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FEES A N D  S A LA R IE S  OF T H E  OFFICERS OF TH E  SU PR l
COURTS.

,  n  - 08267 r"J u d ic ia l  D e p a r t m e n t .

0 .3 . o f 1^350 ,
Our Governor-general of India in Council. ^  ^  Q

Y  the returns of the emoluments of the several officers of the Supreme Coi 
o f Judicature in India> ordered by the House o f Commons, and furnishet?< 

year 1830, it appeared that the receipts of some of those officers \Ve| 
ssive, and that there was ground to expect that without reducing the tmoi 

of the several officers below an amount suf&cient to secure the services 
:ent persons, the burdens imposed on suitors and other parties might be ve)̂  
erably lightened. »

Ije fees from which those emoluments arise aih charged either upon suitors 
Supreme Courts, or upon heirs and legatees interested in the estates 

cans dying in India without having appointeAexecutors in that country.
'e services required from the officers o f the Supreme Courts by suitors slior 

aid foi: at a moderate rate, and if the fees payable in the Supreme,Courts 
g than sufficient to yield an adequate remunemtion to the officers of 

those fees ought to be reduced for the benefit o f suitors, 
the other portion o f the fees o f  the officers ,mf the Suprenie Court, wl!

not from judicial proceedings, but from the administration of the estat 
sed Europeans who liave not left” executors in India, the Registrar of tl 

toe Court being constituted by law the administrator in such, cases, tl 
jgement was made for the security o f the interests o f the heirs or legatee 

the remuneration received by the Registrar exceeds a moderate scale, as 
Illy the case at Calcutta, if not at the other Presidencies, the rate of cc 
n should be reduced for the benefit o f heirs and legatees, 

legislative authority now' conferred upon the Governor-general 
ncil puts it in your power to deal w’ith this important subject 
■s; and w’e have to desire that it may engage your attention,, andj 
fd for in the manner which the interests involved in it may, after 

all requisite information, seem to you to render most ai^vi^ 
stand that practising atfornies have not unfrequent 

js’ Clerks,
In is very objectionable; the native suitor certJ 
oean suitor, may suppose that the Judge will regail 

nfidential clerk, and that the opportunities poss€
Judge will enable him to pre-oceupy the Jj 
ping before him; bf 
nsuspected,^and we 
ting the abuse we

probable 
a] 'W.r.

F--,

    
 



SPE C IAL REPORTS OF TH E

^red that your Government and the Judges of the Supreme Opurt 
ree with us, that in the regulation of the several offices in tliose 

the emoluments annexed to them as vacancies occur, thfe oply 
attended to are those of the community. , 
ents of the Sheriff of Calcutta appear to he extravagant, and 

6u will likevidse consider What amount o f remuneration is sufficiemi

W e are, &c.

(signed) W. Stanley Clarke. H. Alexander.
J.R.  Carnac. J. Petty Muspratt.

George I^yall.
N. B. Edmonstone.
J. Thornhill.
Joshua Duprez Akxandh

H. Lindsay. 
John Morris.
P. Vans Agnew. 
R. Jenkins.
W. B. Bay ley.

indon, 10 June 1835.

(signed)

icil Chambers, 2 November 1835.

<7. T. Metcalfe. H. Shakespa
H. Fane. F  B. Macaj
W. Morrison.

a

■ (No, 47,'i
From the Government o f India to the Judges o f the Supreme Court of 

. Fort W illiam ; dated 2 November 1835.
Honourable Sirs, *

fcV'E beg leave to refer for your consideration the accompanying copy of a 
^ tch , dated the 10th of June last, to our address from the Honourable the CoJ 
■  D irector
I  W e  shall be obliged if  you will cause uS to be furnished with a schedule 
Imual emoluments of every description received by each officer subject td 
lithority, and further, i f  you willlfaveur us with your sentiments as to the ^  
p which such emoluments are susceptible o f reduction, either immediatelj 
pspectively, as vacancies may occur.
With regard to the particular objection urged by the Honourable Court,,

^  office of Judge’s Clerk being filled by an attorney, we are not aware that 
psent applies. /
Bhottld it occur to you th ^  the number o f officers in the Supreme Cou^ 
Wdueed without prejudiceUo the suitor, this method o f promoting tl 
templated by the Honourable the Court o f Directors will, we are] 

^ceive your consideratibn.
W e are, &c.

' I t

f

Judges o f the Supreme Court to the Honourable the Governor-^ 
rin Council; dated the 30th l^ovember 1835,

|ir, and Honourable Sirs,
mour to acknowjedge the receipt of your letter of j 
ay o f a despatch, dated the 10th day o f June^
^ourt o f Directors. #

^establishments o f the Court and the fe 
ition of the Judges^ 

o f Commission 
l§nts has unfd 

and the ij 
Kope, howe

hi
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IN D IA N  L A W  COM M ISSIONERS. 5

of our inquiries, and the scheme which we should be disposed to recommend for 
reducing the expenses o f the Court; we propose to accompany this statement 
with a full communication o f the correspondence which has taken place with the 
Board of Commissioners on the subject.

Under these circumstances, we think it would be more convenient that the sche
dule of the annual emoluments of the different officers of the Court should fonn* a 
part of that general communication, than that it should be furnished in the first in
stance as a separate and unconnected document; and we are the rather induced'-to 
come to this conclusion, because these emqlunnents have been eonsiderablyreduced by 
a new system of taxation, adopted subsequently to the returns of the year 1830, 
referred to in the despatch of the Honourable Court ; and it is therefore desirable, 
as the whole time which has elapsed since the alteration is short, that as long a 
period as possible should be taken for the ascertainment of the average value since 
the reductions. The returns of another year will now very shortly be completed, 
and w'e think it desirable that they should be included in the sch^ule required. 
If, however, it is the wish of the Honourable the Governor-general in Council to 

ceive the schedules as they stand at present, without waiting fqr the other papers 
lich are in preparation, they cap be immediately furnished.
The Honourable the Governor-general in Council is correctly informed that no 

tomey now fills the office of Clerk to any o f the'Judges.
Without anticipating the details o f our general communication on the subject 

|f fees and emoluments, we may at once intimate our opinion that in any per- 
anent and prospective arrangement it will be possible to reduce the number of 
fficere in the Supreme Court, But there is one question materially affecting the 
icility with which this and every other alteration might be effected, on which We 
ish at once to obtain the opinion o f the Governor-general in Council. ,
Any reduction of expenditure by diminution of the amount o f fees would either 

,11 very unequally on different officers, or i f  arranged with a view to the proper pro- 
)rtionment of the emoluments of different officers, it probably would not relieve the 
liters from the expenses which'press most inconveniently upon them. In the same 

Jianner, any reduction or abolition o f salaries ŵ ould be confined to particular officers, 
r some officers at present receive none, and would press very unequally, even on 
ose who are so remunerated; for some o f them are entirely paid by salary, wffiile 
e salaries o f others bear only a very small proportion to the amount of their fees, 

t probably w'ould be desirable on these accounts that' the wmole of the emolu- 
Inents o f the different officers of the Court should be thrown into one general 
und, out o f which, either they should each receive a certain fixed remuneration, 
’ that inode o f payment should be thought most expedient, or they should be 
titled to divide in certain fixed proportions the whole amount among them.
I t  probably would be found possible to obtain competent service on rather 
sier terms for fixed salaries, than for any fluctuating division of emolumenti 
t  the Court would have no means o f insuring fixed salaries, unless the'Govern- 

ent weuld take upon themselves to make good any occasional deficiency, receiv- 
g  in return the benefit o f any Occasional surplus. The whole system o f fees will 
ve to be regulated, in the first instance, so as to produce an average return 
fficient to provide.for the charges necessaiy to be defrayed out of it, and would 
eourse be liable to revision from time to time, i f  this average permanently 
heeded or fell short o f this necessary amonnt to any material extent.
I t  vvill be found, when we are able to communicate the correspondence already 
erred to with the Board of Commissioners for the Affairs o f India, that such a 

[an has already been Under the consideration of his Majesty’s Government, and 
at in the year 1832 there waaa strong intention o f carrying it into effect.
This principle, also, has been acted* upon in England by the Statute I W ill. 4, 
58, and we are desirous o f ascertaining whether it is one which the Government 
re w'ould sanction, should we be able hereafter to submit a practicable scheme 

consideration. The provisions o f the statute referred to w ill sufficiently show 
general nature of the arrangement suggested, although considerable alteration 

uld be required to adapt them to the present case, where the sums to be 
eived from the Government would not be the average of the existing emolu- 
nts, but depend On an entirely new rate o f remuneration, to be, settled on 
‘erent principles., '

In  any alterations that are to be made, our principal object would necessarily 
the relief of the suitors from expenses ̂ ’hich now press very heavily on them, 

have little doubt, however, that we shall be able, at least prospectively; to pro- 
4- A 3 * pos«

No. 1.
On Fees and Sala
ries oi the Officers 
of the Supreme 
Courts.

    
 



N q. i .
On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

^ SPE C IAL  R E PO R TS 'O P  THE

pose an arrangement which, while it secures this main object, ’will considerably 
reduce the charge now incurred by Government for the payment o f salaries, and 
perhaps, on a fair average, altogether extinguish it. I t  wOuld, of course, be neces
sary for us not to run any risk o f permanently increasing the expense to the 
Government, and any proposal which avoids that danger will most likely leave 
such a probable excess above tile amount strictly necessary for security as almost 
to insure some advantage to the Government.

It would so much facilitate the preparation of any scheme to know the kind o f 
plan which would be likely to be adopted, that we are induced now to submit the 
above question to the consideration of the Government. The final adoption or 
rejection o f the plan mnst o f course depend on its details when matured, but we 
are anxious to know, i f  possible, in the first instance, whether any objection would 
be entertained to the principle suggested.

W e have, &c.

Court House, the 20th. November 1835. (signed) Edward Rj/an, 
J. P. Grant.
B. H, AIiilki}hr.i

LegiB. Cons. 
30 Nov. 1835. 

No. !2.

(No. 67.)  ̂ • ' ♦

From the Government o f India to the Honourable the Judges o f the Supreme 
Court, Fort \¥illiam, dated 30 November 1835.

Honourable Sirs,

W e* have the honour to acknowledge the receipt o f the I’eply which you ha\ 
so promptly and obligingly furnished to our communication of the 2d instant.
. 2. W e beg leave to assure you, tlfat we entirely approve the principle of r 
mttneration for the officers of the Supreme Court-adverted to in your letter nol 
acknowledged, and that we shall be prepared to sanction any plan which you ma 
recommend for*remunerating your officers by fixed salaries, provided that tlij 
Honourable Company’s Government be subjected to no additioUal expensl 
thereby, *

W e have, &C.
_ k

(signed) C. T. Metcalfe. H. Shakespear.
H . Fane. T. B. Macmlay.
W. Morrison.

Council Chamherj 80 November 1835.

Levis. Cons. 
23 Jan. 1837. 

No, 13.,

From the Judges of the Supreme Court o f Madras to the Honourable Sj 
C.T. Metccdfe, Governor-general of India in Council, Fort William j dated t| 
81st December 1835. •

Honourable Sir,
. W e  have the honour to acknowledge the receipt of your letter of the 
ultimo, together with the copy of a despatch from the Honourable the Court 
Directors therein referred to o f the lOdi of June last; and in compliance wi 
your request, we have now the, honour to forward to you the returns by ev 
officer* under our authority, of the annual emoluments received by them of evej 
description fi’om the end of the y-ear 1828, (the period to which the returns to t 
House of Commons were made) up to the present time, so far as the suhseqiie 
emoluments can be ascertained with reference to the changes which have tak 
place in some of the offices since the former period.

2, W ith respect to the amount o f emoluments of the officers, as well as regards th 
uumher, \ye do not thiuk that they aie susceptible o f any reduction, either imn 
diately or prospectively. Indeed, with reference to three of the principal offic

vi

. * With the exception of the Ciiief Clerk and Sealer of the Insolvent Court (Mr. Campbell), who is ab 
at Bangalore on leave, and not yet made hjs return. ' ,

(signed) jP. Cator.

    
 



IN D IA N  L A W  C O M M ISS IO N ERS . 7
. . . No. i.

■viz., tliose of Registrar on the Equity side, Registrar on the Ecclesiastical side, and On Fees and Sala- 
Prothonotary, the holders of which are all of course precluded from practising at of l̂ie Officers 
the bar, "it has been, we believe, the invariable practice, ever since the Supreme
Court was established, and it is in our opinion still essentially necessary, to unite ‘______ _
all those ofiSces in one person, in order to insure the efficient dischar je of the 
duties attached to them.

3. With regard to .the suggestion of the Honourable Court, that the remunera- » 
tion received by the Registrar for the administration o f intestates’ estates is not 
upon so moderate a scale as it ought to be, -we have only to say, that the scale has 
been long Since fixed in conformity with the rule laid down by the courts in Eng
land, which have continually decided that five per cent, is the proper and reason
able commission due to an executor in India, such being the rate allowed in cases 
where an executor or administrator acts merely as a volunteer; we cannot but 
think that it would be tinfair to fix a less remuneration for the Registrar, who is by 
law compelled to become the administrator, more especially as the quantum of 
remuneration actually received must entirely depend upon the extent of the assets 
to be administered. .

4. Upon the subject, however, o f the amount of the emoluments of the officers 
of our Court, and also with regard to some 6f  the fees which appear to have 
•attracted attention at home, we cannot place our sentiments before you in a 
Clearer point of view than by referring to a copy of a letter which we had the 
honour to address, in 1833, to t^e President o f the East India Board, in answer 
to a communication made to us in common with the Judges at Calcutta from that 
Right Honourable person, with reference to the same subject; a copy of which lett er 
we accordingly take the liberty of enclosing for your information.

5. As to the suggestion of the impropriety of allo’wing attornies to act as clerks 
to the Judges, we entirely coincide with the view taken by the Honourable Court, 
and from the time we have had the honouf to sit on the Madras bench no such 
objectionable practice has been alloWed to prevail.

Madras, $1 December 1835.

W e have, &c,

(signed) Ralph Palmer.
Robert Comyn.

From the Judges o f the Supreme Court o f Fort St. George to the Right Honour
able Charles Grant, President of the East India Board; dated February 1833.

Right honourable Sir,
W e  have the honour to acknowledge the receipt of your letter of tlie 14th of 

August last (enclosing a copy of a letter to the Judges o f the Supreme Court at 
Calcutta), wherein you request" we will consider as addressed to ourselves such 
parts of the last-mentioned letter as are specially or generally applicable to the 
establishment of the "Supreme Court at this place, as regards both the salaries and 
fees o f the officers belonging to i t ; yoiir object being, as we presume, from the 
observations in the commencement o f the letter to the Judges at Calcutta, 
to direct our attention,— 1st, to the practicability o f reducing the present 
emoluments of the several officers; 2dly, to the expediency o f revising the whole 
establishment of the Court, in order to regulate in future the salaries and fees, so 
as to afford to the officers an adequate remuneration to the business done.

2. W ith reference to the first point, we have accordingly called upon the officers 
o f our Court to state, ■whether since the returns made by them in January 1829, 
in pursuance of the orders of the House o f Commons, .their incomes have, upon 
the average of the last three years, increased or diminished ; and in either case, 
whether such increase or diminution has arisen from accidental causes, and such 
as are not likely to occur again.

3. The result of this inquiry has been, that the incomes of the Deputy Clerk o f the 
Crown, the Coroner, and two or three of the minor interpreters, viz. the French, 
Canarese and Malay, are represented to have neither increased nor diminished; 
that the income o f the Registrar has somewhqt increased, partly in Consequence o f 
the Act o f 1- W ill. 4, throwing upon the East India Company the payment of the 
defaults of Mr. Ricketts, and partly from fees for filing an arrcar o f accounts;

14. A 4 that

f.pgis. Cons. 
23 Jan, 1837. 
■ No. 14* '

    
 



8 S P E C IA L  R E PO R TS OF T H E
No. 1 .

Od Fees and Sala
ries of the Officers 
ot ihe Supreme 
Courts*

that the incomes o f the Examiner nftd the Judges’ Clerks have also increased, hut 
to a very trifling extent, the latter owing to there being now only two Judges; that 
the income of the present Master likewise appears larger than what is stated in 
the return of 1829, the late Master having made his return from actual receipts, 
but tbe income of the present Master amounts only to 89,892 Ms., or, at the present 
rate of exchange of 1 8^ d., to about 3,3811, and that the incomes o f all the
rest of the officers have in fact decreased from a falling o ff in the present busi
ness of the Court, except as relates to that of the Counsel for paupers, whose 
salary the Court o f Directors have thought fit to order to be reduced from 600 Ms. 
per month, to 400 JLo and which We have no hesitation in saying is not an ade
quate remuneration for the duties thrown upon that officer. *

4. Under these circumstances, referring to the returns before mentioned, 
which were made in 1829, we trust that whatever Opinion may be formed o f the 
emoluments of the oificers of the Supreme Court at Calcutta, you will think that 
the officers of the Supreme Court here are not at all overpaid, and that it 
would be impossible to-reduce either the fees or the salaries so as to afford any
thing like an adequate remuneration to them for their services.

5. With reference to the second point, viz. the expediency of revising the 
whole establishment as regards the remuneration o f the officers, we certainly 
think that fixed salaries payable by the Government, accompanied with an adequate 
number of writers, and a due allowance for stationery and office establishments, 
would be a preferable mode of remuneration to that which at present exists; the 
whole of the fees being in such case accounted for to the..Government.

6. This system,,we folieve, is adUpted throughout the Company’s Courts, and 
we arc not aware o f  any practical roconvenience which would arise from it in the 
Supreme Court. It must be evident, however, that with regard to the principal 
officers, such -as the Registrar, the Prothonotary and the Master, the salaries and 
allowances must be upon a very libersd'scale, in order to induce competent persons 
to relinquish the profits of the bar; for neither of those officers could be permitted 
to continue their practice on any side o f the court.

7. W ith respect t© the more special parts of your letter to^tbe Judges at Cal
cutta, relating to some particular items of charge pointed out by you, we beg to 
observe,—first, as regards copies o f proceedings, that all the officers Of the Supreme 
Court here are paid alike ; viz. one rupee per folio, with the exception o f the Exa
miner, who is ’allowed one rupee two fanams per folio; the reason of such larger 
allowance to that officer having been (it  is presumed),'that he is not entitled to 
make any charge for attendance; and secondly, as regards the fees for reading and 
fifing exhibits, although, in point of fact, those fees ajmear with us to be even some-

, what greater than they are at Calcutta, yet the only officers entitled to them are the 
Registrar and the Prothonotary, and no salary is allowed for either of those officers 
by the Government. The Clerk o f the Crown is not entitled to these fees, nor to 
any fee for drawing an indictment, and only one rupee and two fattams for filing 
an indictment drawn by counsel; and we have no such offices as Sworn Clerk, or 
Clerk of the Papers and Reading Clerks, the duties of those offices being perfor med 
here by the Registrar and Prothonotary, who is generally the same person, and, as 
before stated, does hot receive any salary.

8. With respect tp the settlement of fees between the officers and the attornies, 
we have no rules upon the subject; that is a matter of private arrangement between 
the respective parties, and we are ipduced to think it best that it should so con
tinue, To make the attorney pay his fees at the time the business is jione, would, 
weconepive, be perfectly impossible in this Presidency, as far, at least, as relates to 
the major part of the practitioners, who are not men of capital, themselves, and 
with difficulty obtain even sufficient advances from their clients to carry on the

, suits as fast as is desirable.
. W e  have, &c.

Madras, February 1833.
(signed) Ma^A Palmer.

fiobert Comyn.

L IS T

    
 



INDIAN LAW COMMISSIONERS. 9

LIST  of S cheBules of E moluments made by the Officers of the Supreme, 
Insolvent and Admiralty Courts, in pursuance o f a Letter received from the 
Supreme Government, dated 2d November 1835.

Legis. Cons. 
23 Jan. 1837. 

No. 15.

No.
1. The Schedule of the Sheriff of Madras.
2. - Ditto /Deputy Sheriff of Ma- 

” \  dras.
3- Ditto - . Accountant-general.
4- - Ditto - Master in Equity.
5- - Ditto - Clerk of the Crown.
6, - Ditto /Deputy Clerk of the 

Crown.

7- - . Ditto /Registrar and Protho- 
\  notary.

8* - Ditto - Examiner.
fi Ditto ' - Sealer.

le. .i' Ditto - Pauper Counsel.
11. - Ditto • Pauper Attorney.
12. Ditto / Clerk to the Chief Jus- 

tice.
Ditto ■ - Clerk to Sir R. Comyn.

14, Ditto rMalabar and Gentoo 
* Interpreter.

15' - Ditto • /Persian and Hindos- 
\  tanee ditm.

16. - : Ditto - Canarese ditto.
17- ■ - Ditto - French ditto.
18. - - Ditto - , Dutch ditto. .

No.
J9-
!20.

21.
2 2 .

23-,

24.

25-
26.

27.
28. 
39r
30.

31.

;32.
33‘

The Schedule of the Armenian Interpreter.
~ ' • Portuguese ditto.

fMalealura and Mopil- 
L lay ditto,

* Malay ditto.
/Malabar and Gentoo 
t ditto to Grand Jury.
/ Common Assignee of 
/ Insolvent Court.

- Examiner of ditto. 
/Malabar and Gentoo In..

* /  terpreterof ditto.
/ Armenian Interpreter of

* \  dittOi
» Dutch ditto of ditto.
- Portoguesedittoofditto. 

/MaleSum and Mopib
" / lay ditto t>f ditto.

/Malay Interpreter of 
'  \ ditto.

Ditto - /Registrar of Vice-Ad.* .
^ ~ miralty Cotirt.
Ditto * Marslial Of ditto.

Ditto

Ditto
Ditto

Ditto

Ditto

Ditto

Ditto

Ditto

Ditto
Ditto

, Ditto 

Ditto

Besides the foregoing oflScers, three Tipstaffs are attached to the court, whose fixed monthly 
salary is fifteen pagodaa each, and who receive no fees or other eipeluinents of any description-.

There is also a Crjer, whose fi.'ted salary is five pagodas a month, and who receives no fees or 
other emoluments’whatever.

To the Hononrable the Judges of his Majesty’s Suprefije Court of Judicature at Madras, Degis. ConSi
from the year 33 1837,

No, 16,
The Return made by the Sheriff Of the Supreme Court of the Annual Emoluments

1829 to the end of Novembor 1835.

To amount of Salary paid by Government to the Sheriff monthly, 
350 rupees, is for th$ year 1829 

To Office Rent, at 87 Rs. 8 a. monthly, is for the year 1829 -
To amount of Fees of every kind received for all and every descrip

tion of business for one year - - - - .  - -

To amount of Salaty paid by Government to the Sheriff monthly, 
350 rupees, is for the year 1830 

To Office Rent, at 87 Rj. 8e. monthly, Is for the ymr 1830 
To amount of Fees of every kind received ffif all and every desOrip- 

tion of business for one year - * .  .  .

To amount of Salary paid by Government to the Sheriff monthly, 
350 rupees, is for the year 1831 ^

To Office Rent, at 87 Rs. 8 a. monthly, is for the year 1831 
To amount of Fees of every kind received for all and every descrip

tion of business for oUe year *

To .nmount of Salary paid by Government to the Sheriff monthly, 
350 rupees, is for the year 1832

To Office Rent, at 87 Rs. 8 a. monthly, is for the year 1832 - • -
To amount of Fees of every kind received for ad and every descrip

tion of business .for one year - - - -

To amount of Salary paid by Government to the Sheriff monthly, 
3$0 rupees, is for the year 1833 - * r

To Office Rent, at 87Rs. 8a. monthly, is for the year 1833 - 
To amount of Fees of every kind received for all and every, descrip

tion of business for one year  ̂ - - - - - -

To amount of Salary paid by Government to the Sheriff monthly, 
350 rupees, is for the year 1834 . - -

To Office Rent, at 87Rs. 8a. monthly, is for the year 1834 -
To amount of Fees of every kind received Ihr all and every descrip

tion of business for one year -  - .. - - -

14. B

Rs. a, P-
4,200 * -

1,050 —

7,748 6

4,200
1,050 -  ,

7>373 10 10

4,200 -
1,050 — —

6,804 9

4,200
1,05a —

6,778 7 7

4,200 .
1,050 ~ —

7,877 9 10

4,200
1,050 - —

6,731 5 8

Rs. a. p.

12,998 i 6

12,632 10 10

12,054 u  9

12,028 7 7

9 10

11,981 5 8

(continued)

    
 



S P E C IA L  R E P O R T S  O F  T H E
No. 1 .

On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

Return made by the Sheriff of the Supreme Court, £ec.— continued.

To amount of Salary paid by Government to the Sheriff to the end 
of November 1835, being 11 months, at 350 rupees per month, is 

To Office Rent for the month of January 1835 - - R«. 87 8
To - ditto - to the end of November 1835, being 10 

months, at 42 rupees per month, is - - - - 420 —

To amount of Fees of every kind received for all and every descrip
tion of business to the end of November 1835 -

Sheriff’s Office, Madras, "1 
31 December 1835. /

(signed)

Rs. fl. p. Rs. a.

3,850 — —

507 8 -

5,070 -  4
9,427 8 4

Arthur Henry Harris,
Sheriff.

Legis, Cons. 
23 Jan. 1837. 

No. 17.

To the Honourable the Judges of his Majesty’s Supreme Court of Judicature at Madras.

The R eturn made by the Deputy Sheriff of the Supreme Court of the Annual Emoluments from 
the year 1829 to the end of November 1835.

To amount of Salary paid by Government to the Deputy Sheriff 
monthly, 210 rupees, is for the year 1829 .  - - . -

To Pallenkin allowance for Deputy Sheriff, at 42 rupees monthly, is 
for the year 1829 - - -  - -  - - - - -

To Fees of every description for the year 1829 - - - -

To amount of Salary paid by Government to the Deputy Sheriff 
monthly, 210 rupees, is for the year 1830 - - - - -

To Pallenkin allowance for Deputy Sheriff, at 42 rupees monthly, is 
for the year 1830 -

To Fees of every description for the year 1830

To amount of Salary paid by Government to the Deputy Sheriff 
monthly, 210 rupees, is for the year 1831 - - - - -

To Pallenkin allowance for Deputy Sheriff, at 42 rupees monthly, is 
for the year 1831 - - -  - -  - -  - -

To Fees of every description for the year 1831 - - - -

To amount of Salary paid by Government to the Deputy Sheriff
monthly, 210 rupees, is for the year 1832 - - - - -

To Pallenkin allowance for Deputy Sheriff, at 42 rupees monthly, is 
for the year 1832 - - -  - -  - -  -

To Fees of every description for the year 1832 . - - -

To amount of Salary paid by Government to the Deputy Sheriff 
monthly, 210 rupees, is for the year 1833 - - - - -

To Pallenkin allowance for Deputy Sheriff, at 42 rupees monthly, is 
for the year 1833 - - -  - -  - -  - -

To Fees of every description for the year 1833 . - - .

To amount of Salary paid by Government to the Deputy Sheriff 
monthly, 210 rupees, is for the year 1834 - - - .  -

To Pallenkin allowance for Deputy Sheriff, at 42 rupees monthly, is 
for the year 1834 - - -  - -  - -  - -

To Fees of every description for the year 1834 - . - -

To amount, of Salary paid by Government to the Deputy Sheriff 
to the end of November 1835, being 11 months, at 210 rupees per 
month, is - - -  - -  - -  - -  -

To Pallenkin allowance for Deputy Sheriff to the end of November 
1835, being 11 months, at 42 rupees per month, is - - _ -

To Fees of every description to the end of November 1835, being 
11 months, is - - - - - - - - - -

2 ,5 2 0 - -

5 0 4 - -

1 ,2 2 5 — —

2 ,520 - -

5 0 4 -
1 ,2 2 5 — —

2 ,5 2 0 - -

5 0 4 — —

8 5 7 8 —

2 ,520 - -

50 4 — -
1,0 3 2 8

3,520 - -

50 4 - -

1 ,1 5 5 —

2,520 - -

50 4 * -

1 ,2 7 7 8 —

2 ,3 1 0 .

4 6 2 - -

822 8 -

4,249 -  -

3,899 -  -

3,881 8 -

4,056 8

4,179 -  -

4,301 8 -

3,594 8

Sheriff’s Office, "1 
31 December 1835.J

(signed) J, F. Baillie,
Deputy Sheriff.

(No. 4335 .)

    
 



IN D IA N  L A W  COM M ISSIONERS. i i
No. 1.

/N o 400 c'I "©n Fees and Sala-
ir. V , 7 T ,  * ^ , TT ries of the Officers
From «/. G. Turnbull, mq., Accouiltant-general, Supreme Court, to the Honour- of the Supreme

able Sir Ralph Palmer, Knt., Chief Justice, and the Honourable Sir Robert Courts.
Buckley Comyn, Knt., one of his Majesty’s Justices. “
- M y Lords,
I  HAVE had the honour of receiving the circular letter, dated the 30th No- Legis. Cons, 

vember last, from the Registrar o f the Court, requesting to be furnished with Jan. 1837, 
schedules o f the annual emoluments of every description o f my office from 1829 
to 1834 both inclusive, also this year to the end o f November, for transmission to 
the Supreme Government, and beg to report, that I  do not receive any separate 
salary or emoluments as Accountant-general of the Supreme Court; but on the 
issue o f certificates of the funds standing to the credit o f causes and estates, a fee 
of two rupees is allowed for the safiie, which is received by the clerk making the 
search ; and that the average amount received from 1st January 1829 to the end 
of November 1885 inclusive, on that account, may be stated at (186 Rs.) One 
hundred and eighty-six rupees per mensem.

1 have, &c.
Port St. George, (signed) , J . G ,  Turnbull̂

Accountant-general’s Office, Accountant-gen. Supreme Court,
18 December 1835.

Schedule of the Annual Emoluments of every DescJription of the IVTaster of the 
Supreme Court, Madras.

1829:
Amount of Fees - - - - - - -  Madras B«.
Salary - - - - - .  - - - 6,300 -  -
Deduct office expenses, clerk’s salary, stationery, 3,153 7 s

1830;
Amount of Fees - - - - - - -  Madras R̂ .
Salary - - ^ -  - - - - - 6,300 -
Deduct office expenses, clerk’s salary, stationery, 5(C. 3>̂ 43 5̂ 9

1831:
Amount of Fees - . ■ - - - - - Madras Rs.
Salary - -  - - - - - - -  6,300 -
Deduct office expenses, clerks’ salaries, stationery, &c. 3>*9  ̂ 7 8

Amount of Fees - - - - - - -  Madras Rs.
Salary - - - - .  - - - -  6,300 ~
Deduct office expenses, clerks’ salaries, stationery, &c. 3,46610 *

1833 ;
Amount of Pees - - - - - - - Madras Rs,
Salary - - - - - - - - * 6>300 —
Deduct office expenses, clerks’ salaries, stationery) &c. 3)59° 2 4

Amount of Fees - - - - - - • Madras Rs,
Salary - - - - - - - - - 6,300 — —
Deduct office expenses, clerks’ salaries, stationery, &c. 3>749 9 “

30,463 5 4

3)1+6 8 10

31)875 10 8

3.056 - 3

39,699 13 9

3)103 8 9

36)625 11 2

2,833. 6 -

38,498 - .3

2,701 13 8

36,599 11 2

2,550 7

1835, from, 1st January up to the 30th November:
Amount of Fees - - - - - - -  Madras Rs.
Salary - - - - - - - - 5)775 ~ “
Deduct office expenses, clerks’ salaries, stationery, &c. 3>379 5̂ 9

33)358 10 5 

2)895 -  3

33,609 14 2

34,931 10 II

42,803 6 6

39)059 1 ^

41,199 13 11

39,150

35)753 10 8

Legis. Cons, 
23 Jan. 1837. 

No. 19.

Master’s Office, 'V 
8 December I835.J

(signed! J. Savage,
Master.

14. B 2 ITo

    
 



12 S P E C IA L  REPO RTS O F T H E

Legis. Cons. 
2 3  Jan. 18 37, 

No, 20.

To the Honourable .tfl^^udges of his Majesty’s Supreme Court of Judicature at Madras.

Ilie Schedule made -by the. Clerk of the Crown in the Crown Office of the Court of the annual 
Emoluments and Shlary from 1829 to 1834 both inclusive, and also to the end of November 1835.

Received by R. F. Lewisj Esq., Clerk of the Crown :
The amount of Fees and Emoluments of every kind received for all and every 

description of business for one year, being from the 1st day of January to the 
31st day of December 1829, both inclusive 

The amouftt of Salajy for the same time, being one year, 525 Rs. per month 
The amount of Fees and Emoluments, &c. for one year, being from the 1st day of 

January to the 31st day of December 1830, both inclusive - - •
'fhe amount of Salary for the same time, being one year, at 525 Bs. per month

Received by W. Bathie, Esq., Clerk of the Crown;
The amount of Fees and Emoluments, &c. for one year, being from the 1st day of 

January to the 31st day of December 1831, both inclusive - - - -
The amount of Salary for the same time, being one year, at 525 Bs. per month 
Theamount of Fees and Emoluments, &c. for one year, from the 1st day of January 

to the 31st December 1832, both inclusive - - , -
The amount of Salary for the same time, being one year, at 525 Bs. per month

Received by W, Bathie add M. J. French, Esquires, Clerks of the Crown :
The amount of Fees and Emoluments, &c. for one year, being from the 1st day of 

January to the 31st day of December 1833, both inclusive - - - -
The amount of Salary for the same timp, being one year, at 525 Rs. per month 
The amount of Feesand Emoluments, &c- for one year, being from the 1st day of 

January to the 31st day of December 1834, both inclusive .  .  .  -
The amount of Salary for the same tim6> being one year, at 525 Rs. per month

Received by A., Rowlandson, Esq., present Clerk of the Crown :
The amount of Fees and Emoluments, &6. for 11 months, being from the ist day 

of January to the 30th day Of November 1835, both inclusive - - - -
The amount of Salary for the same time, being 11 months, at 525 Bs. per month -

761 8
6.300 -

44d d
6.300 -

279 -
6,300 -

737 -  
6,306 -

613 6
6.300 -

818 4
6.300 -

213 -
5.775 -

47.445 13 -

The Fees allowed in the Table of FeCs for -cwjes and swearing in judicial or. ministerial officers 
are subject to be remitted at the pleasure of the Court.

Memorafiikm:— This Return is made from the Fee books kept in the Crown Office; the Fees and 
Salary from 1st January 1829 to 31st December 1834 were received by the former Clerks o f the 
Crown, and the Fees and Salary from 1st January 1835 are received by me as Clerk of the Crown, as 
appears in the rria'rgin. • •  ,

Crown Office, Madras,") (signed) Arthur Roxvlandsou,
1 Deceftiber 1835. j  Clerk of the Crown.

Legis. Cons. '1'° the Honourable the Judges of his Majesty’s Supreme Court of Judicature at Madras.

The Schedule of the Annual Emoluments of the Deputy Clerk of the Crown, in the Crown Office of 
the Court, from 1829 to 1834 inclusive, and also to the end of November 1835.

amount of Salary received from 1 January to 31 December 1829, both inclusive 2,100 -  -

Ditto - for one year - 1 January - 31 December 1830 J *
2,100 -  -

Ditto ditto - - 1 January - 31 December 1831 2,100 — -

Ditto ditto - - 1 January - 31 December 1832 2,100 — -

Ditto - - ditto - - 1 January - 31 December 1833 2,100 — -

Ditto . - ditto - - 1 January - 31 Decenqber 1834 9t 2,100 -  -

Ditto - for 11 months - 1 January - 30 November 1835 9* 1.985 -  -

Rs. 14.525 -

Crown Office, Madras,\ 
1 December 1835. j

(signed) Tred  ̂ Orme,
Deputy Clerk of the Crown.

To

    
 



IN D IA N  L A W  CO M M ISSIO NERS. 13

To the Honourable the Judges of the Supreme Court of Judicature, Madras.
Schedule of Emoluments of every Description of the Registrar'and Prothotjqtary, in pursuance of 

tbe Despatch from the Governor-general of Ipdia, bearing date the ad' d̂ y of.'November 1835, 
to the Honourable the Judges. ’ * *■ '

Years. Fees.
Commission

on
.,  Estates.

Total.
- Total ' 

, Expenses.

Ms. Rs, a. p. Ms. Rs. a. p. Ms. Rs. a. p. Ms. Rs. a. p.
1829 54,335 15 •* 13,788 -  u 68,123 15 11 19,510 9 6
1830 51,838 7 2 12,674 6 11 64,512 14 1 21,354 1 9
1831 „ 52,079 -  3 39,044 2 2 01,123 2 5 25,349 6 6
1832 54,497 9 3 13,973 -  8 68,470 9 11 23,874 8 9
1833 55,670 6 8 21,110 4 8 76,780 11 4 24,140 12 11
1834 46,894 1 5 33,331 7 10 80,225 9 3 

66,939 4 10

Net Ii

25,028 14 10
1836

up to 30tK Nov.
55,404 13 6 11,534 7 4 20,153 2 8 

icomO - . .

Net

. Amount.

Ms, Rs. a- p. 
48,613 6 5 
43,158 12 4 
65,773 11 11 
44)596 1 2 
52,639 14 5 
55*190 10 5 
46,786 2 2

3,56,764 10 to

T ie  Average Annua! Income of the Seven Years is - Madras Rs. 50,^66 6 1 1

The Registrar nnd Prothonotary has hitherto, besides an office, been provided with office furniture, 
four Golah peons and four attending peons, and, up to the end of the year 1834, with stationery, 
sf'hen it was discontinued in respect to estates, The expenses o f stationery purchased fof the year 
1835 amounted to Rs. 626. 15., which sum is included in the total expenses for 1835.

(signed) F. Cat(/r,
11 Decemher 1835. . Registrar and Prothonotary.

To the Honourable die Judges of the Supreme Court ot Judicature at Madras.
The ScHEDUI-E made by the Examiner o f the Supreme Court o f  the Emolntnents and Salary 

received from the 12th day of MmcH to the 30th November 1835.
1835:

28 April

6 June

23 July

25 Sept. 
16 Nov.

Fees received in the case of Tolesinga Chitty v- Narasemaloo 
Chitty

Fees received in. the case of Ameerud Dowlah v. Gordon Bhar- 
tee and another - - * - - ■  *

Fees received in the case of Ahelandamall n, Annundarey 
Movdelliar - - ,

Fees received in the case of Lethbridge v. Letbbridgp 
Fees received in the case of Rava Ramanjum Chitty v. Rava 

Ramasawmy Chitty - - - . .  .

Examiner’s Salary for the same time, being 8 mCnths ig  days, at 
175 Rs. pcrmonth - - - -

Deduct Expenses of Office for the same time, being from the 
12th day of March to the 30th day of Nov. 1835, no writers 
or establishment being allowed for the Examiner’s Office, at 
Rs. 70.8. per month - r - - - -

Net Receipts -' - -

Average Income per month - . ,  Rs,

Ms. a, p..

Ip6 8 -

1 -

8 —“ “ T
380 5 -  

1 -  -

933 5 -  

1,510 i s  4

s»444 2 4

608 5 4

»,t35 13

215 -

Observations:— The above is a true Schedule Uf the Emoluments and Salary received in the 
Office of the Examiner of the Supreme Court at Madras during the time I have held the appoint
ment. 1 do hot find any book of accounts in this Office which would enable me to make a return 
of the Emolunients received by the former incumbent. ■

(signed) Fred'‘ Orme, Examiner.

ScHEbULE of the Annual Emoluments of the Sealer of the Supreme Courts, Madras.
Rvpees,

Fees for the year 1833, . .............................................................
Ditto - ditto 1834 - - -  - - .
Ditto - ditto 1835

Madras, 23 December 1835. (signed) James Bell, Sealer.
No Salary allowed the Sealer.

■ (signed)

3,031
2,544
2,857

14. R 3

/. B.

From

Legis. Cons. 
23 Jan. 1837. 

No. 22.

Tegis.' Cons. 
20 J»n, 1837. 

No. 23.

Legis. Cons. 
23 Jan. 1837, 

No. 24.    
 



H SPECIAL REPORTS OF THE

No. 1.
On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

From C. McLeod, Esq., Counsel for Paupers, to the Registrar o f the Supreme
Court; dated 31 December 1835.

Sir,
I n compliance with the requisition of the Supreme Government transmitted to 

me through your ofijce, I have the honour to send you, hereunder written, a 
statement of my receipts as Counsel for Paupers from the , 1st day o f December 
1832, the day on whjch I entered upon that office, up to the present time.

I  have, &c.
(signed) C .M ‘Leod,

Counsel for Paupers.

December 1832; Salary for this month
For 1833; Salary for this year, at 400 rupees per month . . . . .

„  1834; Ditto - - - ditto . . . . . . .
„  1835; Ditto . . . .  ditto . . . . . . .

And fees during the whole of this period received from the Attorney for Paupers

Rs. a.
400 -

4.800 -
4.800 -
4.800 -

262 8

I have been at some additional expenses on account of stationery,' printing, & c.; but of these 
I have kept no accurate account.

Madras, 31 December 1835. (signed) C. McLeod,

ScHE»vnE of the Annual Emoluments of every Description of the Office of Attorney, Solicitor and 
Proctor for Paupers, from the 1st day of September 1830 to the 30th day of November 1835.

To amount of Salary of tire Attorney, Solicitor and Proctor for Pau. 
pers, during the above-mentioned period, being five years and two 
tnontbs, at 350 mpees per month . . . . . .

Deduct therefrom the charges of the establishment of the Paupers’ 
t)ifice for the aboye.mentioned period, at 127 rupees per month; 
{that is td sa^) for'ofSce rent - .  - - . Rs.35

and for office clerks and a peon - - 92

Rs. 127

1833, March 4 ;..̂  To amount of costs received by the Attorney for 
Paupers this day, in Caroline 0ryan v. C- M. Bryan . . .

Deduct therefrom the amount of fees- of the Otlier officers of the 
Court, paid to them respectively by the Attorney for Paupers ■ -

October 3 :—.To amount of costs received by ditto ditto this day, in 
Mayoor Mooncamull, widow, &c. of M- Armoogum, deceased, v. 
Mayoor Yamasevry Moody, the son, &c. of M. Vydenanda Moo. 
delly, deceased - - - - »

Deduct from the last mentioned sum of its. 387, 11. 4., the amount 
of fees of the other officers of the court, paid fo them respectively 
by the Attorney for Paupers . . . . . .

1838, October 1 7 To amount of costs received by the Attorney for 
Paupers this day, in Barthasarathy Jyengan, son, dec. 11. Teagaroy 
Chitty, adopted son, &c. . . .  .  .

October 21:— Deduct therefrom the amount of fees of the other 
officers of the court, paid to thejn respectively by the Attorney for 
Paupers . . . . . . . . .

October 03:—To amount of costs received by the Attorney for 
Paupers this day, in Jeremiah Bray, an infant, &c. ti. Charles 
Hawkey and another . . . . . . . .

October 24:— Deduct therefrom the amount of fees of the other 
officers of the court, paid to them respectively by the Attorney for 
Paupers - - - . . - • - - - , *

Net amount of salary and costs received by the Attorney for Paupers, 
from the said 1st day of September 1830 to the 30th day of 
November 1835

Rs. a, p.

3 1 ,7 0 0  -  -

180 -  -

93 2 6

3 8 7  1 1  4

3 8 7  6  3

300 -  -

169 10 -

Rs. a. p.

13.826 -  -

86 13 6

3 0 0  5  l

130 6 -

1 8 0  -  -

14.523 8 7

N .B __Tlie

    
 



INTDIAN L A W  COMM ISSIONERS. 15

No. 1.
iV.J5.~The Attorney for Paupers is in the receipt yearly from Government of the under-mentioned On Fees atid Sala- 

quantity of Stationery; viz.-.T- ‘ ries of the Officers
of the Supreme

Memorandum of Stationery ahd Sundries 3'early allowed for the Office of the Solicitor, Attornejt Courts.
and Proctor for Paupers. ------------

Demy, one ream.
Quarto post'of letter paper, ten quires. 
Foolscap, one ream. . • ‘
King's arm, fifteen' quires.
Blotting paper, ten quifes.
Cartridge paper, otte quire.
Quills, one hundred.

Madras, 30 December 1835.

Pencils, black-lead, six.
Ink powder (black), four papers.
Wafer boxes, two boxes.
Shining sand pounds, two pounds. 
Indian rubber, one pieCe.
Penknives, two.
Tape, eight pieces.

(signed) Leman Confers,
Attorney, Solicitor and ftoctor for Paupers.

Supreme Court, Madras.

A Schedule made pursuant to the Order of the Honourable the Judges, December; 1835.

Ms. f .  c.
The amount of Fees received by me as Clerk to the. Honourable 

Sir R. Palmer, in the year 1831 
Salary - - - - - - - - “

Fees received in the jear 1832 - - - - - - -
Salary - - - -
Fees received in the year 1833 
Salary

Fees received in the yeUr 1834 - - - ~ * - '  -
Salary - - - - - - - - - - , -

Fees received from the ist of January to the 30th of November 1835 
Salary - - - - - - -  - - * -

Ms. /. c.

2,630 -
2,520 -

2,808
2,520, -

3,072  ̂ -
2,520 -  ̂’

3,081 f
2,520 -

2,121 -
2,310. - **

&I50 -  -

5>328 -  - 

5>592 -  -  

5 ,6 0 1  -  -  

4.431 -  -

(signed) James Bell,
Clerk to the Honourable Sir R. Palmer.

Supreme Court, Madras.

A Schedule made puriRiant to the Order of the Hoaourable the Judges, Decmher tSssl

Ms. a, p.
The amount of Fees received by me as Clerk to the Honourable 

■ Sir Robert Comyn in the year 1831 - - - 4 -
Salary - - -  - -  - -  - -  - -

Fees received in the year 1838 - - -
Salary - - - * - - - - r -

Fees received in the year 1833 - - - - - - -
Salary - - -  - -  - -  - -  - -

Fees received in the year 1834 - - - 1
Salary - - - - - - - -

Fees received from the ist of January to the 30th of November 1835 
Salary

Ms. a. F-

2,630 «_ .
2,520 —

2,808
2,520 -

3,072
2^20 -

3.081
2,520, “ —

2,121
2,310 “

5,150 -  -  

5,328 -  -  

5,592 -  -  

5,601 -  -

4,431 -  -

Legis. Cons. 
23)tan. 1837.

No.

Cwis. 
23 Jam 1837  ̂

No. 28,

(signed) John Hodges,
Clerk to the Honourable Sir Eobi Comyn.

1 4 . B 4 To
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No. 1.
On Fees and Sala
ries of tbe Officers 
of the Supreme 
Courts,

Sir,

S P E C IA L  R E PO R TS  O F TH E  

To  Peter Cator, Esquire, Registrar.

, I n repljr to your letter of the 3d’ instant, I  beg to state, that I  am unable to 
make any return of fees received by me previous to the year 1831, the books 
and mempran̂ e. ef.the same having been in the possession o f Mr. Bell (Sir Ralph 
Palmer’s - .ejerk), ‘who informs me, that, hot supposing they Avould be required, he 
destroyed them, with other papers, not long ago, in contemplation o f his leaving 
India.

'28 December 1835.

I have, &CG. • 

(signed) J. Hodges.

legis. Oops. 
23 Jan-1837. 

No. 89-

Schedule o f the Annual Emoluments of every Description of the Principal Interpreter for Telogoo 
- and Taniel Languages of the Supreme Cburt, Madras.

■ ■ I
1829;

Salary for interpreting on the Civil side of the Court 
Ditto to the Judges (in Chambers)
Ditto on'the Criminal side of the Court - - • -

1.050 -  -  
2,ioo -  -
1.050 -  -

Amount of Fees for explaining Pleading^, Affidavits; ‘ 
&c., and for translating Paper - - 

Deduct (Jffiee Establishment, Deputy and Clerk’s 
Salaries, and Stationery, &c. - - -

'5#886 .3.10 
’ ■ • 1

2,568 -  -

1,830:
Salary, as above. - .i 
Amount of Fees, as.above - - ’ - 
Deduct Offie’e, &c., as above

- 6,387 5 -  
2,568 -  -

1831:
Salary, as above - - - - -  
Amount of Fees, as above 
Deduct Office, 4fcc., as above

- 6,374 -  .7  
2,568 -  -

1832:
Salary, as above - - - ■ - , , - 
Amount of Fees, as above - .- ' - 
Deduct Office, &c.̂  as above -< *

 ̂ - 6,528 1 1 -  1 
2,568 —

1833: . ’
Salary, as above - - •
Amount of Fees, as above "■  -
Deduct Office, &C-, 'as above. , ;  7

6,381 4 6 
2,568 . -  , 7

18̂ 34: . . .
Salary, as above - , ■ .  .  . 
Amount of Fees, as above - - . 
Deduct Office, &c,, as above - • ^

5;9o8 ./i 16 
2,568 -

1835, from 1st January up to 30th November: ■ 
Salary, as'above - - - - , - - 
Amount of Fees, as above - - - - - ‘ 
Deduct Office, &c., as above - - • '-

51643 14 2 
2,568 -  -

'4 ,200. - • *”

3 ,3 18  3 10

4,200  - -

3,8 i g  5 -

4 ,20 0  -

3 ,8 0 6  - ■ 7

4 ,2 0 0  - -

'3 ,9 6 0  1 1 1.

4 ,2 0 0  -

3 .8 1 3  4 • 6

4 j2 0 0  - -

3 ,3 4 0  1 1 0

4 ,2 0 0  - -

3 ,0 7 5  14 2

7,518 3 10

8,019 5

8,006 -  7

8,160 11 \

8,013 4 6-

7,^40 1 lot

7,275 -14 2

(signed) Y. Veerasauomy.

Ever since I was employed, which was on the 23d March 1819, no salary 6r emolument o f whatever 
kind was received by me for the business of the Admiralty side of the Court.

(signed) Y. Veerasawmy.

ScHiiPui,*
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Schedule of the Annual Emoluments of every Description of RJahomed Tippoo, Persian and 
Hindoostanee Interpreter to tĥ  Supreme Court, Madras.

1829:
Amount of fees
Salary * - - - - - i  -
Deduct Office Establishment, &c. - . .

1830; < .
• Amount of Fees - - - - . - -.

Salary .**
. Deduct Office Establishmept, &c.

■ 1831: ‘
Amount of Fees r 1 - - - - -
Salary -

, Deduct‘Office Establishiftent, &c. " - -

1832
■ Amotmt of Fees - - . - - - --
Salary , • - - , - - —
Deduct Office Establishmeflt, &c. - .

1833:
Amount of Fees - ■ - , - - 1
Salary -• - -
Deduct Office Establishment, &c. - - ■

1 8 3 4 - ; . .  ■ ■ .
Amount of Fees - - . — -
Salary v - - - ■ f
Deduct Office Establishment, &c.  ̂ * - *

1835, from 1st of July up to 30 th Novernber; 
Amount of Fees - ■  . - '
Salary - ‘ - - - - -
Deduct Office«Establlshment, &c. - •

 ̂ Madras Rs. 
1,680 -  -  

156 -

1,680
156

156 -  -

,1,680 4. -  
156 -  -

i,d*8o -  — 
^56 -  -

1,680 -  -  
'I56 ' -  ^

1,540 -  -  
143 -  -

336 - -

« ,
‘ ,524 -w -

'336 - -

1,524

336. - •m

1,524 -

336 -

1,524 - - -

336 -

■ 1,52̂ -

. 336 -

1,524 -

308 - -

1,397 - -

1,869

1,860

1,860 -

1,^ 0  -

1,860 -

1,860 -  -

1,705 -  ^
No Salary or Etnolument of any feihd was received by me since the establishment of the Insolvent 

Debtors’ Court,- , ^
■ • (signed) Mahomed Tippoo, Interpreter.

Legis. Cons. 
23 Jan. 1837. 

; No. 30.

Schedule of AnnuaEEmoluraepts of every, Description of Mahomed Tippoo, Cauarese Interpreter 
. ■ to the Supreme Court, Madras.

1830: .
Amoupt p'f Fees - 
Salary

none.

Deduct Office Establishment, &C. ’ -

* 1831; ■ ,
Amount of Fees - ^
Salary •  ̂ -
Deduct Office Establishment,- &c.  ̂ - *

Amount of Fees - - - - -
Salary  ̂ - - - - -
-Deduct Office Establishment, &c. - * »■ - *-

1833: ' •
Amount of Fees

‘ Salary - - - - • -
Deduct Office Establishment, &c. - --

^^34: ‘ '
Amount of Fees - 
Salary -
Deduct Office Establishment, &c.

1835, 1st January up to 31st November: 
Amount of Fees - - - - - - -
Salary .
Deduct Office Establishment.

none.

276 8, -

630 -  -

630 -  -

630

630

577 8 -

1 was appointed as Canarese Interpreter on the 23d July 1830.
' (signed) Maitomed Tippoo, Interpreter.

No Salary or Emolument of any kind was received by me since the establishment Of the Insolvent 
Court. .

(signed). Mahomed'Tippoo, laterpxQter.

Legis. Cons. 
23 Jan. 1837‘ 

No. 31.

‘ îi4* c Schedule
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Legis. Cons. 
23 Jan. 1837. 

No. 32.

Schedule of EnaolumentS*of the French Intei^treter of the Supreme Court of Judicature at Madras.

210 -  -Amount of Salary from 1st January 1829, at 17^ Rs. per mensem - 
Amount of Pees for the ypar 1829 - - - . -
Amount'of Salary from 1st January 1830, at 17 J Rs. per meiisem - 
Amount of Fees for the ̂ eaij 1830 - -

*  «
Amount of Salary from 1st January 1 8 3 17J Rs. per mensem - 
Amount of Fees for the year 1831 - • -

* Amount of Salary from ist January 1832, at 17I Rs. per mensem - 
Amount of Fees for ihe year 1832
Amount of Salary from 1st January 1833, at 17I Rs. per mensem - 
Amount of Fees for the year 1833 ’ - . -
Amount o'f Salary frOm 1st January 1834, at 17 J .Rs. per mensem - 
Amount of Fees for the year 1834 - . -
Amount of Salary from 1st January to 30th November 1835, at 17J 

Rs. per.mensem . . .  . .
Amount of Fees from January to November 1835 - - - .

ToiTAJ. Amount of Salary from the 1st January 1829 to 30th
November 1 8 3 5 ......................................................... Rs.
»

210 -  -  

210 -  -  

210 -  -  

210 -  -  

210 -  -

192 8 -

M 53 8 -

ToTAt, Amount of Fees from 1st January 1829 to 30th November 1835 - Rs.

130 -  -  

129 8 -

83 -  -  

15 -  -A

28 -  -

39 -  -

m
45 -  -

469 8 -

,   ̂ * (signed) C. Gandon,
French Interpreter, His Majesty’s Supreme Court.

Memorandum.— Schedule for the Vice-Admiralty Court:—  Salaiy none; Fee none. 
Schedule for the Insolvent Court:— Salary none; Fee none.

Legis. Cons. 
23 Jan. 1837. 

No. 33.

To the Honourable the Judges o f the Supreme Court of Judicature at Madras.

The R eturn made by the Dutch Interpreter of the Supreme Court, in pursuance of a Circular 
Letter from the Registrar, dated 29th day of November 1835.

The amount Salary received from i  January up to 31 December 1829 Us 205 - -

Ditto - Fees ditto - 1 January 31 December „ - 370 8 -

Ditto - Salaiy - .ditto - 1 January 31 December 1830 •205 - -

Ditto - Fees ditto; - 1 Jatiuary 31 December „ - 402 — -

Ditto - Salary V ditrn ' 1 January - 31 December 1831 - 205 - -

Ditto - Fees ditto • 1 January 31 December „ - 115 la -

Ditto • - Salary » ditto - i  January - December 1832 - 205 - -

Ditto Fees ditto - 1 January 31 December „ - - - 290 -

Ditto - Salary - ditto - 1 January,  ̂-* 31 December 1833 - 205 - -

Ditto Fees ditto • 1 January 31 December ,, - 510 - -

Ditto - Salary - ditto .* 1 January 31 December 1834 - 205 - -

Ditto - Fees * - ditto - 1 January. - 31 December ,, - 97 - -

Ditto - Salary - ditto - 1 January 3<> November 1835 - 187 8 -

Ditto - Fees ditto, - 1 January 30 November „ - 280 15 -

# Madras Rs. 3,483 11 -

The Exchange at 8| Rupees per ppund £. St6 398

Madras, Dutch Interpreter’s Office,) 
30 November 1835. /

(signed) B. C. Regel,
Duieh Interpreter to the Supreme Courti Madras.

S ch edule
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Schedule of Salary and Emoluments annually, of every Dtescription, feceived by the Armenian 
Interpreter from the Year 18 to 30 November 1835, both inclusive.

Amount of Fees df every description of business from 1st January to 
3tst December jSag - -

Amount of Salary on all sides of the Court, Crown, Civil, Eccle
siastical, Equity and Plea, from. 1st January to 31st' December 
1829

Deduct,— Paid by Interpreter to Writers and Attendants, no salaries 
being paid by the Government, and no fees, perquisites, -or any 
pecuniary advantages of any kind being allowed or received by 
them; as also, paid for Stationery and other Expenses incidental 
to the ofiSce, nO required expenditure of hny description being, 
provided for by Oovemmenf towards the Interpreter’s Office

Amount of Fees, frCm 1 January to 31 December 1830 
Ditto - S a la ry '-  1 January - 31 December „  

Deduct Office Establishment, &C. - - + -

Amount of Fees, from i<iFanuary to 3* December 1831 
Ditto - Salary - 1 January - 31 Deoember- „  

Deduct Office Establishment, &Cf» -  ̂ -

Amount of Fees, from 1 January to 31 December 1832 

Ditto - Salary - 1 January - 31 December „ 
Deduct (>ffice Establishment, &c. * - - - -

AmouUt ofWee$, from l January to 31 December 1833 
Ditto - Salary - 1 January -  31 December „ 

Deduct Office Establishment, &C. - ■* - -

Amount of Fees, from 1 January to 31 December 1834 
Ditto - Salary - 1 January -. 31 December „ 

Deduct Office Establishment, A c .« _ • » -

Amount of F^es, from 1 January to 30 November 1835 

Ditto -  Salary - i  January - 30 November „ 

Deduct Office Establishment, &c. .  -  - -

i,26of -  -

180 10 -

i ,2’6o - -  
166 4 3

812 13 -

1,079 6 -

i >892 3 -

4^6 -  -

1,093 9

1,589 11 9

1,260 -  -  
179 12 -

1,260
165

1,260

IQP

1,260 -•  -  
120 -  -

492 13 -  

1,080 4 -

1.573 1 -

395 8 -  

1,095 -  -

1,165 ^ -  

»55 -  -

1,490 & -

176 8 -•
♦

1,160 -  -

1,336 8 -

- 101 5 -

1,14® . _  _

1,331 5 -

.657 8 -

1,010

Bs. 1,667 8 ~

16 December 1835. (signed) T. Paul,
Armenian Interpreter to the Supreme Court.

J.egis. Cons. 
23 Jan. 1837, 

No. 34.

.14. C 2 « Schedule
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Legis. Cons. Schedule of the. Annual Emoluments of eveiy Description of the Portuguese Interpreter of the 
23 Jan. 1837. Supreme Court, Madras.

No. 35. 1829:
Amount of Fees > - - - - - - Madras Rs.
Salary - - - - - - - 336 -  -
Deduct OfBce Establishment, &c. - - - - 36 ~ -

1830:. *
Amount of Fees .  . -
Salary
Deduct OlBce Establishment, &c.

•1831:
Amount of Fees . - ~ .
Salary - -
Deduct Office Establishment, &c.

■ 1832:
Amount of Fees - - -
Salary - - - - - -
Deduct Office Establishment, &c.

1833:’
Amount of Fees . - - - .
Salary - - - - -
Deduct Office Establishment, Ac.

1834:
Amount of Fees ' - 
Salary
Deduct Office Establishment, &c.

i 835>'f‘’0'D 1 January to 30 November: 
Amount of Fees - - -
Salary - - - - ' -
Deduct Office Establishment, &c.

336 -  -
36 -  -

- 336 -  -
- 36 -  -

.336 -
36 -  -

336 -
36 -  -■

336 -  -
36 -  -

336 -  -  
36 -  -

.335  1 1 7

300 - -

355 , 7 4
3 «0  - -

, 3 2 6  9 7

300 - -

22(1 6 2

3 0 b  - -

290 15 8

’  300 - -

290 6 8

#
300 - -

' 280 6 -

300 - -

635 11 7

655 7 4

626 9 7

520 6 2

590 J5 8

580 6 *-

(signed) IV. Regel, Portuguese Interpreter.

L e g is . C o n s .' 
23 Jan. 18 37, 

. N o . 36.

Schedule of the Annual Emoluments of every Description of the Malayalum-and Mapoola
Interpreter of the Supreme Court.

From 1 June to 31 December, inclusive, 1832 ;
Amount of Fees - - - - - - .  .  -
-Salary - - - - - - -  Madras Rs.
IJeduct Office Establishment for Seven Months, at 14 Rupees per 

mensem -

18 3 3 :
Amount of Fees • 
Salary

Deduct Office Establishment

1 8 3 4 :
Amount of Fees - - -
Salary - -
Deduct Office Establishment

From 1 January to 30 November 1835 : 
Amount'of Fees - - * - - .

'Salary ■ - -

Deduct Office Establishraeut

T otal Amount

735 - -

98 -

121 1 4
1,260

1,38 1 1 4
16 8 -

1,260
168 - -

19 4
1,155 —

1 ,1 7 4 4 -

15 4 - ~ .

- •Rs.

637 -

1,213 14 -

1,092 -  -

1,020 4 -

3,963 2 .

N. B.— Having been appointed to the situation on the 1st of June 1832, I am unable to furnish 
any statement for the period prior to that date. «,

Madras, 28 December 1835. (signed) C, Meenaeshagee, *
,  Malayalum and Mapoola Interpreter.

* ’ To
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To the Honourable the Judges of His Majesty’s Supreme Court of Judicature at Madras.

SI

Legis. Cons. 
23 Jan. 1837.

The Return made by the Malay Interpreter of the Court, in pursuance of a Circular Letter from No. 37.
„ the Registrar, dated cgth day of November 1835. ' •

1829: Amount of Salary from 1 Jan. to 31 Dec., at per month
1830; Ditto ditto 1 Jan. to 3*1 Dec., ditto *
1831: Ditto ditto 1 Jan. to 31 Dec., ' ditto
1832: Ditto ditto 1 Jan. to 3X Dec., " ditto
1833:* Ditto ditto ■ 1 Jan. to 31 Dec., ,• ditto
1,834 • Ditto ditto ’ 1 Jan. to 31 Dec., , ditto
r835: Ditto ditto 1 Jan. tO 30 Nov., ’ ditto

Total

• 630 -  -
- 630 -  -
- 630 -  -
- 630 -  -

630 “• -
. - 630 -  -

• 577 8 -

Rs. 4>357 8. -

No Lees or other Emoluments have been received from 1 January 1829 up to 30 Noveniber 1835̂

(signed) A. M . Constance,
Madras, 7 December 1835. Malay Interpreter.

To the Honourable the Judges of His Majesty*s Supreme Court of Judicature at Madras. ‘ - Legis. Cons.

The R eturn made by the Malabar and Gentoo Interpteter of His Majesty’s Justice of Sessions No.
and of the Grand Jury of the Supreme Court, in pursuance of a*Circular Letter from the Regis
trar, dated 29 November 1835. . .

1829: Amount
1,830: Ditto
1831 : Ditto
1832: Ditto
1833: Ditto
1834: Ditto
1835: Ditto

ditto
ditto
ditto
ditto
ditto
ditto

1 January to 3i DeecnAeV, at**50 Rs. per month
1 January to 31 December 

. 1 January to. 31 December 
1 January to 31 December 
1 January to 31 December 
1 January to 31 December 
1 January to 31 December

ditto 
ditto 
ditto 
ditto 
ditto 
ditto

Tô Al -

600 -  -  *
600 -  -
t)00 r- ►
600 *- -
600 ♦  -
600 1- -
550 -

Rs. 4>i5o -  -

No Fees Or Other Emoluments have been received from the 1st January 1829 up to the 30th 
November 1835.

(signed) M, Somasoondarjim,
Interpreter to the Justice in Sessions and Grand Jury.

2 .̂ B .— The Salary above referred to is not included in the establishment of the Supreme Court,, 
but drawn and paid to me by the Clerk of the Peace, under the authority of Hls Majesty’s Justice 
in Sessions. , . *

ScHEouLE of the annual Emoluments of every Description of the Common'Assignee of the Court 
for'the Relief of Insolvent Debtors at Madras, from the Institution of the Court.

1829: From 9 March to 31 December, Commission - 
„  Ditto ditto Ofiice Establishment  ̂ Writers and Feons,.

paid by Government.
1830: Commission -

„ Office Establishment, &C. - - - - - - - »
1831: Commission - - - - - - - .

„ Office Establishment, &c. « - - - -
1832; Commission

„ Office Establishment, &c. - - - .  - . -
1833: Commission - - - - .  - - - .  ..

„ Office Establishment, &q. - - -
183^: Commission - - * - - - - ■ * "  *

„ Office Establishment, &c. - - - - -
1835: From 1 January to 30 November, Commission - - -

„  Office Establishment, &c.

R s. a. P-
969 12 1

2 ,1 3 1 9

3 1 9 15
2 ,6 2 5 -

477 2 6

2 69
-

6 9
2 ,6 2 5 -

4 i 8 4 2
2 ,6 2 5 - -

3 ,76 3 4m c
2,625

3.34 14 8
2,406 4 -

11 December 1*835.
(sighed) J. Savage,

Common Assignee.

Legis. Cons, 
23 Jan. 1837. 

No. 39.

14. c 3 Schedule
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Legis. Cons. 
33 Jan. 1837. 

No. 40.

Schedule of the Annual Emoluments of every Description of tli0 Examines o f the Co«rt.for the 
Relief of Insolvent Debtors at Madras, from the Institution of the Court.

Ms, p.
, U>i* 2 -
1,481 15 -  

184 -  -
1.827 -  -  

461 -  —
1.827 -  

312 -  -
1.827 -  -  

468 -  -
1.827 -  -

494 -  -
1.827 -  -

460  -  -  
1,674 12 -

1829: From 9 March to'31 December, Fees .  .  _ -
„  Office, Establishment, Writer and Peons paid by Government 

1830: Fees
„ Office Establishment, &c.

1831: Fees - - - - - - -
„  Office Establishment, &c. - - - .  -

1832: Fees
, „  Office Establishment, &c.

1833: Fees - - - - - - - - -
„ Office Establishment, &c. - ,

1834; Fees
„  Office Establishment, &c. - »

1835: From i Januaiy to 30 November, Fees - - - .
„  Office Establishment, &c., from 1 January to 30 Novemb^

Madras, Examiner’s Office, 
4 January 1836, }

(signed) J, S, Baillie, Examiner,
■ Insolvent Court.-

Legis. Cons, 
23 Jan. 1837. 

No. 41.

Schedule of the Annual Emoluments of every Description of the Principal Interpreter for Telegoo 
and Tamil Languages of the Insolvent Debtors’ Court.

1829. Amount of Fees -
1830. ditto, -*
1831. ditto -
1838. ‘ ditto -
1833. ditto
1834. ditto

Madras Rupeas.

1835, from) 
1 JM1 Jan. up >ditt© 
tosONov.J

" I a 
81 12

29 11

•3 6

•6
5

, Notwithstanding my duties are laborious on the day the Insolvent Court sits? which is universally 
Once a month, and the fees so little  ̂ as exhibited above, J humbly submit that no*salary is allowed 
to me, and that I am obUged to undergo a  ̂additional e:^nse for transacting the business o f the 
Insolvent Court.

(signed) Veerasawmff, Interpreter.

Legis. Cons. 
23 Jrfn. 1837. 

No. 42.

To Peter Cator, Esq., Registrar of the Supreme Court at Madras.

Sir, - *
In obedience to your two circulars o f the lOth ijistant, relative to the emolu

ments, -&C. of the .Vice-Admiralty and Insolvent Courts, I most respectfully beg 
to submit, for the information of the Honourable the Judges, that as Attnenian 
interpreter to the same, I  have not derived from either p f the said establishments, 
at any time, a salary, or aiiy dther emolument whatever.

Madras, 16 December 1835.

I  have, &c. 
(s i^ed) T. Paul.

Legis. Cons: To Peter Cator,- Esq., Registrar to the Supreme Court of Judicature, Madras.
23 Jan. 1837.

No. 43. Sir,
I  BEG to inform you, that $ince the Insolvmit Court has been established, I 

have never been called, upon to do business; neither have I, ever since, received 
any salary from the suid court as Dutch Interpreter.. - •

I*beg, &c.
• (signed)- H -C . iJegre?, Dutcli Interpreter.”

Madras, 28 December'1835. •

SCHEDUU
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Schedule of the Annual Emoluments of every Description of the Portuguese Inte>|)reter of the Legis. Cons.
Insolvent Debtors’ Court, Madras.

From March f  Amount of Salary - 
to December , „  Fees
1829 - • ^Deduct Establishment

- - ditto1830
1831 - -
1832 - -
1833 -
1834 - -
1835 fromi
1 Jan, up>' 
to 20 Nov.J

t> & c.'}  ‘

ditto
ditto.
ditto
ditto

ditto

- none.

• none.
• none.
- none.
• none.
-  none.

- none.

(signed) R egdy

Pottugueee Interpretor of the Insolvent Debtors'  ̂CoUrJ.

23 Jan. 1837. 
No. 44.

SeHEDULE of the Annual Emoluments of every Description of the Interpreter for Malayalum and LegiS. Cons.
Mapoola Languages of Insolvent Debtors’ Court. 831011.1837.

* * - r ” No. 45.
From 1 June')

b cS sN e?[ Amount of Salary-
1832 - 'J
1833 - - - ditto *
1834 - - a ditto

From 1 Jan-l
. to 30 Nov.

•  1835'-'

Madras, 3 January 1836.

ditto

(signed) C. iMeenArthttga,
Malayalum and Mapoola Intei^reter.

To the Registrar o f  the Supreme Court o f Judicature at Madras.

Sir,
In pursuance of your circular o f the 28th instant, relative to the emolument o f 

the Insolvent Court, I  most respectfully beg to submit, for the information o f the 
Honourable the Judges, that as Malay Interpreter to the same, 1 have hot derived 
from the said estaWishment, at any time, a salary or any other emolument 
whatever.

♦
Madras, SO December 1835.

I have, Ac,
(signed) Ak M.C&nstance,

’ 4 Malay Interpreter.

L ^ s .  ConSi 
33 Jam 1837. 

No. 4b.

VICe.Admiralty C<̂ uh, Madras.

A Schedude was made pursuant to the Order of the HonUurftble the Judges, December 18^5.

87. 8 ...A Monthly Allowance for OflSce Rent - 
No Fee or other Emoluments of any lund ' -I

(signed) Jas. Belly Registrar.

. Legis. Cons. 
33 Jan. 1837. 

No. 47«

Sir,
To P. Cator, Esq., Registrari Supreme Court.

In answer to yOur inquiry o f the 10th instant, 1 have the honour to state, that 
there have been no emoluments received by the Marshal o f the Vice-Admiralty 
Court here, from 1820 to the present period.

I  am, &c.
• (signed^ James Bcotty Marshal.

Legis. Coin. 
S3. Jan. *1837. 

No. 48.

14. C 4 To
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Legis. Cons. 
23 Jan. 1837. 

No. 49.

To the Honourable Sir C. T. Metcalfe, Bart., Governor-general of India in
Council, Fort William.

Honourable Sir, '
W hen, the Judges o f the" Supreme Court at Madras had lately the honour to 

forward to you the returns of the emoluments of the several officers, they had not 
the means of furnishing the return o f the Chief Clerk and Sealer o f the Court o f 
Insolvent Debtors; I  beg leave now to supply this deficiency, and have the honour 
to bb, &c. _ ' .

Madras, 26 February 1836. (signed) , Jiob‘ B. Comyn.

Legis. Cons. 
23 Jan. 1837. 

No. 50.

Schedule of the Emoluments of every Deseription of the Chief Cleik and Sealer of the Court for 
the Relief of Insolvent Debtors at Madras, from the 1st day of March 1835.

• -
1835; From 1 March to 30 November, Fees, 1,493 Rs. 7 a., average per month «■ 165 15 -  
Ditto - ditto - Of^ce Establishment, Writers and Peons paid Ijy •

Government for ditto - 243 4 -

Madras, Chief Clerk’s Office, 6 January 1836. (signed) D. M. Campbell.

Observation.— As I do not find any book of accounts in my office which would enable me to make 
a return of the emoluments received by my predecessor, I make the above return from the 1st day of 
March up to the 30th day of November last.

- (signed) D . M- Campbell,
« Chief Clerk and Sealer.

Legis, Cons. 
23 Jan. 1837. 

No. 51.

To the Honourable the President and Members-of the. Legislative Council of 
. India.

Honourable Sirs, > A
M r . J u stice  A w d r y  and myself had the honour duly to receive your letter o f 

the ^d November last, referring for our consideration an accompanying copy of a 
despatch, dated the 2d of Jiftie last, from the Honourable the Court of Directors.

W e  immediately directed all the officers o f the Supreme Court subject to our 
authority (except the Accountant-general o f the Government o f Bombay, who 
is ex-officio Accountant-general of the Supreme Court,) to furnish us with sche
dules ‘o f the annual emoluments of every description received by them respectively; 
but the severe and protracted illness of Mr. Fenwick, one of the principal officers, 
rendered it impossible for him to comply with our direction* and returns.of the 
annual emoluments of tlie Master and o f the Clerk of the Small Cause Court 
(which offices respectively werejermanently held by him), and o f the Ecclesiastical 
Register and Examiner in Equity‘(in which offices he‘acted duripg the two last 
years) have been recently sent to m e ; to this cause the delay in complying with 
your request must be ascribed.

Mr. Justice Awdry is at present absent from the Presidency, and probably will 
not return before a week'may elapse; t  have, therefore, deemed it proper to 
transmit to you the accompanying schedules with this communication from myself, 
instead of waiting to obtain the signature of my learned colleague.

I  have already stated that Mr. Fenwick acted during two years as Ecclesiastical 
Register and Examiner in Equity. That arrangement Was made in consequence 

,of the certified bad state of health of Mr. Martin West,*who. applied for leave to 
proceed to the Cape o f Good Hope for a period of months; H e thence trans
mitted a certificate, that an extension of time was necessary for the recovery of 
his health, and further leave was granted. Before the extended, jieriod had ex
pired, Mr. Fenwick became dangerously ill, and we have been obliged to grant 
him leave to proceed to the same place; and as Mr. M. W est has not yet returned, 
we have experienced, much difficulty in obtaining competent persons to perform 
the duties of the offices recently held by Mr. Fenwick, especially as the appoint
ments ai’Q all of a temporary nature. These circumstances will, I  apprehend, serve

to
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No.

to show that the number of officers in the Supreme Court cannot at present be On Fees and Saia- 
reduced. , of ff*® Officers

, of the Supreme
You will perceive that the offices o f Prothonotary, Register in Equity and Courts.

Common Assignee of the 'Insolvent Court are held by one gentleman; and that, -------- — •
taking the average o f 11 years, the whole o f his emoluments as Prothonotary and 
Register have not exceeded 21,323 per annum, and as Common Assignee 
during six years his average receipt has been less than 2,300 Us. annually. I f  
this gentleman had been an advCcate or an attorney of the court, I  believe that 
his annual receipts would have greatly exceeded the sums ; and I ‘am of opinion 
that if  the remuneration of these offices shall be reduced, it will be very difficult 
to find a competent gentleman of respectability and integrity to undertake the 
duties. • '

To the office o f Ecclesiastical Registrar other offices were united in the person 
o f  Mr. Martin W est many years ago ; during the last two years the emoluments 
o f Ecclesiastical Registrar and Examiner have averaged less than 21,400 Rs. 
annually ; and although the remuneration received by the Ecclesiastical Registrar 
at Calcutta may have been immoderate, I  think you will be Satisfied that the sum 
received by the Ecclesiastical Registrar o f this court has not been excessive, when 
the duties and responsibility of his office are considered, and that he is compelled 
to find ample security for the performance o f his duty.

W ith regard to the scale of remuneration allowed to the Ecclesiastical Registrar,
I  am of opinion that in Ordinary cases the commission of five per cent, on the 
assets realized is not more than a sufficient compensation for the trouble and 
responsibility usually incurred, and the service rendered itt the collection o f assets 
and payment of debi$; less than this Would not be taken by agents; and under 
the existing law, and the regulations o f the court, I  think that the estates Of 
Europeans dying intestate within its jurisdiction are collected and secured in an 
efficient manner, and at a moderate expense.

Cases occasionally happen in which persons dying intestate leave considerable 
sums in Company’s securities, and a Registrar administering may not have much 

. trouble in realizing the assets; yet in these rate cases, although a diminished 
scale of remuneration may be deemed proper, it should seem that some regard 
ought to be had to the trouble and responsibilitj of administering a large estate, 
and of dividing the same among persons in Europe or at a distance. It may also 
be deserving of consideration, that in many instances the trouble of collecting the 
assets of estates is not adequately remunerated by a commission of five per cent., 
although the advantages in some cases compensate for the disadvantages o f 
others.

I  do not deem it neeessary to submit any observations respecting any other 
office; but L venture to anticipate that the annual emoluments of the respective 

 ̂officers of this court will not be found excessive when compared with the remu
neration received by the corresponding officers of the other Supreme Courts in 
India; and as far as I  can form a correct judgment, I  consider that the number o f 
the officers or the amount of their emoluments cannot be reduced without pre
judice to the suitors, or without the hazard of having the duties office negli
gently and insufficiently performed,

I  shall communicate a copy of this letter to Mr. Justice Awdry, and i f  he shaR 
consider that I  have imperfectly expressed myself on the Suljects referred for our 
consideration, or i f  he shall not concur in the opinions that I  have submitted,
I  shall request him to address a separate letter to the Legislative Council.

Bombay, 27 January 1836.

I  have, &c. 

(signed) Herbert

14.
D StAIEMHUT
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Legis. Cons. 
29 Jan, 1837. 

No. 52.

Statement of the Annual Emoluments of every Description received by the Sheriff 'of Bombay* 
together with the Gaol and Office Establishment, from the 19th day of December 183I to the 
19th day of December 1835. »

For the Year 

ending the

Sheriff’s

Salary.
Fees.

Goveihmeftt 
Allowance for the 

Gaol and Office 
Establishment.

Total Receipt,
Deduct for 

Office
Establishment.

Net Total 
received by the 

Sheriff.

j — .. _ ---------- -

m . Rs. a. p. Rs. a. p. Rsi a. p. - Rs, a. p. Rs. a. p.

19 Dec. - 1832 4,200 8,664.10 3 1 4 , 1 1 8 ----- 26,982 10 3 1 4 , 1 1 8 ----- 12,864 10 3

19 Dec. - 1833 4,200 15,20 0  -  ^ 14,118 - 33.518 -  - 1 4 , u 8 ----- 19,400 -  -

19 Dec. - 1834 4,200 1 2 ,7 0 0 ----- 1 4 , 1 1 8 ----- 3 1 ,0 1 8 ----- 1 4 , 1 1 8 ----- 1 6 ,9 0 0 -----

19 Dec. - 183$ 4,2.00 8,642 -  -■ 14,118 -  - 26,960 -  - 1 4 , 1 1 8 ----- 1 2 ,8 4 2 -----

N .B.—Oat of the above the Sheriff allows his Deputy 100 iSs. per mensem, in lieu of any fees.

Abstracts of Persons employed in the Gaol or Criminal and Civil Establishments, with their
respective Salaries, &c.

Gaol oR C riminal D epartm en t; Rs. a

1 Peputy Sheriff - per mensem - - - - 300 -

1 Gaoler - - t - - ditto - - - - 252 -
1 Deputy Gaoler - - ditto - - - - 100 —
1 Turnkey - - •* - -■ ditto -- - - - - 25 -
3 Putvoes, at Rs. 20, 12 and 10 - ditto - - - - - - 43 -

1 Havildar- - ■ - - ditto - - 10 -
1 Naique - - - - ■ ditto * - - 8 -

13 Peons, at $ Rs. each - . ditto - -  „ - - • 60 -

1 Executioner - • ■ - ditto - - - - • 6 -

3 Halalcores, at Rs. y, 7 and 5 - ditto - - - - - J9 -

1 Armourer - ditto w “ - - - 3 -

1 Water Cartier - - - ditto w - - - 3 -

1 Massaul - - ditto - - - -
* 6 -

1 Barber -  -  - - - ditto -■ ■ ■ - - - - 3 ■ r

Oil and Stationery for the Gaol - ditto - - - - - 36 8

C m i  D e p a r t m e n t  :

a, f.

1 Bailiff - • - - per mensem - ■ - 100
3 Purvoes, at Rs. loO, 3o and 20 .  ditto “ “ f . - [ .140
1 Havildar  ̂ - - ditto - - - - 'V ' 10
1 Naique • - .  - - ditto - - - - 8

9 Peons, at 5 Rs. each - ditto - - 45
Oil and Stationery for the Office - ditto - - - - . - lO

Rs. a. p.

863 8 -

3»3 -  -

T otae per mensem • " * [ 8 —
-  -  l a

Total Government Allowance for*the Gaol and Office Establishments, 
exclusive of the Sheriff’s Salary, per annum r - - - Rs. 14,118 -  -

(signed) W, C. Bruce, Sheriff, 

S t a t e m e n t
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Statement of the Aiipual Emoluments of every Description received by me' as Acting Deputy Legis. Cons.
Clerk of the Crown, from the 1st January X 834 to the 30th November 1835. 23^00.1837.

No, 53.

>*
Remarks.

From the 1st of January to the) 
31st December 1834 - ‘rj

1,050 - ^Nothing is allowed to the Deputy Clerk of the 
Crown for Office Establisliment.

■ ■#

From the 1st of January to the\ 
30th November ,1835  ̂ *J

962 2 ^

' a

r The Salary allowed to the Deputy Clerk of the 
Crown is 175 Rs. per month, but f  have 

r  only received half Of tha,t Salary from the 
time of my being appointed to act in Ja- 

[ nUary I834.

This is the same sqm ait thaf included in the 
Return of the Clerk of the Crown.

(signed)

i*

p .  R . Smith,
Acting Deputy Clerk of the Crpwn.

(Legis. Cons, 23 Jan. 1837. No. 54.)

Statement of the Annual Emoluments of every Description received by the Cleik of the Ctovyn of the Supreme Court 
of Judicature at Bombay, from the ist May 1834 to the 30th April 183 .̂

For-tte Year endiiig 

l£e

30tK April 1835.

Salaijy As Clerls 

of

the CroWn.

SalaFy as 

Deputy Cletk of 

the Crovm.

Fees as Clerh 

of

tli$ Crown.

tjroveratnetit 
Allpwance of 

Office
Establishnient.

Total Heceiĵ t.

Deduct Salaty 
of Deputy and

OfficO
jSstabhshmeiit.

N*t T otjU.

From 1st May T 
1834 to the > 
30th April 1835]

6,300 -  - 2,100 -

*

L353 8 - 2,454 — 12,207 8 - 4,554 - 7»6J3 8 -

(signed) H. Roper,
Clerk of the Crown.

Statement of the Annual Emoluments of eyery Description received by me as Sealer of the L e ^ . Cons,
Supreme CoUtt, from 1st January 1834 to the present time, the 30th November 1835. ®3 *837*

■ No, 55,

For the Year ending the Salary,
*

Fee? (rf sealer. Allowance for 
Purvoes.

Deduct Salary for 
One PurVoe, 

SeUing Wa?,‘&c.
TOTAt.

r ~  ........'

31 December 1834 - • none - 4,286 a - -- none - 428 -  - 3,866 a -

From 1 January 1835I 
to 30 Nov. 1835 -/

.1 none - 3,544 — none, 385 -  - 3.159 -  -

(signed) 0 . VZ. Keiken, Sealer,
Supreme Court, Bombay.

14- D 2 Si»ATEMEK'f
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(LegU. Cons. 23 Jan. 1837. No. 256.)

Statement of the Annual Emoluments of every Description received by each Officer of the Translator’s and Interpreter’s Office of the Honourable the 
Supreme Court of Judicature of Bombay, from t^e 1st January 1833 to the 31st December 1835, inclusive*

E.V
For the Year 

ending the

• Fixed Salaries of Office Establishment. Fees of

^  S 2

; a l |

1 '
1  s  S 
^ J  22 ^  04
•g i  s

ns
1  .

1 s  1  
I

s a g "2 -S

1 .  
S, ^a  g
.1  &•3

urt V 
p

.2 ^  a s
•-» h-J

1

■ |l

N
»

'O «
§ 1 *£S J  .2 ^ 

'go iH U

&
■ SIS*te "  S
i  S5-1'
g ’S ' l  ©  ̂ « 

u  n:< u

\

* i
cu

f
to
S

1

.o '
B s  
£  Sa> rj® ^  •

3M -g a o

Us. Ss. Ss. Rs. Rs. S s. ' Ms* Ms, Ms, Rs. Ss. Ss.

1 31 Dec. 1833 7,200 4,80 1,200 3,600 2,400 4,080 1,200 360 300 84 •2,089 2 75 54 -  _

2 31 Dec. 1834 7,200 4,800 1,200 3,600 2,400 4,080 1,200 360 300 84 *2,154 -  75 56 -

3 31 Dec. 1835 7,200 4,800 1,200 3,600 2,400 4,080 1,200 360 300 84 *2,372 2 25 30 2 -

Total for 3 years 21,600 14,400 3,600 10,800 7,200 12,240 3,600 1,080 900 252 6,616 1 75 140 2 -

Monthly Average 600 400 100 300 200 340 100 30 25 7 183 3 16 3 3 61

Annual Average 7,200 4,800 1,200 3,600 2,400 4,080 •  1,200 360 300 84 2,205 1 92 46 3 33

•  All the Fees received in the Translator’s Office are pmd quarterly into the Government Treasury, after deducting incidental petty charges, amounting to 
about 100 Jis, per annum, or Jis,8. 1* 33. monthly.

This amount of fees is the aggregate received.
(signed) J. Vauptll^

Court House, Translator’s Office, > Chief Translator and Interpreter.
31 December 1885. >

Legis. Cons. S t a t e m e n t  of the Annual Emoluments received by William Berghqff, Crier of the Supreme Court 
of Judicature at Bombay, from the 1st day of January 1833 to 30th November 1835.t’ O. 57.

For the Year ending the
Salary . 

at 50 Rupees 
per Mouth.

FEES. REM ARKS.

31 December 1833 - .  - 600 - none I have held the situation of 
' Crier from the 1st Octo-

31 December 1834 - - - &00 - none. ber 1815.

From 1 January 1835 to 30 No-) 
vember . - - - -/ 550 none.

♦
f  (signed) William Berghoff.

Legis. Cons. S t a t e m e n t  of the Annual Emoluments received by me as Robe-keeper to the Supreme Court, from
23 Jan. 1837, 

No. 58.
the 1st January 1833 to 31st December 1835.

For tie  Year ending the
Salary

at 40 Rupees 
per Month.

FEES. R EM AR KS.

31 December 1833 - • - 480 - none.

31 December 1834 - - - 480 - none.

31 December 1835 - - 480 - none.

(signed) Bappoo Shaik Husson Gatell.

S t a t e m e n t
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(Legis. Cons. 33 January 1837. No. 59.)
Statement of the Annual Emoluments of every Description received by the. Examiner of the Court for the Relief of 

Insolvent Debtors et Bombay, froOi the 1st January 1834 to the 1st January 1836.

#

For the Year ending Salary.
Fees
as

ExaxDiner.

Government 
AUow-ance fOr 

Office
i]Establishment.

____--*■   ̂ ■
*

Total

Heceipts.

Disbursements 
on account 
^of Office 

Establishment.

N et  T otal 
' after 

deducting 
Disbursement.

L.
B s , a . p . R s . a. p. Jl^. a. p. R s . a. p . Rs. a. p.

31 December 18 34  “  -  “ none 445  2 - 1 ,8 2 4  -  - 2 ,2 6 9  2 - 1,4 9 5  2 - 774  -  -

3 1  December 18 35 - none 14 9  3 1,8 2 4  -  - L 973  3 - 1 ,28 0  2 - 6 9 3  1 -

(Errors excepted.)
(signed) J. L. Phillips, Examiner.Bombay, 15 January 1836,

(Legis. Cons. 23 Jan, 1837. No. 60.) . ,
Statement of the Annual Emoluments received by me as Attorney for conducting Paupers’ Causes in the Supreme 

Court of Judicature at Bombay, from the 1st January 1833 November 1835.

For,the Year ending the
Salary

i t  500 Rupees 
per Month.

AllonaAce 
for Office 

Establislunent,

Cost received 
in Proceedings 

on behalf of 
Paupers.

Total.

Receipt.

Deduct for 
Office

Establishment.
N b i  T o t a i .

31st December 1833* 6,000 -  - nothing “■ 742 04 6,742 -  0 4 1,800 f -  - 4,^42 -  04

31st December 1834 6,000 -  - nothing .  .  . 6,000 - 1,800 -  - 4 ,2 0 0  . .

From the 1st January to )  •• 
30th November 1835 / 5,5bo -  - nothing 318 ♦  - 5>8 i 8 -  - 1,650 -  - 4|168 •*_

(signed) D. B . Smith,
Attorney for Paupers.

(Legig. Cons. 23 Jan, 1837. No. 61.)
Statement of the Annual Emoluments of every Description received hy the Chief Clerk and Sealer o f the Court for 4he 

Relief of Insolvent Debtors at Bombay, from the 1st January 1833 to 30th November 1835.

For the Year ending the Salary.
♦

Fees of 
Chief Clerh 

and. 
Sealer.

GoverniDent 
Allowance 
for Office 

Bstabbshment.

Total
Receipt. -

Disbursements 
pn 'aceount 

Office
BstablishiUent.

Nbt Totai,, 
after

dedVoting
D̂iabursement,

31st December 1833 - - ho salary * 929 3 - 2,919 -  ^ 3,^48 3 - 2,9 »9 -  - 929 3  -

31st December 1834 no salary * 612 -  - 2,919 - 3,531 2 * 2,919  ̂ - 6)2 2 -

From the 31st January 1835 to\ 
30th November 1835 • no salary - 78̂  -  -* 2,675 3 - 3,456 3 * 2,675 3 - 781 -  -

(signed) D. B . Smith,
Chief Clerk and Sealer,

(Legis. Cons. 23 Jan. 1837. No. 62̂ )
A ccount of the Salary, Fees and other Emoluments received by William Fenwick, Esq., as Examiner on the Equity Side 

of the Supreme Court of Judicature at Bombay, from 1st January J834 to the 31st December 1835.

EXAM INER
ON THE E Q U IT Y  SIDE.

Salary 
per Month, 
Es. 175.

Fees
and

Emoluments.

Total

Receipt.

Deduct 
Dishursement 

on accDunt 
of Office.

Total Amount 
of

NctRalajxce.

Examiner on the Equity side,) 
from 1st January 1834 to 31st )■  
December 1834 - -  -J

2,100 -e - 502 -  - 2,602 -  - 318 -  * 2,284 -  -

Examiner on the Equity side,) 
from 1st January 1835 to 31st)- 
December 1835 - .

’ m

2,100 -  - 4,780 3 - 6,880 3 - 486 2 20 6,394 -  80

Bombay, ‘22 January 1836, 

14 . D 3

2,284 -  -  

6,394 -  80

(signed) J. L. Phillips,
Acting Examiner for VVilliam Fenwick.

Account

Q ban d

Toiai,

    
 



3 0 S P E C IA L  R E PO R TS  OP THE

(Legis. Cons. 23 Jan. i 83’7. No. 63.)
Account of the Salary, Fees and all other Emoluments received, by William Fenwick, fisq., as Clerk of Small Causes of 

the Supreme Court of Jitdicature at Bombay, from 1st January 1833 3  ̂*̂  December 1835.

CLERK OF SMALL CAUSES.
Salary

afc 100 Rupee? 
per Month,

Fees
and

E^^olumentSt

Ayowan<« 
or Office

received fronx 
GpYerameUit*

m

Total

of

Rcteipts.

Deduct Total 
■ Amount of 
Disbursement 
on account of 

Establishment) &c.

Nbt  ToXAt 
of

Receipt.

C le rk  o f  Sm all C au ses, from  is t)  
J an u ary  to 3 1 s t  D e c e m b e r )
1 8 3 3 ................................................ J

1,200 -  - 20,634 1 48 n o th in g 2 1 ,8 3 4  1 48^ 7 ,4 8 7  3  60J 14 ,3 4 6  1 88^

D itto  - -  - ditto, from  3 1 s t  D e-J 
cem b er 18 33 to 3 1 s t  D e c e r n -1 
b e r  1834 - .  .  -J

1,200 -  - 20,390 3 50 n o th in g 2 1 ,5 9 0  3 5 0 7 .5 1 1  3 7 5 14 .0 78  3 75

D itto  - -  - ditto, from  1st J a -"1 
n uary to 3 1 s t  D e ce m b e r 1835J

1,200 - 1 8 ,1 9 4  -  70 n o th in g 19-394 -  70 6 ,8 9 6  2 4 5 1.2,497 3 2 5

. R s . -  - 40,922 3 88J

(signed) ♦  D .B . Smith,  ̂
Acting Clerk of the Small Cause.

(Legis. Cons. 23 Jap. 1837. No. 64.) *
Account of- the Salary, Fees and all other Emoluments received by William Fenwick, Esq., as Master in Equity of the 

Supreme Court of Judicature at Bombay, from 1st January 1833 to 31st December 1835.

MASTER IN EQUITY.
Salary at 525 

per Month,

Fees and 

Emolmnents.

Allowance for 
Master in 

Equity received 
trom

Government.

Total

of. Receipts.

Deduct Total 
Amount 

of Disbursement 
on account of . 

Office
Establishment,

N et T otal 

of Receipts,

M aster in E q u ity , from  1s t J a 
n uary to  3 1st D e ce m b e r 18 33, 
b e in g  one y e a r  .  .  - 6,300 - 13 ,8 0 5  2 - - n o th in g  - •20,105 2 2 ,0 9 7  3  - 18 ,0 0 7 3  -

M aster in E q u ity , from  1s t J a 
n u ary  to  31st D e c e m b e r  1834, 
b e in g  one y e a r 6,300 -  - 10 ,30 5 1 -* -  n o th in g  • 17 ,2 0 5  *-1 - 1 ,6 3 4  -  - 1 5 ,5 7 1  1 -

M aste r in E q u ity , from  1st J a 
n u ary  to  3 1 s t  D e c e m b e r  18 35, 
b e in g  one y e a r  -  -  - 6,300 -  - 9 ,90 8 2  - “ n o th in g  - 16,208 2 - 1 ,3 7 0  -  50 14 ,8 3 8  1 5 0

- Rs. 4 8 ,4 1 7  1  5 0

18 January 1836. (signed) J. L . Phillips,
Acting Master in Equity,

For William Fenwick, Esq., as Master in Equity.

(Legis. Cons. 23 Jan. 1837. hfo. 6 .̂)
A ccount of the Salary, Fees and all other Emoluments received by William Fenwh h, Esq., as Registrar on the 

Ecclesiastical Side of the Supreme Court of Judicature at Bombay, from ist January 1834 to 31st December 1835.

ECCLESIASTICAL REGISTRAR. Salary.
Fees and 

Emoluments.

A llow ance for
Office

Establishment
received

from Government.

Total 

o f Receipt.

Deduct TotÊ l 
Amount 

of Disbursement 
on account of 

Office
Establishmeut.

N et T o t a l  

o f Receipt*

•

R e g is tra r  on th e E c c le s ia s tic a l 
side, from  1st Ja n u a ry  18 3 4  to  
3 1 s t  D e ce m b e r 18 3 4  - » n on e • 14 ,16 8  3 16 4 ,2 9 6  -  - 18 ,4 6 4  3 16 5 ,3 0 7  2 8 7 1 3 , 1 5 7  -  2 9

R egistra r on the, E c c le s ia s tic a l 
sid e, from  1st J a n u a ry  18 3 5  to 
3 1 s t  D ecem b er 1S 3 5 -  n on e - 22 ,15 0  3 06 ■ 4 ,2 9 6  -  - 26 ,4 4 6  3 06 5 ,5 9 0  2 01

*

20 ,8 5 6  1 0 5

S tatem ent
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(Legis. Cons. 23 Jan. 1837. Ko. 66.)

S t a t e m e n t  ,of the Annual En)oluments of every Description received by me as Clerk to the Honourable 
• M r.. Justice and a Commissioner to, take Affidavits in the Supreme Court, from the iSt January 1833

to 31st December .1835. '  ’

•

For the Year ending the _ Salary at 210 

per Month.

Fees o f .. 
Judge’s Clerk 

and
Commissioner.

Gross Total,
Allowance for 

Purvoe.

Deduct Salary of 
one Puyvoe, 

at 20 Rupees per 
Month.

Ne i  TotAL.

3 1  December 18 3 3  - • 2,52 0  -  - 2,0 0 9  2 - 4 ,5 3 9  2 w. - nothing - 240 -  - 4,289 2 *

3 1  December 18 3 4  '  * * 2,520  -  - 2 ,0 5 4  2 - 4 ,5 7 4  - * nothing - 240 - 4 .334 2 A.

3 1  December 18 3 5  r • 2^,520 -  - 3 ,0 56  -  - 4 ,5 7 6  - , - ■- nothing - 240 -  - 4,336 -

(signed) D . B. Smith,
Clerk to the Honourable Mr. Justice Awdry, 

and a Commissioner to take Affidavits.

{Legis. Cons. 23 Jan. 1837. No. 67.)

Statement of the Annual Emoluments Of every Description received by me as Clerk to the Honourable the Chief Justice 
and; a Commissioner to take' Affidavits in the Supreme Court, froth the 1st January 1832 to the present timê  the
31st December 1835.

. t'. '

For the Year ending the Salary ai 210 
per Monthi

Fee? of 
Judge’s Clerk, 

and
. Commî sidnar.

Totul. Allowances for 
Pŵ oes,

Deduct Salary 
for

oUe PUrvoe.
■ NistTotai.,

r  ■ ■ '

31 December 1832 -

" N

2,025 2 - 4.,545 2 none - 240 - 4.305 2 -

31 December 1833,- , 2,520 .V - 2,088 — 4,608 -  - • . none - 240 + -* 4,368 ' -♦  —

31 December 1834 - - 2}520 — 2,293 *  - 4 ,8 1 3 ------ none - 240 • 4,573 “  -

31 December 1835 - - 2,520 - 2,222 2 - 4,742 ^ - - none - 240 - 4,502 2 -

(signed) D. W. Kelhen,
Clerk to the Chief Justice, 

and Commissioner Supreme Court, Bombay.

Statement of the Emoluments received by me; as Tipstaff to the Honourable the Chief Justice, Legis. Cons.
from the 1st of July 1835 to the 1st of December 1835.

Salary at 
lOO Rupees i'ees.

j* per Month,

From the is f  day of July 1835 to the) 500 ~ - - none.1st of December 1835 - -J '

(signed) G . Roberts.

83 Jan. 1837. 
No. 68.

S t a t e m e n t  of the Annual Emoluments received by me, as Tipstaff to the Honourable Mr, Justice Tgois C n
from the 1st January 1833 to the 1st December 1835. ®

For the Year ending
Salary

at
iOO per Month*

Fees.

%

•

/ ...........^

31st December 1833 
31st December 1834 - - 
From the 1st January 1835 to the) 

30th November 1835 - - -/

1.200 -  -
1.200 -  -

i,iqo -  -
none.

83 Jan. 1837. 
No. 69.

14. D 4

(signed) John Ilenderson  ̂

Statement
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Legis. Coiis. Statement of the Annual Emoluments received by William Henry Flower, Court-keeper, from the
23 Jan. 1837, 

No, 70.
1st day of December 1834 to the 1st day of December 1835.

. Salary. Fees. Remarks.

For the Year ending i Dec. 1835  -
•

1,200 -  - - None - ris allowed apartments 
)̂ in the Court House.

(signed) W. H . Flower.

(Legis. Cons. 23 Jan. 1837. No. 71.)

Statement of the Annual Emoluments received by the Common Assignee of the Insolvent Debtors’ Court, from the
1st May 1829 to the 30th April 1835.

For the Year ending the

30th April 1830 

30th April 1831 
30th April 1832 

30th April 1833 
30th April 1834 

30th April 1835

Salary.

None

annexed

to

this

oflSCe,

Commission 
At Five per Cent, 

ou all Assets 
coSected o& 

per Rule of Court.

j,678 3 69 
1,279 V^i^
6,566 1 23  

684 1 60 

2.297 3 89 
I.J46 3 39

Government 
Allowance for 

Office
Rstablislimeiit.

2,62^
2.625
2.625
2.625
2.625
2.625

Gross Total.

4.303 3 69

4,904 1 21

9.291 1 23
3,309 1 60 
4,922 3 89

3.771 3 39

Deduct, 
disbursed for 

Office
Establisbraent.

2.625
2.625
2.625
2.625
2.625
2.625

Ni t  TbTAt.

1,678 3 69

1,279 1 21
6,5*66 1 23 

684 1 60 

2,297 3 89 

1,146 3 39

(signed) C. Terrier,
Common Assignee.

(Legis, Cons. 23 Jan, 1837. No. 72.)
Statement of the Annual Emoluments of 6very Descripti<Mnreceived by tbe Prothonotary, Clerk of tbe Papers, of the Depositions, and Reading Clerk, on 

the Plea Side, and the Registrar on the lî quity and Admiral̂  Sides of the Supreme Court of Judicature at£ombay, horn the 1st of May 1834, tbe Date 
of the Establishment of the Court, to the 30t̂  -April ISSd.

For the Yeay 

ending 

30 April

Salary.

F E E S  O F Government 

Allowance for 

Office

Establishment.

Total

Receipt.

Deduct for 

Office

Establishment.

N e t

T o ia l .

/

Prqthonntary, 
Clerk of the 

Papers, the De
positions  ̂and 

Reading Clerk.*

Equity

Register.

Admiralty

Register.

1825 •
✓

15,977 1 33 4,337 2 - .  -  - 6,984 -  - 27,298 3 33 10,807 3 36 16,490 3 97

1826 . 16,810 93 7,376 - -
•  « ^ 6,984 -  - 31,170 - 93 11,106 1 05 20,063 3 88

1827 -
CD

23,662 2 88 7,167 3 - . 6,984 -  - 37,817 1 88 12,641 1 90 25,175 3 98

1828 - 27,595 2 ^ 9,092 3 - . 6,984 - 43,672 1 - 12,564 2 28 3 1,117 2 72

_ "6,984 — 27,457 3 _ 11,531 _  - 15,926 3 _

1829 - 20,636 1 - 6,821 2
& _ 6,984 — 18,623 2 11,236 —  — 7,387 2

1830 - 13,656 -  - 4,967 2 **

1831 -
S'
'S

2,946 -  - 7,263 - - ' 6,184 -  - 20,199 - 9,296 2 - 10,903 2 -

1832 -

R0)
I i6,196 3 - 8,388 2 - 74 1 - 5,784 -  “ 30,349 - 8,684 - 21,665 2 -

1833 -

a
4>
g 14,989 _  - 10,449 3 - 91 3 - 6,784 -  - 31,230 2 7,204 3 - 24,025 3 -

1834 - 13,584 -  - 8,473 3 - 93 ^ - 6,784 -  - 27,850 3 - 6,834 2  - 21,016 1 -

1835 - 11,281 -  - 10,224 - - 6,784 -  - 27,^05 3 6,909 -  - 20,296 3 -

Bem arlts,— T̂he Court was partially closed during the mouths of April, May, June and July 1829, and also during the months of November and 
December 1830.

Au allowance of 100 i?s. per month for office rent, discontinued in September 1830 .on accommodation bojing provided by Government in the Court-house. 
 ̂ iV, The aumunt disbursed by the Rê strar on account of establishment has been both regular and contingent; the former consequent upon the 
û BocyT/papers to duties of the Department; the contingent expense is of course dependent on the quantity and

(signed) C. Terrier,
Prothonotary and Registrar.

SlAIEMENI
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(Legis., Cons, $3 Jaa. 1837. No. 7 3 .) '

Statement of the Annual Average Emoluments of the several Officers of the Supreme Court of Judicature at Bolnhay.

The M^ter in Equity 
The Accountant-general -  ' -
The Prothonotary, Clerk ©f the Papers, ) 

of the Depositions, and Beading Clerk / 
The Register on the Equity side 
The Register on the Admiralty side 
The Ecclesiastical Register 
The Clerk of the Croven and Register"! 

on the Admiradty side in the Cri- V 
minal department - - > |

The Clerk of the Suiall Causes - 
The Deputy Clerk,of the Crown 
The, Examiner - - - -
The Sealer — - - - -
The Chief Translator and Interpreter 
The Second ditto - - - -
The First Native Interpreter 
The Second ditto - -
The Portuguese ditto - • •
The Sheriflf -
The Deputy Sheriff -
The Marshal - - -
The Chief Judge’s Clerk - * , “
The Chief Judge’s Tipstaff ^  - -
The Puisne Judge’s c lerk .,

' The Puisne Judge’s Tipstaff - 
The Court Keeper - • -
The Crier - - - - -
The Robe Keeper - - - -
The Attorney for Paupers 
The Examiner ' of the Court for the 1 

Relief of Insolvent Debtors - - /
The Chief Clerk and Sealer of the"! 

Court for the Relief of Insolvent > 
Debtors - - - - «J

The Common Assignee of the Court) 
for the Relief of Insolvent Debtors - /

Paid by Government 
Annually. Aggregate

Salary. Office
AUoWancet

Fees. Annual

.Total.
Charges. •

6,300 -  -  

- none

- none * 11 ,5 3 9 12  ~

C 17,030 7 - r

17,839 12 -
«

1,700 15 8

none - <• 6,474 14 6  ̂ 7,686 8 9  ̂
t  23 8 9 j

31,215 6 - 9,891 6 i
- none -J
- none - 4,296 ~ .r 22,455 12 6 26,761 12 5 5,449 X 9

6,300 -  - 2,464 -  - 1,353 8 10,107 8 -* 2,454 -  -

1,200 - - none 19,743 2 8 20,943 2 3 7,298 I 3 1
2J.UU1 «>r - none - 2,100 -  -
2,100 - - none 2,641 6 * 4,741 6 - 402 4 5

- none - none 4,020 12 - • - - 420 _ _
7,20Q -  - 6,024 * -  - 2,25$ 8 - * * W 6,032 6 4
4,800 -  - - none - .  ,  . » - . ■  -
3,600 -  - - none • -  ̂ •
2,400 - •  none - ^  ̂ ” r- -
1,200 -  - - none - - . 0 - - .  .
4,200 -  - 7,494 -  - 11,301 10 6 27,995 lO 6 8,694 ~ -

, 3,600 *  - - none t - ,  .  :
3,024 -  - - none " - - *
2.620 - - ©one 2,157 ' 4 - 4,677 4 - 240 _ _
1,200 -  - - none *• . 4  - - - - -
2,620 -. - none - 2,040 -  -  - 4,560 -  - 240 -  -
1,200 -  - - none “ • - - •• « -
1,200 -  - • none * - - T

600 • -  - - none - ‘ • .  •  ̂ - - ■
480 -  - - none - « - - - -

6,000 -  - - none 363 6 04 6,353 6 04 1,800 -  -

- none - 1,824 -  ^ 297 10 2,121 10 1*388 -  -

none - 2,919 T - 774 6 7 3,693 * 6 7 .2,919 ~ -

- none - 2,626 - 2,275 10 - 4,900 40 - 2,625 -  -

Net Annual 
Ihcome.

Amount.

16,188 12 8

21,323 15 II

21,302 10 8 

7,653 8 -

13,646 5 
2,100 -  

4,389 1 
8,600 12
7.200 -  
4,800 -
3.600 -  
2,400 -
1.200 -

14,301 10
8.600 -  
8,024 -  
4,437

. 1,200 
4,320 
1,200 
1,200 

600 
480 

4,&63

4 -

6 04
- 78S 10 -  

*774’ 6 1 

2,275 lO -

On an 
Average 

. 6f

3 year#,.

11 year#.

2 year#.

1 year,

3 years.
2 years.
2 yeare.

3 year$*

4 year#.

1 year̂ . 
3 year#.

1 year«
1 1 year?.
3 years. 
3 yearŝ

2 year#.

3 years, 

6 years.

*  The Fees of this office are paid into the Treasury  ̂ after deducting contingent petty supplies, which average 100 Re* pey annum, 
t  Receives 100 Rs. per mensem frOm ikhe Sheriff, in lieu 6f  fees.

To the Right honourable the Governor-gejieral of India in Council.

Right horiohrable Lord, and Honourable Sirs, ^
W e  have now the honour of submitting for your consideration a full statement 

o f  the existing establishments of the Court, and of the alterations which it appears 
to us desirable to effect in them. W e intimated in our letter of the 80th November 
1835, in answer to your communication bearing date the 2d o f that month, that we 
should accompany this statement with a jfull communication o f the correspondence 
which had taken place between the Board of Commissioners for the Affairs o f India 
and the Judges on this subject, and Qopies of that correspondence accordingly

Legis, Cons. 
23 Jart. 1837, 

No. 5.

Letter from the President of the Board of Control to the Judges 
of the Supreme Court, dated 13 August 1832.

From the Judges to the Board of Control, dated 4 Feh. 1833. 
from the Judges to the Board of Control, dated 25 Feb. 1833. 
From the Judges to the Board of Control, dated 17 Dee. 1833. 
From the Judges to the Board of Control, dated 29 183d.

are annexed to this letter. They will fully 
explain the circumstances under which the 
Judges took the state of the Court establish^ 
ments into .their consideration, the length of 
time which has been occupied in the exami- 
hatibn, and the reasons 6f  the apparent delay in communicating its. results.

2. W e do not propose to encumber a communication which, must necessarily 
extend to very considerable length with details of all the.returns and other papers 
from which the .results we have to state are derived. They can, o f course, at any 
time be supplied to you i f  it is found necessary to refer to them ; for which purpose 
a list of them is annexed in Schedule (A .) It  is, however, necessary to state, that 
they have in* most instances been derived from returns-extending over the last 
four years, 1832, 1833, 1834, 1835, The reason for selecting this period is, that 
considerable alterations were made in the practice o f the Court in 1830 and 1831, 
the effect of which was very much to reduce the emoluments of most o f the 
officers. The average of the last four years, thei'efore, is the most extended that 
could be taken to represent the present condition o f the offices. This observa-

14. ,  E  tioa
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tion does not extend to all the offices ; the, emoluments o f the Ecclesiastical 
Registrar, as ex-officio administrator, arise entirely from commission, and are 
therefoi’e independent of any alteration in the practice o f the Court. As the sums 
so received by this ofiicer are very large and very fluctuating, we thought it 
desirable in this case to take a more extended average, and we have accordingly 
taken the result of 11 years. The date at which the alterations made took com
plete effect in particular offices was different; and there has consequently been 
some difference in the course adopted with respect to them. A n y  details o f this 
kind can be fully explained, i f  necessary, hereafter. A t  present it is sufficient to 
advert to the existence o f these differences, and to state that they do. not in our 
opinion prevent us from having sufficient and satisfactory data whereoja to found 
our proposals.

3. It is, however, right to notice, that in a few instances the Averages returned 
are taken from a very short period, in some cases not exceeding two years. These, 
however, are generally offices’ of subordinate amount, as the Judges’ Clerks, the 
Sealer, the Interpreter, the Examiner o f the Insolvent Court, the Crier, the Pauper 
Counsel and the Pauper Attorney; many o f whom, also, are principally paid by 
salary, and therefore little affected by fluctuations on the amount o f business; and 
in other cases, from ,the frequent changes and departure of the officers in question, 
it has been impossible to obtain fuller information. The case o f the Receiver,* 
whose returns have only been given for two years, is the only one to which these 
observations will not strictly apply. It  will, however, be found in the result that the 
plan proposed will render it unnecessary to enter into any minute details respect
ing it.

4. W e consider, therefore, that the statements submitted are sufficient to act on 
with cqnfidence, though we have thought it right thus to bring to your notice any 
thing which may appear scanty in the information we have obtained.

5. The whole number of offices at present existing in the Court will be found 
by the list in-Schedule (A .) to be 40. This number includes the offices o f  the 
Insolvent Court, which we,think ought at once to be put on the same footing

' with the Supreme Court; and treats the offices o f Ecclesiastical and Admiralty 
Registrar, although generally united in the same person, as distinct. There ai-e 
not, however, so many officers. Mr. Smoult unites the offices o f Ecclesiastical and 
Admiralty Registrar already mentioned; Mr. Dickens holds those o f Equity Regis
trar, Alaster, Accountant-general and Keeper o f the Records ; Mr. Franks is 
Clerk of the Papers and Chief Clerk of the Insolvent C ourt; Mr. Holroyd is 
Prothonotary and Clerk of the Crown, and Mr. Macnaughten is Examiner in 
Equity and Receiver. There are also minor offices, held jointly, as Judges’ Inter
preter and Tipstaff, or Clerk and Tipstaff. The union o f so many offices in the 
person o f Mr. Djckens gives some additional facility in carrying a' large portion o f 
the alterations we have to propose into, immediate effect; and indeed it was with 
a view to this object that they were so concentrated as a temporary arrangement, 
but it does not in any other way bear either on the statement we have to make, or 
the proposals we have to submit.

6; It  will be found on reference to the Schedule (B.) that the present net 
annual receipts of all these offices, including an allowance made to the Judges for 
chobdars (but exclusive of any small amount of fees received hy the Pauper 
Counsel and Attorney, which, are hardly to be considered as official emoluments, 
and occasion no expense to the Government and no peculiar pressure,' on the 
suitor, and which we therefore omit from our account), amounts to no less a sum 
than 4,33,855. 10. 3. Sicca rupees, or 4,62,779. 5. 7. Company’,s rupees. W e  
take the net value, because this is what will have to be compared with the pro
posals we have to make for the future remuneration o f these offigers ; and the 
question how the-expenses of the different offices are to be borne, is quite distinct 
from that o f the rate of remuneration the principal officers are to receive.

, • 7. I t

* As this is the first time that the Receiver has been named, it is the best opportunity o f explaining the nature 
of his situation, wliichis rather peculiar. He is not strictly an officer o f the Court. W henever a Receiver 
is required in any cause, application is made for the appointment of one, and it is the business o f the Master 
to approve of a fit person. Where the parties have no particular individual to propose, the Master usually  
nominates the same person in ail cases, and the knowledge that this person is thus peculiarly habituated to 
the management of estates generally induces the parties themselves to select him, and to nominate him  by  
consent of every one concerned, without the trouble and expense even of a reference to the Master. H e  thus 
becomes almost uiiil'ormly the Receiver; and without being strictly an officer o f the Court, except in each par
ticular cause, his situation is in substance a permanent one, o f which the emoluments can be calculated and 
depended upon -as well as those of any other. W e  therefore include him in our proposed arrangement, and 
treat his receipt.-; .as a fund which can be'dcalt with like many others. ’
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7. I t  is, however, o f importance to advert to the gross receipts of each office with On Fees and Sala-
reference to the value of the currency in "which they are hereafter to be paid, and of the Officers 
Schedule (C.) accordingly gives these gross receipts, exclusive of all receipts for " “
commission, which "will, of course, be unaffected by any fluctuation of currency, the 
numerical amount Of receipts ôn which commission is to be charged varying 
in the inverse ratio o f the "Value of the coin. Schedule (D .) shows what amount 
o f the receipts of the different officers consists of salary, and shows, therefore, the 
whole* expense’ occasioned to the Government of these establishments, with the 
exception o f the proportion of -the receipts in the .different offices^which accrue 
ffom criminal or civil proceedings carried on by or against the Go-vemmeut, and 
which, though not exactly occasioned by the establishments, would be affected by. 
any reductions in the expense of proceedings in them.

8. These Schedules give, we believe, a full arid sufficient account of the present 
state o f the Court establishments. They do not include the Sheriff Or the Gaoler, 
whose duties are quite distinct from those of the other officers of the Court, nor thd 
Nazeer and Mehter, who are rather attached to the building than to the court# W e  
Snly mention thi,s because these officers and menials have been included in former 
returns.

9. We. intimated in our former letter that we thought it possible to reduce in 
any prospective arrangement the number of the officers o f the court; and it 
will be most convenient to point out now the permanent arrangement to which 
we think it desirable ultimately to come, before proceeding to propose* those changes 
which we think practicable. A t present their nature and expediency cannot fully

*be understood without a knowledge of the end to which they tend.
10. W e are o f opinion that one officer may well execute the duties of the follow

ing offices,— Master, Accountant-general, Examiner in Equity and Examiner of 
the Insolvent Court; one other, the offices of Ecclesiastical, Equity and Admiralty 
Registrar, and Sworn C lerk ; one other, those of Rrotholiotary, Clerk of thê
Crown, and Clerk bf the Papers ; and one other, those of Taxing Officer, Receiver,
Keeper o f the Records and Chief Clerk of the Insolvent Court; thus making 
altogether four principal officers of the court, and no more. This we recommend

_ as the best final arrangement of the offices.
1 1 . W e have already expressed an opinion, and have obtained your concurrence 

in it, that, as a general principle, payment of the officers of the court by salaries, is 
preferable to payment by fees. In proposing an arfangenaent founded on this 
principle, we dp not at all discuss Am question.? how courts of justice ought gene
rally to be supported, or whether there ought to be any difference in -this respeqt 
between courts o f general and courts o f limited jurisdiction. W e  find the esta
blishments o f the court at present mainly supported at the expense of the suitors, 
but supported in a manner which wd think inconvenient. The principle that they 
should be so supported, to whatever objections ikmay be exposed, we find in action; 
and without recognizing its validity in general, or discussing its application to the 
present case, we Only suggest a practical remedy to a practical grievaiice o f 
detail. W e should have thought it desirable^ if possible, to provide retiring pen
sions also for officers after a certaiU period o f service. We do not, hoU^ever, see 
any safe or certain principle o f ‘ calculation on which to found any such arrange
ment; no pension could reasohably be claimed, except by reason of official 
service; yet the Only way to render it a material consideration ^ith practitioners o f 
the coui’t o f long experience in accepting office, would be to connect it with pro
fessional standing. W e  do hot, therefore, propose any such arrangement, though 
we should think it very beneficial i f  it can be effected; but it must he borne in 
mind, in considering" the salaries proposed in this letter for the different officers* o f 
the court, that these are all they have to look to by the scheme suggested for the 
means of retirement, as well as for the current remuneration of labour, and are 
not, therefore, to he measured by the same scale as the emoluments o f the members 
of any service which leads at any length of time to a permanent retiring provision.

12. Bearing this distinction in mind, we propose the scale of emoluments 
detailed in the Schedule (E.) for the ultimate, remuneration o f the officers of-the 
court. Almost all the offices will require the complete devotion of the time o f 
the officer, and the principal oflSces^cannot be adequately filled except by persons 
o f considerable legal acquirement and ability; those especially of Master, and 
Equity, Ecclesiastical and Admiralty Hegistrar, to which the largest salaries are 
assigned, furnish full exercise for every light qualification. Under these circum
stances, we need only refer to the schedule for the scale o f the remuneration o f 
the principal officers, in the full conviction that it cannot be deemed excessive;

14: E 2 ' some
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On Fees and Sala- some explanation, indeed, remains to be given of the emolument assigned to the 
ri«ot the officers Ecclesiastieal and Equity Registrar, and to the Interpreters' o f the court, and the 

manner in which they are to arise, but this will be postponed with advantage till 
------------ some o f the minor arrangements are explained.

13. It will be observed that the whole amount of salaries, &c. contained in 
Schedule (E .) is 2,38,656 Company’s rupees, and the existing.net emoluments o f 
the different officers e f the court being 4562,770. 5. 7., when reduced to the same 
currency, the total prospective saving in these offices (assuming that the current 
expenditure for writers and other subordinate persons in each w ill remain at its' 
present rate, or nearly so,) is the difference between these sums, or 2,24,123. 5. 7. 
Company’s rupees, or very nearly 48^ per cent, of the whole amount. The appro
priation will be discussed hereafter ; a t present, It is hoped that the general result 
will be deemed satisfactory.

14. It is not, we think, necessary to discuss in detail the salaries assigned to 
each office; they are such, that, although reduced in almost every instance, we 
believe that we should be able to obtain .competent service for them ; amU 
we do not apprehend that they wall, in any case be considered*excessive. W e 
are hot aware that any require explanation, except the salaries assigmed to "the 
Judges’ Clerks and to the Judges’ Interpreters, each of which are in advance, and 
the latter very largely so, o f the former emoluments of those officers. The only 
others which are not ostensibly *and largely reduced are the Attorney for Paupers, 
the Aloulnahs and the Brahmins, in which cases there is a small numerical advance, 
but only enough to meet the change in the currency in which they are to be paid, 
and to make an even sum monthly, except, indeed, that two Brahmins are 
appointed instead of one, ibr a reason whiclr ■null be presently stated.

15. The Judges’ Clerks, we have giready said, receive a small increase o f the 
proposed arrangement. These emoluments have averaged a little more than 
600 Company’s rupees per mensem '.w e propose to give to each of them 700; 
our reason for doing so, besides the general standard of qualification desirable in 
their situation, is the vei'y precarious and very confidential nature of their office ; 
precarious, because ffieir tenure of it depends on the life and health o f tw'o persons, 
themselves and the Judges who employ them ; a double contingency, which applies 
to no other officer whom we propose to retain; and confidential, because from the 
n.ature of their employment they necessarily become the depositaries of almost all 
the official communications, ofhowever private a nature, in which the Judges may 
happen to be engaged.

16. The alteration proposed in the*case o f the Judges’ Interpreters is of more 
importance,; at present, however, the Judges’ Interpreters are.incomparably worse 
paid than any other officer^ connected with the court, so much so that it would 
be impossible, merely for. the Salaries assigned to them, to obtain sufficient service. 
Of.the three, only one gives hiS undivided time and attention to his office; the 
others liold other situations independent o f the court; this is undesirable, but 
unavoidable at the present rate of remuneration. The Interpreter, who is not 
emplpyed elsewhere, holds tine past of Tipstaff to the Chief Justice as well as o f 
Interpreter, and it is only by this addition that, the whole of his .services can be 
secured; we propose, however, prospectively, that the'office o f Tipstaff should bo 
abolished, Mr. Justice Grant having surrendered his opinion upon this matter to 
those of his colleagues, and that the number of the Judges’ Interpreters should be 
reduced to two'.generally attached to the Judges, instead of retaining the present 
system, which gives a separate Interpreter to each Judge. W e propose, also, that 
they should in rotation perform the functions of Interpreter, to the grand jury, and . 
call on causes in, the Insolvent Court (a duty now performed for a small remune
ration by one of them), without any additional reward ; and under these circum
stances, as they ought, when vacancies occur in the higher offices of Interpreters 
to the .court, very frequently to furnish the most eligible successors.; and as they 
ought to have no engagement inconsistent with their giving 1 heir whole time, 
when required, to the. court, we are of opinion that the proposed salaries o f 
300 .Rj. per mensem aremot pore than adequate ta the rewaixl o f the duties and 
qualifications required;

17. I t will be observed that a considerabie'immber of offices are completely 
omitted in Schedule (E.) ; the reasons for the omission in each case are very soon 
stated.

18- The, Interpreters of foreign European languages are very, seldom called 
upon J we propose, therefore, to abolish the offices,. leaving the parties jn.a, civil

mase
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case to pay auy extra Interpreter when his services are required, and making it On Fees and Sala* 
a contingent expense on the Crown side o f the court,* to he defirayed out of the of the OfReers 
fund arising from the fines levied in criminal cases j this is only an extension o f preme
the-practice already obtaining when interpretation is required in Arabic, Chinese . ______
or any other language with 'Which the regular Interpreters o f the court are not 
familiar. -

19. W e consider ihe Sealer an unnecessary officer. The abolition of this office 
was long' ago recommended by Chief Justice AnStruther, and we can see no 
reason M'hy its duties should not be annexed to the office of Prothonotary.

20. The abolition o f the office, of Counsel for Paupers 'Was recommended at the
same time as that o f Sealer, and we concur in the recommendation. The Attorney 
for Paupers has a laborious and responsible situation, and his most important 
duties lie in the investigation o f cases which in the result it is either unnecegsary 
or improper to bring before the court. In these cases the Counsel for Paupers is 
by the present practice seldom consulted, although he is so occasionally, and his 
duties are now practically almost confined to the few cases which actually come 
to trial., W e think .it quite unnecessary- to retain an officer with a considerable 
salary, nearly 7,000 per annum, for the performance of these occasional duties, 
provided adequate provision be otherwise made fOr their discharge when required; 
it would not be either safe or j.ust, when the small number o f . an Indian bar is 
considered, to leave it to individual activity or benevolence ; and,we would suggest, • 
though we do not feel that it is competent to us to propose this as any part Of 
our plan, that in all cases where the interests- of the Company or the Government 
are not, involved, either the Advocate-general or the Standing Counsel for the 
Company might reasonably be required to act as Advocate for Paupers, and that 
in the cases where their official duties or their private professional engagements 
were inconsistent with *thei,r So acting, the court .should name some barrister for 
the occasion. I f  it is not thought right to impose the burden o f the bulk of these 
cases on the Company’s law officers, the paynient o f a reasonable fee to counsel 
for an opinion occasionally taken by order Of a Judge, or. to jcounsel to be named 
by the court for the occasion, for the conduct of causes. Would cpst the Govern
ment much less than the present salary o f the Counsel for Paupers, and would t e  
met in some degree by the recovery of costs from the opposite party in successful 
cases. .

2 1 . W e  have already expressed our opinion, qualified in the manner we have 
. stated, that the offices of Tipstaff may be abolished. W e also think, as before
intimated, that tWo Judges’ Interpreters attached to the Judges generally, can 
render all the services now performed by the three attached severally to each, and 
those of Interpreter to the Grand Jury. . ‘

22. Among the expenses more immediately connected with the Judges indi.- 
vidually than with the court, is the allowance for chohdars. W e propose that 
this should he immediately reduced to 42 a month. Or 604' by the yeat, to • 
the Chief Justice, and to 28 Us. a month, or 386. hy the year, to each o f the 
Puisne Judges. Whatever may have been the expenditure o f Judges in former 
times on servants of this description, the Judges o f late haVe not exhausted the 
whole of the existing allowance on these est^lishments; and we think it more 
proper, therefore, that the allowances should be reduced to the scale above 
stated, which is the expense actually incurred. These sums aie computed-iir the 
schedules in Company’s rupees. Mr. Justice Grant, however, is of opinion that 
the payment ought to be made in Sicca rupees as heretofore, or to an equivalent 
amount in Company’s rupees, which would make the sums payable in eacli case 
45 Rs. a month, or 640 a year, to the Chief Justice, and 30 Rs. a month, or 360
a year, in the case o f each o f the Puisne Judges. The Chief Justice and Mr; Jus
tice Malkin have no objection to this alteration, thbugb they do not think it o f 
such importance* as to wish to alter schedules already prepared for the purpose 
o f introducing it. I f  it is'acceded to, the whole expense o f the court in all its 
future stages will.be increased by 84 Company’s rupees annually. Mr. Justice 
Grant also wishes that in his case the payment should bd made to his chohdars 
immediately, and not to himself, as an allowance for them. *'

23. The Moularies' and Pundits appear to us to have become useless' officers o f 
the court. A t its first institution, their ser̂ vicCs may have been material; hut 
there are now better guides to resort to on any questions e f Mahometan or Hindoa 
law. We, therefore, propose that these offices should be abolished; .hut the' 
abolition o f the office of Pundit will make it necessary to appoint a -second:

14. . . ' - ■ £ 3 Brahmin
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On Fees and Sala- Brahmin for the purpose of swearing witnesses. A t present, i f  the Brahmin is 
absent from illness, or other* cause, the Pundit supplies his place. When this 
provision fails, a second Brahmin w ill be required. .

24. The only explanation which remains to be given o f the proposed final 
arrangement, respects the offices of Ecclesiastical Registrar as ex-officio adminis
trator, and of the interpreters of the court. In  these cases we propose to depart 
frorh the general-principle ©f paying all officers by salaig  ̂exclusively, and to leave 
the Ecclesiastical Registrar in po.ssessioU o f his commission on estates adminis
tered by him, and the interpreters ip the receipt o f their fees. W e  consider, 
generally, that an officer receiving a competent salary is bound to give his whole 
time to the performance of his duties, and that there is no occasion, therefore, to 
increase his profits oii"account o f additional labour, when he is sufficiently re
warded for all that he can bestow, nor to diminish them on account o f occasional 
diminution of exertion when, his* time, his principal possession, does not become 
any more his own, though it may be less fully employed. This is the general 

. principle on which we have suggested salaries in preference to fees ; but it does 
not apply to the case o f the ex-officio administrator, for two reasonsi: he has the 
custody of very large sums of money, for which he is responsible, and finds 
security in a large amount, and aS these sums increase, his pecuniary responsibility 
increases also. No fixed Salary can be an uniform and equitable compensation 
for this varying riski. The same principle might seem to apply to the case of the 
Accountant-general and Receiver, who also receive money, and are remunerated 
by a commission upon it. They are,'however, bound by the rules of the court 
so to deal with the monies which come tO'their hands, as, in substance, to incur no 
risk I and we see no reason, therefore, for excepting them from the .general principle 
of payment by Salaries. The office o f Ecclesiastical Registrar necessarily requires 
him to use a much larger discretion and incur a real responsibility ; besides this, 
all other officers o f the court act only in matters brought to their notice, in which, 
therefore, they are nOt only bound to their duty fully, but are * necessarily and 
easily liable to Animadversion if  they neglect it. But the Ecclesiastical Registrar 
is very largely employed in looking out for occupation, in ascertaining what estates 
there are which require to be administered to, and this. he may neglect i f  he has 
not the stimulus of interest, without becoming in any way subject to the censure 
of the court, which has generally no means o f knowing, except from himself, what 
cases there are- which require his interposition. W e have a right to expect that 
we shall never appoint a corrupt officer; and, thenefore, we do not fear the incom
plete discharge o f the duties of any situation where the officer must either 
perform or wilfully and deliberately neglect them; but nothing can make it 
certain that we may not appoint an indolent one ; and, therefore, in this situation, 
where it depends on the officer himself whether he is or is not to have the oppor
tunity of exertion, vve think it desirable that his emoluments should continue to 

“ depend on his activity. We propose, therefore, that the. Ecclesiastical Registrar, 
as ex-officio administrator, should continue to receive his usual commission, and 
to defray the expenses of that office out of it. The average amount o f his 
receipts and expenditure would make the net animal value of^his office average, 
as nearly as we can compute it, the.stnn assigned it as a conjectural estimate in 

- Schedule (E ).* In consideration o f the large emoluments derived from this source, 
we propose that the officer perform the other duties o f Ecclesiastical Registrar 
and those of Admiralty Registrar, and $worn Clerk, without any additional salary; 
the expenses o f all those offices, except that of the ex-officio administrator, being 
borne in the way to be hereafter proposed as a general arrangement.

26. It  will be observed, therefore# that in imposing the payment o f the expenses 
o f the ex-officio administrator’s office upon that officer himself, we depax-t from 

" the principle suggested for general adoption. The profits o f that ofldce, however,
without

• This is the result on the average taken, as already mentioned, for a period of 11 years. We have since 
been furnished with a return for 20 years, the average of which is much lower (to  the extent o f about 
11,000 J?s. per annun\), and which Mr. Smojilt considers more fairly to represent the average value o f the 
office, especially as the period of 11 years includes one of very extraordinary emolument, (very  nearly two 
lacs o f rupees), which he considers not to be fairly included on an average extended only over 11 years. 
I f  this be so, the value assigned to his office would undoubtedly have to be diminished. W^e incline, how 
ever, to think that the period of 11 yeais is more likely to furnish an accurate estimate o f  t)ie present value 
than the larger one, as the business of the office, independently o f the accident of tljat very great year, has 
decidedly increased, and is, we think, likely rather to increase than to diminish.
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without-this or some equivalent reduction, would be larger than we think rea- On Fees and'Sala- 
sonable in a scheme intended to be permanent,. And besides this, the nature of the ries of the Officers 
office and the kind o f inquiries requisite to its full discharge render it particularly the Siipreme 
difficult to form any judgment as to its necessary or reasonable expenditure, and Courts, 
make it, therefore, expedient to leave the officer unfettered in that respect, except  ̂ ^
by the consideration o f his own interest. On both accounts we think it desirable 
that the payment o f those expenses should be cast upon him, and thus that their 
amount should -be left entirely to his discretion. Some of the same considerations 
apply to the Interpretfers o f the coui-t; for much o f their business consists of making 
translations out o f coitrt, the despatch of which may often be accelerated by the 
stimulus*of payment by fees.. There is, besides,*a stronger reason for allowing it 
to continue j with two officers engaged in the performance of exactly similar duties, 
it would often be inconvenient to. frame any strict rules for the distribution of 
labour between them. In some cases it Would be impossible, as they might-each 
be acquainted with some different languages, and might* therefore have certain 
translations devolve upon them as a matter of necessity. I t  seems, therefore, 
expedient to allo*w them still to receive their present fees, and thus to allow to a 
certain extent the officer "Vrho labours most and gives the most satisfaction to 
derive the most emoluments. Receiving these fees, we propose that they, like 

. the ex-officio administrator, shall continue to pay their own establishments o f 
writers, &c.

26. W e  propose, therefore, that ultimately the officers Of the court should be 
reduced to the number and receive the remuneration proposed in Sehedule (E .); 
the Ecclesiastical and Equity Registrar being paid in the manner above explained, 
the Interpretei-s of the court continuing to receive Rieir present fees, paid, however, 
in. Company’s rupees, and receiving salaries of 4,800 and 3,600 respectively, to 
make up the amount considered sufficient; and all the other officers receiving from 
the Government fixed salaries o f the amount proposed, all the officers paying 
over to the Government the whole amount o f their receipts o f all kinds, except 
tlie commission received by the Ecclesiastical Registrar as ex-officio administrator, 
the fees received by the interpreters of the court, and any fees which the Attorney 
for Paupers may recover from the opposite party in casOs where the pauper 
succeeds.

27. According to the present practice o f the court, the sums so to be ac
counted for by the different officers, are received thrice a year, after a periodical 
taxation of thel* bills. I t  is, however, under the consideration of the court, 
whether it would not be desirable to abandon this practice, and to require all fees 
o f office to be paid in ready moqey- in the first instance. I t  Will be found, on 
reference to the correspondence herewith transmitted, that this subject has-been 
noticed by the Board o f Control. The alteration would have its recommen
dations and its inconveniences, and we have to consider its’eXpediency t we should 
be glad to know, i f  the general scheme now presented for consideration should 
meet your approval* whether it would be most convenient to the Government to*

’ receive at periodical intervals, as under the present practice, the •whole amount o f  
the receipts o f the different offices, or to have from each officer, when he applies 
for his salary, a return o f his actual receipts during the preceding month. It  may 
be desirable to mention that the notion expressed in the letter of the BCard o f  
Control, that the attornies desire the change suggested, is entirely without found
ation. The Judges think it deserving o f consideration, on grounds of'general 
expediency, hut the attornies, we bplieve without a single exception, wish the 
present practice to continue.

28. Having now fully explained our proposals for the future, it remains to be 
considered to what extent the plan can be carried into immediate operation.. W e  
think it rigiit, and we are convinced that the Government would wish,, that in 
any plan proposed for adoption, the interests of the present holders of office should 
be treated with the utmost respect. W e  do not think, however, that this need 
prevent- the immediate adoption o f the general principle o f payment by salary 
instead o f fees; and we think it desirable, and even necessary, at once to introduce 
this as the only method of making practicable the reductions desirable in the 
expenditure incurred by the suitors in each office. The present holders of office 
can have no ground o f complaint, i f  they receive salaries equal to their average 
emoluments, and reductions may at once be introduced where thfey appear most 
desirable, if,«with the exce})tions already noticed, the whole receipts of the dif
ferent offices are thrown into a general fund, and the whole emoluments o f the_

14. ’ E 4 different
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different officers derived from a source independent o f their specific official re
ceipts ; M’hile, on the other hand, very desirable alterations might be postponed on 
any other scheme, from the necessity of leaving a* sufficient provision for the 
officer in -whose department they could principally apply.

29. W e propose, therefore, generally, to assign to the existing officers salaries 
equivalent to the average Value o f ffieir respective ofiices. ' To this, however, 
there are t-wo exceptions. The cases of Mr. Dichens and o f Mr. Smoult are 
peculiar. -Roth accepted their present offices with the full knowledge that altera
tions and reductions would probably be necessary in them, and that they were to 
be made without reference to their inctimbency. Neither, therefore, is entitled 
to receive the fiill average of his I’ecent emoluments. On the other hand, 
Mr. Smoult has long been an officer o f the court, and has given up situations o f 
considerable emolument, in which he would have been entitled to all the indul
gence shown to any existing holders, for that which he iiow holds, and Mr. Dickens, 
at the time when he quitted the bar,^gave up professional prospects which he proba
bly would not have been Willing to abandon for the largest emoluments proposed 
in the ultimate arrangement. He is also an officer -wffiose services at present are 
of very great importance to the court, and would now have such a likelihood o f 
eminent success at the bar,, were he to return to it, that it is hardly probable he 
would remain an officer o f the court, except on a remuneration higher than any

, o f -those prospectively proposed. On the whole, therefore, we think that each of 
these gentlemen ought to receive a larger remuneration than those assigned for the 
future to anj officer, and that they ought not to I’eceive less than 60,000 Com
pany’s rupees each in concurring in which recommendation, IVIr. Justice Grant is 
also influended by a d^ubt whether the emoluments o f these two offices proposed 
in Schedule (E.) may not be found, upon occasion of' future appointments, nardly 
adequate to secure the services in this country of such officers as their importance 
requires. W e propose, therefore, to assign this sum as hlr. Dickens’s salary, and 
to assign to Mr. Smoult a salary o f 12,000 Company’s rupees, in addition to his 
receipts of commission, which, on his defraying the expenses already proposed to 
be borne by the- ex*-officio administrator, will make the average emolument o f hi» 
office atriount to the same sum.

30. Under these circumstances, we propose that the present establishment of 
the court should be arranged and paid accQrding to the Schedule (F .) The 
total amount is 3,58,766 Company’s rupees, making an immediate saving of 
i;04,023. 5, 7.

31. In this list, the office held by Mr. Marnell would cease absolutely when he 
censed to hold it> as would also that o f Mr. Seret, o f Mr. Ryan, o f the one Tipstaff 
retained, of the Moularies, and o f the Pundits. When, however, the last Pundit 
vacated bis office, it Would be necessary, as before observed, to ap])oint a second 
Brahmin, and not till then. There are no • temporary or varying ari-angeinents 
to be made with respect to any of these offices ; the final plan would come into 
operation as soon as the existing holders vacate them, and it would take effect 
immediately With respect to the Attorney for Paupers, the Judges’Clerks, the Inter
preter to the Chief Justice, the Clerk to the Grand Jury, the Moulnahs, and the

. one Brahmin at present retained.
32. In these proposals, nothing, we believe,* requires’ explanation except the 

retention of one Tipstaff, and the distinction made between the Interpreter to the 
Chief Justice and those of the Puisne Judges.

33. The Chief Justice’s Tipstaff ishis Interpreter also; Mr. Justice Malkins is his 
clerk. As each o f these officers, in the plan proposed, w ill receive an addition to 
the present emoluments of his office, we think it reasonable that they should give 
up the situation of Tipstaff. I f  the proposal for increasing the amount o f their 
permanent offices should he rejected, they would o f course stand in the same 
situation as any other holders o f existing offices, and the reduction o f the 
offices should be postponed.

34. The Chief Justice’s Interpreter has no other employment. G iving bis whole
time to the court, we think he should at once receive the full proposed remunera
tion. ,

35. The other Interpreters have other duties ; they, therefore, are not entitled to 
the same salary, but they are, as we have already stated, underpaid at present; 
and we therefore propose that the salary intended to be hereafter given to one 
Interpreter should be divided between them;, the whole, on the occurrence o f a

vacancy.
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vacancy, to be paid to the remaining Interpreter, who is then to give up any 9 " 
situation incottipatible with the full discharge o f his duties. ofThê Sû remê '̂ *

36* Among the minor officers, there remain the Interpreters of the Court Courts. 
and the Crier. The salaries assigned to the present Interpreters of the Court - 
are fijced a little above the mere equivalent, in Company’s rupees, of their present 
salaries. W e propose, as will appear in the latter part of this letter, that all fees 
should henceforward be paid in Company’s rupees, and as these officers will re
tain their fees, the small increase of salary (which does not ■ exceed 600 rupees 
between the two Interpreters) is necessary to secure them against loss. One 
other provision is necessary at pre^nt; Mr. Blaguire, wlio has Other employment, 
makes very few translations, and ‘ the value o f Mr. Smith’s office is raised to an 
amount exceeding that o f  Mr. Blaguire’s, notwithstanding the inferiority of his 
salary, by the translation devolving almost entirely on him. Should Mr. Blaguire 
vacate his office while Mr. Smith continues an Interpreter of the court, any new 
Interpreter appointed would be entitled to and probably require his fair share of 
the translations; and as Mr. Smith, who is a very old and deserving servant of 
the court, would thus be a loser, we think it desirable that he should, in that 
case, succeed to Mr. Blaguire’s salary; subject to this contingent provision in his 
favour, the remuneration of the Interpreters and of the Crier would be reduced to 
its ultimate standard on the occurrence o f vacancies. '

37. The arrangements contemplated with reference to the higher offices of the 
court are necessarily more complicated. Before proceeding to explaffi them, it 
may be desirable to point out that the present net emoluments of the officers 
being derived merely from average receipts, there is no such exact certainty of 
their amount as to enable us to say precisely what salary would be equivalent to 
it. W e  have, therefore, in all cases, except that of the Interpreters already 
explained, taken even sums, in no case exceeding or f i l in g  short of the average 
emoluments, when reckoned in the new currency, by more than a few hundred 
rupees. There iS only oiie instance in which the difference exceeds BOO rupees in 
the year, and generally it is not fifty.

38. It would, we think, be very desirable that some means should be devised 
for accelerating the vacancy of the unnecessary officers, by holding out some in
ducement to their holders to retire. W e do not, however, include any such 
proposal in the scheme we subm^ The details of it would require much consi
deration, especially as to the extent to which the acceptance o f any proposed 
commutation should be made compulsory ; and any arrangement of the kind can 
probably be better made, if made at all, after the new arrangements of the court 
have, in other respects, been completed, and the condition of the parties to whom 
the compensation would have to be made fiilly ascertained. The receivers of the 
largest salaries are not in any case likely, it is understood, to remain very long in 
this country.

39. The offices above referred to are- those held by Mr. O’Hanlon, Mr. Macr 
naghten, Mr. Franks and Mr, O’Dowda, and are all, according to the projected 
plan, to be hereafter annexed to other oflSces; those at present to be divided 
among Mr, Dickens, Mr. Smoult, Mr. Holroyd and Mr, Vaughan. It will be 
observed that Mr. Holroyd and Mr. Vaughan, according to the proposals of 
Schedule (F.), are to receive for the present salaries o f ^4,000 Company’s rupees 
each. These are less than the salaries to be annexed to their offices hereafter, 
but we think them sufficient, with the expectation of the prospective increase 
presently to be explained, for the remuneration o f their present duties; and Mr.
Holroyd, who now holds offices of which the present amount exceeds the sum 
thus assigned to him, was only very recently appmeted Pwthonotary, under 
circumstances which prevent his incumbency from furnishing any objection to the 
immediate introduction o f the changes thought desirable in his offices, Whether 
they, therefore, remain in their hands, or whether new officers are appointed to 
them, we propose these as the salaries attached to those offices, the salary of the 
Prothonotary and Clerk of the Crown being increased to its full amount o f
36,000 7L-. when the office of the Clerk o f the Paupers is annexed to it, on being 
vacated by its present holder; but the duties o f the Sealer being to b© performed 
by the Prothonotary, whenever a vacancy occurs, without any additional renju- 
neration, and the salary o f the Taxing Officer and Record Keeper being increased 
by 6,000 lis. on the annexation to it o f each of the offices o f Receiver and 
Chief Clerk of the Insolvent Court. These sums bear no very accurate relation 
to the present value o f the different offices to be thus successively absorbed; but

14. F  they
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they correspond pretty nearly to their emoluments as they would be affected by 
the alterations we shall have to propose in the fees payable in each office; and 
even where there is any considerable difference, it is o f no importance, in a 
general system like that proposed, though it would be a serious objection in a 
scheme which regulated different offices independently.

40. The following offices remain to be gradually absorbed in the offices now 
proposed to be held by Mr. Dickens and Mr. Smeult,— the Sworn Clerk, the Exa- 
aminer in Equity, and the Examiner in the Insolvent Debtors’ Court; on the 
general principle adopted vrith respect to the offices to be annexed to those of 
Prothonotary and Taxing Officer, we should assign to the officers who would 
respectively have to execute these Offices, as they fall in, an increase of 12,000 Rs. 
on the annexation of each of the offices of Sworn Clerk and Examiner in Equity, 
and of 6,000 on that o f Examiner in the Insolvent Debtors’ Court. I t  is 
necessary to mention these sunots with a view to contingent arrangements; but it 
would be unreasonable to give these large additions to Mr. Dickens or Mr. 
Smoult, to whom We have already, on personal considerations, assigned the large 
emoluments of 66,000 rupees each.

41. There is, however, a circumstance to be mentioned, which would render it, 
in Our judgment, expedient, in tlje occurrence, of one contingency, to assign some 
additional emolument to one of these officers. W e  propose, as will be observed 
on reference to the Schedule (F.), to appoint Mr. Dickens for the present Equity 
Registrar and Master and Accountant-general. The two first o f these are offices 
which we do not think it desirable permanently to unite; there are inconveniences 
which might possibly arise from their union; but these are contingent, and, at any 
particular period, improbable, and we think it, therefore, more desirable for the 
present to retain Mr. Dickens’s scfviees in these offices, with both o f which he is 
thoroughly familiar, than to avoid the risk o f incurring occasional inconvenience, 
for which, even if  it should arise, a remedy might be found by making any 
necessary alterations at the time.

42. Mr. Smoult, on the other hand, although a very valuable officer o f the
court in the situation which he occupies, and eminently entitled to consideration 
in the proposed arrangements on account of his long services and the other cir
cumstances to which we have already referred, in suggesting bis proposed 
emoluments for the future,’ has never been much connected with the Equity side 
o f the Court, and would not thereffire be a desll’aMe person te burden with the 
performance of services arising there. And such are the duties o f all the offices 
proposed to be annexed to the principal situations now under discussion. W e  do 
not, therefore, think it desirable to annex any of them to the office which he liolds; 
the duties of the Sworn Clerk will belong properly to the office o f Equity Regis
trar, and those of Examiner in Equity and o f Examiner in the Insolvent Court, 
which is o f an analogous nature to tho Mastership in Equity, should properly be 
annexed to that office. * .

43. Both these offices would at present be held .by Mr. Dickens, and it may 
make the arrangement to he proposed most intelligible to treat them separately, 
as they wopld have to be treated in the event of his vacating them before any 
of the offices in question, become vacant. In that case, We should propose to 
appoint two officers to fill the situations now occupied by him, dividing his pro
posed salary between them, the.nne to be Master and Accountant-general, with a 
salaiy of36,000 Company’s rupees, to be increased by 6,000 on the falling in o f the 
office of Examiner of the Insolvent Debtors’ Court, and by 12,000 on the falling 
in of that of Examiner in Equity; the other to be- Equity Registrar, with a salary 
of 30,000, to be raised to 42,000 on the annexation o f the office o f  Sworn (derk, 
and to become Ecclesiastical Registrar on the proposed scheme o f remuneration 
of the conjoint offices on Mr. Smoult’s vacating that situation* I f  Mr. Smoult 
quitted his office before any vacancy occurred in that Of Sworn Clerk, the Equity 
Registrar would at once enter upon the duties and receive the remuneration o f the 
Ecclesiastical Registrar, and in that case would execute the office o f Sworn Clerk 
also on its becoming vacant, without any addition to his emoluments.

44. These being the arrangeni6nts tve should propose if  M r. Dickens's offices 
were divided between two holders, the simplest plan would be that they should 
take place also while the offices were united in bis hands. This, however, we do 
not propose. W e  think it, indeed, expedient, ;hs the most direct course towards 
the proposed ultimate arrangement, which it is. very desirable to arrive at as soon 
as possible, that all these offices as they become vacant should coalesce in Mr.

' Dickens’s
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Dickens’s hands, and we have that confidence in his energy and ability which on Fees and"sala- 
makes us satisfied that he would be able for a time, to perform their various duties, ries of the Officers 
But we do not propose to assign to him their full remuneration, according to the of fhe Supienje 
above scheme; we think it would niake bis emoluments larger than it would be 
reasonable to assign as the reward even o f the unusual exertion imposed. W e ~
should recommend, therefore, in that case, that he should execute the duties of 
Sworn Clerk and Examiner of the Insolvent Court, which would not very heavily 
increase his, persenal labour, though they Would introduce a considerable addition 
o f merely ministerial business into his office, without receiving any additional 
emolument, but that on the annexation of the office of Examiner in Equity, which 
would very largely add to his individual engagements, he should receive the addi
tional 12,000 proposed to accrue to the Master on the annexation o f that office.
This recommendation, however, is supported by the opinion only of the Chief 
Justice and Mr. Justice Malkin, though, being the proposal of the nrajority of the 
court, it forms a part of the scheme submitted for adoption, and Other arrange
ments would become necessary if  it were not acceded to. Mr. Justice Grant does 
not think it necessary tu say mom in reference to a contingency which may never 
happen, than that he doubts extremely whether the duties p r o p e l  to be laid 
upon Mr. Dickens, i f  it should happen, are not more than he would be able ade
quately to discharge, and that he considers the salary proposed in this case greater 
than any officer of the court ought to receire.

45. These arrangements, it is to he observed, are temporary only. I f  Mr.
Dickens should continue an officer after Mr. Smoult ceases to be so, the offices 
we propose to assign to him ai’e those o f Ecclesiastical, Admiralty and Equity Regis
trar and Sworn Clerk, and it would be a part of the proposed arrangement that h© 
should then resign the Mastership and the office connected with it. He would 
then hold only offices which it is intended permanently to unite, and would receive 
only the commission on the plan proposed, with the addition already reconunejided 
in the case o f Mr. Smoult, Of the fixed salary of 12,000 to make the average 
value equal to the Salary we think he ought at onee to receive.

46. In this case a new Master would have to be appointed with the salaries already 
mentioned as attached to the several offices he would hold at the time, u C., 86,000 
i f  only Master and Accountant-general, with the additions o f 6,000 i f  Examixjser 
in the Insolvent Court, and o f 12,000 if  Examiner in Equity,

47. In proposing that Mr. Dickens, on Mr. Smoult’s vacating his present , 
office, should he Ecclesiastical and Equity Register, we do not treat thW as a 
necessary part- o f the plan. But in the present condition of the Court we think 
those the offices in which it would he most expedient to retain his services.
I f  at the time it should seem more useful to retain him as Master with the an
nexed offices, he might remains© at the proposed salary o f *66,000, the additional
12,000 assigned as a remuneration for extra labour on the accruing of the office 
o f Examiner in Equity ceasing, of course, on hjs being relieved from the duties 
o f Registrar. The essential part of the plan is only that on Mr. Smoult’s retire-s- 
ment the different offices should be placed on their ultimate footing, With only 
the exception o f the higher emolument assigned to Mr. Dickens personally, i f  
then in office, and the variations necessarily incidental t® the continuance in the 
hands o f their present holders of any offices W'hich are not permanently to be retained.

48. It may, perhaps, appear that in assigning to Mr. Dickens the addition 
o f 12,000 Its. while he holds the situation o f Examiner in Equity, in 
addition to those which he will at once discharge, tve depart from the prin
ciple already stated, that on assigning to an officer a competent salary we 
have a right to require the whole of his time. The circumstances, however, 
are peculiar. W e  believe, with the exception of Mr, Justice Grant, as above 
stated, that Mr. Dickens individually will be able to perform all the duties 
assigned to him; but it is only for the high opinion we entertain of him, in which- 
opinion ME Justice Grant entirely concurs, though he differs as to the amount of 
services to be imposed upon him which it warrants, that we venture to assign to 
him an amount of labour which we should not generally feel warranted in requir
ing from any one individual. W e  think it very desirable, for the pm'pose o f sim
plifying the progress to the ultimate arrangement, that he ^opid undertake these 
duties; but we should not- think ourselves warranted in requiring from him the 
unusual exertion we propose to him, without departing also in some degree from 
the usual scale of reward. W e all agree in thinking Mm, in the present circum
stances, not overpaid for his services as Master and Equity Registrar at present,
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or in either of the collective offices which he may finally assume, by the proposed 
emoluments of 66,000 Rs., and we should not therefore be willing to propose to 
him to perform more laborious services without some additional equivalent for 
the period during which he renders them.

49. Another objection may be raised, that if it be reasonable that Mr. Dickens 
should perform the duties of Sworn Clerk and Examiner of the Insolvent Court 
as these situations become vacant, without additional remuneration, on the ground 
that they will give him little additional trouble, it cannot be necessary to assign 
any advance of salary to other holders of the offices of Master and Equity Regis
trar in the manner proposed on the occurrence of the same contingencies. The 
answer is this, that Mr. Dickens is in our judgment sufficiently paid without the 
addition in these cases, but that the emoluments o f the separate offices, 36,000 
and 30,000, would be a scanty remuneration for their duties, and are only fixed so 
low from the necessity o f economy, till the superfluous' offices are absorbed, and 
from the belief that the prospect of advance, as the opportunity occurred, would 
induce persons perfectly qualified to accept the offices on a scale of imme
diate remuneration which would not otherwise be sufficient to command their 
services.

50. These are the arrangements, immediate, contingent and ultimate, which we 
propose for adoption. I t  only remains on this part of the subject to suggest .that 
the 1st of June next be fixed as the day on which the new system, if approved, 
should come into operation. If, however, this proposal does not leave sufficient 
time for considering the expediency of the proposed arrangements, there is no 
•reason why a later day should not be substituted, though the earliest time con
sistent with due deliberation would be desirable, as no reductions in the fees paid 
by the suitors of the court can be introduced until the question is determined.

51. Before proceeding, however, to the discussion of the most beneficial mode 
of applying the savings proposed to be effected in the offices o f the court, it is 
necessary to mention the most desirable manner, in our judgment, of providing 
for the expenses of them. A ll the above calculations and proposals are made, it 
will be observed, on net average emoluments, the holders of the different offices 
at present defraying the expenditure of them, for subordinate clerks, writers, 
stationery, &c., out of their gross receipts. O f course the net average is the*real 
value to the holder, and, consequently, furnishes the materials for estimating the 
amount of salary which ought to be assigned to him. It is obviously necessary, 
also, that the Government, on taking to themselves all the fees received in these 
offices, the fund from which these expenses have been hitherto paid, should take 
also the burden of their payment. The only question is,, in what manner this is 
most conveniently regulated, and we think it will be the best course that the 
officers should still select and pay their own subordinates, drawing monthly on 
the Government for the actual amount of their outlay in this manner. I f  the 
Government were to undertake to_̂ furnish these establishments, they would not, 
probably, have so good an opportunity as the officers of securing their efficiency, and 
the officers could have less power of controlling the conduct of persons assigned to 
him than of those whom he himself selects. If, on the contrary, he received a 
fixed sum wherewith to provide for the contingencies of his office, Ixe might at one 
time be making an unnecessary profit, at another, incurring an unreasonable loss, 
and he would have a direct interest, to a certain extent, in getting inefficient 
assistance if he could procure it cheap. On the plan proposed, the Government 
would have the opportunity of checking superfluous or questioning doubtful 
expenditure, and the officer would retain the power which he, on many accounts, 
ought tp have of completely, in-the first instance, regnilating his own office.

52. The amount of expenditure in each, as it has lately existed, w ill very nearly
appear by comparing the Schedule (B.) of net averages with the Schedule (C.) o f 
gross averages. The only additions required to it are those of 4,632 Rs.,* the 
average expenditure on the Ecclesiastical Registrar’s Office ; o f 1,05*0 in that o f 
Admiralty Registrar; of 2,210 in that of Accountant-general; and o f 1,794 in 
that of Receiver; the emoluments of the two former being mixed up with those 
of ex-officio administrator, and the table of gross averages excluding, for a reason 
already given, all emoluments founded on commission. These returns will give 
_______________________________________ _̂_______ . ________________ ___________ the

• This is an average of the expenditure of six years ; a larger sum (9,175 rupees) appeal's on the face o f  
the Eoelesiastieal Registrar’s Returns; but the difference consists of fees to counsel, &c., -which are paid out 
of the estates to which he aJmin'isters, and which, therefore, though they swell the apparent amount both o f  
the f  eceipta and disbursement of the ofSco, do not really form any part of its expenditure.
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tlie nleans of seeing whether the expenses of the office, when no longer borne by On F«?«'s and Sala- 
the holder, show any suspicious tendency to increase ; they ought, unless the busi- ries of the Officers 
ness o f the cCurt increases, rather to diminish on the consolidation of different of the Supreme 
offices. The general result is exhibited in Schedule (G.) W e  have made no par- 
ticular inquiry into the details of this expenditure, but We believe it to be well ' '' 
bestowed, because we hear no complaints o f the execution of the business of the 
offices, and reasonable in amount, because the officers, who pay their subordinates 
themselves, are interested in keeping it low.

&d. It remains for ng to explain in what manner we propose to apply the 
very large savings of 1,04,028. 5. 7. Company’s rupees per annum immediately, 
and o f 2,24,123. 5. 7. ultimately, which we expect from the proposed arrange
ments. O f course the relief of the suitor is the first and principal object, subject 
always to the condition that the Government is not to incm* the risk of additional 
expense. There is incidentally a strong probability that in being secured against 
this risk they will, in feet, gain some advantage.

54. The first Saving to be effected wifi, o f course, consist in the introduction of
the new cuiTency inito, all official payments. This will not apply to the sums 
received on account of commission for the reason already stated, and it will not 
apply to the Salaries now received by the different officers, for Which an entirely 
new scale o f remuneration is to be substituted. I t  will, therefore, apply to tbe 
difference between the amduut of Schedule (C.), the gross amount o f the different 
offices, exclusive of commission, and o f Schedule {D .), the present salaries which 
are to cease. This difference, dr the sum of SiCca rupees 8,27,484. 1., is the
whole amount of fees now paid to the different officers, and this sum wifi be 
reduced 21,832. 5. 5. Company’s rupees in amount, by bavingall fees paid in tfie 
new coinage. This alteration we propose to introduce at once in every office. It 
is obviously necessary for general convenience, and it affects all classes of suitors 
in the same degree.

55. Another source o f universal reduction will be found in eqnaliiSing and 
re d u cin g the rate paid ill the different offices for all writings paid for by the folio.
These payments constitute a very large source of emolument, and are at present 
unequal in the different offices, both as to the amount paid per folio, and as to the 
lengtli of the folio itself. These are discrepancies generally indefensible, and it 
will be found, on reference to the correspondence with the Board o f Control, 
transmitted with this letter, that they have attracted the notice of that Board.
W e  propose to place all these payments on on« refiuced rate n f five annas ,|)er 
folio of 90 words, fn many cases, thfe would fell below the remuneration 
received in England for corresponding services, and, in some instances, where tlie 
labour, although paid by the folio, is really of that previous consideration and care, 
it is Very inadequate i f  considered as pay for the particular duty. As it is not, 
however, necessary, in the proposed system of remuneration from a general fund, 
to look minutely to  .the precise proportion o f pay and labour in each particular 
instance, we have thought it best te adopt one general tule, and to say that all 
payments, of whatever nature, which are charged by the folio, should be charged at 
the rate above mentioned of five annas per folio of ̂ 0 words.

50. Besides this, we propose that, in the office of Examiner in Equity, the 
practice of engrossing, and the charge for it, should he altogether discontinued.
In many cases it is necessary to retain i t ; wliere the first copy c a n  only be a 
hurried draft, a feir engrossment is indispensable, but this principle does not 
apply to the Examiner in Equity, who takes dep^itieUs at his leisure, and may 
make his original draft sufficient for all purposes.

57. By rules recently introduced into the practice of the Court of Chancery itt 
England, the former practice of setting out in decrees all the proceedings which had 
taken place in the cause, has been abandoned, and they are now merely referred 
to. This produces a very large saving" in the expenditure o f an Equity Suit, and 
we are very desirous to introduce it here. The present system is grossly oppres
sive, and produces no benefit whatever. The precise amount of saving thus intro
duced is complicated with those introduced by the other changes proposed; but at 
a loose estimate, it will not be less than 10,000 iis. per annum in tho Equity 
Registrar’s office, and it is very material to observe that the benefit o f this change 
is not limited to the reduction effected in the charge of the officers of the court.
A ll briefs, copies of proceedings, &c. prepared by the Atterafes o f the court, will 
be reduced in the same proportion, as far as they consist of transcripts of these

14. ' p 3 proceedings,
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proceedings, and the whole benefit to the suitor will therefore veiy much exceed 
the mere saving in the fees paid to the oflicers o f the Government.

58. The whole amhUnt o f reductions thus proposed is 76,527. 0. 6. Company's 
rupees. The saving* indeed, is really in Sicca rupees, hut these' fees having been 
included in the general amount on which the saving, by the change of currency, 
is computed, they must hereonly be reckoned as paid i »  Company’s rupees, to avoid 
taking that reduction into account twice over. It is impossible completely to 
separate it into its different heads, and the result is, probably, less correct than 
most of those to which we have referred you. The labour o f ascertaining the 
precise manner in which the proposed alterations would affect each office is great, 
and all the details o f the <dwges o f each mast be examined, and the expense 
computed on any principle suggested. W e  have, therefore, been content, in a 
matter necessarily somewhat uncertain and conjectural, to take the results o f 
shorter periods than we have generally thought desirable. It  will be found, how
ever, that in many Cases where we have been satisfied with the results of a single 
year, there is little ffuetuatien in the receipts o f office, or the manner in which 
these changes would affect it. In other cases, where there seems to be more o f 
difficulty, iVe have obtained, as will be seen on reference to the Schedule (H ), 
fuller information.

58. There is <me oSmr chm^e which w e propose immediately to introduce. 
The comnlission o f per cent, allowed to the Accountant-general is found to 
press very heavily on payments of principal. On payments of current interest it 
cannot fidrly he treated as a grievance, and we do not propose to alter it with 
respect to these, nor to introduce any change as to the commission taken by the 
receiver v^ieh is sums o f an analogous nature. But we think it desirable that
the commission on payments o f principal should be reduced to 1 per cent., and this 
would effect a further saving on the average of the last three years of 8,146. 11. 10. 
Sicca, or 8,689, 13.8. Company’s rupees; for the commission having been excluded 
from the account o f  on which the reduction by change of currency was com
puted, the ©fieet o f that change has to be indnded here.

60. The whole amount o f savings thus proposed to be introduced would be
1.07.049. 3. 7. Company’s rupees; a sum falling far short of the ultimate reduc
tion in the expense o f the different offices, but exceeding that which we think it 
safe to introduce st <meo. W e  do not, therefore, prop<^ that the whole o f these 
alterations should take immediate effect. T o  do so would, in the opinion of the 
Chief Justice and Mr, Justice Malkin, be inconsistent with the principle that the 
Govemment is, at all events, to be secured against loss by the i>roposed changes, 
for they will not receive the security they require against loss unless they have the 
protel^ity of some gain. Mr* Justice Grant, however, dissenting from the pro
position that the Government ought to have any proWbility o f gain, but such 
security only as may arise from the just calculation of averages which may render 
it probable that the loss will be nothing, and certain that it will he immaterial, 
and consenting to recommend no greater immediMe reduction o f expense to 
the suitors, on the under^ndii^ that further reduerions shall be made to bring 
the receipts strictly within this principle as sOon as experience shall show that they 
can be afforded:

61. W e propose, therefore, that the reductions and alterations contemplated 
should take place immediately in. the offices which are to be p lac^  at once on 
their ultimate establishment, or directly in* progress towards it, but postponed 
(except that by the payment in Company’s rupees) iu all the offices which the 
present holders retain, without any j)i-ovision for their ultimately succeeding to 
Others W e recommend this not merely because it is the simplest aarangement, 
but because it so happens that it embraces the immediate reduction o f those 
charges which press the most heavily upon the suitors.

62. According to these proposals, the, reductions will at once be introduced iu 
every office except those of Sworn Clerk, Clerk of the Papers, Examiner in Equity, 
Chief C l e r k  of the Insolvent Debtors’ Court, and Examiners o f  the Insolvent 
Debtors’ Court. The amount of the savings in these ©ffiees is estimated at 
26,158. 7. Company’s rupees, which, deducted from the total saving o f
1.07.049. 3. 7. leaves 80,890. 12. 7. as the immediate amount o f saving to the 
suitors of the court.

63. The general result, as far as the Government is concerned, is exhibited in 
I^Schedule (L), from which it appears that the probable immediate saving to the

Government would be 18,332, 8, 4. Company’s rupees,* the difference between 
/ the
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the amount o f salaries they now pay and the excess of the salaries they would have 
to pay on the proposed arrangement over the average amount of the fees and com
mission which would be catried to their account. W e imagine that this proba
bility of advantage is sufficient to furnish to the Government the indemnity they 
require against risk arising from the' responsibility cast upon them by the scheme 
proposed. It is also fit to observe that the saving accruing on the dropping in of 
the different offices at present unreduced, will,before long furnish an additional fund 
amply sufficient for Security against any possible misconception or miscalculation.

64. It is necessary to explain, to remove any apparent inconsistency between the 
different Schedules, that in the Schedule (I.) the commission o f the Ecclesiastical 
Registrar as ex-officio administrator, and the fees received by the Interpreters for 
translations, are omitted in the column o f fees and commission,, as they do not 
form any part of Idle fund to be accounted for to the Company. And the ex
penses of those offices are of course omitted in the column o f expenses, as the 
Government is not to bear them. The Schedule, therefore, does not furnish a 
complete view o f the emoluments of the offices or the condition of the court, nor 
o f the reductions effected, because the reduction by ffie introduction o f payment in 
the Company’s rupee is made in the column o f fees, instead o f being included in 
tlie column of reductions. W ffh these exceptions, it exhibits the condition of the 
court fully as it would stand immediately on the introduction o f the scheme pro
posed, and Schedule (K .) is a similar representative of its condition, as it would 
exist in the foil execution o f all the changes now suggested, leaving an absolute 
surplus to the Government of 82,44ff. fi. 1 1 . besides the extinction of the 
present salaries, and leaving, therefore, the sUmof 1,12,266. 1. 4. applicable to 
the introduction o f further rednctious and to the isdmanity o f the ^vernm eat 
against risk.

65. We forther propose that the reductions above provided for should be intro
duced into each of the offices in which they do not take immediate effect, so soon 
as such office is vacated by its present holder, Iffie reduction o f expenses occa
sioned by the projected annexation o f each office to some other, will enable these 
reductions to be then effected without the risk (ff increase o f charge to the Go
vernment in any ease, and with the certainty o f a considerable diminution in the 
majority of instaimes. , ,

06. There are many other alterations and reductions o f charge which we hope 
hereafter, when the falling in of different offices renders them practicable in point 
o f expense, to suggest to the Government, and to obtain their concurrence in in
troducing. A t present, however, those which we prophse, and which we think the 
most pressing, exhaust our means of reduction, hnd we prefer, th er^re, to post
pone any forffier alterations till we more folly knew by experience the practieid 
result o f those now suggested, and the working o f some of the altmations intro
duced. It  is, however, material to observe that the changes now proposed, 
although no ethers directly affect the emoluments of the different offices, are not 
all which we propose to introduce at once. The whole practice o f  the court is 
under revision, and we hope to introduce a variety o f modifications whjch will 
much tend to lessen the expense of a suit. Incidentally, i f  they shorten any pro
ceedings, they may produce some effect on the receipts o f  the diffment ofilees, hut 
they are likely to operate With much mme force on the emoluments o f Attornies 
and Counsel, and on the expenses incuried by the production o f witnesses and 
documents, than upon the business of the officers of the court. Although, there
fore, we think it desirable, on this among other accounts, not to draw the line too 
closely,, lest the indemnity o f the Government against additional expense should 
prove insufficient, we believe it to be probable that the inmease o f  business arising 
from a large diminution o f  the charges of a suit will mote than c<mipen^te any 
occasional diminution o f receipts masing from these alt^atioBs.

67. It is possible that doubts may arise whetter it is within the power o f the 
court to effect some o f the changes in practice which it i  ̂ desirable to introduce. 
The practice of the courts in England has recently undergone much modification, 
and many of the alterations there introduced might, in our judgment, be most 
beneficially adopted here. If, when our proposals for any such modifications are 
completed, we should find it doubtful whether any o f them can be legally effected 
without the ratification o f #ome legislative authority, we hope to receive the 
assistance of the Legislative Council in carrying thmn into effect.

68, There is -also a larger subject o f  the'same nature to* which we wish to draw 
the attention o f  the Government. It  has been held that all statutes of the English

*1 4 . F 4  Parliament
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Parliament apply to tliis country (with certain exceptions which it is unnecessary 
to mention), if they were passed before the establishment o f the first Mayor’s court 
in 1726, and none apply to it which have been passed at a later period, unless they 
are by express terms extended to India. W e need hardly mention that many of 
the statutes which are in force here have rec’eived important and valuable modifi
cations in England by statutes of a later period, which therefore are not in force 
in India, and that many other, very useful alterations in the law, unconnected Avith 
previous Acts of Parliament, have also been introduced by statute o f too late a 
date to apply to this country. I t  would be very desirable, wherever the statute 
law of England extends at all to this country, that it should extend with all the 
improvements that it has received which are not rendered inapplicable by local 
circumstances ; and it may be mentioned as an anomaly deserving o f correction, 
that at present the English law must be differently administered in the different 
presidencies and settlements fi’om the different date at which it was introduced 
into each, although there is nothing in their respective situations to render such 
difference desirable.

69. In a common case the Chief Justice and Mr. Justice Malkin would merely 
submit these observations to the Government, leaving it to them to apply the 
remedy, if  they thought the evil of sufficient magnitude.. As their attention, 
however, is more likely, in the opinion o f the Chief Justice and Mr. Justice 
Malkin, to be turned, on the principles of. the recent Acts o f Parliament, to the 
establishment of a general code of law for India, than to the amendment o f any 
system of mere local or personal application, the Chief Justice and Mr. Justice 
Malkin are induced to go further in this case. It  is not their province to express 
any opinion whether the system of law at present administered by the Supreme 
Court ought to continue, but they think there can be but little question that 
while it exists it had better exist in the best foim which it can assume. They 
have no doubt that it would be much improved by the introduction o f a judicious 
selection from the statutes passed since the general introduction- of the English 
law. The labour of making this selection would be considerable ; but they would 
willingly give any assistance in their power, and propose from time to time the 
enactment of such English statutes as they think it desirable to introduce wherever 
the English law has operation, if the Government would be disposed to carry such 
an alteration into eflfect. O f course, the approval of the whole or any part of the 
selection would rest entirely with the Government; but it would be of little use 
to enter upon the examination of the subject at all unless for the purpose of car
rying it forward to a considerable extent; and the difiiculty and trouble of making 
any selection of suflficient magnitude or importance to effect any material and 
general iniprovement would be so great that they would not wish to undertake it 
without the expectation that the general principle that such a selection was de
sirable would be adopted.

70. Mr. Justice Grant, in expressing his regret that he is unable to concur in 
any part of the last paragraph of this letter, except the statement that the law 
administered by the Supreme Courts in Indi^. would be improved by a judicious 
selection from the statutes passed since the general introduction of the English 
law into the several presidencies in India, is desirous of saying that he shall at all 
times, as cases shall present themselves to observation, consider it his duty to 
concur in or to suggest any recommendation, either to His Majesty’s Government, 
to be laid before Parliament, or the Governor-general in Council, as may be 
deemed expedient in the particular matter, to extend to cases in India within the 
jurisdiction of the Supreme Courts such o f the more modern Acts o f Parliament 
as his experience has shown or may hereafter show to be necessary to render the 
administration of justice by those courts more perfect, or less expensive.

W e have. See.
(signed)

Court House, Calcutta, 25 April 1836.

£!. Ryan.
J. P . Grant. 
JB. H . Malkin.

From
'4
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From the President of the Bo$,rd of Control to the Judges of the Supreme Court
at Calcutta.

Gentlemen, India Board, 13 August 1832.
You are probably aware that the expense attending the administration of justice 

in the Supreme Courts o f Judicature in India has for some time past attracted 
considerable notice in this country^, and from the returns laid before Parliament 
o f the salaries and emoluments o f the officers o f these courts, an impression has 
certainly been made that in many cases, in the Calcutta Court especially, these, 
emoluments greatly exceed an adequate remuneration for the duties performed, 
and inflict, therefore, an unnecessary burthen on the suitoî s.

I t  was in contemplation, had circumstances permitted, to submit to Parliament, 
in the present Session, a Bill having for its object the paynrent o f the officers o f 
the Supreme Courts by fixed salaries, to be regulated according to the labour and 
responsibility of the duties of each office, the fees taken by each officer being 
accounted for to Government, and to revised from time to time as only to provide 
on the whole a sum sufficient for the indemnification of Government.

By such a plan the Government would have been relieved from the charge of 
the salaries now paid to the officers, and it was believed that, in the Calcutta 
Court at least, while an adequate provision might be secured for the dischai’ge o f  
really efficient officers, considerable relief might at the same time be affi)l‘ded to 
suitors by the establishment of a reduced scale o f fees.

Yhat specific plan, indeed, cannot be carried into effect without the sanction o f 
Parliament; but the Judges have so much iu their power towards the attainment 
o f  the main object in view, that, unless the mode.of remuneration is to be 
changed, the expediency o f resorting to Parliament will depend more upon what 
they may have undone than upon any necessity for obtaining further powers for 
that pmpose.

By the Charter o f Justice, thq Judges of the Supreme Court o f Judicature at 
Calcutta are empowered to appoint clerks and officers, with such reasonable 
salaries as shall be approved by the Governor-general in Council, and with the 
same approbatiorf they may settle a table o f fees to be taken by the Sheriff, 
Officers, Clerks and Attornies, and may vary the same as occasion shall require.

It  seems thus to be implied that salaries ate to be paid by Government, a.s well 
as fees by suitors.

But when the fees alone o f any office amount to a sum exceeding a reasonable 
remuneration to the holder^ the salary, if  there be any reason against its being 
dispensed with altogether, might be reduced to a nominal sum, and a reduction 
o f fees be at tbe same time effected, In making this remark, I  presume that 
the salaries may be varied from time to time, or, at least, that they may be altered 
on occasion of new appointments; but i f  I  am mistaken in this supposition, there 
would be room for making a larger reduction o f fees in favour of the suitors.*

The ready concurrence of the Govemor-geaeral in Council in any such proposals 
which may be made to them by the Su^eme Court cannot be doubted.

It will scarcely be expected of me to point oat those items of charge in which 
it would be most desirable to make reductions. I t  has, however, been suggested 
to me, on what I  have reason to consider competent authority, that, among others, 
the items mentioned in the annexed table would safely admit of diminution, and 
that a proper remuneration would be *at the same time secured to the officers o f 
the court.

From that table it appears that the Clerk o f the Crown receives for passing 
every in^ictruent prepared by the party or his attorney the same fees as he would 
have been entitled to demand if  he had drawn the indictment.

The sums allowed to the officers for copies Of proceedings appear to have been 
regulated by no fixed standard, since the amount to be paid per folio wUl be found 
to vary in each office.

The Master, for copies o f all accounts, depositions, interrogatories, &c., and 
other writings when required, to be paid by the party requiring the same, not 
exceeding one sheet o f 90 words, is to receive one rupee, and forovery other sheet 
the sum o f 10 annas.

The Clerk of the Crown for copies o f indictments, &c., is to receive per folio of 
72 words the sum of 10 annas, and for copies of indictments to be attested by 
him, to he made use of in civil causes, the sum of one rupee, •

. Legis. Cons.
83 January 1837. 
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On Fees ami Saia- The Prothonotaiy for maWhg up th0 record, that is, copying the pleadings on 
ries of the Officers parchment, is to receive for the first sheet o f 72 words, the sum o f two rupees, and 
of the Supreme gygjy other sheet o f 72 wotds, the snm of one rupee.

___ The Registrar, on the contrary, for engrossing the decree, is allowed, per folio
o f 90 words, the sum of six annas, hut for the entering the decree after it is 
engrossed, he is allowed per folio 10 annas. The lowest o f these sums is repre
sented to me as too large a r^uneration fiw the labour bestowed, and particu
larly SQ as these copies are principally made by native writers retained at small 
wages. ■

The charges allowed to the Clerk o f the Crown and Clerk o f the Papers of 
eight annas for reading every exhibit, &e., and certificate or other paper produced 
at a trial or on motion to the court, and the further fee o f one rupee for each 
exhibit, &c., to be paid, as the case may be, either to the Registrar, Prothonotary 
or Clerk of the Crown for filing the same, become, as I  understand, from their 
number, very oppressive to,the smtors.

O f  these detaus, howev^, I  'am fully sensible that I  may not be considered a 
very Competent judge, and I  ought perhaps to apologise for entering into them. 
But 1 trust I may be allowed to recommend to you the expediency of revising the 
whole establishment o f the Supreme Court, in order, by the future regulation of 
the salmies and fees, to afford an adequate but reasonable remuneration to each 
officer, according to the labour and re^onsibility of the duties attached to the 
office.

I  observe that in some of the offices to which new appointments have lately 
been made, certain fees have been reduced. How far the fees o f these offices permit 
o f furUjer reduction I  certainly cannot judge; but if  such occasions are not taken 
o f placing the offices on a proper footing, the omission may be productive o f disap
pointment to the holders of them whenever that object may be effected. I  have 
no doubt, however, that you will avail yourselves of every such opportunity which 
may offer; but in making this remark, o f  course 1 cannot undertake to say what 
coBsidemtioa, i f  any, the holders o f offices might receive i f  any' legislative pro
visions on the sulgeet should be resorted to.

I  shall he very glad to be fiivoured with any observa,tions or information which 
you may please to ftimish me on the topics to which I  have thus ventured to draw 
your attention.

Before I  conclude, I  beg to mention, that tjie rules for the settlement o f fees 
between attomies and the officers of the court, have been represented to me, with 
what truth I  know not, as being attended with some hardship to the former. 
According to these rules, the officers are to make up their accounts for business 
done only four tim ^  in the year, when after taxation tliey are to be paid by the 
attornies.

Now it is alleged that practitioners in India can scarcely be expected, 
especi^ly at their first entrance into life, to be men o f capital, so as at all times 
to be able to command the amount aecesstwy for the payment o f fees incurred 
during a whole quartm  ̂of a y e a r , and that when ffisappointed by their clients in 
being provided with ftmds in proper time, they are frequently compelled to borrow 
money from their native head c le r k s  at exorbitant interest, and that the 'independ
ence, and too frequently tlie integrity, o f the attorney are liable to be destroyed, by 
these transactions.

These evils, it is thought, might be pre’̂ ented i f  the court were to pursue the 
course adopted in England of m ^ing the attorney pay the officers all fees due to 
him at the time the business is done. By following this plan, it is supposed the 
client, knowing the purpose for which the money was required, would readily 
advance it when necessary, and the attorney wouW be enabled to carry on his 
business with independence apd honour. TSie accounts o f the officers might still 
be taxed quarterly, and some improperly paid then accounted for.

As this representation has been made to me, I  have not declined bringing it to 
your notice, satisfied that it will receive the degree of consideration which it may 
be found to merit.

I  have, &c.

(signed) Charles Grant.

(A .)
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(A .)

The Master.
For every certificate - - - - - - - -
For copies of all accounts, depositions, interrogatories, examinations, 

reportsj discharges, bills of costs, schedules and other writings, when 
required, to be paid by thq party requiring the same, not exceeding one 
sheet  ̂ - - - - -

Fof every other sheet of 90 Words 
For every summons -

5»

The C i,erk op the Crown.
For recording the appearance of every defendant, and every plea of not 

■ guilty, and for giving issues thereon, except jnfelony, and for every short 
order of the court, and for copy thereof, for each - '  -

For drawing every bill of indictment Or special plea, replication* rejoinder 
Or verdict in felony, exceeding four folios of 72 words, and for engrossing 
the same, each, pef folio - - -  - -  - -  - -

For copies of indmtmepts, informations or other papers, per folio of 72 
. words  ̂ .. - ^  - - - - - _
For copies of indictments, informations or other papers attested by the 

Clerk of the Crown, when granted by the court, to be used in civil oases, 
per folio of ,72 words - - - ^

For passing every indictment prepared hy the party <m bis attorney, the 
same fees (except for parchment) as if drawn by the Clerk of the C^own, 
for filing every plea, replicatimi, rqjeiader (except in felony and to an 
Information), retnrn of Writ, Order* certificate, affidavit, exhibit, deposition, 
examinatioa, recognizance or other paper not expressly allowed for by 
this table, for each - - - * - _ -

For drawing record upon every traverse, for the first folio - - - *
For drawing everyother folio of 72 words, and engrossing the same, each- 
For recording every exhibit or written evidence, affidavit, certificate, or 

other paper produced at a trial, or on any motion, m court - - ' -
For quashing an indictment - ■* -
For filing interrogatories in contempt, and for filing answers, thereto, each - 

' For taking, answering and engrossing them, each, per folio of 72 words

The Register in the Court of EaoiTT.
For every petition filed for entering every cause, for every subpCena to appear 

and answer, and for every sear A  in his office - - -
For drawing up every decree, for the first sheet of 90 words - ^
For every other sheet • -
For er^oSsing the same, per folio » - - - - - - -
For entering every decree, per foHo - - - -  ̂ ^
For filing every affidavit or other paper to be made us® o f  in court

0,
■ The PKOTjjoNOfAKY.

For every common writ pf sequestration, execution on the effects, writ to 
sell goods sequestered, writ of possession, prohibition, surcease and^m  
facias  to revive a judgment, and for eVery capias for contempt, and for 
every capias ad sa lirfaciendum , for each of the above -  -

For every party sworn in court, and for every search in his offico, and for 
every certificate given under his hand where no search has been allowed '■ 

For making up the record (except where judgment baS been confessed 
under a warrant of attorney before proceedings issued) for the first sheet 
of 72 words -

For every other sheet of ”72 words ■* - - -
For all copies to be certified to England, and for copies of all ^lecial rules,
' affidavits, judgments and proceedings, per folio o f 72 words - - -

For filing every warrant to defend, ahd exhibit, certificate or Other paper 
produced on motion in court or filed in his office, in Order to ground 

, motions of court or judgment of JVon pros, for each, and for filing 
depositions of record, fo r  each - - - - - - - -

Sworn Clerk.
For every attendance in court on motion, or at the trial or hearii^ of 

any cause - - -
For every rule, order or notice filed by him, for eveiy certificate signed by 

him, and term fee - - -  - -  - -  - -  -
For office copies of all bills, answers, exceptions oc®ther proceedings out 

of his office, for every'sheet of 90 words - -
For every search in his office - - - -

X4. 0 2

10 -  -

1 -  -

-  10 -

2 -  -

No. i.
On Fees and Sala
ries of tbe Officers 
of the Supreme 
Courts.

2 -

1 -  -

-  10

-  8 -

6 -  -
lo ■ ■- -*
1 -  -i-

1 -  
-  12
-  9
-  9
-  14 
1 -

4

1

2 -  -  
1 ^ -

-  10# -

1 -  -

3 -  -

2 -  -

-  10 -  
1 -
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52 SPECIAL REPORTS OF T H E

The Clerk or the P apers, Depositions ano Rbamng C lerk;
For reading and marking every exhibit, and for each separate part of an 

answer, or other proceedings ki eqnity, read and marked by him - 
For reading and marking every charter, deed, record or A ct of Parliament 

read in court - - - ,  - - - . -
For filing and d'ocketting every plea of the general issue, ad diem, plene 

administravit, rte unques execute, record per ndnas, per dutes, supra solvit 
ad diem, and for every issue |ouJ^ - -  - -

For drawing and entering evety rule, filing and docketting every special 
plea or other pleading in the cause by plaintiff or defendant, and for 
every imparlance and oyer, and for setting down each cause for trial or 
Special a^unjent - i . -

For every search in his office, except where certificate is taken - 
For every certificate
For filing and docketting every order of court or- other paper filed in his 

office, and not herein Specified - - - - - - -
For every attendance in conrt or on a Judge at chambers with ejjhibits or 

other papers -

-  8 -

l  -  -

1 -  -

3 -  
1 -  
1 -

1 -

3 -

Legis. Cons. 
83 Jsnnsry 1837. 

No. 7.

From the Judges to the President o f the Board o f Control.

Bight honorable Sir, • Calcutta, 4 February 1833.
W e have had the honour of receiving your letter o f the 13th August, and we 

have to express our regret that the absence of the Chief Justice will delay our 
replying in detail to the many important questions to -which our attention is 
called. The O iie f Justice sailed for Penang on the 12th o f January, for the 
recovery o f hiS health ; and h© is expected to return to the presidency before the 
1st day o f next Miueh. Upon his arrival here we shall immediately enter into 
the most anxioue consideration o f the matters submitted to us, and communicate 
without delay the result o f our inquiry.

W e ssre eonfident we shall have the honour o f receiving the concurrence of 
the Bi|fht honourable the Govmnor-general in idl arrangements which may tend 
to the reduction of the expenses attending the administration o f justice in the 
Supreme Court; and w© beg to assure you of our most anxious and earnest 
desire that the emoluments o f the officers o f the court, shall in no case exceed an 
adequate remuneration for the duties performed, or entail any unnecessary burthen 
on the suitors;

As far hack as the year J830, the Judges of this court-were o f opinion that 
much benefit would arise from a mm*o rigid system of examining the bills o f costs; 
it being thrir belief that whatever pounds there might be for complaint o f  the 
heaviness of costs in the iSupreme Court, they must rest rather upon imperfec
tions in the mode of taxation, than upon any impropriety in the amount o f esta
blished fees.

In consequence of our having formed this opinion, and for other reasons to 
which "We think it unnecessary no\V to advert, the Judges, with the concurrence o f 
the Governor-general in Council, thought it right to disannex the office o f Taxer 
o f Costs from that of Master in Equity, and to appoint one officer to the sole duty o f 
taxing all costs in the Supi’eme Court and in the Court for the R e lie f o f Insolvent 
Debtors. The result o f  a rigid scrutiny into the charges o f the officers, which 
occupied the attention of thm newly appointed Taxing Officer and the Judges o f 
the court for several months, ftilly justified the ophfien Which’ we had formed, 
and which will be apparent from the returns accompanying this le tte r ; should a 
detailed explanation o f this taxation be desired, vvfe have no doubt that the late 
Chief Justice Sir Charles Grey, who is now.resident in Bngl^dki^euld be both 
anxious and willing to give any information thaj^may bC required.

, It will be seen from the statements o f the|pfficers,^hat the reduction in their 
emoluments, as compared with the returns made to the House o f Commons,- in 
1830, arise partly from falling off o f  business, but chiefly from the new system o f, 
taxation adopted in 1831. The office o f the Brothonotary has been very much 
^noinished in value, owing to the Supreme Court having adopted the general 
rules promulgated by all the Judges in .England in 1831 and 1832, which direct 
that in certain action© concise forms of pleading shall be adopted, and -which'estij- 
blish other regulations tending to diminish the expense of proceedings in actioihs 
at law. W e think it right that these facts should be brought to the notice o f  the 
President and Board o f Commissioners, but we beg to assure you that they will M
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Courts.

no waj^ cause us to relax in our endeavours to reduce the costs o f all proceedings On Fees and'Sala- 
to the lowest scale that is compatible with the securing able and competent per- ”5®. i**® Officers 
sons tu mi the offices o f the court. oftheSupreme

W e have, &c.

(sighed) John Tranks.
■ _____________ . , JEdward Ryan.

A Return of the Oross and Net Receipts of my Offi.ce for the Year 1832, 
made in obedience to the Orders o f the Judges.

" 1882.
Equity R eoistkab.

Salary, 4rwtJRs.500, or Sicca Rs. 465. 8. 4. per month, is annually 
Fees and chafes for business done - - *■ - - -

O boss Totae R eceipts - - - -

Deduct office establishment and expenses

5,586 4 -  
46,288 -  -

50,854 4 -  

7,608 8 7

, N e t P eopit - * - So* Rf* 48,246 11 5

EcClESIASTlCAt Registbah.

Salary, Ar., Rs. J66. 10. 8., or Sa. Rs. J55, 8; 8. per month, isaniiuaMy 
Fees and charges for business don© _ - .   ̂ -  
Commission on the estates ofintestates - -

G bossT otai RECEiPTs - - - -

Deduct office establishment and ex'ponsos -  » - - -

N et PsoEtTs - - - - Zacs

4,862 -  -  
32,826 1 4 
46,165 14 4

80,856 15 8 

14,018 8 -

66,638 7  8
, ♦ . . . , — <e*n

A dmiralty R eoIstBab.

Salary Ar. Rs, 166. lO, 8., or Sa. Rs, 155. 2. g. per month, is annually  ̂
Fees and charges for business dOfte - - - ' - -

, GeUss Totai. R eceipts

Deduct office establishment and expenses - - - *- - -

Nmr PftopiT - - - .Sa. R s,

1,862 -  -  
2,564 6 8

4,426 6 3 

610 -  *•

3,456 6 8

j ' .. . 1 - .....

Equity Registrar, Net Receipts - - * - - - 

Ecclesiastical Registrar, Net Receipts - - - - - - 

Admiralty Registrar, Net Receipts - - - -

Total Net R eceipts - - * Zacs

43,246 l i  5 

65,638 7 8 
3,456 6 3

1,12,640 0 4

From the above it appears, that the whole of my receipts for the year 1832* 
was 1,12,640. 9. 4. On reference to the returns made in obedience to the orders 
o f the House of Commons, it  will appe*r that the net receipts o f my office in. 
the year 1827, the last for the years for which returns were made, were 
Rs. 1,96,662. 5. 10., and that the net average receipts for three years were 
1,66,726. 0. 10. The decrease arises partly frointhe new system o f taxation and 
the strict construction put by the Judges on the table o f fees in July 1881, and 
partly from the great falling o ff in the business ef the court. I  cotdd not state 
accurately how much arises from each of the aboVe causes, unless I  were to make 
out fresh bills on the old system. When the Judges introduced the new system 
o f taxation, I  made for my own satisfaction a rough estimate of the effect it 
would have on my office, and I  calculated that in the then state o f  business 
it would have reduced my annual receipts about the' reduction p4tt-
cipally on the office of the Equity Registrar.

(signed) J.W. Hogg.

H- G 3 A  R e t u r n
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On rfs^andSala- , „  „  ’ January 1833,
lies of the Officers A  RETURN of the Gross and Net Profits o f my Offices for the year 1832, made 
of the Supreme 
Courts.

in obedience to the Orders o f the Judges’ Clerk o f the Crown. 

No salary.

Sa. Ms.Fees for business done
Prolhonotary, no salary. 

Fees for business done

T o t a l  - - - - Sa. Ms.

From which are to be deducted the annual expense of the establishment 
of clerk’s, Sa. Rs. 1,050 per month _ - - - 12,600 -  -

Stationery - - - - - - - -  - 3,600 -  -

The Net  Profit - - - - Sa. Rs.

13,006 10 -

43,160 14 -

66,167 8 -

16,100 -  -

40,067 8

The Returns made in obedience to the orders of the House o f Commons show 
that the net receipts o f my office in the last year included in these Returns was 
Sicca irapees 82,487, and that the net average receipts for three years were 
Sicca rupees 61,303.

The decrease arises partly from the new system of taxation and the strict con
struction put by the Judges on the table o f fees in July 1831, partly from the 
great falling off in the business of the court, but chiefly from the court haying 
lately framed niles adopting the general rules promulgated by all the Judges o f 
the Courts of King’s Bench, Common Pleas and Exchequer o f Pleas in Trinity 
term 1831 and Hilary term 1832, so far as the sdme relates to the concise forms 
of pleadings thereby introduced, and diminishing the expense of proceedings 
generally in the conduct of actions at law.

(signed) W. H. Sritoidt,
Clerk of the Crown and Prothonotary.

Hcredule showing the Gross and Net Receipts of the Office o f Receiver, during
the year 1832.

No salary.
Amount of Commission on the rents and profits o f the estates 
Amount of fees for office copies of accounts current, and for attending 

before Master to pass accounts - - - - -  i. .

10,096 6 11

231 10 -

Deduct office establishment, &c.

Net Profit -

Sa. Ms. 

- - Sa. Ms.

10,328 -  11 
1,827 7 e

8,500 9 6

Receiver’s Office, Court-house.
(signed) E. Macnagkten,

Receiver, Supreme Cqurt.

A  Return of the Fees and Emoluments and Salary received by me as Examiner,
for the year 1832.

Received as fees and emoluments from 20 December 1831 to 20 Decem- 
- berl832 - - - - - - . - - - - .  [ 7,091 4
Received as salary from the general treasury, monthly, 337.15. 6. being

annually - - - - - - - - - 4,055 9

Deduct office establishment and stationery, being monthly 
368, annually - - -  - -  - -  -

Total - - - Sa. Rs.

11,146 13 

4,416 -  -

6,730 13 -

The
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No. u
The average annual gross receipts of this office for the years 1825, 1826 ftnd On Fees and Sala- 

18 2 7  were returned at 13 ,0 67. 1 2 . 4 ,  1  attribute the reduction to two causes, ries ot the Officers 
viz., the general decrease of business, and to the operation of the rules promul- «f Supreme
gated in July 18 3 1, and which have about in an equal proportion affected the ___  .
receipts of the office. •

(signed) E . M acnaghten, Examiner.

A  Return of the Gross and Net Receipts of my Office for the year 1832, made in 
obedience to thb Orders of the Judges,

1832:
ih e  Sworn Clerk receives’ no salary.

Fees and cbargds for business done - - - - 
• Deduct office establishment and expenses

Sa. Rs. 28,898 8 -  
8,461 S -■

Net Profit -  - Sa. Ms. 20,432 -  -

On reference to the Returns made in obedience to the orders of the House of 
Commons, it will appear that the net receipts of office in the year 1827, the 
last of the years for which returns were made, were Sicca rupees 51,220.2. 2.,. and 
that the net average reoeipts for three years were Sicca rupees 5^950v 0, B. The 
decrease arises partly from the falling off" of business, but chie% from the new 
system of taxation, and the strict construction put by the Judges on the table of 
fees and the rules of Court relating to office chargOs in 1831. I could not state 
accuRitely how much mdses froitt each of the above causes without making out 
fresh hills under the old system; but a deduction of ahont 10,000 rupees from the 
net profits of 1827 is, to best of my judgment, as much ̂  can be attributed to 
the felling off of business; this* exhibits a reduction from the receipts of m y  
office of more than one-half, arising solely from the new system of taxation intro* 
duced in 1831, and, as feras a rough calcttlation enables me to judge, I believe 
this to be correct. .

> (signed) R .  <?* DowdUi
Sworn Clerk’s Office, 3,1 January 1833. Sworn Clerk.

The Amount of Fees received by the Clerk of the Papers of the Supreme Court,
for the year 18321 viz. t

Pees and charges for business done - - - ; - -
Salary for the above year - - - - - - - -

Deduct office establishment and expenses

Net Profit - ■ Sa. Jfr,

1S,467 10 ** 
8,720 -  “

17,177 lO -  
2,417 12 -

14,769 14 -

Tbe average amount m  returned to the Judges on the 31st Octobm 1828, for 
the years 1825, 1826 and 1827, 88,308. 5. 9.

The decrease shown by the aWte statement is caused as well by the falling off 
of business,as by the nqw system Of taxation adopted by the orders of the Judges 
of the Court, under which system tiie profife of t$e Clqrk «f the pffî rfrave
been reduced considerably more than one-third, as far as He is able to ascertain 
without making out his bills on the old system.

(signed) J ,  Franks,
Clerk of the Papers.

The Amount of Fees received by the Master of the Supreme Court during the 
year 1832, and Salajy for the mme year; viz,:

Cash received for fees 
For salary

'S a . Its ,

. Deduct office establishment and qxpeni^s -

'14.* G4

33,007 10 -
7,448 4

40,455 14 -
6,005 2 -

- - -  Sa. Ms. • 35,880 |2 ...
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On Fees and Sala« 
ries of the Officers 
of the Supreme 
Courts.

Brought forward - - Sa . R s.
The amount of fees received by the Accountant-general of the Supreme 

Court during the year 1832 , atod commission for the same year :
Cash received for fees ■ - - - - Sa. Ms. 558 • — —
For commission

Deduct office establishmeat and expenses -

Net Profit -

19,869 2 11

20,427 2  11
2,800 -  -

- - Sa . M s.

The amount of fees received by tha Keeper of Records of the Supreme 
Court during the year 18321—

Cash received for fees - - - S a . Ms.
Deduct office estabiishmettt and expenses

1,597 12 -
744 -  -

Net Profit - - 

Total - -

- Sa . M s.

-  Sa . Ms.

35,390 12 -

17,627 2 11

853 12 -

53,871 10 11

I consider my situation in the Court to have been reduced more than one- 
half in value; for thongh according to the Returns of 1828 my receipts had not 
for the time I  had held the offices amounted to 90,000 a year, yet that arose from 
circumstances connected i^th my then recent appointment, I estimate the de
creased value o f my situation thus: —

Mastee.
Owingto the Court having taken the taxation of the officers, and attornies’ 

bills from the Master, and constituted for that duty a new office, to 
which Mr. Vaughan, one of the attornies o f the Court, was ap
pointed - ' - -  “ - -  i& . jRs. 25,000 -  -

Owing to the new system of taxation - - - . - 8,000 -  -
Decreased commission upon sales - - - - -  i,000 -  —
Decrease o f business - - - - -  - - 20,000 -  *-

AccoOTTaNT-geneeal.
Owing to the new system of taxation - 
Decreased Commission - -

Keeee& of Records. 
Owing to the new system of taxation -

-  Sa. Ms. 1,000 -  -  
9 ,000  -  -

Sa. Ms. 3,000 -

Total Reductions - 

Clear. Receipts , -

- S a .M s .

- Sa. Ms,

64,000

.10,000

3,000

67,000 -  -

53,871 10 11

Before I  quitted the practice o f the bar to take my present offices, my receipts 
were, by appointments which I  then held, Sicca rupees 40,000; my business for 
many preceding years varying from 60 to 70,000 rupees a year.

(signed) G. Money.

T he Amount of Salary and Fees received by the Cferks o f the three Judges o f 
the Supreme Court for the year 1'8$2; viz.—

Fees and charges for business done ' 
Salary for the above year _ - -

Deduct office establishment and expenses * 

Net Profit - - - Sa> Ms.

16,130 12  
8,379 6 -

24,510
2,146

2 -  

4 -

2 2 ,3 6 2  14  -

The net amount, as returned to the Judges on .the 21st October 1828, for the 
year 1826 and 1827, 33,785. 0. 0.

The decrease shown by the above statement is caused as well by  the falling off 
of business as by the new system of taxation adopted by the orders o f the Judges 
of the court in 1831, and by the abolishing o f certain fees previously allowed, but

‘ ordered
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or<lered by the coitrt m 1831 to be discontinued, on the offices being vacant by on Fees and Sala- 
the then holders. lies of the Officers

(signed) T. Sandes, the Supreme
Clerk to the Hon. Sir John Franks.

Calcutta, 6 February 1833.

Courts.

From the Judges o f the Supreme Court to the President o f the Board of 
Commissioners-for the Affairs of India.

Bight honourable Sir, • Calcutta, 25 February 1833.
W e had the honour o f addressing a letter to the President o f the Board of 

Commissioners for the Affairs o f India on the 4th of February last, accompanied 
with certain returns from several of the offices o f the Supreme Court. W e have, 
now the honour of transmitting duplicates o f the letter, and, in addition, retunis 
from the Master o f the Supreme Court and the Judges’ Clerks. From the 
Sheriff we have not been able to procure any refum, as the accounts for the year 
1832 are not ccanpleted, and the offices o f Crier and Interpreter are not affected 
by the new system o f tiaxation. The office o f Sheriff is, however, greatly reduced 
in value, partly owing to the taxation o f 1831, andL partly frcmr the Judges having 
directed the expenses o f  the establbhment to be defrayed by the SheriSs instead 
o f the Government. : ■

The lamented death o f Sir William Bussell has deprived the Judges o f his 
most valuable aid and assistance. But deeply as we regret the loss we have sus
tained, we shall endeavour to the best 0? our ability to discharge the important 
duties which have devolved upon us. • •

The subject of your letter of the IBth : August last' must necessarily occupy 
much o f om time, and -to which we cannot give our undivided attention while 
the court is sitting. W e  hope, however, in the course o f the next vacation to 
bring our inquiries to a dose, and to Communicate the result to ^ e  President of 
the Board of Commissioners.for the Affairs o f India.

In  the present month some o f the most important offices o f the court have 
become vacant, and we selected persons to fill them whom we thought most 
able and competent to discharge their duties; but they have accepted these offices 
on the express condition that they shall be subject “  to such alterations and regu
lations in the fees and emoluments as to the Judges may seem meet and right.” 

By the appointments we have made, the offices of Equity, Ecclesiastical and 
Admiralty Registrar, o f Prothouotary, 0 e rk  o f the Crown, Glork o f the Papers 
and Chief Clerk o f the Insolvent Cour^ are now held upon tlm conffitioa we har^ 
mentioned, and the Judges,, thereffire, have ffill power to r^^ulate the fees and 
emoluments o f  these offices, without interfering with any vested rights.

The Judges trust that they shall he enabled to avail themselves o f this power 
so as to allow a fair remuneration for the services o f active and intelligent officers, 
while at the same time they may relieve the suitors from all unnecessary and 
burdensome costs.

W e have, dec.
(signed) John Frmks.

Mym.

Legis. Cong.
83 January 1837. 

No. 8,

From the Judges o f the Supreme Court to Uie President o f the Board of 
Commissioners for the Affairs of India.

Court-house, Calcutta,
Right honourable Sir, 17 December 1833.

B y  letters which we have had the honour o f addressing to the President of the 
Board of Commissioners for the Affairs o f India, dated the 4thand.25tih o f Pebruajy 
in this year, we expressed our hope that at no distant peBod we should have the 
honour of submitting the result o f  our inquiries into the fees and emoluBstents o f 
the officers of the Supreme Court.

W e  lost no time in directing the different officers to make returns o f the fees 
and charges in their respective offices, compared with the c h a rg e s  for the like 
business by officers of the courts at home. The variety of the items, and the 
great difficulty and delay that have been experienced by the officers in accurately 
ascertaining the charges at home, has prevented some of them from completing

14. H  their

Legis. Cons. 
83 January 1837. 

No. 9.
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their returns, and the Judges feel that, until they have something like accurate 
data of this description before them, it "would be very difficult to enter inte that 
full investigation of the existing charges which they deem necessary, before they 
can with propriety suggest any large or sweeping alterations in the existing fees 
and salaries.

W e are, however, anxious in the meantime to  state, th at we have been using 
our best endeavours to obtain from other Sources every kind o f information 
relating to the subject, it being our earnest desire tU fulfil the intentions expressed 
in our former letters of diminishing the costs o f  all proceedings in the court to 
the lowest point that may be compatible "With tho d̂ ie and sufficient administration 
of justice. .

The returns of the officers, we have every reason to believe, will be made 
without much further delay; and had they been before us at an earlier period, 
this inquiry could not have been concluded, owing to the severe illness and 
absence of one o f us (Sir Edward Ryan) from Calcutta. In  consequence o f this 
delay, we shall now be able to avail ourselves o f the valuable aid and assistance 
o f Sir John P. Grant. . .

W e  have, &c.

(signed) Edward Ryan. 
John Franks.

Legis. Cons.
23 January 1837. 

No. 10.

From the Judges o f the Supreme Court, Calcutta, to the Right Hon. the 
President o f the Board o f Commassioners for the Affairs o f India.

• Court-house, Calcutta,
Right honourable Lord, " 29 May 1835.

Sir John Franks and Sir Edward Ryan had the honour o f addressing a letter 
to the President o f the Board o f Commissioners for the Affairs o f India on the 
17th October 1883, in which they explained the causes which had delayed the 
completion o f their inquiry into the fees and emoluments o f the officers o f the 
Supreme Court, to which their attention had been called by a letter o f the Right 
honourable Charles Grant, dated the 13lh, August 1832.

So long a period having elapsed "without any further commuuication having been 
made to the Board, We feel it iiteianbent upon us to explain very briefly the 
reason of this apparent delay in complying with the wishes expressed by the late 
President.

In J'anuary l834. Sir Edward Ryan was from severe illness unable to attend to 
the duties of the court, and in February was obliged to proceed to Madras and 
the Cape for the recovery o f hi$ health. In March o f the same year Sir John 
Franks, for the same cause, "Was obliged to return to Europe, leaving, from 
March 1834 to February 1835, Sir John Peter Grant the only Judge at this 
Presidenev,

Under such circumstances, it is hardly necessary that we should state that the 
business of the court engrossed the Whole time aiffi attention o f the remaining 
Judge, and that it was impossible he could complete an inquiry which required a 
most minute attention, to details.

In  February 1835, Sir Edward Ryan returned to this Presidency, and we have 
since been using our best endeavours to ffilfil the intentions expressed in former 
letters on this subject.

W e confidently hope that we shall be enabled to lay before the India Board a 
plan for diminishing to a considerable extent the'costs o f  all proceedings in this 
court, and which will at the same time allow a fair remuneration for the services 
of active and intelligent officers.

In communicating that plan, we trust we shall not be considered as travelling 
out of our sphere if  we avail ourselves o f that opportunity Of suggesting some 
matters for the consideration of the India Board regarding the jurisdiction and 
powers of the court.

W e ought also to state, that it is our intention to lay copies o f all the papers 
we may transmit to the India Board before the Right honourable the Governor- 
general, and before the Indian Law Commissiotiers.

W e  cannot hope, as the term is approaching, to be enabled to complete our 
plans and statements before the close o f the year, but we trust we shall forward 
them to the India Board by the ships of the ensuing season. This delay, how

e v e r ,
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ever, -will be attended with the advantage o f enabling us to have the advice and pn Fees and Sala- 
assistance o f Sir Benjamin Malkin. ries of the Officers

W e beg also to add, that we hope to be able to diminish the expense of pro- the Supreme 
ceedings in the Insolvent Court, and also to avail ourselves of some of the valua- 
ble suggestions of Mr. Commissioner Law, communicated to the Judges of the 
fjourt by the Bight honourable thb President o f the Board of Control.

W e  have, &c.

(signed) E, Ryan.
J. P. Grant.

Schedule (A .)

1
I?  ^

REToRN^and Statements required by the Chief Justice, and furnished by the Master and I-egis. Gons-
Accountant-general. January 1837.

® No. 11.
No. 1. Return of fees and salary of the Master, Accountant-general and Keeper ofRecords, 

for the year from 19 November 1832 to 18 November 1833.
No. 2. Similar Return for the year from 19 November 1*833 to 18 November 1834.

. No. 3. Similar Return for the last-mentioned peAod, showing a difference arising from this 
Return, being fpr amount of taxed biHs, the other actual receipts offly.

No. *4. Return of fees, &p. of the Master, &c. for the year from 19 November 18$4 to 18 
November 183$, ,

No. 5. Statement showing the business done in references in Master Macnaghten’s time 
for four year®, from I82U to 1823 inclusive.

No. 6. Like statement in Master Lewin’s time for three years, from 1834 to 1823 in
clusive.

No. 7. Like statement in Master Money's time for four years, from 1837 to 1830 in
clusive.

No. 8. Like statement for one year, in Master Hickens's time, from 1 April 1885 to 8l 
March 1836.

No. 9. Return of amount received by Accountant-general for eommissioH from 1820 to 1882, 
both years inclusive, during a portion of which whole period the commission was 
5 per cent., and the remainder 2J per eent. ,

No, 10. Return showing the effect of reducing commission on principal sums paid into cOUrt 
to 1 per cent., retaining 2| per cent, on receipts for interest.

No. 11. Master's Return, showing the effect of reducing'charges for office copies to 5 anhas 
per folio.

No. 12. Similar Return as to Accountant-general’s office copies.
No. 13. Similar Return as to Keeper of Records.

25 April 1836.
(signed) T . Dickens,

JMuster and Abcountant-generaLS, C.

Returns and Statements required by the Chief Justice, and furnished by the Equity
Registrar.

No. 1. Statement and Answer of the Equity Registrar in reply to the Queries put to him aud 
the other officers of court by the Chief Justice as to their respective offices in the 
month of January 1834.

W.R.—'This is joint with the Prothonotary’s letter, No. 1.

No. 2. A comparative Table of all fees received by the Equity Registrar, and the charges (or 
•similar business in the Courts of Chancery and Exchequer,. Equity side, as fer as the 
same could be ascertained.

No. 3. Return of fees and salary of Equity Registrar from 19 November 1832 to 18 Novem
ber 1833.

No. 4.
No.'S.
No. 6.

14.

Like Return for the year, from 19 November 1833 to 18 November 1834.
' Like Return for the year, from 19 November 1834 to 18 November 1835.
Return of fees and salary for the yearn 1828, 1839, 1830, and the mean average of 

tliose three years j and like Return foTthe years fshl, 1832, 1833, 1834, and the 
mean average for those four years since the new system of taxation commenced,

n  2 . No. 7.
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Ko. 7. Statement showing the number of decrees made ip 1827, the number of folios in the 
same, and the charges for drawing, entering and engrossing.

No. 8. Statement showing the result which would have been produced in the years 1827, 
1832 and 1833, by reducing the charge^ of aQ decrees, &c. to 6 annas per folio.

No. 9. Statement showing the effect in 1827 of reducing all charges for decrees to 5 annas 
per folio.

No. 10. Statement of number of decrees and orders made from 1828 to 1834, both in
clusive.

No. 11. Tabulated Statement of business done by Equity Registrar, for the period from 
19 November 1631 to 18 November 1832, arranged under each head of charge.

No.12. Like Statement for 1832, 1838.
No.l3. Return of ordersand d'ecrees made from 19 November 1831 to 18 November 1832, 

and amount of charges for each at present rates.
No. 14. Return showing the amount of charges for orders only for the years 1832 and 1833, 

at 10 annas per folio, and at 5 anUas per folio, showing the effect of that reduc
tion.

No. 15. Return for the like periods as No. 14, of affidavits and.ail other business charged per 
folio, as Well as orders at both rates.

No. 16. Return showing nwmbei'of decrees made in 1832, and the number of folios in each, 
and charges at present rates for drawing, entering and engrossing same.

No. 17« Similar R ^ rn s to No. Iff for the year 1833.
No. 18. Statement showing the difference in costs of a motion oh notice and rule nisi.
N o.19. Explanatory Letter to the Chief Justice sent with No. 18.

25 April J836.
(signed) T. DicJtens,

.Equity Registrar,S.C.

R eturns ahd Statements required by the Chief Justice, and furnished by the Ecclesiastical
and Admiralty Registrar.

No. 1. Statement and Answers of the Ecclesiastical and Admiralty Registrar in reply to 
the tJuCries put to him and the other officers of the court by the Chief Justice,, as 

. to their respective offices, in the month of January 1834.
No. 2. A Statemeht o f the Ecclesiastical business of the court from the year 1828 to 1834 

inclusive.
No. 3. A similar Statement of Admiralty business during the same period.
No. 4. Statement showing the number of probates of wills granted from November 1834 

to 1835, and the total amount of tne Registrar’s fees in each case.
No. 5, A similar Statement in cases of administrations granted from November 1834 to 

. November 1833.
No. ff. Particulars of the Reg&trar’s  foes as charged to parties in four different cases of appli

cations for probate.
No. 7. A graduated ascending scale of feesOn thegrant of probate, varying as to the amount 

of assets, according fo the course adopted in England.
No. 8. Particulars of the Registrar’s fees as charged to parties in different cases of applica

tion for lettere of adnunisttation.
No. 9. A graduated scale in cases of administration, according to the course adopted in 

England.
No. 10. A graduated ascending scale for. cases in which the Ecclesiastical Registrar acts as 

proctor for the ex-officio  administrator, and statement annexed.
No. 11. A comparative Table of all fees received by the Registrar, and the charges for similar 

business in the Ecclesiastical Courts in England-
No. 12. Consparative’fable of charges for probates, adniroistimtions, Ac. between the Prero-- 

gative Court of Canterbury and the-Supreme Court at Calcutta, with several bills of 
costs, &c.

No.l3. Return of the particulars and number of fofios for drawing, engrossing, registering, 
and office copies of sentences, orders, wills, &c., and the charges per folio, for the 
year 1836,

No. 14, Bill of costs for office copies Of wills, accounts, &c. sent home-
No. 15. Returns of the fees and emoluments of the Ecclesiastical and Admiralty Registrar, 

from the year 1825 to 1833 inclusive.
No. 16. Ditto from 19 November 1833 to l8 November 1S34,

No. 17,
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No, 17. Return of fees and emoluments of Ecclesiastical and Admiralty Registrar, from q ĵ n̂d Sala- 
19 November 1834 to 18 November 1885. ‘ ries of the Officers

No. 18, A  Statement exhibiting the mean of gross receipts and net receipts, and of the o f the Supreme 
olBce expenses of the Ecclesiastical and Admiralty Registrar, from the vear 1825 Courts.
to 1834. ' ---------- -—

No. 19. Return of the various reniittances made by the Registrar on account of estates 
in the year 1830, to February 1833.

No. 20, A similar Return from March 1833 to 1836.
No. 21. Letter Rom Oovernment as to the transmission of copies of wills, accounts, &c. 

to the Court of Directors,
No. 2̂. Particulars of estates administered to jn tlie year 1825, exhibiting names of 

parties, amount of assets, and the commission received by the Registrar.
No. 23. The like, from 1$28 to 1830.
No. 24. The like, from 1831 to 1832.
No. 25. The like, for .1833.
No. 2(5. The like, for 1834.
No. 27, Memorandum of the commission io the returns of 182§, 1820 and 1327.
No, 28*. A like Memorandum for 1828, 1829 and 1830,
No. 29. A like Memorandwa for 1831 and 1832. ,

. No. 80. A  like Mefoorandiim for 1833 and 1834,
No. 31. Return Of amount of Commissions received by the Registrar as ê r-oĵ ciV adminis

trator for 20 years, from 181(5 to 1835 inclusive. ” .
No. 32. Registrar’s account current with an estate.
No. 33. Proctoi’’s bill of costs for obtaining administration with Will under powers.
No. 34. Proctor’s bill for common administration.
No. 35. Proctor’s bill for probate.
No. 36. Registrar’s ditto, as Proctor for administrator.
No. 37. Registrar, as administrator under powCTs.
No. 38. Schedule of nil sums of money, bonds and other securities remaining in charge 

of the Registrar, under 39 & 40 Geo. 3 5 and of all funds whatsoever 
that have ever come into the registry of tne court since the establishment 
thereof, and remaining under charge of the Registrar on 31 December 1833,

No. 39. Schedule, filed 1 March 1834, of aR estates, administration of winch has been
committed to the R^istmr, under 39 & 40 Geo. 3, and of which the net • 
balances are in course of payment, or have been paid to parties entitled to 
the same since the last Report* on 22 October 1833.

No. 40. Schedule  ̂ filed 1 March 1834, of Utl sums of money* bonds and other securities 
belonging to the estates committed to the Registrar, from 22 October 1832 
to 1 March 1833, and. of payments made thev^mt, with the balances appealing 
on the same after the expiration of l2  months from the d&te of each adminis
tration. ,

No. 41. A Schedule similar to No. 39, brought down to October 1834.
No. 42, A Schedule similar to No, 40, brought down to October 1834.
No, 43. Schedule of estates in the hands of the Registrar, exhibiting a statement of the 

amount of assets and unclaimed dividends payable ©n registered debts, from 
the year 1895 to 14 February, 1833, when the same* came into the hands of 
the present Registrar.

No. 44. Copy of Letter to the Secretary to Government* forwarding Schedules to be trans
mitted to the Court of Directors.

(signed) M . *
EeclesiasttCai and Admiralty Registiav, S, C,

25 April 1836. -

Returns and Statements required by the Chief Justice, and furnished by the
Prothonotary.

No. 1. Statement and Answer of the Prothonotary h» reply to the Queries pot to him 
and the other officers <d“ the court by the Chief Justice as to their respective 
offices, in the month of January 1834.

A^.R-7-This is joint with the Equity Registrar’s statement,
No. 2. A comparative Table of all fees received by the Prothonota^, and the charges 

for similar business in the Courts of Common Law at Westminster, as far as tb^ 
same could be ascertained.

No. 3. Return of fees received by the Prothonotary Rom 19 November 1832 t© 18 No 
vember 1833.

No. 4. Similar Return for the period Rom 19 November 1833 to 18 November 1834.
No. 5. Similar Return for the period from 19 November 1834 to 18 November 1835.

14. H 3 No, 6.
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Returns of the business done in the Prothonotary’s office in tlip year 1832, showing 
the amount received under each hehd.

charges made■ further, the effect of reducing the charge ta 5 alinas a folio of all 
per folio.

Return showing the business done and amount received under each head of charge 
for tlie year 183$, and also the effects of a reduction to 5 annas per folio of all 
charges per folio.

Return showing the amount charged for office copies of plaints, affidayits and orders 
in the Prothonotary’s office (omitting records'), from 19 November 1831 to 18 
November 1832, and from 10 November 1834 to 18 November 1835, at 10 annas 
per folio and at 6 annas per folio.

Statement of business done in the Prothonotary’s office from 1829 to 1834 in
clusive.

(signed) T. DicIwnSy Prothonotary, S. G.
25 April 1836.

A  CORRECT L ist of the Returns and Statements required by the Chief Justice, and
furnished, by the Clerk of the Crown.

No, 1. Statement and Answers of the Clerk of the Crown, in Reply to the Queries put to 
him and the other officers of the court by the Chief Justice as to their respective 
offices, in the month e f January 1834.

No. 2. A comparative Table of all fees received by the Clerk of the Crown, and the charges 
for similar business in the courts in England, as far as the same could be ascer
tained.

No. 3. Return of fees and emoluments of the Clerk of the Crown’s office, from 18 November
1833 to 18 November 1834.

No. 4. Return of fees and emoluments of the Clerk of the Crown’s office, from 18 November
1834 to 18 November 1835.

No. 5. Return of fees and emohiments of th® Clejrh of the Crown’s office, for the year 1835 
inclusive.

No. 6. Return of the total receipts of the Clerk of the Crown’s office, from 1825 to 1834 
inclusive. ’ ■ *

No. 7. Retuni of the business done in the Clerk of the Crown’s office for the year 1830, 
showing the amount received under each head.

No. 8. Return of the business done in the Clerk of the Crown’s office for the year 1832> 
showing the amount received under each head.

No. 9, Return of the business done ip the Clerk of the Crown’s office for the year 1834 
inclusive, showing the amount received under each head.

No. 1©. Return of the business done in the Clerk of the Crown’s office for the year 1835 
inclusive, showing the amount received under each head.

No. .11. A Statement of receipts for drawing and engrossing indictments, and drawing and 
engrossing records, copying office copies, drawing jury list, and copying same for 
publication, in the years 1830, 1832, 1834 and 1835, at 1 rupee per folio, at 
10 annas per folio, agreeably to the table of fees, and also at 6 annas per folio.

No. 12. Charges formerly in misdemeanor and charges now in misdemeanor; charges 
formerly in felony and charges now in felony.

No. 13. Number of cases tried in the Supreme Coui’t at the sessions of Oyer and Terminer 
and Gaol Delivery, from the year 1829 to the year 1834 inclusive.

(signed) H enry Holroyd,
26 April 1836. ‘ Clerk of the Crown.

A List bf the Returns made to the Chief Justice by the Clerk of the Papers.

No. 1. Statement and Answers of the Clerk pftbe Papers in Reply to Queries put to him
and the other officers by Chief Justice aS to their respective offices, in the month,
of January 1834.

No. 2. Explanation by the Clerk of the Papers respecting certain fees alluded to in the 
letter of the President of Board of Control, dated 13 August 1832.

No. 3. General comparison of fees received here, with the fees received for the like business
■ done at home.
No. 4. A comparative Statement of the reduction caused in the office of the Clerk of Papers 

by the new system of taxation, in February 1831.
No. 5. A Return of the receipts and emoluments from 1828 to 1834.
No. 6. A Return of receipts and emoluments for 1835.

No. 7.
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No. 7. A detailed statement of fees and emoluments classed under distinct heads for 1830. 
No. 8. Ditto, for 1831.
No. 9. Ditto, from 1831 to 1834, classed under distinct heads.
No. 10. An abstract of business from 1829 to 1834.
No. 11. The effect a reduction from 10 to 5 annas per folio would cause in the profits of the 

office for 1835. •
(signed) Joh n  Franks,

Clerk of the Papers.

No. 1.
On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

E etcbks and required by the Chief Justice, and ftirnished by the
Sworn Clerk.

No. 1. Statement and Answers of the Sworn Clerk in reply to the Queries put to him and 1834* 
the other officers of the court by the Chief Justice as to their respective Offices in 
January 1834i

No. 2. Statements and observations submitted to the Judges in consequence of a cOmmuni- May 1834. 
cation from the President of the India Board, dated August 1832, relative to the 
charges of the diffelcnt offices of the Supreme Court. *2? April 1835.

No. 3. Return of receipts and emoluments for the year 18S4,
No. 4. Return o f receipts and emoluments of the Sworn Clerk’s Office since the yeai’ 1827 May. 

to the end of 1834; Account of receipts and emoluments from the year 1827 to 
the end of 1830, the new system of taj;ati0n having come into operation in 
February 1831. . .

No. 5. Return of fees and emoluments of the Sworn Clerk’s Office, for the year 1836. November.
No. 8. Fees of the Sworn Clerk’s Office, distinguished under the different heads of charge, 

including two terms o f 1829 and two terms o f 1830.
No. 7. Ditto, ditto, for the four terms of the year 1830.
No. 8. Ditto, ditto, for the years 1831, 1832, 1883 and 1884.
No. 9. List o f , bills, bills amended, bills o f revivor, supplement, &c.; answers, further 

answers, pleas, demurrer, 8tc., from the year J8$8 to 1834.
No. 10. Fees of the Sworn Clerk’s Office, distinguished unden the different heads of charge 

for the four terms of 1835.
No. 11. Return, showing the effect it would have upon the Sworn Clerk’s Office, i f  the December, 

rate at present fixed for engrossing and for office copies was reduced from lO 
annas per folio to 5 annas.

(signed) R . 0 . X>otcda,
Sworn Clerk.

Court House, 25 April 1836.

List of Returns made to the Judges by the Examiner o f  the Supreme Court.

No. 1. Statement in reply to the Queries submitted by the Judges of the court.
N.O. 2. Return of the fees, salary and emoluments from 20 December 1824 to 20 December 

1827.
No. 3. Return of the fees, salary nnd euaolumettts from 20 December 1827 to 20 December

1834.
No. 4. Return o f the foes, salary and emoluments from 18 November 1834 to 19 November

1835. • ■
No. 5. Statement showing the amount of charges for drawing, copying and engrossing of 

all business in the Examiner’s Office for the years 1833, 1834 artd 1835, at 10 
annas and 8 annas per folio, and at 6 annas per folio, showing the effect of that 

. reduction.
(signed) E . Macna^hien, Examiner.

List of Returns made to the Judges by  the Receiver of the Supreme Court. 

Return of Commission, &c.:— ■
No. 1. For the'year 1832.
No. 2. For the year 1834.
No. 3. And from November 1834 to October 1835, inclusive.

(signed) E . MavnagMen,
Receiver, Sopieme Court’.

14. 11 4 ■ R E T U fiN S
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No. 1.
On Fees and Sala* 

• Ties of the Officers 
of the Supreme 
Courts,

Retuens required by the Chief Justice and made by the Sealer.

No. i. The Sealer’s fees and emoluments from l-Januai^ to 81 December 1834.
No. 2. The Sealer’s fees and emolutttcnts from 19 November ,1834 to 18 November 1835.

(signed) JS. JB. R ^ a n , Sealer.
25 April 1836i .

ETOENs required by the Chief Justice and toade by the Clerk, to the C hief Justice.

No. 1, The fees and emoluments of the Clerk to the Chief Justice from l  January to 31 
December 1884.

No. 2. The fees and emoluments of the Clerk to the Chief Justice from 1 January to 18. 
November 183S.

25 Aptil 1836.

(signed) JE. J3. R yan,
Clerk to the Chief Justice.

L ist of Returns made tO the Honourable the Chief Justice by John Cato, Clerk to the 
'  ' Honourable Mr. Justice Grant.

No. 1. l^turn of fees and other emoluments, received by and payable to John Caw, Clerk 
to the Honourable Sir John Peter Grant, for the year 1834, certified by the said 
John Caw on 1 May 1836.

No. 2. Return of fees attd other emoluments received by and payable to the said John Caw, 
from 1 January to is November 1835, certified by me said John Caw on 19 No
vember 1835.

(signed) John Caw,
Clerk to Mr. Justice Grant.

Calcutta, 25 April 1836.

No. 1 . List of Returns made by the Chief Intermeter. A correct return of the salary, fees 
and emoluments received by me, W , G. Blaguire, Persian Translator and Chief 
Interpreter to the Supreme Court of Judicature at Fort William in Bengal, for 
and during the year 1834. Required by the Honourable the Chief Justice.

(signed) W. C. Blaguire,
' '  Persian Translator and Chief Interpreter.

No. 2. A Correct Refumi^ Hie fees and emoluments received by me, W. C. Blaguire,
Persian Translator and ChiCT Interpreter to the Supreme Court of J udicature at 
Port William in Bengal, for and during the year 1835. Required by the Honour
able the Chief Justice.

(signed) W. C. Blntguire, 
r _ v%rman Translator and Cliief Interpreter.

L ist of Returns .made by the Second Interpreter.

No, 1. A correct Return of the salaiyi ^rsonal sessions allowance and fees (for translations 
made at home) received by W, D, S, Smith, sole Second Interpreter of the Orien
tal languages in the Supreme Court of Judicature at Port William in Bengal, for 
and during the year 1834, required by the Chief Justice.

No. 2. A correct Return o f the salary, personal sessions allowance and fees (for translations 
made at home) received by Mr. W. D. S, Smith, sole Second Interpreter of the 
Oriental languages in the Supreme Court of Judicature at Fort William in Bengal, 
from the 18th November 1834 to the 17th November 1835, required by the Chief 
Justice.

(signed) W, D . S . Smith.

A  CORRECT

    
 



INDIAN LAW COMMISSIONERS. 65

No. 1.
A CORRECT List of Returns and Statements requited by the Chief Justice, and furnished by On Pees and Sala*

the Taxing Officer. ries of the Officers
' of the Supreme

No, I. A  Return of the Attorney’s and officer’s bills taxed, and of the gross amount of the Courts.
'Taxing Officer’s feq?,. exclusive of his office establishment, froiR 8 February 1831 , . 1' ,.
to 18 November 1833. ,

No. 2. A  Return of the Attorney’s and officer’s bills taxed, and of the gross amount of the 
Tnxiug Officer’s ^ s ,  inclusive of his office establishment, from 19 November 1833 
tq 18 November 1835.

No. 3. Ref̂ um Of expenses of the Taxing Officer’s establishment, from 1831 to 1834 
inclusive.

(signed) Michard Vaughan, Taxing Officer.
28 April 183ff.

A  CORRECT List of RetUTOS Rnd Statements required by the Chief Justice, and furnished by
ffie Counsel ftwr Paupers.

No. 1. Salary and emoluments of Counsel for Paupers for the year 1834,
No. 2, Return of the fees and emoluments of the Advocate for Paupers from 18 November 

1834 to 19 November 1835.
(signed) Mich(frd Mit/mwett,

25 April 1836. ,  Advocate for Paupers.

A  correct L ist of Returns and Statements required by the Chief Justice, and furnished by
the Afromey for Paupm».

No. 1. Return of fees and emoluments of the Attorney for Paupers from I November 1834 
to 19 November l$35.

(signed) Charles Strettell,
Attorney fiw Paupers.

A CORRECT List of Returns and Statements required by the Chief Justice, and furnished by
the Clerk to the Chrmnd Jury.

No. 1 . Return of tiie fees and ^olnmentsof Clerk to the Grand Jury for 1835*
(signed) JJ. Swinhoe,

25 April 1836. Clerk to the Graod Jury.

No. l .  A  coRBEC* Return of the salary and fees reemved by 3dr. Gentloom Aviet, deceased, 
the late Interpreter and Tipstaff to toe Honourable Sir E d w ^  Ryan,
Chief Justice of the Supreme Court of Judicature at Fort William in Bengal, for 
and during the year 1834. . . ' .

(signed) . J .  G .  A v k t ,
Intm^eter mid Tlpstoff to 

the Honourable the Chief Justice.

Returns of the Oner ̂  Apparator.

No. 1. Return of fees, emoluments and salary, from 18 November 1833 tO 18 November 
1834. .

No. 2. Ditto, 19 November 1834 to 18 November 1835;
(fflgned) B .  P r & t m ,

Caleutta, 25 April 1836, Crier and Apparator.

A List of the Returns made to Cfoief Justice h y  the C ^ f  o f fee
Insolvent Court.

No. l.  Return of receipts and emoluments from 1829 to 1834.
No. 2. Statement of business from 1829 to 1834.

14. I No. 3,
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No. 1. No. 3. Return of receipts and emoluinents for 183S.

^nhe*Officers No. 4. Return, showing the effect a reduction fVom 10 aiwas for en^<^sing and office 
copies to 5 annas per folio would cause in the receipts of the office for 1835.nes

of the Supreme 
Courts. (signed) Jno. Franks, 

Chief Clerk.

AcoasscT L ist of the Returns and Stateuaents required by the Chief Justice, and 
furnished by the Examiner, Common Assignee and Commissioner for taking Affidavits 
of Insolvents in the Court, of Insolvent pebtors.

No. 1; Receipts and emoluments of offices held by me, viz.; Examiner, Common Assignee, 
and Commissioner for taking Affidavits of Insolvents in prison, for 1834.

No. 2. Receipts and emoluments of offices held by me, viz.; Examiner, Common Assignee, 
and Commissioner for taking Affidavits of Insolvents in prison,, for the year 1835.

No. 3. Amended Return of receipts and emoluments of offices held by me, viz.; Examiner, 
Common Assignee, and Commissioner for taking Affidavits of Insolvents in prison, 
for the year 1835.

, (signed) P . O'Hanlon,
E^uniner, Common Assignee, and Commissioner, &c.

25 April 1836.

RETtlBNS to Orders o f  the Honourable the House of Commons of the Amount of Salaries 
and l^noluments of every kind received by the several Officers of His Majesty’s 
Supreme Court of. Judicature at Fort "William in Bengal— Ordered by the House of 
Commons to be piinted, 5 February 1830.

L IS T .

No. 1. Letter from C. E. Gfrey, Sir J. Franks and Sir E. Ryan, to the Secretary of the 
Board of COttimissionefs for the Affairs of India.

No. 2. Return of the Honourable Sir Charles Edward Grey, Knight, Chief Justice.
No. 3. Return of the Honourable Sir John Franks, Knight, First Puisne Justice.
No. 4. Retumof the tSottoarable^r Edward Ryan, Knight, Second Puisne Justice.
No. 5. Table of Fees framed in l$03, and Tables of Fees in the Vice-Admiralty Court.
No. 6. Rules and Orders of Court relating tp fees, and regulating the Master in taxation 

of costs.
No. 7. Charts ahd fees made and received by the Registrar, not provided for in the Table 

of Fees o f 1003*
No. 8. CJharges and Eees made and received by the Master," not provided for in the Table of 

Pees of 180$.
No. 9. Schedules showing the state of business on the Equity, Ecclesiastical and Admiralty 

sides the Eupreme Court, from 1800 to 1827, both inclusive, and showing the 
numbea* of b®s and answers filed since the estaWlshmeat of ,the Court.

No. 10. Schedule showing sfate of business oft the Plea and Crown sides of the Court, 
from the estahli^ment of the Court.

No. 11. Schedule showing the number of writs received in the Sheriff’s office from 1800 to 
1828, both inclusive.

. No. 12. Present List o f sidaried officers, and geacry ostabhidhQienf of die Court, not included 
in the SherifiTs estabiishwent.

No. 13. Establishment of the Sheriff’s office, including the court-house, gaol, and the 
house of correction.

No. 14. Return of James Weir Hogg, esm. Registrar in the Equity, Ecclesiastical and 
Admiralty sides of ffre Court, and Registrar of the Vice-Admiralty Court.

No. 16, Return of James Weir Hogg, esq.. Receiver.
No. 16. Return of Gcorae Money, esq., the Master in Equity, Accountant-general, and 

Keeper of the Records.
No. 17. Return of William Hunter Smoult, esq,, Clerk of the Crown and Prothonotary.
No. IS. Return of John Wheatley, esq., SwOWi CSerk.,
No. 19. Return of Robert O. Dowda, esq.. Clerk of the Papers, Depositions and Reading 

Clerk.
No. 20. Return of .EUiot Macnaghten, esq.. Examiner and Sealer.
No. 21. Return of Sheriffs for years 1825, 1826 and 1827-
No. 22. Return of Richard Maraell, esq., Counsel for Paupers;

No. 23.
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N o . i .

No. 23. Return of Mr. Charles George Strettel, Attorney for Paupers. On Pek and Sala-
No. 24. Return of the Clerks to the Judges, with a statement of some charges not provided

for in'the Table of Fees of 1803. Courts. '
No. 25. Return of Mr. William Coates Blaguire, esq., Principal Interpreter and Persian .. ... ...■„...

Translator*
No. 26. Return of Mr. William Derrick Sovereign Smith, Second Interpreter.
No. 27. Return of M r . A* G. Silveira, Interpreter of the foreign European languages.
No. 28. Return of Mr* Beojamin Preston, Crier of the Court, and Tijpstaff to the Chief 
■ Justice.

No, 2&. Return of George Aviet, Interpreter tq Wie Chief Justice.
No, 30. Return of 6lentlooln Aviet, Interpreter and Tipstaff to Sir F><lward Ryan, and In

terpreter to the Grand Jury.
No. 31. Return of Edmund Preston, Tipstaff" tO Sir John Franks.
No. 82. Return of Gentloom Aviet, junior, Ipterpreter to Sir John Franks.
No. 33. Return of Mr* Robert Swinhoe, Clerk to the Grand Jury.
No. 34. Return of M r *  Samuel Prattington Stacy> Marshal of the Vice* Admiralty Court.
No. 35. Return of David Pearson, Gaoler.
No. 36. Rules and fees establi^ed by order of A e IruJges, the I5th of June 1829.

ScHUDCiB (B.) •

P beS’e n t  N e t  A vebage .AltNXfAi, V aeue  of OFPicns*. 

EherifT, Gaoler, Naaeer lOld Mehter not mcluded.

Ecclesiastical and Admiralty Registrar - 
Equity Registrar - - -
Prothonotary - • - - . _ *
Master _ - _ -
Accountant-general - - - _ .
Record Keeper - 
Sworn Clerk
Clerk of the Papers - -
Clerk of theOowa —  - - - -
Examiner - - * - -  - , *
Receiver - - - -
Interpreter, First - - : - - - »

,, Second * r 
,, of Foreign European Languages - 

Sealer
3 Judges’ Clerks - ,
Crier - - - ‘  -
Pauper Counsel - - - - - .
Pauper Attorney
3 Tipstaffs - - ' . » - - ,  *
8 Judges* Interpreters ^
Interpreter to Grand Jury - - - .
Clerk to Grand Jury - . - - - -
2 Moulavies - •*
2 Pundits - - - - - - ,
2 Moolnas
Brahmin - - - - - - -
Allowance for Chobdars - - - *
Examiner of Insolvent Court - - v
Chief Clerk of Insolvent Court - - •
Taxing Officer - - •*

Ms.
89,037
52,786
H n o
87,358
25,681

936
ai,104
W,327
14,899
15,1112
18,704

9,147
10,405

8,000
5,611

80,147
3,875
6,703

4 -

14
8
4

4,468 14
2.792
2.792 

409 
800

2.234
2.234 

335 
335

2,860 
8,036 

13,885 -  
2i24& 15

in c lu d in g  commission.

jexclusive of fees.

4,38,855 10 3, or 4,62,779 5 7

M. I 2 SCHBOITLE

    
 



68 SPECIAL REPORTS OF THE
No. 1.

On Fees and Sala* 
ries of the Officers 
of the Supreme 
Courts.

Legis. Cons.
• 33 January 1837. 

No. 13.

Schedule (C.)
Present Gross Average Value op Offices.

Ecclesiastical, &c. Registrar - 
Equity Registrar - - ■ -
Prothonotary - - - -  -
Master -  - - « » «
Accountant-general -  - - * -
Record Ke'eper - -  - - -
Sworn Clerk _ _ - _ -
Clerk of the Papers -  -  -  -
Clerk of the Crown -  -  -  -
Examiner - -  -  - .  _
Receiver - - - - - -
Interpreter, First - - - - -

,, Second - -
„  Foreign European Languages 

Sealer - - - - - - -
Judges^ Clerks -  - t
Cri er - - - - - - -
Pauper Counsel - - - - -
Pauper Attorney - - - - -
Tipstaffs -  - -
Judges’ Interpreters - -
Interpreter to Grand Jury -
Clerk to Grand Jury -  - • -
Moulavies - - - - -
Pundits .  - -  - .
Moolnas - - - - - .
Brahmin - - .  - .  _
Chobdars - - - - - -
Examiner of Insolvent Debtors’ Court - 
Chief Clerk of Insolvent Debtors’ Court 
Taxing Officer - r - - t

- 43,717 - —
- 60,469 1 3
- 34,966 — -
- 42,039 4 -
- 1,931 10 8
- 1,674 9 -
- 24,841 1 6
- 19,868 3 6
- 20,409 9 -

- 19,672 14 6
- 417 13 —
- 9,147 4 -

- 12,573 - 7
" 3,000 - -

6,091 - -
- 21,629 10 —

3,816 14 -
- 6,703 4 <.

4,468 14
- 2 ,792 4
- ■ 2,792 4 -
- 400 - —
- 800
m 2,234 7 -

2,234 7 —
•- 336 1 -
- 336 1 —

2,860 8
7 9,409 2 —
- 16,391 10 9
• 25,800 8 -

4,02,311 6 9 ,t

exclusive of commission.

exclusive of commission.

exclusive of commission.

}exclusive of fees in suc
cessful cases.

a, or Co.VRs. 4,29,132 1 10

Schedule (D.)

Salaries.
Sheriff, Nazeer and Mehter not included.

Registrar in Equity - * - 
„  Ecclesiastical
,, Admiralty

Master - - - -
Clerk of Papers - - -
Examiner - - - -
Counsel for Paupers 
Attorney for Paupers - 
Judges’ Clerks - - -
Principal Interpreter - 
Second ditto - - -
Interpreter of Foreign European 
Crier - - - - -
Interpreters to Judges -

„  to Grand Jury -
Tipstaffs - - - -
Clerk to the Grand Jury 
Moulavies - - - -
Pundits .i - - -
Moolnas - - -
Brahmin - - - -
Chobdars, C. J. -

„  Puisne Judges

Whole Amount of Salaries -

1,862'1
1,862J

:es -

6,686 4 -

3,724 - -

7,273 8 8
3,724 2 -
4,065 9 -
6,703 4 -
4,468 14 -
8 ,380 2 -
7,448 4 -
4,096 8 -
3,000 - -
1,582 12 —
2,792 4 -

400 — —
2,792 4 -

800 - —

2,234 7 -
2,234 7 —

836 1 -
336 .1 -

1,430 4 -
1,430 4 -

74,827 3 8, or Co.’s 79,816 11 6

Schedule
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Schedule (E.)

P eoposeD Finai Abeangement of Offices.

69

No. 1.
On Fees and Sala
ries of the Officers 
of ibe Supreme 
Courts.

Master, Accountant-general, Examiner in Equity and Examiner in Insolvent 
Court -

Ecclesiastical, Equity and Adtniralty Registrar, and Sw«m Clerk, about 
Prothonotary, Clerk of the Crown, Clerk of the Papers and Sealer 

. Taxing Officer, Receiyei*, Record Keeper and Chief Clerk, of the Insolvent 
Court - ' - - ;  ■ -■  - - • . * -

Attorney for Paupers | - -
3 Judges’ Clerks - - -  - -  - -  - -  - -
2 Interpreters of tiie Court, 4,800 salaiy to Seuiorlnte^reter, 0,600 salary 

to Junior Interpreter, and about 8,000 in fees, about * - - -
Crier - - ' * - - •“
2 Judges  ̂Interpreters - * • - _■  » t
Clerk of the Grand Jury - * * - - - - -
2 Moulnahs - * - - -
2 Brahnios - - “ "  *  ̂ “ 1 “
Allowance for Ohobdars (C. J. 604 each; “Puisne Judge> 336) - *

I Schedule (P.)

P koPOSED ISmSDIAtK A»ftA»«fEaiENT o f  THE COUBT.

Equity Registrar, Makternnd Accountant-General, Mr. Dickens - 
. Ecclesiastical and AdBuraRy R^istear^ Mr. SmonH, abotti 
Prothonotary and Clerk" of the Crown>_Mr. Holroyd - - -
Taxing Officer and Record Keeper, Mr. Vaughan * - -
Sw om Clerk,M r. O’Dpwda -  ̂ - n r  v  ^
Clerk of tiie Papers and Chief Clerk of timjnsolvent Court, Mr. Pranks 
Examiner in Equity and Receiver, Mr. Macnaghten - - -
Exannner HI the R ^ lvent Debtors’ Court,. I f e  D ’Hanbn -  
Counsel for Paupers, Mr. M a m e ll^ *  - - •»
Attorney for Paupers -  -
Judges’ Clerks ~ - « - 1 -  - -  • -

, First Interpreter, Mr.IBIacqufere (8 , l 00  ^lary) -  - - -
, Second Interpreter, Mr. Smith (4,800  salary) - - -

Interpreter o f F o r e ^  Buropean i<angr»ges, ll%  A ir^  .
Sealer, Mr. Ryan ~
Crier, Mr. Preston *: - -  “ - - -
1 Tipstaff -  .| . -  “ -  -
Allowance for Chobdars - •
Interpreters to the Ch,ief Justice ■ - - - - ,
Interpreters to the Pui^e Judges -  - _ “ «
Clerk to the Grand Ipry, Mr. RtSwinhoe - -  - - ,
Moulavies - -j

' Pundits - - -  ■ - _ . _ 1,.,-,..,^
Moulnahs - - - * - - . - -  _ '
Brahmin - - - - - - -

Co.’s J2s.
64.000
54.000
36.000

36.000 
4,800

25,200 ’

10,400
2,400
1,200

400
360'
72a'

1,176

2,08,666

. . . .

1 ^1

Pi’; '

■ - 1 

’ ■ r

Co*s Jis.
- 66,000
- i^ ,0 0 0
m 24,000
- 24,000
- 22*800
- ,  33,000
4K 30,000

. # «i*400
- 7,200
- 4,800
“ 26,200

-f ; , ,0,800
'•+ ' ■**' 11,100

.3,0 0 0
8,600

 ̂ -1 . 964^
... 1 ,176
** 3,600

8 ,602
- 800
- 2,400

2,400
- .3 6 0

■*

i 3,88,766

* 3 S c h e d u le
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On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

70 SPE C IA L  E E P O B T S  O F  T H E

S c h e d u l e  ( G . )

Amount of Expenditure In each Ofpice.

Ecclesiastical, &c. Registrar 
Equity Registrar 
Prothonotary - - -
Master - - - -
Accountant-general 
Record Keeper 
Sworn Clerk - - -
Clerk o f the Papers 
Clerk of the Cfown 
Examiner - - -
Receiver - - -
Sealer -  ̂ -
Judges’ Clerks 
Crier - - - _
Examiner of I. D. C, 
C h ie fC le rk o fl. D. C. - 
Taxing Officer '  •

Sicca Jis.
- - - ■ . * 5,682 -

- - ■- - * 7,373 1 3
18,866 - -

- - - - - 4,681 4 -
2,^10 — -

- - - - - . • ^ 738 9 -
- . - - - - - 3,737 1 6
- - - * - - 2,541 3 6
- . - - - - 5,619 9 —
- - - - - - 4,560 7 6
- - - - — # • - 1,794 — —
- - - -i' - %80 —
- - - - * - - . 1,481 12 -
- - ‘ - - 440 6
- - - ■ - - - . • 1,372 9 9
- - - - - 1,506 10 9

3,054 9

58,329 3 3

Of Company’s Rupees - - -■ 62,218 13 1

, Sch ed u le  (H.^

R eductions by reducing everytliing paid by folio, except the Fees to the Interpreters, to 
Five Annas, and by introducing Lord Brougham’s rule as to Decrees, and by abolishing 
the engrossmg of Depositions in the Examiner’s Office, and by making all Folios consist 
of 90 words.

Master - - _
Accountant-general
Prothonotary,

Equity Registrar -

Ecclesiastical Registrar 
Sworn Clerk 
Clerk of the Papers 
Examiner - - -
Clerk of the Crown 
Chief Clerk of Insolvent  ̂

Court - - -/
Examiner of Insolvent! 

Court - - -J

2,986 7
380 3 

12,002 -

21,874 4

5.655 10 
7,700 10
3.656 -  
5,965 12 
7,570 -

7,936 1

1,000

Period from which Returns are taken:

-  November 19, 1884, to Noveinber 19, 1835.
-  November 19,1834, to November 19,1836.
1 Year 1832.
g /Average of 1832,1833, and 1827, also included 
° 1  in taking the avmge Of th© Decrees.
-  Year 1835.
-  Year 1335.
-  Year 1835. .
-  Average of 1833, 1834,1835. '
-  Average of 1830, 1832, 1834, 1835.

-  Year 1835.

_ /This is a conjectuial estimate, no Return having 
~ 1  been furnished.

76,627    
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SCBEDUtE (I.)

Present Fees 
and

Commission, in 
Company's 

Enpeea.

Imm̂ î te

Reductions.

Sum
immediately 

applicable to the 
Payment of 

SalarleO
and Expenses.

Expenses
of

Office, in 
Sicca Rupees.

Sakifî  
to be

immediately, iu 
Company’s 

Rupees*

-3$>45A — 6,565 16 - 29,894 6 - 6,682 * - 12,000 - -

34,872 IS 3 21,874 4 6 32,998 8 9 7,673 1 3 I
34,766 U 8 2,986 7 -  

9,670 ». 8
31,779 4 8 4,681 4 - V 66,000 -  -

29,621 10 - 26,651 9 4 2,210 - /
24,841 I 6 V  ̂ - 24,841 1 6 ■ 3,737 1 6 22,806 - -
16,671 6 6 
16,60S 6 -

fo « m 16.671 6 6 
16,503 6 -

4,360 7 6
1,794 - 1, 80,000 - -

28,300 8 e. • SO • 26,300 8 - 3,054 9 - 1 24,000 - -1,674 0 - * e» w 1,674 9 -  
22,963 16 -

788 9
34,966 - 12,002 1 - 10,866 te -  ̂ 24,000 -  -20,409 9 - 7,576 «. - 12,889 9 - 6,619 9 -
16,144 1 6 
16,391 10 9

16,144 1 6 
15,391 10 9

2,641 8 6 
1,606 10 9 1 33,000 -  -

9,409 S - 9,409 2 - 1,372 9 9 8,400 -  -

f  8,100 -  -
^  an w • «6 . # so. ■ {  4,800 -  *

t  1,200 -  -
6,091 -  - * * - 6,091 *- - 480 - 6,000 - -

13,249 '8 - 13,249 8 - 1,481 12 - 25,200 - ^
9,233 8 - * »  » 9,238 8 - 440 6 - 3,600 _ -

« • » • .  . to .  . •  •  • 7,200 _ _
4,800 -

• T • . . . 960 -  -
' « * * . .0 - - 7,200 -  •

T • a* • 'tr *  *• fo ■* - 800 -  -
,  -  - -  - . H . •0 •  . 2,400 -  -
wk .  -  : - ,0 -  - 2,400 -  -
-  -  • •  •  a. . . . 860 -  -

360 -  -

V  • * . :  -
- 6 A'  - i » m  -  *

3,66.341 i 2 59,058 7 2
Oi ;

2,97,482 10 - 
OompOByla î pee

68,329 3 3 
e,62,218 13 1

296,756 -  - 
62,218 13 1

£eeleî a«ticfll aa4 Admkalty 
Eegletrar.

Equity RegistrAf • Mistesje « .  ̂ .
Accomttant'gciiâ  *
Sworn Clerk . - -
Examiner in Equity  ̂
Receiver - - - -
Taxipg Officmr • - ' -
RecorJ Keeper •
Prothonotary - • -
Clerk of the Crown »•
Clerk of the Pepere 
Chief Clerk of the Insolvent 

Debtors* Court.
Examiner of Insolvent Debtors  ̂

Court.

Interpreters  ̂ v

Sealer .  .  f.
Judge’s Clerks 
Crier - *• ^
Countd for Paupers  ̂
Attorney for Paupers - 
One n̂pOtiaff 
Judges’̂ Interpreters - 
Clerk of the Grand Jury 
Moulavies 

* Pundits - -
Moulnalu - - -
Brahmin -

Allowance for diofadars

,6 8 , 9 7 4  1 3  I  

*97,4^ I® -

^ ,49^  3 I

Mr. Smoalt.

Mr. Pickens.

Mr. O’pCwda.
Mr. M'Nsghten.

Mr. Vanghan.

Mr. Bolroyd.

Mr. Franks.

Mr. O’Hanloo.

Mr. Bl4Cquiere.‘
Mr.
Mt.Airet.
Mr. Ryâ .
On permanent fociing.
Mr. Preston.
Mr. Mamell.
On permanent footing.
Mr. .. ........
On permanent attiooQt.
Mr. R. 8«nnlio«.
I Present holders.
On permanent footing.
'fo be increased when another 

is appointed.
On ̂ penwmeut footing.

r Whole immediate expense to 
I GoOeimnient, 
l^lMefOOap^nfiESevetBlfl^t.

rlmmediate charge to Cid. 
}  vernment, instead of the 

present amount of Hilaries, 
79,815. 11. 6.It

SCHEPUPE (iC.)

-- *....

Present Fees 
* and 

CnmnuEskm, in 
Coropany’k 
Rupees.

Total • 
Reduction 

at
present proposed.

Sums 
spplicaMo 
Payment M
Salktfon

and Expanses.

intimate Salaries, 
in

Conqiany’s
Rupees.

Ecclesiastical and Admiralty 35,450 - 6,565 10 - 29,894 8 - —;
Registrar. 

Equity Registrar 64,872 13 3 21,874 4 6 32,998 8 9 7,673 1 3
Sworn Clerk - . . 24,841 I 6 7,700 10 - 17440 7 6 3,737 1 «
Master . . . . 34,766 11 8 2,986 7 - 81,779 4 8 4,681 4 -  

2,210 -  -Accountant-general • 
Examiner in Equity -

29,621 lO - 9,070 8 20461 9 4
13,617 8 6 6,965 12 - 9461 9 6 4,660 7 6

Examiner in Insolvent Debtors’ 
Court.

9,409 2 - 1,000 * - 6,409 2 - 1,872 9 9

Prothonotary . . 84,966 -  - 12rf»2  1 - 22,963 15 - 10,866 * -
Clerk of the Crown 20,409 9 - 7,870 -  - 12,33 9 - 6.519 9 -
Clerk of the Papers - 16,144 1 6 3,556 -  - 12,688 1 6 2,541 8 6
Sealer • • - « 6d)91 * - • -  - 6,001 -  - 480 -
Taxing Officer - .  - 26,800 8 - • .  . 26,300 8 - 3,064 9 - 

1,794 -  -Receiver - - - *“ • 16,603 5 - - - - 16,503 ft -
Record Keeper . - - 1,674 9 - - - • • 1,674 9 - 738 9. -
Chief Clerk of Inisotvcnt 

Debtors* Court.

14.

15,391 10 9 7,936 1 - 7,455 9 9

I 4

1406 19 9

1 -

)
6 4 ,0 0 0  -  t .

36,000 - -

36,000̂

f Ecclesiastical, Egnitjr and 
■! Admiralty R̂ Sstrar, tuid 
(. Sworn Clerfr.

Master, Accountant-general, 
Rxaminer in Equity, and 
Examiner in E D. C.

(Prothonotary, Clerk of the
< erotw, < 3 ^  Pspew.

 ̂ and Sealer.

flixii® ; Offioet, Beeewai
< Record Keeper, and <2uef 

Clerk Of I. D C.

(CantfoW)
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S c h e d u l e  ( K . ) — continued.

Interpreters

Judges’ Clerks - 
Crier
Attorney for Paupers - 
Judges’ Interpreters - 
Clerk to the Grand Jury 
Moulnahs 
Brabmins
Allowance for Chobdars

Legis, Cons. 
13 June 1836. 

No. 4.

Present Fees 
end

Commission, in 
Company’s 

Rupees,

13,249 8 -  
2,233 2 -

3,56,341 1 2

Total
Reduction

at
present proposed.

Sums
applicable to 

tbe Payment of 
SaUrios 

and Sxpenses.

13,249 8 - 
2,233 2 -

85,216 14 2 2,71,324 8 -  68,329 8 3
Or Compsiiy’s Rupee% 62,218 id 1

Ultini«teSalaii«̂
in

Cowpsny’t
Rupees.

1,481 12
440 6

Surplus, besides tbe rrbole amount of ptesent SalariM saved •

f 4800 -
1 8.600- -

26,200 -
2,40(1 - •*oH'
4,800 -
7,200 - -

400 -
360 -
720

*
1,76,656 -

62,218 13 1

2,36,874 13 1
2,71,324 3 *

32.449 6 11

79,815 11 6

1,12,266 1. 4

Senior Interpreter.
Junior Interpreter. 
Judge*’ Clerks.
Crier.
Attorney for Î upers. 
Judges’ Interpreters, 
Clerk to the Grand Jury. 
Moulnalis,
StidumBs,

/Whole final expense to Go> 
t vemment.

 ̂ plan as at present propossua 
Amount of present Salaries.

Fund applicable to future 
reductions, without sub
jecting the Government to . 
any expense beyond that 
at present incurm.

(No. 175.)
To JF. M iite tt, Es<j., Secretary to the Indian Law Commissioners.

Sif,
I  AM directed by the Right honourable the Govemorogeneral o f India in 

Council to transmit to  you, to he laid before the Indian Law  Commissioners for 
their consideration, copies o£ theRapefs, noted below^* relative to the mode o f 
examination practised with regard to witnesses in Equity suits pending in the 
Supreme Court.

2. As connected with this subject, I  am desired to forward the correspond
ence (also specified helow,f) on the subject of the fees o f the officers of the 
Supreme Courts o f  the three Pre^dencie^ with the view to its being laid before 
the Indian Law Commissioners for their consideration, and such suggestions as a 
perusal of the contents of those documents may lead them to offer.

3. ' In the consideration of the plan for regulating the allowances o f the officers
o f the Supreme Court, the Commissioners are requested to hear in mind the prin
ciple referred to in the 4th para, o f the letter o f this date, addressed to the Judges 
of the Supreme Court o f Fort William. ' .

4. You are requested to return the original papers when they are no longer 
required by you.

I  have, &c..
Council Chamber, (signed) H , Maenaghtm, „

13 June 1836. Secretary to the Government o f India.

M in u t e

• Letter to the Judges of the Supreme Court of Fort William, dstfed SOth May ISSU.
Letter from the Judges of the Supreme Court of Fort William in reply, dated 6th Juae.
Letter to the Judges of the Suprenle Cotnt of Fort WiUiam, dated 13wi June.
•|- Copy of a Letter from the Honourable the Court of Directors to the Governor-general of India in 

Council, No. 3, dated 10th June 1885} Copy of a Letter from tjie Governor-general in, Coimcil to the Judgea 
of the Supreme Courts of FOrt William, Fort St. George, and Somhay, dated 2d November 1835,

Copy of a Letter from the Judges of the Supreme Court of Fort William, dated 80th November.
Copy of a Letter to tbe Judges of the Supreme Court of Fort William, dated SOth November.
Original Letter from the Judges of the Supreme Court of Fort St. George, dated 8lst December 1835, with 

85 enclosures.
Original Letter from the Judges of the Supreme Court of Fort St. George, dated 26th February 1836, with 

one enclosure.
Original Letter from the Judges of the Supreme Court of Bombay, dated 27th Jarraaty 1836, with 22

enclosures. ' ,
Original Letter from the Judges of tbe Supreme Court of Fort William, dated 25th A f ril 1836, with seven

enclosures.
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M in u t e  by the Right honourable the Governor-general, dated 1 1  iSeptember 1 836. Legis. Cons.

I  AM induced, upon considerations into which I  will very shortly enter, to bring  ̂ No. u 
before the Government a subject, on the propriety of postponing which I not long Minute* 
ago entirely concurred. In the beginning of last May the Judges laid before us a Letter from Judges, 
Import upon the existing establishments of the Supreme Court, and suggested such on Supreme Court 
alterations ns it appeared to them desirable to effect in the number and emolu- 
ments of the officers under them. Direct attention was first given to this Subject 
by the Government* under orders of the Court of Directprs, dated June 1835, 
founded on-returns, which had been transmitted by order Of the House of Commons.
They directed the payment of the officers o f the Court at a moderate rate, and 
strongly expressed their opinion, that whatever reduction could be made should be 
for the benefit of the suitors in "judicial proceedings, and of heirs and egatees in 
matters o f administration.

The subject of this despatch was in November referred to the Judges, who 
stated in answer, that it had long been under their consideration, and that eommu- . 
nications upon it had passed between them and the Commissioners for thê  Affairs 
o f  India; that delays had intervened by the death of one Judge and the illness of 
others; that the expenses o f  the suitors had already been reduced by the adoption 
o f a new systeui o f taxation ; and stated the principle upon which they wished 
further to proceed, namely, that o f throwing all the fees received into one general 
fund, out of which each officer should receive a fixed, remuneration* the Govern
ment mating Up the deficiency; and of this the Council approved, provided that 
the Honourable Company’s Government be subjected to no additiomd expense 
whatever.”

Tile correspondence of, the Judges with the Board of Control began in August 
1832, when Mr, Grant announced that the regulation of the salaries of the officers 
o f the Supreme Court, by Act of Parliament, had been in contemplation* but that, 
full control Over the salaries was vested in the Judges; and fbte regul|itions, there
fore, o f the expenses of their court was left to them, and letters upon the subject 
passed between the Judges and the Board at intervals up to May 1835.

The grievance, therefore** o f high fees exacted from the Suitors of the Supreme 
Court, and the inordinate' salaries paid tO its officers, nttyacted the attention o f 
Parliament, and has been admitted here, and the application o f a remedy has been 
enjoined by the Board o f Control, the Court o f Directors and the local .Govern
ment. The Judges have cheerfully undertaken the work, and the result of tiheir 
labours has now been some months before us.

I t  appears by the Report tliat the number o f offices at present under the Court 
is 40, held by about 30 officers, receiving 4,62,779 /?«• annually, o f which 76,$27 its 
is salary paid by the Government; the remainder consists o f foes and commission..

The Judges recommend a consolidation o f 16 offices, and theif tenure by four 
principal officers o f the Court :•*— .*

2 .
Ecclesiastical Register.
Eq[Uity ditto.
Admiralty ditto,
Swom Clerk,

4. ■
Taxing Officer,
Receiver.
Keeper of Records.
Chief Clerk, Insolvents.

1 *
Mfffiter.
AccoUDtant-generaL 

' Examiner, Equity. 
Examiner, Insolvent Court, 

3. ■
Prothonotary.
Clerk o f Crown.
Clerk o f Papers.

And they suggest a variety o f changes and reductions in the subordinate offices o f 
the Court, such as w'ould finally reduce the number of officers to 1$, with salaries 
amounting to 2,38,656 Us., and making an ultimate saving o f 2,24,123 Ms., or 
48^ per cent, on their present expense, the immediate Saving being not less than 
from 80*000 to 1,04,000 rupees.

The Judges wish, as far as possible, to support the tenures of the present holders 
o f  offices, and with some exceptions adopt the principle of payment by salaries in
stead o f fees * and as no superannuation allowances or pensions on retirement are 
given, they have been led to propose a higher rate o f salary than undef other cir
cumstances they might have thought rig^t.

14, K  It
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No. 1.
On Fees ami Sala
ries of the Officers 
o f the Supreme 
Courts.

It seems to me unnecessary %at I  should follow the Report, through the sugges
tions in detail for the better arrangement of fees, of salary and official duty. It  
will be sufficient for the Council to bear in mind that the proposition of the 
Judges will immediately reduce by 25 per cent., and at no distant period hy nearly 
50 per cent;, the expenses by procedure to every suitor in the Supreme Court, in
dependently of the saving which will accrue to him hy the abridgment of proceed
ings in fees to Attorney and Counsel. Tliey have, indeed, modified their first pro
posal hy offering to limit the immediate reduction o f fees andconamission to about
80,000 instead of 1,00,000 rupees, with thn view of more than stoctly abiding by 
the injunction of the Government, that no further charge shall be incurred by the 
public o f leaviug a surplus to meet all possible contingencies in this respect; but a 
question may arise as to whether the Government will insist upon this surplus; 
and the Report concludes with announcing, that the attention o f the Judges will 
be given to a revision o f the practice o f  the Court, and that the assistance of the 
Legislative Council may be required to enable them tO convey the necessary mo
difications for this pnipose into efect, and possibly to > extend and to correct the 
application of the statute law of England to the Presidency o f Bengal.

The immediate consideration of this Report was postponed in consequence of 
the suggestion (well worthy of attention) which has been made by the Law Com
mission for the introduction o f the practice of voCe examinaticwi in Equity cases, 
and the Judges of the Supreme Court, in a letter dated June 6, expressed their 
approbation in principle of the proposM changes, pointed out the difficulties (prin
cipally thosU of detaU) which might attend it, and expressed their willingness to 
enter into communication with the Law Commission bn the subject. Since that 
period no progress has been made with either of these important questions. The 
annexed list will show the extent to which the accumulation o f important busi
ness thrown upon the Commission is every day increasing. The serious illness o f 
three of theCommisrioners leads me to dbspair o f any early and satisfactory decision 
upon them with their assistance, and I  have in poasequcnee been led to the deter
mination of bringing the sul^ect again before the Council, and o f recomniending 
that the Judges of Ihe Eupreroe Court be informed o f the wish o f the Governor- 
general in Council, that the remodelling of the offices of the court, could have  ̂
been combined with the introduction of vivd voce examination in cases of Equity, 
or framed with the ultimate view to the adoption of that practice ; hut ifj in their 
opinion, long delays are likely to intervene by attempting to combine these 
objects, that we are disposed at Cnee to express onr approbation o f the reforms 
which they contemplate, and our readiness cordially to co-operate with them in the 
measures to which allusion is made at the conclusion of tlxeir Report.

I  am the more led to recommend this course, because every day o f iay short ex
perience o f this country confirms me in the opinion that delay Ought rarely, Indeed, 
to be admitted in the adoption of any measure evidently and practically useful for 
the purpose of Combining it with something better. The rapidity with which the 
change o f men in India Unhappily takes place, the ahm^t absolute certainty that 
he who plans a great measure may not remain to execute it, and the probability 
that his successor, uew to all the considerations which led t o ^ e  plan, may either 
mar or reject its execution, are of themselves strong reasons for rapid decision; and 
in this case, in Which the Judges have so cordially met the wishes o f the authorities 
under which they are acting, it is as well due to them as it must be advantageous 
to the public, that they rfiould have every aid in perfecting the work upon which 
they have so creditably entered. .

II September 1836. (signed) Auckland.
I  entirely concur.

(signed) W. Morrison.

L«gis. Cons. ■ M in u t e  by the Honourable H. Skakespear, Esq., dated 11 September 1836.
23 January 1837.

No. 75. T h e  Report and recommendations of the Judges promise so much good, that I
On the subject of am most unwilling to offer any objections that might throw obstacles in  the way o f  
Supremê ouru * *^heir planS, the general results of which, considering the difficulties o f the subject, 
Minute of tbe * ate, t  think, as satisfactory as could he expected.
Right bon. tbe Go- The Judges are entitled to our fiillest confidence, and it must not be overlooked 
ver^r-general, by agreeing to every reasonable proposition o f theirs, We are securing their
II September 1830. / o ^ cordial
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No. 1.
cordial co-operation in the success of the refonh^ contemplated, whilst a different on Fees and Sala- 
course might engage us in unmanageable difficulties. ries of the Officers

The changes proposed by the Judges involve so many questions, the hearings o f Supreme 
•which must be better known to them than to any one else, that I  should be very 
reluctant to intrude my opinion in opposition to theirs. I  had thought that in the 
permanent arrangement no salary attached to any officer of the court ought to ex
ceed 50,000 rupees per annufia, the highest salary allowed in the civil service; 
and considering the change o f currency, the- salaries (54,000 Company’s rupees) 
proposed for the two principal officers do not much exceed that amount. I  cannot, 
however, refrain from dissenting from the suggestion contained in paragraph 44 
in regard to increasing the salary of the Master, ,&c., from 66,000 to 78,000, on 
the contingency of bis having temporary charge of the offices of Examiner in Equity 
in addition to his regular duties. Adverting to the very large salary awarded to that 
officer in Schedule (F .), I  entirely concur with Mr. Justice Grant (stated in para. 44) 
that no augmentation to it shoffid be allowed, and that if  Mr. Dickens (the officer 
alluded to) is equal to the performance o f the additional duties therein proposed 
to be imposed upon him, he should engage tp undertake them without any increase 
o f allowances.

On the general principle declared in para, 24, those'allowances ought to be 
considered an ample remimeration for the whole o f his time and labour. By the 
Schedule (E.) the successors to Mr. Smoult and Mr. Dickens will receive 54,000 
rupees ; the additional 12,000 to each, which they are to draw during their conti
nuance in office, under the new regime, as stated in Schedule (F.), should com
mand their services, whatever duty it may be necessary to require from them.

In regard .to the reduction o f the fees o f suitorSj it is stated in para. 50, that such 
reduction cannot be introduced until the question of allowances is determined; 
and as the immediate arrangement will produce a saving o f about 80,000, it is 
extremely desirable that no further time should be lost in giving the suitors relief 
to that exten t; a reference to the Law Comnaissi<pi, under present circumstances, 
with much on their hands and few members to do it, would produce a delay which, 
i f  possible, ought to be avoided. I  therefore concur with the Governor (with the 
exception above noticed, as to the contingent mcrease o f Mr. Dickens’s salary), in 
expressing our approbation o f the reforms, immediate and prospective, proposed by 
the Judges.

11 October 1836. (signed) I f .  Shukespear.

N ote by the Honourable A. Ross, Esq., dated 16 September 1836.
Legis. Cons.

33 Jamiary 1837.

T h e  Report o f the Judges of the Supreme Court, to which the Govemor-gaae- Got.e>Mr'gen«rsl’s 
ral’s Minute refers, is not among the papers now circulated, and I  cannot, there- Minote, dated the 
fore, give an opinion as to the plan of reform which it recommends. n th  Septemher.

The impression left on my mind by a hasty perusal of the Report, before it  was 
referred to the Law Commissioners, is, that the salaries proposed to be allowed 
to the officers o f the court instead of fees are unnecessarily large, and that 
the rates o f the fees to he levied on account of Government from sujtcffs for 
services performed for them by the officers o f  the conrt, require fo be thoroughly 
examined. . . -

T  regret that circumstances have occurred to prevent the Law Commissioners 
from taking the Report into their consideration; for without their assistance in the 
examination o f it, I  doubt whether the Legislative Council w ill he able to come 
to-a satisfactory decision on the reforms recommended.

16 September 18S6. (signed) A. Ross.

(No. 234. A . )

To F. Millett, Esq., Secretary to the Indian Law CommiaaonerS.

Sir,
I  AM directed to request that the correspondence connected with the proposed 

reforms in the establishments o f the Supreme Court, which was forwarded to you 
with my letter of the 13th June last, may be returned to this office, as the Gover
nor-general in Council has come to the resolution of communicating with the 

14 . K 2 Judges

Legis. Cons.
33 January 1837. 

No. 3.
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No. 1. .  ̂ ,

On Fees and Sala- Judges on the subject, without incurring the delay which it is feared might otlief- 
ries of the Officers -̂ vise arise, owing to the accumulation o f business before the Law Commission.

same time I  am directed to convey the request o f his Lordship in
__ ....... Council, that the separate questioU''relatiYe to the introduction o f the practice o f

, vivd voce examination in Equity cases, alluded to in my letter o f the above date,
should receive the consideration of the Law Commission, in communication with 
the Judges o f the Supreme Court.

I  have, &Ci

(signed). IV .H . Macmghten,
Council Chamber, Secretary to Government o f India.

19 September 1836.

Legis. Cons.
33 January 1837. 

No. 4.

(No. 37.)
_ ♦

T o  TP. H. MaamgMen, Esq., Secretary to the Government o f India.

Sir, -
B y  direction o f the Indian Law Commissioners, I  have the honour to forward 

the documents required by your letter. No. 234 (A .) of this day’s date.

I  have, &c.
.Indian Law Commission, (signed) F. Millett, Secretary.

19 September 1836.

Legis. Cons.
23 January 1837. 

No. 74.
lictters from the 
Judges of the Su
preme Court, dated 
25th April last.

MiNtrrBby the HonouraWe A. R$ss, Esq., dated 8 October 1836.

1. I n  tbis letter two arrangements o f the Offices o f the Supreme Court are pro
posed, both assigning fixed sahuies Urithout fees to the office holders; one to take 
immediate effect as a temporary arrangement, the other to take effect as a 
permanent arrangement when the existing offices shall be relinquished by the 
present incumbents.

2. The salaries which the first arrangement j^ igns to existing officers, as equi
valent to the average emoluments now enjoyed by them, appear to me to be 
excessive, and unnecessarily so, in the cases o f those who accepted their offices 
with the knowledge that alterations and reductions on them were intended, and 
would be made without reference to their incumbency.

3. Both the number o f the effices and the amount o f the salaries allowed by 
the arrangement proposed as a permanent one, will doubtless admit o f reduction 
when the proceedings o f the court shall be simplified and shortened by the 
revision which the Judges say the whole practice o f the court is undergoing.

4. Under both the proposed arrangements, fees are to be levied from suitors for 
the services performed by the officers, and the amount realized carried to the 
account of Government. But no information is given which shows what are the 
services for which fees should be charged, and w'hat should be the rates o f the fees 
chargeable, although these are points the right a^ustment o f which is the reform 
most wanted by suitors. I t  is generally supposed not only that the authorized 
rates of the fees at present levied are much too high, with reference to the nature 
o f the services performed, but that those high rates are exacted for services which 
need not be performed, and which in fact are only devices for enhancing tlm value 
o f the offices o f the court.

5. M y opinion, therefore, is, that the arrangements suggested by the Judges in 
the letter under consideration require to be thoroughly examined, and that they 
should be referred for examination to the Law Commissioners.

8 October 1836. (Signed) A. Ross.

Legis. Cons.
23 January 1837. 

No. 76,

M in u t e  by the Honourable T. B. Macaulay, Esq.

T h e  question brought before us by the Governor-general has hitherto been con
sidered by the Council o f India in the Legislative department. I f, however, it shall 
be thought fit to adopt the plan proposed by .the Judges without any modification, 
it will be unnecessary to pass any law on the subject. The Executive Government

and
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No. 1 .

of the Supreme 
Courts.

and the Siipreme CouH acting in concert will be able to do. all that is to be done. On Fees and Sale- 
I f  tve determine to force, pn the Judges a measure of which they do not approve, Officers
an A ct will of course be required.

I  have conferred on this Subject very unreservedly both with the Chief Justice 
and with Sir Benjamin Mhllcin, and, on the whole, I am disposed to think that our 
wisest course would be to take the plan just as it has been sent to us. I am not, I  
own, convinced that reduction has been carried far enough. I  am not convinced 
that it is fit to give to any officer of the Supreme Court a salary larger than that of 
a Puisne Judge of the Court, far larger than that of a Judge of the Sudder, and 
larger by three-fifths than that Of tlie Recorder of Penang. But I  find that the 
distinguished persons whom I  have mentioned, and who, I  am certain, have nothing 
but the public interest in view, entertain a strong opinion that such an arrange
ment ia necessary to the efficiency of the establishment over which they preside. I 
do not think that it would be wise for the sake o f a few thousand rupees a year to 
risk the dissolution o f that close alliance which • at present exists between the 
Croveminent of India and his Majesty’s Judges; an alliance, which, while the code 
is in preparation, I think it o f the highest importance to maintain, I  am, therefore, 
willing that the plan should be adopted as it stands. In that case, as I  have said, 
no Act will be necessary; and I  therefore have no more to do with the proceed
ings. I  may, however, be permitted to suggest, that the Government Should cause 
it to be distinctly understood that no person will ever henceforth acquire a vested 
interest in any office in the Supreme Court, and that no person who has not at 
present such tin interest in his office will be considered as entitled to claim any 
compensation in case it should be deemed expedient to diminish his salary, m’ 
altogether to abolish bis situation.

* (signed) T. B. Macaulâ ^

(No, 296.)

. To the Honourable the Judges o f the Supreme Court.

Honourable Sirs,
W e now do ourselves the honour of replying to your communication under date 

25th April last.
2 . I t  appears from that Communication that the number o f offices at present 

under the Supreme Court is 4(1, the duties o f which are discharged by about 30 
officers, receiving in tbe aggr^egate annually 4,fi8,77ff of wbich 75,827 consists 
o f  salary paid by the Government, the remainder consisting o f fees and com
mission.

3. W e observe that you recommend a consolidation of 15 office^ and their
tenure by four prineipal officers of the court, and that you suggest a variety of 
changes andreductions in the subordinate officers of the court, such as would justly 
reduce the number o f officers to 18, with salaries anmimting to 2,88,656 Bsl, and 
making an ultimate saving u f 2,24,123 or 48J per cent, on the j^esent expense
the immediate saving being not less than from 80,560 to 1,04,000 Bs. per annum.

4. W e deem it unnecessary to follow your communication through its various 
suggestions for the better arrangement o f fees  ̂o f salary, and o f official duty, placing, 
as we do, the fullest confidence upon the judgment, the discernment, and the zeal 
for the public welfare by which those suggestions have been dictated.

5. This Confidence leads us now to refrain from olgecting to the principle 
o f attaching permanently to any officer of the court a salary higher than that 
fixed as the maximum for the numbers of the civil service, but we nevertheless 
feel compelled to record our dissent from the suggestion that the salary of the 
Master in Equity shall be increased from 66,000 to 78jOOO per annum, on the ̂  
contingency of his having temporary charge o f the office of Examiner in Equity, 
in addition to his other duties.

6. Adverting to the very large salary awarded tq that officer in Schedule (F .), 
we entirely concur with Mr. Justice Grant in thinking that nu augmentation to 
it  should be allowed; and that i f  Mr. DickenS (the officer alluded t » )  is equal to 
the performance o f the additional duties proposed to be imposed upon him, he 
should be expected to undertake them without any increase o f allowances.

7. On the ..general principle declared in para. 24 of yOur communication now 
acknowledged, these allowances ought to be considered as being ample remunera
tion for the whole o f the time and labour o f the officer referred to by the Sehe-

14. . K 3̂ dnle

begis. Cens.
25 Januai jr 1837.

77.
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dule (F .) The successors to Messrs. Smoult and Dickens will receive 54,000 Rs. 
per annum, and we are of opinion that the additional 12,000 Rs. per annum, 
which each of those gentlemen is to draw during his continuance ,in office under 
the new system, should command their services,.whatever duty it may he necessary 
that they should be required to perform; and we are further of opinion, that 
it is advisable, for the sake of uniformity, that no exception should be made, in the ’ 
case of the Ecclesiastical Register and Interpreters, to the practice of payment by 
fixed salary, though we admit that there is much force in the argument advanced 
by you on this point.

8. W e trust that we shall have the gratification o f finding that you are dis
posed to concur with us as to the reconsideration of these particular suggestions, 
especially because, as regards all other points, the reforms which ypu propose to 
introduce, both immediate and prospective, are such aS to command our approba
tion, although the question of the future permanent rate of salary to be attached. 
to the higher offices may, we think, properly be reconsidered as vacancies occur.

9. W e do not deem it necessary that the immediate reduction o f fees and com
mission should take place to an extent beyond that originally proposed, so as to 
leave a surplus to meet all possible contingencies; since it must be distinctly 
understood that no officer of the court shall be considered as possessing a vested 
interest in his allowances, and that the power will always rest with the Govern
ment to revise the arrangement now sanctioned, so as to prevent, any further 
charge being incmred by the public.

10. W e are glad to find that yOur attention is about to be given to a revision 
o f the practice of the court. You observe, that the assistance o f the Legislative 
Council may he required to enable you to carry the necessary modification for 
this purpose into effect, and possibly to extend and to correct the application of 
the statute law of England to the Presidency o f B 6ngal. On this head, we beg to 
assure you, that it will always afford us the greatest pleasure to co-operate with 
you in your well-directed and laudable efforts for the advancement o f the public 
interest.

11. W e could wish, indeed, that th© remodelling o f the offices of the court 
were combined with the introduction o f viVd voc$ examination in cases of Equity, 
or framed with the ultimate View to the adoption of that practice, which in the 
work o f reform seems to be o f much importance j  but we do not desire to press 
this subject on your attention, i f  its attainment would be productive of delay in 
giving effect to your proposition, by which a positive saving w ill accrue to every 
suitor in the Supreme Court immediately of 25 per cent., and at no distant 
period of 50 per cent, o f the expenses o f procedure. *

12. As to the principle of the proposed change by introducing the practice of 
vivd voce examination in Equity cases, you expressed your approbation in a letter, 
dated the 6th June last, but you pointed out difficulties (principally those of 
detail) which might attend it, and you expressed your willingness to enter into 
any communication with the Law Commission on the subject. Tire considera
tion of the general question regarding fees and commission, it was thought, might 
be appropriately taken up with the particular reform above referred to, and for 
that purpose the papers were made over to the Law Commission ; but the serious 
illness of no less than three of the members of this body, has been the cause o f 
postponing much longer than was desirable the consideration o f both these 
important questions.

13. W e are disposed to think that the 1st o f January 1837 will be a fit period 
to fix for the commencement of the operation of the new system, and should you 
see no objection, we shall make the necessary intimation to ottr officers of account 
and audit accordingly.

14. In the meantime we beg to request, that the proper officers o f the Supreme 
Court may be instructed to enter into communication with the Government 
Accountant, as to the mode in which the fees and commission are to be accounted 
for and remitted to the Government treasury; we further beg the favour o f your 
furnishing us with a list of the officers of the court, showing their names and the 
salaries to which they are severally entitled under this resolution.

15. On the subject discussed in the 55th para, of ypur letter, we observe that 
the proposed allowance for copying seems unnecessarily high; a copy o f the rules 
presented by us for these charges accompanies, and we request that you will be 
so good as to assimilate thereto the copying charges of your court’s establishment, 
as far as may be practicable.

16. W e
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16. We cannot conclude this letter-without tendering to you our warmest On Fees and Sala- 
acknowledgments for the prompt and able assistance which you have afforded us ” es of the Officers 
in suggesting the means o f introducing reform into the important department of
the administration intrusted to your superintendence. _!_______

W e  have, &c.

(signed)

Council Chamber, the 14th November 1836.

Auckland.
A,-Ross.
W. Morrison.

To the Chief Secretary to the Government o f Fort St. George (N o. 169),
and Bombay (No. 168).

Sir,
I  am directed to transmit to you for submission to the Right honourable the 

Governor in Council the accompanying correspondence noted below,* with the 
Honourable the Judges o f the Supreme Court at this Presidency, on the subject 
of introducing reform into the department o f the administration entrusted to their 
superintendence.

2. From the returns with which the Governor-general in Council has been 
obligingly furnished by the ELoaourable the Judges of the Supreme Court, in 
reply to the letter of the 2d November 1835, it would appear that there is little 
room for reform as regards the mnoluments o f the officers o f that tribunal at - 
your Presidency, and that they do not receive a more than reasonable remunera
tion for their services.

3. The Governor-general of India in Council is decidedly o f opinion, that it 
would be advisable to introduce the system o f paying the officers and servants o f 
the Supreme Court by fixed salaries instead o f by fees or commission at all the 
three Presidencies, provided that it can be carried into effect without sulgecting 
the Government to expense; and I  am desired, therefore, to requ^t that the 
Right honourable the Governor-general in Council will be pleased to enter mto 
communication with the Honourable the Judges, "with a view to ascertain whether 
a plan can be devised similar to that which is about to come into operation at the 
Presidency ; the whole of the receipts from fees and commisaon femng paid into 
the general treasury, and salaries, according to a fixed scale, being granted to the 
officers and servants o f the court.

4. The result o f the correspondence which may he held in furtherance of the 
above object, will, of course, be commupicated fca- the consideration and final 
orders o f his Honour in Council.’

I  have, &e.

(signed) W. H. Mucnafktm,
Secretary to the Government o f  India.

Fort William, 4  November 1836.

Legis. Cons,
23 January 1837. 

No. 78.

To the Right honourable the Governor-general o f India in Council.

Right honourable Lord and Honourable Sirs,
W e  have the honour to acknowledge the receipt of your letter o f the 14th 

November, in reply to our communication o f the 25th o f  April last.
2. W e beg to express the great satisfaction we feel in the approbation -with which 

our suggestions for the better arrangement of the fees, salaries and official duties 
of the officers of his Majesty’s Supreme Court have been received by the Supreme 
Government.

3. W e  are willing to concur in the modifications of onr plan w h ich su bm itted  
for our consideration, but we are anxious respectfully to recall the attention

. ' Government

Legis. Cons.
*3 Jannaiy 1837. 

No. 79.

* Letter to the Honourable the Judges of the Supreme Court of Fort WiHiam, Fort S t George and Bombay, 
dated 2 November 1835 ; Letter froih the Honourable the Court of Directors to the Govcmer-geaeral of India 
in Council in the Judicial Department, No. 3, dated 10 June 1835; Letter from the HonourfdHe Hie Judges of 
the Supreme Court of Fort William, dated 30tli November 1835 ; Letter to the Hwourablethe Judges of Hio 
Supreme Court of Fort William, in reply, dated 30th November 1835; Letter from the Honourable the Judges 
ot the Supreme C<̂ rt of Fort William, dated 25 April 1836 ; Letter to the Honourable the Judges of thh 
Supreme fiom't of Fort William, in reply,’dated 14th Novcmbei

14.
1 November 1836. 
K4
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Government to the reasons on rwhich, as stated in our letter o f April last, we 
thought it advisable, in the cases of the Ecclesiastical Registrar and the Interpre
ters of the court, to depart from the general principle o f paying all officers by 
salary exclusively, and to leave the Ecclesiastical Registrar in possession of his 
commission on estates administered by him, and the interpreters in receipt of 
their fees.

4. W e confess, after the best consideration we can give to the subject, we remain 
o f opinion that it would not be advisable, for the sake of uniformity only, to adopt 
any other plan than that which we have suggested, and that by so doing great 
risk will be incurred o f rendering less efficient than they now are, two of the most 
important officers of the court,

5. I f  the Government, after a reconsideration o f reasons which have already been 
stated for these exceptions, shall nevertheless deem it advisable to place these 
officers also on salaries, it becomes necessary for us to state the rate at which the 
salaries for the respective Interpreters, should be for the present fixed. A t present, 
as appears by the Schedule (F.), Mr. Blacquiere and Mr. Smith receive salaries 
differing in amount; and Mr, Smith, who has the smaller salary of the two, 
derives the largest income from his office, the difference being made up by fees. 
W e  think it but just that the officer who labours most should still continue to 
receive the largest emoluments, and we think that on the same Scale on which 
the salaries of all the other officers have been apportioned, namely, on an average 
o f their net receipts, that Mr. Blacquiere should receive a salary o f 9,800 Com- . 

.pany’s rupees, and Mr. Smith 11,100 ; and we think it will be desirable that the 
final arrangements of these offices should be postponed until both of them shall 
have become.vacant.

6 . Upon the salary which the Ecclesiastical Registrar should receive, as long as 
his offices are held by either Mr. Smoult or Mr. Dickens, it -is not necessary to 
make any further observation than that, the salary will be 66,000 , Company’s 
rupees.

7. On the proposed plan of allowing the Interpi’eters to continue to receive their 
fees, and the Ecclesiastical Registrar to receive the commission on the estates to 
which he administered, we proposed that they should pay the expenses of the 
establishments to which this principle was applied. If, however, they are put, 
like the rest of the officers of the court, on mei-e salaries, these salaries being cal
culated on the average of their net receipts, the expenses o f these offices, as of all 
others, will have to be defrayed by the Government.

8. W e trust that the speedy arrangement of the salaries o f the officers upon the 
plan approved by the Government, will enable us without delay to modify the 
practice of the court, and to introduce some modes of proceeding that may be 
more expeditious, more satisfactory and less costly to the suitors, the doing which 
being necessaidly dependent upon this arrangement, ha» been hitherto unavoidably 
delayed.

9. Where the exercise o f the powers vested by Parliament in the Legislative 
Council may be necessary and competent to effect alterations tending to improve 
the administration of justice, the Judges will not fail to avail themselves o f your 
permission to offer their suggestions to the Council.

10. W e have already stated our willingness to put ourselves in communication 
with the Law Commission on the subject o f vivd voce examination in Equity; but we 
are of opinion, that the time which would be occupied in considering in detail the 
manner in which such a system could he connected with other parts o f the proceed
ings of the court in Equity cases, or in which these could be adjusted to it, would 
be productive of great delay in the carrying into execution our plan for effecting 
large savings, immediate and prospective, in the costs o f suitors, and upon which, 
the plan of vivd voce examinations, i f  adopted or rejected, would have no very 
important bearing. The introduction o f the new scheme o f remuneration to the 
officers,-will clearly not throw any new difficulty in the way o f effecting the, 
change suggested in the mode of examination.

1 1 . On the subject o f the 15th paragraph of your letter, the Judges beg to say 
that they would be glad at once to assimilate the charges for copying in the 
Supreme Court to those ‘allowed by Government, as stated'in the rules annexed 
to their letter, but that it will be obvious, on a reconsideration o f this suggestion, 
that it would be impossible to introduce a saving so desirable for the relief o f the 
suitors without occasioning a deficiency in the fee fund. In  the establishments 
of all English courts, the charges |>er folio for copies are not treated as a mere

. . '  . payment
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payment for the labour o f the mere Writing clerks ip transcription, but one of the 
principal funds for the remuneration o f the chief officers, and in the same manner onhe Offiĉ ere 
the rate of charge in the present scheme is, we believe, reduced to as low a scale of the Supreme 
as it Will admit of without endangering the surplus which we have calculated Courts, 

will arise from the fees o f the officers when established on the reduced scale. ------—
12. W e will, immediately on receiving a reply to this letter, transmit, as 

requested, a list of the officers of the court, showing their names and the salaries 
to which they will be severally entitled on the arrangement that may be finally 
approved by the Supreme Oovernment. W e  will also direct those officers to 
enter immeffiately into eonummication with the Government Accountant as to the 
mode in which the fees and commission are to be accounted for and remitted to 
the Government Treasury. But this being a matter in which the interests o f 
Government are chiefly concerned, which is to receive the fees and pay the sala
ries, we think it is for the Government to aflopt that plan which it shall consider 
the most consistent with its safety and convenience. W e would only suggest for 
its consideration, that two plans have been adopted by Parliament in the like 
case; one by 50 Geo. 3, c. 112, which was passed for the purpose of lessening 
the expense to the suitors in the Court of Session in Scotland, and for substi
tuting the payment of the officers of that court by Salaries instead of fees. The 
details of the plan for receipt o f fees will he found in sections 17, 18, 20, 22,
23, 24 and 25 of the said Act.

13* The other plan will be found in 11 Geo. 4, and 1 W ill. 4, c. 58, to effect 
the like purposes in fh e  eonrte of .Common Law at Westminster. The first plan 
provides for the receipt o f the fees by a collector; the second, for the rendering of 
an account by the officers o f the court.

14. W e  hope that all arrangejnents may he made for bringing the new system 
into operation at the period proposed by the Government, the 1st of January 
next.

We have, &c.

(signed)

Court-house, 21 November 1830.

MdiJoard Ryan. 
J, P . Grant, 

l i .  Mlatkin.

To tv. H. MacnagHen, Bsq.., Secretary to Government, Judicial Department.

Sir,
T h e  Judges having commumcated to me the answer o f Government to their 

letter, proposing a plan for the present ^ d  future regulation o f the. offices of 
the Supreme Court, and having left me at liberty to submit directly to the Go
vernment such arguments as may appear to me worthy o f consideration before 
the final adoption o f that part of the plan by which the ex-officiO administrator 
will be remunerated by a fixed salary, I  am induced on this permission, and with
out'further reference to the Judges, to lay before Govewiment the following 
memorandum.

2 . When I  was about to proceed to the Cape in January last, with the permis
sion o f the Judges, Which was reluctantly given, as they wished me to postpone 
my^eparture until the new arrangements contemplated with respect to the offices 
o f the Supreme Court were completed and bad received the sanction of Govern
ment, I  at once expressed to them my readiness to contribute in any way to the 
general reduction desired by the Judges and the Government. I  merely added, 
that so far as the interests o f the public were concerned, 1 was satisfied that it 
would prove more advantageous lhat the BegisdraiJ*, as ex»offieio administrator, 
should always be paid by commission instead o f salary.

3. In a pecuniary point o f view, I  feel indifferent ,as to the mode by which I 
am to be paid for the future. I  shall not, I  believe, remaiB much longer in office, 
and i f  I  were to continue to hold it for the next b l years, I  consider that by the 
averages, as taken by the Judges, I  should rather gain than lose, for the last 11 
years, as taken, present a inucb.rnore favourable resnli than the average of the 
last 20 years, which I had urged as affording a more just and fair criterion.

4. But, looking to my own resignation as not far distant, I  deprecate, on gene
ral principles, a remuneration by salary for the services that the Registrar, as 
ex-officio administrator, has to perfoi’m. .

J4. L  . 5- The

Jud. Cons.
23 January 1837. 

No, 80.

    
 



8-2 SPE C IA L  R EPO RTS O F  T H E
No. 1.

On Fees and Sala
ries ot the OtHcers 
of the Supreme 
Courts.

6. The Judges are perfectly aware o f the general responsibilities ot the office, 
and are acquainted with the general nature of the duties of the Registrar, as eX- 
officio administrator; but there are particular details which do not coWe xjntne- 
diately within their knowledge, and are yet very necessary to be adverted to for 
a full and complete understanding of the various circumstances which contribute 
to the public utility of the office. I beg, therefore, rOspectfullj to submit the 
following statement for the consideration, o f the Right honourable the Governor- 
general of India in Council; and having done so, I  Shall have discharged my 
duty to the Government, to the court and to the public. The details may at all 
events be in some respects new to each.

6. In favour o f paying the public Administrator by a commission rather than 
a salary, the following considerations appear to be of the greatest importance; 
viz., that the payment in his case is not merely a remuneration fof service, but an 
indemnification for responsibility.

7. That this responsibility is of no light nature, nor one o f which he can divest 
himself by resigning his office, nor Which ceases even with his life.

8. That in distributing the assets of an estate, a man may, without any culpa
ble negligence, through mere inadvertence, or ind^d through an oyer anxiety to 
discharge his duty in the most satisfactory manner, become involved in great 
pecuniary risk, as in the eases to which I  shall presently advert,

9. That the commission in this case, therefore, is in the nature, of a premium 
of insurance, a guarantee against liabilities which are inseparable frcua the office, 
and of which the Government has no intention o f taking the onus on itself; that 
being proportioned to the amount of funda passing through the Registrar’s hands, 
it must always bear a fair ratio to his risks, while the payment o f such duties by 
a salary would be like saying to an insurance office, “  We-will take the premiums, 
allowing you a salary, and you shall pay all losses.”

10. That the rate o f commission ]has not been fixed by the court, but is founded 
on general usage, now become settled law, acknowledged by statute, and is the 
universal customary charge o f executors and administrators in India for conduct
ing the management o f estates o f deceased persons, and established as a reasonable 
charge by the Court of Chancery, particularly in the case o f “  Cockerell against 
Barber,” reported in the first volume o f “  Simon’s Reports,”  where an executor 
was declared entitled to his commission, in addition to a legacy o f one lac of rupees.

11. That the public voice is in favour o f the remuneration o f the officer by 
commission, and that the Registrar, to perform his duty properly, should not he 
unwilling to encounter responsibility to a very great extent; that otherwise his 
office would become most invidious to the holder and obnoxious to the public, 
with which he would constantly appear as a party litigant.

12. For the Registrar incurs the heavies't risks in respect to the adjustment o f 
debts and conflicting claims o f  creditors and representatives residing in different 
parts of the world; and numerous cases arise, particularly in the instances o f par
ties claiming as next o f kin in England, who send out powers of attorney to 
agents here, in which there may be no doubt, morally speaking, o f the identity 
o f the parties, and still the Registrar may very safely, and it would be doubtful, 
according to the character of men’s minds, whether he might not very properly 
declipe to pay, except under protection o f a decree or judgment o f the court; and 
he might, without the slightest ground o f justifiable complaibt against him, decjine 
active steps in many cases where he now takes a discretion ou himself; and,'on 
the other hand, he runs the hazard of being obliged to pay all the expenses o f 
the proceedings out o f his own pocket i f  he resists any claim which is presented 
to him as capable of legal proof.

13. ' A  still more important consideration is, that the feelings o f the officer 
should be enlisted in the series of numerous classes to whom accommodation is 
absolutely necessary, namely, in respect tO advances for the maintenance o f  widows 
and children, required, frequently beyond the mere interest o f the funds in his 
hands, and particularly in the discretion which he ought to have, and eannot in 
future exercise without the sanction o f Government, i f  they are to receive the 
commission, viz., in giving,up (and be is prepared to exhibit a full and distinct 
statement of sums to a large amount given up by him) to representatives and 
creditors the whole or a portion of his commission, according to the exigencies o f 
the case, and in many instances, without any formal authority, taking charge o f 
small estates for the sole purpose of paying funeral charges, servants’ wages and 
claims of poor creditors, without subjecting them to any Chaige whatever.

14, There
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14. There is, indeed, a numerous class of cases, more particularly those of the Op fees and Sala- 
junior branches o f the pilpt seryice, officers of ships, uncovenanted assistants in ri«* of the Officers 
the public offices, and other estates of small value, for the management of which Supreme 
the Registrar never makes any charge at all, to say nothing of the varipus other 
acts o f discretion which he is almost daily called upon to exercise, and does exer- '
cise ndth advantage and convenience to the public, without requiring the parties 
to apply to the court in any form. The affairs of such estates are thus adjusted, 
and payment o f claims promptly obtained for which no short course could be 
devised, and, in a great naajority pf instances, the evidence on which he acts is 
that of moral conviction nierely of the substantial justice of the case.

16. There are now several children dependent on the exercise o f a liberal and 
responsible discretion in this way in their behalf, or they would be very indiffe* 
rently educated and insufficiently clothed.; yet the Registrar is of course respon
sible to the legatees in reversion for the whole capital On which he takes upon 
himself to encroach when he exceeds the interest Of it for any such purposes-

16 . Further, it may be observed that the general olgection against the payment 
o f the officers o f the court by fees, that it tends to multiply pmceedings by giving 
these officers an interest in keeping up a number of superfluous forms, has no 
bearing whatever on the case of the Registrar’s commission.

1 7 . The principle o f uniformity by which all the other officers o f the Supreme
Court will be j^ d  conveniently by fixed salary, R is submitted, is itself based on 
these principles, viz., that though such a system may and must have a tendency to 
relax industry, that tendency can be counteracted %  the vigilance of the Court, ' 
and the certainty that the Judges will be able to perceive delays in the course of 
justice in all suits, and also in all cases in which there are parties applicant to the 
court for any purpose. .

18. These considerations which make the application o f a uniform principle of 
payment by salary convenient in all other cases, evidently render it inconvenient 
in the case of an ex-officio administrator, who, i f  he should not move the Court 
hinaself, simply leaves the field open to other oecupanfe; and I beg respectfiiily 
to submit that it is better that estates o f absentees and intestates should be admi
nistered to by a public and responsible officer, publishing his accounts and acts in 
the public newspapers o f Great Britain and Ireland, and investing the funds in 
Government securities, than by private and mercantile agency. For it is right 
that Government shouW. be made thorou^ly avram ^ a t  i f  the Re^^sar ^ e s  
not apply quickly for administration, ether parties, who will charge the legal com
mission of five per cent., will have the superior stimulus of self-interest less 
counteracted, anu few estates will be left unadministered to ; the proportion only 
that will be in public and responsible hands, such as those of the Registrar, may 
probably be Utuch smaller than heretofore.

19. In conclusion, I  most respectfully request ftat his Lofdsbip in Council will 
take the foregoing observations into Consideration. The observation made in the 
9 th, 10th and succeeding paragraphs appear to-my humble judgment to merit the 
most serious attention o f all. Whatever the deeirion may bO, it will bu my per
sonal care and duty to act precisely as heretofore in the executien o f my office, so 
as, with the utmost energy I  can command, to give the fullest execution to the 
resolutions of Government and the plan that shall be adopted, whatever may be 
the mode o f personal remuneration,

I  have, &c.

. (signSd) /T'. H. Smoult̂
' Ex-Registrar, Supreme Court.

' (No. 343.) • .
To the Honourable the Judges o f the Supreme Court.

Honourable Sirs,
W e have the honour to acknowledge the receipt o f your letter, dated the 21st 

ult., on the subject of the proposed arrangements for modifying the system of 
remunerating the officers o f the Supreme Court.

2. In consideration of the arguments which you have urged on this occasion, 
we have much pleasure in acceding to your wishes regards the mode of remu
nerating the Ecclesiastical Registrar, and that officer may therefore continue to

14. t  2 receive

Legis. Cong. 
23 January 1837- 
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receive his commission as heretofore. The amoutxt o f such commission wiH, o f 
course, he subject to revision when the office of Ecclesiastical Registrar shall he 
vacated by the present incumbent.

3. Mlth regard, however, to the office of Interpreter, we are o f opinion that 
the same reasons do not apply, and we are disposed to adhere to our former 
recommendation as regards the Interpreters of the Court. W e  therefore concur 
in your suggestion that Mr. Blaquiere, the Chief Interpreter, shall receive a salary 
o f 9,800 Company’s rupees per annum, and that Mr. Smith, the deputy,* should 
receive a salary of 1 1,100 Company’s rupees per annum. The allowance assigned 
to the office of Interpreters will be' open to revision when either of the present 
incumbents shall vacate his situation.

4. With regard to the mode of accounting for the feOS received by the officers 
o f the Court, we are disposed to think that the second precedent cited by y*ou 
would be the most expedient, and a communication to this effect will be made to 
our Accountant-general accordingly.

(signed)

Council Chamber, 5 December 1826.

W e are, &c.

Auckland.
A* Ross.
W. Morrison.

H . Shakespear. 
jT. R* MaOaulay.

Legis. Cons.
23 January 1837. 

No. 82.
Paras, 12 & 13 of 
the Letter from the 
Judges of the Su
preme Court, dated 
21 November 1836. 
Para. 4 of the 
Letter to the 
Judges of the Su
preme Court, dated 
5 December 1836.

(No. 346.)

Sir,
To C. Morley, Esq., Accountant-general.

I  AM directed by the Right honourable the Oovemor-general o f India in Council 
to transmit to you for your information extracts from a correspondence with the 
Honourable the Judges o f the Supi’eme Court, and to request that you will at your 
early convenience submit for the consideration of his Honour in Council your 
opinion as to the best mode in which the fees of the Supreme Court may be 
accounted for and remitted to the General Treasury by the officers of that court.

I  have,  ̂&c.
(signed) W. H- Macnaghten,

Secretary to the Government of India.
Council Chamber, 5 December 1836,

Legis. Cons. 
83 January 1837. 

No, 83,

To the Right honourable the Governor-general Of India in Council.

Right honourable Lord and Honourable Sirs,
W e  have the honour to acknowledge the receipt o f your letter dated the 5th 

o f December ult., and we beg to transmit, 8,$ requested, a list o f the officers of 
the Supreme Court, showing their names and the salaries to which they will be 
sevelrally entitled on the arrangement that has been finally approved by the Supreme 
Government.

W e beg also to state, that we have directed those officers to enter immediately 
into communication with tfie Government Accountant as to the mode in which 
the fees and commission are to be accounted fbjr and remitted to the Government.

W e shall use our best endeavours to complete all arrangements that may 
be .necessary for bringing the neÛ  system into operation on the 1st day o f January 
next.

W e  have, &c.

(signed)

Court-house, 6 December 1836.

Edward Ryan. 
J. P . Grant. 
B. H. Alalkin.

A L ist
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A  List of the Officers of the Supreme Court, showing their Names and the Salaries to 
which they will be severally entitled on the Arrangement that has been finally approved 
by the Supreme Government.

Equity Registrar, Master and Accountant-general, Mr. Pickens
Ecclesiastical and Admiralty Registrar, Mr. Smoult - -
ProthonOtary. and Clerk of the Crown, Mr. Holroyd
Taxing Officer and Record Keeper, Mr. Vaughan * - •* -
Sworn Clerk, Mr. 0. Powda - - - - - - -
Clerk of the Papers and Chief Clerk of the Insolvent Court, Mri Franks
ExaminerinEquityandReceiver.Mr.Macnaghten-
Examiner in the Insolvent Court, Mr. O’Hanlon , - - .
Counsel for Paupers, Mr, Marnell - - -
Attorney for Paupers, Mr. Strettell - - - - - - -
Judges’ Clerks, Mr. Ryan,.Mr. Ca*V and Mr. HiHer-
First Interpreter, Mr. felaquiere - - - - - - -
Second Inteiyreter, Mr. Smith - - - -
Interpreter of Foreign European Languages, Mr. Sirett - - -
Sealer, Mr. Ryan - - - - - - - -
Crier, Mr. Preston - -
One Tipstaff, Mr. Sirett -
Allowance for Chobdars- - - - - * -
Interpreters to the Judges, Mr. A. G, Aviet and Mr. George Aviet • - 
Clerk to the Grand Jury, Mr, R, Swinhoe - - . -
Moulavies, Mahomed Moraud and Wanis Ally # . - -
Pundits, Ranyoy Turkolonkar and Calleekante Biddiabangis - 
Moolnans, Syed Ahmed Ally and Shaik Mahomed Mokin 
Brahmin, Gungadhur Paneegroho - - - - - - -

Dated 6 December 1836.
(signed) Mdward Myan.

J. P. Grant. 
B .H . 'M a l k i n .

L«gis. Cons'. 
23. January 1837. 

No. 84.

66,000

24.000
24.000 
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8.400
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1.200 
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800
2.400
2.400 

360 
360

(No. 372.)

To the Honourable the Judges o f the Supreme Court.

HonottraMe Sirs,
W e  have the houeur to acknowledge the recent o f yoru letter dated the Rth 

iust., fiixnishing a list o f Hie ofiiOerS m the SupreUie Court, showing their names 
and salaries, and statiUg that they have been directed to communicate with the 
Accountant-general as to the mode of accounting for the fees, &c,

2. W e  feel much obliged by the promptitude with which you have attended to 
our wishes, and we shall not double yon with any further oteervations connected 
with this question, except to state that we would not object to some reduction of 
-the proposed Surplus, which appears more than sufficient to guard the Government 
against incurring any loss in Consequence of the aiTangements recently authorized 
for the purpose o f reducing the present Wgh charges for engrossing.

W e have, &c.,
(signed) Auckland. \

A. Ross.
'If. Bkake^Atr.

Council Chamber, ID December 1836- W. Monrî &n̂

23
Leg!?. Cons. 
January 1837, 

No, 85.

To the Right honourable the Governor-general of India in Council.

Right honourable Lord and Honourable Sirs,
1 . W e  beg to call the attention o f Government to an omission in one part of

the schedule of the salaries o f the officers Of the Supreme Court, forwarded by 
us to Government in our letter of the 6th o f December last, which we understand 
may lead to some difficulty in completing the arrangelnetit With the Aecountant- 
general. . * .

2. The sum of 12,000 Rs. is to be received by Mr. Smoult from the Govern
ment annually during the period he holds the office of Ecclesiastical Registrar. 
W e  did not think it necessary to insert this allowance in the schedule of salaries. 
It seems, however, to be convenient that it should appear in the schedule, and it is 
accordingly introduced.

14. , L 3 • 3. Two

Legis. Cons. 
23 Jannary 1837. 

• No. 86.
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3. Two mistakes have also been made in copying the salaries o f the Pundits 
and iVIouIavies from the printed Returns to the House of Conamons. The salaries 
of the Pundits should be stated at 4,800 instead of 2,400, the salary of one Pundit. 
In the same manner the salaries of the Moulavies should be stated at 4,800 instead 
o f 2,400, and a corresponding alteration will require to be made in the Sche
dules (B.), (C.), (D.) and (F.), annexed to our letter o f April last.

4. These alterations make no difference in the inimediate operation of the pkn, 
as the past expenditure of Government on salaries, as well as that to which they 
will be immediately subjected, has been Understated by the omission o f the salary 
o f one Pundit and one Moulavie. The balance, therefore, remains the same.

5. The only difference will be, that on the final arrangement the salaries o f twp 
Pundits and two Moulavies will be abolished, instead of One Pundit and one Mou
lavie ; and thus the whole prospective saving will be 4,800 rupees greater than'we 
originally stated it.

6. It maybe convenient that we should furnish the Schedule in its corrected 
form, and we accordingly subjoin it.

W e  have, &c.

(signed)

Court-house, 19 December 1836,

Edward Ryan. 
. J. P . Grant. 
B, H. Malkin.

Legis. Cons.
23 January X837. 

No. 87.
A  List of the Officers of the Silpreme Court, showing theip Mames and the 

they will be severally entitledon the Arrangement that has been finally 
Supreme Government.

Equity Registrar, Master and Accountant-general, Mr. Dickens 
Ecclesiastical and Admiralty Registrar, Mr. Snioult - - i- •*
Prothonotary and Clerk of the Crow% Mr. Hoiroyd -  f
Taxing Officer and Record Keeper, Mr. Vaughan - * ♦
Sworn Clerk, Mr. 0. Dowda - - -
Clerk of the Papers and Cbirf of the Insolvent Court, MnEraoks - 
Examiner in Equity and Receiver, Mr." Macnaghten - - * ' - .
Examiner in the Insolvent Court, Mr. O’Hanlon - ,  _ ,
Counsel for Paupers, Mr. Marnalt - *
Attorney for Paupers, Mr. Strettell - . - - - ,• -
Judges’derks, Mr. Ryan, Mr.Cawand Mr,Hilder - - » _ .
First Interpreter, Mr. Blaquiere - - - - „
Second Inteipreter, Mr* Smith
Interpreter of Foreign European L^iguages, Mr. Siiett • - '  -  ' •
Sealer, Mr. Ryan * • -  - - - _
Crier, Mr. Preston - 
One Tipstaff, Mr. Sirett -
Allowance for Chobdars -
Interpreters to the Judges, Mr. A, G. Avietafid Mr, George Aviet - 
Clei’k to the Grand Jury, Mr* R*Swinhoe - - -
Moolavies, Mahomed Mofaud and Warris Ally ,  - - _ ,
Pundits, Ranyoy PurkolCukar and Calleekants Piddyalangis - 
Moolnfahs, Syed Ahmed Ally and Shafk Mahomed Mokeem ■* - .
Brahmin, Gungadhur Paneegroho - - - *, * *

Salaries to which 
approved by the

66,000
12,000
24.000
24.000 
22,800
33.000
30.000 
8,400
7.200
4.800 

25,200
9.800

11,100
1.200 
6,000 
3,600

960 
1,176 
7,200 

800 
. 4,800

4.800 
360 
36U

Dated 19 December 1836.
(signed) Edward Ryan. 

J . P , Grant. 
B . S .  Mdlkin.

Legis. Cons.
23 January 1837. 

No. 88.

To the Right honourable the Governor-general o f India in Council.

Right honourable Lord and Honourable Sirs,
I t  is necessary, in order to (sarry into qffect the arrangements that have been 

finallj^  ̂approved as to the fees and salaries o f  the oncers o f the Supreme Court, 
that the sanction of Government shopld be obtained to the rule which accompanies 
this letter. '

2. The Government are aware that the Court is empowered under the 30th 
section of the Charter to make such rules o f practice as shall be found necessary,

but
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but that under the l2th section it is provided that any variation of the table of On Fees and *Sa1a- 
fees must be made vpith tbe approbation of the Governor-general in Council. rie$ of the Officers 

3. W e  shall be glad to receive the formal sanction of Government to this rule Supreme 
or order in time to give effect to it by the 1st o f January next. '

Court-house, 26 Deceniber 1836.

We, have, &c.
(signed) Edward Ryan,

J. I*. Grant,
' B. H. MalUn.

1. I t  is ordered. That after the 1st day o f January 1887, the fees and rewards 
mentioned in the present Table of Fees o f the Supreme Court of Judicature at 
Fort Wiiliau), in Bengal, and now made payable in Sicca rupees, and all fees here* 
after established Or altered, be paid in Company’s rupees, and that the several fees 
in the said table specified be reduced accordingly.

2. That from the same date, in all offices o f Court Whatsoever, except the offices 
o f the Sworn Clerk, Clerk, o f the Tapers, Examiner in Equity, Interpreters o f the 
Court, Chief Clerk of the Insolvent Debtors’ Court and Examiner of the Insol* 
vent Debtors’ Court, the folio or sheet, for all purposes whatsoever, shall consist 
o f 90 words, and seven figures shall he calculated as one word; and the charge for 
all writings charged per folio he reduced to five annas per folio o f 90 words.

8. That ftom the same date, upon all monies- ordered hy the Court to be paid 
into the hands o f  the Accountant-general of the Company, with the privity of the 
Accountant-General o f the Court, vdtb tbe exception of all monies paid to the 
Accountant-general o f the Company, by any officer of the Court as receiver of 
any estate or property, or guardian o f the properly miy iiffant or lunatic on which
no commission or poundage is to be charged by the Accountant-general of the 
Court, the commission o f the Accountant-general o f flie Court be one per cent., 
and upon all interest accruing upon money ordered to be paid by the Court as 
aforesaid 2| pm’ cent.

4. That the Accountant-general and Sub-treasurer of the Company shall charge 
the like per-centage on all agency for the suitors o f this Court as they would 
charge and are accustomed to charge upon similar agency for any creditors of. 
the Government. The Rules 8 and 4 are the same as the existing rules of the 
Court, with the exception of the commisrion or poundage to be charged by the 
Accountant-general o f the Court, which, on money paid into the hands of the 
Accountant-general o f the Company under the orders o f the Court;, is reduced from 
2 1 per cent.-to one per cent.

(signed) E^mrd Rym.

Legls. Cons,
23 January 1837. 

No, 89.

(No. 373.)
To the Honourable the Judges of the Supreme Court of Judicature of

Fort William-
Honourable Sirs, ' ^

W e have the honour to acknowledge the reempt of your letter o f this date, 
and in reply, to convey to you onr entire approval of the proposed rule tyhich 
accompanied that communication. ’ 1

2. W e have the honour to' acknowledge the receipt of your letter dated the 
19th instant, forwarding a corrected schedule o f the salaries of the officers o f the • 
court, which will be substituted for the schedule which accompanied your letter of 
the 6th of the same month. '  ̂ .

We have, &C.

(signed)

Council Chamber, 26 December 1836.

Auckland.
A . Rosa.
H, Bhak6spear. 
TV. Morrison.

tms.
23 Janunry 1837.

1 4 . L4 T o
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Legis. C ods.
23 January 1837. 

No. 96.

To the Right honourable the Governor-gelierhl o f India in CounciL

Right honourable Lord and Honourable Sirs,
In Rale No. 1, submitted for the approbation of Government on the 26th of 

December last, an omission was made of the words “  of the officers of the court,” 
to whom only the present arrangements as to the table o f fees apply. These 
words are now inserted, and a copy o f the rules so atoended submitted for the 
approbation of Government.

 ̂ W e  have* &c.

(signed)

Court-house, 3 January 1887.

K4vmrd 
J. P . Grant, 

jB, JE[. Malkin.

Legisr.Cons.
23 January 1837. 

No. 97.

I t is ordered. That after the 1st day o f January 1837, the fees and rewards of 
the officers of the court, as mentioned in the present table o f fees of the Supreme 
Court of Judicature at Fort William, in Bengal, and now made payable in Sicca 
rupees, and all fees hereafter established or altered, be paid in Company's rupees, 
and that the several fees in the said table specified be reduced accordingly.

(signed) E. Ryan.

Legis. Cons.
23 January 1837. 

No. 98-

(No. 4 .)

To the Honourable the Judges of the. Supreme Court o f Judicature of Fort
W illiam ; dated 3 January 1837.

Honourable Sirs, •
W e have the honour to acknowledge the receipt of yotir letter of this date, and 

in reply to state that the amended copy o f Rule No. 1 has been substituted for 
that which accompanied your letter o f the 26th ultimo.

Council Chamber, 
8 January 1837.

W e  have, &c.
(signed) Auckland.

A. Ross.
W. Morrison.

Legis. Cons. 
23 January 1837. 

No. 91.
Accountant-gene
ral’s Office.

To W. H. Macnaghten, Esq.> Secretary to the Government o f India,
Legislative Department.

Sir,
I  HAVE the honour tO acknowledge the receipt of yOur letter under date the 

5th instant, forwarding a correspondence with the Honourable the Judges of the 
Supreme Court of Judicature, and requesting my opinion as to the best mode in 
which the fees should he accounted for and remitted to the General Treasury by 
the officers of that court, under the mrangement for the future payment of the 
salaries of the officers of the said court. *

I  have the honour to state, for the information of the Right honourable the 
Governor-general in Council, that it appears expedient, in the first place, that the 
salary bills of the several officefs of the Supreme Court, the abstracts o f their 
monthly establishments and contingent bills, should be subject to audit by the 
Civil Auditor, in the same manner as the Government services, under specific 
instructions from the Government T?;easury on the monthly issue o f pay.

That the commissions and fees, as they are realized in the several departments 
of the court, be remitted by the respective officers to the General Treasury, under 
a receipt from the Sub-treaSurer. That a head of account be opened in the general 
books of this Government, denominated “  Fund for the Payment o f Salaries, &c. 
of the Officers o f the Sujjreme Court,” to which all sums so received shall be 
credited by the Sub-treasurer, that head being charged with the. amount o f 
salaries, establishments and other incidental disbursements, and eventually closed 
by an annual transfer o f the balance to “  Profit and Loss.”

Having put myself in communication with the Registrar of the Supreme 
Court, I  have the honour to submit, for the information o f Government, a copy

o f
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No. 1.o f a letter from, that officer, in which he states that it will be of essential import- 

ance, for the security o f Government and the due working of the new plan, that ries of the Officers 
the present system of taxation of officers’ bills and payments on the 10th January, of the Supreme 
18th June and 25th October, be continued for at least the next l2  nionths. I f  
his Lordship in Council require him to do so, he is prepared to state his reasons at ^ 
length for this proposition, in which the officers of the court generally concur.
Should this proposition receive the sanction of Government, I would recommend, 
as suggested by Mr. Dickehs, that on the 10th January, 18th June and 25th 
October in the following year, all sums received undqr taxed bills, and all sums 
On any other account intermediately, be paid over to the Sub-treasurer, accom
panied by the following certificate:

“  I , A . B-, do hereby solemnly declare and certify, that, to the best o f niy 
knowledge and belief, the said last-mentioned sum of is the
whole amount actually received by me as such aforesaid, on
any account whatsoever, for business done in my said office from- the period 
beghming from nnd ending on
and that the above-mentioned sum of is the whole
amount actually due and unpaid to me as such for the
like period.”

That the officers o f the court transmit for a^ustment to the Accountant in the 
Judicial Department, as soon after the close o f each month as practicable, a 
verified statement of all sums received by them respectivelj^ and remitted to the 
General TVeasury,

That at the end o f the year the Taxing Officer do furnish, at each period of 
payment, a  detailed ^tem ent, in debtor and creditor ffirm, to the Accountant iB 
the Judicial Department and the Chief Justice or Senior Justice for the time 
being, of the amount 0# taxed bills of all the officers, and o f amount o f arrears 
unpaid, and o f the amount paid to the officers for salaries, and of the amount of 
the ordinary and contingent bills for expenses} the latter to be furnished to the 
Taxing Officer by each officer o f  the court.

I  h a v e , & c ,
t^gned) C. Motley,'

Fort William, 26 December 1836, Accountant-general.

Sir,
T o  Charks Morhy, Esq., Accountant-general, S;©.

O k  the 6th day o f December the Judges of the Supreme Court passed an order 
in terms following:

“  I t  is by the Judges ordered aud direet^, that the o f f ic e  of the Supreme 
Court and Insolvent Court named in the list annexed to the said letter of the 
Judges, addressed to the Right honourable the Governor-general o f India in 
Council, dated 6tb December 1886, and hereinbefore last mentioned, do pat 
themselves immediately in communication with the ’Government Accountant- 
general, as to the mode in which the fees and commission h^eafter receivable by 
such officers respectively are to be accounted for and paid over to Government, 
and as to the mode o f receiving the salaries to which they will be respectively 
entitled under the arrangement for the future payment of the officers Of the said 
court, which has been finally approved of'hy the Supreme Government and 
Supreme Court, as appears By the letters and documents hereinbefore referred to 
and read, as the grounds o f this order.”

The drawing up and circulation of this order among the diffa-ent officers of 
court was entrusted to m e ; and after notice had been given to all the officers 
of coiirt, with access to the correspondence between the Supreme Government 
and the JMges, a meeting of the officers of court was held on Thursday the 16th 
instant, at which I  was deputed to communicate with yen, on behalf of all thu 
officers of court, on the sul^ect o f such measures as Will he requisite to carry into 
efiect the arrangement for the due receipt o f all fees and emoluments which are 
to be paid to Government, and for the future payment of the conrt estabfishment.

In performance of this’ duty, I  proceed to submit for your consideration the 
following propositions, which appear to me to embrace all details that reqnke to 
be provided for;

14. M  1. It

Legfe. Cotts.
23 January 1837.
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1. It is proposed that tlie officers be paid from the 1st January next (or from 
the commencement of the arrangement, in. case unexpected delays should occu  ̂
to prevent its commencement on that day), in the same manner as the Govern
ment service. ,̂ sending in signed and receipted bills monthly for audit, according to 
the corrected list annexed to the Judges’ letter to the Bight honourable the 
Governor-general in Council of India, under date the 19th December instant, 
supplying omissions in the list annexed to their letter to Government, dated the 
6th Decemberjnstant.

2. That the actual expenses of the Clerks and Writers be certified monthly, 
and signed and receipted by each officer, and drawn for in like manner.

3. That such certificate be printed, and be in the following form :—

“ Certificate for Monthly Salaries to Clerks and W r i t w  in Office .of 
> Supreme Court.

•“ I, o f the Supreme Court, do hereby solemnly
declare and certify, that the sum o f Company’s rupees is the amount required
for the payment o f the salaries and wages of the Clerks and Writers for the 
current month o f , according to the list under mentioned; (that is to say)

. A m ounts.
Names ................... ......., :. Rupees.

'  (signed) .

4. That contingent bills for the wages o f extra Writers and for actual charges 
previously and necessarily paid be sent in for audit, and certified by each officer.

5. That such last-mentioned certificate be in the form following :—

“  C e r t if ic a t e  for Contingent and Extra Charges incurred by
of the Supreme Court.

“  I, A . B., o f  the Supreme Court, do hereby solemnly declare
and certify, that the sum of-Company*^s rupees has been duly expended
by me in the wages o f extra Writers, and that such expenditure was absolutely 
necessary for the due conduct of the business o f my office ; and I  further solemnly 
declare and certify, that the further sum of Company’s rupees has been
duly expende<| for the contingent charges under mentioned 5 (that is to say)

[each item to ) ______________ _____________________________________________ _
be specified) /__________............................................. ....... ........... _̂___________

and that such contingent charges were nece^arily incurred in order to enable tne 
to perform the duties of my said ofi&ee.

_(signed)

6. That stationery, parchment, quills, &c., be indented for by each officer, who 
has hitherto supplied the same at his OWn expense, as required, with a certificate 
that the same is necessary.

7. That such certificate be in the following form ;—

‘‘ Certificate for Statio®ery, Irffient o f

“ L
the use o f the office of 
other use.

certify, that

Supreme Court.

is required for 
in the Supreme Court, and for no

(signed)

8. That the present system- o f taxation of officers’ bills and payments on lOth 
January, 18th June and 25th October in each year be continued for 12 months 
longer, i f  sanctioned by Government and the court. I  am pyepared to state my 
reasons at length for this proposition (which I  think of e ^ n t ia l  importance for 
the security Of Government, and the due working o f  the whole plan for the 
period of 12 months at least); but these reasons, i f  required, will most conve
niently be given in a separate memorandum ; and I  shall only observe here, that 
it is a recommendation in udiich the opinion o f almost every practical man, whe
ther solicitor or officer o f court, concurs.

9 , Tha(
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9. That on the 10th January, 18th June and 25th October in the following On Fees and Sala- 
year (the dates at which the officers.are How paid their taxed bills), all sums 
received under taxed bills, and all sums on any other account intermediately, be Courts.  ̂ '
paid over to the proper officers of the Government Treasury, accompanied by the -■ 
following certificates:

“ I ,  A . B,, do hereby solemnly declare and certify, that to the best of my 
knowledge and belief the said last-mentioned sum of . is the
whole amount actually received by me\s. such ■ aforesaid, on
any account Whatsoever, for business done in my said office for the period begin
ning from and ending on ‘ , and that t ^
above-mentioned sum of . is the whole amount actually
duo and unpaid to me at such for the like period.”

R eceipt of Sub-treasurer.

“  I  hereby acknowledge the receipt o f i?s. 
certificate.

“  Received,

according to the above

10. That the Accountant-general’s commissions be paid over at like period, 
under the same certificate.

1 1 . That at the end o f the year the Taxing Officer do furnish at each period
o f payment a detailed statement,' in Dr. and Cr. form, to the Government 
Accountant-general and the Chief Justice or Senior Justice for the time being, of 
the amount o f taxed bills o f all the officers, and of amount of arrears unpaid, 
and o f the amount paid to the officers for salaries, and of the amount of the 
ordinary and contingent bills for expenses j'^the latter to be furnished to the‘ Tax
ing Officer by each officer o f court. •

12. That a claim be submitted to Government on behalf o f the Clerks and 
Writers, who are now paid in Sicca rupees, for the same rate of payment as the 
Government uncovenanted servants receive ; viz,, payment o f tfieir actual salaries 
in Company’s rupees, at the rate o f 104/8 Compan/s rupees per 100 $iCea n^ees.

I  have, &ic.
(signed) T. Dickens, Registrar.

Registrar’s Office, 20 December 1830-

(True copy.)

(signed) C. Motley,
Accountant-general,

(No. 17.)

Sir,
To C. Motley, Esq., Accountant-general.

I  AM directed to acknowdedge the receipt o f your letter, dated the 26th ultimo, 
with its enclosure, and, in reply, to acquaint you. that the Right honourable the 
Governor-general o f India in Council approves o f the course proposed by you for 
giving effect to the new system which has been sanctioned for the fees and salaries 
of the officers o f the Supreme €lourt. The»Honourable the Judges o f the Supreme 
Court haVe, accordingly, been requested to issue the necessary instructions to 
carry your suggestions into effect, should they not be aware o f any objections to 
the course proposed; and the necessary instructions have been issued from this 
department to the Civil Auditor and the Sub-treasurer for the audit and payment 
of the salary bills o f the several officers of the Supreme Court, the abstract o f 
their monthly establishments and contingent bills, in the same manner as the 
Government services on the monthly issue o f  pay. , '

I  have, &e.
. (signed)' W. H. Macnaghten,

SeCTetary to the Govm-nment of India, 
Legislative Department.

Legislative Department, 16 January 1R37. ^

Legis. Com.
23 January 4837. 

No. 93-

14. M ‘Z (No. 16.)
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Legis. Cons.
23 January 1837. 

Iso. y4-

(No. 16.)

To the Honourable the Judges o f tbe Supreme Cotirt o f Judicature of
Fort William.

Honourable Sirs,
We have the Imnour to forward, for your information, copy of a letter from the 

Accountant-general to our Secretary’s address, dated'tbe 26th. ultimo, submitting 
in detail his propositions relative to the i^w  system wHcb has been sanctioned 
for the fees and salaries o f the officers of the Supreme Court, and to request, 
should you not be aware of any objection to the course proposed by Mr. Morley, 
that you tvill be pleased to issue the necessary instructions for giving effect to his 
suggestions.

2 . W e do not see any objection to the proposition submitted by Mr. Dickens, 
in his letter to the address o f Mr. Morley Of the 20th ultimo, to the effect that 
the present system of taxation of officers’ bills and payments on the 10th January, 
18th June and 25th October should be continued for the next 12 months.

Legislative Department, 
16 January 1837.

W e  have, &c.
(signed) Auckland.

A . Ross.
H* Shakespear.
T. JB. Macqulay.

I.cgis. Cons. 
23 January 1837. 

No, 99.

To the Eight honourable the Governor-general of India in Council, 
, 23 Janum’y 1837.

dated

Right honourable Lord and Honourable Sirs,
W e have the honour to anuormce to you that M n Smoult, in consequence of 

ill health, has resigned his offices in tW  Supreme Court o f Judicature. W e have, 
in consequence, appointed Mr. Dickens bis successor in the offices of Ecclesias
tical. and Admiralty Registrar, which, in conformity with the ariungements pro
posed in our letter o f the 25tb April 1§36, he will hold, together with his present 
office o f Equity Registrar. According to the same arrangements, Mr. Dickens 
has already resigned the‘ office o f Keeper o f the Records, and Mr. Vaughan has 
been appointed to i t ; and Mr- Dickens now resigns the offices of Master in 
Equity and Accountant-general, and will hold the three offices at present united 
in him, and that o f Sworn Clerk also, when a vacancy occurs, on the same terms 
as Mr, Smoult held.those o f EccleSiasheal and Admiralty Registrar only; that 
is to say, receiving the commission o f  the Ecclesiastical Registrar as ex-officio 
administrator, and defraying the expenses incurred in that capacity only; and 
receiving also the salary of 12,000/is. per annum, assigned in the scheme sug
gested by us, and adopted’by the Government, to him or Mr, Smoult, while either 
o f them filled those offices, but to which no future holder of the office will be 
entitled, • ■

Mr. Dickens’ s offices of Master in Equity and Accountant-general being thus 
vacant, the Chief Justice and Mr. Justice Malkin have appointed Mr. Dobbs to 
hold them. His immediate salary, according to the arrangements proposed, will 
be.86,000 rupees per apnum, to be increased by i %000 rupees on the occurrence 
of a vacancy in the office o f Examiner 4n Equity, mid by 6,<)00 on the occurrence 
of a vacancy in that o f Examiner of the insolvent Debtors’ Couif, each o f which 
offices will then be annexed to those, held b j Mr. Dobbs.

As Mr. Dobbs will hold these offices at a salary o f 36,000 rupees instead of 
that now received by Mr* Dickens, namely 63,000, there occurs a saving of
30,000 rupees beyond those originally eontmuplateii as likely to come into imme
diate operation. The whole amount o f the reduction o f expenditure which we 
proposed in our letter already referred to, but which we postponed till the falling 
in of offices rendered it  practicable, was Co.'s ,fis,26,l58. 7- As this falls short 
of the saving now effected, we propose a,t once to introduce it, and accordingly 
request your concurrence in the rules for the alteration o f fees which we subjoin, 

VV’ e do not propose at present to make any other alteration or reduction. The 
practice of the court is about to undergo Considerable change by the introduction 
of the new rules already passed on the Equity side, and Of others under consider
ation for the other sides of the coui’t. It will, .in our opinion, be desirable to 
see the effects of these changes before we decide .what other reductions it w ill be

most
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No.

most desirable to effect when the falling in of other offices affbrds the means o f On Fees and Sala.
doing so.

Court-house, Calcutta, 
15 January 1837.

W e have, &c.
(signed) Edward Ryan.

J. P . Grant.
B. H. Malkin.

ties of the Officers 
of the Supreme 
Courts.

I. It  is ordered, That ft-om and after the Idth day of January 1837, in all the 
offices of this court whatsoever, the folio or sheet, for all purpuses whatsoever, shall 
consist of 90 words* and seven figures sh^l be calculated as one word, and the 
charge for all writings Charged per folio shall be reduced to five annas per folio of 
90 words,

II. I t  is ordered, Tliat in the office of the Examiner in Equity the practice o f 
engrossing and the charge for it shall be abolished.

(signed) E.Ryan.

Legis. Cods. 
eg January 1837. 

No. lOO.

(No. 10.)
To  the flonourabie the Judges of foe Supreme Court o f  Judicature of

Fort WilliaiU.
Honourable Sirs,

W e have the honour to acknowledge the receipt o f your letter, dated foe 16th 
instant, with it$ enclosures, and in reply to state, that we are not aware o f any 
objection to the arrangements which you have done us the favour to report for our 
information. ■

We have, &c.
(signed)

Legislative Department, Id  January 1837.

Auckland. 
A . Ross, T. B. Mwemlay.

Legis. Cons. 
23 January 1837.

No. loa.

To the Right honourable foe Govfernor-general of India in Council

Right honourable Lord and Honourable Sirsj 
W e  have the honour to acknowledge the receipt of your letter, dated foe I6 fo  

o f January last, enclosing for our information the copy o f a letter from the 
Accountant-general o f Ibis Presidency to W , H , Macuaghten, Esq., Secretary to the 
Government o f India, dated the 2foh o f December 1836, submitting in d ^ i l  foe 
Accountant-general's propositions relative to Uie new system, w h i c h  has been 
sanctioned, for the fees and salaries of foe officms of the Supreme Court.

W e  are not aware o f any objection to foe course proposed by Mr. Morley, and 
, we have issued the necessary orders for giving effect to his Suggestions.

W e do not see any objection to foe propositions submitted by Mr. Dickens in his 
letter to the address o f Mr. Morley. o f foe 20th of December last, to the elfect 
that the present system o f  taxation o f officers’  bills and payments on the lOfo of 
January, 18th o f June and 26th o f October, shetdd be contimied for the n e x t  12 
months.

,We have, &c.

Court-house, 23 January 1837.

Mdmayd Ryan. 
J. P . Grants 
B . H. Malkin.

To W, H. Macnaghten, Esq., Secretary to foe Government o f India, 
dated 6 February 1837,

Sir, ■ ^
W it h  reference to your letter o f the lOfo instant, I  have the honour to request 

that you will be pleased to furnish me with a statement o f foe salaries which the 
14. M3 * officers

Legjs. ÔDS, 
*3 Jamiary 1837, 

No.^,

Legis. Cons* 
6 Fetruary 

No. 3,

    
 



94 S P E C IA L  R E PO R TS  OF T H E
No. 1.

On Fees and Sala- officers of the Supreme Court of Judicature in Fort W illiam  are authorized to
ries of the Officers draw, to enable me to audit the hills for the present month, 
of the Supreme
dourts. T , o

_ _ _ _ _  1 have, &c.

Fort WilUam, Civil Auditor’s Office, 
31 January 1837.

(signed) C. Tro'wers,
Civil Auditor.

O n the 3d instant a copy of the list o f the officers o f the Supreme Court of 
Judicature at Fort William, specifying their names and the salaries to which they 
are entitled, was transmitted to the O v i l  Auditor and Sub-treasUrer respectively 
for their guidance.

27^ebrua?v'l8‘̂ 7 To JF". ^f. Esq., Secretary to Government in the Legislative
'  No 5, "  Departaent. date4 27 Feteaaiy 1837.

Sir,
W it h  reference to the letter addressed by me to the Accountant-general, under 

date the 20th day o f December 1886, containing propositions for the future pay
ment o f salaries of the offi-

6tb. That stationery, parchments, quills, 85c. be indented f6r by «ach officer »Im has hithdrtO supplied C6rS Of th e  Supreme Uud In- 
the same at his own expense, as requir̂ , wi(h a certificate that the smue is necessary. SolVeut CourtS their ClerlCS

7th. That such certificate be in the following form:— aUd W rite rs. and th e  sup-.

** C ertificate for Stationery, Indent
** T, certify, that

in the Supreme Court, and for no odier use.

and Writers, and the
Supremo couft. • ply. o f stationery and parch-

ment for the use of the several
isre^mredforthenseOf theoffiCeof

« (signed) graphs o f which letter are
6th. With reference to the second paragraph of your letter of the 1st instant, I  would suggest the e*pe- a U n C x e d  lU  t h e  m a r g i n  5 I  h a V C  

diencyof an application to Government for the i$sue orders to the Stationery ConoiiaHteefor the Com- f l l n f  T linvA
mittee’s complying with the indents of the several ‘Officers who, under t}f6 new ontnigement^ will re4tdre ^  a
stationery from the stationery depot. fip0lE|. t l lG  A c C O U n t E U t- g e U G r a i

1st. It is proposed that the officers he paid front the 1st January ne±t (or from l]he cotttmencenlent of the 8* l o t t ^ r  d a t e d  t l lG  4tll l l lS ta i lt )  
arrangement, in case unexpected delays should occur to prevent its commencement oit that *day), inthe«ame 6 th . p a r a g r a p h  O f  w h i c h  is
manner as the Government services, sending in signed and receipted Wile monthly/<W audit, aeeotffing to the 1  §  • x l, •
corrected list annexed to the Judge's letter to the Right hoOohrftble the Oovenw-gener^ in Council of India* a l8 0  a^ H G X G G  lH  t l lG  IKiar^in* 
under date the_19th December instant, supplying dmis^ons i» the list annexed to thmr letter to Govetmpeat, f io V G r U O r  -  g C l lG r a l  III

Council and the Judges hav
ing sanctioned the plans as 
subttiitted by me to the Ac
countant-general, I  have to 
request that you will lay be-

deted the 6th December instant.
2d. That the actual expenses of Oerks and Writers be certified monthly, and mgned and leeeipted by each 

officer, and drawn for in like mazmer.
3d. That such certificate be printed, and he in the fiffiowing fiann

“ CxKTmcATi for Monthly Salaries to CSetks and Writem in the Ofi^ Supreme CCnrt.
*‘ I, of the

pany’s rupees is the
Writers for the current month of

Names_
Axocnys.

_IU.

Supreme Court, do hereby Solemnly declare and eertily, that tbe Snnr of Com- e  ^  f - t  ^  t. i •
s amount requir̂  for the payment of the salanes and wŝ es of the Clerks an<I lO re sjeOVemmont m y appU- 

according to the list under-mentioned j (that is to say) catioU  fo r  th e  iSSUC o f th e

requisite orders to the Sta-* 
tionery Committee; and I  
have fiirther to request, with 
reference to paragraphs 1 to 5 
o f my letter o f the 20th day 

December 1836 to the 
Accountant-general (copies o f 
■which paragraphs are also an
nexed in the margin), you will 
lay before Government my

4th. That contiogent bills fOr the wages of extra Writers, and for actnal charges previoqsly and neCesSariljr - ̂  
paid, be seut in for audit, and certified by each oftcer. ^

5th. That such last-mentioned certificate be in the form fidlowin̂

“ Certificate for Contingent and extra Charges incurred by of the SoptCme Court.
"I, A. B., of the Supreme Court, do solemnly declare and certify, that the sum of Company’s rnpees _  _____________ __

has h«n duly expended by me in the wages of extra Writers, and that shch expenditure was iisidutely neees- '  a- _ T tT 7  ip f
eary for the due conduct of the business of my office; and b further solemnly declare and certify, t^t the SppHC8.WOn On DCnRll 01 toG 
further sum of Company’s rupees . . . .  . . . .  . . . .
tinned; (that is to say )

has been duly expended for the Contingent charges under-n»en- offi^pg o f  Jiho S u prem e and

—........... ......... ;—  ------------ - Insolvent Courts, that the
-------- ------ --------— — — :—  Civil Auditor maybe furnished

with the requisite orders to
And that sneh contingent charges were necessarily incurred in order to enable me to perform the duties of my Uudlt the blllS for Salaiy of

"(signed) Officers and clerks, and for
Rqiiitrar's Office, 8 February 1837. ' Contingencies, from the I st of

January

[Each item to be 
specified.]
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No. 1.January 1837, according to the plah sanctioned by Government, and contained in On Fees and Sala* 

the letter of the Judges and the propositions I have submitted. rie» of the Officers
, ,  - of the Supreme
lhave, &C. Courts.

(signed) T .  D ic k e n s ,  Registrar. -------—

iV.R.—Lists of the establishment of Clerks and of office servants of the 
respective offices of the Supreme and Insolvent Courts are submitted fo r  consi
deration to the offices of Audit and Pay, for their information and guidance.

A list of establishment and servants of the Master’s and Accountant-general’s 
office is not included, but will be sent in hereafter.

L ist of Clerks, Writers and Servants in the Equity, Roclesiasticai and Admiralty 
* Registrar’s Office.

Monthly SaMes, in Company’s Rapees.

Mr. M* Cockbura - -  - - - - - - - -  - 280
Mr. Richard Deefhotts - - - - - - - - * - 80
Bhacaram Bonnerjoe - - - -  - - -  - - - 0 0 "
Damooderday - - - - - • - - - - - 60
Mr. G. A . Swarris - - - 4 - - - - -  - 60
Mr. G. Mackertich so
Mr. M. De Souza - - - - - * - - -  - - 40
Groopersand SUI - - 40
Roopnaraiu Ghose - - - - - - - - - * - 3 2
Brankysen Bose - -  - -  - * - - - - 30
Roopcnand Burraul - - * - - - - - . -  - 30'
Hnrropersand Seifl -  - -  - -  - - * - * - s 23
Boneinally Ghosaul - - * - * - - - - 27
Mandub Mookerjee - - t. - - -  - - - - 26
Roopchund Sill * - - - - * - - * - * 26'
Muddenmobun Day -  - 24-
GorrudchUnd Addy - - - - - - - 20
Issurchunder BonOeqee - - -  - - - - - -  - 2 0 '
Joznarain Doss - -  - - - - - - - 1 6 '
Mr. Francis de Pinto - - - - -  -  - .  - » i 2
Mobeschnnder Bonneijee - , - - - - - - -  - 13 •
GovindhoUe Chuckerbutty - - - * - ** - - 1 0 '
Narain Row - - - - - - - - - - - 9

Legis. Cons.
U7 February 1837. 

No. 6.

Co.’s M s,

Raster’s Office, 10 February 1837.

L ist of the Names of W rites and Servants attached to the OfficeOf Sworn Clerk o f the

Buneymandub Bonnerjee 
Cbullachund D«tt - -
Bajnarain Biswas * -
Collypersand Ghose 
Luckunchunder Bonnerjee 
Gopeemohan Dutt*- 
Brijo Mohun Sircar 
Callachund Chuckerbutty 
Annunchunder Chuckerbutty 
Runobeharry Mitter - - •
Ranjmohun Moitree 
Kissonchunder Bonnerjee 
Rahamut Hurkarah 
Eedoo Bhistey - 
Joomun Maitur 
Dufterree Meertajuddeen* 
Surrubdee Duster -

.
C ii 'tR s . 4. p. 

64 -  -
- - - - - - - ■32 -  -**
•• - - - hm ^ - • 29 — —
- - w - W* - » - 17 -  -
- - - - •w . - - - 17 -  -
-r - Wt - - - - 21 -  -
- - - - - - % - 17. _  -
-  ■ - - - - -  ■ - 13 -  **
- - - - - -  , - 18 -  -
•w - - - - - - 22 -  -
- - % - - * - 17 -  -

* - -■ - - - 11 -
- •r - - 6 -  -

■ - - - - - - 1 -
«• - - - ' 1* ’ - - 1 ------- -
- - - - ■' * - - 3  -  -
- - •V - m - - — 2

2

*  This name is kept jointly by the Sworn Clerk of the Papers, from each o f whom he 
has aH ays received three rupees per month.

N . B . - r -O n  the 1st March each year Poiiah-tmarer has been added as joint account ©| 
Sworn Clerk and Clerk of the Papers (who sit in the same room), from each of whim  he 
receives two rupees per month.

1 4. M 4 ’ List

    
 



No. 1.
On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

96 SPECIAL REPORTS OF THE

L ist of Clerks, Wrllers and Servants in the Clerk of the Crown and Protjionotary’s Office.
Monthly Salaries, in Company’s Rupees.

Ramtoonoo Sill
Mr. Saunders discharged, when a fit person procured to be appointed ,* Com

pany’s rupees, 130
Dabychurn Mozendar - - - - - - - - - -
Bolananth'Bolear - - - - - - - - - - -
Sumbuchunder Bonnerjee - - -  - -  - -  -
Ramcomul Dutt - -
Dinnobundo Seim - - - - - - - - . - - -
Nilmoney Budden
Raj  Ki stno Bonnerjee - - -  - -  - -  - -  -
Col l y Doss Mozendar - - - - -  -  * - -
Bhoyrubchunder Doss - « - - - -  -
iNilcomulChatterjee - - -  - -  - -  - -  -
Bungachatterjee - - - - - -  - -  - -
Ramcoomar Chatteijee - - - - - -
Muddo Dutt
Doorgachurn Doss - - - - - -  - - - - _
Gungamarain Sing - - - - -  - - - - - -
Raj Kistno Chutterjee - - - - , -  - -
Muddoosoodun Mookeijee • - - - -
Dumobundo Bolear - - * -  - - - _ - _
Groochurn Ghose Mohurer - - - .-
Surroopchunder Sircar - * - - - - - - -
Nazim Duftry - -  * - -  - •'
One Peon - .  -
One ditto - - # - - . -  -  - - - -

Co’s. Rs.
9 February ^837.

260

130 
110 

64 
50 
85 
SO 
22 
20 
20 
20 
16 
16 
16 
16 
16 
14 
14 
10 

. 10 
10 
8 
7 
7 
6

8 -

8 -

933 -  -

Co.’s'R$,

8 -  -

-A  L ist of the Establishment of the Interpreters to the Honourable the Judges of the
Supreme Court.

Callee Doss, monthly, Company’s, rupees, eight ,  .  .  -

List of Writers employed in the Chief Interpreter’s Office/or Translations.

Ramdhon Mitter - - - - - - - -
Thushmut Allee - * - - - -  ̂ - - - -

40 -  -  
20 -

60 -  -

Calcutta, 10 February 1837’,
A List of the Establishment of the Sealer of the Supreme Court.

Hazamendy Hurkara, ditto - -  SIX - - •

17 - -
6 -  -

Co.’s Rs. 23 -  -

List of the Names of the Writers and Servants attached to the Office of the Crier of the 
Supreme Court, with theif respective Salaries*

Buneymaudub Bonnerjee - - - - - - - " " 2 4 -  —
Muddoosoodun Sircar -  ̂ - - -

Co’s. Rs.

10 -  -

34 -  -

10 February 1'837. Crier of the Court.

L ist

    
 



IN D IA N  LA W  CO M M ISSIO NERS. q7
No, 1.

On Fees and Sala-
L i s t  of Clerks, Writers, &c.. Salaries and W ages in the Receiver’s'Office, Supreme ries of the Officers

Oleenosh Chunder Gaugooly -  
Obkoy Churn R ot 
P arbutty Churn Chatterjea - 
Parbutty Chum Mookerjeea - 
Moodoosoodun Ghosft - 
Durbarry Hircurrah *

Couft.

Co.’s Ms.

Monthly. 
125 -  ' 
• 4 0  -  _

20  -  -  

1 0  -  -  

10 -  -  

6 -  -

of the Supreme 
Courts.

211 -  -

List of the Names of Writers and Senrants aithcbed to the Office of the Chief Clerk of 
Insolvent ^ u r t , with their respective Monthly Salaries.

Chief Ci,EitK’s Office,

John D ’Cruz -  - -  -  - - _
Ramchunder BonneJjee - 
Gopeynauth Ghose -  -  -  -  *
Tarrachund Mookefjee •• -  -  -  -  -
Gungabistno Day « ’ * -  -  -  -  -
Tarranneychurn Doss -  -  -  _ ,  -
Dufturree Nazeer « -  -  -  # _

' Co.'s Ms.
n 54 -  -
- 27 -  -

21 -  -
- 21 -  -

17 -  -
- 1 1 - 7-

6 -  -

's R s . 157 -  -
•

J ud g es ’ C l e r k s ’ EsfABtisHMENTS.

Bissumbur Day, Writer -  -  .. -  * -
Nilmoney Day, ditto •* -  -  -  -
Rambumo Bonneqee, ditto -  -  -  -  -  -  -
Nilmoney Mozoomdar, Messenger and Collector of Fees r 
Cossinauth Tajore, Brahmin -  -  ^
Ram Tajore, ditto - - - - - - -
Ozar, Mootnah r * -  - •• -  -  -
Khodubux, ditto * <■ -  -  -  -

Co.’s Rs.
40 -  -

- ■ - 20 -  -
20 -  -

‘ - 12 -  -
7 -  -

•• ^ 7 -  -

7 -  -

• s 120 -  -

Company’s  Rupees, One hundred and twen^f. 
1 • « . ■ ■

10 February 1837.  ̂ (signed) C. B . Ryan. 
John Carr. 
Bdward Milder.

List of Writers and Assistants emplo^d in the Second Interpreter’s Office for Translations. 
Mtmthly W ages in CmnpaDy’s Rupees.

, H. A. Smith
Shinauth Dutto -
Ramchund Mondole
Rammaissore Dutto
Rostomulley Moonshee -
Soodahram Pundit •

— ^  «lp a. •

53 -  -  
■ 34 -  -  

13 -  -  
9 -  -  

18 -  -  
13 -  -

• C/O9 S Ĵ iSw . 140 -  -

Calcutta, & February 1837.

1 4 . N List

    
 



• No. 1.
On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

98 SPECIAL REPORTS OF THE

L ist of Clerks and Writers, Salaries and Wages in the Exairiiner's Office o f ibe
Supreme CoUrt.

Mr. Michael Cockbum -r 
Issurahunder Cbatterjee 
Mr. Joseph Roger 
Rammohun Doss - 
Ramdhone Mookeijee - 
Muddoosoodun Doss 
Goormaney Duftory

Co.’s J2lf.

Monthly. 
170 -  -  

64 —
64 -  
51 -  -  
25 -■  -  
16 -  -  
8 8 -

398 8 -

L i s t  of the Names of Writers and Servants attached to the C^ce of CSlerke of the Papers 
of the Supyeme Court,* with their re^ectiye l^ontiily Salaries,

CiERKs OF THE P a p e r s  O efic b ,

Chundrychiira Bose 
Kissenchunder Bonneriee 
Vincent D’Sooiai - *
Geo. Reston
Dufterree* (Meertajuddeen) 
Cumoo Hurkaiah -• i- 
A. Duster Surrub Dee *

Co.’s Rs.

€o,’sR3.a, p.
64 -  -  
48 -  -
32 -  -  
22 -  -  

3 -  -  
6 -  -  
-  2 -

175 2 -

*This man is kept jointly by the Swora Clerk o f the Papers, from each of whom he has 
always received three rt îees per month.

iV. jB.—On 1st March each year a Punkah-heater has been added on account o f 
Sworn Clerk and Clerk of the Papers, who sit in the same room, from each of whom he re
ceives two rupees per month.

A  L ist of the Establishment and Servants of the Record Office of the Sopreroe Court.

Nubokissen Mitter 
Muddoosoodun Ghose *• 
Ebuduth Khawn Duftery*

Co.’s Ms.
- 34 -  -

-  , - ■ - 22 -  -
8 -  -

Co.’s Its. 64 — -+

Supreme Court, 9 Feh. 1837- Record Keeper.

A List of the Establishment aud Servants of the Taxing Officer o f  the Supreme and
Insolvent Courts,

Mr. Thomas Bothelho
Issurchunder Sain - - - - » - --
Ramnarain Nunday - - - - -
Mr. William Lawrence - - - - - - - -
Muddunmohun Doss .  - - - - ■»
Sree Kissen Bose -
Juggernauth Bramin - - -  - -  - -  -
Habeewoolah Peon - - - * - - -

- 156 — —
50 —

- 60 —
- 30 —
- 25 — —
- 15 — —

-
8
8 -

sMs. 336 - -

Supreme Court, 9 Feb. 1837. Taxing Officer.

L ist
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L ist of Writers and Assistants in the OflBice .of the Attorney for Paupers in the
Supreme Court.

CoJs Rs.

99

Mr, John Collys - 
Mr. Julius Cesar -

Calcutta ,10 Feb. 1837.

Total -  ̂ - Co.’s Rs.

100

30

130 -  -

(signed) Charles Strettel, 
Attorney for Paupers.

No. 1.
On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

Court for the Relief of Insolvent Debtors at Calcutta.

BlsTuttN of ,my Establishment as Examiner, Common Assignee and Commissioner for 
taking Aflidayits of insolvent Prisoners in Sie Gaol,

BrojomdruU Holdar - - - - _ _ .
Sa. Its. • 

35 -  -
Co.’s Rs.

Mohunchunder Bose - - - - -  ̂ - 20 -  -
Beater - - -  - - - - - - 2 _ -

Disallowed: ,
57i _  _ 60 12 9

Charges for buggy and horse, necessary to attendance at the 
gaol to take Affidavits, Petitions, Assignments and Sche
dules from Insolvent Prisoners - _ - ,  - 32 -  -

Sa. Rs. 89 -  - per month.

The above charges are identical with those on which nly Returns to the Judges were 
made, and were deducted from the gross receipts of the office to constitute the net pro
ceeds thereof, on which the average was struck by the Judges.

Office of Examiner, (signed) P , O’Manim.
11 Feb. 1837.

(N o ./ )].) .

To  the Honourable the Judges of the Supreme Court, dated 27th February 1837.

Honourable Sirs,
W e have the honour to transmit for your infiffmation the accompanying letter 

from Mr. Dickens, dated the 8th instant, to the address o f Mr. Secretary MaC- 
naghten, covering lists o f the establishments* o f  clerks and office servants- o f the 
respective officers o f the Supreme and Insolvent Courts.

2. W e are unable to form any opinion aS tu the reasonableness or otherwise of 
the establishments appertaining to the several officers, and we request that you 
will do us the favour o f stating your sentiments on that point.

3. On a* cursory observation o f the lists submitted, we have remarked one item, 
which hardly seems to form a legitimate charge. W e allude to the charge for a buggy 
and horse for- attendance at the gaol, which item is entered in Mr. O’Hanlon’s 
statement of the establishment required for the duties of his office.

W e  have, &e..
(signed) W. H. Macnaghten,

Secretary to the Government of India,
Legislative Department, Legislative Department.

13 February 1837. .

Legis. Cons.
27 FeJsruary 1837. 

No. 8.

14. N  2 L jst

    
 



lO O SPE C IAL R E PO R TS  O F  T H E

Legis. Cons.
27 February 1837. 

No. 7.

Legis. Cons.
27 February 1837. 

No. 9.

List of Clerks, Writers and Servants employed in the Offices of the Master and 
Accountant-general of the Supreme Conrt at Calcutta.

N A M E S.

Shackoo Bos 
Hurromohun Dutt 
Mr. M. Z. Shircore 
Taruney Sunker Roy - 
Hurryhur Mookurjee - 
Bov?anny Churn Bose - 
Rajnarain Bonnerjee 
Hurrockunder Mitter 
Tackoordoss Mookerjee 
Bijoonauth Pundah 
Mirza Nazim Duftey 
Aftr6 Buddeen Peon 
Durwunand Meter*

Expenses of Establishment per month,, Co.’s Rs.

Or, per annum, *Co/s Rs.

Monthly 
Salary in 
Co.’sR».

322
450 - -

80 —
53 8
43 - -
35 -
32 —

8 -
8 8 -

• 6 8 -
7 —
8 - -
2 — —

767 - -

9,204 - -

20 February 1837.
fsigned) A. Dobbs,

Master Accountant-general, Supreme Court.

1837.

(N“o. 46.)

To the Honourable the Jludges of the Supreme C/omt, dated 27 Febrr 

Honourable Sirs,
' W ith  reference to the letter o f "the Govemor-general in> Council to your 
address, under date the 13th instant, I  am now directed to forward as a supple
ment the statement of the Master and Accountant-general of the Supreme Court, 
received since the despatch o f the letter o f the ahove-mentioned date.

I  have, &c.
{signed) fV. H. Macnaghten,

Socretary to  the (jovem m ent o f  India, 
Legislative Department, Legislative Department.

20 February 1837. * '

Legis. Cons.
27 February 1837. 

No. 10.

To the Right honourable the Governor-general of India in Council.

Right honourable Lord and Honourable Sirs,
W e  have the honour to acknowledge the receipt o f your letter o f the 13th 

February last, enclositig a letter from Mr. Dickens, dated the 8th instant, to the 
address of Mr. Secretary Macnaghten, covering lists o f  the establishments o f clerks 
and office servants of the respective officers o f the Supreme and InSolve*nt. Courts, 
and requesting us to state our opinion as to the reasonableness or otherwise o f the 
establishments appertaining to the several officers. W e have also to acknowledge 
the receipt of Mr. Secretary Macnaghten’s letter, dated the 20th o f February last, 
forwarding, aS a supplement to the letter o f the (iovenior-general in. Council o f  the 
13 th instant, the statement of the Master and Accountant-general o f the Court as 
to the expenses of his office.

I^ e  perceive, in looking over the lists, that the total amount o f the expenses o f 
the different officers o f the Supreme and Insolvent Courts is Co.’s Rs. 53,037, ex
clusive of stationeiy. The returns made to us by the respective officers o f the 
expenses of their establishment, and which we have annexed to the Schedules 
attached to our letter o f the 14th April last, amount to Co.’s Rs. 62,218. 13. 1. 
These returns do not inclnde the expenses o f the offices o f the Interpreters and 
Attorney for Paupers, which amount to Co.’s Rs. 4,056, and which are now included

in
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No. 1 .

in the sum of 59,037. What the expense of stationery’may be, we are not able to 9 “
Say, but ts'e should hope the expense o f the establishments of the officers of the !,nhf supr?ire*̂ '̂ * 
court, inclusive of stationery, will not exceetj the sum of Co.’s Rs. 66,274. 13. 1., Courts.
being the total amount o f expenses of the establishments, when the sum of 4,056 is ------ -—
added to our former return of 62,248. 13. 1. ’

In  the returns made to us we had no detailed account o f the disbursements.
W e  had the gross receipts, with the gross expenditure, from which, as appears by 
the schednles to the letter of the 14th o f April,, the net yalue o f each office was 
ascertained. . *

A t  the time the returns were made, the expenses of the respective establish
ments were borne by the officers, and they had then no reason to believe but that 
they would continue to be paid in the same manner. It  was the interest o f the 
officers to keep down the expenses of their respective establishments to the lowest 
Scale compatible with the efficiency of their o0ices. Returns were made to ns in 
1827,1832, 1833,1834 and 1835 of the receipts and disbursements o f the officers; 
and.the expenses of the officers.appear to be on the average nearly the same, 
though certainly mnch less than they w e re  in 1827.

W e hate put the Government in possession' of all the infoipiation we are at 
present able to give as to the reasonableness the establishments* We conld not 
speak with any accuracy as to the details without a minute investigation, which 
we should have some difficulty in conducting. W e do not, however, believe, for 
the reasons we have stated, tWt there is any good ground fo f supposing that the 
officers have not made a cormct return of the necessary expeimes o f  their respec
tive establishments. •

W ith  respect to the charge put forward by Mr. D ’Hanlon for a buggy and horse 
for attendance at the gaol, it will appear from what we have stated, that the items 
o f the disbursements o f that gentleman were not stated in his returns to us.

This charge may have been included in the sum total o f the expenses of his 
establishment, deducting which from the gross receipt^ the net value o f his office 
Was estimated. I f  that be so, this charge should never have been inserted aS part 
o f the establishment required for the duties o f his office, and it is one which, as 
our opinion is requested. We would respectfully submit the Government ought not 
to sanction as expenditure.

• If, after the explanation we have given, the Government are desirous o f fttrther 
inquiry into the items o f expenditure, we shall be ready to give our best assistance 
in concluding any inquiry they may desire to institute.

. W e have, 8tc.
(signed) Edward Bydn.

Court-house, 22 Febzuary 1837. B. A. Malkin.

Sir, JMc&eMt Es<l.
I  AM directed by the Right honourable the Governor-general in Council to 

acknowledge tho receipt o f  your letter, ffitted the 8th instant with imenclosures* 
and in reply to inform you, that his Lordship in Council having sanctioned the 
establishments o f the several officers the Supreme and Insolvent Courts (with 
One exception, to be noticed hereafter), the necessary instructions have been 
issued to the officers o f Audit and Pay iXk adjust the salmies of the e^blishments 
and contingent charges o f those officers, from the 1st o f January last, on presenta
tion of bills, certified in the manner su^ested by yeu.

2. The exception alluded to in the preceding para, is in the item' o f 32 Bs. 
for a buggy and horse, for attendance at the gaol, entered in Mr* O ’Haalon’s 
statement, which is disallowed, as nOt appearing to be a legitimate charge.

3. The necessary instructions will be issued from the general department to 
the committee for controlling the expenditure of stationery, to comply with the 
requisition for stationery required by the officers o f the Supreme and Insolvent 
Courts, on indents to be presented by each officer, certified in the manner also 
suggested by you.

Council Chamber, 
27 Feb. 1837.

14.

I  have, &c.,
(signed) H. Maenaghten,

Secretary to the Govelmment o f India.

Legis. Cons.
27 February j837. 

No, n .

N 3 To

("f
i
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Legis. Cons.
27 February 1837. 

No. 12.

To H. T. Prinsep, Esq., Secretary to the Government o f Bengal, General
Department.

Sir,
Under an arrangement recently sanctioned hy the Governor-general in Conn- 

cil, the officers o f the Supreme and Insolvent Courts, who have hitherto supplied 
themselves with stationery, parchment, &c., at their own expense, are to be supplied 
in future with all Such articles from the public stores. I  am accordingly directed 
to request that the Right honourable the Governor of Bengal w ill be pleased to 
issue the necessary instructions to the committee for controlling the expenditure o f 
stationery, that indents of the several officers o f the Supreme and Insolvent Courts 
presented to the Clerk of the Stationery Committee, Certified in the following 
form, may be complied with ; viz.—

«
“  I certify, that is required for the nSe o f

the office of in the Supreme (Insolvent) Court, and for no other use.

I  have, &c.
(signed)

Council Chamber, 
27 Feb. 1837.

(signed) W. H. Macnaghtetti
Secretary to the Government o f India.

Legis. Cons.
27 February 1837 . 

No. 13.

Sir,
To C. Trower, Esq., Civil Auditor.

I n  continuation of my letter, Ko. 28, dated the 3d February, I  am directed by 
the Right honourable the Governor-general in Council, to transmit for your in
formation and guidance the accompanying copies o f a communication from 
Mr. Dickens, dated the 8th instant, and Of its enclosures, being lists o f esta
blishments, of the several officers of the Supreme and Insolvent Courts, sanctioned 
hy his Lordship in Council, from the 1st o f January lasL excepting the item o f 
32 Ri>\, for a buggy and horse for attendance at the gaol, entered in Mr. O ’HaU- 
lon’s statement, which item is disallowed, as not forming a legitimate charge o f 
establishment required for the duties of his office.,

2. A  copy e f the list of establishment o f the office o f the Master and Ac- 
countant'-general, referred to in the postsci^t o f Mr. Dickens’s letter, since re
ceived, is also enclosed.

3. The contingent charges of each officer will be audited by you on the present
ation o f bills drawn Up in the usual form, and certified in the manner suggested 
by the Accountant-general, agreeably to the form’ of certificate, a copy of which 
is annexed* • , IhaTe,&c.

Council Chamber, 
27 Feb, 1837.

(signed) fV. H . Macnaghten, 
Secretary to the Government of India.

Legis. Cons.
27 February 1837. 

No. 14.
Sir,

To W. H . OaJces, Esq., Sub-treftsUrer.

In continuation of my letter, No. 27, dated the 3d Felbruary, I  am directed by 
tiie Right honourable the Governor-general in Council to ■ tran^aiit for your in
formation and guidance the accompanying copy of a communication from M r. 
Dickens, dated the 8th instant, and of its enclosures, being lists o f establishments 
o f the several officers o f the Supreme and Insolvent Courts, sanctioned by his 
Lordship in Council, from the 1st Januaij last, excepting the item Of 32 rupees 
for a buggy and horse for attendance at the gaol, entered in M r. O ’Hanlon’s

statement,

“ Certificate for Contingent and Extra Charges incurred by of the Supreme Court.
“  I, A. B.,- of the Supreme Coprt, do solemnly declare and Certify, that the sum of Company’s

Rupees has been duly expended by me in the wages of extra wdters; and that such expenditure
was absolutely necessary for the due conduct of the business of my oflSce and I further solemnly declare 
and certify, that the farther sum of Company’s rupees has been duly expended for the contingent
charges under mentioned; (that is to say)

(Each item to ................................ ..................
be specified]____ _̂__________ _______ __________

and that such contingent charges were necessarily incurred in order to enable me to perform the duties of 
my said office.

“  (signed)
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statement, which item is disallowed as not forming a legitimate charge for esta
blishment required for the duties of his office.

2 . A  copy o f the list of establishment'of the office of the Master and Ac
countant-general referred to in the postscript o f Mr. Dickens’s letter, since received, 
is also enclosed.

3. iThe contingent charges of each officer will be paid by yon on the present
ation of bills audited by the Civil Auditor, drawn up in the usual form, and 
certified in the manner suggested bp?’ the Accountant-general, agreeably to the 
form of certificate, a copy o f which is annexed.*

T have, &c.
(signed) W. H. Mdcnaghten, 

Secretary to the Government of India.
Council Chamber* 27 Feb- 1837.

No. 1
On Fees and* Sala
ries of the Officers 
of the Supreme 
Courts.

Cons,
2 November 163 ;̂, 

No. 1. ■

L e o i^ a t iv e  D e p a r t m e n t .

No. 4, o f 1837.

To the Honourable the Court o f Directorsi 

Honourable Sirs,
1 . W e propose to detail in our present despatch the measures adopted by us 

in accordance with the instructions comniunicated in yonr Honourable Court’s 
despatch. No. 13, (lOth June) of 1835, relative to a revision o f the establish
ments o f the Supreme Courts at Fort Williana, Fort St. George, and Bombay, and 
o f the rates of fees receivable by the officers o f those Courts.

2. A  copy o f your Honourable Court’s despatch above noted, having been for
warded to the Judges o f the Supreme Courts, at the several Presidencies, with a 
request that they would furnish Hehedules o f the emoluUients o f the officers 
attached to those Gourte, With their own sentiments upon the possibility of an. 
immediate or prospective reduction in them, replies were reemved, upon which 
final arrangements have been concluded only in as far aS regards the Supreme 
Court at Fort William. The reports transmitted Aom Fort St. George and 
Bombay form part o f the' collections forwarded with this despatch- and we trust 
to be enabled to submit, at no distant date, an account of the ultimate measures 
which may he in like manner introduced in the establishments o f the Supreme 
Courts at those Presidencies. ' ' -

3 . A  reply was received on th® annexed date from the Judges o f the Supreme soNov^ber 1035,
Court o f Fort William, in which they stated, that having been long employed in * <*5 v-
considering the means whereby revision might be effected in the fees and establish
ments o f their Court, they were Averse to submit ether than a full report upon
this subject, which by postponing the transmission of the schedules o f  establish
ments called for by us, might, they trusted, he prepared and forwarded within a 
short period. The Judges, then, '(after informing us, in answer to the question 
put by your Honourable Court, that no practising attorney now held the oifice o f 
Judge’s Clerk) desired the expression of our opinion upon the sulgect stated in 
the two following paragraphs o f their letter, in order t W  they might he guided 
accordingly in the Scheme for revision which they jncposed to submit:—-“ Any re
duction of expenditure by diminution of tbe amount of fees, would either ffill 
very unequally on different officers, or, i f  arranged with a "view to the proper propor- 
tionment of the emoluments o f different officers* it  jnohably would not re&ve 
the suitors from the expenses which press most inconveniently upon them- In 
the same manner, any reduction or abolition o f salaries would be confined to par
ticular offices, for some officers at present receive none, and would press very

unequally

Cons,

* “ Certificate of Contingent Changes incurred by of the Supreme Court.
“  I, A. B,, of the Supreme Court, do solemnly declare and eertify, that the sum of Company’s

rupees has been duly expended by me in the wages of extra writers j apd that such expenditme
was absolirtely necessary for the due conduct of the bu^ness of my office; and 1 further solemnly declare 
and certify, that the further sum of Cqmpmiy’s rupees has been duly expended for the contingent
charges under mentioned; (that is to say)

(Each item to  ̂  ̂  ̂  ̂  ̂  ̂  ̂ r
be specified) ---------------- ------— ------------------------------,----

and that such contingent charges were necessarily incurred in order to enable me to perform the duties of 
my said office. ■*

“  (signed)
N 4 ■
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those who are remunerated, for some o f them are entirely 
of the Supreme'̂ '̂̂ * Salary, while the salaries of others bear only a very small proportion o f
Courts. the amount of their fees. It probably would be desirable on these accounts that

1 —  the whole emoluments of the different officers of the Court should be thrown into
one general fund, out o f which, either they should each receive a  certain fixed 
remuneration, i f  that mode of payment should be thought most expedient, or 
h e j should be entitled to divide in certain fixed proportions the ‘Whole amount 
mong them. ■

“  I t  probably would be found possible to obtain competent service on rather 
easier terms for fixed salaries, than for any fluctuating division o f emoluments. 
But the Comt would have no means o f ensuring fixed salaries, unless the Govern
ment would take upon themselves to make good any occasional deficiency', 
receiving in return the benefit of any occasional surplus. The whole system o f 
fees will have to be regulated in the first instance, so as to produce an average 
return, sufficient to provide for the charges necessary to be defrayed out of i t , . 
and would of course be liable to revisien front time to time, i f  this average 
permanently exceeded or fell short o f thfe necessary amount to any material 
extent.’’

4. The Judges .were informed in reply, that the principle o f remuneration 
. suggested by them was approved by us, “ provided that the Honourable Com

pany’s Government he subjected to no additional expense thereby.”  Copies o f the 
' above correspondence were forwarded to Foart St. QeJorge and Bombay, for the

information of -the Judges of the Supreme Courts at those Presidencies.
6. In the beginning of the month o f May Of the past’ year, the promised 

report was submitted to us by the Judges o f the Supreme Court at Fort William, 
and in cminexion with Oortain minor reforms in procedure, noticed to your 
Honourable Court in our despatch (N o . 9, 17th August o f 1836, paras. 64 
to 58) as advisable to be effected iu Connexion -with the revision o f establish
ments, was transmitted to the Law Commission for their consideration and sug
gestions.

6. The papers remained with the Law Commission until the month o f Sep
tember of the past year. The Governor-general recorded a minute on the 11 th 
o f that months the subjoined oxtract from which is submitted in the body of the 
despatch, both as affording an analysis o f iffie proposition afiforded by the Judges 
o f the Supreme Court, and as setting forth the reasons which induce his Lord- 
ship to recommend the immediate adoption o f the reforms suggested in, the Judges’ 
report.

“  I t  app^rs by the repmt that the number o f offices at present under the 
Court is 40, held by about 30 officers receiving 4,62,779 Its, annually, of which 
75,827 Rs. is salary paid by the GovOrnment; the remainder consists o f fees and 
commission.

“  The Judges recommend a consolidation o f 15 offices and their tenure, by four 
principal officers of the Court;—  •

Cons.
23 January 1837. 

No. 1 to 101.

Cons.
23 January 1837. 

No. 1.

Master,
Accountant-general. 
Examiner, Equity. 
Examiner, Insolvent Court,

8..
Prothonotary. 
p ierkof Cro'wn.
Clerk of Papers.'

2.
Ecclesiastical Registrar. 
Equity ditto.
Admiralty ditto.
Sworn Clerk.

4.
Taxing Officer.
Receiver.
Keeper o f Records. 
Chief Clerk Insolvents.

And they suggest a variety o f changes and reductions in the subordinate offices o f 
the Court, such as would finally reduce the number of officers to 18, with salaries 
amounting to 2,38,656 Rs,, and making an ultimate saving o f  2,24,123 Rs., 
or 48^ per cent., on their present expense ; the immediate saving heing not less 
than from 80,000 to 1,04,000 rupees,

“  The Judges ‘wish as far as possible to Support the teu'ares o f the present 
holders of offices, and, with some exceptions, adopt the principle o f payment by 
salaries instead of fees j and as no superanpuation allowances nr pensions on retire

ment
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nieiit are given, they have been led to propose a higher rate of salary than under 
other circumstances they might have thought right.

“  It  seems to me necessary that I  should follow the report through the sug
gestions in detail for the better arrangement o f fees, of salary, and official duty. 
I t  will be sufficient for the Council to bear in mind that the proposition of the 
Judges will immediately reduce by 25 per cent., and at no distant period by nearly 
50 per cent.> the expenses of procedure to every suitor in the Supreme Court, in- 
dej)endent]y of the saving which will accrue to him by the abridgment of pro
ceedings in fees to Attorney and Counsel. They hate indeed modified their first 
proposal by offering to limit the immediate reduction of fees and commission of 
about 80,000 instead of 100,000 rupees, with the view of more than strictly 
abiding by the injiinction of the Government, that no further charge shall be 
incurred by the public, and of leaving a surplus to meet all possible eontingencies 
in this respect; but a question may arise es to whether the’Government will insist 
Upon this surplus. And the report concludes with announcing that the attention 
of the Judges will be given to a revision of the, practice of the Court, and that 
the assistance o f the Legislative Conncil may be required to enatjle them to carry 
the necessary modifications for this purpose into effect, and possibly to extend 
and to correct the application o f the statute law- of England to the Presidency o f 
Bengal.

. “  The immediate consideration of this report was postponed in consequence of 
the suggestion (well worthy pf attention) which has been made by the Law Com
mission for the introduction of the practice o f vivd voce examination in Equity 
cases; and the Judges,of the Supreme Court, in a letter dated June 6th, 
expressed their approbation in principle of the proposed change, pointed out the 

‘ difficulties (principal^ those o f detail) vyhich might attend it, and expressed their 
willingness to enter into communication with the Law Commission on the subject. 
Since that period no progress has heeu made with either o f tliese important ques
tions. I'he annexed li.st will show the extent of whichr the accumulation of 

' important business thrown upon the Commission is every day increasing. The 
serious illness of three of the Commissioners leads me to despair o f any early and 
satisfactory decision upon them with their assistance, and f  have, in consequence, 
been led to the determination of bringing the subject again beihre the CounciL 
and of recommending that the Judges of the Supreme Court be informed of the 
Avish of the Govemor-gener^ in Council, that the remodeUing o f the officesof the 
Court could either have been combined with the introduction of vivd voce exami
nation in cases of Equity, ©r framed with the ultimate view to the adoption of that 
practice; hut that if, in theh opinion, long delays are likely to mtervetie by 
attempting to combine these objects, that we are disposed at .once tq express our 
approbation to the reforms which tlmy contemplate, and pm* readiness cordially to 
co-operate with them in the measures to which allusion is made at the conclusion 
o f their report. , '

“ l a m  the more led to recommend this course because every day of my short 
experience of this country confirms me ip. the opinion that delay ought rarely 
indeed to be admitted in the adoption o f any measures, evidently and practically' 
useful for the purpose o f combining it with something better. The rapidity with 
which the change o f men in India unhappily takes place; the almost absolute 
certainty that he who plans a great measure may not remain to execute it, and 
the probability that his snecessor, new to all the considerations which lead to ihe 
plan, may either mar or reject its execution, are of themselves Strong reasons for 
rapid decision. And in this case, in which the Judges have so cordially met the 
wishes of the authorities under which they are acting, it is as well due to them as 
it must he advantageous to the public, that they should have every aid in perfect
ing the work upon which they have,so creditably entered.”

7 . The Secretary to the LaW Commission was accordingly directed to return 
th e . report above noted on the establishments o f the Supreme Court, and the 
members were requested to take up the separate question of vivd voce examina
tions in Equity cases in communication with th© Judges of the Court,

8. The minutes herewith recorded will put your Honourable Court in possession 
o f our individual opinions upon the expediency o f adopting the propositions con-, 
tained in the report from the Judges. immediately, and with Only some slight 
modifications. Mr. Ross, although concurring in the course w© considered it 
expedient to adopt, continued of opinion that it would have been more advisable
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to have obtained, in the first instance, a thorough examination o f the suggestions 
above noted by the members of the Law Commission. The general opinion o f 
our Board was communicated to the Judges in the folloVving pai'agrapbs:—

“  "VVe deem it unnecessary to follow your communication through its various 
suggestions for the better arrangement o f fees, of salary arid o f official duty, 
placing, as we do, the fullest confidence upon, the judgment, the discernment and 
the zeal for the public welfare by which those suggestions have been dictated,

“  This confidence leads us now to refrain from objecting to tbe principle of 
attaching permanently to any office of- the Court a salary higher than that fixed 
as the maximum for the members of the civil service; but we nevertheless feel 
compelled to record our dissent from the suggestion that the salary of the Master 
in Equity shall be increased from 66,000 to 78,000 per annum on the contingency 
of his having temporary chai’ge of the office o f Examiner in Equity in addition to 
his other duties.

“  Adverting to- the very large salary awarded to that officer in Schedule (F.), 
Ave entirely concur with Mr. Justice Grant in thinking that no angmentatirin to it 
should be allowed, and that i f  Mr. Dickens (the officer alluded to) is e'qual to 
the performance of the additional duties proposed to be imposed upon him, 
he should be expected to undertake them without any increase o f allowances.

“  On the general principle declared in paragraph 24 o f your communication
now acknowledgefl, these allowances ought to be considered as being ample
remuneration for the whole of the time and labour of the officer referred to. By 
the Schedule (E.), the successors to Messrs. Smoult and Dickens will receive
54,000 Rs. per annCim, and we are of opinion that the additional 12,000 Rs. per 
annum which each rif those gentlemen is to draw during his continuance in o^ce 
under the new system, should Command tW ir services, whatever duty it may be 
necessary that they should be required to [perform ; and we are further of opinion 
that it is advisable, for the sake o f nniformlty, that no exception should be made in 
the case of the Ecclesiastical Registrar and Interpreters to the practice of pay
ment by fixed salaries, though we admit there is much force in the argument 
advanced by you on this point.

“ W e  trust thatw'e shall have the gratification of finding that you are disposed 
to concur Avith us on a reconsideration o f these particular suggestions, especially, 
because, as regards all other points, the reforms which you propose to introduce, 
both immediate and prospective, are such as to command our approbation, al
though the question o f the future permanent rate o f salary to be attached to the 
higher offices may, We think, properly be reconsidered as vacancies occur.

“  W e do not deem, it necessary that the immediate reduction o f fees and com
missions should take place to an extent beyond that originally proposed, so as to 
leave a suiplus to meet all possible contingencies, since it must be distinctly under
stood that no officer o f the Court should be considered as possessing a vested interest 
in his allowance, and that the power will always rest with Government to revise the 
arrangements noAv sanctioned, so as to prevent any further charge being incurred 
by the public.”

9. In addition to the above remarks, we requested the Judges to enter into 
final arrangements regarding the question o f vivd voce evidence in Equity cases 
with the Law Commission; we suggested the 1st o f January 1837 as the date 
whereon the new-system might most eoBAneniently commence operation; we ob
served on the expediency of assimilating the copying charges o f the Supreme 
Court AVitb those in use in Government offices, and we recommended that mea
sures should be taken for arranging the mode o f account and remittance to the 
Government Treasury o f fees and commission paid into the Court,

10. The objections taken to certain o f oUr recommendations above detailed 
are comprised in the subjoined extract from the letter o f the Judges in reply to 
them

“ W e are willing to concur in the modifications of our plan which are submitted 
for our consideration, but we are anxious respectftilly to recall the attention o f  
Government to the reasons on which, as Slated in our letter o f April last, we 
thought it advisable, in the cases o f the Ecclesiastical Registrar and the Interpre
ter of the Court, to depart from the general principle of paying all officers by 
salary exclusively, and to leave tbe Ecclesiastical Registrar in possession o f  
his commission on estates administered by him and the* Interpreters on receipt o f 
their fees.

“  W e
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W e confess, after the best consideration we can give to the subject, we re- Qjj Fees and Sala- 

main of opinion that it Would not be advisable, for the sake of uniformity only, to ries of the Officer* 
adopt any other plan thap that which we have suggested, and that by so doing, of the Supreme 
great risk; will be incurred of rendering less efficient than they now are two of t-'ouris. 
the most important offices of the Court. " ^

“  I f  the Government, after a reconsideration of the reasons which have already 
been stated for these exceptions, shall, nevertheless, deem it advisable to place these 
officers also on salaries, it becomes necessary for us to state the rate at which the 
salaries for the respective interpreters should be for the present fixed. A t present, 
as appears by the Schedule (F.), Mr. Blacqriiere and Mr. Smith receive salaries 
differing in amount, and Mr. Smith, who has the smaller salary of the two, derives 
the largest income from his office, the difference being made up by fees. W e think 
it but just that the officer who labours most should still continue to receive the 
largest emoluments, and we think that on the same scale on Which the salaries of 
all the other officers have been apportioned, namely, on an average of their net 
receipts, that Mr. Rlacquiere should receive a salai'y of 9,§00 Company’s rupees, and 
M r, Smith. 11,100; and we think it will be desirable that the final arrangement 
o f these offices should be postponed until both of them shall have .become 
vacant.”  • .

1 1 . The assimilation recommended in copying charges was considered by the 
Judges impracticable for the present, fbr the following reasons

“  O n  the su b ject o f  Ih th 'p ara g rap h  o f  y o u r  le tter, th e J u d g es b e g  to  say, th a t 
th e y  Would he g lad  at o n ce  to  assim ilate th e  charge® for co p y in g  in  th e  Suprem e 
C o u r t  to  those a llo w ed  b y  G overn m en t, as s ta te d  in  th e  ru le s  an n exed  to  th e ir  
le tte r , b u t th a t it  W ill b© obvieu% on a  reconsideration  o f  th is  su ggestion , th at i t  
w o u ld  b e im possible to  in trod u ce  a Saving so desirab le for t h e  r e lie f  o f  th e suitois, 
w ith o u t occasion in g  a  d efic ien cy  in  th e  fe e  fu n d . In  th e  establishm ents o f  a ll 
E n g lis h  courts th e  ch arges p er folio  fo r  copies are n o t tre ated  as a  m ere paym ent 
fo r  th e  labour o f  th e  m ere  w ritin g  c le rk s  in  transcription, b u t  as one o f  the p rin 
c ip a l fnnds for th e  rem u n eration  o f  th e  c h ie f officers ; and in  th e  sa m e m an ner th e  
r a te  o f  charge in  th e  p re se n t Schem e is. We b e iie y e , reduced  to  a s  lo w  a  sca le  a s  it  
w il l  adm it o f, w ith o u t en d an gerin g  th e  su rp lu s w h ich  w e h a te  ca lcu la te d  Will arise 
fro m  th e  fees o f  th e  officers w h en  establish ed  o n  th e  reduced  s c a le .”

12. On consideration o f the above, we judged it  expedient to ac<jede to the re
commendation regarding the payment of the Ecclesiastical Registrar by commis-

. sion, the amount of commission to be revised on occurrence of a vacancy in the 
oflSice. The rates of salary to Interpreters we also approved, subject to similar 
reachustmeuts, on demise o f the incumbents,

13. A  copy o f the correspondence above noted was dorwarded through the 
Governments o f Fort St. George and Bombay to the Judges o f the Supreme Court 
there, for the purpose o f ascertaining whether (although It appeared thatreduction 
in the amount o f officers’ emoluments might not be practicable in those courts) it 
would not be p<®sible to swiopt at Fort WtlliaJn the practice of payment by salaries 
instead of fees. To this reference we havp, as already noted, received as yet 
no reply.

14. A  schedule o f the officers of the court and o f their salaries. With draft o f a 
rule o f practice for reduction o f fees, having been submitted by the Judges o f the 
Supreme Court, the Accountant-general was directed to prep^e a scheme for the 
mode of future receipt o f fees into, and payment of salaries v from,, the General 
Treasury, which he did to the following effect:—^

“  I  have the honour to state, for the information eff the Right hcnounffile the 
Governor-general in Council, tiiat it appears expedieift, in the first place, that the 
salary bills of the several efificers of the Supreme Court, fhe abstracts of their 
monthly establishments and contingent bills, should be subject to audit by the 
Civil Auditor, in the same manner as the Government services under Specific in- 

, structions from the Government, and that these bills be paid from the General 
Treasury on the monthly issue of pay.

“  That the commissions and fees, as they are realized in the several departments 
o f the court, be remitted by the respective officers to the General Tr^isairy,. under 

. a receipt from the Sub-Treasurer. That a head o f acconnt be opened in the 
general books of this Government, denominated ‘ Fund for the Payment of Salaries,
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&c., of the Officers o f the Supreme Court,’ to which all Sums so received shall be 
credited by the Sub-Treasurer, that head being charged with the amount of 
salaries, establishments, and other incidental disbursements, and eVentiially closed 
by an annual transfer of the balance of profit and loss.

“  Having put myself in communication, with the Registrar of the Supreme 
Court, I have the honour to submit, for the information of Government,.copy o f a 
letter from that officer, in which he states, that it will be of essential importatice 
for the security of Government, and the due worhing of the new plan, that the 
present system of taxation of officers’ bills and pt^metits, on the lOth January, 
18th June and 25th October, be Continued for at least the next twelvemonths. I f  
his Lordship in Council require him to do sm he is prepared to state his reasons at 
length for this proposition, in which the officers of the court generally concur. 
Should .this proposition receive the sanction of Government, I would recommend, 
as suggested by Mr. Dickens, that on the 10th January, I 8th June, and 25th Oc
tober in the following year, all sums received undertaxed bills, and all sums on. 
any other account intermediately, be paid over to the Sub-Treasurer, accompanied 
by the following certificate:—  •

‘ 1, A. B., do hereby solemnly declare and certify, that to the best o f my 
knowledge and belief, the said last-mentioned sum of is the whole
amount actually received by me as such aforesaid, on any account
whatsoever, for business done in my said office, for the pdrldd beginning from

and ending on . , and that the above-
mentioned sum o f is the whole amount actually due and unpaid
to me as such. for tlm like period t That the officers of the court
transmit, for the,adjustment to the Accountant-general in the Judicial Department, 
as soon after, the close of each month as practicably a verified statement of all 
sums received by them respectively, and remitted to the General Treasury : That 
at the end of the year the Taxing Officer do furnish, at each period of payment, 
a detailed statement in Dr. and Gr, from the Accountaitt in the Judicial 
Department, and the Chief Justice, or senior Justipe for the time being, of the 
amount of taxed bills o f all the officers, and o f  amount o f arrears unpaid, and o f the 
amount paid to the officers for salaries, and of the amount of the ordinary and Con
tingent bills for expenses; the latter to  be furnished to the Taxing Officer by each 
officer of the court.’ ”

15. No objection to the»above scheme having.been offered by the Judges, it was 
duly approved, and directed to be carried into practice.

16. Mr. Smoult having been compelled in consequence of ill "health to resign 
his offices in the Supreme Court, Mr. Dickens was appointed Ecclesiastical and

. Admiralty Registrar, in addition to his office o f Equity Registrar and of Sworn 
Clerk, whenever a vacancy should occur in that office. Mr, Dickens had pre
viously resigned his office of Record-keeper, in which he was succeeded by Mr. 
Vaughan, and the arrangements consequent on his resignation o f the offices of 
Master in Equity and Accountant-general are thus described in the letter of the 
Judges:—  ,

“  Mr. Dickens’s offices o f Master in Equity and Accountant-general being thus 
vacant, the Chief .Tnstice'and Mr. Justice Malkin have appointed Mr. Dobbs to 
hold them. His immediate salary, according to the arrangements proposed, will 
be 36,000 Rs. per annum, to be increased by 12,000 Rs. on the occurrence of a 
vacancy in the office o f Examiner in Equity, , and by 6,000 on the occurrence of a 
vacancy in that o f Examiner o f the Insolvent Debtors Court, each o f which 
offices will then be annexed to those held by Mr. Dobbs,

“ As Mr, Dobbs will hold these offices at a salary o f 36,000 Rs., instead o f that 
now received by Mr. Dickens, namely, 66,000, there Occurs a saving o f
30,000 Rs. beyond those originally contemplated as likely to come into immediate 
operation. The whole amount o f the reductions of expenditure which we pro
posed in our letter already referred to, but which we postponed till the falling in 
o f offices rendered it practicable, was Co.’a 26,15$. 7. As this falls short 
o f the saving now effected, we propose, at once t<5 introduce it, and accordingly 
request your concurrence in the rules for the alteration o f fees which we sulyoin.

“  We do not propose at present to make any other alteration or reduction.' 
The practice of the court is about to undergo considerable change by the intro
duction of the new rules already passed on the Equity side, and o f others under 
consideration for tlie other sides of the court. It will in our opinion be desirable

to
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to see the effect of these changes before we decide what other reductions it will be 
most desirable to effect when the falling in o f other offices affords the means of
doing so.”

17. A ll the above arrangements met with our approval.
18. The Registrar o f the Supreme Court having applied for adjustment by the 

officers o f Account and Audit o f the salaries Of the establishments of the officers 
o f the Supreme Court,,we forwarded the list submitted to the Judges, requesting 
their sentiments as to the reasonableness of the charges,.and remai'king, in parti
cular, upon one put in by the Examiner in the Insolvent Court for a buggy 
and horse.

19. The Judges informed us in reply, that the charges were, in as far as they bad 
the means of determining by reference to former returns of establishments, 
equitable and proper, but recommended that the item noticed by us in the bill'px\t 
in by the Insolvent Courts Examiner should be disaliewed.

20. The charges are' accordingly passed. With the single reservation to the amount 
annually of 66,274 R"!,

W e have,̂  &e.
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legislative Department, Government of India, 
27 March 1837.

Auckknd.
4 . R qss.

Morrkon.

71 B. Macaulay, 
H. Shakespear.

To /T”. H. Mucnaghten, Esq., Secretary to Government in the Judicial Department,
&c, &c. &c.

Sir,
I  HUMBLY beg leave, through you, to submit to the consideration of his Lordship 

the Right honourable the Governor-general and the Honourable Members of 
Council, that, in consequence of the resolution of Government to pay the offieers 
o f the Supreme Court by fixed monthly salaries alone, instead o f office fees and 
salaries, by which they were theretofore remunerated, and also to defray the 
expenses o f the establi^imeats o f their respective offices, T, among otliers, furnished 
Mr. Dickens (the then Master and Equity Registrar of the Court) with a list of 
the establishment of writers and others employed in my office for translations 
{always held in.my dwelling-house, for reasons which will be given ip the sequel), 
to assist me in the due discharge of my duty as Translator o f the Court for the 
practitioners thereof; and as 1 had all along debited that office with the monthly 
sum of 50 Sicca rupees for office rent (which formed a compoiient part of the 
annual sum deducted by me from my gross annual income, in the several returns 
made at different periods, and handed up to the .Judges), I  inserted this eh a i^  of 
50 Sicca rupees, as one o f the items of the permanent expenses o f my office, in the 
said lis t; but that gentleman, considering this charge not to COme properly under 
the head o f Writers, &c., and Sir Edward Rya«, ourGbief Justice, COHcUrring in 
that opinion, I  omitted that item of charge in the Schedule of Writers that I sub
sequently furnished (which was sent in, and has since been sanctioned by his 
Lordship and the Honourable Membei-s of O o «»c il); but as Govemment have, by 
their public letter to the Judges of the Supreme Court of the 20th March instant, 
sanctioned an additional sum of 32 rupees, and directed that amount to be added 
to the salary of Mr. O ’Hanlon (which had been disallowed as an exceptionable 
charge in his office estimate), upon the equitable principle o f that sum having 
formed a part Of what lie has deducted from his gross income, and his salary being 
assessed on the average o f his dear income, i  have therefore been emboldened 
submissively to claim from their justice the said sum o f 50 Sicca rupees, which I  
excluded from my List o f Office Establishment under the circumstances above 
stated; and I  am in hopes that my appeal te their justice- and liberality will not 
be in vain.

I  now beg leave to assign my reason for holding my office in my own residence, 
from which circumstance I humbly consider myself entitled to this charge, inde
pendent of the fact of its being a component part of the sum I  deducted from my 
gross incomings; one of which is, that I  have from the date .of my appointment
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(which was 23 years ago) been under the necessity regularly and constantly to 
attend the court, whenever sitting, to discharge the arduous and laborious duty o f 
Interpreter; the other, that whatever. translations have been Baade by me ever 
since my appointment (and those not inconsiderable) have beep effected out of 
office hours, always early in the morning, and often by candle light to a late hour 
in the evening, to meet the exigencies o f the practitioners ; and another, that, for 
the convenience of the practitioners and the benefit o f their clients, I  moved into 
the neighbourhood o f the court, where house-rent is high,-about 14 years ago, and 
have ever since appropriated the lower story, of a large house in my occupation 
almost entirely to the use of my office, not having any accommodation in court, nor 
the opportunity of translating papers Whilst in attendance there*

This exposition will, I  hope, place this matter in a clear point o f view to his 
Lordship and the Honourable Members o f Council, and induce them to grant my 
prayer, by directing this sum-to be added to my monthly salary, as in the case of 
Mr. O’Hanlon.

I  have, &c.

Dacres-lane, No, 7, 
27 March 1887.

(signed) W. D . S. Smith,
Second Interpreter, Supreme Court.

Lpgis. Cons. 
3 April 1837. 

No. 40.

(No. 100.)

To 1V. D . Smith, Esq., Second Interpreter Supreme Court.
Sir,

I  AM desired by the Right honourable the Governor-general in Council to 
acknowledge the receipt o f your letter, dated the 2l7th ultimo, soliciting the 
additional sum of 50 Sicca rupees per month to your salary, on the principle on 
which 32 rupees has been granted to Mr. O ’Hanlon. ■

2. In reply, I  am directed to acquaint you that there is a material difference be
tween your case and that of Mr. O ’Hanlpn, inasmuch as the charge for a buggy 
and horse, which was made by that gentleman* formed an item of the establishment 
referred for sanction by the Judges; whereas in your case the office-rent formed 
no part of the bill for similar charges, from which it is to be inferred that the 
allowance which has been assigped to yon is deemed ample by the Judges, both 
for your personal remuneration and on every other account.

3. Should, however, the ease be diflferent, his Lordship in Council will be happy 
to pay due attention to any recommendation which may be made by the Judges 
in-your favour.

I have, &c.

Council Chamber, 3 April 1837.
(signed) IV. Macnaghten,

Secretary.

Legis. Cons. 
22 May 1837-. 

No!?*

To W. H- Macnaghten, Esq., Secretary to the Government o f India.

Sir,
I  AM directed by the Judges to address you, for the information and considera

tion of the Right honourable the Governor-general in Council, on the subject of 
a letter received by the Judges from Mr. W . D; S. Smith, the Second Interpreter 
o f the Supreme Court.

2. The Judges can so far recommend Mr. Smith’s claim to the attention o f his 
Lordship in Council as. to -state, that when Mr* Smith, previUhs to the corre
spondence with Government relating to the reductions and new arrangements o f 
the offices of court, made a return o f  his net receipts and o f his charges o f office 
to the Judges, he did specify distinctly, item by item, his charges o f office, and 
am <^ those the sum of 50 Sicca rupees monthly for office-rent, thereby reducing 
his apparent net income.

3. - The present salary allowed to Mr. Smith was awarded on the principle o f 
taking into calculation only his net income, consequently sent in his return o f 
charges of office: he would have received in the result a salary o f 50 rupees a 
month more than he has now.

4. Mr.
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4. Mr. O'Hanlou did not, in sending in his statement of office charges, enter on Fees and Sala- 
into any specification of items whatever, but returned the gross amount only of ries of the Officers 
his charges of office; consequently, until Mr. O ’Haulon referred to his Lordship of the Supreme
iii Council on the subject, the Judges were not made aware that he had included ______
the sum of 32 Sicca rupees a month for a horse and buggy, as an office charge. In ^
Mr. Smith’s case, they were made aware by his 'return (the mode of making 
which they consider preferable to that adopted by Mr. O ’Hanlon) that he had 
included 50 Sicca rupees per Cent, as an office charge. The result in each case 
was, however, the same, for the average amount of net income alone was made 
th^ basis of the calculation for the allowance o f salary ; and if  Mr. Smith should 
not now succeed in his application to his Lordship in Council, he will be placed 
in a disadvantageous situation^ as compared with Mr. O’Hanlon, which Was not the 
intention o f the Judges.

I  have, &c.
(signed) T. Dickens, Registrar.

Registrar’s Office, Calcutta, •
13 May 1837.

(No, 158.)

Sir,
To T. Dickens, Esq., Registrar, Supreme Court.

I  AM direfeted by the Right honourable the Governor-general in Council to 
acknowledge the receipt o f  your letter, dated the i 3th instant, and, in reply, to 
request that you will acquaint the Honourable the Judges of the Supreme Court 
that, under the circumstances now stated, his Lordship in Council has been pleased 
to permit Mr, W . D. Smith, the Second Interpreter of the Supreme Court, to draw 
the additional allowance o f 50 Company’s rupees per mensem on account of 
house-rent. The Officers of Audit and Account will accordingly be instructed to 
adjust Mr. Smith’s hill in future for 975 rupees per month, instead of 925 rUpees, 
as at present,

I  have, &c.

Council Chamber, 22 May 1837.

(signed) W,
Secretary to the Government of India.

Legis. Cons. 
2sr May i"837. 

■ No. 8.' ■

(No. 905 o f 1837.— Judicial Department),

To the Secretaiy to the Government of India in the Legislative Department.

Sir,
I  A M  directed by the Right honourable the Governor in Council to acknowledge 

the receipt of jou r letter dated the l4th of November last, No, 108, and enclosures, 
requesting the Right honourable the Governor in Council to enter into a commu
nication with the Honourable the Judges o f the Supreme Court, relative to the 
introduction o f the system o f paying the olScers and servants o f that Comt by fixed 
salaries instead o f by fees or commission as at present.

2. In reply, I  am instructed to transmit to  y<m copy of a letter to the Judges,
, dated the 7th, and o f their reply, dated the 18th ultimo, on the subject, from which
the Right honourable the Governor-general -Of India in Council will leam that 
it is their wish to correspond with the Legislative Council o f India instead of 
Government.

3. The Governor in Council is, however, clearly o f ofdfiion that no relbrms 
should be finally adopted without this Government having had an opportunity of 
considering their expediency.

I  have, &c.

(signed) . P- WUimtghiby,
Secretary to Government.

Legis. Con*. 
5 June i 837.. 

No. lo.
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(No. 583 of J 847.— Judicial Department.)

No. 11. flonourable Sir A. D. Compton, Knight, Chief Justice, and the Honourable
Sir J. W. Awdrep, Knight, Puisne Judge, Supreme Court.

Honourable Sirs,
W e haA'e the honour to transmit to you the accompanying copy of a letter from 

the Secretary to the Government o f India in the Legislative Department, dated 
the 14th November last, with its enclosures, relative to the introduction of a 
reform into the department entrusted to the superintendence o f the Honourable the 
Judges of the Supreme Court o f Judicature at Calcutta.

2. In referring these proceedings for your consideration, we beg to request your 
attenlion both to the particular proposition which forms the subject o f the third 
j)aragraph of Mr. Macnaghten’s letter, and also to the other questions adverted 
to in the correspondence annexed, and that you will favour Us vrith such observa
tions on the several subjects as you may tliinh it niaterial to communicate.

W e  have, &c.

(signed)

Bombay Castle, 7 April 1837.

* R. Qmnt. 
T. Keane, 
J. Farisb.

To the Right honourable the Governor in Council.. *

Right honourable and Honourable Sirs,
M'e have the honour to acknowledge the receipt o f your letter of the 7th iust., 

with its enclosures. * •
2. W e will address ourselves Without delay both to the question o f payment by 

salary instead of fe f« wifehnut increased expose  to the public, as submitted to us 
in pursuance of the third paragraph o f Mr. Secretary Macnaghten’s letter, and to 
the other questions on which you have done us the honour o f requesting pur 
observations. ' W e  fear, however, that the difficulty will be found considerably 
greater here than at Calcutta, as we have nOt here, as there, a surplus fund after 
affording adequate remuneration, while the fluctuations on a less extended average 
will be more likely to derange the genetal results ; and as wdth a narrower field of 
selection and less indtlcemoijfc to offer to those already possessed of some profes
sional emoluments, We can less depend on commanding in every instance the 
services of those.who may unite all the qualifications requisite for the discharge 
o f the duties. Several ^offices permanently united inadequately providing for 
such temporary, charge of certain offices as has been rendered necessary by the 
serious illness of their holders, we have, in fact, seen very considerable difficulty 
even on their present footing.

3. W e shall have occasion, befme enterii^ on an extended examination of the 
subject, to request the Legislative Council to furnish us with copies of the several 
documents referred to in the correspondence between themselves and the Judges 
o f the Supreme Court at Fort William, wdth the details of the plan adopted there, 
and with the further correspondence, i f  any, which must probably have taken 
place in reference to those details, without which it will be impracticable to attain 
the desired and very important object o f rendering any plan which may be 
adopted here as nearly similar as possible. W e cannot otherwise see how far 
modifications were adopted on principle, and, therefore, constitute an example 
to be followed, if  practicable, or submitted to from overpowm'ing cirmmstances, 
and therefore to .be avoided, unless forced on us by similar pressure o f circum
stances here. W  e should also request, with reference particularly to the obser
vations on vivd voce evidence in Eqinty, and to the difference between the juris
diction over small debts here and at Calcutta, to be informed whether any 
legislative change is contemplated which will materially affect the duties o f the 
office of Examiner or of any other existing ofiSCes.

4. W e gladly avail ourselves of the opportunity ©fiered o f free communication 
■with yourselves on these subjects, the advantages o f which we fully appreciate, 
and in suggesting that it would be desirable, both on'principle andupou the prece
dent furnished by the correspondence o f the co-'ordinate Court at Fort William Mth 
the Legislative Council, and not with the Executive Government, that all general

results.
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results, aiid such other matters as may from time to time appear requisite, should On Fees and Sala- 
in point o f faqt pass as heretofore directly between the Legislative Council and our- ries of the OfBcers 
selves; we hope We may not appear to detract from the cordiality with which we Supreme 
embrace the proposal. Courts.

W e have, &c.

Bombay, 18 April 1837.
(signed) A. D . Compton. 

J. W.Awdrey.
(True Copy.)

(signed) J. P , WilloUghbp,
Secretary to Government.

(No. 66,) . '

To J. P . Willoughby, Esq., Secretary to the Government o f Bombay.

Sir,
I  AM directed to acknowledge the receipt of your letter, No. 90S  ̂dated the 

19th ultitno. With its enclosures, and in reply to acquaint you, for the infor^ 
mation o f the Right honourable the Governor in Council, that the Governor- 
general of India in Council will be prepared, on receiving the promised commmd- 
cation from the Judges of the Supreme Court o f Bombay, Ho furnish him with 
all the information in his power regarding every point on which they may 
require it.' But his Lordship iii Council entirely concurs in the opinion expressed 
in the concluding paragraph o f  your letter, that “  no reforms should be finally, 
adopted without the Bombay Government having had an opportunity o f consider
ing their expediency.”

I  have, &c.

(signed) W,. H. Macngghten, 
Secretfuy to Government of India.

Legis. Cons, 
g June 1837* 

No. 12.

E x t r a c t  of a Despatch to the Honourable the Court of’ Directors in the 
Legislative Department, No. 4 o f 1888;^ dated 7 February.

Para. 82. W it h  reference to the arrangements reported in our separate letter. 
N o, 4 (27 March) o f 1837, we have been induced, under the circumstances 
explained in the accompanying papers, to permit Mr. W . D. S. Smith, second 
Interpreter o f the Supreme Court at Fort William, to draw an allowance of 50 
Company’s rupees per mensem on account o f office-rent, in addition to the allow
ance assigned him o f 925 rupees per mensem.

*  . # *  m ♦  # * *  *  »
84. On the annexed date the Government of Bombay .submitted a correspon

dence with the Judges o f the Supreme Court at that Presidency relative to the 
introduction o f a reform simiiar in ’character to that efl^cjed in the - Supreme 
Court at Fort William, as ..reported to yoUr Honourable Court in our separate 
despatch above mentioned. •

85. The Judges, in adverting to the difficulties which appeai’ed to them to 
attend the introduction o f such a change, stated, that they would address us on 
certain points for information, and in the mean time expressed a wish to correspond 
with us on the subject direct, instead o f through the local Government

86. In reply, we intimated to the Bombay Gotemment that we would be the 
most willing to affoi’d all the information in our power to the Judges, hut that we 
thought, in concurrence with the opinion o f  that Government, that no reforms, 
should be finally adopted without their having an opportunity o f considering their 
expediency.

Supreme Courts, 
Fort William, 
Secon’d Interpreter 
allowed oflice.rent. 

Legis. Cons.
3 April 1837. 
No. 3^&40.
S2 May 1837. 

Nos. 7 & 8. 
Bombay;

Proposed reform of 
the sj'stem of pay
ment to officers of 
the Court.

Legis. ConSf 
5 June 1837. 
nos. 10 to 12.

14? (No. 815.)
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Juil. Cotis.
25 September 1 8 3 7 -

No. 3-2.

To the Honourable 
the Judges,
13 DecemberT836. 
From the Honour
able the Judges,
31 December 1836, 
To the Honourable 
the Judges,
14 February 1837. 
From the Honour
able the Judges,
25 February 1837. 
'I'o the Honourable 
the Judges,
3 March 1837. 
I’rom the Honour
able the Judges,
15 August 1837.

(No. 815.)

To W. H. Macnaghten, Esq., Secretary to the Government o f India,
Legislative Department.

Sir,
W ith  reference to your letter o f the l4th November last. No- 169, I  am 

directed to transmit to you, for submission to the Right honourable the Governor- 
general o f India in Council, a copy o f the correspondenOe as noted in the margin, 
which has passed between this Government and the Honourable the Judges of 
the Supreme Court at this Presidency, on the subject o f the proposition o f the 
Supreme Government to remunerate the odfeers and servants o f that Court by 
fixed salaries instead of fees.

2 . The Honourable the Judges, it -Will be observed, are o f opinion that the 
proposed measure is likely to be more beneficial to suitors, and more satisfactory 
to the officers themselves, than the present system ; they have, however, tefrained 
from offering any suggestions as to thp best mode o f giving effect to it, notwith
standing they were expressly solicited to do SO; and the Governor in Council not 
being sufficiently acquainted with the subject, either as regards the nature or 
amount of duty involved in the several offices, or the degree o f talent and zeal 
required for their efficient and satisfaetoiy pa ’formance, is unable to give any 
opinion as to whether any, and if  so, which of the appointments will admit either 
o f abolition or consolidation with others, or what would be h fair and sufficient 
remuneration to be attached to each office. Should the Judges hereafter express 
their sentiments on these points, a copy o f their communication will be imme
diately forwarded for the information o f the Supreme Government.

3. With reference to the remarks made by th© Judges in their letter of the 
31st December last, on the subject o f the union o f the office o f  Master in Equity 
with that of one o f the Commissionershjps o f the Court of Requests, the 
Governor in Council desires m© to observe thsdr this arrangement, which was 
first effected in the year 1807 on the score of expediency, has been allowed to 
continue up to the present time, although the reason which originally suggested 
it has long ceased to exist, but that, in consequence of the great accession 
which has of late years gradually taken place in the business in the Court of 
Requests, it is the intention o f the Govemoj’ in Coimcil, when the allowances of 
the office o f Master in Equity shall he fixed, or when the present.incumbent 
vacates that office, whidiever event may happen first, to separate the two offices 
and to remodel the constitution o f the Court of Requests so as to allow o f a daily 
sitting o f the Commissioaein, whenev^ found necessary, instead o f  two days in 
the Week, with the view to secure ah accurate and deliberate investigation of. 
causes instituted in that court, and at the same time a more expeditious disposal 
o f them than is at present effected.

4. One of the principal and express objects of the institution o f the Court of
Requests is to provide a speedy remedy for recovering the rights and enforcing 
the claims of the lower orders o f the people; but in consequence o f the great 
increase which has Uken place in the burittess’ o f  the court, and the Commis
sioners sitting only two days in the week for the disposal of business, that object 
is oftentimes entirely defeated, as i t  not unfteqnently happens that the hearing of 
a case is obliged to be postponed three weeks from the date o f the-first institution 
of the suit, and should the party against whom such suit is instituted not intend 
to defend the action, or purpose to do so, upon the issue of the third summons, a 
further delay o f some weeks is inflicted upon the plaintiff before the case is finally 
disposed of. ■

5. It is of the greatest importance, on the one hand, to guard against delay in the 
proceedings of this court; so it is o f equal i f  not greater importance, on the other 
hand, to prevent precipitancy in its decisions. It, is understood to be the prac
tice at present to set down about 300 cases for hearing ‘ on each day, with the 
view to obviate the inconvenient accumulation of arrears; and admitting that the 
court sits each time six hours, that is, from 11 A. M. to 5 o’clock,'?, m ., the average 
period which would even then be allowed for hearing aad deliberating in each 
case would only be a minute and a fifth, which time it is manifest must be alto
gether insufficient for accurate and deliberate invest^ation; and although it may 
be that in many cases the parties do not attend, yet to gtlard against disposing o f 
causes without sufficient consideration, it is necessary that some must be post

poned
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poned to the next sitting, whereby a great and inconvenient delay is occasioned. On Fees and Sala- 
to the public. ries of the Officers

• of the Supreme
6. By remodelling the Court as stated above, and appointing Under-commis- Courts,

sioners, who will give up all their other employments and private pursuits, and ----- -----
devote their whole time and attention to the discharge of the duties of the court, 
the Governor in Council hopes to be able to provide full and sufficient remedy 
against either delay in the proceedings o f the court or unbecoming and injurious 
haste in its awards.

. I  have, &c.

Fort St. George* 2 September 1837.
(signed) ' H. Chamier,

Chief Secretary.

(No. 1042.)

To the Honourable the Judges of the Supreme Court.'

Honourable Sirs, ■ ',
W e beg leave to refer for your consideration-the accompanying copy of a let

ter from the Secretary to the Government of India, with its enclosures, and request 
to be favoured with your sentiments on the proposition therein contained, of remu
nerating the officers and servants of the Supreme Court by fixed salaries, instead 
o f by fees on commission.

(signed) Fred. Adam.
F . Maitland.

Fort St. George, 13 December 1836, * J, Sullivan.

Jttd. Conj.
25 September 1837. 

No. 33.

To the Right honourable Sir Frederick Adam, s. c. b.. Governor in Council,
& C . & C .  &c., Fort St. George. ■ ,

Bight honourable Sirs,
W e have now the honour of replying to your letter o f the 13th instant, after 

having perused the correspondence with which you favoured us, and given the 
subject the best consideralipn in our power.

W e have no hesitation in expressing our opinion that the proposition con
tained in the correspondence referred to, o f remunerating the Officers and servants 
o f the Supreme Court by fixed salaries instead of by fees, is one likely to be more 
beneficial to the suitors, and mOTO satisfactory to the officers themselves* than the 
present system; we beg leave, however, to state, that in our view of the subfect, 
the Registrar o f the -Supreme Court, in his capacity of public administrator, forms 
an exception, as we consider it more advantageous for the public that the esta
blished mode o f remunerating him hy commission should be retained, as better 
calculated to stimulate bis vigilance and attention than i f  he were provided with 
a fixed salary, without’ reference to the number and value o f estates to be admi* 
nistered ; upon this point, therefore, we entirely concur with the Honourable the 
Judges in Calcutta, who have set the matter in so clear a light in their letter to 
the Supreme Government. ' '

. W e  beg also to draw your attention to the subject of the income o f the Master 
in Equity, which at present arises in his capacity as an officer of the Supreme 
Court from fees, and a monthly salary of only 1§0 pagodas. These having been 
deemed by the Government, as well as by the court, a remuneration insufficient 
for an office of so much responsibility, and requiring a person o f superior informa
tion and capacity; the Government were pleased to make an arrangement with 
the Judges our predecessors, that in lieu o f an increased salary, the appointment o f 
Chief Commissioner o f the Court o f Requests should be always attached to that 
o f Master; an arrangement continually acted upon, as will appear by reference to 
correspondence dated respectively, 7th November 1807, 16th August 1820, and 
2d September 1820.

14. P 2
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On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

Upon the last vacancy, however, in 1830, Mr. Savage, who succeeded Mr. Byme, 
was appointed by the existing Government third instead o f Chief Commissioner, 
which of course considerably diminished the value of his appointment as Master, 
W e take the liberty to direct your attention particularly to this circumstance, in 
case you should be pleased to make any other arrangement than that which was 
made in the year 1807.

W e  shall have great pleasure in affording any other information which may he 
required by the Supreme Government o f India or by the R ight honourable the 
Governor of Madras in Council.

(signed) Robert Com^n.
Madras, 31 December 1836» • J. GambkP̂

(No. 174.)

To the Honourable the Judges of the Supreme Court.

Honourable Sirs, •
Para. 1. W e  have the honour to acknowledge the receipt o f your letter o f the 

31st ultimo, relative to the proposition o f the Supreme Government to remune
rate the officers and servants of the Supreme Court by fixed salaries instead of 
by fees. •

2. W e are happy to observe that in your opinion the proposed measure is not 
only likely to be beneficial to suitors, but also more satisfactory to the officers 
themselves, than the present system; and such being the case, it appears to us 
that no difficulty will be experienced in carrying it into effect at this Presidency 
at an early date, provided it can be, done -without subjecting the Government to 
expense; we accordingly beg to intimate that we tiiall be gladi to deceive and for
ward to the Government o f India any, suggestions which you may seq fit to offer 
on this suWect, and to be fiivoured, for tile better understanding o f the matter, 
with schedules similar to  those which accontpanied the communication from the 
Honourable the Judg^ at Cdicutta, dated the* 25th April 1835, to the Supreme 
Government, as far as they may be necessary.

3. W ith reference to the opinion^ expressed by you, that it would not be 
desirable to bring the Registrar o f the Supreme Court, in his capacity 'of public 
administrator. Under the t^ration o f the proposed rule, we observe that the 
Supreme Government, in |^ra. 7 o f the letter a<Mressed by them to the Honour
able the Judges at Calcuttai under date the 14th November last, have intimated 
their desire that for the sake o f uniformity, no exception should he allowed in 
favour of the saime officer at Calcutta; and we therefore request that the office of 
Registrar may also be included in the Schedules requested above.

4. The office o f Master in Equity having been united first to that o f Chief
Commissioner, and afterwards to that o f Commissioner o f the Court o f Requests, 
principally on account o f  the inadequacy o f  the allowances attached to it, we are 
o f opinion that advantage should he taken o f the present Opportunity to separate 
the two offices, which are altogether unconnected in their respective duties, by 
providing for that of Master jn Equity an allowance suitable to the responsibility 
and arduousness o f the situation; and as the projected modifications will neces
sarily invoNe the abolition of some offices and the consolidation o f others, i f  not 
immediately, at least prospectively, it appears to us that this object may be easily 
attained. *

(signed)

Fort St. George, 14 Februaty 1837.

Adam.
C. Maitland.
John Sullivan.
C. M. Lmhington.

To
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To the Eight honourable Sir F. Adam, k .c.b., Oovemor in Council, &c. &c, &c., Vc i
Fort St. Ceorge. jfjgg jj,g o£Scers

Right honourable Sir, of the Supreme
W e  have the honour to acknowledge the receipt of your letter of the 14th Courts.

instant, and shall lose no time in causing proper schedules to be prepared for your -----------“ •
information; at the same time, we shall have great satisfaction in affording you 
every information in our power, so as to facilitate this very beneficial alteration.

W e  trust we shall be excused if  we venture again to press upon you the expe
diency o f the remuneration o f the Ecclesiastical Registrar by commission on the 
present footing; and we do this with the greater confidence, as We observe, from ' 
the copy o f a letter from the Supreme Government to the Honourable the Judges 
in Calcutta (a copy o f which we have the honour to enclose), dated 5th December 
1836, «md which was communicated to Sir Robert Gomyn in a private letter from 
Sir Edward Ryan, that the Registrar o f the Supreme Qourt at that Presidency 
continues to receive his remuneration by way o f per-centage.

(signed) Robert (hmyn.
Madras, 25 February 1837, J. Gambler.

(No. 343-)
To the Honourable the Judges o f the Supreme Court.

Honourable Sirs,
W e have the honour to acknowledge the receipt o f  your letter, dated the 21st 

ultimo, on the subject o f the proposed arrangements for modifying the system of 
remunerating the oncers o f  the Supreme Court.

2. In conaderation of the arguments which you have urged on this occasion, 
we have much pleasure in acce^ng to your wishes as regards the mode o f renau- 
nerating the Ecclesiastical Registrar j and that officer may therefore continue to 
receive his commission ^  heretofore. The amount Of such commission Will o f 
course be subject to ibvision when the.office o f Ecclesiastical Registrar shall be 
vacated by the present incumbent.

3. W ith  regard, however, to the office o f Interpreter, we are (of opinion that 
the same reasons do ubt apply, and we are di^>osed to adhere toourfimmier 
recommendation aS regards the Interpreters o f the court, W e therefore concur 
in your suggestion, that M r. Blaguire, the Chief Interpreter, shall receive a salary 
o f 9,800 Co.’s Rs, per ^num, and that Mr. Smith, the deputy, should receive a 
salary o f 11,100 Co.’s Rs, per annum. The allowance assigned to the office o f 
the Interpreters w’iH be open to revisiou wffien either o f  the present hmnmbents 
shall vacate his situation,

4. W ith regard to the mode o f accoimtiag for the fees r e iv e d  by the officers 
of the Court, we are disposed to think that the second precedent cited by you 
would be the most expedient, and a'^nantmicaiion to thte # e c t  w81 be made to 
our Accountant-general accordingly.

(s i^ed )

Fort William, 5 December 1836. ‘
(A  true copy.)

(signed) R. Comyn.

Awcklandt 
A. Ross.
H. Shakeepear. 
T. B. Macauley.

(No. 235.)

To the Honourable the Judg^ o f  the Supreme Court.

Honourable Sirs,
Para. 1 . W e have the honour to acknowledge the receipt your letter o f the 

25th ultimo, pressing upon our consideration the inexpediency o f altering the 
present mode o f remunerating the Ecclesiastical Re^strar o f your court.

14. 1*3 2. Having
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2. Having been led to believe, from tbe letter addressed by the Supreme Go
vernment to the Honourable the Judges at Calcutta, under date the 14th Novem
ber 1836, that the Ecclesiastical Registrar at the Presidency was not exempted 
from the operation o f the proposed rule for remunerating the officers and servants 
o f the Supreme Court by fixed salaries instead o f fees, we were induced to request, 
for the sake o f uniformity, the same course might be adopted at this Presidency^ 
but, as it appears from the enclosure in your letter under reply, that the Supreme 
Government, on a reconsideration of the subject, have consented to the present 
incumbent at Calcutta continuing to receive his commission as heretofore, there 
seems to us to be no good reason for not extending a like principle to the same 
officer at this Presidency; and we accordingly re<luest that he may he excluded 
from the schedules which you have kindly promised to have prepared for our 
information.

, We have, &c.
(signed)

Fort St. George, 3 March 1837.

P . Maitland. 
G. E. RpsselL 
John Sullivan.

To the Right honourable Eord Efyhinstone, Governor-general, &c. &c. &c..
Fort St. George.

M y Lord,
W e  have the honour to forward your Lordship the return o f the several officers 

o f the Supreme Court at this Presidency, showing the average of their receipts 
for the last few years. Two or three o f them are not so complete as we could 
wish, in consequence o f the present incumbents having been recently appointed 
to their respective offices.

W e beg leave further to call the attention o f yonr Lordship to a letter addressed 
to us by the Registrar, relative, to the system by which he and his predecessors 
have been accustomed to remunerate the Writers in bis department.

Madras, 15 August 1837.

,We have, &c.
(signed) Robf,rt Comyn.

Edw. J. GaJtibier.

L is t  of Schedules of Emoluqients made by the Officers of the Supreme and Insolvent Courts, in 
pursuanpe o f a  Letter received from Government, dated 14th February 1837.

No.
No.
No.
No.

No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.

1.
2.
3-
4-

5- 
6.
7-
8.
9-

10.
11.
12.
13.
14. 
15- 
i6.
17-
18.
19-
20.
21.
22.
23-
24.
35.

The Schedule of Sheriff of Madras
- Ditto - Deputy Sheriff of Madras . . .

Ditto - Accountant-general. - - - -
- Ditto - Master - . . - - »

Add salary ns Cora^sioner of Court of Requests 
The Schedule of Clerk of the Crown *- - ' -

- Ditto - Deputy Clerk of Crown - *
-  Ditto - Registrarand PrOthoBolary. . . .

Ditto - Examiner -
Ditto - Setder . . . . . .
Ditto - Pauper Attorney -

- Ditto - Clerk to the Chief Justice - - .
- Ditto - Clerk to Sir E. J. Gambier -

Ditto .  Malabar and GentOo Interpreter .
- Ditto - Deputy Malabar and Gentoo Interpreter
- Ditto - Persian and Hindostanee Interpreter
- Ditto - Canarese Interpreter - .  - .
- Ditto - Freach Interpreter -  .
- Ditto - Dutch Interpreter - - ♦

Ditto - Armenian Interpreter - - .  -
- Ditto - Portuguese Interpreter
- Ditto - Malhalum and Mopillay Interpreter
- Ditto - Malay Interpreter - - - .
- Ditto - Chief Clerk ' - - .

Ditto - Common Assignee of the Insolvent Court
- Ditto - Examiner of the Insolvent Court -

42,2031
10,200/

1M 75
4.189

52,403
6,938
3,507

43,844
10,389.
3,428
4,289
5.486
5.486 
6,520 
1,260

• 3,520
630
292
492

1,549
599

I , 127 
630

6,047
J. 699 
3,304

SCHED01.ES
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Schedules of the Annual Emoluments of every Description of the Sheriff of the Supreme Court On Fees apd Sala« 
from the 1st January 1832 to the 31st December 1836, ries of the Officers

of the Sppreme 
Courts.a. p .

12,028 7 7

13,127 9 10

11,981 5 8

To amount of salary paid by GoVerntaent to the Sheriff monthly, Ms. .a. p, Ms.
350 Rs.y is for the year 1832 

Office-r6nt, at 87 Ms. 8 as. monthly, is for the year l?S32 
Amount of fefes of every kind received for all and every description 

of business for one year- - * - - - *

To amount of sdary paid hy Government to’ the Sheriff monthly,
350 iis,, is for the year 1833 

Office-rent  ̂at 87 Ms. 8 as. monthly, i$ for the year 1833 
Amount of fees of every kind received for all and every description 

o f business for one yehr - * *■ - '  * •

Amount of salary paid by Government to the Sheriff monthly,
350Es.,is for the year 1834 ~ “ -- - * ■*

Office rent, at 87 Es. 8 as. monthly, is for the year 1834 
Amount of fees of every kind received for all and eVery description 

of business for one year - - - - -

To amount of salary paid by Government to the Sheriff monthly,
350 S.r., is for the year 1835 - .  - * *

Office-rent for the month-of January 1835 -  87 Jlr. Srw.'l
Ditto to the end of December 1835, being 11 months, }

at 42 R«. per montli, is - - . . .  462 Jls. -as.J
Amount of feOsof every kind received for all and every description 

of business for one year -  ̂ .

To amount of salary paid tw^Govemment to the ^ eriff monthly,
350 its., is for the year 183$

Office-rent from 1st January to 30th lilovember 1836, being l i  
months, at 42 per month - -. - - -

’ Amount of fees of every kind received for alt and every descrmtfou 
■ of business for One year . . . . . . .

9,792 12 4
Sheriff’s Office, Madras, (signed) F, FuUertotti

20 July 1837. . Sheriff
The avera^ for live years - J2s.n,475. g. 3.

N .B.—Tlie Sheriff is allowed a monfoly sum of fJo.’s Ri, 1 ,5 ^  13. 7. for his astahlisbment by 
Government. This amount includes the salaties of himself and ms Deputy* and the palanquin allow* 
ance of the latter.

Ms. ,a. P-
4,200 -
1,050

6,778 7 7

4,200
1,050 - -

7.877 9 10

4,200
1,050

6,731 6 8

4,200 iW

549 8 -

,5,698 2. 10

4,200 — *

462 -

5,130 A2 4

10,447 10 Id

SchSdole of the annexed Emoluments of every Description of the Deputy Sheriff of the Supreme 
Court, from the ist -jimnary 1832 to the 31st December ^83fr.

To amount of salary paid hy Government to the Deputy Sheriff | Ms. -a, p. JJs» u* p- 
nlonthly, 210/fs., is for die year 1832 * - -• * ,

To palenkeen allowance for Deputy Sheriff, at 42 Ms. monthly, is for 
the year 1832 .  .   ̂ .  .  .  - .  .

Fees of every description for the year 1832 j • ••

To.amount o f salary paid by Government to the Deputy Sheriff 
monthly, 210 Ei., is for the year 1833 * - * *

To palenkeen allowance for Deputy Sheriff, at 42 Es, naontbly, is 
for the year 1833 - - - . .  •

To fees of every description for the year 1833 -

To amount of salary paid by Government to the D ^ u ^  Sheriff 
■ monthly, 210 Es., is for the year 1834 - - *

To palenkeen allowance for Deputy Sheriff at 42 Ef. monflily, isfor 
the year 1834 -

Fees of every description for the year 1834 ■  * ” *

To amount o f‘salary paid by Government to the Deputy Sheriff 
monthly, 210 fis., isfor the year 1835 • - * ♦

To palenkeen allowance for Deputy Sheriff, at 42 Ms. monthly, is 
for the year 1835. - - * - - - •

Fees of every description for the year 1835 . . . .

To amount of salary paid by Government to the Deputy Sheriff 
monthly, 2i0iRs., for the year 1836 .  .  .  .  .

To palenkeen allowance for Deputy Sheriff at 42 Ms. monthly* is 
for the year 1836 1 .

To fees of every description for the year 1836 . . . .

Ms.
2,520

a .  p.

5 0 4
1 , 0 3 a -8 -

2,520 -  -  ■

604
1 , 1 5 5

-  -  ■

2,520 -  -

5 0 4
1.277 8 I

2,520 ■■■

5 0 4
1,189 10 ~

2,520 -  -

5 0 4
1,171 i -

The average for frve years -

-

4,179 “  "

4,39* ^ -

4,213

4,195

to -

8 -

Sheriff’s Office, Madras, 
20 July 1837.

- Es.4,i 89. 3. 7.
(signed) /. S. BaHlie,

pep. Sheriff.

14 . 1*4 (No. 59’)
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To the Honourable Sir Robert Buckley Comyn, Kt., Chief Justice* and the 
Honourable Sir Bdwaj'd John.Gambier,'B-t., one o f  his Majesty’s Justices.

M y Lords,
I  HAVE had the honour of receiving the circular letter, dated the 8th o f March 

last, from the Registrar o f the court, requesting to he furnished with schedules 
o f the annual emoluments of every description'of my office for the last three 
years, ending 31st December 1836, showing also the average o f those three years, 
and beg to report, that I  do not receive any separate salary or emolument as 
Accountant-general o f the Supreme Court; hut on the issUe o f certificates o f the 
funds standing to the credit or causes and estates* a fee o f two rupees is allowed 
for the same, which is received by the Clerk making the search; and that the 
average amount received during the last three years, ending 31st December 1836, 
on that account, may be stated at Rs. (212) two hundred and twelve per annum.

(signed) J. O. Turtiball, 
Accountant-general, Supreme Court, 

Fort St. George, Aecounfeint-general’s Office,
6 May 1837.

6,300 -

3»5S8 2 4

ScHEi>vi,B of the Fees and Bmolitments of every Description of the Master of his 
Court of Judicature at Madras for Five successive Years.

1832? Jts, ct. p>
Fees -
Salary 4 - - . - * - ■» 6,300 -  —
Deduct office expenses, clerks’ salaries and 

stationery - - - - - -  3,466 10 -

1833:
Fees - -  -  - - . -
Salary -  - -  -  -  -  »
Deduct office expenses, clerks’* salaries and 

stationery - - - - -

1834:
Fees -  - -  - -
Salary
Deduct office exposes, clerks’ salaries and 

stationery - - * - - -

«  18 3 5 :
Fees - -  -  ,  - .  .
Salary -  - - , -  - ' -
Deduct office expenses, clerks’ salaries and - 

stationery - - - - - -

1836;
Fees - - - - -
Salary - - - -
JJeduct office expenses, clerks’ salaries and 

stationery - -

6,300  ̂

3»749 9

6,300 *  -  

3,707 6  g

6,300 ♦  -> 

3*833 1 3

Es. a. ?•
36,225 11 2

2,833 6 -

38*498 - 3

2,701 13 8

36,599 n 2 '

7 -

37,2 14 4 8

3,592 9 3

49,334 11 8

2,466 14 0

Es.

Majesty’s Suprenie 

Es, a . p .

39,059 1 «

4M99 J3

39,150 * *

39,8p6 13 II 

51,801 10 5

2,11,017 9 7

Making an average clear annual incouie for five years of it«. 42,203. 8. 3.
N .S >— There is a Tamil and Gentoo Interpreter attached" to the Master’s ofiice, who is paid by 

fees, and not by salary (which is not included in the above schedule}, whose fees for interpreting, 
swearing, &c., yield an averse annual income of about Rs- 736- i. 8,

A swearing Priest is provided by the Tamil and Gentoo Interpreter, and paid out of his own funds 
As. 3. 8- per mensem. •

The above sum of As. 42,203. 8. 3. is exclusive of my Salary of As. 10,200, as one of the 
Commissioners of the Court of Requests, which together produce an annual average income of 
Rs. 52,403. 8. 3,

By an arrangement with the J'ud^s, the Government were pleas^ to annex the appointment of 
Chief Commissioner of the CoUrtof Requests (whose annual salary is Rs. 12,900), to the Mastership ; 
and all my predecessors held the two offices of Master and the Chief Commissioner, as will appear 
by a letter from the Honourable the Judges to the Right honourable the Governor in Council, dated 
31st December 1836. .

(signed) J. Savage, Master.

To
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- . N o .  1 .
• . On Fees and Sala-

To the Honourable the Judges of His Majesty’s Supreme Court of Judicature at Madras. j-jes of the Of&cers
of the Supreme

iTie Schedule made by the Clerk of the Crovro, in the Crown Office of the Court, of the Annual Courts.
Emoluments and Salaty from 1832 to 1836. ---------— ^

The amount of fees and emoluments for one year, being from the 1st January to 
3lst December 1832, both inclusive * '• - * .  * * •

The amount of salary for the same time, being from the 1st January to 31st
December 18,3c, at 525 jRs. per month - - - •  ̂ - •

1'he amount of fees and emoluments received for one year, being from the 1st 
January to 3lsf December 1833, bCih inclusive .  - ,  .  - 4

The amount of salary for the same time, being from the, 1st January to gist
December 1833, at 525 Rs. pCr month . - -  4 4 4 - ,

The amount of fees and emoluments received for one year, being from the 1st 
January to 31st December 1834, both inclusive ,  4 - - - »

The amount pf sakry fpr the same time, being from the 1st January to 31st 
December 1834, at 585 its. per month - • - , 4  * - 4*. -

The amount of fees and emoluments received for one year, being frpro the 1st 
January to 31st December 1835, both inclusive (as far as it can be ascertained)

The amount of salary for the same time, being from the Jst January to 3̂ 131 
December 1835, at 5^5-Rs. per month • * • . » - * > •

The amount of fees and emoluments received for one year, being from the ist 
January to 31st December 1836, both inclusive ,  4 . * * ,

The amount of salary for the same time, being from the 1st January to 31st 
December 1836, at 525 jRs. per mbnth * * 4

Total ■* Rs.

Rs.
737

6,300

613

6,3Po

6 -•

818 4

6.300 -  4-

213 -  -

6.300 - •* 

883

6.300

3 -

34*765 J

The general average income of the* above five yeaiss - . - .R?. 6,935.

The average income o'f the last three years - - - - 6,938. -

P .S .— From the examinations that I have made into the mode in which the details of this office 
have been carried on, I have beCn struck with the great want of regularity and system in entering 
and collecting the amount of fees due to the Clerk of the CroWn, No entries appear In the hooks 
of late years, eithei of the issuing of any certificafes on which the Orders of Court have been grounded 
or the fees due thereoh; nor are there any charges entered for the issuing of subpcEnas, either in the 
case of prosecutors or prisoners, except when required by an attorney the <murt, (he charges for 
which, if made, would amount to a very considerable sum, there being, on the average, above 150' 
subpoenas in each year. It is necessary, also, for me to bring to the notice of the Honourable the 
Judges that records of the issues tried at the sessioiis have not generally been made Up, and even in 
the cases of misdemeanors tiied before a special jury they have frequently been omitted, so that 
the fees due thereon have not been calculated in the above retuins. The average charge Would be 
800 Its. /or the year, or 2oo Rs. for each sessions, I have therefore added a statement of the amount 
o f  fees received during the present year, to show bow extremely deficient the former returns have 
proved.  ̂ ^

The amount of fees and emoluments received from (st January to 
31st March 1837 - 4 ,  . * .  ,  ,  4̂ 970 4- -

The amount of fees and emoluments received from ist April tp 
, 30th June 1837 - - .  , .  '  ■ * 149 ~ -

The amount of fees and emoluments received for the last sessions 
' held in July 1837 - , . . , 4 4 -  - 645 -

i ‘,764

Crown Office, Madras, 
22 July 1837.

(signed) James Mfnchin,'
Clerk of the Crown.

14 . Q To
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To the Honourable the Judges of His Majesty’s Supreme Court of Ju<licature at Madras.

The Schedule of the Annual Emoluments of the Deputy Clerk of the Crown, in the Crown Office 
of the Court, from 1839 to 1836 both inclusive, and also to the end of December 1836,

The amount of my salary as Deputy Clerk of the Crown, which office I have had 
the honour to hold for tbe last (20) twenty years, received for one year, being 
from the tst January to 31st December 1829, at 175 per month - 

Ditto, for one year, being from the 1st January to 31st December 1830 '
Ditto
Ditto
Ditto
Ditto
Ditto
Ditto

ditto
ditto
ditto
ditto
ditto
ditto

- - - ditto
*■ ditto 
- ditto 
; ditto 

• ditto 
ditto

1831
1832
1833
1834 
J835
1836

Rs.

Rs.  ̂ a. p.

2.100 -  -
2.100 -  -
2.100 - -
2.100 -  -
2.100 -  -

2.100 -  T.
2.100 -  -
2.100 -  -

j 6,800 -  *•

Making a yearly average of salary of 2,100 Rs.

The fees received in. the Crown Office, which, on an average of the last two years, amounts per 
annum to 407 Jli., hî ve beCn liberally given up to me since the 1st day of January 1835, in con
sideration of [he inadequacy of my salary.

Madras, Crown Office, 
31 December 1836.

(signed) Fifederich Orme,
Deputy Clerk Crown.

To the Honourable the Judges of the Supreilie Cfourt, Madras.

My Lords,
I n submitting my return of emoluments to tbe Court, with a view to their 

being transmitted to the Government, as the index for the fixed salary which it is 
now proposed to give to the Registrar and Prothonotary, . the Government being 
at all expense of the office establishment, it is my duty to bring to the notice of 
the Court, in order to prevent great injustice to the establishment, and a surprise 
upon the Government, the mode in which that establishment has hitherto been 
maintained. It is the more necessary that I  should do so, inasmuch as it varies 
considerably from that which obtains in the Government offices.

It has been my practice, following that which I -understood to have previously 
prevailed, since the constitution of the office, to give an increase o f pay at the 
end of every one, two or three years to each writer, accordingly as he conducted 
his duties to, my satisfaction. Thus, thO bead Writer or manager in the Court 
department had at the time of his death, which happened about two years and a 
half ago, attained to the salary ofpa,g0das (60) sixty per month. To the Clerk, the 
most competent in thO office whom I  appointed in his stead, I assigned a salary of 
pagodas (26) trvventy-six per month, and this was an increase o f pagodas (8)  eight 
upon his former salary of pagodas (18) eighteen,per month; and in January 1836, 
according to what I  led him to understand, 1 increased his pay by pagodas (4) four 
.per month, giving him then a salary o f pagodas (30) thirty per month ; at the 
end of this year, he ought, according to what I  led him to expect, to have an in
crease of pagodas (5 ) five, so as to make his pay pagodas (35) thirty-five per month, 
and at the end of the two following years an increase of pagodas (5) five, so as 
to augment his pay to pagodas (40) forty ; after 10 years from that time, hig pay 
ought to be augmented to (45) forty-five, after other five years to (50) fifty, after- 
other five years to (55) fifty-five, after other five to (60)  sixty per month ; 'and in 
such way, so far as I  can judge, T should have proceeded, had it devolved on me 
to watch the establishment and fix the salary. The cage o f the head Writer will 
exemplify what is taking place among fhe subordinate writers hi a more limited 
extent. *

1 may observe that my head Writer in the Account department, who has been in 
the office since 1812, has pagodas (60) sixty per month.

I  beg to add that the amount of the expense of the Court department, which 
is set out in my return, will show the variation in the amount, year by year,, and 
will show also the diminution of expense since December 1834, when the death 
of the former manager, Mr. V . Passanbra, happened.

(signed) P , Cator, ■ 
Registrar and Prothonotary.

Registrar’s Office, 11 August 1837!

To
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■ ■ To the Honourable the Judges of the Supreme Court of Judicature, Madras.
ScHZDUtE of ^molupients of ev?ry Descriptioa of the Registrar and Prothonotary, in pursuance of the Letters from the Government of Fort St. George 

to the Honourable the Judges, beai-ing date respectively I4th day of February and 3d day of March 1837.

Years.

1832

1833

1834

1836

1836

Fees.

Bs. a. p.

54,497 9 3

55,670 6 8

46,894 1 5

S9,093 12 9

57,341 4 2

Commission 
. in

Bstatee. •

i?a. o. p.

13,973 -  8

21,11.0 ■ 4 8

33,331 7 10

12,894 6 7

16^316 13 10

Separate Expenses.

Court Department 
Estate ditto •

Court Department 
Estate ditto

Court Department 
Estate ditto <

Court DSpaTtmrait 
Estate ditto

Court Department 
Estate ditto

Es. g. p.

11,194 4- -  
12,680 4 9

11,486 6 5
12,665 6 6

11,549 3 5 
13,479 11 6

9,816 7 2 
14,060 7 9

10,230 9 9
13,772 “  5

Total

Expenses.

Rs. g. p.

23,874 8 9

24,140 12 11

25,028 14 10

23,476 14 11

26,002 10 2

Net Separate Amount.

Fees or Court Depart
ment.

Deduct
Expenses of Court De

partment.

Fees or Cour t Depart
ment.

Deduct
Expensee of Court De- 

partitaent.

Feea. Or Court Depart
ment.

Deduct
Expenses of flourt De

partment. ■

Fees or Court Depart
ment. *

Deduct
Expenses of Court De

partment.

Fees or Court Depart
ment.

Deduct
Expenses o f  Court De

partment.

Bs. a. p. 
54,497 9 3

11,194 4

65,670 6 8 

11,486 6 5

46,894 1 6 

11,549 3 5

59,093 12 9

9,816 7 2

67,341 4 2

10,230 9 9

H^T T o ta l IxpoMi -

The average Net Annual Income of the rjive Yearsarising from the Court Department is Co.’s Rs. 43,844 3. 10|.

Net Amount 
of

Court
Department.

Bs. a. p.

43,303 5 3

44,185 4  3

36,344 14

49,277 6 7

47,110 10 5

2,19,221 3 6

(signed)' jP. Color,
Registrar and Prothonotary.

To the Honourable the Judges of his Majesty’s Supreme Court of Judicature at Madias.

The Return made by thf Rxaminer of the Supreme Court of the Amount of Salary and Eniolu’  
thents of every kind received by him, and in such OfficBj, for Three Years; distioguishing Salary 
from Fees and other Emoluments, and showing Expenditure, &c.

To amount of fees and emoluments of every kind received for all and 
every description of business for one yeai"; taken from- the last 
return filed by my predecessor, C. H. Cl8y> Esquire, there being 
no records of books or accounts in Bay office fi-oni svhiph I could 
forth any certain calculation of later years, befog froBa 1st January 
to 31st December 1828 - * - - - -

Rs.

9.037

•

.. Rs,

Amount o f ’salary during such period - - 2,100 -  -  
Deduct expenses of Clerks, none being allowed by

Government, nor any fee taken by tliem - - 768 * -

Rs. 1,332 -  - 7.332 — ^

Making the Net Receipts for the year 1828 - Rs. 10,369 -  - 10.369 -  -

I have ascertained, as per receipted bills, in the possession of the mem
bers of the profession, that my predecessor, M. Frencli, Esq., 
received in fees and emoluments from the 1st January to 12th 
March 1835, on which lasv|-mentioiied day I took charge, but as 
no account current of the receipt is to be found, I cannot other- 
wise set it forth - - - - - - - 3.644 12 6

-

Amount of salary during that period - - .-  Rf. 312 1 6 
Deduct expenses of Clerk, &c., during that period ’» 17b 4 ~

135 13 6 • 135 13 6

Rs. 3,780 10 -

Carried forward
14 . a  2 .

- Rs. 14,149 10 -
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Brought forward - - -

My return of salary and emoluments already made to 
Government from the 12th March to 30th Novejn- 
ber 1835, shows the total fees and emoluments to 
have been - - - - - - Rs,

Amount of salary during that period 
'to have been . . .  - R s.i,s iz  14 6

Deduct expenses during that period 599 5 —

R s .  9' 3 9 6

My fees and emoluments of everj' kind during the 
month of December 1835, to complete the year -

My salary for that month - - - Jls.175 -  -
Deduct expenses of Clerks during the 

month of December 1835 - - 70 8* -

Rs. 1O4 8 -

Rs,

933 5 -

913 9 6

1,846 14 6

572 4 -

104 8

676 12

Making a Net Total of I'rofits for the year 1835 of *

To amount of fees and emoluments of every kind apd description re
ceived from 1st January to gi'stDeceipber 1836 - - -

Amount of Examiner’s salary during the year 1836,
being 175 Rs, per month or - Rs. 2,joo -  -

Deduct amount of stated office expen
ses, no Writer by Government, and 
no fees or perquisite of any kind 
being allowed or received by them?
7o| Rs. per month, of, for me year 
1836 - - - - -  ̂ -JR.5,846 -  -

Extra Writers on a press of business 
during the above period - 1- 235 -  -

Rs. 1,081 -  ~

Rs.

i,08i -  -

1 ,0 1 9  -  •-

Making the Net Total Profits for the year 1836 - - Rs.

1,846 1 4 , 6

6 7 6  12  -

6,304 #4 6

13.474 15 1

14.49315 1

Rs,

14.149 10 -

6,304 4 6

14.493 15

31.167 3 7

Which, taking an average of the three years’ salary anti emoluments added together
above given, makes the annual income 10 be - - » * Rs. 10,389 1

N.B .— The above estimates of expenses, &c., does not include the outlay for stationery and Clerks 
employed and paid for out of private thnds by the Examiner on all Pauper cases.

Madras, 24 July 1837.

(E.  E.)
(signed) FreWs Orme,

Examiner, Supreme Court, Madras. ,

Supreme Court, Madras.

A Schedule made pursuant to the Order of the Honourable the Judges, March 1837.

To amount of fees received by me as Sealer of the Supreme Court, in the
year 1836 - - - - - - - - - - * , - Rs-S^nS

(signed) John Hodges, Sealer.
17 March 1837-

jy.B_I beg to state that I have held the office of Sealer only since the 1st January 1837.
■*

(signed) John Hodges.

Schedule
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ScHEDD|:,E of the Annual Emoluments of every Description of the Office of Attorney, Solicitor and On Fees and Sala* 
Proctor of Paupers, from the istday of September 1830 to 31st December 1836. ries of the Officers

* of the Supreme
To amount of my salary as Attorney, Solicitor and Proctor for Paupers, re- "  

ceived for four months, being from the 1st September to the 31st of. December 
1830, at 350 Us. pet* month - - - .  - -

To ditto - * ditto,, for otie year, being from 1 January to 31 December 1831, 
at 350 Rs. per month - - * - - .

To ditto - ‘  ditto, for one year, being from i January to 31 December 1832, 
at 350 Rn. per month - . . .  . .

To ditto * - ditto, for one year, being from I January to 31 December 1833, 
at 5̂<>Rs. per month

To ditto - * ditto, for one year, being from 1 January to 31 December 1834, 
at 35b RS' per month * .   ̂ . - *■

1834.— To amount of fees received in this year, as Solicitor for Paupers t 
To amount of nyt salary for One year, being from 1 January fo 31 December i$35,

at 350 Rs. per month - 4,200
To ditto - - ditto, for one yeftr, being from 1 January to 31 pecember 1836,.

at 350 JRs. per month 4,?oo -*
1836— '̂fo amount of fees received in this year as Proctor and Solicitor for Pau

pers - - - - - - - - - - - . * •  - “ «24 15 8

SoliOitotfor Paupers, from 1 September 183O to 31 December 1836 ’  

Average per year

(signed)

125

■ Rs, a. p. courts. 

1,400 -

4.200 -

4.200

4.200 -

4.200 -  
310 8

and
37,135 7 8

Rs 4,289 3 11

(signed) L, Cooper.
Leonard Cooper,

Attorney, Solicitor, &c., for Paupers.

iSupremo Court, Madras.

A IIetuJin made pursuant to the Order of the Honourable the Judges; March 1837.

Rs. a, p.The amount of fees received by me •as Clerk to the Hon, Sir R* Rsf a. P-
Comyn, in the year 1831 « V •» * » si 2,630

Salary . . . . . . dk L - 2,520 —

Fees received in the year 1832 ^ « ft b - ♦ 2,808 . . -  .

Salary * - - - 2,520

Fees received in the year 1833 • • 3,072 -

Salary . . . . . - - - - 2,520

Fees received in the year 1834 * •  « 3,081 4-
Salary . . .  .  .  ̂ * 2,520 - “

Fees received iniihe year 1835 . - ♦ 2,944
Salary .  - «• u ♦ 2,520

Fees received by me as Clerk to the Hon. the 
Chief Justice, in the year 1836 - -

Arrears of fees,for the year 1836 to be received
lis-5,991 8

537 4 *

Tu t a i. Amount of Fees - - JRs. ,̂528 12

Divided between two Clerks will be - 
Salary . . . . . .

3,264 6 -  
2,520 «

«
32,919 6 -

Average * • 5,486 7

5,150 ■* -  

5,328 -

5,592 -

5,601 

5,464 -

5,784 6 -

(signed) John Hodges,
Clerk o f  the Chief Justice,

Sir, '
To P ,  Cator, Esq., Registrar, Supreme Court.

I n -answer to a circular addressed to -tnyself and the other officers o f the 
Supreme Court, I  heg leave to say, as lar as I  am concerned, I  cannot make any 
return of the average emolument of Judges’ Clerk, inasmuch as I  have been only 
very lately appointed, I  beg, however, to add that the Judges’ Clerks form 

14 . <13 ■ their
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On Fees and Sala- their fees into a common fund, and then divide them equally, so that the Return 
ries of the Offipers fg g g  Chief Justice’s Clerk may be considered as the amount o f
" ° ” ™"’° the return of the Puisne Judge’s Clerk.

(sigiied) JV. A. 'Serle.
14 August 1837. '

o f the Supreme 
Courts.

The Schedule of the annual Emoluments of every Description of the Principal Malabar and Gentoo 
Interpreter of the Supreme Court, Madras, compnencing from the 1st of January 1829 to the 31st 
December 1836.

Salary at the rate of 350 Rs. per mouth, for one year, from the 
1st January to the 31st December 1839 -

Amount of fees for explaining pleadings, affidavits, and for 
translating papers for the same period - - 5,886 3 10

Deduct office expenses, clerks’ salaries, station
ery, &c. ‘  .  - - - - 2,568 -  -

Ditto, for one year, from 1st January to 31st December 1830 
Amount of ditto, for the same period * -  6,387 5 —
Deduct office expenses, &c. (as above) - - 2,568 -  -

Ditto, for one year, from 1st January to 31st December 1831 
Amount of ditto, for the same period .r - - 6,374 ~ 7
Deduct office expenses, &c. . • .  - 2,568 -  -

Ditto, for one year, from 1st January to 31st December 1832 
Amount of diito, for the same period - - - 6,528 11 1
Deduct office expenses - - - .  - 2,568 -  -

Ditto, for one year, from 1 St January to 31st December 1833 
Amount of ditto, for the same period - - - 6,381 4 6
Deduct office expenses -  ̂ - - - 2,568 -  -

Ditto, for one year, from 1st January to 31st December 1834 
Amount of fees for explaining pleadings, affidavits, and for 

translating papers for the same period -r - 5,908 1 10
Deduct office expenses, Ac. - - - - 2,568 -  -

Ditto, for one year, from 1st January to 31st December 1835 
Amount of ditto, for the same period - - - 6,292 8 i i
Deduct office expenses, Ac. - - - - 2,568 -  -*

Ditto, for one year, from 1st January to 31st December 1836 
Amount of ditto, for the same period . . .  4,965 8 11
Deduct office expenses, &c. - ,  . - 2,102 13 6

Rs. P-

4,200

3,318 3 lo

4,200 _ _

3,819 5  -

4,200 _ _

3,806 7

4,200 -  -

3,960 11 1

4,200 ^ —

3,813 4 6

4,200
1

3,340 1 10

4,200

3,724 8 11

4,200 -  -  ,

, 2,862 11 5

Rs.

Rs. a. p.

7,518 3 lo

8,019 5 -

8,006

8,106 11 1

8,013 4 6

7,540 1 10

7,924 8 11

7,062 11 5

Making an average clehr annual ipcopie for eight years of

62,244 15 .2 

- it). 7,780 9 io|̂

I  was appoiilted Principal Malabar aijd Gentoo Interpreter to the Supreme 
Court on the 2d of February 1837, on a reduced salary o f 245 Rs. per month. I  
have been enabled tq furnish the above information from an inspection 0/ the books, 
&c. o f Y . Veerasawmy Brameny, lata. Principal Interpreter, an3 o f C. Shun, 
Mugum Moodellyar, who acted as such from 4th OetobOr (the day of the death o f . 
Y . Veerasawmy Brameny) to the 31st Beeember 1836. No pay or other emolu- 
m’ents appear by the books o f the late Y . X '̂eerasawmy Brameny to have been re
ceived by him from the Court for the relief o f Insolvent Debtors during the above 
period. (signed) R. Dasikacharho,

Interpreter’s Office, 13 May 1837. ' Interpreter.
Brought down .  . - - -

Deduct the salary of Deputy-Interpreter, per anUum
- Total, Rs. 7,780 9
- - - 1,260 -  -

Making an average clear income of 6,520 9 io|̂

(signed) R, Dasikadiarloo,
Interpreter.

A  S c h e d u l e

    
 



IN D IA N  L A W  COM M ISSIONERS. • 127
No. 1.

A  Schedule of the Emoluments of every Description of C. Thunmugum Moodelliar, Deputy On Fees and Sala- 
Teloogoo and Tamil Interpreter of the Honourable Supreme Court of Judicature at Madras. ties of the Officers

of the Supreme 
RSt d» Ootirts

Salary from 4th October 1836 (the date of his appointment) up to 31st December ' 
of the same year, at 105 Jls. per month -. -

Fees during the above period as Acting Principal Interpreter is - ■ As. 937 10 3
Deduct salary and Clerks’ salaries - » - - - - 1 7 6 1 3 6

304 8 -  

760 12 9

Interpreter’s Office, 11 March 1837.

Net annual income of niy situation at 105 As, per month is

(signed) C. Thumagum,
Deputy Interpreter.

- As, 1,26a -  -
I I I  I  .  I

C. Thmnmagum, Deputy Interpreter,

A Schedule of the Emoluments of every Description of C. Skumgum Modelliar, Deputy 'J'eloogoo 
and Tamil Interpreter of the Court for the Relief of Insolvent Debtors at Madras.

1 have been sworn in as Deputy Tamil and Teloogoo Interpreter to the Court for the Relief of the' 
Insolvent Debtors, on the day the cowrt was established. No salary Ot fees have been received by me 
from that period up to this day, save and except the payment received by me from the Principal 
Interpreter,

(signed) €. Shumugum, Deputy Interpreter.
Interpreter’s O^ce, 11 March 1837.

A Schedule of Emoluments of every' Description o f Mahomed Karfee MaoUah Khan Sahibt 
Persian and Hindostanee Interpreter of the Honourable Supreme Court of Judicature, Madras.

a. P-

122 5 m

15 6
:

137 11 -
22 2

140
44 1

. 184 1
43 — -f

140 -

120 13 6

140 - *

54 4

140 -

178 6 -

140 - -

140 - -

140 ~ T

217 11 2

1836;
December Salary from 5th to 31st December, the day and 

month I had the bonOUr of being appointed 
Persian and Hindostanee Interpreter - *

Amount of fees received during the above period -

Tetal -
Deduct office establishment, &c. -

1837:
Salary - . -January - - * -
Amount of fees “ •*

Deduct office establishment, &c. - -

Pebruary - Salary -
Amount pf fees - 162 13 6
Deduct office establishment * - 42 ““ *•

March - - Salary - - - ■ . - *-
Amount of fees * 96 4 -

• Deduct Pffice establishment
A

T 42

April - - Salary - - - • - ■ . . *
Amount of fees - . • 2 20 6
Deduct office establishment - - 4*

May - -
» 182Amount of fees - -  —

Deduct office e.stabh’shraent, &c. - 42 — ••

June Salary , - _ -
Amount of fees • 259 11

•
Deduct office establishment, &c. . 42

’ M- Q 4

Rs, a.

115  9  -

14a 1 f

260 13 6

194 4 -

318 6 -

280

357 “

{continued);
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1 28 S P E C IA L  R E PO R TS OF T H E

rtes of the Officers July 
of the Supreme 
Courts.

1837;

August

Salary
Amount of fees .  - _ . '̂43 8 _
Deduct office establishment, &c. - 43, -  -

Salary from the 1st to the 4th August 1837 
Amount offees - - - - 3ig i i  -
Deduct office establishment, &c. - 1 ,5 8

Rs. a. P-
140

301 8 -

18 1 -

218 5 4

T otal - - Rs.

Rs. a p.

441 8

236 6 4

3,346 n  -

The monthly average of my income, after deducting office establishment - Rs. 393 5 4

The annual average of my income, after deducting office establishment, &c. - 3,530 -  -

No salary, nor any fees whatever, have been received by me during the above period for my 
services as Persian land Hindostanee Interpreter to the Court for the relief of Jnsol vent Debtors.

Madras, Supreme Court, 
Interpreter’s Office, 13 August 1837.

(signed) Mahomed Kurree MooUah Khan,
Persian and Hindostanee Interpreter 

of His Majesty’s Supreme Coui t 
of Judicature at Madras.

A  ScHEDDLE ot the Emoluments of every Description of C. Sheemoga Moodeliar, Canarese 
Interpreter of the Honourable Supreme Court of Judicature, Madras.

Salary, from 6th April 1836 (the date of his appointment) up to 31st December 
of the same year, at 53 J jR«. per month - - - - - - • -

No fees or emoluments received during the.above period. ___

(signed)

463 13

Interpreter’s Office, 11 March 1837.
C. Shumnuguon,

C. Interpreter.

Schedule of Emoluments of the French Interpreter of the Honourable the^̂ Supreme Court of 
Judicature at Madras, from the Year 1829 to 1836 inclusive.

Salary. Fees. ToTAL.

Amount received from 1st Jan. to 31st Dec. 1829 _ 210
•

130 __ 340 :  _
Ditto - - ditto - 1830 - 210 — 129 8 - 339 8 -
Ditto - - ditto - 1831 • 210 83 .  - 293 -  -

Ditto - - ditto - 1833 - 210 ~ - 15 — 225 -  -
Ditto - - ditto - 1833 - 210 — — 28 » — 238
Ditto - - - - - ditto - ditto -,1834 210 39 249 —  —
Ditto - - - - - ditto - ditto - 1835 . 210 45 — — 255 __ -
Ditto - - ditto - 1836 - 210 -  - 191 2 - 401 2 -

'  ̂ Madras Rs. 1,680 -  ^ 660 lO - 2,340 10 -

Madras, 11 May 1837.

For the Vice-Admiralty Court 
For the Insolvent Court' -

Average per year . 
Ditto per month

(signed) C. Garidoin,
First Interpreter of His Majesty’s 

Supreme Court of Judicature.

- I - none - ’ - none.
- 1. '  none * '  none.

(signed) C. Garidoin, First Interpreter.

• , _ - - 210 -  - 83 9 3 293 9  3
“ •

■ '
17. 8 - 6 14 l i 24 6 i§

(signed) C. G., First Interpreter.

To
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V • 5' ’ ' * . .

, To the Honourable the Judges of the Supreme Court of Judicature at Madras.

The R e t o r n  made hy  the Dutch Interpreter of the Supreme Court, in pursuance of a 
' '  Circular Letter from the Registrar, dated 5th May 1837.

No. 1.
On Fees and Sala
ries of tlie Officers 
of the Supreme 
Courts.

Ditto 
Ditto 
Ditto 
Ditto 

■ Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto

fees ditto -
iHie amount of salary received from 1st January up to 31st December 1829

- - ditto - 1829
- - ditto - 1830
- - ditto - 1830
- - ditto - 1831
- * ditto - 1831
- - ditto - 1832
- - ditto - 1832
- - ditto - 1833
- - ditto - 1833
- - ditto - 1834
-  ̂ ditto - 1^34
- - ditto - 1835
* - chtto - 1835
- ■ ditto - 1836
- - ditto - 1836

salary
fees
salary
fees
salary
fees
salary
fees •
salary

ditto
- - - ditto -
- - - ditto -
- - - ditto -
- - - ditto -
- - - ditto -
- - - ditto -
- - - ditto -

- - ditto -
fees - ......................ditto - -
salary 
fees - 
salary 
fees -

- ditto - 
ditto - 
ditto - 
ditto -

. 205 -  -
- 370 8 -
- 205 -  -
- 402 -  -
- 205 -  -
- 1 1 5  1 2  -
- . 205 -  -
- 290 -  -
- 205 -  -
- 5 1 0  -  ~
-■ 205 -  -
- 9 7 -  -
- 205 -
- .280  15  -

205 -  -
* 233 6  ~

Ms. 3,939 9 -

The average net annual ippome of the eight years arising from my situation is - - - fl«.492. 7. 3.

• (signed) C. Regel,
Dutch Interpreter to the Supreme Court, Madras.

Madras, Dutch Interoreter’-s Office,
15 May 1837.

ScH£Biri.£ of Salary and Emoluments annually of every Description received by the 
Armenian Interpreter, from the Year 1829 to 1836, both inclusive.

, Amount of fees of every description of business from 1st January 
to 31st Decepiber 1829 * - - • - - -

Amount of salary on all side| of the Court, Crown, Civil, Eccle
siastical, Equity and Plea, from 1st January to 31st Decem
ber 1829 - -  -

Deduct: ■

Paid by Interpreter to Writers and Attendants, no salaries being 
paid by Government, and no* fees, perquisites, or an  ̂pecu
niary advantages of any kind being allowed or received by 
them; as also paid for stationery and Other expenses inci
dental to the office, no required expenditure of any descrip
tion being proyided for by Government towards the Interpre
ter’s office - - - - - - - -

Rupees

Amount of fees of every description of Rnsiness from 1st January 
to, 31st December 1830 k - - - _

Amount of salary on all sides of the Court, Crown, Civil, Eccle
siastical, Equity .and Plea, from 1st January to 31st Decem
ber 1830 - - -

Deduct:
Paid by Interpreter to Writers and A ttendants, no salaries being 

paid by the Government, and no fees, perquisites, or any pecu
niary advantages of any kind being allowed or received by 
them; as also paid for stationery and other expenses inci
dental to the office, no required expenditure ‘of any descrip
tion being provided for by Government t̂owards the Interpre
ter’s office - - ’  - - - - - - -

Rupees

1,260 -  -

180 10

812 13 -

1,079 6

1,892 3  -

1,260 -

166 4 3

496

1.093 11 9

1,589 11 9

14 . R {continued)
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No. 1 .
On Fees and Sala
ries of the OfiScers 
of the Supreme 
Courts.

Amount of fees of every description of business from i»t January 
to 31st December 1831 - ' -

Amount of salary on all sides of the Court, Crown, Civil, Eccle
siastical, Equity and Plea, from 1st January to 31st Decem
ber 1831 -

Deduct:

Paid by Interpreter to Writers and Attendants, no salaries being 
paid by Government, and no fees, perquisites, or any pecu
niary advantages of any kind being, allowed or received by 
them; as also paid for stationery and other expenses inci
dental to the office, no required expenditure of any descrip
tion being provided for by Government towards the Interpre
ter’s office

Riipees

Amount of fees of every description of business from 1st Janu
ary to 31st December 1832 - - - -

Amount of salary on all sides of the Court, Crown, Civil, Eccle
siastical, Equity and Plea, from 1st January to 31st December 
1832 -

Deduct :

Paid by Interpreter to Writers and Attendants, no salaries being 
paid by Government, and no fees, perquisites, or any pecu
niary advantages of any kind being allowed or received by 
them ; as also paid for stationery and other expenses incidental 
to the office, no required expenditure of any description 
being provided for by Government towards the Interpreter’s 
office

Rupees

Amount of fees of every description of business from 1st Janu
ary to 31st December 1833 - - -

Amount of salary on all sides of the Court, Crown, Civil Esta
blishment, Equity and Plea, from 1st January to 31st Decem
ber 1833...................................... ...............................................

Deduct;
Paid by Interpreter to Writers and Attendants,.no salaries being 

paid by the Government, and no fees, perquisites or any pecu
niary advantages of any kind being allowed or received by 
them ; as also paid for stationery and other expenses incidental 
to the office, no required expenditure of any description 
being provided for by Government towards the Interpreter’s 
office -

Rupees

492 13 -

1,260 -  -

1 7 9  J2 -
1,080 4 -  

i >573 1 --

395 8 -

1,260 -  -

165 -  -
1,095 -  -

1,490 8 -

176 8 -

1,260 -

100 -
l,i6o -  -  

1,336 8 -

Amount of fees of every description of business from 1st Janu
ary to 31st December 1834

Amount of salary on all sides of the Court, Crown, Civil, Eccle
siastical, Equity and Plea, from 1st January to 31st December 
1834 - - - .  .  .  - -

Deduct:

Paid by Interpreter to Writers and Attendants, no salaries being 
paid by the Government, and rio fees, perquisites or any pecu
niary advantages of any kind being allowed or received by 
them; as also paid for stationery and other expenses incidental 
to the office, no required expenditure of any description 
being provided for by Government towards the Interpreter’s 
office -

Rupees

195 -  -

1,260 -  -

120 -  -
1,140 -  -  

1,335 -  -

(continued)
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Amount of fees of every description of business from ist Janu
ary to 31st December 1835

Amount of salary on all sides of the Court, Crown, Civil, Eccle
siastical, Equity and Plea, from ist January to 31st December 
1835 - - — ..............................................., -

Deduct:
Paid by Interpreter to Writers aad Attendants, no salaries being 

paid by the Government, and no fees, perquisites, or any pecu
niary advantages of aty  kind being allowed or received by 
them; as also paid for stationery and other expenses incidental 
to the office, no required expenditure of any description 
being provided for by Govetnmenc towards the Interpreter’s 
office

Rupeeŝ

Amount of fees of every description of business from 1st Janu
ary to 3vst December 1836 - - - . .  .

Amount of salaries on all sides of the Court, Crown, Civil, Eccle
siastical, Equity and Plea, from tst January to 31st December 
1836 - - - - - - ' - - ' r

Deduct:
Paid by Interpreter to Writers and Attendants, no salaries being 

paid by the Government, and no fees, perquisites or any pecu
niary advantages of any kind being allowed or received by 
them ; as also paid for stationery and- other expenses inci
dental to the office, no required expenditure of any description 
being provided for by Government towards the Interpreter's 
office - - - - .  .  - -

(E. E.) Rupees

1,260 -  -

158 -

1,260 -

132 8

131

667 8 -

287

N0..I.
On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

1,102 -  -

1,769 8 -

1,127 8

1,414 8

The average net annual income of the eight years arising from my situation, is - 1,54910 6

N.B^— No salary has been granted for any-duties I may have to perform in the Insolvent 
Court, and from which I have not up to the present time received,any fees whatever.

Madras, 18 May 1837.
(signed)* Thos. Pan, Armenian Interpreter.

Schedule of the Emoluments of the Portuguese IntefprBter from the Date of his
Appointment.

February 1837. Salary from 17th to 28th February, at eight 
pagodas pr 28 Rs. per month * - -

March „  Salary - - - - -
April - ,, Salary - - - - - -

Amount of fees - - - - - -

May - „

June- ,,

Salary
Amount of fees - 

Salary '

28
7

28 -  -  
1 2 4 -

Tot4L

12 -  
28 -

35

40 4 
28 -

143 4  -

The average of seven yearsj according to the late Interpreter’s return, a copy 
of which is on the other side, is - - - - - - * Rs. 599 15 10^

I Csigned) Jas. B. Baptist, Portuguese Interpreter.
Madras, 28 July 1837.

J4- R 2 Schedule

    
 



1 3 2 SPEC IAL REPORTS OF THE
No. 1 .

On Fees and Sala- Schedule of the Annual Emoluments of every Description of the PcrtUguese Interpreter 
ries of the Officers of the Supreme Court, Madras,
of tlie Supreme '
Courts. • Amount of fees .  - .   ̂ - Madras Rs. 335 11 7

-------------- 1829, Salary - - - • - - - - 336 -
Deduct office establishment, &c. - - - 36 -

Amount of fees - - -
1830. Salary - - - - • -

Deduct office establishment, &c. -

Amount of fees .  - .  -
1831. Salary - . - - -#* -

Deduct office establishment, &c. -

Madras Rs.
- 336 -
-  36 -

Madras Its.
• 336 -  
- 36 -

Amount of fees -
1832. Salary - - - - - -

Deduct office establishment, &c* -

Amount of fees - -, -
1833. S a la ry .....................................

Deduct office establi^naent, &c.

Amount of fees - - -
1834. Salary

Deduct office establishment, &c.

Madras Rs.
- 3^6 -
- 36 -

- Madras Rs.
- 33& -

.  .  36

- Madras Rs. 
- 336 -  
‘  36 -

1835. Amount of fees - - - - Madras Rs.
(From 1st January to 30th November) Stilary 336 -  

Deduct office establisl)inent,^e. - - 36 -

300 - -

355 7 4

300 - -

34® 9 7

3O0 - •r*

220 € 2

300 -

290 J5 8

300 - -

290 6 8

300 - -

280 6 -

300
I I ' 1

-

6 3 5  1 1  7

655 7 4

626 9 7

580 6 2

690 15 8

590 6 8

580 6 -

(signed) IV. R. Kory, Portuguese Interpreter, 
(sigijed) J. B . Baptist.

Schedule of the Annual Emoluments of every Description of the Malayaleera and Mapoola
Interpreter of the Supreme Court.

Amount of fees from 1st June, the date of my appointment, to 
31st December 1832, inclusive - - - - - - 

Salary, from ditto tO ditto - - * - t - 735 -  ~

Deduct office establishment for seven months  ̂at %4 rtipees 
per mensem  ̂ - 4- - -

735 -  “

98 -  -  .

Amount of fees fi’om 1st January to 31st December 1833  ̂
Salary from ditto to ditto - - - - - ^

181 14 -
1,260 -  -

D  educt office establismment - - - - -
1,381 14 -  

,168 *. -

Amount of fees from 1st January to 31st December 1834 - 
Salary from ditto to ditto 1,260 -  —

Deduct office establishment - - - • *
1,260 -  -  

168 — .

637, -  -

1,01̂  14 -

1,092 -
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Amount of fees from 1st January to 31st December 1835 - 
Salary from ditto to ditto - - - - - - -

19
1,260

4 -

*

Deduct office establishment - - - - - -
1.279

168
4 -

♦
1,111 4 «

Amount of fees from 1st January to 31st December 1836 - 
Salary from ditto to ditto - - - - - - - 1,260 -  -

Deduct office establishment . i - . .
1,260

168 _ _
1,092 -  -

TOTAt - - 
41

- R-. 5.146 2 -

No. 1 .
On Fees and Sala* 
ries of Ihe OfBceis 
of the Supreme 
Courts.

K .B  — I do not receive any separate salary nor fees in the Insolvent Court.

(signed) C. Meenacskoya, Blalayalmn and Mapooli Interpreter. 

The average net annual jncomn of four years arising front my dffice - i i  s. 1,127. 4- 

Madras, 27 May 1837. ” '

To the Honourahle the Judges Of His Majesty’s Supreme Court of Judicature at Madras.

The Return made by the Malay Inierpretef of the Court, in pursuance of a Circular Tetter from 
the Registrar, dated '5th day of May 1837.

Salary from 1st January tO 31st December 1829, at 52 rupees and 8 annas per 
month

Salary from 1st January to 31st December I830, at 52 rupees and 8 annas per 
month - - - - - - - - -  - - - - -

Salary from 1st January to 31st December 1831, at 52 rupees and 8 annas per 
month - - -  - - - -  - -  - - - -  -

Salaiy from 1st January to 31st December 1834, at 52 rupees and 8 annas per 
month - - - - - - - • - - - - * . *

Salary from 1st January to 31st December 1833, at 54 rupees and 8 annas per 
month ♦

Salary from 1st January to 31st December 1834? at 52 rupees and 8 annas per 
month

Salary from 1st January to 3:ĵ t December I'Ssy, at 52 rupees and 8 annas per 
month

Salary from 1st January to 3tst December I836, at 52 rupees and 8 annas per 
month - - - - -  - - - - -  - - -

Rs.

630 -  -  

630 -  -

630

630

630

630

630

630

5,040 — —

The annual average income of my office is RSf. C30 -  -

No fee or other emolument has been received by me during the above period.

(signed) H. M . Constuneis,
Madras, 12 May 1837 Malay Interpreter.

Schedule of the Emoluments of every Description of the Chief Clerk and Sealer of the Court 
for the Relief of the Insolvent Debtors at Madras, from l2th July 1836 to Rist July 1837;

Fees from 12th July to 24th, December 1836, during the time I 
was acting for Mr. Campbell, beiug five months - - - 7J9 -  -

No fees received from 24th December to 31st December 1836.
Fees from 1st January 1837 to 27th July 1837, being 7 months 2,349 7 4

Fees, Total for 12 months - - - - - -  — — -—>. ....
7\nnual Salary,at 243 Rs. 4 a. permonth - - - -j '

Total annual Income - - - -

ffii48 7 4
4,919 -  -

6,047 7 4

As I do not find any Btjok o f Account in my office which would enable me to make a Return 
o f the Emoluments received by my predecessors, I make the’ above return from the i2lh day of 
July 1836, being tlie day I took charge o f the office of Chief Clerk of the Insolvent Debtors’ 
Court.

Madras, Chief Clerk’s Office, 
12 August 1837.

(signed)

14' R 3

Thos. Tad, 
Chief Cleric.

Schedule
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On Fees and Sala* 
lies of the Officers 
of the Supreme 
Courts.
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Schedule showing the Amount received by the Common Assignee of the Court for the Relief 
of Insolvent Bebtors at Madras, for Remuneration from Government, and likewise for Com
mission of 5 per cent, on Money realized, there being no Fees of Office for the last five Years.

Remuneration. . Commission. * T otaJ;.

A.D. 1832
1 8 3 3  .................................
1834 . . . . . . .
1 8 3 5  .................................
1 8 3 d ................................................

Co.’s Rs. a. p.
2.625 -  -  
2,6-.-5 -  -
2.625 -  -
2.625 -  -
2.625 -  -

Co.’s Rs.a. p. 
269 6 9 
418 4 2

3.763 -  6 
341 3 3 
581 1 11

«

Co.U Rs. a. p. 
2,894 6 9 
3.043 4  2 
6,388 -  6 

.2,96? 3 3 
3,206 1 u

T otal for five yê rs - - - . 13.125 -  - .5.373 -  7 18,498 -  7

Average for one year - - - - 2,625 -  - 1,074 9 8 3.699 9 8

11 August 1837.
(signed) C. W .Blmf, 

•Cemmoa Assignee.

Schedule of the Annual Emoluments of every Description of the Examiner of the Court for 
the Relief of Insolvent Debtors at Madras, from the Institution of the Court on the gth of 
March 1829 up to 31st December 1836.

1829. Fromgth March 1829 to 31st December, Fees . . . .  
Office Establishment, Writer and Peons paid by Government -

1830. Fees - - - - - -
Office Establishment, Writer and peons paid by Government

1831. Fees - - - - - - -
Office Establishment, Writer and Peons paid by Government -

1832. Fees . - - - . - - - - -  r 
Office Establishment, Writer aod Peons paid by Government

1833. Fees - - - - - - .  - -
Office Establishment, Writer and Peons paid by Government -

1834. Fees - - - - - .......................................
Office Establishment, Writer and, Peons paid by Government -

1835. Fees - - - - • * .  .  .  . ^ _
Office Establishment, Writer ahd Peons paid by Government -

1836. Fees - - . ,  * . .
Office Establishment, Writer add Peons paid by Government -

The Average Net Annual Income of Seven Years arising from my office

M. Rs. a. p.
101 2 -  

1,481 15 -  
184 -  -

1.827 -  -  
461 -  -

1.827 -  -  
312 -  -

1.827 -  -  
468 -  -

1.827 ^ -
494 -  -

1.827 -  -  
512 -  -

1.827 -  -  
936 -  -

1.827 -  -

2,308 -  -

(True copies.) 

(signed)

(signed) J, S. bailee. 

Examiner of the Insolvent Court.

Madras, Examiner’s Office, 
22 May 1837.

H..- Chamier,
Chief Secretary.

(No. 93.)

Legis. Cons. To H. Chamier, Esq., Chief Secretary to GovemmeHt o f  Fort St, George,
25 September 1837.

No. 34. Sir,
I  A M  directed by the Right honourable the Governor-general o f India in Council 

to acknowledge the receipt of your letter. No. 815, dated the 2d instant, submitting 
copy o f correspondence with the Government and the Judges o f the Supreme 
Court at Fort St. George, oft the subject of the proposition to remunerate the 
oflBcers and servants o f that court by fixed salaries, instead o f fees.

2. In reply, I  am desired to request that the Right honourable the Governor in 
Council will be pleased to repeat to the Honourable the Judges of the Supreme 
Court the wish of Government that, i f  they see no objection, they should intimate 
their opinion as to the amount of fixed salaries which should be granted to the

o ffic e r s
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officers and establishments of the Supreme Court, as without such information On Fees and Sak- 
it must be impracticable to determine whether the system of substituting fixed Officers
allowances for fees can be carried into effect without detriment to the public upreme
resources. ’ __________

• I  have, &c.

Fort William, 25 September 1837.

(signed) /F. iJ. Macnaghten,
Secretary to the Government of India.

(No.. 1058.)
To R. D. Mangles, Esq., OflSciating Secretary to the Government of India.
' Sir, , '
W ira  reference to Mr. Secretary Macnaghten’s letter of the 25th September 

last. No. 93, requesting that the Judges o f the Supreme Court at this Presidency 
may be again called upon for their opinion as to the amount of fixed salaries which 
should be granted to the officers and establishments of that court, I  am directed 
to transmit,, for the information of the Honourable the President in Council, the 8 November 183 7. 
accompanying copy o f a reply of the Judges to a reference which was accordingly 
made to them on the subject, and to intimate that the further communication 
proynised therein as soon as received will be forwarded for the information of the 
Government of India. .

I  have, &c.

Jud. Cons.
4 December 1837 

No. 21.

Judicial t)ep.

No. I S  14.

Madras, 13 November 1837.
(signed) jy , Chamier,

Chief Secretary.

To the Right honourable Lord Elphinstone, Governor in Council, &c. &c. &c-,
Tort St. George.

M y Lord,
W E have the honour to acknowledge the receipt o f your Lordship’s letter o f the 

27th ultimo, enclosing a communication from the Secretary o f the Supreme 
Government, expressing a desire that the Judges o f the Suprenie Court at Fort 
St. George should intimate their opinion as to the amount o f fixed salaries to be 
granted to the officers and establishments of the court.

Although we shall be very ready to afford to the Supreme Government every 
assistance in our power, we fear some delay must necessarily take place before we 
can furnish a complete statement of the rates o f salary proposed to be substituted 
for fees at present received, as the subject is one in which no Srilall consideration 
will be requisite, in order to frame a satisfactory opinion upon it.

W e shall, however, immediately address ourselves to the matters in question, 
and communicate to your Lordship the result o f our inquiries with as little delay 
as possible.

(signed) Rol/ Cornyn.
Madras, 8 November 1837. Edv/ J. Gambier\

(A  true copy.)
(signed) H. Chamier, Chief Secretary.

Jud. Cons.
4 December i!S37. 

No. 22.

(No. 920.)
To W. H . Macnaghten, Esq., Secretary to the Government o f India.

Sir, '
W ith reference to, my letter o f the 2d instant, I  am directed to request that 

■you will submit, for the consideration and orders of the Right honourable the 
Governor-general of India in Council, the accompanying copy of a letter from the 
Honourable the Judges o f the Supreme Court at this Presidency, and o f its 
enclosure, relative to an application from the Court-keeper and Crier of that court 
for an increase of his salary.

I  have, &c.
, (signed) H. Chamier,

Fort St. George, 28 September 1837. Chief Secretary.

Jud. Con.<!.
30 October 1837. 

No. 33.
Judicial Dep.

14. R 4 To
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To the Right honourable Lord Elphinstone, Governor in Council, &c. &c.

My Lord,
W e have the honour to enclose to your Lordships petition presented to us by 

Mr. W. Burden, the present Court-keeper and Crier of the Supreme’Court; and 
as we have every reason to be entirely satisfied with his whole cont^uct, we par
ticularly beg to recommend him to your Lordship’s notice Us Well meriting an 
increase of his monthly salary, more particularly as the additional extent of the 
present range o f building requires a much greater degree o f attention than he was 
called upon to bestow on the old court-house.

As it may possibly be suggested that a house has been provided for the Court- 
keeper within the premises belonging to the present court, we beg to report to 
your Lordship that we have distinctly ascertained that the building erected under 
such an appellation is perfectly unfitted for the dwelling o f any person descended 
from European parents.

(signed) R. Comyn.
Madras, 18 September 1837. . E. Gambier.

To the Honourable Sir R. B. Comyn, Knight, Chief Justice of the Supreme
Court of Judicature at Madras, and the Honourable Sir E. J. Gambier, Knight,
Puisne Judge o f the Supreme Court o f Judicature at Madras.

My Lords,
I n  taking the opportunity o f submitting m y case to your Lordships’ favourable 

consideration, I  must entreat your Lordships’ pardon for this intrusion on your 
valuable time. -

I  take the liberty to State that I  have been employed^ as a Tipstaff to this 
Honourable Court from the yeaf 1818, making now a period o f IQ years since my 
appointment o f Tipstaff; I  have also had to perform the duties o f Court-keeper 
and Court-crier; for all which duties I  receiv.e only 20 pagodas per month, which 
I  beg to submit is vOrj inadequate,

I  further crave leave to say, that previous to the removal o f the new court-house 
I  made use of my leisure hours, whereby I  earned an addition to my salary of 
Tipstaff, &c.; but in consequence o f m y  daily and constant attendance at the new 
court-house, I  have been obliged to give up devoting my time to any other 
purpose.

As I  have a very large family o f a wife and eight children, three o f whom are 
grown-up girls, I  beg to lay before your Lordships’ benevolent consideration my 
case, and entreat your Lordships to lay the same before Government in such a 
manner that I may obtain an addition to my salary. The amount of the addition 
I  leave entirely to your Lordships’ pleasure.

During a servitude of IQ years I  t$dce upon myself to say, that I  believe I  have 
conducted myself entirely to the satisfaction o f your Lordships’ predecessors, and 
also hope to that o f your Lordships.

I  finally beg to say, aUd kindly, o f which your Lordships will excuse the liberty, 
that the Court-keeper and Crier at Calcutta receives a salary o f 260 rupees 
per month.

I I  July 1837. (signed) W. Burden.

(True copies.)

(signed) H. CJiamier, Chief Secretary.

( N o .  1 1 1 . )
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To H. Chamier, Esq., Chief Secretary to Government o f Fort St. George.

Sir,
I  AM directed to acknowledge the receipt of your letter. No. 020, dated the 

28th ultimo, to the address of Mr. Secretary Macnaghten, with its enclosure, 
relative to an application of the Keeper and Crier o f the Supreme Court at Fort 
St. George for an increase to his salary; and to request that you will inform the 
Right honourable the Governor in Council, in reply, that the Honourable the 
President ifl Council will await a reply to Mr. Macnaghten’s letter, No. 93, of the 
25th ultimo, before disposing of the present reference.

. I  have, &c.
• (signed) R. I}> Mangles,

Officiating Sec. to Government of India,
Fort Williani, 30 October 1837.

No. 1.
On Fees and Sala
ries of the Officers 
of the. Supreme 
Courts.

Jud. Cons.
30 October 1837. 

No. 35.
Judicial l>ep.

E x t r a c t  from a D e s p a t c h  to the Honourable the Court o f Directors, in the 
Judicial Department, No. 3 o f 1838, dated 5 March.

Para. 14. T h e  proceedings of the annexed date contain a correspondence 
between the; Government of Fort St. George and the Honourable the Judges 
o f  the Supreme Court at that Presidency, respecting our proposition noticed in 
the despatch from the Legislative Departpient, under date 27th March 1887, 
No. 4, for remunerating the officers and servants o f that court by fixed salaries, 
and instead o f by fees. The Judges, as your Honourable Court will observe, are 
o f opinion, that the proposed measure is likely to be “  more beneficial to the 
suitors, and more satisfactory to the officers themselves, than the present system.” 
They furaished us with returns of .the avei'gge receipts o f the several officers o f the 
court; but omitted to communicate any suggestions as to the amount o f fixed 
salaries which should be assigned to them; and as without such infonnation We 
could not determine on the practicability, without detriment to the public 
resources, of giving effect to the change of system, we repeated Our request to be 
favoured with the opinion of the Judges on this point.

15. Pending a reply to this communication, we have postponed passing any 
order and reference from the Judges recommending an increase o f the salary at 
present enjoyed by the Keeper and Crier of the Supreme Court at Madras,

Supreme Court,’ 
Fort St; George. 

Jud. Cons. ’
35 Sepiehjber 1837, 

No. 32 to 34.

Jud. Cons.
30 October 1837. 

No. 33 to 35.

Sir,
To R. D. Mangles, E  Secretary to Government.

I  HAVE the honour to forward you a copy uf certificate for monthly salaries to 
Clerks and Writers in the Clerk of the Crown and Prothonotary’s office, Suprmnc 
Court, with my remarks upon the appointment of Mr. J. D. Crouch in fhe office, 
on the 24th October last, in the room of Dalychum Mozendar, deceased, aud 
Mr. Saunders, discharged, and with the remarks of the officiating Civil Auditor, 
and request that you w ill lay the same before the Vice-president in Council, and 
obtain the sanction o f Government to the arr^mgehient I  have made, considering 
the same necessary to enable me to perform the duties of toy office. I  have the 
honour to request that you will forward the necessary order to the Civil Auditor 
upon obtaining the sanction o f Government thereto.

I  have, &c,
(signed) H. Holroyd,

10 November 1837. Clerk o f the Crown and Prothonotary.

Jud. Cons, 
'2oNoVenjber 1837. 

No. 22.

(Copy.)
C e r t if ic a t e  for Monthly Salaries to Clerks and Writers in the Clerk of the Crown 

and Prothonotary’s Office, Supreme Court.

I, Henry Holroyd, Clerk of the Crown, and Prothonotary o f the Supreme 
Court, do hereby solemnly declare and certify, that the sum of Co's Rs, 801. 6. 
is the amount required for the payment o f the salaries and wages of the Clerks 

14- S . and

Jud. Cons. 
2oNovember 1837. 

No. 33.
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,and Writers in my said office for the month o f October last, according to the list 
under mentioned; (that is to say)

N ames.

RamtonooSill - - .  - - . - .
Dabychurn Mozemdar for 16 days, at XIO Company’s rupees p$r month, died 

17 th October last -
Mr. J. D. Crouch, appointed 24th day of October (in place of Dabychurn'i 

Mozemdar, deceased, and Mr. Sanders, discharged), at 200 rupees perl 
month.— (iSee note below) - - -- - -J

Bholanauth Bolear - - - - - - - -
Sumboo Chunder Bannerjee - - - * - -
Ram Comul Dutt - - - - - ■ * -
Dennobandoo Sein - - - - - s - - -
Nilmony Buddan
Rajkishno Bannerjee - -
Colly Doss Mozendar - - - ,  . . .  ..
Bhoyrub Chunder Doss
Nilcomul Chatterjee . * - - - -
Bungsoo Chatterjee -
Ram Cosmar Chatterjee - - - - - - -  - -
Mudoo Dutt - - - - - - - - -  - -
Doogachurn Dass - - - - - - - - - -
Gunganaraiil Sing - - - - - - - -  - -
Rajkistnoo Chatterjee -
Muddoo Mookerjee - - - - - - - -
Dinnobundoo Bolear - - - _ * -
Groochurn Ghose - - -  - -  - - - -  - -
Surroop Chunder Sircar
Nazim Duftry - - - - - - - - - -
Peon - - - -
Peon -  ■ “ -

T o t a l  - - - C o . ’s R s .

G o ’s Rs.

60 -  -

2S6

(A.) 51

64 
55 
35 
30 
22  
20 
2o 
20 
16 
16 
16 
16 
16 
14 
14 
10 
10 
10

Clerk of the Crown 
and Protlionotary’s Office, 

1 November 1837.

12  S 

» 9

8
7
7
6

8 -  
8 -

801 6 -

(signed) R .  H o lro y d .
Clerk of the Crown and Prothonotary.

Amount of this abstract - - - - - - - • C o ’s  R s .
Amount suspended, marked (A*) until the sanction of Government to the 

arrangement be obtained -

Passed for - - C o . ’s R s .

801 6 -  

5 1 9  9

7 4 9  12 3

Company’s rupees Seven hundred and forty-^nine, twelve annas, and three pie, payable on 
issue of Civil Allowance for October 1837.

(signed) G .  F .  M ^ C lin td ch ,  Officiating C. A.
Civil Auditor’s Office,

8 March J837.

(Ex. Amount.— H. H.)
To JE AT. Ofl&es, Esq., Sub-treasurer.

R e f e r  to the Clerk o f the Crown and JProthonotary’s list o f  Clerks, Writers and 
servants of 8th February 1837, forwarded by Mr. Dickens, the Registrar, with 
other lists, to^ Ir. Macnaghten, in the Legislative Departiuent, to be submitted 
for communication to officers of Audit and Pay for their information and guidance, 
in which list Mr. Saunders is named as place to be hlled up when fit person pro
cured, but which place I  did not fill up, being unable to do so satisfactorily .for 
the salary he received; but upon the death o f Dabychurn Mozendar I  unpointed 
Mr. J. D. Crouch to perform tlieir'respective duties at 200 Company’s nipees 
per month; being'40 Company's rupees less than their joint salaries.

(No. iSo.)
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(No. 180.)

To //. Holroyd, Esq., Clerk of the C ro w  and Prothonotary. 
Sir,

■ 139
No. 1

On Fees and S'ala- - 
ries of the Officers 

,of the'Supreme " 
CoiirU. . '

I  AM directed by the Honourable the President in Council to acknowledge the Jud.-Cons. 
receipt of your letter, dated 10th instant, with its enclosure, and in reply to state, ôNove^mber 1837., 
that tlie Civil Auditor will be directed to pass the monthly pay of your establish
ment for October last, amounting to Co’s Rs. 801. 6. ;  and in future for Co.’s Rs.
893 (your second Clerk receiving 200 rupees per mensem, and the situation Of 
third Clerk, held by Dabychum Mozendar, being abolished), being 40 rupees 
less than that sanctioned on the 27th February last, in a letter to the address of 
Mr. T . Dickens from the Legislative Department, which sum is to be considered 
as permanent saving to Government.

2. The original paper which accompanied your letter is herewith returned.

Council Chamber, 
20 November 1837.

I  have, &c.

(signed) R. D. Mangles, 
Officiating Secretary to Government of Indian

E x t r a c t  from a  D e s p a t c h  to the Honourable the Court of Directors in the 
Judicial Department, No. 8 of 1838, dated 14 May.

Para 16. O n the application of the Clerk o f tho Crown and Prothonotary of 
the Court, we directed the Civil Auditor to pass the monthly pay of that officer’s 
establishment for October last, amounting %q Co’s Rs. 801- 6., and in future 
for 893 Company’s rupees, being 40 rupees less than the amount sanctioned by 
the general arrangements for the payment o f the officers and subordinate esta
blishments o f that court, reported in our Legislative Despatch, dated 27th March. 
1837, No. 4. .

Reduction in tbe 
Establishment of 
the Clerk of the 
CfoWn and Protho- 
notary 0/ the 
Cotirt.

Jud. Cons.
20 November 1837, 

No. 22 te 24.

To R. D. Mangles, Esq., Officiating Secretary to GovernUlent in the Legislative
Department. '

Sir,
I  AM directed by the Judges to communicate to you, for the purpose of being 

laid before tbe President in Council, the appointment of Mr. Edward Hilder, 
late clerk to Sir Benjamin Malkin, deceased, to the situation Of Crier of the 
Supreme Court, vacant by the resignation o f Mr. Preston, who has applied for 
leave to proceed to the Cape o f Good Hope for a period of 18 months for tfie recOv 
Yerv o f his health.

I  had the honour, in my letter, under date the 10th August last, to explain to 
you that, by the terms o f the charter, the Judges were precluded from giving leave 
o f absence to officers o f court, so as to enable them to quit the Jurisdiction, and 
that the present Judges had great doubt whether they were not also precluded by 
the terms o f the charter from making acting appointments, and had consequently 
not adhered to former precedents.

The cause of Mr. Preston’s absence, hjs advanced age and hjs long services, all 
entitle him, how ever, in the opinfon o f the Judges, to the indulgence of permis
sion to resume his appointment on his return, and they have accordingly reserved 
to him the liberty to do so.

Under the special circumstances of this case, and with reference to the letter 
o f the Judges to the Governor-general o f India in Council, dated 25th April 1836, 
and the Schedules (E .) and (F.) thereto annexed, the Judges deem it proper to 
explain the circumstances attending this appointment, and to submit to Govern
ment, through me, their opinion, that the appointment o f Mr. HHder ought not 
to be treated as a new appointment arising on a vacancy of tbe office of Crier by 
the late occupant.

They think that until Mr. Preston shall finally vacate the office by resignation 
or death, the contingency by wffiich the salary is to he reduced to 200 Company’s 
rupees monthly, as it appears in Schedule (E.), cannot ^be considered-to' haw  
happened, and that the salary ought in the meanwhile to remain as fixed in Sche
dule (F.). ■ ‘ '

14. s 2 The

Jud Cons.
5 March 1838. 

N<r. J4-
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Tlie reduction might operate as a hardship on the officer in question, and the 
vacancy is not of that kind which was intended to be provided for by the 
arrangements specified in the Judges’ letter above quoted and approved of by 
Government.

I  have, &c.

Calcutta, Court House, 
22 February 1838.

(signed) T. Dichens, 
Registrar.

N̂o. 39.)
To T. Dickens, Esq., Registrar n f the Suprettie Court at Fort William.

Sir,
I  AM  directed to acknowledge the receipt of your letter o f the 22d ultimo, and 

in reply to state, that the Honourable the President in Council sanctions the 
appointment o f Mr. Edward Hilder as Crier o f the Supreme Court On a salary 
o f 3,600 B .S . per annum during the absence on leave o f M r. B. Preston to the 
Cape of Good Hope.

I  have, &c.

(signed) M. D. Mangles,
Council Chamber, Officiating Secretary to the

5 March 1838. Government of India.

Mr. Hilder ap
pointed Crier of 
the Court during 
the absence of 
Mr. Preston.

Jud. Cons.
5 March 1838.

No. 14 & 15.

Jud. Cons,
16 April 1838. 

No. 521,
Jud. Department.

E x t k a c t  from a D e spa tc h  to the Honourable the Court o f Directors in the 
Judicial Department (No. 9 o f 1838), dated 25 June.

15. A t  the recommendation o f th$ Judges, we sanctioned the appointment of 
Mr. Edward Hilder as Crier, on a salary of 3,600 Rs. per annum during the 
absence on leave o f Mr. B. Preston to the Cape o f Good Hope.

(No. 321, )
To R. D. Mangles, Esq., Officiating Secfetary to the Government o f India. 

Sir,
W ith  reference to my letter o f the, 13th November 1837, No. 1058, I  am 

directed by the Right honourable the Governor in Council to submit for the 
orders o f the Honourable the President in Council the accompanying copy of a 
communication from the Judges o f the Supreme Court at this Presidency, re
questing to be informed whether or not, under the proposed system o f remunerating 
the officers of that court by salaries instead of fees, stationery will be supplied to 
them by the Government.

I  have, &c.
' Fort St, George, (signed) H. Chamier,

27 March 1838. Chief Secretary.

Jud. Cous. 
16 April 1838. 

No. 22.

To the Right honourable Lord Dlphmstone, Governor in Council,
&c. &ci &c., Port St. GeOrge.

M y Lord,
I n compliance with the wishes expressed by the Supreme Government, we have 

given our best consideration to the question of remunerating the officers o f the 
Supreme Court at Madras, hereafter to be appointed, by salaries instead o f  fees. 
Before, however, we come to any definite opinion as to the amount o f such 
officers’ allowance, we are desirous of ascertaining the intentions o f the Govern
ment in respect of the article stationery. A t present some o f the officers are 
entirely supplied with their stationery from the Government stores, and it will of 
course call for a considerable addition o f salary in case this supply should be 
withheld. W e shall, therefore, feel obliged by your Lordship’s information upon 
this point, whether, under the proposed systenr of remuneration by salaries, the

stationery
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jstationery will be isupplied by the Government, or must be paid for by the court On Fees and Ŝ la* 
officers out o f their own funds. Officers

(signed) Robert Comyn. ?oSts
Madras, 10 March 1838. Edw  ̂J. Gamlier  ̂ .

(A  true copy.)
(signed) H. Chamier, Chief Secretary.

(No. 73.)
To H. Chamier, Esq., Chief Secretary to the Government of Fort St. George.

$ir,
I  AM directed by the Honourable the President in Council to acknowledge 

the receipt of your letter. No. 321, dated the 20th ultimo, with its enclosure, 
and, in reply, to state that, as under the new arrangements which obtain in the 
Supreme and Insolvent Courts at Fort William, the officers o f those courts in 
the Madras Presidency will, when they also shall be remunerated by salary instead 
o f fees, be entitled te indent for all articles o f stationery on the public stores.

I  have, &c.
(signed) R, i>. Mangles,

Fort William, 19 April 1838. Officiating Secretary to the
Government of India.

Jud. C0118.
16 April 1838. 

No. 23.

(No. 564.)
To R. E . Mangleŝ  Esq., Officiating Secretary to the Government o f India.

Sir,
Para. 1. W it h  reference to Mr. Secretary Macnaghten’s letter o f the 25th 

September last. No. 93, I  am directed by the -Right honourable the Governor 
in Council to transmit, for submission to the Honourable the President in Council, 
the accompanying copy o f a communication* from the Judges o f the Supreme 
Court at this Presidency, expressive of their sentiments as to the amount of 
fixed salaries which should be granted to the officers and establishments of that 
court in lieu of the fees at present received by them.

2 . The Right honourable the Governor in Council is not aware that it is 
expected he should offer any particular observations on the several propositions 
contained in the letter o f the Judges of the Supreme Court now submitted, 
nor would his Lordship in Council desire to hazard any opinion on the Subject 
without being better infonned than he is at present as regards the nature and 
extent of duty required to be performed in some Of the offices attached to that 
court; but he nevertheless cannot refrain from remarking that the salaries pro
posed to be assigned to the principal officers and translators appear to be high as 
compared with those received by members of the civil service filling the highest 
and most responsible offices under the Government, and discharging duties which', 
it is believed, are far more laborious and important than those which fall to be 
performed by gentlemen employed under the orders o f the Supreme Court. 
Besides which, although the averages of the fees on which those propositions are 
primarily based may show what the extent of business in the court has hitherto 
.been, it is understood they would not long continue to convey an accurate idea 
o f its state, as it is believed to be on the decline from the want of means and 
object of litigation amongst the native community. This will necessarily cause 
a, corresponding reduction in the commission and fees to be carried to the account 
o f Government in future years, and the measure thereby ultimately entail a heavy 
’ oss on the state. I t  is, moreover, to be feared that such an arrangement as is 
now proposed may be regarded as a permanent contract or covenant with the 
Government, and not liable to alteration, although reductions in the scale of 
remuneration to all public officers may hereafter be found necessary. I f  appears, 
therefore, to his Lordship in Council to be very desirable that nothing should be 
left in uncertainty on this point.

I  have, &c.
(signed) H. Chamier,

Fort St, George, 4 June 1838. Chief Secretary. •

Jud. Cons.
3 Svpt, 1838, 

No, 6,
Jjid. Departnaeot.

May 1838.

H- To
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Jud. Cons.
3 Sept. 1838. 

No. 7.

To the Right honourable Lord Elphinstone, Governor in Council, &c, &c. &c.,
Fort St. George.

My Lord,
1. W e have the honour to acknowledge the receipt o f your Lordship’s letter of 

the 4th instant, enclosing the copy o f a letter from the Supreme Government, inti
mating that under the new arrangement proposed to be made at this Presidency, 
for remunerating the officers of the Supreme and Insolvent Courts by salaries 
instead of fees, the officers would be entitled to indent for all articles of stationery 
on the public stores.

2. Having given our best attention to the subject, we now beg leave to submit 
to your Lordship the amount of the salaries by which we thipk the several officers 
should be respectively remunerated; and though in some instances the incumbents 
o f offices would be benefited by the arrangement taking place at the present time, 
yet as a very considerable reduction is proposed in two very important offices, w e 
beg it to be distinctly remembered that we hgve fixed the salaries with respect to 
oBicers to be hereafter appointed, and with the undei*standing that no present 
incumbent is to be prejudiced by the hew arrangement.

3. The Officers of the Supreme Court at present eptitled to fees are as follows:

I. Sheriff and Under-sherjff.
I I .  Accountant-general.

I I I .  The Master in Equity.
IV, The Clerk of the Crown.
V. The Deputy Clerk o f the Crown,

V I. The Pi'othonotary and Registrar.
V I I .  The Examiner.

V I I I .  The Attorney for Paupers.
IX . The Sealer.
X . The Judges’ Clerks.

X I. Nine Interpreters, y iz .; X. Tamil and Teloogoo; 2, The Deputy 
Tamil, Teloogoo and Canarese; 3- The Persian and Hindoos- 
tani; 4. The Armenian ; 5, Tlie French; 6. The Dutch;
7. The Portuguese; 8. The Malialum; 9. The Malay.

The Officers of the Insolvent Court are—

I. ChiefClerk.
II. The Examiner.

HI. The Common Assignee.

The two first being remunerated by fees, and an allowance from Government, the 
last by an allowance, and by a commission o f five per cent, upon all sums realized 
by him in the collection of insolvent estates.

4. W ith respect to I. and I I.  o f the Supreme Court, we deem it unnecessary to
offer any observation, the Judgeshaving no share in the nomination o f the Sheriff, 
Under-sheriff and Accountant-general, more especially as we have already fur- 
niffied Government with the particulars o f their respective profits, so as to facili
tate any airangement it may be thought proper to make with respect to those 
officers; we proceed, therefore, to those who are appointed by the Judges, having 
reference to their present salaries, their profits from fees, and their disbursements 
on account of their establishments, and their adequate remuneration upon sur
rendering their fees to the Government. ■ .

5. I I I .  The Master in Equity is at present in the receipt o f  an annual salary 
paid by Government o f 6,300 Rs., and his fees have averaged for the last five 
years 39,574 Rs. per annum. Besides this, the present Master receives in his 
capacity as one of the Commissioners o f the Court, of Requests a salary o f 
10,200, making a gross income of 56,074 Rs. The separation o f the offices o f 
Master and Commissioner being part of the contemplated arrangement (as will 
appear by reference to former correspondence on the subject), and the Master’s 
disbursements averaging at present upwards o f 3,700 Rs., his annual net income

«(iuld
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■would bo reduced to 42,174 Rs. But besides his ordinary disbursements the On Fees and Sala- 
Master employs at present his O'wn Interpreters, who are remunerated by fees Officers
averaged at 736 Rs. per annum, which fees in future would be payable to Govern-
ment, so that the Master would be exposed to a further outlay for the payment of _____ _
these Interpreters; we beg leave, therefore, to recommend that the future Master’s 
salary Should be fixed at 4,000 Rs. per mensem, or 48,000 Rs. per annum, and 
that out o f this he should pay his Interpreters, and all other disbursements (sta- 
tioiiery OXcepted), handing over to Goverpment all his own fees, and those of his 
Interpreters, by which Government would receive an income of upwards ot 
4OiO00 Rsi Still, however, it is Obvious that by this arrangement the Government 
would be anything but gainers; they would indeed receive the fees (say 40,000 Rs.), 
and save the present salary (6*800); but the balance would be nearly 2,000 Rs. 
against them. This consideration has not escaped us t but we very strongly feel 
that the annual sum o f 48,000 Rs., reduced as it would be by considerable dis
bursements, is by no means too high a salary for an office o f such importance and 
responsibility as that o f Master.

IV . The Clerk o f the Crown now receives a salary of 6,300 Rs., and an annual 
allowance for Clerks and Peons 3,108.Rs., .making altogether 9,408, exclusive 
o f stationery. W e  think his consolidated allowance for hirpself and Clerks might be 
fairly fixed at 9,600 Rs., and as his fees' appear to average 800 Rs., there would be 
a small saving to Government of 608 Rs.

V. Thinking that the Deputy Clerk of the CroWn is at present underpaid, we 
take the liberty o f suggesting a small increase to bis salary, and that in lieu of 
2,100 Bs., the future Deputy should receive 3,000 Rs. per annum.

V I. The Prothonotary and Registrar’s profits we think m^ht fairly be reduced.
A t  prOsent he receives no salary; but hisaverag'e anUual receipts for the last five 
years in the Court department alone appear to have been nearly 55,000 Rs., in 
addition to his commission Of five per cent, upon administrations. Pronl this 
annual profit, 55,000 Bs., must be deducted the expenses o f his office, which, 
exclusive of stationery, have averaged annually about 11,000 Rs., so as' to leave 
him in the Court department a net income of about 44,000 Rs. For the reasons 
stated at large in onr former letters, we think the commission o f five per cent, in 
respect of estates should remain untouched, but that a Salary of 48,000 Rs. should 
be allowed hiut for his labours and disbursemems in the Court depitrtment, which 
would be productive of an annual saving to Government o f between six and seven 
thousand rupees, and w^arrant the fixing of the salaries Of some o f the subordinate 
officers at a higher rate than those at present enjoyed.

V II. The Examiner now receives an annual salary o f 2,100 Rs., and his fees 
average about 11,000 Rs., altogether 13,200, out of which he is compelled to dis
burse 900 Rs. for Clerks and Writers. This we consider insufficient for his office, 
aiid da not think a salary o f 16,800 Rs. will more than repay his labour.

V  I I I .  The Attorney for Paupers at present receives from Government 4,200 Rs,,, 
and his fees seem to average scarcely 90 Rs. Considering the troublesomte nature of 
his office, and the necessary expense incurred for Writers, we deem ourselves justi
fied in suggesting a trifling increase, and the fixing of his salary at 4,500 Rs, pet 
annum. W e have no observation to make as to the Counsel for Paupers, his Salary 
having been fixed by the Honourable the Court of Directors at 400 Rs. per 
mensem.

IX . The Sealer is required to be at the Court-house every week-day in the 
year, and has no allowance for conveyances; we beg to suggest that his emolu
ments, which are now 3,500 Rs., be increased to 3,600 Rs. per annum.

X . The two Judges’ Clerks receive each a  salary of 2,620 Rs., and the same 
sum was allowed to the third Clerk when .the Court had three Judges. The 
average amount of fees received by both the present Clerks is nearly 6,000 Us.
W e  take leave to suggest that the salary of each Clerk should be not- less than 
5,640 Rs., or 470 Rs. per mensem.

X I .  W ith respect to the Interpreters, we consider it will simplify matters i f  the 
fixture Interpreter be ordered to attend the Examiner gratis, and the fees charged 
to the suitors for their attendance be accounted for by the Examiner to the 
Government. The fees of the Tamil Interpreter alone have averaged 1,650 Rs. per 
annum, and we propose that the offices o f Malialum and Malay Interpreters

14. s 4 should
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should be abolished, those languages being of very rare occurrence in the Court; 
Under these circumstances, we think the salaries of the remaining Inteqireters 
should be fixed at the following rate:—

Tamil and Teloogoo - Rs. 8,400
Deputy ditto and Canarese 2,400
Persian and Hindoostan 4,800
Armenian - - - - - - - 1,692
French 360
Dutch - - - ■ - - - - 360
Portuguese - _ _ - - - 600

6. As to the salaries o f officers of the Insolvent Court, we have only to call the 
attention of the Right honourable the Governor in Council to the extremely slender 
remuneration which they at present receive^ and to the disbursements necessarily 
incurred, and to recommend that the gentlemen to be hereafter appointed should 
receive the following salaries:—>« *

I. Chief Clerk
II. Examiner
I I I .  Common Assignee

Rs. 6,000 per annum, 
2,400 
6,000

>5
>>

7. The above augmentation of salaries in the Insolvent Court will occasion an 
increased burthen en the Government to the amount of somewhat more than 
2,500 Rs. a year. But, on the other hand, the proposed alterations in the 
Supreme Court, when carried fully into effect, will probably diminish the total 
annual charge now borne by the Government in, the sum of 1,160 Rs.

8. In conclusion, I  beg to assure your Lordship that in anxiously considering 
the subject, we have endeavoured to settle these several salaries upon strictly 
economical principles, not, however, forgetting the vast consequence it must 
always be to the public to make offices worth the acceptance of duly qualified, 
persons..

W e  have, &c.

(signed) Robert Comyn.
E. J. Gamhkr.

(A  true copy.)

(signed) H. Chamier, Chief Secretary.

Madras, 21 May 1888.

Jud. Cons.
3 Sept. 1838. 

No. 8.
J udicial (Law).

(No. 176.)
To H. Chamiei',.Esq., Chief Secretary to the Government o f Fort St. George, 

Sir,
I  AM directed to acknowledge the receipt of. your despatch of the 4th June 

last. No. 564, transmitting a copy of a letter from the Honourable Judges of the 
Supreme Court at Madras, with their sentiments on the subject o f granting fixed 
salaries to the officers o f that Court, in lieu of fees, which it was proposed to 
bring to the credit o f Government, and containing a statement o f the rates o f 
consolidated salaries which they would recommend for the officers o f the Court.

2. From the second paragraph o f (he Honourable Judges’ letter, it would appear 
that they do not contemplate the immediate substitution o f  the salaries which 
they propose in lieu of the remuneration, partly in the shape o f salary, and partly 
in the shape of fees, now enjoyed by those officers; for they “  beg it to be distinctly 
remembered that they have fixed the salaries With respect to officers to be here
after appointed, and with the understanding that no present incumbent is to be 
prejudiced by the new arrangement.” On this assumption, the arrangement could 
be carried only partly into effect at the present period; for though Government 
might consent to its immediate adoption in the caSe of those offices in which it 
is admitted that we must submit to a sacrifice by the arrangement, Government 
is to wait for vacancies in other offices, from which only, under the new plan, it 
can derive the means o f paying the angmented allowances without direct lo.ss.

3. This was not such an arrangement as was proposed in Mr. Secretary Mac-, 
naghten's letter to your address of the 14th November 1836. I t  was contem
plated that the change of system, i f  adopted, should be general, not partia land

it
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it appears to the President in Council that there is no advantage in the plan On Fees and Sala- 
recommended by jthe Honourable Judges o f Madras to counterbalance the imme- 
diate increase of expenditure that would thereby be entailed on Government. Courts.

4. Independently o f this objection, the President in Council apprehends t h a t _______ __
the proposed arrangement, even though it could be immediately brought into
general operation, would be, attended with a certain loss to Government, to the 
amount, as far as can be' calculated from the accounts rendered by the officers of 
the Court, o f several thousand rupees per annum, in which the average value of 
the fees now enjoyed by those officers is less than the aggregate amount of addi
tional allowances to be paid to them ; and this, too, without taking into considera
tion the additional expenditure of stationery to which Government would become 
liable. ■

5. Under these circumstances, the President in Council is averse to sanction 
the arrangement proposed by the Honourable, Judges, as not conforming to the 
condition prescriped in the third paragraph o f Mr. Macnaghten’s letter, quoted 
above, that the new system should be such as might be carried into effect without 
Subjecting the Government to additional expense.

6. The President in Council concurs generally in the sentiments expressed by 
the Right honourable the Governor in Council, in your letter under acknowledg
ment, and finds in the latter part of the second paragraph of that letter, additional 
reason for thinking that it would be inexpedient to adopt the arrangement sub
mitted to him, particularly as it holds forth no prospect of benefiting the people 
by a reduction of fees; a result which has followed the introduction of the new 
system into the Sunretne Court at Fort William.

Fort William, 3 September 1838.

I  have, &c.

(signed) T. H. Maddock, 
Officiating Secretary to the Government 

o f India.

To T. H . Maddock, Esq., Officiating Secretary to the Government of India
in the Legislative Department.

Sir,
O n the 22d February 1838,1 had the honour, by desire of the Judges of the 

Supreme Court, to address a letter to Mr. Officiating Secretary Mangles, for the 
pui’pose of .being laid before the President and Council of India, on the subject of 
the leave of absence granted by the Judges to Mr. Benjamin Preston, the late Crier 
o f the Court, and the appointment of Mr. Hilder as Crier in his absence.

In accordance with the opinion o f the Judges, as expressed in the two last 
paragraphs of my letter o f the 22d February 1838 (which paragraphs are quoted 
below,*) the President in Council sanctioned the receipt of salary by Mr. Hilder 
on the scale of 3,600 Company’s rupees per annum.

I  have now the honour to inform you that the Court has received an intimation 
that Mr. Preston has passed the Cape, which is equivalent to a vacation of the 
office, and therefore the contingency on the occurrence of which the salary of 
Crier is to be reduced, pursuant to the terms o f . the letter of the Judges of the 
25th April 1836, addressed to the Governor in Council, having now actually taken 

^place, the salary of M r. Hilder ought, in the opinion of the Judges, to be reduced 
to 200 Company’s rupees monthly.

I am also directed by the Judges to notify to you, for the information of the 
President in Council, the death of Richard Marnell, Esq., Barrister-at-Law, and 
Counsel for Paupers ; by this event the salary o f Counsel for Paupers has ceased.

W ith  reference to the terms o f the above-quoted letter of the 25th April 1836,
ip

Jud. Cons. 
10 Sept. 1838. 

No, 20.

* “  They (the Judges) think, that until M r. Preston finally vacate the office by resignation or death, the 
contingency by which the salary is to be reduced to 200 Co.’s Rs. monthly, as it appears in Schedule (E . )  
cannot be considered to have happened, and that the salary ought iu the meanwhile to remain as fixed in 
Schedule (F . )  ”

“  The reduction might operate as a hardship bn the officer in question, and the vacancy is not of that kind 
which was intended to be provided for by the arrangement specified m the Judges’ letter above quoted, and 
iqiproved of by Goveiiihient." '

14. T
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in which the accuracy is treated of (also quoted below*) I  am directed 
to state that the Judges are desirous of postponing any suggestions which 
they may have to offer to the Governor-general in Council on the subject 
of this office, and the best mode of securing the aid o f the Bar to paupers, for a 
certain period, until they shall be enabled by experience to say whether the volun
tary aid of efficient counsel is likely to be secured on the chance o f obtaining the 
usual professional fees, i f  successful, from the other party.

It remains for the Government to issue the requisite orders to the Civil 
Auditor with respect to the salary o f the Counsel for Paupers, which has ceased 
from 2d day of August last, and the salary o f the Grier, which from the Ist'instant 
will commence on the reduced scale o f 200 Company’s rupees monthly.

Calcutta, Court-house, Registrar’s Office, 
1 September 1838.

I  have, &c.

(signed) T. Dickens,
Registrar.

Jud. Cons.
10 Sept. 1838, 

No. !21.

(No. 109.)
To T. Dickens, Esq., Registrar o f the Supreme Court at Fort William.

Sir,
I  A M  directed to ackfiowledge the receipt of your letter o f the 1 st instant, com

municating the fact of two vacancies having occurred in offices in the Supreme 
Court, one, that of the Crier, whose salary the Honourable the Judges, in their 
letter of the 25th April 1836, addressed to the Governor-general in Council, 
recommended for reduction from 300 Rs. to 200 Rs. per mensem, and the other 
that o f the Counsel for Paupers; an appointment the necessity o f which the Judges, 
in the same letter, were not disposed to admit, provided that some adequate 
arrangement were adopted for the discharge of the duties which occasionally fell 
on the Counsel for Paupers.

2. The Honourable the President in Council concurs in opinion with the 
Honourable Judges, that Mr. Preston having virtually vacated his office as Crier of 
the Court, the time is arrived when the reduction contemplated ought to be carried 
into effect, and information will accordingly be given to the Ci’̂ ’i! Auditor, that 
from the 1st instant Mr. Hilder will be authorized to draw a salary o f only 200 Rs. 
per mensem,

3. Intimation will at the same time be made to the Civil Auditor and the 
Accountant-general, that the salary o f Counsel for Paupers ceased on the 
2d August, the date of Mr. Marnell’ s death ; and Government will aw'ait the com-

j munication of any suggestions respecting the mode o f securing for paupers the 
aid of the Bar which the Honourable Judges may hereafter deem it necessary to 
make.

I  have, &c.

(signed) T. H. Maddock,

Fort William, 10 September 1838.
Officiating Secretary to the

Government of India,

(No. 110 .)

• “  The abolition of the office of Counsel for Paupers was recommended at the same time as that o f Sealer, 
and we concur in the recommendation. The Attorney for Paupers has a laborious and responsible situation, 
and his most important duties lie in the investigation o f cases Which in the result it is either unnecessary 
or improper to bring before the Court. In  those cases the Counsel for Paupers is by  the present practice 
seldom consulted, although he is so occasionally, and his duties are now practically almost confined to the 
few cases Which actuedly come to trial. W e  think it quite unnecessary to retain an officer with a considerable 
salary, nearly 7,0()0 rupees per annum, for the performance of these occasional duties, provided adequate pro
vision be otherwise made for their discharge when required. It  would not be either safe or just, when the 
small number of an Indian Bar is considered, to leave it to individual activity or benevolence; and we would 
suggest, though we do not feel that it is competent to us to propose this as any part o f our plan, that in all 
cases where the interests of the Company or the Government are not involved, either the Advocate-general or 
the standing Counsel for the Company might reasonably be requh-ed to act as Advocate for Paupers, and that 
in the cases where their official duties or their private professional engagements were consistent with their so 
acting, the Court would name some barrister for the occasion. I f  it is not thought right to impose theburden 
of the bulk of these cases on the Company’s law officers, the payment of a  reasonable fee to Counsel for an 
opinion occasionally taken by  order of a Judge, or to Counsel to be’, named by  the Court for the occasion for 
the conduct of causes, would cost the Government much less than the 'present salary of the Counsel for 
Paupers, and would be met iasome degree by the recovery of costs fropl the opposite party in successful cases.”
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(No. 110.)— To Accountant-general. 
(No. j 11.)— Civil Auditor.
(No. -112 ).— Sub-Treasurer.

Sir,

Jad. Cons.
10 Sept. 1838, 

No. 22.
Para. 2, and part of 

Para. 3.

I  AM directed by the Honourable the President in Council to forward to you 
the accompanying extract from a letter this day addressed to the Registrar of the 
Supreme Court at Fort William, for your information and guidance.

Fort William^ 10 September 1838.

I  have, &c.

(signed) T. H. Maddoch,
Officiating Secretary to the

Government of India.

To  U. J. Prinsep, Esq., Secretary to Government in the General Department. 

Sir,
I  HAVE the honour to submit, for the consideration of Government, the accom

panying correspondence with the Civil Auditor, in consequence of that officer’s own 
request, contained in his letter dated the 14th day of July 1838.

This correspondence (copies of which qre hereto annexed), and more especially 
my letter to the Civil Auditor, dated July 4th, 1838, will sufficiently explain the 
object o f the reference, which in effect is to obtain the sanction of Government to a 
saving effecfed in the expenses of the office o f the Ecclesiastical, Equity and 
Admiralty Registrar, which are paid by Government-

With reference to the increase of salaries to some o f these Clerks, I  beg distinctly 
to observe that this increase is paid by myself, and in no way falls on Govern
ment, and that the increase has been bestowed in consequence o f my opinion that 
it was, from length of service and diligence, fully deserved.

The expenses of the office o f ex-officio Administrator ate borne by mySelf, under 
the arrangements proposed by the letter of the Judges, dated the 25th April 1836, 
and subseqnently sanctioned by Government.

The arrangement proposed and sanctioned is in these words;— It  willbe observed, 
therefore, that in imposing the payment of the expenses o f the ex-officio Adminis
trator’s office upon that officer himself, we depart from the principle suggested for 
general adoption. The profits of that office, however, without this or some equivalent 
reduction, would be larger than wu think reasonable in a scheme intended to be 
permanent; and besides this, the nature o f the office, and the kind of inquiries 
requisite to its full discharge, render it particularly difficult to form any judgment 
as to its necessary or reasonable expenditure, and make it, therefore, expe
dient to leave the officer unfettered in that respect, except by the consideration 
o f his own interest. On both accounts we think it desirable that the payment 
o f those expenses should be cast on him, and thus that their amount should be left 
entirely to his discretion.”

I  am, &c.

Registrar’s Office, Supreme Court, 
18 July 1838.

(signed) T. Dickens, Registrar.

Jud. Cons.
6 August 1838. 

No. 32.

(
(Circular.)

To T. Dickens, Esq., Equity Registrar and Ecclesiastical and Admiralty
Registrar.

Sir,
I  BEQUEST you will forward for audit a detailed abstract o f your establishment 

for the month o f April next, transmitting copies and specifying dates o f authority 
14. T 2 ' tinder
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_  2. In your detailed abstract for April next - you will be pleased to insert the
names and dates o f appointment of all individuals attached to youl- establishment, 
to enable this office to ascertain and check, at the time o f audit, what new 
arrangements have been made or reductions effected in consequence o f vacancies* 
happening (or what officers have been appointed in succession to fill vacancies), 
with a view to give effect to the Resolutions of Government o f the 25th March 
1835. ’

I  am, &c.

Fort William, 
Civil Auditor’s Office, 

10 March 1838.

(signed) E. Trower^
Civil Auditor.

(Circular.)

To T. Dickens, Esq., Equity, Ecclesiastical and Admiralty Registrar,
Supreme Court.

Sir,
I n  addition to the details o f your establishment which will be required for the 

month of April next for audit, I request you will likewise forward a separate 
statement, exhibiting the particulars o f the whole of your fixed establishments, 
as they may stand on the 1st o f May next, which is to be drawn out in the 
annexed form. No. 1, in order to enable me to correct the annual books of civil 
establishments up to that date, conformably to orders received from the Honour
able the Court of Directors, and communicated to this office in a letter from the 
Officiating Secretary to Government in, the General Department, dated 30th' 
December 1833 ; per accompanying extract.

2 . You will likewise be pleased to furnish a list o f uncovenanted Europeans 
on the establishment o f your office in the employ o f Government for 1st May 
1838, required by the late Civil Auditor’s circular letter, dated 18th March 1818, 
together with an additional statement showing the increase and decrease of your 
fixed establishments, and stating therein the dates o f orders under which such 
increase or decrease may have been effected sinpe the 1st M ay 1837, up to the 
1st May 1838; the same to be drawn out according to the accompanying form. 
No. 2 . ' '

3. To enable me to complete the books -df civil establishments at an early 
period, I  request that you will cause the transmission o f the above details now 
required as soon after the 1st of May next as may be practicable; sufficient time 
being now given to prepare the statements at your office, so as to admit o f their 
being transmitted to the Presidency with your next April abstract, to be com
pared therewith at the time o f their audit.

Fort William, 
Civil Auditor’s Office, 

15 March 1838.

I  have, &c.

(signed) C. Trower,
Civil Auditor.

Form,
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Department, 
and Date of. 

Government Order 
constituting each Office 

and Establishment 
existing

on the 1st of May 1838.

Date of the 

Appointment of 

the

Individual holding 

the Office.

Name 

of the 

Individual.

Description

of

Service.

Amount
of

Salary 
per Month 

in Company’s 
Rupees.

Total.

J udicial Department, 1 June 1829 A .B . - - Judge or Col- 000 -  -
30 Dec. 1833. lector, and as the

case may be. *

Judicial Department, 1 July 1831 C. D. - - Ft. Maj. and 000 -  -
6 April t833- Dep. Collector.

Revenue Department, 9 Jan. 1834 E. F. - T - Head Assist* 000 -  -
17 Feb. 1829, and to the Maj. and
10 July 1832. Collector, ai)d so

forth. nno —
E n g l is h  O f f i c e .

Revenue Department, 17 Feb. 1825 A .B .. Head writer ooo -  -
1 May 1829.
Ditto 20 Mar. 1809 C. D. 2d ditto - 00 -  -

E. F. Duftery - 0 -
Omlah. -  ■ —  — ooo -  -

Revenue Department, 3 Aug. 1815 A.B. Moulvie - 000 “  -
15 Sept, 1815. 5 July 1819 C.D. Serishtadar Ooo -  -

20 Mar. 1831 E. F. Record-keeper ^ 00 *- -
Ditto 1 Sept, 1830 G.H. Mohurer, &c. - 00 -  -

ooo -  -
Reg. V. of 1831, Ju- &c. &c. - -• - Treasury, &c. - o o o  -  “

dicial Department. &c.
G .O . 1831 - . . . - - Sudder &c. - - - . . . ooo -  -

Ameen’s Es-
tablishmertt,

' &c. &c. *
&c. . - - &c. &c. - - Tahsuldaw, &c. - - - s . ooo -  -

&c. &c.

JV. jB . — The names of individuals in the receipt of more than (10) ten rupees per mensem, are to 
be inserted in the present Schedule, and the number, description and salaries only of such as may 
be below that sum.

Form, No. 2.

S t a t e m e n t  exhibiting  ̂the Increase and Decrease of the fixed Establishment, fronj 1st May 1837
up to 1st May 1838.

Number

of

Incumbents.

1
1
5

Names and Description 

of Service.

I n c r e a s e :

A. B., English Writer 
G. D., Molovy, 
Chuprassies, at ea. - 

&c. &c.
II*

Total Amount -

D e c k e a s e :

A. B., English Writer 
C. D., Moonshee - 
Chuprassies, at, &c. &c.

Total Amount - -

Salary 
per Motitli 

in Company’s 
Rupees.

O -  -.
o -
o -  -

o
o
o

Date when gi*anted or 

discontinued.

Authorized by Government on the 
• - ditto - - ditto,
- - ditto - - ditto.

Died on the
Discohtinued under order 

ditto - - - ditto.

14. T 3 E x t b a c t
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On Fees and Sala
ries of the Officers 
of the Supreme ' '» 
Courts.

Extract from'a Letter from the Officiating Secretary to Government in the 
Financial Department, under date the 30th December 1833.

Para. 2. “  H is  Lordship in Council desires that the annual books o f Civil 
Establishments be prepared for transmission to the Honourable Court at as early 
a period as possible after the close o f the year.”

3. “  In future the books are to exhibit, in one column, the date o f the Govern
ment order constituting each office and establishment on the then existing footing; 
and in another column the date of the appointment o f the individual holding office 
or forming part o f the establishments; a separate account is to be presented o f the 
contingencies of each office.”

(True Extract.) 

(signed) C. Trower, Civil Auditor.

D e t a i l e d  S t a t e m e n t  of Salaried and Establishment of the Equity,'Ecclesiasticr.l and Admiralty 
Registrar’s Office* in the Supreme Court, on the ist May 1838.

Department and 
Date of 

Government 
Order constituting 
each Office and 
Establishment, 

existing on 
1 May 1838.

Date of 
Appointment 

t of the
Individuals 
holding the 

Office.

of the Individuals.
Description

of
Services*

Amount
of

Salary
in

* Company*8 
Rupees.

ToTAt.

15 Dec. x8x6 M* Cockbuin - - - Head As- 280
sistant.

X Feb. X8 3 8  - J. R. Douglas; at the re- Assistant 80
sanation of Hurryghur 
Mookeijee.

X May X822 - G. A. Swar^ - -  - , - ditto - 70
X May 181S - tiaeharam Boneiiee - - ditto - 7 0
X July X8 2 3  - Damn^dodur Day - - ditto - 70
1 May x822 - G. Maekerticb - ditto - 6 0
X June x8x8 - M. De Souza - - - - ‘ ditto - 40
X Jan. x8io - Gooyoppersaud Sill - - ditto - 4 0
X June X823 - Rpopnarain Ghose - - ditto - .12
X March X8 24 Hoop Chaund Burraul - ditto - 30
X Dec. x8i8 - PraWn KiSsen Bossee - ditto - 30
I Jan. x8xo - Hurfoopersaud Sein - ditto - 28
X Aug. X832 - Bunroallee Ghosal - - ditto - 27

Deparf.mftT̂ t.j X Aug. X822 - MaUdul Mookerjee - - ditto - 26
27 Fehrnarv X June 1826' - RoopChupd Sill - ditto - 25

18^7 - - X5 Aug. X825 Muddep Mobun Day - ditto - 24
X Feb. X829 - Isspr Chtinder Bonneriea - - ditto - 20
X Sept. X833 - Goviqd Chund Auddy - ditto - 20
X March 1823 Joyparain Doss - ditto - 15
X Dec. X836 - F. D. Pinto - - . - ditto - X2
X Nov. X836 - Moheschunder Bannerjee - ditto - 12
I Jan. X835 - Goherdhope Chuckerbuttee - ditto - 10

O f f i c e  S e r v a n t  : Co. ’s Rs.
6 Dec. X807 - Narrain Sing - - - Peon 9 1,030 -  -

Deduct paid by Mr. Dick- 157 7 6
enS; proportion of ex-
pense of the Upper Of-
fice.

. V • Co.’s Rs, 872 8 6

(signed) T. Dickens,
Kegistrar o f the Supreme Court.

(No. 694.)
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(No. 694.)
To T. DickenSy Esq., Registrar of the Supreme Court.

No. 1.,
On Fees and Sala-» 
ri.es of the Officers 
of the Supreme 
.Ceurts. T

Sir, *
W ith  reference to your detailed statement of salaries and establishment for 

1st May 1838, amounting to Co.’s Us. 872. 8. 6., I  request you will explain 
by what order you have paid and deducted Rs. 157. 7. 6. from the sum 
1,030 Company’s rupees; which sum I  beg to observe exceeds the amount au
thorized by Governtiient under date the 27th February 1837, quoted by you in 
the above statement herewith returned for correction.

2. I  beg to observe that your signature in the accompanying statement some
what differs from that signed by you on the 1st May 1837.

Fort William, Civil Auditor’s Office, 
11 May 1838.

I  am, &c.

(signed) C. Trower, Civil Auditor.

(N o. 964.)

Sir,

To T. Dickens, Esq., Registrar of the Supreme Court.

PERMIT me to call your attention to my letter o f the 11th May last, relative to 
the detailed statement o f salaries and establishment for 1st May 1^38, and to 
inform you that no reply to the same has been yet received at this office.

Fort William, C ivil Auditor’s Office,. 
3 July 1838.

I  have, &c.

(signed) C. Trower, Civil Auditor.

To  Charles Trower, Esq., Civil Auditor-

Sir,
Since my return to Calcutta, on the 29th June last, I  have been pretented by 

press o f business from answering your letter o f the llth  May last; the receipt of 
which, and of that o f the 3d instant, I  hereby have the honour to acknowledge.

By the letter o f the 27th February 1837, Government sanctioned the then 
establishments of the Equity, Admiralty and Ecclesiastical Registrar’s Office at 
an aggregate o f 990 Company's rupees monthly.

By the arrangement for, the payment o f officers of court, which commenced on 
the 1st January 1837, the Ecclesiastical Registrar was to receive the commission 
allowed him by statute as ex-officio Administrator of Intestates* Estates, and a 
salary of 1,000 rupees from Government, and no other remuneration; and out of 
this he was to pay the expenses o f his own office as ex-officio Administrator^ ip 
which the business o f Intestate Estates is carried on, and Which is a distinct office 
above stairs in the court-house.

All the profits derived from fees received as Equity, Ecclesiastical and Admiralty 
Registrar, in which-capacity only he is an officer o f court, were to be paid into the 
Government Treasury, and the expenses o f his office as sUch Register, which are 
distinct and below stairs, to be borne by Government.

In June 1837, on investigation into the working of the system, it appeared to 
me that I  was bound, in fulfilment o f this arrangement, to relieve the Gof^ernment 
from a portion of the charge, because a portion of my business as ex-officio 
Administrator was done, and unavoidably done, in the office below (the forms o f 
court not permitting it to be done elsewhere) ; and in consequence I  charged 
myself with a just and fair portion o f the salaries of the lower office for the benefit 
derived by me from the labour of the Clerks and Writers, and increased the salaries 
o f some o f them who were old servants o f the office.

14- V 4  By
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By tins arrangement I  have paid away no part o f the Government money, but 
the Government has been drawn upon, and paid 117. 7. 8. less than the sum 
authorized by their order of the 27th February 1837 ; in other words, a saving to 
that amount has been effected to Government by my vohintarily iniposing the 
payment on myself, which I conceived I was bound to do.

Registrar’s Office, Supreme Cotirt, 
4 July 1838.

I  am, &c.

(signed) T. Dickens, Registrar,

Jud, Cons.
6 Aug. 1838. 

>Jo. 33.

(No. 1051.)
To T. Dickens, Esq., Registrar o f the Supreme Court.

Sir,
As it appears by your letter o f the 4th instant, that an arrangement has been 

made in the establishment of the Equity, Ecclesiastical and Admiralty Registrar’s 
Office, I  request you will report and obtain the requisite authority of Government 
on account of the same.

2. A  copy of which authority you will be pleased to  favour me with when 
obtained. ' .

I  am, &c.

(signed) (7. Jratncr, Civil Auditor.
Fort William, Civil Auditor’s Office, ,

14 July 1838.

(No. 89.)
To T. Dkkens, Esq., Registrar o f the Supreme Court at Fort William.

Sir,
I  A M  directed to acknowledge the receipt o f your letter o f the 18th ultimo to 

the address of Mr. Prinsep.
2 . The Honourable the President in Council is perfectly satisfied with the 

explanation furnished by you to the Civil Auditor, and observes that though you 
have raised the salaries of some of the officers employed in the Equity, Admiralty 
and Ecclesiastical Registrar’s Office, whereby the aggregate expense o f the 
establishment is increased from 990 rupees, at which it Wets fixed on the 27th 
February 1837, to 1,030 rupees, you have deducted Rs. 157. 7. 6. monthly from 
that sum, as a fair equivalent for the portion of the business o f the office of 
ex-officio Administrator, which the establishments of the Registrar’s office per
form, and which, as the expenses o f the ex-officio Administrator’s office were by 
the arrangements proposed by the Judges in their letter of the 25th o f April 1836 
to be defrayed by you, ought, you think, in fairness to be borne by yourself, and 
not to be charged against Government. By this mode o f calculation your monthly 
charge for the establishments amounts to Co.’s Rs, 872. 8. 6., instead o f the 
amount authorized by Government o f 990 rupees.

3. The President in Council is highly Sensible o f the honourable spirit which 
has deterred you from availing yourself o f  the services o f persons paid by Govern
ment in one branch o f your offices, to perform duties in another branch, the 
remuneration of which is incumbent on yourself; but his Honour thinks that this 
is an inconvenient mode of settling accounts, and inconsistent with the rules by 
which the department of Audit is guided, and as it is probable from the cir
cumstances of the establishment of the Equity, Admiralty and Ecclesiastical 
Office bging adequate to the discharge o f more business than belongs to that 
office, that the establishment might be reduced, I  am directed to ascertain 
from you whether you cannot, instead o f deducting a certain sum from the 
aggregate amount o f your monthly bills, strike out from the body of the bill 
itself such of the establishment as are principally engaged in the duties, of the 
ex-officio Administrator’s office, and leave the rest o f The establishment to be 
charged in full against Government,

4. I f
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4. I f  you can arrange a distribution of tbe establishment in the' manner sug- On Fees aiid Sala- 
gested, I will trouble you to furnish me with a statement of that portion of it Officers
which you will have attached to the o^ce o f Equity Registrar and Ecclesiastical
Registrar, to be laid before the President in Council, for such orders as it may be ______
necessary to issue to the Civil Auditor. .

I  have, &c.
Fort William, 

6 August 1838.
(s igned ) T. H. Maddock,

Officiating Secretary to the 
Government of India.

Jud. Cons. 
27 Aug. 1838. 

No. 17.

To T. H- Maddock, Esq., Officiating Secretary to the Government of India.
Sir,

I  HAVB the honour to acknowledge the receipt of your letter o f the 6th, 
received by me on the 15th instant. W ith  reference- to the third paragraph 
thereof, I  beg to state, for the information o f his Honour the President in 
Council, that I  could not strike out the names of all the individuals whom I  pay 
in part for work performed by them for the office of ex-officio Admipis'tratoi: 
without increasing the charge to Government, as there are several persons occa*. 
sionally employed in preparing petitions and other papers for grant o f adminis
tration, as also bills for costs, whose services could not be dispensed with in that 
department which is paid by the public; but I  can strike out of the monthly 
abstract all but the sums paid to the Writers by the public, making no mention of 
what they receive from me, and have accordingly in Schedule (A .), annexed 
hereto, framed a list of the establishment, the salaries of whom are paid by 
Government, in the form in which it will in future, if Government shall approve 
thereof, be forwarded for audit. A t the same time, in order that his Plonour the 
President in Council may understand the nature of the case more distinctly,
I  have in Schedule (B.), also annexed hereto, marked in red ink* the nanies o f 
the Writers who are employed in the office helow, and are exclusively paid by me, 
and the names of those in black ink f  who are employed in the office below, chiefly + in small
on the public account, but who are paid additional sums by me on account o f 
labour occasionally performed for the office of ex-officio Administrator. The 
reduction of 118 Company’s rupees already efieefed hy me in the charge for 
establishment, originally sanctioned by Government in January 1837, C^hich 
charge was 990 Company’s rupees a month) cannot, I  think, at present be carried 
further; but I  request that you will assure the President in Couucil that it will 
always be my endeavour to reduce the charges of the offices of Equity, Admiralty 
and Ecclesiastical Registrar to the lowest standard compatible with efficiency.

I  baVe, &c.
Registrar’s Office, (signed) T  Dickens,

Supreme Court, Calcutta, Registrar.
18 August 1838.

Mr. M. Cockburn 
G. A. Swarris - 
G. M ackertick - 
M. De Souza 
Bacharatn Bonnerjee - 
Daummoodur D ay 
Goopersaud Sill - 
Roop Narain Ghose • 
Roop Cliund Burraul - 
Prawnkissen Bose 
Hurropersaud Sein 
Bunmally Ghosaul 
Pertumher D oss - 
Muddur Mohun D ay - 
Isser Chundur Bonnerjee 
Govind Chunder Addy 
Joynaiuin Doss - 
Moheschundur Bonnerjee 
Goberdhone Chuckerbutty 
Karain Peon

ScHBDUliE (A.)
- - - - 280 - -

- - - A 60 - -

- - - - 50 - -

- 40 - -

- - — 60 - -

- * 60 - -

- - t 40 - -
- - - _ 32 -
- - - - 30 - -

- _ - - 30 - -

- - - - 28 - ~

- - - .. 27 - -

- - - - 25 - - -

- - * - 24 - -

- - - 20 - -

- ■ - - 20 - -

- - 15 - -

_ - - 12 -

- - 10 - -

- - 9 —

Co.’s Ms. 872 - -

14 . u ScHEOUta
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Mr. T. S. BeUetty 
Mr. H . Jenhins - 
M r. F . D . Pinto  
Maudul Moohetjee 
Mr. G. A. Swarris 
Daummoodur Day 
Mr. G. Mackertich 
Bacharam Bonnerjee 
Roopnarain Ghose

S c h e d u l e  (B.)

40
20
12
26
15
15
10
10
10

158 -

.lud. Cons.
27 Aug. 1838. 

No. 18. Eir,

(No. 100.)
To T. Dickens, Esq., Registrar of the Supreme Court.

Y ou r  letter of the 18th instant has been submitted to  the Honourable the 
President in Council, and I  am instructed to inform you that the revised list of 
establishments, amounting to 872 Rs. pet mensem, as exhibited in Schedule (A.), 
enclosed in your letter for the Registrar’s oflace, is approved and sanctioned, and 
that the necessary intimation \vill be made to the Civil Auditor.

2. I  am directed to add, that the assurance contained in the concluding sentence 
o f your letter is highly satisfactory to the President in Council.

Fort William, 2^ August 1888:

I  have, &e.

(signed) T. H. Maddock,
Officiating Secretary to the 

Government o f India.

I Jud. Cons.
27 Aug. 1838. 

No. 19.

(No. 101.) To Civil Auditor, and (No. 102.) Sub-Treasurer.

Sir,
I  A M  directed to forward for your information a revised list o f establishments, 

amounting to 872 Company’s rupees per mensem, for the office o f the Registrar 
to the Supreme Court at Calcutta, which has received the sanction of the Honour
able the President in Council.

Fort William, 27August 1838.

I  am, &c.

(signed) T. H. Maddock,
Officiating Secretary to the 

Government o f India.

Supreme Court, 
Madras.
Revision of the 
mode of remune
rating the officers 
of the Courts.

.Jud. Cons.̂  
16 April 1838. 
Nos. !̂ i to 23. 
3 Sfepteniber.
No. 6 to 8.

E xtract from a D espatch  to the Honourable the Court o f  Directors in the 
Judicial Department, No. 15 o f 1838, dated 3d December.

Para. 9. W e  received from the Right honourable the Governor o f Fort St. 
George, in Council, copy of a letter from the Honourable Judges o f the Supreme 
Court at Madras, vrith their sentiments on the subject o f  granting fixed salaries to 
the officers of that court in lieu o f fees, which it was proposed to bring to the credit 
o f Government, and containing a statement of the rates o f consolidated salaries 
which they proposed for the officers o f the court.

10. His Lordship observed that he did not desire to hazard any opinion on the 
subject o f the above communication vrithout being better informed than he was 
at the time with respect to the nature and extent Of duty required to be per
formed in some of the offices attached to that court; “  but he nevertheless could

not
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not refrain from remarking that the salaries proposed to be assigned to the prin
cipal officers and translators appeared to be high, as compared with those received 
by members o f the civil service filling the highest and most responsible offices 
under the Government, and discharging duties which, it was believed, were far 
more laborious and important than those which fall to be performed by gentlemen 
employed under the orders of the Supreme Court. Besides which, although the 
averages of the fees on which those propositions were principally based might 
show what the extent o f business in the court had been, it was understood they 
would not long continue to convey an accurate idea of its state, as it was believed 
to be on the decline from the want of means, and objects of litigation amongst the 
native community. This, observed his Lordship, would necessarily cause a coi’- 
rosponding reduction in the commission, and fees to be carried to the account of 

. Government in future years, and the measure would thereby ultimately entail a 
heavy loss on the statd ”  I t  was, moreover^ apprehended that an arrangement 
should, as was proposed, be regarded as a permanent contract or covenant With 
the Government, and not liable to alteration, although reductions in the scale 
o f remuneration to all public officers might hereafter be found necessar}% I t  
appeared, therefore, to his Lordship in Council to be very desirable that nothing 
should be left in uncertainty on this point.

11. From the second para, of the Honourable Judges’ letter it appeared that 
they did not contemplate the immediate substitution of the salaries which they 
proposed in lieu of the remuneration, partly in the shape o f salary, and partly in 
the shape of fees enjoyed by the officers o f the court; for they “  begged it to be 
distinctly reniembered that they had fixed the salaries with respect to officers to 
be hereafter appointed, and with the understanding that no present incumbent 
would be prejudiced by tfie new arrangement.” On this assumption, the arrange
ment could be carried only partially into efiect at the commencement; for though 
we might have consented to its immediate adoption in the case o f those officers in 
which it was admitted that we must submit to a sacrifice by the arrangement, the 
state would have had to wait for vacancies in other offices, from which only under 
the new plan it could derive the means o f paying the augmented allowances 
without direct loss.

12 . This was not such an arrangement as had been proposed in Mr. Secretary 
Macnaghten’s letter of the 14th November 1836. I t  was then contemplated 
that the change of system, i f  adopted, should be general, not partial; and it 
appeared to us that there was no advantage in the plan recommended by the 
Honourable Judges of Madras, to counterbalance the immediate increase of 
expenditure that would thereby be entailed on Government.

13. Independently o f this objection, we apprehended that the proposed arrange
ment, even though it would be immediately brought into general operation, would 
be attended with a certain loss to Government, to the amount, as far as could 
be calculated from the accounts rendered by the officers o f the court, of several 
thousand rupees per annum, in which the average value of the fees enjoyed by 
those officers were less than the aggregate amount of additional allowances to be 
paid to them; and this, too, without taking into consideration the additional 
expenditure of stationery to which Government Would become liable.

14. Under these circumstances, we were averse from sanctioning the al-range- 
ment proposed, as not conforming to the condition prescribed in the third para, 
o f Mr. Secretary Macnaghten’s letter cited above, tfiat the new system should be 
such as might be carried into effect without subjecting the Government to addi
tional expense.

15. We concurred generally in the sentiments expressed by the Right 
honourable the Governor o f Fort St. George in Council, and found in his Lord- 
ship’s concluding observations additional reason for thinking that it would be 
inexpedient to adopt the arrangemeirt submitted, particularly as it held forth no 
prospect of benefiting the people by a reduction of fees ; a result which has 
followed the introduction o f the new system into the Supreme Court at Fort 
William.

16. The departure of Mr. Preston beyond the Cape having occasioned a vacancy 
in the office of Crier to the Supreme Court at this Presidency, we, in pursuance o f 
the arrangements reported in the despatch from the Legislative department, dated 
the 27th March 1837, and at the recommendation o f the Honourable Judges of that 
court, reduced the salary of the office from 300 Es. to 200 Rs. per mensem. -

1 4 . V 2 17 .  T h e

No. 1.
On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

Fort Williams 
Abolition of the 
office of Counsel 
for Paupers, and 
reduction of ttie 
atlowaslces'of 
Crier to-the Court,
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Jud. Cons, 
lo  Sept, 1838. 
No. SO to S2.

Reduction of office 
establishment of 
the Registrar of 
the Court.

Jud. Cons.
6 Aug. 1838.
No. 32 to 34.

27 Aug. 1838.
No. 17 to 19.

17. Tlte death o f Mr. R. Maniell has also occasioned a vacancy in the office of 
Counsel for Paupers according to the same arrangements; and in view of the 
abolition of the office, no successor has been appointed, the Judges having pro
mised to report the mode in which the aid of the Bar might be secured in behalf 
o f paupers.

18. The expense o f the office establishment o f the Registrar of the court has 
been reduced from 990 Rs., at which it was fixed by the late arrangement, to 
872 Rs. per mensem.

E xtract of a D espatch from the Honourable the Court o f Directors in the 
Legislative Department, No. 15 of 1839, dated l8 th  September.

m o le  and Paj^ 64, Leg. Letter, 12 Jnne (No. 8) 1837; Para. 41, Pam. 2. W e a r e  i n u c h  g r a t i f i e d  b y  t h e
George, Jud. Letter, 20 June (No. 6) 1837; Para. 26, 27, Fort St. George, ,  . . .  . . . i ®
Jud., 6 February (No. 1) 1838; Para. 82 to 84, Leg. Letter, 7 February (4) J u d lC lO U S  a n d  p u b J l C - S p i r i t e d  m a n n e r  i n  W h ic ll

 ̂ the Judges o f the Supreme Court at CalcuttaJud. Letter, 14 May (No. 8) 1838; Para. 14 to 16, India Jud, Letter, 25 June °  , .
(No. 9) 1838; Para. 89, Fort St George, Jud. Letter, 12 October (No. 8) have carried lUtO eflect the SUggestlOUS COU-
S 2̂2“Iprii(N intt8̂ ^̂  ̂ veyed to you ill our despatch o f the 10th of
Supreme Court at Calcutta. June 1835, regarding the emoluments of the

officers attached to that court, and w'6 approve of the arrangements on the subject 
which have obtained your sanction. W e  hope at an early period to receive a 
report of similar arrangements at the Presidencies of Madras and Bombay.

Ju(f. Cons. 
28 Jan. 1839. 

No. 12.

0
To J. P. Grant, Esq., Officiating Secretary to the Government in the

Legislative Department.

Sir,
I  HAVE been directed by the Judges to notify to you for the information of 

Government, that Mr. Vaughan, the Taxing Officer and Keeper of Records, having 
on the 29th December 1838 produced to the Judges a medical certificate, by which 
it appeared that it was absolutely necessary that he should proceed to sea for the 
recovery of his health, and having applied for leave to proceed to the Cape of 
Good Hope, tffe Judges were pleased to comply with his application, and to 
appoint William Hunter Smoult, Esq., Taxing OfKcep and Record Keeper, during 
the absence o f Mr. Vaughan for the purpose aforesaid, and with liberty reserved 
to Mr. Vaughan to resume his appointment as Taxing Officer and Record Keeper 
on his recovery and return within 12 teionths from the date o f this order (29th 
December 1838). Mr. Smoult has been accordingly appointed Taxing Officer and 
Record Keeper.

2. I  am further directed to acquaint you, for the inforhiation of Government, 
that Mr. Elliott Macnaghten, the Receiver of the court and Examiner in Equity, 
resigned his appointment on this day (14th January 1839), and that his resig
nation having been duly accepted, the Court has, pursuant to the prospective 
arrangements, provided for in the correspondence between the Government and 
the Judges, commencing with the letter o f tfie Judges, dated the 25th April 1836, 
appointed W . P. Grant, Esq., the present Master of the court, to the office of 
Examiner in Equity, and Mr. §moult, during the absence o f Mr. Vaughan, the 
Receiver of the court.

3. In consequence o f these appointments and the increased duty thrown upon 
them, Mr. Grant wilTreceive from this date, in pursuance o f the arrangements 
already referred to, an increase o f 1,000 Rs. a month, making his annual salary 
48,000 Rs., and Mr. Smoult an increase o f 500 Rs, a month, making his annual 
salary 30,000 Rs.

4. It will be observed,-on reference to the correspondence already cited, that 
the expenses o f the Supreme Court to the suitors will consequently be diminished 
by these appointments to the extent o f 12,000 per .annum, as Mr. Elliott 
Macnaghten received an annual salary o f 30,000 Company’s rupees for the per
formance of duties which will hereafter be performed by offiqers whose join t 
remuneration for such duties will amount only to 18,000 Rs. annually.

0* I  have
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5. I  have the honour to request that the requisite instructions may he issuOd On Fees and Sala- 
to the Civil Auditor to audit and pass the salaries of Messrs. Grant and Smoult of die Officers 
from the dates and for the amounts specified helow. *  CourtsupTeme

Registrar’s Office, 14 .January 1839. I  have, &c.

(signed) T. Dickens, Registrar.

(No. 9-) .
To T. Dickens, Esq., Registrar of the Supreme Court.

Sir,
I  am directed by the Honourable President in Council to adcnowiedge th® 

receipt of your letter o f 14th instant, reporting the. arrangements made, by th® 
Honourable the Judges of the Supreme Court, in consequence of the absence 
o f Mr. Vaughan and the resignation 6f  Mr. R'lliott Macnaghten, and, in reply, 
to acquaint you that his Honour in Council has been pleased to approve the 
appointment of Mr. W . H. SmoUlt aS Taxing Officer and Record Keeper, as well 
as Received, of the court, vtith a salary o f 2,500 Rs. per mensem during the 
absence of Mr, Vaughan, "who has been permitted by the Honourable the Judges 
to proceed to the Cape of Good Hope for the benefit of his health.

2. The Honourable the President in Council has also been pleased to confirm 
the appointment o f Mr. W* P. Grant, vice Mr. Elliott Macnaghten, resigned, 
as Examiner in Equity, with an increase o f 1,000 Rs. per month te his present 
salary, therOby making his allowance 48,000 Rs. per annum.

3. I  am further directed to acquaint you that the Civil Auditor and Sub-treasurer 
have been duly apprized of the foregoing arrangements.

Fort William, 
28 January 1839.

I  have, &c.

(signed) H. T. Prinsep, 
Secretary to the Government Of. India.

Jud. Cons. 
28 Jan. 1839. 

No. 13.

(No. lo .) To the Civil Auditor, and (No. l i . )  SufinTreasurer.

Sir,
I AM directed to acquaint you, that the Honourable the President in Council has 

been pleased to confirm the ap}TOintment o f Mr. W . H. Smoult as Taxing Officer 
and Record Keeper from the 29th ultimo, during the absence of Mr. Vaxlghan, 
with the salary assigned to those officers, viz., 2,000 Rs. per mensem, and as 
Receiver o f the court, from the 14th instant, with an additional pay o f 500 Rs. per 
mensem, or 2,500 lis. in the aggregate.

2. The Honourable the President in Council has also been pleased to sanction 
the appointment o f Mr. W . P. Grant from the 14th instant, $s Examiner in 
Equity, vice Mr. E lliott Macnaghten, resigned, with an addition of 1,000 Rs. per 
mensem to his present salary, thereby making his allowance ,48,000 Rs. per
annum.

Fort William, 
28 January 1839.

I  have, &C.

(signed) H. T. Prinsep,
Secretary to Government of India.

E x t r a c t

Jud. Cons. 
28 Jan. 1839.

Nd. 14.

*■ Mr. W. P. Grant, 4,000 Company's rupees, per month, from 14th January 1839 j Mr. W. H. Smoillt, 
2,000 Company’s rupees per month, from the 29th December 1888, and 2,500 Company’s rupees, from the 
14th January 1839; '

14. u 3
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Jiid. Cons. 
28 Jan. 1835}. 
Nos. 12 lo 14.

E x t r a c t  from a D e s p a t c h  to the Honourable the Court o f Directors in the 
Judicial Department, No. 4 o f 1839, dated 22 July.

54. I n  consequence of the absence, on medical certificate, o f Mr. Vaughan, the 
I'axing .Officer and Record Keeper, and of the resignation by Mr. Elliott Mac- 
naghten of his offices o f Receiver o f the Court and Exatniner in Equity, the 
Honourable the Judges proposed arrangements, to which we hqve accorded our 
sanction, whereby a reduction^of 12,000 Rs. per annum will result in the autho
rized expenses o f the court. Mr. W . H. Smoult has been appointed by the 
Judges to act for Mr. Vaughan, as also to hold the office o f Receiver o f the Court 
during Mr. Vaughan’s absence, on a salary of 2,500 Rs. per mensem ; and Mr. 
W . P. Grant, the Master o f the Court, has been appointed to the office of 
Examiner in Equity, with an increase to hiS salary by 1,000 Rs. per mensem, making 
his total allowance 48,000 Rs. per annum. I'hese arrangements are a part of 
those prospectively approved by the Government o f India, as reported to your 
Honourable Court in the Despatch from the Legislative Department, dated the 
27th March 1837, No. 4.

Jud. Cons. To J. P. Grant, Esq., Officiating Secretary to Government in the
15 April 1839. Legislative Departmeqt.

No. ,4. Sir, .
I  A M  directed by the Judges to acquaint you, for the information o f Govern

ment, that John Franks, Esq., Clerk o f the Papers o f the Supreme Court, and 
Chief Clerk of the Insolvent Courts resigned his appointment on the 31st ultimo, 
and his resignation having been duly accepted, the Court, pursuant to the pro
spective arrangements provided for in the correspondence betAveen the Govern
ment and the Judges, commencing with the letter o f the Judge* dated the 25th 
April 1836, have appointed Mr. Holroyd, the Prothonotary of the Court and 
Clerk of the Crown, to the office o f Clerk o f the Papers o f the Supreme Court, 
and Mr. Smoult, during the absence o f Mr. Vaughan, to the office o f Chief Clerk 
o f the Insolvent Court,

2. In consequence of these appointments and the increased duty thrown upon 
the new holders, Mr. Holroyd Will receive, in pursuance o f the arrangements 
already referred to, an increase of 1,000 Company’s rupees a month from this day, 
making his annual salary 36,000 Company’s rupees, and Mr. Smoult an increase 
o f 500 Company’s rupees, making his annual salary 36,000 Company’s rupees.

3. It  will, however, be observed, on reference to the correspondence already cited, 
that the expenses o f the Supreme Court will be diminished in consequence of the 
resignation o f  Mr. Franks, and the new appointments to the extent of 15,000 
Company’s rupees per annum, as Mr. Franks received an annual salary of 33,000 
Company’s rupees, for the performance o f duties which will hereafter be performed 
by two officers, whose joint remuneration for such duties will amount only to
18,000 Company’s rupees annually.

4. I  have the honour to request that the requisite instructions may be issued to 
the Civil Auditor to pass the salary bills o f Messrs. Holroyd and Smoult from < 
this day for the amount Specified below.

I  have, &c.

Fort William, Registrar • Oe, 
1 April 1845.

(signed) T. Dickens,
Registrar.

Jud. Coos.
15 April 1839. 

No. 15. Sir,

(No. 43.)
To T. Dickens, Esq., Registrar o f the Supreme Court.

I  A M  directed to acknowledge the receipt o f your letter o f 1st instant, reporting 
the arrangements made by the Court, in consequence o f the resignation o f Mr. 
John Franks, and in reply to acquaint you that the Honourable the President 4n 

) Council

•  Mr. Henry Holroyd, 3,000 Company’s rupees per month, from 1st A p ril 1839. Mr. W .  H . Smoult,3,00 
Company’s rui>ces iier month, from 1st April 1839.
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Council has been - pleased to sanction the appointment from the 1 st instant of O n  Fees and Sala- 
Mr. Holroyd, the Prothonotary of the Court and Cleric of the Crown, to the office ries of the officers 
o f Clerk of the Papers of the Court, with an increase of 1,000 Rs. per mensem to
his present salary, making his entire annual income 36,000 Rs. — -------

His Honour in Council has also been pleased to sanction the appointment from 
the same date o f Mr. Smoult, during the absence of Mr. Vaughan, to the office 
o f Chief Clerk of the Insolvent Court, with an increase of 500 Rs. per mensem 
to his present salary, making his entire annual increase 36,000 Rs. per annum.

The Civil Auditor and Sub-treasurer have been duly apprized of the foregoing 
arrangements.

" I  have, &c.

Fort William, 
15 April 1839.

(signed) J. P .  Grant,
Qfficiating Secretary to Government of India.

E x t r a c t  from a D e s p a t c h  to the Honourable the Court o f Directors in the 
Judicial Department, No, 4 o f 1839, dated 22d July.

82. I n consequence of the resignation by Mr. John Franks of his offices of 
Clerk of the Papers of the Supreme Court and Chief Clerk of the Insolvent 
t'ourt, the follovcing arrangements, which have taken effect from the 1 st of April 
1889, were proposed by the Honourable the Judges, and sanctioned by us.

83. Mr. Holroyd, the Prothonotary o f the Court and Clerk of the Crown, has 
been appointed to the office of Clerk of the Papers, with an incTease to his salary 
o f 1,000 Rs. per m en sem , making his entire annual income 3,600 Rs.

84. Mr. Smoult, during the absence o f Mr. Vaughan, has been appointed to the 
office o f Chief JJlerk of the Insolvent Court, with an increase of 500 Rs. per 
mensem to his Salary, making his total annual income 36,000 Rs.

85. The arrangements whereby a Teduction o f 15,000 Rs. per annum will result 
in the authorized expenses of the Court, are a part of those pTospectively approved 
by the Government of India, as reported to your Honourable Court in the Despatch 
from the Legislative Department, dated the 27th March 1839, No, 4.

Jud. Cons.
I5 April 1839. 

Nos. I4 and 15.

(No. 1114 .)
To T. H. Maddock, Esq,, Officiating Secretary to the Government of India. Jud. Cons.

4 February 1839. 
No. 20.Sir,

W ith reference to the correspondence noted below,* I  am directed by ’
the Right honourable the Governor in Council to submit for the consideration 
and orders o f the Honourable the President in Council the accompanying copy of a 
letterf from the Honourable the Judges o f the Supreme Court at this Presidency, f  paled 16 Nov. 
bringing again to notice the claims of the Court Keeper and Crier o f that Court 18̂38. 
to an increase o f salary.

I  have, &c.

Fort St. George, 
30 November 1838.

(signed) H. Chamkr,
Chief Secretary.

To the Right honourable Lord Elphinstone, Governor in Council, &c. &c. &c.
Fort St. George.

My Lord,
W e  have the honour to acknowledge the receipt of your Lordship’s letter o f 

the 7th instant, enclosing the Order o f Government of the 1 1th November 1837, 
and the letter of the Secretary to the Military Board, bearing date the 23d 
October 1838, and requesting our sentiments upon the subject of the provision of 
a house or other accommodation for the Court Keeper.

Feeling

* Letter to the Secretary Government of India, 28th September 1837. No. 920 j ditto, from ditto,'30th 
October 1837, No . I l l ; ditto, ditto, 3d Sept. 1838, No . 176.

14 . U 4  '

Jud. Cons.
4 February 1839. 

No. 21.    
 



of the Supreme 
Courts.

t 6 o  s p e c i a l  r e p o r t s  O F  T H E

1 . .  • ^
On Fees and SaJa- Feeling assured that your Lordship in Council has evinced every anxiety to 
ries of Cne facers meet our wishes, but that insurmountable difficulties present themselves to the 

accommodation o f the Court Keeper vrithin the building, we have to express our 
thanks to your Lordship for the trouble already incurred, and ouf desire to relieve 
the Government from all further consideration of the subject.

A t the same time we avail ourselves of the present opportunity of calling to 
your Lordship’s notice our letter of the 18th September 1837, enclosing a petition 
from Mr. William Burden, the present Court Keeper and Crier, requesting the 
favourable consideration o f the local Government to his claims to an increase of 
salary. Upon that occasion your Lordship was pleased to refer the application to 
the Supreme Government, who declined giving any answer until the receipt of a 
reply to Mr. Macnaghten’s letter o f the 25th September 1837. I t  will be now 
seen that a full reply has been given to that letter, which bad for its otjeet the 
remuneration o f the officers of the Supreme Court by salaries in lieu of fees. 
The Supreme Government having declined to enter into such an arrangement 
upon the footing proposed by the Judges at Madras, without, however, adverting 
to Mr. Burden’s petition, we trust we shall be excused for again bringing the 
matter to your Lordship’s notice, and expressing an opinion in favour of his 
application.

Madras, 16 November 1838.

(signed) Robert Comyn.
Edward J. Gambler.

Jud. Cons.
4 February 1839. 

No. 22.

(No. 30.)
To H. Chamier, Esq., Chief Secretary to the Government o f Fort St. George,

dated 4 February 1839.

Sir,
I  AM directed by the Honourable the President in Council to acknowledge the 

receipt of your letter of the 30th o f November last, enclosing a reference by the 
Honourable the Judges of Her Majesty’s Court at Madras to a former recom
mendation from them for increasing the salary pf the Court Keeper and Crier of 
their court, who now receives 20 pagodas a month.

2. In reply, I  am directed to request that the Right honourable the Governor 
in Council will be pleased to inform the Honourable the Judges that the 
Honourable the President in Council regrets that he feels himself compelled to 
decline sanctioning the proposed additional charge.

3. When the Honourable the Judges first brought forward this case, the con
sideration of it was postponed, in the hope that the general arrangement of the 
allowances o f the officers of the court then under contemplation by the Judges, 
even i f  it should fail to aiford material relief to the suitors by a diminution of 
fees' (as had been the case in the Supreme Court of Calcutta under a similar 
arrangement made by the Judges o f that Court), might at least enable the 
Government, out of the aggregate fees, to add a little to the salary attached to 
any small office, such as this, which the Judges might think to require an increase 
o f pay. But as it has not hitherto been found practicable to make such a 
general arrangement (the only one yet proposed by the Judges involving an 
increase of charge to the State, with no diminution o f fees to suitors), the 
Government of India feels itself to be precluded from taking up any proposition 
for increasing the cost of any one office, as such an increase must necessarily 
involve an increase o f the aggregate cost of the establishment of the Court.

4. I  am directed to take this opportunity o f enclosing, for the information of 
the Judges of the Supreme Court at Madras, a copy o f a letter, with its appen
dices, from the Judges of the Supreme Court in Calcutta, in which they furnish 
a full explanation of- their scheme for the payment o f officers by salaries instead 
o f fees, under which, by the abolition o f uSeless offices, the consolidation o f 
under-w'orked officers, and a reduction in the emoluments o f over-paid offices, they 
have been enabled to effect very important reductions in the fees charged to 
.suitors, without any detriment to the efficiency o f the offices o f Court. The 
Judges of the Madras Court will observe that the Judges o f the Calcutta Court 
were enabled tp give immediate effect to a part o f their scheme only, in conse-

. quenoe

    
 



IN D IA N  L A W  COM M ISSIONERS. i 6 i
No, 1.

quence of their having had some such measure in contemplation for a considerable On Fees and Sala* 
time, and o f their having, with a view to it, made all appointments for some time Officers
back copditionally, and with an express warning of the intended changes ; and
further, it will be observed that a part of the scheme did not come at otice into ■ ______
operation, but was prospective to come gradually into force as vacancies in 
existing offices might occur.

5. Perhaps the Judges of the Madras Court,_ though they found it impracticable
to frame a scheme, coming under the requisite conditions, to have immediate 
effect, may nevertheless find it practicable to frame such a scheme to have pro
spective effect as vacancies Occur. -

6. The cost o f the offices of the Madras Court is shown jn the accompanying 
abstract statement, prepared from the Returns made to the Judges, and enclosed 
in your letter of the 2d September 1837. This statemefit, however, is exclusive 
o f the salary o f the Pauper Counsel, an office which has been abolished in 
Calcutta as useless, but which the Madras Judges have not proposed to abolish.
I t  is also exclusive o f the Crier of the Brahmins and KiraneeS, and of the 
Chobdars attendant on the Judges, all o f Mffiom are included , in the Calcutta 
Schedule, but it is inclusive of the Registrar’s Comtaission as administrator. The 
cost of the offices Of the Calcutta Court, when the new scheme shall have 
complete effect, and exclusive of tbe Sheriff’s office, is shown in Schedule (K .), 
appended to the letter from the Calcutta Judges.

7. In instituting any comparison between the expenses o f the offices of the
two Courts, the great difference in the business at Calcutta and Madras will of 
course be taken into consideration. ,

I  have, &c.

(signed) P- Grant,
Officiating Secretary to

Government of India.

(Jud. Cons. 4 Feb. 1839. ^3-)

Salaries Office Allow- Gross Fees Office Net
YEAR OFFICERS OF THE MADRAS COUfiT- per Anmiin, paid per TOTAL.

Aitnum. by
GoveriimatiLt. Aanma. Fx]̂ ense$,i Income.

1835 Sheriff -  -  .  _ ,  _ .  
Deputy Sheriff ,  . .  .  -

4,200 1 
2,530 J

12, i 66 f  5 ,698 . 1 1,189
- 9,898

3,709
}  25,773

Master -  -  -  -  -  - 6,300 - 37,214 3,707 39,807 43,514
Ditto as Commissioner o f  the Court o f

Requests 10,300 -  . - 10,200 10,200

18 34 Clerk o f the Crown -  • - -  - 6,300 818 - 7 ,118 7 ,118
1835 Deputy Clerk o f  the Crown . . . S.lOt) - 407 • V 3,507 2,507

» Register and Prothonotary . . . • # 71,988 26,002 45,986 71,988
1836 Examiner . . . . . . 2,100 13,474 1,081 14,494 15,574

Sealer ' -  -  -  -  -  -  - - «  «* 3,428 3,428 3,428
Attorney, Solicitor and Proctor for Paupers 4,200 - 224 “ ^ 4,424 4,424

1835 Clerk to the C h ie f Justice . . . 3,520 - 2,944 - 5,464 5 ,464*
*CIerk to Sir E . J. Gam bier . -  - 2,520 -  * 2,944 . 5,464 5.464
Principal M alabar and Gentoo Inteipreter - 4,200

1,360
- 64292 2,568 7,924 10,493

1836 Deputy Teloogoo and Gentoo Interpreter - - -  ' -  not stated for ond whole year.
1837 Persian and Hindostanee Interpreter 1,680 - 1,525 504 ' 2,'701 2,205

28 months. for I year.
1836 Canarese Interpreter . . . . 630 - “  ̂ - - 630 630
1835 French ditto -  . . .  - 310 - 45 •> ,, 255 255

Dutch ditto . . . . . 205 .  - 280 - 485 485
Armenian ditto -  -  -  ' - 1,260 - ' 667 158 1,769 1,927

18 3 5 Portuguese ditto .  . . . . . 336 2^0 36 580 6,16
Malayalum and M apoola ditto . . . 1,260 - 19 168 1 ,1 1 1 1,279
Malay ditto - - - 630 - - 630 630

18 3 6 -3 7 Chief Clerk and Sealer o f  Insolvent Court - 2,919 - 3,128 - , 6,047 6,047
1836 Common Assignee o f  ditto . . . 2,625 - 581 • »r 3>2o6 3.206

Examiner o f ditto -  .  -  -  . - 1,827 512 “ 2,339 2,339

60 ,175 >3>993 1 ,53,657 34,224 1 ,80,176 2,25,565

* No iRelurns received from the Clerk to Sir F. J. <3atnbier.

1 4 . X (No. 462.)
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Jmt. Cons. 
34 Jiu e 1839. 

No. 1 1 .

•  Dated 21 May 
1839-
Nos. 512 and 513.

(No. 462.)
To j .  P. Grant, Esq., Officiating Secretary to Government o f India*

Sir, ■ Fort St. George, 4 June 1839.
M r . S e c r e t a r y  P r in se p ’s letter of the 4th February last, No. 30, regarding 

the allowances of the officers and servants of the Supreme Court at this Presi
dency, having been duly communicated to the Honourable the Judges of that 
Court, they have individually replied to the reference, and copies o f their answers* 
I  am directed by the Right honourable the Governor in Council to transmit for the 
information of the Honourable the President in Council.

I  have, &c.

(signed’) H. Chamier,Q\\iQ{ Secretary.

Jiid. Cons. 
24 June 1839. 

-No. 12.

To the Right honourable Lord Etlphitiston ,̂ Governor in Council, &c. &c. &c.,
Fort St. George.

M y Lord, Madras, 21 May 1839.
I HAV E now the honour to acknowledge the receipt o f your Lordship’s letter, of 

the 5th of March last, enclosing a letter from Mr. Secretary Prinsep, by which it 
appears that the Supreme Government have declined sanctioning any addition 
to the salary o f the Court Keeper and Crier of the Supreme Court, and are 
desirous of being furnished with a revised scheme for the payment o f the officers 
o f the Supreme Court, by salaries instead o f fees, to be brought prospectively into 
operation. I  have to apologize to your Lordship for having so long deferred reply
ing to your Lordship’s Communication, and must offer, as my excuse, the occupation 
incident to the late term and sessions.

I  regret to find the refusal o f the Supreme Government couched in terms 
implying dissatisfaction with the scheme already furnished by the Madras Judges, 
as one calculated to ease neither state nor suitors, and coupled with something like 
an invidious comparison o f our scheme, and that fiimished by the learned Judges 
at Calcutta. As I  feel confident that there is no part o f our proposal which can 
authorize any injurious insinuation, and that such comparison must have arisen 
in the mistaken belief that the Supreme Court at this Presidency required a like 
reform with that at Calcutta, I shall proceed to notice the several heads o f dis
satisfaction as far as I  can collect them from Mr. Prinsep’s letter o f the 4th 
February last.

I. In the first place, the Government seem to be sUrj)rised that the Madras Judges 
had not in contemplation (like their brethren o f Calcutta) some scheme for the 
reduction of their officers’ emoluments, and made appointments “  conditionally, and ’ 
with an express warning of the intended changes;” and the Calcutta Judges are 
further represented as having, by the abolition of useless offices, the consolidation of 
under-worked offices, and a reduction o f the emoluments of over-paid officers, been 
enabled to effect very important reductions in the fees charged to suitors, without 
any detriment to the efficiency o f the officers o f the Court. Before I proceed to 
notice any one of these reforms by the Judges in Calcutta, I  deem it right to point 
out the steps which were taken by our predecessors in office on the formation of 
the Supreme Court o f Madras in 1801; and 1 think neither they nor their suc
cessors will be found liable to the charge o f having wantonly imposed any unne
cessary burthens on the state.

The officers of the Recorder’s Court at Madras in 1801, with their respective 
salaries, were as follows :—

Sheriffs Department, per month - - .  -
Master’s ditto
Clerk of the Crown’s ditto - - - . - r - -
Interpreter for Malabar and Gentoo on Civil side —
Interpreter for Malabar, Gentoo and Moors, on Crown side, being") 

also Interpreter to the Justices - - - - - -  - j
Interpreter for French and Dutch - - - -  -
Two Serjeants to be appointed Tipstaffs - - - - ,
Blaming - 
Moolah -

Pagodas.
212 25 70 
160 -  -  
160 -  -  
25 -  -
25 -  -r

5 -  -
30 -  -
1 -  -  

2 -  -

To
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" To these it is proposed by Sir Thomas Strange, the first Chief Justice, to add 
the under mentioned; viz.—

Clerk to the Chief Justice - 
Clerk to the First Puisne Justice - 
Clerk to the Second ditto - ■ -
One Tipstaff - .  - .
Private Interpreter to the Judges » 
Attorney to the Paupers

Pagodas. 
60 -  - 
60 -  - 
60 -  - 
15 -  ■
50 -  ■
75 -  ■

•No. 1 .
Oil Fees snd Sala
ries of the Officers 
of the Supreme 
Courts.

This proposal being submitted to Lord Clive, then Governor in Council, the 
Government in a letter dated 3d September 1801, addressed to the Judges, thus 
express themselves :—r

“  W e are convinced that the arrangement which the Judges have proposed for the 
offices of the Supreme Court has been regulated by every degree of attention to 
economy consistent with the dignity of the Court J we have accordingly issued 
orders to the proper officers for the payment of the several establishments included 
in the sepafate statement yecommended by you.

“  W e have, in conformity to your recommendation, increased the salary o f the 
Interpreter on the Crown side of the Court to'the sum of 70 pagodas per month, 
and we shall authorize the payment of eight Chobdars for the establishment of the 
Judges of the Supreme Court.”

The Court of Directors having by a general letter (27th April 1803) acquiesced 
in this arrangement, but intimated to the local Government a wish that Sir 
Thomas Strange should revise the Court establishment, with a view to ascertain 
whether any reduction were possible. Sir Thomas and Mr. Justice Guill, in their 
answer to Government (7th November 1803), thus express themselves:—

“ We beg leave to declare to your Lordship that the extract of a general letter 
from England in the public department, dated the,27th April 1803, forwai’ded to 
us at the instance of the Honourable the Court of Directors, in your Lordship’s 
letter of the 5th ultimo, perfectly astonishes us. W e allude particularly to the 
40th paragraph referring to the establishment o f the Supreme Court, as settled 
previous to the publication of the charter, on the 4th September 1801. The 
solicitude of the Judges to distinguish themselves in forming it, by a moderation 
unexampled, we believe, upon any like occasion, had led ns to expect from the 
Honourable Court very diferent sentiments indeed upon the subject, in the event 
o f its particularly engaging its attention.

“  It was regulated, as this Government at the time was pleased to admit, with 
the strictest (it may be questioned -whether it should not rather be said with a 
culpable) regard to economy. Scarcely any addition was made to that which had 
previously existed for the Court of Recorder, a judicature framed upon the lowest 
possible scale o f expense for a Court of its description, as may fairly be infeiTed 
from the Honourable Directors not appearing to have at any time made the smallest 
objection to any o f its charges.” In reply to this remonstrance of the Judges, 
the Government under Lord William Bentinck (26th November 1803) were 
pleased to w rite:—

“ W e take this opportunity for acknowledging the receipt o f the letter from fhe 
Judges of the Supreme Court, dated the 7th instant, and have the honour to express 
our entire concurrence in the explanation which has been given relative to the 
principle of economy on which the allowances of the respective officers attached 
to the Supreme Court have been regulated, and our conviction that every degree 
of moderation compatible with the dignitj of the Court was observed in the 
arrangement for the establishment attached to it.

“  W e shall take the earliest opportunity for bringing the letter of the J,u<lge3 
under the attention o f the Honourable Court of Directors, and shall feql it to  be 
our duty to convey to the Honourable Court the sentiments which we entertain 
on that subject.”  Finally the Honourable Court, by a letter of the 23d of Octobw 
1805,address the Madras Government in these words;—

“  As the Judges of the Supreme Court o f Judicature at your settlement have 
given their decided opinion that no reduction can be effected in the establishment 
o f that Court, it having been originally fixed by them with great attention to 
economy, at an expense of little more than half the reduced expenses o f the cor
responding judicature at Bengal, without materially affecting the means of* public 
justice, in which opinion, it appears, you entirely concur; we therefore acquiesce 
in the continuance of that establishment on its present.footing.”  Subsequently,
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in 1807, in consequence of the increase of business of the sessions, the office of 
Dejjuty Clerk of the Crown, with a monthly salary o f 60 pagodas, or 175 rupees, 
was established, and the Examiner having had originally no salary assigned him, 
and the incumbent in 1812 having represented to the Judges the insufficiency of 
his profits to maintain his establishment, “  the Judges thought'fit to apply to the 
Government, in preference to increasing the fees of the office; and upon that occa
sion the Government were pleased to appoint hijn a salary o f 50 pagodas per 
mensem.”
, I  scarcely think it necessary to advert to the appointment o f certain additional 
Interpreters, whose salaries seem to have been fixed extremely moderately. These, 
however, ail appear in the returns by the Judges to the Government.

I  proceed, therefore, to another officer o f the Court, the Counsel for Paupers, not 
included in the original establishment o f the Supreme Court at Madras, but after
wards instituted by the Government under Sir Thomas Munro at the instance of 
the Judges in 1827. In consequence o f the great increase o f pauper cases, and 
the “ impracticability of getting Counsel gratuitously to afford anything like effectual 
assistance in advising upon and preparing the necessary pleadings, and acting in 
such a number o f cases, and the great unfairness in expecting them so to do,” the 
Government, upon such representation, were pleased to express themselves satis
fied of the expediency o f the appointment of a standing Pauper Counsel at 
600 rupees a month, which appointment was subsequently approved of by the 
Honourable the Directors, though the salary Was by them reduced to 400 Rs.

The Judges, however, in Calcutta have recommended the abolition of this office 
at that Presidency ; and Certainly, as it appears to ttie, on very sufficient grounds, 
the Counsel for Paupers bqingby the present practice (in Calcutta) seldom consulted, 
and his duties being practically almost qonfined to the few  cases which actually 
come to tria l; now, nothing could be more unfair than to abolish the office of 
Pauper tmunsel at Madras, because that office is useless in Calcutta; and I  pro
ceed to show how very different is the practice in our Court, and how entirely 
useful and beneficial are the services of the Pauper Counsel.

However advantageous may be the Pauper establishment, 'where parties in indi
gent circumstances would be otherwise without the means o f bringing their rightful 
claims before the Court, a pretty long experience has convinced me that the 
system may be, and in some cases had been, made a vehicle o f the grossest oppres
sion. For unless some check be giten to suits informd pauperis, a pauper may 
launch a vexatious suit against a defendant, and after a long and expensive 
litigation the claim may turn out utterly unfounded, and the defendant, by costs 
incurred, may be ruined, with no other satisfaction than seeing his pauper antago
nist lodged in the gaol.

, The system pursued at Madras is calculated to resist this evil. Once in every 
week one of the Judges sits in his phambers, and all paupers desirous o f prose
cuting or defending actions appear and state their claims and defence. I f  the 
Judge thinks their statement entitled to credit, the case is referred to the Pauper 
Attorney, who farther investigates the matter, and, on being satisfied of the validity 
o f the claim or defence, he is directed to lay the case before the Pauper Counsel 
for his certificate. N o  action is thus allowed, to be commenced without a certi
ficate from Counsel, and no defence can be set up without the sanction o f the like 
certificate. Parties are thus protected from wanton or malicious suits or untenable 
defences, and I  cannot but think this protection to individuals cheaply purchased 
at the monthly outlay of 400 rupees by the local Government.

Such appears to have been the state o f the Supreme Court at Madras, as far 
as the salaries of officers are concerned, when the public attention was drawn to the 
enormous receipts o f the Calcutta officers, and a return was required by the House 
o f Commons of the fees and emoluments o f the several functionaries attached to the 
Supreme Courts at the three Presidencies. Still, however, the cry for reform 
seemed confined to Calcutta, as appears by the letter o f the President o f the 
Board o f Control, dated 13th August 1832, to the Bengal Judges, wherein the 
great burthen upon the suitors at that Presidency is especially complained of, no such 
complaint having been made to the Judges o f Madras. The House o f Commons 
might reasonably have felt some surprise, wdien the income o f the Calcutta 
Registrar appeared by his return to be Ms. 1,96,662. 5. 10. for the year 1827. I  
may add that the income o f the Madras Registrar, including his commission on 
estates, amounted in that same year to 44,519. 1 .2 .
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■ Oh the 14th -November 1836, a letter was addressed by Mr. Secretary Mac- On Fees and Sala- 
siaghten to the Madras Government Secretary, forwarding for . the information ries of the OfiBcers 
o f  the Judges at Madras ( I  was during that year the only Judge upon the spot) 
the identical letter, now forwarded by Mr. Prinsep, o f the Calcutta Judges, to the 
Supreme Government, showing the principle upon which they thought reduction 
might be made. The second paragraph of Mr. Macnaghten’s letter is in these 
words ;—-

“  From the returns with which the Governor*general o f India in Council has 
been obligingly furnished by the Honourable the Judges of .the Supreme Court in 
reply to the letter of the 2d November 1835, it would appear that there is little 
room for refortti, as regards the emoluments o f the officers o f that tribunal at your 
Presidency, and that they do not receive a more than reasonable remuneration ■ 
for their services.”

I t  is not, perhaps, very extraordinary that, under these circumstances, the 
Madras Judges did not feel themselves called upon to retrench the emoluments 
o f  their officers, especially when it was impossible for the most rigid economist to 
object to any but those o f the Master and Registrar. When, however, the Supreme 
Government proposed the remuneration o f the officers by salaries instead of fees, 
the Judges admitted the possibility o f some retrenchment in those two offices, 
appropriating the overplus to increase the allowances o f such as appeared to be 
underpaid; nor did there appear any warning to be necessary of intended charges, 
in those two offices when they were last filled up; Mr, Cator, the present Regis
trar, having been appointed in 1826, and Mr. Savage, the present Master, on 
Mr. Byrne’s death, in 1830, with the original salary Of 150 pagodas, and, accord^ 
ing to the previous arrangement, the office o f Commissioner of the Court of 
Requests. Indeed the difference between^Calcutta and Madras is in this respect 
sufficiently striking, for whilst only one o f our officers has been enabled during 
14 years to retire with a competence, the vgst acquisitions of their brethren in 
Calcutta have been continually causing vacancies.

W ith respect, therefore, to the abolition o f usoless offices, I  beg respectfully to 
point out to the Supreme Governnaent, that, with the exception of the Counsel 
for Paupers and the Deputy Clerk o f the Crown, and two or three of the smaller 
Interpreters, none now exist who were not part o f the Supreme Court as originally 
established. I  have already pointed out the advantages of the Pauper Counsel; 
and should much regret to see this office abolished. The necessity of hereafter 
filling up the office o f Deputy Clerk of the CrOwn I  very much question; but 
as no present likelihood exists of the gentleman who holds that office, in conjunc
tion with that o f Examiner, vacating, at least while I  remain in India, I  must here 
satisfy myself with recording m j opinion, that upon any vacancy taking place, no 
necessity will exist for giving any deputy to tbe Clerk of the Crown.

But we are further informed by Mr. Secretary Prinsep’s letter, that reductions 
have been made in Calcutta, by the consolidation of under-worbed officers. Now, 
h j Schedule (C .) appended to that letter, the chief officers appear to have been,—

1. Ecclesiastical Registmr.
2. Equity Registrar.
3. Prothonotary.
4. Master.
5. Acc(*untant-generai.
6. Record Keeper.

7. Sworn Clerk.
8. Clerk o f thq Papers.
9. Clerk of the Crown.

10. Examiner,
11. Receiver.

Besides minor Offices.

By Schedule (E .) these offices are now vested in four individuals

14.

1.
Master.
Accountant-general.
Examiner in Equity, 

and Examiner in Insolvent Court.

2 .

Ecclesiastical Registrar.
Equity Registrar.
Admiralty Registrar.

Prothonotary.
Clerk of the Crown.
Clerk of the Papers.
Sealer.

4.
Taxing Officer.
Receiver.
Record Keeper,
Chief Clerk of the Insolvent 

Court. • ■ ’
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Upon adverting to our list o f officers, it must be borne in mind that the 
Accountant-general is entirely in the appointment o f the Court o f Directors, and 
not o f the Judges, and over his remuneration and emoluments we have not the 
slightest control. It will be further observed, that we have not, nor ever had, 
such officers as Clerk of the Papers, Taxing Officer, Receiver or Record Keeper.

That the offices of Registrar on the Ecclesiastical, Equity and Admiralty sides, 
have all along been exercised by one person, who has also been the Prothonotary; 
here, therefore, the consolidation had taken place from the very inception of the 
Court.

I  can see no objection for hereafter uniting the offices o f  Master and Examiner 
in Equity; but I  see the utter impossibility of requiring a person o f the Master’s 
rank in the profession to attend to take examinations at the gaol in the capacity 
of Examiner o f the Insolvent Court; as to any further uilion o f offices, it seems 
to me wholly uncalled for, especially as (with the exception o f the Insolvent 
Court) the present division of labour was originally provided for, and sanctioned 
and approved of by the competent authorities. There would also here be a mani
fest inconvenience in uniting the offices of Prothonotary and Clerk of the 
Crown; because at present th$ latter officer is enabled to practise on all sides 
of the Court, except the criminal; whereas, i f  he were Prothonotary he must 
give up his practice on the common law side at last,' and would require a large 
remuneration as an equivalent for loss o f professional income.

On the whole, therefore, as far as concerns the burthen o f the Supreme Court 
upon the state, I find that (exclusive Of the salaries of the two Judges, but includ
ing all the officers’ salaries,) all allowance for Writers, Tipstaffs, Peons, Lascars, 
See. Sec., the monthly expense of the court amounts to 4,168 rupees and 15 pice 
(4,168. 0. 15.), or the annual outlay o f about 50,000 rupees, a sum now nearly 
covered by the non-appointment o f a second Puisne Judge, whilst the annual 
expense of the Calcutta court before the Igte arrangements (see Schedule D.) 
averaged little less than 8O,QO0 rupees* exclusive o f the salaries o f the Chief 
Justice and two Puisne Judges.

II. I pass on to another part o f our proposed plan, which appears to have dis- 
appoiiited the Indian Government; viz. that it is not calculated to afford any 
relief to the burthens of the suitors, which has been one main benefit effected 
by the Calcutta scheme.

The answer to this objection lies on the surface. In  Calcutta, the enormous 
receipts of the officers at once enabled the Judges to lighten the suitors’ burthens, 
and they create a fee-fund which inight not oiUy indemnify the Government for 
any loss incurred in the working o f the new system, but even to pour into the 
Government Treasury a large annual profit. The comparative smallness of our 
officers’ receipts forbade any thing o f thq kind, and every rupee that we remitted 
to the suitors would have been an actual loss to the Government, by diminishing 
the fee-fund, by which they were to be indemnified for the payment o f salaries. 
Indeed, I  think for their own sakesS the Indian,Government have done vpisely in 
continuing the Madras Court upon its original footing, because the outlay of 
salaries and the income from fees appears so nearly balanced, that any great 
falling off o f business, any new system o f taxation, any reduction in the table 
o f fees, might cause the Government to be considerable losers. I  am by no means 
ready to admit that the fees payable to the officers are exorbitant or unreason
able. The table originally proposed by the Judges was approved o f by the 
existing Government on its being submitted to Lord Clive in 1802, and it is 
the outlay to the counsel and attomies, and not to the court officers, which 
constitutes the great expense o f litigation in India. T o  limit these as much 
as possible is the business o f the Master, who is called upon to tax the bills 
upon all sides o f the court; and in the case o f any improper allowance on his part, 
the Judges would not fail to correct this evil. Though I  lament as much as any 
man the expense o f law in India, I  cannot forget the risk o f health and fortune 
which practitioners must necessarily here encounter. But on the other hand, I  am 
no vehement advocate for cheap law in a country like this, where among the 
natives such a morbid appetite for litigation prevails, and where a lawsuit too 
often furnishes an opportunity to harass an enemy, and k-eep up the bitterest 
feelings of animosity between families and individuals. ^

III. One other para, o f Mr. Secretary Prinsep’s lettdr, I feel called upon to 
notice. The Judges at Madras are said to have furnished their returns without
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including “ the Crier o f the Brahmins and Kerames, and of the Chobdars On F«s and Sala- 
attendant on the Judges ; but the return is said to be inclusive o f the Re^strar’s ries of the 0 (Bcers 
commission as Administrator.” I  am utterly at a loss to divine what this Crier may upreme
mean, we having no such officer in our court, and the Chobdars were not included, ,_____ __
because in fact they form no part of the court establishment, but are personal 
attendants, whether in court or at home, granted originally by the Government to 
the Judges, honoris causd ; when I  first arrived in this country the Chief Justice 
was allowed six Chobdars, and each of the Puisne Judges four. A fter Mr. Justice 
Rickett’s death his four were gradually diseontijiued, and, the establishment at 
present, consists o f ten, at 2^ pagodas each per mensem, the Judges finding the 
turbans and gowns.

The Registrar’s cotomission as Administrator was not included, because it was 
understood that, notwithstanding any alteration in the system, his receipt of com
mission was to remain untouched.

In conclusion, I  have to regret that I  have felt myself compelled to fatigue 
your Lordship with this voluminous letter. But I  have been anxious to make it 
apparent that, in the original formation of the Supreme Court at Madras, a scru
pulous regard was had to economy ; that any increase of expense has grown out of 
newly existing circumstances, and never incurred without the sanction of the 
Government or the Court o f Directors ; that in meeting the late proposal of the 
Indian Government, the Judges could not materially ease the burthens o f the 
state without injustice to their officers, nor could they alleviate the burthens of 
the suitors without injuring the Government revenues. I  will only add, that I  
have preferred writing singly in my own name, because my long residence in this 
country in the judicial office ought to make me singly answerable for any sanction 
o f improper outlay, and not involve my learned colleague in any censure for old 
abuses, from which his comparatively recent elevation to the Bench may entirely 
absolve him.

I  have, &c,
(signed) Robert Cmtiyn,

To the Right honourable Lord Elphinstone, Governor in Council, &c. &c, &c.,
Eort St. George.

M y Lord,
I  HAVE the honour to acknowledge the receipt o f the letter of the 5th March 

last, addressed by your Lordship in Council to the Chief Justice, Sir R. Comyn 
and myself, accompanied by a communication from the Supreme Government 
o f India.

The Chief Justice has stated to your Lordship the reason which has led him to 
prefer giving in his own name a single and separate answer to that letter and its 
inclosures, and I  am happy that the opportunity has been afforded for your Lord
ship’s becoming possessed o f the full information with respect to the officers of 
the court, and the history o f their appointments, which his great experience asd 
knowledge of the subject enabled him to supply, and which he alone could lay 
before your Lordship in at once so succinct and sp comprehensive a manner.

It  might have been sufficient for myself simply to express my assent to the 
statements and propositions contained in liis letters, in many of which I  entirely 
coincide; but that upoii further consideration of the subject, I  have been led to 
form the opinion that alterations and reductions maybe made in the establish
ment of the court, beyond those which he feels disposed to sanction or suggest.

I  have arrived at these conclusions from having had my attention of late 
directed to the practicability o f uniting and consolidating in a single person the 
duties which are now performed by several individuals. I f  I  had not formed the 
opinion that in several instances such consolidation might be advantageously 
effected, I  should have nothing to add to the suggestions which the Chief Justice 
and myself concurred in making, wffien, in obedience to your Lordship’s wishes, tve 
laid before the Government a scheme for paying the officers of the court by means 
of salaries instead of fees. The salaries proposed by ns on that occasion did not 
appear to me then, nor do they appear to me now, more than adequate remunera
tion for gentlemen who had many of them important and arduous duties to per
form. But the larger salaries, as fxed by that table, those I  mean which were 

14. ' X 4 assigned

    
 



i65 S P E C IA L  REPORTS OF THE
No. 1.

On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

assigned to the Master, and to the Registrar and Prothonotary, are, in my opinion, 
an ample compensation for the devotion o f their whole timp (necessary rest and 
relaxation only excepted) to the service o f the court and o f the public ; and upon 
the best consideration wliich I  can give to the subject, it appears to me that those 
who may hereafter be appointed to these two offices w ill not have too great a 
burthen cast upon them, if  other duties are added to those which the present 
incumbents perform.

W ith respect to the Master, who we both agree in thinking ought in any future 
appointment, to be relieved from attendance in the Court o f Requests, and to be 
adequately compensated for the loss o f that office, I  am o f opinion that* when 
relieved of these duties he will be able to execute not only the office of Master in 
Equity as at present, but also that o f Examiner both on the Equity and Ecclesi
astical sides o f the court, with which offices I  should also be disposed to recom
mend the union of that of Examiner o f the Insolvent Debtors Court, but for the 
reason stated by the Chief Justice, that it would be imposing an unbecoming duty 
upon an officer o f his rank, to which may also be added, that the necessity for 
attending at the gaol would consume a great deal o f valuable time ; assuming, there
fore, that it will not be expedient to blend the appointment o f Examiner of the 
Insolvent Debtors’ Court with that o f Master, I  think that any future Master 
enjoying, a salary to the amount specified in our Table may well be called upon to 
undertake the general duty of examining witnesses in Ecclesiastical and Equity 
suits.

W ith respect to any future Registtar and Prothonotary, I  think that he may 
without inconvenience perform the functions of Clerk o f  the Crown, and that as 
in fixing the amount of his salary regard was had (by myself at least) to the neces
sity of his always appointing under him a deputy o f competent qualifications, such 
deputy may assist him in the execution o f criminal as well as civil business, so as 
to render it unnecessary to keep Up the present distinct office o f Deputy Clerk of 
the Crown.

I t  seems to me that a still further reduction maybe made in the expenses of 
the court, or rather that a still greater addition may be made to the fund which 
will arise from the court fees, by delivering the Seal o f the court upon any future 
vacancy in the office of Sealer to the Registrar or his deputy.

In the Insolvent Debtors Court 1 can see no objection to the union of the two 
offices o f Chief Clerk and Common Assignee in one and the same person ; but 
each of these appointments is so inconsiderable in point o f emolument, that I 
could hardly contemplate more than a very moderate saving as capable of being 
effected by this arrangement. The profits of the best paid o f these two offices 
would not be a sufficient remuneration for discharging the duties of both of them.

With regard to the office o f Counsel for Paupers, I  am rather disposed to agree 
with the Chief Justice that it is inex:pedient to abolish it. I  know that the pre
sent holder of the office pays great attention to the cases as they present them
selves upon the very threshold of the court, and I  know that great advantage has 
resulted ft-om the diligence with wpich he examines into them. It  is hardly to be 
expected that gratuitous services should be performed with an equal degree of zeal; 
and looking at the members o f the Madras Bar, there would not be the same 
facility for even thus inadequately supplying the place o f the Pauper Counsel as at 
Calcutta, where the members o f the Bar are much more numerous.

I  have now pointed out to your Lordship the only instances in which, as at 
present advised, I think a more economical distribution o f the offices o f the court 
can advantageously be made, and I do not enter into any calculation o f the. saving 
which would thus be effected, because, unless the Chief Justice is able to concur 
in these views, the proposed changes are suggested to your Lordship only as the 
individual opinion o f one of the Judges of the court, and not as the recommen
dation of the court itself. What, therefore, the amount o f such saving would be, 
and whether it would operate to the relief o f the Government or o f the suitors of 
the court, or o f both, are points which it is now unnecessary to consider. With 
regard to the suitors, however, I  may be permitted to say, that any material relief 
for which they are to look, is not to be efected by the mere reduction o f the fees 
taken by the officers of the court. I  perfectly agree in the opinion expressed by 
the Chief Justice on this subject. I  concur with him in thinking that the pressure 
which they feel does not arise from this cause, but from those which he has 
pointed out, and with respect to those charges and burthens which are the most 
grievous o f all that a suitor has to sustain, and which swell their bills o f costs
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to the startling amount "which they too frequently exhibit. I feel bound to state O"
to your Lordships that after a careful consideration of this most painful subject, reme**̂ *
I  have come to the conclusion that no adequate’ remedy can,be afforded by the courtŝ  ^
Judges of the Supreme Court, as long as the present mode of conducting the cases _________
o f the suitors, by a division of the business between two branches of the legal 
profession, is allowed to continue ; for that in order to secure the services of emi
nent of even respectable practitioners, in either of these branches of the profes
sion, (an object of first-rate importance to the suitors themselves), it is absolutely 
necessary that their remuneration should be a liberal and a handsome one ; and, 
whatever may be the case at the other Presidencies, it seems to me very clear that 
at Madras the field o f their practice is so small and confined that they cannot be 
adequately paid without occasioning such a pressure upon the client as amounts 
to a positive grievance.

I f  I  am correct in these views, no remedy which can be aflforde<l by the court tO 
the,, sufferings of the suitors can have more than a very partial effect. The Only 
real and effectual cure for the evil will be an alteration in that which by the 
charter is made a part o f the very construction of the court itself; I mean the 
direction virtually, and I  may say actually, given by it, that the business should be 
distributed in the same manner that it is in the Superior Courts in England, be
tween two distinct classes of professional men. A  power, equal to that frotn 
which the charter emanated, is alone sufficient to bring about a change of so fu n 
damental a nature, '

(signed) Gambier.
Madras, 21 May 1839.

(True copy.)

(signed) ' M. Chamier, Chief Secretary.

(No. 257,)

To H. C. Sutherland, Esq., Secretary to the Indian Law Comtnissioners.

Sir, • .
I  AM directed by the Honourable the President in Council to forward to you, 

for the consideration of the Indian Law Commissioners, in connexion with the 
code of civil procedure, the accompanying papers, as noted below.*

2. You are requested to return the original papers when no longer required*

I  have, &c.
(signed) j", P. Grant,

Officiating Secretary to Government, o f India.

Jud. Cons. 
24 June 18,39, 

No. 13.

E x t r a c t  from a D e s p a t c h  to  the Honourable the Court of Directors in the 
Judicial Department, No, 6, o f 1839, dated 6 November.

88 i W e beg to draw the attentipn o f your Honourable Court to the correspmid- 
ence recorded on our consultations of the subjoined dates, to the proposal of re
vising the fees o f the offices attached to the Supreme Court at Madras, and Of 
introducing into that court the system o f remunerating the officers by salaries 
instead of fees, which system ft now in operation in the Supreme Court at 
Calcutta.

89. Your Honourable Court will find that the Chief Justice, Sir R. Comyn, 
does not think it practicable to make any better general an’ahgement than that 
reported to your Honourable Court in paras, 9 to 15 of our despatch, No. 15, of

the
■■ ■ ---- - - ‘"i""'. ...... ........... ..."I..... ............. . .1 ■■ .......... ....  ..... .............. ..

•Original:—Legis. Cons. 28Jan. 1837, No. 1 tolOl; ditto, 5 June 1837, No. 10to 12j Judicial, 25Sept. 
1837, No. 22 to 34; ditto, SO Oct. 1837, No. S3 to 35; ditto, 4 December 1887, Nos, 21 and 22; ditto, 
3 September 1838, No. 6 to 8.

Copies:—Letter from Chief Secretary to the Government of Fort St. George, dated 30 Nov 1838, with 
one Enclosure; I/etter to ditto, dated 4 Feb. 1839, with an Abstract Sthteraent annexed; Letter from ditto, 
dated 4 June 1839, with one Enclosure. V

14. V

Madras:
Proposed revision 
of the mode of te- 
mtineratin̂  the 
officers of tbe 
Supreme Court, 
and on the subject 
of bringing all fees 
to the credit of 
Government.

Jtid. Cbiis,
4 February 1839, 

No. 20 to 23, 
Jud. Cons.

24 June 1839. 
No. n to 13.
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the 3d December 1838. Sir R. Comyn furnished a history o f the appointments 
in the Supreme Court, from its establishment in 1801, and endeavoured to show 
that in the original formation • o f the court a scrupulous regard was had to 
economy; that any increase of expense which had since taken place grew out of 
newly existing circumstances, and had never been incurred without the sanction 
of the Government or the Court o f Directors, and that in meeting our proposal 
for a revision of the system of fees, the Judges could not materially ease the bur
thens of the state without injustice to their officers, nor could they alleviate the 
burthens o f the suitors without injuring the Government revenues.

90. Sir Edward Gambier, the second Judge, concurred generally with the Chief 
Justice, although he thought that a distribution o f the offices o f the court more 
economical than what had been at first arranged could advantageously be made. 
Sir E. Gambier pointed out how this copld be done, by consolidating some of the 
offices; but this, he stated, waahis individual opinion, and he thought it unneces
sary to show by any calculation the benefits that might accrue from his sugges
tion, unless the Chief Justice was able to concur in his views. Both Judges 
agreed that no material relief to suitors could be effected by the mere reduction 
o f the fees taken by the officers o f the court, the great expense of litigation being 
in their opinion not what was paid to the court officers^ but what was paid in 
fees to the Counsel and Attornies.

91. W e  have forwarded the foregoing papers, and all former correspondence 
with the Judges, both of the Madras and Calcutta Supreme Courts, for the cout 
sideration of the Indian Law Commissioners, in connexion with the code of.civil 
procedure.

92. The Governor-general, in a letter dated the 22d August last, while reply
ing to a reference made by us regarding the costs o f the Supreme Court at Cal
cutta, as exhibited in the bill o f costs attending the trial o f Mr. Ogilvy, which 
reference will be noticed in th6 next despatch from the Legislative department, 
observed that he concluded that, we shbuld again take up the question o f the sub
stitution o f fixed salaries for fees in the Supreme Court o f Madras, with a view 
to determine whether reform shall be prosecuted or for the present given up. 
The observations of Sir E. Gambier, regarding the practicability o f the future 
reductions of the present salaries, and o f new distributions o f the duties of the 
officers of the comt, appeared to his Lordship to be deserving o f attention.

93. The matter ha\'ing been referred to the Law Commissioners, we have post
poned the further consideration o f the papers.

Legis. Cons. 
6 Maj’ 1830. 

No, 7. ^

(No. 19 1 ,)

To F. J. Halliday, Esq., Secretary to the Government of Bengal.

Sir,
I  AM directed to request that you will, with the permission of the Honourable 

the Deputy-governor, forward, for the information of the President in Council, the 
bill of costs which accompanied your letter o f the 9th o f October last, showing the 
expenses attending Mr, Ogilvy’s trial for manslaughter before the Supreme Court, 
which expenses were defrayed by Government.

2. I  am directed further to request that you will forward any other bills of legal 
expenses, whether o f civil or criminal suits, against individuals, which have been 
defrayed by Government within the last few years.

Council Chamber, 
6 May 1839.

I  have, &c.

(signed) J. P . Grant,
Officiating Secretary to the Government o f India.

Legis. Cons. 
9 Sept. 1839. 

No. 13.

Judicial De
partment.

(N o, 883.),

To J. P . Grant, Esq., Officiating Secretary to the Government o f India,
Legislative Department.

Sir,
I  AM directed by the'Honourable the Deputy-governor o f Bengal to acknow

ledge the receipt o f your letter, No. 191, dated the 6th instant, and in conformity
with
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■wifcli the tenor o f its first para, to re-transmit, for submission to the Supreme On Fees and Sala- 
Government, the accompanying bill o f costs attending Mr. Ogilvy’s trial, which ries of the Officers 
had accompanied my letter of the 9th o f October last, to the address o f Mr. Olfi-
ciating Secretary Aladdock. ______

2. W ith reference to the requisition contained in ‘ the second para, of your 
letter under acknowledgment, calling for any other bills of legal expenses, whether 
o f  civil or criminal suits, which have been defrayed by Government within the 
last few years, I  am directed to state, that only one other such case (namely, that 
o f Calder v. Halkett) has occurred during the last six years. The taxed bill of 
costs in that case is herewith forwarded for the inspection of the President in 
Council.

Fort William, 21 May 1839.

I  have, &c.

(signed) F. J. Halliday, 
Secretary to the Government of Bengal.

M in u t e  by the Honourable A. Amos, Esq.

I t  is impossible to advert to the bill o f costs in this case o f Mr. Ogilvy, 
amounting to Fs. 6,832. 5. 4., and to the costs in other proceedings before the 
Supreme Courts, which must have occasionally come under the notice of members 
o f Council, without being struck by the ruinous expense of a suit in those courts. 
Whether a suit in the Mofussil Courts be equally expensive, I  have not the means 
o f saying, though I  believe the comparative expense o f suits before these two 
species o f tribunals has been the subject of much controversy.

The fees in the Supreme Court are o f two kinds ; one consists o f fees which 
a party pays to his own attorney and counsel; the other .is what he pays the 
opposite party on the suit being decided against him. What a party pays his own 
counsel, is perhaps not a tangible subject o f regulation; what can be legally dê  
manded by an attorney from his client, and what a losing party must pay, have 
in the Supreme Court o f Calcutta been the subject of careful regulation of late 
years, after the discovery o f the grossest abuses. I  apprehend they are strictly 
conformable to the rules upon the subject in England, allowing the difference of 
rupees for shillings. Whatever rules may be formed, it will seldom be found that 
persons have the resolution to dispute the bill o f their own attorney, or to hesitate • 
about incurring expenses which he recommends. When the amount which a 
losing party is to pay comes to be settled, much must depend on the alacrity of 
the taxing o^cer, and still more on the vigilance of the losing attorney in watch
ing the items charged by the winning attorney; but as in the next suit the posi
tion o f the two attornies may be reversed, they have a strong inducement to be 
lenient in canvassing the charges of each other. Thus a great part of what 
parties pay for law is not to be imputed to the reflations o f the Supreme Court 
respecting the costs o f its proceedings; so long as the forms o f procedure in 
English courts are observed in the Supreme Court, I  incline to think it would be 
too strong a measure to enact that what is done for a shilling in England (assum
ing it necessary to be done for the purposes o f justice, which will be considered 
in the next para.,) shall be done for sixpence, or even for a shilling, in Calcutta. 
The consequences that might result from such a measure open a vride field for 
conjecture. , -

Another resource remains; viz., that of changing the procedure. Something 
may be done, but I  think much less than is supposed, in the way o f abridging the 
proceedings. I  am not aware that any great expense is attributable to arrears, 
which is a principal cause of complaint in England; the only change in the 
procedure of the Supreirie Courts which I  think is calculated to meet the existing 
inconvenience (though such inconveniences as may result from the charge must 
be weighed) is to amalgamate the duties o f counsel and attorney, as is done in 
most o f our colonies, and, I  believe, generallyin the American courts. A  gentle
man of experience and authority, with reference to the Supreme Courts of India, 
has suggested this course to me ; he continues, “  for the purpose o f supplying the 
Courts with professional agents, I  would pick out the very best of the young men 
appointed to the civil service; they should continue, with the pay of writers, for

14. Y 2 . such

Legis. Cons. 
9 Sept. 1839. 

No. 14.
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No. 1,

of the Supreme 
Courts.

On Fees and Sdla- Such term as might he sufficient for completing their legal education ; this educa- 
ries of the OfFieers tion should be carried on at the Presidency where they were intended to practise, 

and a thorough familiarity with one or more o f the vernacular languages should 
be insisted upon. A fter their admission to practice, they should he allowed to retain 
the Government pay for a.limited time. Out o f this class o f practitioners should 
be selected the Advocate-general and the Judges o f the IVIofussil Courts, and 
ultimately the Judges o f the Supreme Court, that court being united with the 
Sudder Court as a general Court o f Appeal, half the Judges of the Supreme 
Court being always English-bred lawyers.” This ari’angement may be very con̂  
ducive to bringing up young men to fill the double functions o f attorney and 
counsel, but it is not essential to that project.

The above observations, suggested by the bills of costs in circulation, are not 
made with a view o f offering immediately apy proposition to Government, but 
as leading to the consideration o f subjects o f great urgency and importance, but 
which the Law Commission cannot at present enter upon, in consequence o f their 
attention having been diverted from the formation o f a code o f procedure.

4 June 1839. (signed) J . Amos.

Legis. Cons.
9 Sept. 1839. 

No. 15.
Law Charges in 
the Supreme Court.

Minute by the Honourable T. C. Robertson, Esq., apd Note by W. W. Bird, Esq.

Howeâ ee desirable it may be to reduce the costs o f suit in the Supreme Court, 
the subject appears to me, on further consideration, so beset with difficulties that 
nothing can immediately be done to abate that evil without risk of creating 
others.

I f  the remuneration be not bigh, men with the habits and education of gentle
men will not turn to the Indian Bar as a profession; and I  can imagine no 
greater calamity, so long as the Supreme Court Stands upon its present footing, 
than that its practice should fall into the hands o f persons o f an inferioi*grade in 
general society. ’

There are some very important suggestions thrown out in Mr. Amos’s minute, 
upon the discussion of which I  should be happy to enter, but for the disheartening 
condition that there is no chance o f their leading to any even moderately remote 
result.

I t  is melancholy to think o f the jLaw Commission being still occupied upon the 
question of Slavery; a question, I  may observe, that to all practical purposes has 
had all that can be said upO® it recorded in a recent minute of the Goyernor- 
general’s.

I  beg to propose, therefore, that some period may be fixed beyond which the 
LaAv Commission may be requested not to continue their inquiries or deliberations 
on one exclusive topic,

(signed) T. C. Robertson.
9 June 1839.

Note by the Honourable W. W. Bird.
The costs in the Supreme Court are extremely heavy, far more so than in the 

Mofussil Courts; but it appears that nothing can be done to reduce them, so long 
as the present forms of procedure are adhered to. What, in this respect, can be 
devised by the Law Commission time will show,,.but the plan suggested to Mr. 
Amos, “  by a gentleman o f experience and authority,”  appears to me very 
unadvisable, for reasons which I  shall be prepared to state, should it ever be 
seriously proposed.

(signed) W. W. Bird.

Legis. Cons. 
9 Sept. 1839. 

No. 16.

(No. 409.)
'To T. H. Maddock, Esq., Officiating Secretary to the Government o f India, with

the Governor-general.
Sir,

I  AM directed by the Honourable the President in Council to forward to you, 
for the consideration of the Right honourable the Governor-general o f India, the

accompanying
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aeccmpaH^ng papers, as noted below,* on the subject of the costs of the On Fees and Sala- 
Supreme Court, and also to a communication from dhe Judges of the Supreme rie? of the Officers 
Court Of Madras, respecting fees of court and other costs incurred b j suitors.

2 . You are requested to return the original papers herewith sent, with your ’ 
reply.

I have, &c

Fort William, 22 July 1839.

(signed) J. P. Grant,
■ Officiating Secretary to

Government.of India.

To X  P. Grant, Esq., Officiating Secretary to the Government of India.

Sir,
I  am directed to acknowledge the receipt of your letter. No. 409, of the 22d 

ultimo, transmitting papers relative to the costs of Supreme Court at Fort 
William, and a communication from the Judges of the Supreme Court at Madras, 
respecting fees and other costs incurred by suitors in their courts,

2. The Governor-general observes on the minute of Mr. Amos, that the 
suggestions which it conveys open a wdde field for speculation, but that the time 
is hardly arrived when the-Government can feel itself prepared to deliberate upon 
them with a view to an early practicable result; and, indeed, till the Law Com
mission shall again have devoted its attention to the promised law of procedure, 
it can prove o f little advantage to enter upon topics Which ought properly to be 
taken into Consideration in the framing o f that code.

S. His Lordship would feel nO objection tO addressing the Judges of the 
Supreme Court on the subject of any inordinate expenses attending the prose- 
cutiOh of suits in that Court, which it may either be in their power to check, or 
to the prevention o f which, by legislative enactment, they may be able to offer 
any suggestion for the guidance of the Council, The evil seems to prevail not 
more in Calcutta than at Madras, where the Puisne Judge has suggested a remedy 
similar to what is alluded to in Mr. Amos's minute, the permission of attornies to 
plead as barristers, whereby the double fees to the two branches of the profession 
would be saved to the suitors. In adverting, however, to this recommendation, 
his Lordship would not be understood as disposed to adopt i t ; for his own 
observation of the very high character which is attached to the legal profession in 
England, would make him unwilling tc  see it otherwise constituted in India,

4, His Lordship concludes that his Honour in Council Will again take up the 
question of the substitution of fixed salaries for fees in the Supreme Court of 
Madras, with a view to determine whether that reform shall be prosecuted, or for 
the present given up. The observations of Sir Edward Gambier regarding the 
practicability o f future reductions of the present salaries, and o f new distributions 
of the duties o f the officers o f the Court, appear deserving of attention.

5. His Lordship trusts that the time is not distant when the investigations info 
the state o f Indian slavery will be brought to a close by the Law Commissioners, 
when their labours may be mainly devoted to digestiiig the law of procedure; but 
he would not deem it expedient that their attention should be drawn from the 
slavery question till they are prepared to report on the evidence which it is 
understood they have been taking on that subject.

I  have the honour to return the original papers I  received with your letter, 
and to be, &c,,

(signed) T , H. pladda&k.
Officiating Secretary to the Government of India

Simla, 22 August 1839. with the Governor-general.

E x t r a c t

Legis. Cons. 
9 Sept. 1839. 

No. 17.

• In original:—Letter from Secretary to Government of Bengal, dated 9tli October 1888; Letter to ditto, 
dated 19th November 1838; Letter to ditto, dated 6th May 1©9; Letter from ditto, dated 21st May 1889, 
with Enclosures.

Copies^— Minute hy the Honourable Mr. Amos, dated 4th June 1839.; Minutes by the Honourable Mr. 
Bohertson and Mr. Bird, dated 9th June 1839.

Original;— Letter from Chief Secretary to the Government of Fort St. George, dated 4th June 1839, with 
Enclosure.

14. V 3
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Legis. Cons.
9 Sept. 1839. 
No. 13 to 17.

Costs of the 
Supreme Courts.

E xtract from a D espatch to the Court of Directors in the Legislative 
Department, No. 9, o f 1840; dated 16th Match.

120. W e beg to invite the attention o f your Honourable Court to the accom~ 
panying papers regarding the great expense o f litigation in H er Majesty’s Supreme 
Courts of Judicature in India. The subject has been discussed .in the minutes 
o f the members o f this Board, as noted belo*w,* some o f which have been 
already laid before your Honourable Court, with the papers relating to the passing 
o f Act, No. 22, o f 1839, which enables persons under criminal prosecution to 
employ counsel before Her Majesty’s Courts. W e  have taken no steps as regards 
the reduction of these expenses, the whole question o f the costs o f the Supreme 
Courts having been referred by the Government of India to the Law  Commission, 
as reported to your Honourable Court in the concluding portion o f the despatch 
from the Judicial department, dated the 6th November last,. No. 6 .

120. Costs of the 
Supreme Court.

E xtract from a D espatch from the Court of Directors in the Legislative- 
Department, No. 4 o f 1841, dated 3 February.

23. This subject has properly been referred to the. Law Commission, and will 
come under their consideration in framing the code of procedure.

Jud. Cotjs. 
17 May 1831. 

No. 18.

To F. J. Halliday, Esq., Secretary to Government in the Legislative Department.

Sir,
I  AM directed by the Judges to acquaint you for the information of Govern

ment that Theodora Dickens, Esq., Registrar o f the Equity, Ecclesiastical and 
Admiralty sides o f the Supreme Court, resigned his appointments on the 30th 
ultimo, and his resignation having been duly'accepted, I  was appointed to those 
offices in his room on the same day. '

I  am further directed to inform you that pursuant to the prospective arrange
ments provided for in correspondence between the Government and the Judges, 
commencing with the letter o f the Judges of date the 26th o f April 1836, the 
salary o f 12,000 Company’s rupees annually allowed to my predecessors in office 
will cease from the 30th day o f April last.

Fort William, 7 May 1841.

I  have, &c.

(signed) T. E. M. Tweton,
Registrar.

(No. 54.)
To T. E. M. Turton, Esq., Registrar’s Supreme Court, Fort William.

Sir,
I  AM directed to acknowledge the receipt o f your letter, dated the 7th instant, 

and to acquaint you, in reply, for the information of the Honourable the Judges 
o f the Supreme Court, that the Right honourable the Governor-general o f India 
in Council approves o f your appointment in the room o f Mr. Theodore Dickens 
as Registrar of the.Equity, Ecclesiastical and Admiralty sides o f the court.

2. The necessary communication has been made this day to the C ivil Auditor 
and Sub-treasurer.

Council Chamber, 
17 May 1841.

I  have, &c.

(signed) F. J. Jlalliday, 
Secretary to the Government o f Bengal.

(No. 54)

• Minutes by the Honourable Mr, Amos,, reported in despatch. No. 24, of 1839, dated 21st October 
(50 to 63); Minute by Mr. Amos, dated 4th June 1839; ditto by the Honourable Mr, Robertson and Mr. 
Bird, dat^ 9th June 1889; Mr. Secretary Maddock’s letter, dated 22d August 1839, communicating the 
opinion of the Governor-general. Fide also Papers in Mr. Ogilvy’s (No. 7), dated 183̂  and gist Octohep 
(No. 24) of 1839, para. 135.
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(No. 54)  To Civil Auditor, and (No. 55) Sub-Treasurer.

Sir,
I  AM directed to acquaint you that the Right honourable the Governot-general 

o f India in Council has been pleased to confirm the appointment made by the 
Judges of the Supreme Court at Fort William of Mr. T. E. M. Turton to be 
Registrar in the Equity, Ecclesiastical and Admiralty sides of the court from the 
1st instant, vice Mr. Theodore Dichens, resigned, the appointment being attended 
with a reduction o f 12,000 Company’s rupees per annum.

I  have, &c.

(signed) F. J. Holliday,
Secretary to the Government o f Bengal.

Jud. Cons. 
17 May 1841. 

No. 20.

E x t h a c t  from a D e spa tc h  to the Court o f Directors in the Judicial Department, Appointment of 
No. 13 of 1841, dated I 8lh October. Îr. turton to be

, _ Registrar of the
63. W e  approved of the appointment o f Mr. T. E. M. Turton, as Ecclesiastical, Court.

Equity and Admiralty Registrar, in the room of Mr. T. Dickens, by whose resig* 
nation a reduction o f 12,000 Company’s rupees per annum has taken place, as 
prospectively arranged, in the salary to the office.

No remarks.

17 M$.y 1841. 
No. 18 to 20.

(No. 23O

Sir,
To T. C. Trower, Esq., Civil Auditor,

I  AM directed to request that yon will famish me at your early convenience, 
for the information o f the Right honourable the Governor-general in Council, 
with a statement o f the salaries o f thO officers o f the Supreme Court’as at present 
paid to them under the new system which was sanctioned in the year 1837.

Council Chamber, 
21 March 1842.

I  have, &c.

(signed) F. J. Holliday, 
Secretary to the Government of Bengal,

(No. 24.)

Sir,
To C. Morley, Esquire, Accountant-^general.

I  AM directed’ to request that yon' will furnish me at your early convenience, 
for the information o f the Right honourable the Governor-general in Council, 
with a statement o f fees paid • into the general Treasury by the officers of the 
Supreme Court, under the new system Which was sanctioned in a letter to yOur 
address from the Legislative Department, No. 17, dated the 16th January 1837.

The statement in question is to contain the fees received from the year 1837 
to the end of 1841, but so prepared as to exhibit the receipts of each year 
separately.

I  have, &c.
Council Chamber, 
21 March 1842.

(signed) F. Ji Holliday, 
Secretary to the Government of Bengah

JU;1. Cons.
21 March 1842. 

No. 8.

J«d. Cons,
21 March 1842. 

No. 9.

(No. 2942.)
To T. H. Maddock, Esq., Secretary to the Government o f India,

Legislative Department, 
iSir,

I n  reply to your letter to my address, under date the 21st instant, I  have the Aecom»tant-geae- 
honour to forward, as therein requested, a statement o f fees paid during the Oflice,

14. Y 4  official

Li'gis. Conr.. 
33 May 1842. 

No. 5,
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On Fees and Sala- official years 1837/38 to 1840/41 into the general Treasury by the officers of the 
nes of the Officers Supreme and Insolvent Courts at this Presidency under the new system which 
Courts. was sanctioned in a letter to this department, No. 17, o f the 16th January 1837.

Fort William, 
24 March 1842.

I have, &c. 
(signed) C, Morley,

Accountant-general.

(Legis. Cons. 13 May 1842, No. 6.)
Statement of Fees received at the General Treasury, from Officers of the Supreme and Insolvent Courts at the 

Presidency of Fort Wiliiam, Under the Orders of Government in the Legislative Pepartment, communicated in Letter 
to my Address, No-17, of the 16th of January 1837.

SupRENjE Court.

Master and Accountant-general - 
Registrar - - - - -  
Receiver . - - - -
Examiner - - - - -  
SwOrn Clerk - - - -
Clerk of the Papers - 
Record Keeper and Taxing Officer 
Clerk of the Crown - . .
Clerks to the Judges - - -
Sealer of the Court . - .
'Crier of the Court - - ,
Keeper of Records - . ,
Practitioners of the Court - t 
Inteipreters of the Court - 
Interpreters to the Judges - 
Master Accountant-general andl 

Examiner - . - -J
Refund of Sums overdrawn -

Insolvent Court.

Chief Clerk of the’Insolvent Court 
Examiner of ditto 
Master aUd Accountant-general of 

ditto - - - .

Co.’s Rupees

1837/38.

41,983
56,915
10,640

3.384
16,709
11,768
23,578
27,348
16,195
6238
1,327

788
1,877

10,048
332

259

15
IG
8

6
11

2,22,390 14 9

5>U2
2,353

7,496 -  -

3,39,886 14 9

1838/39.

47,758 -■
58,540 14
18,397 16

7 , 2 3 2  4  
11,083 14 
9,839 16

38,336 15
33,796
12,604 
3,663 
1,523

11
8

334 10 6 
9,212 8 3

355 -

242,477 ip 2

5,874 10 -  
5,643 4 -  
1,634 13 ^

12,553 )1 6

2,55,030 5 8

1889/40,

29,935
49,297
15,052

1,038
16,691
10,779
23,292
34,771
11,840 
4,041 
i >426

3
1
7
3
4

13
10
4
5

1,953 6 -  
9,356 8 7

5 35  -  -

12,585 2 10

2,27,594 3.11

8,864 9 -  
3,100 -  -

42 2 4

13,006 11 4

2,39,600 15 3

1840/41.

45,029 -  4 
11,193 7 lo

15,500 8 -  
10,558 11 -
21,732 15 -  
34,180 3 9
1 1,678 -  -
5,336 -  -
1,656 -  -

640 15 6 
13,999 9 8 

293 *  -

46,688 12 2

2,18,486 3 3

7,814 10 
1,829 10

9,244 4 -

2,27,730 7  3

T otal.

8 9
11
10

1,19,675
2,09,783 2

55,283 13 
11,651 15 
59,984 5 
42,946 15 

101,840 14 
1,30,096 12

46,317
18,278 
5,932 

788
4,705 

42,617 
1,514 -■ - 

59,373 15 -  
259 -  -

14 -

15 -
10 -  

2 10

9,10,949 -  1

37,296 4 -  
12,326 7 -

1,676 15 lO

41,299 10 10

9,52,248 lO 11

Fort William, Accountant-general’s Office, 
34 March i 84'2.

(Errors excepted,)
(signed) 'C. Morley,

Accountant-general.

Legis. Cons. 
13 May 1842. 

No. 7.
(N o. 338.)

To T. H. Haddock, Esq., Secretary to the Government o f  India in the
Judicial Department.

Sir,
P ursuant to the requisition contained in your letter of the 21st instapt, I  have 

the honour to submit a statement of the salaries o f the officers o f the Supreme 
Coprt o f Judicature, as the same are at present paid to them under the new system 
which was sanctioned by the Government in the year 1837.

Fort William, Civil Auditor’s Office, 
29 March 1842.

I  have, &c. 

(signed) C. Trower,
Civil Auditor.

Statement
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S t a t e m e  NT of the Salaries of the Officers of the Supreme Court of Judicature in Bengal, as at 
present paid under the new System, sanctioned in 1837.

0  F F I C E S . N A M E S .
Salaries 

per Annum, 
Company’s Rupees.

Chief Justice . . . . . . Sir J. P. Grant, Kt., officiating 83,347 2 -
Puisne Judse 62,510 4 -

Ditto - ditto - - - - - - Sir W. H. Seton, Knight 62,510 4 -
Advocate*general to the Honourable Company LawrenOe Peel, Esq. 37,620 -  -
Standing Counsel to the Honourable Company C. R, Prinsep - _ - 16,000 -  —
Attorney to the Honourable Company - T. B. Swinhoe, salary, including 

Establishment - 24,000 “  -
I House-rent - - - - 1,881 -  -

Attorney for Paupers - - - - - C. G. Strettel - - . 4,800 -  -
Master in Equity, Accountant-general, Exa-f 

miner in Equity
W. P. Grant . . .  - 36,000 -  ~

Ditto - - ■ -. 12,000 -  -
Taxing Officer, Record Keeper, Receiver and 

Chief Clerk of the Insolvent Court R. Vaughan - - - - 36,000 -  -
■ Registrar in Equity, Ecclesiastical and Admi

ralty sides of the Court - - - - T .C .M . Turton - - . (no salary.)
Prctlionotary and Clerk of, the Crown - H. Holroyd - - - - 24,000 -  -
Sworn Clerk - - - - - - R. 0. Dowda - - - 22,800 -  -
Clerk of Papers - - - - - - H. Holroyd - - - - 12,000 -  -
Clerk to the Grand Jury . - - - R. Swinhoe - 800 -  -
Clerk to Sir H. W. Seeton, Knight - ■; H. Holroyd - - - . 8,400 -  -
Clerk to Sir Edward Ryan, Knight R. 0 . Dowda - - 8,400 -  -
Clerk to Sir J. P. Grant - - - . J. Caw . . .  - 8,400 -  —
Examiner of the Insolvent Court - - • P. 0. Hanlon 8,784 -  -
Sealer H. Holroyd - 6,000 -  —
1st Interpreter W. C. Blaguire - - - 9,800 -  -
2d Interpreter - - - - - - W .D .S . Smith - 11,100 -  -

House-rent - .  - - 600 -  -
Interpreters to the Judges - . - - G. A. & G. Aviet, at 300 each - 7,200 -  -
Interpreter of Foreign European Languages - M. Seret - - - - 1,200 -  -
Sheriff - - - - - - W. H. Smoult . . . 1,167 8 -
Under-sheriff - - - - - - E. B. Ryan, passed up to 31st 

August 1841 - - - 3,000 -  -
Crier - - - - - - - E. Hielder . . .  - 2,400 -  -
1 Tipstaff - - - - - - - M. Seret 960 -  -
Chobdars - - - . - .  - 1,176 -  -
2 Mpulavees, at 200 each per month - .  * - - - 4,800 -  -
2 Pundits, at 20Q each per month - - - 4,800 -  -
2 Mollahs - - - - - - - Syed Ahmud Ally and Mahomed 

Mokeem - - - - 360 -  -
1 Brahmin .  - - .  - - - Gungadhur Paneeghrit - ' 360 -

T o t a l  per Annum - - - Co.’s Rs. 5,25,176 3 -

Cons.
13 May 1842. 

No. 8.

Foit William, Civil Auditor’s Office,!
29 March 1843. J

(signed) C, Trovier,
Civil Auditor.

To the Honourable A. Amos, Esq.

M y dear Sir,
I t  appears to tls that the offices now held in the Supreme Court by Mr. Turton 

are the only offices now remunerated by fees, and the amount is supposed to be 
very large. There is at present no Chief Justice, and the occasion is favourable 
for enacting that, on the next vacancy, in those offices, the fees shall be transferred 
to the public account, and the officer remunerated by a salary of which the 
amount shall be fixed by the Governor-general in Council when the vacancy 
shall occur.

This should be passed forthwith.
Believe me, &c.

(signed) Ellmbordugh.
Council Chamber, 6 April 1842.

Legis. Cons. 
13 May 1842. 

No. 9.
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Legis. Cons. 
13 May 1842. 

No. 10.
Registrar of the 
Supreme Court.

M inute by the Honourable A. Amos, Esq.^

I  HAVE received, since the last meeting of the Legislative Council, a letter from 
the Governor-general, expressing what it appeared to the Council should be done 
(and that forthwith) in regard to the Registrarship o f the Supreme Court. O f 
course this letter must be interpreted (as it was no doubt intended) as simj»iy 
conveying an initiative proposal, to be adopted or rejected as njight appear to be 
expedient after mature deliberation at a Legislative Council.

I t  will be convenient for the discussion o f this question to consider, in the first 
place, that it is clearly expedient that the Registrar should be paid by a salary, 
and not by fees, and that by a salary considerably less in amount than the 
amount of fees; for upon these grounds I  suppose it was considered important 
to take immediate steps before (as mentioned in the letter) the office Of Chief 
Justice was filled up. It was apprehended, I  presume, that a new Chief Justice 
might complain if  we diminished the emolument o f an ofiice tu the patronage of 
which he had actually succeeded.

In the first place, I doubt whether the new Chief Justice would have any well- 
founded cause for such complaint,, there being no pecuniary loss to himself or 
to any one already appointed by him, end i f  the Government did not itself 
take the fees, giving a salary less than their amount.

2dly. As we know that Mr, Peel is actually appointed Chief Justice, and that 
his patent has not arrived simply from inadvertence, I  doubt whether the case is 
substantially different from what it would be i f  his patent had arrived.

3dly, I  would infer from the letter that it was proposed to pass a Legislative 
Act. But in order that such an Act may be passed before the arrival of the 
patent, we must dispense with any previous communications with the Judges, and 
with the usual interval between the publication and final passing o f the Acts. 
This course would most probably be obnoxious to the Sessions Judges, and 
would have that air o f hastily seizing on accidental opportunities which, I  incline 
to think, may on reflection appear to us derogatory to Government.

4thly. The case may be a little different i f  it is merely intended before the 
next mail to publish a draft, and to send a letter communicating our intentions 
to, the Judges; but, even if  this course be adopted, the Judges may complain 
that this innovation is projected at a time when any thing which they should 
communicate to Government upon the subject might compromise the rights of 
the party most interested in the question. They may also complain i f  an 
important modification should be agitated in the arrangements of the Supreme 
Coui’t, without having the benefit o f the opinions and suggestions o f a full 
court, especially where the absent member is the Chief Justice.

The last five paras, h^ve reference to the hypothesis, that the salary would be 
less than the fees. Without such an hypothesis, I do not see that a Chief Justice 
can have any ground o f complaint. The value o f the fees is a question resting 
very much on surmises. A  late acquisition o f a considerable amount is very likely 
to lead to an exaggerated view .being taken of the amount o f fees; no calculations 
have been made, or, perhaps, can for some time be made, with accuracy, on the 
effect of the recent Act regarding Mofussil administration. The office is one of 
very great responsibility, and subject to serious liabilities, and must be liberally 
remunerated.

I t  has been assumed that the appointment of the Registrar is in the Chief 
Justice. I f  it be in the three Judges, there does not appear to be any reason 
Yhy the Puisne Justices would not have the same ground o f complaint, which is 
supposed to be reasonable only in a Chief Justice fully invested previous to the 
proposed change.

A t  Madras, all the officers of the court, I  believe, receive fees, and not salaries. 
I t  should be very desirable, i f  We thought that salaries were preferable, that our 
measure should be general, and not confined to a particular office in which the 
expediency of a salary in preference to fees is at least much more questionable 
than is the case in regard to many offices at Madras, i f  not also at Bombay. 
Besides, the extreme anxiety to avail ourselves o f the opportunity o f a peculiar 
vacation o f the office o f Chief Justice might be used as an argument against the 
right or justice o f interfering in like manner at Madras, where there is a Chief 
Justice in full possession o f his office.,

I  have proceeded on the hypothesis o f salaries being preferable to fees. I t  has 
been thought by many persons that this principle h^s in England been carried

too
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tpo far. In tlie case of the Registrarship, no doubt a Registrar may be often 
tempted to interfere by the prospect of fees, where the estate is in no danger, and 
■where there is reason to expect that within n short period a will may be forth
coming, or the family of a deceased may be in a condition to take out administra
tion themselves. On the other hand, i f  an agency house (and they are the people 
who, talk the loudest against the Registrar) takes out administration, it exacts as 
much as the Registrar. In a great many cases property will all be dissipated, 
and the debtoi’s to an estate will all disappear, unless some one clothed with legal 
authority steps forward to protect it promptly. I  have heard from Sir E. Ryan, 
that the property o f natives in Calcutta has been before the late Act perfectly 
the subject o f plunder for want o f a public Administrator, who might interfere 
immediately. Now, it is obvious thst a public Administrator paid by,a salary will 
not act or collect information so quickly as i f  he were paid by fees, and njoreover 
he will not incur risks of a suit at law against himself, or entangle himself with 
troublesome, perhaps hazardous, suits against others, where he is paid the same, 
whether he incur such risk and trouble or not, and where excuses for non-inter
ference, should he be called upon for any, must abound. When it was resolved to 
make the other offices of the Supreme Court payable by salaries, Government 
intended to have included the Registrar; but on the representations of the Judges 
and others,* as to the expediency of not making this change in regard to the 
Registrar, the Government of that day altered their Opinion. Perhaps, before 
negativing the propriety of the decision of a forraer Government, it may be 
thought desirable to inspect the papers. They are voluminous. Mr. Sutherland 
has sent me nine volumes of manuscript connected with the subject,

f  apprehend the prmcipal grievauce is that so unnecessarily a high commission 
as five per cent, is payable upon the simple transfer of Government and other 
public securities, I  suggested, prior to Mr. Turton’s appointment, that it should 
be intimated to whosoever might accept the office, on M r. Dickens vacating, that 
the commission would be reduced. I  have ffir some time past been in eorre- 
spondence with Sir E. Gambier, who is bent, i f  it be practicable, on reducing tb? 
commission of his own Registrar. On the reduction of this fee during Mr. Turton’s , 
incumbency, there would be difficulty and opposition. I  do not apprehend that 
there would be any difficulty with bis successor, i f  the reduction were notified 
before any person accepted the office. I  scarcely think that the Chief Justice 
.could or would object, or that his objections, if  any, would be removed by passing 
an Act at the present juncture.

I  have a very strong belief that the salaries of most o f the officers of the Supreme 
Court (which were paid on an average o f fees) are egregiously too high. Two 
matters are to be considered which it is very necessary tp keep apart; first, the 
change from fees to salaries, which is a mere question of expediency, without affect
ing interests ; and, secondly, the reduction of fees, or the reduction of salaries below 
the average amount o f fees. What is proposed to be done in the latter, will, not, 
I  conceive, fulfil the intentions of Council,, unless, besides eban^ng the mode ^  
paying the Registrar, W'e make his salary less than his fees, and give relief to the 
public from the exorbitancy of the fee in certain cases; all the other officers are, 
paid by a salary equivalent to the fees. This is what affects incumbents, and what 
might possibly (though I  think not rightly or probably) he contended as affecting 
the interests of an actual Chief Justice. This latter subject includes all the officers 
of the Calcutta Court as well as the Registrar. I  think they should he legislated 
for at the same time.

I have prepared the draft of an A c t ; but as far as my own opinion goes, I  woMd 
wait for the arrival o f Mr. Peel’s patent, and then communicate the draft to the 
Court, for their sentiments before publication. Our letter might state that we have 
been prepared with a draft Act, but had been waiting till the Court was full.

No. 1 .
On Fees and Sala
ries of the Officers 
of the Supretne 
Courts.

13 April 1842. (signed) J. Amos.

E n c l o s e d  in a M i n u t e  by the Honourable A. Amos, Esq., dated I3th April 1842.

Official A dministration. .

Legis. Cons. 
13 May 1845. 

No. 11 .
A., a British subject, had died intestate within a Presidency, and 39 & 4o G. 5. cap. 29, sec. 21. 

on citation no next o f kin or creditor proves right to administer to TbeCourtgra»telpttersifA.diedwith«at. 
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purposes.

Instances, Macnaghten,Edmonstone; the effects of A ; Registrar must apply, and Court must give letters ad 
Court ought to have the jurisdiction. coUigenda, or o f administration. *
^ ^ t r a r  correspond with repre^ntatives 2 . Registrar collects and brings assets into Court: he accounts
xn Europe, and remits through his agents; „ . . i ,  ..
a  practice convenient to the pubUc, but of for Same lu the mode m 'which accounts o f any official depositoiry
risk to Government. appointed Under equitable jurisdictioij.
C o iS tJ -a X  k t te m ^ th  wiUannexed, if 3. B. is executor named in A .’ s w ill; he is administrator of. A,,, 
c .  has a general power from B. for such or entitled to administration as next of kin or residuary legatee,

with will annexed ; but R. is absent, and bas appointed C., a resi
dent, to be his attorney to act for him in collection and administration o f the 
effects of A . ; C. has a right to obtain letters general or special, according to the 
nature o f the case, in preference to the Registrar and others whom B. legally 
precedes.

4. Court must revoke letters to Registrar, and grant to C. i f  C. apply, except in 
cases of delay.

Section I I .  5. A  reasonable custom may obtain, by ■vt̂ hich Registrar is
probatebe granted to principal after letters entitled to commission OQ administered assets. I f  letters be

Section I I I .

to Eegistrar,

Section I I I .
B y  practice C. would draw some com
mission as Registrar, and so would his 
principal if he acted.

Act XIX. of 1841,

9 Geo. 4, c. _33- 
This is implied. 
Preamble, Sect. 2. 
N.B .— The letters 
do not, I believe,

' extend to adminis
tration of real pro
perty.

revoked, Court may direct whether Registrar shall receive all or 
part o f the commission. I t  adverts to quality o f services rendered, 
trouble and risk.

5. C. is not bound to take out letters, unless bound before the 
Act. H e has no right to commission by reason o f letters,- but 
may be entitled to remuneration according to establishment in 
special agreement.

C u r a t o r  A c t .

Sect. 7. Official Curator gives security; comipisaioi* not more than five per 
cent, on personal effects, and profits o f lands may be allowed; surplus funds are 
invested. Curator may be allowed to act before security given.

Sect. 20. A. has died, leaving moveable or immoveable property in the local 
jurisdiction of Supreme Court, which he satisfied that there is danger o f misappro
priation before legal succession Can be ascertained. Supreme Court may appoint 
Ecclesiastical Registrar or another person to be Curator to collect, hold and invest^ 
subject to order o f Court.

A ct X X . o f I M l .

A d m in is t r a t io n .

Sect. 3. Zillah Judge, after inquiry and Satisfaction, may grant certificate to A., 
that he is entitled to represent B., deceased, in regard to his personality, (provided 
B. left any) in jurisdiction o f the Judge.

Sects. 4. 8. Securities.
Sects. 1. 9. 7. Certificate is efficacious everywhere, and by express words 

extends to negotiation o f Government notes and bank shares, or shares thereof.
■ Sects. 9. 11. Deceased was not a British subject, Rnd had personal estates in 

local jurisdiction of Supreme Coprt. The Court may gmnt probate or letters. 
The Supreme Court and Zillah Court are reciprocally barred o f jurisdiction by 
prior exercise of functions.

Sect. 2. Curator’s function is personality barred by certificate, or by probate or 
letters.

Liability of real property.
Real property o f Maliomedans and Hentoos is liable, as assets in the hands of 

executors and administrators, to the payment of debts o f deceased owners. This is 
not doubted, but it is doubted if  such estate of British sUl^ects and others are s©̂  
liable. It is therefore enacted that real estate o f Briti$h subjects within the general 
Presidency, and o f others non-Muslim and non-Gen too persons, shall be liable fior 
payment of deceased’s debts in the ordinary course o f administration; executor or 
administrators may sell.

D r a r t  A c t .

Whereas the existing wages and rules for remuneration o f Official Administrators 
and Curators require amendment: . . .  .

I t  is hereby enacted, that the Governor-general, in Council shall be authorized 
from' time'tb time to fix by proclamation, published in the Government Gazette,

the
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the ratea o f commission which the official administrators under 39 & 40 Geo. 3, ^
sect. 21, appointed by a Supreme *Court by virtue o f 55 Geo. 3, c. 84, s. 3, a On Fees ahri Sala- 
Curator appointed under Act X X . of 1841, s. 9, shall be entitled to charge the <>f the OHicihs 
estate o f deceased; and such rules shall supersede the reasonable usage recognized ^ Supreme 
in the 55 Geo. 3, c. 84, and the r^te defined in sect. 7, Act X IX . of 1841. ourts.

In  extension of 39 & 40 Geo. 4, c. 79, s. 21, it is hereby enacted, that if  a 
British subject die intestate within the general jurisdiction of a Supreme Court, it 
may issue the letters prescribed by this section, on being satisfied that effects of 
deceased exist in such jurisdiction.

It  is hereby enacted, that letters granted to the Ecclesiastical Registrar shall be 
recalled on application o f the person having a preferable right to such letters or 
title of ’ execution. Who was absent from the local jmisdiction o f the Supreme 
Court when the letters to the Ecclesiastical Registrar were issued, and whose 
application has not been unreasonably delayed ; and it is also enacted, that letters 
or probate shall be granted to such applicant, and that the Court ttiay, in cases of 
suppression of letters previously granted to the Ecclesiastical Registrar, direct the 
Ecclesiastical Registrar to charge only a part o f the regulated commissions.

Letters of ̂ administration granted by a Supreme Court may be extended to 
charge and management of real estate' situated within the general limits o f the 
Presidency, if deceased were a British subject, and situate within the local juris
diction of the Court, i f  not such Subject; provided that it be shown to the satis
faction of the Court that the payulent of the debts of the deceased will require 
sale of real estate.

I t  is the principle o f Acts X lX .  and X X . of I84J, that the Supreme Court 
or a Zillah Court is ousted of its functions Of granting lettem or probate, or 
appointing a Curator, or granting certificate, When similar functions may have 
been already legally exercised by another court; it is hereby enacted, that the 
principle and the rules providing for it shall continue in full force, any thing 
contained in this Act notwithstanding.

I t  is hereby enacted, that the Ecclesiastical Registrar of a Supreme Court shall 
keep a cash account with the Sub-treasurer of his presidency, throngh which, 
shall pass all his receipts as Official Administrator; and that his payments and 
disbursements in such capacity shall pass through the same account, being effected 
by orders on the Sub-treasurer draWn against the .sums so deposited; provided, 
however, that sums less than 100 Ra. which shall be paid through a petty cash 
account, to be kept in the office of the Ecclesiastical Registtari which will be 
kept in funds by drafts drawn from time to time on the Sub-treasurer against the 
general deposits at credit.

I t  is hereby furthef enacted, that interest at four per cent, per annum shall be 
allowed on such cash account in the general treasury, being chatged to the estate ; 
and that the Official Administrator shall allow such interest on the funds at 
credit of accounts o f individual estates.

The circumstances o f an estate may occasionally require an advance of funds, 
and admit of suCh advance being made securely and beneficially. I t  is therefore 
enacted that in such cases the Registrar Administrators shall apply to the Sub
treasurer for the same, explaining the case; and the Sub-treasurer, i f  satisfied, 
to advance the sum from the general cash account of the Registrar, at the risk of 
Government, and the estate to which such advance is made shall be liable to a 
charge of five per cent, commission, besides interest at four per cent., and one- 
half o f such commission, when realized, shall be receivable by the Registrar; 
provided, however, an advance exceeding 10,000 shall not be madeon«any 
estate without special permission of the Grovernor-general in Council being first 
obtained.

W here a debtor to any estate to which the Registrar had administered unjustly 
refuses payment, and compels the Registrar Administrator to have recourse to 
proceedings at law and equity, the Court trying the claim, if  the unjust resistance 
o f the debtor is apparent, shffil add to the costs recoverable by him the commission 
which will be chargeable to the estate by foregoing rules.

S chem e of Commissions allowed to Official Administrators and Curators.
On money due by individuals to deceased, collected by Administrator without 
• recourse to law - - - r - - - - - 2 per cent.
On monies due by the Government, the ^Bank of Bengal, or any Joint Stock

Bank, recovered without recourse to law, and on cash foun^ in 'deceased’s
house - - - - . - - _ I  per ceht.

14- z 3 On

    
 



o f the Supreme 
Courts.

182 S P E C IA L  R E PO R TS  O F  T H E
No. 1

On Fees and Sala- On sale, proceeds, Government notes, or oir bank shares brought into possession by 
ries of the Officers Administrators - - -   ̂ T  per cent.,

On sale of bullion, jewellery and precious stones, exclusive of one per cent.
allowed to a broker or auctioneer - - - - - - 1 per cent.

On sale, proceeds of ships and real property and factories, when legally 
saleable, exclusive o f commission which may be allowed to a broker or 
auctioneer- - - - - - - -

On rents of houses and lands in Calcutta collected 
On rents of real property, not situate within the local courts 

dency - - - - - - - - -
On sums recovered by recourse to law, exclusive o f law

of commission 
A ct -

for money advanced for use o f an
charges

1 yer cent.
2 per cent, 
o f the Presi- 
5 per cent.

and share
estate under Sale 

- 5 per cent.

Legis. Cons. 
13 May 1842. 

No. 12.

D r a f t  A c t  by the Honourable A. Amos. ,

A n  A c t  for settling the Remuneration of the Officers o f H er Majesty’s Courts of 
Justice in the Territories under the Government of the East India Company.
W h e r e a s  it is expedient that certain officers attached to Her Majesty’s Courts 

of Justice within the teri’itories o f the East India Company should be paid by 
salaries, and not by fees, and that certain fees should be considerably reduced, and 
that the future salaries O f such o f the said officers as are now payable by salaries, 
and the salaries o f such o f the said officers as are now payable by fees, should not 
be regulated by any average of fees, but with reference to the duties and respon
sibility of the office : It is hereby enacted, that it shall be lawful for the Governor- 
general in Council, as often as hoy office held by any such officer as aforesaid shall 
ISecome vacant, to declare whether the successor to such office shall be remune
rated by. a salary or by fees, and to make such reduction in the amount of fees as 
may be deemed proper, and to fix such salary, in case a salary be payable, as may 
.be deemed proper, regard being had to the duties and responsibility o f the office, 
and not to the fees actually or formerly payable.

Legis. Cons. 
13 May 1842. 

No. 13.

M inute by Sir E. Perry.
M i n u t e  on Ecclesiastical Registrar and Administrators in India.

N o t h i n g  in the practice of the Supreme Court strikes an English lawyer, on 
arriving in this country, more than to find it is an established rule to allow 
executors and administrators five per cent, on the effects o f parties who have left 
property to be administered in India, pew things strike the English public so 
much as to hear that the largest fortunes taken home from this country have been 
made by gentlemen filling the office o f Ecclesiastical Registrar, and derived solely 
from the per-centage to which they are entitled on administering estates. It is, 
besides, an unpleasant reflection for every man in India who has put by a few 
thousand rupees, that i f  death should cut him off before he has transferred his 
property to England, the Company’s paper standing in his name, or the balance in 
the hands of his agent. Will not find their way to his heirs Without the deduction 
o f at least five, and possibly ten or fw'elve per cent.. For when a mercantile house 
under a poiver Of attorney obtains letters of administration, it is, I  believe, not 
unusual to claim commission, as in other agency business, on receipts and pay
ments, which adds one or two per cent, to the five receivable under the rule of 
court; but when the Ecclesiastical Registrar has taken ou t, administration, and 
collected the effects o f a deceased party, and subsequently a merchant’s house 
obtains a power of attorney, and repeats the grant pf administration to the Eccle
siastical Registrar, the latter only pays over to the merchant the balance in his 
hands, after deducting his commission, aftd the merchant, in his turn, in paying 
over to the next Of kin, deducts his commission,-.makiUg a total deducted from 
the estate varying from 10 to 12 per cent.

By this practice it may happen, as in fact it has happened, that the estate of 
an insolvent not able to pay 10 s. in the pound to the creditors, may give in the 
shape of commission 20,000 or 30,000 rupees to the administrators. By this 
practice it may also happen that iVhat would have proved a comfortable subsistence 
for the family of a deceased party, is entirely swallowed up by the large commis
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sion. For suppose a man die, leaving 10 lacs of Company’s paper, on ■which he On Fees and Sala-
had borrowed nine lacs, the Ecclesiastical Registrar, on obtaining administration, ries of the Officers
■vvould entitle himself to 50,000 rupees as his per-centage on the gross assets; i f  after
that, (as is frequently the case) a secoild administration is taken out by friends of '
the family, a second commission of ■five per cent, would be claimable* on the nine
lacs and half; and thus the next*of kin or those entitled under the will, instead
o f receiving a lac of rupees, as they would have done if  the property had been
in England, are obliged to content themselves with 200 or 300.

The question, therefore, naturally arises. Whether there is any thing peculiar to 
British India with reference to the administration of deceased parties’ estates, 
which calls for a rule giving payment to executors and administrators, no such rule 
existing in England; and secondly, i f  it should appear that some such rule is 
necessary, whether so large a commission as five per cent, is requisite for the duty 
to be perfornied.

1st. The Supreme Courts in India have in most cases adopted the practice of the 
courts at home so rigidly, even when a totally different set o f circumstances Would 
seem to have called for more original foi;ms, that it is impossible to avoid surprise 
at the innovation in the law which is caused by a rule entitling executors to a 
commission of five per cetit. Lord Eldon expressed this feeling strongly wheti the 
point was first brouglvt tO his notice in the Court of Chancery. The truth is, I  
believe, though, as I  aui writing on the road without books, I  Cannot assert it, 
that the practice of allowing remuneration to administrators sprung up prior to the 

' establishment of the Supreme Court, at a time when the demands of a European 
resident on the spot, and connected in interests with the members of an imper
fectly constituted court, Were likely to receive more favour than the^silent claims 
o f absent parties, that in some cases it w'as ho more than an equi’Valent for the 
duty performed, and that it never underwent any discussion or scrutiny from 
parties interested in disputing its legality ; und thus when inquiry was at length 
made into the grounds on which the rule rested, a difficulty, Ipng established prac
tice was vouched to give it Validity, and Lord Eldon first> and an Act o f Parliament 
subsequently, recognized its existence.

The question, however, is not whether a commission to administrators ift India is 
warranted by law, but whether the service performed by them, but which is performed 
gratuitously in England, require remuneratio.n here. It may he observed that the 
duties of an administrator, especially of an administrator in Ind.ia, are of a very simple 
nature. On obtaining authority fi‘om the Court of probate, he collects in the effects 
, o f the deceased party, sells his ^rpiture and goods by auction (unless the family wish 
to retain them), pays the outstanding bills, and remits the balance to the next of kin 
or party entitled, Eor these duties no legal or other technical knowledge is requisite.
Common vigilancOj honesty and acquaintance with the ordinary business of life 
are all that is required. Accordingly, the friend of any European dying in this 
country might transact all these duties satisfactorily, and with very little trouble to 
himself; trouble, indeed, so small, that, independently of other considerations, it 
would be preposterous to provide a remuneration for it by law. Accqrdingly, in the 
late Mutiny Act, which appears to extend the powers qf regimental administrators, 
no remuneration is awarded to the officer who conducts the admiliistration; h® 
discharges the office as part of his duty; and possibly in India, as it is at present 
circumstanced, no more difficulty' ■would be found by Europeans, o f whatever class 
in life, in choosing a friend to act aS executor, than is found on similar occasions in 
England; and the same feeling of duty which ptompts a man to act for the widow 
and children o f his deceased friend gratuitously at home, would no doubt h© 
equally operative in India, were the legal clainj to five per Cent, commission 
abolished. *

It  cannot he denied, however, that many cases may occur in this country which 
require the interposition o f a paid administrator. A  European may have bCett too 
short a time in the country to make a friend. Or at all events one willing to act 
without remuneration. The creditors or next Of kin who would he entitled to 
administer are not on the spot, and the property may require immediate care to 
preserve it from injury. For all such cases a public officer like an Ecclesiastical 
Registrar seems absolutely necessary. But i f  there be a public officer whose 
duty and interest should combine in making him interfere where death occurs,

and

* It is true that the Siipreme Courts have the power in certain cases to apportion the coimpission, and in 
the case mentioned would undoubtedly do so, if the facts were brought to their knowledge ; but parties apply
ing to a court of law rarely disclose facts contrary to their own interests,

iq . z 4
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and no executor presents himself, a public officer whose salary and position in 
life should ensure high character, and whose subordination to the Supreme 
Court should secure a control over his accounts and proceedings, which can 
never be exercised effectively over the conduct o f private administtatots, it 
would* appear to be needless, and even prejudicial, to allow remuneration to private 
parties. A ll who prefer having their afeirs administered after death by a friend 
have only to nominate such friend as their executor, and i f  he consents to act, he 
performs the part o f a friend by saving the commission to the children of the 
deceased party. I f  the duties o f the executorship are onerouS, it is to he 
presumed that the dying man supposed that his friend would undertake them, 
gratuitously ; but if  the burthen is too much for friendship to undertake, and the 
agency is repudiated, except as a paid agency, common experience would seem to 
show that the business Will be better done, and cheaper done, by those whose 
express duty it is to perform it, than by an amateur undertaking it, perhaps, for 
the first tinie. Ry this proposal o f making the Ecclesiastical Registrar the sole 
paid administrator, several advantages will probably accrue; first o f all, the avoid
ance of an indecent struggle for the administration Of a large estate between the 
Registrar and a so-called friend Of the deceased; secondly, the saving to the public 
on all estates administered by private parties, and in the amount o f commission 
now payable, which could never again exceed a fixed sum; a third advantage would 
probably result in the Ecclesiastical Registrar becoming nearly the sole adminisr
trator to deoeased’s estates. For that frapd is to be guarded against m the case
both of public and private executors, every day’s experience and the provisions 
of the law itself proclaim. But as fraud is much more easily found out in the 
case of a public officer than o f a private individual, from the circumstances of the 
former being the servant of a court o f law competent to exercise all control over 
him, of a large number of people being interested on their own accounts to 
watch his conduct with respect to administrations, and o f the public vigilance, 
always beneficially exerted with regard to public officers entrusted with a control 
over other people’ ŝ funds, it may be assumed that, cateris parihus, cases of fraud 
will more frequently occur when these guarantees are wanting; and therefore in 
cases where administration is accepted solely on the ground of payment, the public 
are safer, on the whole, with a public officer as administrator,. than with a private 
individual. Another advantage may perhaps be hinted at in the moral effect (surely 
no inappropriate object o f law) likely to be produced by a law holdingout additional 
advantages to be obtained by conciliating friends, and which in a country “  where all 
on which the hand or eye can rest give sad and Solemn warning that we die,” may 
come to be considered a part of moral duty that every man ought to be ready in 
his turn to render to another.

2d. The remaining question is, what amount o f payment is necessary to secme a 
trustworthy, respectable public officer for the performance o f the duties of Eccle
siastical Registrar ? I f  it be true, as I  obsetved before, that the duties of an 
administrator are o f a very simple nature,* requiring no special education or pre
vious training, and such as can be and constantly are satisfactorily performed by 
persons in every station o f life, it seems clear that individuals in th$ British society 
resident in India will always be found well fitted fpr the office on such salary as is 
proved to secure trustworthiness and habits Of business in other public offices.

It is sometimes erroneously supposed that a lawyer is required for the post, but 
that is not so; in the minor Presidencies the office haS been frequently filled, and 
not ill filled, by gentlemen from tfie army, and otliers. Difficult questions of law 
may occasionally arise, but in such eases the Ecclesiastical Registrar, whether 
layman or lawyer, will (as it is understood he always does) resort to the professional 
advice of some gentleman in actual practice.

I t  cannot be contended, therefore, that for such an office, and for such qualifica
tions as are required, a Salary equal or greater than that o f the Chief Justice or a 
member o f Council is necessary. I t  can hardly, I  apprehend, be doubted, that an 
allowance of 1,500 to 1,800 225̂  a month would secure the services o f gentle
men at each of the Presidencies, fitted from tljeir position in society to inspire 
confidence in their character, and to give the security against malversation which

is

* It sometimes occurs, no doubt, that the administratiott of a native's estate is a very complicated matter ; 
but the executor in such cases is, usually a native, and the Supreme Court have adopted a  rule as to hiid, 
.■ which I am humbly recommending should be extended to all executors. Sir H. Comptoj  ̂C. J.at Bombay, 
•following, I believe, the practice of Calcutta ami Madras, laid down that European;’executoi-s only were 
entitled to commission. ' •
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is called for from the holder o f suph an office. The payment o f officers by fees or On Fees and Sala- 
by fixed salary, is a question that has been so much discussed o f late years, as to rksof the Officers 
make it unnecessary to do more than refer to the conclusions generally adopted. ^ the Supreme

Where fees are payable on each stage o f the business, and it consequently ______
becomes the interest o f those entitled to the fees to make as many stages as pos
sible, the mode of payment is considered the most objectionable, and for this reason 
all law taxes are now universally condemned. On the other hand, when the fee is 
paid on the amount o f business done, without reference to the time consumed, it 
seems to afford the best Stimulus to activity and despatch that can be devised, and for 
this reason is adopted in most mercantile transactions, as amongst brokers, factors 
and agents generally. An Ecclesiastical Registrar appears to fall within the 
second class; but the objection to paying him by fees or commission is, that it is 
then difficult to avoid paying him too much. I f  the commission of 5 per cent.
Û ere reduced to' 2-g-, it appears by no means improbable that in the course of a few 
years as large a salary might be obtained by the Ecclesiastical Registrar as undet 
the present commission; and as the object Of the present paper is to save tho 
pockets of, generally speaking, a veiy poor claSS, viz., the families of Ehropeans who 
have died in India, an objection on this.grouud seems of the greatest Weight. A ll 
that might be Wanting, in affixing a defined'salary to the Ecclesiastical Registrar, 
would be to afford some mOtive for the activity now displayed in the discharge of 
the office, and which might slumber under the pleasing certainty of the first of 
each month’s returns'-, but such a motive is easily supplied by giving a small per* 
centage, say ̂  per cent., on every estate administered by him ; and if  Government 
should think that the alteration proposed, though highly beneficial to a class 
already the objects o f much beneficial legislation, presents difficulties against 
being carried into effect from the additional expense it casts on the Government 
o f some 60,000 rupees per annum, a source can easily be pointed put, viz,, the 
administered estates themselves, from which this amount Can be obtained.

I  have no returns before me of the amount o f commission received by the Eccle
siastical Registrar at the three Presidencies; btit as the topic of allowances is a 
favourite one in Indian society, perhaps the following estimate, founded on the 
popular calculation, is not very incori'ect:—

Amount received by Ecclesiastical Registrar, at 5 per cent, commission:

Calcutta - - Rs. 7,000 a month - * 84,000
Madras - - R 5, 2,500 - - 30,000
Bombay - - Rs, 2,000 „  - - 24,000

R s, 1.38,000.

If, therefore, instead o f 5 per cCnt. commission, 2 or 2^ per cent, only were 
directed to be taken, it is clear that the Government would be able to reimburse 
themselves the amount o f salary paid to the Registrars. But this calculation is 
not put forcibly enough; for in all the Presidencies a considerable number of 
estates are administered by private administrators, on which commission is now 
payable according to the proportions in the Madras almanack for 1840- Private 
administrators may be reckoned at half; and therefore to the sum now paid to 
Ecclesiastical Registrars, viz. - - - - - -  138,000

Add half as much for private administrators - 69,000,

Total paid on deceased estates per annum 207,000*

And as it is to be presumed that a large proportion of private administrators, who 
now act for the consideration o f the per-centage, would cease to do so, when their 
acting was to be gratuitous, it seems dear that the number of estates to he admi
nistered by the Ecclesiastical Registrar would be increased, and therefore a per
centage o f 2 per cent, on all such estates, and on such estates only, would more 
than produce 50,000 rupees a year.

The

- There is probably a larger sum than this paid by the Indian public, or rather by their English repre
sentatives ; for supposing that the estimate above given is fully equal to the total amount of commission at 
5 per cent., there is still to be added the additional per-centage for double adiftinistrations, &c., which it has 
been shown is charged on certain estates. Altogether, it would appear that if the suggestions in the present 
paper should be carried into effect, there would be a saving to a very Jielpleas class of the public, at lea«t 
150,000 rupees a year.

14. A  A  ,
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The only consideration that remains is with respect to ttlxe parties who would 
he affected by the change proposed, viz., the Ecclesiastical Registrars, and the 
Judges of the Supreme Court, who appoint to that office. But the interests of 
the former need not be dwelt on for a moment, as the naorai principle is far too 
universally received, of not making any change for the public benefit that shkll 
sacrifice individual interest, to doubt that it would be acted On by the Govern
ment. The interests of the actual occupants o f the office might even be made to 
coincide with those of the public, and immediate efficacy he given to the scheme by 
the Government guaranteeing to them their present average income, and at the 
same time reducing at once the per-centage. But this would involve an immediate 
sacrifice on the part of Government o f some 5,000 rupees.

The patronage of the Supreme Court is therefore what is most to be considered. 
Government might perhaps insist that i f  they pay the Ecclesiastical Registrar, they 
should also appoint him. The Supreme Court would not unnaturally demur to 
the consequence; and as it does not Seem a logical or necessary one, it is to be 
hoped that it would not be insisted on ; at all events, i f  the question should even
tually turn on a balance o f private interest, I am quite sure that the former would 
have no weight with the present Chief Justices of India. ^

The conclusions, therefore, which I  humbly wish may be drawn from the fore
going observations are, that it would be expedient to pass an Act disallowing all 
commission to executors and administrators, except as hereinafter mentioned. 
To provide that the commission o f  5 per cent, heretofore received by Ecclesiastical 
Registrars on estates administered by them, shall continue to be received by them, 
so long as the existing Ecclesiastical Registrars continue in the said office respec
tively, and to enact that all future Ecclesiastical Registrars shall receive per annum 
as specified in a Schedule, in lieu o f all fees and commission except as hereinafter 
mentioned. ,

To enact, that on all estates administered by the Ecclesiastical Registrar, he 
shall, before paying over the balance to the party entitled, deduct a commission of 

per cent, on the gross assets; per cent, o f which he shall retain for his 
own fee and reward, and the remaining per cent, o f which he shall pay over 
to the Treasury o f the Honourable Company.

Vaniembady, 28 March 1842.
(signed) E. Perry.

Lcgis. Cons. 
13 May 1842. 

No. 14.
Registrar of the 
Supreme Court.

MiNdTE by the Honourable A. AmQs, Esq,

W ith  reference to the desire that this subject should be taken up forthwith, 
I  have to notice that my first minute and my draft A c t were in circulation some 
days before the next meeting of Council subsequent to thq reqeipt o f Lord Ellen- 
borough’s letter; but it was properly wished to see the previous correspondence on 
the subject of the Registrar. Mr. Peel’s patent arrived in a few days after Lord 
Ellenhorough quitted Calc. ..ta. I  have ascertained that the appointment is not 
with the Chief Justice, hut with the whole court.

Since writing my last minute, 1 have circulated a note by Sir Erskine Perry on 
the subject o f the Registrar. I  may also mention that I have reason to believe that 
the Madras Judges are at present engaged upon a measure for diminishing the 
fees of all the officers o f thbir Court; none o f these- officers are in fact paid by 
salaries.

I  think it deserving the consideration of Council whether w'e should not at 
least leave it open to decide, upon a vacancy, whether the Registrar should be 
paid by a salary or fees, or at all events, as Sir E. Perry suggests, partly by fees; 
but I  conceive it may be proper that the courts should adopt some rules for 
diminishing the Registrar's appetency for managing that kiud o f property, which 
is not liable to waste or spoliation, i f  not immediately perfected, wffiere there is 
reason to believe that an executor or next of kin will speedily be in a condition 
to take charge o f the estate of a deceased.

The fee of five per cent, on the transfer o f public securities must cleai-ly be 
reduced, and it may probably be desirable to prevent agency houses from making 
this exorbitant charge. Executors even, 1 am told, claim this high commission 
as their right.

I still
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I  still think it desirable that aU the fees and all the salaries o f the three Supreme On Fees and Sala, 
Courts should be revised, and that we should on the present occasion go into the ries of the Officers 
whole subject, and not confine ourselves to the office of the Registrar.

Though I have di’afted an Act, I think that very probably what we desire may ‘ 
be effected by rules o f court, without legislation. I  would strongly recommend 
consulting the Judges upon the subject. I  believe they would have every dis
position to reduce all the fees and all the salaries, and to place their officers upon 
fees or salaries as Government might think most expedient; nor do I  apprehend 
that they would raise any question o f patronage as to the future appointment to 
any office which wmuld not admit o f very easy adjustment, and that without 
pecuniary compensation.

2 May 1842. (signed) J. Amos.

(No. 95.)
To T. H. Maddock, Esq., Secretary to the Government o f India, wdth the

Governor-general.

Sir,
I  AM desired by the Honourable the President of the Council Of India, in 

Council, to request the favour of your laying the accompanying paper?* before 
the Right honourable the Governor-general o f India.

2. The Honourable Mr. Amos, with his minute dated the IRth of April, laid 
before the Board the draft of an Act for settling the remuneration of the officers 
o f Her Majesty’s Courts o f Justice in India. Mr. Amos is o f opinion that the 
system o f paying t^e Ecclesiastical Registrar by fees is expedient for the public 
intei-ests; and this opinion is held also by Sir Erskine Perry, whose note on the 
same subject accompanies this despatch. The Government Of India, when it 
resolved in 1836 upon altering the system o f remunerating the officers of. the 
court, had intended to include the Ecclesiastical Registrar, and thus abolish all 
fees, but gave up this intention as respected the Ecclesiastical Registrar upon the 
following reasons urged by the Judges of the Supreme Court in their letter of 
25th April of that year:—

“  The only explanation whiph remains tp be ^iven of the proposed final arrange
ment respects the offices of Ecclesiastical Registrar, as ejc-officio administrator, 
and of the Interpreters of the court. In these cases we propose to depart from 
the general principle o f  paying all officers by salary exclusively, and to leate the 
Ecclesiastical Registrar in possession o f his Commission on estates administered 
by him, and tiie Interpreters in the receipt o f their fees. W e consider generally 
that an officer receiving a competent salary is bound to give his whole time to the 
performance o f his duties, and that there is no occasion, therefore, to increase his 
profits on account of additional labour when he is sufficiently rewarded for all 
that he can bestow, nor to diminish .them on account o f occasional diminution of 
exertion when his time, his principal possession, does not become any niore his 
own, though it may be less fully employed. This is the general principle on 
which we have suggested salaries in preference to fees; but it does not apply to 
the case of the ex-officio administrator, for two reasons: he has the custody of 
very large sums o f money, for which he is responsible, and finds security in a large 
amount, and as these sums increase, his pecuniary responsibility increases also. 
No fixed salary can be an uniform and equitable compensation for this varying 
risk. The same principle might seem to apply to the case o f the Accountant- 
general and Receiver, who also receive money, and are remunerated by a com
mission Upon it. They are, however, bound by the rules of the court so to deal 
with the monies which come to their hands, as, in substance, to incur no risk; 
and we see no reason, therefore, for excepting them from the general principle 
o f payment by s^aries.. The office o f Ecclesiastical Registrar necessarily requires

him

Legis. Cons. 
13 May 1843, 

No, 15.

* Letter from Judges, Supreme Court, at Calcutta, dated 2oth April 1836; Letter to ditto, dated I4tli 
November 1836; Letter from ditto, dated 21st November 1836; Letter frpm W . H . Smoult, Ecclesiastical 
Registrar, 21st November 1836; Letter to Judges, Supreme Court, Calcutta, 5th December 1836; Copy of 
Note from the Governor-general to Mr. Amos, dated 6th A pril 1842; Letter to Accountant-general and 
Civil Auditor, dated 21st March 1842; Letter from Accountant-general, dated 24th March 1842, With enclo
sure ; Letter from Civil Auditor, dated 29th March 1842, with enclosure; Copy of Minute by the Honourable 
M r. Amos, dated 13th April, with enclosure and Draft A c t ; Copy of' a Note by .Sir E . Ferry, dated 28th 
March 1842; Copy-of Minute by the Honourable M r. Amos, dated 2d M a } '1842,

1 4 . A A  2
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him to use a much larger discretion and incur a real responsibility; besides, tliis, 
all other officers of the court act only in matters brought to their notice, in 
which, therefore, they are not only bound to do their duty fully, but are neces
sarily and easily liable to animadversion i f  they neglect it. But the Ecclesiastical 
Registrar is very largely employed in looking out for occupation in ascertaining 
what estates there are which require to be administered to, and this he may 
neglect, i f  he has not the stimulus of interest, without becoming in any way 
subject to the censure of the court, vffiich has generally no means of knowing, 
except from himself, what cases there are which require his interposition. We 
have a right to expect that we shall never appoint a corrupt officer, and there
fore we do not fear the incomplete discharge of the duties of any situation, 
where the officer must either perform or wilfully and deliberately neglect them. 
But nothing can make it certain that we may not appoint an indolent one ; and, 
therefore, in this situation where it depends on the-officer himself whether he is 
or is not to have the opportunity o f exertion, we think it desirable that his 
emoluments should continue to depend on his activity. W e  propose, therefore, 
that the Ecclesiastical Registrar, as ex-officio administrator, should continue 
to receive his usual commission, and to defray the expenses of that office out of* 
it. The average amount o f his receipts and expenditure would make the net 
annual value o f his office average, as nearly as we can compute it, the sum assigned 
it as a conjectural estimate in Schedule (E .)* In consideration of the large 
emoluments derived from this source. We propose that the officer perform the other 
duties of Ecclesiastical Registrar, and those o f Equity and Admiralty Registrar 
and Sworn Clerk, without any additional salary; the expenses o f all these offices, 
except that o f the ex-officio Administrator, being borne in the way to be hereafter 
proposed as a general arrangement.”

3. The Judges were, however, apprised that the rate o f commission drawn by 
the Registrar, would be subject to revision on the occurrence of a vacancy.

4. The President in Council, after careful reconsideration o f the question, is 
o f opinion thUt the Ecclesiastical Registrar should continue to be remunerated 
by fees, but that a reduction ought to be made in the rate charged for adminis
tering invested property. This may be fixed at one per cent, when the amount 
is considerable, with an increasing rate for smaller sums, leaving five per cent, 
to be charged, as at present, on other descriptions of property.

5. Mr. Amos, it will be perceived, is of opinion that the fees and salaries of 
officers in Her Majesty’s courts at all the Presidencies should be revised. He 
believes the salaries of the officers in the Calcutta Court, as fixed by the, last 
arrangements, to be very high; aftd he suggests that while engaged on the 
question of reducing the fees o f the Ecclesiastical Registrar, the Government 
should also revise the salaries o f all the paid officer’s o f the court. In  this the 
President in Council fully agrees. A t  the other Presidencies the officers are still 
remunerated by fees, and the President in Council would propose to press an 
alteration in this system, so as to make it correspond with the system in 
Calcutta; at all events, i f  an entire change o f system should not upon good 
grounds appear everywhere desirable, the suitors may, as far as possible, be 
relieved by a reduction in the rate o f fees.

6. Should his Lordship concur in these views, the President in Council will 
consult the Judges at all the Presidencies. It  may be proper to defer the con
sideration o f the A ct until the result o f the proposed communication; for his 
Honour in Council expeOts the willing cO-operation o f the Judges, and the matters 
to be adjusted may effectually be provided fof by Rules o f Court without the 
necessity of a Legislative Act.

I  have, &c.
(signed) F. J. Holliday,

Fort William, 13 May 1842. Secretary to Government o f Bengal.

(No. 29

*  “  This is the result as the average taken, as already mentioned, for a period of eleven years. tVehave 
since been furnished with a return for 20 years, the average of whigh is inueh lower (to  the extent o f about 
11,000 rupees per annum), and wbiich M r. Smoult considers more fairly to represent the average value of the 
office, especiaUy as the period of 11 years includes one of very extraordinary emolument (very nearly two 
lacs of rupees), which he considers not to be fairly included in an average extended only over 11 years. I f  this 
be so, the value assigned to his Office would undoubtedly have to be diminished. W e  incline, however, to 
think that the period o f 11 years is more likely to furnish* an accurate estimate o f the present value tjian the 
longer one, as the business o f the office, independently o f the accident of that very ^ ea t  year, has decidedly 
increased, and is, we think, likely rather to increase than to diminish.^’ '
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(No. 29 of . 842.) Legis.Cons. ,
Prora tlie Junior Secretary to the Government of India with the Governor-general 5 Aug. 1842. 

to F. J. Hallidaî , Esq., Officiating Secretary, Government of India, Legislative 
Department.

Sir, Allahabad, 20 July 1842.
I  AM directed to acknowledge the receipt of your letter, No. 95, dated the Leg>s. Department. 

1,8th Ma;y last, with its enclosures, relative to a proposed revision in the fees and 
salaries of Hey Majesty’s officers in the Courts of Judicature at the several 
Presidencies.

2. In reply, I am directed to state that the Right honourable the Governor- 
general entirely concurs in opinion with the Honourable the President in Council, 
as expressed in para. 4 to 6 of your letter, and requests that his Honour will take 
the necessary steps for giving effect to the measures proposed^

Allahabad, 20 July 1842.

I  have, &c.

(signed) C. G. Mansd,
Junior Secretary to Government of India with

the Governor-general.

(No, 195 and 196, Madras and*feombay; No. 61, Calcutta,)

To the Honourable the Judges of the Supreme Court at Calcutta, Madras and
Bombay.

' Honourable Sirs,
WlE have the honour to enclose for your information copies of a letter to 

Mr. Secretary Maddock, dated the 13th May last, and of Mr. Haddock’s reply 
o f the 20th ultimo, respecting the remuneration of the officers of Her Majesty’s 
Courts of Justice in India, and shall feel obliged by a communication o f your 
sentiments upon the principle of the measure proposed in the letter to Mr. 
Maddock, and on the best mode of carrying it into effect.

5 August 1842.

W e  have, &c.

(signed) JV. fV̂  Bird.
W. Casement.

A. Amos.
H. T. Prinsep.

Legis. Cons. 
5 Aug. 1842, 

No, 4.

To the Honourable the President o f the Council of India in Council, 

Honourable Sirs,

W e have the honour to address you, in answer to yoUr letter to us dated the 
6th August 1842, enclosing for our infoi’mation copies of a letter addressed by 
you to Mr. Secretary Maddock, dated the 18th May last, and of Mr. Haddock’s 
answer thereto o f the 20th July last* respecting the remuneration of the offi'cers 
o f Her Majesty's Courts o f Justice in India, and requesting a communication o f 
our sentiments upon the principle o f the measures proposed in the letter to 
Mr. Maddock, and on the mode o f carrying them into effect. By the arrange
ment entered into between the Government of India and the Judges of the 
Supreme Court at this Presidency in the year 1886, the latter were enabled to 
pay the officers o f the Court by salaries instead o f by fees, or fees and salaries 
combined. This was done in pursuance o f a suggestion emanating from the 
Board of Control, and contained in a letter from the present Lord Glepelg, then 
the President of that Board, bearing date 'the 13th May 1832, and addi’essed to 
the Judges of the Supreme Court. The substitution o f fixed salaries for fees, as 
the mode of remunerating officers of the Courts of Justice, had then been gene
rally introduced in legal reforms in Scotland and in England, and its superiority 
was assumed to admit of no question. The arrangement before referred to pro
ceeded on this assumption, on which the Government o f India acted {see their 
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On Fees and Sala- Lettef of the l4th November 1836, to the Judges o f the Supreme Court), Ifc 
ries ôf ĥe Officers ^^ould now be extremely inconvenient to revert to the former mode of payment;

if, indeed, a return to that system be now practicable; and it appears to us tb 
be so inexpedient to weaken the stability of the arrangement by discussing the 
wisdom of the preference given to fixed salaries as a mode o f remuneration, con-t 
trusted with a payment by fees, that ŵ e forbear from any discussion of the subject. 
The arrangement which was then eflected has been acquiesced in, and no com^ 
plaints have been made of its. operation. This was not the case when the 
payment by fees prevailed. The Government expressed in warm terms their 
approbation of the spirit in which the Judges of the Court at that time had met 
their suggestions of reform, and had reformed the establishments of the Court. 
The Government, indeed, expressed an opinion that the salaries fixed by the 
Judges were in sonie instances high, and grounded this opinion on a comparison 
between them and the highest rate o f remuneration given to the servants of the 
East India Company in the Civil Service not in Council; a comparison which 
could not be made complete without taking into account the certainty of a main
tenance in the Honourable Company’s civil service to all who enlbrace it, who 
are not rejected from it fOr misconduct, the early advancement in it to a 
comfortable and adequate maintenance, the. privileges it affords, the indulgences 
which the Company grants to its servants, and the prospect o f an annuity pur
chased, but in part by the contributions of the annuitant. The, profession o f the 
Bar is expensive in the training to it, and generally for sonte considerable period 
afterwards it affords maintenance to few, ruins many, and its advantages are 
uncertain of duration when enjoyed, T te  inequality objected by the Government 
w'as, in our opinion, apparent rather than real; but be this as it may, the Govern-, 
ment ratified the scheme laid before it by the Judges; the objections to which we 
have referred were never again renewed ; the Judges had no notion that changes 
were contemplated in the Registrar’s emoluments, or in the salaries prospectively 
fixed to the offices of the Court by the schepie alluded to, and they filled up 
appointments on subsequent vacanciOs upon the supposition that that arrangement 
was not about to be disturbed. These officers so appointed accepted their offices 
in that belief. By the scheme in question, it  was mentioned that the three offices 
of Ecclesiastical, Equity and Admiralty Registrar would be filled by one officer, 
discharging all the duties of the office o f Sworn Clerk, which was to be sup
pressed on its being vacated by Mr. O. Dowda. The Government had at 
first inclined to the opinion that the Ecclesiastical Registrar, as Official Admi
nistrator, should be a salaried officer, as well as the other officers of the Court. 
The Judges, in their letter to the Government before referred to, proposed the 
continuance of his remuneration by the receipt of his commissions on the grounds 
therein assigned. The Government acquiesced in tips recommendation, and its 
propriety is no longer questioned. Upon the appointment o f Mr. Turton to the 
offices which he now fills, viz. those of Ecclesiastical, Equity and Admiralty Regis- 
ti’ar, in the early part of the year 1841, it was agreed between him and the Judges 
of the court, at that time, that he should discharge the duties of the three offices, 
and also those o f  the Sworn Clerk, when vacated by Mr. O. Dowda, and that he 
should be remunerated for these services by the receipt of the commissions as 
Official Administrator. It  should bo remembered that the emoluments wore not 
o f the court’s creation, w'hich had no power to diminish or increase them. The 
right of the Ecclesiastical Registrar to administer the estates of deceased persons 
in the cases in which he acts, is derived from statutes of the English Parliament. 
The commission originally springing from the usage of the place, as an agency 
comnaission,. confirmed by decisions o f the Court of Chancery in England, and 
referred to and sanctioned by the Acts in question, could not have been altered 
by the act of the court, nor by the authority of the Government, nor by the 
united authority o f the tw'o, nor by any thing- short o f a legislative Act. This 
seems to have been lost sight of in the observations contained in the letter from 
the Government to the Judges so frequently referred to. By the consent, how -̂ 
ever, of the officer in question, his commission might have been reduced nr waived, 
and the agreement between the court and him, on the occasion referred ,to, stands 
entirely upon the footing of a bargain or conlpact. The Judges ought not to 
break -it, or recommend, or to forbear to protest against its infraction ; and had 
they been informed that an Act of the nature referred to in the letter to which 
this is an answer was in contemplation, they would, ere it had been, framed, have 
respectfully brought to the notice o f the Government the injurious operation
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wIiicL such an Act as tlmt now contemplated would have on Mr. Turton’s interests,' 
and the embarrassing position in which it Would place the Judges of the Court. 
We trust that we are justified in requesting that this provision may be made pro
spective only, so as not to take effect until a vacancy occur in the office, or that 
we may be enabled to compepsate Mr. Turton for his loss in the reduction of his 
commission, by assigning him an equivalent salary in tespect of the offices of 
Equity Registrar and Admiralty Registrar, the duties of which he now discharges 
without fee or salary. The consequence of any reduction in Mr. Turton’s emolu
ments would probably be, that at the risk of his health again giving way, he would 
return to the Bar, and throw up his offices j his return to the- bar might replace 
him in the position which he held there when he quitted i t ; but if So, it would 
then operate injuriously to the interests of other gentlemen, who have resorted 
hither from other Presidencies, or from England, upon the prospect of an opening 
at the Bar here, and also of those who have shared his practice amongst them. 
If we could induce any gentleman competent to discharge the duties of the office 
of Ecclesiastical Registrar to undertake it at the reduced commission, of which 
we entertain great doubts, We have no hope that we should be enabled to annex 
to it the offices of Equity Registrar and Admiralty Registrar upon the tOrms on 
which Mr. Turton held them. We have no power, under the present arrange
ment, to pay these officers by fees, and none of assigning a salary to them, and we 
should be unable, whilst the present arrangement is in force, to fill np offices 
essential to the due discharge of the functions of the court, oU its Equity and 
Admiralty sides. It has been the constant practice in Great Britain to make 
reforms in, judicial establishments prospective, or to give a compensation to those 
whom they affect. This principle was acted upon by the Government and the 
court when the existing arrangement was adopted, and we hope that it will not 
now be lost sight of. On the occasion of any fhture vacancies, we have the honour 
to propose certain reductions and changes in the establishments of the court, 
which will materially lessen the cost of them to the suitors. The salary assigned 
to the Master, Accountant-general, Examiner in Equity and Examiner in the 
Insolvent Debtors’ Court, when he shall assume this last office, is, by the scheme 
before-referred to, fixed at 54,000 Company's rupees per annum. We propose to 
detach from this officer the duties of the Examiner in the Insolvent Debtors’ 
Court, which we think it will be more convenient to have performed by the chief 
officer of that court, and to confer on the Master the ofl?ce of Taxing Dfficer at 
Law and in Equity, which was formerly held in conjunction with the office of 
Master, and was for some temporary reason disunited from it. This is a much 
more onerous and important office than that of Examiner in the Insolvent Debtors* 
Court, and the labours of the Master will be increased by the alteration. As Mr. 
Grant accepted his office on the undemtanding that it would be fixed at 54,000 
rupees per annum, on his assumption of the antles of the office of Examiner in 
the Insolvent Debtors’ Court, we recommend that during his possession of the 
office, when the addition to its labours shall have taken place, he should receive 
that salary, and that on his vacating office the salary should be reduced to 48,000 
Company’s rupees per annum. This officer is the highest in dignity of all the 
officers of the court; he has duties to transact Which are in their nature Judicial; 
when he appears in court he takes his seat on the Betteh. .Considerable  ̂ attain^ 
ments are necessary to the proper discharge of the duties of the office; and as the 
salary to be assigned to the office on a vacancy falls within the amount which the 
Government thought might properly be assigned to it, namely, the highest: class of 
salaries paid to civil servants, not members of the Council, we hope that it will 
be considered a reasonable remuneration. The office of Official Administrator, wffiich 
is annexed by law to that of Ecclesiastical Registrar, is one which requires in the 
person holding it considerable and varied legal attainments, with habits of business, 
and a knowledge of commercal affairs. The labour of the office is heavy, and it is 
attended with some pecuniary risk. If, in conjunction with this office, that of 
Equity Registrar be united, which conjoint offices none but a man of superior 
powers could hold, a practising lawyer of superior attainments must be selected 
to fill them. Taking this into consideration, and that this officer has always 
received the highest remuneration of any of the officers of the court, we think 
tlRj; on a future appointment, allowances, not exceeding 50,000 Company’s rupees 
per an&om, to be paid partly by commission and partly by salary, in the manner 
hereinafter .stated, will be' free from objection. For the Prothonotary, who will 
also hold the offices of Clerk of the Crown, Clerk of the Papers, Sealer and 
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On Fees and Sala- Keeper of the Records, we propose, on the next vacancy, a salary of 26,000 Com- 
Officers pany’s rupees, in lieu of 36,000 Company’s rupees per annum, which the presept 

" officer receives. The principal officer of the Insolvent Debtors’ Court, who will
hold the united offices of Chief Clei'k of the Court, Examiner, Provisional 
Assignee, and Receiver and Taxer of Costs incurred in that court, will receive, on 
the next vacancy being- filled up, 24,000 Company’s rupees per apnum, in lieu of 
36i000 Company’s rupees, the present salary. The Judges’ Clel-ksin future vacan
cies will receive 600 Company’s rupees per month, instead of 700 each, and the 
whole saving effected will be as follows: —

Salary 4issiĝ ed 
by Judge’s Letter.

faring 
per Anuum.

Master, Examiner in Equity, Accountant-general, 
and'Taxing Officer at faw and in Equity

Ecclesiastical, Equity and Admiralty Registrar, andf 
Sworn Clerk - - - - - -

Prothonotary, Clerk of the Crown, Clerk of the Papers, 
Sealer and Keeper of the Records . . .  .

Co’-r- Rs.

4 8 ,o<)o

About
50.000

26.000

»
54.000 

Emoluments 
now aboet

60.000

36.000

6,000 

|> m>ooo

10,000

Chief Clerk in Insolvent Debtors' Court, Examiner 
in ditto. Taxing Officer iu ditto, Provisional Assig
nee and Receiver . . . . . . !?4,ooo 36,000 12,000

Judge’s Clerk - • - 21,600 25,200 3,600

T otal Sa Vl!(iG . . . 41,600

This is nearly one-fifth of the whole cost of the Court, as finally established by 
the scheme before referred to. The saving to be effected in the salaries paid by 
Government will be 3L600 rupee&per annum; from that must be deducted the 
salary to be paid to the Equity and Admiralty Registrar of 10,000 Rs.; this will 
leave the total amount saved in salaries 21,600 Rs. and the residue will be made 
up of the redufetion in the commission. To ope who views these reduced salaries, 
contrasting them with the remuneration givep to offices of the like kind in Eng
land, and not taking into account the usual fate of Indian allowances, they may 
appear to be fixed still at too high a rate. Viewed relatively to India, they cannot 
be so considered; nor w-ould it be just to assign lower salaries to these offices, 
unless a reduction took plaCe in all salaries throughout India which are paid to 
civil servants either of the Crown or of the East India Company. The plan of 
reduction of thp commission now payable to the Ecclesiastical Registrar appears to 
us to be objectionable. I t proposes to leave the general commission of five per 
cent, on the assets realized as it is at present, except in the cases where the col
lection of assets, by reason of the nature of the property, is presumed to he produc
tive of little trouble. If it were possible to make the amount of commission in 
every case depend on the trouble occasioned to the administrator, in that case it 
would be desirable to adopt the mode by which this could be best effected. But 
the test proposed is one which appears to us to be essentially defective. The collec
tion of assets is but one of the many duties of a personal representative. Questions 
the most important, the most difficult, and the most troublesome, may, and fre
quently do, arise, where the collection of assets presents no difficulty whatever. An 
investigation into the circumstances of each particular administration is imprac
ticable. The remuneration by commission must be by giving a general commission 
upon the principle of an average. As the commission now is, the commission of 
five per cent, attaches on the assets realized; that is, on the value of what may be 
termed the principal of the fund, of whatever it may consist. If the circumstances 
of an estate require a continuing’ administration, and the investment of funds, and 
the receipt of the proceeds of the same, whether dividends, interest, rent, &c., a 
further commission of five per cent, on the amount of such recurring receipts is 
received. The best course to be adopted, as it appears to us, would be to reduce 
the commission on a future vacancy from five percent, to three-and-a-half per cent., 
and on recurring receipts to reduce the commission to tWo-and-a-half per cent., 
except as to houses and buildings, which are so very troublesome and expensi>e an 
item of administration in the office, that' we think the full reduced ccaitmission, 
viz., three-and-a-half per cent., should still be payable on these receipts- Estimating
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the present net value of the commission to he the same that it was when Mr' On Fees and Sala- 
Dickens filled the office, it may be stated as averaging about 60,000. Company’s 
rupees annually.. It is probable that it would rather diminish than increase. The Courts
reductipn proposed would bring the emoluments down to about 40,000 Company’s ______
rupees per annum, and it is very doubtful whetlier we could induce any gentleman^ 
properly qualified, in whom we should have confidence, to undertake the labours of 
the office, with its risk and responsibility, for this amount of remuneration. By 
annexing to this office those of Equity Registrar and Admiralty Registrar, which 
may be held in conjunction with it by an officer possessing high qualifications, and 
by assigning a S a la ry  of lÔ OOt) Company’s rupees per annum in respect of these 

‘two offices, a very moderate salary for the discharge of the duties of such offices, 
we think it probable that these offices may be filled in a, perfectly efficient 
manner.

These reforms are prospective, and some time may elapse before they can take 
effect. It is desirable to accelerate the period of thejf taking effect, and if the 
Court were enabled to ensure a retiring pension of 1,000 /. a year to Mr. Vaughan, 
one of the officers of the Court, we think that a portion'of these projected improve
ments might be brought into speedy operation, without subjecting the Government 
to any increase of charge. In this event the Court would press on Mr. O. Dowda 
the necessity of his vacating his present office of Sw'orU Clcrk, and taking the office 
vacated by Mr. Vaughan. This would effect an immediate reduction of 34,000 
Company’s rupees per annum, and retaining from that the retiring pension in ques
tion, enough would remain to compensate, in the shape of a salary to Mr. Turton for, 
his offices of Equity and Admiralty Registrar, his loss in the reduction of his com
missions. We submit this to the consideration of Government.

By the arrangement before referred to, the Government Were secured against loss 
by the payment of the salaries which it undertook to pay by means of a sin-plus in 
the nature of a guarantee fund. ' At the time when, the arrangement was effected, 
the Government paid certain salaries to certain officers of the Court; the rest of 
the emoluments of these offices consisted of fees. Salaries were substituted for 
the latter, and the whole amount of fees was paid over to the Government. By this 
contrivance the charge in salaries paid by the Government before the arrangement 
was considerably reduced ; and in this the saving to the Government consisted.
The proceeding had in view the reduction of the charge on the suitors, and not 
the reduction of the charge to the Government; hut the necessity of a guarantee 
against future loss to the Government prevented the Court from carrying the 
reduction of fees to the full extent to which it would Otherwise have been carried.
During the five years that this plan has been in Operation, the Government has 
gained by the arrangement about a lac of rupees. By the falling in of the office 
of Sealer, which was suppressed on the resignation by Sir Edward Ryan of the 
office of Chief Justice, a further saving of 6,000 rnpoes per annum has been 
effected. By the falling in of Mr. O. Dowda’s office, and that of Mr. O. Hanlon, 
which he holds in the Insolvent Court, a further saving of 29*000 rupees will be 
effected. The plan now proposed contemplates a further saving in salai’ieS of 
21,600 Company’s rupees, making altogether iff,6ff0 Company’s rupees per annum.
The charges of the Court, therefore, are altogether on tlm decrease. Its business i& 
slightly, but steadily,* on the increase, and there is no prospect of any loss to the 
Government arising from the bargain which has been effecfed. We therefore 
take the liberty of suggesting that the estimated surplus should now be reduced 
to 5,000 Company’s rupees per annum, and that that sum should constitute the 
permanent guarantee fund; and thus the Court would be enabled now to diminish 
some charges on the suitors, which it is desirous of seeing effected, and still furi 
ther to extend this benefit as the offices in question fall in.

We have, &c.

Court House, 14l September 1842,
^signed) J . P .  Grant, 

tv . J I ,  Seton.

M inute by the Honourable A. Amos.
Legis. Cdns 

53 Dec. 1842, 
No. 10,

Until we hear from the other Presidencies, we cannot well come to any reso-*
Iiitions oil the subject. But it is very satisfaciory to find that the result of our Feesof Ooatt*. 
inquiry at Calcutta has been, that the Judges themselves ''unanimously agree that 
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On Fees and Sala- considerable reductions may be made, and they have stated the amounts of these 
l ies of the Officers reductions (constituting one-fifth of the present allowances), so that no difficulty 

can occur in making a Very material reform, if we stop where the Judges have 
stopped./

The Judges have spoken much of the dignity and confidential duties of their 
officers. I would not raise any issue upon this point, nor upon the propriety of 
their being compensated on the sahie scale (eminently liberal as it is) of civil 
servants; nor can it be denied that the furloughs and other advantages of the civil 
service are valuable appendages to the salaries. But the Judges do not ^ive us 
satisfactory information concerning the quantity of business done by their dignified 
officers.. The quantity of labour is at all events an important consideratioq in a 
question of salary. There is, I believe, no prohibition against the officers of the 
Court trading. I  have heard that they have not unfrequently traded. Thp late 
Registrar was extensively concerned in indigo factories. They may be directors of 
public companies, receiving allowances for their duty in that capacity. The Clerk 
of the Crown has held at the same time the office of Judge’s Clerk, and a director
ship in the Union Bank. The Judges say that they propose to add to the Master’s 
duties that of Taxing Officer, iiistead of Examiner in the Insolvent Court. I  do 
not make out wffiether Mr. Grant has assumed the duties of Examiner in the 
Insolvent Court; but at all events the Judges say that the taxing business will be 
more onerous. All this admits that Mr. Grant is by no means fully employed. 
If he has not assumed the Exatninership of the Insolvent Court, I should like to 
know the reasons. I think; the proposition about Mr. Vaughan will require much 
consideration before it can be adopted.

With regard to the systems of payment by salaries or fees, I believe it is gene
rally considered that the system of salaries with regard to Masters in Chancery in 
England has failed. There is no doubt an inconvenience. in changing from one 
system to another, and it seems clear that the Registrar should be paid in part-by 
fees. I have little doubt that there are various collateral advantages which render 
the Registrar’s office much move valuable than as here represented, and a windfall, 
such as-Sir W. Macnaghten’s, stock, must put averages out of the question.

. I  have been told that when Palmer & Co. paid the balance of the Martiniere fund 
into the Master’s office, the Master received as his fees a lac and a half.

When Mr. Turton was at Darjeling for a considerable time, I believe his 
duties were perfoiTOed by Mr. O. BoWda, who has offices of his , own under the 
Court.

Officere of Supi'eme 
Ceurti Miuuie.

19 September 1844. (signed) A. Amo$.

Legk. C ods. 
*22 Dec. 1842. 

No, 11.
To the Honourable the President in Council of India.

Fort William, Madras,
Honourable Sir, 17 September 1842.

I HAVE the honour to acknowledge the receipt of your letter of the 5th August 
last, with its enclosures. The subject to which they refer had already, in most of 
its parts, been under the consideration of Mr. Justice Norton and myself; but we 
have not been able to take the same view of the principal points Which it 
embraces, and it has therefore become necessary for us to address you in separate 
answers.

2. I have no doubt as to tbe propriety of reducing the commission now taken 
by the Ecclesiastical Registrar on the administration of intestate estates; apd if 
such reduction can be made by act of the Court alone, I shall be ready to assist in 
carrying it into effect upon a vacancy occurring in the office. If the regulatiPn of 
this matter is taken in hand by the Legislative Council, as, being one which admits 
of the framing of a general rule for the three Presidencies, may possibly be the 
case, I venture to suggest, at the same time, the expediency of making it unlawful 
for any executor whatever, and for any administrator, other than the Registrar, to 
take the commission which has heretofore been- allowed to them. Whefe the 
deceased person leaves a will, it is always in his power to compensate his executor 
by a legacy. Where no sUch remu3ieration is given, the executor may be deemed, 
as in England, to act from motives of regard for the deceased and his family ; and 
in cases of intestacy, a next of kin or a creditor act for thgir own benefit, and for
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that of the class to which they belong. The usage of taking .commission on the 
administration of estates in this country was founded originally upon the notion 
that the expcutor or administrator would in the great majority of cases be a 
stranger to the deceased, and not a member of his family ;• that he was therefore to 
be Oonsidered in the light of an agent, and that being so regarded, he could not be 
expected to discharge his duties without an adequate remuneration for his trouble. 
This usage might with great propriety have been abandoned at the time when, by 
creating the office of Ecclesiastical Registrar, an official administrator was pro
vided, who could, on the remuneration of executors, or next of kin, take charge of 
the estate. But it has been inadvertently, as I think, continued to the qrresent 
day. Being no longer necessary, it ought, in my opinion, to be abolished. Mr. 
Justice Norton is of opinion that this cannot be done by the sole authority of the 
Supreme Courts, although I do not agree in this opinion ; I feel that a legislative 
enactment is a more advantageous mode of effecting the same object.

3. I h ave fo r  so m e  tim e  p ast h ad  t h e  su b jects  c o n ta in e d  in  th e  fifth  p ara , o f  
your le tte r  u n d e r  m y  a n x io u s  c o n s id e r a t io n ; d esirou s as I  h a v e  a lw ays b een , a n d  
still am, th a t th e  s e v e r a l o fficers o f  th e  c o u r t  sh ould  r e c e iv e  a  handsom e re m u n era 
tion for th e ir  la b o u rs , I am  o b lig e d  to  c o m e  to  th e  co n c lu sio n  th a t  th e ir  e m o lu 
ments can n ot a n d  o u g h t  n o t to  b e  k e p t  up  on  th e  sc a le  w h ich  n o w  ex ists, th e  
tax w hich is fo r  th is  p u rp o se  le v ie d  u p o n  th e  su itors b e in g  g re a te r  th a n  th e  
suitors are a b le  to  b e a r . I h a v e  a rr iv e d  a t  th is  co n clu sio n  fro m  h a y in g  tu rn e d  m y  
attention d u rin g  th e  la s t  y e a r  or tw o  to  th e  b ills  o f  co sts  w h ic h  h a ve  b ee n  a llo w e d  
on taxation, a n d  wffiich p re se n t sum s to ta l  an d  p a rtic u la r  ite m s o f  a  s ta rtlin g  
amount. 1 o u g h t  a t  th e  sam e t im e  to  m e n tio n  th a t  a  g r e a te r  b u rth en  th an  th a t  
which arises fro m  th e  le g a l  d em an d s o f  t h e  officers o f  th e  co u rt, is occasion ed  b y  
the fees w h ich  a re  a llo w e d  to  b e  ta k e n  b y  th e  so lic ito rs, a tto rn ie s  and proctors. 
B u t this n o t b e in g  a  s u b je c t  a d v e rte d  to  in  yoU r le t te r ,  I o n ly  re fer  to  i t  fo r  th e  
purpose o f  e x p r e s s in g  m y  opinion , th a t  a n y  m easu re  fo r  th e  r e lie f  o f  th e  su itors 
whiclj, shall n o t  e m b ra c e  a  re d u ctio n  o f  th e  p rofession al fe e s  n o w  tak en , m u st 
necessarily b e  in c o m p le te  an d  d e fe c tiv e .

4. Acting upon the conviction that a change in the existing table of fees is 
imperatively called for, I have framed a new table upon a reduced scale, curtailing 
in an especial manner those which, haye been found to press most hardly upon 
the suitor, but otherwise making a certain proportionate reduction throughout the 
whole, and having a view particularly to the diminution of those charges which 
now exist in respect of the grant of probates and administrations, and Mffiich, in 
many cases, operate most harshly as a severe and grinding tax upon estates of very 
inconsiderable amount. This altered table of fees, I  had proposed, should take 
effect immediately with regard to the practitioners of the court, and those officers 
who have been appointed in the present year, and prospectively (that is to say, 
upon vacancies occurring) as regards all the rest.

5. In this measure, with such alterations and modificatiojis as further considera
tion may suggest, I am very desirous that Mr. Justice Norton should concur, and 
I still hope that on a further and more intimate acquaintance with the details. of 
the present system, and with the mode in which it operates upon the very limited 
population over which the jurisdiction of the court extends, he may be disposed to 
alter the opinion which he at present entertains, and which I believe is adverse to 
that which I have here expressed.

6 . With regard to the proposition for remunerating the officets of the, court 
(with the exception of the Registrar) by salaries in lieu of fees, I certainly enter
tain considerable doubts as to its expediency. But if you, sir, should ultimately 
conclude that it is an alteration which it would be desirable to effect, I trust at 
least, that no arrangement for that purpose will be made which should create any 
obstacle to the granting of the relief to the suitors I  am so anxious to afford 
them.

I have, &c.
(signed) E .  P. J . Gambier.

No. 1 .
On Fees and Sala
ries of the Ofliceis 
of the Supreme 
Courts.
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Legis, Cons. 
!23 Dec. 1842. 

No, 12.
To the Honourable William Wilberforce Bird, Esq., President of the Council of

India, Fort William.
Honourable Sir, Madras, 23 September 1842.

I n  reply to your letter of the 5th ultimo, requesting the sentiments of the 
Judges upon the principle of the measure therein referred to, and the best mode 
of carrying it into effect, I have to observe that having p$iid a good deal of 
attention to the question of the propriety of the substitution of salaries, for fees 
as a remuneration to officers of Courts of Justice, and having witnessed the opera
tion of that change in some of the legal offices in England, I greatly fear that 
the adoption of the proposed measure in its full extent will not be benefieial.

There are, doubtless, many objections to the system of payment by fees. There 
is a strong inducement to the holder of the office to endeavour to multiply 
and augment them. If they at all depend upon the length of the procedure, the 
evil is still greater. The Wonderful inci;ease of wealth at home during the last 
half century, and its frequent transfer, the immense increase of population, led 
to a corresponding increase of litigation, and the income of many of such officers had 
become in some instances enormous, overgrown in almost all. These evils were 
doubtless great, and required a rentedy, but-the opposite mode of payment by salaries 
only is likely to lead to a careless and inefficient discharge of most important duties.

Payment by fixed amount of salary is undoubtedly right where there is 
necessarily a desire in the officer, hither from ambition, hope of advancement, or 
the public nature of his duties, to devote his best energies and faculties to their 
discharge.

Salaries are also a proper mode of payment to clerks and subordinates who 
work under the eye and control of their principal; few men will labour without 
the stimulant of want or expectant advantage; duty, cannot be looked to as a 
continuing motive; most of the important officers of Courts of Justice, Masters, 
Registrars, Taxets of Costs, have to discharge their main duties in private they 
are usually fixed for life in their stations ; little or no hope of advancement is open 
to themf under the Sĵ stem of salary, their remuneration continues the same, let 
the. quantity of the work be what it will. At first, the call of duty, loud and 
clear, and the habits of the labouring lawyer prevail; by deg-Tees the call becomes 
more faint and less distinct; the natural love of ease becomes gradually and im
perceptibly more jjowerful. The assistance of the subordinate officer, who is or 
must be made equal in some degree to the task, is called in ; he has many motives 
for exertion which are wanting to the principal; the importance he acquired in 
the office is an obvious instance; the public lose the benefit of the talents, learn
ing and experience which they have a right to demand in the chief ministerial 
offices of the Courts of Justice; this is not imagination, it is reality. The servant 
must feel that he has an interest in the result of bis service, or it Will not be well 
performed; the value of counsel’s opinion without a fee is proverbial; a higher 
class of men, more tenderly alive to their duties and anxious to discharge them, 
than that from which the Masters in Chancery in England are taken, is not to he 
found. I desire to make no particular or invidious statement, but it is a very 
general feeling that their duties have not been better discharged since tho mode 
of refijunerating them has been changed.

The check proposed by Lord Chancellor Brougham, that the Chief Clerk in 
each office should keep an account of the Master’s daily attendance, is both de
grading and inefficient; but it shows that there was a suspicion that payment by 
fixed salaries might lead to inattention. I mUst further observe, that in matters of 
Equity, unusual expedition, which cannot be provided for, is frequently most essen
tial to the interest of the suitor; under the system of fixed salary he Can expect no 
extra work. It seems to me that all sHch officers whose labour is mainly in the 
private chamber, and whose duties are important, should have some interest in 
their zealous and faithfijl discharge, and I do not see any other which can be 
thought sufficient and continuing except a pecuniary interest; this may be effected 
by.paying' Such officers partly by fees and partly by salary, or per-centage upon 
the fees may be given in addition to the salary.

By the first, I  mean that the larger part of the income should consist of un
certain fees, and by the second, that the salary should be nearly in amount what 
may be considered proper for the office, and the fees to he superadded. In any 
event, the amount of fees received by the, officer should be annually laid before 
the Court to remedy any extravagant increase.

• The
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N o . 1 .

T h e  o b se rv a tio n s  I  h a v e  th o u g h t i t  r ig h t  to  m a k e  u p o n  th e  p aym en t o f  o fficers On Fees and Sala- 
t)f C o u rts  o f  J u s t ic e  b y  sa laries in ste a d  o f  fees, h a v e  in  a ll  p ro b ab ility  a lread y  s tru c k  des of the Officers 
th e  L aw  C o m m is sio n e rs , w h o  m a y  th in k  th e  o b je ctio n s to  th a t m eth od  o ver- 
ba lan ced  b y  i t s  a d v a n ta g e s  ; b u t , fe a r in g  th a t th e  re su lt w il l  b e  o th erw ise, I h a v e  "* 
th o u g h t i t  r ig h t , a t  th e  risk , p e rh a p s, o f  re p e a tin g  w h a t h as a lread y  b e e n  co n si
dered, to  o p e n  m y  v ie w s  upon th e  su b je c t.

2d. W i t h  r e g a r d  to  th e  s u g g e stio n  o f  M r . A m os, th a t  th e  fees o f  th e o fficers o f  
a ll  th e  C o u rts  o f  J u s t ic e  sh o u ld  b e  re v ise d , I b e g  le a v e , w ith  resp ect to  th o se  o f  
this P re s id e n c y , to  re fe r  y o u  to  tw o  le t te r s  on  th e  s u b j e c t ; th e  first, a  jo in t  le t te r  
from  th e  la te  C h i e f  J u s tic e  S ir  R o b e r t  C o m y n  an d  S ir  E d w a rd  G a m b ie r , d ate d  
th e  2 1 st M a y  1 8 3 8 , th e  o th e r  fro m  S ir  R o b e rt C o m y n  alone, d ated  th e  2 1 st 
M a y  1 8 3 9 , b o th  add ressed  to  L o rd  E lp h in sto n e, in  r e p ly  to  a  co m m u n icatio n  
from  t h e  S u p r e m e  C o u r t  a.t C a lc u t t a ,  and  also to  th e  retu rn s o f  th e  a m o u n t 
o f  such fee s  fo r  t h e  y e a rs  18 2 9  and  1 8 3 7 , w h ich  a c c o m p a n y  th is le tte r . 1  b e lie v e  
th at th e  r e c e ip ts  o f  th o se  o ffices h a v e  su b se q u e n tly  u n d ergo n e l it t le  a lte ra tio n , 
b u t I  h a v e  b e e n  in fo rm ed  th a t  th o s e  o f  th e  M a s te r  a n d  R e g is tra r  h a v e  ra th e r  
dim inished ; h o w e v e r , w e  h a v e  n o t a t  p re s e n t  Called fo r  a n y  retu rn s o f  th e ir  fee s  
su b seq u en tly  to  1 8 3 9 .

U p on  th e  re tu rn s  s e n t  h e re w ith , i t  seem s to  m e  th a t  th e  in co m es o f  th e  tw o  
offices a b o v e  m e n tio n e d  are th ose  to  w h ic h  a lo n e a n y  e x c e s s  o f  p a ym en t ca n  b e 
attrib u ted . In  a n y  re d u ctio n  w h ic h  m a y  b e m ad e in  th e  re c e ip ts  o f  : th ose offices, 
it seem s to  m e  t h a t  th e  fa c t  o f  th e ir  h a v in g  v e ry  la b o r io u s  an d  m ost im p o rta n t 
duties to  p e rfo rm , re q u irin g  m u c h  p ro fe ss io n a l le a rn in g  a p d  e x p erien ce , an d  also 
th at the p e rso n s fil lin g  th em  o u g h t to  b e  e n ab led  to  m o v e  in  th e  sp here th e y  h a v e  
been a c c u sto m e d  to , sh ould  e v e r  b e  b o rn e  in  m in d . T h e  c lim ate  o f  In d ia  and 
the n e ce ssa rily  l im ite d  re s id e n c e  o f  E u ro p e a n s  in  th is  c o u n try  should n o t b e  fo r
gotten. T h e  o th e r  officers a p p e a r  to  m e g e n e r a lly  to  b e  ra th e r  u n d er th a n  o v e r 
paid ; in  fa c t, s e v e r a l o f  th e m  a re  n e c e ss a rily  h eld  b y  p ra c tis in g  b arristers; an e v il, 
ii^ m y op in ion , as its  te n d e n c y  is to  c r e a te  a  s u b s e rv ie n c y  from  th e B a r  to  th e 
B en ch  ; b u t  I  fe a r  th a t  w e  a re  n o t l ik e ly  to  h a v e  m e a n s t o  rem edy this.

S o m eth in g  m a y  b e  d on e in  th e  w 'ay o f  co n s o lid a tin g  so m e o f  th e  offices, b u t  w e  
have n ot sp a ce  to  d o  m u ch .

T h e  C h ie f  J u s t ic e  h a v in g  fa v o u re d  m e  w ith  a  p e ru sa l o f  th e  draft o f  b is a n sw e r  
to your co m m u n ic a tio n , I  th in k  i t  r ig h t , w ith  re fe re n c e  to  th e  d ifferen ce o f  op in ion  
upon ce rta in  p o in ts  b e tw e e n  u s, to  o b se rv e ,—

1 . T h a t I  c o n tin u e  to  th in k  th a t  i t  i$ n o t in  th e  p o w e r  o r  p ro v in ce  o f  Opr C o u rts  
o f J u stice, b y  a n y  g e n e r a l order, to  a lt e r  a n y  estab lish ed  r u le  or usage o f  l a w ; and 
I consider th e  a llo w a n c e  o f  fiv e  p e r  c e n t , com m ission  to  e x e c u to rs  and a d m in istra 
tors upon p r o p e r ty  w h ic h  m a y  d e v o lv e  u p on  th em  in  th is  co u n try  to  be su ch  an 
esta b lish ed  ru le .

I t  has not only been sanctioned by all the Courts in India, but by the most 
important tribunal and the greatest Judges at heme.

I  b e lie v e  s o m e  su c h  co m m issio n  to  b e  b en efic ia l to  th ose  en tru sted  in  th e  
estates o f  d e c e a s e d  p erson s. I t  m a y  a t  p resen t b e  to o  la r g e  in  am ou n t, to o  e x te n 
sive in  its  ra n g e . I t  m ig h t  b e  p ro p e r  t o  lim it  i t  to  m o n ie s  a c tu a lly  g o t  in , and  to  
exclu d e s to c k , a n d  m e r e ly  tra n sfe rre d  o r  o th erw ise  to  q u a lify  th e  a llo w a n c e ; b u t a ll 
this seem s to  m e  s u b je c t  o f  le g is la t io n , and  n o t o f  ju d ic ia l  p ow er. I f  th e  p o w e r 
ex isted , I d o  n o t  th in k  it  w o u ld  b e  so u n d ly  e x e tc ise d  b y  a llo w in g  com m ission  to  
th e officer o f  th e  C o u rt , and d e n y in g  i t  to  others, o n  w h o m  th e  E,w has ca st a  prip r 
righ t to c lo th e  th e m s e lv e s  w ith  su ch  ofidce. I t  w o u ld  b e  b e tte r  at on ce to  d e c la re  
that the R e g is t r a r  sh o u ld  b e  th e  so le  adm in istrator.

2 . W ith  re g a r d  to  th e  o p in io n  I e x p re ss e d  b y  th e  C h ie f  J u stice , th a t  th e  t a x  
now  le v ie d  u p o n  t h e  su ito rs  b y  m e a n s o f  fe e s  for th e  m ain te n a n ce  o f  tbP officers o f  
th e C o u rt is m o r e  th a n  th e y  c a n  b ea r, I  h a v e  t o  observe, t b a f  i t  i s  c le a r  th a t  a C o u r f  ’ 
o f J u stice  c a n n o t  b e  e ffic ie n t w ith o u t  a  p rop er esta b lish m e n t o f  officers. T h is  
estab lish m en t m u s t  b e  k e p t  u p  b y  t h e  su itors or th e  s ta te , e r  b o th  jo in tly . W h e n  
a ll the in h a b ita n ts  o f  a  c o u n try  are  s u b je c t  to  one ju r is d ic t io n , and on e System  o f  
law s, co u rts  m a y  b e  su sta in e d  b y  th e  c la im a n t fo r  ju s t ic e  w ith o u t m u ch  p re s-  
su re. W h e t h e r  a  t a x  u p on  th e m  f o r  th a t  pu rp ose is r ig h t  o r  c o n v e n ie n t ,!  am  
not ca lle d  u p o n  n o w  to  co n sid er ; b u t  i t  is  c le a r  th a t  i f  th e  lim ited  e x te n t  o f  th e  
objects o f  th e ir  ju r is d ic t io n  is  n o t  in c o n sis te n t w ith  th e ' estab lish m en t o f  th e  
S u p rem o  C o u r ts  in  In d ia , an d  i f  i t  is  d e sira b le  n o t o n ly  fCr ad m in isterin g  ju s t ic e  
to  a  lim ite d  c o m m u n ity , b u t  u p o n  g e n e r a l p o lic y , th a t  th ey  sh ould  e x is t , th e y  
m u st h a v e  th e  m e a n s  o f  d oin g  so. T h e  h e a d  c a n n o t a c t  w ith o u t th e  ass istan ce  
o f  th e  b o d y  a n d  m em b ers, an d  th e y  sh o u ld  b e  p ro p o rtio n a te  to  each  o th er. T h e
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of the Supreme 
Courts.

On I-eea ai^ Sala- extent of the pressure must be in proportion to the expense of the establishment,
yxf!r,„c7,!.__and the greater or smaller number of suitors. Unless the salaries of the officers

are too large, I do not see how the Court can, with justice, relieve the suitors at 
their expense. My experience is so very limited, that I scarcely like to venture 
an opinion on the extent of this pressure; but the inquiries and observations 
which I have made, do not lead me to the conclusion that it is very grievous. 
This pressure has been of long duration; I do not find that the business of the 
Court diminishes, or that there are any complaints from suitors. General com
plaints of the expense of law, and especially of English law, will always exist. 
One of the litigant parties must be a loser, and is sure to grumble.

If the pressure was very grievous, I think we shall find particular complaints. I  
am opposed to any general reduction, either of fees or costs; each particular case 
and item would require consideration.

With regard to costs, it is many years since the scale of costs was established. 
It may probably require revision; if it should appear to do so, and I should be 
called upon to revise it, I should be happy to lend all the assistance I can. Any 
particular evil should at once be remedi^, but generally I rather look to’ the short
ening of pleadings, and the simplifying practice and process, as the surest method 
of relieving the suitor. - '

To whatever conclusion you may come as to the proposed measure, I shall 
be always ready, in co-operation with my colleague, the Chief Justice, to do all in 
my power to caiTy it into effect.

I have, &c.
(signed J John Z). Norton.

Legis. Cons. 
23 Dec. 1842. 

No. 13.

Memorandum of Returns made to the House of Commons by the Officers of the Supreme Court,
January 1-2, 1829.

No.
X. The Sheriff’s average annual income is
2. The Deputy Sheriff -
3. The Coroner - - - - -
4. The Accountant-general
5. The Master - - - . -
6. Thd Clerk of the Crown - - -
7. The Deputy Clerk of the Crown
8. The Registrar and Prolhonotary
9. The Deputy ditto and ditto

10. The Examiner - - - -
11. The Sealer - - - - -
12. The Pauper Counsel . .  -
13. The Pauper Attorney
14. Clerk of the Justice,
15. Clerk of Sir R. Comyn - - -
16. Clerk of Sir G. W. Ricketts -
17. The Malabar and Gentoo Interpreter
18. The Canarese Interpreter
ig. 'I'he Persian and Hindoostanee
20. The French Interpreter - - .
21. The Dutch Interpreter - - -
22. The Armenian Interpreter
23. The Portuguese Interpreter
24. The Mallialum and Mopulla Interpreter
25. The Malay Interpreter - .  -

p.

6 -

10
12 6

Rs. a. 
13>374 15  

4.2.81
4 .7 0 4

1U2
7 5 .3 9 8  

7 .44.3 
2,100 -  -  

4 5,50 0  10  4 j  
6 ,300 -  -  
7 ,8 10  8 -  
3 ,6 5 6  1 6
6,600 -  —
3,000 -  -

4.403 -  -
4 .40a  -  -
4 .4 0 3  -  -
8,238

630
1,944 

1 4
5 7 8  

2 ,1 7 3  
5 1 1

1 ,8 0 0  
6 8 7

3 10

4 4

X,60,066 8 I

L i s t
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List of Schedule of Emolunients made by the Officers of the Supreme and Insolvent Courts, in 
 ̂ pursuance of a Letter received from Government, dated 14 February 1837-

No.
1. The Schedule of the Sheriff of Madras - - - - - 11,475
2. Ditto Deputy Sheriff of Madras - - - - 4>i 9̂ _
3- Ditto Accountant-general *- - - - - -
4- Ditto Master - - - , - 42.203 ...

5. Ditto Clerk of the Crown - - - - - 6,038 _
6. Ditto Deputy Clerk of the Crown - - - - - 2.507

Ditto Registrar and Prothopotary - - - - - 43.844 _
8. Ditto Examiner . . . io,.a8q .

9- Ditto Realer . . .  - 3.428
10. Ditto Pauper Attorney - - - 4,289
u . . Ditto Clerk to the Chief Justice *■ - - - - - 5.486 —
12. Ditto Clerk to Sir Edward John Gambier - - - 5.4.86 . —
13- Ditto Malabar and Gentoo Interpreter - - - 6,520 _ _
H- Ditto Deputy Malabar and Gentoo - - - - 1,260 _
15. Dilto Persian and Hindoostanee - - - - 3,520 ...
16. Ditto Canarese Interpreter - - - - 630 —
‘7- Ditto French Interpreter - - - - - 292 —
18. Ditto Dutch Interpreter - - - - - 492
19’ Ditto Armenian Interpreter * “ - - - - 1,349
20. Ditto Portuguese Interpreter - - - - 599
21. Ditto MalHalum and Mopully - - - - - 1,127 —
22. Ditto Malay Interpreter - - - - - - 630
23- Ditto Chief Clerk of the Insolvent Court - - - ■ - 6,047 — —
24. Ditto Common Assignee of the Insolvent Court - - 3.699 — •
25- Ditto Examiner of the Insolvent Court - ■ - - - 2,308 - -

. 1.68,737 - -

Legis. Cons. 
23 Dec. 1842. 

No. 14.

To tlie Honourable the President of the Council of India, and the Council of
India.

Honourable Sirs,
I REGRET that from bad health and the pressure Of business during the late 

term, it was not in my power to send an earlier reply to your letter of the 6 th 
of August, which the Judges of the Supreme Court at Bombay have had the 
honour to receive.

2. I have not yet seen the draft of the Act for settling the remunemtion of 
officers of Her Majesty’s Courts in India, and am thus unable to express any 
opinion as to the particulars of the proposed enactment. Regarding the principle 
of the measure, I concur in thinking it expedient that the officers of those courts 
should be remunerated by fixed salaries instead of by fees; but as the fees allowed 
to the officers of the court at Bombay are already as few and small as appears to 
he consistent with obtaining competent persons to fill the situations, it seems to 
me that the salary allowed to each officer should be fully equivalent to the average 
amount of fees received in respect of his office under the existing System.

3. These observations, I conceive, apply to the Ecclesiastical Registrar at 
Bombay, in his capacities as Registrar on the Ecclesiastical and Admiralty sides 
of the Court, and as Examiner on the Equity side. His services in those capa
cities might be recompensed by salaries instead of by fees. As Ex-officio Ad
ministrator and as Common Assignee, I think his remuneration should continue 
to be by commission, but that the rate of his commission should be gi-eatly 
reduced,

4. The amount of security given by the Ecclesiastical Registrar at Bombay 
is very disproportionate to the property subject to his management or control. 
By the rules of the court and the strict superintendence of the Judges, he is, 
however, precluded from retaining any considerable balance in his hands. He is 
obliged to invest monies as they accrue in Government securities. Accounts of 
the estates are published periodically in the Government Gaziette; and by an 
order made in December last, he furnishes to the Judges and to the Master in 
Equity (who taxes and passes his accounts) Schedules showing what particular 
Government securities belong to the respective estates he administers. (Thus, if

54, ' B B 4  ‘ d q l j

L®gis. Con&, 
23 Dec. 1842. 

No. i'5.
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duly careful, he may incur in substance but little risk, and I cannot see that his 
responsibility, or his giving the security above mentioned, can entitle him to com
mission, at the rate at present payable to him and to other administrators in 
India, and which appears to me to  be exorbitant. '

'5 . It  might be severe, perhaps inequitable, to deprive th e present Efecleriastical 
Registrar at Bom bay of that high rate o f commission he understood he wa$ to 
receive when he undertook the duties of Ex-officio Administrator Registrar on 
the Ecclesiastical'and Adm iralty sides, and common Assigned. 1 would suggest 
that compensation be given to him for whatever reduction may take place in th e 
rate o f  his commission, such compensation- to‘ be made ' by two several salaries, 
one in respect of his office o f Ex^offifeio Administrator^ the Other in  respect o f  his 
situation as Common Assignee ; each Salary to be payable so lotlg as hd may hold 
the appointment in respect o f w'hich such salary is granted'; no succe$sor to  the 
office having any claim to compensation. ‘ '

6. The Honourable the President in Council suggests th a t the charge for adm i
nistration of invested property (by which, I  presume; is intended money invested 
in Government securities) be fixed at one per cent: where the "amount is con
siderable, with an increasing rate for smaller sums, leaving fiVe per cent, to  be 
charged, as at present, on other descriptions of property. I t  appears to  me, that 
no more than one per cent, commission-should be allow ed for administering in 
vested property o f  whatever am oun t; to  this might he added a trifling charge for 
what natives term “  petty brokerage,”  if  actually and properly incurred. O n other 
descriptions o f property, I think the commission should be not five per cent., as 
a t  present, but tw o or two-and-affialf, or at the utmost three per c e n t.; merchants 
here transact the like business at such rates, except "where they act as adminis
trators. I f  the rate o f commission payable to the Ecclesiastical Registrar were 
reduced, the rate  o f commission grante<I to administrators in  India generally 
might at once be put upon the same foo tin g; a most valuable boon to the public.

7 . The Accountant-general o f the Eust India Gom pany at Bombay is also 
Aceountant-geneml o f the Supreme G ourt at Bpmbay. F or performing the duties 
o f the last-mentipued office, he receives a salary o f about 3 0  Ms-, per m onth; but 
little difficulty or inconvenience ai’ises from both offices being thus held by the 
same person, and Sonie advantages may accrue from the arrangement.

8 . The Interpreters of the Supreme C ou rt at Bom bay are already paid by 
salaries, and not by fees.

9 ., There is no such appointment as Ex»offieio R eceiver in thn Supreme C ourt 
at-Bombay.

I have, &c.

Poonah, ^  October 1 8 4 2 . (signed) f f ,  R o p e r ,

Legis. Cons. 
83 Dec. 1845. 

No. 16. '

The Honourable the President in Council, h e .  h e ,  h e .

Honourable Sirs,
I HAVE to acknowledge the receipt o f your letter o f 5 th August 1 8 4 2 , w ith  

its enclosures, relative to a proposed alteration in the system of paying the officers 
of the Supreme Courts.

2 . In reply, I  beg to state that I  , cordially concur iU the proposition o f his 
Honour the President in Council, as expressed in para. 5 , o f  Mr. Halliday’s le tter, 
more especially w ith reference to the relief which it is contemplated the suitors 
of the Supreme Court may derive from it, .

8. The chief evils likely to arise from the payment of judicial officers by fees 
appear to be two; first, the encouragement which such a System holds out to the 
needless multiplication of forms, and prolixity of procedure ; and Second, the dis
proportionate incomes thereby derived in proportion to the services rendered.

4 . The latter o f these objections, as relates to Bombay, m ay he disposed o f in few 
words ; for although the mere statem,ent-Of an officer like an Ecclesiastical R egis
trar (who, as I have shown in a former paper, requires no special education or 
training) receiving in any one year nearly two lacs o f  rupees from his office, 
forcibly illustrates the evil arising out of the fee system to'w hich 4 am alluding, y e t

it
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it will be seen, Iby a , statement w hich I transcribe below,* that the officers On Fees and SAa-
of the Suprem e C ourt here do not for the most part receive a larger income by
fees than it  w ould be probably found necessary to give by fixed salary, in order to courts. "
secure com petent services. I  take the statem ent from the latest return on w'hich _______
I can at the m om ent lay m y hand, and which w ill be found in  the 2 8 th volumej 
A s, Journal, p. 6 2 ,

5 . E xcept,' therefore, so far as a sav-ing may be effected by the consolidation o f 
offices (and, I  th ink, that to some ex ten t this is practicable), I  do not conceive 
that much reduction can be made on th e total amount now  paid to the officers of- 
the court by tbe substitution o f fixed salary for fees.

6. But with respect to  the principal evil arising out o f the fee system, namely,
the unnecessary protraction o f the suit, and consequent increase o f expenditure 
to the client, I  th in k  great benefit m ay be anticipated from the substitution o f  
fixed salaries. U n d er the present system , whenever a question arises on which it 
is necessary to obtain the decision of. a Court o f Justice, the interests of the suitor, 
and the interests o f  those to whom he is paid to entrust the cpnduct o f his cause,, 
appear to run, for th e  most part, in  opposite channels; the former, o f course, 
desires to obtain the judgm ent o f  the court in as short a time and with as little- 
expense as is com patible with bringing his case fully before the Ju d ge; the 
interests o f the latter, -with th e exception perhaps o f  counsel, to whom th e ' 
reputation derivable from success supplies a different set o f  motives. Will be found 
to consist in m akin g the cause last for as lohg a period as the client can furnish 
money to keep th e  suit alive. *

7 . A h  exam ple o f  the mode in w hich this operates m ay be taken from‘‘ the , 
common case o f  an account before th e M aster. A t  the termination o f a partner
ship, for instance, one o f the partners brings a suit for hiS share o f the profits, and^ 
as a long investigation o f accounts in such case is usually necessary, thq difficulty, 
or rather im possibility, o f  taking these accounts in a public court of justice, has 
rendered the expense o f such m atters to  the M aster’s office imperative. N ow , in 
all such cases, under the system o f rem uneration b y  fees, the Master is paid so.

' much an hour for each attendance before h im ; the attornies on each side are a lso -' 
paid so much an  h o u r ; every summons for witnesses issued by the M aster ehtitle 
him to an additional fee ; every oath administered, deposition taken, deed perused, 
bearing in each its  fee  respectively; and at every stage th e claim of the attorney 
to fees proceeds p a r i  p a s s u  at least.

8. I t  is by no m eans intended to  suggest that the pecuniary niotives which are 
thus obviously ca lled  into play to protect the account before the M aster are 
allowed to operate d irectly  on th e minds o f the officers o f  the court i  and w ith 
reference to th e g en tlem en  now filling the offices in question at this Presidency,
I  can safely assert that such m otives would be repudiated and suspended by them  
whenever they should be made distinctly conscious o f - tbeir presence. ’ B u t i t  is 
needless J;o observe on the-inexpediency of placing the interests and duty o f  indi
viduals in opposition w ith each o th er; and 1 feel convinced that i f  they were made 
to coincide, a stim ulus to the despatch o f  business, and a consequent diminution 
of expense to the client, would be the inevitable result.

8. The principle w hich has pervaded the fonnation o f judicial establishments 
in England, appears to  have been to  m ake the support o f  each court derivable . 
from and' dependent on th e suitors. From  the first purchase o f the writ to', fhe * 
fine demandable fo r his unsuccessful claim  { p r o  f a l s o ) ,  the litigant party could n o t’ 
take a step 'w ith ou t a  fee being due from  him, and from those fees the Judges and 
ministerial officers o f  the court w ere subsisted. Fortunately, in these later tim es, - 
it has been deem ed expedient to  m ake the income o f the Judge independent of 
the litigants a t h is bar, and to w ithdraw  the premium tha^ formerly existed- on 
delay and countless technicalities. T h e  consequence has been, that the interest 
of the Judge at th e  present day (except, perhaps, so far as the Toye o f ease may 
interfere) coincides entirely with that o f  the public. A n d  it  is impossible, I think, 
to hvoid coming to th e conclusion, so soon as one enters , into an investigation of 
this subject, th a t a ll the reasoning w hich dictated the abolition of fees with 
respect to Judges, applies equally,to th e ir 'a b o lit io n 'in  respect of* the officefisof 
the court. I f  the state has conceived it  to be* its duty to supply a Judge out of. 
the general taxation  o f the country, it  is  difficult to understand why the M aster,

* - " • ' . the

* Master in Equity, 16,983; Clerk of Small Causes, 20,6l 7; Ecclesiastical Registrar, 27,495-, Examine  ̂
2,603; Protlionotary Equity Registrar, 2,812. ,  ■ ‘ ’

• 1 ^  ' ■ . c  c
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the Prothonotary and the Ecclesiastical Registrar, who may pe all considered to 
form parts of the judicial otfice, are to be paid for by the suitors themselves.

9 . But whether the examination o f  this latter topic be open or not to us on the 
reference'you have made (for it does not appear th a t ’ th e  total abolition o f fees 
is in contemplation), I  am decidedly o f opinion that the mere substitution o f pay
ment to the officers o f the court by fixed salaries instead of fees w ill be great 
improvement. I  beg t'o suggest, however, that the alteration in question be m ade 
by legislative enactnient, as I  think there would be great difficulty in  carrying it 
into effect by rule of court, as is suggested in para. 6 o f M r. H alliday’s letter. B y  
the charter o f justice for Bombay, the Judges are empowered, w ith  the con
currence o f the Governor in Council, and the approbation o f H er M ajesty, to vary 
the fees payable to the officers o f the co u rt; but such fees, I  apprehend, when so 
settled, are claimable o f right by the officers; “  which fee§,”  says the charter, th e 
said Sheriff, & c. &c., shall and may law fully demand and recejve.”

1 0 . O n this subject, I  would continue further to suggest, that the table o f fees 
payable to attornies, and the salaries to the officers o f the court, should be esta
blished on a uniform basis for the three Presidenciesj The services tp be per
formed at each are of the same kind, demand the same knowledge and station in 
life, and ought, I  apprehend, to be remunerated at th e  same rate. A t  C alcu tta  
there is probably more business than at Bom bay; at Bom bay than at M a d ra s; 
.but the amount o f business at each w ill probably determine the number o f  com 
petitors for i t ;  and there seems to be no reason why si suitor seeldng th e assist
ance of the Supreme Court should not be enabled to do so on equally favourable 
terms at all the three Presidencies. The Supreme Courts^ being perfectly distinct 
bodies, liave no power o f acting in common with one another, except so far as

•casual private friendship may facilitate a jo in t action from  intercommunication of 
vipw s; it is for this reason that I  humbly conceive the best course would be for 
the Legislative C ouncil to take into consideration th e different fees payable at 
each Presidency, and to establish an uniform rate o f  remuneration for a ll the 
officers of the courts.

1 1 . W ith  reference to para. 11 o f M r. Halliday's letter, I  may perhaps be per
mitted to observe (though it is rather immaterial) that m y opinion as to. the pro
priety of paying the Ecclesiastical Registrar by fees has been somewhat miscon
ceived. I think that such mode o f  payment engenders one o f the evils I have 
pointed out above; viz., the giving a much larger incom e to the occupant o f the 
office than the services rendered call for. The mode o f remuneration I  ventured to 
recommend was so much fixed salary as would induce a competent person to accept 
the office, und such small per-centage in addition as would ensure his activity  
and zeal wllilst he continued to hold the office.

I  have, &c.

Bombay, 5  October 1 8 4 2 . (signed) £ !.  P e r r y .

Legis. Cons.
23 December 184*1, 

No 17.
Officers and Fees, 
Supreme Courts.

, M in u t e  by the Honourable A \  A m o s ,  dated 2 6  October 1 8 4 2 .

1  SHALL be happy, i f  the Council think it expedient, to draw up a succinct 
statement o f the result o f the reference upon this subject, and to state w hat m ay 
appear to me to be the most material points for consideration.

I t  will not fail to occur to the Council; that the greatest benefits are likely  to  be 
accomplished, not only without* collision with the Judges o f any one o f th e tliree  
Supreme Coilrts, but that we shall derive every assistance from- these eburtS in  
accomplishing the measures We m ay adopt.

2 6  October 1 8 4 2 , (signed)* A .  A m o s .

Legis. Cons.
23 December 1842. 

No. 18.

M i n u t e  by j;he Honourable A .  A m o s , dated 4  D ecem ber 1 ^4 2 .

In answer to ouf letter upon the subject o f the fees and salaries of the officers 
of the Supreme Courts, the Calcutta Judges feply, thaj; it would be extrem ely 
inconvenient to revert to the fonner mode o f payment b y  means o f fees instead o f 
salaries; they say that the propiietjr o f remunerating the Registrar by h commisr 
sion instead o f salary “  is no longer questioned.”

W ith regard to the-extent o f commission charged by the Registrar, the 
Calcutta Judges say, that it can only be altered -legislatively, and that the objec

tions
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tions to its amount apply equally to agency commission upon intestate and even On Ftts and Sala- 
testate estates. But the Judges propose, bn the n'ext vacancy of the office of Regis- ries of the Officers 
trar,.to reduce the commission generally from five per cent, to three-and-a-half Supreme 
per cent., and on recurring receipts, except as regards rents of houses and buildings, 
to two-and-a-half pec cent,; as the Judges think that such a reduction would place 
the emoluments of the office too low, they propose to give a salary of 10,000 Co.’s 
Rs. in respect of the two officers of Equity and .Admiralty Registrar.

The Judges propose' a scheme of officers and salaries which, on the whole, will  ̂
be a saving of 21,600 rupees in the salaries payable by Government, besides the 
saving to the public by the reduced commission of the 11 egistrar.

The Judges notice that some outstanding salaries, which were continued only' 
during the tenure of office by individuals, have fallen in, or are about to do so, and 
that these amount to 29,000 rupees, making, with 21,600 rupees, an annual surplus 
of 56,600. The Judges wish to reduce this surplus, together with the surplus now ■' 
accruing to the fee fund (and which has yielded Government a lac in five years) ̂  
should be reduced to 5,000 Company’s rupees annually by way of a guarantee 
fund, and that the rest should go towards diminishing charges on suitors.

The Bombay Judges have given separate answers. Sir H, Roper observes, that 
he thinks the officers of the Supreme Court at Bombay shonld be paid by salaries 
instead of fees. They are now paid by fees; he things that a salary, according to 
the average of fees now received, would be a proper remuneration for their • 
services.

He thinks that the Ex-officio Administrator and Comnion Assignee should con
tinue to be paid by fees, but that the commission should be “ greatly reduced,”
He thinks tiiat the commission paid to administrators in India is exorbitant.
He considers that no greater commission than one per cent, should be allowed for 
administering invested property of whatever amount; but he thinks that what 
natives call “ petty brokerage” might be added, if actually earned on other 
descriptions of property; he ŵ ould have the Commission two-and-a-half'^per cent,, 
or at the utmost three per cent.

Sir E. Perry cordially concurs in the views of the President in Council; he 
shows W’ith gfeat ability the advantages of paying by salaries' instead of fees,- 
except in the case of the Official Administrator, whom he would pay in part by 
commission. He thinks that at Bombay a pecuniary saving might be made by 
the consolidation of offices, but that the salaries must be about as large as the 
present amount of fees, and he gives a list of the average fees of the different' ̂  
offices. He recommends that a uniform table of fees for the three Presidencies*' 
be made; he would have the salaries also uniform for the three Presidencies.

The Madras Judges also send separate answers. Sir E. Grainbier recommends; 
that administrators, whether official or otherwise, should not be allowed their pre
sent commission, and that executors should not be allowed any commission.
Indeed, I collect that he would not allow commission to administrators, except the 
Official Administrator. He thinks that the emoluments received by the officers - 
of the court are too high, and should be reduced ; and he shows that he has him- 
.self framed a reduced scale of fees. He expresses doubts, as to the expediency of . 
compensating by salaries instead of fees. '

Sir J. Norton inclines against the substitution of salaries for fees. He appeal's 
to think that the Master and Registrar are overpaid,* but that the other officers ■ 
are underpaid. He thinks that some saving may be made by means of consoli
dating offices. He thinks that if the Officiating Administrator is to receive 
commission, the other administrators should receive it also. He thinks the fees 
of court at present are not to.o high, and is opposed to ' any*general reduction of 
fees or costs. , * *

Upon a review of these opinions and of our previous inquiries and discussions,
I think,— /

1. That coipmission on the administration of intestates’ effects, whether'©f the
official or common administration, fehonldbe reduced, and that a distinctibn may be 
made between vested and Uninvested effects) and, perhaps, between houses and other 
vested property, or with reference to the anjount of assets obtained; and tliat the 
commission now received In India by executors should he .reduced in like mam;iev 
or, perhaps, altogether prohibited. , .

2 . That we should adopt the proposed consqiidaiion of office  ̂and reductions of 
salary which the Judges of the Calcutta Court have recommended,'as far ,as

14 . . o c 2 . , regai'ds
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regards that court, subject to such further‘modifications as may . hereafter appear , 
necessary, especially if an uniform scale of salaries and fees be adopted for the- 
three Presidencies; no new officer should he appointed to'the Calcutta Court 
under expectations of the continuance nf the pifeSent'salaries; As-it-'is- a'greafc- 
object in India not to defer immediate advantage fbr the pr'ospect nf- resmote’. 
arrangement, I think that the scheme of the tiaicutta Judges •eheuM^bei!adopted 
for that court provisionally, but imraediatelyi> ' t ,

3. The ex-officio Administrator iit ̂ ch'Presidency should, continue ,he paid
in part by administration; the other officers at-Madras ;and Bombay shopld b̂ e pffid 
by salaries, and not by fees. ' ' ‘ . ,, ,;,.i .j,‘ , I . ' ,

4. The salaries of the Bombay officers,- other than-■ the Riegis.trp î pd .M ast^
should for'the present (subject to the'inquiries hereafter dedicated) be takefl as & 
scale proportionate to their average’fees. Ther salaries qf Aladyas Registrar ahd 
Master may, for the present, be kept at ^medium betweem those of the corre-^ 
spending offices at Calcutta and Bombay, h. - v ‘ ■

5. The Law Commission should he required to prepare a scale of fees for the
•Supreme Courts of the three Presidencies, with as much regard to uniformity 
as the circumstances may permit, and to report on the amqufat of salaries which 
should be paid, having regard only to the duties of the respective offices, and on 
the consolidation of offices, which may he conveniently effected, preserving its 
much,uniformity as may he practicable.'; ,

6 . It may suggest some modifications of the third and fourth .heads, and expe
dite the inquiry under the fifth,-if we write to Madras, and Bombay to inquire 
what consolidation of offices the'Judges would recommend,' they haying intimated 
that such consolidation may he expedient. The Borhbay Judges have told us, as , 
have the Calcutta Judges, what salaries their officers Ought to receive, except that 
the Bombay answer is subject to the question of consolidation. The Madras 
Judges seem to agree that their Registrar and Master are paid too high, but differ 
as to the other officers. I think they should be asked what salaries they would 
assign for all their officers after their proposed colisolidations are made, and 
considering that salary payments are to he substituted for the, present at that Presi
dency;, and they should be told that their calculation is expected solely with 
reference to the duties and responsibilities of the offices, asif they were now to be 
established for the first time. ■

The only material practical difficulty which- I  see in the way of any df the 
above arrangements is, that of reducing the fees of tlrê  Registrars during the pre
sent encumbrances. The same difficulty, indeed, nceurS, with regard to all the 
oflices ; hut it is here alone that the amount .'of fees is a great public grievance, 
and connected with the general subject of allowing five, per cent, to all adminis
trators and executors also. There is an awkwardness in stating, at least in a public 
Act, that this important measure is to be deferred till the Registrars at the Presi
dencies vacate their offices; and yet we are, perhaps,' not prepaired, out of any fee 
fund or Otherwise, to pay an Ecclesiastical Registrar what they would los© by our 
feductibns. " v' ■ , . , ; ‘ -

' - , (signed) A . Amos.̂
4 December 1842. ’ , , / ^

■(No,3 2 5 .)  '

Le is Cons From jp. 'j, Hallidayi Esq., Secretary to the Government of Bengal, to 
33 December”i843. Maddock, Esq., Secretary to tlie Governraeiit of India, dated 23 Decerhber

No. jg. 1842. ■ 1

Sir, ■ , '  * ' .
WiTEi reference to my letter. No. 9S, dated the 18th May, and Mr. Junior 

Secretary Mansell’s reply. No. 29, of 20th July last, hy-which it was .dCtermified 
that the Judges of the Supreme' Courts a t all the . three Presidencies should be 
consulted on the subject of a proposed revision ,in ,the fees and salaries of Her 
Majesty’s officers in the Courts .of Judicature; and that having been done, I am 

• now directed by the Honourable, th© President m Council to. transmit 'to you, for 
submission td the Right honourable the Governor-general oF'India, the accom

panying
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panyjng papers noted below,* being the result of the communication with the On Fees and Sala-
Judges of the Supreme Courts of the three Presidencies, of the Officers

 ̂ -S • . 1 , , , ■ - ' , of the Supreme
2.! His Lordship will perceive that the Calcutta Judges reply that it would be Courts, 

extremely inconvenient fo rpyert , to the former mode of payment by means of fees 
instead of salaries; they say ttiat the propriety of remunerating the Registrar hy 
a commission instead of salary is no longer questioned.

3̂  With regard to the extent of'Commission charged .by the Registrar, the 
Calcuf.ta Judges say*that it e’an ofllyhe altered legislatively, and that the objections 
to its amount %ply'equally to'^ene]^ Oommissiont upon Intestate and even testate 
estates. But the Judges propose on the next vacancy of the office of Registrar to 
rediice the cbminisiSibn g’erierally from 5 per,cent, to 3^ per cent., arid on 
recurring receipts, except Us regards rents of houses and buildings, to 2^ p§r cent.
As "the Judges th in t that Such'-a'redudtion Would place the emoluments of the 
office too low, they propose to give'a salary of 10,000  Co.’s Rs. in respect of the. 
two offices of Equity and Admiralty Registrar.

4. The Judges .proposed a  scheme of officers aiid Salaries which On the whole 
will be a saving of, 21,600 rupees m the salaries payable' by Government, besides 
the saving to the public hy thq reduced commission of the Registrar.

6 . The Judges notice that some outstanding salaries, whicjl wefe continued 
only during the tenure of .office hy indmduals, have fallen in, or are about to 
do, so, and that these amount to 29,000- Rs., making, wijt,li 2 1 ,|6q0 Rs., ak animal 
surplus of 56,600 Rs. The Judges wish to^ r̂educe tips surplus, together With " the 
surplus now accruing to the'fee fund (and which has yielded Government a lac 
in five years), w hich should be reduced to 5,000 Go.’s Rs. annually, by Way of a gua
rantee fund, and that the rest should go towards diminishing charges on shitors, <

6 . The Bombay Judges have given separate answers. Sir H. Roper, observes 
that he thinks the officers , of the Supreme Court ht Bombay should, be pa?d by 
salaries instead of fees. They arp now pa:id by fees ; he thinks that a, salary, 
according to the average:of fees, now received, would be 'a jjfoper remuneration for 
their services. .1

7. He thinks that the Ex-officio Administrator and Common Assignee should 
continue to be paid by fees, but that the commission should be “ greatly reduced.”
He thinks that the commission paid to administrators in India is “exorbitant.”' He 
considers no greater commission than one per cent, should be allowed for'adminis
tering invested property, of whatever amount; but he thinks that what natives call 
“ petty brokerage ” might he added if -actually earned. On other descriptions of 
property he would have the commission 2^ per cent., or at the utmost thriee 
per cent. ' ■ ' ■ *

8 . Sir E. Perry cordially concurs in the views of the President in Council; he
shows with great ability the advantage of paying by Salaries instead of fees, 
except in the case of the Official Administrator, whom hn weuld pay in fact by 
commission. He thinks that at Bombay a pecuniary saving might, be made by the 
consolidation of offices, but that the salaries must be about as large as the present 
amount of fees, and he gives a list of the average fees of the different offices, He 
recommends that a uniform table of fees for the three Presidencies be made; he' 
would have the salaries also uniform for the three Presidencies. •

9. The Madras Judges also send separate answers- Sir E. Oambier recommends 
that administrators, whether official or otherwise, should not be allowed their 
present commission, and that executors should not be allowed any commission.
Indeed, it is collected that he would not allow commission to administrators, 
except the Official Administrator. He thinks that the emoluments received by 
the officers of the Count are too high and should be reduced, and he observes 
that he has himself framed a reduced scale of fees.  ̂He expresses doubts as to 
the expediency of compensating by salaries instead of feesi ,

' '■ 10. Sir

* Letter from the Honourable the Judges of the Supfenje Court at Calcutta'; dated 4tti September ia i2. 
From the Chief Justice at Madras; dated 1.7th September 1842. ' ‘ ' ■
From the Puisne Justice at Madras; dated 2Sd September; with enclosures,
From the Chief Justice at Bombay; dated 2d October 1612. . ,, ’
From the Puisne Justice at Bombay; dated 6th October 1842. .
Minutes by the Honourable A. Amos; dated 19th September, 26th October, and 4th December 1842.

1 4 . '  c  c 3 ■ ' ‘
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10. (Sir J . Norton ihclines against the substitution of Salaries for  ̂fees. He 
appears to think that the ISIaster arid Registrar are overplaid, but that the other 
officers are underpaid. lie  thinks that some saving iriay be jpade by means, of 
consolidating offices. He thinks that if the Official Administrator.is to receive 
commission, the other administrators should receive it also. He thinks the fees 
of Court at present are not too high, and is opposed to any general reduction of 
fees or costs.

11. The Honourable the President in Council is desirous of CQnSulting \vith 
the Gov'ernor-general before taking any further measures consequent on these 
Communications, and for that, reason copies of the papers are now transriiitted. 
His Honour in Council would, however, suggest for his Lordship’s consideration,:—

i .  That commission on the adiriinistration of intestate effects, whether Ey the 
official,or common Administrators, should be reduced, and that a distinction may 
be made between vested and uninvested effect;?, and perhaps, .between houses and 
other vested property, or with reference to the amount of assets obtained; and 
that the commission now received in India by executors should, be .reduced in 
like manner, or perhaifs altogether prohibited.

■2 . That' the Government should adopt the proposed consolidations of offices 
an^ reductions of salary which the Judges qf the Calcutta Court have recommended 
as far 'as regards that Court, subject to such further modifications as may hereafter 
appear necessary, especially upon the adoption of an* uniform scale of salaries and 
fees 'for the three Presidencies. N o new officer should be appointed to the Cal-' 

'cutta Court under expectations Of the continuance of the present salaries. As it 
is a great object in India not to defer Immediate advantages for the prospect of 
remote arrangements, his Honour in Council thinks that the scheme of the Calcutta 
Judges should be adopted for that court provisionally, but immediately.

3.. The Ex-officio Administrator at erich Presidency should continue to be paid 
in paid; by cominission. The other officers at Madras and Bombay should be paid 

.by salaries, and not by fees. '
■'4. The salaries of the Bombay officers and of the Madras officers, other than 

‘ the Registrar and Master, should for the present (subject to the inquiries hereafter 
indifeaded) be taken on a scale proportionate to their average fees. Thn emoluments 
of Madras Registrar and Master may, for the present, be kept at a medium 

• between those of the Corresponding offices at Calcutta and Bombay.
5. The Law Commissioners should, in the opinion of jthe President in Council, 

be required to prepare a scale of fees for the Supreme Courts of the three Presi
dencies, with as much regard t.ri uniformity as the circumstances may permit, and 
to report on the amount of salaries which should be paid, having regard only to 
the duties of the respective offices, and on the consolidation of offices which may 
be conveniently effected, preserving’ as much unifotmity as may be practicable.

p. Jt may suggest some modification of, the third apd fourth heads, and expe
dite the inquiry under the fifth, if the Government wrote to Madras and Bombay 
to inquire what consolidation of offices the Judges would recommend, they having 
intimated that such consolidations riray be expedient. The Bombay Judges have 
told thn Supreme Government, as have the Calcutta Judges, what salafjes their 
officers ought to receive, except-that the Bombay answer is subject to tlie question 
of consolidation. The Madras Judges seem to a^ree that their, Registrar and 
Master are paid too high, but to differ' as to the other officers; the President in ' 
Council thinks they should be asked what salaries they would assign for all their 
officers after their proposed consolidations are made,' and considering that salary 
payments are to be substituted for the presqnt system at that Pfefeid'ency; and 
they should be Aold that thejr calculation is-expected solely with' reference to 
the duties and responsibilities of the offices, as if they were now to 1>e" established 
for the first time. ' * *

I have, &c. *
Council Chamber,
■ -g3 Dec. 1842. '

(signed). if. J. Halliday,
- Sec. to the Government of Bengal.

Ex t r a c t
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Extract from a Legislative Despatch-to the Honourable Court of Directors,
No. 0, dated IT M arch-1843. ^

Para. 82. At the instance of the.'Right Hono rahle the Governor-general, the 
question of revising the feeŝ  and salaries titf the ofl ĉers of Her Majesty’s Courts 
at the several Presidencies was again entered into, and statements were called for 
from the offices of the account of fees paid into ’the General Treasury at Calcutta 
by the offiefers o f‘the Supreme Court at*this Presidency, and pf the salaries paid 
to those officers under the new system introduced in 1837.

83. These statements having been received, our colleague, Mr. Amos, with his 
Minute, dated the 13th April 1842, laid .before us the draft of an Act for 
settling the remuneration of the.' officers of Her Majesty’s Courts of India. 
Mr. Amos was of opinion that the system of paying the Ecclesiastical Registrar 
by fees Was expedient for the public interests; and this opinion was held also .by' 
Sir Erskine Perry, whose note on the same subject accompanies this despatch. 
The Government of India, when it resolved, in 1836, upon altering the system of 
remunerating the officers of the court, had intended to include the Ecclesiastical 
Eegistrar, and thus to abolish all fees; but this intention was given up, as re
spected the Ecclesiastical Registrar, upon the reasons urged by the Judged in theif 
letter dated 15 April 1836; they were, however, apprised that the rate ̂  of 
commission drawn by the Registrar would be subject to pension on thh occhrrencef 
of a vacancy.

84. After careful reconsideration of the question, we were of opinion that the
Ecclesiastical Registrar should continue to be remunerated hy fees, but that a 
reduction should be made in the rate charged for administering invested property. 
This we thought might be fixed at ̂  one per cent, when the amount was consider
able, with an increasing rate for smaller sums, leaving five per cent, to  ̂be 
charged, as at present, on other descriptions of property. , -

85. Mr. Amos was of opinion that the fees and salaries of officers in Her Majesty’s '
courts at all the Presidencies should be revised. He believed the salaries of the 
officers in the court, as fixed hy the arrangements, to be very high, and he sug
gested that y^hiJe engaged on- the question of reducing the fees of the Eqcle- 
siastical Registrar, the Government should also revise the salaries of all the paid 
officers of the court. In this we fully agreed, and as at the other Presidencies 
the officers’ were still remunerated by fees, we proposed to press an alteration ifr 
this system, so as to make it correspond with the system in Calcutta. At all 
events we considered if an entire change of system should not upon good grounds 
appear everywhere desii’ahle, the suitors might, as far as possible, he felieyed Tby 
a reduction in the rate of fees. ■ '

86. We communicated ■ the foregoing remarks to the Right honourable the
•Governor-general, and with his Lordship’s concurrence, we consulted the.Judges 
of the Supreme Court at Calcutta, Madras and Bombay, requesting to be favoured 
with their sentiments upon the principle, of the measure proposed,'or the Rest 
mode- of carrying it into effect; we thought it best to dqfer the consideration 
of the Act prqjiosed by Mr. Amos until the result of this communication' chiild 
be ascertained ; for we expected the willing co-operation of the lodges, and the 
matters to be adjusted could be effectually provided for by rules o f court, without 
the necessity of a legislative Act. '  ̂ '

87. The replies which we have received from the Judges to o.ur communication
are to the following effect:—  ̂ •

88. The Calcutta Judges stated that it would be inconvenient po reveft to the
former mode of̂  payment hy means of fees instead of salaries ; they said that the. 
propriety of remunerating the Registrar by a commission, instead of Salary was 
f no longer questioned.” . * .

89. With regard to the extent of commission charged by the’Registrar, the 
Calcutta Judges stated that it could only be altered legislatively^ and that the 
objections to its amount applied equally to agency commission on intestate and even 
testate estates. But the Judges proposed on'the next *vacancy ,o£ the office' of 
Registrar to reduce the commission generally from five per cent, to tliree-^and-a- 
half per' cent., and on reourring receipts, except as regards rents of houses and

14. c c 4 . ' ' buildings.

Supreme Courts; 
Fees and Salaries 
of OfScers of tlie 
Courts at all the 
Presidencies.

Jud. Cons.
21 March 1842. 

Mos, 8 & 9. 
Legis. Cons.

13 May 1842. 
Nos. 5 & 15.
5 Aug. 2 842. 
Nos. '8 & 4. , 

23 December 1842. 
Nos. 9 & 19.
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buildings,to two-and-a-Tialf per cent.- As .the Judges thought that such a reduction 
would place the emoluments of - the offi.ce too low, they proposed to give a salary 
of 10,000 Company’s rupees in respect of the two offices of Equity and Adfniralty 
Registrar. - • ,

90. The Judges proposed a scheme of officers and salaries,,which on'the whole 
showed a saving of 21,600 rupees in "the salaries.payablo^ by Govermqeiit,'.besides 
the saving to the public by the reduced commission of .the Registrar. '

91. The Judges noticed that some outstanding salaries, which 'were continued
only during the tenure of office by individuals, had fallen in, or were about, to do 
so, and’that these amounted to 29,000 rupees, mailing, Avith 2I,600^rupees, hn- 
annual surplus of 56,600 rupees. The Judges wished to reduce this |urpluS, and 
that the surplus now accruing to the fee fund (and which has yielded Gpvern-r, 
ment a lac in five years) should be reduced to 5,000 Company’s rupees. Annually, 
by way of a guarantee fund,, aud that the rest should go towards ditoiuishing 
charges on suitors. ' f '.

, ‘ 92. The Bombay Judges gave separate answers. Sir H. Eoper observed ,̂ that 
he thought the officers of the Supreme Court at Bombay should be>. paid by 
salaries instead of fees. They are now paid by fees ; he thought that /a  salary, 
according to the average of fees now received, would be a proper''feniuheration 
for their salaries.

♦  *
93. He further remarked, that the Ex-officio Administrator and Common 

Assignee should continue to be paid by fees, but that the commission should be 
“ greatly reduced.” He thought the commission paid to Administrators in India 

• to ’ be “ exorbitant.’* He considered that no greater commission than one per 
cent; should be allowed for admiuistering invested property, of whatever amount. ’ 
But he suggested that what natives call “ petty brokerage ” might be added, if • 
actually earned. On other descriptions of property, he would have the-commis
sion two-and-a-half per cent., or at the utmost three per cent. ,

* 1 _ 1* ♦ *
' 94. Sir E. Perry cordially concurred in our views; he showed with great

ability the advantages of paying by salaries instead of fees in the case of the 
Official Administrator, whom he would pay in fact by commissioni- He thought 
that at Bombay a pecuniary saving might fee made by the consoUdation bf offices, 
but that the salaries must be about as large as the present amount of fees, knd 
he gave a list of the average fees of different offices. He recommended that an 
unifoiTO table of fees for the three Presidencies should be made, and that the 
salaries also should be uniform for the three Presidencies.

95. The Madras Judges also sent separate ansAvers. Sir E. Gambier recom
mended that administrators, whether official or otherwise, should not be allowed 
their present commissipn, and that executors should not be allowed any commis
sion. Indeed, we collected that bn AVould not allow commission to administrators, - 
except the Official Administrator. He was of opinion that the emoluments received _ 
by the officers of the court were too high and should be reduced, and he*observed 
that he ha,d himself framed a reduced scale of fees. He expressed doubts as to 
the expediency of compensating by salaries instead of fees. < * !

96. Sir J. Norton inclined against the stibstitution of salaries -for fees-. He 
appeared to think that the Master and Registrar Avere overpaid, but that the other 
officers were-underpaid. He apprehended that some saving might be miade'by 
mean^ *of consolidating offices, but he thought that if the Official Administra’tor 
Was to receive a commission, the other administrators should receive ,it also. He 
was of opinion that the fees of Court were not too high, and he A\'â  opposed to 
any reduction of fees or costs.

97. We were desirous o f. consulting with the Governor-general before taking
any further measures consequent on these communications, and for that .reason, 
we forwarded copies of the paper to his Lordship. We have, however, suggested 
the folloAving points for liis Lordship’s consideration. , . ' *

E x t r a c t
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E x t r a c t  from a Legislative Desspateli from the Honourable the Court of 
■Directors, No. 24, dated 6 December 1843.

Para. id .  "iVE shall be glad to learn that the consideration which this subject Hemuneratfon ot' 
has received, and the communications regarding it  which you have held with the Officers of Her 
Judge’s p r the Supreme C o u rt'a t' the several Presidencies, have terminated in Majesty’s Courts 
arrangements tending to*diminish the charges for the'officers of those Courts upon Presi-
the Governnlent aiid the'comhiunity. ' " ■ '* !

f

' '(N o.1479.0 - '  ̂ '̂  . ■'
Ftom the Civil Auditor to'the Officiating Secretary' td the Government of liidiu, 

’ + Legislative Del^artment, Port William, dated 1 November *1842.
Sir, , ' .

I HAVE the honour to submit copy of a letter from, the Master, Accountant- 
general and ‘Examiner, Supreme Court, dated 16th ult., with a certificate of the 
cost of his establishment, amounting to 665 Rs. per mensem, and beg to recom
mend that as there is a monthly saving of 102 Rs., the arrangement made hy 
Mr. Grant uigy be sanctioned by Government.

, I  have, &c.

Fort William, Civil Auditor’s Office, 
1 November 1842.

(signed) C. Trower̂
Civil Auditor.

Jud. Cons,
11 November 18 4 2 . 

No. 12.

From W. P . Grants Esq., Master, Accountant-general and ExaiUinCr, Supreme 
.Court, to C. Ti'ower, Esq., Civil Auditor; dated the 6tb October 1842.
Sir, ■ ’ ' ;

A ccording to your desire, I  have made out separate certificates for the cost of 
the establishtnents in my offices, as, 1. Master apd Accountant-general, ‘and, 2. 
Examiner of the Supreme Court.

I have, in reference to my letter to you of tlie 1st inst., to request that you 'will 
obtain the sanction ,of Government to keeping the accounts of both establishments 
under one head in future. The writers are now, under the arrangement sanctioned 
by the Judges, employed in the different departments as required, instead of being 
kept to the duties of one office, as ‘was ■ necessarily the case when, the offices 
were held by different individuals; yet the salaries of two Writers are now charged 
wholly to the Examiner’s office, while they are employed in tlie duties of all the 
offices held by me. ‘

I have been obliged to include in the certificate the Examiner’s office, other
wise I should appear to have made an increase in the cost of the other offices, 
while in reality I  have decreased the expense to Government of the whole esta
blishment under me.

I have, &c.
(signed) W. P . Grant,

Master, Accountant-general and Examine^, 
Supreme Court. “

Calcutta, Cpurt-houss 
6 October 1842,

C e r t if ic a t e s  of Monthly Salaries to Clerks and Writers in the Master’s and
Accountant-general’s Offices.

S u p r e m e  C o u r t .

I, W. P. 'Grant, Master and Accountant-general of the Supreme Court, do 
hereby solemnly declare and certify, that the sum of 665 Co.’s Rs. is the amount 
required for the payment of the salaries and wages of the Cierks and Writers in 

14. " D D my
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my said office for the month of 
mentioned; (that is to say)

SPECIAL REPORTS OP THE

last, according to the list under

N ames, C o.’s Rs. Amount.

Hurromoliun Dutt 250
J. R., Douglass - - - _ - 100
Faraneysunkur Roy - - - - - 100
Rhovaneychurn Bose - - * - - 50
Bullychund Dutt - - - - - as
Hurradhone Dutt - - - 85
Nubboogopaul Dutt - - - - - - 25
Hurrochunder Mitter - - - - 22 .
Takoo Doss Mookerjee - - - 0
Cummullochun Pundit - - - 7
Takoor Doss Duftery, - • - - 7
Hurruck Sing Harcanali - • - - 7
Gocool Farash - - _ 6
Soodhone Bearer - - 5
Bolukee Bearer - ^ - _ 5

. Sweeper - - + - - - 1
Durwan - -  - - # - - 1

T otae - -A Co.’s JRs. 065

Calcutta, Supreme Court, 
Master’s Office.

(signed) Wi P. Grant,
MaStOr and Accountant-general,' 

Supreme Court.

(True copies.)
(signed) C. Turner,

Civil Auditor.

1 Jud. Cons.
11 November 1842. 

No. 13.

Jud. Department,

(No. 1 1 8 .)

From F. J. Halliday, Esq., Secretary to the Government of India, to C. Trower, 
Esq., Civil Auditor; dated 11 November 1842,

Sir,
I AM directed to acknovrledge the receipt Of yotir letter, No. 1,479, dated the 

1st inst., with its enclosures, and to convey the sanction of the Honourable- the 
President in Council to the arrangement proposed by the Master and Accountant- 
general of Her Majesty’s Supreme Court, as regards the'ftiture establishment of 
his offices, by which a saving of 1 0 2  Rs. per mensem will be effected.

Council Chamber,
11 November 1842.

I have; &c.
(signed) F. J. Halliday, 

Secretary to the Government of India.

deduction in the E x t e a c t  from a Legislative Despatch to Court of Dfrectors, No. 3,
Establishment of dated 5 May 1843.
the Master and Ac-

theCouit^ "̂ *̂^ '̂ Para. 42. W e sanctioned an arrangement made by the Master and Accountant- 
Jud. Cons. general of the Supreme Court at Calcutta, as regards the future establishment of

11 November 1842. his offices, by which a saving of 102 Rs. per mensem has been effected.
Nos. 12 & 13.

From
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f’rom M- Turton, ,Es(j., Registrar of the Supreme Court, Calcutta, to Jud. Cons.
F . J. H a llid a y ,  Esq., Secretary to the Government of Bengal, Judicial Depart- 17 Febru.Rfy 1843.
ment; dat$<! 0 February 1843. No. 24*

.r • _
Sir,

I  AM directed to acquaint you, for the information of Government, that ir 
consequence of the death of Mr. Richard Vaughan, late Taxing Officer, Keen:-;r 
of the Records, Receiver and Chief Clerk of the Insolvent Court, Her Majesty’s 
Judges of the Supreme Court have been pleased, as a temporary arrangement, to 
appoint Robert O. Dowda, Esq., by order of the 2d ihst., to hold the offices 
lately held by My. Vaughan, on which day Mr. (). Dowda took charge of such 
offices accordingly.

I am, &c.

Calcutta, Registrar’s Office, 
9 February 1843.

(signed) T. E. M. Turton,
Registrar,

From F. J. Halliday, Esq., Secretary to the Government of India, No. 7, to jud. Cons.
Officiating Civil Auditor, and No. 8, Officiating Sub»treasurer; dated 17 February 1843.
17 February 1843. , , "5-

Sir,
I AM directed by the Honourable the President in Couneil to transmit to you, for Law Department, 

yofir information and guidance, the accompanying Copy of a letter from the Regis
trar, Supreme Court, dated the 9th instant, reporting arrangements made by .
Her Majesty’s Judges of the Supreme Court, in the room of Mr. R. Vaughan, 
deceased.

I have, Ac.

Council Chamber,
17. February 1843.

(signed) F*. J. Halliday, 
Secretary to the Government of India.

E xtract from a Legislative Despatch to Court of Directors, No. 0, dated
2 September 1843.

Para. 43. On th.e demise of Mr. Vaughan, late Taxing Officer, Keeper of 
Records, Receiver and Chief Clerk of the Insolvent Coutt, Her Majesty’s Judges 
of the Supreme Court at Calcutta appointed Mr. R. O. Dowda to those offices as 
a temporary arrangement. The permanent arrangement, SihCe made, will he 
reported from the Legislative Department.

Mr. R. O. Dowda 
appoiated as Tax
ing Officer, &e; of 
the Supreme Court 
at Calcutta, on the . 
death of Mr. R. 
Vaughan.

Jud. Cons.
17 February 1843.

Nos. 24 & 25.

(No. 5 , of 1 8 4 3 .)
From the Junior Secretary to the Government of India With the Governor- jud. Cons, 

general to F. J. Halliday, Esq., Officiating Secretary to the Government of i7 February 1843. 
India, Legislative Department; dated Camp, Soonam, the 14th January 1843.

T h e  Governor-general is of 'opinion that the Supreme Government should, after Leg. Department, 
hearing the Judges, proceed, as the Government of England would in a similar 
case, to decide for itself, and to effect by its own legislative power whatever it 
may deem most advisable for the public.

• 2 . The Governor-general, who, more than 13 yearn ago, first pressed this matter, 
as President of the Board of Control, upon the consideration of the Government 
of India, is most desirous that it should be at length satisfactorily settled; and he 
can only consider it so settled, if the result should be the obtaining for the • 
suitors in the Queen’s Court of Justice in Calcutta whatever may be absolutely 
required for the due administration of justice in that court at the smallest possible 
cost to the people of India, which has so very remote and minute an interest . 
therein.
• 3. The Governor-general must impress upon the members of the Supremp 

1 4 , D D 2 . Government
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Goveiument that the remuneration attached to the ministerial offices in tlie- 
Court of Justice ought not to be so far beyond that for which competent persons 
can be found to perform the duties thereof, as to make the right of appointment 
to those offices an article of valuable patronage to the Judges.

4. The Judges are sufficiently remunerated by their fixed salaries, and it never 
was intended by Parliament that they should be further in practice Remunerated • 
by the value of the patronage at their disposal.

5. That faulty principle was pei-mitted to grow up in England, and was there 
avowedly acted upon by Parliament, a smaller salary having been given to a 
Judge in consideration of the value of the patronage at his disposal foR the benefit 
of his family or his friends; but in late years it has been repudiated; it is nO 
longer acted upon, and it never Avas established in India.

6 . The Governor-general cannot acquiesce in the opinion, that the remunera
tion to be given to the highest ministerial officers in the Queen’s Court in Calcutta 
should be as high as that given to any officers of the Government of India under 
the Members of Council.

7. The Governor-general knoAving under what circumstances barristers come 
out to India, can have no apprehension that even much diminished emoluments 
Avould fail to engage competent men in the service of- the Queen’s Courts. The 
highest ministerial offices in these courts may require the possession by their 
holders of qualities, perhaps, of a peculiar nature, but certainly not of the highest 
order; and it appears to the Governor-genei’al to’ be contrary to reason and'pro
priety that the persons charged with the performance of such inferior' drrti’es at 
the very place at Avhich they land in India, in the midst of all the conveniences 
attached to a residence in- a great maa-itime commereial city, should receive emo
luments equal to those Avhich, after a life of labour and hardship in the Mofussil, 
may* become the rOAvard of those Avho fill the'most important offices in the internal 
administration of an empire, or preserve that empire by their arms.'

8 . The Governor-general cannot doubt that a perfectly competent Master may 
be obtained for 40,000 instead of 4R,000 rupees, and a  perfectly competent 
Registrar for the same sum, instead of 52,000 rupees ; and, by insisting on’these 
further reductions, the Government Avill effect a further prospective saving of
20,000 rupees a year.

9. Indeed the Governor-general cannot but feel that even in thus, and no far
ther, reducing the emoluments of the persons Avho may hereafter hol^ those 
offices, he may be too much influenced by the recollection of their present and 
past receipts, and not sufficiently by the consideration which, the President in 
Council justly observed, should alone govern the decision to be taken, namely, 
that of the sum for which the services of a competent officer can be obtained. 
To leave emoluments of Undue amount attached to those offices tenable by bar
risters, would involve this further evil, that hamsters practising in the court, 
having before them the prospect of being appointed to offices, which, their emolu
ments, and the certainty of those emoluments, being considered, might be desirable 
even to gentlemen in the possession of full business, might be led to abate some
what of that spirit of independence which, accompanied, as it should be, by a 
proper respect for the court, forms the characteristic of an English barrister, and 
tends so much to maintain the purity of the administration of justice, and to 
secure the confidence of the public therein.

1 0 . With respect to the subordinate offices in courts of justice, they are not in 
England held by barristers, nor is there the least reason why they should be in 
India.

1 1 . The Governor-general entirely agrees \Vith those who think that the com
mission upon administration of intestate property should be much reduced. 
The present per-centage is extravagant, and should be reduced to two per cent., 
with this exception, that the per-centage upon the affininistration of funded pro
perty should not exceed one per cent., for it gives no trouble. *

12. The Governor-general doubts Avhether it would be expedient to take away 
altogether the per-centage noAv received by executors. In India the executor can 
rarely be a relative of the deceased person, frequently not even a very intimate 
friend ; further, in India every man has some employment; and whatever -he does 
as executor must be in the rare and short intervals of his own business. There 
AA’ould be a danger of executors renouncing executorship if there were no em'olu- 
ments attaclied to the duty, and the GoA'ernor-general wmuld'not object to allowing 
executors a per-centage of one per cent.

18. The
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No. I,
-18. The Goverlior-g'eneral recollects having brought to the notice of the Judges On Fees and Sda- 

of the-Queen’s Court at Calcutta, IS years ago, the impropriety of the custom ries of the Officers 
which then prevailed of employing practising barristers as Clerks to the Judges of the Supreme
before whom they practised. It is inapossible that such a custom, involving much _____
of private intercourse between the Judge*and a practising barrister, can be known ^
to exist, without giving to such barrister the undue advantage, inconsistent with 
the character of the court, of being supposed by the suitors to have a peculiar influ- 

-enCe with the Judge. The duties of a Judge’s Clerk cannot be such as to make 
it necessary that the office should be held by a barrister. It is not expedient that 
the office should be held by any one in any manner connected with the conduct of 
suits before the court.' In this country, as much as in England, it is necessary to 
do what is right; and in this Country, mtich more* than in England, t is necessary, 
in doing right, to avoid all appearance and all possibility of the suspicion of doing 
wrong; and the Governor-general hopes that in any legislative measure which* 
may be introduced, the members of Council will provide against the Continuance 
of the custom, if it should still exist, to which he has now adverted.

14.' Whether officers in courts of justice should generally be remunerated by 
salaries or by fees, is so much a settled question, that the Governor-general does 
not think it desirable to re-open it, whatever may be his opinion upon the subject; 
but with respect to the amount of fees on proceedings in the Queen’s Court, the 
Governor-general cannot but think that, as far as possible, those cotirts in which 
the great body of the people of India is so very little interested, should be made 
to provide for their own charges out of their own fee funds, and not be made a. 
heavy burthen upon the revenue of the state.

16. With these observations the GoverUorTgeneral feels that he may safely 
leave the further proceedings in this matter to the President in Council, with 
whom he has the good fortune generally to coincide in Opinion; and he only 
desires that no unavoidable delay may take place in the effecting of a final settle
ment, and that in the meantime it may be distinctly intimated that every officer ' 
taking office in one of the Queen’s Courts, at any one of the Presidencies, must 
take it subject to whatever alterations' in. the mode and amount of his remuneration 
which the Government may hereafter think fit to prescribe.

Camp, Soonam, 
14 January 1842.

I have, &:c.
(signed) C. G. Mansel,

Deputy Secretary to the Government of India, 
With the Governor-general.

From the Government of India to the Honourable the Judges of the Supreme 
Courts at Fort William, Fort St. George and Bombay.

Jud. Gons.
17 February 1843. 

No. 2.
Honourable Sirs,

I n continuation of our letter, dated the 5th August last, on the subject of the 
proposed revision in the fees and salaries of the officers of Hnr Majesty’s Court goinbay, No. 53. 
at ■ , we have the honour to request, that in case it should be neces
sary to make any appointments, such as are within the purpose of the alterations 
contemplated, you will cause them to be made oh the understanding that changes 
are under consideration, and subject to any alterations that in the course of the 
pending discussions it may prove expedient to carry into execution.

Council Chambers,
1 7  February 1843.

We have, &;c.
(signed) PV. Tf. Bird.

tv. Casement
H. T. Prinsep.

of India, to 
Lavv Commission ; dated

(No. 1 5 .)
From F. J. H ollid a yEsq., Secretary to the Government 

.T. C. C. Sutherland, Esq., Secretary, Indian 
17 February 1843.

Sir,, ' ■ ,
I AM directed by the Honourable the President in Council to transmit to yon, Legal I>epartmr.i 

for submission to the Indian Law Commission, the accompanying copies of papers 
1 4 . ‘ D n 3 • noted

.Tud. ConS.
17 February 1843. 

No. 3-

at
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Legi$i Cons.
13 May 1843. 
Nos. Q & 15.

5 August 1842. 
Nos. 3 & 4.

23 December 1842.
Nos. Q & ig. 

Letter from Mr. 
Junior Secretary 
Mansel, No. 5 of 
14 January 1843.

Jud. Cons.
3 March 1843. 

No. 14.

Jud. Law.

noted in the margin, relative to a proposed revision in the fees and salaries of Her 
Majesty’s officers in Courts of Judicature at the Presidencies of Fort William, 
Fort St. George and Bombay, and to request that the Law Commission will submit 
a draft Act for the purpose indicated in a letter, No. 5, dated' the 14th ultimo, 
from Mr. Junior Secretary Mansel.

, I  have, &c.
(signed) F. J. Halliday,

Secretary to tbe Government of ̂  India, .
Council Chamber, 17 February 1843.

From the Honourable- Chief Justice, Supreme Court, Fort William, to 
F. J. Halliday, Esq., Officiating Secretary to the Government of India; dated 
the 27th February 1843.

Sir,
I HAVE the honour to inform you that the Judges of the Supreme Court 

have appointed Mr. Ryan to the office of Taxing Officex*, Chief Clerk of 
the Insolvent Court and Keeper of the Records, lately filled by Mr. Vaughan, 
and temporarily by Mr. O. Dowda, and that they have assigned Mr. Ryan a 
salary of 1,600 rupees a month, and that he will enter upon the discharge 
of the duties of these several offices, and be entitled to receive his salary on 
.and from the 1st day of March 1843, exclusive of that day. I have also the 
honour to inform you, that Mr. O. DoVpda will remain in charge of the duties' 
of the office of Receiver, also vacated by the death of Mr. Vaughan, at a 
salary of 400 Company’s rupees per month; and that the Judges have assigned to 
Mr, Hilder, the Crier of the Court, 100 rupees per month, for an increase to his 
present salary of 200 rupees per month, having brought the intended augmenta
tion under the notice of the Honourable the President in Council, who entertains 
no objection to that increase. I  beg further to observe, that by the present arrange
ment a reduction of 900 Company’s rupees per month will be effected, the emo
luments of the late Mr. Vaughan, of which salai’y he was in receipt up. to the 
time of his death.

I  have, &c..
Calcutta, 2 9  February 1843.

(True copy.)
(signed) L, FeeL

(signed) JP. J. Halliday, 
Officiating Secretary to the Government 

of India.

Jud. Cons.
23 March 1843. 

No. 15.

Jud. Depart-

From F. J. Halliday, Esq., Officiating Secretary to the Government of India, 
to the Officiating Civil Auditor and Officiating Sub-Treasurer; dated 3d March 
1843.

Sir,
 ̂ I AM directed by the Honourable, the President of the Council of India to forward 

for your information and guidance the accompanying Copy of a letter from the 
Honourable Chief Justice of the Supreme Coui’t, reporting’ the Completion of arrange
ments in that pourt consequent on the death of Mr. R. Vaughan, Taxing Officer.

I have, &c.
Council Chamber, 
3 March 1843.

(signed) F. J. Halliday,
Offi Seer tQ Gov‘ of India.

Jud. Cons.
3 March 1843. 

No. iC.

(No, 2 9 .) ■
From the Officiating Secretary to the Government of India to J . C. C. Sutherland, 

Esq., Secretary to the Indian Law Commission ; dated 3d March 1843.
Sir, '

I n  continuation of my letter, No. 15, in the Legislative Department, dated the 
l7th ultimo, I am directed by the Honourable the President in Council to trans
mit to you, for submission to the Indian Law Commission, the accompanying 
copy of a letter of the 27th idem, from the Honourable Chief Justice, reporting

completion
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No. 1 .
completion of arrangements in Her Majesty’s Supreme Court, consequent on the On Fees and Sala-
death of the late , Mr. R. Vaughan, Taxing Officer. ries of the Officers

, of the Supreme
I have, &C. ’ Courts.

Council Chamber, 
3 March 1843.

(signed) *F. J. HalMay,
Offfe Sec’' to the Oov' of India.

From the Judges of the Supreme Court, Calcutta, to the Honourable the 
President and the Members of the Council of India in Council; dated 
2d March 1843.

Honourable Sirs,
We have the honour to acknowledge the receipt of your letter'of 17th February 

1843, No. 12, addressed to us, and received by us yesterday, requesting that in 
making any appointments, such as are within the purpose of the alterations that 
may be contemplated in the offices of Her Majesty’s Supreme Court at this Pre
sidency, we may cause them to be made on the understanding that changes are 
under consideration, and subject to any alterations that in the course of the pend
ing discussions it may prove expedient to carry into execution ; and we have to 
infom you that the appointments which have been made by us to supply the 
offices vacant by tha  death of the late hlr, Vaughan, and future appointments, 
have been and will be made by us upon that understanding, and subject to those 
alterations, and that those above referred to, which have taken place, are accepted 
upon that understanding, and subject as aforesaid.

We have, &c.
(signed)

Court-house, 2 March 1843.

X- Peel 
J. P . Grant. 
H. W. Seton.

Legis. Cons. 
10 March 1843- 

No. 21.

From the Judges of the Supreme Court of Madras to the Honourable William 
fVilberfoTce Bird, Esq., President of the Council of India, Fort William; dated 
14 March 1843.

Honourable Sir,
I n  answer to your letter of 17th February, expressing your wish with regard to 

the mode of appointing to those offices in the Supreme Court which are likely to 
be effected by the changes or reductions contemplated by the Supreme Govern
ment, we have the honour to acquaint yon, that we had already determined to 
adopt the course which you have suggested to us, in the propriety of which we 
fully concur.

. We have, &c-

Madras, 14 Alarch 1843.
(signed) E. J. Gambier. 

J. D. Norton.

Legis. Cons. 
31 March 1843- 

No. 2.

E x t e a c t  from a Legislative Despatch to the Honourable the Court of Directors,
No. 18; dated 14 September 1843.-

Para. 1 1 1 . In para. Q7, of our despatch. No, 6 , dated l7th March 1843, your 
Honourable Court were informed,that we have referred to the Right honourable the 
Governor-general the opinions of the Judges of the Supreme Courts of Calcutta, 
Bombay and Madras, on the proposed reduction of the fees and salaries of the 
officers of those courts. His Lordship’s reply has been since received, and we have 
now the honour to report our further proceedings in this matter.

1 1 2 . The Governor-general was of opinion, that the Supreme Government 
should, after hearing the Judges, proceed, as the Government of England would 
do in a similar case, to decide for itself, and to effect by its own legislative power 
whatever it may deem most advisable for the public.

113. His Lordship stated, that as President of the Board of Control he had
pressed this matter upon the consideration of the Government of India, and he 
was most desirous that it should be at length satisfactorily settled. Hecould only 
consider it to be so settled if the result should be the obtaining for the suitors in 
. 14 , D D 4  the
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the Queen’s Courts of Justice in Calcutta, whatever may be absolutely required 
for the due administration of justice in that court at the smallest possible cost to 
the people of India, which has so very remote and minute an interest therein.

114. With respect toJ;he subordinate offices in the courts^ the Governor-general 
observed, that they are not in England held by barristers, nor is there the least 
reason why they should be in India.

115. It was his Lordship’s opinion, that the commissidn upon administration 
of intestate property was extravagant, and should be reduced to two per cent. ; 
and that the per-eentage upon the administration of funded property should not 
exceed one per cent.

116. The Governor-general considered the question, whether officers in courts
of justice should be genei’aliy remunerated by salaries or by fees, to be so nearly 
settled;that he did not think it desirable to re-opCn it; but Vith respect to the 
amount of fees on proceedings in the Queen’s courts, his Lordship was of opinion 
that, as far as possible, those courts in which the great body of the people of 
India is so very little interested. Should be raqde to provide for their own charges 
out of their own' fee-funds, and not be made a heavy burthen upon the revenues 
of the state. . , *

117. We forwarded the communication from the Governor-general, with all 
previous correspondence on the Subject, to the Law Commissioners, and requested 
them to submit a draft Act for the purpose indicated by his Lordship,, at whose 
suggestion we also requested the Judges of the Supreme Courts at all the Pre
sidencies, in case they should find it necessai’y to make any appointments coming 
within the purpose of the alterations contemplated, to make them on the undeiv 
standing that changes are under consideration, and subject to any alterations that 
in the course of the pending discussions it m a y  be found expedient to carry into 
execution.

118. The Judges of the Calcutta Court, in reporting an arrangement which 
they had made consequent on the death of Mr. R. Vaug'han, Taxing Master, 
stated that the appointments in this instance, and all future appointments, had 
been and would be made subject to any alteration that may be determined upon.

119'. The Madras Judges expressed their concurrence in the pro]5riety b f our 
suggestion, and added, that they had already determined to adopt the course 
pointed out. ' ' ■

E x t r a c t  from a Legislative Despatch from the. Honourable Court of Directors,
No. 17 ; dated the 24th July 1844. .

I l l  to 119. References to the Law Com
mission for the preparation of a draft Act, 
relating to the Fees and Salaries of the 
Officers of the Supreme Courts.

ParUi 27. T h is  subject will engage our particular atten
tion when the draft Act, which has been called for, shall be 
brought to our notice.

Jiid, Cons. From the Judges of the Supreme Court, Calcutta, to the Right Honourable Sir 
II. Hardinge, k . 0. b .. Governor-general of India jn Council; dated 18 Decem
ber 1844.

Right Honourable and Honotirable Sirs,
W e  have the honour to state, that vre have effected a temporary reduction in 

the emoluments of the office of Sworn Clerk, to the extent of 700 Co.’s Rs. per 
month, by an arrangement with Mr. O. Dowda, the holder of that office, who 
consents to relinquish that amount of salary in consideration of his being from 
•time to time ajipointed Assignee" of Insolvent Estates in Ijeu of Mr.«Alexander, 
who has intimated to the Judges that he is not about to return to this country. 
The emoluments derived from the assigneeships being fluctuating, and giving on 
an average of years a considerably less income than the office of Sworn Clerk, Mr.
O. Dowda could not he expected to relinquish the latter office for an employment 
uncertain in duration and in its profits, and of less value than his present office ; 
and though we are anxious to ,bring qbout the suppression of this office at the 
earliest period, we have not been able to effect a greater saving at present, than 
that which we have the honour to announce. This reduction will take effect from 
the 1st of January next ensuing, and be in force during the time that the assig- 

. neeshiiis continue on their present footing, but subject to reconsideration on any 
change in the assigneeships, and without prejudice to any application for compen

sation
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satioii which Mr. 0 . Dowda may at any time prefer, in the event of any legisla- On Fees and Sala- 
tive interference With the office of Sworn Clerk. . nes oUhe Officers

We have, &o.
(signed) L. Peel. ' ----------- -

' * J. P. Grant.
CoUrt-house, 18 December 1844. ■ H. JV. Seton.

(No. 2 6 .)^ . '
*» • .  ■ ' ,

Frc»m the Goyernmerit of India to the Honourable the Judges of the Supreme 
■ eOourt of Judicature, Calcutta; dated the 4th January 1845.

- . Honourable Sirs,
, , W e have the honour to acknoyvledge the receipt of your letter dated 18th 

. ultimo, aiid to state that the necessary communication will be made from the 
Financial Department to the Offices of Audit and Account, respecting the arrange
ment ^lade by you, under which a temporary reduction in the emoluments of the 
office of Sworn Clerk, to the extent of 700 Rs. a month, has been effected from 
jthe 1st instant.

We have, &e.

Council Chamber, 4 January 1845.
(signed) F. Millett. 

Cr. Pollock'.

Jud. Cons.
4 January 1845. 

No. 7.

Legislative.

(No. 8 .)
O rdered, That a copy of the letter from the Judges of the Supreme Court, and 

'of the foregoing reply, be sent to the Financial Department, whence the necessary 
communication will be made to the offices of Audit and Account.

(No. 2 5 .)
’ From G. A. Bushhy, Esq., Secretary to the Government of India, to the hlem- 

bers of the Indian Law Commission; dated the 4th January 1845.
Gentlemen,

In continuation of Mr. Secretary Halliday’s letter, dated the 8d March lS43, I 
am directed to transmit to you a copy of -a farther letter from the Judges of the 
Supreme Court at Fort William, dated the 18 th ultimo, notifying a temporary 
reduction of 700 Rs. a monjth, effected by the court, from the 1st instant, in the 
emoluments of the office of Sworn Clerk.

lam  instructed at the same time to inquire as to the probable period by 
which the Government of India may expect to receive the draft of an Act for 
regulating the salaries and emoluments of the various officers employed in Her 
Majesty’s Supreme Courts at the several Presidencies, called for in Mr. Secre
tary Halliday’s letter of the 17th February 1843.

JuJ. Cons.
4 Jai)(iary-l845. 

No. 8.

Legislative.

Council Chamber, 
4 January 1845.

I have, &c,
(signed) G. A.Bushby,

Secretary to the Government of India.

(No. 2 .) .
From the Indian Law Commissioners to G. A. Bushhy, Esq., Secretary to the

Government of India; dated the 16th January 1845.
Sir,

Legis. Cons.
15 February 1845. 

No. 13.

We have the honour to acknowledge the receipt of your letter dated the 4th 
instant. .. anuary i 45.

2. In reply to the inquiry contained in the 2d para., we have the honour to 
state, that deeming it necessary to take a comparative view of the business, eivil 
and criminal, of the Supreme Courts at the several Presidencies, we addressed 

1 4 . E E  letters
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4 'November 1843. 
1-2 August 1843.

Supreme Court: 
deduction of the 
emoluments of the 
Sworn Clerk of the 
Calcutta Supreme 
Court.

Jud. Cons.
4 January 1845. 

Nos. 6 to 8. 
Leg, Cons.

15 Feb. 1845. 
No. 13.

Vide Leg. Letter to 
Court, No. 18, 

i4Septemiier 1844. 
p. 111-119.

letters to the Honourable the Judges at Calcutta and Madras respectively, 
requesting them to do us the favour to cause schedules to be prepared and fur
nished to us, according to forms annexed to our letters, which Were framed for the 
purpose of comparing statements already received from Bombay.

3. We were fiivoured with the schedules requested from Madras, under date 
the 1 2 th December 1843.

4. Under date the 15th August last, we addressed a letter to the Honourable 
the Judges at Calcutta, requesting an explanation, of the deficiency in the actual 
receipts of fees below the estimate formed in 1836, when the present arrangement 
for the remuneration of the ofiicers of the court by salaries was prolposed ; and 
not having received the schedules we had previously asked for, We took the 
opportunity to beg that they might be furnished at an early period, together with 
the explanation therein solicited. To this letter we have not received a reply.

5. When we obtain the information we have solicited from the Judges of the 
Supreme Court at Calcutta, for which we have agt în applied, we shall have the 
honour of submitting a report upon the subject of Mr. Secretary tialliday’s letter 
of the 17th February 1843.

We have, &c.
(signed) C. H. Cameron.

D. Elliott.

E x t r a c t  from a Legislative Despatch to the Hononrable the Court of Directors, 
No. 10 ; dated the 19th August 1845.

Para 16. T h e  annexed papers will inform your Honourable Court that the 
Honourable the Judges of the Supreme Court at Calcutta have, hy an arrange
ment with Mr. O. Dowda, the Sworn Clerk of the court, efiected a temporary 
reduction in the emoluments of that officer to the extent of 700 rupees per 
mensem.

17. The papers were referred to the Law Commissioners, whose report, dated 
3d July, on the general question of the remuneration of officers of Her Majesty’s 
Supreme Courts at the several Presidencies, has been received; but we have 
postponed the consideration of it pending your Honourable Court’s reply to our 
despatch. No. 1 1 , dated the 10th May 1844, respecting the rCmodelment of the 
existing courts of civil judicature.

Jud. Cons.
26 April 1845. 

No. 8.

Jud. Cons. 
26 April 1845. 

No. 9.

From the Members of the Indian Law Commission to O. A. Bushby, Esq., 
Secretary to the Government of India, Legislative Department; dated the 2lst 
April 1845.

Sir,
I t  appearing that the Judges of Her Majesty’s Supreme Court at Madras have 

lately passed some rules for the reduction of the fees of the ofiicers of the court, 
we have the honour to request that an application may be made to the ’Madras 
Government for a copy of the correspondence which it is presumed has passed 
between the Government and the Judges upon the subject, for our guidance in 
framing the report required from uS by the Government of India, under the 
instructions adverted to in your letter of the 4th January last.

We have, &c.

Indian Law Commission, 
21 April 1845.

(signed) C. H , Cameron, 
jy. Elliott.

(No, 2 6 8 .)
From G. A. Bushby, Esq., Secretary to the Government of India, to the Secretary 

to Government of Fort St. George; dated 23 April 1845.
Sir,

I AM directed to transmit to you the accompanying copy t>f a letter from the 
Indian Law Commissioners, dated the 21st instant, and to request that, with the

permission
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No. 1 .
permission of the Most Noble the Governor in Council, you will have the On Fees and Sala- 
gooduess to furnish this department with a copy of the correspondence therein ries of the officers 
referred to. ‘ of tte Supreme

I have, &c. Courts.

Fort William, 28 April 1845.

signed) G^A. Bushby, 
Secretary to the Government of India.

(No, 50 2 .)
From E . P . Thompson, Esq., Secretary to the Government of Fort St. George, to 

G.A.  Busliby, Esq., Secretary to the Government of India, in the Home Depart
ment; dated the 30th June 1845.

Sir,
W ith  reference to your letter of the 23d April last, No. 268, I am directed by 

the Most Noble the Governor in Council to request that you will submit, for the 
information of the Government of India, the accompanying communication from 
the Honourable the Judges of the Supreme Court at Madras, stating that ixo rules 
for the reduction of the fees of the officers of that court have been passed by 
them.

 ̂ I have, &c.
(signed) E. P- Thompson,

Fort St. George, 30 June 1845. Secretary to Government.

Jud. Cons. 
26 Jutj 1845. 

No. 4.

24Marth 1845-

From the Judges of the Supreme Court of Madras to the Most Noble the 
Marquis of Tweeddale, Governor, in Council, &c.. Fort St. George; dated 24 
June 1845.

My Lord,
I n ausvrer to your Lordship’s letter of the 27th May, we have the honour to 

state, for the information of the Government of India, that we have passed no 
rules for the reduction of the fees of the officers of the court. No alteration can 
be made in the existing table of fees without your Lordship’s approval, and we 
should not have been so wanting in due respect to your Lordship, and in proper 
obedience to the Royal Charter, as to attempt any such reduction without the 
previous sanction of your Lordship.

2. It is probable that the Law Commissioners have' heard of an order juade by 
us, declaring certain fees, the taking of which had been brought utider our notice, 
to he inconsistent with the table of fees, and therefore unlawful; and that learning 
this only from public rumour, or the reports of the newspapers, they have mis
apprehended the scope and tenor of the order refei-red to. That order is not of 
such a nature as that your Lordship would desire to transmit a copy of it to the 
Government of India, and therefore We do not enclose One. Indeed, we observe 
that what is asked for by the Governor-general in Council is not a copy of any 
rules or orders made by us, but of the correspondence which was supposed to have 
passed between your Lordship’s Government and ourselvqs.

We have, &c.
(signed)

(A true copy.)

E. J. Gambler. 
lE. W. Button.

(signed) E. P. Thompson,
_ Secretary to Government.

Jud. Cons. 
26

No. $.

1 4 . E E 2 From

    
 



2 20- s p e c ia l  REPORTS OF THE
No. 1 .

On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

From G, A. Bushby, Esq., Secretary to the Government of India, to the Members 
of the Indian Law Commission; dated 26 July 1845.

Gentlemen,
In reply to your letter, dated the 21st April last, I  am desired to forward, for 

your information, the accompanying copy of a letter from the Government of 
Fort St. George, No. 502, dated the 30th ultimo, and of its enclosure from the 
Judges of the Supreme Court at Madras, stating that no rules for the reduction 
of the fees of the officers of the court have been passed by them.

I have, &c.
(signed) G.A.  Buskby, .

Secretary to the Government of India.

Jiid. Cons.
20 April 1845.

Nos. 8 & 9.
26 July 1845. 

Nos. 4-6. 
* V id e  Despatch 
No. 10 o f 19 Aug. 
1845, p. 16, 17.

E x t r a c t  from the Legislative Despatch to the Honourable the* Court of 
Directors, No.. 14; dated 27 December 1846.

Para. 23. In reply to an inqpiry*  ̂ which we made as to tlie probable period by 
which we might expect to receive the draft Act for regulating the salaries and 
emoluments of the officers Of the Supreme Courts, the Indian Law Commis
sioners requested to be furnished with a copy of the correspondence which it vas 
presumed had passed between the Government and the Judges of the Supreme 
Court of Madras, relative to some rules for reducing the fees of the officers of that 
court. It was found, however, upon inquiry, that no such rules had been passed 
by the Judges, and no correspondence had taken place with the Government of 
Madras on the subject.

(No. 1 .)

i3SepttnJ)eri845 From/ .  jP. Thomas, Esq., Chief Secretary to Government, Fort St. George, to 
" No. s8. G. A. Bushby, Esq., Secretary to the Government of India; dated 17 June 1845.

Sir,
I A M  directed to forward Copies of a letter from the Company’s Solicitor, and 

of the statement and account current there alluded to, in the case of the Queen 
V.  Archibald Douglas; and the Most Noble the Governor in Council viewing the 
charges as extremely high, and entertaining some doubt as to the correctness of 
the principle upon which the fees set forth in the Solicitor’s account have been paid 
to the Advocate-general in addition to his salary, requests that the Supreme Govern
ment will do him the favour to refer the charges incurred to their law officers, in 
order that they may be compared with the charges and bill of costs in the Supreme 
Court of Calcutta. His Lordsbip in Council would further request to be informed 
whether it is the practice in Calentta to charge for “ refreshers ” to the extent 
exhibited in the bill now forwarded, and, generally, whether the items of charge in 
the bill in question are such as would be authorized in Calcutta or not.

Fort St. George, 17 June 1845.

I have, &c.
(signed) J. F. Thomas,

Chief Secretary.

Statement
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StateIment of D isbursements made by Mr. Dale on account of the Honourable Company 
between the Cth of June when Mr. Dale took charge, and the 31st December 1844.

The fjpnourable E ast India Company to Clement D ale . Dr.

No. f.
On Fees and Sala
ries o f the Officers 
of the Supreme 
Courts.

Jnd. Cons. 
13 Sept. 1845. 

No. ag.

Ip -Equity.— The East India Companj' and others v . Charles
1842: Gaudoin.

June - 7 Eaid Registrar For tiling consent of Mr. Rose tor Mr.
Dale appearing for the Honourable Company in
hjs stead - - - - - - - - 2

Paid same for entering Mr. Dale’s appearance for the
defendants in the stead of Mr, Rose' - 2

Paid officer for service of notice of appearance en-
lered t -

August - 13 Paid Registrar for filing answer of the Honourable
Company - - - - - 3 6

Paid officer for serving notice of answer, filed - - X -
December 28 „ Registrar for filing answer of the Honourable

Company to amended bill - - - - j. 3 6
paid officer for serving notice of answer filed to the

amended bill - - - - - - , - 1 -
14 --

Crown Side.— The Queen on the information of George NOr-
ton. Esq., the Advocate-general i . Archibald
Douglas, Esq.

June - 8 Paid Clerk of the Crown for filing 21 criminal infer-
mations - v - - - - - - - U 6

Paid same for filing an application - 1 2
,, same for searches in the office - . * 2
„ same for issuing 2 certificates - - - . 4
„  same for filing same - - - - - 2 4
„ same for minuting motion - _ - a 1 2
„  same for drawing 2 ordCTs of Court 7
„  same for filing same - . . .  - a 4
„  same for attendance herein - - . - 4 -
,, Judge’s Clerk for 2 orders, 2 copies - * 7
,, same for his attendance at the Judge’s garden - JQ G

Sealer for sealing 2 orders - - - - 3
„  Clerk of Crown for issuing, 2 copies - - 10 -
„  Sealer for sealing 2 copies - - .  - 3 -

82 -

The same, on the information of Her Majesty’s Attorney-

1843; general in England.

February - 8 Paid Clerk of the Crown for minuting motion that
the mandamus received from England be filed - 1 2

Paid same for reading .an affidavit - - - - 1 2
„  same for filing same - - - - - 1 2
„  same for order of Court that mandamus be re-
ceived and filed - - - - - - - 3 6

Paid Sealer for sealing same - ' - - 1 6
„  officer for serving same - - - - - 1 -4
„  Clerk of the Crown for filing same - . - 1 2
„  same for filing an application for a copy of the
mandamus - - - ' - 1 2

Paid same for copy of the mandamus for 1 83, at t m- ^
peeper folio - - . . .  « - 183 -

Paid Sealer for sealing same - - ' - 1 6
March - 2 „  Clerk of the Crown for filing mandamus - - 3 6

„ - 8 „  Clerk of the Crown minuting motion that a day
be fixed by the Court for the examination of the
witnesses X 2

Paid same for filing a notice annexed to the motion
paper 1 2

Paid Judge’s Clerk for order appointing 3d April 1843
for examination of witnesses - 3 6

Paid Clerk of Crown for filing same . - - 1 2
. „  same for order of Court - - - - - 3 6

„  Sealer for sealing same - - - - - 1 6
,, officer for serving same - X -
„  Clerk of the Crown filing same . - . 1 2

14 . E E 3 {contir.ued)
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April

4
5
6 
8

10

- la

Paid same, filing a letter from the Solicitor for the 
prosecution to the Clerk of the Crown, requesting 
to insert in the Gazette the notice of the Court-

Paid same for filing a applications for subpoenas 
„  same for issuing 7 subpoenas - - - .
,, Sealer for sealing same - - - - -
,, Sheriff with same - - - - - -
„  ditto Bailiff’s batta for serving Sadaseva Row 
and others in Madras - - .  - _ -

Paid ditto batta for serving subpoenas upon Dranjum 
Pell and Pungum Palava How at Poothoo Choul
try, being 68 miles - - - - - -

Paid Clerk of the Crown filing subpoenas 
„  Palanquin hire for Mr. Dale - - - .
„  ditto for Mr. Branson to Mr. Dale’s house
„  (Sunday) for conveyance hire for Writers to Mr. 
Dale’s house

„  Clerk of the Crown for, cause called on - 
„  ditto for reading the order of Court appointing 
this day for the exanaination of witnesses 

Paid ditto for reading the ” Fort St.George Gazette,” in 
which the advertisement of the Court was published 

Paid ditto for reading the writ of mandamus - 
„  ditto for minuting motion by Mr. Advocate-ge
neral, that the examination be postponed, when 
Court ordered that the Court be adjourned to the 
10th instant r * - - - .  -

Paid ditto for reading aft afodavit - - - -
„  ditto for filing sante . , - - - -
„  ditto for the order of Court - - - -
„  Sealer for sealing same - - - - -
„  officer’s batta for serving same - - -
„  Clerk of the Crown for filing same - - -
„  ditto for minuting the proceedings this day 
„  for conveyance of Writers to Mr. Dale’s house 
this day - - * * - - -

Paid the like this day - - - - - -
„  ditto - - -  - -  - -  -
„ ditto - -
„  ditto
„  Clerk o f the Crown for cause called on - 
• ,, ditto for reading foe Order of the adjournment 
of the Court this day - - 

Paid for reading foe Fort St. George Gazette,” in 
which the adjoUrnttient is published ■ •

Paid for minuting motion by Mr. Advocate-general 
for a further postponetfient, when same ordered to 
the 12th instant - - - - - -

Paid ditto for order of Court - - - - -
„  Sealer for sealing same - - - - -
„  officer’s batta for serving same _ - -
„  Clerk of the Crown for filing same 
„ ditto for minuting the proceedings - - -
„  ditto for filing a» application for an office copy of 
the order - - - - - -

Paid ditto for searching records for the same 
„  ditto, for office copy of same, for 2 
„  Mr. Parker with brief, pags. 150 
„  ditto for consultation „  25
„  Mr. J. B. Korton with brief, pags. 100 
„  ditto for consultation ,, 25
„ ditto for conveyance for Writers to Mr. Dale’s 
house this day - - - - - - -

Paid the like this day - - -
,, Clerk of the Crown for pause called on •
„ ditto for reading the order of adjournment of 
court this day - - - - - -

Paid ditto for reading the ‘ ‘ Fort St. George Gazette,” 
in which the adjournment was published - 

Paid ditto for swearing three several witnesses, Mr. 
W. H. Bay ley, Mt. Kinders ley and Morgapah 
Moodelly, 81 folioS - - - - - -

Paid ditto for reading and marking 4 exhibits at 
the examination of Mr. Bayley - 

Paid ditto for reading and marking 16 exhibits at 
the examination of Mr. Kindersley - - -

Paid ditto for reading and marking 4 exhibits at 
' the examination of Morgapah Moodellv -

1 2

2 4
22 2
10 6
16 4

2 "

68
8 2
2 _

2

2
-

1 2

1 2
1 2

1 2
I 2
1 2
3 6
1 6
1 -

1 2
1 2

2 _
2
2 -

2 -
2 -

2 “

1 2
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1 2
3 6
1 6
1
1 2
1 2

1 2
1 -
2 -
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87 6
350 “
350 —

4 —

4 -
2 —

1 2

1 2

8i -

9 4

37 4
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1843:
April - 1 2

13

>4

-̂ 5

16

i7i

20

25

- 26

- 27

?>

H-

Paid Clerk of the Crowa for minuting the proceedings 
this day - - - -

Paid Mr. Parker fee for consultation, the afternoon,
pags. 25 - - - ........................................

Paid the like t6 Mr. J. B. Norton, pags. 25 -
,, Mr. Parker refresher for this day 20 - 
,, the like to Mr. Norton „  20 -

Clerk of the Crown for cause called on - 
ditto for taking down the further examination of 

Moorgapah, being 80 folios, at 1 rupee per folio - 
Paid for minuting the proceedings this day 

„  conveyance for Writers tO Mr. Dale’s bouse this 
day - - -

Paid Mr. Parker refresher this day, pags. 20 -,
„  the like to Mr. J. B. Norton - . - -
,, Clerk of the Crown for Cause called on - 
,, ditto for taking down the further examination of 
Moorgapah, 79 folios, at 1 rupee per folio - 

Paid ditto for minuting the proceedings this day 
„  conveyance for Writers to Mr. Dale’s house this 
day

Paid Mr. Parker refresher this day, pags. 20 - 
„  the like to Mr. J. B. Norton - - - -
,, Clerk of the Crown for cause called on - 
„  ditto for swearing 2 several witnesses, J. Johan
nes and Parthasarady, in coUrt - - - -

Paid Clerk of the Crown for taking down the further 
examination of Moorgapah, Mr. Kindersley, and 
the examination of J. Johannes and Partliasarathy, 
being 60 folios, at 1 rupee per folio - - -

Paid ditto for reading and marking 2 exhibits at the 
examination of J. Johannes - .  - »

Paid ditto for reading and marking 2 e.xliibits at the 
examination of Parthasarathy . .  - -

Paid ditto for an order of court for adjourning court 
to the 25th instant - - - - - -

Paid Sealer for sealing same ,  - - - -
„  officer for serving same - - - - -
„  Clerk of the Crown for filing same - »
„ ditto for filing an application for an office copy 
of the order

Paid ditto for searching the records for ditto - 
„  ditto for an office copy o f affidavit of Mr. Dale, 
3d April, 20 folios - - - - - -

Paid ditto for filing an application for the exhibits - 
„  ditto for minuting the proceedings this day 
„  for conveyance for Writer* to Mr. Dale’s house 
this day - - - - - ' -

Paid Clerk of the Crown for cause called on - 
„  ditto for reading the order of the argument of 
court this day - - - - - - -

Paid ditto for order of court adjourning the proceed
ings to the 27th instant - - - -  -

Paid Sealer for sealing same - - - - '
„  officer for serving same - -
„  Clerk of the Crown for filing same - » -
„  ditto for minuting proceedings this day - 
„  ditto for filing an application for office copies of 
the orders of court of the 17th and 25th instant 

Paid ditto for searching records for ditto 
„  ditto for the office copies thereof, 4 folios 
„ fee to Mr. Parker for attending consultation this
day, 25 p a g s . ........................................................

Paid the like to Mr. J. B. Norton - 
„  refresher fee to Mr. Parker for this day, 20 pags. 

Paid the like to Mr. J. B. Norton - -
„  Clerk of the Crown for cause called on - 
„  ditto for reading the order of adjournment of 
court this day - - - -  . ♦  .

Paid Clerk of the Crown for reading the ‘‘ Fort St. 
George Gazette,” in which the adjournment of the 
court was published - - - - - -

Paid ditto for swearing 1 witness, Sadaseva Row, in 
court - - - -

Paid ditto for taking down the examination of Sada
seva Row, being 36 folios, at 1 rupee per folio 

Paid ditto for an order of court for the adjournment of 
the court until 1st May 1843 

Paid Sealer for sealing same - - - - -

E E 4
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No. I.

On Fees aiiH Sala
ries ol liie Officers 
of the Supreme 
Courts.

1843:
.April - 27

28

- 29
M ay  - 1

Paid officer for serving same - - - - -
„ Clerk of the Crown for filing same - - -
„  ditto for minuting the proceedings this day 7 
„  ditto for office copy of the above order, 2 folios, 
at 1 rupee per folio - - - - -

Paid for bandy hire for Writers to Mr. Dale’s house - 
„  M. Narasengu Row, Interpreter, for translating 
18 Gezzurattee Hoondees, or bills of exchange, 
drawn in favour of Bhutt Rammah Venkatasa for 
Mooroo Mordilly by Raoo proa Sunker Umban 
Sunker, as follows; viz.;—

No. 74, fol. 5 ................................................
No. 75, fol 5 ...............................................
No. 76, fol. 4 - - - -
No. 77, fol. 4 7 - - - . .  
No. 78, fol. 5 - - - - - -
No. 79, fol. 4 - • - . . -
No. 86, fbl. 4 - - - - -
No. 81, fol. 5 - .  . -
No. 82, fol. 5 . , - .  - -
No. 83, fol. 4 - - - - -  -
No 84, fpl. 4 - ' -
No. 85, fol. 5 -
No. 86, fol. 4 ...............................................
No. 87, fol. 4 - - - - -  -
No. 88, fol. 4 - - - - - -
No. 89, fol.  ̂ - - - - -  -
No. 90, fol. 5 ................................................
No. 91, fol- 5 ................................................

Paid ditto for frapslating a Mahratta letter, addressed 
to Moorgapah Moodilly by Soyuchen Uawjock, 
No, 92, 3 folios -

Paid ditto fbr explaining to the several witnesses the 
deposition given by theip in court, per bill - 

Paid ditto for translating a Mahratta receipt given to 
Rogoroy Muntry Vgrie, the head minister, by Crapa 
Sunker Bhutt, NO- 98, 20 folios - - - -

Paid M. Narsijiga Row, Interpreter, for translating a 
Mahratta memOrandUnl for the Hoondees purchased, 
which were debited on the account. No. 99, fol. 5 - 

Paid ditto for translating a Mahratta receipt, given to 
tlie Treasury by Sunker Bhutt, No. 100,
fol. 3 -

Paid ditto for a Mahratta hoozoor carwangie, or order 
to the treasury, No. 101, fol. 3 - 

Paid ditto for ditto diRo, No. t02, fol. 3 
„  ditto for translating a Mahratta hoozoor pur 
wanjie, or Order tO the treasury. No. 104, fol, 3 

Paid ditto for translating a Mahratta hoozoor pur 
wunjie, No. 105, fol. 3 - - - - ■

Paid ditto for ditto, No. 106, fol. 4 -
„  ditto for ditto, N o-107, fol. 6 - _ .
„  ditto for transmitting a Goozzarattee account 
from A. No. 6 to A . No. 9, No. 108, fol. 31 - 

Paid ditto for translating a Mahratta letter addressed 
to Sirkele and Fotjzdar by Moorgapen, No n i ,  
fol. 3 - * - - - - -

Paid UanCer am Josee, Interpreter, for copying 3 Mah
ratta names of 3 different papers, per bill 

Paid for bandy hire for Writers to Mr. Dale’s house - 
„  refresher fee to Mr. Parker for this day, 20 pa
godas - * - - - - -

Paid the like to Mr. J+B. Norton - - - -
„  Clerk to the Crown for cause called on 
„  ditto for reading the order x>f the adjournment 
of court to this Bate - . - -

Paid ditto for reading the “  Fort St. George Gazette,” 
in which the adjournment of the court was pub
lished - -

Paid ditto for taking down the further examination of 
Sadaseva Row, being 78 folios, at 1 rupee per folio - 

Paid ditto for minuting the proceedings thi.s day 
„ refresher fee to Mr. Parker, for this day, 20 pa
godas - - - - - -

Paid the like to Mr. J .B . Norton - .  - .
„  . Clerk to the Crown for cause called on -
„  ditto for swearing 3 several witnesses, Kistnagee 
Casava, Punt Soobajie Yek Nak and Sammy Row 
Appah, in court - - - - _

1
1 2
1 2

2 -i.
2

17 6
17 6
14 -
14 -
17 6
14
14
17 6
17 6
14 -
14 “T
H -
17 6
14 -
14 -
17 6
17 6
17 6

10 6

468 -

7 -

17 6

10 6
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10 6
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3 —
2 -
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70 -

2 —
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May
1843:

May 6

8

>>
10
11
12
13

14

15

Paid ditto for taking down the further examination of 
Sadaseva Row, Kistnajie Cassava Punt Soobajie 
Yeth Nath, and Sawammy Row Appah, being 62 
folios, at 1 rupee per folio - - - - -

paid Clerk of the Crown for reading and making 6 
exhibits at the examination of Soobajie Yek Nak - 

Paid ditto for readiUg and making 1 exhibit at the 
examination of Sawmmy Row Appah - - -

Paid ditto for minuting the proceedings this day 
„  refresbet to Mr. Parker for this day, 20 pagodas 
,, the like to Mr. J. B. Norton •
„  Clerk to the Crown, cause called on 
„  ditto for swearitig 1 witness, Ramnah Bhutt, in 
court - - * * " . ■

Paid ditto for taking down the further examination 
of Sobbajie Yek Nath and Ramnad Bhutt, being 
43 folios, at 1 rupee per folio - * - -

Paid ditto for minuting proceedings this day - 
„  refresher to Mr. Parker for this day, 2o pagodas 
„  the like to Mr. J. B. Norton * - .  -
„  Clerk of the Crown, for cause called on - 
,, ditto for swearing 1 witness (Mr. Etlis) in court 
„  ditto for taking down the further examination of 
Ranmad Bhutt, and the examination o f Mr. Rllis, 
being 58 folios, at j rupee per folio - - -

Paid for reading and marking 17 exhibits at the ex
amination of Mr. Ellis - - •

Paid for minuting proceedings this day % - .
„  Mr. Parker for attending consultation this day, 
25 pagodas - - - - *

Paid the like to'Mr. J. B. Norton .  * .
„  refresher to Mr. Parker for this day, 25 pagodas 
„  the like to Mr. J. B. Norton * - i -
„  Clerk of the CrOwn for cause called on -
„  ditto for swearing 1 witness, Sukkerkm Naih in 
court - - - « - - - -

Paid for taking down the examination of Siikkeram 
Naih, being 50 folios, at I rupee per folio 

Paid for minuting proceedings this day - -
„  refresher to Mr. Parker for this day, io  pagodas 
„  the like to Mr. J. B. Norton - * -
„  Clerk of the Crown, for cause Called on - 
„  ditto for swearing 2 several witnesses, Appanah 
and Soorabba Naig in court . . . . .  

Paid for taking down the further examination of Suk- 
keram Naig, and examination of Appanah and 
Soorba, being 70 folios, a t 1 rupee per folio - 

Paid Clerk of the Crown for reading 7 exhibits at the 
examination of Sukkeem Naik - ..

Paid ditto for minuting the proceedings Of this day - 
„  refresher to Mr. Parker for this day, 20 pagodas 
„  the like to Mr. J, B. Norton .  - .
,, Clerk of the Crown for cause called on - 
„  ditto for swearing 4 several witnesses, Jynthto- 
rary, Jyen Soobeen, Anttasawmy Naik and Veira- 
sawmy in court ■- - - -

Paid ditto for taking down the further examination 
of Jyen Soobrien, Annasawmy Naik and Veira- 
sawmy, being 70 folios, at 1 rupee per folio -  

Paid ditto for minuting proceedings this day 
„  ditto for an order of court for the adjournment 
of the court until 15th May 1843 .  .  -

Paid Sealer for the same -  -
„  officer, batta for swearing same .  .  -
„  Clerk of the Crown for filing same . - -
„  ditto for office copy of the above order, 2 folios 
„  ditto for minuting the proceedings .  - -
,, bandy hire for Writers to Mr. Dale’s house, this 
day- - -

Paid the like this day - - - - - -
„  ditto - - -  - -  - - -
„  ditto - - - - - -
„  Mr. Parker fee for attending con&ultatiop this 
day, pagodas 25

Paid the like to Mr. J. B. Norton - -
bandy hire for Writers to*Mr. Dale’s house; this

day
Paid refresher to Mr. Parker for this day> pagodas 20 

the like to Mr. J. B. Norton ->»
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No, 1 ..

On Fees and Sala
ries of the Officevs 
of the Supreme 
■ Courts,

1843:
May - 15

- 16

17

September 17

>, - 18
». - 19

1843:
June - 30

July 4, n  & 19

23

Paid Clerk to the Crown for cause called on - 
„  ditto for reading the order of adjournment of 
court of this day -

Paid for reading the “  Fort St. George Gazette,” in 
which the adjournment of the court was published 

Paid ditto for taking down further examination of 
Ramnad Bhutt, being 9 folios, at 1 rupee per folio 

Paid ditto for minuting proceedings 
„  refresher to Mr. Parker for this day, pagodas 20 
„  the like to Mr. J. B. Norton - .  .  »
„  Clerk of the Crown, for cause called on - 
„  ditto for swearing 3 several witnesses, ■ Thum- 
manah, A. F. de Sylva and Calastry, in court 

Paid ditto for taking down the further examination of 
Ramnad Bhutt, Parthasarady Soobajee Yiknath, 
and examinations of A. F. de Sylva and Calestry, 
being 39 folios, at i rupee per folio - - -

Paid ditto for reading and marking several exhibits at 
the examination of Parthasarady - . ,
„  bandy hire for Writers at Mr. Dale’s house 
„  Clerk of the Crown for copies of examinations 
engrossed on parchment, gog folios, at 1 rupee per 
folio -

Paid ditto for duplicate on the same, engrossed on 
parchment

Paid ditto for four minutes of proceedings for trans
mission to England, on parchment, being 67 folios, 
at 1 rupee per folio - - - - - -

Paid ditto for copies of the exhibits, with the endorse
ment thereon, engrossed on parchment, being 425 
folios, at 1 rupee per folio - » - - -

Paid ditto for filing an application for copies of ex
aminations - - - - - - -

Paid ditto for such copies, 909 folios .  - -
„  ditto the like for ctipies of the several exhibits,
375 folios - - , .......................................

Paid ditto the like for copj’ing the minute of proceed
ings taken down in court, being 67 folios, at 1 rupee 
per folio - - - - - - - -

Paid ditto for drawing Judge’s certificate in duplicate 
„  ditto for drawing certificate of the Clerk of the 
Crown and his Deputy, in duplicate - - .

Paid extra Writers engaged in copying the proceed
ings, as per their receipts - - - - -

Paid 2 office Peons for extra work by them pending 
this business - - - - -  -

Paid Gollah for ditto
„ Mr. .4rnals for bandy hire to Mr. Dale’s, engaged 
in preparing papers to send to Mr. Lawford 1 81

Paid d i t t o ................................................ 1 8 V
„  ditto - - - - -  - 1 8 J

for 2 teakwood boxes, with lock and key, to send
the mandamus and return to England 

Paid for ciftting out names on the lid of boxes 
viz., W. H. Bayley, Esq., and J. D. Meiite 
Arbuthnot, Esq. - . . - -

Paid 2 tin cases, at 1 rupee each - . -

6

2 —

1 2

1 2

9 -
1 2

70 -
70 “

2

3 6

29 -

21 —
2 —

909 -

909 -

67

425

i 2
909 —

375 -r

67
10 8 .

14

492 10

10
6

4 6

9 -

Plea Side.— Malcolm Lewin, George Dominico Drury and 
Andrew Robertson, at the suit of Paulian 
Narrmn Swaminy Chitty.

Paid Prothonotary for filing warrant of attorney and 
consent - - - - - - - -

Paid ditto for entering appearance o f Mr. Dale for 
the defendants, in the stead of Mr. Rose - - 3 6

Paid officer for service of notice of appearance entered 1 -

Plea Side.— The East India Company v. James R. Hogg, Esq.
Paid officer batta for presenting 3 promissory notes 

for payment to defendants, at Mount Road, and 
batta for posting 3 notices of dishonour to Mr.
Leonhard, the indorser - - - - -  g „

Paid ditto for affidavit of jurisdiction * - - i 6
„  Prothonotary for administering oath and filing 
affidavit - - - - - - 2 ,4

10,391 u
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1842:
July 33 Paid Mr. Advocate-general to,sign plaint 17 6

26 1 „  Prothonotary for filing plaint and summons 5 10
,, Sealer for summons - • - 1 6
„  Sberiff - - - - 2 4
„  Bailiff’s batta to serve summons on defendant - 2

August 4 „  Prothonotary fpr side bar rule to plead - 4 8
’ „  Sealer ♦ 1 6

„  officer’s batta for serving side bar rule on the
defendant, J. R. Hogg, at Mount Road 2 -r

Paid ditto for service of side bar rule on defendant,
at ditto - - 2

Paid ditto for affidavit of service of rule - 1 6
„  Judge’s Clerk for administering oath on order *• 7 -

n 13 „  Prothonotary for filing affidavit - - , 1 3
„  ditto for 6 several searches and for certificate of
the plea side - - - - - - - 8 3

Paid Mr. Advocate-general tb move for order for trial
ex parte 17 e

9̂ Paid Prothonotary for order of court to enter cause
fot trial ex parte, dnd makipg up record - ■* 26 8

Paid Sealer - - - - - - - - 1 6
,, officer for serving copy of order on defendants *• 2 -
„  ditto batta to the Mount Road * - - 2

September 6 „  Prothonotary for 3 subpoenas, and filing - - 5
„  Sealer, sealing same - - - - » 4 6
„  Sheriff, with ditto - - - . - - - 7 •xW

** 12 „ Prothonotary for search to withdraw the record 1 2
„  ditto for filing cognovit - - - - - 11 4
„  officer serving Master’s warrant - .  . 2 ..
„  ditto batta - - *. -* • - - 2 ..
,, for affidavit of service warrant - - • 1 6
„  Master for taxing costs - - - - - 71 6
„  Judge’s Clerk for allocatur 3 6

November 16 „  Prothonotary for filing judgment . - - 1 2
„  ditto for filing Master’s certificate - - - 1 2

» 25 „  ditto for writ of fi. fa. 6 2

1843;
January - 10 „ ditto-for searCli for the Sheriff’s returri to the

1st writ of fi. fa. - - - - 1 3
March 6 Paid Judge’s Clerk for order to issue ad writ of fi. ffi. 3 6

„ Prothonotary for minuting, &c., and for order Qf
court - - - - - * 5 10
„ Sealer. - - - . - - - 1 4

8 „ Prothonotary for 2d writ of fi. fa. - - - 6 2
„ Sealer for sealing same - - - - 1 6
,, Sheriff 3 4

AT.B.—This sum has been recovered and credited ib
account current.

1843: PleA Side_Tbe East India Company v. Henry Leonhard.
July 23 Paid officer for serving affidavit of jurisdiction - 1 6

„ Prothonotary for filing affidavit of J. Johannes 1 8
„ ditto for oath administered in court 1 2
„ Mr. Advocate-general to sign plaint - * 17 6

f> • iZ6 „ Prothonotary for filing plaint - - 3 6
„  ditto for summons and filing - - - - 2 4
„ Sealer for summons - . - - . 1 6
„ Sheriff therewith - - - - - - si 4

5 • 27 „  Prothonotary for 3 several searches - ^ 3 6
„  ditto for certificate - - - - - - i 3
„  ditto for searches, to produce in court the affi-
davit of jurisdiction - - - - - - t 3

Paid Sheriff for drawing letter, and conveying copy
. of a summons to the defendants, and postage to

Vizagapatarn - - .  .  . - - 4
October - 8 Paid Prothonotary for search if  defendant appeared - 1 - 3

1843:
July 29 „  ditto for side bar rule to plead, and filing 4 8

„  Sealer for side bar rule - - - - - 1 6
„ officer for serving and for affidavit of service - 2 6

August > 2 „  Prothonotary for filing affidavit of D. D . Cunlja 1 2
„  ditto for oath administered in court - 1 2

to „  ditto for five several searches - - - - $ 10
 ̂ „  ditto for certificate 1 2

u „  ditto for filing ditto . - - - t 2
„ ditto for search for affidavit oif setvice 1 *

F F 2

No. 1.
On Fees and Salas* 
lies of tbc Officers 
of tbe Supreme 
Courts.
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1843:
August 11

- 19

September 12

1842:
August -  10

- n

- 18

- 19

24

1843; ■ 
February - 15

- 22

Mareh - 18

- 23

Paid Mr. Advocate-general to move to set down cause 
for trial ex parte - - - - - -

Paid Judge’s Clerk for Judge’s order - ^ -
Prothonotary for filing same - - “  .
dittq for minuting ditto . - * - -
ditto for order of court - -  - - -
Sealer for sealing same - ' - ‘-
officer for serving same - - - .  -
Prothonotary for setting down cause for trial - 
ditto for making up record - * -
officer for serving notice to produce - -
Prothonotary for 2 subpoenas for 8 Witnesses - 
ditto for filing ditto
ditto for subpoena for 1 witness and filing .

„  Sealer for 3  subpoenas - - - - " -
„  Sheriff for 3 witnesses’ subpoenas - -
„  ditto Bailiff’s batta for serying subpoena on 
ShunmoOgum - - - - - - -

Paid Mr. Advocate»general with brief - - -
„  Prothonotary for several to withdraw the record

79
99
99
99
99

99
99
99
99

N.B.-

1 7 6
3 6
1 2
1 2
3 6
1 6
1  ̂ ■

3 6
16 -

1
3 6
2 4
2 4
4 6
7 —

3
52 6
1 2

credited in
account current.

«
»s

Plea Side.-—The East India Company v. Satur Peter Arathon.

Paid Prothonotary for filing consent and entering Mr.
Dale’s appearance for the plaintiff̂  in the stead of 
Mr. Rose - *

Paid ditto for 3  summonses, and filing ,  - .
Sealer - - -
Sheriff - - - - - - - -
Prothonotary for search and certificate - 
Sheriff Bailiff’s (Boyd) batta for endeavouring 

to serve summons on defendant - -  -  -
Paid to swear for sequestration - -  - -

„ ditto Sectaram for ditto -  - -  -
„  Inferpyeter fof explaining affidavit to Sectaram 
and Vurdarazooloo Naik - 

Paid Mr. Advocate-general to move for sequestration 
„  Prothonotary for order of court .  .  -

Sealef -  -  - -  -  -
Judge's Clerk for affidavit and order - 
ditto for 2 affidavits - r 
Prothonotary for writ of sequestration 
Sealer - » - - - -
Sheriff - -

»
w
»
99

„  Prothonotary for side fear rule, and filing - 
„  Sealet - 4 - - - - - -
,j officer for service and affidavit - 4
„  Prothonotary for filing affidavit of Johannes and 
oath administered in court - - -

Paid ditto for 5 several searches and certificate 
„  ditto for reading and filing certificate, search 
and reading report minuting motion, order of 
cqurt, setting down cause for trial and muting up 
record - - - - -

Paid Sealer for order - - • - - -
„  officer for service -. . - r
„  Prothonotary for search to ptoduce in court the 
original promissory note made by A. J. Johannes - 

Paid ditto for 1 subpoena for 'i  witness, and filing 
„  Sealer - - - - - - -
„  Sheriff, with subpoena duces tecum 
„  ditto - - - - -
„  Prothonotary for 1 subpoena, 3 witnesses, and 
filing - ' - - ■ -

Paid Sealer
„  Sheriff - - . - - -
„  Prothonotary for cause called on for trial, 3 
witnesses sworn in .court, reading and making 2 
exhibits, minuting trial, verdict pronounced, rule 
to sign judgment, and for docketing - - -

Paid Seqler for rule - ' - - - -
„  '■ Master for l eceiving and filing rule for judgment 
„  ' ditto for attending to receive bill of costs 
„  . ditto for warrant to, tax.- .

2 4
2 4
1 6
2 4
4 8

9 —

1 6
1 6

9 —

1 7 6

9 4
1 6

7 -
5 10
6 2
1 6
3 4

4 8
1 6
2 6

2 4
7

.22 10
1 6
1 —

i; 2
2 4
1 6
2 4
2 4

4 8
I 6
2 4

18
1 d

'4 8;
,3 6'
2 2:

188 6
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1843;
March - 23

December 16

»  - 19

1842:
October̂  - 15

-  21

December 13

1842;
October - 15

-  21

December 13

1842! 
December

1843; 
January -

February ■

1844; 
January -

14.

30

15
\
i

iI

»
»>

Paid Master for copying bill of costs -  - .
„  officer for serving copy warrant on Messrs. Row
landson & Rose - - - - - -

Paid the like SeAice on the defendant -
ditto for batta - - - - - -
ditto for affidavit of service - -

„  Master attending to receive affidavit of service 
of warrant - - - - -

Paid ditto for administering oath . * - .
„  ditto for filing same .  .  * .  -
„  ditto for attending warrant to tax * - »

for taxing
ditto fof registration - 
ditto for Oertificate of debt and cost$
Judge’s Clerk for allodatnr - - - *
Prothonotary for filing judgment and Master’s 

certificate - - - - ■*
Paid ditto for writ of fi. fa. and filing - - .

Sealer
Sheriff r - - - - - - -
Bailiff's batta - - .  •

>»

99

99

30

1 —
1
3 -
1 6

3 6
2
1 2
3 6
.5

15 -
13 2
3 6

2 46 2
1 6
3 4
3

Ms- 86. 4. has been recovered, and credited in account 
current.

Plea Side.—The l^ast India Company v. Poqhyoor 
Prethopram Pillay.

Paid Prothonotary for filing consent 4 .  -
„  ditto for entering appearance for plaintiff in the 
stead of Mr. Rose - - - * - - 1

Paid ditto for writ of ca. sa. and filing 6
„  Sealer - - -  - .  - .  - 1

Sheriff- - 3
Prothonotary for 3d writ of ca. sa; and filing - 6
Sealer . . - - . - - - 4  1

»
»

2
2
6
4
2
6

This sum has been recovered and credited in account 
current.

Plea Side.— 'The East India Company v. Chittalhoor 
Sadaseu Moode%.

Paid Prothonotary for filing consent - .  -
„  ditto for entering appearance for plaintiff in the 
stead of Mr, Rose - - - - -

Paid Prothonotary for writ of ca. sa. and filing - 
Sealer - - -  -
Sheriff with writ of c a . sa. - *
Prothonotary for 3d Writ of ca. sa. and filing - 
Sealer for sealing same - -

»
99
99

i 2

1 2
6 2
1 6
3 4
6 2
1 6

This sum has been recovered, and credited ifl account 
current.

The East India Company u. Coonjievram Woodundy Moo- 
delly, Executor of Mr. Ventalachella Moodelly, deceased; 
and by revivor, at the suit of VeraSawmy Moodell}'.

Paid Prothonotary for entering appeari|nce for the 
defendant - - 2

Paid ditto for copies of bill and affidavit - - 82
,, officer for serving notice of appearance - l

„  Registrar for 18 searches, appearance entered 
by all the defendants, and answer filed 

Paid ditto for 47 several searches and certificates
ditto for filing answer - - - .  - .

„  officer for serving a notice of answer filed on 
Mr. Branson, .Plaintiff’s Attorney, -

Paid Registrar for entering appearance for defendant 
to bill of revivor - - - - - -

Paid ditto for copies of bill of revivor and affidavit -

36 -
110 2

3 6

2
14

No. 1.
On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

277 4

21 -

21 -

F F 3

251 8
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1842: 
December 29

1843 :
January - 13

„ - i 5
- 18

February - 28

March - 20

99 - 31

April 1

- 18

June

Crown Side— The Queen against Dherasanuni, on two in
dictments for misdemeanors under the Post 
Olhce Acts.

Paid Mr. Osborne for retainer on belialf of the 
secution - - - - - -

pro-

paid ditto for drawing indictment - - - -
,, ditto with briefs - -
„ Clerk of the Crown for filing 2 indictments 
„  ditto for swearing 21 witnesses to go before the 
Grand Jury - - - - - - .  -

Paid ditto for minuting iliotion - - - ,
„  ditto for filing an affidavit - .  - -
„  ditto for an order of court - - - ■*
„  extra Writers for engrossing indictment, rpaking 
briefs, &c., being pressed fot time, the prisoners 
having traversed to next sessions - - .

Paid Clerk of the Crown for the recognizances en'̂  
tered into by 26 witnesses in the above 2 prose
cutions, to appear and give evidence on the trial, 
and filing - - - - - - - -

Paid ditto for filing 2 applications - • 2 4
„ ditto for issuing 7 subpoenas for 26 wit

nesses - - - - -  30 4
„  ditto for filing same - - - 8 2

„ Sealer for sealing 7 subpoenas - . -
j, ditto for sealing 1 stlbpoeaa - - -
„  Sheriff with 7 subpoenas - - - -
„■  ditto for drawing letter and entering a true copy 

■ of a writ of subpoena to Captain Nicholls at 
Vallona - f '  -

Paid ditto ditto to Jutbaran Ranjoo at Vallona ■> 
„  ditto ditto to Rajahron Pillay at Chingleput 
„  ditto ditto to Bameah and others at Bangalore' 
„  Sealer for sealing 1 subpoena - - - -
„  Sheriff with ditto - - - - - -
„ ditto with ditto - - - - - -
„ M. Narsenga Row, Interpreter, for translating a 
Malabar letter addressed to the Head Waiter by 
one Poonga Caundy, No. 54, fol. 6 - - *

Paid Clerk of the Crown for filipg 5 applications 
„ ditto for issuing 5 subpoenas for 6 witnesses - 
„ ditto for filing same - - - - _
„  Sealer for sealing 3 Subpoenas - -
„ Sheriff therewith - - -
„ extra Touters for copying briefs ; all my writers 
were engaged in case of the Qtieen p. Douglas - 

Paid Mr. Osborne With refresher on 2 briefs 
,, Sheriff Bailiff’s batta for serving subpoenas on 
Sir H. C. Montgomery on the 23d March - 2

Paid ditto on Moonsawmy on the 28th - - 2
„ Bailiff’s batta for serving subpoena on 
Rutnasawmy Pillay on the 13th April - 2

Paid ditto on Lieut. A. S. Tweedie on 17th 
ditto - - - - - - -  3

Paid ditto on Lietit. R. W. O ’Grady on iStb 
ditto - - - - -  - -  4

Tlie prisoner being acquitted, Mr. Advocate-general 
moved he should be retained to take his trial at 
the next sessions for the felony.

Paid Clerk of the Crown for minuting 2 motions
ditto for 2 orders of Court made thereon *- 
Sealer for sealing sa(ne - - -
Clerk of the Crown for filing same 

„  ditto for 13 recognizances entered into by 13 
witnesses to appear and give their evidence on the 
trial *

Paid oitto for filing same .  .  .  - .
., Mr. Osborne to draw 2 indictments for the 
felony - - -  - -  - - -

Clerk of the Crown for filing 3 applications 
ditto for issuing 10 subptenas for 23 witnesses - 
Sealer for sealing same - - - - -
Clerk of the Crown for filing same - - -
Sheriff therewith - - - - - .  
ditto for drawing 3 letters for ditto - - -
ditto for postage of 3 letters - - - ,

»
»

>r

87

105
210

2

24
I
1
3

6
2
2
6

45 2

96 8

40 10
10 6
1 6

16 4

3 7
3 . 7
3 7
4 2
a 6
2 4
2 4

10 6
5 10
7 -
5 10
4 6
7 —

30 3
175 -

‘ S

2 4
7 —
3 -
2 4

39 _

15 2

105 —

5 10
26 10
15 —

n 8
23 4
10 6
- 7
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June

July

1843:
- 10

- 10

1843; 
January -

February

March

March

Paid extra Writers for repairing part of briefs - 
„  Clerk of the Crown for filing an application 
„  ditto for issuing 1 subpoena for j witness - 
5, Sealer for sealing same - - - - -  
„  Sheriff therewith -
,, Clerk of the Crown for filing same - - -
,, ditto for filing a indictments - - - -
„  ditto for swearing 23 witnesses to go before the 
Grand Jury

Paid ditto for swearing 13 ditto on the trial 
„  Sheriff Bailiff’s batta for serving subpoena on 
Lieut. A. L. Tweedie on the 21st June

Paid ditto on Rarnasawmy Naik and others 
„  ditto on Dr. Forhes, on the 3d July 
,, ditto for drawing letter to Capt. J. Alex
ander A . Ramiah, Branimy & Co., Sheenvessiah 
Bangalore, on the I2th June - - 3 6

„ ditto for postage - - - - -  6

„  ditto for drawing a letter to T. Raguhram 
Pillay Seristadar of Chingleput, on the 13th 
June - - -  - -  - 3 6

Paid ditto for postage to Chingleput - — 1

„  ditto for drawing letter to Captain K. I. Nicholls, 
Vellore, on the 21st June - - .  3 6

Paid ditto for postage of letter to ditto - — 1

Mr. Osborne with 2 briefs

Plea Side,-

25

- 15
- 17

- 2t

21

14.

Paid Prothonotary for filing warrant of attorney 
„  ditto for entering appearance for the defendant 
„  ditto for copies of plaint and affidavit 
„  Judge’s Clerk for summons - » - -
„  officer for affidavit of service of summons 
„  Judge’s Clerk for order - - - - -
„  Prothonotary for filing summons - - -
„  Prothonotary for filing affidavit of service 
„  ditto for oath administeied in court
„  ditto for filing Judge’s order - - - -
„  ditto for minuting ditto . - - - -
,, ditto for order of court - - - - -
„  Sealer for sealing order - - - - -
„  Prothonotary for 2 several searches to produce 
in Chamber the Judge’s summons, and affidavit of 
service thereof - -

Paid Judge’s Clerk for summons and order 
,, Prothonotary for.filing Jiidge’s summons - 
„  ditto for filing Judge’s order .  - - -
„  ditto for minuting ditto - .  - - »

ditto for order of Court .  - - - -
„  Sealer for order - - - -
„  Mr. Advocate-general for settling pleas - 
„  Prothonotary for filing pleas - - - -
„  ditto for side bar rule to reply, and filing 

Sealer for ditto
„  Prothonotary for search of replication, filed 

ditto for filing affidavit of J. Johannes - 
Judge’s Cleik for summons and order 
Prothonotary for filing Judge’s summons *• 
ditto for filing Judge’s order - 

„  ditto for minmiiig ditto - - - - -
Paid Prothonotary for order of Court • - t

„  Sealer for sealing ditto - - - .  -
„  Mr. Advocate-general to move for leave to plead 
several matters - - - - - - -

Paid Prothonotary for minuting motion for leave to 
plead several matters - -

Paid ditto for order of court - - - - -
„  Sealer for sealing dit to -
„  Prothonotary search to witlidraw the pleas 
„  ditto for filing consent - - - .  -
„  ditto for filing pleas - - - - -
„ ditto for side bar rule to reply, and filing -

Sealer for sealing ditto - - - - -
„  Judge’s Clerk for affidavit of service

F P 4

»
if

47 9
1 2
1 2
1 6
2' 4
1 2
2 4

26 to
1 5 2

3 -
2 -

,3

4 -

3 7

3 7
210 —

the suit of 
Moodilly.

1 2
1 2

11 _

3 4
1 6
3 6
I 2
1 2
1 2
1 2
1 2
3 6
1 6

2 4
7
1 2
1 2
1 2 ■
3 6
1 6

35 -
3 6
4 8
1 6
1 2
1 2
7 -
1 2
1 2
1 2
3 6
1 6

1 7 6

1 2
3 6
1 6
t 2
1 2
3 6
4 8
1 6
3 6

No. 1 .
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1843 s
March - 21

Mav - 1
- 18

July - 5
- 86

August - 2

September 29 

October - 2

21

March 4

1843:
March - 4

Paid officer for serving copy- order on plaintiff’s 
attorney - - - - - -  - -

Paid ditto for service of rule - - - - ' -
„ ditto for serving copy of order 
„ Prothonotary for search and copy of replicatioh 
„ Extra Writers for briefing part of depositions, &c. 
„ Prothonotary for filing rejoinder - - -
„ ditto for two several subpoenas for six witnesses 
„ ditto for filing ditto - . - ■ v
„ Sheriff for two witnesses’ subpoenas - - -
„ ditto for letter, fees and postage - - *
„ Sealer for two subpoenas - - - *
„ Prothonotary for one subpoena for one witness, 
and filing

Paid ditto for two subpoenas for four witnesses - 
, „ ditto for filing ditto - - - - -

„ ditto for subpoena for one witness, and filing -
„ Sealer for sealing subpoenas - - - -
„ ditto Sheriff with sdine - - . . ^
„ Mr. Advocate-general with brief - - -
,, ditto for refresher for this day - - *
„ Prothonotary for cau$e called on for judgment - 
„ ditto for minuting ditto - . - - »
„ ditto for judgment of nonsuit pronounced - 
„ ditto for rule to sign ditto ' - - - ¥
„ ditto for docketing ditto - . - -
„ officer for two services on the plaintiff’s attorney 
and Master in Equity . . _ _ ,

Paid extra Writers for preparing part Of briefs - 
„ Sherijfs bailiff’s batta for going out to serve 
subpoena on Major Alexander Lowe - - -
„ same for ditto ditto. Captain Detmas -
„ same for ditto ditto* Captain Considine - *
,, Mr. J. H. Hagg, his expenses incurred in sur
veying the locus in quo, as per bill - - -

Paid Captaih Ricketts for hire of conveyance, &c., as 
allowed by the Master - - - - ¥

Paid Master for taxing oosts - - - - ¥
Judge’s Clerk for allocation - - - .
Prothonotary for filing judgment - •
same for Master’s certificate - - - -
officer for affidavit of service - -
Prothonotary for Writ of fi. fa. an̂  filing -
Sealer for fi. fa. - • - - - r
Sheriff therewith • - -
same for serving execution . . - -
same for endorsing ahd returning - - -
same for withdrawing the seal from four premises 
same for answering two letters and annexing 

copies of notices to plaintiff’s attorney - •*
Paid Sheriff’s Bailiff’s batta for seizing, &c., removing 
. the seals - - - - - - - - .

Paidfor bricklayer Maistry for measuring four premises, 
with batta - ♦ - - - - ¥

Paid ditto for six Watching Peons iii charge of the 
premises five days - - - - - -

Paid six ditto for batta - -
„ Interpreter for explaining affidavit to Ramshaye 
„ same for explaining special affidavit to ditto and 
another •» - ¥ - -  - - *

■ „ Prothonotary with writ of ca. sa. and filing 
„ Sealer for sealing ditto - - -
„ Sheriff therewith - - - -

9i

n
M

9>

79

1
\
1 -

4 2
4 3
3 6
7 -
2 4
4 8
3 8
3 8

2 4
4 8
2- 4
2 46
7 -w

210 —
52 6
2 4
1 2
5 -
3 6
1 —

2 _
15 “

4
6 —
0. -

18 9

67 5
114 8

3 6
1 2
1 2
1 6
6 2
1 6
3 4
2 2
2 4

13 4

7 -

16 -

16 -■

7 ...

3 6
7 8

7 '
6 2
1 6
3 4

This sum has been recovered and credited in ac* 
count current.

Plea Side.—A. Hall, Esq., ». Teroovengadasawmy Modelly, 
and another-

Paid Prothonotary for copies of plaint and affidavit * | 17 -

Plea Side.—A. Hall, Esq., n. Kistnasawmy Moodelly.
Paid Prothonotary for copies of plaint and affidavit - J 12 -

Plea Side.—A. Hall, Esq., «. Teroovengadasawmy.
Paid Prothonotary for copies of plaint and affidavit * | 12 -

829 , 6

7̂ -

12

12
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1843:

March

1844: 
October -

14

16

24

25

- 26

December

17

20

1843:
March - 14

May

June

26

12

December

1844; 
February - 16

Plea Side.— East India Company n. A. J. Johannes.

Paid Prothonotary for search for the inspection of
the promissory note - - - - - - 1 2

„  same for writ of scire facias, and filing 6 2
,, Sealer for scire facias - - - - 1 6
„  Sheriff - - - - - 3 4
„  Prothonotary for several searches and for certi-
ficate - 5 10

Paid officer for affidavit of the defendant being alive 1 6
„ Judge’s Clerk for administering two oaths to
Messrs. Sharlieb & Soares - 5 10

Paid Prothonotary for filing affidavit of Mr. Soares - 1 2
„  Judge’s Clerk for order - - - - - 3 6
„  Prothonotary for filing certificate, affidavit, 8 2
Judge’s order, numbering same, and for. order of
court 8 2

Paid Sealer 1 6
„  Prothonotary for writ of scire facias, and for a
filing - - - - . fi 2

„  Sealer - - - - - - - - 1 6
„  Sheriff - - - - - - 3 4
„  Prothonotary for search for the writ of scire facias 1 2
„  ditto for filing plaint in scire facias for summons,
and filing - - - .  . - - - 5 10

Paid Sealer - - - - - - - - 1 6
„  Sheriff - - - - - - - 2 4
„  Prothonotary for side bar rule to plead, and filing 4 8
„  Sealer - - - - - - t 1 6
„  officer for serving same on defendant at Syda-
pettah - - -  - -  - -  - 1

Paid ditto for affidavit of service - - - - 1 6
„  Judge’s Clerk.for administering oath 3 6
„ Prothonotary for filing affidavit Of Soares - ■ 1 2

East India Company v. Ben Johnson.

Paid Mr. Johannes balta for presenting the note for
payment at Kilpank - - - - - - 2 -

Paid officer for affidavit of jurisdiction - - - 1 6
„  Interpreter for explaining same .  - - 1 2
„  Prothonotary for filing plaint - - - . 3 6
„  ditto for filing affidavit of jurisdiction 1 2
„  ditto for summons and filing - - ■* 2 4.
,, Judge’s Clerk lor affidavit of jurisdiction - 3 6
„  Sealer for summons - - - - - 1 6
,, Sheriff for ditto - - - - - - 2 4
„  Prothonotary for search of defendant, appeared 1 2
„  ditto for filing affidavit of D. D. Cuniia - 1 2
„  ditto for entering appearance for the defendant
by plaintiff’s attorney - - - - - 1 2

Paid ditto side bar rule to plead, and filing 4 8
„ officer for serving rule on defendant 1 -
„  ditto for affidavit of service .  - . . i  6
„  Judge’s Clerk for ditto - - - - - 3 6
„  Sealer for side bar rule - - - - - 2 6
„  Prothonotary for filing affidavit of D. D. Cuniia i  2
„  ditto filing certificate - - - - - l  2
„ ditto search for affidavit of service - - . 1 2
„  ditto filing Judge’s order t 2
„  ditto for minuting ditto - 1 2
„  ditto for order of court - 3 6 ,
„  ditto for making up record, &c. - - . 11 -
„  ditto five several searches - - .  , 5 10
„  ditto certificates - - - - - - 1 2
„  Sealer for order - - - - - 1 6
„  Judge’s Clerk for affidavit of service 3 6
„  ditto for order - - - .  - 3 6
„  Prothonotary for two subpoenas for three wit-
nesses - - - - - - 3 6

Paid ditto for filing ditto - - - - - 3 4
„  ditto for setting down cause for rule ex parte - 3 6
„  ditto subpoena for one witness and filing - 2 4
„  ditto two witnesses’ summonses in court - 2 .4
„ ditto for reading and marking one exhibit - 9
„  ditto for minuting trial - - - - i  3
„  ditto for verdict pronounced - - - . 5 -
„  ditto for rule to sign judgment - - - 3 6
„  ditto for docketing ditto - - - . 1 -
„  Sealer for three subposnas - .  » . 4 6

No. 1.
On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

74 10

14. G G {continued)
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Paid Sealer for order - - - - _ - 1 6
„ Sheriff with three subpoenas - - - - 7 •
„ Ballamoodundoss for his attendance to give
evidence - - - - - - - - 3 6

Paid officer for serving copy rule on the defendant - 1 —
„ same for serving on the Master - - - 1
„ Master for receiving and filing rule for judgment 4 8
„ ditto for attending to receive bill of costs 3 6
„ ditto for warrant of tax - - - - - 2 2
„ ditto for copying bill of costs - - - - 20 -
„ officer for serving copy warrant on defendant - 1
„ same for affidavit of service - - - - 1 6
„ Master attending to receive affidavit of service
and warrant - - - - -  - - 3 6

Paid Master for administering oath - - - 2 -
„ ditto for filing same - - - - - 1 2
„ ditto for want of tax - * . - - - 3 6
„ ditto for taxing - - - - . - 5 -
„ ditto for registration - - - - - 10
„ ditto for certificate of debt and costs 13 2
„ Judge’s Clerk for allocatur - - - . 3 6

July - 2 „ Prothonotary for filing judgment and Master’s
certificate - - - - - - - 2 4----- 193 9

1843: -Plea Side— The East India Company v. Bala Govindoss.
May Paid officer for swearing affidavit of jurisdiction 1 6

„ Judge’s Clerk, administering oath - - - 3 6
„ - 26 „ Prothonotary for filing plaint - - - - 3 6

„  ditto filing affidavit of jurisdiction - - - 1 2
„ ditto summons, and filing * - - - 2 4
„ Sealer - - - - - - - 1 6
„ Sheriff therewith - - - - - - 2 4

June - 12 „ Prothonotary for two summonses - 1 2
„ same for filing 1 2
„ Sealer for sealing - - - 1 6
„ Sheriff for ditto - - - 2 41844:

January - 5 „ Prothonotary for 3 summonses, and filing 2 4
„ Sealer for sealing - - - - - - 1 6
„ Sheriff therewith - - • . - . ~ 2 4

„ - 26 „ Prothonotary for search of Defendant, appeared 1 2
„ ditto for side bar rule to plead, and filing - 4 8
„ Sealer for sealing same - - - - - 1 6
„ officer for serving rule on Defettdant 1
,, same for affidavit of service - - - . 1 6

February - 2 „ Prothonotary fi>r filing affidavit of D.D. Curd(a 1 2
„ ditto for oath adnainistered in court 1 2

» " 3 „ ditto for five several searches - - - . 5 10
„ ditto for certificate _ . . - . 1 2

„ ■ 6 ,, ditto for reading and filing certificate 2 4
„ ditto for search afid for reading a record - 2 4
„ ditto for minuting motion - . - - 1 2
„ ditto for order of Court - - - - - 3 6
„ Sealer sealing same - - - - - X 6
„ Prothonotary for making up record, &c. - 11

» - 17 „ ditto for setting down cause for trial ex parte - 3 6
„ ditto for one subpoena for one witness, and filing 2 4
„ ditto for two ditto for four witnesses - 4 8
„ Prothonotary for filing two subpoenas 2 4
„ Sealer for sealing three subpoehas - - - 4 6
„ Sheriff therewith - - - - - - 7
,, Prothonotary for Cause called on for trial
„ ditto for administering oath to two witnesses in
court - - -  - -  - -  - 2 4

Paid ditto for reading and marking one exhibit' - 9
„ ditto for minuting trial - - - - - 1 2
„ ditto for verdict pronounced - - - - 5 —
„ ditto for rule to sign judgment . - - 3 6
„ Sealer sealing ditto - - - - - 2 6
„ officer for serving same on defendant and
Master - - -  - -  - -  - a -

Paid Prothonotary for docketing judgment 1 -
March - _ „ Bullamookoondoss for his attendance to give evi-

dence on behalf of the plaintiffs - - - ^ 3 6
May - 30 Paid Prothonotary for filing judgment - - - 1 2

„ ditto for Master’s certificate - - - - 1 2
„ Judge’s Clerk for costs - - - - - 3 6

June “ 1 „ Master for taxation - . -  - 68 8
------ ------------ 191 1
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1803:
March - 21

- 27

Her Highness Baila Begum v. 
others.

Jerunmub Lalah and

„ - 31

April - 22

>> “ 24

July - 21

August • 4

September 12

14

2 b

Paid Prothonotary for 4 several searches 
„  same for copies of plaint and affidavit 
,, same for copy of affidavit of Bulchaca Lalah - 
,, same for copy of order of 22d February 1843 - 

. ,, same for 3 several searches in the cause Bhoo- 
jungah Bow v. Abdool Mawboodee Cawn - 
,, and for copies of the Nabob’s certificate in 

, English, the defendant’s affidavit and certificate by 
Governor in Council - - .  -

Paid Prothonotary for filing warrant of attorney 
„  same for entering appearance for the defendant 
„  Judge’s Clerk for commission - . - .
„  same for attendance at the gardens 
„  same for order - - - - - -
„  same for attendance at the gardens 
„  same for order
„  same for order for Captain Forbes - - -
„  same for attendance thereof - 
„  same for 2 affidavits _ - - - -
„  Prothonotary filing affidavit of B. Cunliffe 
„  same for filing 8 several exhibits annexed thereto 
„  same for filing another affidavit of B. Cunliffe - 
,, Prothonotary for filing certificate of Governor 
in Council annexed thereto 

Paid same for filing Judge’s order - - - -
,, same for minuting order - _
j, same for order of court - - - - -
„  Sealer for sealing ditto - -
„  Prothonotary for commission and filing - 
„  Sealer for commission - - - -
„  Prothonotary filing affidavit of her Highness 
„  same filing certificate of Nabob - - .
„  same filing affidavit of J. Forbes, Esq.
,, same for 5 several searches for affidavit - 
,, same for filing Judge’s order - - - -
„  same for minuting ditto - - r - ■ -
„  same for order Nisi - - . - -
„  Sealer for sealing ditto - - - - -
„  Judge’s Clerk for order - - - - -
„  same for attendance at the Begum's 
„  Persian Interpreter for attending at the house 
of her Highness, 24th April, explaining, to her a 
special affidavit - - -  ̂ -

Paid Moolah’s attendance - ■ , -
,, Persian Interpreter for attending at the house 
o f the Begum - - - - - - -

Paid Moolah’s attendance - - - . -
„  Persian Interpreter for attending at the Begum’s ̂  
house on the 26th, explaining special affidavit to 
her Highness, fo. 5 - - - -

Paid same for attendance at her house -
„  Moolah ditto - - - - - -
„  Prothonotary for 4 several searches to produce 
in court the affidavits of the defendant and others,, 
sworn and filed r - - - r

Paid Mr. J. B. Norton with brief to make the rule 
absolute - - - - -  - - -

Paid Prothonotary for 3 several'searches, and for read
ing 3 several records - . ■ -

Paid same for minuting motion - 
„  same for order of Court - - - - -
„  same for order of appeal - -
„  Prothonotary for search to produce the defend
ant’s petition in courts - .  - - -

,, same for filing petition - - - - -
„  same for reading a record - - .  .
„  same for search and reading another record 
„  same for minuting motion - - - -
„  same for order of court - - - - -
„  Sealer for sealing ditto - - -
„  Prothonotary for search and certificate - 
,, same for filing rule Nisi - - -

• „  Protlionotary for affidavit of service - .
,, same for oath administered in court 
„  same for filing affidavit of Mr. Dale and another 
„  same for 2 oaths administered in court - 
„  same for several to produce in court the petition 
of appeal

G  G 2

4
23
22
7

8
1
1
3

10
3

10
3
3

10
7
1
9
1

1
1
1
3
1
6
2 
1 
1
I
5
1
1
4
1
3 

10

10
1

10
1

4 6 
10 6

1 -

4 8

87 6

7 -
1 2
7 11 
4 6

X
3
1
2 
1 
6 
1 
2 
1 
1
1 
1
2

2
2
6
6
6
6
6
6
6

4
2

2
3 
2 
6 
6 
2 
6 
2

. 2 
2

10
2
2
2
6
6
6

2
6
3
4 
2
5
6 
4 
2 
2 
2 
2 
4

No. 1.
On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

359 8 
{continued)

    
 



No. 1.
On Fees and Sala
ries of the OfBcers 
of the Supreme 
Courts.

236 S PE C IA L  REPO RTS O F  TH E

April
1843:

25

November 15

1843:
July - 1

10

1843:
August - 25

September 18

26

27

October -

November - 7 

January - 30

February - 6

March - 27

Crown Side.— The Queen on the Prosecution of the East 
' India Company®. Lutchoomee aZiasLutchee, 

for receiving money under false pre
tences.

Paid Clerk of the Crown for filing an indictment 
„  same for swearing 6 witnesses to go before the 
Grand Jury - .  * - .  - -

Paid same for swearing in 8 ditto on the trial - 
,, Mr. Arnals for briefing indictment, 9 folios, at 
t fanam per folio - - - - - -

Paid V. Passanlea at B. D’SoUza, for copying depo
sition, folios 6 5 -  - -

Paid Mr. D’Souza De Cooita Eozario and Arnals for 
copying fair draft indictment and proof, ! 21 folios

7
9

5

10

4

9

4

1

Crown Side.— The Queen v. Ally Raza and others, for 
Coining.

Paid extra Writers ■ for engrossing a part of the in
dictment and preparing brief - 

„  Clerk of the Crown for filing an indictment - 
,, same for swearing 9 witnesses to go before the 
Grand Jury

„  same for swearing 10 witnesses on the trial

16 1
1 2

10 6
11 8

>»

Plea Side.— Captain R. R. Ricketts v. Arnagherry Moodelly,
Paid Prothonotary for copies of plaint and affidavit 9 -

,, same for search, and copy pf warrant of attorney 3 2
„  same for filing warrant of attorney - - - 1 2
„  same for entering appearance for the defendant 1 2
„  Judge’s Clerk for summons and order - - 7 -
„  Prothonotary filing Judge’s summons and con
sent . .  - - 2 4

Paid same for filing Judge’s order - - - - 1 2
„  same for minuting ditto * - - - - 1 2
j, same for order of eo«rt .  - - .  3 6
„ Sealer for sealing ditto - - - - 1 6
„ Prothonotary filing affidavit of C. Dale, esq., and 
others 1 2

Paid same for oath administered in court - - 5 1 0
„  same for filing 1 exhibit marked (A.) - - 1 2
„  same for search to produce in court the afBdavit 
of Mr. Dale and another - - - - 1 2

Paid same for filing notice .  1 2
„  same for filing affidavit * - - - - 1 2

oath administered in court .  .  - - 1 2
same for minuting motion - ' - - - 1 2
same for order of court £ - ~ - - 3 6
Sealer for sealing dittp - - - - - 1 6
Prothonotary for filing pleas - 3 6
same for side bar rule to reply, and filing * 4 8

„  Sealer for sealing side bar rule - - ,  1 6
„  Prothonotary for search, apd copy of replication 4 2
„  same for filing rejoinder - - - - 3 6
„  same for subpoena for witnesses, and filing - 2 4
„  same for 3 subpoenas for i o witnesses - - 1! 8
„  same for filing ditto ditto _ - - .  3 6
„ same for 1 subpoena for 1 witness, and filing - 2 4
„  same for ditto, ditto - - - - - 2 4
„  Sealer for 6 subpoenas - - - - 9 -
„  Sheriff’ with 5 subpoenas - - - - 11 8
„  same for letter for witness - - .  . 3 6
„  same for postage for ditto - .  .  _ _ 2
„  same with subpoena duces tecum to Col. Sim. - 2 4
j, fee to J. B. Norton, esq., with brief - - 105 -
„  same for consultation - 87 6
„  Extra Writers for transdribing one set of brief,
297 folios, less 32 folios done in ofiSce hours, net 
265 - - •- - - - - - - 44 7

Paid Prothonotary for subpoena for 1 witness, and 
filing 2 4

Paid same for ditto ditto  ̂ - - - - 2 4
„  same for 3 subpoenas, for 10 witnesses - - n  8
„ same for filing - - -  - -  - 3 6
,, same for subpoena for 1 w'itness, and filing - 2 4
„  Sealer for 6 subpoenas - - - - - g _
,, SherifiF with same - - - - -  14 _
„ ditto for letter forwarding subpoena for service - 3 6

33 8

39 5
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1843:
Mar^h -^27

April

June 19

July

October - 31

1843:
August - 25 

September- 18

25

26

27

October - 2

November - 7 
- 21

1844:
January - 30

Paid Sheriff for postage of subpoena for service 
,, fee refresher to Mr. J. B. Norton for two terms 
,, the like for 2d day - - - - -
„  Prothonotary for cause called on for trial 
„  same for minuting ditto .  - - .
„  same for judgment of nonsuit pronounced 
„  same for rule to sign ditto - .  - -
,, Sealer for sealing rule to sign judgment - 
„  Prothonotary for docketing judgment 
„  Sheriff’s Bailiff’s batta to serve subpoena on Mr. 
Johnston at Royapettah, as per bill - 

Paid Prothonotary for search if subpoena was issued 
to Nothem Moodelly - - - - -

Paid same for search to produce in chambers a plan 
produced by the plaintiff at the trial of this ac- 
tion

Paid Interpreter for explaining affidavit to Pponiah 
and another, fol. 101. - - tr -

Paid Judge’s Clerk for oath - - - - -
„  same for Judge’s order - - - - -
,, Prothonotary for filing affidavit .  ,  .
„  same for filing affidavit - - - - -
„  same for minuting ditto - - * -
„  same for order of Court - .  - - -
„  Sealer sealing same - - - -
„  Prothonotary for search to deliver the map 
marked C. -

Paid Master for taxing costs .  - - - -
„  Judge’s Clerk for allocatur .  - - -
„  Prothonotary for filing judgment -
„  same for filing Master’s certificate - - -

Plea Side.— Captain R. R. Ricketts, at the suit of 
Vasoodavy Naidoo.

Paid Prothonotary for search and copy plaintiff’s 
warrant of attorney - - - - - -

Paid same filing warrant of Attorney ,  - .
„  same for entering appearance for the defendant 
„  same for copies of plaint and affidavit »
„  Judge’s Clerk for summons for time to plead -

same for order - - - - -
,, Prothonotary for filing Judge’s summons and 
consent - - - - t - - -

Paid same for filing Judge’s order - - - -
,, same for minuting Judge’s order - - -
„  same for order of court - - ■  , “
,, Sealer for sealing ditto - - - -
„  Prothonotary for oath administered to Mr. Dale 
and others in court - - - - - -

Paid same for filing affidavit of Mr. Dale and others 
„  same for filing i exhibit marked A. - -
)j P i otlionotary for search to produce in court the 
affidavit of Mr. Dale and another . - -

Paid Prothonotary for oath administered in Court to 
affidavit of service of notice - . _ -

,, same for filing notice and affidavit of service -
„  same for minuting motion for leave to plead 
several matters - - - - , - *

,, same for order of court - .  .  .
„  Sealer for sealing ditto - - - - - -
„  officer for serving same - -  ̂ -
„  Prothonotary for filing pleas - -  - .
,, same for side bar rule to reply, and fifing -
,, sealer for side bar rule - - - - -
„  officer for serving - - - - -
,, Prothonotary for search and copy of replication 
„  same for filing rejoinder . - - - -

same for 1 subpoena finr i witness, and fifing 
same for 3 subpoenas for 1 o witnesses 
same for filing ditto . _ * -
same for 1 subpoena for 1 witness, and filing 
same.for 1 subpoena for 1 ditto ditto 
Sealer for 2 ditto - - - - -
same for 3 ditto -
same for j ditto - - - - -

2
35 -
35

2 4
1 2
5 -

3 6
1 6
1 -

3 -

1 2

1 2

9 _

5 10
3 . 6
1 2
t 2
1 2
3 6
1 6

1 2
124 4

3 6
1 2
1 2

3 2,
1 2
1 2
9 . -
3 6

3 , 6

2 4
1 2
1 2
3 6
1 6

5 10
1 2
1 2

t 2

1 2
2 4

1 2
3 6
1 6
I -

3 ^ 6
4 8
1 6
1 -
4 2
3 6

2 4
11 3

3 6
2 4
2 4
3 -
4 6
1 6
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1844;
January 30

March 28

29

June

July

- 35

17

20

22

23

October - 31

1843:
October - 2

1844: 
January -

Paid Sheriff with five subpoenas - -
„  same for writing letter and enclosing subpoenas 
to Captain Ricketts - - - . _

Paid same for postage for ditto to Mount 
„  same with subpoena duces tecum to Col. Sim 
„  Extra Writers for transcribing 2 sets of brief, 
each 296 folios, deduct 91 folios done in office 
hours, net 501 folios, at 1 fanam per folio 

Paid fee to Mr, J. B. Norton, with brief - - .
,, same for consultation fee - - -

N.B.— Countermand notice of trial served.

Fresh notice of trial served for 4th April.

Paid Prothonotary for subpoena for 1 witnessj and 
filing . . . . . . a .

Paid same for ditto ditto - - - - -
„  same for 3 subpoenas for 10 witnesses 
,, same for filing ditto ditto - .  i. -
„  same for 11 subpoenas for 1 witness, and filing -
„  Sealer for 6 subpoenas - - - ,  .
„  Sheriff with 2 subpoenas - . - -
,, same for letter, forwarding subpoena to Capt. 
Ricketts - - - - * -

Paid same for postage to Mount - - - -

The cause was made remanet.
Paid Prothonotary for 3 subpoenas for 10 witnesses - 

„ same for filing ditto - - .  - -
,, same for 1 wttpess, and filing - ' -
„ Same for 1 ditto, and filing 
„  same for 1 ditto, and filing - - - -
„  Sealer for 6 subpoenas - - - - -
„  Prothonotary for subpoena for 1 witness, and 
filing - - - -

Paid sSme for subpoena for 2 witnesses - - -
„  same for filing ditto . .  .   ̂ -
„  Sealer for sealing 2 subpoenas 
„  Sheriff with 6 subpoenas
„  same for letter fees and postage - -
„  same with 2 subpoenas - ^
„  Sheriff8 BailifFs batta, for serving subpoena on 
J. A. Haddleston, esq., at the Adgar - 

Paid refresher fee to Mr. J. B. Norton, and with 
further papers - - - .  w - -

Paid ditto to ditto for this day - - - .
,, ditto to ditto for this day -
„  Prothonotary for search and copy of a transla
tion Of a petition marked A. - - - -

Paid refresher to Mr. J. B. Norton for this day 
„  Prothonotary cause called on for judgment 
„  same for 5 witnesses sworn ip court for the de
fendant

Paid same for reading and marking 6 exhibits - 
„  same for minuting trial - - - - -
„  same for verdict pronounced - - - .
,, same for rule to sign judgment - .  .
„  Master for taxing costs - - - - _
„  Judges’ Clerk for allocatur - _ . -

Prothonotary for filing Master’s certificate - 
saine for filing judgment _ _ _ _

}9
>3

11 8

3 6
2 —
2 4

41 9
105 —

87 6

2 '4
2 4

11 8
3 6
2 4
9 —

14 —

3 6
2

n 8
3 6
2 4
2 4
2 4
9 —

2 4
2 4
1 2
3 -

14 -
3 —

4 8

6 -

52 6
35 -
35 -

6 2
35 -

2 4

5 10
4 6
1 2
5 «

3 6
129 8

3 6
1 2
1 2

In Equity— JHer Majesty’s Attorney-general tJ. Brodie 
and others.

Paid Registrar for minuting motion made by Mr. Ad
vocate-general to discharge order of 7th AugUst 
1842, which was refused - * .  - -

Paid same for search to produce in court the 
order of court, dated 7th August last - - -

Paid same for 6 several searches to produce in court 
the proceeding in this suit -

Paid same for seafch and certificate of motion, made 
on 2d October, and of the refusal thereof - 

Paid same for 6 several searches - 
„  same for copy of information filed on the 8th 
Januaiy 1805 - - - - - - -

2

2

12

4 -
12 -

35 -

794
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1844
January - 15

20

26

))

February

29

6

22

March

1843; 
October -

November

14 .

20

Paid Kegistrar for copy decree dated 22d April 1805 
„  same for Copy of order dated 22d February 
1809 - - .

Paid same for copy of order dated gth March 5810 
„  same for ditto of 7th April 1817 
,, same for ditto of 6th May 1817 -
,5 same for search and copy of Master’s report, 
dated 20th, September 1805 - -

Paid same for 4 several searches . . . .  
„  saihe for Copj’ of order'dated 18th November
1 8 0 5 ..................................................................

Paid same for c0py of Master’s report dated 11th 
February i8og

Paid same for copies of minutes taken in court oh the 
28th July and Jth August 1843 - .  - -

Paid same for search for the petition of the Rev.
A. D. R. Cardozo, sworn and filed herein 

Paid same for reading and filing petition of appeal 
„  same for ditto certificate .  .  .  -
„  same for search and for reading a record - 
„  same for minuting motion . ,1 - .
,, same for drawing order .of Court 
„  Sealer for sealing ditto - - « - -
,, Registrar for reading and filing oj-der of 7th 
February 1844

Paid same lor minuting motion . „ - -
,, Registrar for minuting allowance of petition of 
appeal - - - -

Paid same for order of court - - . - -
„  Sealer for sealing ditto
„  Registrar for 19 several searches . - -
„  same for copies of evidence, proceedings, judg
ments, decrees and orders had or made in the 
cause, so far as the same had relation to the matter 
of the appeal of the Advocate-general against the 
order and directions of court, dated respectively 
7th August 1843 and 2d October 1843 

Paid same for 4 several other searches, to prepare the' 
under-mentioned certificate of proceedings - 

Paid same for drawing certificate of proceedings, so 
far as the same had relation to the matter of the 
said appeal - - - - - -j

Paid same for making Up the packet containing 
copies of all evidence, &c., for the purpose of the 
same being transmitted to the privy Council, pur
suant to the order of court dated 2 2d February 1844, 
and for attending the Chief Justice therewith for 
his signature - - - -  ̂ -

Paid Judge’s Clerk for order - - * - -
„  Prothonotary for filing Judges’ order 
„  same for minuting ditto - - - - -
„  same for order of court - * *
,, Sealer for sealing ditto - - - - -
„  -Judge’s Clerk for packet of appeal .  - -
„  Sealer for sealing same .  - . - -

Crown Side,— The Queen a, Lutchootaee, alitis Lutpb.ee, for 
receiving Money under false pretences.

Paid Clerk of the Crown for issuing 2 subpoenas 
duces tecum, for 2 witnesses - - - -

Paid ditto for 2 subpoenas Ud testificandum 
„  Sealer sealing same - - - - -
,, Sheriff with same - - , - .
„  Clerk of the Crown for filing same - - -
„  ditto for filing indictment .  - .  _
„  ditto for swearing 10 witnesses to go before the 
Grand Jury - . - - - -

Paid ditto for ditto on the trial - - .  .
„  Extra, Writers employed for engrossing indict
ment and making copy, part of brief being pressed 
for time

Plea Side.— The East India Company, at the suit Pf 
N. Barambeg.

Paid Prothonotary for entering appearance for the 
defendant . . .  .  _ .  -

8

9 __
6 -

10 -
5 -

80
8 -

8 -

31 -

.4 -

5 6
4 -
4 -
2
8 8
1 6

4
2 -

7 __
3 6
1 6

38

391 6

,8 8

87 6
3 6
2 —
8 —
3 6
1 6

10 6
81
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1843:
November 20 
December 12 

„  - 16

» ■  23
1844:

January - 10

February - 12

- 15

,> - 13

S P E C IA L  REPORTS OF THE

-  22

March - 21

1843:
December

15

Paid Prothonotary for copy of plaint .  - -
„  ditto for filing plea .  - . - -
„  ditto for side bar rule to reply and filing - 
,, Sealer for sealing same . - - - -
„  Prothonotary for search and copy of replication

„  ditto for search to produce in the office the 
receipt granted Mr. Ben Johnson to Moothee 
Ummall for a certain Government promissory note, 
No. 2,300 of 1829-30, of 18th January 1831 

Paid Prothonotary for subpoena for one witness, and 
filing - - - -

Paid ditto for 2 subpoenas for 6 witnesses 
„  ditto for filing ditto _ . . - .
„  ditto for 1 subpoena for 1 witness, and filing 
„  ditto for 1 subpoena for 1 ditto, and filing 
„  Sealer for sealing 5 subpoenas _ - -
„  Sheriff with a subpoena duces tecum to Moothee 
Ummall - - - - - - - -

Paid Sheriff with 3 subpoenas - .  - .
,, ditto with subpoena duces tecum to the Protho
notary *■ - -

Paid bailiff his batta for serving subpoena 
„  Judge’s Clerk for summons calling on plaintiff’s 
attorney to admit certain documents to prevent 
necessary proofs on the' trial, pursuant to the rule 
of court

Paid Prothonotary for search to produce at chambers 
the receipt granted by Mr. Ben Johnson to 
Moothee Ummall for the Government promissory 
note in question

Paid for Judge’s order on summons . . .  
„  for Extra Writers preparing partof brief for Junior 
Counsel, now required by Mr. Advocate-general - 

Paid fee tp Mr. J. B. Norton with brief - - -
„ ditto ditto for refresheis this day - - .
„  Prothonotary for 3 searches to produce in court 
the pleadings in the cause Moothee Ummall v. Ben 
Johnson, aqd also a receipt granted by Mr. John
son

Paid for g witnesses sworn in court for the defendr 
ants - - - - - - - .

Paid ditto for reading and marking 4 exhibits - 
„  ditto for minuting motion for new trial, order 
Nisi granted - - - - -

Paid ditto for order of court - - - - -
„  Sealer for sealing same • -
„  Prothonotary for filing rule Nisi - - .
,, ditto for filing affidavit of M. Soares 
„ ditto for oath administered in court 
„  Mr. Soares for serving 2 notices to produce 
certain documents, &c., dated 10th February 1844, 
on Mr, J. Ti Crompton, plaintiff’s attorney - 

Paid same for batta - - - - -
„  J. B. Norton, esq., with brief to make rule, also nisi 
„  same for refresher -
„  Extra Writers for copying notes of trial -

Crown Side.-

U
2
4 8
1 6
3 2

t 2

9 4
7 . ^
2 4
2 4
2 4
7 6

2 4
7 —

2 4
6

3 6

1 2
3 6

7
70 . —
52 6

3 6

2 4
3

1 2
3 6
1 6
1 2
X 2
1 2

2
'3 -
52 6
35
4 4

■ The Queen on the prosecution of the East India 
Company v. Audy Lutchmee Ummal, alias 
Lutchmee, alias Lutchmoo, alias Audy Ummal, 
for receiving money under false pretences.

Paid Clerk of the Crown for issuing 5 subpoenas 
„  Sealer for sealing ditto - -
„  Sheriff with same - -
„  dittb Bailiff for serving subpoena on Govindo 
Moodelly •» .  . .

Paid Clerk of Crown for filing same . - .
„  ditto for filing indictment - - - -
„  ditto for swearing witnesses to go before the 
Grand Jury

14
7

11
6
8

2 -
5 10
1 2

11 8

Crown Side.— The Queen v. Anmanee, otherwise called 
Vencatomah, for receiving money under false 
pretences.

Paid Clerk of the Crown for issuing 3 subpoenas for
7 witnesses - - - - - - 8 2

Paid Sealer for sealing same - r - - 4 6

319

53 10

12
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1843:
December

1844:
February -

March

April

July

- 20

■  18

August

September 6

17

March

1 4 .

Crown Side.— The Queen on the prosecution of the East 
India Company v. Ellamah, otherwise called 
Ammaloo, for receiving money under false 
pretences.

Paid Clerk of the Crown for 2 subpoenas for 8 wit
nesses - - -

Paid Sealer for sealing same - - - - -
„  Sheriff with same- - - . -
.. Sheriff’s bailiff for batta, serving same 

Clerk pf the Crown for filing subpoenas - 
ditto for filing indictment , - * - *
ditto for swearing 7 witnesses tfli go before a 

Grand Jury ►  - - - - ^

»

>9

934 
2 
2 
]

4
2

8 -

The Military Doard in tlie matter of the purchase of ground 
in Carraputtady in Bally Chitty, Battery-street, from 
Ruthnavadoo Chitty.

Paid Prothonotary for 3 several searches for the will 
of B. Arnachella Chitty, deceased - - -

Paid Prothonotiiiry for copies in Dnglish of will, pro
bate and executors’ oath - - - - -

Paid Interpreters for copying the will in original lan
guage to annex - - - - - -■

6 -

9 -

7 6

55>5

Crown Side.-«*-The Queen 0. M. Moodookistna Moodelty 
and M. VeraSawmy Moodelly, by sdre facias.

Paid prothonotary for writ of Diem clausit extremum 
ditto for filing ditto .  - - ,  .
Judge’s Clerk for Judge’s signature to ditto 
Bealer for sealing writ of Diem olausit extre

mum - - - - - - - -
Paid Prothonotary for 2 several searches 

„  ditto for certificate - ~ *
„  ditto for reading and filing Certificate - 
„  ditto for minuting motion that Prothonotary 
should indorse 00 writ o f Diem clausit extremum, 
that Venditioni exponas should issue - - -

Paid for drawing order of court - - # -
„  Sealer - - - - - - - -
,, Prothonotary for 2 searches for afiidavit Cf M.
Jugganada Moodely, apd certificate whereto he 
had obtained a rule Nisi, for setting aside writ o f 
Diem clausit extremum - - - - -

Paid ditto for copies of the affidavit of M. Juggana- 
dra Moody and the certificate o f the Deputy Pro
thonotary - - - -

Paid ditto for search and indorsing the writ of Diem 
clausit extremum - - ' - - ♦

Paid ditto for search for writ of Diem clausit extre
mum - * - -

Paid ditto for search and for reading a record *
„  ditto for minuting a motion - - - -
„  ditto for order o f court discharging rule Nisi - 
„  Sealer for sealing orjer - .  - .
„  Prothonotary for search if  any one had appeared 
to the writ of Diem clausit extremum - « -

Paid ditto for issuing writ Of Â 'enditioni exponas 
„  ditto for filing of Venditioni exponas 
„  Judge’s Clerk for Judge’s Signature to writ of 
Venditioni exponas - - - - - -

Paid Sealer for sealing same - - - - -
„  Sheriff with Venditioni exponas - - .
„  Prothonotary for 2 writs of Venditioni exponas 
„  ditto for filing ditto - - - .
„  Judge’s Clerk for Judge’s signature

Sealer for sealing writ - - - . -
Sheriff with same - - - - -
Prothonotary for search to produce in court the 

first writ of Venditioni exponas - - - -

55
»>

16 11
1 23 6

2 6
a 4
8 8
2 4
1 2'

10 2
1 6

2 4
33 -

3 2

I 2
2 4
1 2
6 5
1 6

1 2
24 0

1 2

3 6
2 63 4

25 2
1 23 8
2 63 4-
1 2

Plea Side.— Geo. Norton, Esq., Advocate-General, v. Moodo 
Kistna Moodelly and M. Veerasawmy Moodeljy, 
by iufi)rmation.

Paid Sheriff for his certificate of the death of the 
defendant Veerasawmy - - - - .

H  H

No. J.
On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

30 8

22 6

*77 7

(continued)
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No. 1 . _______

On Fees and Sala
ries of the Officers 1844:
of the Supreme March 
Courts.

S P E C IA L  REPORTS O F  T H E

July

August

May

June

July

August

20

‘ 9

- 23

September 17

- 31

1

2

Paid officer for serving the Sheriff notice of the claim 
on the part of the Crown of the jewels in the de
fendant’s case

Paid Prothonotary for issuing v;rit of Diem clausit 
extremum - - - - - - -

Paid Judge’s Clerk for Judge’s signature - - -
„  Sealer for sealing same - - - ♦
„  Sheriff with the writ - - - -
„  Prothonotary for 2 searches and certificate 
„  ditto for reading and filing Certificate, minuting 
motion for order of court that Prothonotary should 
indorse on the writ of Diem clausit extremum, and 
for writ .of Venditioni exponas to issu0 m 

Paid Sealer for sealing order 
„  Prothonotary for 2 searches and for copies of 
the affidavit of M. Gagganada Mobdelly and certi
ficate of the Deputy Prothonotary on rule Nisi, 
obtained to set asid? writ of Diem blaugit extre
mum * - - - - -

Paid ditto for search and indorsing the writ Diem 
clausit extremum, pursuant to order of 18th July- 

Paid ditto for search for the writ Diem clausit extre
mum - - - -  - - »

Paid ditto for search for reading record, minuting mo-, 
tion and order of court, or showing Cause against 
rule obtained by M. Jagganadum „ - -

Paid Sealer for sealing order discharging rUle Nisi 
„  Prothonotary for search if any one had appeared 
to the writ of I>rem clausit extremum, also on 
issuing writ of Venditioni exponas, and filing same 

Paid Judge’s Clerk for Judge’s signature to the v̂rit - 
Sealer for sealing same - - - -
Sheriff with same - - - - -

„  Prothonotary to produce in cOurt the writ of Ven
ditioni exponas - - .  -  -

Paid ditto l eading 4 several records, minuting motion,* 
aiid for order of court - - - - - ‘

Paid Sealer for sealing order - - - -
officer for serving order On the Prothonotary - 

„  same for serving on the Sheriff » -  -
„  Prothonotary for search for the delivery of the 
writ of Venditioni exponas to the Sheriff 

Paid ditto for 2d writ of Venditioni expopas - 
„  Judge’s Clerk for Judge’s signature 
„  Sealer for sealing same - -
„  Sheriff with same

Paid

99
99

99
99

99
99

Plea Side.— The East' India Company v. C.
Chitty.

officer for affidavit of jurisdiction - -
Judge’s Clerk for oath administered to ditto - 
Prothonotary for filing plaint - - - -
ditto for filing affidavit of jurisdiction - 
ditto for summons and filing - 
Sealer for sealing summons - - - * -
Sheriff with ditto - - - - - -
Prothonotary for search if  defendant appeared 
ditto for side bar rule to plead, ancl filing 
Sealer for sealing same - - - - -
Prothonotary for filing affidavit of M. Soares 
ditto for oath administered in court 
ditto for five several searches - - -
ditto for certificate that no plea filed, &c. - 
ditto for reading and filing certificate - 
Prothonotary for a search and for reading record 
ditto for minuting motion for trial ex parte 
ditto for order of court - - - - -
Sealer for sealing same - - - - »
Prothonotary for making up record - *
ditto for setting down cause for trial ex parte  ̂
ditto for 2 subpoenas for 4 witnesses 
Sealer for sealing same - - - - *
Sheriff with same - - - - -  -
Prothonotary for filing same - . - -
ditto for cause called on for trial - - -
ditto for 3 witnesses sworn in court 
dittb for reading and marking 1 exhibit «

1

17 4
3 6
12 6
3 4

11

11
1 6

S9 4 .

3 2

9 11
1 6

26 9
3 6

*2 6
3 4

1 '2

9 4
6

1
1 —

1 2
25 7
3 6
2 6
3 4

Pagavvoloo

1 6
3 6
3 6
1 2
2 4
1 6
2 4
1 2

■ 4 0u
I 6
1 2
1 2
5 10
1 2
2 4
2 4
I 2
3 6 ■
1 6

12 -

3 6 .
4 8 •
3 -  i

’4 8 :
a + !-2 4
3, 6
— 9

186
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1844 :
August - 5

October - 1?

- 31

June

July - 11

- 30

- 13

- 26

August

- 10

i6

Paid Prothonotary for minuting trial 
,, ditto for verdict pronounced - - .
„  ditto for rule to sign judgment 
„  Sealer for sealing same - 
,, Prothonotary for docketing judgment 
,, Master for taxing costs - -
„  Judge’s Clerk for allocatur . - 
„  Prothonotary for 61ing Master’s certificate 
„  ditto for filing judgment . ,  .

Plea Side.— The East India Company v. C. Poorooshotum 
Chitty.

. Paid officer for affidavit of jurisdiction
„  Judge’s Clerk for oath administered to ditto 
„  Prothonotary §)r filing plaint -  - -
„  ditto for filing affidavit of jurisdiction 
„  dittjo for summons and filing - - -
„  Sealer for sealing summons - - -
„  Sheriff with summons -

1
3
3
1
a
1
a

6.
6
a'
4
6

Crown Side. —In the matter of Valungapooly Thayer

Paid Clerk of the Crown for copy of affidavit of 
Chedunbara Tondava Pillay  ̂and copies of exhibits 
annexed thereto, being 106 folios, at 1 rupee per 
folio - .

Paid Clerk of the Crown for minuting motion for a 
commission to administer oath to Mr. Onslow

Paid for order of court - - - - -
„  Sealer for sealing same - - - - -
„  Clerk of the Crown for filing same - - -
„  ditto for issuing a commission 
„  Judge’s Clerk for Judge’s signature thereto 
„  Sealer for sealing same . . .  .  -
„  Clerk of the Crown for filing same - - -
„  ditto for attendance in this matter - - -
„  ditto for filing an affidavit of Mr. Onslow 
„  Extra Writers for preparing brief - -

106 -

1 2,
3 6
1 6
1 2
5 -
3 6
2 6
1 2;
2
1 2:

15 4

Crown Side.— T̂he Queen v. J. D. Shreene; 2 Indictments 
for Assault.

Paid Clerk of the Crown for copies of depositions of 
the witnesses for the prosecution, 37 folios - 

Paid ditto for filing 2 depositions - -
„  ditto for swearing 10 witnesses, and 2-indict
ments to go before the Grand Jury - -

Paid ditto for swearing 10 witnesses on the trial 
„■  Extra Writers for briefing indictment

37 -

11
11
7

14-

In Equity.— Shurfool Moolk Bahader v. C. Veerabudda 
Moodelly and others.

Paid Prothonotary for 2 searches - - .  -
' „  ditto for certificate of subpoena for costs haying 

been issued against plaintiffs at the instance of the 
defendants - - - - - -

Paid ditto for 15 searches to produce in court the 
proceedings in this suit - - - -

Paid ditto for 19 searches to produce in court the 
proceedings in Plea Side, action D. Veerabudra 
Moodelly e. Shurfool Moolk - - - -

Paid ditto for search whether the subpoena for costs 
had been returned -

Paid ditto for 15 searches to produce in court the 
proceedings in this Plea Side action - 

Paid ditto for 19 searches to produce in court the 
proceedings in the Plea Side action - .  .

Paid ditto for filing warrant of attorney and consent 
„  ditto Mr. Dale’s appearing for the plaintiff in 
the stead of Mr. Wilkins - . .  - -

Paid Prothonotary for 30 searches - - - -
„  ditto for drawing certificate .  - - -
„  ditto for 5 searches to produce in chambers the 
bill and original answer of S. P. Anatfipn, also 2 
orders made herein on the 16th April and May 
1844, and the subpoena for costs . - - -

H  H  2 •

4
“

2 -

30 -

22 2

2

30 -

22 4
4 —

2
60 -

14 8

10

No. 1.
Oq Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

160

10

144

69 8

{continued)
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1844:
August - 16

- 33

- 26

30

September n

>»
»

- 11

- 13 

■

- 17

- 18

- 19

-  20

October
27
4

18 4 4 ;
November 9̂

5>
>9
99
99
99

Paid Prothonotary for another search to produce the 
affidavit of the plaintiff on the Plea Side action 

Paid ditto for filing notice - - ' -
„  Judge’s Clerk for administering oath on affidavit 
of service - - - - -  - - «

Paid Prothonotary for filing affidavit of service 
„  Judge’s Clerk for order for a commission to swear 
plaintiff to an affidavit . .  - - -

Paid Prothonotary for filing Judge’s order - +
„ ditto for minuting ditto - - - - -  

ditto for order of court - - - - »
Sealer for sealing ditto - - - - -

Prothonotary for commission and filing - 
Judge’s Clerk for Judge’s signature to ditto 
Sealer, sealing same - - - - -

„  Judge’s Clerk for path to affidavit of G. D. 
Drury, esq. . • - *, - - -

Paid Prothonotary for filing ditto - - - -
„  S. G. Dustagen," Interpreter, for explaining spe
cial affidavit for Shurfool Moolk Bahader, fo. 6 

Paid ditto for attendance at his house - . - •
„  for swearing Moollah - - -

Mr. Shaw, Commissioner for executing com
mission - - 1 • - -

Paid Prothonotary for filing affidavit - - -
„  ditto for searches to produce in court the sub
poena for costs and afi&davit made by the plaintiff 
and G. D. Drury, esq. - - * *

Paid Judge’s Clerk for oath ta affidavit of service 
„  Prothonotary for filing samcj and notice of 
motion - - - - *

Paid Judge’s Clerk for order commission 
„  Prothonotary for fifing Judge’s order - -

ditto for minuting ditto - .  .  - -
ditto for order of court - - - - »
Sealer for sealing same - - - .  -
Prothonotary for commission &nd filing - 

„  Judge’s Clerk for Judge’s signature to ditto - 
„  Sealer for sealing same - »
„  Persian Interpreter, for explaining affidavit to 
plaintiff, 6 foHbs

Paid ditto for his attendance at the plaintiff’s house 
„  for attendance of swearing Moollah at ditto 
„  Mr. Shaw, the Commissioner, for executing the 
commission - - - - - - -

Paid Prothonotary for filing affidavit of plaintiff
„  ditto for fifing affidavit of G. D> Drury, esq.
„  ditto for oath administered to ditto in Court 
„  officer for serving nctice of motion on Mr. 
BransOn - - - - - - - -

Paid same for affidavit of service - - - -
„  Prothonotary for 3 several searches to produce 
in court the subpoena for costs, Und also the affida
vit of the plaintiff and G. D.Drufy, esq.

Paid ditto for filing notice - -
„  ditto for filing affidavit of service - ,  ,
„  ditto for okth administered in Court 
„  ditto for 3 searches to produce in court the sub
poena for costs, together with the affidavit of the 
plaintiff and G. D. Drury, esq., this day 

Paid Prothonotary for 3 searches to produce in court 
the subpoena for costs, together with-the affidavit 
of the plaintiff and G. D. Drury, esq., this day -

Paid ditto for reading and filing 2 certificates -
ditto for reading 8 several records - - -
ditto for minuting mction - - - -
ditto for drawing order of court 
Sealer for sealing order - - - - -
officer for serving cop  ̂order On Mr. Branson -

>»
99
99

99
99
99
99
99

l 2
2

3 6
2

3 6

2 -

2 —

3 6
1 6

7
3 6
2 6

5 6
2 -

5 2
10 6

1

35 —

2

6
3 G

4
3 6
2 —
2 ....

3 6
1 6 ,
7 -

3 6
2 6

5 2
10 6

1 —

35 -

2 -

2 —

2 -

1
1 6

6
2 jj;

2 -

2

6 -

6

8
i 6

2
20 8

1 6
1

Plea Side.— East India Company n. Edward Gilles. 

Paid Prothonotary for search if judgment filed ' ' '  j I

470 8
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1844:
August - 26

September 4

1844: 
October -

• 11
- 12

1844-
October -

1842:
June - 7

- 20

91 - 28

August - 8

99 - 13

Plea Side.— East ludia Company o. Golam Dustagee and 
Syed Hamed.

Paid Prothonotary for entering appearance by Mr.
Dale for the plaintiffs in the stead of Mr. Ackworth 

Paid ditto for 2 several searches for the original bond 
and warrant of attorney given by the defendant 
Syed Hained . . . . . . .  2 4

Paid ditto for 5 searches - - - - - 5 10.
„  ditto for certificate 4 . . .  - 1 2

This sum has been recovered and credited in account 
current.

Crown Side.— T̂he Queen against F. Ramasawmy Jyah 
and others  ̂ for murder.

Paid Clerk Of the Crown for filing an indictment 
„  same for swearing 34 Witnesses to go before 
the Grand Jury

Paid same for minuting motion .  - ,  .
„  same for an order of sessions.* . - .
„  Sealer for sealing same * - - * t
„  Clerk of the Crown for filing same - * -
5, same for swearing 30 witnesses on the trial 
„  fee to F. Osborne, esq., with brief for the pro
secution - - - - - - - -

Paid ditto for fuller fee for the same - .  -
„  ditto refresher for this day . - .  -
,, ditto for ditto - - .  .
„  ditto for Extra Writers ^

14.

In the matter of W. S, Jugga Nathasawmy Naidoo 
Order for a Habeas Corpus.

Paid Clerk of tlie Crown for copies of 2 affidavits 
filed herein, with the exhibit annexed, and Cbpy 
of an order made by the Chief Justice' for a Writ 
of habeas corpus, 9 fol. * .  - .  .

Paid same for reading a return annexed to the habeas 
corpus

Paid same for filing ditto - - - - -
„  same for reading the translate copy of warrant 
under Which the party herein detained 

Paid same for filing ditto, and copy of warrant in 
native language - - - - - -

Paid Judge’s Clerk for order remanding prisoner to 
custody 4 - - - - - - -

Paid Clerk of the Crown for filing order - 
„  same for drawing an order of court 
„  Sealer for sealing same - - - - -
,, Clerk of the Crown for attendance in this matter 
„  postage of a letter to SI- A. Morehead, esq., 
Chingleput, and fine - .  . - -

Miscellaneous Disbursen>snts on account of the 
East India Company.

Paid for Coolies removing the office desks and recbrds 
from Mr. Rose’s office - - - - -

Paid Mr. Pharaoh for Almanack for 1842 
,, ditto for quarter Army List, from 1st July to 
30th September 1842 - - - - -

Paid Coolies for bringing stationery from Stationery- 
office - -  - -

Paid Mootoosawmy for binding the Acts of the 
Supreme Government

Paid Coolies for removing iron cash chest from Mr. 
Ackworth’s office - - - - - -

Paid Mr. Johanes for 2 mds. of “  Fort St. George 
Gazette,” lost before I took cha^e - - -

Paid for repairing iron cash chest and painting 
„  Mootoosawmy for binding “ Fort St. George 
Gazette” for 1841 - - - - - -

Paid ditto for dissecting and rebinding Company’s 
letter-book * - - - -

Paid 2 Coolies for bringing stationery - - -
„  for mending the rattan tnats, &c. - .  -
„  the Government Bank for a bank-book -

H H S

1 -

8 -

4 -

- 6

3 8

- 8

2 -

2 -

2 -

4 4
- 4

10
1 _

No. 1.
On Fees and Sala
ries of the Officers * 
of the Supreme 
Courts.

10

411 10

27 -

{continued)
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No, 1 .
On Fees and Sala
ries of’the Officers 
of the Supreme 
Courts.

1842; 
December

July

August. -

September 
October -

November
June

February -

April
May

July

August - 
October -

»9

25
3

25
7

12

19
23 
18
24
25
26
13
24

23
4

- 17

20
15
31

December 19

Paid for postage to G. Norton, esq., Ootacamund, 
and fine - - ■■

Paid ditto - ditto - - -
„  ditto - ditto - - - - - -
„  postage of a letter from E. L'awford, esq. - 
„  ditto to ditto - - - - - 1-
„  Coolies for bringing stationery from stationery- 
office - - - - - - - -

Paid Mr. Marsden for Army List, per bill 
,, ditto for Madras Almanac - - - -
„  postage of a letter to E. Lawford, esq.
„  ditto from ditto - - - - - -
„  ditto to N. W. Kindersley, esq., Tanjore 
„  ditto to E. Lawford, esq., by express 
,, for binding “  Fort St.George Gazette” for the 
year 1842 - - - - - - -

Paid Coolies for bringing stationery - - -
„  Mr. Pharaoh for Army List - 
„  postage of letter to E. Lawford, esq.
„  ditto from ditto - - r - - -
,, ditto to Lieut. O’Grady - - - - -
„  extra Writers for copying the case of Mr. Janies
Crump, 112 folios, at 1 fanam per folio 

Paid ditto for Oopying power of attorney from East 
India Compaby to new Bank - 

Paid Coolies for bringing stationery - _ .
„ postage of a letter from J. J. Mackenzie, Cal
cutta - - - - - - - ■ -

Paid Mr. Pharaoh for Army List for 3d quarter 
„  Cooly carrying letter to R. R. Rickets, at the 
Mount • - - - - -

Paid postage Of a letter to E. Lawford, esq.
„  ditto from ditto - -
„  Cooly for taking a letter to Captain Ricketts, 
St. Thomas’s ^dount - - - - - -

Paid Mr. PbaraOh for Army List - - - •
„  postage of a letter from E. I.awford, esq. *• 
„  Cooly for bringing stationery - - - -
„ postage of a letter to E. Lafrford, esq. - ^
„ Cooly for bringing stationery - - - -
„  Mr. Pharaoh for Army List for one quarter * 
„  ditto for Almanack for 1844 - - - -
„  postage of a letter to E. Lawford, esq., by 
express + - -  - -  - -  -

Paid Mr. Pharaoh for Army List, as per bill 
„  for binding the “  Fort St. George Gazette ”  for 
1 8 4 3 .......................................................... -

Paid Mr. Arnals for rattan, and repairing and patch
ing rattan mats of the office - .  - -

Paid Mr. Stacker, Portuguese Iftterpreter, for trans
lating from the Portuguese language a letter frpm 
the Govemorrgeneral of Goa-to the Governor of 
Madras - - - - -

Paid Mr. Pharaoh for bill for Army List for 3d 
quarter - - -  - -  - -  -

Paid postage of letter by express to E. Lawford, esq. 
„  Mr. Pharaoh for Army List for 4th quarter, 1 ̂ 44 
„  postage of a letter to S. CaUnamall, widow Of 
the late C. Poornapah Moodelly, to CoimbadOo, 
near Madras - ' - - -

Paid MoptoosaUmy for binding a Minute-book of Go
vernment - - -

— 11
- 14
-
- 15
1 2

— 4
4 -
5
1 2
- 10.
- 4
1 2

2
- 4
2 —

- 5
— lO
— 3

9 5

1 12
- 4

12
*3 , -

_ 6
10

- 10

4
2 —

10
— 6

10
— 2
2 -
7 *

1 10
2 -

2 -

2 -

5 4

2 __
- 13
2 ““

■ - 1

1 8
101 8

19,381

(signed) (llement Dale,
Honourable Company’s Solicitor.

At the request of Mr. Dale, I have compared the Vouchers produced by him before me in support 
of the foregoing charges, and I find them to he correct.

19 May 1845. (signed) J.Minchin.

■ (A true copy.)

(signed) J. F. Thomas, Chief Secretary.
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(No. 1 2 1 .)
No. 1.

On Fees and Sala
ries of the Officers

From Clement Dale, Esq., Honourable Company’s Solicitor, to J. F. Thomas, Esq., cVurtsf **̂ '̂ ”*̂
Chief Secretary to Government, 
May 1845.

Fort St. George, Aladras; dated the 26th

Jud. Cons.
I H A V E  the honour to forward a statement of disbursements made by me on 13 September 1845. 

account of the Honourable Company from the time of my assuming charge of No. 30. 
my office on the 6 th June 1842 up to the 31st December 1844, together with 
an account current with the Honourable Company, in which are credited the several 
advances received by ihe firorq Government, as per the order noted in the margin,* * 21 June 1842, 
as well as all sums recovered or received by me for the Honourable Company N0.5, Law Depart, 
during the same period, showing also the application of sUch recoveries and 
receipts, and exhibiting a balance in my favour of J2s. 1,220. 6 . 2.; and I have No 98, Secret: 
to request that you will be pleased to obtain the sanction of Government, for such partment. 
balances, (of Jls. 1 ,2 2 0 . 6 . 2 .) being paid to me.

I have, &<?.
(signed) Clement Dak,

Honourable Company’s Solicitor.

, De*

( A true copy.)
(signed) J . T. Thomas,

Chief Secretary.

EXTRACT from a Statement of Disbursement made'by Mr. pate, on'account of the Honourable 
Company, between the 6th of June 1842, when Mr. Dale took charge, and the 31st December
1844- ,

Tire Honourable the E a s t  I n d i a  C o m p a n y  to C l e m e n t  D a l e , Dr.

1842 :
June - 8

1843: 
February -

Crown Side.— The Queen, on the information of George 
Norton, Esq., the A'lvocate*general, li. 
Archibald Douglas, Esq.

Paid Clerk qf the Crowji for filing 21 criminal infor
mations

Paid same for filing an application
same for 2 searches inf the office - - «'
same for issuing 2 Certificates - 
same for filing same - - .  .  -
same for minuting - - - - .
same' for drawing 2 orders of court - - *

„  same for filing same - 
„  same for attendance herein . - - .
„  Judge’s Clerk for 2 orders for 2 copies - 
„  same for his attendance at the Judge’s garden *
„  Sealer for sealing 2 orders - - -
„ Cleik of the Crown for issuing 2 copies - 
„  Sealer for sealing 2 copies -

J?
>9
»

H 6;
1 2'
2 -

4 -
2 4
J 2
7 -
2 ' 6
4 -
7 -

10 6
3 -

10 ‘ -

3 -

The same, on the information of Her Majesty’s Attorney- 
general in England.

Paid Clerk of the Crown for minuting motion that 
the mandamus received from England herein be 
filed - 1 2

Paid same for reading an affidavit - - - - 1 2
„  same for order of court that mandattius be 
received and filed - - - - - 3 6

Paid Sealer for sealing same - - - - .  1 6
„  officer for serving same - - - - - 1
„  Clerk of the Crown for filing same - - - 1
,, same for filing an application for a copy of the 
mandamus - - -

Paid same for copy of the mandamus, 183 folios, at 
1 rupee per folio - - - - - -

1 4 .

Paid Sealer for sealing same - - - - -
„  Clerk of the Crown for filing mandamus - 
„  same for minuting motion that a day be fixed by 
the court for the examination of the witnesses 

Paid same for filing a notice annexed to the motion 
paper -

H H 4

183
1 6

6

Jud. Cons.
13 September 1845. 

No. 31.

82 -

(contmued)
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On Fees and Sala-
•ies of the Officers 1843 :
)f the Supreme February -
[Courts.

S P E C IA L  R E PO E TS  O F T H E

March
April

»
»
»
»>
»»

4
5
6 
&

10

- 12

Paid Judge’s Clerk for order appointing 3d April 
1843 for examination of witnesses - - *

Paid Clerk of the Crown for filing same * - 
,, same for order of court - - - - -
„  Sealer for sealing same - - - -
„  officer for serving same - - -
„  Clerk of the Crown for filing same - - -
„  same filing a letter from the Solicitor for the 
prosecution to the Clerk of the Crown, requesting 
to insert in the Gazette the notice of the court - 

Paid same for filing 2 applications for subpoena » 
« same for issuing 7 subpoenas - - - -
„  Sealer for sealing same -  ̂ »
„  Sheriff with same - - - - - -
), .ditto Bailiff’s batta for serving Sadaseva flow 
and others in Madras - * -

Paid ditto batta for serving subpoena upon Dravyum 
Pillay and RungUm Pallava Row, at Pathoo 
Choultry, being 58 miles - ^  -

Paid Clerk’s bill. Crown, for filing the 7 subpoenas . 
„  palanquin hire for Mr. Dale - - - ■<
„  ditto for Mr. Branson to Mr. Dale's house 
„  (Sunday) for conveyance hire for Writers to 
Mr. Dale’s gardens - - - - -

Paid Clerk of the Crown for Oause called on 
„  ditto for reading the order of court appointing 
this day for the exapiination of witnesses 

Paid ditto for reading the “  Fort St. George Gazette,”  
in which the advertisement oir the court was pub
lished - * - .

Paid ditto for reading the writ of mandamus - 
„  ditto for minuting motion of Mr. Advocate-gene
ral, that the examinatiofi be postponed, when court 
ordered that the court be adjourned to the 10th 
instant - « - - -

Pmd ditto for reading an affidavit - - * -
„  ditto for filing same * .  - * -
„  ditto for the order of court . - 
„  Sealer for sealing same - - - -
„  officer batta for serving sam e- 
„  Clerk of the Crown for filing same .  - -
„  ditto for minuting the proceedings this day 
„  for conveyance of Writers to Mr. Dale’s house 
this day - - - - - - - -

Paid the like this day - - - - - -
„  the like this day - - - - - -
., the like this day - - - - , *
„  the like this day - - - - -
„  Clerk of the Crown for cause called on - 
„  ditto for reading the order of the adjournment 
of the court to this day - - - - -

Paid ditto for reading the “  Fort St. George Gazette,” 
in which the adjournment was published 
„  ditto for minuting motion by Mr. Advocate- 
general, for a further postponement, when same 
ordered to the 13th instant 

Paid ditto for the order of court - - .  .
,» Sealer for sealing same - - -
„  Officer batta for serving same - - - -
„  Clerk of the Crown for filing same - - -
„  ditto for minuting the proceedings - - -
« ditto for filing an application for an office copy 
of the order - - - - -  - -

Paid ditto for searching for records for same - 
„  ditto for office copy of satpe, 3 folios 
„  Mr. Parker, with brief, 150 pagodas 
„  for consultation, 25 pUgodas - - .  -
„  Mr. J. B. Norton, with brief, loo pagodas 
„  ditto, for consultation, 25 pagodas - - -

for conveyance for Writers to Mr. Dale’s house, 
this day - - - - - - - -
„  the like, this day - - - -
,, Clerk of the Crown for cause called pn - 
„  ditto for reading the Order of adjournment of 
court to this day - - - , -

Paid ditto for reading the “  Fort St. George Gazette,”  
in which the adjournment was published -

Paid ditto for swearing 3 several witnesses, Mr. W. 
N. Bayley, Mr. Kindersley and Moorgapah Moo- 
delly - - -  - -  - - -

3 6
1 2
3 6
1 6
X —
1 2

1 2
3 4

23 2
10 6
16 4

2 -

68
8 2
2 -
3 -

2
2 -

1 2

1 2
1 2

1 2
1 2
1 2
3 6
1 6
1 -
I 2
1 2

2
2 -
2 . .
2 -
2 —
2 -

1 2

1 2

1 2
3 6
1 6
X —
X 2
X 2

X 2
X —
2

87
350
350

4 -

3 _
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1843:
April - 13

5>
>*

14
15

17

»  - 17

„ - 20

» - 25

14.

Paid Clerk for taking down the examination of Mr.
Bayley, Mr. Kindersley and Mnorgapah, 81 folios 

Paid ditto for reading a*d marking 4 exhibits at the 
examination of Mr. Bayley - - . - _

Paid ditto for reading and marking 16 exhibits at the 
examination of Mr. Kindersley . - - .

Paid ditto for reading and marking 4 exhibits at the 
examination of Moorgapah Moodelly - - -

Paid ditto‘for minuting the proceedings this day 
„  Mr. Parker fee for consultation this afternoon, 
25 pagodas - - -

Paid the like to Mr. J. B. Norton, 25 pagodas - -
„  Mr. Parker refresher-for this day, 20 pagodas - 
„  the like to Mr. J. B. Norton, 20 pagodas - 
„  Clerk of the Crown for cause called on - 
,, ditto for taking down the further examination Of 
Moorgapah, being 80 folios, at 1 rupee per folio * 

Paid ditto for minuting the proceedings this day 
„  conveyance for Writers to Mr. Dale’s house this 
day - - - - - - ' -

Paid Mr. Parker refresher this ddy, 20 pagodas 
„  the like to Mr. J. B. Nortoji . - .  ¥
„  Clerk of the Crown for cause called on - ^
„  ditto for taking down the further examinatipn 
of Moorgal, 70 folios, at 1 rupee per folio - 

Paid ditto for minuting the proceedings this day 
„  Mr. Parker refresher this day, 20 pagodas 
„  the like to Mr. J. B. Norton - - - , -
,, Clerk of the Crown for cayse balled on 
„ ' dittoforSvvearing 2 severalfvitnessesjj,Johannes 
and ParthaSarady, in court ' f ~

Paid Clerk .of the Crown for taking down the further 
examination of Moorgapah, Mr. Kindersley, and the 
examination of Mr.T. Johannes and Parthasarathy, 
being fo. 60, at 1 rupee per fo. - 

Paid ditto for reading and marking 2 exhibits at the 
examination o f J. Johannes * ' -

Paid ditto for reading and marking ? exhibits at the 
examination of Parthasarathy - . .  >

Paid ditto for an order of court for adjourning court 
to the 25jth instant - i. - - - -

Paid Sealer for sealing same - . . .  *
„  officer for serving same
„  Clerk yf the Crown for filing same - - -
„  ditto for filing an application of an office copy of 
the order • - - - . -  .  *

Paid ditto for searching the records for ditto - •
„  ditto (or office copies of 3 orders made herein, 
fo. 7  ̂ ^

Paid ditto for office copy of affidavit of Mr. Dale, filed 
3d April, fo. 20

Paid ditto for filing an application for the exhibits * 
,, ditto for minuting the proceedings this day r 
„  for conveyance for Writers to Mr. Dale’s hoUSe 
this day -

Paid Clerk of the Crown for cause called on - 
„  ditto for reading the order of the adjournment 
of the court to this day . .  .  -

Paid ditto for reading the “  Fort St. George Gazette,” 
in which the adjournment is published . - -

Paid ditto for order of court adjourning the proceed
ings to the 27th instant - - - .  -

Paid Sealer for sealing same - - - - ’ •
„  officer for serving same . .  - ^
„  Clerk for minuting the proceedings this day * 
„  ditto for filing an application for office copies 
of the orders of court of the 17th and 25th 
instant - - - - -

Paid ditto for searching records for ditto . - -
„ ditto for the office copies thereof, folios 4 
„  fee to Mr. Parker for attending consultation 
this day

Paid the like to Mr. J. B. Norton - . .  -
„  refresher fee to Mr. Parker for this day, 
pagodas 20 »

Paid the like to Mr. J. B. Norton - - - -
„  Clerk of the Crown for cause called on - 
„  ditto for reading the order of adjournment of 

. court this day

I  I

81 -

9 4

37' 4

9 4
1 2

87 6
87 6
70 -
70, -

2 -

80
1 2

2
70
70

2 —

79 -
1 2

70 -
70 T

2 —

2 4

60 -

4 8

4 8

3 6
1 6
1 -
t 2

1 2
1

7 -

20 -
1 2
1 2

2 _

2 -

1 2

1 2

3 6
1 6
1
1 -2

1 2
1 -
4 , -

87 6
87
\

6

70 _

70 -
2 “

1 2

No. I.
On Fees and Sala- 

' ries of the Officers 
of the Supreme 
Courts.
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1843;
April - 25

- 28

May
29

1

Paid Clerk of the Crown for reading the “  Fort St. 
George Gazette,” in which the adjournment of 
the court was published ' - - ,  -

Paid ditto for swearing 1 witness, Sadaseva Row, in 
court - - - - - -r -

Paid ditto for taking down the examination of Sada
seva Row, being fo. 36, at 1 rupee per folio 

Paid ditto for an order of court for an adjournment 
of the court until 1st May 1843 ,  - -

Paid Sealer for sealing same - - - - -
„  officer for serving same - - , *
„ Clerk of the Crown for filing same
„  ditto for minuting the proceedings tljis day 
„  ditto for office copy of the above order, fo. 2, at 
1 rupee per fo. - - - -< - -

Paid for bandy hire for Writers to Mr. Dale’s house - 
„  M. Narasinga Row, Interpreter, fot translating 
18 guzzarattee hoondies, or bills of exchange, drawn 
in favour of Shut Bamnaha Vefikatasa, for Moor- 
gapah Moodelly by Keeroopoora Sunkur Unbare 
Sunkur, as follows;— viz.

No. 74, fol. 5 
No. 75, fol. 5 ■ -
No. 76, fol. 4 
No. 77, fol. 4 
No. 78, fol. 5 
No. 79, fol. 4 
No. 80, fol. 4 '
No. 81, fol. 5 
No, 82, fol. 5 
No. 83, fol. 4 
No. 84, fol. 4 
No- 85, fpl. 5 
No. 86, fol. 4 
No. 87, fol. 5 
No. 88, fol. 4 
No. 89, fol. 5 
No. 90, fol. 5 
No. 91, fol. 5

Paid ditto for translating a Maharatta letter addressed 
to Moorgapah Mopdelly v. Soyerchurn Manjock, 
No. 92, folio 3 * ^  - - -  ̂ *

Paid ditto for explaining to the several witnesses the 
deposition given by them in court, per bill - 

Paid ditto for translating a Maharatta receipt, given 
to Rogoroy Muntry Varea, the Head Ministerj by 
Crippa Sunker Bhutt, No. 98, fo. 20 « -

Paid Mr. Narsinga Row, Interpreter, for translating a 
Maharatta memorandum for the hoondees pur
chased, which were debited on the account No. 99, 
folio 5 - - - - - - - -

Paid ditto for translating a Maharatta receipt given 
to the Treasury for Cripa Sunker Bhut, No. loo, 
folio 3 - - - . - - - -

Paid for a Maharatta Hoozoor Carwanjee, or order to 
the Treasury, No. lOi, folio 3 - -  - -

Paid ditto for ditto. No. 102, folio 3 ■  - ■
„  ditto for translating a Maharatta receipt given to 
the Treasury by Bhutt Reevanpawsunker a Umlan- 
sunkur. No; 103, folio 3 - . '

Paid ditto for translating a Maharatta Hoozoor Per- 
wanjee or order to the Treasury, No. 104, folio 3 - 

Paid ditto for translating a Maharatta Hoozoor Pur- 
wanjee, No. 105, folio 3 - - - - -

Paid ditto for,ditto. No. 106, folio 4 . . .
„  ditto for ditto. No. 107, folio 6 - - -
„  ditto for translating a Goozzearattee account 
from A. No. 6, to A. No. 29, No. io8, folio 31 

Paid ditto for translating a Maharatta letter, ad
dressed to Serkele and Fouzdar by Moorgapen, 
No. I l l ,  folio 3 -

Paid Vaneeram Jozie, Interpreter, for copying three 
Maharatta names of three different papers, per bill 

Paid for bandy-hire for Writers to Mr. Dale’s house - 
„  refresher fee to Mr. Parker for this day, pags. 20 
„  the like to Mr. J. B. Norton .  - - -
>, Clerk of the Crown for caus  ̂called on -

1

1

36

3
1
1
1
1

2 
2

U
17
17
17

a

2

6
6

2
2

17 6
17 6
14
14 -
17 6
14 -
14 -
17 6
17 G
14 -
14 -
17 6
14 -
17. 6

6
6
6

10 6

468 -

17 6

10 6

10 6
10 6

16 6

10 6

10 6
10 6
21 -

lo 8 6

5 3

3 —

2 —

70 -
70 -

2 —
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1843;
May - 1 Paid Clerk of the.Crown for reading^he order of the 

adjournment of court to this day - - -
Paid,ditto for reading the “  Fort St. George Gazette,”  

in which the adjournment was published 
Paid ditto for taking down the further examination of 

Sadazeva Row, being 78 folios, at one rupee per 
folio - -

Paid ditto fur minuting the proceedings this day 
„  refresher fee to Mr. Parker for this day,
pags. 20 - - - - - -  - -

Paid the like to Mr. J. B. Norton - - - -
„  Clerk of the Crown for cause called on 
„  for swearing three several witnesses, Kistnajee 
Cassava, Punt Soobajee, Yek Nak, and Sawmy 
Row Appa, in court - - -

Paid ditto for taking down the further examinations of 
Saddaseva Row, Kistnajee Cassava, Punt Soobajee, 
YethNath, and Sawmy Row Appa, being 62 folios, 
at one rupee per folio - - - - - -

Paid Clerk of the Crown for reading and marking six 
exhibits at the examination of Sobajee Yek Nath 

Paid ditto for reading and marking one exhibit at the 
examination of Sawmy Row Apj)a 

Paid ditto for minuting the proceedings of this day - 
,, register to Mr. Parker for this day, pags. 20 
„  the like to Mr. J. B. Norton -

Clerk of the Crown for cause called on - 
„  ditto for swearing one witness, Ramnad Bhut, in 
court . . . . . . . .

Paid ditto for taking down the further examination of 
Soobajee, Yek Nath, and Ramnad Bhut, being 43 
folios, at one rupee per folio - - - -

Paid for minuting proceedings of this day 
„  register to Mr. Parker for this day, pags. 20 -
,, the like to Mr. J. B. Norton, - - - -
„  Clerk of the Crown for cause called on - 

ditto for swearing one witness (Mr. Ellis) in
court

14.

Paid ditto for taking down the further examination of 
Mr. Ellis, being 58 folios, at one rupee per folio -  

Paid ditto for reading and marking 17 exhibits at the 
examination,of Mr. Ellis - -  - - -

Paid ditto for minuting the proceedings of this day - 
„  Mr. Parker for attending consultation this day,
pags. 2 5 ..................................................................

Paid the lil̂ e to J. B. Norton - - .  .
„  register to Mr. Parker for this day, pags. 20 
„  the like to Mr. Norton - -
,, Clerk of the Crown for cause called on - -
„  ditto for swearing one witness, Sukeram Naik, in 
court - - - - -  - -

Paid for taking down the examination of Sukeram 
• Naik, being 50 folios, at one rupee per folio - 
Paid ditto for minuting proceedings this day - 

„  refresher to Mr. Parker for this day, pags. 20 - 
„  the like to Mr. J. B. Norton - - -

 ̂ „  Clerk of the Crown for cause called on - -
„  ditto for swearing two several witnesses, Appavia 
and Sorraba Naig, in court -

Paid ditto for taking down the further examination of 
Sukeram Naig, and examination of Appava, and 
Soorabia Naig, being 70 fols. at one rupee per folio

Paid Clerk of the Crown for searching 7 several ex
hibits at the examination of Sukkeram Naith 

Paid ditto for minuting the proceedings this day 
„  refresher to Mr. Parker for this day, pags. SO 
„  the like to Mr. J. B. Norton - 
,, Clerk of the Crown for cause called on - 
,, ditto for swearing 4 several witnesses, Jyahto 
Ray, J}'en Soobian, Annasawmy Naik and Vee- 
rasawmy, in court - - - - -

Paid ditto for taking down the further examination of 
Sooraba Naig, and examination of Jahto Ray, Jyen 
Soobien, Annasawmy Naick and Veerasawray, being 
70 fohos, at 1 rupee per folio . . . .  

Paid ditto for minuting proceedings this d ^  - 
„  ditto for an order of Court ‘for the adjournment 
of the court until May 15th, 1843 . - .

Paid Sealer for same - - * -

I  I  2

1 2

78
1 2

70 -

70
2

S 6

62 -

, -

2 4
1 2.

70
70 , -

2 —

1 2

43 „
1 2

70 -
70 —

2 -

1 2

58 -

39 8
t. 2

87 6
87 6
70 -
70 -

2 —

t 2

50 -
1 2

70 -
70 . -

2

2 4

70 -

16 4
1 2

70 -
70 -•

2 "**

4 8

70
1 2

3 6
1 6
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May
1843:

- 10
- j,i
- 13

- 13

- 14

- 15

- 16

17

Paid officer batta for serving the same . - . 1
f. Clerk of the Crown for filing same - - •> 1 2
,, ditto for minuting the proceedings - . - 1 2
„ Bandy hire for Writer to Mr. Dale’s house this 
day - - - - - - - - - 2

Paid the like this day - - - - - - 2 • »
„ the like this day - - - - - - •4 -
„  the like this day i- - - - - *• 2 -
„ Mr. Parker fee for attending consultation this 
day, pags. 2 5 - .............................- 87 6

Paid the like to M. J. B. Norton - - - - 87 6
„ Bandy hire for Writers to Mr. Dale’s house this 
day - - - ■ ». -  - - - <■ 2

Paid refresher to Mr. Parker for this day, pags. 20 * 70 w-
„ the like to Mr. J, B. Norton - - - - 70 —

Clerk of the Crowp for cause called on - t 2
„  ditto for reading the order of adjournment of 
court to this day 1 2

Paid ditto for reading the “ Fort St. George Gazette,”
in which the adjournriaent of the court was pub
lished - - - - - - - - 1 2

Paid ditto lor takipg' dbWtt further examination of 
Ramnad Bhut, being 9 folios, at i rupee per folio 9

Paid for minuting proceedings - - - . 1 2
„ refresher to Mr. PerkCr for this day, pags. 30 - 70
„ the like to Mr. J, B. Norton - - - - 70

. „  Clerk of the Crown for cause called on - 2
Paid Clerk of the Cro'̂ ria for swearing 3 several wit

nesses, Thummanah, A.F. De Sylva and Calastry, 
in court - - - - - - - - 3 6

Paid ditto- for taking down the further examination 
of Ramnad Bhutt, Pgrthasarady, Soobajee, Yek 

, Nak, and examinations of A. F. De Sylva and Cal$s- 
try, being 39 folios, at 1 rupee per folio 29

Paid ditto for reading arid marking 9 several exhibits 
at the examination of Pkithasarady - 31 _

„  Bandy hire for WritOrs at ]l|r. Dale’s house 2 -
„  Clerk of the Crown for copies of examinations 
engrossed on parchment, being go folios, at l rupee 
per folio - - 909

Paid ditto for duplicate of the same engrossed on •
parchment - - - - - - - 909

Paid ditto for fair minutes of proceedings for trans
mission to England on parchment, being 67 folios, 
at 1 rupee per folio - - - - - - 67

Pmd ditto for duplicate of the same, on ditto - • 67 -
„  ditto for copies of  ̂the exhibits, with the en- 
dorsemen tthereonj en^ssed on parchment, being 
425 folios, at 1 rupee per foKo 425

Paid ditto for filing an application for copies of 
examinations - - - - - - - \ 2
„  ditto for such copies, gog folios - .  . - 909 -

„  ditto the like for ccpies of the several exhibits, 
375 folios .................................................................. 375

Paid ditto the like for copy of minute of proceedings 
taken down in court, being 67 folios, at 1 rupee
per folio - . - - - -  - . 67 -

Paid ditto for drawing Judge’s certificate in duplicate 10 8
,, ditto for drawing certificate of the Clerk of 
the Crown and his deputy, in duplicate H mm'

Paid extra Writers engaged in copying the proceed
ings, as per receipts - 492 10
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1843:
May - 17

September 17

Paid to office Peons for extra work by them pending 
this business

Paid Gollah for ditto - - - ■ -
„  Mr. Arnals for bandy hire to Mr. Dale’s gar
dens, engaged in preparing papers to send to Mr. 
Lawford - ■ *  ■* - - * 1 8

Paid ditto - ditto - ditto * 1 8
„ ditto * ditto - ditto - 1 8

„ ditto for 2 (eak-wood boxes, with lock and 
key, to send the mandamus and return to Eng
land - - * w - - - 6 *

Paid for cutting out names on the lids of 
bo.xes: viz., “  Mr. W. JI, Bayley and J.
D. Mente Arbutbnot, esq.” - - - 1 ^

Paid for 2 tin boxes, at l rupee each t 3 -

(A  trUe Extract.)

(Signed)

10 -
6- -

9 *
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J. F. Thomas, Chief Secretary.

C l e m e n t ' D a l e  in account with the Honourable the E a s t  I n o i a  C o m p a n y ,

X)r.

f Jud. Cqns, 
13 Sept. 1845. 

No. 3a.

i
1842:

June 28

August - 1

15

September 15

October - 13

14

November 1

7

» 8
•/

22

>9 * 29

1843:
February - 4

15

March 1
W * 9

Received from the Sub-Treasurer of Fort St. George* on account 
of advances required to be made for the Honourable Cojnpany 

Received from Mr. J. T. Crampton, on account of the 1st instal
ment of his debt to the Honourable Company, payable under 
cognovit given by him - - - - - - - -

Received from the Honourable Company amount of damages and 
costs in the action against Mr. LeWen and others, at the suit of 
Narrainsawmy Cbitty ,  - .

Receivedfrom Messrs. Hogg & Son, amount of promissory note 
presented to them for payment, due 14th instant - - -

Received from A. J. Johannes, esq.* amount of out fees expended 
by me on behalf of the Honourable Company in the action 
against Arathoon - * . . - - k ,

Received from A. J. Johannes, esq., the amount of 
his promissory note, 28 July 184I, in favour o f  
H. J. Johannes, at 3 months after date - - 0,000 -

And for interest to this date - - - .  133 6 12

Received from Mr. J. T. Crampton, on account of 2 instalments 
due from him the 31st Ultimo

Received from ditto the balance of 2d instalment on his debt, due 
the 31st ultimo - - .  * - ,  - ,

Received from Messrs. Hogg & Son, on account of costs incurred 
by the Honourable Company in the action against them - -

Received from C. Sadaseven Moody balance of 
principal and interest on note, 25th July 1841, 
by Prethopram Pillay, and discounted at the 
bank by Sadaseven Moody - - - - 389 2 7

And on account of costs in the action against him
by the Honourable Company - - - - 1 0 1 3 5

Received from ditto the balance of amount expended by me on 
behalf of the Honourable Company, in the action against 
him - ,

Also the amount expended by me as above, in the action against 
Prethopram Pillay -

Received from Messrs. Hogg & Son the balance amount expended 
by me on behalf of the Honourable Company against them

Received from Mr. J. T. Crampton further on account *of his 
debt

Received from Messrs. Hogg &  Son, on account of their debt to 
the Honourable Company - - - - * , -

Received from ditto further on accoimt of ditto - 80 -  -
„  from ditto further on account of ditto - lOO -  -

Rs. a. p, 

30b -  *

563 -  ^

1,128 9 4 

800 -  -

86 4 ,

8,133 6 2

300 -  -  

226 7 5 

200 -  *-

14. I I 3

400 -  -

10 2 7 

21 -  -  

38 8 -

517 JO 3 

12Q -  -

180 -

(continued)
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Clement Dale in account with the Honourable the East India Company, jpr.— continued.

1843:
April 1

5

7

» * “ 35

May 3

19

July
79

n
25

August - lO

September 12

November

■’ 1844:
April

f
July

September

October - 
November 
December

24

29

6

J3

i6
12
12

13

31

Received from Messrs. Hogg and Son further on account of their 
debt to the Honourable Company - - - " ,  *

Received from Mr. A. J. Johannes for the 1st instalment of his 
debt to the Honourable Company - .

Received from Messrs. Hogg & Son further on ac
count of their debt due to the Hopouiable Com
pany - - -■ - T - - 8 0 - -

Received from ditto, further on account of ditto . - 80 — —

Received from Mr. J. T. Crampton, balance of his debt due on 
the action at the suit of the Honourable Company - - -

Received from Messrs. Hogg & Son further on account of their 
debt - -  - - - r * - - - -

Received from Mr. A. J. Johannes 3 instalments on his debt 
„  from the Sub-treasurer, further on account of disburse

ment to be made by me on behalf of the Honourable Company 
Received from Syed Hamed, on account Of his debt due to the 

Honourable Company - - - - - -
Received from Messrs. Hogg & Son balance of debt, &c., due 

from them on the 3 promissory uptes: viz.
For balance debt - - - - -  1,894 5 7
For amount expended by me on behalf of 

the Honourable Company, in the action 
against Henry Leonhard - - - x88 8 -

And for amount expended on behalf of ditto, in
further costs in action against Hogg & Son 23 -  -

Received from Mr. H. Craiapton, amount expended by me on 
behalf of the Honourable Company, in the action brought 
against R. R. Rickets, esq., by Vasoodany-naidoo and Ama- 
ghen^ Moodelly - -  ̂ - - - - - -

Received from the Sub-treasurer amount of the plaintiff’s taxed 
costs in the action brought by Mr. Barumbeg against the 
Honourable Company - - - - , ~

Received from Syed Hamed further on account of his debt to 
the Honourable Company - - - - - - -

Received from ditto, on account of debt and costs incurred in the 
action against him; viz.

Further on account of debt - - « - 1 6 0 - -
And in repayment of amount expended by me 

for the Honourable Company - '  - - lo* 8 -

Received from Syed Hamed further on account of his debt to 
■ the Honourable Company - . - - l

Received from ditto further On account of ditto- - - -
„  from ditto further on account of ditto - - - -
„  from the Sheriff of Madras, in full of ex

ecution ordered by writs of Venditioni exponas, 
issued in case of Woodeagherrcludy Narain 
Bramy v. Madavancum Moodookistna Moody 
and M. Verasawmy Moody, and by sci. fa. The •
King V. the same parties . - -  ̂ 25438 " 9  3

And from ditto, on account of sum ordered to be 
levied by writs of Venditioni exponas, in the 
case of the Advocate-general v. the same par
ties, by information - - - - , - 2,203 t 7

Received from Syed Hamed, further on account of his debt to the 
Honourable Company - - - - •- . ..

Balance due to Honourable Company’s Solicitor

' R s.

Rs. a. p. 

100 -  -

160 -  -y

505 7 5

175 2 -  
500 -  -

9,100 14 -

725 15 8

2,106 13 7

829 8 -

1,086 6 -  

100 -  -

170 8 -

20 -  -  
2 0  -  -  

20 -  -

4,641 10 10

20 -  -  
1,220 6 2

3-i,727

Cr.

1842:
August - 1

,5 - 13

September 15 

October - 14

Paid the Sub-treasurer amount received from Mr. J. T. Cramp- 
ton as per contra - - -  - - - -  -

Paid Mr. Wilkins, the plaintiff’s attorney, the amount of dama
ges and costs in the action brought ■ by Narrainsawmy Chitty 
against Mr. Lewin and others

Paid the Superintendent and Treasurer of the Government Bank 
amount received from Messrs. Hogg & Son as per contra •

Paid ditto amount received by me from "Mr. Johannes as per 
contra - - .  .  - -

,563 4 7

1,128 9 4 

800 -  -  

2,133 6 2
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Clement Dale in account with the Honourable the East India Company, Cr.—continued.

184a;
November

1843:
February -

March
April.

May

July
August , - 
September

1844:
April

July

September

October - 
November 
December

January

Rs. a. p.
1 Paid the Superintendent and Treasurer of the Government Bank 

amount received by me from Mr. J. T. Crampton as per 
contra 300 -  -

7 , Paid ditto the balance of Mr. Crampton’s 2d instalment received as 
per contra 226 7 5

9 Paid ditto the amount received from Sadaseva Moodelly as per 
contra 389 2 7

6 Paid ditto ̂ amount received from Mr. J. T. Crampton as per 
contra 517 10 3

15 Paid ditto amount received from Messrs. Hogg & Sons as per 
contra - J20 -  -

10 Paid 4itto amount received from ditto - - - - - 180 -
1 „  ditto amount received from ditto - - - - - 100 -  -
5 „  ditto amount received this day from Mr, Johannes as per 

contra - - 500 -  ■ *
i Paid the Prothonotary “and Treasurer of the Government Bank 

amount received from Messrs. Hogg and Son on the 7th and 
25th ultimo as per contra - - - - - - t6o -  -

4 Paid ditto amount received from Mr. Crampton as per contra • - 505 7 5
19 „  ditto amount received from Messrs. Hogg & Son as per 

contra 175 2 *-
11 Paid ditto amount received from Mr. Johannes as per contra 500 -  -
11 „  ditto amount received from Syed Hamed as per contra 725 15 8
12 „  ditto amount of debt received from Messrs. Hogg & Son as 

per contra ott the 12th instant 1*894 5 7

24 Paid plaintiff’s attorney amount of the plaintiff’s taxed costs in 
the action of Mr, Barambeg against the Honourable Company 1,086 6 -

30 Paid the Sub-treasurer amount received from Syed Hamed as 
per contra - -  - - - - - - -  - 100 -  •“

6 Paid ditto amount received from ditto this day - - - - 160 -  -
13 „  ditto amount received this day from Syed Hanaed 80 -  *
16 „  ditto - - - ditto this day - - - - - 20 -  -
12 „  ditto - - - ditto this day 20 -  -
13 „  amount received from Syed Hamed as per contra - 20 -  -
31 By amount of disbursements made for the Honourable Company 

on their account from the 6th June 1842, and this date, as 
shown by the statement allowed by the Master in Equity 19,381 3 “

/ Rs. 31,727 -  “

1 By Balance brought down - - * 1,220 6 2

Honourable Company’s Solicitor.
(A true copy.)

(signed) J. F. Thomas, Chief Secretary.

N o. I.
On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

Law Department  ̂
28 June 1845.

(No. 2 .)

From- J .  F .  T h o m a s ,  Esq., C h ief Secretary to Governm ent of Fort St. George, jud. Cohs.
to G ,  A .  B u s h b y ,  Secretary to the Government o f Indian dated t^Septemben84§.
7 July 1845. No* 33-

Sir,
I  AM directed to transmit the accompanying communication from the Advocate- 

general, Mr. Norton, having reference to my letter addressed to you, under date 
the 17th June last. N o. 19.

2. It is clear from M r. N orton’s le tter that the Government have fallen into an 
error, which they much regret, in concluding from certain items entered in the 
account submitted by the Com pany’s Solicitor (referred to  in par. 1 of my letter), 
that fees had been charged and paid to  the Advocate-geneVal, which it now appears 
has not been the case.

3. T h e  Governm ent observe, in reference to the Advocate-general’s letter, that 
they did not view  their proceedings as conveying any charge against that officer.
The Solicitor’s account was sanctioned and passed upon the ground that the 
charges were the usual and authorized feesj and the account was also certified by 
the Master to  be correct. .

14 . 1 1 4 ' 4* T h e
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On Fees and Sala* 
ries of the Officers 
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4. The charges, therefore, were not held to be irregular, or they would never 
have been sanctioned ; nor were they submitted to the Governm ent o f India as 
such, but solely as h igh; and the object of the reference to the Governm ent of 
India, was to obtain information upon this point for the purpose .of reviewing the 
question o f the fees paid in the Supreme Court o f this Presidency ̂ generally.

5. It is scarcely necessary to  add, that had the Governm ent considered the 
Advocate-general open to charge or censure, he woilld, in accordance. with the 
uniform practice of the M ost N oble the Governor in Council, have been required 
in the first instance to explain.

6 . I  am desired now to forward the remainder o f  the H ojiourable Conapany’s 
Solicitor’s bills not transm itted w ith my letter o f tlie I'Jth ult., and" to request 
information whether the fees entered in these bills are such as are charged in 
Calcutta, and considered high or otherwise.

7. I amjalso directed to forward the minutes recorded b y  the H on. M r. Chamier 
and the M ost Noble the President on this occasion.

Fort St. G eorge, 7 Ju ly  1845.

I have, &c.
(signed) J .  F .  n o m a s .

C h ie f Secretary.

Jud. Cons.
13 September 1845. 

•No. 34.
From the Advocate-general to  the C h ief Secretary to Governm ent,

dated 28 June 1845.
Sir,

I HAVE the honpur to bring to the notice o f  Governm ent that the Company’s 
Solicitor has laid before m e an extract from minutes o f consultation, dated 17th 
inst.. No. 20, received by him  yesterday, in which is contained an intimation 
that the charges in his bill o f  costs in the information o f The Queen v .  Douglas, 
submitted to Government for payment, are considered extrem ely high, and that 
the M ost N oble the Governor in  Council has doubts upon the principle upon 

- which the fees set forth in that bill ai’e paid to me as Advocate-general, in addition 
to m y salary. The M ost N oble the Governor in Council has therefore submitted 
the question o f the propriety o f these fees to the consideration o f th e  Supreme 
Governm ent, as also a question as to the propriety o f  certain “  refresher ”  fees, as 
contained in  such bill.

2 . I  have the honour to acquaint Governm ent that no fee or refresher whatever 
was paid to me in the prosecution in question, nor have I ever received .any fee or 
refresher in any other cause or m atter, save when money has been recovered to 
the use o f the Crown, when the costs o f such fees have been recovered from the 
opposite party in a Government cause.

3. I  have been informed by the Honourable Company’s Solicitor that no such 
fees have been charged to G overnm ent in any b ill o f costs, and I  can only sur
mise that the impression o f G overnm ent that any such fees have ever been paid 
to me must have proceeded from misinformation.

4. A s  Government has referred this m atter to th e  consideration o f  the Supreme 
Governm ent at once, without any previous reference to me, or any direct com
munication to me since, of such a charge having been forwarded against me, 
perhaps I  m ay be acting irregularly in addressing this Government, and it  may be 
thought that I  ought to have rather referred m yself (under permission) to the 
Supreme Governm ent, to whom the representation has been made ; I beg to apo
logize i f  I  am wro-ng in thus acting, and J trust G overnm ent w ill attribute it to 
the anxiety o f clearing awny any imputation on iny character at the earliest 
monient, as it  would become the more difficult in proportion to the tim e it  might 
be suffered to prevail uncontradicted.

5. I  have the honour to solicit that a copy o f this letter m ay be forwarded at 
the earliest convenient opportunity to the Supreme Governm ent

I have, &C,
(signed) G e o .  N o r t o n ,

A  d vocate-general.Fort St. George, 28 June 1845.

(A  true copy.) 
(signed) J,. F .  T h o m a s ,

• C h ie f  Secretary.

M in u t e
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M inute  by H .  C h a m ie r ,  E s q .; dated 5  July 1845,
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1. A s th e C h ie f Secretary states in his memorandum that the draft o f the 
letter to the Government o f  India, dated 17th  June 1845, N o. 1, on the subject 
o f  the charges Contained in the Company’s solicitor’s account, submitted to Govern
ment on th e  26th M ay last, framed ̂ in accordance Tvith what he understood 
to be m y instruction and views, I  think it  right to place on record the notes 
written by m e on this occasion. .

2. O n the solicitor’s letter (26 M ay 1845), I  wrote as follow s:— “  I  think the 
Advocate-general should report whether, any o f these charges are objectioha|)le 
uhder the recent orders o f the Judges o f  the Suprem e Court in the case o f the 
matter.”

3. Upon this, a  memorandum was circulated by the C h ie f Secretary, showing 
that similar disbursements had been passed on former occasions, on being audited 
by the M aster in Equity, and that by a note at the foot o f the statem ent now 
submitted, it  appearedjthat the charges there exhibited had been found correct by 
the present M aster. Upon this I wrote as follows :—

“  A fter  w hat ■ has lately passed in  the Supreme Court, in which the M aster is 
plainly stated by  the Judges on the Bench to have ‘ plundered ’ the suitors in 
court by illegal charges taken by himself, and allowed to  others, I decidedly object 
to pass this enormous bill (19,381 rupees), without a reference to the A dvocate- 
general; m any o f the charges are precisely those to  which the Judges have 
objected in other cases, and those cases, and those for ‘ refreshers ’ alone, amount 
to  so large a  sum as to render an inquiry into their correctness indispensable. I f  
the majority o f  the Board resolve to pass the bill, I  request that the papers may 
be returned to m e to enable me to  record my sentiments at large.’’

4. W hen th e papers were brought before Council, I  explained that the charges 
were not taxed  b y  the M aster in the proper form,* and that no charges could be 
taxed for paym ent without the signature o f one o£ the Judges, which was here, 
a§ in other instances, w antin g; and urged that steps should be taken to  bring 
the charges before a Judge, which would secure thq object I  had in view . I 
then pointed out the great number and expense o f the “  refreshers ”  paid to 
the extra counsel, M r. J. B . N orton f and M r. Parker, in the case o f the Queen 
V .  Douglas (w hich were repeated every day the Court sat), and many o f which I 
read out aloud.

5. I  had n ot noticed at that tim e any refresher paid to  the Advocate-general, 
but in passing th e draft le tter to Bengal, presumed that there were such in  the 
other suits to  ju stify  the reference, and I find there is one, and only one, in  the 
case o f Captain R ickets at the suit o f  Vassdavoo Naidoo and Am agherry M oodelly, 
but in that ease, i t  appears from a note at the end o f the bill, that the charges 
were recovered from the opposite party, and therefore not paid by Governm ent.

6 . I  was under the impression, that the entire statem ent of disbursements was 
to go to Bengal, whereby the charges which I desired to have sifted, namely, those 
to which the Judges had objected in other cases as illegal, as w ell as the refreshers 
paid to extra counsel, would be brought to  notice ; but it  is clear that, from  an 
extract only o f  th e solicitor’s account, which does n o t include the charges in 
question, having been sent to  Bengal, the object o f m y inquiry could not be 
attained, w hilst the part sent is not applicable to the Advocate-general at all.

7. I  was only induced to concur in sanctioning the solicitor’s account upon 
the expressed declaration at Council, that it would not prevent a refund i f  the result 
of further inquiry should render it  necessary.

8 . 1  have entered thus.into detail, because I consider these charges to  form a 
most important subject o f inquiry. The charges which the Judges condemned as 
illegal, are alleged to have been taken  by the M aster an4 officers of the Court, 
under the authority o f a T able o f  F ees sanctioned by Government, and not allowed 
to be varied in any respect, except w ith the concurrence of Government. The 
character o f the. Government, therefore, i f  the allegations are true, is involved as 
the imputed approvers o f a system under which enormous sums have been illegally 
demanded from suitors in the Suprem e C ourt for years past, and it is very neces
sary that it  should be clearly shown that the G overnm ent is not in any way 
answerable or blameable in this m atter. The alleged authority for the chief 
abuse is the entry in the Table o f  Fees, “  For every attendance 3 rs. 6 f. Now 
the Governm ent was manifestly not com petent to determine what were legal 
and necessary attendance in matters under litigation in the Supreme C o u rt; this

1 4 . K  K  . could

No. 1 .
On Fees and Sala.- 
ries of the Officers 
of the Supreme 
Courts.

• Jud. Cons.
13 September 1845. 

No. 65*

* They wfye ■’ 
merely audited,: 
on former occa
sions.

fNot the Advocate- 
general, whose 
name is George.
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On Fees and Sala- could only be done by the Judges themselves, or by practised lawyers, and it was 
Officer* Judges to determine tbis important point when the Table of Fees

t hp Nnnrf l ni e •' i « i n  1  •  1
was first established; but this, w ith all other points connected w ith  the alleged 
abuses, requires to be thoroughly sifted, and a fu ll report should, in m y opinion, be 
called for from the Advocate-general on the subject. T he T ab le  o f Fees evidently 
requires revision in many parts where it is vague and indefinite. T here “Would 
appear also to be some faulty  arrangement in it, for it is rem arkable, that under 
the head “ M aster in E quity,”  fees are only allow ed under two heads, and “ attend
ances ” are not included in either o f them, though by a foot note at the end of 
the table it  would appear that on some extraordinary occasions a “  reasonable fee” 
is to be taken by that officer for “  every attendance.”

9. Considering the great amount of misery and ruin which has been inflicted 
on the inhabitants of Madras b y  the operations o f  the Supretne C ou rt from the 
earliest date, it appears to m e to  be the duty o f  th e local Governm ent to  bring to 
the notice o f  the Home authorities every instance in  which its w orking is preju
dicial to the natives, in order that means m ay be devised to rem edy existing evils. 
This can only be done by bringing upon the records o f  G overnm ent detailed 
reports from the Advocate-general, and forwarding them  to th e Honourable 
Court for transmission to the Board o f Control, for I am inform ed that the Chan
cellor, when appealed to by the B ar of M adras against the proceedings of the 
court in the case of the appointment of the present Registrar^ declined to act 
unless called upon by the President o f the Bdard o f  C ontrol; and there can be 
little  doubt that the late disallowance by H er M ajesty  in Council o f  the rules 
established by the Supreme C ou rt at this place, under date the 6 th  M ay 1843 
(whereby administrators w ere required to file accounts for the last 2 0  years), 
would not have been effected i f  this G overnm ent had not subm itted detailed 
reports on the injurious consequences and illegality  o f those Regulations first 
brought to its notice in the Advocate-general’s letter o f  the 16th  M ay 1843. 
The transmission o f the original, disallowing these rules, through the Governxftent 
o f Madras to the Judges o f the Supreme Court, sufficiently indicates th e correct 
channel for such communications.

10. I  request that a copy df this minute m ay accom pany th e le tter about to be 
despatched to the Governm ent o f India, upon the A d tocate-general’s communica
tion of the 28th June 1845, and I beg that it  m ay be Understood that I  do not 
presume to pass any judgm ent upon the conduct o f the present M aster o f the 
Supreme Court, as distinct frotn that o f his predecessors in office, and as lately 
impugned by the Judges, or upon the propriety o f his rem oval from the master
ship. These matters belong to another and a .h igher tribunal, b y  which his 
defence w ill be weighed, i f  he Shall think fit to appeal against the orders passed in 
his case.

1 1 .  This seems to be 3, suitable opportunity for suggesting, that th e office of 
M aster in E quity might be abolished without any inconvenience, and to the great 
benefit o f the suitors. There is but little  business in the Suprem e C ou rt at this 
Presidency for two Judges, and that is all done by them ; a very large proportion 
o f it is transferred to the M aster, upon whose reports the Judges act. The Judges 
having so little  other occupation, might be required to do that part o f  their own 
duty which has hitherto been, imposed upon the M aster, and they m ight specify 
in their decrees all the costs payable by both parties, as the Com pany’s Judges do 
in the M ofussil courts. This would secure the suitors against illegal exaction, 
and not impose upon the Judges any more duty than now properly belongs to 
them, in passing bills o f costs for payment.

Madras, 5 July 1845.
' (A  true copy.)

(signed)

(signed) H j / .  C h a m ie r .

J .  F .  T h o m a s ,

C h ie f S ecretary.

Jud. Cons.
13 September 1845.

No. 36.

M i n u t e  by the M ost Noble the Earl T w e e d ^ a le ,  G overnor o f  Madras,
dated 5 July 1845.

H a v i n g  taken no part in the discussion w ith regard to, the fees charged, con
sidering the question before Government to be only th is; viiz. w hether the balance 
of the solicitors account should be paid to him  or n o t; m y opinion was, that it

jshould
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' No. 1 .

should be paid, as in former eases, and I passed the draft accordingly; I  did not On Fees and Siila- 
object to the rest of the draft, as I understood it to be the wish of the Honourable ries of the Officers 
Mr. Chamier to obtain the information therein asked for from the Government
of India, and that it was framed according to his views and instructions expressed '...
at the Council Board. • ;

• I pass this draft, because I think the Advocate-general’s letter should, be for
warded without delay.

(signed) T w eed d a le .

(A  true copy.)
(signed) J .  F .  T h o m a s ,  

Chief Secretary.

• (N o. 3T) . .

From J .  F .  T h o m a s ,  Esq., C h ie f Secretary to the Government o f  Fort jud. Cons.
St. George, to G ,  A .  B u s h b y ,  E sq., Secretary to the Government o f  India; J3September 1845. 
dated 29 Ju ly  1845. ' No. 37.

Sir,
W it h  reference to my letters, N os. 19 and 22, o f  the dates noted in the 

margin, I  am desired by the M ost N oble the Governor in Council to transmit a 
copy o f a  further minute recorded b y  the Honourable M r. Chamier, on the subject 
o f the fees or refreshers erroneously alleged to have been paid to the Advocate- 
general, together with transcripts o f all memoranda relating thereto.^

I have, &c.
(signed) J .  F .  T h o m a s , ,

Fort S t. G eorge, 29 Ju ly  1845. C hief Secretary.

Law Department, 
17 June 1845,
7 July 1845.

M in u t e  by H .  C h a m ie r ,  E sq .; dated 9 Ju ly  1845.

As I  could not consent to be the imputed author o f  what did not originate

Jad. Cons.
13 September 1845* 

No, 38.
with me, I  wrote to Mr. Bird, after seeing the Most N oble the President’s minute 
of 5th Ju ly  1845, to ask him to state .what he recollected o f the discussion at 
Council, respecting the Com pany’s solicitor’s account *  o f disbursements in the # Submitted with 
Supreme C ourt, and whether I  had suggested the reference to Calcutta on the hi® letter of the  ̂
subject o f f ^ s  or refreshers to the Advocate-general. T h e original note. No. 1, iS45-
appended to this minute, is his reply.

. 2. I  then w rote to him to ask i f  he would furnish m e with an official memo
randum on th e su b ject; note N o. 2 is his reply.

3. I  request that a copy o f this minute and appendices may be forwarded to 
the Governm ent o f  India, w ith reference to our letter o f  7th July 1845, an.d to 
the Honourable Court, when all the other papers are sent to England.

Madras, 0 J u ly  1845.
(signed) H .  C h a m ie r .

N o. 1 .
M y dear M r. Chamier,

I REMEMBER you alluded to charges o f extra counsel, but I do not recollect any 
thing being said respecting paym ents to the Advocate-general. I  think that you 
will find the proposition to refer to Calcutta, noted upon one of the papers, but 
I do not recollect who made it. T he object was to ascertain (I think) w hether 
such charges were authorized in’ C a lc u tta ; my impression was, that the order was 
passed by a ll the members o f C ouncil, upon the understanding that the account 
was m erely an account current, and that it could be objected to hereafter if  
requisite. I  understood you to doubt whether the w riting by the M aster waS 
sufficient to show that the bill had been formally taxed.

Yours, & c.
7 J u ly  1845. . (signed) J o h n B i M .

14. K K  2 N o. 2 .
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No. 1 .
On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

See Memorandum, 
No. 14, of 1845.

SPECIAL REPORTS OR THE

N o. 2.

M y dear M r. Cham ier,
Being  no longer in Council, I  do not think th a t I  could, w ith  propriety, write 

any paper to be used publicly  ; but you are quite w elcom e to use m y note o f the 
7th, and this also ; I  signing the draft of the 17th , however. I m ust have under
stood that fees paid to the Advocate-general had been  entered in  th e b i l l ; and I 
remember asking whether the Advocate-general could receive fees in addition to his 
salary; but whether this occurred at the last m eeting or not, I  am not quite sure.'

9 July 1845.

Y ou rs, & c.

(signed) John B i r d .

M emorandum  b y the M ost N ob le  th e  President.

1 THINK th e Secretary should record w liat took p lace at the Council.

(signed) H .  D .

M emorandum.

T h e  C h ie f Secretary has the honout to subm it th e  accom panying record of the 
proceedings o f  the Board on the subject o f the H onourable Com pany’s solicitor’s 
application for the discharge o f  his account.

(L etter, No, 14, dated 26 M ay 1845.)

This letter, and the account, were first circulated on the 30th M ay  last, with an 
order drafted, m erely sanctioning the payment. T his order was returned to the 
office, bearing the initials o f  th e President hloue, w ithout .rem ark; it  had the 
following notes recorded upon it  by the H onourable M r. Cham ier and th e  Honour
able M r. B ir d :—

“  I  think th e Advocate-general should report w hether any o f these charges are 
objectionable under the recent order o f the Judges o f  the Suprem e C o u rt in the 
case o f  the Master.

(signed) “  H .  C .  ”
“  W o u ld  this be proper a t  present?

(signed) J .  B .  ”

The m atter was then brought before the C ouncil on the 3d Ju n ef and, under 
instructions then received, a memorandum o f form er orders, sanctioning similar 
bills, was subm itted; in circulation upon that memorandum the follow ing notes 
were made

“  A fter w hat has lately  passed in the Suprem e C ourt, in which th e Master is 
plainly stated by the Judges on the Bench to  h a v e - ‘ plundered’ the suitors in 
court by illegal charges taken  by him self and allow ed to others, I decidedly 
object to pass this enormous b ill (19,381 rupees) without a  reference to the* 
A d vocate-gen eral; many o f th e charges are precisely those to  which th e  Judges 
have objected in other cases ; and those for ‘ refreshers’ alone amount to  so large 
a sum as to render an inquiry into their correctness indispensable. , I f  the 
majority o f the Board resolve to  pass the bill, I  request that the papers may he 
returned to me, to enable me to  record m y sentim ents at large.

(signed) U .  C .  ”

“ This m ay be postponed, perhaps, until the proceedings in the Suprem e Court 
are term inated. I  have no wish to pass the charges, i f  there is any reason to sup
pose that they are not correct.

(signed) * “  J .  B .  ”

* “  I f  these charges have been paid by the solicitor to the M aster, as usual, it 
appears to  m e that the charges o f  the M aster is a question w ith tlie Governm ent, 
and not w ith the solicitor.

“ I f  the Governm ent wish to get back what they m ay have overpaid, th ey  must 
move the court through the Advocate-general.

• (signed) “  T . '

The
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N o. 1.

The papers were again brought before the Council Board, for final orders on the 9 "
1 0th ult. ries of the Officers 

of the Supreme 
Courts.A  desultory conversation took place, which (so far as the C hief Secretary can now 

recall the cifcwtostances) arose chiefly, i f  not entirely, on the Honourable M r. Cha- 
mier denmrring to the passing o f the account. T h e  C h ie f Secretary understood 
the M ost N o b le  the President and the Honourable M r. Bird to maintain their 
respective opinions that the account should be passed ; and on the Honourable 
M r. Cham ier continuing to point out the large amount o f  fees, and expressing the 
opinion that the charges in the solicitor’s account should not be paid till th ey  had 
been sifted, it  was resolved first to  pass the account for payment, and secondly, to 
refer the question raised by the Honourable M r. C h a m i e r , as to the character of 
the fees, to  Bengal. This order was passed with the undOrStanding that th e bills 17 June 1845. 
were to be subject to future consideration, if, on the result o f the reference, the 
Government should see .cause to ca ll , upon the Honourable Com pany’s solicitor for 
an explanation, or to question any item s o f the charges,

In the course o f the conversation the Honourable Mr. Chamier, who had the 
bills before hiin, pointed out to the C h ie f Secretary the refreshers charged for 
counsel, wdth other items o f  fees, apparently heavy ch a rg es; and the C h ie f Secre
tary was then under the impression that the charges had reference to the Advo- 
cate-general as w ell as to other counsel. In this part o f  the conversation the 
right of the Advocate-general to receive fees was adverted te, and the M ost N oble 
the President Observed, that that point m ight be determined by a reference to that 
officer’s covenant, . .

T he draft, o f  the extract, 17th  June 1845, was prepared immediately after the •
Council, and sent as usual to the Honourable M r. Cham ier, the junior member of 
Council, in the first instance; it was passed with this note

“  I  think th at the sanction should be deferred until the answer comes.

(s ig n e d ) “  H . a  ”

“ The C h ie f Secretary probably misunderstood the v i e w s  o f the Honourable 
Mr. Chamier, as gathered in a  desultory conversation* having the impression 
above stated, b u t the draft was made on what he b e l i e v e d  those views to b e ; 
and, as it Was passed without rem ark or question, h© considers him self to  have 
fully carried out the instructions received at the Board. * H e may observe, that 
it was on these verbal orders given at the Board, and not on the notes written 
in circulation, that the draft o f the extract was prepared. A n d  had he erred in 
this, he would, he concludes, have been set right when th e draft was submitted for 
consideration,

(signed) “‘ X F -T h o m a S y

16  Ju ly  18 4 5 .”  “ C h ief Secretary.”

“  1 am sure the M ost N oble the President w ill recollect m y reading out, and 
pointing out to  him, the names o f  M r. J. B . N orton and M r. Parker, as the 
parties to w hom  refreshers were paid day after d a y ; and w ill also remember 
M r. Thomas m entioning the case o f  a gentleman who, in former days, had refused 
to take refreshers, except from term  to term, as contrary tO the practice in  E ng
land. A ll  the conversation about fees and refreshers to  counsel related to extra 
counsel, not to the Advocate-general.

“  But, I suppose, no one doubts for an instant that the C hief Secretary prepared 
the orders according to what he understood to be the intention o f the Board. I  
have not the sm allest doubt on that p o in t; but was merely anxious that my 
own \iews and intentions, as best know n to myself, and as apparent from my 
notes on the papers, should be stated.

(sighed) “ H . C . ”

“ A ll this took place when I  was afflicted with deafness; I  heard tbe Honourable 
Mr. Cham ier introduce M r. N orton’s name ; which led  to m y asking the Secre
tary what the Advocate-general’s covenant said; but I heard none o f the details 
o f  the conversation which passed, on which the draft was written. ^

(signed) “  T .  ”

14 . M e m o r a n d u m .
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On Fees and Sala- Memorandum,.— “  O rd e rs  a re  req u ested , i f  t h e  H o n o u ra b le  M r . C h a m ie r  wishes
ries of the Officers th ese  p ap ers to  b e  se n t im m e d ia te ly  and s p e c ia lly  to  th e  G o v e r n m e n t  o f  In d ia , or 
of the Supreme in th e  u su a l cou rse.
Courts. , (sign ed ) ' “  J". Thomas,

~ “  2 3  J u ly . ”  “  C h ie f  S e c re ta ry .”

“  I  c e r ta in ly  w ish  m y  m in u te , w ith  M r. B ir d ’s n o te s , to  g o , a s I  c a n n o t consent 
to  b e  con sidered  th e  o rig in a l o f  a  p ro ceed in g, w h e n  I k n o w  m y s e l f  n o t  to  be so. 
B u t  w h ile  I am  th u s a n x io u s  o n  m y  o w n  a c c o u n t, I  do n o t  b y  a n y  m ean s im pute 
b la m e to  o th ers. I w ish  m y  m in u te  to  g o  to  B e n g a l  w ith o u t  d e la y , in  re feren ce  to 
th e  la te  tran sm ission  to  m in u te s  on  th is  case . I  m u s t  le a v e  to  o th e rs  th e  disposo,! 
o f  th e ir  m em oran d a, notes, & c ., as th e y  m a y  d e sire .

(signed) “  H . C. ”
(T ru e  co p ies.)

(sign ed ) J. F . Thomas,
C h ie f  S e c r e ta r y .

Jud. Cons.
13 September 1B4.5.

N o,39-

(N o . 5 4 9 .)

• F rom  G . A . Bushby, E sq ., S e c r e ta r y  to  th e  G o v e r n m e n t  o f  In d ia , to  S ir  Thomas 
E . M . Turton, B a rt ., R e g is tr a r  o f  th e  S u p re m e  C o u r t ; d a te d  2 6  J u ly  18 4 5 .

S ir ,
T he G o v e rn m e n t o f  F o r t  S t .  G e o rg e , b e in g  d esiro u s o f  r e v ie w in g  th e  T a b le  of 

F e e s  a t  p re se n t in  fo rce  in  th e  S u p re m e  C o u r t  o f  J u d ic a tu r e  a t  M a d ra s , h as applied 
to  th e  G o v e rn m e n t o f  In d ia  fo r  in fo rm atio n  as to  th e  sc a le  o f  ch a rg e s  which 
obtain s in  th e  S u p re m e  C o u r t  h ere  ; and to  a id  th e  in q u iry , th e  M a d ra s  G overn
m en t h as fo rw a rd ed  th e  e n c lo s e d  s ta te m e n t o f  d isb u rse m e n ts b y  th e  H on ourab le 
C o m p an y ’s so lic ito r  a t  th a t  P re s id e n c y . I  a m  in s tru c te d  a c c o r d in g ly  by the 
G o v e rn o r-g e n e ra l in  C o u n c il to  req u est, th a t  y o u  w il l  h a v e  th e  g o o d n e s s  to  cause 
’th e ch a rg es in serted  in  th e  a b o v e -m e n tio n e d  s ta te m e n t  to  b e  e x a m in e d  w ith  the 
T a b le  o f  F e e s  estab lish ed  a t  th e  S u p rem e C o u r t  in  C a lc u tta , a n d  to  retu rn  the 
sta te m e n t, w ith  a  n o te  o f  a n y  d ifferen ces th a t  m a y  b e c o m e  a p p a re n t  o n  com pa
rison, o r  o f  a n y  ite m s w h ic h  m a y  ap p ear u n u su a l.

C o u n c il  C h am b er, 
2 6  J u ly  18 4 5 .

I  h a v e , & c .
(sign ed ) G . A . Bushby,

S e c r e ta r y  to  th e  G o v e rn m e n t o f  India.

• Jud. Cons. F ro m  
.13 September 1845.

No. 40.

S ir  T. E . M . Turton, B a r t .,  R e g is tr a r  o f  th e  S u p re m e  C o u rt, to
G . A . Bushby, E sq ., S e c re ta r y  to  th e  G o v e rn m e n t o f  I n d ia ;  d a te d  3  Sep
te m b e r  18 4 5 .

S ir ,
I  HAD th e  hon our to  r e c e iv e  y o u r  le t te r  d a te d  th e  2 6 th  o f  J u ly  la s t ,  received  

th e  2 9 th  o f  J u ly  last, e n c lo s in g  co p ies  o f  b il ls  o f  co sts  o f  th e  H o n o u ra b le  C o m 
p an y’s so lic ito r  a t P o rt S t .  G e o r g e , o n  th e  va rio u s sid es o f  th e  S u p r e m e  C o u rt at 
M a d r a s ; a n d  re q u e stin g  th a t  I  w o u ld  cau se th e  c h a rg e s  in s e r te d  in  th e  above- 
m en tion ed  s ta te m e n t to  b e  e x a m in e d  w ith  th e  T a b le  o f  F e e s  e s ta b lish e d  a t the 
S u p rem e C o u r t  in  C a lc u tta , a n d  to  re tu rn  th e  s ta te m e n t w ith  a  n o te  o f  a n y  differ
en ces th a t  m ig h t  b eco m e a p p a re n t on  co m p ariso n , o r  o f  a n y  ite m s  w h ic h  m ay 
appear u n u su a l. T o  a n sw er y o u r  in q u iries in  d e ta il,  h o t o n ly  w o u ld  b e  atten ded  
w ith  g re a t  tro u b le  an d  v e r y  co n sid e ra b le  d e la y , b u t  a fte r  a ll  w o u ld  b e  fa r  from 

' sa tisfacto ry , in asm u ch  as a  v a s t  p rop ortion  o f  th e  ite m s  in  th e  M a d r a s  so lic ito r ’s 
b ills  are  su ch  as w e  do n o t k n o w  in  th e  S u p re m e  C o u r t  h e re . T h e r e fo r e , after 
co m m u n icatin g  w ith  th e  h o n o u ra b le  th e  J u d g e s  h ere , and s ta t in g  m y  v ie w  o f  your 
le tte r  an d  its  en closure, a n d  re c e iv in g  th e ir  sa n ctio n  to  th a t  co u rse , I  m ad e an 
ap p licatio n  t o ^ l l  tJjO o fficers o f  th e  S u p rem e C o u r t  in  C a lc u tta , fo rw a rd in g  a  copy 
o f  you r le t te r  to  each  o f  th e ta , to  w h ich  I re c e iv e d  th e ir  a n sw e r  u n ifo r m ly  to  the 
sam e e f f e c t ; n am ely, th a t  o u r  co u rt is s tr ic tly  g u id e d  b y  th e  T a b le  o f  P e e s  p u b 
lish ed  b y  M essrs. S m o u lt &  R y a n , w ith  th e  e x c e p tio n  o f  c e r ta in  fe e s  w h ic h  are 
lessened b y  tw o  O rd ers o f  C o u r t ; I  en clo se  h e re w ith  c o p y  o f  m y  le t te r  to  th e m , and 
copies o f  th e ir  answ ers to  m e, to g e th e r  w ith  co p ies o f  th e  a m e n d ed  o rd ers referred  
to  b y  th em . I  h a v e  th e  h o n o u r to  retu rn  h e re w ith , t h e  co p ies o f  th e  b ills  o f  th e

, Company’s
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N o . 1.
C om pan y’s 's o lic ito r  a t  M adras, en clo sed  in y o u r le t te r  to  m e, and b e g  to  su g ge st, On Fees aod hala- 
th at i f  y o u  w ill  o b ta in  a  cop y o f  th e  R u le s  and  O rd ers p u b lish ed  b y  M essrs. S m o u lt  ries of the Officers 
and R yan , an d  forw ard  it  w ith  y o u r  answ er, th e  h o n o u rab le  th e  Ju dges o f  th e  of the Supreme 
Suprem e C o u r t  a t M ad ras w il l  a t  o n ce  p erceive  th e  d ifferen ce in  charges m ad e b y  
each  ofiice o f  th is  co u rt from  M ad ras, and ch arged  b y  th e  H on ou rab le C o m p an y ’s “ “
solicitor a t  M a d ra s  in  his b ills , as p a id  b y  h im  to  th e  officers o f  th at C o u rt.

I  perhaps sh o u ld  m ention , th a t a ll  co u rt fees re ce iv e d  b y  m e as E q u ity , E c c le 
siastical and  A d m ir a lty  R eg istrar , a re  regu la ted  b y  th e  sam e T a b le  o f  F e e s , b u t 
th ey  are  p a id  b y  m e to  G o v e rn m e n t, and  I  am  o n ly  p a id  b j  a  com m ission  o f  
five p er c e n t, on  th e  am ou n t o f  e s ta te s  co m in g  in to  m y  h an d s as adm in istrator.

I  h a v e , & c.

R egistrar’s O ffice , S u p rem e C o u rt, 
3  S e p te m b e r  18 4 5 .

(signed) T . E . M . Turton, 
R e g istra r .

F rom  S ir  T. E . M . Turton, B a r t .,  R e g is tra r  o f  S u p re m e  C o u rt a t C a lc u tta , to
E. B . Ryan, E sq., T a x in g  O fficer o f  S u p rem e C o u r t ; d ated  1 A u g u s t  1 8 4 5 .

S ir,
I  BEG to  fo rw a rd  to  you  th e  a cco m p an yin g  co p y  o f  a  le t te r  from  M r. B u sh b y , 

S e cre ta ry  to  th e  G o v e rn m e n t o f  In d ia , to  m y address, an d  to  inform  y o u  th a t  th e 
le t te r  w as a cco m p an ie d  b y  an o rig in a l vo lum in ous co m m u n ication  from  th e  G o 
v e rn m e n t o f  F o r t  St. G e o rg e , co n sistin g  o f  copies n f  b ills  o f  costs on th e  variou s 
sides o f  th e  S u p rem e C o u rt  a t  M a d ra s , to  g o  th ro u gh  w h ic ji, in  detail, as d esired  
b y  M r. B u sh b y , w o u ld  o ccu p y  v e ry  co n sid erab le  tim e, an d  in ’vo lve m uch lab o u r and 
close e x a m in a tio n . In  ta k in g  th e  d irectio n s o f  th e ir  L o rd sh ip s th e J u d g e s o f  th e  
Suprem e C o u rt  h ere , i t  has s tru c k  th em , as i t  does m e , th a t  th ere  a re  n o  fees 
taken  u n d e r  th e  a u th o rity  o f  th is  co u rt, e x c e p t  su ch  a s are  con tain ed  in  th e  
printed lis t  o f  th e  T a b le  o f  F e e s  p u b lish ed  on M e ss rs . S m o u lt  &  R y a n ’s R tile s  
and O rd ers. I  apprehend a ll  o th ers , on w h ich e v e r  sid e  o f  th e  C o u rt th e y  m ay  
be, w ould b e  s tru c k  o u t on ta x a tio n  ; th e  fees ch a rg ed  b y  a ttorn eys fo r c o n v e y 
ancing w h ich  a re  n o t  su b ject to  ta x a tio n , b e in g  th e  o n ly  e x ce p tio n  to  th is , a s far 
as I  am aw are.

U n d er th e  a u th o r ity  o f  th e ir  L o rd sh ip s  th e  J u d g e s  o f  th is  C ou rt, I  am  d ire cte d  
to inquire w h e th e r , acco rd in g  to  th e  p ra c tice  o f  y o u r  office, an y o th er fee s  are 
charged o r  w o u ld  b e  a llo w ed  o n  ta x a t io n , th a n  su ch  as a re  con tain ed  in  th e  T a b le  
o f Fees so p u b lish e d .

,  I  a m , & c .

(sign ed ) T. E . M . Turton,
R e g istra r .1 A u g u s t  1 8 4 5 .

To W . P . G ra n t, E s q ., M a ste r, A c c o u n ta n t-g e n e ra l an d  E x a m in e r.
H . H o lro y d , E sq ., P ro th o n o ta ry  an d  C le r k  o f  th e  C ro w n .
R . O . D o w d a , E s q .,  S w o rn  C le r k  and R eceiver,. ,
J . B e c k w ith , E s q ., SheriflT.
E . B . R y a n , E s q ., T a x in g  O ffice r .

( A  tru e  cop y.)

(sign ed ) T. E . M . Turton,
R eg istrar .

Jud. Cons. ,
13 September 1845. 

No. 41.

Frofn W, P .  Grant, E sq ., M aste r, A c c o u n ta n t-g e n e ra l and  E x a m in er, S u p re m e C o u rt, 
to S ir  T. E . M . ^Turton, B a r t .,  R e g is tr a r  S u p rem e C o u r t ;  d ated  2  A u g u s t  
18 4 5. ,

Sir,
I n  a n sw er to  y o u r  le tte r  o f  y e ste rd a y ’s d a te , a cco m p a n yin g  one to  y o u  from  

M r. B u sh b y , S e c r e ta r y  to  G o v e rn m e n t, d a te d  2 6 th  u ltim o , I  b eg  to  s ta te , th a t  
their L o rd sh ip s th e  J u d g e s  and y o u  a re  q u ite  r ig h t  in' y o u r  surm ise th a t n o  fee s  
are ta k e n  in  th is  office e x c e p t su ch  as a re  co n ta in ed  in  th e  p rin ted  lis t  o f  th e  T a b le  

1 4 . K K  4  o f
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On F ^ ^ n d  Sala- p u b lish ed  in  M e s s rs . S m o u lt  &  R y a n ’s  e d itio n  o f  th e  O rd e rs  o f  this
ries of the OfiScers co u rt, a n d  in  th e  am en d ed ' O rd e r s  o f  th e  4 th  a n d  18 th , J a n u a ry  1 8 3 7 .
of the Supreme
Courts_____  I .a n iy & c .

(sign ed ) W . P .  Grant, 
M a s te r , A c c o u n ta n t-g e n e r a l  a n d  E xam in er, 

S u p re m e  C o u rt .S u p re m e  C o u rt, 
M a s te r , & c . O ffice .

( A  tru e  co p y .)  

(sign ed ) T, E . M . Turton,
R e g is tr a r .

F ro m  J5T. Holroyd, E s q ., C le r k  o f  th e  C r o w n  a n d  P ro th o n o ta ry , a n d  Clferk o f  the 
P a p e rs , S u p re m e  C o u r t ,  ho S ir  T .  E . M .  Turton, B a r t . ,  R e g is tr a r , Suprem e 
C o u r t ; d a te d  7  A u g u s t  1 8 4 5 .

S ir ,
In r e p ly  to  y o u r  le t te r  o f  d a te  t h e  1 s t  in s ta n t, a c c p m p a n y in g  o n e  to  you  from 

M r .  B u s h b y , S e c r e ta r y  to  O o y e rn m e n t, d a te d  2 6 t h  u lt im o , I  b e g  to  state, that 
th e ir  L o rd sh ip s  th e  J u d g e s  a ttd  y o u  a re  q u ite  r ig h t  in  y o u r  su rm ise  th a t  no fees 
a re  ta k e n  in  th is  o ffice e x c e p t  su ch  as a re  c o n ta in e d  in  th e  p r in te d  l is t  o f  the 
T a b le  o f  F e e s  p u b lish ed  in  M essrs . S m o u lt  &  R y a n ’s e d itio n  o f  th e  O rd e rs  o f  this 
co u rt, a n d  in  th e  a m e n d ed  O rd e r s  o f  4 th  a n d  1 8 t h  J a n u a ry  1 8 3 7 .

I  am , & c .

(s ig n e d )  H . Holroyd,
C le r k  o f  t h e  C r o w n  a n d  P ro th o n o ta ry , and 

S u p re m e  C o u rt, C le r k  o f  th e  P a p e rs , S u p re m e  C ourt.
C le r k  o f  th e  C r o w n  an d  P ro th o n o ta ry ’s, 

an d  C le r k  o f  th e  P ap e rs ’  O ffice ,
7  A u g u s t  1 8 4 5 .

( A  tru e  CKapy.)

(sign ed ) T. E , M . Turton,
R e g is tra r .

F ro m  R . O .  Dowda, E s q .,  S w o r n  C le r k ,  S u p r e m e  C o u rt , a n d  R e c e iv e r , to  Sir
T. E . M . Turton, B a r t . ,  R e g is t r a r ,  S u p re m e  C o u r t ;  d ate d  6  A u g u s t  18 4 5 .

S ir ,
I n a n sw er to y o u r le t te r  o f  th e  1 st  in s ta n t , a cco m p a n ie d  .by o n e  from  M r. 

B u sh b y , S e c re ta r y  to  G o v e rn m e n t, d a te d  th e  2 6  th u ltim o , I  b e g  to  sta te  that 
n o  fee s  w h a te v e r  are  t a k e n 'in  m y  office o f  S w o r n  C le r k , e x c e p t  s u c h  as are  con
ta in e d  in  th e  p rin te d  l is t  o f  th e  T a b le  o f  F e e s  p u b lish e d  in  M e s s rs . S m o u lt &  
R y a n ’s e d itio n  o f  th e  R u le s  and O rd e rs  o f  th e  c o u rt , a n d  in  th e  a m e n d e d  O rders o f 
th e  4 th  a n d  1 8 th  J a n u a ry . 1 8 3 7 .

M y  office  o f  re c e iv e r  is  p a id  b y  a  com m ission  o f  fiv e  p e r  c e n t.

I  am , & e ,

(s ig n e d ) i J .  O. Dowda,
S w o r n  C le r k ,  S u p re m e  C o u r t ,  a n d  R eceiver.C o u rt  H o u se , 

6  A u g u s t  1 8 4 5 .
(A  tru e  co p y .) 

(sign ed ) T. E . M . TUrton,
R e g is tr a r .

From
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of the Supreme 
Courts.

F rom  J. 'JBeckwith, E sq ., Sheriff, to  T. E . M . Turtbn,, B a rt., R eg istrar  o f  th e  O n F eesai^ S ^ a- 
Suprem e C o u r t ;  d ated  8  A u g u s t  1845. nes of the Officers

Sir, j
I  BEp to  a c k n o w le d g e  th e  (re ce ip t o f  y o u r le t te r  o f  th e  1st instant, to g e th e r  

w ith  a  co p y  o f  a  le t te r  to  y o u r  address, from  M r. B u sh b y , S ecretary  to  th e  G o 
vern m en t o f  In d ia , and  in  re p ly  th e re to  to  state, th a t  th e re  a re  no  other fees ta k e n  
b y  m e u n d er th e  a u th o rity  o f  th e  co u rt, e x c e p t  su ch  a s  are  con tain ed  in  th e  
p rin ted  lis t  o f  t h e  T a b le  o f  F e e s  p u b lish e d  in  M essrs. S m o u lt  &  R y a n ’s R u le s  arid 
O rders.

I t  is p o t th e  p r a c tic e  o f  m y  office to  ch a rg e  o th er fe e s  th a n  th ose co n ta in ed  in  
th e  ta b le  re fe rre d  to, and  in  th e  am e n d ed  orders o f  th p  4 th  an d  18 th  J a n u a ry  18 3 7 .

S h e r i r s  O ffic e ,
8 A u g u s t  18 4 5 .

I  am , & c .

(sig n ed ) J. Beckwith, 
S h eriff.

( A  tru e  co p y .)

(signed) -E . M . Turton,
R e g istrar.

F rom  E . B. Ryan, E s q ., T a x in g  O fficer, to  S ir  T, Turton, B a r t .,  R e g is t r a r ;
d ate d  4  A u g u s t  18 4 5 .

S ir ,
I  h a v e  to  a c k n o w le d g e  th e  re c e ip t  o f  y o u r le t te r  o f  th e  1 s t  instant, and 

o b ed ien ce to  t h e  d irection s o f  th e  h o n o u ra b le  th e  J u d g e s  o f  th e  S u p rem e C o u rt, 
I  b e g 'to  in fo rm  y o u , th a t  n o  fee s  a re  t a k e n  b y  th e  officers o r  th e  atto rn eys o f  th e  
S u p ren le  C o u rt , e x c e p t  su ch  a s  ai*e a u th o rized  b y  th e  T a b le  o f  F e e s , or b y  th e  
am ended O rd e rs  o f  th e  co u rt o f  th e  4 th  and  1 8 tb  J a n u a r y  1 8 3 7 ;  n o r sh o u ld  I  
a llo w  a n y  o th e r  fe e s  o n  th e^ taxatio n  o f  th e ir  b ills .

I  am , & c .

T a x in g  O ffice ,
4  A u g u s t  1 8 4 5 .

(sign ed ) E . B . Ryan,
T a x in g  O ffice r .

( A  tr u e  copy.) 

(signed) T. E .  M . Turton,
R e g istra r ,

I n th e  S u p r e m e  C o u r t  o f  J u d ic a tu re  a t  F o r t  W ill ia m  in  B e n g a l.

4  J a n u a ry  1 8 3 7 .
I t  is o rd ered  ( th e  c o n cu rre n ce  o f  th e  G o v e rn o r-g e n e ra l in  C o u n cil, p u rsu an t to  

the 1 2 th  c la u se  o f  th e  L e t te r s  P a t e n t  o f  1 7 7 4  h a v in g  b e e n  p re v io u sly  a sce rta in e d  
and signified), t h a t  a fte r  th e  1 s t  d a y  o f  Ja n u a ry  1 8 3 7 ,  t h e  fee s  an d  rew ard s o f  th e  
officers o f  th e  c o u r t ,  as m e n tio n e d  in  th e  p resen t T a b le  o f  F e e s  o f  th e  S u p rem e 
and In so lv e n t C o u r t s  o f  J u d ic a tu re  a t  F o r t  W illiam ^  in  B e n g a l, and  n o w  m ad e  
payable in  S ic c a  ru p e e s, and a ll  fe e s  h e re a fte r  es ta b lish e d  o r  altered , b e  p a id  in  
Com pany’s ru p e e s  ; a n d  th a t  th e  se v e ra l fee s  in  th e  s a id  t a b le  specified b e  red u ce d  
accordingly. T h a t  fro m  th e  sa m e d a te , in  a ll  th e  offices o f  co u rt w h atso ever, 
(excep t th e  o ffice s  o f  th e  S w o rn  C le r k ,  C le r k  o f  th e  P a p e rs , E x a m in e r  in  E q u ity , 
the In terp reters o f  th e  C o u rt, C h ie f  C l e r k  o f  th e  In s o lv e n t  D e b to rs ’ C o u rt , and 
E xam in er o f  th e  In so lv e n t D e b to r s ’ C o u rt) , th e  fo lio  o r  s h e e t  for a l l  purposes 
w hatsoever sh a ll co n sist o f  9 0  w o r d s ; a n d  se ven  fig u re s sh a ll b e  ca lcu la te d  as 
one w o rd ; a n d  th e  ch a rg e  fo r  a ll  w r itin g s  ch arg ed  p er fo lio  b e  red u ce d  to  5  annas 
per fo lio  o f  80 w ords.

(sign ed )

( T r u e  cop y.) 

(sign ed )

E. Ryan.
J. P .  Grant.
B . H . Malkin.

T . E . M . Turton,
R eg istrar.

14. L L I n
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N o. 1 .
On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

Jud. Cons.
13 September 1845. 

No. 4a.

To Registrar Su
preme Court, Cal
cutta, dated 26 
July 1845.
From Registiar 
Supreme Court, 
Calcutta, 3d Sep
tember 1845, with 
Enclosures.

I n  the Supreme C ourt o f Judicature at F o rt W illiam , in B engal,

It  is ordered (the concurrence o f the G overnor-general in C ouncil, pursuant to 
the 1 2 th  clause o f the L etters o f 1774 , having been previously ascertained and 
signified), Jh at from and after the 16th day o f  January 1837, in all the offices of 
this court whatsoever, and the Insolvent Court, th e folio or sheet for all purposes 
whatsoever shall consist o f 90 words, and seven figures shall be calculated as one 
w o rd ; and the charge for a ll writings charged p er folio shall be reduced to 5  annas 
per folio o f  90 words. . •

I t  is ordered, that in the office o f  E xam iner in  Equity, th e  practice o f engross
ing, and the charge for it, shall be abolished.

(signed)

(True copy.) 

(signed)

jB . R y a n .
J .  P .  G r a n t .  

B .  H .  M a lk in .

T .  E .  M .  T u r t m ,
Registrar.

(N o. 6 4 9 .)

From  A .  E sq., Secretary t e  th e G overnm ent o f  India, to J .  F .

T h o m a s ,  Esq., C h ief Secretary to  the G evernm ent o f F ort St. G e o rg e ; dated
13  Septem ber 1845.

S ir,
I  AM directed to acknotvledge the receipt o f  your several letters. N os. 1, 2 & 3, 

dated I7 th  June and 7th  and 29th July 1845 respectively, on th e subject of the 
law  charges in the Supreme C ou rt o f Madras.

2. In  reply, I am directed to forward, for th e information o f  th e M ost Noble 
the G overnor in CounOil, a  copy o f  the correspondence noted in th e margin, from 
which it  w ill be perceived th at the Registrar o f  the Suprem e C o u rt o f Calcutta 
states, that a  vast proportion o f  the items in the M adras solicitor’s bills are such as 
are hot know n helre; and th a t the officers, o f  this Court are strictly  guided by the 
Table o f Fees published by M essrs. Sm pult &  R yan, a  copy o f  which also is here
with forwarded.

3 .  I  am instructed to request that the proceedings which inay be held by the 
Madras G ovefnm ent on this subject be reported for the consideration of the 
Governm ent o f  India.

I  have, &c.

F ort W illiam ,
13 Septem ber 1845.

(signed) G .  A .  B t i s h b y ,

Secretary to G overnm ent of India.

Unrecorded.

From Mr. Kalli- 
day,Officiating Se
cretary Govern
ment of India, 17 
February 1843.

(N o. 1 3 .)

From the Indian Law  Commissioners to the R ig h t Honourable Sir H .  H a rd in g C f  

G.C.B., Governor-general o f India in C o u n c il; dated 3 J u ly  1845.

W e  have the honour to  report upon the subject o f  the rem uneration o f the 
officers o f  H er M ajesty’s Courts o f Judicature, referred to us by th e  President in 
Council, under date the 1 7th  February 1843.

2. W e  are instructed that Governm ent had determined that th e officers of the 
Supreme Court at M adras and Bombay, excepting th e Official Administrators, 
should be paid by salaries instead o f  fees, as th e officers o f  the Suprem e Court at 
Calcutta have been paid since 18 3 6 ; and that the Official Adm inistrator at 
each Presidency should continue to be paid in part b y  commission ; and we were 
required to prepare a scale o f fees for the Suprem e Courts o f  th e three Presi
dencies, w ith as much regard to uniformity as the circum stances m ay perm it, and 
to report on the amount o f salaries which should be paid, having regard only 
to the duties o f the respective officers; and on the consolidation o f  offices 
which m ay be conveniently effected, preserving as m uch uniform ity as may be 
practicable.

3. It
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N o. 1 .
On Fees aiid Sala
ries of the OflScers 
of the Supreme 
Courts.

3. It  appeared to us that, in revising the establishments o f the courts, there 
were three points to be inquired in to :

1st. W hether any and what oflaces could be dispensed with.
2d. W h at offices o f tiiose which must necessarily be continued* could be 

conveniently united.
3d. W h a t amount o f salary would be an adequate remuneration for the 

business to  be done, in each office, or set of offices proposed to be united, 
with reference to the quantity and quality o f the work, the qualifications 
necessary for the due performance o f it, and degree o f responsibility attached 
to the officer, regard being had to the remuneration usually given within 
the Presidency to which the Court belongs, for duties involving the same 
degree o f labour, and occupying the same time, requiring similar qualifica
tions, and attended with like responsibility; aUd in cases o f the duties being 
such as can only be performed by professional men, to the average remu
neration to be gained by professional practice.

4. W e  accordingly addressed letters to the Judges at Calcutta, Madras and 
Bombay respectively,* requesting them  to communicate to us their opinions on 
these points, considering the subject as i f  the offices necessary to render the 
several courts efifective in every department were now to be estabhsbed for the 
first tim e.

5 . W ith  a view  to the preparation o f a general scale o f fees, we requested the 
Judges o f M adras and Bombay to furnish us with the Tables o f  Fees at present 
authorized in their respective courts, to be compared w ith those levied in the 
court at Calcutta," and to state the alterations which they thought to be advisable.

' 6 . Referring to the letter from th e  Judges at C alcutta to the President in
Council, under date the 14th Septem ber 1842, we begged them to favour us 
with a statement o f  the further reductions o f fees which they had in coUtempla- 
tion, as therein intimated.

7 .  Subsequently, having received from the Judges at Bom bay schedules o f  the 
business in the court at that Presidency, we applied to the Judges at Calcutta 
and Madras respectively,f fof corresponding statemeUts, to enable us to compare 
aUd judge o f the work required from the officers o f the several courts.

8 . Lastly, having observed th at the fees actually levied , in  the Supreme Court 
at Calcutta, and carried to the account o f Crovemment, under the arrangement 
for remunerating the officers o f  the court by salaries, which was introduced in 
1837, had fallen short o f the estim ate. We requested the Judges J to obtain for us 
an explanation p f the causes which had madfe this source o f income less pro-, 
ductive than was expected.

8 . The answers o f  the Judges at C alcu tta  and Bom bay to our applications to - 
them regarding the establishments, and the remuneration o f  the officers Of thqir 
courtSj we have already laid before Government, in the Appendix to our Report 
upon Judicature in  the Presidency Tow ns. The answers o f  tke Judges at Madras 
are submitted herewith.^

1 0 . W e  submit also a  report o f  the Registrar o f the C ourt at Calcutta, upon 
th# reductions which have been effected in the court charges, and the consequent
diminution in th e  income from fees since 1836, which w e have lately received 28 February i 845< 
from the Judges.

1 1 . In attem pting to fulfil the instructions o f Government* we have endea
voured, in the first place, to adjust th e establishments o f  the- several courts as 
economically as possible, but with care to  provide adequately for the duties that 
are essential to th e efficiency o f  the courts in their several departments, conti.. 
nuing, therefore, a ll the offices, th e functions o f which appear to be reaHy neces-r 
sary; but on th e principle o f  the arran gem en t for the Calcutta Court, which

*  w ere

Revision and re
form of establish'! 
meuis.

• To Judges at Calcutta, 27th May 1843;; answered, 13th February 1844.
To Judges at Madras, 6th May 1843 ; answered by the Chief Justice and the Fuisne Justice separately, 

ISth August 1843.
To Judges at Bombay, 6th May 1843; answered by Sir E. Perry, Puisne Justice, 3d June 1843;; answered 

by the Chief Justice, 4th August 1843. • . . ■ .
t To the Judges at Madras, 12th August 1848; schedules furnished 1st December 1843.

To the Judges at Calcutta, 4th November 1843; schedules furaished 20th February 1845.
J To the Judges, ISth August 1844; from ditto, 28th February 1845.
§ 15th February 1844; from the Chief Justice Sir E. Gambier, 16th August 1843.
■ From the Phisne Justice Sir J. D. Norton, pf same date, with Rnclpsu|-es, 3l8t Januai-y 1845.

1 4 . n L 2
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ries of the Officers 
of the Supreme 
Courts.

Calcutta.

Administration of 
the estates of inies' 
tales, &c. at Cal
cutta, proposed to 
be committed to a 
a separate officer.

Minute, 13 Febru- 
ary 1844.

Under Act XI.X. 
of 1841.

Not practicable at 
Madras and Bom
bay.

Accountant- general 
of the Supreme 
Court.

were introduced in 1837, combining such o f  them  as can: b 6 conTeniently dis
charged by one person ; studying on the one hand, that no person charged with a 
plurality o f offices shall be  over-burdened w ith w ork; and on the other hand, that 
every person having a competent salary shall h ave his tim e fu lly  occupied with 
the business o f the court. • . '

1 2 . W ith  regard to the Suprem e Co art at C alcu tta , w e have had particularly 
under consideration the correspondence which passed betw een th e  Government 
and the Judges relative to  the arrangements introduced in 18 3 7, th e letter of the 
Judges, dated 13th February 1844, referred to  in  the letter o f th e Judges of the 
same date, as containing their jo int opinions.

13. W ith  respect to the delegation to the officers o f the courts o f  duties not 
. necessarily connected w ith a court, the C h ie f Justice at Calcutta, S ir Lawrence

P eel, m akes the following o b s e r v a t i o n s “  O f  this kind in  one Court are, first, 
the Official Administration o f  the Estates o f Intestates, conferred b y  command 
o f the Legislature o f  Gireat Britain  on an officer o f  the court, th e Ecclesiastical 
Registrar. N ext, the Receivership, which com m only falls on an officer of the 
court b y  the consent o f the parties in a suit, b u t it  is not o f compulsory obliga
tion on the parties to select an officer o f th e court for such ^purpose; and lastly, 
the Official Trusteeship, la tely  created by an A c t  o f the Indian Legislature. All 
the duties o f these various officers are those o f  ordinary administrators, ordinary 
receivers and ordinary trustees, and they have no necessary reference to any suit 
whatever. In itty opinion it  w ould be the b etter  course to  retain the offices, hut 
to disconnect the person discharging them  from  the court, and to  transfer the 
appointment o f him to th e Governm ent ; .and to  confine the court establishment 
to the officers really necessary for the discharge o f  the m inisterial duties beforeT 
mentioned. I  think it  is o f  importance that no offices should ex ist as connected 
w ith th e  court, which are o f  an administrative character, and have no necessary 
connexion w ith proceedings in court:”

14. In  the opinion here expressed by the C h ie f  Justice, w ith  the consent of the 
other Judges, we entirely concur. A t  C alcutta there is no obstacle, that we are 
aware of, to prevent the accomplishment o f th e  arrangement suggested. Our 
first recommendation therefore is, that the R egistrar o f the Suprem e Court at 
this Presidency shall be relieved from the official administration o f  the estates of 
intestates, and that this duty shall be coibm itted, with the requisite legislative 
sanction, to  an officer to be appointed by the Governm ent, who shall also officiate 
occasionally under the orders o f  ther court, in  th e  capacity o f R eceiver, Curator 
and A ssignee o f  Insolvent Estates respectively. A  similar arrangem ent is equally 
desirable at Madras and Bom bay, but i f  the commission on the administration of 
estates be reduced, as w e shall presently propose, it  w ill not be. practicable there, 
as the remainder will not afford a sufficient rem uneration to induce a  competent 
person to undertake the office separately. A t  C alcu tta  there w ill be no such 
difficulty, as the commission, at the reduced rate  which we have in contemplation, 
w ill be mdre than sufficient to  afford an adequate remuneration to th e officer.

15. In  our letter to the Judges at Calcutta, under date the 2 7th  M a y  1843, we 
observed, that the office o f  Accountant-general o f  the Court, w hich  is here .vested 
in the M aster, a t Madras and Bom bay is discharged by the A  ccountant-generali of 
the E ast India Company, and quoted a rem ark o f the C h ie f Ju stice at Bombay 
that, “  but little  difficulty or inconvenience arises from both offices being thus held 
by the same person, and some advantage m ay accrue from the arrangem ent.” We 
then said, “  on referring to the rules for the office o f Accountant-general, o f the 
Supreme Court at Calcutta, We see it is ordered th at he shall not m eddle with any 
funds, bu t shall only keep the account w jth th e Accountant-general and Sub
treasurer, to  whom all monies taken under the care or direction o f  th e  court are 
paid over directly, and whose b^ in ess it  is to invest the same, and to  receive the 
interest accruing, and after d ^ u ctin g  th e commission due to  th e  Accountant- 
general o f  the Court, to enter the same in the account o f each su it respectively. 
I t  would seem that the accounts kept by the Accountant-general o f  the Court 
must be counterparts o f  those kept by the Accountant-general o f  th e  Company. 
Besides keeping these accounts, the principal duties o f  the A ccoyntant-general of 
the Court appear to be those specified in R ules 8 , ft, 12 and 13 . B y  the twq 
former rules he is required to add a certificate to  every order o f court for money 
to be received or paid by the Accountant-general and Sub-treasurer o f the Com
pany. B y  the 12th rule he is required to give six  days’ notice to the Accountant- 
general and Sub-treasurer o f  interest becoming due on funds in their hands, and
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by the iS th i h e  is to  give a  cheque or order for the payment o f the same. These On Fees and Sala- 
forms, which must multiply business and give trouble to parties, do not appear to ries of the Officers 
us to be essential as checks, and it  seems to us that there would be little, i f  any, “ * " ■“
disadvantage, and probably some convenience from the introduction o f the system 
which obtains at Madras arid Bom bay.”  A s to the accounts, we have since 
ascertained that they are really m ere transcripts from the books of the Treasury, it 
being the practice for a clerk to attend at the Treasury to make a copy from day 
to day o f  a ll entries connected w ith  money or securities belonging to suitors.

16. A t  Bonabay, according to the C h ief Justice, th e  charge incurred in the 
office o f the Com pany’s Accountant-general for doing the business o f the court in 
this department, is only about 30 rupees a  month. A t  Madras the only fee charged 
in the Accountant-general’s office is one or two rupees op the issue o f certificates 
o f fimds standing to the credit o f  causes and estates received by the clerk, making 
the search, the average amount thereof being about 18$ rupees per annum. A t  
Calcutta, the Acoouritant-general’s fees, according to  the Schedules prepared in 
1836, amount to E s .  29,621. A  reduction was then ordered by the court, by 
which it  was estimated the receipt would be cu t down to R $ .  20,551. A s  the (K.) 
fees of the M aster and Accountant-general are not distinguished in the accounts 
lately received by us, we do n o t exactly  know the amount now levied in the 
office o f  the latter, but we presume that it  is not far short o f  the estimate.

1 7 . The C h ie f  Justice says, “  I  am  not sufficiently acqitainted with the mode of 
transacting business in  the office o f  the Accountant-general o f the E ast India 
Company, to  form  any opinion whether inconvenience Would result here from 
adopting th e practice prevalent a t  Madras and Bombay. T he amount o f business 
in the Suprem e Courts a t those Presidencies, and th e amount o f  monies in the 
hands o f the Accountants-general o f  those courts is, I  believe, considerably less 
than in the Suprem e Court o f  this Presidency. The double machinery now in use 
seems to be objectionable ; the court must have an A c co u n ta n t; the Accountant- 
general o f the Company, i f  he w ere the Accountant o f  the Court, would he sub
ject to the general jurisdiction o f  the court over him, as its officer. This might 
be deemed inconvenient. I t  has been suggested by th e M aster o f our court, that 
the simplest course would be to  retain the office o f  Accountant on its present 
footing, and to m ake the Bank o f  B engal the bank o f the court, in like-manner as 
the Bank o f  E ngland is th e B ank o f the Court o f Chancery. Upon this subject; I 
expect to receive shortly a  report o f  the Master, which shall be forwarded to you 
as soon as it  reaches m e.”

18. W e  h ave not received the report o f  the M aster, but having'm aturely re
considered th e  subject, we think i t  advisable to  adopt the ari’angement which 
experience at th e other Presidencies has proved to answer well, and which w ill at 
once promote the convenience o f parties concerned in the funds held under orders 
o f the court, and relieve them from a  heavy charge for fees, now paid for merely

R ecommendatioffl 
that the Arcount- 
?int-gexier!il of theformal observances; we therefore recommend, that the Accountant-general o f  CovernmOT

Aecotiiiiant-geiieraiGovernment b e  constituted, c.r o jjic io .  Accountant-general o f the Court.
1 9 . W e  do not apprehend that there will be any difficulty, from the amount o f  of the Coertat CaJ-

funds to he managed being greater here than at M adias and Bombay, for we Madras
believe that in fact there w ill be little  or no additional hlisine^ imposed upon the ombny. 
Company’s Accountant-general by the proposed arrangement. The diiference in
practice w ill be, tiiat he w ill act immediately in pursuanee o f  the orders o f the 
court, instead o f  upon certificates, instructions and notices from the Accountant- 
general o f the C ourt, founded upon such orders. The Company’s Accountant- 
general being e x -o f f ic io  Accountant-general of the Court, must of course be subject 
to its jurisdiction, q u o d d  hoc, but we do not anticipate any inconvenience from this 
circumstance.

20. According to the scheme proposed by the Judges in 1836, and approved 
by the Government, the office o f  M aster was to he held in conjunction w ith those 
o f Accountant-general, Exam iner in E qu ity  and Exam jner in the Insolvent Court.
In their letter under date the 14th Septem ber 1842, th e Judges said, “ W e propose 
to detach from this officer (Master) the duties o f  the Examiner in the Insolvent 
Debtors’  Court, which we think it  w ill he more convenient to have performed by 
the chief officer o f  that court, and to  confer on the M aster the office o f  Taxing 
Officer at L a w  and in Equity, w hich was formerly held in conjunction with the 
office o f  M aster, and was, for some temporary reason, disunited from it. This is a 
much more onerous and important office than that o f Examiner in the Insolvent 
Debtors’ Court, and the labours o f  the M aster w ill he increased by the alteration.”

14 . L L 3  ■ But
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that the Master be 
also the Registrar 
of the Court.

Calcutta. Three 
principal officers 
required for the ser
vice of the court, 
exclusive of the ad
ministration of 
estates, &c.

Madras and 
Bombay.

B u t for reasons stated in the m inute o f the C h ie f Justice, th ey  afterwards thought 
it  proper to  make a different arrangement. T h e  M aster at present is also 
Accountant-general and Exam iner in E q u ity ; the duties o f ^ e  latter office occupy 
a very small portion of his tim e, and when he is relieved, as w e propose, from the 
office of Accountant-general, w e think that he m ay he* charged w ith the duties of 
Registrar in  the Equity, A d m iralty  and Ecclesiastical departments, that is the 
proper ministerial functions o f  the Registrar (those o f  (Official Adm inistrator being 
provided for separately, as above suggested), and th e duties also o f  th e  Sworn Clerk 
so far as they are necessary.

2 1 . From  the information w e have Cf the proper m inisterial business of the 
Registrar and Sworn Clerk, w e think there is no reason to fear that, added to the 
business o f the M aster and E xam iner in Equity, it  w ill be more than can be easily 
performed by one person. I t  w ill be |>erceived, that th e C h ie f Justice contem
plates a similar conjunction o f  offices, With the additibn o f that o f  Accountant- 
general. I t  is true that the C h ie f Justice anticipates arrangements, by  which the 
duties of the M aster w ill be reduced in inaportance and difficulty, bu t we are per
suaded that, taking them as they are, the arrangem ent we propose is  perfectly 
feasible, aqd we have the authority o f the C h ie f Justice that the duties of the 
Registrar are quite compatible with those o f  M aster.

2 2 . T h e  offices o f Prothonotary and C le rk  o f  th e Papers, C lerk  o f  the Crown 
and Sealer, are at present conjoined, and th e C h ie f  Justice proposes to  add to them 
the office o f K eeper of the R ecord s; he suggests th at one officer m ay perform all the 
duties now discharged by the C h ie f C lerk, Com m on Assignee and E xam iner of the 
Insolvent C o u rt; that this officer should be an attorney, and that he should be 
charged also with the duties o f  the A ttorney for Paupers and those o f Taxing 
Officer o f the court in all its  departments. W e  entirely concur in these sug
gestions, and recommend that they be adopted.

23. Thus all the necessary services o f the court, that is to say, those essential 
to the due conduct of its proceedings, and the recording thereof, m ay be performed 
by three principal officers; t i z .—

One, performing the duties o f M aster and E xam iner in E qu ity  and the minis
terial duties o f Registrar in  a ll departnjents, including the duties now  assigned to 
the Sworn Clerk.

The second, the duties o f  Prothonotary and C le rk  o f the Papers, C le rk  of the 
Crown and Sealer, and K eeper o f the Records.

The third, all the ministerial duties o f the Insolvent Court, and the duties of 
Taxing Officer, all departments, also these o f A ttorn ey  for Paupers.

24. A t  Madras and Bombay, as w e have already observed, it  w ill not be practi
cable to adopt the arrangement regarding the official administration o f estates 
which is advocated by Sir Law rence Peel, and w hich We have recommended for 
Calcutta, because, i f  the rate o f  commission be reduced, as is very desirable, the 
receipts w ill not afford a sufficient remuneration to induce a qualified person to 
undertake the trouble and responsibility o f  the office by itself.  ̂B y  th e last returns, 
the average net receipt o f the Official Adm inistrator at Madras, was R s. 8,258 ; at 
Bombay, R s .  18,957. B u t Continuing this duty* as a  function o f  the Ecclesiastical 
Registrar, it  appears to us that the wffiole o f  the projper ministerial business of the 
court, together with the extra  business of Adniinistrator, may be w ell performed 
by three principal officers at each o f those Presidencies*

25. A s we cannot adopt for Madras and Bombay the arrangement recommended 
for Calcutta, o f conjoining the office o f  R egistrar w ith  that o f M aster, because of 
the duty which the Registrar w ill have to perform as Administrator, w e  propose 
that the'convenient arrangement which now obtains at Madras, b y  which the 
duties o f Prothonotary and Registrar, that is to say, all the duties o f  a  ministerial 
character connected with the proceedings 6f  the court, on the P lea side and in 
Equity, and in the exercise o f  its Adm iralty and Ecclesiastical jurisdiction, are 
discharged by one person, be continued at Madras, and adopted at Bom bay, and 
that the same officer be also charged with the duty o f  S ealer.f

26. The Judges at Calcutta, in letter dated 25th Septem ber 1836, said, “  W e 
consider the Sealer an unnecessary officer; the abolition o f this .office was long

ago
■■ ■ - ............  ' ................... -̂--------- ■■ ' ■ ...... ^------ ----------------------------- ----------  ------------ ------------------------■■ ■

* Also the occasional duty of Curator, under Act XIX. of .1841, wliiuh fells to, the Registrar es}-oJiici% and 
that of Receiver.

t At Bombay the Prothonotaiy discharges the duties of Registrar in Equity and Admiralty. The office of 
Ecclesiastical Registrar is held conjointly with those of Examiner m Equity aud ConunoH Assiguee.
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No. 1.
On Fees and Sala
ries of the Officers 
of the Supreme 
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To Madras Govern
ment, 21 May , 
1839-

Three principal 
officers required at 
Madras and Bom
bay for the service 
of the court, and

ago recommended by C h ief Justice Anstruther, aud we can see no reason w hy its 
duties should not be annexed to the office o f Prothonotary.” T he duties are 
now accordingly discharged by the Prothonotary at Calcutta.

27. Sir E . Gam bier, now C h ie f Justice at Madras, in a former letter sug
gested, that th e seal o f the court should be delivered to the Registrar or his 
department; and in his last communication, under date the 15th August 1843, 
he observes, that the duties o f  Sealer may,i without inconvenience, be performed 
.in the Registrar’s office; and though he mentions some reasons against it, they do 
not appear to  us o f  much moment.

28. The C h ie f  Justice at M adras formerly suggested, that the functions o f 21 May 1839. 
Clerk o f the Crown might, without' inconvenience, be performed by the R egis
trar and Prothonotary ; but in his letter o f 15  A ugust 1843 he states, that from
his subsequent experience hq is inclined to question the propriety o f uniting the 
ministerial duties o f the criminal side o f the court w ith  those of the civil side, 
apprehending, w e think w ith reason, that jo intly  (the business o f Official Adm i
nistrator being left to the Registrar) they would cast "an undue proportion o f 
labour on a single person.

29. W e  propose that there shall be one officer for all the duties o f  the Insol- Minute of Sir E. 
vent Court at each o f these Presidencies, and to th e person holding this office jyg ĵ̂ e Bombay, 
we would assign the duties o f C lerk  o f the Crown. H e should be also Attorney p“ra. 41.
for Paupers, and at Bombay should officiate as C lerk  o f  Small Causes.

30. A t  both Madras and Bombay, the Master is also T axin g  Officer of the court.
W e would continue this arrangement, adding the duty o f  Examiner in Equity.

31. The business o f  the courts at Madras and Bombay would then be trans
acted uniformly by three principal officers as follows

One performing the duties o f  M aster and Exam iner in Equity and Taxing 
Officer.

The second discharging the ministerial duties o f Prothonotary and Registrar in for administration 
all departments, together with those o f Sealer, and acting ex -o ffic io  as Adminis- “f estates, &c. 
trator of the Estates o f  Intestates, and occasionally as Curator and Receiver.

The third discharging all the ministerial duties o f the Insolvent Court, and 
officiating as C le rk  o f the Crown, and at Bombay as C le rk  of small Causes, acting 
besides as A ttorn ey  for Paupers at both Madras and Bom bay.

32. W e  proceed now to consider w hat w ill be a proper remuneration to  the Remuneration of 
principal officers o f  the several courts for the duties w e propose to assign to them officers, 
respectively, w ith  reference to the circumstances adverted to above in para. 3,
as far as we have knowledge o f th e m ; and we shall first observe, that the circum
stances o f the three Presidencies appeat to us to be too various to admit o f  the 
adoption o f a uniform scale o f  salaries. T o notice only one point of those men
tioned in para. 3 , the average remuneration to be gained by professional prac
tice, or according to  Sir Law rence Peel’s standard, the remuneration arising 
from a moderate practice at the bar; it is certain that w hat would be at C alcutta 
a fair estimate, w ould be quite out o f  proportion for Madras and Bombay. It is 
to be remembered, also, that the civil allowances at C alcutta generally exceed 
those payable at M adras, w hile the Madras allowances exceed those o f Bombay ; 
for example, the salary o f a Judge o f the Sudder Court at Calcutta is rupees 52,200 
per annum.

A t  Madras - - - - - -  49,000
A t  Bombay, the senior Judge has - - 40,000
T h e second - _ - .  - - 36,000
T h e others - - - - - -  35,000

33. In the letter dated l5 th  Septem ber 1842, the Judges at Calcutta proposed 
that rupees 48,000 per annum should be fixed as the salary o f a Master, being 
also Examiner in Equity, Accountant-general and T axing Officer. In  his minute 
pf 13th February 1844 the C h ief Justice observes, that this “  was meant as the 
maximum which the Judges should be empowered to offer, and that it would be 
their duty to propose a* smaller salary, i f  the smaller salary vrould secure the 
services o f a barrister in practice well qualified for the office.” H e adds, “  Upon 
re-consideration o f this subject, I am disposed to think that a salary somewhat 
less than the one proposed in the scheme referred to, would enable the court to 
secure the services o f  one so qualified. I t  is difficult to say beforehand what

1 4 . , . L L 4  salary
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On Fees and Sala- salary would sulTice; but I  th ink that a  salary o f  3,500  Com pany’s rupees, per 
ries of the Officers month, or perhaps 3,000, w ould be sufficient to  induce the* relinquishm ent of the 

first practice at the bar.”  ' . ' .of the Supreme 
Courts.

25,000 rupees per 
mensem.

Master
RegistVar aiid\ 
Piothonotary J

Per mensem, 
2,187. 8. 

Per annum, 
26,250.

34. The M aster being “  in some mode a  Judge,”  the office m ust be. held by a 
barrister, and it is proper that it  should be one whd has gaiped experience in the 
practice o f his profession. T o secure the services o f  such a one as M aster and 
Registrar, _we believe that a  salary o f rupees 3,000 per mensem, or rupees 36,000 
per anmim, w ill be amply sufficient. I t  is to be observed, that this exceeds the 
salary o f  the Registrar o f the Sudder Court, an officer whose duties w e take to 
be o f equal importance. B u t it  is only such an excess as seems to  be fairly 
allowable with reference to  the advantage w hich the R egistrar o f  the Sudder 
Court enjoys as a member o f  the civil service. W o  recommend, therefore, that
3.000 rupees per mensem, or 36,000 rupees per annum, be fixed as the maximum 
salary to be allowed to an officer o f  the Suprem e C ou rt at C alcutta, and that it  be 
assigned to  the M aster and Registrar, being also E xam iner in E quity.

35. F or the second officer o f  the court, who is to  officiate as Prothonotary, 
C lerk  o f the Papers, C lerk  o f the Crdwp, Sealer and K eep er o f  the Records, we 
recommend the salary proposed b y  the C h ie f Justice, rupees 2 ,0 0 0  p er mensem, 
or rupees 24,000 per annum.

36. T he C h ief Justice proposes for the third officer o f the court, who is to be 
C h ief C lerk  and sole officer o f the Insolvent C ou rt, and to discharge the duties of 
T axin g  Officer in all departments, and also to  officiate as A ttorn ey  for Paupers, a 
salary o f  rupees 1,800 per mensem. This being the salary which w e propose to 
allow to the MUster at Bom bay, as first officer o f  the court, w e th ink i t  would be 
out o f proportion to give the same to the third officer at C alcu tta . W e  recom
mend that the salary o f this officer be fixed at rupees 1,500 per mensem , or rupees
18.000 per annum.

37. W e  are o f opinion, that the net sum o f  rupees 30,000 per annum will be 
a sufficient remuneration for the duties of O fficial Adm inistrator o f  Intestate 
Estates, Receiver, Assignee o f Insolyent C ou rt and Curator, under A c t  X I X . of 
1841, which w e propose to com m it to a  single officer unconnected w ith  the court. 
W e  think that four-fifths o f  th e proposed remuneration, or rupees 24,000, should 
be assured to  Mm as salary, and that he should be allowed such a proportion of 
the commission upon the estates and funds under his management, as upon a fair 
estim ate m ay be expected to  m ake good the balance, rupees 6,0 0 0  per annum.

38. W ith  respect to Madras, the President in ,C ouncil suggested,* that the remu
neration o f the higher officers should be fixed, for th e  present, a t a  medium between

Bombay, those o f  the corresponding officers at C alcutta and 
*1,773’ Bom bay. H itherto the emoluments o f the Master 

and the R egistrar a t  M adras have been more than 
. double those o f th e corresponding officers a t Bombay. 

21,318 W e  propose to  fix  th e maxinaum salary in th e Bombay 
C ourt, at rupees 1,800 per mensem, or rupees 21,600 
per annum, which is the rate suggested bySirE .Perry. 
I t  seems to us, tak in g  into consideration the higher 
rates o f remuneration for official services allowed 
generally at Madras, that it would be too great a re
trenchm ent to cut down the maxim um  salary in the 

court at that Presidency to the rate proposed for Bom bay. W e  propose to fix it 
at rupees 26,250 per annum, which is the salary o f  the Registrar o f  th e Sudder 
Court. W e  recommend th at tMs salary be assigned to the M aster and Taxing 
Officerj* being also Exam iner in Equity, as the first officer o f  the court, to  whom,, 
we think, it  w ill be an ample recompense for the duties he Udll have to  perform, 
which, we believe, wiU be considerably less onerous than those o f  th e Registrar of 
the Sudder.

39. To the second officer, who is to  perform the duties o f  Prothonotary, Regis
trar and Sealer, and to administer eayqfficio to intestate estates, & c., w e propose to 
give the same remuneration a§ is recommended for th e second officer a t Calcutta, 
viz. 24,000 rupees per annum, assuring to Mm a salary iii- the proportion o f  four- 
fifths, or 19,200 rupees; and allowing him a proportion o f the commission charge

able

* Letter addressed to the Secretary to the Gorenunent of India with the Govemor-sreneral, dated 
23d December 1842. ,

Madras.
52,354
52,848 Prothonotary and 

Registrar in 
Equity and Ad
miralty, and 
Examiner In
solvent Court 

Ecclesiastical Re-' 
gisirar, Exa
miner in Equity 
and Cominon 
Assignee -

24>153

    
 



I N D I A N  L A W  C O M M IS S IO N E R S . 273
N o. 1 .

abl© upon estates, & c., estimated as equivalent on an average to the remaining 9 "  and Sata-
one-fifth, or- rupees 4,SOD. ' of difsuprJmr*^*

40. The remuneration o f the second officer at Bom bay, we think, should be Courts,
rupees 1,600 per mensem, or rupees 19,200 per annum, of which four-fifths, or , -
rupees 15,360, should, be given as salary, and the remainder should be derived
from commission.

4 1. For the third officer, at both_]SIadras and Bom bay, we. recommend a salary 
of rupees 1,250 per mensem, or rujsees 15,000 per annum*

42 . A t  both 'M ad ras and Bom bay there is a D eputy C lerk  o f the Crown, an opinions o 
office which does not e x is t . at C alcutta, and which, no doubt, can be dispensed Madras Judgts 
with. The salary at each Presidency is rupees 2,100 per annum.

43. The Office o f Counsel for Paupers, which exists at Madras alone, was abo- ^ 

lished'at C alcutta under the arrangem ent agreed up6n between the Judges and
the Governm ent in 1836. The late  C h ief Justice at Madi*as opposed the aboli
tion of this office. But, referring to  the explanatiUnt given by him o f the excel
lent system pursued at Madras in regard to pauper eases,* it appears to us, that, 
from the pains taken by the Judges themselves in the preliminary investigation of 
such cases, there is no more need for a Pauper Counsel than there was at Calcutta.
It has not been suggested that any inconvenience has arisen from the abolition of 
the office at C alcutta, and, as it  has never been found necessary at Bombay, we 
are led to conclude that it m ay be safely dispensed w ith  at Madras ; the salary is 
rupees 4,800 per annum.

44. The fees of the office o f Sealer, which w e propose to abolish at Madras 
and Bombay, amount on an average to rupees 2,842 per annum at Madras, and 
to rupees 3,458 at Bombay.

45. A t  C alcu tta, the C h ief Justice suggests that th e salaries o f the 700x 3= 2,100x 12=̂ : 25,200
Clerks o f  the Judges may be cut down, on vacancies, from 700 to rupees 6oox 3=i,5oox i ? =  r8,ooo. 
500 per mensem each, which we recommend. , , ■

46. A t  M adras and Bombay, the Judges’ Clerks a,re paid partly by salary and 
partly by fees, the average income at Madras being rupees 5,376, less rupees 3 11  
for expenses, and at Bom bay 4,731 ; we propose that they shall have a fixed 
salary of rupees 4,800 each per annum.

47. The financial results o f these arrangements at the several Presidencies w ill
be as follows :—  •

C A L C U T T A .

Present A rkangement.

Masfer, Accountant-general and 
Examiner in Equity of the Su
preme Court, and Accountant- 
general of the Insolvent Court, 
per annum - .  - -

Prothonotary, Clerk of the Papers, 
Clerk of the Crown and Sealer - 

Taxing Officer, Chief Clerk of the 
Insolvent Court and Record 
Keeper . - - - -

Sworn Clerk and Receiver 7 
Examiner, the Insolvent Court, 

Common Assignee and Commis
sioner for taking Affidavits in 
Gaol .  _ - .  -

Attorney for Paupers - - -

'Judges' Clerks

' Net saving

Proposed A rrangement.

First Officer of the Court;

48,00a

Discharging the functions of Exa
miner ill Equity, Registrar in all 
departments and Sworn Clerk - 36,000

36,000 Second Officer:

ig,2oo
27,600

Discharging the functions of Pro  ̂
thonotary. Clerk of the Papers, 
Clerk of the Crown, Sealer and 
Keeper of the Records 24,000

,9,060
4,800

Third Officer:

Discharging afi the ministerial 
duties o f Insolvent Court, Tax- 
ing Officer and Attorney for 
Paupers

1,44,600
25,200 i8,ooo

1,69,800
96,000 _

8;Ooo
'8,000

73,800 96,000

M A D R A S .

* " Once in every week, one of the Judges sits in his chamber, and all paupers desirous of prosecuting or 
defendmg actions, appear and state their claims and defences. If  the Judge thinks their statement entitled to 
credit, the case is referred to the Pauper Attorney, who further investigates the matter, and on being satisfied' 
of the validity of the claim or-defence, he is directed to lay the ease before the Pauper Counsel for his certi
ficate; no-aotionis thus allowed fo be commenced without a certificate from counsel, and no defence ean be 
set up without the sanction of the like certificate.” , ■ '
. 1 4 . , ' M M
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M A D R A S .

P resent.

Net Salary and Fees;
Master and Taxing Officer - 
Clerk of the Crown 
Deputy ditto - - .

Registrar and Prothonotary, fees

Ditto, commission on estates

Examiner in Equity

Sealer (full) -

Counsel for Paupers (full)
Attorney for Paupers -

Judges’ Clerks .  - -

Saving -

44.358
7,415
2,XOO

42,044

8,256

7.966

2,540
48,000

3,116

1,22,597*
10,130

1,32.727
74,850

75,877

* Â o<e.— This is the amount (omitting frac
tions) available to the officers for their personal 
benefit, after providing for the establishments 
and all other charges, except irj cases of the 
Sealer and Counsel for Paupers, in which the 
full receipt is given, as the offices are not to be 
continued.

P roposed.

First Officer:
Discharging the functions of Master 

and Examiner in Equity and 
Taxing Officer - - j -

Second’ Officer:
Discharging the functions of Pro

thonotary, Registrar and Sealer, 
and ex officio Administrator to 
Intestate Estates, &c.,* salary, 
19,200-1-4,800 commission

Third Officer:

Discharging all ministerial duties 
of Insolvent Court, Clerk of the 
Crown and Attorney for Pau
pers - - - - -

Judges’ Clerks -

26,250

24,000

15,000

65,250
9,6oq

74,850

•  This officer, both at Madras and Bombay, 
wilj also officiate occasionally as Curator and 
and Receiver. The average commission will be 
carried to the account of Government r the 
aniount cannot be estimated.

B O M B A Y .

P resent.

Net Salaries:

Fees, Master and Taxing Officer * 
Ecclesiastical Registrar - +
Prothonotary and Registrar in 

Equity and Admiralty 
Examiner in Equity - - v
Clerk of Crown - - - -
Deputy ditto .  - - -
Sealer _ _ . - -
Chief Clerk, Insolvent Court 
Common Assignee, ditto - *
Examiner, ditto - - - ►
Clerk of Small Causes 
Paupers’ Attorney - - -

Net amount available to the offi
cers, after providing for the esta
blishment,. &c. (fractions omit
ted) - - - . -

Judges’ Clerks -

Saving -

' 21,773
18,957

19,414
3.947
7,720
2,100
3,458
2,223
1,249 
1,904 

11,540 
A,594

99,̂ 79

9.462

1.09,341
65,400

43,941

P roposed.

First Officer:

Master and Taxing Officer, and 
Examiner in Equity -  - -

Second Officer:

Prothonotary, Registrar and Sealer, 
ander ^ cfo  Administrator,&c.,*’ 
salary, 15,360-1-3,840 commis
sion - - - ,  -

Third Officer;

Sole Officer, Insolvent Court, Clerk 
of the Crown, Clerk of Small 
Causes, Attorney for Paupers -

Judges’ Clerks i

21,600

19,200

15,000

55,800
9,600

65,400

* See note on the statement for Madras.

Fees, 31 January 
1845, iu letter from 
Judges,
28 February.

48. W e  proceed to the subject o f fees, and w e shall first notice th e  Report of 
the Registrar o f the Supreme C ourt at Calcutta, show ing the effect o f  the various 
rules introduced by the Judges since 1836, in reducing th e expense o f  proceedings, 
and the result thereof in the diminution o f the fee fund.

■ 49. The
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49. The Judges o f  the Suprem e Court, in their letter dated 25th A p ril 1836,
and the Schedules annexed to it, assumed the total average amount o f  fees 
(allowing for the substitution o f  the Company’s rupees for the Sicca), to be 
R j. 3 ,56 ,541. • .

50. T h ey  estim ated that this amount would be reduced by i2 .̂ 85 ,216  *  in 
consequence o f  th e full execution o f  the measures they recommended in that

- Report, and th at the remainder available to Governm ent as a compensation for 
the salaries to  be paid from the Treasury, would be 2,71,324, or, w ith the 
Interpreter’s fees afterwards added, R s .  2,81,499.

51. T he Judges, as the R egistrar observes, contem plated a further reduction of 
the fep fund, as lik e ly  to arise from considerable alterations in the practice of the 
Court which th ey  then had in view, and which were carried into effect in October 
1837.

52. The Registrar, by way o f exam ple, shows the great relief afforded to suitors 
by the new rule, under the head o f  “  Decrees and Orders in Equity.”

Formerly “ final decrees generally  ran to the extent o f 200 folios, at 10  aUnas 
the folio, 125 rupees, o f which f iv e  copies w ere always paid for ; m any final 
decrees ran to 800 folios, charge 500 rupees, o f which the suitor was always debited 
with five copies.”
. “  Under the present practice o f the Court, the largest decree seldom, i f  ever, 
runs 40 folios, at 5 annas the folio, R s .  1 2 . 8., and o f which three copies are in 
general taken, but cannot compel any party to take a Copy. The smallest decree 
runs about eight folios, at 5 anna^ the folio, R s .  2 . 8.

53. H ence it  appears, that for the largest decree, a  party under the present rules 
has to pay on ly R s .  37. 8 ., where under the former rules he would have had to 
pay 2,500 rupees, the saving to him  being no less than R s .  2,462. 8 ,^'; viz. 40 folios 
instead o f  800 at five, instead o f  1 0  annas per folio, R s .  1 2 .  8 . ;  instead o f 500 
rupees per copy, three copies instead o f five.

54. The reduction in the charge for writing, paid for b y  the folio, from J O annas 
to five, which is here noticed, was one o f the measures proposed by the Judges in 
their letter dated 25 A p ril 1836.

55. T he G overnm ent, in their answer, observed, th at the proposed allow ance of 
five annas per folio seemed unnecessarily high, and suggested that the copying 
charges o f the court should be assimilated as nearly as possible to the rates o f the 
Government’s offices. T h e  Judges replied, that to  assimilate the charges for copy
ing as proposed, would introduce a saving very desirable for the relief of the suitors, 
but that it  could not be effected w ithout occasioning a deficiency in the fee fund, 
which would probably endanger th e  surplus they h a d  calculated upon in  their 
estimates. T h e  G overnm ent, notwithstanding, intim ated that they would not 
object to some reduction o f  the proposed surplus, for the purpose contemplated, 
but the charge was not reduced.

56. B y  introducing the G overnm ent rate, three copies o f  the largest decree 
would cost R s .  7. 8 ., instead o f  R s .  37. 8 ., or one-fifth o f  the present charge, 
viz.

40 folios,
90 words per folio.

Registrar’s Report, 
para.4.

Estimate at 
Rs, i21,832, Sche
dule (K.)

Report, p. 7.

Order 15 June, to 
take effect 22 Oc
tober ,1837.

14 November 1R36, 
Para. 15.
21 November 1836.

1,440 words for a 
rupee.

3,600
3  copies.

10,800 words -i- \ , ^ A 0 = R s .  7. 8 .

57. T h e R egistrar mentions further extensive alterations in the practice on the Report, para, 15. 
Equity side o f  the court, introduced by Orders dated respectively the 27th  O ctober 
1841 and 7th  January 1842, curtailing the length o f  each proceeding in  every 
stage o f a suit, and abolishing a num ber o f  useless processes. H e shows “  that a Report, para. 18.

 ̂ . complainant

* By the measures mentioned in Registrar s report, paras. 5 & 6 
Reduction of commission to Accountant-general, not mentioned by the Registrar

Rs.
76,-527
8,6̂ 9

85,216

t  Costs under former rule - - - - - - - - 2,500 -
Costs imder present rule - - - - - - - - . 37 8

Saving 2,462 8
14. MM
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Schedule (D.)

1837, 2,29,500;
1838, 2,56,841.

Keport,para. 20.

(E.) and (F.)

2,55.743
2,22,469

33,274
51,907

18,633

complainant in an equity side was put to th e expense in alm ost eyery cauSq of 
about 165. 3. to the ofSce o f the court alone, independent o f th e  charges of 
his own solicitor, before he could either compel an appearance and answer, or have 
his bill taken p r o  co n fts so  against the defendant; whereas by th e present practice, 
under the rules last quoted, the same object is n ow  eftected a t th e comparatively 
trifling cost of R s .  35. 7 .”

58. H e shows also, that w here under the form er practice it  cost 1 1 5  rupees to 
carry a decree o f the court into execution, it  w ill now  C6st only R s .  36. 2.

59. T h e  effect o f the alterations made in th e  beginning o f 18 3 7  and in the 
course o f that year must have been developed fu lly  in  1838, bu t th e receipts of 
the latter year actually exceeded those o f the form er.

60. T aking the average o f  the three years, 1838 to  1840, before a  fuidher 
change was made, we find the amount to be 2 4 1,7 0 8  rupees, falling short of the 
estimate made by the Judges in 1836, by 39,790 rupees.*

G l. This reduction m ay probably be ascribed to  th e  changes in  practice effected 
in O ctober 1837, as described by the Registrar.

62. The changes made b y  the orders o f O cto b er 18 4 1 , and January 1842, the 
Registrar observes, “  came into full operation in  1842, and w ill a t once account 
for the diminution which_appears ”  in  that year.

63. B u t in 1843 there was a  great increase a g a in ,t and it w ill probably bring 
us nearer the mark to compare the average o f these tw o years w ith  the average 
from 1838 to 1840.J T he difference which probably results from the changes 
adverted to, is 19,239 rupees.

64. The schedule submitted, b y  tbe Registrar include Only the salaries o f officers 
who account to Governm ent for their fees, om itting the paym ents to  officers who 
have always been remunerated b y  salaries w ith out fees; This appears to account 
mainly for th e difference betw een those schedules § and the statem ents furnished 
by the Accountant-general, in which the whole am ount o f salaries to  a ll officers 
o f the court is en tered ; on the other hand, in  the Registrar’s Schedules [1 there is 
a corresponding reduction under the same head o f  salaries paid prior to  1837.

65. T ak in g  the annual am ount o f fees at the average o f  18 4 2 -4 3  ; viz. 2,22,469 
rupees, and the amount o f  salaries to  officers form erly paid by fees at 2,55,743 
rupees, the sum paid in 1843, tbe  fee fund appears to be short o f  th e annual 
charge upon it by 33,274 ru p ees; but allowing for salaries paid to tbe sam e officers 
prior to 1837, the Governm ent is a  gainer by 18 ,6 33 rupees. O n  tbe whole, from 
1 st January 1837 to 1st January 1844, there was a  net gain to  Governm ent by

the

» 1838 - ...................................  ̂ ,  .  .  - .  ,  2,66,841 3 11
1839 - - - - - - ....................................................  2,89,470 7 6
1840 ............................................................................... . . -  2,28,814 14 6

8)7,26,126 9 10

Average Estimate _ ,  _ - 2,41,708 13 11

Including Interpreter’s fees - - - 2,81,499 11 5

39,790 13 5

t  ,1841, 2,12,978; 1842, 2,05,036; 1843, 2,39,900.
' # ^

I  Average from 1888 to 1840 - - - - - -  - - - -  - 2,41,708
Average of 1842, 1843 - 2,22,469

19,239

§ 1842: Accountant-general - 2,89,877
ilegistrars - - - - “ “ - - 2,83,069

26,808

II Total amount of salaries prior to 1837, as per schedule (U.)in letter dated
26th Maroh 1836 - ” .....................................................................79,816 11 6

In Registrar's Schedules (E.) and (F.) - - - - - - - . 61,907 O 2

27,908 2 3
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the fee fund o f  4 3 ,172  rupees, which, distributed over the seven years, gives an 
average o f  6 ,l6 7  rupees per annum.* „ . „

6 6 . Supposing the fees to amount, on the average, to 2,22,469 rupees, as above. Courts. ^
and that there has been no falling off in the business o f  the court, the saving' to ---------
suitors by the changes made subsequently to January 1837 may be reckoned at
69,030 rupees,t which, added to the saving by the introduction of the Company’s 
rupee' instead o f  the Sicca (21,832 rupees), and by the other measures effected up to 
January 1837 (85,216 rupees), m akes a total o f 1,66,078 rupees in favour of the 
suitors in the Supreme C o u rt; and a  further relief, the Registrar states, w ill result 
from certain new  rules passed last year.

67. B ut it  would seem, from the statem ents furnished to us, that there was a 
diminution in the business o f the Suprem e Court at Calcutta, and o f the coui-ts 
at the other Presidencies also, in th e  period from 1840 to 1842, compared with 
former years at Calcutta, on both th e  P lea  and E quity sides at Madras, and 
Bombay on the P lea  side only.

68 . In the following- abstract the num ber o f suits instituted on the P lea  side of 
the Calcutta Court, in. 1830, is compared with the number instituted in 1840,
1841 and 1842 respectively, and w ith  the average, showing a decrease on the 
average of about 2 2  per cent.

15, \>i and 24 June* 
27 July 1844.

1830 - - 840 1830 - - 840 1830 - - 840 1830 .  -  840

1840 - - «40 ,1841 - - -572 1842 - -  782 Average, 1840 to 
1842' - - 654

200 - 268 -  88 Decrease - - 186 

About 22 per cent. ■

69. Ill the n e x t following abstract, the comparison is made with 1835, the result 
being affecrease e n  the average o f  about 1 5  p ercen t.

1835 - -  772 1835 - - 772 1835 - - 772 1835 - - - 772

1840 - - 640 1841 - - 572 1842 - - 752 Average, 1840 to .
1842 - - 654

132 -  200 - - 20 - 118

About 15 per cent.'

70. In the M adras C ourt, the follow ing are the results o f similar comparisons :

1830 -- - 276 - 1B30 - - 27S 1830 - - -278 1830 - - 278

1840 - - 151 1841 - -  166 1842 - - 231 Average, 
. 1842

1840 to
- 182

127 - 112 - 47

f*

96

8 per cent.

1836

* Regisfrar’s Schedule {¥.)■ —Both the Registrar’s schedules, and those furnished by the Accountant-genCTal, 
dilfer from the abstract purporting to show the state of the account for 1843, between the East India Com
pany and the officers of the court, accounting for their office fees, prepared by the Taxing Officer, and 
transmitted to Govemnnent by the Chief Justice, under date the Sd June 1844. The latter states the 
amount received from Government in 1843 at 2,47,960 rupees, instead of 2,6&,743 rupees, as-per Regis
trar’s schedule, and charges 6,004 rupees against the Government, as if it had been collected and paid into 
the treasury, whereas it consisted of arrears expected to he realized, 

f  Estimate of fees after the reductions, made up to January 1837 .  - - 2,81,499
Present average -  ̂ - 2,22,4tffi

«9,03Q
21,832

1,66,078

44. j r  M 3
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258

151

107

1835 - - 258 1835 - - 258 1835 - ■ - - 258

1841 - - 166 1842 - - 231 Average - - 182

- 92 27 * - - ., 76 

or 29-4 per cent.

7 1 . Sir Erskine P erry  stated in his M inute, th a t the num ber o f  plaints filed on 
the Common L aw  side had fallen  off 20 per cent, during the last three years (1840 
to 1842), as taken on an average o f  the preceding 10 years.

72. T h e  C h ief Justice questioned his s ta te m e n t; bu t it  appears, from the 
schedule subm itted by him , th a t the decrease w as 30 per cent.*

, 73. In  the C alcutta C ourt, the average o f E q u ity  suits instituted during 1840, 
18 4 1 and 1842, falls short o f  the number in stituted  in 1830 and 1835 respec
tively.

1830 .  - _ _ - - 62 " 1835 - - - - - 70

Average of 1840 to 1842 - - - 54| Average - > - - - - 54|

74. In  the M adras C ou rt, the average o f  1840 to 1842 exceeds the number 
instituted in  both 1830 and 1835.

Average of 1840 to 1842 - -  - 34| Average - - - - - - 34|

1830 - - - _ - 25 1835 ~ - - - 34

75. In  the Bom bay C ou rt also, the E qu ity  suits have rather increased of late 
y e a rs :

Average of 1840 to 1842 - - - - - -
„  1830 to 1839  ̂ - * - - -

76. A ccording to Sir E . P erry, the num ber o f  defended causes tried on the Plea 
side o f the Bom bay Court during 1840, 1841 and 1842, was as fo llo w s:

- 26 
- 244,

1840: 1841: 1842:

27 23 42

Average 30|.

77. The following shows the number of such causes determined in the courts 
at Calcutta and Madras respectively in the same years:

CALCUtTA. M a d b a s .
■*

1840: 1841; 1842: 1840: 1841: 1842:

82 60 79 13 16 20
'

Average 731. Average 16|.

78 . Below

' Average of caasea set down for trial froni 1830 to 1839, both inclusive 
Average of 3 years, 1840 to 1842 -

Decrease - 

Per cent. -

113
79

34

30
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78. B elow  are stated the num ber o f decrees m ade in Equity on argum ent in On Fees and Sula- 
the several courts during the same period. nes of the OflScers

1840. 1841. 1842. Average.

Calcutta - - 14 ' 10 6 10

Madras . - - 6 15 11 10|

Bombay - - 7 18 15 * J3|

of the Supreme 
Courts.

According to Sir E. Perry, by Schedule (B.) of Chief Justice, 1 2 .

37 P ct.

79. In  each o f  the courts at C alcu tta  and M a d r a s  only, one Ecclesiastical cause jg report 
was decided during the three years from 1840 tO IBdB, and no A d m iralty  cause for Bombay, 
was decided in  either.

80. There is reason to believe th at the business Of the Supreme Court has 
increased at C alcu tta  since 1842. O n  the other haad, it  is stated in the public 
prints, that at M adras it has still farther declined. T hese fluctuations dictate the 
expediency o f  keeping a margin for contingencies, in fram ing an. estimate o f the 
income from fees which w ill accrue to Governnq.ent to m eet the expense to be 
incurred for salaries.

81. A t  C a lcu tta  w e reckon upon a savipgj by the proposed arrangements, of 
73,800 rupees per annum, besides th e present surplus ft’Om fees, estimated above at 
18,633 rupees p er annum, the total being B2,433 rupees, independent of the com 
mission on estates, &c. Here, then, is room fer further reducing the charges on 
proceedings in  court to  a great exten t. Taking th e  present court fees to amount 
on the average to 2,22,469 rupees, as above stated, it  Would seem that they might 
be reduced in th e proportion o f 3 7  per cent., or to  about 1,40,000 rupees, and 
that there would still remain a surplus o f 10,000 rupees* to secure the G overn
ment against loss. Referring to  th e amount of fee$ leviable at the beginning of 
1837, the reduction in  favour o f the suitors would then be above.60 per c e n t.f

82. A t  M adras and Bom bay, the objects o f rem unerating the officers o f the 
Supreme C ourt b y  moderate salaries instead o f fees, m ay-be effected, as w e have 
seen, not- only w ithout a loss to  Governm ent, But w ith a considerable saving, 
supposing the. fees to be continued as heretofore. I t  ’ is not the intention of 
Government, how ever, to save, but to relieve the suitors to the greatest exten t that 
is possible, w ithout increasing the charge upon the Treasury. It w ill be possible, 
under the proposed arrangement, to  guarantee the Goweimment against loss, and 
yet to make a considerable reduction in the fees o f court at both Presidencies.

83. Taking th e  present net em olum ent o f the aBove-meutioned officers o f the 
court at M adras, or th e residue o f  the aggregate am ount o f  salaries and office 
allowances, fees and commission now  received by them, after defraying the charges 
of their offices, and setting o ff the aggregate o f their proposed future allowances, 
there remains, as above stated, a  surplus o f 67,877 rupees.^ Throwing out for 
the present th e n et commission on estates under the management o f the Official 
Administrator, and setting off only the salaries to be paid by Governm ent,

deducting

9,22,469
82,313

1,40,156

* Expected saving - - - - - -  92,433
Reduction - - -  - -  - - 82,313

Surplus - - - - . 10,120

t  Fees in 1837 - .................................................................... ........ . 3,56,641
Amount estimated to remain after the deduction now proposed - - - 1,40,000

2,16,541

t Amount of present net emoluments of officers 
Proposed salary and commission

14. M M 4

1,82,727
74,850

67,877
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The gioss amount 
of the fees we cal
culated at 1,27,770 
rupees.

22 June 1842.

deducting tfiat portion o f  tlie Registrar’s em olum ent which is to  be derived from 
commission, the surplus is 54,421 rupees.*

84. T  o guard the G overnm ent against loss, it  m ay be proper at first to reserve 
a surplus equal to about 10  per cent, of the salaries to' be paid ; say 70,000 rupees. 
There w ill then remain 47,400 rupees, as the am ount o f reductions in the fees of 
court in the offices above-mentioned, which m ay be safely effected, being 37 per 
cent, o f the whole.

85. A t  Bombay, reckoning in the same way, there w ill rem ain 22,668 rupees,! 
as the amount of reduction w hich can safely be made in the fees o f the offices in 
question,'being 25 per cent, o f the whole.

8 6 . Should reductions be made to the e x te n t above suggested at Madras and 
Bombay, the relief to suitors w ill be greater in  proportion than was afforded in 
the first instance at C alcu tta, where the reductions effected in 18 3 7  w ere not quite 
24 per cent., exclusive o f the relief resulting from the substitution o f  the Com
pany’s rupee for the Sicca, in which respect no alteration is necessary at the , other 
Presidencies, where the S icca rupees have never been known.

87. The reductions effected at C alcutta in 18 3 7, and subsequently up to the 
present tim e, with the sam e exception, come to  about 3 7  per cent., or the same as 
is now proposed to be given up at Madras, and rather more than 1 1  per cent, over 
w hat is proposed to be given  up at Bombay.

8 8 . Sir C . Gambler, the C h ie f Justice at M adras, declined to com ply with our 
:yequest to him, to state to us his views o f  the alterations w hich m ay properly be 
made in the present table o f fees in the Suprem e C ou rt at that Presidency; but 
the late Puisne Judge, Sir J. D . Norton, sent us a table exhibiting both the present 
rates and those proposed by the C h ie f Justice to be substituted for them, with 
copy o f a correspondence betw een him self and the C h ie f Justice, to  which he 
referred, as showing his oVm views on the subject, and his reasons for not agreeing 
to the reductions proposed by the C h ie f J u s tic e ; he com m unicated to us at the 
same tim e copy o f  a letter containing some queries on the subject, wffiich he had 
addressed to  the Master, and the answer o f  the latter.

89. T h e  C h ie f Justice at Bom bay did us the favour to  transm it a statement of 
the fees o f  his court, contrasted with those levied at C alcutta, observing that, 
on the W'hole, it appeared to him  that the fees were low er at Bom bay than at 
Calcutta, and that in the few  instances in w hich  th ey  w ere higher, they might 
w ell be reduced.

90. W e  are not in possession o f the rules o f  th e courts at M adras and Bombay, 
but we believe that little  has been done in  tfio w ay o f curtailing proceedings by 
which chiefly the suitors have been relieved from  expense in the court at Calcutta, 
as shown in the Report o f the Registrar. O n this subject Sir J. D . N orton, in one 
o f his letters to the C h ie f Justice at M adras, observed as follows : — “  It  seems to 
me, that it  w ill be advisable to  consider the recent alterations in the pleadings and 
practice o f the Court o f Chancery at home, w ith  a  view  to the introduction of such 
of them as m ay be suitable to this country. B y  curtailing proceedings and simpli
fying practice, we have an obvious and ju st mode o f  diminishing expense, and it is 
to these means rather, and not to the dim inution o f court fees, that I look for the 
relief o f the burthen of-the suitors. It is clear th a t in any possible reduction o f’ 
fees, the saving must be very small.”

9 1 . Concurring

* Present net emolument as per Schedule in para. 47, 4,32,727 
Deduct net commission - - - - - -  8,256

1,24,471
70,050

54,421

Proposed allowance. 
74,860

Deduct Registrar’s 
sliare of com
mission - - 4,800

-f- Amount of present net emolument of officers 
Deduct commission on estate

Proposed amount of salaries, exclusive of commission - 

Reseive, 10 per cent, upon salaries -

70,060

1,09,341
18,957

90,884
61,660

28,824
6,156

22,668
Assumed Gro.ss Amount of Fees . Rs. 90,078
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91 • Concurring in these views, it appears to  us that the first step to be t 9.ken at 
Madras and Bom bay respectively, is to introduce the improvements in practice 
which have been adopted at C a lcu tta  after the exam ple o f the courts at home, and 
which, as shown by the Registrar, have been - so signally efficacious in reducing 
expense. W e  apprehend that all those improvements may be carried into effect 
without exhausting the saving w hich we expect to result from the official ai-range- 
ments above proposed, and that there w ill'still be, room for a reduction o f charges.

■9 2 . I f  it  were necessary to fram e impiediately a uniform scale o f fees for all the 
OOurts, w e th in k  that the nearest approximation to a  fair standard would probably 
result from  an a^ustm ent, on the principle of reducing the fees at Madras and 
Bombay, wherever, for precisely^the same services, th ey  exceed those charged at 
Calcutta, and, on the other hand, reducing the fees at Calcutta where they exceed 
those leviable at Madras and Bom bay, taking the low er o f the two as the standard ; 
but it  is quite impossible to foresee w hat Would be the effect o f  such changes in 
diminishing the fee fund, out o f  which the salaries are to be paid ; and as it is not 
the present purpose o f G overnm ent, as we Understand, to allow o f reductions 
beyond the saving which m ay be expected from the reformation o f  th e ministerial 
ofiices, and there is no urgent occasion for Ooududing a general arrangement at 
once, we th ink it  advisable fo postpone any attem pt at it, until the first step above 
suggested has been taken at M adras and Bom bay, and the practice o f the courts 
has been so far assimilated.

93. But there is one item  o f charge which we have no hesitation in recommend^- 
ing to be reduced im m ediately, nam ely, the Charge for writing. The Registrar of 
the Calcutta C ourt observes, that b y  the alteration on this head,* which was intro
duced there in 1837, as abo\e noticed, together w ith the abolition o f  the practice 
pf engrossing depositions taken  b y  the Exam iner in Equity, “  a reduction of 50 per 
cent, was at once made in a ll th e  offices o f  th e  court, in the heaviest item o f  
chai’ge which the suitors had to  pay" under the old  system .”  W e  have remarked 
how much greater relief would be afforded b y  adopting the suggestion o f  Govern
ment, that the charges for copying should be assimilated to the rates observed in 
the Governm ent offices; w e recommend that this arrangement be now intro
duced in all the courts a t M adras and Bom bay. T h e  rule as to the number o f 
words to be contained in the folio already agrees w ith  that which obtains at C a l
cutta, but at Madras the ordinary charge for w riting per folio is one rupee ;f  at 
Bombay it  is eight annas.

9 4 . - W hen the proposed assimilation of practice has been accomplished, if, not
withstanding the diminution o f  court charges by the abolition of useless proceed
ings, and the general retrenchm ent o f superfluous m atter in the records of suits, 
and by the direct reduction in  th e  .charge for writing, the saving by the proposed 
reform o f th e  m inisterial establishments at M adras and Bombay should stilL ad
mit o f further reduction, it w ill be comparatively easy, with the assistance of the 
Judges, and profiting by the experience gained in the meantime in th e  court at 
Calcutta, to  determine w hat can be further done tO relieve the suitors, and towards 
the object o f  equalizing the cost o f proceedings in the several courts.

95. W e  m ay here observe, that it a p p e a l, b y  the public newspapers, that an 
order has been lately  passed b y  the Judges o f  the Suprem e Court at Madras, disal
lowing certain fees, “  not sanctioned by th e table o f fees, settled and approved 
under the charter,”  which have been taken by the Sheriff, Master, Registrar and 
Prothonotary, Exam iner and Judges’ C lerks respectively.

96. W e have applied for a copy o f any correspondence which may have passed 
between th e Governm ent o f  M adras and the Judges on this subject, but we have 
not thought it  necessary to w ait for it.

97. In  answer to our request to the Judges at Calcutta, to favour us with a 
statement o f the frii’ther reductions o f fees which they had in contemplation, as in
timated in the letter to G overnm ent, under date the 14th  September 1842, the Chief 
Justice states, that the Judges have made no further effort to reduce the fees o f court, 
in consequence o f the letter referred to not having been replied to by the Govern
ment. H e adds, that “  the Judges are not officially acquainted with the views of 
the Governm ent relative to the proposal,- that the Government should permit the

reduction

N o. 1 .
On Fees and Sha
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of the Supreme 
Courts.

Ordh Curia?, 
5 April

Mipute, 1 3  Feb. 
1844*

*  The folio to contain 90 words instead of 72, and the charge for writing reduced from 10 to 5 annas 
per folio. ‘ "

t Present charge 1 rupee for 90 words; proposed 1 rupee for 1,440.
1 4 . N  N
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On F̂ ê  and Sala
ries o f the OfBcers 
of the Supreme 
Courts.

reduction of some of the fees o f court, of which th e  G overnm ent are no-w the re
cipients, but that their desire to effect all practicable reductions o f  th e  cost o f the 
establishment, at the earliest period, has not suffered any abatem ent.”

98. Since the date o f this communication from th e  C h ie f Justice, th e Judges",* 
■ with the concurrence of Governm ent, have made a change in the practice on the 
Equity sid e,f calculated, they say, to produce Some, though hot an important re
duction, in the receipts of the Governm ent from th e,fees o f court. “ T his charge 
is thus explained by the Judges ;— T h e  practice w hich has hitherto prevailed here, 
requires that, when a motion is made, all documents on grounds on which it  is 
made he hied in court, and that, when filed, they rem ain in  c o u r t ; i f  the opposite 
side requires, as he usually does, to  m ake use o f them , he must tak e  office Copies of 
them, and these office copies m ust again be filed by  him as part o f his grounds of 
opposition ; and if, in after stages of the cause, fresh motions are m ade which re- 
quire'these same documents to  be again submitted to  the court, fresh office copies 
are required, which office copies are again to be filed. In  the case, therefore, of h 
protracted E quity suit, much needless delay and expense is incurred in consequence 
o f  a practice at variance in this respect with the p ractice o f the Coui't o f  Chancery, 
and the grievance becomes still greater in case o f an appeal, upon which not only 
the transmission, but the printing o f all documents is.required. T h e order passed 
by the Judges dispenses w ith office copies in such cases, and doubtless, as they ob
serve, it  is one whereby m aterial improvement w ill be  made in the administration 
o f  justice, and whereby the suitor w ill receive an im portant relief.”

99. The decrease in the incom e from fees in consequence of th e change of 
practice, the further reduction proposed in the charge for transcription, and the 
abolition o f the fees for services now performed by th e  Accountant-general of the 
court, which w ill he unnecessary under the arrangem ent we have recommended, 
that the Accountant-general o f  th e Governm ent shall act in the same capacity to 
the court, w ill absorb a part o f  th e saving We anticipate frofn the new  organization 
o f the m inisterial department o f  the Court, but there w ill be scope for further re
ductions to a considerable extent, and with reference to the disposition which the 
Judges have alw ays evinced to  effect every practicable alleviation o f  the burden 
upon the suitors, and to their means o f ascertaining w hat charges are most oppres
sive, there can be no doubt o f  th e expediency o f leaving to them  to  determine 
where further retrenchments that w ill be possible, by  Jneans of the said saving, can 
he best applied.

100. There are some suggestions, however, which m ay he offered for their con
sideration. First, whether the office o f  the C lerk o f  the Papers, & c., being con

joined with that o f Prothonotary, some of the fees paid to one or other m ay not be 
dispensed with, and so also, when the office o f Sw orn C lerk  shall be conjoined with 
that o f R egistrar in Equity. Second, whether the charges for attendance upon the 
M aster may not he modified. A t  present, for attendance upon ordinary occasions,

• where there is only one party upon whom such atten-dance can be charged, the fee 
is five rupees. For every effectual and necessary attendance upon m atters referred 
to the Master, and upon which he haS to m ake his report, the fee taken  from each 
side is 16 rupees ; we understand that the attendance is charged for as effectiia], 
when the tim e o f attendance is One hour, and that when a longer tim e is occupied, 
there is a further charge by the hour.. The latter charge is not allow ed either at 
Madras or Bombay.

101. A gain, the T axing Officer chai’ges for attendance-upon the taxation o f 
every attorney’s bill a fee o f  five rupees, and besides that, for every hour actually 
employed jn the taxation o f the bill, 16  rupees, and for anytim e less than an hour, 
at the same rate. A t  Madras th e fee o f  five rupees is allowed for tax in g  a bill oif 
costs, “  exclusive of charges for warrants, attendance and r e g i s t e r i n g w h a t  these 
items amount to, does not appear in the table o f costs, but the M aster observes, 
that where 16  rupees is charged as above at Calcutta, the charge at M adras is 
only R s .  3. 8 . A t  Bombay the charge for taxing every bill o f  costs not exceeding 
six folios, is four rupees, and for every other folio 1 2  annas.

102. The

* From Judges to Govemmentj 31st May 1844. To Judges from Government, 8th June. From Judges to 
Goveminent, 21st June. To Judges from Government, 6th July. From Chief Justice to Government, 
3d June. ♦

+ It appears from the communication of the Master at Madras to Sir J. D. Norton, above refen’ed to, that 
this practice nev-er obtained there, at least in showing cause against a rule nisi.
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ticular account of 9  
costs ill F.quity at

, 102. T h e M aster at Madras appears to question whether, notwithstanding the Letter to Sir J. D 
changes which have been raade in  practice in favour o f suitors at Calcutta, the P- J-
costs are not greater in the court there than they are in the M adras court.
But from such information as w e have been able to obtain, it appears to us that, 
generally speaking, the costs are much less to suitors at Calcutta than at Madras, 
and less also than at Bombn,y, on the P lea  *  side.

lOB. S ir E . Perry shows, dn th e average of three years, 1840, 1841, 1842, that 
a defended cause on the P lea  side o f th e Bom bay court, costs the losing party Bombay 
(paying both his own and his adversary’s charges) about 1,2 0 0  rup ees; that an 
undefended cause costs about 460 rupees; and that even in causes where the de
fendant confesses th e ' claim, or gives a cognovit on the first opportunity, the 
expenses am ount to no less than 189 rupees.

104. W e  have obtained statem ents o f the causes ‘ disposed o f in the courts at 
Calcutta and Madras in 1842 ; in  the Madras statem ent we have the taxed costs 
payable by the losing party to his adversary, that is, the costs of one side only, and 
we find that in simple assumpsit cases defended, the average is 882 rupees, the * 
maximum being 1,242 rupees, th e minimum 492 rupees ; on the whole o f the 
defended cases the average appears to be 1,090 rupees. In a case o f  libel the 
plaintifTs costs, payable by the defendant, were taxed at 1,312 x’Upees ; in a case 
of trespass, defended, at 1 ,1 9 7  impees; in a case o f  assessment o f damages, at 
1,274 rupees.

105. In assumpsit cases undefended, the average o f  the taxed costs o f  plakitiff 
payable by defendant, is 528 rupees, the maximum being 1,068 Tupees, and the 
minimum 439 rupees. In  soine o f  these cases the costs of the plaintiff exceed 
the amount o f  principal sued for.

106. In the court o f Calcutta, the average in 1842 upon all the defended causes, 
taken together, in which the costs payable by the losing party to his adversary 
(exclusive o f  his own costs), a re f stated in the schedule furnished to us, is 713  rupees 
(or for both sides, say, 1 ,426  rupees) exceeding'the general average at Bombay, 
but falling much short o f the average at Madras.

107. The highest amount o f costs o f on© side, taxed  in a defended case, was 
3,136 rupees, exceeding the m axim um  at Madi'as, bxit on the other hand, the 
minimum falls much short o f the minimum at M adras ; viz. at Calcutta, 138 rupees, 
at Madras, 492 rupees.

108. In undefended cases the difference is very great, for the most part, indeed
with very few  exceptions the w hole amount of costs given, payable by defendant 
in a confessed case in th e  C alcu tta  court, is R s .  45. 2. while at M adras the
minimum, as above stated, is 439 rupees. A t  B om bay, the charges in such cases 
come on the average to 189 rupees.

109. S ir E . Perry observes w ith  respect to Bombay, that high as are the expenses 
of. suing on the Common L a w  side, they are trifling when compared w ith those 
on the E quity side ; “  it is perhaps sufficient to say (he adds) that as the length of 
an equity suit, when compared w ith a common law  cause, may be reckoned by 
years almost, instead o f m on th s; so the costs o f such suits may he counted 4n 
thousands instead o f hundreds o f  rupees, as in the other ease.”

1 1 0 . T he rem ark as to expense is probably applicable also to suits on the Equity 
side, both a t  C alcu tta  and M adras. W^e have not the means to m ake any 
thing like an accurate comparison o f the costs in Equity at these Presidencies, 
but we ai’e inclined to think, th at on the same proceedings they are less in the 
Calcutta court than in that o f M adras, as was to be expected from th e  improve
ments in practice introduced in the former. Referring to the schedules furnished 
to us, o f th e E qu ity  suits disposed o f at both Presidencies in 1842, we find that at 
Madras, in the suit in which the amount o f taxed costs on one side payable by 
the. opposite party was low est, the sum was 3,410  rupees, the subject beirig,
“  specific performance o f a contract in-respect o f land in the Neelgheiries, sold by 
auction to the plaintiff for 3)870 rupees the case was beard oii bill, answer and 
evidence. In  another case heard on the same proceedings, in which the value on 
the matter in dispute w as.5,356 rupees, the costs o f the plaintiff allowed on tax
ation amounted to 5,881 rupees. In a cafe heard on bill and answer, and again on

' furthfei:

f  The number in 
whieL the co-sts are 
stated bears a small 
proportion to the 
whole.

I We have some doubt about these, for we have seen bills of costs in cognovit cases, in the lowest of wliiih 
the amount allo wed is Rs. 182. 9. In this case there was no fee to counsel: the court fees amounted to 
Rs. 361 9. In another case, in which the costs were taxed under a certificate of judgment confessed, the 
amount allowed was Rs. 87. 15. 6., of which Rs, 24. 8. was tĥ  amount of court fees.

14. N N 2 ‘
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furtlior directions, in whicli th e subject was the w ill o f the plaintiff’s father, afid 
the respective rights of the plaintiff (son), and th e  defendant (widow), under 
the same, the property involved being more than a lac o f rupees, th e  tax ed  costs 
o f the p laintiff amounted to 3,996 rupees, and o f  th e defendant, to  3,029 rupees. 
In  another fam ily suit, in w hich a b ill was filed in th e names o f certain infants, 
praying that their fortune, under the w ill o f their father, in  th e hands o f  the de
fendants, m ight be secured to them, and the trusts o f the wilL executed, the 
defendants apparently adm itting the claim, and one o f  them  being b y  the decree 
appointed guardian o f the infants, th e taxed costs o f  the p lain tiff amounted to 
7,705 rupees, and those of the defendant to  6,637 rupees, the case , having been 
heard on b ill and answer, and on further directions, after report m ade %  the 
Master. A gain, in a suit brought by the executor o f  a  party deceased, praying 
that the w ill o f the deceased m ight b e  established, and the trusts thereof 
carried into execution by the Court, and the clear residue secured for th e benefit 
o f the defendant, and the children o f the deceased, heard upon b ill and answer, 
and reading th e w ill and probate, and on further directions, on the report of the 
Master, the taxed  costs o f the p la in tiff amounted 8,612 rupees.

1 1 1 . In th e Calcutta court w e  find a suit for participation o f fam ily property 
valued at 60,000 rupees, h ea rd . on b ill and answer, and disposed o f  on consent, 
the taxed costs of the p la in tiff being 484 rupees, and o f the defendant 592. 
In a case heard on bill and answer, and evidence, in  w hich the b ill was dismissed 
with costs, th e amount o f the plaintiff’s costs, allow ed on taxation, was 2,136 
rupees, and th e amount o f the defendant’s 3 ,974 rupees. In  another case heard 
on bill and answer, and eVidenOe, and disposed o f b y  a  final decree (the original 
bill having been filed in 18 18 , th e answer in 1819, and the evidence taken  in 1820, 
and the suit revived by a new b ill filed in 18 41), th e  taxed  costs o f  the plaintiff 
came to 2,940 rupees, and o f th e  defendant to 2 ,1 3 7  rupees.

112. O n a b ill in a  m ortgage case, disposed o f  b y  a  decree e o !p a r t e ,  for fore
closure o f th e mortgage, the p la in tiff 's taxed costs amounted to 2 ,216  rupees. 
In  a suit for a  mortgage debt o f 20,000 rupees, disposed o f  b y  a decree jsVo cotifesso, 

the plaintiff’s costs, as taxed, amounted to 2,766 rupees.
113 . In a suit for a m ortgage debt o f 16,332 rupees, heard on the pleadings, 

the plaintiff’s-costs (taxed), amounted to 1,727 rupees, and those o f the defen
dant to 1,051 rupees.

114 . In  a suit amicable, it  w ould seem, to declare rights under a '  marriage set
tlement and w ill, the taxed costs o f the p lain tiff amounte<i to 3,060 rupees, and 
of defendant to 634 rupees.

115 . B ut w hile We notice these cases as carrying less costs probably than would 
have been incurred at Madras, w e must m ention another, in which the charges 
appear to be enormous ; the case w e refer to is entitled, “  Ranee H urro Sundery 
Dossee and others v .  C ow ar K istnonauth R o y  Buhadoor and others,”  and 
“  Cowar K istnonauth R oy Buhadoor v .  Hurro Sundery and othei^s,”  for per
formance o f trusts in the w ill o f  the father o f  the defendant in the original suit, 
and plaintiff in the crossfsuit, and for m aintenance o f widow and fam ily. The 
two hills were filed respectively on 27th  and 28th Septem ber 1839, and upon the 
bills and answer^ references w ere made to the M aster. The M aster appears to 
have reported upon one Subject o f  reference, 3 1s t  M a y  18 41. H e m ade *a sepa-i 
rate report, 3d M arch 18 4 2 . T o this separate report exceptions w ere filed, which 
were heard, and overruled w ith  costs, 30th M arch 1842.* T he costs o f  the 
plaintiff t  allowed on taxation, according to the schedule furnished to us, amounted 
to 49,306 rupees. The first reference to  the M aster was dated 30th Janu ary 1840, 
amended 18th June 1840. T h e last reference was dated 1st M arch 18 4 1 .

116. W e  come now to the question o f the Commission to be charged on the 
official administration o f the estates o f intestates.

117 . W e  consider it settled, that the officer Charged w ith this d u ty, w hether 
attached to the court, as at M adras and Bombay respectively, or separate, as, on 
the suggestion o f the C h ief Justice, we recommended w ith  regard to C a lcu tta , shall 
be remunerated, partly by a fixed salary, and partly by  jf proportion of»the com
mission chargeable upon the estates. I t  has been suggested, b y  b o th  S ir  J . D . 
Norton and S ir  E . Perry, that the objects in view  in  this arrangem ent m ay be

obtained,

• This is the matter which is noted as disposed of, in th6 schedule for t842. But the proceedings before the 
Master is, as to other matters, continued till to^wds the end of May 1843.

•f The Defendant’s costs were not taxed.
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obtained, without depriving the officer o f  a  personal interest to stimulate his On Fees and Sala-
activity, by allow ing him a small per centage (Sir E . P erry  says, half per cent.), .......
upon every estate administered by him, in addition to his salary. Upon this principle, 
we propose that four-fifths o f the intended remuneration shall be given as salary, 
and the rest shall be made to depend on the amount realized by the Administrator,' 
by allowing him a  certain proportion o f  the commission chargeable thereon, cal
culated on an average to the equivalent to  the remaining one-fifth. This we think 
will be sufficient to  Supply a m otive to the Adm inistrator to  exert himself w ith all 
due diligence, w ithout exciting him to  grasp too eagerly at opportunities for pxer- 
cising his functions, when there is no necessity for his interference.

118. The President in Council, w ith  the concurrence o f  the Governor-general, 
on the 5th A u gu st 1842, addressed a le tter to the Judges o f  each o f the Supreme 
Courts, requesting their opinion, am ong other things, upon the expediency o f  re 
ducing the commission tq be drawn b y  the Ecclesiastical R egistrar upon the 
administration o f the estates o f  intestates, suggesting that it might be fixed at 
one per cent, -upon invested property, when the amount is considerable, w ith an 
increasing rate for smaller sums, leaving five per cent, to be  charged as at present 
on other descriptions of property.

119. The Judges appear to liavq agreed generally as to the propriety o f reducing 
the commission, b u t they offered various suggestions on the subject.

120. The Judges at C alcu tta  said, that “  the rem uneration by commission 
must be by giving a general commission upon the principle o f an average. A s 
the commission now  is, the commission o f five per cent, attaches on the assets 
realized; that is, on the value o f  what m ay be, termed th e  principal o f the fund, 
of whatever it m ay consist. I f  th e circum stances o f  an estate require a continuing 
administration, and the investm ent o f  funds, and the receipt o f  the proceeds o f 
the same, whether dividends, interest, rent, &c., a further commission Of five per 
cent, on the amount o f such recurring receipts is  received. The best course to 
be adopted, as it  appears to us, w ould be to reduce th e commission, on a 
future vacancy, from five per cent, to three-and-a-half per cent., and on recurring 
receipts, to reduce the commission to tw o-and-a-balf per cent., except as to houses 
and buildings, which are very troublesom e, and an expensive item  o f administration 
in the office, that w e think the fu ll reduced commission, viz. three-and-a-half per 
cent, should still be payable on these receipts.”

121. The following are the observations o f tfie C h ie f Justice at Bombay, Sir
H. Roper:— “ T he H onourable the P resident in Council suggests, that the charge 
for administration o f invested property (by which, I presume, is intended money 
invested in Governm ent securities), be  fix:ed at one per cent, where the amount is 
considerable, w ith an increasing rate for smaller sums, leaving five per cent, to be 
charged, as at present, on other descriptions o f property. I t  appears to m e that 
no more than one per cent, commission should be allow ed for administering 
invested property, o f  jvhatever am ount. To this m ight be added a trifling charge 
for what natives term  petty brokerage, i f  actually and properly incurred. O n  
other descriptions o f  property, I  th ink th e commission should be not five per cent, 
as at present, but tw o or tTyo-and-a-half, or at the utm ost three per c e n t .; m er
chants here transact the like business at such rates, except where they a ct as 
administrators, I f  the rate o f  commission payable to th e Ecclesiastical Registrar 
were reduced, th e rate o f  commission granted to administrators in India gene
rally might at once be put upon the sam e footing, a  m ost valuable boon to the 
public.” '

122. Sir E . P erry  recommended th a t the commission should be reduced to tWo 
or tw6-and-a-half per cent.

123. Sir E . G am bier and Sir E . P erry  concurred in recom m ending that com
mission should be disallowed to private executors and administrators. This m ea
sure Sir J. D . N orton thought ob jection ab le; he said it  would, in his opinion, 
be “ better at once to declare that th e Registrar shottld be tlie sole adminis
trator.”

124. Upon a review  o f  the various suggestions o f  the Judges, the President in 
Council came to the conclusion, that commission on th e administration o f intes
tates’ effects, w hether by the official or common administrator,'should be reduced, 
and thought that a distinction m ight be made between vested and uninvested effects, 
and, perhaps, betw een houses and other vested property, or with reference to the 
amount o f assets obtained. H e was o f  opinion, that the commission now received

14. • N N 3  , in
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6,062 rupees.

4,800 rupees.

iu India by executors should be reduced, or, perhaps, altogether prohibited. 
AVith suggestions to th e above effect, bu t w ith ou t any definite proposal as to the 
rate o f  commission to be allowed, he subm itted the subject for th e  consideration 
o f the Governor-general.

125. T he opinion o f th e G ovem or-geaeral was expressed as follow s:— “ The 
Governor-general entirely agrees w ith those who think that the commission upon 
administrators o f intestate property should be much reduced. T h e  present per 
centage is extravagant, and should be reduced to tw o per cent., vrith this excep
tion, that the per centage upon the adm inistration o f funded property should not 
exceed one per cent., for it gives no trouble.”

“ The Governor-general doubts whether it  Would be expedient to take away 
altogether the per centage now received b y  executors. In  India, the executor can 
rarely be a relative o f  the deceased person, frequently not even a very intimate 
frien d ; further, in India, every man has some em ploym ent, and whatever be does 
as executor must be in th e rare and short intervals o f hjs ow n business. There 
would be a danger o f  executors renouncing executorship, i f  there were no emolu
ments attached to the d u ty ; and the G overnor-general would not object to allow
ing to executors a per centage o f One per cen t.”

126. T he established charge o f agents on the m anagem ent o f  estates for executors 
or administrators is two-and-a-half per cent., and this, w e think, would be a proper 
charge upon estates managed by the Official A d m inistrators; bu t a reduction to this 
extent could not be m ade generally, w ithout subjecting the Governm ent to extra 
expense. A t  Madras, for exam ple, i f  th e  commission were reduced one-half, the 
remainder would not pay even the charges at the rate o f  late years. A t  Bombay 
there would remain, after defraying the charges, 4,446* rupees per annum ; reduc
ing th e commission to three per cent., or three-fifths; the amount at Madras 
would be 11 ,0 14  rupees, and at Bom bay 12 ,2 2 7 ; and, tak in g  the Bombay 
charges as at present, there would be a surplus there o f 6,384 rupees.f At 
M adras the charges are unaccountably large compared w ith  those at Bombay, 
being at the former 55 per cent, o f the commission, w hile at the latter they are 
only 28 per cent. W e  have no doubt that the charges at M adras may be reduced, 
i f  not to  a parity w ith those o f Bombay, a t  least in a proportion near to that 
which the commission is proposed to be reduced. Supposing th e charges to be 
retrenched by two-fifths, the amount would then be som ething more than 6,000 
rupees, or about 33 per cent, o f the commission realized, which, paid out of the 
reduced commission, estim ated at 11 ,0 14  rupees, would leave about 5,000 rupees, 
exceeding by a trifle the balance expected  to  accrue to the R egistrar from this 
source.

127. Upon the whole, w e think with the Judges at C alcutta, that it is best to 
allow  a  general commission upon the principle o f  an average, instead of a com
mission varying in rate according to circum stances; and seeing that three per 
cent, is thp lowest rate which would be suitable at M adras and Bombay, we 
would recommend that it  be adopted as th e general rate for all the Presi
dencies.

128. At

• Average comiJiission - - - -  - - - - - -  18,364
OUe-half 9,182

Average charges - - -  - -  - -  - -  - 10,102
Average Commission - - - - - - - - - 20,379

Half - - - - - - - - - -  10,189
Average charges - - -  - -  - -  - -  - 5,743

m i~. ...... »

4,446

t  Madras.— Present commission - - - - - - -  - 18 364
Deduct 2-5ths - - - - - - -  - _ 7’g6o

Remainder - - - . -  - - _ _ n ,014

hombay.—Present commission - - - - - - .  - - 2 0  379
Deduct 2-5ths - - - - - _ . 8^52

Remainder - - - ............................................ 12,227
Deduct charges - 5,743

Surplus - - - 6,334
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128. A t  Calcutta the gi’oss amount o f the commission on estates administered Prom the Registrar, 
by the Ecclesiastical Registrar during the last three years appears to have averag’ed 3o June 1845. 
84,091 rupees. A t  tAvo per cent, the amount would have been 50,455 rupees ; 
the charges on the avefage amounted to 23,979 rupees; the surplus, therefore, 
would have been only 20,476 rupees, or 3,524 rupees less than the proposed
remuneration o f the officer; but the commission o f the Receiver and the 
Assignee of the Insolvent Court are to -be added. The average at the present 
rate of the Receiver’s commission is 13,315 rupees, and o f the Assignee’s 23,347 
rupees; total 36,662 rupees; but we would recommend that the commission of 
those offices be reduced in the same ratio as the commission of the Official 
Administrator, viz. to three per cent. A t  this rate the amount would be 21,994, 
from which is to be deducted the charges, which are stated to amount on the 
average to 10,128 rupees, leaving a surplus o f 11,886 rupees, which, added to the 
surplus commission on estates^ 26,476 rupees, makes a total of 38,342 rupees, 
exceeding the proposed allowance to the officer by 8,342 rupees.*

129. W e are o f opinion* that the rate o f commission allowed to the Official 
Admini strator should be applicable equally to private administrators and execu
tors. We do not think it expedient to deny emumission to all but the Official 
Administrator, or to enact that the administration o f the estates of intestates shall 
be committed to the Official Administrator exclusively.

130. It appearing to us that it would be an advantageous arrangement to make Sheriff, 
the Sheriff of each o f the Supreme Courts a permanent officer, and that in such
case the Deputy Sheriff might be dispensed with, v>e requested the Judges to 
favour us with their opinion as to the propriety and expediency o f this measure, 
aad if they should consider it to be fi-ee from objection, to suggest what would be 
au adequate remuneration for the office, i f  it should be held by itself, and also to 
state whether it could properly be held united with any other office connected Avith 
the court.

131. The Chief Justice at Calcutta (the other Judges concurring) recommends 
the proposed'arrangement, and suggests that the, office o f Sheriff may be united to 
that of Coroner,

132. The Judges at Bombay also recommend it, and no objections are offered by 
the Judges at Madras.

133. The duties o f Sheriff are at present performed generally by the Deputy; 
and the Puisne Judge at Bombay (the Chief Justice apparently agreeing), advert
ing to this fact, suggests that the latter officer should be constituted the permanent 
Sheriff, with the present salary o f the High Sheriff, and half o f the fees, which 
would give him

50,455
23,979

26,476

Fees
Salary -

2,541
4,200

6,741

being an increase upon his present incotoe of^l,94i rupees. This adjustment, he ob
serves, would produce a saving to Government o f3,600 rupees, the present salary o f 
the Deputy, and at the same time would afford a considerable benefit to suitors in 
the saving of half o f the fees in the execution o f process.

134. A t

Charges of Assignee 
Cbarggs of Receiver

...........................................7,696

Take
From

...........................................10,126
- . - - - 21,994

Surplus - ........................................... 11,866
26,476

38,342
30,000

8,842

It is necessary to keep a margin for contingencies, and to meet extraordinary charges, such as are men, 
tioned in the report of the Assignee of the Insolvent Court ; there will probably he some receipt occasionally 
in the office of Curator, under Act XIX. of 184], hut the amount, it is supposed wilhnht he considerable 
on the average.

14. N N 4
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134. A t Madras, the High Sheriff has a salary o f 4,200 rupees for his, duties 
as an officer of the Supreme Court, and his fees amount on the average to
7,487 rupees - - - - -  ,  Total - - 11,687

And allowance for execution o f mofussil process - - - - 2,400

The Deputy Sheriff has a salary o f 
Palaiikeen allowance - - -

- Rs. 2,520 
* 504

14,087

And fees averaging
8 ,0 2 4

7 1 2

3,736

Total emoluments o f Sheriff and Deputy, exclusive of| 17323 
allowance for establishment - *- - - _j ’

Half.

8 ,19 9

4,099

Sheriff, fees, 7,487 Supposing the fees to be reduced one-half, as suggested for Bombay, there
Deputy, ditto 712 Would remain 4 ,0 9 9  rupees, yvhich, with the present salary o f the High Sheriff,

4 ,2 0 0  rupees, would give 8 ,2 9 9  rupees per annum for'the remuneration of the per
manent Sheriff, and Government would save the allowance now made to the Deputy 
Sheriff, 3 ,0 2 4  rupees, and 2 ,4 0 0  rupees, the extra allowance to the Sheriff; totd 
5 ,4 2 4  rupees, while the suitors would be benefited by a saving of 4 ,0 9 9  rupees 
on the execution of process.

136. A t  Calcutta the Sheriff has a salary o f Rs. 1,167- 8. 5. per annum, and 
the Deputy an allowance o f 1,800 rupees per annum, for the execution of mofussil 
process; total salary Rs. 2,967. 8. 5. The fees amount, on the average, to 
Rs.19,492. 3. 7., but the charges it is stated are very high, the average being 
Rs. 15,997. 12., exceeding the Government allowance for establishment by 
Rs. 11,400. 12. 3., the net income from fees is therefore only ils . 8,091. 7. 4., 
which, added to the Sheriff’s salary, makes a total o f Rs. 5,258. 15. 9., out of 
which he has to pay the Deputy for his services.*

137. W e  think that the suggestion o f the Chief Justice, to unite the office of 
permanent Sheriff with that o f Coroner, should be adopted; the allowance to the 
Coroner, we understand, is Rs, 574. 12. per mensem ; a consolidated allowance of
1,000 rupees per mensem, we think, would be a proper remuneration for the duties 
o f the two offices at Calcutta.

188. Supposing the fees to he reduced one-half, the remainder would be 
9,746 rupees, and if  no reduction could be made in charges, the financial result of 
the proposed arrangement would he unfavourable to Government, for against the 
salary o f 12,000 per annum for the combined offices o f Sheriff and Coroner, there 
would be only Rs. 9,864. 8 ., the amount o f the salaries saved, leaving a deficiency 
o f Rs. 2,135. 8., and the reduced fees would not meet the charges in excess of 
the Government allowance for establishment.f

139. The charges, however, appear to be excessive, and we are inclined to think 
* - that

Rushton’s Gazet- 
. leer, 1841, vol. 21, 
Pan III., p. 244.

Average allowance for establishment

Take
From

Remains 
Salary -

t Salary of Coroner - .  .  .
Ditto of Sheriff . _ - .
Ditto for Deputy for mofussil process

Present average of charges - 
Deduct allowance for establishment

Half of present fees

- 15,997 12 -
- 4,596 16 9

- 11,400 12 9
- 19,492 3 7

- 8,091 7 4
- 1,167 8 6

9,268 16 9

6,897 - _
1,167 8
1,800 - —

9,864 8 -

16,997 12 _
4,596 15 9

11,400 12 3
9,746 - 9

1,654 12 3
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that a permanent officer would be able to-reduce them ; an opinion in’which the pre- 9 " and Sala- 
sent Sheriff concurs. I f  ̂ they could be retrenched-'in-the proportion of 26 per cent, 
it would be-sufficient to balance the account ; if  notj apoi-tion of thesayingin other Courts.

, offices mig'ht be applied, to adiiiit of the fees pn execution of process being reduced ------ -----
as propbsed, unifor-m’ly nt Calcutta, as well as the other J’residenciea, to- oue-half. A t  .
Madras and.Bombay we would likewise combine the office of Coroner -vfith that of '
Sheriff, and* remunerate therofficer by fixed salary'; the sum. o f '800 rupees- jper 

’ mensem', wfe- think, would be sufficient allowance. The'account Would then stand 
as f o l l o w s * ’

- d40.*At Ma(iras, m favourofGovemment;- 
. by the Sheriff -

Salaries spved:
Sheriff
Extra - _ ‘ -
Allowance to Deputy - - -
•Coroner - - •

-Half of the fees at preseht reoeiVed 
- 4,099 '

- - 4,200'
2,400 
3,024 
4,560

Deduct salary of Sheriff to be paid by Government - 

Saving to Government -

- 141. A t, Bombay in favour o f G o v e rn m e n tH a lf  of the present 
' * fees o f Sheriff - - -

Salaries saved:

Sheriff" - - - - - -
Deputy * - - - - - - -
Coroner (unknown), assumed to be the same as at Madras

Deduct salary to be paid by Government 

Saving to Government

14,184-

18,28?'

9,000

8,683

2,541

4,200
3.600 
4,560

- ■ j , i  , --------

14,901
9.600

5,301

142. I t  might, perhaps, be advisable to follow the arrangement proposed with 
regard to the Official Administrator, by leaving a fifth part o f the remuneration of , 
the tSheilff to depend upon the fees collected. Tlie salary at Calcutta would then 
be 800 rupees a month, and at Madras and Bombay respectively, 640 rupees.
The financial result would be the same either way.

143. Sir L. Peel suggests, “ that all process out of all courts within the local 
jurisdiction, should be executed under one and the same officer, and issue from one 
and the same office, observing that fewer abuses Would pi’evail, and it would be the , 
cheapest mode o f executing process.”

144. W e would recommend that the Sheriff of each Presidency town should be 
charged with' the duty o f executing all process put of all courts within and without 
the local jurisdiction, to be executed within thc^imits thereof.

ir
145. W e have shown how the o"bject o f remunerating the officers of the Supreme ■ The. proposed 

Courts at Madras and Bombay by salaries instead o f fees may be accomplished,
with a saving which will admit o f a large reduction in the fees o f court. The pro- the of^e^^of * 
posed change in the mode o f remunerating the officers we consider to be o f the court at Madraa 
first importance. The expediency o f it, we think, is strikingly manifested by the and Bombay, an 
proceedings which have lately taken place in the Supreme Court of Madras, when V̂ject of the first 
the practice o f the Master and Taxing Officer came under the review of the Judges.
We would refer particularly to the observations o f the Judges upon the appeal of ' 
the Master against the order of the court (noticed above in para. 95), disallowing 
the fees which that officer had been accustomed to charge beyond wbat were 
sanctioned by the authorized Table o f Fees. The evils o f a system like that whicli 
now obtains, are well exposed in the following extract from Sir E*. Perry’s letter to 
the President in Council, under date the 5th October 1842.

14. 0 0  . ‘ “ U nder

    
 



syo S P E C IA L  R E PO R TS  O F  T H E
No. 1 .

On Fet-s and Sala
ries of the Officers 
of the Supreme 
Courts.

Recapilulation.

The court fees but 
a small part of the 
costs of a suit, and 
the saving by the 
proposed reduction 
comparatively in
significant.
Total costs - 8,boo
One-eishthT ,, _
court fees -j, ’ 
Effectual relief can 
be afforded only by 
a reforna of the 
system of proce
dure.
On the principle 
advocated in the 
Report, 15 Feb.
i8zw.

Calcutta.

Under the present system, whenever a question arises on which it is necessary 
to obtain the decision o f a court of justice, the interests o f the suitor and the in
terests o f those to w'hom he is forced to entrust the conduct o f his cause, appear to 
run, for the most part, in opposite channels. The former, o f course, desires to ob
tain the judgment of the court in as short a period and with as little expense as is 
compatible with bringing his case fully before the Judge. The interests of the 
latter (with the exception, perhaps, o f counsel, to whom the reputation derivable 
from success supplies a different set of motives) w ill be found to consist in making 
the cause last for as long a period as the client can furnish money to keep the suit 
alive.”

“  One example of the mode in which this operates may be taken from the com
mon case of an account before the Master. A t  a termination o f a partnership, 
for instance, one o f the partners brings a suit for his share o f the profits, and as a 
long investigation o f accounts in such case is usually necessary, the difficulty, or 
rather impossibility, of taking these accounts in a public court o f justice has ren
dered the reference of such matters to the Master’s office imperative; now, in all 
such cases, under the system o f remuneration by fees, the Master is paid so much an 
hour for such attendance upon him ; the attornies on* each side are also paid so 
much an hour; every summons for witnesses issued by the Master entitles him to 
an additional fee, every oath administered, depositions taken, -deed perused, 
bring in each its fee respectively; and at every stage the claim o f the attorney to 
fees proceeds pan passu at least.”

146. .To recapitulate.-^The reduction in the fees o f court, which we consider to be 
practicable in consequence o f the official arrangements we have proposed, will give 
a relief to the suitors, which, upon the estimate we have given above, will amount, 
at Madras, to 47,400 rupees, or 37 percent, o f the gross amount now paid, and at 
Bombay to 22,668 rupees, or 25 per cent.; and we anticipate a further reduction 
of fees in the court g.t Calcutta, to the amount o f 82,000 rupeeSj or 37 per cent, of 
what is now paid; besides this, we contemplate the retrenchment o f one-half of , 
the expenses incurred in the execution 'o f the process o f the Supreme Courts at 
all the Presidencies, by the arrangements w e have proposed for the office of Sheriff. 
Lastly, we propose to reduce the commission upon the administration o f the estates 
of intestates, and upon estates and funds in charge o f the Receiver o f the Supreme 
Court, and the Assignee o f the Insolvent Court from five to three per cent., being 
in the proportion o f 40 per c^nt. .

•

147. The relief that would be afforded to suitors in the Supreme Courts by re
ducing the court fees to the extent indicated^ appears to be considerable by itself; 
but the court fees form only a small part o f the c6sts o f a suit, the proportion varies 
according to circumstances, but the average in the heavier cases w ill probably be

' found to be about one-eighth. The saving o f a third, or even a half o f the court 
fees in a case in which the total costs of the suit amount say to 8,000 rupees, would 
be comparatively insignificant, at the most 500 rupees, or ^  an anna in the rupee, 
leaving the enormous charge of 7,500 rupees still to be borne by the suitor. To 
•give effectual relief in this matter, we believe that a thorough reform o f the system 
o f procb^ure is absolutely necessary. W e  williogly admit that the alterations pro
posed by the Chief Justice o f Calcutta, with the concurrence o f his colleagues, are 
calculated to effect much good in this way, by simplifying and expediting the pro
ceedings o f the court. But the remedy would be far from complete, and we 

• are more and more convinced that*the end cannot be perfectly accomplished, 
without resorting to a system o f judicature ibunded on the principles advocated in 
our Report, under date the 15th February 1844,

148. I f  the arrangements we have recommen&ed are approved by Government, 
we think that they should be carried into effect, as far as present circumstances 
admit, "without delay, and that such as cannot be introduced immediately by 
reason o f impediments arising from existing circumstances, should be expedited by 

,all means that can be devised, as opportunities offer.

149. A t  Calcutta, we would suggest that the present Registrar, Sir Thomas 
Turton, be appointed to the joint offices o f Administrator to the Estates o f Intes
tates, Receiver and Assignee of,'the Insolvent Court, as soon as an Act can be 
passed to legalize'the measure as respects the administration o f estates; that at the 
same time the duties o f Accountant-general o f the Supreme Court be transferred

from
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Report of Judges, 
^  April 1836, 
Schedule (E.) of 
proposed fioRl 
arrangement of 
o®ce.

from the Master to the Accountant-general o f the Government, and that the On Fees and Sala- 
Master be then charged with the proper functions o f Ecclesiastical, Equity and 
Admiralty Registrar, leaving the duties‘Of Sworn Clerk to be superadded eventually, Courts. 
when that office shall be vacated by Mr. O. Dowda the present incumbent. ______:___

150. I t  is stated in the letter o f the Judges, under date 18th September 1842, 
that upon the appointment o f Mr. (now Sir Thomas) Turton to the office of 
Registrar in the early part o f 1841, it was agreed between him and the Judges 
of the court at that time, that he should, discharge all the duties attached to the 
office, and also those o f the Sworn Clerk when that office should be vacated by 
Mr. O. Dowda, and that he should be remunerated for those services by the receipt * 
of the commission as Ecclesiastical Registrar. The Judges said they considered 
this agreement as standing entirely on the footing of a bargain or contract, which 
ougtt not to be broken without compensation ; and in expectation of a reduction in 
the commission, they proposed that what the Registrar might lose in that shape 
should be made up to him by an equivalent salary.

151. Upon tjhe above representation o f the circumstances attending the appoint
ment of Sir Thomas Turton to the office o f Registrar, we are of opinion that his 
remuneration under the proposed arrangement should not fall short o f the amount 
at which the commission on estates was estimated in the .schedule prepared by the 
Judges in 1836, viz. 54,000 rupees per annum* which the Government may be 
considered to have recognized as the intended emolument o f the Registrar. W e

. .think that it w ill be equitable to assign to Sir Thomas Turton an allowance of
54,000 rupees, to be inade up partly o f a salary in the proportion o f four-fifths, or
43,200 rupees, and o f a share of the commission on the sums realised by him' in 
his several offices, estimated to be equivalent to the remaining one-fifth, or lO,800 
rupees.*

• 152. W ith respect to the scheme proposed by the Judges, and agreed to by the'
Government in 1836, for remunerating the other officers o f the court by salaries 
instead o f fees, it is to be observed that the Government, ili signifying their consent 
to the scheme, declared in express terms that it must be distinctly understood,, that 
no officer o f the “  court shall be considered as possessing a vested interest in his 
allowances, and that the power will always rest with the Government to revise 
the arrangements now sanctioned, so as to preventany further charge being incurred 
by the public.”  Subsequently, under date the 5th August 1842, the Government • 
o f India made a communication to the Judges at all the Presidencies, in* which the ' 
intention o f revising and altering the  ̂establishments o f the ministerial officers was 
explicitly intimated. From this.last d^te at least, we think that every person who 
has taken office in any of the courts, mUst be held to have taken it subject to any 
arrangements that might be determined upon between the Qourt ahd the Govern
ment for modifying the establishment, by abolishing offices or otherwise, and for 
regulating the allowances o f the officers.  ̂ .

153. This, it appears from the minute of the Chief Justice, was the understand- 15 February

ing upon which the appointments were ffiade in the Calcutta court in succession to . -
the late Mr. Vaughan, as notified in the letter o f the Chief Justice dated 27th 
February 1843, and the appointment made subsequently must be taken as .alike'.' 
conditional. "

154. Mr. O. Dowda being relieved under the proposed•ari’angement from the From the Judges}
offices o f RecOiver and Assignee o f the Insolvent Court, to which he- was thus Calcutta,;i8 0e- 
conditionally appointed, will, o f course, again receive the full salary of Sworn ‘ 4̂4*
Clerk, which was temporarily reduced on his appointment to the assigneeship.

• '
155. From the necessity o f giving to Sir Thomas Turton an allowance so much 

exceeding what is proposed as the permanent remuneration o f the officer dis
charging the duties o f Administrator, &c., it will nohbe possible at first to reduce 
the commission to the extent intended. I t  might be reduced, hewever, at once 
to four per cent., which would leave a surplus, after paying the said allpwance

’ and

To the Judges, 14 
November 1836, 
para. 9 .

* The Judges in 1842 estimated’the net commission as averaging 60,000 rupees annually, ,and it appeals' 
from a statement furnished by the Registrar, under date the 80th ultimo, that the average of the last three 
years is 61,446 rupees. But it is stated by the late officiating Registrar, in lii$ report of 3d May last, that the 
emoluments have been recently diminished by the estates of deceased officers of the Company’s army being 
generally wound up by the regimental edinmittees. He estimates the diminutiou it  10,000 or 12,00Q 
rupees per annum., ^

14. 0 0 2
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and the charges of the several offices.* The A c t should provide for reducing 
the commission to three per cent, at the .discretion of the Governor-general in 
Council.

156. The Master, under the new arrangement, will, of course, retain his present
salary, and as this .exceeds the permanent salary proposed for future Masters 
discharging the same duties, the fees-cannot be reduced to the full extent intended 
till a vacancy occurs. Still the fees payable to the Accountant-general may be 
dispensed with immediately. ,

157. The principal part o f the duties which we proposed to assign to the third 
officer of the court,, those o f Taxing Officer and Chief Clerk . o f  the Insolvent

Mr. Ryan. Court, are now discharged by one person, who was appointed* conditionally as
above-mentioned; but the arrangement intended cannot be carried into effect 
completely until the offices o f Examiner and Attorney for Paupers shall become 
vacant. , .

158. A t  all the Presidencies the arrangement we propose for the office of 
Sheriff may be carried into effect at the end o f the current year,t and the fees 
may thereupon be reduced at Oncei

MjxJras. 159. A t  Madras, the office o f Master appears to have become vacailt, and we
think it very .desirable to take th« present opportunity to put this office, with 
which that of Taxing Officer is united, on the footing proposed, suspending a 
portion o f the salary we have recommended, until the office o f Examiner in Equity, 
which we proposed to be conjoined with the Mastership, shall fall in.

160. The office o f Registrar was held in August 1843, as appears by the sche
dule-furnished to, us, “  by W . A . Serle-, Esq., during the absence o f N . B. Ackworth, 
Esq.” Ackworth is still absfent, and if he shall not return, there will be an 
opportunity.with regard to this office also, to carry into effect the arrangement we

' . . propose.
161. W e  do not.know wheq it is likely that .any o f the arrangements we have

proposed,’ except. that for' the office o f  Sheriff, can be carried into effect at 
Bombay; ' .

162. In  conclusion, we, would draw the attention o f Government to the 
suggestion offered by Sir E. Perry as to the applicability of the unclaimed estates

* the hands of the Ecclesiastical Registrars to the maintenance’'o f  the Supreme
Courts.’ This.suggestidn appears to us to be well worthy of, consideration. There 
can scarcely be â  doubt o f the expediency o f appropriating this fund at some 

I ‘ time or other, instead o f permitting it to decumdiate indefinitely, by investment 
at interest in Government securities, and we think that the fitness o f the proposed, 

Act No. XXVIL appropriation will be generally admitted. The L^egislature has already provided 
of 1840. for appropriation of unclaimed" dividencls on insolvent estates, after the lapse

of “ a- reasonable tim e”  which the Act is defined to be six years. We think 
' ’ -the period shouldkbe Idnger in the case o f unclaimed estates. The “  reasonable

. time ”"to Jae affowed m this dase, it appears to us,-should correspond with the 
fi5 February-1842, '  period o f limitation for suits for the,;^ecoVery of legacies, whether that be 12 years,

, . as proposed in'oul* repox’t upon proscription, or 20 years, according to the English 
statute'3 & 4 W ill. IV ., c. 27, s. 40. There should be the same .provision 
for; preyiQufe publicaiion, as is -prescribed in section 2, Act X X V II .  o f 1840,- in 
respect, to unclaimed dividends‘on insolvent estates.
■ t . ' ' ■ , 163. As

Bombay.

Minute, 3 June 
1843.

* Grb.ss commission and administration of intestate estates at present - 
‘ Receiver -
'Assi^ee - - • - .  . - _

84,091
13,316

. 23,374

« % *•
• Deduct I-6th « ”

.120,780
24,166

Ammjint oTreduoed commission, at4 per cent.
Allowance of officer %

* 96,624
64,000

' On administration 
Receiver • 
Assigneê

- . Charges j.- ‘
m .# •» ' • — . _ - k ; ^ g 79

- • 2,532
- 7,696

42,624

Surplus
34,107 

- 8,617

4 Suwosing the Coroner to he a fit person to undertake the duties of Sheriff at he is at Calcutta, according to the Chief Justice. ' —  ̂ Madras and Bombay, as

    
 



IN D IA N  L A W  COM M ISSIONERS. 293

"163 . As Crown may be held to have an interest in the unclaimed estates 
referred to, i f  would be proper to apply for a'waiver thereof in the first instance.

164. W e  have to express our regret that this report was delayed from the 
necessity o f Waiting for return^ and answers to references, some of which have 
been received very recently, the last vidthin a few days.

W e  have, &c.

No. 1.
On Fees and Sala
ries of the Officers 
of the Supreme 
Courts.

(signed),.

Indian Latv Commission, 3 July 1845.

C. H. Cameron.
D. Elliott.

From the Registrar 
Supreme "Court,
30 June 1845.

No. 695. *
From E. P . Thompson, Esq., Secretary to the Governrdqnt o f Fort St. George, 

to Q. A. Bushby, Esq., Secretary to the Government o f India ; dated 20 Sep
tember 1845. * ■ '

Sir, •
REPERaiNG to your letter o f liie  23d April last, No. 268, and to my reply of Judicial Depart- 

the 30th June following, No. 502,1 am directed "by the M^ost Noble the Governor ”*®'**’- 
in Council to transmit copy of a correspondence^* which, has siUCe passed- with the 
Supreme Court on the subject o f a revised table o f fees for the practitioners 
and officers o f that court, forwarded by the Judges for the approval o f  this Go
vernment. , ' -

, '  I  have, &c. ' .

(signed) ‘E, P. Thompson,
Fort St. George, Secretary to Government.

20 September 1845. • * -. ■

From the Honourable the Judges o f the Supreme Court, Madra§, to the,Most
Noble-the ^arquis of Tweeddale, Governor in Council, &;C. &c. &c. Fort St.
George; dated'21 July 1845. , ' , *

My Lord, ■. - ‘
W e have the honour‘to forward your Lordship aX hb len f Fees for the practi

tioners, and officers o f the Supreme Court, containing ”such variations from the ̂ 
former table as we have judged it Expedient to submit for your Lordship.’sapprpval, 
such approval being required by, the charter establishing the court, in order,, to 
give effect to any alteration or variations introduced into'the original tablje.-  ̂■

2. In settling the fees which are now bronght under your Lordship’s consideration,,.
we. have endeavoured to give fair and reasonable remuneration for services actually 
performed, taking away altogether such fees ,aS‘ we judged wholly, unnecessary^ 
and reducing o'thers which appeared to us out o f proportion to_,the business 
performed. , . , > *. ' '  *■

3. The charge for copies, a charge'which forms an, important, ingredient in’pro- ,
ceedings on every side o f the court, we have reduced 25 per cent. By the alter^- ' 
tions introduced into the table o f fees. Combined with pew' rules and qrders , 
which we have lately framed, the expense of obtaining probatfe and letters of' 
administration w ill be fdfkiced above 30 per cent. The expenses o f law prbceediiifgs _ , 
in all branches o f the court’s 'jlirisdiction expect, be diminished very '
considerably, probably not less than-from 30- to 40 or 50 ^er cept. \ nnd in^he ; 
most usual and useful forms o f action on the Flea side o f the cpurt, where the ’■ 
value of the matter in dispute does not exceed 500- rupees, the whole'nests'pf . 
suit will be little more than one-third o f what they have heretofore amounted to.,-

, - 4 . By

14.

* From the Supreme Cojirt - 21July 
From thp Supreme Court - - ’ 4 August 
Extract Minutes of Consultations, 6 Au^st , 
To the Supreme Court » - % August’ 
From the Advocate-gpneral - - 13 August 
To the Supreme Court - - 3 September.
From the Registrar - - - - 6 September. 
From the Supreme Court - - - 9 September' 
Extract Minutes of Cohsultations, 20 September

0 0 3

1848.
1845;

No. 587.
■ No. .588.

No. 652*.

No. 694.
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4. By the new tables the solicitors and officers o f the court w ill thus all o f them 
suffer a considerable diminutibnin their emoluments, for which it maybe uncertain 
whether the increase o f business likely to be the consequence, o f this change will 
be sufficient in the course o f time to-afford them adequate compensation. But, 
while this may be doubtful and contingent, the benefit to the public, as your 
Lordship cannot fail to observe, will be certain and immediate.

5. The former Table o f Fees was drawn up in rupees and fanams, 12 fanams being 
reckoned to the rupee. In  the table now presented to your Lordship, the existing 
currency has been adopted.

6. W e  have, in conclusion, to observe to your Lordship, that very great incon
venience is now felt in consequence o f the very defective state o f the existing 
Table o f Fees, and that it is extremely desirable, therefore, not only on account 
o f those who conduct business in the court, but for the suitors also, that an 
amended table should be issued with as little delay as possible.

(signed) Edward J. Gambler. 
W. W. Eurton.

fA  true copy.)
(signed)* P . Thompson,

Secretary to Government.

Madras, 21 July 1845.

(No. 1 .)
O rPO CuEIiE.

1. It is ordered, with the eoncujrence and’ approval of the Most Noble the
(governor .of Fort St. George in Council, that the Table o f Fees heretofore in use 
be varied and altered^’by substituiting,the fees hereinafter mentioned for the fees 
heretofore 'sanctioned and allowed, and that on and after the’ day
of , . • the following fees and no other shall be demanded and received by
the several undermentioned ofl&cer ,̂ and by the practitioners o f this court, for 
business transacted thereih.

2. The folio shall be deemed to consist o f 99 words on the Equity and Ecclesi
astical sides, and of 72 wotds on the Plea and Crown sides o f the .court; the sheet 

.’or brief sheet 6f  ffve such’ folios; and seven figures shall be calculated aS equal to 
one word.

ATtouNSYs, SoticiTORS and P roctors.

For'waitaiit to. Sue or defend, and for every proxy - -
„ letter of demand, - - - - - - -  -, -

*,, every other necessary letter - j
„ endorsing.on writ the amount of debt and costs; - -  - -  - , -
„ every necessary attendance, except at. the public ofiSces,.and except in cases 
otherwisepwvidedfor- ' 1  - -

For every attendance .at Judge's chambers or on the officers of the court at their 
offices in the court-house, on triatterS of course- •? -

For attendance before a'Judge at chambers or the Master On special business
every effectual attendance before the Master, upon reference of matters on 

‘ whjch he. has to make his repUrt, if no counsel is employed by him - . -
For every additional hour so employed - 

„ atbendanee at a Judge's house when necessary - - -
„ every attendance at the'Accountant-general’s and Sub-treasurer’s office - 
„ attendance- takingjnstructions for bills, libels,' answers, allegations, interroga
tories'and examinations between party .and'party - - - , -

For attending the court on comilaon mofions 
„ attending the court on special motions - • -
,t attending the court on trial of causey civil, ecclesiastical or criminal, -each 
day the cause is called On - - - ' -

For attendance on the Grand Jur}tj including attendance on swearing the witnesses 
,, attending’ the Sheriff to receive amount of judgment, and giving receipt - 
„ drawing, per folio, every plaint, bill, libel, answer, plea or other pleading, and 
every other proceedi&g in the court, civil, 'ecclesiastical 6r criminal, and evfiry 
other matter or thing npt otherwise provided for, the, firsj: Folio _

For every other folio - - - i ’ i-
„ engrossment or fair copy for filing, and for every other copy when necessary, 
pê  folio - - V  - -

Jls. a.
2 6
3 8 -
2 4 -
2 4 -

3 8 -

1 4 _ -

3 8 -

7 -
7 — -

15 — -
5

5 — -

3 8
7 •

10 , -
6 — -
3 8

2
1 — •

-  13
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For every affidavit of service, including all attendances 
„  copies of warrants and' other papers requiring service, and not otherwise pro
vided for, per folio - - - - - - - -

For short' notices, including copy and service, when within the Black Town and 
Fort - - - - .  - - - * - -

For every other service within the Black Town and Fort - ,  .  - .
, i For every mile beyond the Black Town and Fort, in the case of all services
whatsoever

Where the service is required to be personal, an a'dditional fee of - 
For perusing papers preparatory to trial and examining witnesses, &e., as instruc

tion for brief, subject to be increased in extraordinary cases - - - -  
For short instructions to counsel to move - - -

„ special instructions to ditto - - - - - - - -
„ drawing briefs, each brief sheet of fi.ve folios - - - --
„faircopy^of ditto,,each sheet
„ close copies of pleadings and other papers, per'folio . - - - .
„ abbreviated copy of bill and pleadings in equity for counsel̂ , each brief sheet - 
„  every bill of costs, including copy and service, per folio -

In actions of assumpsit, debti, trover, detinue and djeptment, in which 
the value of the matter in dispute does not exceed 500 tupeds, one-half of 
the fees above allowed.

On the Admiralty side of the court, the same foeS as are allowed to 
Proctors in the Courts of Vice-Admiralty in Her Majesty’s possessions 
abroad, by any table or tables of fees established under the authority of 
stat. 2 Will. 4, c. 51.

S h e r i f f :

For executing every writ (except summons and subpoena), an4- every citation or 
other mandatory process, and for drawing and taking every haiUbond 

For executing every summons or subpoena 
„  every commitment charging a defendant in custody or .execution, or discharging 
him out of custody , f - -

For endorsing the bail-bond - - - - - - - »•*
„ return of every writ, citation, &c., and for each certificate On partidVreturn 
„ every other certificate - ■ - - -
„ every special return - - - -
„ every bill of sale of goods on execution and sequestration, with the inventdrie 
annexed - - .  - - - - .

For every search in his ofiice - - -
„ necessary translation of any process, notice or Order * - - i « ' -
„  poundage on every debt levied not exceeding I'jooo rupeOs, fivd per cent., and 
on every sum after the first sum o f 1 ,oqo rupees, two-and-a-hatf per cent. '" ’ 

Upon every writ of possession executed, for every 10 rupees of the yearly value ef 
the premises of which possession is given - - - ^

For execution of process w  other matters belonging to his office beyond' the Fort ‘ 
and Black Town o f Madras, (in addition to the other fees) per,mile - '

For keeping possession of property seized, for every .24 hours- ' - -

I f  property IS removed from the premises*and* placed in the hahds of 
the 'Sheriff’s Broker, store-hire or lyarehouse-Foom, aad the necessary 
expense of removal, to-be paid in addition. ’ ,

Upon all sales by auction, the necessary, e*xpenses jpcidental to that 
mode of sale to be assessed hy the Master. ■

For Bailiffs, on return of cepi corpus, to be paid by'the plaintiff - 
„ every advertisement,, besides the cost of insertion - - - , -
„ forwarding any process by letter when required (in- additfoh. tq all other fees 
and postage)

For copies of all papers from his ofiice, per folio_ - .

Inactions of.assumpsit, debt, trover, detinue and ejectment,in which 
the value o f the m'atter in dispute does not exceed $00 rupees,, one-half 
of the above fees.

, '*
M a s t e r  ; * '

For every necessary summons or warrant - - -
„  every notice attached to a subpoena ad testificahdum
„ every effectual and necessary attendance upon matter's referred to him by the 
court, and on which he has to make his_ report or certificate, from each side*

For every oath administered or affidavit sworn 
„ receiving and marking every document or paper left with him, except exhibits 
„  signing and certifying every exhibit produced in evidence, and allowing and 
signing every account or other matter requiring his allowance, and not other
wise provided for - - -  - - j - . ' s - . -

For signing every receipt for books, deeds or other gapers 
„  each bidding on sales of estates - - - -
„  all copies.from his office, per folio -
„  every certificate on passing the accounts of the Registrar, o f ’a Guardian, 
Receiver or Committee, and in all cases not otherwise provided for -

Rs, a. p. 
3 8 -

-  12  -

1 -
1 4

3
1

3
4 
3

3
1

8
4
8

6
8
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8 -  

4 -

2 4 -
i*. 4

} 4 -
1 -

1 . -
• 1  4 » -

2 -

5 -
-  12 -

-  4 2

«■

-  12  "

1 —

3 -

*

2 -*

2 ,  8 -

■ 2  4 -

•: I ? —

, * f
r

, \  •

2 . - -

V
*

IQ  - -
- 2 - -

1

*

1 -
1 - -
1 -

-

5 - -

14. 0 0 4 (continued).
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For every report or certificate upon other matters referred to hin},by the court, nof 
exceeding 10 folios - ' - ‘ - _ •_ -

For every folio exceeding 12 - " - - - ~ _ • _ ' ' _
„  certificate of proceedings, per folio - - -
„  perusing, settling'and signing deeds,'cdnveya'ifces Or Other writings,' by order of 
-court-  ̂ ^

For settling each set of .interrogatories and crô s. jnterrogatorre^ul.anyjotlier time 
than during the attendance qf parties before him .t,,  ̂ .r;.,,. n j

For allowing and signing every advertisement ,»
„  taking security in appeaXor on writ of Ne exeat regpo (all charges included, 
except warrant or summons and certificate) - . - - -

For taking security in other cases when necessary, (the ],ike charges being itjcluded). 
„  attending to pass every account of the E.egistrar_or Administrator of the Estate  ̂
of deceased persons - - - - , -  ̂ ,r> '

For attending to pass the account of a Guardian, Receiver or Committee - , . - 
„  passihg and certifying the Registrar’S'half-yearly schedules, each estate -i. -
„  every voucher exhibited on passing thq amounts of Ilegistt;ar, (Guardian, Rpceiyer 
or Committee - - , . - ' -. , - . - ,  ̂ -

For expunging scandal. or impertinence out o f every such record, on every such,
record or document

For every search in his office - - - - - . - - , -
„  taxing and allowing every bill of costs not amounting to' 200 rupees - r 
„  taxing and allowing every bill of costs amounting to 200 rupees (when not 
more than an hour is actually employed in the t a x a t i o n ) ; - -

And for every succeeding hour or portion of an hour, at the same rate.
For attending out of' hî  office to transact any business incidental thereto (if within 

the limits of Madras!’, an additional fee of - - - - - -
For every mile beyond the'limits, in addition to the abUve - - .  .  _

R egistrar in  Equity :

Upon swearing in aijy Chief Justice * - -
swearing in any Judge - • - - - - - - ■ -

„  swearing in any officer on the Equity side pf the court - -
Fpr filing every bill of cpm îlaint, plea, demurrer, answer, replication, rejoinder, set 

of exceptions and traversing note, and for entering the memorandum required by 
Order XXII. of 15th March 1843, includipg in each case the entering the same 

, in his book - - - - - - - -
I  or every subpoena, appearance of every defendant by a solicitor, entering name 

and place of abode of a party when he acts in person, filing every warrant of 
attorney, writ, petition, set of interrogatories or cross inteiTogatories, deposition, 
affidavit, report, certificate aiid every other paper required by the practice of the 
court to be filed with the Registrar, including eptry in his book . . .  

For every oath administered or affidavit taken in court, or before him as a Commis
sioner - -  - - - -  - -

For every capias or compnltmeut by court - - - - - - - -
' „  minuting every Ujotion-, whether granted or Upt - - -

„  every caveat entered, and search in his office - - - - - -
„  every certfficate hot exceeding two folios - - - - - - -
„  every other folio - -
„  reading and marking every afiswer, deposition, record and exhibit given in 
evidence at the hearing - - - * - - - - ' -

'For amending bill of complaint where no new engrossment is necessary, and where 
the amendments do not exceed 10 folios - - - - - - -

For every additional folio - - - ♦  - - -
„  amending the defendant’s office copy of bill, half the ^ o ve fees,
,, preparing and issuing every attachment or other process to enforce the subpcena, 
every Ne exeat regno, habeas cotpuS, injunctiCn or execution - ' - 

For every commission - * . . ,  .  -
„  entering all pleas, demurrers and exceptions to be argued, each side - 

I „  every order of court not exceeding four folio - -
„  every other folio -  ̂ - - .  _  ̂. _
„ entering all others, per folio - - - - - - - -

entering cause for hearing - - - - - - - - - -
„  every cause called on -  - - -
„  every plea, demurrer and exceptions called on ' - 
„  every bill dismissed and decree pronounced - - - - - . -
„  enrolling a decree when required, to be paid by the patty requiring it,-per fo.lio: 
„  minuting decree in minute book, per folio - , - .- - - -  -
„  drawing up and engrossing every decree, per folio - - - ¥ .
,, entering every decree, per folio - - - - .
„  .copies of all papers,'per ftdio -
„  attending with any paper or proceeding at the Master’s or Examiner’s office, in 
pursuance of a notice - - . . .

And for every other paper produced at the same time an additional 
For all deposits above 20 rupees, per cent. - - , - -

„ filing and entering petition of appeal, and every security on appeal - - ~
„ minuting allowance of petition of appeal - _ - - - r . . .
„ attending the Judges with appeal papers, and returns to mandamuses or com
missions from England - - - - - - - - - - -

, Jls. q . p .

1 ■'4 :"-  
■1 .

i6 , -

•10,,
3 1 8 . -

40 \t.'
.35 -  ' -

AG
IP T- - 

5 -  -

-

t
IG . -  -
.2 -  -  

5 : -  -

1 0  -  -

30 -  -
5  -  -

14
lo
5

2 —

2
2 - -

2 -

• 2 -

2 - -
1 - -

1 -■ -

10
1

4 . ̂ —
5 - -
1 — -

3 8 -
1 — -
- 12 -
2 -
2 - -
2 -
5" -
1 - —
1 - -
1 - ■ _
- 12 -

- 12

3
1 -

5 -

3 .8. -

7 -*

3 8 -
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The drawing Judge’s certificate of return mandamus or commission fi-om England, 
where such certificate is required - . . .

R e g i s t r a r  o n  t h e  E c c l e s i a s t i c a l  S i d e  :

For every citation or other process « - -
„ filing every libel or pleading, and every personal answer, including entry in book 
„ filing every proxy, caveat, petition, afiidavit, inventory, account, bond or other 
paper, which, by the practice of the court is required to be filed, including entry 
in the book - - - - - - . * •  - . .

For.filing every will - - -  - -  -
„ drawing and engrossing every probate, per folio • - - -
„ registering will or probate, per folio - - - - * <■
„ every exemplification, per folio - - - - - - - - -
„ letters of administration » -
„ registering letters o f administration and administration bond, per folio - 
„ copy of will annexed to letters of administration, per folio - - .  .
„ copies of inventories and accounts, and for lists of papers required to be depo
sited in the Master’s office, per folio - - <• ,-  - • * . -

For copies of all other papers, per folio - -
For other unspecified services arising on this side, the corresponding 

fees on the Equity side.

O n  t h e  A d m i r a l t y  S i d e  :

The same fees as those allowed in the Courts of Vice-Admiralty in Her Majesty’s 
possessions abroad by any Table or Tables of Fees established under the Authority 
of Stat. 2 \Vill.4, c -5 t.

. P r OTHONOTAUY :

On swearing in every ofiicer on the pltea side of the court - - - ' -
„ swearing in every advocate - - -  - -  - -  - -
„ swearing in every attorney - - -

For filing and docketing every plaint - - -  - - - - - -
,, every capias, writ of' sequestration, -writ to sell goods sequestered, writ of exe
cution or possession, habeas corpus, mandamus, certiorari, scire facias, attach
ment for contempt, writ of prohibition, special commission, judgment pro
nounced

For filing every warrant of attorney - -
Preparing and issuing every summons - -  - - - -
Every appearance entered by attorney - - . . . . . .
Entering name and place of abode of a party when he acts in person, subpeena to 

each witness - - - - - - - - - - *■
Every person sworn, or affidavit taken in court or before him as a couimissionet 

„ bail taken in court - -  - - .  . . .  . . .
Filing every writ, petition, deposition, bail-piece, affidavit, cognovit, and every 

other paper required by the practice of the court to be filed . . . .
Every justification o f bail - - - - - - -
burrender or discharge of bail
Counter warrant - - - - - - ■*
Every motion minuted -

„ non-pros, or nonsuit -  .
Committitur
Supersedeas - - -
Every rule or order of court entered on the minutes 

„ certificate granted 
Search in his office
For preparing and entering every rule to plead, reply, &c. - - - .  -

„ filing and docketing every plea or other pleading, whether general or special, 
and for every issue joined - - - - - - - -

For setting down each cause for trial or argument - - - - -
„ every rule or order of court not exceeding two folios - . .
„ every other folio . . .
„ entering ditto, per folio - \
,, amending plaint or any other pleading where the amendments do not exceed 
two folios - - - . . .  - - - ,  - - -f ..

For every other folio . . . • _
„ calling on every case for trial or argument -  ̂ t -
„  reading every charter, record or Act of Parliament - ■ r - -
„ reading and marking every other exhibit r r - •
„ reducing into writing and filing deposition of witness, i f  not exceeding three 
folios

For every additional folio
„ entering every cognovit and warrant of attorney to confess judgment - 
„ rule to sign judgment - - - - - -
„  entering the judgment . - - - - - - - -
„ making up record, when required, to be paid by the party requiring it, per folio 
,, copies of all papers, per folio - - - - - - •- -
„ custody of money paid into court above 20 rupees, per cent. - “  " “
„  filing and entering petition of appeal, and every security in appeal 
n minuting allowance of petition of appeal -
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For attending with any paper or proceeding at the Mastey’s or Examiner's office in 
pursuance of a notice - - - - .  5- ^

And for every other paper produced at the same time, an additional 
For attending the Judges with appeal papers and returns to mandamuses or commis

sions from England - - _
For drawing Judge’s certificate of return to mandamuses, aoihrnissions from Eng

land where such certificate is required - .

In actions of assumpsit, debt, trover, detinue and ejectment, in which, 
the value of the matter in dispute does'not exceed 500 rupees, one-half of 
the above fees. • -

Fees to be taken by the C i,erK o f the C rown; subject, in case of 
prisoners and defendants, to be remitted by the court:

For every attendance before a  Judge at the instance of a party - - .  .
,, minuting and motion - - - - - -
„  a certificate .
„  filing every Judge’s order, indictment in misdemeanor, affi(i^vit or other pro
ceeding required to be filed - - - - - - - - - -

For drawing an order of court- ■* - » - - - -
„  office copies of all papers otbef than depesitions for the use of prisoners, per 
folio - - - - r - - - - - - - .  ..

For copies of depositions under Act XXII. of 1839, per folio • - - -
„  every recognizance, each - - -
,, every appearance -
„  swearing in any judicial or niinisterial officer - - - - -
,, attendance on striking a Special Jury - ■ - - - - - .. .
„  every search in his office - - . . . . .
„  issuing every habeas corpus, mand amus, certiorari, attachment, search warrant 
and commission to take affidavits

For every commitment, including filing, when necessary . . . . .
( „  every witness sworn in private prpsecution . . . . . . .

,, every subpoena for witnesses v i . - - . - - - -
„  every rule to plead, reply or return a writ 
„  signing every information granted by the cotirt -
,, issuing a subpoena to answer information, &c. - - - - - -
„  taking down the examinations of witnesses under a mandamus, including en
grossment, per folio - - - - - - - - , -

For reading and marking each exhibit at the examination under a mandamus 
„  drawing Judge’s certificate of return to â -writ of mandamus, where such certifi
cate is required -

For drawing Clerk of the Crown’s certificate of like return where such certificate is 
required - ' -  - - - - - - - j .  - -

For every examination in interrogatories 
„  enrolling interrogatories and answers, per folio - - - -
„  the report - - .  - .• ,  .  . - .  - * -
„  minuting and recording every acknowledgment of contempt - .

E xa-minee : - -

For notice upon every subpoena -
notice to the Registrar or other officer of the court to produce documents 
every six days’ notice to the opposite party - - - - - - .
each notice to the opposite party of the production of a witness for examination 

,, every oath administered - -
,, every deposition taken, including engrossment or fair cop'y, per folio 
,, attesting every exhibit - - - - .  . .

office copies of depositions, interrogatories and all other papers, per folio 
every certificate - J -  - - - -
attending out of office within the limits of Madras, an additional fee of - 

And for every mile beyond the limits, fo addition to the above -

Se a ler :
For thcEeal of the court to every writ, rule, order or other paper requiring the 

same, and not otherwise provided foT - - . . .
For the seal of the court to. every decree, decretal .order, commission and extraor

dinary writ, and to every money order, except -for payment of money to the 
Ecclesiastical Registrar in-administration cases - -

For the seal of the court to probates or letters of administration - - ' -
„  the seal of the court to appeals to Her Majesty in Council, and to the return to 
mandamuses or other commissibns from England - - - - - -

For the seal of the court to all certificates and other papers to he sent to England -

In actions of assumpsit, debt, trover, detinue and ejectment, in which 
the value of the matter in dispute dpes no,t exceed 500 rupees, one half of 
the above fees. • r* '

J udge’s Clerks:
For every Judge’s summons, warrant or order, and For every Judge’s signature to a 
• decree or other instrument or paper whatsoever . . . . . .
For every affidavit sworn on oath administered, whether before a Judge or before 

themselves as Commissioners . -

jj
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For entry of bail in bail-book, and for new bdil added, justification at chambers, 
and every acceptance of exception to or surrender in discharge of bail 

For carrying every decree, affidavit, bail-pjfece or other paper to be filed 
„  every certificate • - - -1 - - - -
„  every necessary attendance on the business fif the suitors, either in court or at

• public office, not otherwise provided for - - - -
For every recognizance or security - - - - - - -
House, in addition to all other fees -
F6r reducing into writing any depositions, de bene esse or otherwise, at chambers, 
« per folio - - -   ̂ * - - - - »
For every feopy of ditto, per folio - ' - - - -

In actions of assumpsit, debt, trover, detinpe and ejectnient, in which 
the value of the matter in dispute does not exceed 500 rupees, one-half of 
the above fees. >

*
InTERPRETEfts (except tho Armenian Interpreter) :

For interpreting affidavits other than affidavits of debt, or of service of process or 
notice, per folio

For interpreting ordinary affidavits, as above specified - - ^
,, interpreting interrogatories, answers and depositions, and all docuuiOnts required 
to be interpreted, per folio - - - - - - + .  *

For interpreting before the Master in the case of viva voce examinations reduced 
into writing, per folio - - - - - - - - - r

For interpreting every oath' - - » - - - - .
„  translation of papers, per folio - - - - - - -
„  attendance on the business of the suitors out of the pourt-house, if within the 

' limits of Madras, an additional fee of - - - - - - - -
For every mile beyond those limits, an additional - r

,, attendance of the swearing Moolah or Swearing Brahniin with the Interpreters 
out of the courthouse - - - - - - - - - - -

For all necessary copies, per folio - - -  - -  - -  -
In actions of assumpsit, debt, trover, detinuO and ejectment, in which 

the value of the matter in dispute does not exceed, 5tx> rupees, one-half of 
the above fees. _ .

Armenian Interpreter:

For interpreting affidavits of debt, or of service of process or notice, per folio 
„  interpreting all other affidavits, per folic - - - - ‘ - . - ' -
„  interpreting interrogatories, answers and depositions, and all dbcnments required 
to be interpreted, per folio - - -

For interpreting before the Master in the ease of vivi, Voce examinations reduced 
jnto writing, per folio - - -

For interpreting every oath - 
„  translation of papers, per folio - • *
„  attendance on the business of the suitors out of the court-house, if within the 

limits of Madras, an additional fee of - 
For every mile beyond those limits an additional 

„  all aeaessary copies, per folio - - - - -
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Examined. (signed) IT. A. Serle,
Registrar.

(A true copy.) 

(signed) E. P. Phompsony
Secretary to Government.

From the Judges o f the Supreme Court of Fort St. George, to the Most Noble 
the Marquis of Tweeddale, Governor in Council, &c. &c. &q.

M y Lord, . ’ Fort St. George, 4 August 1845.
W e  had the honour on the 21st ultimo, of forwarding to your Lordship, and of- 

submitting for your Lordship’s approval, a Table of Fees for the practitioners 
and officers o f the Supreme Court, and not having received your Lordship’  ̂
decision thereon, we fear that in the prgency,.of other matters it may not yet have 
come under your Lordship’s notice, and ihasniuch as it is o f vital importance to 
the Court* and its, suitors, whose business is meanwhile impeded, and to the 
parties interested, whose fair emoluments o f their labour are suspended, that an 
amended Table o f Fees, such as that we have with rnuch consideration and care 
framed for their guidance, should be issued with as little delay a^-possible, we take 
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On Fees and Siila- the liberty of bringing our former letter, with the Table o f Fees hccompgnymg'it, i
Lordship’s recollection, with our request, that we may be honoured, with) 

your Lordship’s decision thereon. ’ ' f , fi ' '
(signed) Gambierj j

. . .  m  WrBvMoh. ^ >
Madras, 4 August 1845. ‘ • 1

• (A true c o p y .• .1 ■; 1 > - ■ (r-.-1

(signed) E* P-.Thompson, '■]
. Secretary to .Odvernmeut,.

Enclosure No. 4, 
in a letter dated so 
September 1845.

J u d ic ia l  B e p a e t m e n t .
(N o . 587.) . ,

E x t r a c t  from the Minutes o f Consultation, under date tbe 6th A.ugû t̂ 1,845., .

R e a d  the following letters from the honourable the' Judges of'^the’ Supreme 
Court o f Judicature at Madras. , 1-

(Here enter 21st July and 4th August 1845,) . ,

■ MesoPoed, That the Table, o f  ’ Fees which accompanied the letter'from”the 
Judges-of"the Supreme-Conrt, dated 21st July 1845, be transmitted‘ to the 
Advocate-general' for any observations ' he may desire to offer with respect to 
the proposed charges, with ia request that he w ill submit his reply on an'early 

'date. ' 1’ '
(signed) ' E. P . Thompson, ‘ 

' Secretary to Governnieat. 
(A  true extract./ ' ' -

(signe0 ,̂  ̂  ̂ E. P^ Tliompipn,, , ' .  ̂ ,
* Secretary to Government, .

Enclosure, No. 5, 
in letter dated 20 
September 1845.

, > J u d ic ia l  D e e a RTm e n t , .
(No., 558.) ! ’

From the Government o f Fort St. George, to the Honourable Sir E- J, Qamhier, 
Knight, . Chief Justice, and the Honourable Sir W. .W. Burton, Knight, 
Puisne Judge of the SupTeme Court o f Judicature, at Madras ;., dated the, 6th 
August 1845. ., ;

Honourable Sirs,
W e  have the honour to acknowledge the receipt o f your letters o f Vhe 2lst' 

ultimo and 4th instant, and to acquaint you in fCply,, that the Table o f Fdes which 
accompanied your first communication'is at present under our Consideration,* and 
will be forwarded to you on as early a date as the'importance o f the Subject which
it embraces will permit.

Fort St. George, 
6 August 1845.

(signed) Tweoddah.,
M. Chamier, ] . 
H. Dickenson,. .

(A  true copy.)

(signed) E. P . Thompson,
Secretary to Government,

Enclosure No. 6, 
in letter dated 20 
September 1845.

From the Advocate-general, to the.Secretary to Government in the Judicial 
Department; dated 18August 1845.

Sir,
I  HAVE the honour to acknowledge the receipt o f an extract from minutes j of 

consultation. No. 587, dated* 6th instant, referring for any observations I  may 
offer (at an early date) on the Table of Fees submitted by the honourable Judges

of
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1, for. the approval of, Government.. The Table*̂  I  herewith On Fees and Sala
ries of the Officers.

of the Supreme
retum+4 - . . _ fth s m

2. This Table o f - Fees, frpaed as it is with more detail than the existing Table, courts. ^
appearg 'to  me well adapted to repress the more enormous abuses which have _________
prevailed among the officers o f court, and which have recently been to so great
an extent exposed by the judgments and orders of the court; for a great facility 
to those abuses, i f  not their main origin; seems to> baVe arisen from the generality 
of the language o f the existing Table o f Fees; and from the omission o f many 
matters upon which charges thighrib)^ reasonably founded, although neither within 
the general nor' partieular pVovirions o f the table, my doubt is, whether the details 
and specifications are sufficiently extensive. For i f  the attornies and officers are 
all to be held strictly to the specific charges in the table, and no other and no 
higher, then the table ought to contain a distinct item for every possible duty per
formed. Otherwise some occasiofi ahd^orae'scope is given to obtaining fees by 
custom and analogy, without authoritative restrictio,n» or else temptations arise for 
secret remuneration, of’ for abandonment of duties unremunerateffi F am persuaded 
that there are, many duties required tq be performed by attoitiies. in the progress 
of a suit, for which no fees are here set down. I leam so from the Honourable 
Company’s solicitor, though, as he informs me, the Judges are to be addressed on 
this subject, 1 have not sought to learn the particulars ffiona him'.’ I t  ^appears to 
me impossible: that an^vtable should contain every,, Specific item .of. an attorney’s 
bill o f : costs ; but I  am inclined to think that several othefs. might be-compre- . 
bended within the proposed table., - And I  also think it may be expedient to give 
the Master or Taxing .Officer some .discretion ,(under express limitations) ,.tq allo;W; 
under a special head for any extra duties, such allowance being governed by strict, 
analogy to the rintieg and fees expressed in the table. These, however, are points 
which, I.roay presume Government Would rather leave to the consideration o f the 
Judges, than interpose its own distinct opinion upon.

3. I  have not examined these fees with any view o f considering whether any are 
too small; deeming Government’s inquiry will bC directed to ascertaining that 
none ate too high or improper altogether. There are a few which seem to me 
to call for observation on the latter account.

4. Among the attorney’s fees is one* for every effectual attendance before the
Master, upon reference of matters on which he has to make Ws report, i f  no 
counsel is employed by him, seven rupees.” Now there is just before this a fee, 
jRs. 3. 8, for every attendance on special business (L e. in other matters than refer
ence), and I  believe nine times in ten an attendance on a reference will occupy* 
no more time or labour than an Attendance on any other'speciaFbttsinesri Such 
attendances bften do not occupy fivfe‘minutes, sometimes eVen Ibsri The higher 
charge o f seven rupees instead o f JRs- 3. 8. seems to have some dependence 
on the term “  efiectual,” but I  canUCt help thinking that term too vague on 
which to establish the distinction, and that all, attendance, would $oon be con
sidered effectual. I  think the words, “  occupying one full houc,” should , be 
added to, this charge; Ms: 3. 8. may be too little forffialf or three-guarters o f an 
hour, but then it is. too much for a feiv minutes, so that on the. whole I  consider 
that fee for less than the full hour an adequate one. ,  ̂ .

5. Among the Masters fees, I observe one—“ For every effectual and necessary 
attendance upon matters referred to him by the court, and on which he has to 
make his report hr certificate, from each side, 10 rupees some of the preceding 
observations I  would apply also to this charge. Bat the sum of 20 rupees at the 
least (10 for each side), seems to me too high in nine cases out of teh. In many 
cases, such as creditors’ and administrators’ suits, there are from three to many 
more parties. In  many cases therefore the Master would receive from 30 to 50, 
possibly 100 rupees, fora few minutes attendance. I  cannot but think that 15 
rupees would be a sufficient fee upon the average, and that it ought to be paid 
by that party only, in the first instance, who takes out the warrant or summons for 
proceeding, and so come into the general costs, to be paid by one or the other party, 
or the estate, as the court may finally direct. The Master may indeed be occupied 
an hour, and i f  more, then the charge for a new attendance, a second fee. But 
for the first (and generally the only) attendance, sometimes occupying one hour, 
and much oftener less, I  conceive 15 rupees is enough.

6. There are two charges, for attending to pass the accounts of the Registrar 
as Administrator o f the estates of deceased persons, 10 rupees, and for attending ■ 
to pass'the account o f a guardian, receiver or committee, 10 rupees.”  I f  these
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charges are intended to include the actual passing o f such accounts (as I  anl inclined 
to suppose), then I  do not see any objection to it, save that it does not seem to 
me to be expressed with sufficient certainty, and save that I  think it should bean 
allowed charge by the hour, as in cases of taxing bills ; for I  can suppose that the 
passing these accounts may occasionally occupy inore than an hbur. But if the 
attending to pass is to be considered as entitled to one fee,, and the actual passing 
is to be remunerated by another, then this second fee is not provided for in the 
table, and the two fees together would be, I  conceive, too much, and the attend
ance fee would be for a nominal duty. H ow ever,'! do not suppose it is intended 
to allow two fees.

7. Another fee to the Master is, “ for receiving in deposit copies of-inventory 
and account, and other papers froip the Ecclesiastical Registrar (including 
all charges) in each estate. Us. 3. 8. There is also a correspondent charge 
among the Eeelesiastical Registrar’s fees, “  for copies o f inventories and accounts, 
and for lists o f papers required to be deposited in the Master’s office, per folio, 
12 annas.” These charges appear to nie to be altogether objectionable.

8. What is the requisition to deposit these documents with the Master, which 
this charge refers to, does not appear. There are some new rules o f court, as I 
understand, under preparation by the honourable Judges, one o f which may 
perhaps direct this; but whether under the present or under any future rules, the 
objection appears to me equally to apply. 1 do not know whether these copies 
are confined to those estates only to which the Registrar officially administers. I f 
so, then there would be a fee both for copying and depositing; whereas, i f  it was 
expedient that a copy should be kept at all, besides having the original filed 
among the records, an entry in the Registrars books, without any further depo
siting a copy among the Master’s records, would suffice, and thus the fee for 
depositing would be saved. But there does not seem to me any occasion fot a 
copy o f the Registrar’s accounts being filed at all. The original is filed. All 
parties entitled to the estate may call for and see it, or hand a copy o f it, and the 
estates are usually administered in a few years, op else not at a l l ; and, at all 
events, no accounts would be called for after any longer lapse o f years. The only, 
object I-can perceive would be to preserve duplicates, in case o f fire or accident; 
but this reason, would apply to documents o f  every kind, and would require that 
one copy should be preserved at a different building or locality. Besides this, 
there seems an incongruity and an anomaly in making one court (that of Equity) 
a court o f record for the proceedings of another court (the Ecclesiastical).

9. I f  the object is to require the deposit in the Master’s office of inventories and 
accounts in all cases o f private administration, then I  think the objection to these 
items o f charge in both offices as mucll more serious. It  is especially expedient 
that the Registrar should file both inventories and accounts in his office of his 
administrations, and I  think he is paid for this duty o f keeping them and passing 
them before the Master, by his percentage on the estates. There is no one on 
the spqt to call him to account; and, as a public officer, he should afford, without 
being called upon, full accounts and primd facie evidence that they are correct. 
But a private administrator cannot be obliged to file inventories, certainly not 
accounts, unless they are called for by a party interested. Rules o f court were 
passed in 1843 for enforcing, on the demand o f the Registrar, and under penal
ties of official suits by the Registrar for siich purpose, the filing o f these accounts; 
but I  learn, from the result of a suit brought under these rules by the Registrar 
against Mrs. Kerakoose (which was appealed to the Privy Council, and the orders 
of this court authorizing such a suit reversed), that these rules are illegal. On 
this subject, and the evils o f these rules, I  reported to Government, under date 
16th May and 31st July 1843 ; but although the filing o f these inventories and 
accounts cannot be enforced against private administrators, except at the instance 
of a party interested, yet 1 hold it to be very proper and expedient that they 
should be voluntarily filed, and that parties should be encouraged to file them. 
It is very certain, however, that when it becornes known that these rules of court 
for enforcing the filing of them by suits o f .the Registrar are not valid, they will 
not file them, and no blame can attach'to.the parties neglecting it, i f  serious 
charges, such as for these copyings and depositing, arise out o f the performance 
of such duties to estates. I am inclined to believe, that the custom formerly pre
vailing of filing such accounts ceased on account o f the heavy chm^ges o f receiving 
and copying them. I  therefore think, that the lowest possible charge should be 
fixed for filing inventories and accounts, and that no charges should be made pec
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folio or. otherwise for copying thern, and no depositing should be required of them 
in the Master’s office.

10. Among the Equity Registrar’s fees are two for amending a bill o f “ com
plaint where no new engrossment is necessary, and where the amendments do not 
exceed 10 folios, 10 rupees, and for every additional folio, one rupee.” . Jn many 
cases the amendments consist o f only a few words, and I  think 10 rupees fpr 
every amendment is too high. I think it would be sufficient if  it was, for every 
amendment not exceeding five folios, five rupees, and every additional folio, 
one rupee.

11 . Two other items are, “  for entering cause for hearing, two rupees,”  and “  for 
calling cause on, two rupees.” By the former table, but one fee (two rupees four

‘ fanams) w'as allowed for both entering and calling on, and I think one fee of 
two rupees eight annas for both, or one rupee for each item, is enough. Calling a 
cause on, consists only in calling out the names in the suit.

12. Another fee to the Registrar in Equity, and a corresponding one for the 
Prothonotary, is, “  Minuting allowance for ah appeal, seven rupees.” This appears 
to me much too high. The duty is scarce more than nominal, consisting only in 
taking a note that a petition for allowing an appeal has been granted.

13. Among the Prothonotary’s fees is one “  for subpoena to ’each witness, one ru
pee four a n n a s b u t  I think that, as in England, the subpoena should (if so required) 
contain four names at the same single charge, and then a service of a copy to the 
witness, showing the original, is sufficient. As the services are different, as 
regards Europeans who may be subpoenaed, although not inhabitants of Madras, 
and as regards natives, the subpoena o f four names should be distinguished, when 
for Europeans and when for natives.

14. Another fee to the Prothonotary, “  for copies o f all papers, per folio, 12 
annas,” should have the additional words “  when required,” as it seems to me, 
otherwise it is impossible to foresee what copies may not be charged for, however 
unnecessary and uncalled for.

15. '  Another fee to the Prothonotary, “  for custody o f money paid into court, 
above 20 rupees, per cent, five rupees,”  seems to me greatly too high. There is 
scarce any trouble, and but little and very temporary responsibility. It  seems to 
me enormous to charge 100 rupees for receiving into custody a sum o f 2,000 
rupees, for the mere purpose of holding the money till the trial of a cause is over, 
and 500 rupees for 10,000 rupees. One per cent, would he ample ; but five rupees, 
I  think, is sufficient for receiving any sum, which is usually a small one, and 
hardly ever amounts to more than 2,000 rupees.

16. Among the fees of the Clerk of the Crown are these:— “  For filing every 
Judge’s order, indictment for misdemeanor, &c., one r u p e e “ for every appearance, 
one rupee four a n n a s “  for every witness sworn in a private prosecution, one rupee 
four annas.” J ’hese are new fees; at.least they are not in the former table, and 
I  very much question their expediency. I  suppose they are intended to apply 
only to proceedings which are termed “ private prosecutions;” but I  do not 
understand what proceedings are meant to come under that denomination. I f  
all misdemeanors are meant, and that these fees are to be charged to the prose
cutor or the party appearing to answer such a prosecutor’s charge, then I  conceive 
there are many which, proceeding before a magistrate and upon his commitment, 
and in which parties are bound over to prosecute or give evidence, should entail 
no such charges either on the prosecucor or the defendant. Neither do T  see any 
reason why parties who prosecute felonies voluntarily, by going before a grand 
jury with an indictment, and not before a magistrate in the first instance, and 
then being bound over by him to prosecute or give'evidence, should not pay these 
fees, as well as prosecutors for misdemeanors. I f  those cases are to be termed 
“ private prosecutions” in which parties prefer their own indictments, as prepared 
by their own legal advisers, or prosecute in court by counsel, then I conceive there 
is as much reason for the charge for filing indictments for felonies as there is in 
charging it in misdemeanors. I . very much question the policy of any such fees. 
I  conceive all prosecutors should be,pn’md ,/i/ae considered as doing a public 
duty, and it would be very difficult to distinguish with propriety those which are not 
to be so considered. I f  they are in the performance o f a public duty,There should 
be no extra burthen upon them, and least of all, for performing it more eftectually 
than others. Neither is the fee for a party’s “ appearing” under compulsion o f 
law, a fair ground for his being charged with a fee in one case more than another. 
But, at all events, it appears to me that it should be more distinctly pointed out
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what particular cases are meant in which these fees are chargeable, and what cases 
are meant under the terms “  private prosecutions.”

17. There is a fee to the Clerk of the Crown, “  for every examiriation or interro- 
.gatories, 10 rupees,” and another, “  for eni’olling interrogatories and answers, per 
fdlio, one rupee.” These examinations ought not, as it appears to me, to be taken 
by the Clerk o f the Crown. That officer has to report upon these examinations, 
whether a party has been guilty of a contempt or not; and it appears to me 
improper (as it is contrary to the practice in England), that this same officer should 
act ministerially in examining, and then judicially in reporting his judgment of 
the result.

18. I  am at a loss to account for the high fees allowed to the Sealer for affixing 
the court’s seal, or for the great difference between one fee and another in several 
cases for the self-same a c t; the act in the merest ministerial form conceivable 
requiring little more than the physical use o f a party’s fingers. The office is not 
necessarily to be filled *by a person having any rank in society, although it often 
is filled as a sinecure almost by persons o f that quality. It  must be said, for the 
■credit o f the proposed table, that these Sealers’ charges are generally lower than 
in the existing table, but still they all appear to me to be too high. Certainly 
the Sealer must be in almost daily attendance, but still I  think his remuneration, 
even i f  he held this office alone, would be adequate at lower fees. But in truth it 
is generally held by a party who also holds some other office, such as Judge’s Clerk, 
and as an additional du^, that of sealing is but nominal. The fees o f 14 rupees 
and seven rupees, one nv©, times and the other 10 times as much as another fee 
for the self-same sealing, with the difference only o f the document on which it is 
fixed, seems founded on no principle. I  cannot help thinking, that one rupee is 
enough for all sealings j and, i f  I  recollect right, this is the amount of the fee at 
Bombay.

19. The amount o f the Interpreters’ (other than the Armenian) fees seem to me, 
I  confess, etiormous. I  believe they produce an income to the Head Interpreter 
o f 600 or 700 rupees |)^r month at least, besides good salaries ( I  believe 40 
pagodas per month). I  am very certain that Interpreters may be had beyond any 
comparison to those now engaged, who w:ould deem themselves well paid at half 
their emoluments. These fees are not higher, certainly, than in the now existing 
table, and it may be thoqght unfair to low'er them to the present incumbents, but 
i f  they are now fixed at a lower scale, reserving the present charges to the present 
incumbents, I  am persuaded'good Interpreters ( i f  competition is opened) will be 
found at that lower rate o f  remuneration. 1 suppose the high fees reserved to

' the Armenian Interpreter arises from the scantiness of his employment, and may, 
therefore, be justified by the necessity; they are very high in themselves, and it 
might be better to increase his salary, i f  necessary, than allow such high fees to 
be paid by suitors.

20. In Conclusion, I  would only beg to observe, in reference to the concluding 
clause o f m^ny of the hoad.s o f officers’ fees, viz. that in actions o f assumpsit, 
debt, trover, detinue and ejectment, in which the value o f the matter in dispute 
does not exceed 500 rupees, one -half o f the assigned fees' are to be taken ; the 
action o f ejectment seems to me to be improperly included. I  think it will be 
almost always very, difficult to find out the value o f a parcel o f landed property 
sued for, and it is very seldom that, for some reason or other, the value, intrinsic 
or extrinsic, is not beyond 600 rupees. Moreover, in contested suits these are 
usually amongst the most laborious causes for professional men, and they would 
not be undertaken by such as would best conduct them at such prices. The 
rules, on the same principles, in England, confirm these small fees to actions of 
assumpsit, debt and covenant only, in which the value is almost always certain or 
easily calculated. And besides this, to provide for the due undertaking and remu
neration o f difficult causes, and those in which rights o f  ulterior value than the 
amount sued for are in question, those rules provide /or the Judges especially 
certifying for full costs in proper cases, and I  think such a provision should be 
made, in this table.

(signed),
Fort St. George, 13 August 1845.

(A  true copy.)
(signed) E . P . Thompsorit 

Secretary to Government.

George Norton,
A d  vocate-2 eneral.

JuDIpIAL
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■ 1 ]'■; I
J u d i c i a l  D e p a r t m e n t , N o. 7.

. -(No., 652.) ,, ■

From the Government o f Fpft St.’ George to the Honourable Sir Edward J.
Q'ambidT', -KnigJitj Chief Justice, and the Honourable Sir WiZ/ia?w W.

' EriightV Phtene Justice o f the Supreme Court o f Judicature at Madras dated 
3 September 1845, '

■; Honourablefeirs,.., ,, ,,  ̂ , \ .
• Para, 1. W it h  reference to our letfer o f the Bth ihstant, we' have the, honour 

tp (acknowledge,theTeceiptrpf ^ e  revised table pf fees for the .practitioners and 
of&cPrs o f the .$npreme Court, which was, forwprdeh fPr puk consideration with 
■your communication of the 21st ultimo. " ’ ;

2. W e beg  to convey td you* our approval and ConfirinatiPn of the new table of 
fees, and' we take this opportunity o f expressing the high value we entertain of 
the be’nefif Conferred oh the'jpublic by the revision of this Class of payments.

3. .Being unable ourselves to calculate precisely the amount o f labour and 
time necessary for ,tbo discharge o f  the several duties o f the practitioners and 
officers o f the Supreme pourt, we applied for information on these points to our 
legal adviser, and it would be matter o f  much gratihcation to us i f  the modifi
cation suggested by that officer m his reply to bur requisition, a copy o f which is 
herewith forwarded, were to meet with your consideration, and should be defemed 
by you Galculated to improve the table, of fees forwarded for our review.

(signed)

Fort St. George, 3 September 1845.

Tweedale.
S . Chamier. 
H. Dickinson.

(A  true copy.) 

(signed) T. P . Thompson, 
Secretary to Government.

No. t.
On Fees and Sala
ries of the Officers 
of the Supreme 
Courts; '

(N o . 8.)

From W. A. S&rle, Esq., Registrar, to the Chief Secretary to Government, 
Fort St. George ; dated 5 September 1845,

Sir,
I  SAVE the honour, by order o f the Honourable the Chief Justice, to annex, for 

the information o f the Most Noble the Governor o f Fort St. George in Council, a ‘ 
copy o f the order o f court passed this day regarding the new table of fees. .

Supreme Courti Madras, Registrar’s O f f i c e ,
5 September 1845.

(A  true copy.)

(signed) tv. A. Serki
Registrar.

Supreme Court, Madras, 
5 September 1845.

(signed) T. P. Thompson,
Secretary to Government.

(No. 9.)
O r d o  C uriae.

1. It is ordered, with the concurrence and approval of tbe Most Noble thg 
Governor of Fort St. George in Council, that the table of fees heretofore in use 
be revised and altered by substituting the fees hereinafter mentioned for the fees 
heretofore sanctioned and allowed, and that on and after this 5th day o f September 
1845, the following fees, and no other, shall be demanded and received by the 
several undermentioned officers, and by the practitioners of this court, fOr business 
transacted therein.

14- Q Q . 2. The

    
 



3o6 s p e c ia l  r e p o r t s  OF tH E
No. 1. .

On Tees and Sala- 2. The folio shall be deemed to consist o f 90  words on the Equity and Eccle- 
Officers siastical sides, and o f 72 words on the Plea and Crown sides o f the court, the 

sheet or brief sheet o f five such folios and seven figures shall be calculated as equal 
to one word.

• By the Court,

(signed) fV. A. Serle,

of the Supreme 
Courts.

Registrar and Prothbnotary.

Here enter the table of fees, as approved and confirmed by the Most Noble the 
Governor of Fort Saint George in Council, under date the 3d September 1845.

(A true copy.)
(signed) W. A. Serle,

Registrar.
(A  true copy.)

(signed) E, P. Thompson,
Secretary to Government

(No. 10.)

From the Judges o f the Supreme Court at Fort St, George to the Most Noble the 
Marquis o f Tweedak, Governor in Council, &c. &c. &c.

My Lord, Fort St. George, 9 September 1845,

1 , W e have the honour to acknowledge the receipt o f your Gordship’s letter of 
the 3d September, approving and confirming the table o f fees as revised and 
altered by us, and return our best thanks for the manner in which that approval 
has been conveyed,

2, In reference to the third paragraph o f yOur Lordship’s letter, we have the 
honour to assure your Lordship, that the suggestions o f the Advocate-general there 
referred to, and with a copy o f which we have been favoured, shall meet with all 
the attention and consideration that are due to his station and great experience.

3, As at present advised, we do not concur in the opinion o f the Advocate- 
general, with regard either to^supposed omissions in the table, or to the excess of 
certain o f the fees to which he alludes. But should time and a fair trial of the 
table which has nOw been sanctioned by your Lordship prove to our satisfaction 
that any defects are to be found in it, on the one hand, or that any reductions can 
with propriety be made, on the other, we shall not fail to bring the subject under 
your Lordship’s consideration, by suggesting such further charges as may, in our 
opinion, be just towards the practitioners and officers o f the court, and beneficial 
to the suitors and to the public.

(signed) Edward J. Gambler, 
W. JV, Burton.

(A  true copy.)

(signed) E. P . Thompson,
Secretary to Goveriilnent.

. No. 604 .
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On Fees and Sala
ries of the Officers 
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Courts.

(No. 11 .)

,Ei?^tRACT from the Minutes o f Consultation, under date the 20th September 
' . 1845.

R e a d  the following letters from the Registrar o f the Supreme Court. (Here 
enter 5th September 1845, No. 840.)

From the Honourable the Judges o f the Supreme Court.

(Here enter 9th September 1845.)

Resolved) That the correspondence which has taken place on the subject o f a From Government 
revised table o f fees for the practitioners and officers o f ithe Supreme CoUrt, be 
transmitted to the Government of India, with reference to the letters'noted, in the ditto,’ sô June ’ 
margin. . No. 503.

• (A  true extract.)

(signed) E. P . Thompson,
Secretary to Goverrinient.

No. 780.

From G- A . Bushby, Esq., Secretary to the Governipent o f India, Horae Depart
ment, to the Members o f the Indian Law Commission; dated the 7th November 

' 1845.

Gentlemen,

W i t h  reference to your Report, dated 3d July last, I  am directed by the 
Honourable the President in Council to forward to you in original, for informa
tion, a letter from the Secretary to Government Of Fort St. George, dated the 
20th September last, and its enclosures, containing a revised table of fees for the 
practitioners and officers o f the Supreme Court o f that Presidency.

You will be pleased to return these papers after perusal.

Council Chamber, 
7 November 1845.

I  have, &c.

(signed) G. A. Bushby, 
Secretary to the Government o f India.

From the Indian Law Commissioners to the Honourable the President in 
Council; dated 4 December 1845.

Honourable Sir,»
I n  returning the revised table o f fees for the practitioners and officers o f Her 

Majesty’s Supreme Court at Madras, and the accompanying papers, which were 
transmitted to us*w1th Mr. Secretary Bush by’s letter, dated the 7th instant, we 
beg to call the attention o f your Honour in Council to the charge for engrossing 
which is authorized by the new table, with reference to the observations and 
recommendation contained in pages 54 to 56 and page 93 of the Report which 
we had the honour to submit to Government under date the 3d July last.

14. ft Q 2 It
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It will be observed that the charge now authorized in the Supreme Court at 
Madras is 12 annas per folio o f 90 words. The former charge in the Supreme 
Court at Calcutta was 10 annas, which was reduced in 1837 to 5 annas, the 
present rate. A t Bombay, the authorized rate is 8 annas. The allowance for 
copying in the Government offices at Calcutta is 1 rupee for 1,440 words. We 
have recommended, in pursuance of a suggestion made by the Government in 
1836, that the charges for copying in the Supreme Courts should be assimilated to 
the rates observed in the offices o f Government at the several Presidencies.

Indian Law Commission, 
4 December 1845.

W e have, &c.

(signed) C. H. Cameron.
D . Eliott.

(No. 888.)
V

From G. A. Bushby, Esq., Secretary to the Government o.f India, Home Depart
ment, to the Honourable the Judges o f the Supreme Court o f Calcutta; dated 
20 Deceniber 1845.

Honourable Sirs,

W e  have the honour to forward to you in original the papers noted below,* 
and to request that you will be pleased to favour us with your opinion on the 
propositions submitted by the LaW Commission in their letter o f the 4th instant, 
for assimilating the charges for copying in the^ Supreme Courts to the rates 
observed in the offices o f Government at the several Presidencies.

2. W e request that you w ill have the goodness to return the original papers 
with your reply.

W e have, &c.

(signed) G. A. Bushby,
Council Chamber, Secretary to the Government of India.

20 December 1845.

From the Honourable Sir J. P . Grant to the Honourable the President in Council;
dated 10 January 1846.

Honourable Sirs,

I  H A V E  read the letter you have done Her Majesty’s Judges the honour to 
address to them, under date the 20th ultimo, and the documents with it, in which 
letter you desire our opinion on the proposition submitted by the Law Commission, 
in their letter to you o f the 4th ultimo, for assimilating the charges for copying in 
the Supreme Courts to the ratio observed in the offices o f Government at the 
several Presidencies.

In considering the alteration proposed, it is necessary to keep in view the 
object and operation o f the existing practice. The charges referred to are not 
allowed as a mere remuneration for the expense o f writing so many words from a 
paper to be copied, but they are, and always have been, w'ell known to consider
ably exceed it, and are sustained for the avowed purpose of indirectly increasing 
the emoluments o f the officers and attornies o f the, courts, in order to bring them 
up to what is deemed an adequate remuneration for their services.

In

• Letter from Secretary to Fort St. Georgej:dated 20t]i September’i 846, and Enclosures. 
Ditto to Members of the India Law Commission, dated 7th November 1845.
Ditto from ditto, dated 4th December 1845.
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In our court the officers and the attornies, since the sanction o f  the fee fund, On Fees and Sala- 
stand in totally different positions with regard to the fees charged to the suitor, nes pf the Officers 
The officers are now paid stated salaries by the Government, and stated allow-
ances for the expense o f their offices, the fees charged in those offices forming a —i---------
fund for reimbursing the Government. It is therefore immaterial to the officers 
at what amount those fees in future be fixed ; i f  the Government feels itself in a 
position to remit a portion or the whole of any o f them, I  cannot doubt that it 
will do so on a careful examination of the matter in all, its bearings, and I  incline 
to think that a remission of part o f the profit the Government now derives from 
the charges for copying would be a most beneficial relief to the suitor. Being of 
opinion that all the officers of courts o f justice, as well as the Judges, ought to be 
paid by the public, and not by taxes on the suitors, I  should be very glad to see 
all these remitted ; but being a member of a court which was party to an agree
ment with this Government, that the Government should receive the fees without 
reduction until it was fully indemnified against loss by paying the new salaries,
I am not at liberty to propose it till I know from investigation that the indemnity 
is sufficient without the aid of the four-fifths o f the fees for copying, which the 
Commissioners propose to abolish; I  must, therefore, leave this matter in the hands 
of the Government.

The question with the attornies stands on a totally different footing. The system 
followed by the court here is founded on the system followed by the Courts o f 
Westminster Hall from a remote period, which, though not theoretically perfect, 
has been found to answer all [>ractical purposes tolerably well, while the difficul
ties in the way of establishing a better are very great. There is a great variety 
of business in the conduct of a cause which it is impossible to state accurately 
in a bill, and the fit remuneration for which does not admit of its being set out 
in a table o f fees. There are but two ways of dealing with matters o f this sort 
on any plan o f taxation ; either the remuneration in each case must be left to the 
arbitrary discretion of the taicing officer upon the statement of the attorney, 
frequently inaccurate from necessity, and almost al.ways without the ability of 
competent proof, or to set forth in a fixed table for business which may always 
occur, charges upon such a scale as will remunerate the attorney fot the know
ledge, labour and capital necessary to his vocation, whether employed upon 
those matters set forth in the table, or upon those which it is found impossible 
to set forth in itj so that, taking the whole bill of costs together, the attorney shall 
be so rewarded as that honourable and intelligent men may be encouraged to 
devote themselves to the profession, and the suitor not be overcharged for the 
business usually necessary to be done in such a suit as his.

The latter is the course the courts have adopted; it may not be perfect, but 
on the whole its practical result answers the purpose. It  were manifestly inequit
able to fix, in a table of fees constructed upon this principle, on this or that item 
as charges which ought to be reduced, without regard to the effect upon the total 
amount o f the bill in the average number of suits instituted and conducted to .an 
end, and without substituting some other method for the attorney's adequate remu
neration.

• «

In truth, this system, founded on a consideration o f averages, works injustice 
in some cases to the attorney, who has to perform laborious duties which he 
cannot charge fo r ; and of this, when Sir Edward Ryan, Sir Benjamin Malkin and 
myself were on the bench, an instance was brought before us, attended with great 
hardship, which we could remedy; but it can seldom, i f  ever, work any injustice 
to the suitor.

There is no resemblance between the remuneration of an attorney and a section 
writer in a Government office. An attorney never, or on very rare occasions, 
employs such a person as section writer, but a clerk at an adequate salary, who 
must be a person of a certain degree of intelligence and experience, and who 
has duties o f some importance to perform, besides which he has' leisure to 
copy. The attorney has a right to a profit on his clerk’s services, as well,as 
his own, and great part o f his profits on both he receives from his charges for 
copying. *

14. Q d 3 I  believe
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I  believe that my learned colleagues and my$elf are agreed that the whole 
of the amount o f charges as allowed by our table o f fees, in the. bill o f an attorney or
CourL proctor in our court, for business done in his office, are adequate, but not exces-

__________ sive, and that the proposed change would produce no results to the suitor of any
beneficial nature.

I  have authority from both my learned colleagues to say that they agree 
entirely in all that I  have above stated, and the Chief Justice being unwell, a n d  
absent for a few days, I  have the honour to send this letter as our joint o p in io n  
on the matter referred to us*

I  have, &c.

Supreme Court, 
10 January 1846.

(signed) J. F , Grant,

N o .

    
 



IN D IA N  L A W  COM M ISSIONERS. 311

—  No. 2. —

O N  T H E  N E W  A R T IC LE S  OF W A R  FOR TH E  EAST IN D IA  
C O M P A N Y ’S N A T IV E  TROOPS.

L e g is l a t iv e  D e p a r t m e n t .

(No. 8 o f  18 4 0 .)

Our Governor-general of India in Council. 2.

1. Y our letter o f the 12th August last informed us, that “ in consequence of
the different views taken by the Members of your Cotmcil, as to the course to be f„r the East India 
adopted with regard to the particular question o f corporal punishment, it had been Company’s Native 
found necessary to postpone passing a law for the better government of the Troops, 
native officers and soldiers in the military service o f ihe East India Company, ”
until that question had been submitted to us.”

2. The question is, whether to give a more formal sanction to the General Order 
o f the 4th February 1845, by omitting all mention o f corporal punishment in the 
new law, or to rescind that' order by making corporal punishment one o f the 
penalties imposed by the new law.

3. W e  took your letter and its accompanying documents into our immediate 
consideration, but while we were in anxious deliberation upon it, we received 
your further despatch o f the 30th September, in which you apprised us o f the 
passing o f the Act X X I I I .  of 1839, “ for authorizing Sentences o f Imprisonment 
with or without Hard Labour, by Courts Martial, in certain Cases.”  You stated 
that “  a short time would enable you to judge how far the punishment o f impri
sonment with labour systematically inflicted, would prove an efficacious substitute 
for flogging,” and that a report on this point would be furnished to us.

4. W e  are, therefore, now disposed to wait for that report; when you are pre
paring to send it, you will take the whole subject again into your consideration ; 
and we shall pay the utmost attention to the result o f ycur inquiries.

(signed)

W e  are, &c.

W, B. Bayley.
G. Lyall.
W. Astell.
H . Lindsay.
J. Lmhington.

P . Vans Agn t̂ir. 
R. Jenkim.'
J. P, Mnspratt. 
Russell Rilke*

M . T. Smith. 
H. Alexander, 
j .  Thornhill. 
H. WiUock.

London, 1 July 1840.

(No. 17 .)
R e a d  a  despatch from the Honourable the Court Of I)irectors, dated 1 July 

1840, No. 8.

Ordered, That a copy o f the foregoing despatch be forwarded to the Military 
Department, with a request that a report on the effect o f imprisonment with 
labour in lieu of flogging, as authorized by Act X X l I I .  o f 1839, may be fur
nished with all practicable expedition.

Legis. Cons. 
7 Sept. 1840. 

No. 1.

(No. 52.)

E x t r a c t  from the Proceedings o f the Right honourable the Governor-general 
o f India in Comicil, in the Military Department, under date the 1st December 
1841. ^

Ordered, That the original documents detailed hereunder, relating to Native 
Courts Martial, general and inferior, from 1833 to 1840, and to punishments in 

14. Q Q 4 the

Legis. Cons. 
•20 Dec. 1841. 

No. 27.
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No. 2.
On ihe New 
Articles of War 
for the East India 
Company’s Native 
Troops.

the army, be transmitted to the Legislative Department, with reference to extract 
thence received, No. 17, dated 7th September 1840 :—

Letter, No. 1272-, froin the Adjutant-general of the Army, dated 6th Novem
ber 1840, with five enclosures.

Letter, No. 4176, from^ the Secretary to Government in the Military Depart
ment, Fort St. George, dated 10th Novembet 1840.

Letter, No. 2877, from the Secretary to Government in the Military Depart
ment, Bombay, dated 4th A n ^ s t  1841.

Minute by the Commauder-in-Chief, dated 30th August 1841. *
Minute by the Governor-general, dated 28th October 1841.
Minute by Sir W . Casement, dated 6th November 1841.
Minute by Mr. Bird, dated Ig t̂h November 1841.
Minute by Mr. Prinsep, dated 16 November 1841.

Ordered also, That the above-mentioned documents be returned to this depart
ment when no longer required.

(True extract.)

(signed) X  Stuart, Lieutenant-colonel,
Secretary to the Government of India, 

Military Department.

Legis. Cons. 
30 Dec. 1841. 

No. 28.

(N o. 1272,)

From the Adjutant-general of the Army to the Secretary to the Government
o f India, Military Department.

Sir,
I n  conformity with the instructions conveyed in your despatch, No. 451, 

dated the 23d o f September last, I  have the honour, by direction o f his Excellency 
the Commanderdn-Chief, to forward to you, for the purpose o f being laid before 
the Right honourable the Governor-general o f India in Council, the following 
papers, which have been Compiled from the records in this department:—

No. 1. Shows the sentences, and their nature, passed by Native General Courts 
Martial, from 1833 up to the 1st o f September 1840, those o f each year and kind 
being given separately.

No. 2. Exhibits the numbers o f sentences o f corporal punishment passed by 
Native Courts Martial, inferior to general, from 1833 up to February 1835, when 
corporal punishment was abolished.

No. 3. Shows the number o f sentences passed by Native Courts Martial, inferior 
to general, from February 1835, when dismissal was substituted for corporal 
punishment, until A ct X X I I I .  o f 1839 came into operation.

No. 4. Shows the number o f sentences o f imprisonment with hard labour, and of 
dismissal, passed by Native Courts Martial, inferior to general, from the period 
A c t X X I I I .  of 1839 came into operation, until the 1st September 1840.

No. 5. Is an abstract return o f the whole, the occurrences o f each year being 
separately defined . . ,

His Lordship in Council will perceive from a review o f these Papers, that, whilst 
corporal punishment was allowed, about 200 men were annually sentenced; for 
the first three years after dismissal was substituted, the annual number was not 
greatly increased; but in 1839, the number o f sentences passed in nine months 
amounted to 370 ; and on imprisonment with ha.rd labour being introduced, the 
number o f convictions rose to 643 in about 11 months.

I  have, &c.

(signed) X  R. Lumley, Major-general,

Head Quarters, Calcutta, 6 November 1840.
Adjutant-geUeral o f the Army.

No. 1.
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No. 1.

RETURN of G e n e r a l  C o u r t s  jVIa r t i a l  held in the Native Army of the Bengal Presidency, from 1833 to
September 1840.

year. Date.

1833 20 Feb. -

99 29 April -
99 3 June -
99 10 „  -
99 13 !, -
99 25 » -
99 29 July -
99 25 „  -

1834 22 Feb. -

99 2 April -
99  ̂ 99 ~
99 23 May -
99 27 » -
99 30 „  -
99 2 June -
99 5 » -
99 •7 July -
99 18 „  -
99 7 A ug,,
99 16 „  -
99 23 « -
99 31 Oct. -
99 * 9 Dec. -
99 9 » -
99 13 » -
99 13 » -
99 3̂ 99
99 29 » -

1835 tg March

99 19 » -
99 18 April-
99 xb Aug. -
99 6 Oct. -
99 9 »  -
99 1 7  »  -

1836 8 Feb. -
99 17  » -
99 x8 March

99 > 3 May
99 23 „  -
99 31. »  -
99 4 July -

n 2 4  Aug. -
99 2 X Oct. -
99 26 Nov. -
99 X2 Dec. -

14.

CORPS.

Camp pollowet

3d Brigade Horse Artillery 
Camp Follower 
43d Native Infantry 
Camp Follower 
Arracan Light Battalion - 
55th Native Infantry 
Camp follower

T o t a l  -  -  -

f5th Native Infantry
Camp Follower t
43d Native Infeiitry
43d - ditto
43d - ditto
43d - ditto
43d - ditto
43d - ditto
Camp Followers
Camp Follower
Sylliet Light Infantry -
Camp Follower - ..
4th Light Horse
22d Native Infantry
27th - ditto
Bed - ditto
6ist - ditto
Dak Hurkaras
Camp Follower
7 th Light Cavalry -

T o t a l  -  -  -

51st Native Infantry

11th - ditto- 
67th - ditto- 
56th - ditto 
22d - ditto- 

gth - ditto- 
48 th - ditto-

T o t a l  -  -

47th Native Infantry 
Camp Follower 
53d Native Infantry

Ramghur Light Infantry - 
17th Native Infantry 
73d - ditto 
Camp Follower ,
28th Native Infantry 
28 th - ditto 
73d ditto 
xoth Light Cavalry -

T o t a l  - -  -

Punishujent Awafded. Suspension 
in the case of 

Native 
Odicei's.

—
CorporaJ.

4 * .
Imjirbon- 
ment with 
Labour.

Simple'*Im.-
prisonment. Dismissal. Capital.

r Commuted to X4
“ “ “ - i “ < years’ hard la-
- - ■- “ X — [  hour.

-
X
1 - . - 1

Discharged.

1

2 —

2 5 - - 2 ■

X •
- - - X
- - X

- I
I
1

•
m m 2

1

- 1 —
- - X —K .

- X —
- X TFT-
• - - — X —
- ' I

- 1
. 2

1
X ■

4 7 3 3 5

- X .

- • 2 —
- - - X

_ 2 1 'P'
- -  . - 1
- -  ^ - I T--

- 2 I 5 I

.X
1

.  • Commuted io dismissal.
r Commuted to

“  “
X

\  suspension.

3 X

• -  ^ 1 —

I s

X — 4

-
“  • * •

X

•9 I

7 2 2* - 3 *

R  R (j^oniimed')
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No. 1.— General Courts Martial held in the Native Army of the Bengal Presidency— co/rfi«aerf.

Year. Date. COItPS.

Corporal,

Punishment Awarded.

Imprison
ment with 

Labour.

Simple Im4 

prisonmenti Dismissal. Capital.

Suspension 
in the case of 

Native 
OiHcers.

1837

99
99
99

99

1838
99

99

99

99

99

99

99

99

99

99

99

99

99

'99

99

'99

1839
99
99

99

99
99
99

99

99

99

99

99

99

1
9r
99

99

99

99

99

99

99

99

99

99

99

99

99

99

99

23 Jan. ■ 

4 July - 

17 Aug.

8 Dec.

9 99 ■

1 Jan. - 
9

15 
19
12 
26

M *
Feb. -

»
March 
April ■

3
21
21
28
5

28
15
15

,28
'29
20
23
15

May -
99

' J* •

June - 
»

Aug. .

"
Sept. ‘ 
Oct. ■

99
Dec. ■

99
99

11 Jan. -

16. „  -
21 „  -
22 „  -
31  „  -

5 Feb. -
12  
18 
18

23  » - 
25  » -
7 March

1 1  „  -
12  „  -
12  „  - 
1 6  „  - 
22 „

1 April- 
1 s, - 

10 „  -
29 » -
6 May -

13  » - 
27  « - 
27  « - 
31 »  -
24 June - 

1 July - 
3 >» * 
3 j» ■ 
9  3> ■

6th Battalion Artillery 

Camp Follower 

65th Native Infantry 

31st - ditto ■ -

28th - ditto

T o t a l  -

n th  Native Infantry
5th - ditto 

71st - ditto 
48th - ditto 
69th - ditto 
54th - ditto

3d Light Horse 
n th  Native Infantry 
25th * ditto 
Hill Rangers - 
48th Native Ififantry 
Sylhet tiight Infailtry 
51st Native Infantry 
Hill Rangers - 
68 th Native Infantry 
55th “ ditto 
Calcutta Militia 
loth Native Infantry 
16th - ditto

T otal -

39th Native Infantry 
loth Light Cavalry - 
53d Native Infantry 
50th - ditto 
55th - ditto 
28th - ditto

68th - ditto 
2d - ditto 

23d - ditto
Hill Rangers * 
loth Cavalry - -
32d Native Infantry

62d - ditto 
Hill Rangers »
6tli Battalion Artillery 
Camp Followers 
63d Native Infantry 
Sylhet Light Infantry

Hurrianah Light Infantry 
73d Native Infantry 
60th - ditto 
19th - ditto

27th - ditto 
Joudpore Legion 
71st Native Infantry 
Camp Follower 
Shah Soojah’s Levy 
2d Light Cavalry -

39th Native Infantry 
20th - ditto 
Hurrianah Light Infantry 
31st Native Infantry

19

1
1
1
2 
1 
1

1
67

5
1
1
1

3
4 
1 
1 
1 
I
1
!■
1
1

Restored.,
J Commuted to 

transportation.

1 commuisdtodismisssl.
Restored.

' 63 pardoned and 
restored, 1 to un
dergo hard la
bour, and 3 dis
missed.

f  Pardoned 
\ restored.

and
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No. 1.— General Courts Martial held in the Native Army of the Bengal Presidency— continued.

Year. Date, CORPS.

Punishment Awarded. Suspension 
in the case of 

Native 
Officers.Corporal.

Imprison
ment with 
Ljibour.

Simple Im
prisonment. Dismissal. Capital.

7839 32 July - 60th Native Infantry t

29 » - 41st - ditto - - 1 —

5 Aug. - Calcutta Militia - - 3 —

6 » - 10th Cavalry - - - t

9 - 47th Native Infantry - - * —̂*r

20 „  - 3d Cavalry -■ - 1

24 .. - Hurrianah Light Infantry - * 2

n 9 Sept. - 6th Battalion Artillery - - 1 —

fy 14 - Calcutta Militia - - 1

>y 14 » - 3d Native Infantry - ■ - - 1 —

16 „  - 57th - ditto - - 2 —

» 27 « - 10th - ditto - - 1

if 8 Oct. - 54th - ditto - * - 1

V 74 »> 15 th - ditto ^ • - 1

if 24 - 44th - ditto - - - - ■ • , t

a 25 „  - 59th - ditto - - 1

if 4 Nov. - 39th - ditto - - 7 —

ft n  „  - Camp Follower - - - - 1

f t 18 „  - Ced Native Infantry - - 7

T o t a i . - - - 3 57 1 70 2 —

1840 4 April - 47 th Native Infantry 2

ft 4 >. - 58th - ditto - 5

tt 10 „  - ' 7th Battalion Artillery - 6 —

24 a, - 7th - ditto - - ** - • 2

if 2 May - 49th Native Infantry - - - - - 1

I t . 5 » - 35th - ditto - 2  ̂ —

f f 6 „ 35th - ditto - •• ^ i - t —

If 18 „  - 37th - ditto - 1 —

f* »9 »  - 37th - ditto - 5

if 20 ,, - 37th -  ditto - 18 • - **

T o t a l  -  - - - 39 ¥ • - 1 3

TO T A L ....................... 9 741 7 85 74 6

Deduct - - - i7Restdi - 65 Rest<i. —

Remaining - .9 124 7 20 74 6

rCommuted to 
< Seven years’ im- 
[prisonment. -

fi7  pardoned.and 
^restored.

(signed) J. R. Lumley\ Major-general,

Adjutant-general of the Army.

74. R R 2 No. a.
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No. 2..

STATEMENT of the Number of Corpoiial P unishments awarded by Courts Martial, Inferior to General, held in 
the Native Army of Bengal during the years 1833, 1834., and up to February 1835, on which date Corporal Punishment 
was abolished.

1834, 1834, .
1833. and up to Feb- 1833. aud uptoFeb*

ruary 1835. ruaiy 1835.

4th Troop, 1st Brigade Horse Artillery - Brought forward -lOO 100
4tb Ditto 2d - ditto - ditto - - 13 38th Regunefit of Native Infantry - -
4th Ditto 3d - ditto - ditto - - 39th Ditto ditto - 1 2
6th Battalion Foot Artillery - - 1 6 40th Ditto ditto- .. - 4
7th Ditto ditto •* - - 7. 7 - 41st Ditto ditto - - 6 3
Gun l,ascars - w - - 20 10 42d Ditto ditto - . 3
Ordnance Drivers - - - 2 43d Ditto ditto . 2 *-

1st Regiment uf Light Cavalry - - - 1 44th Ditto ditto - - 1 . V-
2(1 Ditto • ditto - 1 4 45th Ditto ditto • - 1 -
3d Ditto - ditto • - - 5 " 46th Ditto ditto • - 1 3
4th Ditto - ditto , - - 1 1 47th Ditto ditto . 7 ■ U
5th Ditto - ditto - - - - 48th Ditto ditto . 1
6th Ditto - ditto - - 1-, - 49th Ditto ditto • - 1
7th Ditto - ditto - _ - 50th Ditto - ditto • - 2 ■ 3
8th Ditto - ditto - - 1 - 51st Ditto ditto . 1 1
gth Ditto - ditto - - 2 3 52d Ditto ditto •

10 th Ditto - ditto - - *2 3 53d Ditto ditto • - -
Sappers and Mjners <• - - - 3 2 54th Ditto ditto . 2 3

1st Regiment of Native Infantry - 3 1 55th Ditto ditto ... - - -
2d Ditto - ditto - - 4 56th Ditto 7 ditto - _ 1
3d Ditto - ditto - - 4 - 57th Ditto ditto 3 1
4th Ditto - ditto - - - - 58th Ditto ditto _ . 1 3
5th Ditto - ditto - - - - 59th Ditto ditto • - 3 2
6 th Ditto - ditto - . 2 1 ' 60 th Ditto ditto . 3' -
7th Ditto - ditto - - - . - €ist Ditto ditto 2 • ?
8th Ditto - ditto - - - 3 02 d Ditto ditto 1
9th Ditto - ditto - - 1 1 03d Ditto ditto • 2 3

loth Ditto ditto - - 1 - 64th Ditto ditto . 3 2
11th Ditto - ditto - - ' - 2 — 05th DitJO ditto 6 .b
12 th Ditto - ditto - - 1 1 60th Ditto ditto . 1 1
13th Ditto - ditto - - 3 2 67th Ditto ditto • 2 5
14th Ditto - ditto - • , 1 I- 1 68th Ditto ditto 2 ■ 3
15 th Ditto - ditto - - ; 3 - 69th Ditto ditto 1 ■
16th Ditto - ditto - - - - 70th Ditto - ditto • « ■ 3 5
37 th Ditto - ■ ditto - - - _ 71st Ditto ditto • • 4 ■ 3.
18th Ditto - ditto - - 1 ■2  ̂ 72d Ditto ditto 3
19th Ditto - ditto - - » 3 73d Ditto - ditto 5
20th Ditto -■ ditto - 2 1 74th Ditto ditto • _ 3
21st Ditto - ditto - — 2 1st Local Horse • «
22d Ditto - ditto - - 2 — 2d - ditto ,
23d Ditto - ditto - - 2 5 3d - ditto • • _ _
24th Ditto - ditto; - - 1 - 4th - ditto .  • ...
25th Ditto - ditto - - 8 3 Arracan Local Battalion * 5 4 ,
26th Ditto - ditto - - 4 1 Assam Light Infantry - • • 7 4
27th Ditto - ditto - - - 1 Ditto SebuiidieS • -
28th Ditto - ditto - 1 3 Bheel Corps • • * -
29th Ditto - ditto - - . 3 Calcutta Native Militia . . 2 3
30th Ditto - ditto - . - 2 4 Hill Rangers .  - .. 1
3 l!̂ t
32d

Ditto
Ditto :

ditto
ditto

3
4

Hurrianah Light Infantry - 
Kemaon Local Battalion -

-
1 2

33d Ditto - ditto - * a MhairwaiTa ditto 
NusSeroe - ditto

_ . 1
34th Ditto - ditto - - - 1 . ..
35th Ditto - ditto • - : - 4 Rarnfflrur Light Infantry - - 10 4
36th Ditto - ditto - - - 2 Sirmoor Battalion - * 1
37th Ditto - ditto • - 1 2 S^lhet Light Infentry - - ■ 3 -

Carried forward • - - too . 100 Total .  . - 192 196

(signed) J. R. Lumley, Major-general,
Adjvitant-general o f the Army,

No. 3,
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No. 3.

ST ATEM ENT of the Number of Sbntekces of Dismissal awarded by Courts Martial, Inferior to 
General, held in the Native Array of Bengal, during the period from February 1855, up to the 
Promulgation of Act XXIII.

No 2T.
On the New 
Articles of War 
for the East India 
Company’s Native 
Troops.

From To Act
February 1836. 1837. 1838. XXIII.

1835. 1836.

4th Troop, 1st Brigade Horse Artillery X 1 2
4th „ 2d ditto ditto - . - - 1 • 1

4th „ 3d ditto ditto - - 1 — d— —

6th Battalion Foot Artillery 2 4 '2 1 t
7th Ditto - ditto - - - - 8 4 3 7 4
Gun Lascars - - - - 23 7 9 8 5

Ordnance Drivers - - - - - • - 3 5 3 —

1st Regiment Light Cavalry - - - 1' 9 3 8 4
2d Ditto - ditto - - - - 2 • - 1 1 6

3d Ditto ditto - - * 6 - - 1 - 1
4th Ditto - ditto - - - - - - * - 1 2,

, 5th Ditto . ditto - - - - 1 1 1 3
6th Ditto . ditto - - - 3 3 2 4 .3
7th Ditto - ditto - - - 2 1 1 - 3
8th Ditto - ditto -- - • ♦ - 3 3 3
9th Ditto . ditto • - - “ 2 3 3 : 2

loth Ditto - ditto - - - - • - «r - 3 8 1

Sappers and Miners - - - - 1 2 3 4 -d-

1st Regiment Native Infantry • - 4 3 3 3 1
2d Ditto • ditto - - - 2 1 5 6 1
3d Ditto ditto - - 1 1 1 1 1
4th Ditto ditto - - - - 2 3 2 1 4
5th Ditto - ditto - - - - 2 * - a i

6th Ditto - ditto • • - - 3 2 1 4
7th Ditto ditto - • . - 1 6 2
8th Ditto • ditto - . r 1 2 I 3 3
gth Ditto - ditto - - - ■ - 3 3 i 2 3

10th Ditto . ditto • * V M - 3 4 3 '
11th Ditto • ditto • - , 1 1 1 1 ■ ini4
I2tb Ditto • ditto • - . - 1 1 2 I —
13th Ditto - ditto . - - - 2 2 .3
14th Ditto - ditto - - ■ -- - X * - 1 1 —

15th Ditto » ditto _ X 2 i 1 1
16 th Ditto . ditto - - - - 2 - 1 1 6
17th Ditto - ditto • - - - - - 1 8 - 4
18th Ditto . ditto • - -■ i 1 - • 2
19th Ditto - ditto - - - - 2 4 3 4

20th Ditto • ditto . • - - - t 1 1 * ■
21st Ditto . ditto * - - 1 1
22d Ditto _ ditto - - ¥ ’ ■ - - - a 1 6
23d Ditto ditto . - - 1 -- - 2 2 3
24th Ditto - ditto - - - - 1 2 3 7 . 3

25th Ditto ditto • . 1 1 7 . 3
26th Ditto ditto • - - 2 5 2 3 3
27th Ditto ditto • - - - 2 1 - 2
s^th Ditto • ditto • . • - ■ 3 . ,5 3 3 7
29th Ditto - ditto - - - - 1 • 2 —

3Gth Ditto • ditto • .  . - - ¥ - - • " - ‘ - 1
31st Ditto ditto . - - 1 2 1 •2 —
32d Ditto « ditto 3
^3d Ditto . dituai . - 2 3 1 - 3
34th Ditto - ditto - - - - 2 ,1 5
35th Ditto a ditto 4 - - 2 4 3
36th Ditto • ditto - 1 .5 t 3 i
37th Ditto • ditto • - ' 3 2 2 4 l
38th Ditto ditto . • - 1 “ - - 4 6
3pth Ditto - ditto - - - • • 3 4 4

■ CMried forward - - 98 ' ao4 i?o 128 2x,5

1-4̂ 3
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No. 2.
On the New 
Articles of War 
for the East India 
Company’s Native 
Troops.

No. 3.— l^umber of Sentences of Dismissal, &c.— continued.

Brought forward - - -

40th Regiment Native Infantry 
41st Ditto - ditto -
42d
43d

Ditto
Ditto

44th Ditto 
45th Ditto 
46th Ditto 
47th Ditto

48th Ditto 
49th Ditto 
50th Ditto 
51st Ditto
5zd Ditto 
53d Ditto 
54th Ditto 
55th Ditto

56th Ditto 
57th Ditto 
58th Ditto 
59th Ditto

60th Ditto 
61st Ditto 
62 d Ditto 
63d Ditto

64th Ditto 
65th Ditto 
66th Ditto 
67th Ditto

68th Ditto 
6gth Ditto 
70th Ditto 
71st Ditto

ditto
ditto

ditto
ditto
ditto
ditto
ditto
ditto
ditto
ditto
ditto 
ditto 
ditto 
ditto.

ditto
ditto
ditto
ditto

ditto
ditto
dittd
ditto

ditto
ditto
ditto
ditto

ditto
4itto
ditto
ditto

73d Ditto - ditto
73d Ditto - dittd
74th Ditto - ditto

1st Regiment Local Horse 
ad Ditto - ditto
3d Ditto - ditto
4th Ditto - ditto

Arracan Local Battalion - 
Assam Light Infantry - 
Ditto Seliundies -
Bheel Corps - - -
Calcutta Native Militia - 
Hill Rangers -

Hurrianah Light Infantry - 
Kemaon Local Battalion - 
Mhairwarrah Local ditto -

Nusseree Battalion - 
Ilamghur Light Infantry - 
Sirmoor Battalion - 
Sylhet light Infantry

ToTAn

From
February

1835.
1836. 1837. 1838.

. To Act 
XXIIL 

of 1839 in 
G. G. 0. 

174 of 1839

- - - 9 8 104 120 128 115  .
- - 2 2 - - 1
- - 1 2 - - 1 2

- - - - - - 1 —
- - - 1 2 3 1

• - 4 2 1 1 —
• “ ' - 4 3 2 . 3

6 2 2 —- —
• 2 3 - - 2 5

■ - 1 - - - - 3 3
• - - - 1 - 4

* • 5 1 2 2 1
• • - 2 4 - 2
- - - - - 2 1 3
- - 2 - - 1 2 —
* • .i 2 1 2 —
• •• - 9 1 2 2

♦ - 1 3 1 1 2
m- • - - - 1 1 3

- - I 6 - 4
“ 4 6 1 - 2

- - 2 1 3 2 15
• - 1 3 3 1

•• • 1 1 3 4 4
• • 7 1 4 1 —

- - 1 1 2 2 4
•* - 2 2 1 3 2
- - 3 4 12 3 2
• • 2 4 10 4 6

- 2 6 5 3 1
■t - - 2 I - 3

- 2 5 6 2
- 2 4 2 1 5

* * - 2 • • 1 1
5. - - 2 5 - 5

1 4 7 4 4
- - — ‘ — —

- — — — —
- - — — — * — —
• •• — —  * ---
- - 4 . . - 2

•• 1 1 3 2 1

_ ___
- - 4 2 2 6 3

3
- • . 1 — —

- - - 2 - - 1 —

- 4 —

• 1 • • 1 1 —
- - 8 7 3 4 10
• . 1 — — —
- - 1 4 1 6 4

- - 171 200 220 2 1 3 237

(signed) J. R. Lumle^, Major-gen*,
Adjutajat-geo' d f the Army.

No. 4.
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No. 4.

No. 2.
On the New 
Articles of War 
for the £ast India

Statement o f the Number of Sentences of Dismissal, o f  Imprisonment, and Imprisonment with Company’s Native 
Hard Labour, awarded by Courts Martial, inferior to general ones, held ip the Native Army of Troops.
Bengal, from the Prpmulgation of Act XXIII. of 1839, in G . O. G. G. 174, dated 2d October last, ~ ~ ~
up to 1st September 1840.

Im p r ito n m en t
P u m is ia l^ Im prisonm ent Vdth

H a r d  L a b o u r .

4th Troop, 1st Brigade Horse Artillery . . . 1 1
4th 2d ditto ditto - - . —
4th 3d ditto ditto - - - — —
6lh Battalion Foot Artillery • • ' • 3 1 4
7th Ditto ditto -- - - - - - 5 4

Gun Lascars - - - * - - A . 4 2 9
Ordnance Drivers - - 2 1 2
1st Regiment Light Cavalry ‘ » • 1 • - 7
2d Ditto ditto - • • • - •f • - 1
3d Ditto - ditto - • • 1 - 1
4th Ditto - ditto - - - - - - 1 - i

5th Ditto • ditto - • • A • • . 2 , 2
6th Ditto • ditto - • • • 1 1 , 1
7th Ditto ditto • - - ■ - - 4 - - 4

8th Ditto ditto • I
gth Ditto - ditto - . Urn m - •Slip-

10th Ditto - ditto - - * - - - - - - 1
Sappers and Miners - 2 2 4

1st Regiment Native Infantry • • • - • 3 2 »
2d Ditto - ditto • • •« - - - 1 i
3d Ditto • ditto * 3 1
4th Ditto - ditto > i
5th Ditto - ditto - - - - - - “ V - - 3
6th Ditto • ditto - • • • • n . 1 6
7th Ditto • ditto - - • - 1 - - 4
8th Ditto - ditto - - * - - - 1 - - 1

gth Ditto • ditto - • • - . • . - 1 7
10 th Ditto ditto • • - . . - - - - i
11th Ditto - ditto - - - - - - - 1 2 6

12 th Ditto ditto - ' SO • • • 1 2 a
13th Ditto • ditto • - - - - - 4 - 3
Hth Ditto ' ditto • - • “ ■- - * 1 2

15th Ditto ditto - • - • - 1 1 I
16th Ditto • ditto - • • V - 4 1 3
17 th Ditto - ditto ■- - - - ■ - - 6 * 4

18 th Ditto _ ditto • • . • . • 1 - - 2

19th Ditto • 2 &
20th Ditto - 1
21st Ditto ditto - * .. - * - - - 1
22d Ditto • ditto > . - - - 1 a
23d Ditto - ditto - 2

24th Ditto ditto - • • - ' - 3 2 3
25th Ditto ditto ^ 2 &
26 th Ditto - ditto • - - r - - , • • * • 3
27th Ditto • 7
28 th Ditto «• ditto - • - - - 2 4 4
29th Ditto - ditto - - - - - —— 7T

30th Ditto • ditto - • • - - 1 1 2
3>st Ditto • 2

32d Ditto - ditto - - - - - 1 • 1

33d Ditto • ditto - • . - 2 1 1

34th Ditto • ditto - •• • • . - . - - 1 7
35th Ditto « ditto • • • - ■ 1 2 2
36th Ditto - ditto • - * - - 1 2 4

Carried forward • m - 60 45 158

14- R E 4
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No. 4.-rNumber of Sentences of Dismissal, of Imprisonment, &C— continued.

Brought forward -
37th Regiment Native Infantry - 
38th Ditto - ditto -
Sgth Ditto - ditto -
40th Ditto - ditto - -
41st Ditto - ditto -

43d Ditto 
43d • Ditto 
44th Ditto 
45th Ditto 
46th Ditto
47th Ditto 
48th Ditto 
49th Ditto 
50th Ditto 
/iist Ditto

52d
53d

Ditto
Ditto

54th Ditto 
55th Ditto 
56th Ditto

57th Ditto 
58th Ditto 
5gth Ditto 
60th Ditto 
6ist Ditto

6sd Ditto 
63d Ditto 
64th Ditto 
65th Ditto 
66th Ditto
67th Ditto 
68th Ditto 
69th Ditto 
70th Ditto

71st Ditto 
7sd Ditto 
73d Ditto 
74th Ditto

ditto - 
ditto - 
ditto - 
ditto - 
ditto -
ditto - 
ditto - 
ditto - 
ditto « 
ditto -
ditto - 
ditto - 
ditto - 
ditto - 
ditto -
ditto - 
ditto - 
ditfo - 
ditto - 
ditto -
ditto - 
ditto - 
ditto - 
ditto - 
ditto -
ditto - 
ditto - 
ditto - 
ditto -
ditto - 
ditto - 
ditto - 
ditto -

2>ismissal»

1st Depht Battalion (Jawnpore) 
2d Ditto ditto (Futtehgurh)
3d Ditto ditto (AHyghrh)
4th Ditto ditto (Bareilly) -

Arracan Local Battalion - 
Assam Light Infantry 

Ditto Sebundies - - -

Bheel Corps - - - -
Calcutta Native Militia
HiU Rangers - - - -

Hurrianah Light Infantry - 
Kemaon Local Battalion - 
Mhairwarra ditto ditto

Nusseree Battalion - - -
Ramghur Light Infantry 
Sirmoor Battalion - -  .
Sylhet Light Infantry

T o t a i , -  -

60

2
i

1

2

4
2
2

3
1

.2
2 
1 
1 
A

2
3 
2

1
2

1
1

2 

7

4

5

133

ImprisonmeBt.
Imprisonm ent

with
H a rd  Labour.

45

14 2T

3
1

4
2

3 ,

76

15^
2
6
3
7
8
1
t
4 
3
3
4
1
3
2

3
4 
7 
7
3
2
1
3
6
3
2 
2 

9
4
5
7
1
16
3
5
4
6

56
5
2

18
1
4

10

8
4

9
1

11

391

(signed) j .  R. Luwley, Major-general,
Adjutant-general of the Army.

No. 5.
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No. 5.

A B S T R A C T .

r — ............  — ■

P U N I S H M E N T  A W A R D E D .

y e a r .
C o rp o ra l.

Im p r iso n 
m ent w ith  

L a b o u r .

Im p r iso n 
m ent.

D ism issa l. C ap ita l.
S u s 

pen sion .

S ee  R e tu rn , N o .  I ____1 8 3 3 B y  G en e ra l C ou rt «  ' 2 5 * - _
2 t

S ee  -  d itto . N o , 2 .— B y  In fe r io r  C o u rt - 192 — — — — —

T o ta l -  -  - 194 5 - - 2 —

S ee  R etu rn , N o *  1 ,— 1 8 3 4 . B y  G en era ) C ou rt 4 7 3 3 5

See  -  ditto, N o . 2 ____ B y  In fe r io r  C o u r t , u p  to  F e - )  

b ru a ry  1833 -  -  - j
196 — — — - - —

T o ta l .  -  . 2 0 0 7 3 3 5 — . .

See  R e tu rn , N o .  t,..cr-1835. B y  G e n e ra l C ou rt . 2 1 S 1

See -  d itto , N o .  3 . ^ B y  In fe r io r  C o u r t , from  F e -1  

b ru a ry  *  -  -  j - - -  . - ■ - 171 ' — —

T o ta l -  -  - - - 2 1 . 176 1 - -

See R e tu rn , N o .  1*— 1 8 3 6 . B y  G e n e ra l C o u r t . 7 2 * ■ 2 t
.  . 3

See -  d itto . N o .  3 .— B y  In fe r io r  C o u rt - - - - 2 0 0 — —

T o ta l -  -  - - - 7 2 2 0 2 - 3

See  R etu rn , N o .  1 . — 1 8 3 7 . B y  G e n e ra l C o u rt .  . 5

See  -  dittOf N o .  3.*—• B y  In fe r io r  C o u rt “  V * 2 0 0 — —

T o ta l .  ,  . - 5 - 2 0 0 — . —

See R etu rn , N o .  1 .— 1 8 3 8 . B y  G e n e ra l C o u r t

41

1 9 * .  . 6 f

S ee  -  ditto. N o .  3 . — B y  In fe r io r  C o u rt < 2 1 3 — —  ,

I 'o t a l •  - - - 19 - 2 1 8 3 —

See R e tu rn , N o .  1 .— 1 8 3 9 . B y  G e n e ra l C o u rt * 3 6 7 * 1 7 0 f 2

See -  d itto . N o .  3 . - — B y  In fe r io r  C o u rt - - - - - 237 — —

T ota l 3 6 7 1 307 2 T -

See R e tu rn , N o .  I .— 1 8 4 0 . B y  G e n e ra l  C o u rt _ ^  ' 3 9 .  . I 3

See  -  d itto , N o .  4 . — B y  In fe r io r  C o u r t , f r o m  2d"| 

O c to b e r  1 8 3 9  t o  6 t h  S e p -  >  

tem b e r 1 8 4 0  -  - J
- 391 7 6 1 3 3 —  , —

T o ta l .  -  ■. - - ‘ 430 76 133 1 3

See R e tu rn , N o .  l . ~ B y  G e n e r a l  C o u rt 9 141 7 ‘ 85 14 6

See -  ditto. N o .  2 , 3  8e 4 .* T o t a l  b y  In fe r io r - 3 8 8 3 9 1 7 6 1 ,1 7 4 — —

G u a n o  T o t a i . -  -  - 3 9 7 5 3 2 8 3 1 ,2 5 9 14 6

D e d u c t . . . - 17 - 65 — —

R e m a in in g 3 9 7 5 1 5 8 3 1 ,1 9 4 14 6

*  1 C om m uted  to 1 4  years ’ h a rd  

labou r.

f  1 ditto to dismissal.

*  I  C om m uted  to d ism issa l, 
f  1 ditto .  ~ to suspension.

* 2 ' R esto re d . ^
1 C om m uted  to d ism issal.

^ 2  d itto  -  -  to transportatioD.

r  6 3  fo rg iv  

* <  1 to unc 

L  3  dism ii

forgiven , an d  restored .
u n d ergo  h a rd  la b o  u r .  

dism issed, 
t  P a rd o n e d  an d  re s to red ."

N . B .— 3 4  C h r is t ia n  d ru m m ers  flo gged  a fte r  th e  p ro h ib it io n ., b y  In fe r io r  C o u r t  M a r t ia l ,  n o t  inserted  in  R e tu rn  N o .  3 ,  n o r  in  th is p ap er.

( s i g n e d )  J .  R .  L u m le g ,  M a jo r -g e n e ra l,

A d ju t a n t -g e n e r a lo f  the  A r m y .

1 4 . s  s M i l i t a r y
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M il it a r y  D e p a r t m e n t .

(No. 4176.)
To  the Secretary to the Government o f India, M ilitary Department.

Sir,
W ith reference to your despatch o f the 23d September last, No. 449,1 am 

directed by the Right honourable the Governor in Coiincil to transmit to you, 
for the purpose o f being laid before the Right honourable the Governor-general of 
India in Council, the accompanying transcript o f  a letter from the Adjutant-general 
o f the Army, dated the 4th instant^ No. 891, -together with the return of courts 
martial in.the Madras Arm y during the last seven years, to which it gave cover.

I  have, &C.

(sigiied) ' iS., IT. &ee/, Lieut;-col.,;

Fort St. George, 10 November 1840.
Secretary to Government.

(No. 891.)

To the Secretary to Government, M ilitary Department.
Sir,

I  AM directed by the Commahder-in-chief to acknowledge extract from the 
Minutes of Consultation, No. 3696, dated 3d ultimo, and have the honour to 
forward for submission to the Right honourable the Governor in Council the 
return o f courts-martial thereby called for.

2 . His Excellency insti;ucts m® fP point out, that the cases in which corporal 
punishment was awarded after 13 March 1835, occurred on foreign service, 
before receipt of the orders for its abolition, which were promulgated to the army 
on that date.

I  have, &c.

(signed) R. Alexan4ei\ Lieut.-col.,
Adjutant-general’s Office, Adjutant-general o f the Army.

4 November 1840.

R etitkn of Courts Martial in the Madras Army.

Awarding Corporal Punishment. Awarding Simple Impiisonment and 
-Discharge.

Awarding Imprison*' 
inent with Hard 

Labour and Discharge.

1833. 1834. 1835. T otal. 1835. 1836. 1837. 1838. 1839. Total. 1839. 1840. T o t a l .

18 17 12 « * 25 27 32 46 26
18 29 J9 - A la 39 31 25 83 - - - 24

- 37 22 18 2 34 36 27 27 - - 38
22 24  ̂ 1 - 14 9 26 17 37 - - - 19-

- 28 27 - - 13 22 36 33 41 - - 18
- 25 24 1 - 21 24 33 39 40 - - - 31
- 30 22 - - J -- . 18 37 34 28 39‘ - - - 31
- 30 J9 - - - 16 28 37 36 42 - - - - - 16
- 20 18 - - 17 33 32 29 40 - - - 24
- 29 26 - - - 18 18 31 30 40
- 30 25 - 29 24 26 33 - - - 31
- 16 25 • 17 30 27 “ 39 • - - - 25

- 293 278 5? 622 165 333 395 358 435 1,676 56 227 283

Months.

January - 
February - 
March 
April 
M ay- 
June 
July - 
August 
September 
October - 
November 
December -

T otal Annually

Adjutaijt-generars Office, Fort St. George, \  (Signed) il* Alexander, Lieut.-col.,
4 November 1840. j  . Adjutant-general of the Army.

(True copies.)
. (signed)-.* -.5. W. Steel, Lieut.-col., Secretary to Government.

(No. 2877
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To the Secretaiy to the Government o f India.

323
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Sir., _ ,,
W it h  reference to ypur letter. No. 450, dated 23d September last, and to mine 

p f the 20th nltimoj No. 2685i, la m  directed to transmit the accompanying return 
o f conrts^martial held under this Presidency during tho last seven years, in all 
cases in which porporal punishment has been awarded, or in which the substituted 
punishment o f dismissal or imprisonment with labour has been adjudged, together 
with copies o f letters from the Adjutant-general, dated 21st ultimo, and from the 
Judge Advocate-general, dated 2frth idem, in explanation o f the delay which has 
occurred in furnishing this return for the satisfaction o f his Lordship the Govetnor- 
general in Council.

I  have, &c.

(signed)

Bombay Castle, 4 August 1841,

P .  M . Mehill, lieut.HJolonel,
Secretary to Government.

L^is. Cons, 
so Dec. 1841. 

No. 30.

G enehat. R eturn of Courts Martial holden oti Non-commissioned Officers and Privates 
in the Bombay Army during the last Seven Years, in all cases in which Corporal 
Punishment has been awarded, and in which tlie substituted Penalties, Dismissal Of 
Imprisonment, have been adjudged.

1 st.— Number of Trials during the Years 1833 and 1834
2d.— Ditto from February 1835 to the date of the Promulgation of 

the Act No. X X III. of 1839 - *
3d.— Ditto from the passing of the above Act to the 23d September 

1840 - - -  - -
G ran d  T o t a l   ̂ - •*

852

■ 760

221

1,333

(signed) O g ilv ie ,  Major,
Judge Advocate-generah

(No. 621.)

To Lieut.-coIonel P .  J f. Melvill, Secretary to Government, Military Department.

Sir,
W it h  reference to your letters o f the 12th October last and 28th ultimo, I  am 

directed by his Excellency the Commander-in-chief to transmit to you the ac
companying return, prepared by the Judge Advocate-general, o f Courts martial 
held under this Presidency during the last seven years, in all cases in whiph 
corporal punishment Vas awarded, or in which the substituted punishment, of 
dismissal or imprisonment with labour has been adjudged; also a communication 
from that officer o f yesterday’s date, explaining the cause o f the delay which has 
occurred in furnishing the return called for.

I  have, &c.

Adjutant-general’s Office, Poona, 
21 July 1841.

(signed) S. Powell, Lient.-col,,
Adjutant-general of thn Army.

1 4 . $ s 2 To
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To the Adjutant-general o f the Army,

Sir,
I  HAVE now the honour to forward a general return o f the trials of non

commissioned oflEicers and privates in the army o f this Presidency during the last 
seven years, divided into three several periods; and, in transmitting this docu
ment, I  beg to intimate that the dispersed nature o f  the stations o f  the respective 
regiments prevented the early receipt of the necessary information, and the return 
from the 16th regiment, N. I., stationed in the Persian Gulf, with which the 
communication is very uncertain, has not yet been received.

Judge Advocate-general’s Office, Poona, 
20 July 1841.

I  hate, &c,

(signed) W. Ogilvie, Major,
Judge Advocate-general.

Lcgis. Cons. 
20 Dec. 1841. 

No. 31.

M in u t e .— Commander-in-Chief. ■

T he arrival of the return called for from Bombay at length enables me to offer 
to Government some opinions upon the changes made in the Native Array of 
India, by the substitution o f dismissal from the service in 1835, and of 'imprison
ment with labour in 1839, for the corpornl punishment by which discipline vras 
formerly enforced in India, and which still remains (though a dead letter) in our 
Articles o f W ar.'

The returns of the three Presidencies enable me to give the following figures 
in contrast:—

— Goars. F irst  P eriod, 
26 Months.

Second P eriod, 

56 Mouths.

T hird Period, 

XI Months

Bombay - . 35 352 Trials -

10 for each corps; 
average of each 
nearly five per an-̂  
num.

- 760 Trials

22 for each corps; 
not quite five per 
annum.

- 221 Trials.

6 1  for each corps; 
seven per annum.

Madras - 63 622 Courts Martial f

not quite lO for each 
corps; average o f 
each nearly five per 
annum.

1,676 Courts Martial

2 6 i'fo r each corps; 
not quite 6 | per 
annum.

283 Courts Martial.

4 J for each corps ; 
five per annum near- 
ly.

Bengal -

t

104 - 419 Sentences -

four for each corps; 
average of each 
nearly two per an
num.

- 1,229 Serttences -

I l f  for each corps; 
2^ per annum.

- 643 Sentences.

6 for each corps; 
6 1  per annum.

I must here remark that there may fee" serious discr^ancies in the three 
returns, for one trial may include (as it did in Bengal in 1839) 67 prisoners, and 
one court martial may be charged with five or six trials. The Bengal returns 
include every man who was brought to trial during the three periods. (See Note 
at the end).

I t  will be observed, also, that the Adjutant-general deducts 82 men, who were 
pardoned or restored ; not knowing whether this was done at Madras and Bombay, 
I  have allowed them to stand.

The first deduction to be made from the above is, that the Bombay corps had 
each five trials per annum in the first period, which was not increased when 
corporal punishment was abolished and dismissal substituted, but has risen to 
seven trials per annum since imprisonment with labour was rendered legal in
1839. . ,

From
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From this we are to suppose, that the fear of the lash and the apprehension of 
discharge were equally available and salutary punishments; provided, however, 
that the regiment be not on service, for then discharge or dismissal may be most 
unsuitable, and at times impracticable.

It  is more difficult to explain why imprisonment with labour (which involves 
dismissal) should be less feared than simple dismissal; yet the increase from five 
trials to seven appears to establish the fact.

A t  Madras they feared dismissal less than corporal punishment, and crime was 
more frequent; the recurrence to imprisonment with labour seems to haVe brought 
the corps o f this establishnjent back to their former average of trials, or, mord 
correctly, o f courts martial.

The Bengal analysis is at once the most perfect and the most extraordinary. 
In the days o f corporal punishments the annual average was two inflictions; when 
dismissal was substituted it rose a little, viz., to two and a half for each corps; 
but since two punishments have been legalized, imprisonment with labour and 
dismissal, the sepoys seem to fear the Sentence of a court less than they ever did. 
The men brought to trial are threefold as numerous as they were in 1833 and 
1834. I  particularly request attention to the concluding para, of the Adjutant- 
general’s letter of the 6th November last on this head.

The numbers, I am aware, are increased in this m a n n e r a  sepoy (o f Bengal) 
feeling himself aggrieved, and not at once receiving the redress he thinks due, in 
the absence of Corporal punishment, becomes insubordinate, and he is p f course 
confined, some 20, 30, even 50 men, accompanying him to the guardfhouse or 
quarter guard, and say they will share his crime and punishment; such combi
nations are most unmilitary, and may become dangerous.

I  have had four such cases, and met them by ordinary, six, seven or eight of the 
most forward, or the senior sepoys, to be tried with the ringleader. This has 
been sufficient in these corps, but the spirit still exists, I  believe.

The 37th and 38th regiments being in A%hanistan, the transfer o f the men, 
after sentence, to the civil authority, was fraught with delay and difficulty.

The following abstract will place the results possibly in a clearer point o f View.
When these punishments were legal, the annual average was, for each corps:—

No. ,2.
On the New 
Articles of War 
for the East India 
Company’s Native 
Troops.

Golundauze; 
Volttiiteer Bait. 
37th N.I.
38th N. I.

Corporal

Punishment. Dismissal.
Imprisonment 
with Labour.

Bombay - - .  , 5 5 7

Madras 5 5

Bengal - .  _ - - - 2 ■ 2J. 6 |

Giving for the Three Periods - 12 H i8 |

The question is now nearly nairowed to this:-—Whether is it better to inflict 
corporal punishment on 200 men each year in Bengal, and 400 at the other two 
Presidencies, or to discharge 1,500 trained soldiers annually, after dooming them 
to many months o f hard labour, and their families, in many instances, to desti
tution?

It  should be remembered that, to a high-caste sepoy, waking in . a gaol gang 
involves great, perhaps irretrievable, ignominy.

In 1830, after nearly three years’ experience o f Lord Combermere’S Order of 19 March. 
1827, I  thought the discipline p f this army was very well enforced, and the system 
as unobjectionable as could have been devised. On account of Madras and 
Bombay, I  should like to see that order again brought into operation ; but as for 
Bengal, I  anticipate no great difficulty in supporting discipline under the present 
law.

(signed) Nicholls.
30 August 1841.

Referring to para. 3, I  am disposed to think that individual cases are meant, 
though under different titles. •

(signed) J .  iV-

1 4 . s s 3 M inutet.
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M in u t e .— ^Governor-general.

I t  is clearly necessary that these Returns, which have been- called for. by the 
Honourable Court, should go home; but I  would say that I  am not inclined to 
draw from them the same deductions which h9.ve been drawn by his Excellency 
the Commander-in-chief; nor do I  think that they give us any important results. 
I  would indeed add, that no inferences, o f whatever kind,, drawn from the expe
rience only o f the two years during which the system .now in force has existed, 

•can be regarded, in my opinion, as in any degree eonclusivei .
2., There has been a change from the punishment o f flow ing to  that of dismissal 

from the service, and to dismissal from the service has lately heen superadded the 
punishment o f hard labour on the roads. A t  Madras^ upon the-abolition of flog
ging, the number o f offences in the army seems to haveihcreased, and they became 
less npon the institution o f punishment by hax’d labour on the roads ; but in the 
same period, and-under the same changes, the number o f offender has,:at:least 
apparently npon their returns, increased in Bengal and Bbmbay. Assuredly the 
increased number o f offenders. cannot be ascribed to the .increased severity of 
punishment; and we may probably find some ground for the seeming anomaly in 
the circumstance, that the arttiy of Madras has been comparatively quiet in can
tonment, whilst large portions o f the armies o f  Bombay and Bengal have been 
actively employed, under the inducements to misconduct to which all soldiers are 
exposed in active service, or under frequent movements, and at a time immediately 
following that when large additions had been made to the army, and when the 
soldier was yet unused to discipline, and as it appears to me, that estimate has 
been made upon each corps, without adverting to the circumstance, that for the 
last two years a corps has consisted o f  900 instead o f 640 m en; and without 
directing notice to cases in Which numerous delinquencies in two or three regi
ments have greatly affected the average o f the whole army.-

3. I t  may be, however, that these circumstances are not sufficient to account 
for the whole increase exhibited, and there has been probably less repugnance in 
courts martial to condemn soldiers to the punishments o f dismissal or hard labour, 
than there would have been to the infliction o f the lash. I  see, in one instance, 
that 67 soldiers o f one regiment were sentenced to dismissal; it  could hardly be 
that these 67 soldiers would have been sentenced to corporal punishment.

4. In all these speculations, even so far as, upon our brief period o f experience, 
they can yet be hazarded, I  may be more Or less mistaken; and I  should scarcely 
have recorded them, i f  I  had not be$n at the same time anxious to express my 
dissent from the position laid dovnu by his Excellency the Commander-in-chief, 
that the question is nearly narrowed to “  Whether it is better to inflict corporal 
punishment on 200 men each year in Bengal, and 400 at the other two Presiden
cies, or to discharge 1,500 trained soldiers annually, after dooming them to many 
months o f hard labour, and their families in many instances to destitution ?” I 
would not entertain, nor agitate, nor submit to superior authority any such 
question. I  strongly hold that no such alternative is open to our choice. Even 
i f  we might think, as matter o f immediate expediency, that the more revolting and 
more degrading, but more effective punishment, is to be prefeired to that which 
is less effective and less revolting, the time has passed for the discussion. We 
have allowed from 50,000 to 60,000 recruits to enter an army in which it had 
been proclaimed that the most, hateful form o f punishment had ceased to exist, 
and we cannot revert to the former system. I  adhere, therefore, to what I  wrote 
two years ago on this subject, that “  it is far wiser that the attention of every 
officer should be directed to the best means o f maintaining discipline without the 
infliction or the terror o f corporal punishment, than that men’s minds should be 
agitated by the contemplation o f its renewal;” and I  would refer the Honourable 
Court to the minutes which were recorded on this subject in 1889, and upon other 
occasions.

5. I f  we omit two regiments only, the 28th and the 37th, from the list upon 
which the calculation has been formed, we shall take 104 from the number of 
punishments, , or nearly one and a half from the average for each corps, and the 
calculation would stand for the first period, five; for the second period, five ; for 
the third, four and a half, instead o f six; but five such punishments for 640 men, is 
one for every 117, and four and a half for .POO men is one only for every 200; or 
i f  the whole number o f six be taken for the last period, it is one only in eveiy  150.

I eannot
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I  Cannot think, therefore, that the facts bear out the deductions of the Coin- On the New 
jnander-in-chief, My' only desire would be, that the effects of the new naode of 
punishment be carefully watched, and that i f  at any station or any regiment the Company’s Native 
punishments should he in excess o f ordinary average, inquiries be instituted into Troops.
the local eircumstahces o f the station, or the internal management of the regiment. --------- —̂
The qualities of the native soldier are excellent, in my firm belief, in a degree far 
beyond what many of those who have not seen them on service, or in times of dif
ficulty, can believe, ;or are disposed to admit; but his excellence greatly depends 
upon the cbnduct of his officers: he will hear exactness* and even severity of dis
cipline; but to make him contented, there must also be justice and kindness, and 
a communion o f language and o f feeling between him and those who command 
and lead him. Even with my imperfect observation o f the Indian army, I  have 
seen great inequalities in these respects, and I  would attach far more importance 
to attention on these subjects, than I  would to new devices for military punish
ment.. I  haVe been ^ rry  to remark, upon looking oVer the Army List, that of 
our 370 ensigns, scarcely ten have passed an examination in the native languages, 
and in the medical bmnch o f the service, to the members of which, whether 
attached to our regiments or our civil stations, a knowledge o f the languages 
would seem to be most iessential, . I  am not aware that n smgle officer has claimed 
the distinction o f passing an examination. Many, no doubt, speak the language 
fluently and colloquially, who could not stand the test o f a critical examination; 
but to all officers an accurate knowledge of the languages, and a familiarity with 
the character in which they are written, would be useful as well as creditable. I  
am sorry to presume that there is much indifference on; this subject, and I  bate 
therefore readily concurred with the Council in directing the republication of the 
General Order o f 1837, which does apparently all that is in our power in regard 

> to the subalterns o f the army. In respect to the officers o f the medical service,
I  would invite suggestions from his ExcellenCv the Commander-in-chief, and hope 
also for an expression o f the opinion o f Sir William. Casement, that the subject 
may be specially submitted, i f  necessary, for the consideration of the Honourable 
Court.

(signed) Auckland.
28 October 1841.

M in u t e .— S ir William Casement.
I  HAVE perused the Commander-in-chief fi Minirte, ahd the returns to which it 

refers, with deep attention, and see nothing either in the arguments advanced 
by his Excellency, or the facts exhibited in the returns, to shake the opinions I  
have before expressed, both as Secretary to Government in the Military Depart
ment and as a Member o f the Council o f India, that it would be unwise to restore . 
the punishment o f the lash in the native army, even i f  the insuperable objection 
stated by the Governor-general to such measure, the enlistment into the service of 
from 50,000 to 60,000 recruits, since the abolition of corporal punishment was pro
claimed, had no existence.

I  most fully concur in the high opinion expressed by the Governbr-general iff 
the qualities o f the native soldiery; they are indeed most excellent, but aS his 
Lordship observes,, that excellence greatly depends on the justice, consideration 
and kindness with which they are treated by their European officers, and I grieve 
to say, that occasional, though rare, instances do occur, o f a regiment being goaded 
into insubordination by a series o f conduct on the part o f the officer commanding 
it, the very reverse o f that which might be expected from any one who had passed 
the greater part o f his life in daily intercourse with the natives o f this country. 
An unfortunate instance o f this nature took place in a regiment when on march to 
join the army of the Indus in October 1838, bnt as the officer “who commanded 
the corps, and who was a most zealous though a most mistaken disciplinarian, 
died shortly after the occurrence happened, I  shall refrain from a more distinct 
specification o f the circumstance.

I  consider that the Govemor-generars recommendation that “ the new mode 'of 
punishment be carefully watched, and that if, at any station or any regiment, the 
punishments should be in excess o f ordinary average, inquiries he instituted into 
the local circumstances o f the station, or the internal management of the regi
ment,” as most judicious, and I  would suggest that the Commander-in-chiefs

14. S S 4 special
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special attention should be solicited to the subject, with a view to such instructions 
being issued by his Excellency to officers commanding divisions and stations, 
as may ensure full effect being given to a measure calculated to check minor 
offences in the army.

The practice o f Sepoys in Bengal, when a comrade is con^ned for insubordina
tion, accompanying him to the guard-house, and ^saying they w ill share his crime 
and punishment, though of very rare occurrence in the present day, has occa
sionally taken place ever since I entered the service, and though decidedly unmili- 
tar)^ there is in reality nothing in it o f a dangerous character. I t  is* always to be 
overcome by a little firmness and judicious decision, and in truth generally origi
nates in a mistaken sense of honour on the part o f those who accompany the 
prisoner to the guard-house, consideripg themselves as equally implicated in the 
offence, whatever it may be, as their incarcerated fellow soldier. The practice, so 
far from being o f recent introduction, as his Excellency seems to think, is a 
remnant of the olden times, when neither the discipline o f the army, nor the justice 
which the native soldier had a right to expect o f his European commander, were 
very rigidly attended to, and consequently a relaxation in the former followed, as 
a matter of course, a disregard o f the latter, which previously to the re-organiza
tion o f the Indian army, in 1706, was not o f  unfrequent occurrence, as I  under
stood ft’om my seniors on first joining a regiment.

The Governor-general, in the concluding part of his Minute o f the 28th ultimo, 
justly remarks on the evident indifference shown by the young officers of the'army 
to qualifying themselves by a study o f the native languages for unreserved and 
friendly communications with the native soldiery placed under their command, 
without which all other qualifications must be more or less nugatory. His Lord- 
ship apprehends, however, that the restrictions laid down in general orders of 
January 1837, recently republished, embrace all that is in the power of Govern
ment to effect in this important matter. I t  is clear that- these orders have been 
looked upon as a dead letter ever since their first publication, and I  anticipate but 
little good from them in future, unless some positive deprivations be superadded 
which will be felt, eveU with their regiment, by those who w ill not be at the 
trouble to fit themselves by study for that intercourse with the Sepoys which their 
duty requires them to hold, and unless they can hold which with facility, the 
comfort of the men is greatly deteriorated, and their confidence in receiving justice 
and due appreciation almost wholly undermined. 1 would, therefore,' suggest for 
consideration the following additional rules:—

1st. That no officer who has entered the service since January 1837, or who 
may hereafter enter it, be allowed the charge of a troop o f cavalry or company of 
native infantry, until he shall have passed an examination in the Oordbo language, 
either before a competent station committee o f examination, or the college 
examiners in Calcutta, nor should he be considered eligible for even an aide-de- 
campship, nor permitted to have any leave o f absence even between masters, 
except on medical certificate, nor any indulgence that might give him holiday 
from his regimental duty.

2d. That all officers, after two years’ service, be made to appear before a station 
committee o f examination, or the college examiners in Calcutta, and that the 
extent o f actual proficiency attained by each be published periodically, in orders 
by the Commander-in-chief.

The above are the principal points that have occurred to me for ensuring, to a 
certain extent, a universal proficiency in the native languages, at least the Oordoo, 
which is most essential, and (for writing) the Persian and Nagree ; and I  would 
strongly recommend a degree o f publicity being given to the examinations by 
station committees; that they be held at the division general officer’s quarters, and 
notification previously made in station orders, that officers desirous o f being present 
may attend, and that the presence of all staff officers and commandants of corps at 
the station be officially required, which I  think, in other respects also, would hdve 
a very good efiect.

W ith  respect to medical officers, measures should certainly be taken to secure 
their attention to this study afso, for four-fifths o f them are incompetent, I  appre- 
hendi to the thoroughly conversing with the Sepoys regarding their complaints.

" The comparative, paucity o f medical officers, how'^ever, renders it more difficult 
to deal with them, and the nature o f their duties likewise is such, that they 
must be kept comparatively idle i f  they are not allowed a charge, otherwise no 

■ surgeon
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surgeon should be held competent to have the charge of a regiment or detachment, 0“ War
or anything that would give emolument beyond his ordinary pay and allowances, ludia

mntil he has passed an examination in Oordoo, the same â  his military brother; Company's,Native 
and o f course' none such should be placed on the Governor-general’s or Commander- Troops.
in-chief’s staff, nor appointed to any o f the many highly paid situations in Calcutta, ----------—
nor in fact have any extrat-regimental employment whatever; and when a surgeon 
might be posted to the iQedical charge o f a native corps, which had already an 
unpassed assistant, the .guard order should assign as a reason, that the latter, not 
having qualified himself in the languages, was deprived of or not permitted to 
assume the charge; thus a fear o f shame would be called into powerftil operation.

Calcutta, d November 1841. (signed) W ”* Casement.

M inute .-r-Mr. Bird.

T he returns now made of the effects of dismissal from the service and of im
prisonment with labour, as substitutes for corporal punishment, exhibit unfavour
able results. These results may, indeed, be partly accounted for by" other 
circumstances, and the returns themselves are not free front serious discrepancies; 
but still the fact is indisputable that the change, as far as a judgment can yet be 
formed, has not succeeded, and that it  has been attended with great inconve
niences. ' ■

2. I  agree, however, that sufficient time has not elapsed to enable us to come
to any correct conclusion on the subject. That dismissal from the service^ together 
•with imprisonment with hard labour, should be less effectual than dismissal alone, 
is unaccountable, and can only be explained by circumstances which remain to be 
developed. I  think, therefore, that the new mode o f punishment should, as 
suggested by the Governor-general, continue to be carefully watched, and every 
incident o f importance connected with it periodically reported for the information 
o f Government. , '

3. Much stress has been laid upon the inexpediency of introducing corporal
punishment into the neŵ  Articles o f Wm’ for the Native Army in consequence of 
so large a portion of it, viz. 50,000 or 60,000 men, ha’Ving been enlisted since that 
mode o f punishment was suspended; but I  am not sure that it is more objec|ed to 
by the higher classes o f Mahomedans or Hindoos than imprisonment with hard 
labour and in irons, or considered as a greater degradation. Be this, however, as 
it may, I  entirely concur that it is not by the fear o f punishment alone that the 
good conduct o f the native soldier can be best secured, but that to render him 
contented and happy there must also be a communion of feeling and o f language 
between him and his European officers, which I  fear does not exist so generally as 
it formerly did, and that he must be treated with justice and kindness. Something 
may no doubt be done by insisting upon every officer being ̂ 3eclared by competent 
examiners qualified in the native languages, especially if attended With depriva
tions, such as are suggested by Sir W . Casement, in case of non-qualification; but> 
little progress will be made in restoring the good feeling in question Until the 
interests o f the officers and men shall, as in former times, be more closely 
united. ‘ ' -

4. The first aim of a young officer on joining his corps is now as soon as 
. possible to get away from i t ; and as long as it is his interest to do so, it is in 
vain to expect that it should be otherwise. The exigencies of the public service 
are such as to hold out to every one possessed o f ability and talent a fair prospect, 
sooner or later, of obtaining civil or political employment; and while this is the 
case the feelings of mutual regard which spring Up amongst those Who are engaged in 
the same objects, and who know that success is only attainable by co-operation, can 
have no existence. Tlie best security against misconduct is to re-establish -that 
system which made' the officer look upon an injury done to a Sepoy as to himself, 
and a Sepoy to look upon the officer as a sure protector against all injustice.

12 November 1841. (signed) W.W.Bird.^

M- T  T M inute ,
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M inute by Mr. Prinsep.

As some expression of opinion will be expected from every member o f the 
Government, at the time of submitting to the Court o f Directors the returns called 
for, to show the effect of abolishing corporal punishment in the Native Army, T 
should not be warranted in passing these papers without remark.

I  do not think that those returns afford ground for concluding that any material 
effect has yet been produced in either of the three Native Armies, more especially 
when it is considered that the number of men in every infantry corps has been 
increased from 640 to 900 during the period embraced in them. There will o f 
.course be more trials atid punishments in the larger number than in the smaller; 
.and the average, upon a computation 3̂  corps, is nowhere increased in the ratio 
of this augmentation.

But though I  do not regard the returns as affording yet any evidence o f dete
rioration or injury to discipline, I  am far from admitting that they justify an 
opposite inference, and may be cited in proof that the abolition of corporal punish
ment was a wise and salutary measure. I  think the order was hastily passed on 
no sufficient grounds, and that the rarity of the punishment, which was the 
principal fact relied upon as an argument that they could altogether be dispensed 
with, ought to have been regarded rather as evidence o f the discretion and ten
derness with which the power was used, and as conclusive upon the one material 
point, that an honest well-disposed nlan might enter our army in full assurance o f 
immunity from the disgraceful punishment of the lash during his whole career.

The punishment was never.inflicted, except after court martial, that is, under 
sentence by fellow-soldiers, for degrading offences. I t  is for the protection o f the 
good soldier against the unprincipled violence and misconduct of an ill-conditioned 
comrade, that some prompt example of penal severity is particularly needed.

The summary vengeance o f the offended men is always naturally by corporal 
infliction, and the formality o f a court martial and public punishment is in 

' such cases only a substitution for the sake o f justice and moderation; under the 
safeguard o f these forms, corporal punishment might, and I  think ought, to be 
left as an ulterior punishment, to be dreaded by the low and unprincipled men, 
who must occasionally find entrance into our ranks, and who now will do so with 
more'readiness because with less dread than before.

The power o f inflicting this punishment by sentence of court martial should, 
therefore, I think, remain in the Mutiny Act and code o f the army, like the 
punishment o f death for extreme cases. The same precise arguments .which in
fluenced the abolition of corporal punishment have even greater weight as respects 
capital sentences; but these remain in the code, because no party in England has* 
yet preached against them as revolting, and no popular feeling would be flattered 
by yielding also this point. The idea that imprisonment with or without labour 
and irons can ever in an army supersede the necessity for corporal punishment o f 

'some sort, presupposes the existence of gaols at all army stations, or imposes the 
necessity for constructing them at enormous expense, as we have recently wit
nessed at Cabool. But the essence o f ah efficient army lies in its ubiquity o f 
movement and location, and our military code should be framed upon the 
assumption that the place for the army is where there is no regular civil admi
nistration.

I t  is true that the order abolishing corporal punishment* excepted the case o f 
troops actually in the field; but by maMng this the exception, instead o f the rule, 
has reversed the case, and the Sepoy being accustomed to the exemption o f can
tonments, and encouraged to look upon residence there as his ordinary natural 
station, will with difficulty be reconciled to the change; that is, the Native courts 
martial will not readily pass the different sentence.

, ' It would have been much better, in my opinion, even with a view to discon
tinuance o f the punishment, that the sentences should have run as before, coih- 

■ mutable, where there might be gaols, into imprisonment in them, with or without 
' labour and irons, according to the bffence,

' ■ ’ . ‘ . The

* Note.—I find I am mist^en in suppoaing this exception to be in the General Orders for abolishing 
corporal punishment. Such a sentence cannot anywhere be now passed on. a soldier; it is only a camp follower

. (signed) H. T. P.
who can be punished with the lash in the field.

    
 



IN D IA N  L A W  COMMISSIONERS. i3 i
No. 2.

The question before the Court o f Directors, and with a view to which these On the New 
returns have been called for, is, whether to insert of exclude the clause allowing the EasHndia 
corporal punishment by sentence o f court martial in thq Mutiny Act framed and company^s Native 
sent home for approval preparatory to its being parsed for India. I  think, quite Troops.
independently of what appears in these returns, that it should be inserted, and —-----------
I  do not attach weight to the objection noticed in the minute o f the Goyernof-- 
general, in regard to the enlistments of date subsequent tq the order of abolition.
I f  this objection were allowed, We Uiust adm it a soldier’s right to claim his dis
charge Upon every change that may be'm aJe in the M utiny A c t,’as i f  his enlist- / 
m ent was conditional upon its continuing exactly  as it  might then stand.

I f  w6 consider the restoration of the punishment necessary for the good of the 
army and its .discipline, it is for the'benefit o f the good soldier that we should 
restore it, not for any purpose of the Government, as opposed" to the comfort .dr 
well-being of the troops. W e  must not assume that the 50,000 men enlisted during 
the experimental discontinuance are all men of the class to fear the lash, who ‘ 
entered the army with the intention o f misconducting themselves ’under the 
promise held out of immunity from this particular penal consequence.

I  think that the idea o f respectable persons being withheld from enlisting by 
any fear o f the lash, in case of its being restored to the code, Is  very much, 
exaggerated; for I  have not learned that enlisting is easier now, or is fextended 
to different and superior classes of men, because o f the temporary change of sy^em.
I  have no apprehension, therefore, of evil consequences or o f disaffection amongst 
the troops from the revival of the punishment, under the condition, o f course, that 
it shall only be inflicted under sentence o f comrades sitting in court martial.

W ith respect to measures proper to improve the footing of the European officers 
in their relation with the men, I  look upon this question as quite distinct from 
that before the Court o f Directors. Undoubtedly the Government is bound to 
do all if  can to promote good feelings, and to encourage study o f the languages o f 
inter-communion between officers and those who fill the ranks of our Native 
A rm y; but I  am not quite sure that it would be right to go the length suggested 
by Sir Williani Casement, and refuse the advantage o f a troop or compauy until 
examination shall have been passed according to the present forms. ' "

I  think it. may be advantageous to require a qualification for this benefit; but 
the young officers should possess the certificate of the commanding officer and 
senior captain that he can converse and understand the common language of the 
men of his company. A  more strict examination might exclude many very 
deserving officers, whose services could ill be spared, and might operate to increase 
the dislike fo? regimental duty, by exhibiting too many as under the cloud o f dis
qualification, This question, however, we may separately consider; ft is not, as 
1 have observed, a necessary part of that under reference to the CoUri o f 
Directors,

id  November 1841.
(signed) H.,T. Priv/sep.

M in u t e  by the Honourable A. Amos, Esq.

CoB#0RAL P u n ish m e n t . *

T h is  is a subject' upon which I  have always forborne to enter iat any length, 
feeling at almost every step a deficiency in the knowledge of the native character 
and o f the feelings o f the native soldiers, which is essential for forming a judgment 
"upon most of the matters discussed.

I t  appears to me that, considering the question apart from the General Order, 
prohibiting flogging, and consequent practice., it is made ouf that the power of 
inflicting'corporal punishment in many cases, and its infliction in some, is a'means 
o f supporting discipline, which is but inadequately supplied by dismissal, imprison
ment and labour in irons on the roads. I t  is obvious, also, that thege *Substilu- 
tionary punishments are attended with various evil consequences, from which the 
punishment of flogging is exempt; amongst others, the annual loss of many 
trained soldierS j and, moreover, it may not unfrequently happen that there may 
be difficulty in procuring the means for a due enforcement o f fhese substitutionary 
punishments. ' *

14- T T 2 The

• Legis. Co'ns, 
,20 Dec. 1841. 

No. 32.
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The arithmetical increase o f offences occasioned by the change o f system, 
especially since imprisonment and labour in irons have been added to the punish
ment of dismissal, cannot, I  think, be satisfactorily judged o f from the returns, 
since the increase of offences is liable to be occasioned by various other Circum
stances, o f which it is difficult to calculate the effect numerically. I t  may, however, 
I  think, be inferred that a considerable increase in the number o f offenders is to 
be found within the period in question, and that the change o f system is, at least, 
not an unreasonable mode o f accounting for that increase. ,

I  am not satisfied with the suggestion, that, reverting to the practice o f flogging 
(the discontinuance o f which practice is, perhaps, not widely distinguishable from 
a legislative proceeding, as regards the general understanding o f  the troops,) 
would be a breach of faith to the new recruits. The inflictipn o f the punishment 
of labour on the roads, the stoppages of pay and pension, under certain circum
stances, and other like legislative measures, adopted since the enrolment o f the 
greater part of the Native Army, might equally be regarded as breaches of faith. 
I  do not think the objection tenable in principle, though it may be very impbrtant 
in the next point of view, to which I  shall advert^

I  incline to think that the question mainly depends upon the feelings o f  the native' 
troops themselves. . I f  the removal of corporal punishment wonld create’aniongthe 
native troops general dissatisfaction, whether reasonable or unreasonable'; i f  the 
date recruits were in .fact influenced by the circumstance that they were to be 
exempted from corporal punishment; and if, rightly or wrongly, they would gene
rally feel aggrieved i f  the practice were resumed; I  should say that the resump
tion would be dangerous and unwise. M y opinion on these points would not be 
worth recording; but I  may observe, that i f  the late Act about labour in frons on 
the roads were 4uly explained to the soldiers o f the Native Army, their reception 
o f it should not be overlooked in considering this subject; their being placed, in 
respecf o f flogging, in the same condition with the Queen’s troops, is also a eon- 
• sideration o f some importance in this point o f view.

9 December 1841. (Signed) A . Amos.

Legis. Cons, 
7 Sept. 1840. 

No. 1.
20 Dec. 1841.

No. 33.

’ . L e g is l a t i-te D e p a Ut m e n t .
(No. 24 of 1841.)

» To the’ Honourable the Court of Directors o f the East India Company.

^Honourable Sirs, .
W e  have now the honour to forward returns on the effect o f imprisonment with 

labour in lieu of flogging, as authorized by Act X X I I I .  of 1839, which we 
called for on receipt of your Honourable Court’s despatch in this departittent, 
dated the 1st July 1840, No. 8. In transmitting these rOturns> we have the 
honour at the same time to submit to your Honourable Court the several minutes, 
as below,* which have been recorded by the Members o f this Board.

, 2. Your Honourable Court will perceive that the results are viewed in different 
lights, but that we are nearly all agreed in opinion that sufficient time has not elapsed 
to enable us to arrive at any correct conclusion Us to the effect of the system now 
in force. Although our opinion still remains divided as tq the course to be 
adopted with regard to the particular question o f corporal punishment, we' trust 
your Honourable Court will favour us with early orders of such a nature as 'Will 
allow of legislative effect being given to the code o f military law which has been 
prepared, and bf which this is only one provision.

W e have, &c.

(signed)

port William, 20 December 184l.

Auckland.
TV. Cdsetnenti, 
A. Amos.

TV. TV. Bird.
H. T. Prins^p.

Legislative

Miniite by his Exeellency the Comipander-in-chief, dated 30 August 18dl;
Ditto by the Right honourable the Governor-general, 28 Oetobei’ 1841;
Ditto,by the Honourable Sir W .  Casement, 6 November 1841; ■
Ditto by the Honourable W. W. Bird, Bsq., 12 November 1841;
Ditto by the Honourable H. T. Prinseo, Esq., 16 November 1841;—In the ,Military_ Department. 
Minute by the Honourable A. Amos, Esq., dated 9 December 1841; in the Legislative Departtneni,
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L e g is l a t iv e  D e p a r t m e n t .

(No. 9. of 1842.) '

Our Governor-general o f India in Cotlncil.’

R e p l y  to Letter dated 20th December 1841, No. 24.

1. I n  your letter o f the 30th September 1839, you held out to us the expecta
tion that “  a short time would enable you to judge how far the punishment of 
imprisonment with labour, systematically inflicted, would prove an efficacious 
substitute for flogging,”  and that “  a report on this subject would, be furnished 
to us.”

2. In consequence, in our letter of the 1st July 1840, we stated that we were 
then “^disposed to wait for that report,”  and we directed that when you are 
“  preparing to send it, you would take the whole Subject again into your consider
ation,”  adding that we should “  pay the utmost attention to the result o f your 
inquiries.”

.3. You have now, after an interval o f more than two years, furnished us with 
the returns aof the number of sentences of dismissal and imprisonment, and imprison
ment with hard labour, for a period of about 11 months only; viz., from 2d October' 
1839 to Is l September 1840 ; together with returns of corresponding sentences for 
the preceding seven years. ' , •

4. It  is to be regretted that theTetums should have been 15 months in aiTear, 
o f the date .of your letter; returns, too, which with ordinary attention might have 
been promptly brought up to a date 'within a month or two of that lette^,-

5. Considering the rapidity with which information can now be transmitted to
us, and, tlie importance o f our possessing complete particulars, reaching 'up to the 
latest date, when deciding on questions o f great moment, we feel compelled to 
postpone taking any step which shall have the effect o f finally settling the system' 
of punishments in the Native Army, until you shall have provided Us with ample 
and complete details of the results of the present experimental system, and also, 
with your matured and final opinions on the whole subject. *.

No. 2 .
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f..

.•'V U ’t

W e are your affectionate friends,

(signed)

London, I June 1842.

J". X . Imshington. R. Campbell, 
John Cotton, H. l̂ indsay.
Rd, Jenkins, 
Jno. Loch,
W- B, Bayley.

Arch. Robertson. 
W.H. C.Ploxt'den.

M . Shmkl 
J. W. Hogg.-
H. ~Willock '. 
A. GaltovSay.

(No. 347.)
E x t r a c t  from  the Proceedings o f the Right honourable the Governor-general ;of

India in Council in the Military Department, under date the 21st July 1841.

Read a letter. No. 277, dated 6th instant, from ffie Judge Advocate-general o f 
the Army, expressing the request of his Excellency the Commander-in-chief to be 
favoured with .the decision o f Government on the nature o f th,e amenability 
of public camp followers to punishment, with reference to existing regulations and 
to certain acts of the Supreme Government.

O r d e r .

Ordered, the above-mentioned letter from the Judge Ad:vocatei-general 
be transmitted (together with a Minute, in original, by the Honourable Mr. Amos, 
on the subject) to the Legislative Department, for consideration, and such orders 
as may be necessary, and that the enclosures be returned to this department when 
no longer required. • ,

(True extract.) ' _ ,
(signed) . J. Stuart, Lieut.-coL,

Secretary to the Government of India/ 
Military Department.

Legis. Cons.
4 AuguU iS4I. 

No. 7.

14 . T T 3 {No. 27 ,7 .)
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Legis. Cons.
3 August 1841. 

No. 8.

(No. 277.)

From tlie Judge Advocate-general to the Secretary to the Government o f India,
Military Department.

Sir,
I  AM directed by his Excellency the Commander-in-chief to request that 

you will do him the fevour to obtain the decision o f the Right honourable the 
Governor-general of India in Council, on the mature o f the amenability o f public 
camp followers to punishment, with reference to existing regulations, and to certain 
Acts o f the Supreme Government.

2. The followers to whom allusion is made are those comprised in Se.ction IL  
of Reg. X X . of 1810, copy of which is annexed. In  Section I I I .  o f .that regu
lation (copy of which is also annexed) it is laid down, that these individuals shaU 
not be sentenced “ to any other or heavier punishment than may now be lawfully 
inflicted on enlisted soldiers;” the word “  now,” as here used, pointing to the 
year 1810, when the regulation was passed, and to certain Articles o f War at that 
time in force (of which copies accompany this letter), has created the difficulty 
which occasions the present reference.

3. As regards “  enlisted soldiers,”  the law has undergone considerable change 
since the date of the regulation. By G. G. O., £4 February 1835, corporal 
punishment was abolished, and dismissal substituted for it. By Act No. 23 of 
1839, imprisonment with or without labour was authorized. In both these 
enactnients (of which transcripts are annexed) the term “  soldier o f the Native 
Arm y”  is used; a term which appears to be inapplicable to camp followers ; and 
therefore, unless it be the pleasure of Government to declare that camp followers 
o f the descriptions mentioned in Sec. I I .  o f Reg. X X . o f 1810, shall bd afnenable 
to the same punishment to which soldiers o f the Native Army are liable, it would 
seem that the law, as it existed in 1810, is still to be applied to offences committed 
by such camp followers.

4. T apprehend that the spirit of the regulation o f I 8IO is to subject these 
persons to the punishments awardable for the time being to the native soldiery; 
but the letter of that regulation will not admit o f this construction, and his 
Excellency the Commander,.in-chief is therefore desirous o f being favoured with 
the instructions of Government on the subject.

‘ I  have, &c.
(signed) i2. J. H. Birchs Major,

Judge Advocate-general’s Office, Judge AdYOcate^general.
Head Quarters, Calcutta.

Section I I .— All persons serving with any part of the army, and receiving public 
pay drawn by any officer in charge o f a public department appertaining to the 
army, whether as Lascars, magazinC-men, Hassles attached to magazine, or any 
other department or establishment, native doctors, writers, chusties,. puckallies, 
syces, grass-cutters, mahouts, surwans; or other subordinate servants attached to 
public cattle, bildars, artificers, or in any other capacity, shall (provided they are 
borne upon the filled establishment o f the department in which they are employed, 
and not otherwise) be subject to be tried by a court martial for all breaches Of 
their respective’ duties, and for all disorders and neglects to the prejudice of good 
order and of the local regulations established by the commanding officer or other 
competent authority in the cantonment, garrisOn, station or other places where 
the troops to which they are attached may be serving.

, (True copy,)

(signed) J?./. H I Re’ncA, Majoiv
Judge Advocate-genefal.

Section I I I . ’^ P eoVideo, that it shall not be competent for such court martial to 
sentence dny persons o f the: above description to any other or heavier punishment 
than may now be lawfully inflicted on enlisted soldiers under the 2d article 
of the 24th section of his Majesty’s, or the 2d article o f the 15th section of

the
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the Honourable Company’s Articles of War, unless where the forces are serving 
in the field, for which case provision is already made by the existing Articles of 
War, from which nothing iti this regulation is to be understood to derogate.  ̂ ”

(True copy.)

, (signed) fi-. J. H- Birch, Major,
'  Judge Advocate-general.

Company’s Native 
Troops.

Her Majesty’s Forces, Sect. 24. .

Articlb 2 .— But fell crimes not capital, And all disorders and neglects* which 
officers and Soldiers naay be guilty o f to the prejudice of good order and military 
discipline, though not specified in the said rules and articles, are to be taken 
cognizance of %  a general or regimental court martial, according to the nature 
and degree of the offence, and to be punished at their discretion.

(True copy.) ' >

* ' (signed) R. J. H . Birch, Major, '
Judge Advocate-general.

Company’s Forces, Sect. 15.

Article 2 .— All crimes not capital, and all disorders or neglects which o|ficers 
and soldiers may be guilty of, to the prejudice o f good order and military dis
cipline (though not jnentioned in the above Articles of War), are to be taken 
cognizance of by a court martial, and to be punished at their discretion.

(True copy.)
*

(signed) M. X  H. Birch, Major,
Judge Advocate-general. *

Governorrgeneral’s Order, 24 February 1835.

T h e  Governor-general o f India in Council is pleased to direct that the practice 
of punishing soldiers of the Native Army by the Cat-o’-nifte-tails or rattan be dis-' 
continued at all the Presidencies, and that it shall henceforth be competent to 
any regimental detachment or brigade court martial to sentence a soldiet of the 
Native Army to dismissal from the service for any offence for which such soldier 
might.now be punished by flogging, provided such sentence of dismissal shall not, 
be carried into effect, unless confirmed by the general or other officer commanding 
the division., '. , ’ '

(True copy.)

(signed) R. J, H. Birch, Major,
Judge Advocate-general.

A c t  N o . X X IIL  o f 1839.

A n  A c t  for authorizing Sentences of Imprisonment, with or without Hard Labour,
by Courts Martial, in certain cases. * , ''

I t  is hereby declared and enacted. That in all cases in which, by a General Order 
o f the Governor-general o f India in Council, dated the 24th o f February in, the 
year o f our Lord, 1885, it is made competent for courts martial to' sentence 
soldiers o f the Native Army in the service o f th^ East India Company to the 
punishment of dismissal from such service, i f  is and shall be lawful to ’sentence 
such soldiers to be imprisoned, with or without hard labour, for ‘any period not 
exceeding two years, i f  the sentence be pronounced by a general court martial, 
or not exceeding one year, i f  the sentence be prqnbunced by a garrison, or line 
court martial, or not exceeding six months i f  the sentence be pronounced by a 
regimental or detachment court martial; and every soldier so sentenced to 

. 3 4 .  X T 4 imprisonment
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imprisonment with hard labour for any period whatever, or to imprisonment 
without hard labour for any period exceeding‘•six months, shall, after confirmation 
of his sentence,, be dismissed from-such-service ; provided alway^, that all sen
tences under this Act pronounced by any* court martial inferior to a'geperal cpurt 
martial, shall'require the confirmation’ of the general or other officer cpiiimanding 
the ditision or field foi’ce to which the person convicted belongs.

(True copy.)

(signed) R. J. i?, JSifcA, Major, ■
Judge Advocate-general.'

k. • _
M in u t e  by the Honourable A> Amos, Esq., dated 14 July 1841.

' •* f
As Regulation X X . o f 1810 expressly distinguishes between camj) fdllowers. 

and “ enlisted soldiers,” and the general* order o f 1835 and A ct No. X X I IL ' o f 
■ 1839. 'specify only “ soldiers,” I  think that camp followers are punishable'ohly 
* under Regulation X X . o f 1810, i. e., that they may be flogged, and cafrnot be 
 ̂ ^dismissed or imprisoned with bard labour. I  should think that the Grovernihent 
•Order and the Act, though they omit the word “ enlisted” before soldiers,” 
dicC not apply to camp followers, or at least that such application was too doubtful 
to act upon. My opinion would, however, be shaken should I  hear that among 

'military men there was a well-known distinction between soldiers aifd enlisted 
soldiers’, and that the former term, in military parlance, included camp followers. 
I t  ‘may be observed that many of the persons designated as camp followers,

. S-> grass-cutters, &c., could not perhaps be said to be “  dismissed from the
feefvice,” which is the punishment substituted for flogging by the general' order; 
nor would dismissal in their case be spoken o f as an equivalent for flogging, or 
require the sentence o f a court martial. I f  the general order does not provide 
foi; camp followers, then the Act does not, for it follows the general order. •,
;; I f  it is desirable to have the same rule for camp followers as. for soldiers, an 
Act to -this effect seems desirable; it will not be necessary to advert in terms to 
’corporal punishment.

A n A c t  for extending Act No. X X H I .  o f 1839 to Camp Followers.'

, Jt is hereby enacted. That in cases in which an offender, being a soldier, is 
punishable under Act No. X X II I .  o f 1839, any person committing the like 
bffences provided for in that Act, and being a camp follower,'a s  defined by 
Section 2, Regulation X X .  o f 1810, shall be punishable according to that Act, 
and Act No. —  o f — , shall be applicable to camp followers imprisoned under 
this Act. * ■

Legis. Gons. 
2 Aug. 1841. 

No. 9.

F ort W il l ia m . ■ -

L e g is l a t iv e  D e p a r t m e n t , the 2d August 1841.

The following Draft o f a proposed Act was read in Council, for the first time, on
the 2d o f August ,1841.

«
(A c t No. —  o f 1841.)

• ‘' A n  A ct  for extending A ct No. X X II I .  o f 1839 to Camp Followers.

‘_L T 't  is hereby enacted. That in cases in which an offender, being a soldier, is 
punishable pnc[ep A ct No. X X I I I .  of 1839, any person committiiig the-offences 
provided fof in that Act, and being a camp follower, as defined by Section 2, 
Reg.‘ 2^X.* of 1810, Bf the Bengal Code, -shall be punishable according to that Act, 
as well as otherwise according t© law, and^ct No. I I :  o f 1840, shall be applica
ble to camp follower^, imprisoned under this A-ct.,

r.. Ordered, That the draft now read 1»e published for general information. '
* . ’ Ordered,
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Ordered, That the said draft be re-considered at the first meeting of the Legis
lative Council of India, after the 2d day o f November next.

(signed) T. H. Maddocĥ
* . Secretary to Government of India.

No. 2.
On, the New 
Articles of War 
for the East India 
Company’s Native 
Troops.

s

(No. 10 2 .— Fort St. George,)* (No. J03;— -Bombay.)

To Chief Secretaries, Governments o f Fort St. George and Bombay^

Sir, .
I  A M directed by the Governor-general in Council to transmit to you, for submis

sion to the the accompanying copy o f a proposed draft of Act for extending
Act No- X X II I .  o f 1839 to camp followers, this day read in Council for the first 
time, and to request that should in communication with the
Commander-in-chief of the Presidency o f feel desirous
to offer any remarks on its pro visions,, they be communicated to me for fhe infor
mation of the Supreme Government before the expiration o f the period set down
for its re-consideration.

Fort William, 2 August 1841.

I  have, &c.

(signed) /. Haltiday,
Secretary to Government of India.'

Legis. Cons, 
a Aug, 1841 

No, 10.

(No. 94-) ' ' '

E x t r a c t  from the Proceedings of the Right honourable the Governor-general o f 
India in Council, in the Military Department, under date the 1st September 

■ 1841. -
* * .

R e a d  Letter, No. 346, dated 24th ultimo, from the Judge Advocate-general o f 
the Army, returning the copy of the draft Act for extending Act No. X X III.  o f 
1839 to camp followers, with an amendment introduced in red ink, for the con
sideration o f Government. ' '

Ordered, That the Judge Advocate-general’s letter, with the copy of the draft 
Act, be transmitted to the Legislative Department, for consideration, and such 
orders as maybe necessary with reference to the extract thence received, No. 23, 
under date the 2d ultimo, and that the papem transmitted .be returned to this 
department when no longer required. ^

Legis. Cons. 
15 Nov. 1841, 

No. 16. •

(True extract.)

(signed) J. Stuart, Lieut*-col.
Secretary to Government of India, Military Department,

(No., 346.)

From the Judge Advocate-general to the Secretary to the Government of 
* India, Military Department.

Sir, ' .
I  HAVE had the honour to receive and lay before his Excellency the Commander- 

in-chief your letter. No. 406, dated 18th instant, together with the extract there- “ 
with enclosed from the proceedings of Government in the Legislative Department, 
N o. 23, dated 2d instant, and copy o f a draft A c t for extenoipg Act No.’ X X I I I . ’ 
o f 1839 to camp followers, '

The Commander-in-chief, having considered an amendment o f the wording of . 
the draft Act laid before his Excellency by me, has directed me to return the

14. . , U  U  • / ‘ copy

Cons, 
/5 Nov. 1845, 

No. 17.
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copy o f the draft, with that amendment introduced in red ink, and to request that 
you will do him the favour to submit it to the consideration o f Government.

The extract received with your letter is herewith returned.

I  have,' Sic.
(signed)

Judge Advocate-general’s Office, Head Quarters, 
Calcutta, 24 August 1841.

M. J. H. Birch, Major,
Judge Advocate-general.

Legis. Cons. 
J5 Nov. 1841. 

No. 18.

Camp Followers. 
Legis. Cons.

15 Nov. 1841, 
No. ig.

F ort W ill ia m . .

L e g i s l a t iv e  D e p a r t m e n t , th e  2d August 1 8 4 1 .

The following Draft o f a proposed Act was read in Council for the first time on
the 2d of August 1841.

(A ct No.'— of 1841.)

A n  A ct for extending Act No. X X I I I .  o f 1839 to Camp Followers.

1. I t  is hereby enacted, That in all cases in which an offender, being a soldier, 
is punishable under A ct No. X X I I I .  of 1839, in such cases an offender being a 
camp follower, as defined by.Section 2, Reg. X X . o f 1810 o f the Bengal Code, 
shall be punishable according to that Act, as well as otherwise according to law ; 
and Act No. I I .  of 1840 shall be applicable to camp followers imprisoned under 
this Act.

Ordered, That the draft now read be published for general information.

Ordered, That the said draft be reconsidered at the first meeting o f the Legisla
tive Council o f India after the 2d day of November next.

(signed) T. H. MaddocU,
Secretary to Government o f India.

There is no objection to erasing the words erased in red ink, and inserting simply 
the words “  an offender.” I t  will be observed that the alteration has no substance 
in it. The offences in question are provided for by the Act in question. B.ut j t  is 
by reference, and not in terms; it having been thought inexpedient to introduce the 
mention o f “ flogging'” into our Military Acts, under existing,circumstances, ‘

15 September 1841. (signed) ji. Amos..

Legia. Cons. 
15 Nov. 1841. 

No. 20.

Jud. Dep.

(No. 782.)

To T. H. Maddock, Esq., Secretary to Government o f India.

Sir, ' ■ .
I AM directed by the Right honourable the Governor in Council to acknowledge 

the receipt of your letter of. the 2d August last, No. 102, and to request you -will 
lay before the Right honourable the Governor-general of India in Council the 
accompanying extract from the Minutes "of Consultation in the M ilitary Depart
ment, and copy of the letter therein referred to from the Adjutant-general o f the 
Army, conveying the opinion of the Officer commanding the Army in chief on 
the proposed draft Act for extending Act No. 23.of 1829 to camp foljowerk

I  havq, &c.

(signed) Walter Elliott,

Fort St. George, 1,5 October 1841.
Acting Secretary to Government.

(No. 3929.)
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(N q. 3929.)

M ilitary D epartment.

No. 2.
.* On ihe -N̂ w- ■
. ' Articles of War 

fo,r- fife East India 
Conipany’s Native

E xtract from the Minutes of Consultation, under date the 12th October ,1841. Troops. ■ ’

R ead agaiijiExtract frora the Miuutes o f Consultation in the Judicial Depart
ment, dated the 3dth August 1841, No. 643.

Read the following Letter:— “  From the Advocate-geileral o f the Army.” 

(Here enter 30th September 1841, No. 883.)

T h e  Right honourable the Governor in Council concurs in opinion with the 
Major-general commanding the Forces, that as Sect. 2 p f Reg. X X . o f 1810 o f 
the Bengal Code is not applicable to this Presidency, it will be preferable in the 
present Act to specify that the provisions o f Reg. X X I IL  o f 1839, and of Act II. 
o f 1840 are generally applicable fo all persons amenable to the Native Articles o f 
War, except commissioned officers.

Ordered, That this Minute, together With a Letter from the Adjutant-general 
o f the Army, above recorded, be communicated to the Judicial Department for 
transmission to the Government of ludia, in reference to an extract from the 
Minutes o f Consultation in that department, dated the 30th August 1841, 
N o . ,643.

S. W. Steely Lieut.-colonel, 
Secretary to Government.

Legis. Cons. 
15 Nov. 1841. 

No. 21.

(No. 883.)̂

To the Secretary to Government, Military.Department.

Sir,
I  HAVE the honour to acknowledge Extract from Minutes o f Consultation o f 

the 1st instanh No. 3291, and am directed by the Officer commanding the Army 
in chief to submit the following remarks upon the subject thereof:— ^

2. The extension of the Act X X II I .  o f 1839 to the class o f persons indicated, 
appears unobjectionable; but it may not be misplaced to observe, that in this* 
army, since the promulgation of Government Order, 24th February 1835, ccf^oral 
punishment has been altogether disused as a military punishment without distinc
tion o f persons  ̂ as it was considered that the spirit and intent o f the order in 
question prohibited corporal puni^meut being inflicted on any individual tried 
under the general provisions of the Native Articles o f War.

3. The term “  Camp Followers”  (used in the draft Act) appears in its general
acceptation to be more applicable to persons not usually subject,to military juris
diction, but who for their own ends have followed the troops into the field, and 
continue to reside with them, under their protection, and .who, by having placed 
themselves beyond the pale o f the civil law^ become amenable to the laws of the 
•eamp'in'which they, reside, by the customs o f war, rather than to the public fol
lowers alluded to in Section s  o f Reg. X X . o f 1810 of the Bengal Code, who are 
generally subject to military law, according to the Native Articles o f War of this 
Presidency. , ,, ,,

, 4. In an Act which is to be generally applicable to the whole Native Army in
India, a reference to the particular code o f one Presidency with which thepubli 
at the other Presidencies are for the most part unacquainted, appears objection
able. The public followers alluded to in Sect. 2, Reg. X X . of 1810, are gene
rally amenable to military law ; it might, therefore, avoid circumlocution, and the 
necessity of- reference, i f  the provisions o f Act X X II I .  o f  1839 and Aat II. of 
1840 were declared to be generally applicable to all persons other than commis-. 
sioned officers amenable to the Native Articles o f War, Were this mode, however, 
adopted, it would be necessary to observe whether, among the persons subject to 

. military law, there were other exceptions required to be made besides com-
14. li F 2 missioned
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On the New missioned officers. In such case it might perhaps be better to mention in the
Articles of War 'body o f the Act the class o f persons who were to be affected by it.
for ihe East India ^

Troopl°^* (signed) R. Alexander, laeut.-colonely
' Adjutant-general’s Office, Adjutant-general o f the Army.

Fort St. George, 30 Sept. 1841.

(True extract and copy.)

(signed) Walter Elliott,
Acting Secretary to Government.

Legis. Cons. 
15 Nov. 1841. 

No. 32.

. (No, 3431 o f 1841.)

J u d ic ia l  D e p a r t m e n t .
. . . .  . '7

To T. H. Maddock, Esq., Secretary to Government o f India in the 
Legislative Department.

Sir,
I  AM directed by the Honourable the Governor in Council to acknowledge the re

ceipt of your letter, dated tbe 2d pf August last. No. 103, and in reply to.translnit 
to you, for the purpose o f being laid before the Right honourable the Governor- 
general o f India in Council, the accompanying copy o f a letter from the Adjutant- 
general o f the Army, dated the 7th instant, conveying the opinion o f his Excel
lency the Commander-in-chief, on the proposed A c t for extending the provisions 
o f the Act X X II I .  o f 1839 to camp followers.

I  have, &c.

(signed) J. P . Willoughby, 
Officiating Chief Secretary to Government.

Bombay Castle, 14 October 1841.

Legis, Cons. 
15 Nov. 184U 

No. 23.

,(No. 831.) ,

To the Sfecretary to Government, Judicial Department, Bombay. - ’ 

Sir,
I  HAVE had the honour to lay before the Commander-in-chief your letter of the 

30th August last (No. 2785), with its accompanying draft of a proposed Act, ex
tending the provisions o f A c t X X II I .  o f 1830 to camp followers.

His Excellency, having fully considered the purport and intention o f the pro
posed enactment, desires me to acquaint you, for the information o f the Honour
able the Governor in Council, that it appears to him that the extension will be 
beneficial in its effects; but the Commander-in-chief would beg to suggest that 
the respective classes o f persons whom the Act Will affect should be specifically 
defined, as the provisions o f Regulation X X . o f 1810 of the Bengal Code cannot, 
he conceives, he sufficiently known within the limits o f the other Presidencies, qi 
they may be otherwise designated, »

Adjutant-general’s Office, 
rbonah, 7 O ct 1841.

I have, &c.
(signed) S. Powell, Lieut.-colonel.

(Tme copy.)

(signed) J. P . WillQughhy, ' 
OflSciating Secretary to Goternment,

A ct
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Act No. X X V I I I .  o f 1841.

Passed by tbe Right honourable the Governor-general of India in Council,
On the 15th November 1841.

A n  A c t  for extending Act No. X X I I I .  o f 1839 to Camp Followers.

1. It is hereby enacted, That in cases in which an offender, being a soldier, is 
punishable under Act No. X X I I I .  o f 1839, any offender amenable to any 
Articles o f War for the East India Company’s Native Forces, pot being a commis
sioned officer, shall be punishable according to that Act, as well as otherwise 
according to law;' and Act No. I I .  o f 1840 shall be applicable to offenders im
prisoned under this Act.

Legis. Cons. 
*5 Nov. 1841. 

No. 24,

E x t r a c t  fronx a Despatch to the Honourable the Court o f Directors, in tHe 
Legislative Department, No. 9, o f 1842, dated 22d April 1842.

Para. 3. Se„ct.,3, Reg. X X .  of 1810, o f the Bengal Code, prescribed that camp 
followers, "described in Section 2,' shall not be sentenced “ to any other or heavier 
punishment than may now be lawfully inflicted on enlisted soldiers.”  The general 
order o f 24th February 183-5, abolished corporal punishment in regard to soldiers of 
the ,Native Army, and substituted dismissal from the service in place o f such punish
ment. The Act X X II I .  o f  1839 provided, that instead o f  dismissing from thfe 
service, courts martial may sentence native soldiers to imprisonment and hard labour; 
and Act I I .  o f 1840 authorized the execution o f such sentences by the civil autho
rities. ' These changes having occurred in regard to “  enlisted soldiers,” it became 
a question how camp followers should be punished, The spirit o f general order of 
1835, abolishing-corporal punishttient, which was the punishment inexistence 
when the Regulation o f 1810 was passed, was considered to include every indi
vidual tried under the general provisions of the Native Articles of War. The spirit 
of the Regulation of 1810, Was taken to be, that camp followers should be subject 
to punishments awardable for the time being to the native soldiery; but the letter 
o f the Regulation was opposed to this consideration.,

4. I t  became necessary, under these circumstances, to extend Acts X X II I ,  of 
1839, and II.  of 1840 to the cases o f offenders other than soldiers, and who, not 
being commissioned officers, were amenable ta tbe Articles o f W ar for the East 
India Company’s Native Forces. This was done by Act X X V II I . ,  passed on the 
15th November 1841, and the terms of the Act were made general', in order to 
apply to all the Presidencies.

Legis. CcSnS.
8 Aug. 1841, 
No. 7 to 10. 
15 Nov. 1841. 
No. 16 to 84.

D xtract  from a Despatch from the Honourable the Court o f Directors; in the 
Legi'slative Department, No. 1 of 1843, dated 1st February 1843.

2.* T he whole of the sul^'ect to wRieh this relates is at present undenroferencp 
to your G overnm ent.f

. - - {N-o. 55?') '

E x t r a c t  from the Proceedings .of the Right honourable the Governor-general o f ,
India, in Council, in tbe Military Department, under date the 27th October 22 Nov. 1841.
1841.

R e a d  Letter, No. 3514, dated the 30th ultimo, from the Secretary tO Gevern- 
ment, Military Department, at Bombay, requesting instructions o f the Supreme 
Government with reference to a despatch of the 19th May 1837, recommending 
that a  legislative enactment might be passed, to the effect of the draft Submitted 
by the Judge Advocate-general, depriving native soldiers who may be convicted 
by courts martial of their pay while in confinemen t.

Ordered,

* S & 4 Act XXVIIL of 1841, eaEteading Acts XXIII. of 1839, II, of 1840, for. tJie. pjuushweat of .comp 
followers.

-|- Letter dated 1 June 1842, No. S, 
1 4 . n u 3

No. 5.
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Ordered, That a copy o f the foregoing letter, together with one o f the Despatch 
No. 1456, o f the 19th May 1837,, and the ^ a ft  referred to therein, be trans
mitted to the Legislative Department, for consideration, and such orders a^tnay 
be deemed necessary.

{True extract.)

(signed) J. Stuart, Lient.-fcglohel;’ ' 
Secretary to jGoyernraent, o f Indisi^ 

Military Departttjient.

Legis. Cons. 
22 Nov. 1841. 

No. 6.

(No. 3514.)

M il it a r y  D e p a r t m e n t .

To the Secretary to the Government of India, Fort W illiam .

Sir,
W  iTH reference to the letters from this department o f the 19th May 1837, 

No. 1456, and accompaniments, conveying the recommendation o f this Govern
ment, that a legislative enactment might be passed to the effect o f the draft sub
mitted by the Judge Advocate-general, depriving native soldiers who may, be 
convicted by courts martial o f thefr pay while in confinement; I  am instructed by 
the Honourable the Governor in Council to request you will have the goodness to 
bring the subject again to the notice o f the Government o f India, and to solicit 
their instructions on the matter.

I  have, &e.

Bombay Castle, 30 Sept. 1841.
(signed) P .  M. Melvill, Lient.-coL 

Secretary to Government.

(True copy,)

(signed) J, Stuart, Lieut.-Col.
Secretary to Government of India, Military Department,

(No. 1456.)
M il it a r y  D e p a r t m e n t .

To the Secretary to the Government of India.

Sir,
I  AM directed hy the Right honourable the Governor in Council to transmit t© 

you the accompanying copies o f the papers specified below,* and to convey 
the recommendation o f this Goverarhent, that a legislative enactment to the effect 
o f the draft submitted by the Judge Advocate-general may be passed.

Bombay Castle, 19 May 1837.
(signed)

I  have, &c.
P .  Af. IFoorf, Lieut.-colonel,

Secretary to Government,

. (N o , 80 of 1 8 3 7 .) , : ,
M iLItARY DEPARtMiENT.

a - , - .

To the Right honourable Sir Robert Grant, ct, C. H., President and Governor
in Council. •

Right Honourable Sir, .
, I  mo myself the honour to lay before your Honourable Board a retrenchment 
made o f the pay o f a private of the 8th Regiment, who was sentenced by a court

martial

* Letter froin Advocate-generrf, dated 6 April 1837. ^
Ditto from Judge Advocate-general, dated 24 April 1837, with Bnelosurea.
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martial to confinement in the house o f correction, with hard labour, for two 
months, for a militaiy offence the object o f the retrenchment, as will appear • See Extract of 
/rom its tenour, is to recover, on account o f Government, the actual expense o f Cowt martial, 
the subsistence of the sepoy during the period o f his confinement' ' ‘

When soldiers are confined for a criminal offence, or for debt, the .regulation f  is j. Military Code, 
perfectly clear that their pay becomes a saving to Governm entbut when confined Sec. LlL, para. i8, 
for military offences it appears that no stoppage can be made from the pay of 495- 
sepoys, until such a measure receive the sanction of the supreme legislative au
thority in India; thus entailing on Government not . only the'W'hole expense of 
their pay, but of tEeir subsistence also.

In consequence of the letter from the Adjutant-general to tho Commandant of 
the Garrison, 22<1 January 1836, No. 91, a copy of which is given in reply to my 
retrenchment, 1 beg to suggest that I  may be authorized to remit the check, pend
ing a definite regulation on the subject, which is very desirable, td prevent Govern
ment being subject to an additional expense for every sepoy ordered into confine
ment for a military offence ; and it appears to me in every respect equitable that 
a man placed in confinement should, under any circumstances, pay the actual exT 
pense o f subsistence, even, i f  it should not be considered, ad visible that he should 
forfeit his pay. .

It  may perhaps be worthy of consideration wheflier courts martial have not the 
power of awarding the forfeiture of the Whole or any portion of a man’s pay in 
addition to the sentence o f confinement, so in that case the ektent of forfeiture 
could in every instance be apportioned to the nature of the offence committed. '

Bombay! Military Auditor-general’s Office 
5 April 1837.

I have, &e,

(signed) Barr, Colonel,
Military Auditor-general,

To iiieutenant-colOnel E. M. Wood, Secretary to Government o f Bombay.

Sir,
I  HAVE the honour to acknowledge the receipt of your communication of the 

20th instant, with its several accompaniments, and having duly considered the 
subject to which they refer, I  beg to submit, for the consideration o f the Right 
honourable the Governor in Council, my opinion, that although no specific 
enactment exists by which native soldiem can be deprived o f  Iheir pay whilst 
imprisoned for military offences, their subsistence must be regulated, as a matter 
o f prison discipline, by the rules'in force on thfet point, in the place o f their con
finements ; and whether the prison allowance be issued in money or in kind, it 
must be considered as an advance to the sepoy receiving it, and the amount so 
expended may, I  conceive, be legally and equitably received on the adjustment of 
his accounts. A contrary arrangement would not only be inconsistent with the 
end and intention.of the pxinishment in question, but might lead to ,a dangerous 
increase of crime by placing delinquents in higher pecuniary receipts than their 
comrades who continue in the regular and honourable discharge b f their professional 
duties.

For the purpose, therefore, qf preventing such an evil, and o f forwarding the 
object which the Right honourable the. Governor in Council has in view, of ren
dering the system o f imprisonment in the Native Army more efficacious, I beg to 
suggest the early promulgation o f a legislative enactment to the effect of that 
annexed to my letter of the 6th December last, to the address of the Adjutant- 
general of the Army, copy o f which I  now subjoin; and it will, I  hope, be 
found to embody both the existing and required regulations on the subject under 
reference. - -v-

1 have, &c.

(signed) W. Ogilvie, Captain,
Judge Advocate-general.

Judge Advocate-general’s Office, Bombay,
24 April 1837.

14. u  u 4 E x t r a c t
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E x t r a c t  of Court Martial.

T h a t  no native soldier shall be entitled to pay, or to reckon service towartfe 
pay or pension, •when in confinement under any sentence o f any court, or during 
any absence from duty by commitment under the civil power, or a charge of any 
offence cognizable by a civil or criminal court, or by reason o f any arrest for debt, 
or as a prisoner of war, or while in confinement under any charge o f which he 
shall afterwards be convicted; provided that any native soldier acquitted o f the 
offence for which he was committed shall, upon return to his duty in his cerps, be 
entitled to receive all arrears of pay growing due, and to reckon service during 
his absence or confinement, and upon rejoining the service from being a prisoner 
of war, due inquiry shall be 'made by a court martial; and -if it shall be proved 
to the satisfaction of such court that the said soldier was taken prisoner without 
neglect of duty on his part, and that he hath not served with or under, or in any 
manner aided the enemy, and that he hath returned as soon as- possible to the 
service, he may thereupon be recommended by such court to receive either the 
whole o f such arrears o f pay or a proportion thereof, and to - reckon service 
during his absence; provided that it shall be lawful for the Governbr in Council 
to order or withhold the payment of the whole or any part o f the pay o f any 
officer or soldier during the period of absence by any o f the causes aforesaid.

(True copies.)

(signed) E . M. Wood, Lieutenant-colonel,
Secretary to Government.

(True copy.)

(signed) J. Stuart, Lieutenant-colonel,'
Secretary to Government o f India, 

Military Department.

A c t  N o. — , of 1841.

F o r t  W i l l i a m , L e g i s l a t iv e  D e p a r t m e n t , the 22d November 18 41-

Eegis. Cons. The following Act, passed by the Right honourable the Governor-general of India 
Nov. 1841. in Council, on the 22d o f November 1841, is hereby promulgated for genersd 

7’ information.

A c t  No. — , o f 1841.

A n  Act concerning the reckoning o f service towards pay or pension by soldiers 
belonging to the Native Forces of the East India Company during confinement.

It is hereby enacted. That no native soldier shall be entitled to pay, or to 
reckon service towards pay op pension, when in confinement under any sentence 
o f any court, or during absence from duty by commitment under the civil power, 
on a charge of any offence cognizable by a civil or criminal court, or by reason 
o f any arrest for debt, or as a prisoner o f war, or while in Confinement under any 
charge, o f which he shall afterwards be convicted.

* Ordered, That the draft now read be published for general information.
Ordered, That the said draft be re-considered at the first meeting o f the Le^is- 

, lative Copncil of India after the 22d of February next.

(signed) T. H. Maddock,
Secretary to Government o f India.

(No. 292,)

Legis, Cons. EXTRACT from the Froceedipgs of the Right honourable the Governor-general 
1 Feb. 1842. o f India, in Council, in the Military Department, under date the 12th

'‘9, January 1842.

, R e a d  a letter from the Secretary to Government, Military Department, Fort 
Qsorge, Np. 4082, dated g ls f  ultimo, submitting copies o f a letter and its

enclosures
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enclosures from the Adjutant-general o f the Madras Anny, and suggesting that On the New 
criminal offences committed within military cantonments by the Madras native forthrEasUndta 
troops and their followers serving in the Bengal territories, may be declared cog- Company’s Native 
nizable by the civil courts of that Presidency, Such offences not being by the Troops.
Madras Regulations punishable witlffn the Company’s territories by military courts -------- -—
while under this Presidency, it would appear the parties are amenable to military 
la w ; and referring to Act 13, of 1835 :

Ordered, That the above-mentioned despatch from the Secretary to Govern
ment in the Military Department at Fort St. George be transmitted in’ original 
to the Legislative Department for consideration, with a request that it may be 
returned when no longer required.

(True extract.)

(signed) J. Stuart, Lieut.-colonel,
Secretary to Government of India,

Military Department.

(No. 4802.)

M iiiiTAfeY D e p a r t m e n t .

To the Secretary to the Government o f India, Military Department.

Sir,
1 . I n  forwarding to yon for submission to the Right honourable the Governor* 

general of India in Council the accompanying Copies of a letter and its enclosures 
from the Adjutant-general of the Army, I  am directed by the Right honourable 
the Governor in Council to suggest, should the measure meet With the approval 
of the Supreme Government, that criminal offences committed within military 
cantonments by the Madras native troops and their followers serving in the 
Bengal territories may be declared cognizable by the civil courts of that Pre
sidency ; such offences not being by the Madras Regulations punishable within 
the Company’s territories by military courts, while under thC Bengal Presidency 
it would appear the parties are amenable to military law.

2. The difficulty is not in the cases of Madras native troops, & C., serving within 
the Bombay territories by Act 13 of the Governor+general in Coqncil, passed pn 
the 3d August 1835.

Fort St. George, 
21 December 1841.

I  have, &c.

(signed) 8, W, Steel, Lieut.-colonel,
Secretary to Government,

Legis. Cons. 
1 Feb. J842. 

No. 80.

I Dec. 1841. 
No. 10C7.

(N o . 1067,)

To the SecretRry to Government, Milicary Pepartment.
Sir,

B y  order o f the Commander of the Forces, I  have the honour to forward a corre? 
spondence from the Nagpore Subsidiary Force, o f which the letters are enumerated 
below,* and am directed to request that you will be good enough to submit

the

* Letter from Officer commanding Nagpore Subsidiary Force to Adjutant-general of Aimy, dated ISNoyem- 
ber 1841, No. 643., Proceedings of a gareison court martial on trial of DeaB, camp follower.

Letter from Lieutenant-colonel Newell, commanding 42d N. I., to the Asdstent Adjutattt-gengral, Nagpose 
Subsidiary Force, dated 2 October 1841, No. 338.

Letter from Officiating Pol. Comm., Hoosingahbad, to the Officiating Comm. 42d N. I., dated 25 
August 1841, No. 109,

Letter from Officiating Cbmm. Hoosingahbad, to the Principal Assistant Comm., 24 September 1841, 
No. 17. » ■

Letter fi-om Officiating P* Assistant Comm, to Lieutenant-colonel Newell, commanding* 42d N, I., 24 
September 1841, No. 70.

Letter from Lieutenant-colonel Newell, cominanding 42d N. I., to the Principal Assistant Comm,, 
27 September 1841, No. 327.

14. X X
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the subject, to the consideration of the Right honourable the Governor in Council, 
in order that an arrangement may be made similar to that consequent upon 
the letters from the Adjutant-general of the Army, Nos. 267 and 302, dated 
8th and 20th April 1839, having reference to an inconvenience of the same hind 
that existed in the Bombay territories.

I  have, &c.

(signed) R. Aleneander, Lieut.-colonel,
Adjutant-general o f the Army.

Adjutant-general’s Office, Fort St. George, 
1 December 1841.

(No, 643, 1841.)

To the Adjutant-general of the Army, Fort St. George.
Sir, *

The Judge of Hoosingahbad having refused to take cognizance o f offences com
mitted by non-military persons within the limits o f the cantonment, and as such 
are not cognizable by a military court under the regulations o f the Madras Presi
dency, I  have the honour to request you will acquaint me, with reference to the 
accompanying correspondence, how the offenders o f this nature are in future to be 
dealt with.

I  have, &c.

(signed) J. T. Trevmm, Brigadier,
Commanding Nagpore Subsidiary Force,

■ Head Quarters, Nagpore Subsidiiary Force,
Kamptee, 18 November 1841*

A t a Native Garrison Court Martial, held at Hooshungabad, on Friday, the 27th 
day of August 1841, by order o f Lieutenant-colonel Thomas George Newell, com
manding Hooshungabad, for the trial of all such prisoners as may be brought 
before i t :—

Pres iden tS u badar Pollnnah, o f the 42d regiment Madras Native Infantry, 
Members:-^Subadah Bawah Sahab, of42d regiment Madras Native Infantry; 

Jemadar Rungashy, of42d regiment Madras Native Infantry; Jemadar Mahomed 
Esoph, of 42d regiment Madras Native Infantry; Jemadar Sheik Hoossein, of 42d 
regiment Madras Native Infantry; Lieutenant W illiam  Henry Tanner, o f 42d regi-  ̂
ment Madras Native Infantry.

Conducting the ProceedingsCaptain-colonel M ‘Leod, of the 42d regiment 
Madras Native Infantry.

Interpreter to the Court:—
The Court having assembled, pursuant to order, the President, Members, Super

intending Officer and Interpreter, all present.
Deah, camp follower, a prisoner, is called into Court.
The station order directing the Court’s assembly is read.
The President and Members make the prescribed affirmation.
The Interpreter is duly sworn.
The Court proceeds to the trial o f Deah, camp follower, placed in confine

ment by order o f Lieutenant-colonel Thomas Newell, commanding Hooshungabad, 
on the following charge.

C h a r g e .

For conduct to the prejudice of good order and military discipline, in having, at 
Hooshungabad, on the evening of the 2lst day of August 1841, placed under the

cot

Letter from Officiating Pol. Assis* Comm' to Lieutenant-colonel Newell, coinnisiffimg 4Sd N.T., 27 September 
1841, No 185. . - _

> Letter from Eieutenant-colonel Newell, conMilwdiiig* 42d. N, I., to the A^staat Adjutant-general, Nag- 
pove Subsidiai-y I'orce, 9 October 1841, No. 851.
■ Letter'from the Officiating Deputy Judge. Advocate-general, Sapgor Dmsion, to Lieutenant-colonel 

Newell, commanding Hoosingahbad, 6 October 1841, No. 35.
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cot o f private Bamjee, of the G. company o f the 42d regiment of Madras 
Native Infantry, one brass kutorah and one brass lotah, and afterwards reported 
to Subadar Seetiah, of the G. company o f the 42d regiment Madras Native 
infantry, that these articles had been stolen from him ; thereby attempting to throw 'j rooi>s. 
Suspicion o f theft on the said private Eamjee; the above being in breach of the 
articles o f war.

No. 2.
On the New 
Articles of War 
for the East India 
Company’s Native'

Hooshungabad,
26 August 1841.

(signed) E. V. P . Holloway,
* Brevet Captain, Station Staff.

(signed) By Order,

E. V. P . Holhway,
Brevet Captain, Staff Station.

Proof o f the Prisoner's Liability.
Mahomed Gallah, havildar in tbe G-companj^ o f the 42d regiment MhdriW 

Native Infantry, being called into Court, and having made the prescribed affir
mation ;

Question by the Superintending Officer.— Do you know the prisoner, and does he ■ 
reside in the lines o f the regiment to which you belong ?

A n s i v e r . - ^ Y e S i
[The Witness retires.

Opening Statement.

Subadar Bullunnab and members o f this court,— The prisoner is brought before 
you for having, on the evening o f the 2lst day of August 1841, taken one brass 
kuttorah and one brass lotah from the house o f private Moonah, of the G. 
company o f the42d regiment of Madras Native Infantry, where he concealed the 
said kuttorah and lotah undenieath a cot o f the said private Ramjee without 
his knowledge: he afterwards reported to Subadar Seetiah, of the same company 
and regiment, that be had found these said articles concealed in the house pf the 
said private Ramjee, for the purpose of making Subadar Seetiah believe that they had 
been stolen from him by tb « above-mentioned private Ramjep. J shall now bring 
evidence to prove the same.

First Witness in support o f the Prosecution.

Lieutenant Charles Roper, o f the 42d regiment o f Madras Native Infantry, a 
witness in support o f the prosecution, being called into Court and duly sworn, the 
charge is read to him.

Question by the Superintending Officer,—̂S>io.te to the Court all that you know 
o f your own knowledge relating to the charge now read to you.

Answer.— On the 22d instant, Soobadar Seetiah, o f the G. company, re
ported to me, as the Company’s officer, that the prisoner, Deah, had placed in 
the house o f two privates o f the G. Company, vi?:. Ramjee and Baldee, a 
brass kuttorah and lotah, but that he had formerly reported to him that these 
things had been stolen from him ; I consequently Sent for the prisoner, and re*? 
quested him to tell me the truth : he then said that at the instigation of Mpnah, 
a ^private in the G. company, now a prisoner in the barrack guard, he had 
taken the said kuttorah and lotah, and concealed them under a cot in the house o f 
privates Ramjee and Baldee. I  asked him for what purpose he did so; he replied, 
he did not know what Monah intended by it, but that he had ordered him to do so.
I  sent Soobadar Seetiah to the lines o f the company for the purpose of searching 
the house of the said privates Ramjee and Baldee, who w ent, and in a short time 
returned, bringing with him the kuttorah and lotah now before the court, Which 
he said he bad found in the said house, w ith the assistance of the prisoner, and in ' 
the place named by him. I  immediately sent the prisonef to be confined in the 
Kotwal’s Choultry, and reported the same to the Adjutants

[The’Witneiss fetifes.

1 4 . X X 2 Second
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Second Witness in support o f the Prosecution.

Subadah Seetiah, of the G. Company o f the 42d regiment M. N . I., a witness in 
support o f the prosecution, being called in court, and having made the prescribed 
affirmation, the charge is read to him.

Question hy the Superintending Q^cer.— State to the court all that you know 
of your own knowledge relating to the charge now read to yon.

Answer.—Ai about (8)  eight o’clock on the morning o f the 22d instant, 
Mahomed Gallah, the orderly havildar, of the G., Company, came to me, accom
panied by the prisoner. The prisoner inforiped me that property belonging to private 
Mohim had been stolen, and amongst other things a brass kuttorah and lotah. I  told 
him to endeavour to find out some trace of the thief, and let me know ; he replied, 
that “ I  have a suspicion o f two or three people, viz., Ramjee, Baldee and Navoo, and 
I  wish to search their houses.’* I  told him he was a man of low cagte, and could 
not enter their houses; but i f  he would find out any trace of the thief, I  would go 
and endeavour to find him out. *I then told the prisoner to go away, which he did. 
On -the evening of the same day, the prisoner again came tq nie, accompanied by 
the orderly havildar, and told me that he had positively seen the kuttorah and 
lotah in question underneath the cot of private Kamjee ; I said, “  How  could you 
see what was inside the house ? ’* He replied, “  I  went to the house for fire, and I  
requested Baldee to give me Some, but he told me to go and take it.”  I  imme
diately ordered Baldee to be called, and When I  asked him i f  he had told the 
prisoner to take fire from inside his house, Baldee replied, “  I do not know the man, 
and I  was asleep at the time you allude to.” I  then told the prisoner that his 
story was a very lame one, and that he had better tell the truth, for he would be 
punished i f  his falsehood was found opt; he replied, “ Excuse my fault, but private 
Monah told me tq go and put the kuttorah and lotah under the cot o f Ramjee, 
and I  did so.”  I asked when he had put them there ? H e replied, at six o’clock on 
the evening o f yestei-day, I  asked him Where prixate Ramjee was at the time ? 
he answered, that he had gone to roll call. I  then took the prisoner to Lieutenant 
Roper, and reported the circumstance. By Lieutenant Roper’s order I  proceeded 
with the prisoner, the orderly havildar and private Baldee, to the house belonging 
to Ramjee and Baldee. On arrival there, I  desired private Baldee to look under 
the cot, and see i f  there was a brass kuttorah and lotah there ? he searched, and 
found them, and brought the said kuttorah and lotah from under the cot. Agreeably 
to orders received from Lieutenant Roper, J had the prisoner confined in the 
Kotwall’s Choultry-yard, and the kuttorah and lotah taken to the barrack guard.

Question hy the Superintending Officer. —Did you see private Baldee take the 
kuttorah and lotah from underneath the cot referred to ?

AnsiCer.— I did.
[The Witness retires.

The evidence on the prosecution is here closed.

The prisoner having nothing to say in his defence, throws himself on the mercy 
o f the Court.

The Court is shut.

The Court having most maturely weighed and conaidered the whole o f tlie 
evidence brought forward in support o f the prosecution, and the prisoner Deah, 
camp follower, not having urged any thing in his defence, is o f opinion,—

Finding on the Charge.

TJiat the prisoner is guilty o f the charge.

Sentence.

The Court having found the prisoner guilty as above stated, doth sentence him, 
the said Deah, camp follower, to suffer imprisonment with hat’d labour in irons

for
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for the space o f nine lunar months, at such place as the officer confirming these Onthe Mew
proceedings may he pleased to direct, 

(signed) Wm. H. Tanner,- I

the Proceedings. j
deu t. 42 M. N. I., corfuctm gl ’

(signed)

Articles of War 
for the East India 
Company’s Native 
Troops.

C. M ‘Leod, Capt. 42 Reg. M. N. I.,
* Interpreter to the Court,

The Court is adjourned until further orders.

Kamptee, 3 September 1841.

I  approve.

(signed) T. G. I^eivell, Lieut.-col.,
Commanding 42 Reg. M. N . !•

I am unable to confirm this sentence or trial, aS the prisoner, Deah, does not 
appear amenable to military jurisdiction, and should accordingly have been 
handed over for investigation to the civil authorities. »

(signed) J. V. Treueman,
Brigadier commanding N . S. F.

(No. 338.)

To the Assistant Adjutant-general, Nagpore Subsidiary Force, Kamptee.

Sir,
W ith  reference to the Brigadier’s disapproving of Deah, camp follower, hs,ving 

been brought to trial before a military tribunal, and not confirming the sentence 
passed upon him, I  have the honour to state for his information, that the said 
individual Was in the first instance forwarded to the civil authority heye, and waS 
returned for the reasons expressed in the annexed copy of a letter (N o, 1 .)

2 . Since the receipt o f the proceedings of the above court martial, with the 
Brigadier’s remark, I  forwarded to the civil power here another delinquent of the 
same description, and the annexed copies Of a correspondence (Nos. 2, 3, 4 and 5), 
will prove the result; and as this places me in a very awkward dilemma, how to 
act on future occasions, I  have to request you w ill be good enough to solicit the 
Brigadier’s further instructions on the subject; at the same time I  beg leave to 
state that all cantonments under the Bengal Presidency are under military juris
diction, and their limits are regularly defined by large white stones or pillars, 
within which the civil authorities have no jurisdiction.

Hussingabad, 11 October 1841.

I  have, &c.

(signed) T. G. Newell̂
Commanding 42d Reg. N. I.

{Copies.)

(No. 109.)

To the Officer commanding 42d Reg. M . N . I., Hussingabad.

Sir,
I  REGRET to be obliged to return the parties forwarded to me with your letter of 

this date ; but I cannot receive charge o f a prisoner who is charged with no specific 
offence. You are, of course, aware that the Criminal Court of the district is not 
one for the investigation o f transactions occurring in cantonments, but for the 
trial o f persons amenable to it, on specific charges preferred by the prosecutor.

14. X X 3 I beg

No. 1.    
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I beg also to observe that your letter o f this date does not name the prosecutor, 
and leaves me to infer that Deah (not being a witness) is the defendant.

I  have, &c.

(signed) W. Murray,
Officiating Pol. Assist. Comm.

Hoshungabad, Office Pol, Assist. Cornm.
25 August 1841. ^

(No. J7 of 1841.)

To the Principal Assistant Commissioner, Hussingabad.

Sir,
I  HAVE the honour to forward a prisoner, Moomahah (who Was on the 20th 

instant caught in the act o f smuggling mrack into the cantonment), in order that 
he may be punished.
* 2 . The prosecutor and witnesses also accompany, names as below.*

I  have, &c.

(signed) T, Gf, Newell, Lieut.-colonel,
Commanding, Hossingabad.

Hoshungabad, 24 September 1841.

No- 3. (No. 70.)

To Colonel Newell, Commanding 42d Regiment, M . N . I „  Hossingabad.

Sir,
I  HAVE the honour to acknowledge the receipt o f yonr letter (No. 17) of the 

24th September 184-1. *
2. On examination, it appears that the arrack was bought at a licensed shop, 

and there being no infraction o f the Abkarre law in this case, there can be no 
punishment awarded by me.

3. Any infraction o f cantonment rules will be of course punishable under youl: 
own authority.

I  have, &c.

(signed) W. Murray,
Officiating Ass‘ Comm’’.

Hossingabad, Office o f P* Ass* Comm'",
- 24 September 1841.

(True copies.)

(signed) T. G> Newell, Lieut.-colonel,
Commff 42d Reg‘ N- L, Hossingabad.

No. 4.
(No. 327.)

To the Principal Assistant Commissioner, Hossingabad.

Sir,
W it h  reference to your letters o f the 25th ultimo, No. 10^, and 24tli instant, 

No. 70, I  have the. honour to-enclose, the proceedings o f a garrison court martial,
held

* Hera, arrack contractor, Prosecutor; Kooman, Ausseo haul Khan,. Witnesses.
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heWon camp follower Deah, the person alluded to in your letter (No. 109), in order On the PtW  
that you may see the remark by the Brigadier commanding the Nagpore Subsidiary Articles of War 
Force, and to request that you will kindly inform me what practice obtains on the tijr the East India 
Bengal side with regard to the trial and punishment of camp followers, not in 
respect of government pay, as I  have no Bengal Regulations to refer to, and from - 
the Brigadier’s remark, it appears he considers they are not under military 
Control.

Hossingabad, 27 Sept. 1841.

I  have, &e.
(signed) T. G. Newell, Lieut,-colonel, 

Comm? 42d Reg* M. N . I.

(No. 135.)

To Lieut.-colonel Newell, coipmanding 42d Regiment M. N. I t, Hossingabad.

Sir,
I n reply to your letter o f this morning’s date, I  beg to inform you, that any 

retainer of the army committing an inconsiderable breach of the peace, or a theft’ 
not exceeding 100 Rs., within the limits of cantonments, is punishable by the 
sentence of a court martial.

2. I  have the honour to transmit for your inspection the Reg. No. SO, of 
1810, sections 13, 15 and 16 of which apply to this point.

3. I  have the honour to return original proceedings of the court martial, and 
to be.

Sir, &e,
(signed) W. Murray,

Officiating Pol, Ass* Comm'.
Hossingabad, Office, Pol. Ass* Comm',

27 September 1841.

(True copies.)

(signed) T. O. Newell, Lieut.-colonel,
Commanding 42d Regiment.

No. 5*

(N o. 351.)

To the Assistant Adjutant-general, Nagpore Subsidiary Force, Kamptee.

Sir,
W i i  H reference to my letter o f the 2d instant. No, 338, I  have the honour 

to forward, for the information o f the Brigadier commanding the force, copy of 
a letter from the Deputy Judge Advocate-general, Saugor division, in reply to 
one I  addressed to him regarding the trial of persons residing within the military 
limits in the Bengal Presidency, but not in receipt o f Government pay.

I  have, &c.

(signed) T. G . Newell, Lieut.-colonel,
Commanding 42d Regiment, N . I,

Hussingabad, 9 October 1841.

Sir,

(N o. 35.x
T o  Lieut.-colonel Newell, commanding at Hossingabad.

I  HAVE the honour to acknowledge the- receipt- o f your letter. No. 19, dated 
1st instant, and in reply to inform you, that, according to the Regulations Of the 

J4- X X 4 Bengal
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Bengal Presidency, all persons resident within the limits o f a military cantonment, 
whether in Government pay or not, are amenable to military law.

Saugor, 5 October 1841.

I  have, &c.

(signed) H- Cotton, Captain, 
Officiating D. J. A . Gen^ Saugor Division.

(True copy.)

(signed) T. G. Newell, Lieut.^col., 
Commanding 42d Reg‘ N. I. 

Hossingabad.

(True copy.)

(signed) S. PF. Steely Lieut.-coL, 
Secretary to Government.

Legis. Cons. 
X Feb. 1842. 

No. 21.

(No. 391.)

E x tr  act from the Proceedings of the Right honourable the Governor-general 
o f India in Council,, in tbe Military Department, under date the 19th January
1842.

R ead despatch, No. 4883, dated the 29th December last, from the Secretary 
to Government, Military Department, at Fort St. George, relative to the draft o f 
an Act passed by the Supreme Government in the Legislative Department, on 
the 22d November la^t, concerning the reckoning o f service towards pay or 
pension by native soldiers during confinement; likewise, a letter. No. 13, from 
the Adjutant-general o f the Bengal Army on the same subject, with the opinion 
and suggestions o f his Excellency the Commander-in-Chief in India.

Ordered, That the’ above-Eaentioned despatch and letter in original be trans
mitted to the Legislative Department for consideration.

(True extract.)

(signed) J. Stuart, Lieut.-colonel,
Secretary to the Government of India, 

Military Department.

Legis. Cons. 
I Feb. 1842. 

No. 22.

Calcutta Gazette, 
27 Nov. 1,841.
P- 944,.

(N o. 4883.)

To the Secretary to the Government o f India, Military Department. ,

Sir,
Para. 1 .— I  a m  directed by the Right honourable the Governor in Council to 

request you will submit for the consideration o f the Right honourable the Governor- 
general o f India in Council the accompanying transcript of a letter from the, 
Adjutant-general of the Army, 14 December 1841, No. 1111, containing observa
tions by the Major-general commanding the forces at this Presidency, on the draft o f 
an Act passed by the Governor-general in Council in the Legislative Department, 
On the 22d November 1841, declaring that “ Uo native soldier shall be entitled 
to pay or reckon service towards pay or pension when in confinement under any 
sentence o f any court,”  &o.

2. I  am further directed to add, that this Government concurs generally in the 
sentiments of the Major-general commanding the Forces, and especially in that 
expressed in the last para, o f the Adjutant-general’s letter.

I  have, &c.

(signed) S. W. Steel, Lieut.-col,

Fort St. George, 29 December 1841.
Secretar/to Government-

(No. 1 1 1 1 .)
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„ (N o. n i l . )  IsTo. 2.

To the Secretary to Government, Military Department. Anides^rwap.
- I- East India

T he Commander o f the Forces having observed in the Calcutta Gazette the Company's Nati\e
draft o f an Act of 1841, concerning the reekoning o f service towards pay or Tro'ps, 
pension, &c., and setting forth, that “ no native soldiers shall be entitled to pay, " 
or reckon service towards pay or pension, when in confinement under any sentence 
o f any court,” &c., he has entrusted me to bring the subject to the consideration 
o f the Right honourable the Governor in Council, with his anxious recommenda
tion that no law may be enacted to deprive the native soldier of his pay during 
any period of his service for any military offence.

2 . I t  has been already so fiilly brought before his Lordship in Council that the 
sepoys o f this army’, liable to serve in other Presidencies, and to the 'consequences 
of long marches and fluctuations in the price o f their peculiar food, have often to 
encounter pecuniary difficulty, that it may appear almost unnecessary to observe 
that a military offence, for which simple imprisonment would be an adequate 
punishment, will, under the operation of the proposed Act, entail upon our old 
soldiers with a large family inevitable ruin.

3. During the period of the sepoy’s confinement, his family, deprived of the 
means o f subsistence, must live upon credit, i f  it can be obtained, or ensure the 
misery of want if it cannot; under the most favourable circumstances, the soldier 
w ill return to his duty oppressed with a debt at Indian interest, and may thus 
suffer through life a penalty that the court which a4judged his imprisonment had 
it not in contemplation to inflict.

4. But i f  to strengthen discipline be the e^d intended, it i& to be feared that • 
the proposed law vrill defeat the purpose of its enactment; when the punishment 
o f a military offender falls so severely upon aged parents, women and children, it
is not unreasonable to anticipate sympathy that will render subordinate officers 
unwilling to bring offences to notice, and induce them to screen what would 
entail suffering upon a family.

5. Whtile the proposed law would thus operate tn the prejudice o f discipline, 
it can hardly be doubted that the enduring severity o f ite consequences would tend 
to alienate the feelings of the men from the service^

6 . The Commander of -the Forces does not extend this reasoning to the clause 
that would deduct from a native sQldier’s service the period o f time passed in 
conflnement. He would, however, impress upon his Lordship in Council, that as 
a sepoy is never entitled to pension for mere length of service, unless found by a 
medical committee to be totally unfit for duty, the possible loss o f a pension, during 
the remainder o f a life of sickness and infirmity, by the deduction o f a few months’ 
or weeks’ service for a fault, committed, perJiaps, in the indiscretion o f youth, may 
prove to be a punishment of the heaviest degree, TheJVfajor-general would lay 
more stress upon this, were it not that a pension may he attained by a man of 
31years o f age after 15 years’ service.

7. I  am instructed to suggest for consideration) that the Act might be so 
modified that no native soldier who should become liable to discharge from the 
service by sentence o f a military court should receive more than his subsistence
from the date o f his commitment to custody until that Of his being struck off the G. O. C, C,
strength of the army ; it is also suggested that a clause be introduced empowering 9 Feb. 1839.
the Commander-in-chief to grant a restoration <ff lost service in eases o f con
tinued subsequent good conduct.

8. In conclusion, the officer commanding the forces would b ^  to urge upon 
his Lordship in Council the policy o f leaving as much as is now possible un
disturbed the confidence o f the Native Army in the inviolability o f pay and 
pension.

I  have, Ac.
(signed) R. Alexander  ̂ Lieut.-colonel,

Adjutant-general of the Army.
Affjutant-generars Office, Fort St. George,

14 December 1841.
(A  true copy.)

- (signed) S. fV. Steel, Lieut.-colonel,
Secretary to Government.

14. Y  Y (No. 13.)
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(No. 13 .)

From the Adjutant-general of the Army to the Secretary to the Government
of India.

Sir, .
I  HAVE had the honour to submit to his Excellency the Commander-in-chief 

your letter, No. 381, o f the 15th ultimo, forwarding an extract frpm the proceed
ings of Council, in the Legislative Department, containing a draft of a proposed 
Act concerning the reckoning of service tovTards pay or pension by native soldiers 
during confinement.*

His Excellency has directed me, in reply, to beg you will offer to the Right 
honourable the Governor-general o f India in Council his opinion that it will be 
just and proper to follow up the provision o f the 33d clause o f the Military Act,f 
which prescribes inquiry on the return o f a prisoner of war, and that i f  his Lord- 
ship in Council does not consider it necessary or expedient to insert a provision to 
that effect in the A c t noW' under consideration, the Commander-in-chief would 
suggest the propriety o f the measure being ordered from head quarters under the 
sanction o f the Government.

The enclosure received with your despatch is, as requested, herewith returned.

Head Quarters, Camp Kurnaul, 
7 January 1842.

I  have, &c.

(signed) J. R. humley. Major-general, 
Adjutant-general o f the Army.

Legis. Cons.
1 February 1842. 

No. 33.

(N o. 2.)

Fort W illiam  Legislative Department, the 1st February 1842.

Resolution.
♦

R ead Extracts Nos. 292 and 391, dated respectively the 12th and 19th January 
1842, from the proceedings o f the Governor-general of India in Council in the 
Military Department, with enclosures, the fiirst containing a suggestion from the 
Governinent o f Fort St. George, that criminal offences Committed within military 
cantonments by the Madras native troops and followers serving in the Bengal 
territories, be declared ^cognizable by the Civil Courts of that Presidency, such 
offence not being punishable by the Military Courts, and the second forwarding 
letters from the Adjutant-general o f the Bengal Army and the Government of 
Fort St. George, containing observations on the draft Act concerning the reckon
ing the service towards pay or pension by native soldiers during confinement.

Ordered, That the papers received with the foregoing extracts be returned, with 
a request to the military department, that the despatch from Lieutenant-colonel 
Secretary Steel o f 21st December 1841 be forwarded to the Judge Advocate- 
general for his opinion on the suggestions therein contained, and that o f the 29th 
idem to the Adjutant-general of the Bengal Army, for submission to- the Com
mander-in-chief,' with reference to his Excellency’s opinion, contained in Major- 
genOral Lumley’s letter. No, 13, o f 7th January 1842,, on thq draft . Act in 
question.

(No. 4270

* In reply, conveys the opinion of the Commander-in-chief on the proposed Act regarding the reckoning 
of service towards pay or pension of native soldiers during confinement. ;

-}- Extract, sec. 33, 3 tt. 4 .Viet., cap. 37 : And upon rejoining the service from being a prisoner of war, 
due inquii-y shall be made by a Court Martial; and if it shall be proved to the satisfaction of such Court that 
the said soldier was taken prisoner without wilful neglect of duty on his part, and that he hath not served 
with or under or in any maimer aided the enemy, and that he hath returned as soon as possible to the service, 
he may, therefore, be recommended by silch Court to receive,’’ &e.
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(No 427.)

E x t r a c t  from the Proceedings of the Honourable the President in Council in  the 
. Military Department, under date the 27th May 1842. '

R e a d  letters Nos. 344 and 366, dated respectively the 23d and 30th ultimo 
from the Deputy Adjutant-general of the Army, the first expressing. the senti
ments o f the Commander-in-chief on fhe draft Act concerning the reckoning of 
service towards pay or pension by native soldiers during confinement, and the 
second, forwarding copy o f a letter from the Judge- Advocate-general, containing 
the opinion of that officer on the subject of the trial by the Civil Courts o f Madras 
native troops and followers serving in the Bengal temtories, as suggested in 
despatch from the Secretary at Fort St. George.

O r d e r . *

Ordered, That the above-mentioned letters, together with the several papers 
connected therewith, be transmitted in original to the Legislative Department, 
with reference, to extract from that department No. 2,* under date 1st February 
last.

Ordered, likewise, That the original enclosures be returned when no longer 
required.

(True extract.)

(signed) W. M . IV. Sturt, Major,
Officiating Secretary to the Government of India, 

Military Department.

Legis. Cons. 
10 June 1842. 

No. 26.

M e m o r a n d u m  by Colonel J. Stuart, Secretary to the Government o f India in 
‘ the Military Department, tlated the 4th May 1842.

Two points were referred for the opinion of the Commander-in-chief, by desire 
of the Legislative Department; viz.,. 1st, The proposal of the Madras Govern
ment that their native troops serving in the Bengal Presidency should be placed 
within the jurisdiction of the civil courts when guilty of offences not cognizable by 
courts martial.

To this reference no answer has been returned, the subject being under the con
sideration of the Judge Advocate-general.

2d. A  remonstrance from the Madras Government against the draft Act, pub
lished on the 22d November 1841, declaring that “ No native soldier shall be en
titled to pay, or reckon service towards pay or pension, when in confinement under 
sentence o f any court,” &c.

To this it is objected that at Madras, when the familie;  ̂of Sepoys accompany 
them and depend on their pay for support, starvation of the family or the incurring 
of ruinous debt would be the consequence of stopping the pay o f a confined 
Sepoy; that is, of a Sepoy confined for a military offence under a sentence which 
does not involve dismissal from the service.

The Conimander-in-chie^ inclines to the view o f the subject taken by the ISIa- 
dras Government.

4 May 1842. . (signed) J. Stuart.

Legis. Cons. 
10 June 1842. 

No. 27.

(No. 344.) ■ .
From the Deputy Adjutant-general o f the Army to the Secretary to the Govern

ment of India, Military Department, with the Right Honourable Governor- 
general.

Sir,
I  H A V E  had the honour to submit to his Excellency the Commander-in-chief 

your despatch, No. 471, of the 16th of February last, forwarding an extract from 
the proceedings of Government in the Legislative Department, No. 2, o f the 1st 
of the same month, returning the papers noted in the margin, received from the 
Madras Government; the first having reference to a. suggestion that criminal 
offences committed within military cantonments by the Madras native troops and 

14. V  y  2 followers

No. 4802,
21 Dec. 1841.

No. 4883,
29 Dec. 1841-.
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In continuation returns, 
the despatch from the 
Ciovernment of Fort 
St. George, relative to 
the trial of Madras 
troopA serving in the 
Bengal Presidency, with 
copy of the Judge 
Advocate>gener&rs 
opinion on the ease.

followers serving in the Bengal territories, he declared cognizable by the civil 
courts o f that l^residency; and the second containing the observations of the 
Commander of the Forces at Madras on the draft Act, concerning the reckoning 
o f service towards pay or pension by soldiers belonging to the native forces of the 
East India Company during confinement.

The first paper has, as required by Government, been transmitted for opinion to 
the Judge Advocate^general, and I  shall*hereafter have the honour to returu it 
to you with the sentiments o f that officer rendered upon it. In the mean time 
I  have been required to beg you will 'communicate to the Right honourable the 
Governor-general that, in the judgment o f his Excellency the Commander-in- 
chief, the letter from the Adjutant-general o f the Msidras Army, dated the 14th 
December 1841, in which it js shown that the Commander o f the Forces at that 
Presidency deprecates the stoppage of pay from the native'soldiers during im
prisonment, is worthy o f earnest attention.

The families o f the native Soldiers on the establishment o f Fort St. George, 
his Excellency observes, travel with them, and W'onld be exposed to the deepest 
distress i f  the pay should, under any circumstance, he withheld.

The principle o f the proposed Act is, the Commander-in-chief considers, good, 
but his Excellency doubts if  it cohld be carried into operation without exciting 
discontent and ill-will.

The native soldier could never be made to understand the necessity for the 
adoption or the true intent o f such a measure, and all charges having influence on , 
pay and pension are apt to shake the confidence of the troops.

It seems to the Commander-itt-chief that the punishment. attending imprison
ment might be sensibly increased by the period passed in confinement, and this 
loss to' the State being deducted from the period o f service, when establishing a 
claim to pension on becoming wom-out; but the pay, the Commander-in-chief 
thinks, ought to be left unlimited.

Allusion is made, in your despatch above quoted, to the sentiments expressed in 
the Adjutant-generafs letter,* No. 13, o f the 7th o f January last J his Excellency 
is desirous that the views therein developed should receive the attention of 
Government, and that nothing which has been now stated should be considered 
to militate against his opinion of the necessity which exists for proceedings being 
held before a competent tribunal, before a prisoner of war, on his release from 
confinement, shall be held entitled to his arfears o f pay, and to reckon in his 
service the period passed by him in captivity.

The original documents received wjth your despatch No. 471 o f the 16th o f 
February, with the exception of the paper still in the hands o f the Advocate- 
general, are, as.requested, herewith returned.

I  have, &c.,
(signed) Jt. Craigiei Major*

Head Quarters, Simla, Dy. Adjt.-general o f the Aiany.
23 April 1842.

(No. 365.)
From the Deputy Adjutant-general o f tlie Army to the Secretary,to the Govei-n- 

ment of India, M ilitary Department, with the Right Honourable the Governor- 
general.

Sir,
W it h  reference to the letter which I  had the honour to address to you on the 

23d instant. No. 344, I  am directed by his Excellency the G«mmander-in- 
chief to retum the despatch from the Secretary to the Government o f Fort St. 
George, dated the 21st December 1841, with enclosure, ou the subject of the trial 
by the civil courts o f Madras native troops and their followers serving in the 
Bengal Presidency, and, as instructed, beg to forward a eOpy o f a letter from the 
Judge Advocate-general, dated the 22d instant. No. 105, containing the opinion 
o f that officer on the question.

I  have, &c.,
(signed) P . Craigie, Major,

Head Quarters, Simla, Dy Adj‘ Gen’ o f the Army.
30 April 1842.

(N o . 10,5 .)

A copy of which, for more early reference, is herewith enclosed.
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(No. 105.) ■ ■
From the Judge Advocate-ffeneral to the Adiutant-general of the Army:

dated 22 April 1842,
Sir,

I  HAVE the honour to acknowledge the Deputy Adjutant-general’s official letter A™"!’®: 
o f the 20th instant, the number and subject as below*. ' '

2. By Regulation 20, o f 1810, petty offences, in disobedience o f station regula
tions, petty thefts, inconsiderable assaults and affrays, or acts tending to an 
immediate breach o f the peace, i f  committed by camp followers, are triable by 
courts martial; but the designatiott of camp follower, and the consequent 
amenability to military jurisdiction, does not apply to parties who are merely 
resident in their cantonments, and unconnected with the army; people of this 
description are, by sections 17 and 18 o f the Regulation, to be sent to the civil 
powder for trial and punishment. It  appears that the man, Deah, wffiose case has 
partly caused the present reference, was not amenable to military jurisdiction ; 
and he, having in the first place prCperly been delivered over to the civil autho
rities, cognizance might have been taken o f his offence, were the judicial powders 
confeyred by Regulation 6, of 1831, . a Regulation expressly enacted for the 
Saugor and Nerbudda. territories. Captain Murray*s refusal to , receive the pri
soner appears, by hiS letter of the 25th August 18,41, to have principally arisen 
from no specific charge having been preferred against him, as Well as from a 
doubt of his jurisdiction, into which doubt, with reference to the provisions of 
sections 17 and 18 of Regulation 20, of 1810, he may have been misled by the 
designation “  camp followers;”  now, by Lieutenant Newell’s letter, in regard to this 
delinquent, the prisoner Momatah, subsequently sent to Captain Murray, seems to 
have been sent back on an opinion that lie was punished under Lieutenant- 
colonel Newell’s authority, which, i f  he was a retainer o f the army, W'as correct; 
but it does not appear whether he was a retainer or riot; and fi-om an expres
sion in the officer’s letter, that this individual was Of the same description as the 
man, _Deah, I  infer that he was not.

3. The reference frorn the Madras Government appears to be based on the 
opinion given by Captain Cotton, Officiating Deputy Judge Advocate-general,

1 Saugor division, that all persons resident within the limits o f a military canton
ment, whether in Government pay or not, are amenable to military law ; and 
perhaps, also, on the observation with wdiicli Lieutenant-colonel Newell’s letter,
No. 33B, dated 2 October 1841, concludes, that all cantonments under the Bengal 
Presidency, and tinder military jurisdiction and tlieit Kmit^ are regularly defined 
by large white stones Or pillars, within which the civil authorities have no juris
diction. But those statements are equally erroneous, Captaijl Cotton and 
Lieutenant-colonel Newell having entirely overlooked the 17th and 18th clauses 
o f Regulation 20, o f 1810,

4. The fact is, that within the Company’s territories in the Bengal Presidency. 
all criminal offences committed by native soldiers, followers, &e., are cognizable 
by the civil power alone; and it is orily in places where the ordinary civil tribunals 
do not exist that such offences are tried before courts martial, l l i e  regulations of 
the Bengal and Madras Presidencies appear, therefore, to be similar in" this 
respect ; the jurisdiction given to the courts martial by Regulatipn 20, of 1810, 
over petty thefts and small offences committed in cantonments by native soldiers, 
retainers of the army, menial servants, officers and persona registered as attached 
to bazars, is a Yerj  salutary provision, and has operated very conveniently for the 
good order of military stations; and I  can perceive no reason for interfering with 
the usual course o f that Regulation at any station of the Bengal Presidency 
temporarily occupied by troops from the other Presidencies.

5. Tlie enclosures returned with the Deputy Adjutant-general’s letter are here
with returned. . ‘

(True copy.)

(signed) P. Craigie, Miyor,
Dy Adjutant-general of the Army. .

. . ' • M in u t e

* N®, 726 j will) reference from Madrns on the subject of trying camp followers by courts martial for 
ciiminal offences committed in cantonments.

14. . y Y 3

No. 2.
On tbe New 
Articles of War 
for ilie East India 
Company’s Native
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Leiiis. Cons. 
10 June 1842. 

No. 28.

M i n u t e  by the Honovu’able\4. dated 5 June 1842.

1. Stoppage of Pay during Confinement.
2. Punishment of Madras Troops within Bengal.

T h e se  papers relate to two matters ; the first regards a draft A c t  proposed by 
the Commander-in-chief, for stopping pay, pension, &c., duifing imprisonment. 
I  collect that, in consequence o f the communications from Madras, the Commander- 
in-chief now wants to withdraw that draft Act. To this there can be no objection ; 
and it may be added, that it would be very inexpedient at present to be altering 
such matters. The Judge Advocate; indeed, seems to confine his remarks to the 
pay, and not to the pension; but as the Commander-in*chief seems to assent 
generally to the Madras letter, though he mentions pay only, and does not press 
the passing o f the Act for the pension alone, and as the Madras authorities con
tend strongly for “ the inviolability of pension,”  it does not seem desirable at this 
juncture to pass the Act for the pension only.

The second subject is a reference from Madras, to which, I  think, we had better 
return explanatory letter o f the Judge Advocate, who is o f opinion that there has 
been a misconception of law within the Bengal territories, and that an explanation 
of how this matter really stands will remove the ground o f complaint.

5 June 1842.
(signed) A. Amos.

Leiji.";. Cons. 
10 June 1842 

No. 29.

(Np. 10.) .
F o R t W i l l i a m , Legislative Department, 10 June 1842.

R e a d  extract. No. 427, dated the 27th ultimo, from the proceeding o f the 
Supreme Government in* the Military Department, communicating the statements 
of the Commander-in-chief on the proposed A ct concerning country service for 
pay or pension by native soldiers during confinement, and of the Advocate-general 
on the subject o f thn trial by the civil courts o f Madras native troops and followers 
serving in the Bengal Presidency.

ResolutioNl

The Honourable the President in Council collects, that in consequence o f the 
communications from the Government of Fort St. George, his Excellency the 
Commander-in-chief of India is now desirous to withdraw the proposed draft of 
Act concerning the reckoning o f service towards pay ©r pension by soldiers 
belonging to the native forces o f the Last India Company during confinement, 
inasmuch as with regard, at least, to the stoppage Cf pay, he is satisfied o f the 
objections urged by the Madras military authorities; those authorities also urge 
very strongly the inexpediency o f interfering with persons. His Honour in 
Council is, under these circumstances, of .opinion that to legislate on such sub
jects at present wbuld not be expedient.

2 . As regards the reference from the Government o f Fort St. George on the 
subject o f punishment o f Madras troops, or the Bengal, the Honourable the 
President in Council is o f opinion, that a copy Of the Judge Advocate-general’s 
explanatory letter, dated 22 April 1842, who is o f opinion that there has been a 
misconception of the law within the Bengal territories, shall be communicated to 
the Government o f Fort St. George.

Ordered, That a copy o f the foregoing resolution be forwarded to the Military 
Department, in reply to the extract from that. department. No. 427, dated the 
27th ultimo, and that the original papers received with it be returned.

E x t r a c t  from a Despatch to the Honourable the Court o f Directors in the 
Legislative Department, No. 25, o f 1842, dated 16 September 1842.

Proposed Laws concerning counting service 
for pay or pension by Native Soldiers during 
confinement, and for the trial ly Civil Courts 
of Madras Native Troops and Folloveers serv
ing in the Bengal Presidency.

Legis. Cons. 22 Nov, 1841. 5 to 7.
—  1 Feb. 1842. 19 to 23.
—  10 June 1842. 26 to 29.

Para. 36 .— I t  was represented by the Bombay Government, 
on the occurrence of a case in which the opinion o f the Judge 
Advocate-general Was taken, that the pay o f a sepoy con
fined for a military offence could iiot be retrenched, although 
there was authority for such retrenchment, when the sepoy 
plight be imprisoned for a criminal offence or for debt. Such a

state
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state o f things entailed on Government the expense not only Of the pay, but of the On the New 
subsistence of the prisoner; and it was feared it would operate as an encourage- 
ment to crime, by placing delinquents in higher pecuniary receipts than their Company  ̂Native 
comrades who continued in the regular and honourable discharge of their pro- Troops. ̂
fessional duties. - ■  ̂ -----------

Para. 37. As a temporary measure, pending the enactment o f the new Articles 
o f War, we read the draft of an Act on tile 22d November last, entitled, “  An 
Act concerning the reckoning of Service towards Pay or Pension by Soldiers 
belonging to the Native Force of the East India Company during Confinement.”

Para. 38. While this draft v/as under consideration, a suggestion was received 
from the Government o f Madras, to the effect that the .native troops of that 
Presidency, serving in the Bengal Presidency, should be, placed within the juris
diction, o f the Civil Courts, when gqilty of offences not cognizable by courts 
martial. On this suggestion, the 'opinion of the Judge Advocate-general at 
Bengal was invited; from whose report it appeared that there had been a mis- 
concejition of the law on this point within the Bengal territories, and that a new 
law was not immediately required for the object noticed.

Para. 39. On the draft Act relating to the reckoning of service of pay or 
pension by native soldiers during confinement, we collected from the opinions 
forwarded to us from the Military Department, that in consequence of communi
cations from the Government of Madras, his Excellency the Commander-in- 
chief of India, who had recommended the law in the first instance, was desirous 
o f withdrawing the draft Act, inasmuch as, with regard at least to the stoppage of 
pay, he was satisfied o f the objections urged by the* Madras military authorities ; 
these authorities having also urged very strongly the iriexpediency of interfering 
with pensions, we thought it best for the present to refrain from any legislative 
proceedings on these subjects.

E x t r a c t  from a Despatch from the Honourable the Court Of 'Directors in the 
Legislative Department. No. 11 o f 1843, dated 24th May 1843.

Para. 10. T h e  Madras authorities Strongly de- (36 to 39.) W t  Act concerning the reckoning of service
.1  j •• >• P towards pay or pension by Soldiei*s belon̂ mff to the native

prccated any provision depriving native e.0ldiers of forces of the East India Company during confinement, and 
the right. to pay and pension, and on the grounds jurisdiction over Madras native soldier sand followers serving 
urged by them, ahd assented to by the Commander- “
in-chief in In'dia, We approve of your having withdrawn.the proposed Act on the 
subject. With regard to jurisdiction over Madras troops serving in the Bengal terri
tories, some misapprehension appeared to have existed; so tljat no further provi
sion relative thereto Was considered necessary. ' .

(No. 63.)
E x t r a c t  from the Proceedings of the Right honourable the.Governor-general 

o f India in Council in the Military Department, under date the 1st Sep
tember 1841.

R ead letter. No, 3086, dated the 10th ultimo, from the Secretary to Govern
ment, Military Department, at Fort St. George, transmitting extracts from the 
Minutes o f Consultations, relative to civil inhabitants residiftg as shopkeepers 
within the limits of a military cantonment, without being registered as military 
bazarmen, and therefore not being liable to the penalties attached to a breach of 
the regulations, nor subject to the provisions of the General Older o f 25th March
1840.

Ordered, That the above-mentioned letter and its accompaniments be trans
mitted to the Legislative Department for consideration; and such orders as may 
b e necessary, and that it be returned to this department, when no longer 
r equired.

(True extract.)

(signed) J. Stuart, L '-C o l‘, *
Secy to the Gov* o f India, Military Department.

begis. Cons. 
520 Sept. 1841, 

No. 12.

14 . y  Y 4 (No. 3086.)
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(N o. 3 0 8 6 .)

Legis. Con? 
20 Sept. 18/] 

No. 13.

M i l i t a r y  D e p a r t m e n t .

1. T o  the Secretary to the Government o f India, M ilitary Department.

Sir,  ̂ -
I  AM directed by tlie R ight honourable the Governor in Council to forvrard to 

you, for the purpose o f being laid before the Right honourable the Governor- 
general o f India in Council, the papers noted below* (to be returned), relative 
to civil inhabitants residing as shopkeepers within the limits o f a  military canton
ment, without being registered as military bazarmen.

2 . It  will be observed that the Court o f Sudder Adawlut are o f opinion that the 
civil inhabitants residing as bazarmen within the limits o f any military canton
ment, not beyond the frontier, are not liable to the penalties attached to a 
breach o f the regulations framed for the puipose o f limiting the amount o f credit 
to be granted to sepoys in military bazars, and that the provisions o f the General 
Order issued by this Government, under date the 4th September 1840, No. 149, 
founded on General Orders by the Governor-general o f India in Council, 25th 
March 1840, No. 69, may be infringed with impunity.

3. The Right honourable the Governor in Council views this as a serious evil, 
affecting tlie discipline and efficiency o f  the N ative  Army, and he ̂ requests to be 
informed in what manner it would be met under the Bengal Presidency.

Fort St. George, 10 August 1841.

I  have, &c.

(signed) S. 1V. Steel, L ‘-Col‘,
Secy to Gov‘

(N o. 837.)
M i l i t a r y  D e p a r t m e n L

E x t r a c t  from the Minutes o f Consultation, 2 March 1841.

R ead the following letter :
(From tlie Adjutant-general of tbe Army 

submits a letter from the Oflicer com • j 
manding centre Division, and recoto-|
niends ffiat the bazars at Arcot may be I Here enter N o . 3 6 3 1 ,  2 0 tb  D o ce m h e r  
brought entirely under military juris- / 1840, No, 1056.
diction, and that Bone but registered I 

 ̂ persons be allowed to keep dookaiis 
therein.] . J

Ordered to be referred through the Judicial Department for the opinion of the 
Judges of the Court o f Sudder Adawlut, upon the following points, relative to the . 
shops in Arcot bazar, described in the Adjutant-general’s letter above recorded:—

1 . Whether the ground upon which the shops are built, being within military 
limits, can he claimed by the Government, upon payment o f a fair valuation for 
the building, i f  no propeRy in, or regular grant of, such ground can be produced.

2. Whether the ground upon which the shops stand, being within military limits, 
can he resuined by the Government, on payment o f a fair valuation for the building, 
being the tenure upon which all officers and others hold land within military 
cantonments, and which resumption they are liable to when the ground is required  ̂
by the Government.

(No. 1056.)
To the Secretary to Government, Military Department.

Sir,
B y  order o f the Commander-in-tchief, I  have the honour to forward, for sub

mission to the Right honaurahle the Governor in Council, a letter from the 
officer commanding the centre division of the army, No. 260, dated 21st instant,

with

* Extract fromthe Minute of Cons., 2d March 1841, with papers recorded; ditto, 20th April 1841, No. 1633, 
with papers recoi-ded ; ditto, 2?d June 1841, No. 2373, w'ith papers recorded.

Extract from the Minutes of Cous,, Jud. Pept., 20lh July 1841, No. 547.
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with enclosures, as below *; and am instructed by his Excellency to solicit the On the New"
particular attention of his Lordship and the Board to the daily and practical Articles of War 
inconveniences that arise from the subjects o f civil jurisdiction being allowed to Ept India 
inhabit military bazars, to the detriment o f marching efficiency, and subversion Troops”  ̂* * 
o f the rules established for limiting the credit o f the soldiery. ,

In  referring to the correspondence now submitted, and generally to the subject 
o f military bazars, and the imperative necessity o f effecting a limitation o f credit, 
his Excellency directs me to convey his strong recommendation that Government 
w ill be pleased to adopt such measures as may be deemed advisable in order that 
the bazars at Arcot may be brought entirely under military jurisdiction, and that 
none but registered persons be allowed to keep dookans therein.

I  have, &c.

(signed) M- Alexand f̂  ̂L ‘-col',
Adjutant-general’s Office, Fort St. George, 

26 December 1840.
Adj‘-gen' of the Army.

(No. 260.)
To the Adjutant-general of the”Army, Fort St. George^

Sir,
I n  forwarding the accompanying letters from the officer commanding the 

7th regiment of light cavalry and the officer commanding Arcot, I  beg leave to 
add my opinion o f the injury which the subject of complaint frpm the former 
officer is likely to occasion in cases of emergent service, i f  not oh all ordinary 
marches, ,

I  formerly experienced much inconvenience arising from the same cause, having 
been left on service where the population had fled from the villages> and supplies 
not procurable from them, without a single bazar follower, with one load o f 
grain. W hile in the course o f that service, I was joined by another corps, which, 
from the regimental bazar establishment having been more correctly attended to, 
had several head of cattle loaded With supplies by its own bazar-men, rendering it 
independent o f the country for some days’ march. I  was afterwards unable to 
correct the evil, which had its source precisely, though to a greater degree, in that 
state o f the bazars, which the officer commanding the 7th light eavalry is how 
anxious to correct; because, the evil having been allowed to grow up and exist 
unnoticed for years, the, non-registered and self-constituted occupants were con
sidered to have a right o f property in the huts or houses, and which, as they 
accumulated profits upon their regimental traffic, they naturally laid out money 
upon j and the civil authority was able, under this view o f the subject, to 
prevent every attempt o f mine to remove them, for the purpose o f forming a 
regimental bazar establishment.

And I  am inclined to believe, that from neglect in cantonment staff officers, 
and a want o f that attention on the part o f commandants which the officers, 
whose letters I  have the honour to forward, seem disposed to give to the subject, 
the ground originally marked off for regimental bazars is often loSt sight of, and 
merged into the general private property (though without any real right) of the 
village in the general bazar. I t  is not sufficiently considered, at least attended 
to, in the same light as that appropriated to the sepoys’ huts; and whenever it 
becomes vacant, even for a short period, it is instantly entered upon (possibly with 
some promise of advantage to the minor police authorities) by frequently the 
lowest and worst description of people, who, i f  left unnoticed, soon claim the 
rights o f occupancy and property.

W hen the 37th regiment marched from this, all their bazar-huts either re
mained improperly ,or became immediately occupied; and I  found that, with a 
small establishment of peons, and a .very reduced garrison, I  had no means o f 
preventing it but by having the huts pulled down, (allowing those who had any

* sort

* Letter from Officer commanding Arcot to the Adjutant-general, dated 17th December 1840, No. 613; 
Letter from Officer commanding 7th Light Cavalry to the Adjutant-general, 16th December 1840, with one 
Enclosure. ’ ,

14 . z z
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sort o f claim to sell tlie materials), and ordering the ground to  be left vacant for 
the next regiment.  ̂ .

And I  venture to state that I  think it would be beneficial i f  Government 
were to issue an order, deciding that no length o f occupancy should be considered 
as giving any right or claim of property in any hut or building erected" on 
ground appropriated at military stations for regimental bazars, or be deemed to 
interfere, in any degree, with the power o f the regimental or station commandant 
to remove, at any time, any person from such location who is not a registered 
bazar-man in the regiment stationed in the lines to which such bazar ground is 
attached. In short, that all huts in the bazar lines should be considered pre
cisely as those o f the sepoys’ lines, to be occupied only by those belonging to or 
connected with the regiment, and subject to the control o f the commanding 
officer. T

This would at once put a stop to the practice o f village dealers establishing 
themselves in regimental bazar lines, and o f regimental bazar-men remaining 
behind, and setting up as permanent residents and dealers, which must seriously 
impede, i f  not destroy, every effort to keep up a good regimental bazar which 
would follow a regiment under all circumstances (except beyond sea), and 
which, it is presumed. Was contemplated in forming the regulations on that 
subject.

I  have, &c.

Palaveram, December 1840.
(signed) R. L. Evans, Brigadier, 

Commanding Centre Division,

(No. 228.)

Sir,
To the Adjutant-general o f the Army.

I  HAVE the honour to forward a petition from the bazar-men o f the regiment 
under my command. In  reference to extracts from the Minutes o f Consultation 
o f the 18th August 1840, I  have the honour to state, that the 13 bazar-men who 
have located themselves in the lines Cf the 7th light cavalry, under the denomi
nation o f civil bazars, have refused, one and all, to register themselves in the 
bazar o f the regiment, and still continue to sell their produce, to the detriment of 
the regimental bazar-men, who hate been in and followed the regiment on alP 
occasions. The former being allowed to remain in the bazar I  consider detrimental 
to the good of the regiment, for the following reasons:—■

1 . They consider themselves not under the control o f the officer commanding, 
although being in his bazar, and refuse to obey all orders emanating from him or 
the cutwall o f the regiment.

2. I t  is a place for dissolute people; and when the sepoys can get no further 
credit at the regimental shops, they go off to these, and thereby make null and 
void the G. 0. o f Government of the 4th September 1840, as the officer com
manding the regiment has no control oVer this bazar.

3. I t  makes null and void the greater portion of Section L V I I .  of the Army 
Standing Orders, ahd has the effect o f destroying the efficiency o f  the regimental 
bazar when about to march, aS the bazar-men have complained they can sell 
nothing, and have asked permission to give up their shops, and be allowed to 
return to their country.

1 beg you will have the goodness strongly to bring the case to the notice o f his 
Excellency the Commander-in-chief, and procure me permission to turn these 
people out o f my bazar, in order that I  may beep up an effective establishment, 
ready and well able to supply the regiment when ordered to move. *

I  have, &c.
(signed) A. W. Lawrence, Major,

Comms 7th Cavalrv.,
Arcot, 16 December 1840. G. Sandys, L*-coL,

* Commanding Arcot.
(No. 976.)

Head Quarters, Centre Division, Palaveram, 19 December 1840.
(signed) R. L. Evans, Brig’’, ‘ 

Comms Centre Division.

(N o . 512.)
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O n  the New 
Articles ,ef War 
for th e  E a s t In d ia  

’ C o m p a n y ’s N ative
1st forwarding the accompanying letter, No. 228, from the officer commanding T ro o p s , 

the 7th light cavalry, for the purpose of being submitted to his Excellency the 
Commander-in-chief, I  beg leave to observe, that some steps o f a decisive 
character seem advisable In the matter; the present state o f things, i f  suitable 
to the interests of the civil inhabitants (a small section), is ruinous in the extreme 
to the whole regiment, in particular, and the military bazar people, whom the 
regiment has to depend upon when marching and in the field, {vide G. O. G.
30 October 1819); and I  conceive they have extraordinary claims both upop the 
regiment and the State in consequence.

2. I  have not forwarded the petition of the bazar-men, as I do not think f t  to 
trouble the Commander-in-chief with extraneous matter, especially as it is not 
quite correct in its detail, from an examination o f the document. I  have deemed 
it advisable to transmit herewith a list, marked (B .); his EkcellencyvwUl observe 
these civil bazar people are interlopers, apd are merely branch shops, not per
manent dwellings (no doubt Iccated in the first instance without license or 
authority), and that they have occupations and homes elsewhere, -Which the 
military bazar people have not under which circumstances, I  propose that they 
may be required to enlist as military followers, or sell their shops at a proper 
valuation, and quit; there Can be no hardship in this, for it is practised in Great 
Britain every day.

I  have, &c.

(signed) G. Sandys,
Laeut‘-coP, Comm^ Arcot,

Arcot, 17 December 1840.
(No. 977-)

Head Quarters, Centre Division, Pakveram, 19 December 1840.
(signed) R. L. Evans, Brigadier,

CommS Centre Division.

Memorandum of Thirteett Bazar-men in the Regimental Lines of the 7tb Regiment Light Cavity.

N° N ames. Abode. Occupation. R em arks. *

1. Goolam Moodeen Reelaveshar - retail bazar - Y - Three bazars in the military baznr 
line, a house at Keelawashar, and cul
tivation at Karrab.

2, Borraundeen and 
Eibraim Saib.

ditto * ditto - - -  Three ditto, in the ditto, a hotise 
and land, property at KalaWnShar.

3 - Gouze Saib ditto - - ditto - A house and dealings at KalOwashar.
4. Khoodbuddeen - ditto -  - ditto - - - A bouse, garden Ond cultivation at 

KalawaShar.
5 - Hussenally ditto - ditto - A  house and dealings at Kalawashar.
6. Fukeer Homed - ditto - ditto - -  - A bouse, garden and cultivation at 

Kalawashar.
7 - Mahomed Ally - Vellore - ditto - A house at Vellore.
■ 8. Punchab - elitto * * ditto - A bouse at Vellore.
9 - Tippoo Saib 

•
Rangputt ditto - - A house at Rangputt, and one in the 

Military Bazar.
10. Peer Saib- Hussein Poorah 

west to Old 
Arcot.

ditto .. - - A bouse at Hussan Poorah, and a 
bazar at the Military Bazar.

j 1. Yagamharam - Rangputt goldsmith A  house at Dhoheepett.
12. Mahomed Saib - Karrah - retail bazar - - - A house at Karrah; his father is a 

pensioned trooper.
13- vacant - Ihe owner deserted.

Arcot,
17 December 1840.

(s ig n e d )  Q. Sandys, L ie u t  -col*.
Commanding Arcot.

14. Z Z 3 (No. 284,)
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S PE C IA L  R E PO R TS  O F  T H E

Judicial D epartment.

E x t r a c t  from the Minutes o f Consultation, 8th April 1841,

Read the follow ing:

No. 34.— Extract from the Proceedings o f the Sudder Adawlut, under date the
5th April 1841.

R e a d  Order o f Government, dated the 4th ultimo. No. 193, communicating an 
extract from the Minutes o f Consultation- in the M ilitary Department, under 
date the 2d March 1841, referring for the opinion o f the Court o f Sudder Udalut 
two questions relative to the shops in the Aycot Bazar.

The first question is, “  Whether the, ground upon which ‘ the shops are built, 
being within military limits, can be claimed by the Government upon payment of 
a fair valuation for the building, i f  no property in or regular grant o f such 
ground can be produced ?”

Secondly. “ Whether the ground upon which the shops stand, being within military 
limits, can be resumed by the Government on payment o f a fair valuation for the 
building, being the tenpre upon which afl oflieers and others hold land within 
military cantonments, and which resumption they are liable to when the ground 
is required by the Government ?”

2 , The only answers which the Court o f  Sudder Udalut can safely give to 
these questions is the general one; the parties being in actual possession of lands 
or shops, have an apparent right o f possession, o f which they cannot be divested 
but by due course o f  law.

3. The Court are not aware that the ground being within military limits affects 
the question.

Ordered, That extract from these proceedings be forwarded to the Chief Secre
tary to Government for the purpose of being laid before the Right honourable 
the Governor in Council, and that the original papers which accompanied the 
order o f Government o f the 4th ultimo be returned.

(True extract.)

 ̂ ' (signed) W. Douglas, Registrar.

Ordered, That the following extract from the proceedings o f the Sudder Udalut 
be communicated to the Military Department, with reference to’ the extract from 
■the Minutes of Consultation, dated 2d March 1841, No. 837.

(signed) H. Chamier, Chief Secretary.

(No. ,1633.)
Order thereon. Ordered, That the foregoing extract, together with an extract from the Minutes 

o f Consultation in this department, dated the 2d March 1841, No. 837, be com
municated to the Major-general commanding the Forces, in reference to a letter 
from the Adjutant-gennral o f the Aimy, 26th December 1840, No. 1056.

Fort St. George, 
20 April 1,841.

(signed) 8. TV. Steel, Lieut.-colonel,
Secretary to Government.

To the Adjutant-general o f the Army, with Extract, N o. 837,
(to be continued.)

(No. 2373 )
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(N o . 2373.)
M i l i t a r y  D e p a r t m e n t .

E x t r a c t  from the Minutes o f Consultation, 22d June 1841. 

R e a d  th e  following L e tte r :

365

[From the Adjutant-general of the Army, 
with reference to Cons. 20{h inst.; 
submits the OlRcer commanding the 
Army jq Chief’s sentiments on cer
tain points relative to shops within 
military limits in the Arcot Bazar.]

Sir,

(No. 396.)
To the Secretary to Government, Military Department.

(No. 547.)
J udicial Department.

Extract from the Minutes of Consultation, 20 July 1841. 

Read the following Letter, Sudder Udalut:

No. 84.— To the Chief Secretary to Government.

Sir,
I  AM directed by the Court of Sudder Udalut to acknowledge the receipt of 

the ordel of Government, dated .the .23d ultimo, No. 467, communicating extract 
from the Minutes of Consultation in the Military Department,, requesting the 

14. z z 3 opinion
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On the New 
Articles of War 
for the East India 
Company’s Native 
Troops.

Here enter No. 1986, 26th April 1841, 
No. 396.

Ordered, That the letter above recorded be referred for the opinion o f the 
Court o f Sudder Adawlut, whether the civil inhabitants residing as hazar-mfen 
within the military limits o f the cantonment o f Arcot are liable to the provisions 
o f para. 7, of G, O. G., dated 4th September 1840, NoJ J49, they having the 
option o f removing from the military hazaT, i f  indisposed to aWde by the regu
lations which govern the regular hUzar-men.

B y  order o f the Officer commanding the Army in Chief, I  have the honour to 
acknowledge extract from Minutes o f Consultation o f the 20th April 1841, 
N o. 1633, and am instructed to submit to the consideration o f the Right honour
able the Governor in Council that the Major-general does not consider it necessary 
that the parties at Arcot alluded to by letter from this office, 26th December 1840, 
No. 1066, should be obliged to part with their houses, the object being not to 
remove them, but to render them amenable to the police jurisdiotion of the 
cantonment in which they live.

2. It w'ill he obvious to his Lordship in Council that in the present state of 
the bazar at Arcot the great benefit that might he derived from G. O. G. 4th Sep
tember 1840, No. 149, is neutralized, and that the inhabitants, who can infringe 
its enactment with impunity, must either ruin the huriness o f the military haasir- 
men, or tempt them to trade upon an equality, at the risk of punishment for breach 
o f local regulation.

3. I t  does not appear to the Officer commanding the Army in Chief that placing 
all the inhabitants upon the same footing can -depreciate the fair and legal value 
o f their property, although the exemption from local regulation must necessarily 
give a factitious one to those houses in which trade can be carried on in a manner 
as injurious to the service as it is opposed to tlie G, 0 . G. abhve quoted. Should 
his Lordship be pleased to decree that all shopkeepers within military hazar limits 
are subject to bazar regulations, the parties concerned could either carry On trade* 
with fair competition, or realize the value o f their property and take up their 
residence elsewhere.

I  have, &c.

(signed) l i .  Alexander, Lieut.-colonel.
Adjutant-general of the Army.

Adjutant-general’s Office, Fort St. George,
26 April 1841.
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opinion of the Sudder Udawlut whether the civil inhabitants residing as. bazar- 
men within the military limits o f the cantonment o f Arcot are liable to the pro
visions o f para. 7 o f General Order by Government, 4 September 1840, No; 149.

2. The Court are o f opinibn that civil inhabitants residing as bazar-men within 
the limits of any military cantonment, not beyond the frontier, are not liable to 
the penalties in question unless they be “ registered bazar-men,”  in which case they 
are expressly made liable by Clause 2d, Section X I I I . ,  Regulation V I I .  o f 1832. 
The option o f removing from the military bazar makes no difference; they have 
this, o f course, in common with every subject o f this Government who has fiot 
voluntarily bound himself by some restriction, as, for instance, registered bazar* 
men have,

I  h a v e , & e .

(signed) W. Douglas, Registrar.
Sudder Udalut, Registrar’s Office,

8 July 1841.

Ordered, That the foregoing letter be communicated to the M ilitary Depart
ment in reference to an extract from the Minutes o f Consultation in that department, 
dated 22d June 1841, No. 2373. • -

(signed) Efy Chamier-, Chief Secretary.

Legis. Cons. 
20 Sept. 1841. 

No. 14.

Legis. Cons. 
20 Sept. 1841. 

No. 15.

L aying DOWN C redit.
T he G e n e r a l O rd er, 2 5 t h  M a r c h  18 4 0 , g o e s  o n ly  to  d ire c t  th e  a u th o r it ie s  “  to  

u se  th e ir  in flu e n ce  to  p r e v e n t  cre d it,”  th e re b y  in tim a tin g  th a t i f  c r e d it  b eyo n d  
c e r ta in  lim its  b e  g iv e n , a ll  th e  p o w ers w h ie h  G o v e rn m e n t  m ig h t  p o ssess w ou ld  
b e  e x e rc is e d  to  d isco u ra g e  th e  p ra c tic e . I t  w a s, I  b e lie v e , u n d e rsto o d  th a t  th e  
o n ly  t h in g  w h ic h  c o u ld  b e  db n e Was to  tu r n  th e  p erso n  o ffe n d in g  o u t  o f  th e  
c a n to n m e n t, an d  to  p r e v e n t  h is  re sid iu g  o r  h a y in g  a n y  sh op th e r e in ,  p rovided  
G o v e rn m e n t  h a d  a  le g a l  p o w e r  o f  d o in g  so . I t  w as in t im a te d  t h a t  th e  soil 
an d  a ll t h e  h ouses in  ca n to n m e n ts  b e lo n g e d  t o  G o v e r n m e n t ; in  w h ic h  case  th e  
co u rse  w o u ld  b e  p lain , s u b je c t  o n ly  to  su ch  n o t ic e  as te n a n t  a t w i l l ,  p r  oth erw ise, 
o f  g ro u n d  o r p rem ises m ig h t  b e  e n tit le d  to .  I  do n o t  fin d  a n y  o b lig a tio n  fo r 
b a za r-m e n  to  re g is te r  th e m se lv e s , n o r do I  se e  h o w , b e in g  r e g is te re d , t h e y  could  b n  
th a t  a c c o u n t b e  su b ject to  p e n a lt ie s  fo r  n o t  o b e y in g  th e  G o v e rn m e n t O r d e r  in  ques
t io n , th o u g h  th e  papers in t im a te  som e o p in ion  o f  th e  k in d .

The question “ how the difficulty would be met in Bengal,”  is what we have to 
answer. I  think the answer should be, we should ascertain, in each case, whether 
we could punish the offender by legally prevmiting him from entering the canton
ment, or having any house, shop, or enjoying any privilege therein.

15th September 1841.

(N o . 2 9 .)

(signed) Amos.

E x t r a c t  P r o c e e d in g s .

R e a d  Extract, No. 63, dated the 1st instant, from the proceedings o f  the 
Governor-general o f India in Council, in the Military Department, with enclo
sures, from the Government o f Fort St. George, relative to civil inhabitants residing 
as shopkeepers within the limits of a military cantonment, without being registered 
as military bazar-men, and therefore nbt liable to the penalties attached to a 
breach o f the regulations, nor subject to the provisions of the General Orders of 
25th March 1840.

Ordered, T h a t  th e  e n c lo s u re s  w h ich  acco m p an ied  th e  fo r e g o in g  e x t r a c t  b e 
re tu rn e d  to  th e  M ilita r y  D e p a rtm e n t, With a  su g g e stio n , th a t  h is  E x c e l le n c y  th e  
C o m m a n d e r-in -c h ie f m a y  b e  req u ested  to  fa v o u r  th e  S u p re m e  G o v e r n m e n t  w ith  
his opin ion  as to  h o w  th e  d iffic u lty  w ould  b e  m e t  u n d e r  th e  B e n g a l  P r e s id e n c y .

(sig n e d ) F . J. Halliday.

(No. 433.)

    
 



IN D IA N  L A W  CO M M ISSIO NERS. 367

f  No. 433.)
E xtract from the Proceedings of the Right honourable the Governor-general 

‘ o f India in Cohiioil, in the Military Department, tinder date the 24th Novem- 
berl841 .

R ead letter, No. 1253, dated the 7th instant, from the acting Adjutant-general 
o f  the Army, returning certain documents from the Government of Fort St. George 
relative to civil inhabitants residing as shopkeepers within the limits of a military 
cantonment, without being registered as military bazar-men, with the Commander- 
in-chief’s observations thereon, and an expression of his Excellency’s opinion, 
that every resident within a military bazar should be compelled to register or 
cease to trade.

Ordered, That the above-mentioned letter be transmitted' to the Legislative 
Department, together with the returned documents therewith received, for consi
deration, and such orders as may be necessary with reference to extract from that 
department, No. 29, under date the 20th September 1841.

Ordered likewise. That the original enclosures be returned to this department, 
when no longer required.

(True extract.)
(signed) J. Stuart, L ‘-col*,

See? to Gov‘ o f India, Mily Dep*.

Legis. Cons,’ 
6 Dec. 1841. 

No. 13.

(No. 1 2 5 3 -)
From the Acting Adjutant-general o f the Army to the Secretary to Government

o f India, Military Department.
Sir,

I  HAVE had the honour to lay your letter, No. 744, of the 29th September, and 
its various enclosures, before the Commander-in-chief, who directs me in reply to 
state, that he is compelled, with great regret, to concur With the Madras authorities, 
that under the 7th, 8th aUd 12th para«. o f Reg. X X . o f I 8I 0, it is not impera
tively necessary that a bunnea, or any civil inhabitants residing within the limits 
of a military cantonment, should be registered, whether he choose it or not, as a  
military bazar-man, and therefore, unless registered, would not be liable to military 
regulations, nor subject to the provisions of General Orders, 25th March 1840.

His Excellency is quite aware that the complaint forwarded from Arcot is 
really well founded, and requires remedy; for sepoys are drawn hway from the 
regimental bunneas by those irresponsible dealers who have a remedy at law for 
heavy claims, whilst the former incur displeasure, at least, i f  not a refusal to march 
with the regiment, i f  they give credit for more than a month’s food; moreover, a 
man unwilling to march gets himself imprisoned for his debt to one of these 
settled dealers.

I t  is particularly to be borne in mind, that the regimental bazar-men, on whom 
the corps depend on service, are impoverished, i f  not driven away, by a vain and 
ruinous competition.
’ The Commander-in-chief is of opinion that every person resident in a military 
bazar should he compelled to register himself, and be thus rendered ameuable to 
military rules and orders; i f  he declined, he should cease to trade.

The enclosures received With yOur letter are, as requested, herewith returned*

Head Quarters, Camp.Futtehpore, 
7 November 1841.

I  have, &c.
(signed) R. Ctaigie  ̂Major,

Acts AdjVgen^ o f the Army.

Legis. Cons. 
6 Dec. 1841* 

No. 14.

A bstract.

R e p l v .^Returns the docummits on the subject o f certain native shopkeepers, at 
Arcot, who have located themselves in the lines o f the 7th Madras L i ^ t  Cavalry, but 
who refuse to register themselves as military bazar-men; with the Commander-in- 
chief’s observations thereon, and an expression o f his Excellency’s opinion, that 
every resident within a military bazar should be compelled to register, or cease to 
trade. .

14. z z 4 (No. 837.5
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(No. 837.)
M il it a r v  D e p a r t m e n t .'

E x t r a c t  from the Minutes o f C on sultation , 2d March 18 4 1 .

R e a d  the following letter:—
[From the Adjutant-general of the A rm j; 

submits a Letter from the Officer com
manding centre division, and recom
mends that the Bazar at Arcot may be 
brought entirely under military juris
diction, and that none but registered 
persons be allowed to keep Dookans 
therein.]

Ordered to be referred, through the Judicial Department, for the opinion of 
the Judges o f the Court o f Suddur Udalut, upon the following points relative 
to the shops in Arcot bazar, described in the Adjutant-general’s letter above 
recorded:—•

1. Whether the ground upon which the shops are built, being within military 
limits, can be claimed by the Government, upon payment o f a fair valuation 
for the building, i f  nq property in or regular grant o f such ground can be 
produced ?

2. Whether the ground upon which the shops stand, being within military 
limits, can be resumed by the Government, on payment o f a fair valuation for 
the building, being the tenure upon which all officers and others hold land within 
military cantonments, and which resumption they are liable to, when the ground 
is required by the Government ?

(No. 1056.)
To the Secretary to Government, Military Department.

Sir,
B y  order o f the Commander-in-chief, I  have the honour to forward, for sub

mission to the Right honourable the Governor in Council, a letter from the 
officer commanding the centre division o f the army, No. 260, dated 21st instant, 
with enclosures as below,* and am instructed by his Excellency to solicit the par
ticular attention o f his Lordship and the Board to the daily and practical incon
veniences that arise from the subjects o f civil jurisdiction being allowed to inhabit 
military bazars, to the detriment of marching efficiency, and subversion of the rules 
established for limiting the credit o f the soldiery.

In referring to the correspondence now submitted, and generally to the subject 
of military bazars, and the imperative necessity o f effecting a limitation o f credit, 
his Excellency directs me to convey his strong recommendation that Government 
will be pleased to adopt such measures as may be deemed advisable, in order that 
the bazars at Arcot may be brought entirely under military jurisdiction, and that 
none but registered persons be allowed to keep dookans therein.

I  have, &c.,

(signed) R. Alexander, Lieut.-coL,

Adjutant-general’s Office, Fort St. George, Army.
26 December 1840.

(No. 260.)
To the Adjutant-general o f the Army, Fort St. George.

Sir,
In forwarding the accompanying letters from the officers commanding the 

7th regiment of light cavalry, and the officer commanding Arcot, I  beg leave to 
add my opinion o f the injury which the subject o f complaint from the former 
officer is likely to occasion in cases of emergent service, I f  not on all ordinary 
jnarehes.

I  formerly

* Letter from Officer commanding Arcot to the Adjutant-general, dated 17th December 1840, No. 612; 
Letter from Officer commanding 7th Light Cavalry to the Adjutant-general, dated 16th December 1840, 
with one Euclosure.
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I  foTOierly experienced much inconvenience arising from the same cg,use, having On the New 
been left, on service, vplien the population had fled from the villages, and supplies Articles of War 
not procurable from them, without a single bazar follower with one load of grain ; ® n'̂ ’^NatWe
while ill the course o f that service I  was joined by another corps, which, from Troops. ̂  * *
the regimental bazar establishment having been more correctly attended to, had __
several head of cattle loaded with supplies by its, own bazar-men, rendering it in
dependent of the country for some days’ .inarchi* I  was afterwards unable to 
correct the evil, which had its source precisely, though to a greater degree, in 
thgt state of the bazars which the officer commanding the 7th Light Cavalry is now 
anxious to correct, because the evil, having been allowed to grow up and exist 
unnoticed for years, the non-registered and self-constituted occupants were con
sidered to have a right o f property in the hntS or houses, and which, as they 
accumuluted profits upon their regimental traffic, they naturally laid out money 
upon, and the civil authority was able, under tbis view of the subject, to prevent 
every attempt of mine to remove them for the purpose of forming a regimental 
bazar establishment.

And I  am inclined to believe, that froni neglect in cantonment staff-officers, 
and a want of that attention on the part o f cCmmandants which the officers, 
whose letters I  have the honour to forward, seem disposed to give to the subject, 
the ground originally marked off for regimental bazarS is often lost sight of, and 
merged into the general private property (though without any real right) of the 
village Or the general bazar. I t  is not sufficiently considered, at least attended 
to, in the same light as that appropriated to the sepoys’ huts, and whenever it 
becomes vacant, even for a short period, it iS instantly entered upon (possibly 
with some promise o f advantage to the minor police authorities) by frequently 
the lowest and worst description o f pec^le, who, i f  left unnoticed, soon claim the 
rights o f occupancy and pf operty. .

When the 37th regiment marched from this, all their bazar huts either remained 
improperly or became immediately occupied, and I  found that, with a small 
establishment of peons and a very reduced garrison, I  had no means o f preventing 
it but by having the huts pulled down (allowing tfiose who had any sort of claim 
to sell the materials), and ordering the ground to be left vacant for the next 
regiment.

And I  venture to state, that I think it would be beneficial i f  Government were 
to issue an order deciding that no length o f OCcfipancy should be considered as 
giving any right or claim o f property in aUy hut Ot building erected on ground 
appropriated at military stations for regimental bazars, or be deemed to interfere 
in any degree with the power of the regimental or station commandant to remove 
at any time any person from such location wfio is not a registered bazar-man in 
the regiment stationed in the lines to whieh such bazar-ground is attached; in 
short, that all huts in the bazar lines should be considered precisely as those o f 
the sepoys’ lines, to be occupied only by those belonging to or connected with the 
regiment, and subject to the control o f the commanding officer.

This would at once put a stop to the practice of village dealers establishing 
themselves in regimental bazar lines, and o f r^imental bazar-men remaining • 
behind and setting up as permanent residents and dealers, which must* seriously 
impede, i f  not destroy, every effort to keep up a good regimental bazar which 
would follow a regiment under all circumstances (except beyond sea), and which, 
it is presumed, was contemplated in forming the regulations on that subject.

Palaveram, 21 December 1840.

I  have, &c.
(signed) R. Lacy Evans, 

Brig' Comms C ® D".

Sir,

(No. 512.) .
To the Adjutant-general o f the Army, Fort St. George.

I n  forwarding the accompanying letter, No. 228, from the officer commanding 
the’ 7th Light Cavalry, for the purpose o f being submitted to his Excellency 
the Commander-in-chief, I  beg leave to observe, that some steps of a decisive 
character seem advisable in the matter. The present state o f things, i f  suitable to 
the interests of the civil inhabitants (a small section), is ruinous in the extreme to 
the whole regiment in particular, and the milita;^ bazar people,- whom the regi
ment has to depend upon when marching and in tlie,field, {vide G. O. G., 30th 

14 . - 3 A  October
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October 1819); and I  conceive they have extraordinary claims both upon the regi
ment and state in consequence.

2. I have not forwarded the petition o f the bazar-men, as I  do not think fit to 
trouble the Commander-in-chief with extraneous matter, especially “where it 
is not quite correct in its detail; from an examination o f the document I  have 
deemed it advisable to transmit herewith a list marked (B.), his Excellency ivill 
observe these civil bazar people-*are interlopers, and are merely branch shops, not 
permanent dwellings (no doubt located, in the first instance, without license or 
authority), and that they have occupations and homes elsewhere, which the military 
bazar people have n o t; under which circumstances I  propose that they may be 
required to enlist as military followers, or sell their shops at a proper valuation, 

- and qu it; there can be no hardship in this, for it is practised in Great Britain 
every day.

I  have, &c.
(signed) G, Sandys, Lieut.-col.,

Arcot, Commanding Arcot.
17 December 1840.

(No. 9 7 7 .)
Head Quarters, Centre Division, Palaveram,

19 December 1840.
(signed) JR. Lacy Evans, Brigq

Commanding Centre Division.

(No. 228.)

Sir,
To the Adjutant-general o f the Army.

I  HAVE the honour to forward a petition from the bazar-men o f the regiment 
under my command. In  reference to extracts from the Minutes o f Consultation 
o f 18th August 1840, I  have the honour to state that the 13, bazar-men who 
have located themselves in the lines of the 7th Light Cavalry, under the denomi
nation o f civil bazars, have refused one and all to register themselves in the 
bazar o f the regiment, and still continue to sell their produce, to the detriment of 
the regimental bazar-men, who have been in and followed the regiment on all 
occasions; the former men being allowed to remain in the bazar, I  consider detri
mental to the good o f the regiment, for the following reasons :—

1st.— They consider themsolves not Under the control o f the officer commanding, 
although living in his bazar, and refilse to obey all orders emanating from him or 
the cutwall of the regiment.

2d.— I t  is a place for dissolute people, and when the Sepoys can get no further 
credit at the regimental shops, they go o ff to these, and thereby make null and 
void the G. O. o f Government of the 4th September 1840, as the officer com
manding the regiment has no control over this bazar.

3d.— It  makes null and void the greater portion o f Section L V I I .  o f the Army 
Standing Orders, and has the effect o f destroying the efficiency o f the regimental 
bazar when about to .march, as the bazar-men have complained they can sell 
nothing, and have asked j)ettnission tO give up their shops and be allowed to return 
to their country. ,

I  beg you will have the goodness strongly to bring the case to the notice o f his 
Excellency the Commander-in-ehief, and procure me permission to turn these 
people out o f my bazar, in order that I  may keep an effective establishment ready 
and well able to supply the regiment when ordered to move.

I  have, &c.
(signed) A?. JE. Lawrence, Major,

Commanding 7th Light Cavalry.Arcot,
16 December 1840.

(signed) G. Sandys, Lieu*-colk

(No. 976.)
Head Quarters, Centre Division, Palaveram, 

19 December 1840.
(signed) It. Lacy Evans, Brigadier, 

Commanding Centre Division.

MEMOKAxmm
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. ' . On the New
M e m o r a n d u m  of Thirteen Bazar-paen in the Regimental Lines of the 7th Regiment Light Cavalry. Articles of War

N» Names. A bode. Occupation. Remarks.

1. Ooolam Moodeen Keelavesliar - retail bazar - - - Three bazars in the military bazar 
line, a house af Eeelavashar, and cul
tivation at Karrah.

2. Boorundeeh and 
Ebraini Saib.

ditto - ditto - - - Three ditto in the ditto, a house and 
land, property at Keelaveshar.

3- Gouz Saib ditto - * ditto - - ■ A house and dealings at Keelaverhar.
4- Khoodbuddeen - ditto .. ditto - - - - A house, garden and cultivation at 

KeelaVeshar.
5- Hussen Ally ditto - ditto - . A house and dealings at Keelaveshar.
6. Fukeer Homed - ditto - - ditto - - - V A house and garden and onjtivation 

at Keelaveshar.
7* Mahomed Ally - Vellore - ditto - A  house at Vellore.
8. Panchah - ditto « ditto - -• A house at Vellore.
9 Tippoo Saib Rangpott ' ditto - • A house at Rangputtv

10. Beer Saib - Hussenpoorah 
west to Old 
Arcot.

ditto - - - A house *at Hussenpoorah, and a 
bazar at the Military Bazar*

11. Yavumbaram - Ranypett *• goldsmith - A house at Dholupett. *
1-2. Mohamed Saib - Karrah - retail bazar - - A house at Karrah; his father is a 

pensioned trooper.
13- • • T

4 • • • vacant • The owner deserted.

Arcot,
7 December iS40-

(signed) N. S. D.
Commanding ArcoL

for the Last India 
Company’s Native 
Troojis.

(N o. 284.)
J u d icia l  D e p a r t m e n t ,

E x t r a c t  from th e  Minutes of Consultation, 8 April 18 4 1.

Read the following

No, 3 4 .-“ E X tr a ct  from the Proceedings o f the Sudder Adawlnt, under date
the 5th April 1841.;

R ead Order of Government, dated the 4th ultimo. No. 193, eommumoafcing an 
Extract from the Minutes o f Consultation in the Military Department, under date 
the ^d March 1841, referring for the opinion o f the Court .of Sudder Udalut two 
questions relative to the shops in the Arcot Bazar.

The first question is, “  Whether the ground upon which the shops ai*& huilt being 
within military limits, can be claimed by the Government upon payment of a .fair 
valuation for the building, i f  no property in, or regular grant of, .such ground can 
he produced ?”

Secondly. “ Whether the ground upon which the shops stand, being within military 
limits, can be resumed by the Government, on payment of a fair valuation for the 
building, being the tenure upon which all officers and others hold fand within 
military cantonments, and which resumption they are liable to when the ground 
is required by the government ?”

2. The only answers which the Court o f Sudder Udalut can safely give to these 
questions is the general one, that parties being in actual possession of lands or 
shops have an apparent right o f possession, o f which they cannot be divested bpt 
by due course of law.

3. The Court are not aware that the ground being within militaiy limits affects 
the question.

Ordered, That extract from the proceedings be forwarded to the piiief Secre
tary to Government, for the purpose of being laid before the Right honourable the 

14 . 3 A 3 Governor
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Governor in Council, and that the original papers which accompanied the ordesr of 
Government of the 4th ultimo be returned.

(True extract.)

(signed) W. 'Douglas, Registrar,

Ordered, That the foregoing extract from the proceedings o f the Sudder 
Adawlut be communicated to the M ilitary Department, with reference to the 
extract from the Minutes of Consultation, dated 2d o f March 1841, No. 837,

(signed) H . Chamier,
Chief Secretary.

(No. 1633.)
Ordered, That the foregoing extract, together with an extract from' the Minutes 

o f Consultation in this department, dated 2d March 1841, No. 837, he communi
cated to the Major-gpneral commanding the Forces, in reference to a letter from 
the Adjutant-general o f the Army, 26 December 1840, No. 1056.

Fort St. George, 20 April 1841.
(signed) S. JV. Steel, Lieut.-Gol.,

Secretary to Government.

(No. 2373*)
M il it a r y  D e p a r t m e n t .

E x t r a c t  from the Minutes o f Consultation, 22 June 1841. 

Read the folloiving L e tte r :

[From the Adjutant-general of the Army,' 
with reference to MU. Cons. 20th inst.; 
submits the OiEcer commanding the 
Army in Chief’s sentiments on certain 
points relative to shops within military 
limits in the Arept Bazar.}

Here enter No. 1986, 26th April 1841, 
No. 396.

Ordered, That the letter above recorded be referred for the opinion of the 
Court o f Sudder Udalut, whether the civil inhabitants residing as bazar-men within 
the military limits o f the cantonment o f Arcot are liable to the provisions of 
Para. 7 of G. O .G ., dated 4 September 1840, No. 149, they having the option of 
removing from the military bazar, i f  indisposed to abide by the regulations which 
govern the regular bazar-men.

Sir,

(No. 396.)

To the Secretary to Government, Military Department.

B y  order of the Officer commanding the Army in Chief, I  have the honour to 
acknowledge Extract from Minutes o f Cons, o f -the 20th April 1841, No. 1633, 
and am instructed to submit to the consideration Of the Right honourable the 
Governor in Council, that the Major-general does not consider it necessary that 
the parties at Arcotj alluded to by letter from this office, 26 December 1840, 
No. 1056, should be obliged to part with, their houses, , the .'object being not to 
remove them, but to render them amenable to the police jurisdiction o f the can
tonment in which they live.

2. I t  will be obvious to his Lordship iii Council, that in the present atate of 
the bazar at Arcot, the great benefit that might be derived from G. O. G ., 4 Sep
tember 1840, No. 149, is neutralized, and that the inhabitants, who can infringe 
its enactment with impunity, must either ruin the business o f the military bazar- 
men, or tempt them to trade upon an equality, at the risk o f punishment for 
breach of local regulation.

3. I t  does not appear to the Officer commanding the. Army in Chief that placing 
all the inhabitants upbn the same footing can depreciate the fair and legal value 
o f their property, although the. exemption from local regulation must necessarily 
give a factitious one to those houses'in which trade can be carried on in a manner

as
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as injurious to the service as it is opposed to the Gr. O. G. above quoted. Should on the New' 
his Lordship be pleased to decree that all shopkeepers within military bazar limits Articles of W ar' 
are subject to bazar regulations, the parties concerned could either carry on trade for the East India 
with fair competition, or realize the value o f their property,, and take up their Company s Native
residetice elsewhere. ____

I  have, &c.
(signed) R. Alexander,

Adjutant-'gen*’® Office, Fort St, George, Lieut.-coh, AdjCgqn* of the Army.
26 April 1841.

(No. 547.)
JUDICIAL DEPASTMENT.

Sir,

E x t r a c t  from the Minutes o f Consultations, 20th July 1841. 
Read the following Letter :--Sudder Adawlut.

(No, 84.)— To the Chief Secretary to Government.

I  AM directed by the Court o f Sudder Adawlut to acknowledge the receipt o f 
your order o f Government, dated the 23d ultimo, NO. 467, communicating extract 
from the Minutes o f Consultation in the Military Department, requesting the 
opinion of the Sudder Adawlut, whether'the civil inhabitants residing as bazar- 
men within the military limits o f the cantonment Of A root are liable tq the 
provisions o f Para. 7 o f General Order by Government, 4th September 1840, 
K o . 149,

2. The Court are of opinion that civil inhabitants residing as bazar-men within 
the limits o f any military cantonment not beyOnd the frontier, are not liable to 
the penalties in question, unless they be “  registered bazar-men,”  in which case 
they are expressly made liable by Claus© 2, Section X III., Regulation V II., o f 
1832. The option o f removing from the military bazar makes no difference; they 
have this, o f course, in common with every subject of this Government, who has 
not voluntarily bound himself by some restriction, as, for instance, registered 
bazar-men have.

I  have, &e.
(signed) W.

Sudr Adawlut, Tlegister’s Office, Registrar,
8 July 1841,

Ordered, That the foregoing letter be communicated to the Military Depart
ment in reference to an extract from the Minutes o f Consultation in that depart
ment, dated 22d June 1841, No. 237S.

(signed) AT, Chamfer, Chief-Secretary.

Fort W illiam , Legislative Department, 6th December-1841.

The following Draft o f a proposed Act was read in Council for the first time on the
6th December 1841.

A c t , N o .— — o f 1841.

A n  A c t  requiring Traders within Military Cantonments to be registered.

I t  is hereby enacted. That no person residing within the limits o f any military 
cantonment shall be allowed to recover in any Military Court o f Requests the 
amount of any debt contracted within such cantonment, by any person amenable 
to Articles o f "^ar, unless the person seeking to recover such debt shall, at the 
time o f contracting the same, have been duly registered as a military bazar-man.

Ordered, That the draft now read be published for general information.
Ordered, That the said draft be re-considered at the first meeting of the Legis

lative Council of India, after the 6th day o f March next,

(signed) T. H. Maddock,
Secretary to the Government o f India.

Legis. Cons. 
6 Dec. 1841. 

No. 15,

H - 3 A 3 (No. 310.)
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Legis. Cons. 
29 April 1842. 

No. 10.

(No. 310.) .
E x t r a c t  from tLe Proceedings of the Right Honourable the Governor-general of 

India in Council in the Military Department, under date the 12th January 
1842.

R e a d  a letter, No. 461, dated 18th ultimo, from the Judge Advocate-general, 
stating with reference to ’ his letter of the -21st August last, and to previous cor
respondence on the subject of the draft Act for rendering- camp followers amenable 
to the Act No. X X I I I .  o f 1839, that in the Commander-in-chiefs opinion the 
terms in which Act N o. X X V I I I .  of 1841 is CoUohed are such that the case of 
camp followers is not provided for therein, except under an unusual and hitherto 
unauthorized construction, with ebservations, and Submitting for approval an 
amended draft.

Ordered, That the Judge Advocate-general’s letter, above referred to, be trans
mitted in original to the Legislative Department, for consideration, and such 
orders as may be necessary, in continuation of extract from this department, 
No. 94, dated 1st September 1841, with a request, that the papers transmitted be; 
returned when no longer required.

(True extract.)
(signed) J. Stuart, Lieut.-colonel,

Secretary to the Government of India, 
Military Department.

Legis. Cons. 
29 April 1842. 

No. 11,

(No. 461.). . . ' .
From the Judge Advocate-general to the Secretai*y to the Govex-iiment of India,

Military Department.
Sir,

W it h  reference to my letter to your address. No. 346, dated 21st August last, 
and to the previous correspondence on the suWect of the draft Act, for rendering 
camp followers amenable to the Act No. X X I IL  o f 1839, I  am directed by his 
Excellency the Commander-in-chief to acquaint you, for the information o f the 
Right honourable the Governor-general o f India in Council, that in his Excel
lency’s opinion the ternis in which A ct No. X X V I I I .  o f 1841,- passed on the 
15th ultimo, is couched, are such that the case' of camp followers is not provided 
for therein, except under an unusual and hitherto unauthorized construction.

2. The Act declares, that any oifender amenable to any Articles of War for the 
East India Company’s native forces, nCt being a commissioned officer, shall be 
punishable according to A c t No. X X I I I .  o f 1889.”  But native camp followers 
'are not amenable to the Articles o f W ar for the Bengal Native Army, except in the 
field. They are made subject to the Articles o f W ar in the field by Art. X X II .  
Sec. I I .  of the existing code, a Copy o f which is annexed for reference, for their 
trial and punishment by court martial in ordinary cases. The Regulation X X . of 
1810 was passed, and the commencement o f the preamble, to that regulation 
shows that the Articles o f War are inapplicable except in the field, and that the 
regulation itself was passed expressly to supply the deficiency. I t  is under that 
regulation only that camp followers are now tried, and unless it be by an unusual 
and hitherto unauthorized construction, viz. by taking a regulation o f Government 
to be an Article of War, for the purposes Cf the Act, the recent enactment leaves 
the case of camp followers untouched.

3. I  am dii’ected by his Excellency to take this opportunity o f referring to the
draft Act “ for requiring traders within military cantonments to be registered,”  
promulgated on the 6th instant, and to express his Excellency’s opinion, that, as, 
regards plaintiffs, it appears to embrace the casee, not of traders only, but o f a ll 
descriptions o f persons residing wjthin the limits Of any military cantoUment, 
and therefore to create difficulties for which no remedy is apparent; by an alter- - 
ation o f the draft Act, Military Courts of Requests established by Regulation' X X . 
o f 1810, are open to all descriptions of plaintiffs, as well as to traders, but the 
latter class o f persons only are registered as attached to bazars, and unless 
all residents, o f whatever desci’iixtion, European and native, are henceforward to 
be registered as military bazar-men, for which no orders at present exist, (and 
which appears an impracticable measure), the dj’aft Act will exclude all plaintiffs 
excepting traders. , -

4.'As
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4. A s  regards defendants, the use o f the words “ amenable to Articles o f On the New  

W a r” limits the application of the proposed Act to,suits against officers and
soldiers ; native eOmp followers being, as above observed, not amenable to any Compan/s Native 
Articles o f War, except in the field. Therefore, a trader might , be sued by h. Troops/ 
trader, without a breach o f the Act, even though the plaintiff were not registered.

5. Again, as regards actions, of debt, the draft Act appears to the Commander- 
in-chief to confine itself (howeyer unintentionally) to one class of debts, all 
others being left untouched; up to the present time, an actipn may be brought 
before any Military, Court o f Requests for any debt, wherever incurred ; the only 
conditions being, as to the amount and as to the description of the defendant.
But in the draft Act, the words “  contracted within such cantonm entlim it its

.operation to debts incurred on the spot, to the apparent exclusion of all debts 
incurred in other places.

6 . T he Commander-in-chief directs me to submit for the-approval o f his Lord- 
ship in Council the accompanying amended draft.

7. His Excellency conceives the proposed Act to relate solely to native Courts o f 
Requests, it being provided in Clause 54 o f the Mutiny Acts, 8 & 4 Victoria, 
chap. 37, that actions o f debt against the persons therein described shall be 
brought before a Military Court of Requests Only, without any restriction on plain
tiffs, whose claims, i f  they be traders, would therefore, in his Excellency’s opinion, 
still be cognizable as against such persons, notwithstanding that such traders had 
not registered .themselves.

I  have, &C.

Judg'e Advocate-general’s Office, 
Head Quarters, Camp Peertulla, 

18 December 1841.

(signed) R. J. It .  Birch,
Judge Advocate-general.

D r a f t .
I t. is hereby enacted. That nO person residing within the limits o f any military 

cantonment, and carrying on trade therein, or who shall have boon a trader at any 
military cantonment, shall be allowed to recover in any Military Court of Requests 
the amount o f any debt contracted by any native officer, soldier or person subject 
to the jurisdiction of native Military Courts of Requests, unless the person, seeking 
to recover such debt shall, at the time of the same having been contracted, have 
been duly registered as a military bazar-man.

(signed) R. J. B. Birch, J. A. G.

Articles o f War for the Bengal Native Troops.

Section X L , A rtic le  X X I I .

■ “ A ll  Suttlers and retainers to a camp, and all persons whatever serving with 
-the forces in the field, though not enlisted soldiers, are to be subject to orders, 
according to the rules and discipline of war*”

(True copy.)
(signed) R. J. H. Birchs J. A. G.

(No. 20 4 .)
E xtract  from the Proceedings o f  the R ight Honourable the Governor-general of

India in Council, in the Military Department, under date the 9th March 1842.

R e a d  letter. No. 126, dated the 12th ultimo, from the Adjutant-general of 
the Army, transmitting for consideration (with reference to a despatch. No. 562 of 
the 29th December last, forwarding an extract from* the proceedings o f  Govern
ment in the Legislative Department, No: 87 o f the 6th idem, and a draft of an 
Act requiring traders within military cantonments to be registered,) copy of a 
letter from the Judge Advocate-general, with a revised draft bf mx Act, which, 
in the opinion of the Commander-in-chief, will answer the purpose contemplated, 
and recommending the Judge Advocate-general’s suggestion regarding the last 
clause o f the Act to the attention of Government.

1 4 . - 3 A 4  Ordered,

L6gi». Cons. 
29 April 1842. 

No. 12.
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Anides^fWar Ordered, That the above-mentioned letter and its annexmonts be transmitted in 
for the East India Legislative Department, for consideration and such orders as may
Company’s Native necessary, and that the original enclosures be returned to this department when 
Troops. no longer required.

-----------  (True extract.)
(signed) J. Stuart, Lieut‘-coF,

Secy to the Gov* of India, M ily department.

(No. 126.)
Legis. Cons. From the Adjutant-general o f the Army to the Secretary to the Government 

29 April 1842. of India, Military Department.
No. 13. Sir,

With reference to tte draft of an Act W iTH  reference to your despatch, No, 562, o f the 29th o f D e -
requirmsr residents within military can- 11. t  __'
tonmentstoberegistered;forwraidscopyof oember last, forwarding an eXtract from the proceedmgsof Govem-
aletterfromtheJu^e Advocate-general ment in the Legislative Department, No. 37, o f the 6th o f the, same 
mmdeti^Xef irof opMo^whf a ^ r  month, and a draft o f an A c t requiring traders within military can- 
the purpose contemplated. tonments to be registered, I have the honour to forward for the

consideration of the Right Honourable the Governor-general o f India in Council, 
copy of a letter from the Judge Advocate-general, with a revised draft of an A c t , 
which, in the opinion o f the Commander-ia-chief, will answer thn purpose con
templated.

His Excellency has likewise directed me t6 recommend the Judge Advocate- 
general’s suggestion regarding the last clause o f the Act to the attention p f His 
Lordship in Council.

The enclosures received with yqur letter are, as requested, herewith returned.

Head Quarters, Camp, l.oodianah, 
12 February l842.

I  have, &c*
(signed) ./. R. Lumley, MaJor-gen*,

AdjLgeneral o f the Army.

(No. 22.)
From the Judge Advocate-general to the Adjutant-general o f the Army, 

dated Camp, Pattarsee, 29 January 1842. ,
Sir, "

I  HAVE to acknowledge your official letter o f the 28th instant, the. number and 
subject as below.*

2 . When the draft A c t appeared in the Calcutta Gazette, I  received the
Commander-in-chief’s instructions, to communicate with Government on the 
subject, and under his Excellency’s sanction, Wrote the letter, o f which I  enclose 
a copy; no reply to this reference has reached me from the M ilitary Department, 
but I  have received a letter from the Honourable Mr. Amos, enclosing an amended 
draft o f the Act framed in consequence o f my letter to Lieut.-colonel Stuart, 
which had been laid before Government. A  copy of the amended draft Act 
accompanies this communication. '

3. I  would suggest that the words “ o f the Bengal code”  should be introduced 
into the last part o f the amended draft. The Act would then, I  conceive, be 
sufficient for the desired purpose.

4. But I  Submit that as by the addition o f  the last clause o f the draft Act, the' 
point is practically conceded, that a legislative declaration is desirable to render 
camp followers amenable to one Act, it would be very convenient w^ere the con
cession carried a little further in the same direction, so as to include Act 
No. X X V IH , of 1841, as well as No. X L , the same considerations applying to them 
both. The grounds stated in my letter to the Secretary in the Military Depart
ment are those upon which I  make this suggestion, and i f  it be thought worthy o f 
attention, I  would propose,- in order to render the enactment more distinct, that

. , , the

* No. 161, with Draft Act requim|; tradera m cantonments to be registered for report.
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the last clause be omitted in the draft Act now under consideration, and that it be On the New 
made into a separate Act of itself, and run as follows : forthe\i^«^ndia

“  I t  is hereby enacted, That the several descriptions pf persons specified ip the Compary’s Native 
Bengal Regulation X X . of 1810, Sections II., IV . and X X II., shall be subject to Troops.
the provisions of Acts No. X I.  and No. X X V I l l .  of 1841, in like manner as ' -----
established soldiers.”

' 5. The papers received with your letter are herewith returned.

A m e n d e d  D r a f t .
A n  A ct for the better Regulation of M ilitaty  Bazars, and defining the Liabilities

o f Camp Followers,

I t  is hereby enacted, T h at no person residing within the limits o f  any military 
Cantonments shall be alio wed to receive in any M ilitary Court of Requests for the 
native troops of the East India Company, held within such cantonment, any debt 
contracted in the Way o f trade wuthin such cantonment by any person Subject to 
the jurisdiction of such court, unless the person seeking to recover the debt shall, 
at the time o f the contracting thereof, have been registered as a m ilitary bazar- 
man within such cantonment.

And it is hereby declared, That the several descriptions o f persons specified in 
Regulation X X . of 1810, Sections II,, IV . and X X II . ,  shall be subject to the prô  ̂
visions o f A ct No. X L  of 1541, in like manner as enlisted soldiers.

(True copies.)
(signed) J. Tt,. Lumky, M.-gen*,

» Adj*-gen^ o f the Army.

M i n u t e  by the Honourable A. Amos, Esq.

C amp FoLtoWERs.

W it h  reference to the communication received from the Judge Advocate 
General, I  circulate a draft, to which I  will request attention, whether it does not 
embrace all the points adverted to by the Judge Advocate^ and also sente points 
noticed in the public press.

The term “  Articles of W ar ”  is, in strictness, applicable to a law military issued 
not by, hut under the sanction of, the legislative power of the country; so that in 
India the distinction between an Act or Regulation and an “  Article o f W ar ’’ is 
nominal only, and in Madras and Bopibay what are called Articles o f W ar are, in 
fact, Reg. IV , o f 1829, Madras Code, Reg. X X . o f 1827, Bombay Code. In Bengal, 
certain persons are (1 .) triable by court martial for minor ofiences ; (2.) subject to 
Military Courts of Requests by Reg. X X . of 1810, tvbo are not, itt a set o f military 
rules issued by Government (not called a Regulation, but called Articles o f 
W ar”), so subject. It Seems to have been considered by the military authorities 
that the words in the Bengal “ Articles o f War,” “ all sutlers and retainers to a 
camp, followed by all persons whatever serving with the forces in the field,” could 
not reach camp followers in a cantonment. Whether this construction be right or 
not, and whether camp followers, who are liahle to be tried by a court martial 
under Reg*. X X . of 1810, be not in legal description amenable in Bengal (as they 
unquestionably are in Madras and Bombay amenable) to “ Articles o f War,” is 
useless to canvass, as we have the opportunity before us o f removing all doubts on 
the subject.

Act X X V I I I .  of 1841 (which gives labour 'on the roads in substitution of 
flogging) would be inapplicable to offences punishable under Reg. X X . of 1810, 
unless the punishment might be whipping. That Regulation refers to 2 Act, 
15 S. o f Articles of War for defining the kind and amount of punishment. Now, 
in referring to that Article, it will be seen that the kind and amount is left dis
cretionary, without any guide for discretion. I  suppose, however, that the usage 
has been to flog in such cases. Could a soldier he dismissed (or before the General 
Order flogged) for themffences mentioned in Sec. 2, Reg. XX. of 1810, “ disorders 
and neglects to the prejudice o f good order, and of the local Regulations esta
blished in cantonments, &c.” I  have written to the Judge Advocate upon all 
these points.

14 . 3 B I  think

liegis. Cons. 
S9 April 1849, 

No. I4.
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Legis. Cons. 
SQ April 1842. 

No. 15.

I  think the debts should be confined to such as are contracted within the can
tonment. This must be the ordinary mischief, and in the case o f a newly esta
blished cantonment, plaintiff would have no remedy; as it appears to be thought 
sufficient to confine the A ct to trading debts, it will be desirable not to make it 
more stringent than is absolutely required. I  had thought that the chief mischief 
to provide against was that o f ruinous loans by persons not trading, i, e., buying to , 
sell again.

6 January 1842. (signed) A. Amos.

M i n u t e  by the Honourable A. Amos, Esquire.

A n A ct for the better Regulation o f M ilitary Bazars, and defining the Liabilities
of Camp Followers.

I t is hereby enacted. That no person residing withifi the limits of any military 
cantonment shall be allowed to recover in any Military Court o f Requests for the 
Native Troops o f the East India Company, held within such cantonment, any debt 
contracted in the way of trade within such cantonment by any person, subject to 
the jurisdiction of such Court, unless the person seeking to recover the debt shall 
at the time of the contracting thereof have been registered as a military bazar-man 
within such cantonment.

And it is hereby declared, That the se'Ceral descriptions of persons specified in 
Reg. X X . of 1810, Sec. 2, 4 and 22, shall be subject to the provisions of Act, 
Reg. X I. o f 1841, and No. X X V 'I IL  o f 1841, in like manner as enlisted soldiers.

Legis. Cons. 
29 April 1842, 

No. 16.

Legis. Cons. 
2g April 1842. 

No. 17.

Legis. Cons. 
29 April J842. 

No. r8.

M inute hy the Honourable A. Amos, Esquire.

I  c i r c d l a t e  along with the papers a letter I  have received from the Judge 
Advocate to the same effect as Ms public letter, with the addition of his agreeing 
to the expediency of including money-lenders,

The stringent part of the Act, which is the only point requiring much con
sideration, is that how a shopkeeper, a money-lender, resident in a bazar, can 
recover in no court at all, unless he be registered.

The draft, i f  approved, can be sent to Lord Ellenborougb for his assent, as it 
has been published long ago,

25 April 1842. (signed) A . Amos.

Enclosed in a Minute by the Honourable A. Amos, Esq.

A n  A ct for the better Regulation o f M ilitary Bazars, and defining the Liabilities
o f Camp Followers.

It  is hereby enacted, That no person residing within the limits o f any military 
cantonment shall he allowed to recover in any Military Court o f Requests for the 
Native Troops of the East India Company, held within such cantonment, any debt 
contracted in the way o f trade, or for the loan of money within such cantonment, 
by any person subject to the jurisdiction o f sUch courts, unless tfie person seeking 
to recover the debt shall, at the time o f the contracting thereof, have been regis
tered as a military bazar-mau within such cantonment.

And it is hereby declared. That the several descriptions of persons specified in 
Reg. XX . of 1810, o f the Bengal code, Sec. 2, 4 and 22, shall be subject to the 
provisions of Act No. X I .  Of 1841, and No. X X V II I .  o f l841, in like manner as 
enlisted soldiers. ■

Enclosed in a Minute by the Honourable A. Amos, Esq.

M y dear Mr. Amps,
I  HAVE the pleasure o f receiving, on the 15th instant, your letter o f the 6th, 

with your remarks on my public and private suggestions regarding the Act X I. 
and X X V II I .  o f 1841, and the draft Act for requiring registry in bazars. I  find 
that the Military Department sent to the Adjutant-general, for submission to the 
Commander-in-chief, the draft Act for registry in bazars; and, therefore, to pre

vent
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vent needless correspondence, I suggested that it should be sent to me for report, On the New ■ 
that I  might take occasion to acquaint the Adjutant-general with the opinions Articleŝ of War 
expressed in my letter of the 18th December to Colonel Stuart, and make some c*o*mVany’s*Nativ̂  
remarks at the same time on the amended draft Act with which you have favoured Troops. ^
me. This has been done, and I  have under this day's date communicated with ------- -----
the Adjutant-general, to the effect that with the insertion of the words, “ of the 
Bengal code,” ip the last clause of the amended draft Act, it appears to me well 
calculated for its purpose ; but that as by the addition of that clause it has Ijeen 
practically conceded that an enactment was desirable to do away with any obscurity 
supposed to exist in the use of the term “  amenable to Articles o f W ar,”  in Act 
No. X I.  of 1841, I would suggest the omission of that clause from the draft 
Act for bazar registry, and its promulgation aS a separate Act of itself, extending 
to Act No. N X V II I .  of 1841, also, in which the same supposed obscurity is found.
This suggestion is, in fact, just what I  made in the letter to you, dated 20th 
December last, and my reasons for now again making it will he best shown by a 
notice o f the points you put in your letter o f the 6th instant, and in the minute 
which it enclosed.

You ask whether a soldier could have been flogged before- the General Order 
o f 1835, for the offences specified in Reg. X X . of 1810, sec. 2. The offences 
there specified are breaches o f duty, and violations of local regulations ; the former 
is a very -wide term. Lord Combermere, in 1827, limited the infliction of corporal 
punishment, as awardable against sepoys, to the offences of Stealing, maraudiUg or 
gross insubordination, when the individual was deemed unworthy to remain in 
the service. This was in March 1837 ; but in the month of June following, his 
Lordship found it necessary to enlarge the range o f infliction of corporal punish
ment ; and in a circular from the Adjutant-general’s office it Was stated, that the 
intention was that a man should only be flogged when hiS dismissal appeared 
desirable. Upon this enlargement courts martial proceeded till Lord W , Bentfnek’s 
General Order of February 1835 abolished the corporal punishment, and substituted 
dismissal only, which before always followed the inflictioir of the lash. The 
practice of courts martial since June 1827 is such, with regard to sepoys, that I 
should say that camp followers offending under section 2 of Regulation XX. of 
1810, where their offences are serious breaches of duty, may with propriety be 
subjected, as sepoys ai-e, to dismissal under General Order o f 1835, apd to 
imprisonment with labour under Act X X III.  of 1839 ; and in that case the law  ̂
would not be more severe oh them than on the sepoys. In practice we should 
keep the infliction, as regarded camp followers, within the same bounds as it is 
kept with regard to soldiers.

I  quite agree with you, that it is very desirable that money-lenders should be 
required to register themselves equally with traders. As, however, you appear 
disposed to make them do so, I  have not alluded to that point in my letter to the 
Advocate-general, in the belief that this mode o f communicating my views to you 
in that matter would suffice.

Believe me, &c.

(signed) R. J. H. Birch.

Fort William, Legislative Department, 29 April 1842.

T he following Extract from the Proceedings o f the Honourable the President 
in Council in the Legislative Department, under date the 29th of April 
1842, is published for general information.

R e a b  a second time the draft of a proposed Act, dated the 6th o f December 
1841, and published in the Calcutta Gazette o f the 8th of the same month, for 
the better regulation of military bazars, and defining the liabilities of camp 
followers.

Legis. Cons. 
29 April 1842, 

No. 19.

R e so l u t io n .

The Honourable the President in Council resolves, that the following amended 
draft on the subject be re-published for general informations—

iq. 3 B 2 Act
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Act No. —  o f 1842.

A n  A c t  for the better Regulation o f Military Bazars, and defining the Liabilities
of Camp Followers.

1 . I t  is hereby enacted, That no person residing within the limits o f any military 
cantonment shall be allowed to recover in any Military Court o f Requests for the 
Native Troops o f the East India Company, held within such cantonment, any 
debt contracted in the way o f trade, pr for the loan o f money, within such canton
ment, by any person subject to the jurisdiction of such court, unless the person 
seeking to recover the debt shall, at the time o f the contracting thereof, have been 
registered as a military bazar-man within such cantonment.

2 . And it is hereby declared, That the sOVeral descriptions o f persons specified 
in Regulation X X . o f 1810 of the Bengal code, section 2, 4 and 22, shall be 
subject to the provisions o f Acts No. X L  of I 84I ,  and No. X X V II I .  of 1841 
in like manner as enlisted soldiers.

Ordered, That the draft be re-considered at the first meeting o f the Legislative 
Council of India after the 29th day o f July next.^

(signed) F. J. Halliday,
O fe  Secy to the Government of India.

L egis. C ons. 
39  A p ril 1843 

N o . 30 .

(No, 88.)
To T. Maddocki^sii., Secretary to the Government o f India with the

Governor-general.
Sir,

I  AM directed to forward you, for the assent o f the Right honourable the 
Governor-general o f India, as required by sec. 70 o f the Charter Act, the accom
panying amended draft o f a proposed Act for the better regulation of military 
bazars, and defining the liabilities o f camp followers, read in Council on this date, 
and published for general information, together with the papers relating to the 
subject, as noted feelow.* These you are requested to return with his Lordsliip’s 
assent.

I  have, &c.

Council Chamber, 29 April 1842.

(signed) F. J. Halliday, 
Officiating Seer to the Gov‘ of India.

L eg is. C ons. 
36  A ug. 1843 . 

N o . 30 .

M in u t e  by the Honourable A. Amos, dated 15 August 1842.

I  p r o c e e d  to consider the suggestions o f Lord Ellenborough concerning this 
draft Act.

1 . Military Courts o f Requests for the Native Troops. The answer to the remark 
upon this is, that we can only legislate for the courts for native troops ; we are 
prohibited from altering the statutes which regulate Military Courts of Requests 
for the Queen’s and Company’s European troops.

2. N o person residing within the limits of a military can ton m en tcan  he 
not recover i f  he has ceased to reside ? Answer: I  think he may. I t  is observed 
that the Act, i f  it did not permit this, would be of a very violent character; all 
but military courts are closed against the creditor. It  would he very strong to 
say be could never and in no way recover a lawful debt. The obliging him to 
vacate his residence (the courts will guard against a temporary or collusive 
vacating) before he can recover, must operate as a considerable check; to make 
his debt irrecoverable Would, perhaps, be unjust.

3. The sepoy is not a trader.”  As the sepoy is not a trader, the passage will 
be obviously read as meaning the trade o f the creditor.

4, That
>' ......  -- ----—.... ........ ....... ....... .............................. ...........

*■  Legis. Cons., 2 August 1841, No. 7 to 10; 20 Sept. 1841, No. 12 to 15; 15 Nov. 1841, No. 16 to 24; 
6 Dec. 1841, No. 13 to 15.

Ext*» MiU Dispts No. 310 and 304, dated 12 Jan. and 9 March 1842 with. Enclosure.
Minute by the Hon. A. Amos, Esq., dated 6 Jan, 1842, with Enclosures; Minute by the Hon. A. Amos, 

Esq., dated 25 April 1842, with Enclosure.
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4 . That the plaintiff’ must have been “ registered.”  Objection; must he not On the New 
have resided? I  do not think he could get registered unless he resided; Id o  Articles of War 
not suppose that the authorities of any cantonment "would register a stranger. Compw ’̂rNati've

5. (Sec. 11.) “ This section cannot be understood without referring to those Troops.
Acts ; every Act ought to be intelligible in chief; nothing is gained by concise- ' 
ness where it necessitates reference ; state whom you mean to include, and in 
what.” I  do not agi-ee with these opinions ; I  think it is matter of discretion, 
dependent on a variety o f considerations, how far previous enactments, which are 
modified, should be set out at length, or merely referred to; our consideration, 
which has some bearing on the present case, is— Is the Act for the government of
a peculiar class o f the community, who are already very familiar with the few 
existing legal provisions on the same subject ?

However, I  consider it .so very mpch a matter o f detail, that although, with 
great deference, I  should not advise making the proposed insertion, I  will not 
olgect to them; I  shall accordingly add them to this minute.

These papers "will most probably reach Lord Ellenborough at Simla, where 
his Lordship can confer with the Commander-in-chief; and as we shall most 
probably concur in what they recommend, it may be a saving o f time to receive 
the requisite assent along with their modifications. The Judge Advocate has 
written both publicly and privately on the subject of the dra't, and is perfectly 
satisfied with it as it stands,

(signed) A. Amos.
15 August 1842.

Sections 2, 4, 22; that is to say, all persons serving with any part of the army, 
and receiving public pay, drawn by any officer in charge of a public department 
appertaining to the army, whether as Lascars, magazine-men, kalassies attached 
to magazines, or any other department or establishment, native doctors, writers, 
bhistees, puckalies, syces, grass-cutters, mahouts, durwans, or other subordinate 
servants attached to public cattle, bildars, artificers, or in any other capacity, 
menial servants o f officers within the precincts of any cantonment, garrison of 
military station, or military bazar, although they shall not be in the receipt of 
public pay, persons registered as attached to military bazars, sudder bazars, bazars 
o f corps.

And after “  enlisted soldiers,”  say which ? Some provisions are as follows ; that 
is to say, (here set Act at length, the provisions of No, X I .  of 1841, and 
No. X X V II I .  o f 1841.)

(signed) A. Amos.
15 August 1842.

(No. 208.)
To T. H. Maddocky Esq., Secretary to Government of India, with the

Governor-general.
Sir, 26 August 1842.

I n  continuation o f my letter, No. 88, dated the 29th April last, I  am directed 
by the Honourable the President in Council to transmit to you, for submission to 
the Right honourable the Governor-general o f India, the accompanying copy of a 
minute by Mr. Amos, under date the 15th instant, on the subject of military 
bazars, recorded with reference to the queries put to him by his Lordship on the 
draft Act, which is returned herewith, agreeably to his Lordship’s desire, together 
with another copy, amended according to Mr. Amos’s minute.

Fort William, 26 August 1842,

I  have, &c.

(signed) F. J. Halliday,
OffS Secy to the Gov‘ of India.

Legis. Cons. 
26 Aug. 1842. 

No. 21.

14. 3 B 3 (No.
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Legis. Cons. 
28 Oct. 1842, 

No. 1.

( N o . - . )
From the Junior Secretary to the Government of India, with the Governor- 

general, to F. J. Halliday, Esq,, Officiating Secretary to the Government of 
India, Legislative Department, Fort William,

Sir, Simla, 10 October 1842.
I  A M  directed to acknowledge the receipt o f your letter, No. 208, to the address 

o f Mr. Secretary Maddock, transmitting, for submission to the Right honourable 
the Governor-general, copy o f a minute by the Honourable M r. Amos, on the 
subject of the Military Bazars Act.

I  am further directed to transmit to you his Lordship’s formal assent to the 
passing o f an Act “ for the better regulation o f Military Bazars, and defining the 
liabilities o f Camp Followers,” in the form o f the amended draft annexed.

I  have, 4cc.

(signed) C. G. Manuel,
Jun" Secy to the Gov* o f India, 

with thu Governor-general.

Legis. Cons. 
28 Oct. 1842. 

No. 2.

U n d e e  Section L X X . 3 & 4 W ill. IV ., c. L X X X V ., directing that, during 
the absence of the Governor-general of India from the Presidency of Fort W il
liam in Bengal, no law or regulation shall be made by the President in Council, 
without the assent in writing of the Governor-general; I hereby convey my 
assent to the passing o f an Act “ for the better regulation o f M ilitary Bazars, and 
defining the Liabilities o f Camp Followers,” in the form and wording o f the amended 
draft hereunto annexed.

(signed) E lle n b o r o iig h .
Simla, 30 Sept. 1842.

P e o p o se d  Draft of an Act for the better Regulation o f M ilitary Bazars, and 
defining the Liabilities o f Camp Followers.

I. I t  is hereby enacted. That no person residing within the limits o f any military 
cantonment, and carrying on trade therein, or wLo shall have been a trader at 
any military cantonment, shall be allowed to recover, in any Military Court of 
Requests for the native troops of the East India Company, held within any such 
cantonment, any debt contracted in the AVay of trade or for the loan o f money, 
within any such cantonment, by any person subject to the jurisdiction of such 
court, unless the person seeking to recover the debt shall, at the time o f contract
ing thereof, have beeU registered as a military bUzar-rnan within any such canton
ment.

II. And it is hereby declared. That all persoils serving with any part o f the 
army aUd receiving public pay, in any capacity, menial servants and other camp 
followers of every'description, shall be subject to the provisions o f  A ct No. X I.  
o f 1841 and No. X X V I I I .  of 1841, in like manner as enlisted soldiers.

(Approved.)
(signed) E lle n b o r o ttg h .

Lfgis. Cons. 
28 Oct. 1842. 

No. 3.

F oEt  W illia m ,  L e g is l a t iv e  D e p a r t m e n t , the 28th October 1842.

T h e  following Act is passed by the Honourable the President o f the Council of 
India in Council, on the 28th October 1842, with the assent o f the Right 
honourable the Governor-general of India, which has been read and recorded.

O rd Sred, That the Act be promulgated for general information.

A ct
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A n  A c t  for the better Regulation of Military Bazars, and defining the Liabilities for the East India
of Camp Followers. Company’s Native .

Troops.
I. I t  is hereby enacted, That no person residing within the limits of any mih^ —-------

tary cantonment, and carrying on tr$de therein, or who shall have been a trader
at any military cantonment, shall be allowed to recover, in any Military Court of 
Requests for the native troops of the East India Company, held within any such 
captonment, any debt contracted in the way o f trade or for the loan of money, 
within any SUch cantonment, by any person Subject to the jurisdiction of such 
Court, unless the person seeking to recover the debt shall, at the time of con^ 
tracting thereof, have been registered as a military bazar-man within any such 
cantonment.

II. And it is hereby declared, That all persons serving with any part of the 
army, and receiving public pay, in any capacity, menial servants and other camp 
followers of every description, shall be subject to the provisions o f Acts No. X I.  
o f 1841 and No. X X V IIL  of 1841, in the likp manner as enlisted soldiers.

E xteact from a Legislative Despatch to the Honourable Court of Directors,
dated 30 December 1842, No. 33,

Para. 20.* T he Court o f Sudder Adawlut, in the Madras Pre- ColkNo. 4, Act X0. of 1842. FertEe
. j  ,, • • . ..1 . .1 • M • 1. i  • j'.. better regulation of Military Bazars, and

sidency, were of opinion that the civil inhabitants residing as defining the liabilities of CaAp Followers.
bazar-men within the limits of any military Cantonments not Eegis. Cons., 20 Sept. 1841, 12 to 15.
beyond frontier, were not liable to the penalties attached to a ^
breach of the regulations framed for the purpose o f limiting the 26 Ang. 1812/20 & 21.
amount of credit to be granted to sepoys in military bazars. “  ^  ^

21. This opinion was regarded by the Madras Government aS calculated 
seriously to affect the discipline and efficiency o f the Native Army, as under it the 
provisions of the G. O. issued by the Madras Government, under date 4th September 
1840, No. 149, founded On G. O. by the Governor-general o f  India in Council,
2.5th March 1840, No. 69, might be infringed with impunity.

22. On consulting the Commander-in-chief as to how tn6 difficulty would be 
met under the Bengal Presidency, his Excellency expressed his concurrence with 
the Madras authorities that, under the 7th, 8th and 12th p a r a s , of Regulation X X . 
of 1810, it was not imperatively necessary that a bunnea or any civil inhabitant 
residing within the limits of a military cantonment should be registered, whether 
he chose it or not, as a military bazar-man, and not being so registered he would not 
be liable to military regulations, nOr subject to the provisions o f G. O., 25th 
March 1840. His Excellency expressed his Opinion that every resident within 
a military bazar should be compelled to register or cease to trade,

23. Under these circumstances. We read the draft Of an Act on the 6th 
December 1841, declaring that no person residing within the limits of any mili* 
tary cantonment shall be allowed to recover, in any Militaiy Court of Requests^ 
the amount of any debt contracted Within such cantonment by any person ame
nable to Articles of War, Unless the person seeking to recover such debt shall, at the 
time o f contracting the same, have been duly registered as a military bazar-man.

24. Shortly after the above draft was published, the Comtnander-in-chief brought 
to our notice that, according tnthe wording o f Act X X V IIL  o f 1841, camp fol
lowers, whose cases were contemplated by that Act, could UOt be punished under 
it. The Act declared, that “  any offender amenable to any Articles of War for the 
East India Company’s native forces, not being a commissioned officer, shall b‘te 
punishable according to Act No. X X II I .  o f 1 8 3 9 but his Excellency urged 
that native camp followers were Hot amenable to the Articles of W ar for the Bengal 
Native Army, except in the field ; they were made subject to the Articles of War 
in the field by Act 22, seC, 11, of the ex itin g  code; for their trial and punish
ment by court martial, in ordinary eases, the Regulation X X . of 1810 was passed, 
and the preamble to that regulation showed that the Articles o f W ar were inap
plicable except in the field, and that the regulation itself Was passed expressly to 
supply the deficiency. I t  was, his Excellency urged, under that regulation only 
that camp followers were tried, and unless it were by an unusual and hitherto 
unauthorized construction, viz., by taking a regulation o f Government to be an 
Article of War, for the purposes of the Act, the Law X X V III .  o f  1841, left tbel

1 4 . 3 B 4  case

    
 



No. 2.
On the New 
Articles of War 
for the East India 
Company’s Native 
Troops.

384 S P E C IA L  R E P O R T S  O F TH E

case o f camp followers wholly untouched. The same remarks were applicable to 
the provisions of Act No. X I .  of 1841, for the regulation o f Native Courts of 
Request, in which the same terms, “ amenable to the Articlespf War/’ were used 
as referring to persons other than officers and soldiers, and therefore intended to 
designate camp followers.

25. Mr. Amos, in a minute, dated 6th January, showed that the distinction 
between an Act or Regulation and an Article o f W ar was only nominal in India; 
but as the opportunity was before us of removing all doubts on the subject, he pro
posed to introduce into the Draft A ct above noticed, for better regulating M ili
tary Bazars, a clause to extend Acts X I. o f 1841 and X X V II I .  o f 1841 to camp 
followers.

26. After some correspondence vrith the Commander-in-cbief, the draft read 
on the 6th December 1841 was amended and read afresh on the 29th April 1842. 
The form in which it Was finally passed, after communicating tdtb the Governor- 
general, declared that no person residing within the limits of any military canton-* 
ment, and carrying on trade therein, or who shall have been a trader at any 
military cantonment, shall be allowed to recover in any Military Court o f Requests 
for the native troops o f the East India Company, held within any such canton
ment, any debt contracted io the way of trade, or for the loan o f money within any 
such cantonment, by any person subject to the jurisdiction o f Such court, unless 
the person seeking to recover the debt shall, at the time of contracting it, have 
been registered as a military bazar-man within any such cantonment. .

27. The Act also declares, that all persons serving with any part of the 
army, and receiving public pay in any capacity, menial servants, and other camp 
followers of every description, shall be subject to the provisions o f Acts No. X I. of 
1841 and No. X X V III .  o f 1841, in like manner as enlisted soldiers.

Legis. Cons. 
6 April 1842. 

No. 1.

(No. 725.)

E xtract from the Proceedings of the Right honourable the Governor-general 
o f India in Cofincilin the Military Department, under date the 26th February
1842. .

R ead  a letter from the Judge Advocate General, No. 32, dated 12th instant, 
transmitting for information, and sucffi orders as may be expedient, copies of cor
respondence with Major-general Pdllock, c.n,, and o f a reference to the late 
Judge Advocate General, with his reply, relating to the mode Of carrying into 
effect sentences of imprisonment with labour, under A c t X X l l I .  o f 1839, offering 
observations as regards sentences of imprisonment without labour, in the pro
vinces, and stating that the Commander-in-chief has, under the necessity of the 
case, authorized Major-general Pollock to carry imprisonment with labour into 
effect in any feasible way.

Ordered, That the above-mentioned despatch from the Judge Advocate General 
be transmitted in original to the Legislative Department for consideration, and such 
orders as may be necessary, with a request that it be returned when no longer 
required.

(True extract,)
(signed) J. Stuart, L*-CoP,

Secy to Gov‘ o f India, MiRy Deph

Legis. Cons.. 
6 April 1842. 

No. 2.

(No. 32.)
From the Judge Advocate General to the Secretary to the Government o f India,

Military Department.
Sir,

I  AM directed by his Excellency the Commander-in-chief to transmit to you, for 
the information of the Right honourable the Governor-general o f India in Council, 
and for such Orders as may be deemed expedient, the accompanying copies o f corre
spondence vsdth Major-general Pollock, c. B., commanding a body o f troops in 
Affghanistan, and o f a reference to the late Judge Advocate General, with his 
reply, relating to the mode of carrying into effect sentences o f imprisonment with 
labour under Act X X II I .  o f 1839.

As
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A s  regards sentences o f imprisonment without labour in the provinces, it is the On the New 
practice to carry them into effect under military authority alone, where the period o f Articley)f War 
six months is not exceeded ; a practice which, though in strictness questionable with Com̂ n̂v̂ rNatWe 
reference to Act No. 2 of 1840, has been countenanced on the understanding that ■proops.  ̂
the intention o f Governttient in passing A ct No. X X II l .  of 1839 was, that i.i
military prisoners once confined in a gaol should not return to the rank of the 
army, and that, therefore* none need indispensably be made over tO the civil 
po'Vver, except such as are to undergo imprisonment exceeding six months, or impri- 
s'onment with labour o f any duration, in both Uhich cases dismissal ensues; and 
it is customary to deliver to the civil power culprits sentenced in either of these 
two ways in conformity with Act No. 2 of 1840.

The Commander-in-chief h^ , under the necessity o f the case, authorized 
Major-general Pollock to carry imprisonment with labour into effect in any feasible 
way, and trust that the measure will meet with the concurrence o f his Lordship 
in Council.

I  have, &c.

Judge Advocate General’s Office, 
Head Quarters, Camp Loodianah, 

12 February 1842.

(signed) n . J. H. Birch, M ^ot,
Judge Advocate General.

Sir,
To Major Birch, Judge Advocate General o f the Army,

I  BEG to forward the accompanying proceedings o f a regimental court martial, 
with a request that I  may be instructed how to aOt in such cases; there is no civil 
authority to whom I  could deliver over the prisoner; he is unfit for tfae service, 
and to send him back to the provinces would require a guard, which Cannot under 
existing circumstances be spared.

I  have, &c.

Attock, the 3d February 1842.
(signed) Geo. Polkck, M , Geff,

Command® Troops at Paishawar.

(No. 31.)
From the Judge Advocate General to Major-General G. Pollock, C.B., 

commanding at Paishawar.
Sir,

I n reply to your letter o f the 3d instant, I have the honour to state my opinion, 
that although, on strict construction o f Act N o. I I .  of 1840, it is essential to the 
infliction o f sentences passed under Act No. X X lI I .  of 1839, that the prisoner 
should be transferred to the civil power in places where sunh power ekists; yet| 
situated as the force under your command is, the necessity o f the case must over 
rule any objection to sentences like that passed upon Binda Sing, sepoy of the 53d 
regiment Native Infantry, being carried into execution under yOur ownauthority; the 
culprit being kept in military custody, and employed in the construction of build
ings, or any other hard labour either camp or garrison may afford. Having sub
mitted your letter to the Commander-in-chiel, I  am directed to convey his 
Excellency’s sanction to the procedure suggested, and you will, o f course, cause the 
name of the prisoner to be struck off the rolls o f the 53d regiment, as Usual.

The proceedings of the regimental court martial are herewith returned.

Judge Advocate General’s Office, 
Head Quarters, Camp Loodianah, 

12 February 1842.

I  have, &c.

(signed) li. J. H . Birch, Major,
Judge Adv*® Genh

14 . 3 C (No. 42.)
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(No, 42. )  .

The Judge Advocate General, &c. &e. &c., Calcutta,

M e m o r a n d u m .

T h e  Judge Advocate General is requested to state for the information o f his 
Excellency the Commander-in-chief, i f  soldiers in Aifghanistan convicted by 
general court martial, and sentenced to hard labour, can be legally employed upon 
the barracks now constructing there.

(signed) John Idiard, L*-CoF,
Commander-in-Chief’s Office, Mility Secretary, East Indies.

Head Quarters, Calcutta, *
23 July 1840.'

(No. 180. )

From the Judge Advocate General to Lieutenant-Colonel Luard, Military 
Secretary to the Commander-in-Chief.

Sir,
I  HAVE to acknowledge the receipt o f your official memorandum of the 

28d instant, the number and subject as below*.

/2. The punishment o f sepoys by imprisonment with hard labour is authorized 
by Act No. X X II I .  o f 1839. The execution of such sehtences by the civil autho
rities is authorized by Act No. II. o f 1840. But the latter A ct does not exclude 
the legality of the sentences being carried into effect under the orders of the 
military authorities which is implied in the former Act. W ithin the provinces, it is 
convenient to. transfer such prisoners to the civil power; but in Affghanistan I  see 
no objection to their being employed in the construction o f barracks, or in any 
other hard labour.

* « I  have, &c.

Judge Advocate GeneraVs Office, 
Presidency of Fort William, 

24 July 1840.

(signed) G. Youngy
Judge Adv‘« Gen*.

Legis. Cons. 
6 April 1842. 

No. 1 to 3.

(No. 6.)
R esolution .— Extract Proceedings.

Read Extract, No. 725, dated the 26th February 1842, from the proceedings of 
the Governor-general o f India in Council in the Military Department, relating 
to the mode o f carrying into effect Sentences o f imprisonment with labour, under 
A c t No. 23 o f 1839.

Ordered, The military department be informed in reply, that, under the neces
sity o f the case, the Governor-general in Council approves the instructions given 
by his Excellency the Commander-in-chief to the general officer commanding a 
body o f troops in Affghanistan to carry into execution the sentence o f imprison
ment with labour under A c t 23 of 1839; his Excellency, at the same time, being 
requested to order the prisoners being sent to a civil prison at the first convenient 
opportunity.

Ordered also, That the original papers be returned as requested.

Extract

* No. 43, relating to the employment of soldiers sentenced to fiai’d labour in Affghanistan,
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E xtract  from a L egislative D espatch to the Honourable the Court of Directors,
dated 30th December 1842, No, 33.

A •
9 6 . The question contained in these papers originated in a re- Misc. Matters,

ference from Major*general Pollock, commandiUg in Affghanistan, 
regarding the mode in which a sentence of iiUprisonment, passed under unier Act 23d of 1839.
Act. X X II I .  o f 1839, on a , sepoy in the 53d Reg* N. I., was to be carried into 
effect.

97. Act II. of 1840 directs that persons sentenced under Act X X II I .  of 1839 
should be transferred to the . civil powers; but as this could not be dope in the 
case under reference, his Excellency the Commander4u-chief, with the advice of 
the Judge Advocate-general, authorized Major-geueral Eollocfc to carry the Sen
tence into effect in any feasible way, iJnder the necessity of the case, we approved 
o f the instruction^ issued by his Excellency, and directed that prisoners in such 
situations should be sent to a civil prison at the first convenient opportunity.

Legis. Cons. 
6 April 184.2, 
No. 1 to 3.

E xtract  from a L eg isla tive  D espatch from the Honourable Court of
Directors, dated 1st November 1843. No. 20.

Para. 15, IT was very properly directed that the execution o f the 
sentence, which was brought to your notice as having been passed in 
the force in Affghanistan, should take place in any way that was 
found practicable.

196,97.) Instructions relatW to 
the execution of sentence of iwpri- 
sonment, passed under Act XXllJ. 
of 1839, on a Sepoy in the 63d
Resi* N. J.

Legis, Cons.. 
Q April i844. 

No. 1.

(No. 19 o f 1844.)
From the Chief Secretary to the Government o f Bombay to F. Currie, Esquire, 

Secretary to the Government o f India, dated the 29th March 1844.

Sir,
I  AM directed to state, for the information o f the Right honoupahle the Governor- Secret 

•general of India in Council, that some men q f the 47th regiment Madras N , I., 
having lately been convicted before a native general court martial of mutiny, 
were sentenced to various periods o f impjdsonment "mth ** hard labour in the 
Bombay gaol,”

2 . As there is no means o f keeping these prisoners at hard labour in the Bom-
b ^  gaol, the Advocate-general was. Under date the 27th instant, requested to 
state his opinion whether these men Could, under the existing regulations and 
under the above sentence, be removed to any other prison, in the event of this 
being deemed advisable. .

3. I  am instructed to forward for submission to the Government o f India Copy 
o f the Advocate-general’s reply o f the ssmie date, stating that this cannot he done 
without legislative enactment, and of a communication from the Judge Advocate- 
general o f the Bombay Army, to the address Of his Excellency the Commander-in- 
chief, dated the 26th instant, on the subject.

In  forwarding these documents, I  am desired to request that the Right honour
able the Governor-general o f India, in Council will be pleased to take into his 
early consideration the expediency of passing an Act authorizing’ the removal of 
military convicts from one gaol to another as may be deemed advisable.

The Governor in Council is induced to recommend the measure, not only on 
general grounds, but also because there is reason to apprehend that legal embarrass
ments may arise, i f  the men of the 47 th lately convicted of mutiny are allowed to 
remain within the jurisdiction o f Her Majesty’s Supreme Court.

Bombay Castle, 
29 March 1844.

* I  have, &c.

(signed) J. F, Willoughby,
Chief Secretary.

14 . 3 C 2 (No.
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Legis. Cons.
9 April 1844. 

Ko. 2.

Secret Department.

(No. 29 of 1844.)  ̂ ’
From A. S. Le Messurier, Esq., Advocate-general, to tEe Ch ief Secretary to 

Governraent^of Bombay, dated the 27th March 1844.
Sir,

I n  reply to your letter o f this day’s date, No. 228, which I  have just received, 
I  have the honour o f stating, that the men o f the 47th regiment, under sentence, 
as referred to in the 1st para, o f your letter, cannot, in my opinion, be removed to 
any other prison, should this he deemed advisable. This Can only be done by an 
enactment. The regulation to which you have drawn my attention in the last 
para, o f your letter, will not authorize it, nor am I  aware o f  any other regulation 
or enactment that will.

I  have, &c.

Bombay, Advocate-gen^’® Office, 
27 March 1844. ,

(signed) A. S. Le Messurier,
Advocate-genh

Legis. Cons, 
g April 1844, 

No. 3.

(No. 366.)
J u D ic lA t  D e p a r t m e n t .

From Lieutenant-colonel S. Poweli, Adjutant-General o f the Army, to J. P.
Willoughby, Esq., Chief Secretary to Government, dated 27th March 1844.

Sir,
I  AM directed by the Commander-in-chief to  transmit to  you, for immediate 

submission to the Honourable the Governor in Council, the accompanying original 
letter from the Judge Advbcate-general o f the Army, under yesterday’s date, sug
gesting the expediency o f obtaining a legislative enactment by the Government of 
India for the removal o f native military prisoners, under sentence o f a court martial, 
from one place o f confinement to another.

Adjutant-gen*”  Office, Bombay, 
27 March 1844.

I have, &c.

(signed) S- Powell, Lb-Col’, 
Adjutant-gen’ of the Aimy.

To His Excellency Lieutenant-General Sir Thomas MMahon, Bart., k .c.b.,
Commander-in-Cbief. ‘

Sir, ■ ,
H a v in g  given the fullest attention to the point refeiTed to in my communica

tion to your Excellency, dated the 21 st instant, in respect to the transfer of native 
military prisoners, under sentence o f a court martial, from one place xif confine
ment to another, and having further conferred \vith the Advocate-general on the 
subject, I  beg to state that neither that learned gentleman nor myself have, as 
yet, be'en able to trace any existing law or regulation under which the above 
measure could be eftected.

As the matter, however, is, I  conceive, one of great importance, I  a,m induced to 
submit, for your Excellency’s consideration and disposal, the expediency of pror 
curing a legislative enactment by the Government of India, corresponding to the 
following provision contained in the 27th clause of the existing Mutiny Act for 
Her Majesty’s Forces, into which it was first introduced in 18^2, and which would, 
I  conceive, produce the most beneficial effects, and remove all doubt o f a legal 
nature:—

“ A nd  such gaoler shall deliver up such prisoner, at any period o f his imprison
ment, to the person producing an order in writing to that effect from any such 
commanding officer (or Such authority as may be specified in the* enactment) 
aforesaid, either for his discharge, or in order that the prisoner may be removed in 
military custody, to undergo the remainder o f his sentence, to such other gaol or 
military prison, or other place of confinement, as such commanding officer may

direct,
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direct, provided that the time of imprisonment in removal from one gaol to On the New 
another, or while in custody for any intermediate period, shall be reckoned as part 
of the original period o f imprisonment for which such soldiers shall have been companj's Native 
sentenced.”  . * Troops.

I  have, &c. " ■

Bombay, 26 March 1844.
(signed) IV. .Ogilvie, Major, 

Judge Advocate-general.

Fort William, Home Department, Legislative, the 9ch April 1844.

T he followihg Act is brought up befoi-e the Legislative Council this day, the 
Governor-general o f India in Council being desirous that no time shoyld be lost 
in passing the Act.

Resolved, That the rule requiring that no draft of a law shall be ordered to be 
published, till at least one week shall have elapsed from the day on which it was 
first laid before the Council o f India in its Legislative Department, and that the 
rules requiring that all Acts of the Governor-general of India in Council shall be 
brought up for second reading in two months, or in three months from the date of 
the first reading, be suspended in respect to the following proposed Act, and that 
it  be at once passed into law.

Legis. Cons. 
9 April 1844. 

No. 4.

A ct  No. V I I I .  o f 1844.
*

A n  A c t  to authorize the Governments o f Fort William in Bengal, Fort 
St. George, and Bombay, to remove Native Officers, Soldiers and Followers 
imprisoned under Sentence of Court Martial from one Prison to another.

I t  is hereby enacted, That whenever any native oflicer or soldier or follower 
belonging to the forces 6f  the East India Company shall be a prisoner in any 
public prison or other place within the territories subject to the Government o f 
the said Company, under sentence of any court martial, it shall be lawful for the 
Governor or Governor in Council (a s  the case may be) of the' Presidency in 
which such public prison or other place may be situated, to give an order in 
writing to the gaoler therenf, or other person in charge thereof, commanding him 
to deliver up such prisoner to the person producing such order; and such gaoler 
or other person shall deliver up such prisoner, at any period of his imprisonment, 
to the person producing SuCh order, either for his discharge, or in order that he 
may be removed in military custody, to undergo* the remainder o f his sentence, to 
such other public prison or such other place as such Governor or* Governor in 
Council (as the case may be) may direct; provided that such other public prison 
or other place shall be within the Presidency subject to the government of the 
Governor or Governor in Council (as the case may be) who shall have given such 
order, and provided that the time of imprisonment, on removal from one prison to 
another, or while the prisoner is in custody for anj intenhediate period, shall 
be reckoned as part o f the original period of imprisonment for which such 
prisoner shall have been sentenced.

(signed) T. R. Davidson,
Officiating Secretary to the Government of India.

(No. 27.)
To J. P . Willoughby, Esq., Chief Secretary to the Government o f Bombay.

Sir, *
* T h e  Governor-general of India in Council having yesterday received your despatch 
dated the 29th ultimo, and being ddsirous that no time should be lost in comply
ing with the recommendation of the Honourable the Governor in Council, hfo 
Lordship in Council has this day passed Act No. V I I I .  of 1844, authorizing the 

14. ' $ 0 3  Governments

1 egî . Con̂ . 
9 April j84'4. 

No. 5.
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Governments o f the several Presidencies to remove native officers, soldiers and fol
lowers imprisoned under sentence o f a court martial, from one prison to another; 
and I  have it in command to forward tp you a copy o f that Act.

Council Chamber, 
9 April 1844.

* I have, &c,
(signed) T. R. Davidson, 

Officiating Sepretary to the Government of India.

E x t r a c t  from a Legislative Pespatch to tho Honourable Court o f Directors,
dated 11th M a j 1844, No. 12.

Coll" No. 8, Act 8, of 184'4, au- 21. SoME men o f the 47th Madras N . I. having been convicted 
2 S p r S lS ™ r ie m o fe  pri- before a native general court martial o f mutiny, were sentenced to 
soneis impiisoned under sentence of various periods of imprisonment, “  With hard labour in the Bombay 
a court max-tial from one prison to gg_Qj ”

Legis. Cons. 9 April 1844, Nos. 1 22. There Were no means o f keeping the prisoners at hard labour
to 5. in the Bombay gaol, and they could not, in the existing state of the

law, be removed to any other prison.
23. Under these circumstances, and especially as there was reason to apprehend 

legal embarrassments i f  the convicted men were allowed to remain within the 
jurisdiction of the Supreme Court, the Bombay Government applied to us for a 
law to meet the exigency.

24. The case being urgent. We resolved upon suspending the standing orders of 
the Legislative Council, and at once passed the accompanying Act, “  authorizing 
the Government o f Fort William, in Bengal, Fort St. George, and Bombay, to 
remove native officers, soldiers and followers^ imprisoned under sentence of court 
martial, from one prison to another.”

Legis. Cons. (No. IO 55.)

No! From the Adjutant*General o f the Arm y to the Secretary to the Government
o f India, Military Department.

Sir,
I  AM directed by the Commander-iii-ehief to acknowledge the 

alteration a n ^ a m S m e n tr U ic h  receipt o f  your letter, No. 204, o f the 8th instant, and in reply to 
the Commander-ia-chief deems ad- forward to you the only copy which can be fumisbed o f the Act of

the 3d & 4th o f Viet. cap. 37, with the alterations and amendments 
which are, in his Excellency’s opinion, advisable for the purpose o f rendering 
the code for the European portion o f the East India Company’s army as complete 
as possible. ^

I  have, &e.

Head Quarters, Camp Judgurh, 
27 November 1844.

(signed) J. R . Lumley,
Adj‘-geffi o f the Army.

Legis. Cons. 
14 Dec. 1844. 

No. 10.

4 G. 4, C. 181.

Note .— The Proposed Aoiendments (written in Red Ink in the MS.) are printed in ItaUcs within
Brackets, thus

Anno 9t e t ie  &  jQewte VlCTORIiE R e g iN.®.

Cap. X-XXVII-.-
An Act to eoasol-idate hed amend the Laws for punishing Mutiny and Desertion 

o f Officers and Soldiers in the Service o f the East India Company, and for 
prew feg fer ffie ebsepvauee eS ©iseipKae fe die Judiaa Navy? a*id te asiead 
taws for regulating the Payment of Regimental Debts and the Distribution o f 
the Effects of Officers and Soldiers dyittg in [the] Service.— 4A  Aagast •̂ §40.

W h e r e a s  an Act was passed in the {third andl fourth year[^] o f the reign- 
of his late {Her present] Majesty ■King Gehfge the t e urtb? intituled, “ An  Act 
to consolidate and amend the Laws for punishing Mutiny and Desertion o f

■' Officers
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Officers and Soldiers in the Service of the East India Company, and te aadierize 
Seldiets a»4 ■ Sailofe ffie ■ East ladies te se»d ead reeei-ve Letters at a Eedaeed -Rate e f 
Eestagey f/or ’providing fo r  the observance o f Discipline in the Indian Navp, and to 
amend the Laws for regulating the Papme.nt of Regimental Debts and the Dis*- 
trihution o f the Effects of Officers and Soldiers dying in Servicef and it being 
requisite for the retaining of such forces in their duty, that an exact discipline be 
observed, and that soldiers who shall mutiny or stir up sedition, or shall desert the 
said Company’s service, be brought to a more exemplary and speCdy punishment 
than the usual forms o f the law will allow; be it therefore enacted, by The 
Queen’s most Excellent Majesty, by and with the advice and consent of the 
Lords spiritual and temporal, and Commons, in this present Parliament assembled, 
and by the authority o f the same, That i f  any person trho is or shall be commis
sioned, or in pay as an officer, qr who is or shall be listed or in pay as a non-com
missioned officer or soldier in the service o f the said Company, shall, qt auy time 
during the continuance o f this Act, begin, excite, cause Or join in any mutiny or 
sedition in the land or marine forces o f Her Majesty or of the said Company, or 
shall not use his utmost endeavoms to suppress the saUie, Or coming to the know
ledge o f any mutiny or intended mutiny, shall not without delay give information 
thereof to his commanding officer, or shall cast away his arms or ammunition, or 
otherwise misbehave himself before the enemy, or shall shamefully abandon or 
deliver up any garrison, fortress, post or guard committed to his charge, or which 
he shall be commanded to defend, or shall compel the governor or commanding 
officer o f any garrison, fortress, er post \pr guard,\ to deliver up to the enemy or to 
abandon the same; or shall speak words or use any other means to induce such 
governor or commanding officer or others ta  misbehave towards the enemy, or 
shamefiilly to abandon or deliver up any garrison, fortress, post or guard com
mitted to their respective charge, which he or'they shall be commanded to defend, 
or shall treacherously make known the watchword, or shall intentionally occasion 
false alarms in action, camp, garrison or quarters, or shall leave his post for plunder 
or otherwise, before relieved, or \heing a sentry] shall ■be |e«ad sleep [ ing] on his post, 
or shall hold correspondence with or give advice or intelligence to any rebel oy enemy 
o f Her Majesty or the said Company, either by letters, messages, signs or tokens, in 
any manner or way whatsoever, or shall knowingly harbour or protect such rebel 
or enemy, or shall treat or enter into any terms with such rebel or enemy, without 
the license o f the said Company, or of the said Company’s Governor-general in 
Council, or Governor in Council, at any o f their presidencies, or without the license 
o f the General or Chief Commander, or who shml do violence to any person bring
ing provisions to the \camp or] quarters o f the forces, or shall force a safeguard, or 
shall strike or shall use or offer any violence against ffis superior officer, being in 
the execution of fais office, or shall disobey any lawful command o f his superior 
officer, or shall desert the said Company’s service; all and every persop or persons 
so offending in any of the matters before mentioned, whether such offence shall be 
committed within the dominions of Her Majesty, or the'pOsseSsions or territories 
which are or may be under the government o f the said Company, or in foreign 
parts, upon land ,or Upon the sea, within or without the limits o f the charter of 
the said united Company, shall suffer d eath , tRANSpORTATiolT, or such other punish
ment as by a Court martial shall be awarded.

[ 2 .] And be it enacted. That the General, or other officer commanding-in-chief 
the forces o f or belonging to the Presidencies of Port William, Fort St. George 
and Bombay, respectively, for the time being, may appoint general courts martial, 
and issue his warrant to any General Or other officer not below the degree o f a 
field officer, having the command of a body o f troops of Her Majesty or of the 
said Company, empowering them respectively to appoint general courts martial,  ̂
as occasion may require, to be holden within the tenitories o f any foreign state, 
or in any country under the protection o f Her Majesty or the said Company, or 
at any place (other than Prince o f  Wales Island, Singapore and Malacca,) in the 
territories under the government o f the said Company, and situated above 120 
miles from the said Presidencies respectively, for the trial of any person under his 
command, accused of having committed wilful murder, or any other capital crime, 
or o f having used violence or committed any offence against the person of property 
o f any subject of Her Majesty, or any other person entitled to Her Majesty’s 
protection, to tjie protection o f the‘ respective Governments o f the East India 
Company, or of any State in alliance with the said Company, within the territories 
of any foreign State, or in any country under the protection o f Her Majesty or 
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trial by court mar
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the said Company, or at any place other than Prince o f W ales Island, Singapore 
and Malacca, in tlie territories under the government o f the said Company, 
situated above 120 miles from the said Presidencies respectively; and the persons 
accused, i f  found gmilty, ^shall suffer Death, or he liable to Transportation [either] 
for life, or for a term o f years, or to such other punishment, according to the 
nature and degree o f the respective offences, as by such sentence of any such 
general court martial shall he awarded : Provided always, That any person so tried 
for the same offence by any other court whatsoever.*

iH . [3.] And be it enacted, That in every case wherein a sentence of death or 
transportation shall be pronounced, or a sentence of death shall he commuted to 
transportation, for any such capital offence committed at any place situated above 
120 miles from the Presidencies of Fort W illiam , Fort St. George and Bombay 
respectively, and being within the territories unddr 'the government of the said 
Company, such sentence, whether Original, revised or commuted, shall not be 
carried into execution until [it shall have been] confirmed by the General or other 
officer commanding in chief at the wkh [by tjohom or under whose
authority the court martial by which such offender was tried was appointed, and 
shall have received] the concurrence o f the. Governor-general in Council, or 
Governor in Council o f the Presidency jn the territories subordinate to which the 
offender shall have been tried, suek heleag te the forces ©f
anether Prosid<aey ; feev ided always  ̂ ©ueh sentence shall have heea regularly reported 
t© asd appreved arid eeshrmed by the General ©r ether- Officer eesamandiBg ia Chief ffie 
farces of the Rresideuey t© which sueh effiender shall heleag; aad hy whoai ©r afider 
whose aath^dty .the Oeurt -M^tiah hy which sueh ©ffeader shall have heea tried̂  was 
appeiHted: [Provided always. That no sentence of death or of transportation of a 
commissioned officer shall be carried into execution until confirmed by the officer 
commanding in chief in the East Indies].^

[4 .] And he it enacted, That i f  any per.son liable to be tried hy a court mar
tial for any such offence alleged to have been committed within the territories of 
any foreign State, or in any country under the protection o f H er Majesty ©f [or of] 
the said Company, or at any place (other than Prince o f Wales Island, Singapore 
or Malacca), in the territories under the Government o f the said Company, 
situate above 120 mile,s from the said Presidencies o f Fort William, Fort St. 
George and Bombay, respectively, and for which no proceeding shall have been 
commenced in any court of competent jurisdiction, shall be apprehended by the 
authority of, or brought before any magistrate for any such offence, such magistrate 
shall deliver over such accused person to the commanding ofiicer of the regiment, 
corps or detachment to which suCh accused person shall belong, or to the com
manding officer o f the nearest military station, for the purpose of his being tried 
by a court jnartial for such offence as hereinbefore is provided in that behalf.

■V. [5 ,] And be it dnacted, That nothing in this Act contained shall be con
strued to exempt any officer or soldier from being proceeded against by the 
ordinary course ofriaw ; and any commanding officer who shall wilfully neglect or 
refuse, when application is made to him for that purpose, to deliver over to the 
civil magistrate any officer or soldier accused of any capital crime, or of any 
violence or offence against the person, estate or property o f any o f Her Majesty’s 
subjects, or any other person entitled to Her Majesty’s protection, or to the pro
tection o f  the respective Governments o f the East India Company, or of any 
State in alliance with the said Company, which is punishable by. the ordinary 
course of, law, Or shall wilfully neglect or refuse to assist the officers o f justice in 
apprehending such offender, shall, upon conviction thereof in any prosecution in 
any of Her Majesty’s Courts of Record in India, be deemed to be ipso facto 
cashiered, and shall be utterly disabled to have or hold any civil or military office 
or employment in the said Company’s service in the East Indies; and a copy of 
the record of such conviction, subscribed azid attested by the Clerk o f the Crown, 
or other proper officer o f the Court in which such conviction shall take place, 
shall, within two months fi-om the time o f such conviction, be transmitted to the 
Judge Advocate General of the Army to Avhich such offenders shall belong; pro

vided
" ———  '  ............ . ......... -—  ----------- ----  —• -  ' -----------------— I ,| .   —  --------------------' ■ —     ......................J..

This is put iu to assimilate, as far as possible, with the provisions for the eon'firfnation of .sentence on 
commissioned Officera of the Queen’s service; but I think it sufficient that the C. in C. at any Presidency 
sliould confirm.
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vided that nothing herein contained shall extend to require the delivery over to 
the civil magistrate of any such person accused of ̂ any offence, vrho shall have 
been tAed for such offence by any court martial in manner hereinbefore provided, 
in respect o f offences committed within the territories of any foreign State, or in 
any country under the protection o f Her Majesty or the said Company, or at any 
place in or out o f the territories of the said Company situate above 120 mileg 
from the said Presidencies o f Fort William, Fort St. George and Bombay respeC'* 
tively, or against whom any effectual proceeding shall have been taken, or ordered 
to be taken, for the purpose o f bringing such person to trial by such Court martial 
as aforesaid: Provided also, That no person of persons, being acquitted Of Convicted 
o f any capital crime, violence or offence, by the civil magistrate or the Verdict of 
a jury, shall be liable to be punished by a court martial for the same othervrise 
than by cashiering; \an̂  whenever any officer or soldier Shall have been tried 
before a court of ordinary eriminal jurisdiction, the clerk of the court) or other 
officer having the custody of the records of such court, or the diary of such clerk, 
shall, i f  required by the officer commanding the regiment to Which such officer or 
soldier belongs, transmit to him a certificate containing the substance and effect̂  
only omitting the formal part of the indictment, conmetion or acquittal of such 
officer or soldier, and shall be allowed for such certificate a fee of one Company S 
rupee and eight annasi]

|6.] And he it enacted. That no person whatevm: enlisted into the Com
pany’s service as a soldier shall be liable to be arrested or taken therefrom hy any 
process or execution whatever, other than for some criminal matter, nnless an 
affidavit (for which no fee shall be taken) shall be made by the plaintiff, or some 
one on his behalf, before a Judge o f the court out o f which such process or 
execution shall issue, or before some person authorized to take affidavits in such 
courts, o f which affidavit a memorandum shall, without fee, be endorsed upon 
the back of such process, that the original debt for which the action has been 
brought, or execution sued out, amounts to the value of 300 Company’s rupees 
at the least, over and above all costs of suit in the action or actions on which thO 
same shall be grounded ; and any Judge of such court may examine into any 
complaint thereof made by a soldier or his superior officer, a»d by warrant under 
his hand discharge such soldier without fee, he being shown to he duly enlisted 
and to have been arrested contrary to the intent of this Act, and shall award 
reasonable costs to such complainant, who shall have for the recovery thereof the 
like remedy that the person who takes out the said exeention might have had for 
his costs, or the plaintiff in the like action might have had for the recovery of his 
costs, in case judgment had been given for him with Costs against the defendant 
in the said action; provjded that any plaintiff, upon notice of tho cause of action 
first given in writing or left at such soldier’s last quarters, may file a common 
appearance in any action to be brought for or upon account of any debt what
soever, and proceed therein to judgment according to the course o f the court, 
and have execution other than against the body.

[7.] And be it enacted. That it shall he lawful for Her Majesty to makq 
Articles o f W ar for the better government of the said Company’s forces, which 
Articles o f W ar shall be judicially taken notice o f h^ all Judges and in all courts 
whatsoever, and copies o f the same printed hy the Queen’s printer shall, as soon 
as conveniently may be after the Same shall have been made and established by 
Her Majesty, be transmitted by Her Majesty’s Secretary at War, signed with 
his own hand and name, to the Judges o f Her Majesty’s Superior Courts at West
minster, Dublin, Edinburgh and in India respectively, and also to the Governors 
of Her Majesty’s dominions abroad, and the territories withih the limits of the 
charter of the said Company; provided that no person shall by such Articles o f 
War be subject to any punishment extending to life or limb or [to j  transportation 
within the dominions of Her Majesty, or the possessions or territories Which are 
or may be under the government of the said Company, for any crime eem-mitted 
witbia -le© Hiffes disUmee fteffir eitbef ©f the Fresidcncies ©f Fort W -iffiaaty St. Geeige 

■Bemheyj which is not expressed to be so punishable J)y this Act, [or shall be 
subject, with reference to any crimes made punishable by this Act, to be punished in 
any manner which shall not accord with the provisions of this Act] ; provided also. 
That nothing in this Act contained shall in any manner impeach or aflfect any 
Articles o f War, or any matters enacted or in force, or which hereafter may be 
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enactecl by tlie Government of India respecting officers ©¥ soldiers [or folldxcers] 
being natives o f tbe East Indies or other places within the limits o f the said 
Company’s charter, and to whom the present A ct is declared not to be applicable.

-V m . [5.3 And be it enacted, That on the trial o f all offences committed by 
any native officer, or soldier, or follower, reference shall be had to the Articles 
o f War framed by the Government o f India for such native officers, soldiers or 
followers, and to the established usages o f the service,

IX . [9.] And be it enacted. That Her Majesty may from time to time grant a 
commission or warrant under Her Royal Sign Manual unto the Court of Directors 
o f the said Company, who by virtue o f such commission or warrant shall have 
power under the seal o f the said Company to authorize and empower their 
Governor-general in Council, and Governor in Council for the time being at the 
Presidencies of Fort William, Port St. George and Bombay respectively, from 
time to time to appoint courts martial, and to authorize and empower the General 
or other officer commanding any body o f the forces employed in the said Com
pany’s service to appoint general courts martial, as well as to authorize any officer 
under their respective commands, not below the degree o f a field officer, to con
vene general courts martial, as occasion may require, for the trial of offences 
committed by any o ftheir forces under their several commands, whether the same 
shall have heen so committed before or after such officer shall have taken upon 
himself such command, all wliieh courts martial shall be constituted and shall 
regulate their proceedings according to the several provisions hereinafter specified; 
provided that whenever any o f Her Majesty’s forces shall be employed to act 
under tbe authority o f any of the said Cumpany’s Presidencies in the East Indies, 
the power o f appointing courts martial, or authorizing the appointment of courts 
martial, for the trial o f any officel” or soldier o f the said Company o f or belonging 
to [or serving under the authority o f anŷ  such Presideneies [y ], shall be in the ' 
officer for the time being^commanding in chief at such Presidency.

S .  [ 10 . And be it enacted, That for bringing to justice offenders against such 
Articles of War as may be framed by H er Majesty as hereinbefore provided, it 
shall be lawful for H er Majesty to grant her commission or warrant to the persons 
and in the manner herein mentioned and expressed for convening and authorizing 
any officer under their respective commands, not below the degree of a field 
officer, to convene courts martial as well in the possessions or territories which 
are or may be under the government o f the Company, as elsewhere, where tbe 
troops of the Company are or may be employed, as occasion may require, for the 
trial-of offences committed by any o f the forces under ^their several commands, 
whether the same shall have been committed before or ,after such officer shall 
have taken upon himself such command.

S I. [11.1 be it enacted, That any person subject to tbe provisions of this 
Act who shall, in any part o f Her Majesty’s dominions or the possessions or ter
ritories under the government o f the East India Company,, or elsewhere, commit 
any offence for which he may be liable to be tried by court martial by virtue of 
this Act, may be tried and punished for fhe same in any part o f Her Majesty’s 
dominions, or the possessions or territories which are or may be under the govern
ment of the said Company, or elsewhere> where he may have come after the 
commission of the offence, in the same manner as i f  the offence had been com
mitted where such tidal Shall take place ; [and any person subject to the provisions 
of this Act who shall, within the limits 0̂  any of the said Company's Presidencies 
under which he rhay not be serving, commit any offence for which he may be liable 
to be tried by court martial by virtue of this Act, may be tried and punished for the 
same by court martial appointed by the Officer commanding in chief at such Pre
sidency, who is hereby authorized to appoint the same in like manner as though the 
oifender belonged to such Presidency, provided that the sentence of the court shall 
be reported to and confirmed by the Officet commanding in chief at the Presidency 
to which the prisoner shall belong, with the concurrence of the Governor-general in 
Council, or Governor in Council, or Governor of the said Presidency, in all cases 
in which the concurrence of Government in sentences of courts martial is required 
by this Act.l

X H . [12.1 And be it enacted. That all general courts martial held under the 
authority of this A ct shall consist of not less than thirteen commissioned officers,

except
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except the same shall be holden in any place out of Her Majesty’s dominions, or On the New 
of the possessions or territories which are or may be under the government of the Articles of War 

said Company, or at Prince of Wales Island, Singapore or Malacca, [or the compaM’̂ NaiWe 
settlements on the coasts of China], at wLich places such general court martial may Troops.
consist of any number not less than five; and no judgment of death stall pass -----
without the concurrence Of two-thirds at least of the officers present; and the 
President shall in no case be the Officer commanding in chief, or Governor of the 
garrison where the offenders shall be tried, nor under the degree of a field officer, 
unless where a field officer cannot be had, nor in any case whatsoever under the 
degree of a captain.

■ XHJ. iAnd be it enacted. That a general court martial may sentence any powers of general
soldier to imprisonment, with or without hard labour, ia any puM ic prisee es etfê e warts martial, 
p laee w b io b  A e  e e u ft €* A e  e fficer eem m andin g  regiin eei ^  e ^ p s  te  w h icb  A e  
e ffen de r feeleegs ©f is atta ch ed  sball eppem% and may also dirCUt that such offender 
shall be kept in solitary confinement for any portion or portions o f such imprison- • 
ment not exceeding ene j e e n A  at a A fie? ©¥ A t e e  ia e s A s  at d ifferent  tipe% w iA  
ffiterv-als ef n et less A a n  ©ae n re n A  between sa e b  A a e s  A  ©ne ye£a% ©f saeh iffipriseameHt 
w i A  h a rd  lab ear, [twenty-eight days at a time, nor eighty-four âys in any one. year, 
with intervals between the periods of solitary confinement of not less duration than 
such periods of solitary confinement] ; or may sentence any soldier tO corporal 
punishment, not extending to life or limb, for immorality, misbehaviour, or 
neglect of duty; and a general court martial mtty, in addition to any saeh [other] 
punishment as afore said; [which may be competent to award], sentence any offender 
to forfeiture of all advantage as to additional pay and pension on discharge, [which 
might have otherwise accrued from the length of Hs former setvice, or ta forfeiture 
of such advantage absolutely, whether it might have accrued from past service or 
might accrue from future service, according to the nature of the case] ; and when
soever any [general] court martial, by which any soldier shall have been tried and 
convicted of any offence punishable with death shall not think the offence 
deserving o f capital punishment, such court martial may, instead o f awarding a 
corporal punishment or imprisonment, adjudge the oflendei’, according to the degree 
of the offence, to he transported as a felon for life or for a certain term of years, 
or may sentence him to general service as a soldier in any corps o f the said Com
pany’s forces, and in any eeUntry or place (such eouutry or place being within the 
limits o f the said Company’s charter and under the said Company’s government), 
which the Officer commapding in chief at the Presidency t© [under] Which the 
offender bAags [is serving] shall thereupon direct, or may, i f  such offender shall 
haWe' enlisted for a limited number of years, sentence him to serve for life as a sol- 
"dier in any corps of the said Company’s forces which such officer eommauding in 
chief shall direct; aad Ae Ceutt A  addition to any ©Ae# puAsbrnestj seatenee 
sa e b  e ffe a der t© fe ffe ff aJi adwaAag©  as t© Aerease ©f p a y; ©f as te pension ©f disebaFg©; 
w h ich  might ©A erwise h a ve aeOFued t© saeb ©SeadeF; provided that in all CaSOs where 
a capital punishment shall havfe been awarded by a general court martAl [upon any 
commissioned officer,] it sball be lawful for the Officer commandiug in chief [in the 
East Indies, and in the case of any soldier for the Ojfficer commanding in chief] 
the forces of the Presidency to which thp offender shall belong [or under whose 
authority the offender shall have been tided], instead of causing such sentence to 
be carried into execution, to order the offender to be transported as a felon, either 
for life or for a certain term o f years, as shall seem meet to the officer commanding 
as aforesaid.

[t4.\ And be it enacted. That Her Majesty may, by any Order Or Orders 
to. be by Her from time to time made by the advice of Her Privy Council, appoint, 
or by any such Order or Orders in Council authorize the Governor-general oif 
India in Council and the Governor in Council of Fort St. George and Bombay 
respectively to appoint, any place or places beyond the seas within Her Majesty’s 
dominions to which felons and other offenders may be conveyed; and that when such 
offenders shall be about to be transported from any of the said Presidencies to such 
place o f transportation, the [Governor General of I n f  a or] Governor of such 
Presidency shall give orders for his intermediate custody, and removal to the ship 
to be employed for his transportation, and shall empower some person to make a 
contract for the effectual transportation o f the offender to the place so appointed, 
and shall direct security to be given for such transportation.

The Queen em-_ 
powered to appoint 
•or to authorize the 
Indian Government 
to appoint places of 
transportation.

Indian Government 
to execute sentence 
of transportation.
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\157\ And be it enacted, That so soon as such offender shall be delivered 
to the  ̂Governor of the Colony, or other person^or persons to tvhom the contractor 
or other person appointed for that purpose as aforesaid shall be so directed to 
deliver him, every such person shall, within the place or places to which^ under or 
in pursuance of any such Order or Orders in Council, they shall be sent or trans
ported, be subject and liable to all such and the satne laws, rules and regulations as 
are or shall be in force in any such place or places with respect to convicts trans
ported from Great Britain.

■XV-I . \16.1 And be it enacted. That every Paymaster or other commissioned 
officer, or any person employed in the Ordnance or Commissariat Departments, 
or in any manner in the care or distribution of any money, provisions, forage or 
stores, who shall embezzle or fraudulently misapply^ or be concerned in, or connive 
at the embezzlement, fraudulent misapplication or damage o f any money, provisions, 
forage, dothing> ammunition or other military stores belonging to Her Majesty’s 
forces or for Her use, or belonging to the East India Company or for their use, 
may be tried for the same by a general court martial, which may adjudge any such 
offender to be transported as a felon for life, or for any certain term of years, or to 
suffer such punishment o f fine, imprisonment, dismissal fropi the said Company’s 
service, and incapacity o f serving thh East India Company in any office, civil or 
military, as such court shall think fit, according to the nature and degree of the 
offence, and every such offender shall, in addition to any other punishment, make 
good at his own expense the loss and damage sustained, which shall have been 
ascertained by such court martial, and the loss and damage so ascertained as afore
said shall be a debt to Her Majesty or the East India Company, as the case may 
be, and may be recovered accordingly; [and every officer sentenced to he trans- 
pofied as a felon, when such sentence shall he duly confirmed, shall thereupon cease 
to belong to the said Company’s serviee, and for ever be incapable of serving Her 
Majesty or the said Company in, any military capacity.']

Composition aad [ 1 7 And be it enacted, That a district or garrison court martial shall
"̂rris^onco '̂mar  ̂ consist o f iiot less than Smfseven] cojumissioned officers, [except in any place out 

fflmson CO ^  McfiestfS dominionŝ  or of the possessions or territories which are or may be
under the Government of the said Company, or at Prince of Wales Island, Singapore, 
Malacca, or in the settlements on the coast of China, where it may consist of not 
less than Jive wmmismned officerŝ ] and may sentence any t id ie r  to any imprison
ment with or without hard labour, ia SHiy public prisen er ©diSF place which saeh

r \ VI /-V v-v-t ■» w P_>» r v t -fVt y*\y C, .iVivxv-tn v-rrVi 1 Als.  ̂ yd Vx/̂1 /-vv\'VsO x n r T tit?  ■xvvgTcrrtsrrc t t t  trer *Trtixt!?jaj ■crit5 iH J iiv iU A ' uuJUJMgs

6F is attached shaH appeiah and may also direct that such offender shall be kept in 
solitary confinement for any portion or portions of such imprisonment not exceed.^ 
ing ©ne at a ©r Are© mcHAs at different hm©% with ipter-val© ©f »et leffi tbae
©ne m-eatb between Sa©h tkees ip ©ne yeas ©f sueh Baprisenment with hard labouT' [twenty- 
eight days at a time, nor eighty four days in any one year, with intervals between 
the periods of solitary confinement of not less duration than such periods o f solitary 
confinement], or may sentence any soldier to corporal punishment not extending 
to life or limb for immorality, misbehaviour or neglect o f duty, and such court 
may, in addition to either of the said punishments, sentence a soldier to forfeiture 
o f all advantage as to additional pay, and to pension or discharge [which might 
have otherwise accrued, from the length of his former service, or to forfeiture of 
such advantage absolutelŷ  whether it might have accrued from past service, or 
might accrue from future service, according to the nature and degree of the case], 
for disgraceful conduct,—

In wilfully maiming or injuring hiniself or any other soldier, at the instance of 
such Soldier, with intent [̂ 0 deprive Umself of life, or] to render himself or such 
soldier unfit for service:

In tampering with his eyes:
♦ In malingering, feigning disease, absenting himself from hospital whilst under 
medical care, or other gross violation o f  the rules pf any hospital, thereby wilfully 
producing or aggravating disease or infirmity, or wilfully delaying his cuye :

In purloining or selling stores, the property o f the Crown -or o f the East India 
Company :

In stealing any money or goods, the property o f a comrade [of a military 
officer or o f any military or regimental mess :

In producing false or fraudulent accounts or returns :
In
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In .embezzling or fraudulently misapplying money *jtrusted to him, belonging Onth^New 
either to the Crown or the Bast India Company; Articles of War

Or in committing any petty offence o f a felonious or fraudulent nature, to the East India
injury o f or with intent to injure any person, civil or military; Tr^ps "̂  ̂^

Or for any other disgraceful conduct, being o f a cruel, indecent and unnatural ' 
kind.
And such offender may be further put under stoppages, not exceeding two-thirds 
of his dady pay, until the amount be made good of any loss or damage arising 
out o f his misconduct; and i f  any soldier shall be convicted of any such disgraceful 
conduct, and shall be [or shall have been~\ sentenced to forfeiture of his claim to 
pension, the court may further recommend him to be discharged with ignominy - 
from the service; and any such court shall deprive a soldier, i f  convicted of a 
charge o f habitual drunkenness o f Bis liquor When issued in kind, or of his allow
ance in lieu o f feee» ef liquor, or o f Such proportion thereof, or of such portion o f his 
additional or regular pay for such period, not exceeding two years, as may accord 
with H er Majesty’s Articles o f W ar for the Company’s troops, subject to restora
tion on subsequent good conduct; and in addition to any such punishment, the 
court may, i f  it shall think fit, sentence such offender to imprisonment, or to 
corporal punishment; provided that in all the foregoing cases the sentence of a 
district or garrison court martial shall be confirmed by the General Qfiioer, 
or Senior Officer in command o f the [troops in the\ district, garrison or island,
[and that such court martial shall not have power to pass any sentence q f death 
or transportation  ̂ ; and the president o f every court martial, other than a 
general court martial, *iet bemg aader the saak ^  Capuda, shall be appointed by 
the officer convening such court martial, ̂ evided that suA court maytiul efeali eet have 
power te pass &eef senteHce o f deâ b er tfanspertati-̂ , [and Shall not he under the rank of 
Captain in the army, save in the case of O' detuchinent Court martial holden out 
of Her Majesty’s dominions or the territoiles under the government of the East 
India Company, or on board any ship or other vessel}.

■X-¥d-I I . [18.} And be it. enacted, That in case o f mutiny and gross insubordina
tion, or any offences committed on the line o f march, the offence may bo tried by 
a regimental [or other inferior} court martial, and the sentence confirmed and 
carried into execution on the spot by the officer in the immediate command of 
the troops, provided that the sentence shall not exceed that which a regimental 
court martial is competent to award ; and a regimental [of other inferior} Court 
martial may try any soldier for habitual drunkenness, and may sentence any 
soldier to imprisonment, with or without hard labour, for any period not exceed-, 
ing 40 days, and to solitary confinement fOr any period not exceeding 20 days; 
asd aay saeb eemt martial ehall s.enteUee sejdier tp impriooBmcHt as afere-
said; it may (if it shall think fit) direct that he he kept in eelitary coofincmoat fer a pertam 
pertiea er perhens e f the peried e f suOh imprisonment [or m(ty sentence a soldier to 
imprisonment, part thereof to be with or without hard labour, and part thereof 
in solitary coffmement} : Provided always, That when such court shall direct 
the imprisonment to be part [iri\ solitary [confinement} and part Otherwise, the 
whole period of such imprisonment i-eeluding dre stfeary part thcreef, shall not exceed 
20 days, [and the part thereof in solitary confinement shall nOt exceed], fiadsh^ fee 
d iv ided i«t© periods net e*eeedmg 10 days each, and a regimental [or Othir inferior} 
court-martial may sentence any soldier for being drunk when on Or for duty or 
parade, or on the line o f march, or be deprived of a penny [eight pice] a day of his 
pay for any period not exceeding 30 days, in addition to any other punishment 
which such court may award; and any such court shall deprive a soldier, i f  convicted 
o f a charge of habitual drunkenness, o f his liquor, when issued in kind, OC Of his 
allowance in lieu o f feeer or liquor, or o f such proportion thereof, or o f such portion 
o f his additional or regular pay for such period, not excoOding six months, as may 
accord with Her Majesty’s Articles o f W ar for the Company’s troops, subject to 
restoration on subsequent good conduct.

-X I-X . [19.} And be it enacted, That every soldier who shall bo found guilty o f 
desertion bya general or districtor garrison courtmartial, wheresuch findings shall be 
duly approved, or o f felony, in any court o f civil judicature, shall thereupon forfeit all 
advantages as to additional pay, [good-conduct pay} and to pension oh discharge,
[which might have accrued from the length of his former service,} in addition to 
any punishment which such court may award, [and in addition to my other punish
ment, it shall he lawful for a district Or garrison court martial to sentence a soldier

14. - 3 3 convicted
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convicted of desertion to forfeiture of all advantage as to additional fay and ■pension 
on discharge xcliich might accrue from future service]; and it shall he lawful for 
any court martial empowered to try the crime of desertion, {on the first or on any 
subsequent conviction of desertion, to direct, if  it shall think fit, that], in addition 
to any other punishment, tedireet that the offender be marked on the left side, two 
inches below the armpit, with the letter D., such letter not to be less than an inch 
long, and to he marked upon the skin with some ink or gunpowder, or other 
preparation, so as to be visible and conspicuous, and not liable to be obliterated.

X-X. [20.] And be it enacted, That it shall be lawful for any officer command
ing any district [detachment] or any portion of the said Company’s troops which 
may at any time he serving in any place out of Her Majesty’s dominions, or of 
the possessions or territories which are or m aybe under the government of the, 
said Company, or of the territories of those states in alliance with the said Com
pany, in which the said Company’s forces are permanently stationed, upon com
plaint made to him o f any offence [of a less heinous nature than those for the trial 
of xohich provision is herein made] comniitted against the property or person of 
any inhabitant of or resident in any Such countries, by any person serving with or 
helnnging to the Company’s army, being under the immediate command of any 
such officer, to summon and cans© to assemble a court martial, which shall consist 
of not less than three officers at the least, for the purpose o f trying any such 
person, notwithstanding any such officer shall not have received any warrant 
empowering him to assemble courts martial; and every such court martial shall 
have the same powers in regard to summoning and examining witnesses, trial of 
and sentence upon any such offender, as aye granted by this Act to general courts 
martial, provided that no sentence o f any §uch court martial shall be executed 
until the General [or officer] commanding in chief of the army [force] to which 
the division, brigade, detachment or party to which any person so tried, convicted 
and adjudged to suffer punishment shall belong, shall have approved and con
firmed the same.

How proceedings •XXl. [21.] And he it enacted, That officers of Her Majesty’s land'forces and 
sball be regulated in forces in the servicc of the East India Company may, whenever it shall be
of Queen’s and Com- necessary, felt in conjunction on courts martial, which shall be regulated in 
pany’s'officers on like manner as i f  Consisting wholly of'officers o f Her Majesty’s land forces, 
courts martial. wholly of officers in tho service of the said Company, except that upon the trial

pf any person in Her Majesty’s land forces the provisions o f the Act which shall 
.exist at the time for the punishment o f mutiny and desertion in H er Majesty’s 
forces shall be applicable, and on the trial o f any officer or soldier in the service 
o f the said East India Company, the provisions of this Act shall be applicable, not
withstanding any officer in the actual service o f the said Company may have a 
commission from Hen Majesty or any of Hor Royal Predecessors.

Sentence of such 
courts to be con- 
finned.

Courts martial may 
be wholly composed 
of Queen’s ofiicers.
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the Schedule.

[22.] And whereas it may sometimes happen that officers in the service 
of the said Company catmot conveniently be had to compose the whole or part o f 
a court martial; be it enacted, That any officer or soldier, or person subject to 
the provisions of this Act, may be tried by a gen^ai court martial, composed o f 
officers in«Her'Majesty’s service alone ; provided always, That the officer convening 
such court martial shall specify in his warrant [or order convening the.court] that 
no officer in the service o f the said Company could conveniently be had.

[23.] And be it enacted, That [at] all general and other courts martial
11 H-w-i -1 At KUliLLMiaB At . Aia, ao4-T> am fi Af Ayyiiî  ^aqI < ri A-»-t AT*crX X CtxZ Ci'U lJ-iX 'lX l'X C) vMTX'/ t% ix  \Jr f T n  v T  iXL^-W? vW ? '.jU'XXLiXCty e t t X  \7 C t t5 I I  v i T  l5 v X “ XX'4*XX T3X"C'XUCX"CtVX'vlfXXy

eiremastestees easy roquirey te every [all] person[^J who shall be examined before such 
court in any matter relating to any proceedings before the same [shall he sworn 
by the court, according to the forms of their respective religions?]

X X I-V . [24.] And be it enacted, That in all trials by general courts martial to 
be held by virtue of this Act, the president and every member assisting at such 
trial, before any proceedings be had thereon, shall take the oath, in the Schedule 
to this A ct annexed, before the Judge Advoqate or his deputy, or person officiating 
as such, and on trials by other courts martial before the president o f such court, 
who are hereby respectively authorized to administer the same; and any sworn 
menfher may administer the oath to the president, and as soon as the said oaths 
shall have been administered to the respective members, the, president .of the 
court shall administer to the Judge Advocate, or the person officiating as such,

the
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‘ the oath in the Schedule to this Act annexed; and no proceeding or trial shall be held 
hut between the hours 'appeiated by the e^eer eemiHaudieg the eeurt ffiartial is 
feeMj [o f six in the morning and four in the qfternoon\ except, in cases which require 
an immediate example: Provided also, That -every witness duly summoned or Protection to wit- 
warned to attend any court martial shall, during his necessary attendance on such 
court, and in going to and returning from the same, be privileged from arrest, 
and shall, i f  arrested in breach of such privilege, be discharged by such court 
martial or any court of law, or judge ofapysuch court, according as the case shall 
require, vtpon its being made appear to such court martial, court o f law, or judge, by 
affidavit, in a summary way, that such wdtness was arrested in going to or returning 
from or attending upon such court martial; alld that every witness So duly sum- Witness not attend- 

moned or warned to attend as aforesaid who shall not attend on such court, or g"fe°eviden™liabie 
who. attending shall refuse to give evidence, on*oath* or solemn declaration, or to to be attached, 
answer all such questions as the court may legally demand, shall be liable to be 
attached in the courts o f law, upon complaint made, in like manner as if  such 
witness had neglected to attend on any trial in any such court.

■XX-V. [25.] And be it enacted. That no officer or soldier, being acc[uitted a  second trial to be 
or convicted o f any offence, shall be liable to be tried a second time by the same or had only on appeal 
any other court martial for the same offence uj^ ss [except] in the eases ef [in tr^^tnefal court 
which] an appeal from a regimental [or other inferior] to a general Court martial rnartfaf and no re- 
[is expressly given by any of Her Majesty’s Articles of War for the Company’s 
troops,] and that no finding, opinion or sentence given by any court martial, and 
signed by the president thereof, shall be liable to be revised mote than once, and 
no witness shall be examined, nor shall any additional evidence be received by the 
court on such revision.

XXA4. [26.] And be it enacted, That every Judge Advocate, or person offi- Originalproceed- 
ciating as such at a general court martial, shall transmit, with as much expedition as 
circumstances will admit, the original proceedings, and the sentence, finding or Judĝ Adwrate- 
opinion of such court martial, to the Judge A dvocate-general of the Ai'myillwhich general of the army 
such court martial shall be held ; in whose office they are to be carefully preserved; gĥ b̂eVeld̂  ̂
and any person tried by a general court martial, or any person in his behalf, shall 
be entitled, on demand, to a copy of such sentence, finding, or opinion, and pro* 
ceedings, rpaying reasonably for the same,) whether such sentence shall be approved 
or not, at any time not sooner than three months, i f  the trial took place on the 
continent of India, or six months i f  beyond seas ; provided that such demand as 
aforesaid shall have been made within the space of three years from the date of • 
the approval, or other final decision upon the proceedings before such general 
court martial.

XXA4J. [27.] And be it enacted. That the government o f any o f the said Presi* Indian Goyernments 
dencies in India may suspend the proceedings o f any court martial which may at

vision more than 
onc€.

any time be holden within such Presidencies respectively.

X X X H i. [28,] And be it enacted, That all ctimes and offences which have beep 
committed against the said [any former] Act ef fe«¥th yea# e f the ef ilis
-Majesty Xieg .George,the 44fe [for pimishivg mutiny ahd desertion in the Company’̂  
fo?'ces,] or against any o f the Articles of W ar made and established by virtue of 
the same, may, during the continuance of this Act, be inquired o f and pupishect 
in like manner as i f  they had been committed against this Act, and every warrant 
for holding any court martial under the said [any former] Act e f ffie qth yea# e f ffie 
#eige e f His Majesty X isg Heefge the Pem=th, shall remain in full force, notwith* 
standing the repeal o f such A c t; and all proceedings of any court martial upoP any 
trial begun under the authority of such former Act shall not be discontipued by 
the repeal o f the same: Provided always, That Po person shall be liable to be tried 
and punished for any offence against [any of] the said Acts or this Act, or the 
Articles of War made or to be made by virtue o f the same Aet% or either of themi 
which shall appear to have been committed more than three years before the issuiPg 
o f the commission or warrant for such trial, unless the person accused by reason* 
o f his having absented himself, or of some other manifest impediment, shPll not 
have been amenable to justice within that period ; in which case such person shall 
he liable to be tried under such commission or warrant, at any time not exceeding 
two years after the impediment shall have ceased, or unless the conduct of the 
jierson accused shall have been submitted to the consideration o f the Court of
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Directors o f the East India Company by the Government o f  the Presidency to 
which such person shall belong; in which case such person shall be liable to be 
tried under such commission or warrant,, at any time not exceeding five years after 
his offence shall have been committed.

[29.] And be it enacted, That every soldier shall be liable to he tried 
and punished for desertion from any corps into which he may have enlisted, or from 
Her Majesty’s service, notwithstanding that he may of right belong to some corps 
from which he shall have originally deserted ; and i f  such person shall be claimed 
as a deserter by the corps to which he originally belonged, and be tried as a 
deserter therefrom, or shall be tried as a deserter from any other corps into which 
he may have enlisted, or i f  he shall be tried while actually Serving in some corps 
for desertion from any other corps,, every desertion previous or subsequent to that 
for which he shall be under trial, as well as every previous conviction for any 
other offence, may be given in evidence against him; and in like manner, in the 
case o f any soldier tried for any offence whatever, any previous convictions may 
•be given in evidence against him ; provided that no such evidence shall in any case 
be received until after the prisoner shall have been found guilty o f such ofience, 
and then only for the purpose of affixing punishment; and provided also that after 
he shall so have been found guilty, and before such evidence shall be received, it 
shall be proved to the satisfaction o f the court that he had previously to his trial 
received notice o f the intention to produce such evidence on the same; and 
provided further, that the court Shall in no case award to him any greater or other 
punishment or punishments than may by this Act, and by the Articles of War to 
be framed by Her Majesty by virtue of this Act, be awarded for the offence of 
which he shall have been found guilty.

A p̂ei’son^^toow- X X X .  [ 30 .'} And be it enacted^ That any person who shall voluntarily deliver 
bea^eserter t̂obe himself up as a deserter from any regiment or corps o f the said Company’s forces, 
deemedduiyenlisted, or who, upon being apprehended for desertion or any other offence, shall, in the 

presence of the magistrate or of the commanding officer o f the place, confess 
himself to bO a deserter from any such regiment or corps, shall be deemed to have 
been duly enlisted and to be a soldier, and shall he liable to serve in any such 
corps o f the said Company’s forces as the Commander ©f [ia chief of all] the forces 
o f the said Company shall think fit to appoint, whether such person shall have 
been ever actually enlisted as a soldier or not.

P u n ish m en t fo r X X X -I . [31.] And be it enacted. That every person who shall directly or indi- 
inducing o r assisting yectly uersuade any soMiOr to desert, shall suffer such punishment by fine or 
’ ’ imprisonment, or both, as the nourt before which the conviction may take place,

shall adjudge i and el^ery person who shall assist any deserter, knowing him to be 
such, in deserting, or in concealing himself, shall forfeit for every such offence the 
sum o f 800 Company’s rupees, and be further liable to imprisonment, not exceed
ing twelve months.

-X-X X -I-I . [32.] And be it enacted, That musters shall be taken o f every regi
ment, troop or company in the said Company’s service, at such times as shall he 
appointed, an̂ d no soldier shall be absent from such musters, unless properly ceiti- 
tied to be employed on some other duty, or to be sick, or in prison, or on furlough ; 
and every person who shall give or procure te be given any untrue (ertificate 
whereby to excuse any soldier for his absence from any muster or any other 
service which he ought to attend or perform. Or Shall make any false or untrue 
muster o f men or horse, or shall wittingly or willingly allow or sign the muster 
roll wherein Such false mustef is contained, Or any duplicate thereof, or who shall 
directly or indirectly take or cause to bh taken any money or gratuity for muster
ing any soldiers, or for signing any muster rolls or duplicates thereof, or shall 
knowingly muster any person by a wrong’ name, upon proof thereof, upon oath 
made by two witnesses before a general court martial, shall for such offence be 
forthwith cashiered, and shall thereby be utterly disabled to have or hold any civil 
or military office or employment within the territories under the Government of 
'̂ the East India Company, or in Her Majesty’s service, or the service o f the said 
Company; and i f  the person giving such* untrue certificate shall not have any 
military commission, he shall forfeit for every such offence the sum of 500 Com
pany’s rupees; and any person who shall be falsely mustered, or offer himself to be 
mustered, or lend or furnish a«y horse to he falsely mustered, shall, upon oath 
piade by two witnesses before some magistrate residing near the place -gbqre such
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muster shall be made, forfeit the Sum o f 200 Company’s rupees ; and the informer, 
i f  he belong to the Company’s service, shall, i f  he demand it, be forthwith dis
charged.

[5 5 .] And be it enacted, That any soldier who shall absent himself Suspension and for- 
without leave, or who shall desert, shall, on conviction by a general or other of pay. 
court martial, in addition to any punishment awarded by such cburt, forfeit \the 
rates per diem of] his pay for the 'iday or] days on wdiich he has so absented himself 
without leave, or on which he has been absent by such desertion; and that no 
soldier shall be entitled to pay, or to reckon service, rewards, pay or pension, 
when in confinement under any sentence o f any court, or during any absence 
from duty by commitment on a charge of- any offence cognizable by a civil or 
criminal court, or by reason o f any arrest for debt, or as a prisoner of war, or 
while in confinement under any charge o f which he shall afterwards be convicted; 
and if  any soldier shall absent himself without leave for any period not exceeding 
five days, and shall not account for the same to the satisfaction o f the commanding 
officer, it shall be lawful for the said commanding officer (if he should think fit) to 
order and direct, that, in addition to such other punishment as he has authority 
to inflict, such soldier shall also suffer forfeiture [of the rate per diern] o f his pay 
for the day or days on which he has so absented himself, and thereupon such pay 
shall bd forfeited, and such soldier shall not be liaLle to be afterwards tried by a 
court martial for the said offence : Provided always) That any soldier Who shall be 
so ordered to forfeit his pay shall have a right to insist on being tried by a 
court martial for his offence, instead of submitting to such forfeiture; and provided 
also, that any soldier acquitted o f any offence for which he had been committed 
shall, upon return to his duty.in his corps, be entitled to receive all arreai-s of pay 
growing due, and to reckon service during his absence or confinement, and upon 
rejoining the service from being a prisoner o f war, due inquiry shall -be made 
by a court martial, and i f  it shall be proved to the satisfaction o f such court that 
the said soldier was taken prisoner without wilful neglect o f duty on his part, and 
that he had not served with or under or in any manner aided the enemy, and that 
he hath returned as soon as possible to the service, he may thereupon bq recom
mended by such court to receive either the whole o f such arrears o f pay or a 
proportion thereof, and to reckon service during his absence : Provided also. That 
it shall be lawful for the Government under which any soldier is serving to order 
or withhold the payment o f the whole or any part of the pay o f any such soldier 
during the period o f absence by any o f the causes aforesaid.

•X X X IX. [34.] And be it enacted. That every soldier entitled to his discharge, Soldiej-s entitled to 
under any orders or any regulations made by the said Company, or upon the expi- discharge may claim 
ration o f any period for which he shall have engaged to serve, or under this Act, of expend 
shall be entitled to be sent to Great Britain or Ireland free o f expense, and be 
entitled on his return to have and receive marching-money from the place of his 
being landed to the parish or place in which he shall have been originally enlisted, 
or at which he shall at the time o f arrival in Great Britain Or Ireland decide to 
take up his residence, such place not being at a greater distance from the place of 
his landing than the place o f his original enlistment, such marching-money being 
at the rate and reckoning per diem fixed for victualling soldiers in Her Majesty’s 
service on the march: Provided always, That every such soldier entitled to afid to be subject to 
claiming Jhis discharge, and to be sent to Great Britain or Ireland, fee subjeot m [fo r  this Act tillthe:r 
any breach o f any ^ ]  the provisions o f this Act, and the Articles o f W ar framed 
or to be framed by Her Majesty for the better government o f the Company’s 
forces [be liable, on proof of such offence before any Justice <f Peace, to forfeiture of 
his marching-money, or of a proportion of his pension from the said Company, or of 
both, not exceeding in the whole Five Pounds, or to imprisonment fo r any period not 
exceeding Six Monihs.]

X X X X . [5 5 .] And be it enacted, That no paymaster or other person shall No paymaster to 
receive any fees, or make any deductions whatsoever put of the pay or allowances 
of any oflScer or soldier (without his consent be obtained thereto) other than the duotionsoutofpay, 
usual deductions, or such other necessary deductions as shall from time to time retain pay. 
be required to be made according to the regulations of the service; and every punishment for so 
paymaster or other officer having received any officer’s or soldier’s p ^  and allow- dojne. 
ances, who shall unlawfully detain [the same] for the space of One Month the saBses 
or refiise to pay the same when it shall become due, accordiug to the several rates
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established by the regulations of tbe service, shall, upon proof thereof before a 
court martial, be discharged from bis employment, and shall forfeit 800 Company’s 
rupees, and be liable to such further punishment as shall by the court martial be 
awarded; one moiety o f such fine to be paid to tbe informer, and should such 
informer be a soldier, be shall, i f  be demand it, be discharged from any further 
service : provided, that it shall be lawful for the Governor-general in Council, or 
the Governor in Council, at the said Presidencies respectively, to give orders for 
withholding tbe pay o f any ofiicet br soldier for any period during which such 
officer or soldier shall be absent without leave.

[56.]. And he it eiiacted. That any person who shall unlawfully have 
in his or her possession or keeping, or who shall knowingly detain, buy, exchange 
or receive from any soldier or deserter, or any other person, on any pretence what
soever, or shall solicit or entice auy soldier, or shall be employed by any soldier, 
knowing him to he such, to sell any arms, ammunition, clothes or military fur
niture, or any provisions, oy any sheets or other articles used in barracks, provided 
under barrack regulation or regimental necessaries, or any article of forage pro
vided for any horses belonging to the service, or shall change the colour of any 
clothes as aforesaid, shall forfeit far every such offence any sum not exceeding 40 
Company’s rupees (one moiety to he paid to the informer), together with treble 
value o f all or any o f the several articles o f which such offender shall so'become 
possessed; and i f  any credible person shall prove on oath or solemn declaration 
before a magistrate, or person exercising the like authority, a reasonable cause to 
suspect that any person has in his or her possession, or on his or her premises, any 
property o f the description hereinbefore described, or with respect to which any 
such offence shall have been comnaitted, the magistrate or person exercising like 
authority may grant a warraht to search for such property, as in case of stolen 
goods.

j^X X ¥ -I I . [57.] And be it enacted. That any person who shall enlist in the 
Company’s forces, and who shall he discovered to be incapable o f active service by 
reason o f any infirmity “which $hall have been concealed by such person, or not 
declared before the Justice of Peace at the time of his attestation, and mentioned 
at the foot thereof, may he transferred into any garrison, or ve'teran or invalid 
battalion; or into tier Majesty’s Or [the said] Company’s Marine forces, and notwith
standing he shall have been enlisted for any particular regiment, and shall be 
entitled to receive sucff portion or residue o f bounty only as shall he allo’̂ ed by 
the said Company by any regulatipn made in that behalf, in lieu and in’ stead of 
the bounty upon which srtch man shall have been enlisted, anything. In any Act 
or Acts, or any rules or regulations relating to soldiers, to the contrary notwith
standing. ' ̂

[55.] And he it enacted. That all officers and^oldiers who shall he 
enlisted in, or transferred to, the service o f the said Company, and all officers ih 
the said Company’s service, who may proceed in charge. '̂Of, or be appointed to do 
duty with, such enlisted or transferred officers and ^fdiers, shall, from and after 
their embarkation to go abroad to such place wtjei'eto they shall he sent in the 
service of the said Company, hO during their passage subject to all the provisions 
and regulations of this Act, and to all such jerovisions and regulations as officers 
and soldiers in the pay o f the said Company^shall from time to time he Subject to 
at the garrison or place to which such (^fficers and soldiers shall he sent. *

[39. And it is hereby enacted, Th^t the commission of every officer in the service 
of the said Company, who may be on hoard any ship or vessel on xohich any detach’̂ 
ment or party of the said Comppfiy'c soldiers may be embarked fo r conveyance to the 
East Indies, shall, for the ^rposcs of this Act, and of the Articles c f JVar to be 
made in virtue thereof, he feemed and considered to have as full force and effect from 
the time of such embarkffiion, in the United Kingdom, as though the said officer xvere 
at the time actually s/rving in the East Indies.]

X X X -I-X . [40.^ And forasmuch as it may happen that offences may be com
mitted by the^ said officers and men after their embarkation, and before their 
arrival at their place o f destination abroad, which nevertheless cannot be triOd and 
punished during their passage in such manner as such offences ought to be tried 
and punished; be it therefore enacted, That in every such case every such officer 
or soldier may and shall, after his arrival at his place o f destination abroad, he
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tried and punished for every offence committed after his embarkation and before 
his arrival, in the same manner as he would have been liable to be tried and 
punished i f  such offence had been committed in any place where the offender 
would have been tried by any court martial held under the authority of this Act.

X-t. [4 i . ]  And be it enacted, That the provisions of this Act shall apply to all 
officers and persons who are or shall be serving and hired to be employed, or who 
shall serve and be hired to be employed in the artillery, and in the several trains 
of artillery, and all conductors o f stores and in the department o f engineers, and 
all officers serving or who shall serve in the corps of engineers, and all officers 
and persons serving or who shall serve as military surveyors oy draftsmen, or in 
the corps o f sappers and miners or pioneers, and all persons who now are or shall 
be in the ordnance and commissariat departments, and all apothecaries, veterinary 
surgeons, medical storekeepers, hospital stewards and others serving in the medi
cal establishifteHt [department] of the army, licensed suttlers and followers, and 
all storekeepers and other nivil officers employed under the ordnance, shall be at 
all times subject to all the penalties and punishments mentioned in this Act, and 
shall, in all respects whatsoever, be holden to be within the intent and. meaning 
of every part o f this Act.

■XLI. [42 ]  And be it enacted, That all officers and soldiers of any troops, being 
mustered and in pay, which shall be raised or serving in any of the possessions 
or territories which are or may be under the government of the said Company, or 
places which are or may be occupied by persons subject to the government of the 
said Company, or by any forces of the said Company, under the command of any 
officer having a commission immediately from the Government o f any of the Pre
sidencies of the said Company, shall be liable to martial law, in like manner as the 
Company’s other forces are.

■X L I I . [43.] And be it enacted. That for the purposes o f this Act and of any 
Articles o f W ar to be made under the same, the Presidency o f Fort William in 
Bengal shall be taken and deemed to comprise under and within it all the terri
tories which by law are divisible between the Presidencies o f Fort William, in 
Bengal and Agra respectively, and shall for all the purposes aforesaid be taken to 
be the Presidency o f Fort W illiam  in Bengal.

}^ lJ I I .  And whereas the said Company, for the safety and protection of the 
territOTi^ under their government, iii addition to their land forces, maintain a 
marine e^ablishment, heretofore called^'The Bombay Marine,” but now called 
“ The Indmn Navy,” and by an Act passed in the 9th year of the reign of King 
George the Fbmth, intituled, “  An Act to extend the Provisions of the East India 
Mutiny Act to Bombay Marine,” reciting the said Act of the fourth year of 
King George the Kourth, and that it was expedient that discipline should be 
enforced in the saiuSMarine establishment in the manner provided .by the said 
Act o f the fourth year ofsKing George the Fourth |n respect to the Other forces of 
the said Company, it is en^ted, that the provisions of the said Act of the fourth 
year o f K ing George the FouHh, and the Rules and Articles o f W ar made and to 
be made by virtue thereof, sho^d extend and be applied to the service o f “  The 
Bombay Marine,’.’ and that all pei^ns in the service of the said Company belong
ing to the said Bombay Marine, whoNihould be commissioned or in pay as officers, 
or enlisted or in pay as non-commissiomad officers or soldiers respectively, in the 
said Company’s army, should be to all inteia^ and purposes liable to the provisions 
o f the said Act of the fourth year of his Maj^s^ King George the Fourth, and to 
the same Rules and Articles o f War, and t h e s ^ e  penalties, as the officers and 
soldiers o f the said Company’s other forces: AnoN^ereas it is expedient to pro
vide other means for enforcing discipline in the saioshlarine establishment called 
the “  Indian Navy;” Be it enacted, That for the retah^mg the forces of the said 
establishment in their duty, the Governor-general o f Inffia in Council shall have 
power to make laws and regulations for securing the observaime of an exact discir 
pline in the said service called “  The Indian Navy,” and for'teinging to a more 
exemplary and speedy punishment than the usual forms of the will allow all 
officers, engineers, soldiers, marines, seamen, and all others betonghi^ff to the said 
Marine establishment, who shall mutiny, or stir up sedition, or shall de^rt the said 
service, or shall commit any other offence which in its nature would be ctonizable 
by courts martial under this Act, or which may be against good discipline 11 
service, in the same and as full and ample manner, to all intents and purpose as
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by virtu^.pf an Act passed in the Session held in the 3d and 4th years o f the reign 
o f his lat\M ajesty K ing William the Fourth, intituled, “ A ct for effecting an 
Arrangement with the East India Company, and for the better Government of hia 
Majesty’s In^an Territories till the 80th day of April 1854, the said Governor- 
general in Council now has power to make any laws and regulations whatsoever, 
anything in the s^id last-mentioned Act or any other Act <>r Acts to the contrary 
notwithstanding.

X L IV . Provided\lways, and be it enacted. That in case the Court o f Directors 
o f the East India Company, under the control of the Board o f Commissioners for 
the Affairs of India, shall signify to the said Governoi’-general in Council their 
disallowance of any la w ^ r  regulations by the Said Governor-general in Council, 
made by virtue o f this Ack then and in every such case, upon i*eceipt by the said 
Governor-general in C ou n ^  of notice o f such disallowance, the said Governor- 
general in Council shall forthwith repeal ail laws and regulations so disallowed.

X L V . Provided also, and b e ^  enacted. That all laws and regulations made as 
aforesaid, so long as they shall rW ain unrepealed, shall be o f the same force and 
effect, within and throughout the s^d territories, as any Act o f Parliament would or 
ought to be within the same territories, and shall be taken notice o f by all Courts of 
Justice whatsoever, within the same territories, in the same manner as any public Act 
o f Parliament would and ought to be ta^en notice o f ; and i f  shall not be necessary 
to register or publish in any court o f ^ s tic e  any laws or regulations made by 
the said Governor-General in Council,

X L V I .  provided also, nnd be it enacted, 't ta t it shall not be lawful for the said 
Governor-general in Council, without the pr^ious sanction o f the said Court of 
Directors, to make any law or regulation wherroy power should be given to any 
Court, other than the Courts 6f  justice establisnied by the charters o f the Crown, 
to sentence to the, punishment of death any o f Hen^ajesty ’s natural-born subjects 
born in Europe, or the children of such subjects.

X L V II .  Provided also, and be it enacted, Tha^until the said Governor- 
general in Council shall have made laws and regulation\ffor the good government 
o f the said Indian Navy, by virtue of the powers of this A ^ f o r  that purpose given, 
all the provisions o f this Act, and the Rules and Artic les\ f W ar to be made by 
virtue thereof, shall extend and be applied to the said Marine establishment 
called “ The Indian Navy,”  and that all persons in the service o f the said Com
pany belonging to the said Iinjian Navy, who shall be commissJ^ed or in pay as 
officers, or enlisted or in pay as non-commis$ioned officers or solcUers respectively 
in the said Company’s Army, shall be to &1I intents and purposes Imble to the pro
visions o f this Act, and to the same Rules and Articles o f W ar,\nd the same 
penalties, aS the officers and soldiers o f the said Company’s other

{44. And be it enacted. That any officer or soldier sentenced by a court martial to 
imprisonment, with or without hay'd labour, whether directed to be kept in solitary 
confinement for the whole or any portion or portions of such imprisomnent or not., 
shall undergo such sentence in such public prison or other place as may in each Case 
be appointed by the officer confirming the proceeding? o f the court martial, and in 
default of appointment by any $uCh (fficer, then in such public prison or place as 
may be appointed by the officer commanding the regiment, corps or detachment to 
which the offender belongs or is attachedfi

{45. And be it enacted. That it shall he lawful fo r the officer commanding the 
regiment or corps, in the case of a prisoner undergoing the sentence v f a regimental 
court martial, o f his sole authority, and in alt other cases with the consent of the 
officer by whom the sentence of the court shall have been confirmed, to give at any 
period off any such imprisonmeni, and â  often as occasion may arise, an order 
directing that the prisoner be discharged, or be removed to some other public prison 
or place of confinement, there to undergo the remainder or any part of his sentence, 
and such prisoner shall accordingly on the production of such order be discharged 
or removed, as 'the case may be: Tmvided also. That the time of remoml from one 
public pristm or place o f confinement to another shall be reckoned as imprisonmmt 
wnd&' his sentence.']

{46.. And be it enacted, That it shall be lawful fo r the Governor-general iu 
Council, or the Governor in Council, or Governor at the said Presidencies respec-

. - ' lively,
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tivdy, to set apart any forts, barracks or other buildings now erected, or which On tlie New 
may hereafter be erected, or any part or parts thereof, as places where the sentences 
of courts martial may he carried into execution, and as military prisons, and to *^o„pLy? N îve 
declare that two or more separate and detached buildings shall he, and thenceforth Troops. ^
such buildings shall be deemed and taken to he, one military prison fo r the purpose — —------
of carrying sentences o f courts martial into execution, and fo r all other purposes 
whatsoever; and every military prison now existing, or tohich may hereafter be 
established, or so as cforesaid set apart or declared, shall be deerned to be a public 
prison within the meaning of this Actd\

\47̂  And be it enacted, That in all cases the term of imprisonment under the 
sentence, whether original or revised, of a court martial, shall be reckoned as comi- 
mencing on the day on which the original sentence and proceedings of the court 
martial shall be signed by the president.1

X L V I I I . [48. And whereas by an Act passed ip the 6th year o f the reign of 
His Majesty King George the Fourth, intituled, “  An Act to amend two Acts of 
the fifty-eighth year of his late Majesty, for regulating the Payment o f regimental 
Debts, and the Distribution o f the Effects o f Officers and Soldiers dying in Service, 
and the Receipt of Sums due to Soldiers;”  and o f the 4th year of his present Majesty,
“ for punishing mutiny and desertion of officers and soldiers in the service of the 
East India Company,” provision is made for the care, application and distribution 
of the effects and- credits o f officers and soldiers dn the said Company’s service, and 
it is expedient to render such provisions more effectual; Be it enacted. That it shall 
be lawful for all persons wdio may be employed or required by or under the 
authority o f any Articles o f W ar in force fo f the time being for the European 
officers or soldiers in the service o f the said Company, to take cate of, collect, or 
superintend or direct the collection o f the effects of officers or soldiers dying in 
the service o f the said Company out of the United Kingdom, to ask, demand and 
receive any such effects, and to commence, prosecute and carry on any actions ot 
suits for the recovery thereof, and to sell and dispose of the same, without taking 
out any letters of administration, either with any will annexed or otherwise, in 
every respect as i f  such officers or persons eftiploycd or required as aforesaid had 
been appointed executors, or had taken out administration o f suet effects; and no 
registrar of any court in the East Indies, or any person acting under the appoint
ment or authority of such court, ad coUigenda, or otherwise, shall in any manner 
interpose in relation to any such effects, unless required and authorized so to do by 
any such officer or persons employed o]‘ required as aforesaid, any Act or Acts, law, 
statute or usage to the contrary notwithstanding.

■X-L IX . [49.  ̂ And he it  enacted. That all sums o f money due by deceased officers 
and soldiers in respect o f any military clothing, appointments and equipments, ser̂  
vants’ wages due, and household expenses during the current month, or in respect of 
any quarters, or of n̂̂ y mess or regimental accounts, and all sums o f money due 
to any agent, or paymaster, or quartermaster, or any other officer, upon any such 
accounts, or on account o f any advance made for any such purpose, and also any 
charges, or expenses attending or relating to the illness or funeral o f any such 
officer or soldier, shall be deemed ahd taken to be regimental debts, and shall be 
paid out o f any arrears o f pay or allowances, or out of any prize or hounty-monej',
OF the equipage, goods, chattels and effects o f any officer Or soldier dying out of 
the United Kingdom while in the service of the said Company, in preference to 
any other debts, claims or demands whatsoever, upon the estate and effects o f 
such officer or soldier; and i f  any doubt shall arise as to whether any claim or 
demand made in relation to any officer nr soldier is a regimental debt or not, or 
whether such charges or expenses attending or relating to the illness or funeral of 
such officer or soldier are proper to be allowed, such question shall he decided 
and concluded by the order or certificate o f the Military Secretary to the 
(government o f the Presidency to which such officer or soldier shall have be
longed ; and all such payments shaR be good and valid- in lavV; and every person 
who shall make any suck payments out o f any such arrears of. pay, effects or 
proceeds as aforesaid, under the provisions o f this Apt, or in pursuance o f any such 
order or certificate o f such Military Secretary, or into whose hands any such 
money shall come, shall be and are hereby indenmified for and: in reSpeet of auch 
payments, and all other acts, matters and things done in pursuance of the pro
visions o f this Act, or o f the order or certificate o f the said Military Secretary, in
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relation to the distribution of such assets, any thing in any Act or Acts, or law or 
laws, to the contrary notwithstanding.

L. [50.] And he it enacted, That all such regimental debts shall and may be 
paid without probate o f any will being obtained, or any letters o f administration, 
or any confirmation o f testament, or letters testamentary or dative, being taken 
out of \hy\ any person; and the surplus only o f such arrears o f pay or allowances, 
prize or bounty-money, equipage, goods and chattels, or the proceeds thereof, shall 
be deemed the personal estate of the deceased, for the payment of any duty in 
respect of any probate, or o f any letters o f administration or confirmation of testa
ment, or letters testamentary or dative, or for the purpose o f distribution as per
sonal estate; and it shall be lawful for the said Military Secretary to order and 
direct the payment or distribution of any such surplus, in any case in which the 
same’ shall not exceed 500 Company’s rupees, without any probate or letters of 
administration or cUnfimjation o f testament, or letters testamentary or dative, or 
payment of any 'duty o f stamps, or upon legacies or otherwise ; and it shall also be 
lawful for any paymastpr or other person to issue any sum not exceeding the 
value of 500 Company’s 1-upees, which may he due to any officer deceased, or to 
the widow or relative of any officer deceased, or to the representative or repre
sentatives of any such ofiicer’s widow or relative in India, in like manner, without 
any probate or letters o f administration, or confirmation o f testament, or letters 
testamentary or dative, Or payment o f any duty of stamps, or upon legacies or 
otherwise, the same to be paid to the person who shall be notified by the said 
Military Secretary Rs aforesaid as being entitled thereto; and all such payments 
respectively shall be as vahd and effectual, to all intents and purposes, as if  the 
same had been made by or to any executor or administrator, or under the authority 
of any probate or letters o f administration or confirmation o f testament, letters 
testamentary or dative, any thing in any Act or Acts, or law or laws, to the contrary 
notwithstanding,

L i .  [5 i.] And be it enacted, That such effects, or the proceeds or surplus of 
such effects, o f any officer or soldier so dying, when remitted to any person under 
any order o f the Military Secretary to the Government o f any o f the said Com
pany’s Presidencies, or to such Military Secretary, shall not, by reason of coming 
to the hands o f such person pr Military Secretary, be taken to be assets or effects 
in the place to which such proceeds or surplus may be remitted, so as to render it 
necessary that administration should be taken out in reSpect thereof; and it shall 
he law’ful for the Military Secretary to the Government -of the Presidency to 
which the deceased officer or soldier shall have belonged, to order that such effects, 
or the proceeds or surplus of any such effects, shall be remitted to any other 
place in India w’here the same can more conveniently be paid over to the person 
or persons entitled thereto; and the Obedience to the orders o f such Military 
Secretary, in respect to the payment and disposal of any such effects, proceeds or 
surplus o f such effects, shall be a ijischarge from all actions,* suits and demands in 
respect thereof to any person to whose hands any such effects, proceeds or surplus 
shall have come, and which shall have been paid and disposed o f under the order 
o f such Military Secretary.

Mode of administer- LH . [52. j  And he it  enacted. That the effects or the proceeds or surplus of 
®tich effects of any such officer or soldier dying as aforesaid, which shall remain 
after satisfying such regimental debts as aforesaid, shall, with all convenient 
speed, be transmitted to such Military Secretary by the officer or person employed 
or required to take care of, collect and receive the same as aforesaid; and such 
Military Secretary shall cause the same, or the surplus thereof remaining after 
satisfying such debts, and after such payment and application as is hereinbefore 
authorized, to be paid to the executor or legal representative ( i f  in India) o f such 
officer or soldier; or i f  such executor or legal representative shall not be in India, 
or shall not, within twelve months from the death o f such officer or soldier, elafra 
such surplus, then and in that case Such Military Secretary, shall remit the said 
surplus to the Court o f Directors of the said Company in London, to be by them 
paid to the executor or legal representative o f  such officer or soldier so deceased; 
and such remittance, at the end of twelve months as aforesaid, shall be a discharge 
to such Military Secretary from all actions, suits and demands in respect of sueh 
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tration with the will annexed, or otherwise, in respect of such surplus ; and in all to take out adminis- 
cases in which the surplus so to he remitted by the said Military Secretary to the courrof°Wrec\'̂ ^̂  
said Court o f Directors in London shall not exceed 50/., it shall be lawful for the may distribute 
said Court o f Directors to order and direct the payment and distribution thereof noTexceediû êo/̂  
to the parties entitled thereto, without any probate, letters testamentary or dative,  ̂
or payment o f any duty o f stamps Upon any legacies or Otherwise.

t f f l .  [53.1 whereas it is expedient that the benefit of provisions, similar preceding provisions 
in principle and extent o f operation to those hereby enacted, respecting the as to the effects of 
collection and conversion into money o f the elfects of officers or soldiers dying in soldiers extended to 
the service o f the said Company out o f the United Kingdom, and the nature and the Indian Navy, 
priorities o f debts of such officers or soldiers, and the general administration of the 
proceeds or surplus o f such effects, should be extended to the Indian Navy; Be it 
therefore enacted. That the Governor-general o f India in Council shall have power 
to make laws and regulations m manner aforesaid  ̂te fee eufejeet te saeb disalloWaBOe as 
aforesaid  ̂ for providing for the due collection and Conversion into money, the 
priorities and discharge o f debts out of, and the application, remittance and 
distribution o f the effects and credits o f officers, engineers, soldiers, marines, 
seamen, and all others belonging to the said Marine establishment called the 
Indian Navy, who shall happen to die in the service Of the East India Company 
out of the United K ingdom ; provided that such laws and regulations, so far as 
the nature and circumstances of the different cases tvill permit, shall in principle 
and substance be conformable to, and in extent o f benefit shall not exceed the 
provisions hereinbefore contained respecting the administration o f the effects o f 
officers and soldiers so dying in service as aforesaid; and for the purpose of 
distribution o f the surplus of the effects o f such officers, engineers, soldiers, 
marines, seamen, and all others belonging to the said Indian Navy, under any 
such laws and regulations in cases in which their legal representatives shall not be 
in India, such surplus shall be remitted to the Court o f Directors of the said 
Company in London; and in all cases in which the same shall not exceed 50/., it 
shall be lawful for the said Court of Directors to order and direct the paymtefit 
and distribution thereof to the parties entitled thereto, without any probate, 
letters testamentary or dative, or payment o f any duty o f stamps upon any 
legacies or otherwise; [and provided also. That in case the Court o f Directors of 
the JEast India Company, under the control of the Board, of Commissioners for the 
affairs of India, shall signify to the said Governor-general in Council their 
disallowance of any such laws and regulations by the said Governor in Council, 
made by virtue of the authority hereinbefore given, then and in every such case, 
upon receipt by the said Governor-geiieral in Council of notice of such disallowanOe, 
the said Governor-general in Council shall forthwith repeal such laws and regulations 
so disallowed; but so long as suck laws and regulations shall remain, unrepeAltd, 
they shall be of the same force and effect as amy Act of parliament would or aught 
to be ; and it shall not be necessary to register or publish in any court of Justice 
any such laws or regulations made by the said 'Governor-general in Council; 
provided also. That until the said Governor-general in Council shall have made such 
laws and regulations, all the provisions of this Act made for the care, application 
and distribution o f the effects and credits o f officers and soldiers in the said 
Company’s service shall extend and be applied to the said Marine establishmentpalled 
the Indian Navyl\

[541] And be it enacted, llia t  in all places where the said Company’s 
forces now are or may be employed, or where any body o f  Her Majesty’s force» 
may be serving with the forces o f the said Company, situate beyond the juris- 
diction of the Court of Requests established at the cities of Calcutta, Madras 
and Bombay respectively, actions o f debt, and all personal actions against officers, 
all persons licensed to act as sutlers to any corps or detachment, or at any 
station or cantonment, all persons resident within the limits of a military canton* 
ment, or otteer persons amenable to the provisions o f this Act, shall be cognizable 
before a Court of Requests composed of military officers, and not elsewhere, pro
vided the value in question shall not exceed 400 Company’s rupees, and that 
the defendant was a person of the above description when the cause o f action 
arose, which Court the commanding officer o f any Btatien [camp, garrison] or can
tonment is hereby authorized and empowered to convene ; and the said Conrt 
shall in all practicable cases consist of five commissioned officers, and in no instance 
of less than three, and the President thereof shall in all practicable cases be a 
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field officer, and in no case be under the rank o f a Captain; and every member 
having served five years as a commissioned officer, and the President and members 
assisting at any such Court, before any proceedings to be bad before it, shall take 
the following path upe» the Sely Evaa ^ is te, which oath shall be administered by 
the President o f the Court to the other members thereof, and to the President by 
any member having fij’st taken thp oath ; (that is to say)

I, _ , swear, That I  will duly administer justice according to
the evidpnee in the matters that shall be brought before me.

“  Eo help me G od.”

And [a//] witnesses before any such Co-urt shall be exam ined^ eaffijwkieb 
6ueb eoHfts hereby auffi-ori-zed te ©f i f  natives ©f fest fediesj ©a ©affi
©F sel^aa deeleFati©% as ffie eiFeamstaBees ©f fhe ease «say require ; \ofteT having been 
sworn by such Pouj% according to the forms of their respective religions] and 
it shail be competent for such Courts, upon finding any debt or damage due, either 
to award execution thereof generally, or to direct that the whole or any part 
thereof shall be stopped and paid over to the creditor out o f any pay or public 
money which may be coming to the debtor in the current \month] or any 
future month \pr months], or to be paid by instalment on sufficient security; and 
in case the execution shall be awarded generally, the debt, i f  not paid forthwith, 
shall be levied by seizure and public sale of such o f the debtor’s goods as may be 
found within the camp, garrison or cantonment, under a Written order o f the 
commandipg officer, grounded on tha judgment o f the Court, aiid the goods of 
the debtor, i f  found within the limits of the Gemfstafs [̂ camp] garrison or canton
ment to which the debtor shall belong at any subsequent time, fehall be liable to 
be seized and sold in satisfaction of any remainder o f such debt or damages ; and 
i f  sufficient goods Shall not be found* within the limits o f the camp, garrison or 
cantonment, tha[e]n any public money or any sum not exceeding ffi© half 
pay accruing fnonthlŷ ]̂  to the debtor, shall be stopped in liquidation o f such debt 
or damage, and i f  such debtor shall not receive pay as an officer, or from any public 
department, but be a sutler, servant or follower, he shall be arrested by like order 
o f the commanding officer, and imprisoned in some convenient place within the 
military boundaries for the space of two months, unless the debt be sooner 
paid.

EE, [55.] And be it enacted, That any person wilfully and knowingly giving 
false testimony on oath or solemn declaration or affirmation in any case wherein 
an oath or solemn declaration is required to be made, shall be deemed guilty o f 
wilful and corrupt perjury, and being thereof duly convicted, shall be liable to such 
pains and penalties as by any law in force in India any persons Convicted o f wilful 
and corrupt perjury are subject and liable t o ; and every commissioned officer 
convicted before a general court martial of perjury shall be cashiered, and every 
soldier or other person amenable to the provisions o f this Act found guilty thereof 
shall be punished at the discretion of a general or regHBtartal [other] court 
martial.

EEI. [5ffi] And be it enacted. That any action which should be brought against 
any person for anything to he done in pursuance o f this Act shall be brought 
within six months [of the commission of the act on account ofmMch smCh suit shall 
be institutes^ ; and it  shall be lawful for every such person fb plead thereunto the 
general issue of not guilty, and to give all special matter in evidence to the jury 
which shall try the issue; and i f  the verdict shall be for the defendant in any such 
action, or the plaintiff therein become nonsuited, or suffer any discontinuance 
thereof, the Couft in which the said matter shall be tried sbaU allow unto the 
defendant treble costs, for which the said defendant shall have the like remedy 
as in other cases where costs by the laws o f this realm are given to defendants; 
and every action against any person for anything to be done in  pursuance of this 
Act, or against any member or minister o f a court martial, in respect of any 
sentence o f speh court, or o f anything done by virtue or in pursuance o f such 
sentence, shall be brought ill some of the Courts of Record at the Presidency 
under which speh persoif is serving, or in the Courts of Record at Westminster, 
or in Dublin, or the Court of Session in Scotland, and iE  ho other court 
whatsoever.

d W .
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4»V-I I . [5/ .] And be it enacted. That all penalties by this Act imposed for 
persuading or procuring any soldier to desert may and shall be sued for and be 
recoverable in any Court o f Record at the Presidency under which such offender 
shall be resident ; provided that no action shall be brought or prosecution carried 
on by virtue o f this Act for the penalties aforesaid, unless the same be commenced 
within six months after the offence is committed.

•L-V I I I . [5S.] Provided always, and be it enacted, That nothing in this Act 
contained shall in any manner affect Her Majesty’s Royal Prerogative of mercy.

4,IX , [5P.] And be it enacted. That this Act shall commence and take effect 
from and after the f e t  day e f  January e-xeept whepe any ethrsr eemmcneemeat ie
partieular-Iy direetedy \recdpt and promulgation thereof in General Orders hy the 
Governor-general in Council or Governor in Council, at any of the said Preddencies-  ̂
and that from and after such day all powers and provisions contained in the said 
Act of the {the third and~\ fourth year[^] o f the reign of Ids late [Her present] 
Majesty -King Georgo die -Feuirtb shall cease and determine, and that the said Act 
shall be and is hereby repealed.

Mode of recovering 
penalties for procur
ing desertion.
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Royal Prerogative.

Commencement of 
this Act, and repeal 
of former Act.

S C H E D U L E  to which the A ct  refers.

F o rm  of O ath  to be taken by the President and Members of Courts Martial.

Y O U  shall well and truly try and determine according to the evidence in the [ease and 
matter, {or in the] several cases and matters) which shall be brought before you upon the 
general court martial now assembled.

So help you Gon.

I., A. B ., do swear, that I will duly administer justice as a member of the general court 
martial now assembled upon the [case and matter {or upon the] several cases and matters) 
wliich shall be brought before the same, according to the Rules and Articles for the better 
government of the forces o f the E ast India Company, and according to an Act of Parlia
ment now in force for the punishment of mutiny and desertion of the said forces, and other 
crimes thei-ein mentioned, without partiality, favour or affection ; and if  any doubt shall arise 
which is not explained by said Articles or Act, according to my conscience, the best of my 
understanding, and the custom of war in the like cases; and I further swear, that I will not 
divulge any sentence of the court until it shall be duly approved or published in general 
orders; and I further swear, that I will not upon any account, or at any time whatsoever, 
disclose or discover any vote or opinion of any particular member of the court martial, 
unless required to give evidence thereof as a witness by a court of justice or a court martial 
iu due course of law.

So help me G od.

F orm  of O ath  to be taken b y  the Judge-Advocate or Person officiating as such.

I do swear, that I will not, upon any account whatsoever, disclose
or discover any vote or opinion o f any particular member of the court martial, unless re
quired to give evidence thereof as a witness by a court of justice, or court martial in due 
course of law, [and that I  will not, unless it he necessary fo r the due discharge o f my official 
duties, disclose the sentence o f  the court until it shall be duly approved.]

So help me Gon.

No. n .

R U L E S  A N D  A R T IC LE S
For the better Government o f the Officers and Soldiers in the Service of the East Legis. Cons.

India Company. 14 Dec, 1844.

Freia ■tst day ef J-emuary ■i-844’.
S e c t io n  I.— Divine Worship.

Article 1. A n y  officer or soldier who shall speak against any known article of 
the Christian faith shall be delivered over to the civil magistrate, to be proceeded 
against according to law.

Article 2. Any officer or soldier who, not having just impediment, shall not 
regularly attend divine service' and sermon, in the place appointed for the as
sembling o f the coi*ps to which he belongs, or who shall wilfully absent himself, 
or who, being present, shall behave indecently or irreverently, or who shall use 
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any nnlawful oath and execration, shall, i f  an officer, be brought before a genera! 
court martial, and on being convicted thereof be publicly and severely repri
manded, and i f  a soldier, shall be brought before a regimental and other court 
martial, and on being convicted thereof, shall, for the first offence, forfeit six 
annas, to be deducted out o f his next pay, and, for the second offence, not only 
forfeit six annas, but be laid in irons for 12  hours, and for every like offence shall 
suffer and pay in like manner; and the money so forfeited shall be applied to the 
use o f the sick soldiers o f the troop or company to which the offender belongs.

Article 3. Any officer or soldier who shall profane any place dedicated to 
divine worship, or shall offer violence to a chaplain o f the army or to any other 
minister of God’s word, shall be liable, i f  an officer, to such punishment as by a 
general court martial shall be awarded, and i f  a soldier, to such punishment as 
by a general, district or garrison court martial shall be awarded.

S e c t io n  I I . —Crimes and Punishments.

Crimes punishable with Death, Transportation, &c.

Article 4. Any officer or soldier who shall begin? excite, cause or join in any 
mutiny or sedition in the regiment, troop or company to which he belongs, or in 
any other regiment, troop or company, either o f land or marine forces, or in any 
party, post, detachment or guard, on any pretence whateV^, or who being pre
sent at any mutiny or sedition, shall not use his utmost endeavours to suppress the 
same, or who coming to the knowledge o f any mutiny or intended mutiny, shall 
not without delay give information thereof to Ws commanding officer; or.

Article 5. Who shall desert from the Company’s service (whether or not he 
shall re-enter or re-enlist in the same);

Shall, i f  an officer, suffer death, or such other punishment as by a general court 
martial shall be awarded;

And i f  a soldier, shall suffer death, transportation, or such other punishment as 
by a general court martial shall be awarded.

Article 6. Any officer or soldier who shall hold correspondence with or give 
intelligence to the enemy, directly or indirectly, or relieve with money, victuals or 
ammunition, or knowingly harbour or protect an enemy; or.

Article 7. Who shall misbehave himself before the enemy, or shamefully aban
don or deliver up any garrison, fortress, post or guard committed to his charge, or 
which it was his duty to defend; or shall compel, o f speak words, or use other 
means to induce, the governor, or commanding officer, or any other person to 
deliver up to the enemy or to abandon any garrison, fortress, post or guard; or,

Article 8. Who shall leave his commanding officer or his post or colours to go 
in search of plunder; or.

Article 9. Who shall strike a superior officer, or draw, or offer to draw, or lift up 
any weapon, or offer any violence against him, being in the execution o f his 
office; or.

Article 10. Who shall disobey the lawful command of his superior officer; or.

Article 11. Who shall do violence to any person bringing provisions or other 
necessaries to the [camp or] quarters of the forces, or shall force a safeguard, or 
break into any house, wine-cellar, warehouse or other place for plunder; or.

Article 12. Who shall treacherously make known the watchword to any person 
not entitled to receive it according to the rules and discipline o f w ar; or,

Article 13. W bo [in operations in the field] shall, by discharging fire-arms, 
drawing swords, beating drums, making signals, using words, or by any means 
whatever intentionally occasion false alarms in action, camp, garrison or quarters ; 
or.

Article 14. W ho shall cast away his arms or ammunition in presence o f an 
enemy; or.

Article
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leave it before regularly relieved; Articles of War
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martial shall be awarded; Troops. ^
And if  a soldier, shall suffejr death, transportatiou, or such other punishment as 

by a geueral court martial shall be awarded.

Article 16. Any officer or soldier who shall embezzle or fraudulently misapply 
monies with which he may have been entrusted for any military purpose, or who 
shall unlawfully sell, embezzle, fraudulently misapply, or wilfully suffer to be spoiled 
any provisions, forage, arms  ̂clpthipg, ammunition or military stores, or be concerned 
in or connive at the same; . '

Shall, on conviction before a general court martial, be liable to be transported 
as a felon, [either] for life or for any certain term of years, or to such other punish
ment as shall accord with the provisions o f the Mutiny Act for the forces of the 
East India Company, and with the usage o f the service.

Crimes not punishable with Death of Transportation.

Article 17. Any officer or soldier Who shall use traitorous or disrespectful words 
against our Eoyal Person, or any of our Royal Fanfily; or.

Article 18. W h o ^ a ll advise or persuade any other officer or soldier to desert 
the said Company’s or our service. Or who shall knowingly receive and entertain 
any deserter, and shall not immediately on discovery give notice to his command
ing officer, or to the A  (^jutant-general o f the Army, or shall not cause such 
deserter to be apprehended by the civil power ; or,

Article 19, Who shall be found drunk on any duty undm* arms; er.

Article 20. Who being under arrest, or in prison, shall leave or escape from his 
confinement before he is set at liberty by proper authority; or.

Article 21. Who shall send any flag of truce to the enemy “without due autho
rity ; or.

Article 22. Who shall give a patrol or watchword different from what he re
ceived, without good and sufficient cause; or,

Article 28, Who shall, in operations in the field, spread false reports, by words 
or letters, or create unnecessary alarm by spreading Such reports, either in the 
vicinity or in rear o f the army; or,

Article 24. Who shall in action, or previously to going into action, use words 
tending to create alarm or despondency ; or,

Article 25. Who shall, either verbally or 4n writing, disclose the numbers, 
position, magazines or preparations of the army for Sieges or movements, and by 
such mischievous communications produce effects injurious to the Urmy and oUr 
service or that of the said Company; or.

Article 26. Who shall leave the ranks in Order to secure prisoners or horses, or 
on pretence o f taking wounded officers or men to the rear, without orders from his 
superior officer; or.

Article 27. Who [in operations in the field] shall leave his guard, picquet Or 
post, or shall be taken prisoner by any want o f due precaution, pr by disobedience 
o f orders, or fall into the enemy’s hands by passing through outposts; or,

Article 28. Who shall irregularly detain, seize or appropriate to his own corps 
or detachment, bread, spirits, forage or any supplies proceeding to the army, con
trary to the orders issued in that respect; or.

Article 29. Any officer who shall behave in a scandalous, infamous manner, 
unbecoming fhe character of an officer and a gentleman; or,

Article 30. Who being in command of any garrison, fort [cantonment,] or barrack, 
shall connive at the exaction o f exorbitant prices for houses or stalls let to sutlers, 
or lay any duty upon, or take any fee or advantage, or be in any way interested in the 
sale o f provisions or merchandize brouglit into places under his command; or,
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Article 31. Any officer or soldier who shall wilfhlly neglect or refuse to deliver 
over to the civil magistrate, or to assist in- the apprehension of officers or soldiers 
accused of crimes punishable by law, when required to do so by competent autho
rity; or.

Article 32. Who shall impede the Provost Marshal, or any other officer legally 
exercising authority, or refuse to assist him when requiring his aid in the execution 
of his duty; or.

Article 33. Who, being concerned in any fray, shall refuse to obey any other 
officer (though of inferior rank) who shall order him into arrest, or shall draw his 
sword «p©e, [or lift up any weapon\ or offer violence te [agaiiistl Such officer; or.

Article 34. Who shall protect any person from his creditors Ott the pretence o f 
his being a soldier, or who Shall protect any soldier not actually doing' duty as such 
in any manner not allowed by the Act o f Parliament for pimisffing mutiny and 
desertion of officers and soldiers in the service o f the East India Company, and 
according to the true intent and meaning of the said A c t ;

Shall, i f  an officer, for each and every one of the aforesaid offences, on con
viction thereof before a general court martial, be cashiered ; and, i f  a soldier, shall, 
on conviction thereof before n general, district or garrison court martial, be liable 
to such punishments as shall accord with the provisions of the said Mutiny Act 
for the forces o f the said Company, and with the usage of the service.

>/
Crimes punishable With Loss o f Pay, or o f Pay and Pension, in addition to

Other Punishments.

Article 35. Any soldier who shall be found guilty o f desertion by a general, 
district or garrison court martial, where such finding shall be duly approved, or 
o f felony by a general court martial, or in any court o f civil judicature, shall 
thereupon forfeit all advantages as to additional pay {good conduct payf\ and to 
pension on discharge {which, might otherwise heeve accrued from the length of his 
former serrme,] in Edition to any punishment which may be awarded; and more
over, in case o f his being found guilty o f desertion as aforesaid, shall forfeit his pay 
for the days on which he shall have been absent by such desertion, {and in addition 
to any other punishment, it shall be lawful for a district or garrison court martial 
to sentence a soldier convicted of desertion to forfeiture of all advantages as to ad
ditional pay and pension on discharge, which might accrue from future service.']

Article 36. Any soldier who shall malinger, feign or produce disease Or infirmity, 
or be detained in hospital in consequence of materially injuring his health by his 
own vice or intemperance, and thereby rendering bimself unfit for service, or 
absent himself from an hospital whilst under medical treatment, or be guilty of 
a gross violation of the rules o f the hospital, or intentionally delay his cure, or wil
fully aggravate his disease or infirmity; shall be tried for disgraceful conduct, and 
i f  convicted be liable to the punishments attached to that offence; or,

Article 37. Any soldier, whether on or off duty, who shall become maimed or 
mutilated by the ffiing off of his musket, or by any other means, shall be forthwith 
put upon his trial before a general or district court martial. I f  the Court martial 
shall be of opinion that such maiming or mutilating was the effect nf accident, 
and not of design, the proceedings of the court shall be transmitted through the 
Judge Advocate-general to the Commander-in-chief, and by him tO the O ovem - 
ment of the Presidency to which such soldier belongs, in order that the same 
Government may, when the case comes before it, have the best means o f arriving 
at a just decision, according to which it may recommend to the Court o f Directors 
o f the East India Company either to grant or withhold the pension. I f  the court 
martial shall be of opinion that such maiming or mutilating was the effect o f 
design, and not of accident, in that case the soldier shall be liable to the punish
ments attached to disgraceful Conduct, and shall not he discharged from the said 
Company’s service (nnless specially directed by the Commander-in-chief to be 
discharged), hut shall be retained and employed on such duties or military work 
as the Government of the Presidency to which he belongs may from time to time, 
direct through the Commander-in-chief at such Presidency; or,

Article 38. Any soldier who shall he convicted o f having tampered with his 
eyes, or of having caused a partial or total loss of sight by his vice, intemperance 
or other misconduct, shall not be entitled to his discharge, or to a pension, but 
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shall be subjected to the punishments attached to  disgraceful conduct, and shall 0“ New 
be detained in an eye infirmary or military hospital, or shall be discharged and fof tfarEa^rnidia 
sent to his parish, according to the directions given from time to time to the Com- Company’s"Native 
mander-in-chief; or. Troops.

Article 39. Any soldier who shall be convicted o f stealing money or goods, the 
property of a comrade, or o f a military officer, or of any military o r , regimental 
mess; or.

Article 40. Any officer who shall knowingly make a false return or report to 
the local Government, to the Commander-in-chief, Or to any superior officer 
authorized to call for such return o f thO state o f any regiment, troop or company, 
garrison or corps under his command, or who shall, through design or culpable 
npglect, omit or refuse to make or send the same; or,

Article 41. "Who shall make a false muster o f man or horse, or shall knowingly 
allow or sign any muster-roll, pay-list, certificate or return, wherein such false 
statement is contained, or any duplicate thereof, or who shall intentionally allow 
to be given any untrue documents, or conceal or omit the true facts directed to 
be stated, whereby to excuse any officer or soldier from muster or duty, by with
holding the names of absent persons, or the true reasons and time o f absence; or,

Article 42. Who shall by any false statement, certificate or document, or omis
sion o f the true statement, attempt to obtain for any officer or soldier, or other 
person whatever, any pension, retirement, half-pay, gratuity, transfer or dis
charge ; or.

Article 43. Any officer or soldier who shall be privy to the making of any false 
entries, alteration or erasure in any account, description, book, attestation, record 
or discharge, or other document, whereby the real services, causes o f discharge or 
disability, wounds, conduct o f or sentences of courts martial upon any person 
whatsoever, shall not be truly given, or who shall wilfully omit to report or record 
any other facts relating thereto, which it was his duty to havê  done in conformity 
with the regulations o f the said Company’s service ; or, ,

Article 44. W ho shall intentionally give in any false return or report or state
ment whatsoever of arms, ammunition, clothing, stores or any provisions belonging 
to the said Company, or for the use of their forces, or who shall by any false 
document be concerned in or connive at any fraudulent embezzlement of the 
stores aforesaid, or who shall, by producing any false certificates or vouchers or 
accounts, or in any other way, misapply the public money, for purposes other than 
those for which it was intended ; or.

Article 45. W ho shall, by any concealment or wilful omission, attempt to evade 
the true spirit and meaning o f the said Company’s orders and regulations relating 
to the foregoing points; or, '

Article 40. Any soldier who shall commit any petty offence o f a felonious or 
fraudulent nature, to the injury o f or with intent to injure any person, civil of 
military; or.

Article 47. Any soldier who shall be guilty o f any other disgraceful conduct, 
being o f a cruel, indecent or unnatural kind;

Shall, i f  an officer, for each and every one of the afpibsaid oflfenees, on convio 
tion thereof before a general court martial, be cashiered;

And i f  a soldier, shall, on conviction thereof before a general district or garrison, 
court martial, be liable, in addition to corporal punishment, or to imprisonment, 
or to any other punishment which the court may he competent to award, to for
feiture te [o/ ] all claim to pension on discharge, and of all additional pay whilst 
serving, [whiclt might otherwise have accrued from the hngtli of hiS former service, 
or to forfeiture of such advantage absolutely, whether it might have accrued from 
past service or might accrue from future service, according to the nature of the 
case\, and be liable to be discharged with ignominy from the said Company’s ser
vice ; \and i f  tried before a general court martial for any of the aforesaid offendes, 
shall on proof thereof be further liable to general service.̂

Article 48. Any soldier who shall have been drunk four times within twelve 
ndonths, or twice drunk when on or for duty or parade, or on the line of march, as 
proved by reference to the defaulter’s book, or by any other satisfactory evidence,
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shall in all cases be deprived of his liquor when issued in kind, or of his allowance 
in lieu of liquor \or of eight pices a.day of his pay^ for any period not exceeding 
six months, if convicted before a regimental [or other inferiorl court uiartial; and 
for any period not less than six months, and not exceeding two years, if convicted 
before a district or garrison court martial for habitual drunkenness; and in 
addition to any such punishment the court may (if it shall think fit) sentence 
such offender to any other punishment which the court may be competent to 
award.

Any soldier who, at any time within six months after a conviction for habitual 
drunkenness, shall be drunk twice, 6r Shall be once drunk, when [on or] for duty 
or parade, or on the line of march, shall, on proof thereof, be again convicted of 
habitual drunkenness, and shall over and above any former forfeiture or forfeitures 
of his liquor when issued in kind, or of liqUor-money [or of pap], be fttrther 
deprived of eight piee [pices'] a day of his pay for any period not [ex
ceeding] six months, if convicted before a I’eginlental [or other inferior] court 
martial, and for any period not less than six nionths, and not exceeding two years, 
if convicted before a district or garrisop court martial; and in addition to such 
punishment the Court may sentence such offender to any other punishment which 
the court may be competent to award.

But in no case shall any soldier, fiy reason o f being drunk, on or for duty or 
parade, or on the line Of match, or by reason habitual drunkenness, be at any 
time placed under forfeitures (whether of hquerw liquor money [or of pay or of 
hotK\) exceeding in the whole the amount o f two annas per diem : such soldier, 
nevertheless, being again convicted of being drunk on or for duty or parade, or on 
the line o f march, or o f habitual drunkenness, may be sentenced to any other 
punishment which the court is competent to award.

Article 48. [^9 .] Any soldier who, without leave from his commanding officer, 
shall absent himself from his quarters, garrison or camp, or from his troop, company 
or detachment, or who, without a pass or leave in writing from his commanding 
officer, shall be found one mjle or upwards from the camp, shall, on conviction 
thereof be furniehed [punished] according to the degree o f the offence, by a regi
mental or other court martial ;  and in addition to any punishment which the court 
may award, shall-forfeit [the rate per diem of] his pay for the day or days on which 
he shall have been guilty o f the offence.

Article 49. Any soldier who shall absent himself without leave for any period 
not exceeding five days, and who shall not account for the same to the satisfaction 
o f the commanding officer, may be deprived o f [the rate per diem of] his pay for 
the day or days of such absence, by a direction to that effect by such commanding 
officer, in addition to Such other" punishment as such commanding officer has 
authority to inflict; but such soldier so ordered to forfeit his pay may insist upon 
being tried by a court martial for his offence, instead o f submitting to such 
forfeiture.

Article 50. Any soldier who shall be druUk when on or for duty or parade, or 
on the line of march, may, on conviction thereof by a regimental or other court 
martial, be sentenced to be deprived o f eight ^ee [pices] a day o f his pay, for any 
period not exceeding thirty days, in addition to any other punishment which Such 
court shall award.

Crimes not punishable with Forfeiture of Pay and Pension, except by General
Courts Martial.

Article 51. Any officer or soldier who shall behave himself with contempt or 
disrespect towards the General or other Commander-in-chief o f the Forces, or shall 
speak words tending to his hurt Or dishonour; or.

Article 52. Who shall have signed certificates, returns or forms o f accounts in 
blank, before the Paymaster, Quartermaster or other person concerned in making 
up the said documents has inserted therein the whole o f the circumstances for 
which the officers’ signature is to be a voucher; or.

Article
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Article 53. Who, when in command of a guard, picquet or patrol, shall with- Artides^f Wtr 
out proper authority release any prisoner committed to his charge, or shall suffer for ihe East India 
him to escape; or, Company’s Native

Troops.
Article 54. M’’ho shall not, wjthin twenty-four hours after the commitment of ' 

any prisoner, or as soon as he shall be relieved from his guard or duty, give in 
writing the prisoner’s name and crime, and the name and rank o f the officer or 
other person who committed him, to the officer commanding the garrison or 
regiment to whom he may be ordered to report; or.

Article 55. W ho shall neglect to obey any garrison or other orders; or.

Article 56. Who shall unnecessarily detain any prisoner in confinement without 
bringing him to trial; or.

Article 57. W ho rfiah gw% send? cenvoyy er peemete a ehalleage t© any other ^ e e r  
t© fight a daeh ©e shall upbra-id eeethef ^  refusing a ehalleag% ©¥ i f  commanding a 
guard, shall knowingly and willingly suffer any person to go forth to fight a 
duel; or.

Article 58. Any soldier who shall hire or hny officer or non-commissioned 
officer who shall connive at a soldier hiring another person to do his duty for 
him ; or,

Article 59. Any officer or soldier who shall fail to appear at the place of parade 
or rendezvous appointed by his Commanding officer, or shall go from thence Without 
leave before he shall be relieved, or who shall, without urgent necessity, quit bis 
platoon or division; or.

Article 60. Who in any part o f  the territories under the government Of the 
said East India Company, or elsewhere, [in time of peace,'] shall by discharging 
fire-arms, drawing swords, beating drums, or by any other means whatever, occa
sion false alarms in camp, garrison or quarters; or.

Article 61, Any officer or soldier who shall permit horsey cattle or carriages 
pressed for baggage to be overloaded, or who shall permit the *person attending 
them to be ill-treated, or to he forced to take upon their carnages (except 
on emergencies, as provided for by law) any Women, or any soldiers, other than 
the sick and lame, or who shall refuse to certify the sums due for horses, cattle 
and carriages, and the name o f the corps employing them; or.

Article 62. Any soldier Who shall sell, lose or spoil his arms, accoutrements or 
necessaries, or sell, lose or ill-treat his horse; or,

Article 63. Any officer or soldier who shall commit any waste or spoil, either in 
walks o f treiss, parks, warrens, fish-pondsj houses or gardens, vineyards, olive 
groves, corn fields, enclosures or meadows, or shall maliciously destroy any 
property, whether belonging to aa j o f our subjects or other persons entitled to 
our protection or to the protection o f the sai(J Company, or to inhabitants o f other 
countries, unless the destruction o f property shall be ordered by the Commander- 
in-chief, to annoy rebels or other enemies in arms against US or the said Com
pany; or.

Article 64. Any officer or non-commissioned officer who shall strike or othei’- 
wise ill-treat’ any soldier ;

Shall, i f  an officer, on conviction of any o f the aforesaid offences, be liable 
to be cashiered, or suffer such other punishment, according to the nature and 
degree o f the offence, as by the judgment o f a general court martial may be 
awarded ; and i f  a non-commissioned officer or soldier shall, ojl conviction o f any 
o f the aforesaid offences, be punished-accoi’ding to the nature and degree o f the 
offence by a general, district, garrison, regimental or other court martial.

Article 65. And all crimes not capital and all disorders and neglects, which 
officers and soldiers may be guilty of) to the prejudice of good order and military 
discipline, though not specified in the foregoing cases, or in these our Articles of 
War, shall be taken cognizance o f by courts martial, according to the nature 
and degree o f the offence.

14. 3F 4  S|:eriOx •
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Section I I I . — Courts Martial.

No. 2.
On the New
Articles of War
for the E^t India Article 66. A  general court martial, held in the territories under tliC Presiden-

Fort William, Fort St. George and Bombay respectively, shall consist of 
- not less than 13 commissioned officers, i f  convened \in any place out of our

dominions, or of the possessions or territories which are or may be under the govern
ment of the said Company, or~] at Prince of Wales Island, Singapore or Malacca, [or 
the settlements on the coast of China,1 shall consist o f not less than five commissioned 
officers; and no judgment of death shall pass "vvithout the concurrence o f two- 
thirds at least of the officers present; and the president shall in no ease be the 
officer commanding in chief, or governor of the garrison vfhere the offender shall 
be tried, (nor under the degree o f a^eld offiiCer, unless wherO a field officer cannot 
be had, nor in any case whatsoever under the degree of a paptain); and no field 
officer shall be tried by any person under the degree of a captain.

Article 67. N o  sentence o f a general court martial shall be put in execution till 
after a report shall have been made of the whole proceedings to the officer com
manding in chief, or to some other person duly authorized to confirm the same, 
and until his direction shall have been signified thereupon.

Article 68. N o  offender convicted before a general court martial, shall be liable 
to be sentenced to any corporal punishment exceeding 200 lashes.

Article 69. Whenever any commissioned officer shall be convicted before 
a general court martial of any o ffe n c e  for which such officer may be sentenced 
to such punishment as may be awarded at the discretion o f the court, the court 
may in all such cases adjudge sUCh officer to be suspended from rank and pay and 
allowances for a stated period, or to [tes  of army or regimental rank, in addition to 
any reprimand or other punishment ’Which it may axoard, by reducing him to the 
bottom, or to any other place, on the list o f the regimental rank in which he may be 
seroing, or to the last or any other place on the list <f the army rank which he holds, 
and in all cases of an officer so sentenced to loss (ff' rank, the. loss of rank may be 
inflicted on either army or regimental rank, or in both of those ranks'}, lese his 
er saeh perlden e f hisrs^hj iaffie er iathe êgimeafej battahea er eefpsr aecordiag to
die date e f his ©eausassiefij e5 his seaieFityj €tt diseretiea ©f the eeupt; fey adj udging sueh 
effiees t© fee placed lewe^ e »  ̂ te hst ©f raah whiA saeh effieer may held i »  the army ead 
ha the regimeatj' feattalie%ep eOrps tO whieh he lUay belong ; provided that the punish
ment of loss o f rank or standing shall not be o f such a nature as may be calcu
lated to affect injuriously the prospects o f promotion of any other officer, and the 
court shall in every such sentence o f reduction o f rank, specify the extent and 
degree o f reduction which they shall sC adjudge.

Article 70. No commissioned officer shall be cashiered or dismissed from th® 
service excepting by an order from the Court of Directors of the East India 
Company, or by the sentence of a general court martial, approved by some person 
having due authority.

Article 71.* A  non*commissioned officer may be reduced to the ranks by the 
sentence of a regimental or other court martial, or by the order o f the colonel of 
the regiment or by authority o f  the Commander-in-chief.

Article 72.* N o soldier shall be discharged unless by order of the Commander- 
in-chief, certified by tLe Adjutant-general’s department at head quarters ; eseept 
ia the eases ©f seldiers wb© sfeaH fee meemmonded fey a eeUrt mastial t© fee diseharged 
wiA igHemiay feem tfee said C m apauy’s sem e e ; m which eases A© general ©ffieer 
eemmmidmg mi A e  etatiea isaaffieriaedj uader sUeh rngulatiems a«d restrictieno as m ay feem?

wi-gt T-\.gk Z ’AWi yy-i r»  ̂ t f rugx I in h 1TTxxTC 'UT5 ^rCTSTOiTcrvet X/ r  ts ito  *vyott*ri*cetiWc?t**iil*A|9t±xi5Ty t5\7 T u tee  ou u i'X  ocriXTrcsiS  ftrcie*®* t t c

Article 73. A  district or garrison court martial shall consist of not less than five 
[seven} commissioned Officers, and may be composed o f any officers o f different 
corps, and officers of the general staff, whose appointments have been duly notified 
in general Or garrison orders [ea;c<?j0if in any place Out o f our dominions, or o f the 
possessions or territories lohich are or may be under the government of the said Com
pany, or at Prince of Wales Island, Singapore or Malacca, or in the settlements on 
the coast of China, when it may consist of not less than five commissioned officers, or 
except for the trial of warrant officers}, ©f sueh eeupt iaaFtial afeesaid, may be entirely 
composed of five officers of the same regiment, assembled by order of the senior

officer
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oipcer on the spot; provided that such district [or garrison] court martial be On the New 
assembled, in conformity with the Orders o f the officer under whose command the 
corps is placed, who will previously regulate the holding of courts martial within (̂ ’ompany ŝ Native 
his command, delegating or withholding the potVer to commanding officers to com Troops. ^
vene district [or garrison] courts martial, as he may deem to be most expedient, ---------
or as the Commander ̂ of the Forces in India may direct.

Article 74.* A  district or garrison court martial may sentence any soldier to 
imprisonment, with or without hard labour, ©t fet aay puWie prises ©f ©dier plaee 
whiek sueh e©urt ©r the ofiieer ooiOmanding the regim^t ©r e^ps t© Whieh riie offender 
belongs ©r is attached shaU app^at j and may also direct that such offender shall be 
kept in solitary confinement for any portion or portions of such imprisonment hot 
exceeding [twenty-eight days at a time, nor eighty-four days in any one year, with, 
intervals between the periods of solitary conjineriient of not less duration than Such 
periods of solitary conjinement] ©«© «©sth at a riwet or three aontht at different time% 
vririi intorvalo ©f s©t le^ th ^  ©»e betwees stteh ti-mesy OH© Of of Stiojhi'
■prifioHmenty witk iiafd laboH#; or may sentence any Soldier to cotporal punishment, 
not extending to life or limb, for immorality, misbehaviour or neglect of duty; and 
such court may, in addition to either of the said punishments, sentence a soldier 
to forfeiture o f all advantage as to additional pay, and to pension or discharge,
[which might have otherwise accrued ft'om the length of his former service, or to 
forfeiture o f such advantage absolutely, whether U might have accrued from past 
service or might accrue from future service, according to the nature of the case], 
for his disgraceful conduct,—

In  wilfully maiming or injuring himself or any other soldier, even at the instance 
o f  such soldier, with intent [to deprive himself of life, or] to render himself or snch 
soldier unfit for the service:

In  tampering with his eyes :
In malingering, feigning disease, absenting himself from hospital whilst under 

medical care, or other gross violation of the rules o f any hospital, thereby Wilfolly 
producing or aggravating disease pr infirmity, or wilfully delaying his cure:
- In  purloining or selling Government stores;

In  stealing any money or goods the property of a comrade, o f a military officer» 
or o f any military or regimental mess:

In  producing false or fraudulent accounts or returns:
In  embeazling or fraudulently misapplying public money entrusted to him; or
In  committing any petty offence of a felonious or fraudulent nature, to the 

injury o f or with intent to injure any person, pivil or militarj'^j or for any other 
disgraceful conduct, being o f a c r u e l , indecent or unnatural kind.

And every such offender may further be put under stoppages not exceeding two- 
thirds o f his daily pay, until the amount be made good of a n y  loss or damage 
arising out o f his misconduct; and i f  any soldier shall he convicted of any such 
disgraceful conduct, and shall he [or shall have been] sentenced to the forfeiture 
o f all claim to pension, the court may further recommend him to be discharged 
with ignominy from the said Company’s service,

rAad every seldier cenviotod ©f desertion a district ©r garrison ©eurt aiartial? Shall 
thereupon fe-rfeit aH advantage as %© additional pay and t© -pensien ©» disehargoy in addhiea 
t© any punishments which said ©etfft may award ; and any sneh ©enrt sh^ deprive a 
seldier̂  if convicted ©f the charge ©f habitual drupfeenness; ©f Ms liquor when issued i»  
landj ©f ef his allowance in lien ©f liqner,' ©r ©f addiriopal pay; ©r ©f sndb pertimt ©# feis 
daily pay; for any peried net exeeediBg -tw© yeapS; as may aneesdi widt the Ârtides ̂
W-ar; subject t© resteratien ©n subooquent geed eendupt; provided that in all the fore* 
going cases the sentences o f a district or garrison court martial shall be confirmed 
by the general effieor; governor or senior officer in command of the [troops in 
the] district, garrison, island or colony; [and that such court martial shall not 
have the power to pass any sentence of death or transportatiori] ; and the President 
o f every court martial, other than a general court martial, net being under ^
©f eaptam; shall be appointed by the officer convening such court martial; [and 
shall not be under the rank of captain in the armŷ  save in the case of a detachment 
court martial holden out of our dominions, or the possessions or territories which 
are or may he under the government of the said Company, or on board any ship or 
other vessel] provided that saeh oawt martial shaH net have pewer t© pass any seatepee ©f 
death ©r transportatien.
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And no offender convicted before a district or garrison court martial shall be 
liable to be sentenced to any corporal punishment exceeding 150 lashes.

Article 75. Any officer commanding any district, detachment or portion of the 
said Company’s troops, which may at any time be serving out o f our dominions, 
or the territories under the government o f the said Company, upon, complaint 
made to him of any offence o f a less heinous nature than those for the trial of 
•which provision is herein made, committed against the property or person of any 
inhabitant o f or resident in any such countries, by any person serving With or 
belonging to eiw armies [the Company’s army'] under his Immediate command, may 
assemble a court martial of not less than three officers o f any corps, to try any 
such person, notwithstanding any such officers shall not have received any warrant 
empowering him to assemble courts martial, and such eorrrt martial shall have the 
same powers as general courts martial; but no sentence of any such courts shall be, 
executed until the general [officer] commanding in chief the army, o f which the 
division, brigade, detachment or party to which any person so tried, convicted and 
adjudged shall belong, shall have approved and confirmed the same.

Article 76. The commissioned officers o f every regiment may, by the appoint
ment of their colonel or commanding officer. Without other authority than these, 
our Rules and Articles o f War, hold regimental [or other inferior] courts martial, 
consisting o f not less than five officers (unless it be found impracticable to as
semble that number, when three may he sufficient), and may inquire into such 
disputes or criminal matters as may come before them, and by a majority of votes 
award imprisonment^ with or without hard labour, for any period not exceeding 
forty days, or to Solitary confinement not exceeding twenty-oUe* days [or may 
sentence a soldier to imprisonment, part thereof to be loith or zvithout hard labour, 
and part thereof to be in solitary cmfinemenf] or to corporal punishment not 
exceeding 100 lashes. Or to other punishments according to the usage of the 
service and the character or degree of the offence ; emd whenever any ssefe eeurt 
martial shall senteneo eoldier te impr-ifleument as aferesaid? it may (if  it shall think fit) 
dtfeet that he he kept ia selitafy e^ fia î aeBt ifos a certain postiea et pertieas e f Ae
period ef suoh provided that when such court shall direct, the im
prisonment to be part [in] solitary [Confinement] and part otherwise, the whole 
period o f such imprisonment iaoluding ^  selitaty past thereof shall not exceed 20 
days, and [the part thereof in solitary cmfinement shall not exceed] sh«dl he divided 
i ^  periods net exceeding 10  days e a ^ ; and such court may, in addition to any 
punishment which it may be competent to award, sentence any soldier to he put 
under stoppages, not exceeding two-thirds of his daily pay, until any loss of or 
damage to his horse, arms, clothes, accoutrements or regimental necessaries, or 
other loss or damage occasioned by his negligence or misconduct, be made good; 
and any such court shall deprive a soldier, if  Convicted of the charge of habitual 
drunkenness, of his liquor tvhen. issued in kind, or of his allowance in lieu of 
liquor, or of additional pay, Or o f such portion of [the fate per diem of] his dahy 
pay, for any period not exceeding six months as may accord with these Articles -of 
W ar, subject to restoration on subsequent good Conduct; but no sentence shall be 
executed until the commanding officer (who is in no ethe= ease to he a meniher o f  
the court martial) or the governor of the garrison shall have confirmed the same.

Article 77*. In case of mutiny or gross insubordination or other offences com
mitted on the line of march [or on board any ship or other vessel,] the offence may 
be tried by a regimental [or other inferior'} court martial, and the sentence con
firmed and carried into execution on the spot, by the officer in the immediate 
command of the troops; provided that the sentence [shall} skeald not exceed that 
which a regimental court is competent to award [and that any sentence so con
firmed shall be noticed in' the monthly return of courts martial sent in to the Judge 
Advocate-general, and be reported to the general officer commanding the division.

Article 7$*. No regimental [or other inferior] court martial shall try any 
soldier for absence without leave, i f  the absence has exceeded tW  period o f 21 
days, nor shall try any soldier for desertion; but any soldier absenting himself 
■without leave for a period exceeding 21 days shall he tried for desertion by a 
general or district or garrison court martial; provided nevertheless, that any 
soldier absenting himself without leave may be tried for desertion without refer
ence to the number of days during which he has been absent; and i f  any soldier

shall

* FefefCfiee t© ffie -tStfe elaase ©f Marisy Aetj •Jfis
e©ifft riiall net ©xeeed twenty days. G. ■©. G. G.j ■sp •Mareh -tSq-i-,
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sliall have been illegally absent ftom his duty for the space of two months, a 
regimental court of inquiry, o f three officers, shall assemble, and having received 
proof o f the fact, declare such absence and the period thereof, and the officer com
manding the corps shall record such absence, and the declaration of such court of droops,
inquiry thereon, in the regimental books; i f  such soldier shall have been appre- ___u
hended or surrendered before such record shall have been ‘entered, or shall subse
quently be apprehended or surrender, he shall be tried by a court martial em
powered to try desertion; i f  convicted, the sentence of any such court shall be 
inserted in the soldier’ s discharge; provided \_nevertheless, that such trial may be 
dispensed ivith in any case in which it shall appear to the qficer commanding in 
chief at the Presidency that there are special circumstances to justify the exception.

[79- And whereas every soldier 6n eonvktion of desertion by court martiah or of 
felony in any court of civil judicature, forfeits thereupon all advantages as to addi
tional pay, good-conduct pay, and to pension on discharge, which might have other
wise accrued from the length of his former service ; and whereas a general, district 
or garrison court martial may sentence any soldier Convicted of certain offences to 
forfeiture of all advantages which might have otherwise accrued from his past ser
vice, or might accrue from hisfutut'e service', any such soldier, if he shall] that 
ease fee sfee^  have subsequently served and performed good, faith^il or gallant 
services in the army, fee may, on the same being duly certified by the Commander- 
in-chief, be eligible to be restored to the- benefit Of the whole or of any part of 
Tiis service ; and should the recommendation be approved by the Government o f . 
the Presidency to which he belongs, the order for the restoration will be signified 
through the Commander-in-chief.

Article The names of soldiers o f any regiment or corps who have
received the especial approbation of the Governor [General in Council̂  or 
Governor] in Council for meritorious conduct shall be notified to th© parishes to 
which they may belong, by the Court o f Directors o f the East India Compafiy; 
and on the other hand, the names o f the soldiers who have been distnissed with 
disgrace, or who have forfeited their pensions owing to misconduct, shall be equally 
notified-to the parishes to which they belong ; such notification being affixed to 
the outside of the door of the church or chapel on the Sunday next succeeding the 
j-eceipt o f the notification.

Article &e. [81 i] Every soldier shall he liable to he tried and punished for 
desertion from any corps into which he may have enlisted, or from our service, 
although he may o f right belong to the corps from which he shall have originally 
deserted ; and i f  such person shall be claimed as a deserter by the corps to 
which lie originally belonged, apd be tried as a desertef therefrqm, or shall 
be tried as a deserter from any other corps into “Which he may haVe enlisted, 
or i f  he shall be. tried, wffiile actually serving in some corps, for desertion from 
any other corps, every desertion pi-evious or subsequent to that for which E© 
shall be under trial, as well as 'every previous conviction for any other ofience, 
may be given in evidence against him; and in like manner in the case of 
any soldier tried for any offence whatever, any previous convictions may be given 
in evidence against h im ; provided that n© such evidence shall in any case he 
received until after the prisoner shall have been found guilty of such offence, and 
then only for the purpose o f affixing punishment; and provided also, that after he 
shall so have been found guilty, and before such evidence shall be received, it shall 
be proved to the satisfaction o f  the court that he had previously to bis trial 
received notice of the intention to produce such evidence on the same j and pro
vided further, that the court shall in no case award to him any greater or other 
punishment or punishments than may by the Mutiny .^ct fOr punishing mutiny 
and desertion of officers and soldiers in the service of the East India Company 
and these Articles o f War be awarded for the offence of which he shall so have 
been found guilty.

Article [82.] N o commanding officer shall, by giving in against a prisoner 
vague and indefinite charges, try before a regimental [or other inferior] court 
martial grave offences, which are directed to he tried by a general district or garri
son courts martial. But whereas it may be advisable that some of the foregoing 
offences, which in certain cases may admit o f less serious notice, should be tried 
by district, garrison, er regimental [or other inferior] courts martial, in such cases 
the officer commanding the battalion, corps or detachment, who may deem it 
advisable so to proceed, shall lay a statement of the case, together with the charge
' 14- • 3 0 2  fi©
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he intends to bring before the General or other officer commanding the brigade 
district or garrison, with an application so to proceed.

The General or superior officer will exercise hiS discretion in directing the 
description o f court by which the offender shall be tried^ eseept for offonces ee »- 
mitted ea the lise ef mar-ehr wbes the m eesHftaed e f die tfeeps shall fee autherized
te try a«y selffier ^  a regimentaJ eeart Hiartlah eea^rEftiag exeeuting tfee senteneô

/4 T»^ H  y->r. ^ 4 -. y y tV T j-T ri iC eH C ^S i i j ;  /-yyit A j r t  el-fc r-v •csxxtx 141 t t ix  vTcfcCftrty j y v  m i  L iir ti i j r  v7 i i i i o  L iw C f im il iu ic x O r iy  liJel'i r  y  1 4 ^ ^  i t  t tzvT f "t?Sirt?sSTtT*Ttti vttt vjLiX? istytyt! •

provided ffiat tfee sentonoo shall m  »e ease esteeed ̂ ffiat jvhleh a regiaieetsd eeart is ee«r- 
■petent te award; but the permission ef die Geaerhl Officer to try rai effeuder [g ra ve  
offences^ by a district, [ga rrison ^  ©r regimental, [ o r  other in ferio r^  court mar
tial, end aay oontenoes eeafiriaed fey ffie ê a-manding effie  ̂eai the fee ef mareh; shall 
be reported fey the geaeral effieerj afe noticed in the monthly return of courts mar
tial sent into the Judge Advocate General.

[A r t ic le  83a. Insituations in which it  may be im practicable to ca rry  into executi(0  
sentences o f  solitary confinement, o r  o f  hard labour, the officer convening the court wifi 
instruct the court, that should the prisoner be fo u n d  yu iiiy , m id imprisonment fo rm  
a part o f  the sentence, it  w ill not be expedient to d irect that any p o rtion  o f  it should 
be solitary, o r  with hard labour', and the court w ill govern  i t s e f  accordingly.\

Article fee. [84.1 commissioned officers o f &ny detachment or portion of the 
troops which may at any time be serving ip any part o f the dominions under the 
Government o f the East India Company or elsewhere ia die fest fodiesr or may be 
embarked on board [any ship Or otherl traasperts ©r merehimt vessels, although such 
detachment or portion o f the Company’s troops shall consist o f men from differ
ent regiments, may hy the appointment o f the senior officer in command o f the 
district, station, garrison, barrack, [detachment,1 island or colony, provided he be not 
under the rank of a [captairi\ effiofeiy or in case such troops shall be on board 
any [ship or ofAcr]^aa&pfe ©FHiei=©haB6 vessel, may, by the appointment o f the senior 
officer on hoard, whatever be his rank, without any other authority than these 
Articles n f War, Imld dotaebment courts martial consisting o f  not less than five 
officers (unless it he found impracticable to assemble that number, when three may 
be sufficient); and may inquire into such disputes or criminal matters as may 
come before them, according to the rules and limitations observed by regimental 
courts martial; .bnt no sentences shall be executed until the superior officer on the 
spot, not being a member of the Court, shall have confirmed the same.

Article Where it may h© necessary or expedient, the officers of our
Marine Forces, and also the officers o f the said Company’s Marine establishment 
called the “  Indian Navy,” may sit upon courts martial in conjunction with officers 
o f our land forces, and such courts martial shall be regulated, to all intents and 
purposes, in such manner as i f  they were composed o f officers o f our land forces 
only; and officers o f our land forces, and officers in the service o f the said Com
pany, when serving together, may he associated, in courts martial, which shall to 
all intents and purposes be regulated in like manner as i f  consisting wholly o f 
officers of our land forces, or wholly o f officers in the service o f the said Company, 
except that on the trial of any person in our service, the provisions, o f the Mutiny 
Act and the oaths thereby prescribed, and our Articles of War for the govern
ment of our land forces, shall be applicable; and on the trial o f any officer or 
soldier in the service of the said Company, the [provisionsl of an Act passed in the 
fe fd  aad feuftfe years of OUr reign, to ©oHaelidate amend the laWs for punishing 
mutiny and desertion o f officers and Soldiers in the service of the East India Com
pany, aad ffes pr©v4diag fe> ffie efeqon’̂ ano© ©f diseipfee i »  tfe© fediem Navy; and for 
other purposes therein mentioned, and the oaths thereby prescribed, shall be 
applicable, notwithstanding any officer in the actual service of the said Company 
may have a commission from us.

Article §4. In all trials by general courts martial, the Judge Advocate,
or person officiating as snch, shall administer to each member the following oath ;

. and in trials by all other courts martial, the same oath shall be administered by the 
President to the other members, and afterwards by any sworn member to the 
President

“  You shall well and truly try and determine according to the evidence in 
the case and matter (or in the several cases and matters) which shall be 
brought before you, upon the court martial now assembled,

“  So help you G op.”

a .
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“  I, A .  B ., do swear, that I  will duly administer justice, as a member of the On the New 
court martial now assembled upon the case or matter (or upon the several Articles of War 
cases er {and̂  matters) which shall be brought before the same, according to East India
the Rules and Articles for the better government of the forces of the East
India Company, and according to an Act o f Parliament now in force for the ______ . •»
punishment of mutiny and desertion of the said forces, and other crimes 
therein mentioned, without partiality, favour or affection; and i f  any doubt 
shall arise, which is not explained by the said Articles or Act, according to 
my conscience, the best o f my understanding, and the custom of war in the 
like cases. And I do further swear, that I will not divulge any sentence 
o f the court until it shall be duly approved or published in Ceneral Orders ; 
and I  further swear, that I  will not, upon any account, or at any time 
whatsoever, disclose or discover any vote or opinion of any particular member 
o f the court martial, unless required to give evidence thereof as a witness, by 
a court o f justice or a court martial, in due course of law.

“ So help me God.”

And as soon as the said oath shall have been administered to the respective 
members, the President of the court shall administer to the Judge Advocate, or 
pei’son officiating as such at general courts martial, an oath in the following 
words:—

“  I , A . B., do swear, that I  will not, upon any account whatsoever, disclose or 
discover any vote or opinion of any particular member of the court martial, 
unless required to give evidence thereof as a witness by a court of justice 
or a court martial in due course o f law ; {and that I  w ill not, unless it  be 
necessary f o r  the due discharge o f  my officia l duties, disclose the sentence o f  the 
court u n til it  shall be duly approved-l

“ So help me God.”

Article S5. [^6.] {87'.'] A ll persons who give evidence before any court martial 
are to be examined {a fte r  being sworn according to the ir respective relig ions] «pea 
eatb in the following words :—

“  The evidence which you shall give before this court shall be the truth, the 
whole truth, and nothing but the truth.

“  So help you God.”

Qf ia ease e f eakves e f e» ©atb er selema  deoIaratie% as eireamstaaces may
rtriT xCTirtr*

Artfcle [S5.] N o proceedings or trials shall be carried on except between 
the hours o f six in the morning and four in the afternoon, except in cases which 
require an immediate example.

Article [5P.] No person shall use menacing words, signs or gestures in 
presence o f a court martial, or shall make any disorder or riot, so as to disturb 
their proceedings, under the penalty of being punished at the discretion of the 
{same o r  o f  another] said court {m a rtia l.]

Article {90.] A ll the members of a court martial are to behave with 
decency; to take their seats according to rank, and not quit them without 
permission o f the President, who will clear the court on any discussion; and in 
case o f intemperate words.used by any member of the court, direct the same 
to be taken down in writing, and reported to the ofBcer ordeidng the court 
martial to assemble ; no reproachful words are to be used to witnesses or prisoners, 
and the President is hereby held responsible that every person attending such 
cotirt be treated with proper respect; and in taking the votes of the court, the 
President shall begin by that o f the youngest member; {and no one shall have 
more than one vote on the find ing  o r sentence o f  the court^

Article %. {91.] The officers of artillery shall, for differences arising amongst 
themselves, or in matters relating solely to their own corps, have courts martial 
composed of their own officers; but where a sufficient number o f such officers 
cannot be assembled, or in matters wherein other corps are interested, they shall 
sit in courts martial with the officers of other corps in our service, or the service 
o f the said Company, taking rank according to their commissions.

Article §e. [92.] A  warrant officer may be tried by a district court martial, to 
be appointed by the ■Ĝ eral Officer commanding the forces in the district where
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the corps shall be situated ; and such court martial shall not in any case consist 
of less than frve [seuera] commissioned officers. any place out of our
dominions, or of the possessions or territories which are or may he under the 
government of the said Company, or at Prince of Wales Island, Singapore or 
Malacca, or in the settlements oil the coast of China, where it may consist of not 
less than five commissioned officers'], of whom pot more than two shall be taken 
from the regiment in which the warrant officer to be tried is serving; and the 
President shall not be under the degree of a field officer, nor shall more than two 
of the other members be under the degree of a Captain, and the sentence Shall 
not he put in execution without the confirmation o f the Oeaepal ea station 
[officer commanding in chief at the Presidency], who may also suspend, mitigate or 
remit the same, and no court martial shall sentence u warrant officer to corporal 
punishment, nor shall he be reduced to serve in an inferior situariea [the rank], 
unless he was originally enlisted as a private soldier, and continued in the service 
until his appointment to be a warrant officer ; [but Such court martial may at 
their discretion sentence any such warrant officer to be dismissed from the service, 
or to be suspended from rank and pay and alloivances for a staled period, or to be 
placed in a lower grade of the department to which he mety belong.]

Article [93.] For the prompt and instant repression of all irregularities and 
crimes which may he committed hy troops in the field and on the line of march, 
Provosts-marshals shall be appointed by the Government o f the Presidency, or by 
the Commander of the Forces, or General commanding, and their powers shall be 
regulated according to tbe established usages of war and rules o f the service ; 
their duties are to take charge o f prisoners confined for offences o f a general 
description, to preserve gOod order and discipline, to prevent breaches o f both by 
soldiers and followers of the armyj and to punish on the spot, or the same day, 
those whom they may find in the immediate act o f committing breaches of good 
order and military discipline, provided that the punishment be limited to the 
necessity o f the case, and shall accord with the orders which the Provosts may 
from time to time receive fi-om the Commander of the forces in the field ; and that 
whatever may be the crime, the Provost»marshal shall see the offender commit the 
act for which summary punishment he inflicted, or i f  the Proyost-marshal or, his 
assistants should not see the offender actually commit the crime, but tbat sufficient. 
proof can be established of the offender’s guilt, a report shall be made to the Com
mander o f the army in the field, Who is hereby empowemd to deal with the case 
as he may deem most conducive to the maintenance o f good order and military 
discipline; the duties of Provost-marshal being limited to the punishment o f 
offenders whom they may detect in the actual commission of any crime, the 
General commanding the forces in the field will cause them to exercise the 
powers entrusted to them in such manner and under such circumstances as he 
may consider best calculated to prevent and instantly to repress crimes injurious 
to the discipline of tbe East India Company’s army and the public service.

Article [941] The General, or other officer having power to
appoint courts martial, as occasion may require, to be holden within the terri
tories o f any foreign state, or- in any country under the protection o f us or the- 
said Company, or at any place (other than Prince o f Wales Island,' Singapore and 
Malacca) in the territories under the Government of the said Company, situated 
above 120 miles from the Presidencies Of Fort William, Fort St. George, and 
Bombay respectively, for the trial of any officer or soldier under his Command, 
who shall he accused of treason, murder, theft, robbery, rape, coining or clipping 
the coin of our realm or of the said Company, or any foreign coin current in the 
place where such officer or soldier may be serving, or of any other offence which, 
i f  committed in England, would be a capital or other felonj'-, or o f having used 
violence, or committed any offence against the persons or property of any of our 
subjects, or o f any others entitled tO the protection of us or the Government o f the 
East India Company, or of any state in alliance with the said Company; and any 
such officer or soldier shall fee tried fey a geaeral eeert inartial appointed as aferesaid fey 
the Governor er officer eeniBaasding in chief; in s«eh plaee as aforesaid for fee time being; 
and; i f  found guilty, shall suffer death, or be liable to transportation for life, or fo r . 
a term o f years, or to such other punishment, according to the nature and degree 
of the respective offences, as by sarir [the] sentence o f any such general court 
martial shall he awarded ; such sentence, nevertheless, to he in conformity to the
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cotam on and statute law  o f  England, ted  steB t e t  be eateed iate effeet uatjl appOted -pn the* New 
te d  etefoaied bj? tbe G eaeral-, Gevorner-; ©p e-A ef ©#eep by wfeem ©f tede? wbese Articles of \Var 
tetkeni^  saeb «©»¥«teat^ial was appeinted [as administered in our Supreme Courts of 
Judicature at the* said Presidencies  ̂ provided that in  all cases where such court T[Yoops."̂  s 1 a iv
martial shalhhave convicted any soldier of any oifence punishable With death, "it _  ....
shall he lawful h>r siich court martial, instead o f sentencing the offender to death, 
to adjudge him to be transported as a felon \_either̂  for life or for a certain term 
o f yeariS, [and that in all cases where such qourt martial shall sentence any officer or 
soldier to death, it shall be lawful, in the case of any commissioned officer, for the 
Generator Officer commanding in chief in the East Indies, and in the case of any soldier 
for the General or Officer by lohom or under xohose authority such court martial 
was appointed, instead of causing such sentence to he carried, into execution, to order 
such officer or soldier to he transported as a felon, either for life or for a certain 
term of years'] ; find in every case wherein a sentence of death or transportation 
shall be pronounced, or a sentence of denth shall he commuted to transportation 
for any such capital offence committed at any place situated as herein aforesaid, 
such sentence, whether original, revised pr commuted, shall not he carried into 
execution until [it shall have been] confirmed by the General or other Officer 
commanding in chief at the Presidte^ wife [by y)hom Or under whose authority 
such court martial was appointed, and shall have received] the concurrence o f the 
Governor-general in Council, or Governor in Council, or Governor of the Presidency 
in the territories subordinate to which the offender shall have been tried, or 
eidi©»gb suab effender nMty belteg t© the fbrees ©f am feber Presidteey; presided

 ̂ ■ \re \ ■ r \ +  £110.̂ 0, .-v̂  c  ll Vi ■*»Ttt /->/-! .♦ iTx O
t l l T V  y  U j •CTxcttJ O V S rre tS rn rc ; C f i tT t r t  x l c l T  C  WCt-TJC l y  tJO  r t lr t tP  t t^ p r r* ty v * t? c 5  • t ia r tt*

ee»Si=i»ed by rite General ©r ©th©r Gffieer ©©Bteonding te ©bief die fesees ©f di©
^^sesideney to which the offender shall belong, and by whom or under whose 
authority the court martial by which such offender shall have been tried was 
appointed : \Proroided always. That no sentence of death or of transportatwtt of a 
commissioned officer shall he carried into execution until confirmed by the Officer 
commanding in cMef in the East Indies; and every offiOer transported under any 
such sentence shall thereupon cease to belong to the said Company’s service, and for 
ever be incapable of serving us or the said Company in any military capacity.]

S ection  IV .— [Disorders, Quarrels and Fraysl]

■Mifleellaneeus <Dud©s and; Gbligatiens.
Article ©̂ . [95.] Every commanding officer shall keep good order, and to the 

utmost of his power repress all disorders committed by any officer or soldier under 
his command ; and all officers and soldiers are to behave themselves orderly in 
quarters and on their march, and are not to quit their camp or quarters, or to 
fail at parade.

Article ^4. [96.] No officer ©1= seldier shall use any reproachful or provoking 
.speaking or gestures to another, upon paift ( i f  an ©ffieer) o f being put in arrest, ©r
(i f  a seldief) e f befeag ©©nfi-ned-, aad ©f mabiag to par^ effeuded  ̂m #t© preseBce ef bis 
e©Hit»tedHig efboer, saeb ap©legy ©r aclaiewiedgmeafe as ©bail be ©easid^d ©©feis^etey

f i lU .t i3 .£ a iA ia 6  g n  A b .W i s e r  D C C H tTW txzZ Ic  t v  OCMJ-xX x?Tyi*rX M ;<ti$ teC xlTSr xzXxTxV^Fa  •

Arriele §5. hereby eequit ©ffieers and seldites ©f ©isy disgrace ©r ©pbiiea ef ffisad- 
^ateage tei^it arise riipir bteiag refused l© aeeept ©f A a llteges; as -tbey wdf
©sly bare.aeted ia ©bedieBee te ©ar ©rib̂ Sj apd have dope their duty as g©ed s^[di«% wb© 
sabjeet Aeatselves t© diseipMpe.

Article §g. [9T.] A ll officers, o f what condition soever, have power to quell all 
quarrels, frays and disorders, though the persons concerned should be of superior 
rank, or should belong to another corps, and either to order officers into arrest, or 
soldiers into confinement, until their proper superior officers shall fee acquainted, 
therewith; aad ■whoovef ©bab vefase t© ©b©y saeb effioer (tb©agfe ©f as mferi©? raab)
©F sbaB dpaw bis ©word «p©» bfesp ©ball be pteisbed.

[Article 96. IVe hereby declare our approbation of the conduct of all those who 
having had the misfortune of giting offence to, or of injuring or of insulting others, 
shall frankly explain, apologize, or offer redress for the same; or who having hadthe 
mtsfortune of receiving offence, injury or insult from another, shall cordially accept 
frank explanation, apology or redress for the same; or who, if such explanation, 
apology or redress are 7'efused to be made or accepted, and the friends ( f  the parties

14 . 3 0 4  shall
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On the New shall ha'ce fa i le d  to adjust the difference, shall submit the m atter to be dealt with hg
Articles .of War the Commanding officer o f  the regiment or detachment, f o r t  o r  g a r r is o n ; and we
for the East India accordingly acquit o f  disgrace o r  opinm i o f  disadvantage a ll officers who, being 
Company s Native iq make or accept such redress, refuse to accept challenges^, as they iv ill only

 ̂' _____have acted as is suitable to the character o f  honourable men, and k m e  done their
duty as good soldiers, who subject themselves to discipline.']  ̂ *

lArticle 99. Every officer who shall give, send, convey or promote a challenge, or 
who shall accept any challenge to fight a duel with another officer, or who shall be 
a principal, or shall assist as a second at a duel; orzoho, being privy to an intention to 

fight a duel, shall not take active measures to prevent such duel, or who shall upbraid 
another for refusing or for not giving a challenge, or who shall reject or advise the 
rejection o f a reasonable proposition 'made fo r the' honourable adjustment o f a 
difference, shall be liable, i f  convicted before a general court martial, to be cashiered, 
or suffer such other punishment as the court may awardl]

[/« the event o f  an officer being brought to a Court m a rtia l f o r  h a v in g  assisted 
as a second in  a duel, t f  i t  shall appear that such officer had strenuously exerted 
him self to effect an adjustment o f  the difference on term s consistent w ith  the honour 
o f  both the parties, and shall have fa ile d  th rough  the unwillingness o f  the adverse 
parties to accept terms o f  honourable accomniodatijon, then ou r w ill and pleasure is 
that such officer shall suffer such punishment o th er than cashiering as the court 

‘ may award.]

Article . [-tee.] WheileYer any oflffcer Or soldier shall commit a crime deserving 
punishment, he shall, by his coipmandino' officer, he put in arrest, i f  an officer, or 
i f  a soldier, be confined, until he shall be either tried by a court martial, or shall 
be lawfully discharged by proper authority; and no officer or soldier who shall 
be put in arrest or confinement, shall continue in his confinement more than 
eight days, or until such time as a court martial can be conveniently assembled.

Article 98. \t01.] N o  officey commanding a guard or Provost-marshal shall 
refuse to receive or beep any prisoner committed to his charge by any officer or 
non-commissioned officer belonging to the forces, which officer or non-commis
sioned officer shall the same time \_forthwith] deliver an account in writing, 
signed by himself, of the crime with which the said prisoner is charged.

Article 99. [102.] Whenever any officer or soldier shall he accused o f a capital 
crime, or o f violence, or any offence against the persons or property o f our subjects 
punishable by the known laws o f the land, the commanding officer and officers of 
his corps are, upon application fiuly made on behalf o f the party injured, to use 
their utmost endeavours to deliver over such accused person to the civil magis
trate, and assist the officers o f justice in apprehending and securing him, except 
in the cases in which it is provided that such offence may be tried by court 
martial.

Section V.«-Miscellaneous Duties and Obligations.

Article 4©©.* [lOS.] I f  any person discharged from the Hast India Company’s 
Forces for disability, misconduct, or for any other cause, shall subsequently re-enter 
the army, and shall, when questioned by the magistrate at the time o f his being 
attested, conceal the fact or misrepresent the cause o f his former discharge, he 
shall neither be allowed to reckon his past service, nor to receive any pension i f  
again discharged for disability.

Article 4©+.* [1041] Soldiers having been duly enlisted and sworn, shall not be 
dismissed the said Company’s service without a discharge or certificate granted 
according to the general order on that head, which shall he in force at the time 

Article4©s.[l(95.] o f granting the discharge, regimental pay and allowances, shall not be issued to 
any officer or soldier who shall absent himself without leave, or shall overstay the 
period for Which leave of absence may have been granted him, or who shall not 
join within any prescribed period the corps to which he may have been appointed, 
or who shall not on his first appointment in the army join, as directed in orders 

; from the Adjutant-general, unless a satisfactory explanation shall have been given 
to the Commander-in-chief through his Colonel or ' commanding officer, and 
shall have been notified by the Commander«-in-chief to the Government o f the 
presidency to which he belongs.

Article
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Article [106,] Every captain [or officer commanding a troop compaiiy] is On tLe Ne\r  ̂ , 

charged with the arms, accoutrements, ammunition, clothing, or other warlike 
stores belonging to the troops or company under his command, for which he iS to Company’s Native 
be accountable in case of their being lost, spoiled or damaged not by unavoidable Troops, 
accident or on actual service. — -----—

Article [107.] A ll public stores taketi from the enemy, whether of artil
lery, ammunition, clothing, forage or provisions, shall be secured for our service j 
and the Officers commanding in duef are to be answerable to the said Company 
for any neglect in this respect.

Article ■iog.' [108.] No sutler shall be permitted to Sell any kind o f liquors or 
victuals, or to keep his house or shop open for the entertainment o f soldiers after 
nine at night, or before the beating of the reveilles; nCr shall he be permitted to 
sell liquors o f any sort during such time or times as he shall be forbidden SO to 
do by the officer commanding the troops in the barracks to which the canteen 
belongs, or upon Sundays during divine service or sermon, on the penalty of being 
dismissed from all future settling; but all officers, soldiers and suttlers shall have 
lull liberty to bring into any o f the said Conapany’s [eaJtipnments,] forts or gar
risons, any quantity or species o f provisions eatable or drinkable [so far as 
be consistent with the due preservation of good oi'der and discipline], except where 
any contracts are entered into by the saj,id Company for furnishing such provisions,
(this exception extends only to the species of provisions so contracted fo r ); and 
all officers commanding in the Said Company’s forts, barracks or garrisons are 
required to see that the persons permitted to suttle Supply the soldiers with good 
and wholesome provisions at the market price, as, they shall be answerable for 
their neglect.

Article +e6. [109.] I f  an officer shall think himSelf wronged by his colonel 
the commanding officer of the regiment, and shall, upon due application made to 
him, not receive the redress to which he may consider himself to be entitled, he 
may complain to the General commanding in chief the forces at the Presidency 
to which he shall belong, in order to obtain justice, who is hereby required to 
examine into such complaint, and either by himself or hy his Adjutant-getierai 
to make his report to the Government of the Presidency to which he belongs 
thereupon, in order to receive the further directions o f such Government.

Article [110.] i f  a non-commissioned officer or pritfate soldier think 
himself wronged by his captaim hr other officer commanding the troop or com* 
pany to which he belongs, he is to complain thereof to the commanding officer of 
the regiment [or detachment] , who is hereby required to summon a regimental 
[or other inferior] court martial for the doing justice to the soldier complaining; 
from which regiiaeatal court martial either party may, i f  he thinks himself still 
aggrieved, appeal to a general Court martial; i f  ^  appediag fee ceav-ioied
T7r S 'JxbvU itf t tr c te ty  eft •V'U!aeltxV CIS t5er*y? ^ r v n tx w o x s s io  tst^Ttreex xreWECr Tvg*J*iT?nrre*T TXf t t w

e e m t h e  h e  liabl-e ̂  pcnisfanioiit m  h f ^  b  geaer-d
fee awajrded; siich court martial sk^l hcag cmd determine the 

of the appeal) and after detemdrdng the same, and dftet allowing the eppeOmd lo 
show cause to the contrary hy himself and by witnesseŝ  if  any, may, if it shall 
think f t ,  pronounce such appeal groundless and vexatious, and may thereupon seth . 
tence such appellant to suck punishment as a general CQurt martial is competent '  
to award.]

Section VI.-—Returns and Accounts.
Article 408. [111.] The commanding officer o f every corps shalt on t̂he first 

o f every month transmit to the Commander-in-chief of ffie forces an exact retmm 
o f the state of such corps, specifying the nameef^f’^ e  officers absent, and the 
reason for and time of their absence.

Article [112  ̂ Exact returns of the state o f the garrisons and corps stationed 
in them, shall be transmitted by their respective Governors or Commanders there 
residing, by all convenient opportunities, to the Commander-in-chief of the respec
tive Presidencies to which they belong. The masters of every corps in the said 
Company’s service shall be taken according to such regulations as the Government 
o f each Presidency may think fit to establish in relation thereto.

' 14.' ' , • ' ■ .3*H ■' Article

    
 



42G S P E C IA L  R E PO R TS O F  TH iil
No. 2.

On ihe New 
Articles of War 
for the East India 
Company’s Native 
Troops.

Article 44« . *  [113.] When any commissioned officer shall happen to die out of 
the United Kingdom, or be killed in the service, the Major o f the regiment or bat
talion, or the officer doing the Major’s duty, shall immediately secure all his effects 
or equipage then in camp or quarters, and shall, with all convenient speed, and 
not later than one month after the death o f the officer, with the assistance of two 
other officers not under the rank of# lieutenant, having served not less than eight 
years as a commissioned officer, to be appointed by the commanding officer of the 
regiment or battalion, make an inventory thereof, and transmit that inventory, 
together with an account o f the debts and credits, to the office o f the Military 
Secretary to Government o f the Presidency to which such officer belonged, to the 
end, that after payment o f such officer’s regimental debts and quarters, and inter
ment, the overplus (if any) be paid over by the said Military Secretary to the legal 
representatives of the officer so deceased a$ bereinafte mentioned.

Article 444-. [ l id . ]  W hen any non-commissioned officer or private soldier shall 
happen to die out o f the United Kingdom, or be killed in the service, the then 
commanding officer of the troop or company to which he may have belonged shall, 
in the presence of two other commissioned officers, take an account of whatever 
effects he dies possessed of, besides his regimental clothing, arms and accoutre
ments, and o f his credits, and shall take care that the same be applied in the first 
instance to the liquidation o f his regimental debts, the remainder ( i f  any) to be 
paid over to his legal representative, under the directions of the Military Secretary 
to the Government of the Presidency to “which such soldier shall have belonged; 
and the M^jor and other officers to be selected and appointed for the purposes 
aforesaid, who are hereby anthorized and required to take upon them the said 
dpties, shall faithfully discharge the same, and in all respects conform to the pro
visions and regulations o f the laws in force in this behalf, particularly of an Act 
passed in the ffiird aad fouirth years o f our reign, chapter ffiirty-eeveH; intituled, “  An 
Act to eenselidato aud amend the Laws for punishing Mutiny and Desertion of 
Officers and Soldiers in the Service of tbo East India Company, and for previdkg
xctt tfiar? xTtTO'xSdrr'cCTi'Srr \ jt  jl/isjui* ! ixx vejcv xiivI!Autx xvco y  ̂ triTx* tvz wux^rrct 'J_jcvv%19 tttt i  liimiu

ing the Payment, o f Regimental Debts, and the Distribution o f the Effects of 
Officers and Soldiers dying in the Service,” particularly the forty-eighth, forty- 
ninth, fiftieth, fifty-first and fifty-second sections o f the said Act.

Article 44^. The effects and credits o f deserters shall be applied in like
manner in payment o f theiy regimental debts, and the remainder (if any) shall be 
brought to the credit o f the said Company.

Article 44̂ ,* 1116.'] Every non-commissioned officer, trumpeter, drummer, fifer 
and private man of the forces shall he provided with a book, calculated to show 
his services, age, date e f enlistment and tbe actual state o f his accounts, in con
formity with the regulations o f the said Company on this head; and every com
manding officer shall state^ upon the monthly return of the regiment under his 
command, whether his men are in p<^session o f the said books, and whether the 
orders on this head are properly attended to.

S ec tio n  VII;**-Rank.

Article 444. 1117.] A l l  officers doing duty with their regiments only shall take 
rank according to the dates o f their commissions in Such regiments j but when 
serving together with oflicers e# other corps, each shall take rank according to his 
brevet, or date o f any former commission.

S ection V I I I .— Application of the Articles.
Article 4̂ .  [118.] A l l  officers, non-commissioned officers, gunners, conductors, 

drivers, or any other persons whatsoe“ver, rec^ving pay Or being hired in the ser
vice of the Artillery, shall be gO’verned by these our Rules and Articles, and shall 
he subject to be tried by courts martitd in like manner with the officers and 
soldiers o f the other troops o f the said Company.

Article 44g. [119.] In like manner, also, all officers and other persons serving 
in the corps o f Engineers, and all officers and persons serving as Mihtaiy Surveyors 
and draftsmen, or in the corps of Pioneers, or o f Sappers and Miners, ol* as arti
ficers and labourers, and all master gunners and gunners under the Ordnance, 
and all officers and persons who are or shall be commissioned or employed in the

Commisariafc
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Commissariat or Ordnance departments, all veterinary surgeons, apothecaries and On the New 
medical storekeepers, and hospital stewards and others serving in the
jistobfehanait [departmen(]*oi the army, and sutlers and followers and others serv- qompanŷ s Native 
ing with the army, are to be governed by these our Rules and Articles, and equally Troops, 
subject to trial by courts martial as ofiicerS and soldiers of the other troops. -------:-----

Article 447. [i20.j No officer or soldier shall be adjudged to suffer any punish
ment extending to life or limb, or to transportation beyond the seas, by virtue of . 
these our Rules and Articles, except for such crimes as are expressly declared to 
be so punishable.

Article 448. The officers, noncommissioned officers and soldiers of any
troops which are or shall be raised or serving in any o f the possessions or territories 
which are or may be under the Government o f the said Company, or places wiiich 
are or may be occupied by persons subject to the Government of the said Company, 
by any forces of the said Company being mustered and in pay, and shall, at all 
times and in all places, when joined Or acting in conjunction with the said Com*' 
pany’s forces, or under the command of any officer having a commission immedi-* 
ately from the Government o f any of the Presidencies of the said Company, be 
governed by tk ^e  Rules and Articles o f W ar, and shall be sxibject to be 
tried by courts m^tial in like mmmer as the officers and soWiera o f the regulmr 
troops-

Article 44̂ . [122 .1  When any of our land forces shall be employed in the East 
Indies, they shall, while there, duly observe and obey the Rules and Articles of •
W ar established by us for the better government o f the officers and soldiers of the 
East India Company, and be subject to the pains and penalties therein specified 
for crimes or offences against the same, in all matters and in all respects in which 
the said Rules and Articles o f War are not at variance with the Rules and Articles 
o f War made by Us, for the government <>f all our forces.

Article 4SO, \12S^ W henever any of the Company’s shall be embarked
on board our ships of war, or any other ships which may have been regularly com
missioned by uS, and which may be employed in the transportation of our troops,
Our will and pleasure is, that the officers and soldiers of such forces, from the 
time of embarkation on board any ship, as above described, Shall strictly conform 
themselves to the laws and regulations established for the government and disci
pline of the Said ship, and shall consider themselves for these necessary purposes 
under the command of the senior officer of the particular ^ ip , as well as of the 
supeiimr officer of the fleet ( i f  any) to  wHeb such belongs.

Article 404. \124.1 The first and second Sections of these our Rules and 
Articles o f War are to be read and published once in every three months, at the 
head o f every corps in the said Company’s service, together with the following 
Articles in the subsequent sections (which are marked with an asterisk); viz. 71.
72. 74. 76. 77 . 78. 79. 80. 81. 40©. [$2.J 4e4. [ l lS . ] [m , ]  100.^. [m . ]

AJse the foHewiag SstraetsimiBthe Aet^f ■GeO, 44$. eap. y©.
[Notice under the existing law anyl person who shall maliciouriy and advisedly en
deavour to seduce any person or persons serving in ■ His [Herl Mmesty’s forces h j sea 
or land, or from his or their duty and allegiance to Hi& [H efl M^yesty, or to incite 
or stir up any such person or persons to commit any act of mutiny, or to make or 
endeavour to make any mutinous assembly, or to commit a n j traitorous or 
mutinous practice whatsoever, shah on being legally convicted of such
offence be adjudged guilty  ©f -PoIoHy sad shah suffer death [to be transported beyond 
the seas for the term of the naturaVliife of such personal

(I  approve.) 

(signed) H , G ough , General,

14. 3 H 3 (No.
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Legis. 
14 Dec 

No.

Cons.
. 1844. 
13.

(N o . 4 3 7 0 ,)
M il it a r y  D epartm ent*

Sir,
T o  the Secretary to the Government o f India.

I n  reply to your letter. No. 206, dated the 8th instant, I  am directed by the 
Honourable the Governor in Council to forward to you, to be laid before the Right 
honourable the Governor-general o f India in Council, the accompanying copies o f 
a letter from the Adjutant*general o f the Army, o f the 26th idem, and o f its 
enclosure, together with the printed copies o f the A ct therein referred to.

Bombay Castle, 
27 November 1844.

I have, &c.

(signed) P .  M . Melvill, Lieut.-col.
Secretary to Gov*.

Legis. Cons. 
14 Dec. 1844. 

No. 13.

(N o , XI26.)
To Lieutenant-colonel P .  M . Meboill, Secretary to Government.— Military

Department.
Sir,

I  AM directed by the Commander-in-chief to acknowledge the receipt of your 
letter of the 18th instant. N  o- 4221, with accompaniment, from the Secretary to 
the Government of Ind ia; and in conformity with the instructions therein con
tained, H is Excellency d^ iies me to transmit to you duplicate printed copies of 
the Act o f the third and fourth o f Victoria, cap. 37, with the alterations and 
amendments which the Commander-in*chief considers necessary to render the 
code for the Honourable Company’s Euri^ean troops as complete as possible.

2. The Commander-in-chief also desires me to transmit the enclosed commu
nication from the Judge Adtocate-general of this army, under yesterday’s date, on 
the same subject.

I  have, &e.

Adjutant-general’s Office, Bombay, 
26 November 1844.

(signed) E. Hagar, L*-coP,
Adjutant-gen' of the Army.

Sir,
To the A«ljtttant-general o f the Army.

I  HAVE the honofir to acknowledge the receii>t o f your letter of the 19tb inst., 
with its accompaniments, from the Secretary to the Government of India, and the 
Secretary in the Military Department o f this Presidency; and agreeably to the 
instructions therein conveyed, I  beg to submit, for the coUsideration o f his Ex
cellency the CommaUder-in-chief* a printed eopf in duplicate o f the Mutiay Act 
and Articles of W ar for the Company’s Euro|)ean troops, With such suggested 
alterations as will, I  Conceive, render the provisions of both more efficient and 
conformable to those in force for Her Modesty’s aimĝ .

In  transmitting the present enclosures, I  beg to state, that, besides adhering 
as. closely as possible to the last Act and Aiticles fm the Queen’s forces, I  have 
had reference to the valuable opinions of the Ju4ge Advocate*general o f the Ben
gal Army# with which that learned officer had previously favoured me. I  am, 
nevertheless, sensible that there are deficiencies in matter and defects in arrange
ment, which, I  trust, will be attributed to the shortness o f the intervening time 
since the papers have been called for.

Judge Advocate-general’s Office, 
Bombay,. 25 Nov. 1844.

I  have, &c.

(signed) fE. Ogilvkt Major,
Judge Advocate-general.

N otes
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Notes on the Suggestions for Alterations in the Mutiny Act for the Company’s 
Forces, made by the Judge Advocate-general at Bombay, by the Judges 
Advocate-general, Bengal Army.

T h e  title of the Mutiny Act should be altered; I  have suggested the alteration,

Clause 1. The alterations proposed from Bombay correspond with mine, except 
in the insertion suggested by me of the words “  or guard,”  in line 6, page 5, 
which is required to make that place in the clatise correspond with the place just 
above it.

I  have suggested also the words “  being a sentry,” to prevent the confounding 
o f an officer or man not actually under arms sleepipg on his post j and the words 
“  camp or,”  to embrace Situations to which the word “  quarters” does not apply.

Clause 3. The alterations I  have suggested are with a view to mnbrace thq 
provisions o f the new warrant. The latter part of the clause is proposed, both at 
Bombay and by myself, to be omitted.

Clause 4. The necessary insertion o f the word or”  has been made by me.
. ClaiKie 5. The additicai proposed by me to* this clause is adopted from the 
Mutiny Act for the Queen’s Troops.

Clause 7. The alterations suggested from Bombay correspond with my own, 
except that I  have introduced the word “  followers,”  to provide for that class 
people.

Clause 9. There appears to me no occasion for the alteration at the beginning 
o f this elause suggested from Bombay; ner do 1 see any sufficient ground for 
changing the terms of the clause, further than I have already suggested by the 
insertion proposed near its close, which makes it correspond with the recently 
received warrant.

Clause n .  To this clause I  have suggested an addition necessary to make its 
provisions correspond with the new warrant, and I  have added a provision at the 
close of the proposed additional paragraph, with a view to keep distinct the juris
diction o f the proper Cammander-in-chief ever an oflfendm* belonging to his own 
Presidency.

Clause 12. The words I  propose to introduce are transferred from the Mutiny 
Act, QuCen’s Troops,

Clause 18. The alterations suggested from Bombay correspond with those pro* 
posed by me, excepting that in lines 14, 15, page 19, I  have suggested the 
words “  under which the offender is S e rv in g th e  words proposed at Bombay 
are, “ to which the offender h^ongs or may be tried,” (the words “  whm« he” are 
omitted, but are necessary to give the sense). I  think the words “  under which he 
may be serving”  best adapted to the purpose, and taken together with previous 
provisions o f the Act, they eompfehend ©Very ease that can arise. The sarnie 
omission is observable fiirther on in the clause; the words “  of the said Company’s 
forces,” after “ corps” in line 19, page 19, are in the Act, and are, necessary; they 
are Omitted ia the clause suggested from Bombay.

I submit that my suggestion of alterations, as making a distinction between the 
oases of commanding officem and others, is necei^ary, and it accords with the 
practice in the Queen’s service.

Clause 14. I  think the insertion of the words “  Governor-general of India” is 
necessary.

Clause 16. The addition proposed by me to this clause is taken from the 
Mutiny Act, Queen’s Troops^ and is necessary in the Ccn^>aay’s setrice as well as 
in that of Her Majesty,

Clause 17. I  have taken the number o f officers from that in the Queen's service, 
and there -appears to me no reason why these should not be made to correspond, 
since where there is a paucity of Company’s officers, those ©f the Queen’s service 
may be associated. The proposed insertion in the early part of the danse is taken 
from the Queen's Mutiny Act.

The other alterations in Ihis clause, suggested frma Bombay, ctnrespoad with 
those proposed by me, but I  have made some additional suggestions That of 
the words “ to deprive himSelf of life,’' was Suggested by the case of a soldier

14. 3 H 3 who.

Legis. Cons. 
14 Dec. 1844. 

No. 14-
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On the New ■ having no intention to maim himself, but to deprive himself o f life, did, how-
the^EasUn^a injure himself by the discharge of a pistol, as to become unfit for the ser-

Company’s Native ’̂ ioe; the “  intent”  being different from that specified in this place in the clause,
Troops. he could not be tried for disgraceful conduct j the suggested entry Will embrace 

such cases in future.
Instead o f the enumeration o f vessels suggested by Colonel Ogilvie from the 

Act for the Queen’s Army, I  have proposed the equally eomprelienmve, less 
lengthy and more appropriate -words, “  on board a ship or other vessels,” which 
will include fleets o f boats on the river in this Presidency.

Clause 18. I  have suggested the insertion o f the words “  or other inferior 
courts-martial”  to include, detachment courts Jne*'tial also. The correction made 
at the place where the periods o f confinement are stated is taken from the 
Mutiny Act, Queen’s Troops. The incolisistelicy o f making so great a difference 
in the periods when the confinement is mixed and when it is simple, has long 
been observed; but the rule is the same in the Mutiny A c t for the Queen’s 
Forces, and has been reiterated yearly now for eight years. The annual Acts 
before 1838 provided simple imprisonment for 30 days, and mixed for 20 days.

The alteration of a penny a day into “  eight pices o f the rate per diem,” of the 
soldiers’ pay, is necessary, as the Company’s troops are not paid by the day. I  have 
proposed to take out the words “  beer or,“  because beer is not served out to the 
Company’s troops.

.Clause 19. The alterations proposed in tbis danse both from Bombay and by 
myself correspond, excepting that I  have inserted the forfeiture of good conduct 
pay, as done in the Mutiny A c t for Her Majesty’s forces, which has been omitted 
in the Bombay suggestions.

Clause 20. There are no alterations proposed from Bombay; I  have suggested 
the insertion of the word “  detachment” after “ district,”  taking it from the annual 
Mutiny Act. I  have also proposed to insert the restriction to minor offences 
against person or property, to keep the line distinct between murder and other 
capital felonies, for which provision is made elsewhere in this Act, and which, 
from the tener o f tiie Act, appear not to he intended to come under this clause. 
I  have inserted the words “  or officer,”  after “  General,” because it is not always 
an officer o f that rank who comanands forces beyond the territories.

Clause 22. I  have proposed to takeout the word “  Gewera/” before “ court- 
martial,’* in order to make the provision applicable to district and detachment 
courts martial, which has occasionally been found necessaiy, but has not been 
hitherto practicable. The addition o f th© closing words foHows o f corns© upon 
the previous suggested alteration.

Clause 23. In prescribing an “  oa^ ,” this dteuse militates against other enact* 
ments, by which an affirmation is allowed. I t  has an embarrassing effect in regard 
to native witnesses especially. Th© alteration I  have suggested appears to me 
very necessary to obviate all inconvenience,

Clause 24. The hours Of sitting are proposed from Bombay to be inserted. I  
had made the same suggestion. W e  have been placed in Some difficulty by this 
clause being different from the 86th Article o f War.

Clause 25. The alterations suggested here correspond with mine. They are 
taken from the annual Mutiny Act.

Clause 28. The Bombay suggestion is inappropriate, the year called 3d and 4th 
Victoria having gone by, I  had suggest^ the words “ any former Act for 
punishing mutiny and desertion in the Company’s forces,” which appears to me to 
he the best alteration.

Clause 30. 1 have proposed to say “  Commander-in-chief o f all the forces of 
the said Company,” believing that such Was the intent o f the clause, though 
indistinctly expressed. The selection of a corps to which to transfer a sentenced 
soldier should obviously be given to the Commander-in-chief in India alone.

Clause 33. The words “ rate per diem”  are necessary; they Were suggested 
by me, and are so from Bombay. The Act does not say “  the day or days,” but 
t|ie latter only. I  have proposed both, as obviously requisite.

Iromediateify
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 ̂ Iiftinediately after clause S3, it is suggested from Bombay to insert the 27th, On the New 
29th and 31st clauses o f the annual Mutiny Act, but adapting them to the fofihrEast^wlia 
Company’s service. I  had made similar suggestions, nearly; but instead o f company’s Native 
placing them here, I  had proposed to insert them in lieu of the 44th, 45th, 46th Troops.
and 47th clauses of this Act, which it is subsequently proposed to take out. My ------- -
object was to keep up the continuity of numbers, and accordingly I divided the 
proposed matter into Clauses corresponding with those numbers. I  Submit that 
this is the best arrangement.

There is some difference, however, in the clauses as proposed by me and those 
proposed to be transferred from the annpal Act, by the authorities at Bombay.

1st. Instead o f  the long detail o f confirming persons specihod, either by 
general district or inferior courts nlartial, I  hhve suggested the words “  by 
the officer confirming the proceedings o f the court martial,” which embrace . 
everp case,

2d, I  have inserted “  or detachment,”  after corps. Which appears to me 
necessary; and I  have left out “  under military custody,” as_ needless in this 
country.

3d. I  have proposed to omit the mention o f Governors and Keepers o f 
prisons, as we have no such persons in India, except at the Presidencies.

4th. The words and such Governor, &c.,” inclusive, down to the end of the 
29th and 31st clanses of the annual Mutiny Act, proposed to be inserted, 
are not St present applicable to India* 1 submit that they should be 
omitted. It will rest with the Government to settle the office and duties of 
gaolers.

5th. I  have proposed to insert clmise 28 Of the annual Act, which is not 
suggested from Bombay, but I  have substituted “ the Governor^general in 
Council, or the Governor in Coipicil, or Governor at the said Presidencies,”  
instead of the ”  Secretary at .War,” aS the anthority who Shall appoint build
ings as places of imprisonment. I t  appears to  me that the diaui^ is neees^ry 
to he inserted in this Act.

Clause 34, The alteration at the close proposed from Bombay is similar to that 
suggested by myself, but the Words are different. Those proposed by me were 
made on further consideration, after I  had communicated the alterations to the 
Judge Advocate-general at Bombay, and they appear to me to be preferable.

Clause 38. I  have proposed tO insert after this clause a uew one, giving opera
tion to the commission o f Cmnpauy’s officers ail the way from jj^gland, when 
coming out with troops on board ships, in order to enable them to sit on courts 
martial, when to the westward of the Cape, in case of offences being committed 
early in the passage. The numbering oi the causes is thus advanced by me, 
but it is o f no consequence at this part o f  the A c t ,  and i t  is made Up for after
wards.

Clause 40, I  have proposed department,”  instead o f “ establishment,”  as the 
former is the term applied officially in public documents and orders lo  the medical 
and other branches of the service.

Clause 53. The words “ in manner aforesaid to besubjeetto such disallowance 
aforesaid,” I  have proposed to take out, because they necessarily ffiUow ^  ffite 
o f  the 46th clause, which it is now obviously requisite to omit. But a provision 
to the purport of these words is proposed by me to be added to this clause, for which 
purpose I  have transferred to th is  place the 44th clause, which in its  own place is 
struck oat.

Clause 54, I  have proposed to insert “  camp garrison” before the word “  can
tonment,” at line 8, page 61, in order to embrace all situations o f troops, and so 
in subsequent parts of, this clause. I  have also struck out Ike words “  upon ihe 
Holpr Evangelists,” because o f affirmation being allowed, and o f different persons 
having different forms o f swearing. I  have also proposed to alter the provision 
about swearing witnesses, to make it agree with the previous provision o f this 
Act.

I t  has b e e n  disputed whether in using tfie words “ any future month,” 
authority was conveyed to mulct the pay o f defendants in consecutive months;
I  have proposed to obviate doubts by inserting “  munth or months*”

The word Company/’ is evidently a misprint for “ camp,”  and I  have 
altered it.

14. 3 H 4 C la u s e
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Clause 56. It  seems requisite to fix a date from which the six months are to be 
calculated. I  have proposed that of the commission of the Act for which the suit 
is instituted.

Clause 59. I  have proposed the “ receipt and promulgation'’ o f the new Mutiny 
Act to be the date of its coming into operation, as in the case with the annual 
Mutiny Act for Her Majesty’s Forces.

Calcutta, 19 December 1844.

(signed) R. J. H. Birch, Lh-cpl.,
Judge Advocate-general,

, Bengal Army.

N ote on the Articles o f W ar for the Company’s Forces, with reference to the 
suggested Alterations, as proposed by the Judge Advocate-general at Bombay 
or by myself.

Article 11. T he words “  camp or”  which I  have proposed to insert, will make 
this article correspond with the 1st Clause of the Mutiny Act.

Article 13. I  have suggested the insertion o f the words “ in operations in the 
field,” to obviate doubts as to the true intent o f this article, which appears to me 
to apply to service in the field exclusively.

Article 15. The words “ being a sentry”  will make this article correspond with 
the 1st Clause of the Act.

Article 19. For the same reason, T propose to omit the word “  found.” I t  is not 
the being discovered, but the fact o f drunkenness, which constitutes the olfence.

Article 27. The words I  propose to insert, “  in operations in the field,”  will 
distinguish this Article as applying to service; the other clauses o f it, after the first, 
clearly do apply, and I  think the whole should be so understood, which, however, 
is not at present the case.

Article 33. The words proposed by me, “  or lift up any weapon,”  appear 
desirable, because the words “ draw his sword”  do not seem to include other 
weapons, neither does the “  offering of violence,”  in its present connexion.

Article 69. I  have thought it desirable to introduce an alteration in this 
Article, more clearly defining the punishment o f loss o f rank than has previously 
been done.

Article 72. The first four lines o f this Article appear amply sufficient; and 
accordingly I  have proposed to omit the remainder, especially as the latter clause 
,of the Article is quite inapplicable to India. I t  has been transferred without 
consideration from Article 75 o f those for the Queen’s service, to which alone it 
is applicable.

Article 74. Clause 3, page 28: I  propose to omit the first 16 lines of this 
clause, because they are only a needless repetition of the same provisions made 
elsewhere in these Articles.

Hitherto no suggestions have been proposed from Bombay in the Articles of 
War, except the few necessary to make them coiTespond with the Mutiny Act 
as proposed to be altered; but it is suggested on this clause that the last five 
lines should be omitted. I  think the suggestion is not judicious, and I  would 
submit in preference the adoption o f the alteration proposed by me.

Article 78. I  have proposed to insert a clause making it unnecessary to subject 
a soldier to trial whose absence is clearly accounted for to the satisfaction o f the 
Commander-in-chief.

The Judge Advocate-general at Bombay has (as I  had also done) suggested the 
insertion after this Article, providing for the case o f soldiers convicted o f felony 
ill the criminal courts, which appears desirable.

Article 81, Clause 2, page 36. I  have proposed to cancel part o f this clause, 
and to insert in its room the provision at the close o f Article 85 for the Queen’s 
service on the same subject, which allow the commanding officer to instruct a 
court martial not to pass sentence of solitary confinement in certain cases.

From
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From Bombay it is proposed to substitute “  Adjutant-general ”  for “  Judge On the New 
Advocate-general,” at the close of this Article; but both these functichiaries Articles of Wsr̂  
receive monthly returns o f courts martial, e.nd it would be well to insert mention Cpn̂ panŷ g Naiî e 
o f them both ; but, indeed, the Adjutant-general receives a copy o f the returns Troops. ^  •
sent to the Judge Advoeate-general. .. .

Article 90. The punishnients awardable to wan^ant officers have never been 
distinctly laid dotra; I  hav$, for this purpose, suggested an addition to the 
Article.

Articles 94, 95. In the room of these, it is proposed to introduce the Articles 
on duelling from the code for Her Majesty’s service*

Article 105. (now nunibered 108), page 51. I- propose to insert the Words 
suggested in the brackets, because they will explain that it was not intended to 
interfere with the bringing o f mess steres into cantonments, about which doubt 
has arisen in some of our larger stations, and references have been made upon 
them.

Article 124. Concluding notice of the Law. The alteration made in the 
Articles for the Queen’s service, which states the actual provisions o f the law of 
England, as now existing, has been transferred te  this place.

And besides the proposals for change which I  have noticed, there are several 
suggested throughout the Articles, the object of which is to assimilate them with 
the provisions of the Mutiny Act, or with those o f the Articles for Her Majesty’s 
forces^ as far as they are applicable to the Service of the Company.

Calcutta, 20 December 1844.

(signed) AT. Jiirch Lieut.-col.,
Judge Advocate-gen'.

H ome Dbpaetment, Legislative, N o. 30, of 1844.

To the Honourable the Court of Directors o f the East India Company.
* *

Honourable Sirs,
W e do ourselves the honour to transmit to your Honourable Court the accom

panying Copies of the Mutiny Act and Articles o f War for the East India Com
pany’s forces, brought into operation on the 1st ©f January 1841, and now in 
force.

The great changes introduced into the annual Mutiny Act and Articles of War 
for the year 1844, for H et Majesty’s forces, o f which the greater proportion are 
equally applicable to the European troops in the Company’s service, have made 
it appear to us most desirable to introduce alterations into the A c t and Articles 
for the forces of the Company corresponding' therewith ; and the Commander-iu- 
ehief in India having directed the Judge Advocate-general to lay before us the 
suggestions for this purpose submitted to his Excellency by that ofiicer, we trans
mit them herewith for the consideration o f your Honourable Court.

W e likewise forward copies o f the Act and Articles, with alterations suggested 
by the Judge Advocate-genoral of the army, and submitted to us fey the Com
mander-in-chief and the Government of that Presidency. Together with these, are 
notes Upon these suggestions, made by our desire, by the Judge Advocate-general, 
Lieutenant-colonel Birch.

W e  beg to urge upon the attention o f your HunOurable Court the necessity of 
early measures being taken for passing an Act, and for obtaining Her Majesty’s 
sanction to new Articles o f War, by which the changes to which we have adverted 
may be made applicable to the Company’s troops in the Service o f the Company; 
and we would suggest the desirableness o f communication with the Right honour
able the Judge Advocate-general in London in the preparation o f these enact
ments.

W e also beg to suggest, that, as it may occur that the Mutiny Act and Articles 
intended to be made in 1845 for the Queen’s forces may contain new provisions, 
applicable alike to the Company’s array, such provisions may be inserted in the 
proposed new Mutiny Act and Articles for the farces of the Company; and we 
submit for the consideration of your Honourable Court whether it is not desirable

14. 3 1 that
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On the New that the 43d danse in the Charter Act now in force should be modified to the 
for'the^E-snndia permitting the Government of India, from time to time, to introduce
Company’s Native Alutiny Act and Articles o f W ar made for the Company’s forces such
Tio^s. alterations as may be contained in the annual Mutiny Acts and Articles o f War for 

Her IVIajesty’s troops, and may appear applicable to them, and calculated to 
assimilate the law as respects the forces serving together in this country; an 
object which we cannot but consider o f very great importance.

20 December 1844. (signed) H, Hardinge.
T. IJ, Maddock. 
JF. MdktU

Geo. Pollock.
C. H, Cameron.

Legis. Cons. 
25 Jan. 1845. 

No. 48.

M iMTA&V DEPARXMlfeNT.
(No. 5408.)

. To  the Secretary to the Government o f  India, M ilitary Department.

Sir,
Para. 1 . I  am directed by the Most Noble the Governor in Council to acknow

ledge the receipt o f your letter, dated 8th Noveaaber last. No. 205, and, agreeably 
with the request therein conveyed, to transmit two printed copies of the Act 
3d and 4th Victoria, cap. 37, With c<^y o f the letter from the Acting Adjutant- 
general o f the Army, dated 19th instant. No. 1036, forwarding them.

2. No. 1 , it  will be observed, contains additions and corrections which have 
been proposed by the Judge Advocate-general, Lieutenant-colonel Chalon, and, 
with the exception p f those struck out, have the concurrence and approval of the 
Commander-im chief, and is accompanied by an original letter and explanatory 
memorandum from Lieutenant-colonel Chalon.

3. No. 2 contains further additions and corrections prepared under his Excel
lency’s own direction, tpgetber with an explanatory memorandum.

4. Duplfeate copies shall be forwarded as soon as they are prepared.

Fort St. George, 27 December 1844.

I  have, &c.a
(signed) G. Fryer, L ‘-coP,

Acting Secy to Govt

Sep. N o .^ (N o . 1036.)
From Major C. M. JBrmm, Acting Adjutant-general o f the Army to Lieutenants 

colonel Cr. Fryer, Acting Secretary to Government, Military Department, Fort 
St. George, 19 December 1344.

Sir,
No. 4821. W ith  reference to extract minutes o f consultations o f the 19th November, 

I  have the honour by order o f  the Commander-in-chief to forward tWo copies o f 
the Mutiny Act and Articles o f War for the European Troops o f the Company’s 
service.

2. No. 1 contains additions and corrections which have been proposed by the 
Judge Advocate-general, Lieutenant-colonel Chalon, and, with the exception o f 
those struck out, have the concurrence and approval of the Commattder-in-chief. 
Lieutenant-colonel Chalon’ s letter and explanatory memorandum connected 
therewith are enclosed

3. No. 2 contains further additions and corrections prepared under his Lordship’s 
own direction, together with an explanatory memorandum.

Adjutant-general’s Office, Fort St. George, 
19 December 1844.

I have, &c.
(signed) C. A , Browne, 

Acts AdjuV-gen’ o f the Army.

( N o .
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(No. 269.)
From Lieutonant-colonel T. B. Chalon, Judge Advocate-general o f the Army, 

to the Most Noble the Commander-in-Chief, Fort St. George.

M y  Lord,
W ith reference to the minutes o f consultation of 19th Of November 1844, and 

to your Lordship’s ordet« communicated to me by the Adjutant-general of the 
Army, on the same date, that I should report upon the alterations and amend*» 
ments I consider necessary in the Mutiny A ct and Articles o f W ar for the East 
India Company’s European troops, I  do myself the honour to forward to your 
Lordship a duplicate copy o f the Act and Articles, with the corrections and amend
ments which I  consider advisable.

A  great portion o f the alterations which h a v e  been made are to m ate the pro^ 
visions o f the Act and Articles of War to correspond with the present annual Act 
and Articles of War for Her Majesty’s forces: Several o f the alterations show, 
without explanation, the reasons for which they have been made, and a memo
randum accompanies, giving further explanation On the.sabje#- This memorandum 
is not so p e r f e c t  as I  might have made it, in consequence o f my. a n x i e t y  to send 
in my report before my departure from Madras.

I  trust that my report will be at least sufficient to show the alterations desirable, 
so as to be o f some assistance to those who may have to prepare the new Act and 
Articles.

1 have, &c.

(signed) T. B. Chalon,
Judge Advocate*genei-al o f the. Army.

Judge Advocate-general’s Office.
Fort St. George, 12 I>ecember 1844.

Legis. Con*. 
25 Jail. 1S45. 

N o  49.

Memoeandum on the sul^ect o f the Alterations made in the Mutiny Act and 
Articles o f W ar of i^e Compaay*® &ropean Troops.

Clause II .-* “H e r e i n  is suggested the convenience that would arise from the 
power being given to courts martial to try all criminal offences committed at a 
greater distance than 10 miles from the respective Presidencies, by which means 
the necessity would be tfeviated of senffing <^nders smd witnesses away from 
their stations to the Presidencies, without adequate reason, as, i f  the power can be 
entrusted to courts martial in one Case, it may in the other.

V l l .— The concluding provision to this clause is suggested, in order to bring 
r^u larly within the provision o f tho A<A and Articles o f W ar a ctese o f  persons 
termed “  East Indians,”  professing the Christian religion, whose feelings and pre
judices are alike distinct from those of natives o f India, and who appear entitled to 
be considered as European British subjects.

IX .— The word. “  servings”  in i f e  clause i »  added in mder to ag*>^ with the 
provisions of Act 7 Viet., cap. 18, authorizing the tridi iff offenders at the place 
where they may be serving, without reference to the Presidency to which they 
actually belong; and the correction in the concluding proviso is made for the same 
purpose. I t  is, however, expected that the Act above mentioned will, in a modified 
form> make part and portion o f the proposed new Mutiny Act.

X V I.  —The new Clause (17) recommended, is to provide for the cases of officers 
sentenced to transportation for criminal offences and embezzlement.

X V II .  — In this clause authority is given to a district or garrison court martial 
tu try as disgraceful conduct any petty cfffence o f  a felonious frauffident nature, 
to the injury of, or with intent to iiyure, any person, civil or military. The pro* 
vision is somewhat of a vague nature, and under it cases of theft o f the property of 
civilians to large amount, and even offences amounting to forgery, have not unfre- 
quently been tried as disgraedTul conduct; but it appears to me offences 
against the persons or property of civil subjects, which amount to felonies by the 
common or statute law, are improper to be tried under this head (except perhaps 
a. theft to the amount of a half rupee); first, because I  do not think they can be 
called petty offences of a felonious nature; secondly, because a civil sulgect, I con
sider, is justly entitled to look to the civil iaw, to which he is himsdlf amenable

>4- 3 1 2  for
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for the protection of his person and property, and has a right to expect that the 
penalties o f that law will be inflicted against all offetlders against either; and 
thirdly, because a petty olfence o f a felonious nature- cannot, in a y  opinion, be 
held to mean an actual felony, for which the punishment n f transportation is 
awardable. The generality o f misdemeanours may, I  think, be tried under this 
head.

Under the head of disgraceful conduct, o f a cruel, indecent or unnatural kind, 
soldiers have been tried who have stabbed each other with felonioas intent. I  look 
upon this, also, as irregular, and have therefore introduced in the paragraph o f the 
clause the words “  not amounting to felony.^’

X V I I I .— In the proposed insertion in this clause, I  have introduced a new term 
for the court martial, provided for by Clause X X .,  which I  think may prevent 
mistakes, namely, “ general department.”

X X .— I have erased the words, “  or of the territories o f those states in alliance 
Avith the said Company, in which the said Company’s forces are permanently 
stationedbecause the troops are liable to be employed frequently in these states, 
and in detachments at a great distance from the head quarters o f the force to which 
they are attached; and When these states a?e in a state of insurrection or warfare, 
they may, I  consider, be looked upon as foreign states, for the purposes referred 
to in this clause, more especially as there are no civil authorities in such friendly 
states to whom Europeans could be handed over for punishment.

The proposed new clause (25) is to allow o f affirmations being made by Quakers, 
Separatists, &c.

X X V .— have always held that this clause sanctioned appeal from a regimental 
to a general court martial, without any reference to the appeal allowed by the 
Articles o f War, to which it  appears to me to have no allusion.

The Regimental Court Martial referred to in the 107th Article o f W ar has no 
power, and is not called rrpou to convict or acquit either the officer or soldier 
before it (its proceedings are o f the nature o f a court o f inquiry), and it has no 
charge before it upon which it can exercise these judicial acts ; whereas the clause 
has express reference to a soldier having heen convicted or acquitted o f any offence 
by a regimental court martial, and by implication, i f  not iq direct terns, sanctions 
an appeal from the same.

I am therefore o f opinion, that to take away the right o f appeal, nothing 
more is required than to erase the Words, “  unless in the case of an appeal from a 
regimental to a general court martial;’  ̂ and that doing this is better- than the 
mode adopted in the corresponding clause in the annual Mutiny A c t . for this 
year.

X X X IV .*—By this clause* as it at present stands, although'men entitled to their 
discharge are made liable to the Act while on board ship, yet after their arriA’̂ al 
no means o f trying them for offences committed by them presents itself. I t  is 
considered, therefore, that the proposed alteration would remedy the defect,

The proposed new clause (39) is to remedy the omission which exists to autho
rize enlistment in this country.

The new clauses, 43, 44 and 45, seem requisite to give authority for offenders 
being sent to Her Majesty’s gaols at tbp several Pr^deneies; and the 2d para, 
of clause 44, intended to provide for cases in which officers aiu sentenced to 
imprisonment for criminal offences or for embezzlement.

X L I IL ,  X L IV ., X L V ., X L V I.,  X L V I I .— The laws and regulations for the good 
government o f the.Inffian NaVy having been foamed  ̂ these clauses w ill require 
modification.

Officers are not made liable to transportation for military offences, With ex
ception of em bezzlem ent; it is offered for consideration whether in Capital cases 
authority might hot be given to courts martial to award transportation in the case 
of officers.

15. There can be no doubt, Lconceive, that Article 15 alludes solely to the 
case o f a sentry, to distinguish it from Article 27, and that the first part o f  the 
latter Article refers to situations, whether in foreign parts or elsewhere* or whether 
the offence be committed in time of peace or in war.

3 7 . It is considered that When a soldier has maimed Or mutilated himself by 
design, it should be imperative on courts martial to award forfeiture o f additional

pay
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pay and pension, and accordingly the word “  subjected,” instead of “ liable,”  is On the New 
proposed to be inserted in this Article. Articles of War

mi . A . 1 , 1 -  for the East India
66. The paragraph recommended to be added to this Article is to legalize a Company’s Native 

practice which has of late been introduced, but for which I am of opinion that Troops, 
there is no suiBcient authority. -------------

73. “  Sinimans,” in his Treatise on Military Law% states that a district or garrison 
court martial for the trial of a warrant officer is held without a warrant I  have 
always been o f a contrary opinion, in which I  am confirmed by the insertion of 
the Wotds “  except for the trial of warrant officers,” in the corresponding Article 
o f W ar tc this in the Articles of War for Her Majesty’s forces for the present 
year. A ll courts martial to be held without warrant are expressly stated to 
be so.

84. W ith reference to the oath administered to the members o f courts maftial, 
it appears to me more regular that courts martial, as they act as jurors as well as 
judges, should be sworn on every fresh trial, more especially as that practice 
continues to be adopted in trials of officers and soldiers of Her Majesty’s forces.
The practice which at present prevails of swearing them once for all saves little 
time, some of the members o f a court martial being generally changed after each 
trial; I  have, therefore, proposed to revert to the ok! form o f oatli.

89. It  appears to me that contts martial at any time during their deliberations 
have authority to change their opinions, and I  think that authority should he e x 
pressly given for the purpose to prevent any doubt upon the subject.

91. The punishment to which warrant officers are liable should be expressly 
defined ; much difference o f opinion prevails upon the point.

92. W ith regard to this Article o f War, it appears requisite that some alteration 
should be" made therein, rendering offenders liable to be sentenced to punishments 
aceording to the law administered b j  Her M^esty’e Oourts o f Judicature in 
India, Vmieh are governed by 9 Geo. 4, c. 74, and the Acts o f the liCgislative 
Council of India, expressly made f o r  the regulation o f criminal law. It  appears 
anomalous that a soldier tried by a court martial beyond 120 miles from the 
Pre’sidencies should be liable to a different code of laws to that which he w’onld 
he liable to if  tried within the specified distance. In legislating on this point, 
however, it will have to he considered that the European soldier of the Company’s 
service is. not always in India, hut his service may be called to Persia, Egypt,
China, or any other foreign country where the criminal code applicable to India 
might be inapplicable, and where Her Majesty’s forces would he subject to the 
law as existing in England. I t  has been ruled at this Presidency that sentences 
passed under the 92d Article of War for the Company’s* tod the 102d Article of 
W ar for Her Majesty’s forces, may be in accordance with 9 Geo. 4, c. 74, and the 
Acts o f the Legislative Council which modify the former.

Judge Advocate-general’s Office, 
Fort St. George, 12 December 1844.

(signed) T. B. Chahn, 
Judge Advocate-geffi of the Arm^.

A dditional N otes upon the Mutiny Act and Articles o f War.

M utiny A ct.

Present Text.
Sec. IX . “ To authorize any 

officer under their respective' 
commands, hot below the degree 
o f a Field Officer.”

Sec. X . “  Field Officer.”
Sec. X V lI .  “ Composition of 

district or garrison courts mar- 
14. tial

Proposed Alteration.
‘ ‘ Not below the rank of Captain.”
It  is of very frequent occurrence in India, that 
large detachments are employed on active ser
vice under Caj^in% tod it is therefore very 
desirable that A e  Commander4n-chief ^ould 
possess the power of delegation to such offi
cer whenever circumstances may require.
“  Captain, as above.*’
Add, “  except the same” shall be holden in 
any place out o f Her Majesty’s dominions, or o f 

3 1 3  the
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Present Text.
tial o f not less than five com
missioned officers.”

X V II .  President “ nt>t being 
under the rank of Captain.”

Sec. X X . “ O f the atmy to 
■which the division, &c.yitO "which 
any person so tried shall belong;”

Sec. X X IX *  “  Provided that 
no such evidence,” &c.

Proposed Alteration.
the possessions or territories whicji are or may 
be under the government o f the said Company, 
or at Prince o f Wales Island, Singapore or Ma
lacca, or in the settlements on the coast of 
China, at which places such district or garrison 
courts martial may consist o f any number not 
less than three, &c., &c.

Omit. I t  is frequently impossible to nominate 
a Captain on foreign or distant service; old 
Lieutenants* o f whom there are always many in 
the Company’s service, should be sufficient.
“  Under vrhose orders the division, brigade, de
tachment or party may be serving, to which any 
person so tried, competed and adjudged to suffer 
puni^ment shall dtelong, shall have approved 
and confirmed the same.” Required to conform 
to the principle o f Sec. I I I .

To be inserted after this proviso:— “ And pro
vided also that a copy of the charge and sen
tence for each previous conviction, certified 
under the signature o f the commanding officer, 
shall be sufficient proof o f such previous con- 
■viction.”

Sec. X X X I ,  ̂ Twelve months.” 
Sec. X X X II .  “  Man or horse.”

Sec. X X X IV .  After “ Great 
Britain or Ireland.”

Sec. X X X V I .  “ Horses.”

Sec. X X X V I I .  “ Bounty up
on which such man shall have 
been enlisted.”

“  O f 28 days each.”
Man or beast.”  Bullocks, camels and ele

phants are used in the Indian service, as well 
as horses.
Add, “  as also every pensioned soldier entitled 
to and claiming to be sent to Great Britain or 
Ireland.”
Add, “  or other beasts.”  Bullocks, camels and 
elephants are used in the Indian service, as well 
as horses.
Add, after this clause, “And belt further enacted. 
That any person who shall enlist into the Com
pany’s artillery, and who shall be discovered to 
be unfit to serve therein by reason o f a defective 
thumb or other infirmity, may be transferred 
into the Company’s infantry.”

This is required to meet an abuse o f constant occurrence in Ind ia ; able-bodied 
recruits, enlisted for the artillery and proved Unfit as above, though perfectly fit 
for the infantry, but refusing to serve, upon which they must be sent to England, 
where they again enlist, perhaps, in the artillery.

Sec. X X X IX .  “ Place o f des- Add, “ or elsewhere.” 
tiuation,”

Sec. X L . Substitute, “ And he it enacted, That the pro
visions of this Act shall apply to all persons o f 
whatsoever description receiving pay, and to all 
licensed sutlers and followers, who shall he at 
all times, &e.”

This, it is submitted, Would fully answer all purposes, and be far more simple 
than the present section.

Sec. L IV .  To be added, “  Provided always, that no action
of debt or personal action, by one officer or 
soldier against another officer or soldier, shall 

, be cognizable before any such court.’*

Cases have occurred in which soldiers have preferred claims as above; the pro
viso is required to prevent Such practice.

A rtic le s

    
 



Article 48. “ By any other 
satisfactory evidence.”

Article 62. Horse.”
Article 73. “  Consist o f not 

less than five commissioned offi
cers.”
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Article 2 . The penalties in this Article, both for officers and soldiers, to b® 
omitted, and the Article to come within the conclusion of Aiticle 3. Company’s Nativn

Article 37. This whole Article is very awkward, and much too stringent for Troops, 
any useful purposes. I t  Would be much better as follows 4—r-*'Any soldier who 
shall be convicted o f having wilffilly maimed or mutilated himself shall be liable 
to the punishments attached,” &c.

P r e s e n t  T e x t . P r o p o s e d  A lt e r a t io n .

Article 41. Man or horse,”  “  Man or beast.”
Add, “  Shall be deemed guilty o f habitual 
drunkenness,” and omit, “ for habitual drunken
ness,” in latter part of the Clause.
Add, “  or other beast.”
Add, “  except the same shall be holden in any 
place out o f Her Majesty’s dominions, or Of 
the possessions or territorfes which are or may 
be under the government of the said Company, 
or at Prince o f Wales Island, Singapore or Ma
lacca, or in the settlements on the coast o f 
China, at which places such district or gar
rison court martial may consist o f any number 
not less than three, and may, &c.”

“  F ive officers o f the same re- Substitute, “  thrw  or five.”  
giment.”

This Article should provide for district or garrison courts being convened under 
the authority o f the Governor, in each Of the garrisons o f Fort William, TPort.
St. George ahd Bombay. A s the Airticle now staa^, a garrison court cannot b® 
convened in Fort St. George, as the Governor has nO authority under this Article, 
and cannot receive a delegation for the purpose from the Commander-imchief.

Article 87. “  Under the penal- "U nder the penalty o f such jrnni^ment as a 
ty of,”  &c. court martial may award.”

Article 94. Sufficiently provided for by the o tW  Articles, and useless as it 
stands.

Substitute, “  HI the case o f officers and warrant 
officers to the Commanderrin-chief, and in the 
case o f all others to the officer commanding the 
division or force.”
Substitute, “  through his commanding officer, 
to the officer commanding the brigade, and, i f  
Still not satisfied, to the officer commanding the 
division or force, and finally to the Commander- 
in-chief.”

Article 107. Requires to be corrected and defined; the regimental court has no 
jurisdictioB over the officer, and can only ^ a l  with tihie case as it eoneems ^  
private.

Article 114. A fter “  regi- Add, “  aftd upon regimental duties.” 
ments only.”

A fter “  other corps.”  Add, “  or upon general duties.**
Required to prevent doubts in accordance with the practice o f the service.
NoxB.-<-7%e Mutiny Act and Articles of War, with alterations hp the Judse Advocate- 

generul and the d̂ hmmander-wiMshief of Fort St. George, skojdd folhio herê  Them are no 
copies in opice. They formed Nos. Q §" 7 of the papers which accompanied Leg. Despatch to 
Court, No. 3 of 18̂ 6.

A rtid e  102. After "  satisfac
tory explanation shall have been 
given.”

Article 106. After “ he may 
complain.”

N ote on the Alterations in the Mutiny A c t  and Articles o f W ar for the East 
India Company’s European Troops, suggested by Ms Excellency the Com
mander-in-chief at Fort St. George, anu by the Judge Advocate-genera! of 
the Madras Army.

A  g r e a t  portion of the proposed alterations have been made, as Lieutenant- 
colonel Chalon remarks, in order to make the provisions of the A c t and Articles 

14. 3 * 4  correspond
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con-espond with tliose o f the Mutiny Act and Articles of W ar for 1844 for Her 
Majesty’s Forces. These are exactly the same alterations which had previously been 
suggested, both by the Judge Advocate-general of the-Bombay Anny and by 
myself, and have been transmitted to England for consideration. I t  is therefore 
unnecessary to notice any of these, and the observations I now submit refer only to 
the suggestions made from Madras, which involve new provisions.

A Iu t in y  A ct, Clause I I .  The Judge Advocate-general proposes to confer pov'er 
on courts martial to try criminal offences committed at the distance o f ten miles • 
from the respective Presidencies, instead of 120 miles, to which their jurisdiction 
is limited at present. Considering that the Supreme Courts o f Judicature at tbe 
several Presidencies have concurrent jurisdiction throughout those Presidencies, 
there appears to be no good reason for preferring the existing limitation to any 
other which might be made,'while at the same time the power o f trying criminal 
offences by courts martial admits of the proposed extension as being the most con
venient in all respects, and as rendering to the soldiery at nearly all the stations of 
the army at either Presidency the same uniform process o f trial. I  therefore 
consider the suggestion made to be well worthy o f adoption.

Clause V I I .  The additional provision proposed here, declaring Christians of 
European descent amenable to this Act, appears to me desirable; but the terms 
in which the Commander-in-chief at Madras proposes to w’ork this provision are, 
in my opinion, preferable to those suggested by the Judge Advocate-general. 
The latter provide only for “  natives” of India ; the former embrace all persons of 
European descent professing Christianity.

There is one class of persons, however, still not speciflcally provided for, but con- 
s isti^  at present of so very small a number o f individuals, that perhaps it is not 
necessary to make provision for them; I  mean native soldiers who hq,ve embraced 
the Christian religion. The subadar major of one o f the regiments of Bengal 
Native Infantry (the 65th or 56th, I am not sure which) is a Christian; yet he, 
and others such as himself, come within the previous provision o f this clause, 
which declares the Act not applicable to “  officers or soldiers being natives of the 
East Indies,”  without reference to their religious persuasion.

I t  is to be observed, however, that th^ native Christian officer is equally capa
ble with the Hindoo or Mahomedan native officer o f being a member of a court 
martial under the Articles o f W ar; and as he may administer justice in that capacity 
to his fellow soldiers, there seems no reason why he should not be liable to trial 
by them, notwithstanding the difference o f his religion and theirs.

Clauses IX.', X . It  is proposed to extend to Captains the delegated power of 
convening general courts martial, because, as the Commander-in-chief observes, 
large detachments employed on active service are frequently commanded by 
Captains. M'ith deference to his Excellency, I  ŵ ould submit that the alteration 
is not necessary, especially as the President o f a general court martial must need 
be o f the rank o f a Captain, and in all possible cases he must be a field officer; 
a rule showiiig a priori, that the officer convening the court should be o f a higher 
rank than Captain. The occurrence which forms the ground of the suggestion is 
very rare in Bengal.

Clause X V II. It  is proposed by the Marquis o f Tweeddale to add a provision 
here, making three members sufficient for a district court martial in certain places. 
A  provision similar to that proposed by his Lordship, with five members instead of 
three, was suggested by myself, taken from the Mutiny Act for the Queen’s troops, 
and the ordinary constitution o f a district court martial I propose to make seven 
members, as in Her Majesty’s forces. I  submit that the numbers seven and four 
respectively, as proposed by me, are preferable to five and three. In the first 
place, the adoption of those members will make this Act correspond with that for 
the Royal A rm y ; and an assimilation very necessary, since more than one culprit.in 
Her Majesty’s service has escaped punishment by having been unthinkingly sent up 
for trial before a district court martial of five members, wfiich had previously been 
convened for the trial o f a Company’s soldier. Secondly, there can be no want o f 
members; for the officers of the Queen’s service arecajiable of sitting together with 
Company’s officers as members of district courts martial. Thirdly, the provisions o f

the
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the Acts for Her Majesty’  ̂and for the.Gompan'y’s armies correspond in the rmm- Qn̂ the New 
bers o f inemhers to constitute general courts martial and inferior courts martial, 
and there can be no reason why, in respect to members of district courts piartial, Company’s Native 
they .should differ: . . .  Troops.

The Commander-in-chief at Madras proposes to allow Lieutenants to be pre- — :r—r-r-
sidents of courts martial other than general. I « submit that my proposal of 
Captains in the army, which includes Lieutenants of long standing, though not all 
Lieutenants, is well adapted to the case; and indeed it does not actually differ 
from the suggestion o f his Excellency, who speaks o f “ old Lieutenants,” though 
the alteration he suggests introduces the word Lieutenants solely.

The Judge Advocate*general at Madras observes on this clause, that It is so 
vague that c9,ses of theft of the property o f civilians to a large amount, and even 
offences amounting to forgery, have not unfrequently been tried* as disgraceful 
conduct. Such has not been the practice in Bengal; and it has not appeared to me 
difficult to discriminate between large thefts or forgeries and petty offences of a 
felonious or fraudulent nature; and the provision made in this clause for punishing 
thefts from military persons, omitting thefts from the property o f civilians, is so 
remarkable that it acts as a guide in making a proper discrimination. I  do not 
perceive clearly the force o f the argument, that a civilian “  looks to the civil law, 
to which he is himself amenable, for the protection of his person and property.’ ’
Carried out, this argument would not stand for a moment, and as regards frie 
matter between the-civilian and the soldier, the natural objection o f the former, 
in the event of an attempt to try him by military law, would be sufficient answer 
to the argument, that “  all offenders against either (person or property) should be 
liable to the penalties o f the civil (criminal) law.” I t  is enough that the legis
lature has provided for the punishment o f petty felonious acts under the designa
tion o f disgraceful conduct; and though it is impossible to sever the nature o f 

felony from the Act committed, I  see no objection to. proceeding by military 
rather than by civil criminal law, where the offence is a petty felony, without 
aggravating circumstances; and such appears to be the object of this part of the 
clause.

Clause X V III .  I  do not perceive any sufficient reason for introducing the pro
posed new term “  General Detachment Court Martial ”  in this clause.

Clause X X . I t  does not appear to me that the alteration suggested by Lieu
tenant-colonel Chalon is desirable. It  is proposed to omit the words “  or of the 
territories of those states in alliance with the said Company, in which the said Corn- 
pony’s forces are permanently stationed.” Granting that sUch a state is for a time 
in a state o f insurrection or warfare against the Said Company, it would then 
probably be circumstanced just as any unalHed foreign state is circumstanced.
But the words in question are necessary to prevent the application o f the clause to 
troops within the territories o f states (such as the Kingdom of Oude, for instance) 
in which the permanent location of the Company’s troops renders ordinary 
general courts martial available, and therefore excludes the informal and summary 
procedure contemplated in thie clause.

Clause X X V . I  have always, just as Lieutenant-colonel Chalon has, considered 
this clause not to relate at all to the 107th Article of War, but to appeals o f a 

. totally different nature from those provided for in that Article. But I  had thought 
it sufficient to introduce into this clause the alterations made in the corresponding 
one in the annual Mutiny A ct for 1844. I  did so because it did not appear to me 
that the alterations made any difference in the provisions of the clause, seeing that 
in the case o f the Queen’s troops (which would naturally guide the preparation of 
Articles of War for the Company’s forces) Her Majesty has made no provision in 
Her Articles of W ar for appeals, such as this clause contemplates. I  think also 
that the suggestion to omit the words “  unless in the case of an appeal from a regi
mental to a general court martial,” would, i f  adopted, make not much difference iji 
the clause. The force of the word “  ligble' to be tried ” seems to have escaped 
observation. In my opinion it  implies that no one shall be subjected to trial by 
authority of the Commander-in-chief, or other competent persons, a second time 
after acquittal or conviction of any offence. But a second trial, solicited by the 
party himself in the shape o f an appeal, may be permitted nevertheless; the indi
vidual, in the desire to obtain justice, being anxious, perhaps with considerable 
reason on his side, to submit to a new trial. Such appears to me the force of the

14. 3 K  word
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■word “  l ia b le a n d  i f  it be intended to prohibit appeals altogether, I  submit that it 
is necessary to use other terms. O f course, in all cases it rests with the Corn- 
mander-in-chief to direct the release of the suffering party whenever a real hard
ship dr injustice is shown to have occurred at his trial by an inferior court martial; 
and that, without sanctioning the process o f a second trial. But cases may arise 
in which there may be no positive proof o f injustice, and yet a very strong proba
bility of its having been committed. In such a case an appeal trial is at once the 
most satisfactory and the most just way o f disposing of the facts. I  am, on these 
grounds, an advocate for the sanction, very rarely and discreetly to be given, of 
the right to appeal, and I  think its total prohibition inexpedient, as tending to 
injustice.

Clause XXJX. I  think the Commander-in-chief’s suggestion would have been 
a very desirable alteration, but it must necessarily be limited to previous convictions 
for military offences.

Clause X X X I. I  perceive no reason for making the 12 months’ imprisonment pro
vided here lunar months; but I  would rather propose to say one year, or 12 calendar 
months, considering the nature o f the offences of,inducing or assisting soldiers to 
desert.

Clause X X X IV . I  submit that the fact o f the soldier being on board ship, on 
his way to Great Britain or Ireland, which the terms o f .this clause assume, 
renders unnecessary the Commander-in-chief’s proposed addition here.

The Judge Advocate-general suggests an addition or alteration, making time- 
expired or pensioned men offending on the passage home liable to the Queen’s 
annual Mutiny Act on their debarkation. I think the case o f the Company’s 
soldiers in the United Kingdom, such as the Sappers and Miners, which is referred 
to in the proposed clause, is altogether different from that o f men discharged or 
pensioned and sent home for the purposes o f trial and punishment; so much so, 
indeed, as to render the Mutiny Act and Articles of W ar inapplicable to the 
latter. I  would, in preference, suggest the adoption of the alteration I  had pre
viously proposed on this clause o f the Act, namely, forfeiture o f a part or of the 
whole o f the pension.

Clause X L . The alteration of this clause, suggested by the Marquis of Tweed- 
dale, appears to me to be a great improvement. Perhaps the insertion of the 
words, “  from the said Company,”  after the words “  receiving pay,” would render 
the clause more specific.

Clause L IV . I f  the words officer or” were omitted from the proposed addition 
to this clause, I  think it would form an unobjectionable provision. Soldiers have 
the captains o f their companies and other authorities, whose assistance they may 
obtain in recovering dues from comrades, but officers have no such remedy; it is 
a very rare occurrence for one officer to sue another, but a case might arise in 
which it would be hard to shut the plaintiff out of Court o f Bengal. It is con
sidered, from the tenor o f this clause, and from a comparison o f it with the pro
visions o f the late Mutiny Act, 4 Geo. 4, c. 81, that soldiers are not liable under 
this Clause to the jurisdiction o f Military Courts of Requests. On this construc
tion, the addition proposed to be made to the clause is unnecessary.

N .B .— In addition to the previous observations made in the consecutive order 
o f the clauses o f the Mutiny Act, I  beg to observe, that the proposed insertion of 
the words “ treason, or o f any offence which, i f  committed in England, would be 
felony,”  in Clauses II. and V., does not appear expedient. I t  is, also, not in 
accordance with the remarks subsequently made by Lieutenant-colonel Chalon, 
in the 92d Article o f W ar, in which last I beg to express my concurrence. I  
would submit that the provisions of these enactments might be so drawn as to 
place soldiers serving in India heyond 120 miles from the Presidencies respectively, 
under the same criminal law to which such soldiers are liable when within that 
distance, and the same to which aU other British subjects are liable. This subject 
was brought under the notice o f the Government o f India in 1841, and a reference 
was then made to the Honourable the Court of Directors, with a view to obtain
ing an early settlement o f its difficulties; but it is understood that up to this , 
moment no decision has been returned.

A r t i c x e s
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Artic led . The suggestion of the Commander-in-chief at Madras to omit the for the East India 
penalties prescribed in this Article, and to subject offenders to the discretionary Company’s Native 
punishment prescribed in Article 3, appears a great improvement. . Troops.

Articles from 4 to 16 inclusive. The Judge Advocate-general suggests the sub
jection of officers to transportation, in like manner as soldiers, for military capital 
offences. I  do not think this change desirable ; the case of officers is so different 
from that o f the non-commissioned and o f soldiers, that "where transportation is 
adequate for an offence committed by the latter descriptions o f persons, the same 
offence committed by a commissioned officer should bring dotvn upon him either 
the sentence of death, considering the greater shame of such crimes when com
mitted by officers, or the sentence o f cashiering, when mitigating circumstances 
appear to exist; but to subject officers to transportation in like manner with com
mon soldiers would, in m y  opinion, be unjust, because the suffering therefrom is 
so disproportionate in the two cases, and otherwise inexpedient as an unseemly 
novelty in military law.

Article 37. I think the word ‘ ‘ liable,” which stands in this Article, is better 
than the word “  subjected,”  which the Judge Advocate-general proposes, in order 
to make forfeiture o f pay and pension imperative in the case o f a man mutilating 
himself.

The Commander-in-chief suggests that this Article is clumsily worded, and that 
it might be altered by merely providing that a man convicted o f  wilfnlly mutilat
ing himself shall be liable to punishment as for disgraceful conduct. I  submit that 
this alteration would be no more than a needless repetition o f Article 74, as regards 
this particular offence. The object o f Article 37 is evidently to require the in- 
vestigaticm, by the solemn forms o f  trial, o f cases o f maiming and mutilation o f 
soldiers, in order to a just discrimination betw'een the sufferer by accident and 
the wilful agent in bis own injmy; I  think the retention o f this Article desir
able. I  conceive the necessity o f hedging round the grant o f wound pensions 
with as much strictness as possible to cases o f unsought injury received in the 
course of service, is too obvious to admit o f the alteration suggested in this 
Article.

Article 36. The practice o f appointing the senior member to be President on 
a casualty which removes the original President, I have never known stated as o f 
doubtful legality till now ; it is one of very long standing, and mentioned by all 
the writers, I  think -withont a single exception, as allowable and proper. I  see fie 
necessity for specifically legalizing this practice, as proposed by the Judge Advo
cate-general.

Article 73. The Commander-in-chief observes, that no provision is here made for 
convening garrison courts martial in each of the Presidency garrisons, and that the 
men cannot be tried at Fort St. (jeorge, because the Governor has no authority 
for that purpose, and cannot receive delegated authority from the Commander-in-  ̂
chief. There has been no such difficulty experienced in Fort William j the gene
ral officer commanding the Presidency division, on a case arising, applies for the 
sanction of the Governor o f Fort William, which is granted of course, and the 
General then convenes the court, and confirms the sentence, in like manner With 
that of any other court martial held under his orders.

The Judge Advocate-general is of opinion that district courts martial for the 
trial of warrant officers are and should be authorized by warrant. In Bengal the 
practice is otherwise. District courts martial, under the 73d Article are held 
under warrant, because the Commander-in-chief is empowered by warrant to issue 
his warrant to general officers and others to convene such courts. Warrant 
officers are tried under Article 90 only, and though I  consider the issuing or with
holding of a warrant to the President indiff erent in such a trial, the practice is 
not to issue warrants. The only reason I  can assign further is, the existence of 
an Article of War aulhorizing the trial of warrant officers by courts, martial, de
signated “ detachment” courts, to be convened by officers commanding districts 
(and now termed district courts martial, to be similarly convened) long accustomed 
to the institution of those now called district and garrison courts martial.

14- 3 K 2 Article
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Article 87. The alteration suggested by the Commander-in-chief would render 
the proTisions of this Article vague and inactive; I  had proposed “  the same and 
the court martial,” *  which I  think the better provision.'

Article 8^ It does not appear to me to be advisable to introduce the addition 
suggested here by the Judge Advocate-general,

Article 106. The Commander-in-chiefs remark on the error in principle in this 
Article is very just.

(signed) R. J. H. Birch, Lieutenant-colonel,
Judge Advocate-general,

Judge Advocate-general’s Office, Bengal Army.
Calcutta, 13 January 1845.

T r ia l  by Court Martial o f Criminal Offences committed b y  Officers and Soldiers.

U nder the provisions of the Mutiny Act, 8 & 4 Viet., c. 37, Clause II., the 
criminal jurisdiction o f courts martial is confined to places situated above 120 
miles from the Presidencies of Fort William, Fort St. George and Bombay 
respectively. When a criminal offence is committed at any place, the proceedings 
of the Court of Inquiry, by which the circumstances are usually investigated, are 
generally transmitted to Army Head Quarters, for orders on the case. General 
officers commanding divisions are also empowered o f themselves to issue the 
necessary orders in such cases ; should the place where the offence is committed be 
within the distance of 120 miles (Berhampore, for instance), the offender is made 
over to the civil power, for trial in the Supreme Court, and then all the witnesses 
are sent down to the Presidency, and detained away from their duties, sometimes 
at considerable cost and inconvenience to the service.

I t  is proposed now from Madras to narrow the circle to 10 miles, which would 
bring European officers and soldiers at Barrackpore (but not those ait Dum Bum), 
who might commit offences, under the jurisdiction of courts martial. Excepting 
the commissioned officers, there are so few Europeans o f the military class at 
Barrackpore, that the occurrence of criminal offence is very rare. A t  Chinsurah, 
again, soldiers are quartered, and such offences are likely to be more fi-equent.

The jurisdiction of the Supreme Courts at the Presidencies extend over officers 
and soldiers, wherever situated, being European British subjects; but criminal 
jurisdiction is practically exercised over them by general court martial only. I 
am not aware of any case in which the jurisdiction o f the Supreme' Court at 
Calcutta has been exercised in a criminal case in the army. Since the power to 
try such cases was first given to courts martial, which wras in 1824, by the A ct 
4 Geo. 4, chap. 81, was the point to be raised on a case presenting itself, in which 
the circumstances seemed to call for a trial in the Supreme Court (a  very rare 
case, certainly, and scarcely likely to occur at all), it would, I  presume* be referred 
by the Commander-in-chief to the Supreme Government to decide whether the 
trial by court martial or in the Court of Calcutta were preferable.

I  see no objection to the contraction of the circle of limitation to 10 miles, as 
proposed.

(signed) R. J, H. Birch, Lieut.-colonel.
Judge Advocate-general.

Judge Advocate-general’s Office, Calcutta,
16 January 1845.

Home Department) 
, Legis.

20 Jap. 1845.

H ome D epartm ent.— L egislative*

(No. 3. of 1845.)
To the Honourable the Court o f Directors o f the East India Company.

Honourable Sirs,
I n continuation of our letter. No, 30, dated 20th December last, and trans

mitted by the overland mail on the 23d o f that month, we do ourselves the 
honour to forw'ard, for the consideration of your Honourable Court, the accom
panying papers, containing suggestions made by his Excellency the Commander- 
in-chief, at Fort Saint George,, and by the Judge Advocate-general at that Presi
dency, for the alteration and amendment of the Mutiny Act, for the better

government
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goveriiflient o f the East India Company’s forces, and the Articles of War made On the New 
under the authority of that Act.

2d. W e  transmit at the same time two notes by the Judge Advocate-general, Company's Native 
Lieutenant-colonel Birch, on the proposed alterations. Troops.

W e have, &c.

(signed) H. Hardinge.
F. Millett.

Geo. FollocJc.
C. H  Cameron.

(No. 417 ,)
E xtract from the Proceedings of the Right honourable the Governor-general 

o f India in Council in the Military Department, under date the 18th August 
1843,

R eap  a letter. No. 718, dated 31st July 1843, from the Adjutant-getoeral of 
the Army, forwarding copy of one from the officer commanding at Cawnpore, 
soliciting instructions in regard to the amenability to the jurisdiction of Military 
Courts o f Request o f East Indian trades, len and others residing in that canton
ment, together with a transcript o f the Juage Advocate-general’s opinion thereon, 
with the Commander-in-chiefs recommendation that effect may be given to the 
suggestions of Lieutenant-colonel Birch.

Ordered, That a copy o f the above-mentioned letter be transmitted to the 
Legislative Department for consideration, with reference to extr" 1 from that 
Department, No. 20, of the 5th July 1845, forwarding transcript o f Act X I. of 
1841, for regulating native courts martial.

(True extract.)
(signed) E. Sanders,

Officiating Secretary to the Government 
o f India, ip the Military Department.

Eegis, Cons. 
8 Feb. 1845. 

No. 9.

(No. 718.)
From the Adjutant-general of the Army to the Officiating Secretary to the 

Government of India, Military Department, dated 31 July 1843.
Sir,

I  Have the honour, by direction o f the Commander-in-chief, to forward to 
you a copy of a letter from the officer commanding at Cawnpore, No, 811, o f the 
18th instant, soliciting instructions as to whether the class o f traders therein 
adverted to is amenable to the jurisdiction of Military Courts o f Request.

I  am also instructed to transmit to you a transcript of a communication. 
No, 20Oj dated the 27th current, from the Judge Advocate-general, to "SPhom his 
Excellency caused the question to be referred for opinion, and to request you will 
submit the papers for the consideration of the Right honourable the G overnor-general 
o f India in Council, with the recommendation of the Commander-in-chief, that 
effect may be given to the suggestions o f Lieutenant-colonel Birch.

I  have, &c.

(signed) fT. R. Lumley, Major-general, 

Head Quarters, Simla, 31 July 1843.
Adjutant-general o f the Army.

jtegis. Cons. 
8 Feb. 1845, 

No. 10.

(No. 811.)
From Major-general Sir J. Thachwell, K. c. b. A  H. h ., commanding GaWnpore 

Station, to the Adjutant-general Of the Army, dated Cawnpore, 18th July
1843.

Sir,
I  HAVE the honour to request the favour o f your bringing to notice of his 

Excellency the Gommanderrin-chief, that several merchants reside in this can-; 
tonment acting as sutlers, and licensed to sell wines and liquors, who, from being 

14- 3 ^ 3  East

    
 



No. 2.
On the New 
Articles of War 
for the East India 
Company’s Native 
Troops.

446 S PE C IA L  REPO RTS OF TH E

East Indians; do not consider themselves amenable to the Military Courts o f 
Request, in consequence o f the interpretation they put on the wording o f Section 
II. of A c t X I.  of 1841. In the objections made, it is set forth that they do not 
“  carry on any trade or business in a military b a z a r a n d  I  beg’, therefore, to 
submit whether the term “ military or Sudder bazar” may be considered, in such 
cases, to extend to the compounds and villages in the cantonment in which the 
trade o f these merchants or other dealers is carried on, some o f the former o f 
which are not situated near any bazar, and whether such individuals, from being 
“  licensed sutlers,” should be amenable to Military Courts o f Request, though not 
coming under the class of British subjects.

(No. 250.)
From the Judge Advocate-general to the Adjutant-general o f the Army, dated

27 July 1843.
Sir,

I  HAVE to acknowledge your, official letter o f the 26th instant, the number and 
subject as below*.

2. The persons in question are not amenable to Military Courts o f Request, so 
far as the actual provisions o f the Mutiny Act or those o f the Acts of Govern
ment o f India are Concerned. The Clause I I .  o f  A ct No. X I. o f 1841, alluded to 
by the officer commanding at Cawnpore, does not embrace the cases o f such 
persons. But in a letter from the Secretary to Government, Military Depart
ment, No. 310, dated 30 September 1820, (circulated with the then Adjutant- 
general’s letter of the 6th October 1820, and which arose out o f the case o f 
M r. Duhan, merchant at Cawnpore), it was declared, that the Governor-general 
in Council had resolved that no European or Native Christian trader shall be 
permitted to reside within the limits o f any military cantonments under this 
Presidency, who does not fully acknowledge the jurisdiction o f a military court in

Sic orig. all cases o f petty* coming within the amount fixed by Regulation X X . o f 1810;
and that persons who s e ^  a livelihood by carrying on business within the boundary 
o f a military Station, must understand they w ill not be suffered to continue there, 
without rendering themselves amenable in like manner with officers and others to 
the Regulation above quoted, their obedience thereto being one o f the conditions 
under which their residence is sanctioned by Gevernment.

3. The institution of Military Courts o f Request, under the late and present 
Mutiny Acts, and the abrogation o f Regulation X X . o f 1810, by A ct No. X I. of 
1841, have interfered with the literal observance of the resolution above quoted; 
but the obvious intention o f that resolution has* in my opinion, sufficient force at 
the present time to justify the officer commanding at any station to inform the 
persons In question that they shall nOt be permitted to continue residents within 
the limits o f Cantonments, except by submitting to the jurisdiction o f Military 
Courts o f Request held therein. But i f  this course is adopted at any station, 
a report should be made to Government; and, indeed, it seems desirable that 
a rule to the same effect, adapted to present circumstances, should be autho
ritatively promulgated, under the orders o f Government, at the different stations 
of the army.

4. I  conceive that the European Courts o f Request is the more appropriate 
tribunal in which Christian traders, whether Europeans or East Indians, should be 
sued, and it might be so declared by Government.

(True copies.)
(signed) J. R. Lumley, Major-general,

Adjutant-general o f the Army.

(A  true copy.)
(signed) E . Sanders,

Off. Secretary to the Government o f Indi»> 
Military Department.

: ' . (No.

* No. 1980, with copy of letter from officer coanmariding at Cawnpore regarding objeetioM of East Indian 
tradesmen there to their liability to be sued before Courts of Request for opinion on their amenability.
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(N o. 212.)
E x t r a c t  from the Proceedings of the Right honourable the Governor-general of 

India in Council, in the Military Department, under date the 11th October
1844.

R e a d  a letter, No, 859, dated the 10th September 1844, from the Adjutant-* 
general o f the Army, transmitting copy of one from the officer commanding at 
Meerut, relating to a . decree of the European Military Court o f Requests, in 
the case of a Mr. Vitta, a trader at that st^on, ■who appears to be liable to 
imprisonment under the 84th Clause of the Military Act, but against ■whom the 
penalty cannot conveniently be enforced, in consequence o f no suitable plane of 
confinement being available ■within the cantonment, with a doubt existing with 
respect to the mode in which a prisoner should be subsisted under the circumstances, 
and drawing attention to his letter. No. 718, o f 81st July 1843, to which no reply 
has yet been received.

Ordered, Tliat a copy o f the above-mentioned despatch be transmitted to the 
Legislative Department for consideration, ■with the observation, that nO reply hag 
yet been received from that department to the extract from the Military Depart
ment o f the 18th August 1848.

(A  trtie extract.)

(signed) J. Steivart̂  Lieut.-colonel.
Secretary to the Gov* of India,

• Military Department.

(No. 859.)
From the Adjutant-general of the Army to the Secretary to the Government

o f Indiay Military Department.
Sir,

I  AM directed by the Commander-in-chief to forward for submission to the 
Right honourable the Governor-general o f India in Council, “with a view to a 
decision on the point in question being obtained, a copy of a letter from the officer 
commanding at Meerut, No. 448 of the 28th ultimo, connected With a decree ok 
the European Military Court of Requests in the case of a Mr. Vitta, a trader at 
that station, who appears to he liable to imprisonment under the M th  Clause of 
the Mutiny Act, as quoted below*, but against whom the penalty Cannot con
veniently be enforced, in consequence of no suitable place of confinement within 
the cantonment being available, and a f existing with respect to the mode in ■which 
a prisoner should be subsisted Under the circumstances.

I  am instructed to take this opportunity o f requesting you to solicit the attention 
o f Government to the letter addressed to you from this department, under date 
the 31st of July 1843, No. 718, to which no reply has yet been received.

Head Quarters, Simla, 
10 Sept. 1844.

I  have, &c.

(signed) J. R. Lumley, MajoV'general,
Adjutant-general o f the Army.

(No. 443-)
From Major-general Sir J. TJiackwell, k .c.b . & k .h ., Commanding at Meerut, 

to Major G. C. Ponsonby, Assistant Adjutant-general, Meerut Division; 
dated28 August 1844.

Sir,
A  NATIVE shopkeeper o f Meerut preferred a claim against a Mr. Vitta, also 

residing within the boundary of the cantonment, and carrying on the business of 
a cook to the President of the European Military Court o f Requests, who regis

tered

* “  And if such debtor shall not receive pay as an officer, or from any public department, but be a sutler, 
servant or follower, be shall be arrested by like order of the commanding officer, and imprisoned in some 
convenient place within the military boundaries, for the space of two months, unless the debt be, sooner paid.”

14- 3 K 4

Legis. Cons. 
8 Feb. 1845. 

No. u .

t Sk, orig.
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tered it in accordance •with, an opinion o f the Judge Advocate-general, given ,in 
reply to a reference made last year in the Meerut Division hy Major-gene;ral 
Littler. then commanding at Agra, on the subject o f the amenability of the 
non-military residents in a cantonment to that tribunal.

Mr. Vitta was summoned, and having attended the Court, and made no objec- 
tidh to its jurisdiction, the case was investigated, and decided by a decree passed 
in favour of the plaintiff, the execution o f which Was awarded generally.

The defendant resides with a Ford, a shopkeeper, and has no house of his 
own at Meerut, and he is said terbe possessed o f property o f more than sufficient 
value to cover the amount o f the claim against him> and to have caused this 
property to be conveyed away from his residence, and secreted in some place 
whither it cannot be traced.

The plaintiff being unable to point out this locality, has requested that l Îr. Vitta, 
who refuses to liquidate the debt, may be imprisoned in accordance with the pro
visions o f the 54th clause o f the. Mutiny Act.

These require that the place of confinement should be within the military 
boundaries; but in the ca.ntonment of Meerut there is none such, nor does the 
Act contain any mention o f the mode in which the prisoner is to be subsisted.

Under these circumstances, having no precedent to give me, I  deem it right to 
refer the matter to higher authority; and I  beg that, with this view, it may be 
submitted to the Major-general commanding the division.

(True copy.)
(signed) J. R. Lumley, Major-general,

Adjutant-general o f the Army.

(True copy.)
(signed) J. Stewart, Lieut.-colonel,

Secretary to the Government o f India, 
Military Department.

Legis. Gons.
8 Feb. 1845.

No- 12.
MU. Court of 

Requests Martial. 
Ditto, Cawnpore.

Ditto, ditto.

M inute by the Honou^ab]^ C. H. Cameron, dated the 6th December 1845-

T he first question in this reference is not one either o f law or legislation. By 
the statute, the defendant, under the circumstances here stated, is to be iinprf- 
soned in some convenient place within the military boundaries^ ,> It is said-.the^e 
is no convenient place in the cantonment at M eerut; i f  that is so, either ,a 00,1% 
venient place must be made, or the imprisonment cannot be effected.;!. I t  iPot 
a law, but a prison, that is wanted, unless, indeed, it is ge«era//y. inconvenient te 
confine debtors in cantonments, in which case it may be desirable to enact ..tha|; 
they should be confined in the civil gaol o f the district; but such general Jncqn>. 
venience is not alleged.

The second question is, as to the mode in which the prisoner is to be .subsisted. 
The statute is silent on the subject; and I  apprehend, therefore, the prisoner 
must be subsisted at the expense o f the plaintiff at whose suit he is confined.

The question put in the reference of July 1843, to which attention is called, 
is whether merchants residing in the cantonment at. Ca-wnpore, acting as sutlers 
and licensed to sell ■wines and liquors, being East Indians, are liable to the M ili
tary Courts of Request. . '

These persons contended that they were not liable, because they did not “  carry 
on any trade or business in any military b a z a r a n d  the General commanding (at 
Cawnpore asks Whether the term “ Military or Suddur Bazar ’’ may bei consideted 
in such cases to extend to the compounds and villages in the cantonment in which 
the trade o f these merchants, or other dealers, is carried on, some o f the fonner 
of which are not situated near any bazar, and whether such individuals, from being 
“  licensed sutlers,” should be amenable to Military Courts o f Request, though not 
coming under the class of “  British subjects.”

The Judge Advocate-general was of opinion that the second section o f A c t X I. 
o f 1841, alluded to by the commanding officer at Cawnpore, does not embrace 
the cases o f such persons; but he suggests that (with reference to a regulation 
of Government, dated 30th September 1820) the officer commanding at any 
station would be justified in informing the persons in question that they shall not

be
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be permitted to continue residents within the limits of cantonments, except by On the New- 
submitting to the jurisdiction of the Military Courts of Request held therein. Articles of War

I t  seems to me, however, that the persons in question are amenable to the 
Military Courts of Request, independently of any express submission on their part. Troops.

They are licensed sutlers, and as such, I  presume, they are persons amenable to ...... .........
the Articles of W ar for the Native Forces in the Military Service of the East 
India Company, which is one of the descriptions o f persons made liable to the 
Military Courts o f Request by the 2d sectioh*<}f Act X l. of 1841.

I  have gone through the huge mass of papers which accompanied this reference, 
but the only matter that I  find important to the question is contained in a very 
elaborate paper o f Mr. Amos’s. I  have extracted it, and now append it to this 
minute.

Mr. Amos’s paper was written when the A ct X l. of 1841 was under discussion; 
and it will be seen by his remark upon the suggestion numbered lO,' that he con
sidered “  Europeans and East Indians carrying on business in cantonments within ‘ 
the territories of foreign princes,” to be provided for in the draft.

Now  the provision in the Act (Sect. X V II.) relating to places beyond the ter
ritories of the East India Company, speaks only of persons so amenable as 
aforesaid.”

Mr. Amos, therefore, thought that h® had provided for Europeans and East 
Indians carrying on business in cantonments within the territories of ike Eust 
India Company.

Again, 14 shows that he considered camp followers in cantonments to be subject 
to the Articles of War, and consequently to Courts of Request.

15 needs no remark.
16 needs only the remark made upon 10. '
Lastly, by Section II. o f Act XIT. of 1842, it is declared that camp followers 

o f every description shall be subject to (he provisions of Act I I.  o f 1841, in like 
manner as enlisted soldiers.

Before I  conclude this minute, I  wish to say one word with reference to the 
apparently unreasonable time which I  have taken to consider the first of these 
two references. .

The Law Commission still subsists; I  trust it'Will be permitted to subsist for 
the purposes (most useful purposes 1 believe them to be) described in the Charter 
Act. But, at all events, so long as the Legislature does hot repeal those provisions 
o f  the Charter Act, I am bound to occupy part of my time with the work o f the 
Law Commission; and as I  have now but one colleague and no secretary, the time 
which I  must give to the business of the Commission will frequently compel me 
to delay the consideration o f questions which inrolve the reading o f so great a 
mass o f papers, unless I  am givep to understand that there is an urgent necessity 
for despatch.

(signed) C. If. Cameron,
0  December 1843.

E x t r a c t  from Mr. Amos’s Minute of 17th June 1841.

S u gg estio n s  by Sir R. Dick to extension to natives (not subject to Articles o f 
War), being subjects of the East India Company, and Europeans or East Indians 
carrying on business in cantonments within the territories o f Foreign Princes :-=*•

I  think our own amendments of the printed draft provide for this.

Su g g e st io n s  by Judge Advocate of Madras:
The Suddur Court set the Judge Advocate fight, and hold that camp followers, 

though not in the field, hut in cantonments, are subject to the Articles of War, and 
consequently to Courts of Request. ,

Registered bazar-men will, I  apprehend, he included by our own amendments to 
the Draft Act. ‘

. Sixteen followers beyond the frontier have been considered. :

14. 3 L (No.
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Legts. Cons (No. 48.) . ,
8 Feb. 184 5 . F o R x W lL tlA M .— HoME DEPARTMENT.

i3> 8th February 1845.
Read the following Extracts from the proceedings o f the Right honourable the 

Governor-general in Council in the Military Department *
No. 417, dated the 18th o f August 1843.
No. 212, dated 11th o f October 1844.'
Read also the correspondence which accompanied the above Extracts.

REsoEutiOn.
The question which forms the subject of the reference from the Adjutant-general 

of the Army, dated the 31st o f July 1843, is, Whether merchants residing in the 
cantonments at Cawnpore, acting as sutlers, and licensed to sell wines and liquors, 
being East Indians, are liable to the Military Courts o f Request ? These persons 
contended that they are not liable, because they did not carry on any trade or 
business in any military bazar, and therefore did not come under Section II. o f  
Act X I. of 1841.

W ith reference to this plea, the Major-general commanding at Cawnpore asks 
whether the term Military or Sudder Bazar may be considered in such cases to 
extend to the compounds and villages in the cantonments in which the trade of 
these merchants or other dealers is carried On, some o f the former o f  which are 
not situated near any bazar, and whether such individuals, from being licensed 
sutlers, should be amenable to Military Courts o f Request,, though not coming 
under the class of British subjects.

The Governor-general in Council is of opinion that the persons in question are 
amenable to the Military Courts of Request, They are “ licensed sutlers,” and 
as such they are “  persons amenable to the Articles o f War for the native forces 
in the military service of the East India Company,”  which is one o f the descriptions 
of persons made liable to the Military Courts o f Request, by the 2d Section of 
Act X L  of 1841.

The letter from the Adjutant-general of the Army, dated the 10th o f September 
1844, involves two questions.

First, as to the place in which a person liable to imprisonment under the 54th 
Clause o f the Mutiny Act shall be conhned, “  when there is no convenient place 
within the military boundaries.” The Governor-general in Council observes that 
this is not a question involving a construction of law ; i f  there is no convenient 
place within military boundaries, as required by the words of the 54 th Clause of 
the Mutiny Act, then either such a place must not be made, or tbe imprison
ment cannot be effected. It does not appear expedient to suggest ahy remedy in 
this department, for the difficulty which has -occurred in the instance noticed in 
the extract from the Military Department of the l l t h  o f October last, by pro
curing an alteration of the 54 Clauses of the Mutiny Act. Cases o f the kind are 
understood to he of rare occurrence.

Secondly, as to the mode in which the prisoner is to be subsisted. The statute 
is silent on the subject. The Govemor-^general in Council, however. Considers 
that the prisoner should he subsisted at the expense of the plaintiff at whose suit 
be is confined.

E x t r a c t , Paras. 21 and 23, from a Letter to the Honourable the Court of 
Directors, No. 25, dated the 27th August 1845.

21. Two deferences were made to us by his Excellency the Commander-in-ehief ; 
the first on the question. Whether merchants residing in the cantonments at 
Cawnpore, acting as sutlers, and licensed to sell wines and liquors, being East 
Indians, were liable to the Military Cour^ of Request ? These persons contended 
that they were not liable, because they did not “  carry on any trade or 
business in any military bazar,”  and therefore did not come under Section II. of 
Act X I.  of 1841.

22- W e were o f opinion that the persons in question were amenable to the 
Military Courts o f Request. They vrere “  licensed sutlers,”  and as such were 
“  persons amenable to the Articles of War for the native forces in the military 
service o f the East India C o m p a u y ,”  which is one o f the descriptions of persons 
made liable to the Military Courts of Request by the 2d Section o f Act X L  
Of 1841.

23d.
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- 33d, The nest reference of the Commander-in-chief was in regard to the case On the New 
o f a Mr. Vitta, who was liable to imprisonment for debt in the cantonment at 
Meerjitj and involved two questions ; first, As to the place in which a person liable CompLiyVMSlv^ 
to imprisonment under the 54th clause o f the Mutiny Act should be confined Troops. ^
when there was no convenient place within the military boundaries ? This ques- -----
tion, we observed, did not involve a construction of law. I f  there were no conve
nient place within military boundaries, as required by the words of the 54th 
clause of the Mutiny Act, then either such a place must be made, or the imprison
ment could not be effected.

Second, As to the mode in which theprisonef was to be subsisted? The statute 
is silent on the subject, but we were of opinion that the prisoner should be subsisted 
at the expense o f the plaintiff at whose suit he sras confined.

. (No. 3.)
From Lieut.-colonel R. J. H. Birch, Judge Advocate-general, to G. A, Bushby, 

Esq., Secretary to the Government o f India, Legislative Department, dated 
14 February 1845..

Sir,
B y  desire of the Right honourable the Governor-general of India, I  have the 

honour to transmit to you a copy of such parts o f the proposed ne>y Articles of 
W  ar, for the East India Company’s native troops at the three- Presidencies, as 
relate to the trial and punishment of criminal offences by means of courts mar
tial, in all places where no civil judicature may be in force, with a view to their 
being submitted as early as possible to the consideration of the Law Commission.

Judge Advocate-general’s Office, 
Calcutta, 14 February 1845.

I  have, &c.

(signed) R. J. H. Birch, Lieut.-colonel, 
Judge Advocate-general.

D r a ft  of A r t ic l e s  o f W a r  providing for Trial and Punishment o f Gtiuiinal
Ofi'ences.

Art. 106. I n any place within the limits o f the charter o f the East India 
Company, whether fin or Out of the British territories, where there may be no 
civil judicature in force by appointment of Her Majesty or of the said Company,—

Any officer or soldier who shall be convicted of Wilful murder; or,

Art. 107. Who shall be convicted o f homicide, in the commission o f the offence 
o f breaking into a dwelling-house, tent, boat pr other habitation, or into any 
building or place used for the preservation o f property, with open violence, either 
by day or by night, or in the attempt to commit #uch offence ; or,

, Art. 108. Who shall be convicted of homicide, in the commission pf robbery, by 
open violence, or in the commission o f theft, either in a house or from the person, 
or in the attempt to commit any such offence; oj*,

Art. 109. Who, with an intent to kill any person, such as i f  carried into effect 
would, on conviction, have subjected the offender to the punishment of death, 
shall be convicted of killing any other person ; . • ,

shall be sentenced by a general court martial to suffer death by being hanged 
hy the neck until dead, and shall suffer accordingly.

Provided 'that no such sentence of death shall be carried into effect until con
firmed by the Commander-in-chief, nor, i f  the trial shall have been held within the 
territories forming part o f either o f the Presidencies of Fort William, Fort St. 
George and Bombay, respectively, until such confirmation shall have been con
curred in by the Government of the Presidency where such trial shall have been 
held.^

And the Commander-in-chief is hereby authormed to confirm such sentence, or 
to remit-the same, or to commute such sentence into imprisonment, with hai’d 
labour and transportation for life, or into imprisonment, with hard labour, for any 
term o f years.

14 . 3 L 2 Art.

Leg)*. Cons. 
15 Fpb. 1845. 

No. I.

Legis. Cons. 
15 Feb, 1845.
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Art. 110 . Any officer or soldier, in any sucTt place aforesaid, who shall be^non* 
victed of breaking into a dwelling-honse, tent, boat or other habitationj or into any 
building or place used for the preservation o f property, with open violence, either 
by day or by night, and of stealing therein; or,

Art. 111. W ho shall be convicted of theft, whether in a house dr from the 
person.

Art. 112 . Who shall be convicted of robbery by open violence (the* offence in 
any of the crimes above specified being attended with an attempt to commit 
murder, or with wounding, or other corporal injury to any peraon, endangering the 
life o f such person), shall be sentenced by a general court martial to suffer impri
sonment,-with or without hard labour, and transportation for life.

Provided that it shall be competent to the Commander-in-chief, on confirming 
such sentence, to mitigate the same by directing that the offender undergo impri
sonment, with or without hard labour, for any period o f time.

Art. 113. Any officer or soldier, in any such place aforesaid, who shall be con
victed of breaking into a dwelling-house, tent, boat or other habitation, or into 
any building or place used for the preservation o f property, with open violence, 
either by day or by night, and o f stealing therein, and of having in the commission 
o f such offence wounded or inflicted other corporal injury on any person, not 
endangering the life of $ueh person, or who shall be convicted o f such breaking 
into any houses or place aforesaid, and of stealing therein, and the value o f the 
property stolen exceeding .100 Company’s rupees; or.

Art. 114. W ho shall be convicted of . such breaking into any house or place* 
aforesaid, with intent to steal therein, between sunset and sunrise; or,

Art. 115. W ho shall be convicted o f robbery by open violence, unaccompanie 
with any attempt to commit murder* Or with wounding, or other corporal injury te 
any person, endangering the life o f such person; or,

Art. 116. W ho shall be convicted of wounding any person, with intent to 
murder such person, or o f intentionally maiming or mutilating any person; or.

Art. 117. Who shall be convicted of having Unlawfully and maliciously intended 
to wound, maim or otherwise do corporal injury to any person, and o f having, in 
the prosecution o f  such criminal intent, wounded* maimed or otherwise corporally 
injured any other person; or.

Art. 118. Who shall be convicted of rape; or.

Art. 119. Who shall be convicted o f stealing children, or selling children unlaw
fully procured; or.

Art. 120. W ho shall be convicted o f having purchased or received any stolen or 
plundered property, knowing it to have been obtained by gang robbery, or by theft 
attended with aggravating circumstances, or o f having pumhased or received any 
such property so obtained exceeding in value 800 Compan/s rupees, shall be sens > 
teneed by a general court martial to suffer imprisonment, with or without hard ' 
labour, for any period not exceeding 14 years. „

AH .121. Any officer or soldier, in any such place aforesaid, who. shall be com?. , 
victed Cf culpable homicide, not amounting to Wilful murder, and not provided for 
in any of the preceding Articles; or,

Arh 122 . W ho shall be convicted of premeditated affray, attended with homi
cide or severe wounding, or injury to the person assmilted; oy, ■

Art. 123. W ho shall be convicted of breaking into any dwelling-house, lent, 
boat or other habitation, Or into any building or place used fcr the preservation of 
property, between sunrise and sunset, with intent to steal therein; or,"

Art. 124. W ho shall he convicted of stealing from any habitation* Or from any - s 
person, any property exceeding 300 Company’s rupees in value; or, ’

A#t. 125. W ho shall be convicted of arson, or o f instigating or aiding and abet- , 
ting any other person or persons to commit arson ; or, . n n-Ahi

Art. 126. W ho shall be convicted o f an unnatural crime; or, ■ ‘
Art*
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Art.t
No, 2,

Who shall be. conyictecl of entering and taking away, or of causing t ^ .  /On th e  N tw
' ' Articles of '*

ny'‘

1-0

be enjtejEadsor ttakan a^way îfjs. any. unlawful purpose, any unmarrie^l woman under 
theagefob lSyew l.; • „;o d. . V

Shall be sentenced hy a general court martial to suffer imprisonment, with or 1 ropps', ‘  ̂
yrithout hard. la;bour, for any period pot exceeding seven years. , — — ---- ",

Art. 128. Any officer or soldier in any such place aforesaid, who shall be con-* 
victejd, o^aidiug apd abetting when present, or o f causing, instigating or procuring 
Vrhep.pJ^nt, the, ^pommission of any of the offences_̂  specified in the preceding‘
Articles, sh^l b? sentenced by a general court martial to the punishment therein " 
provided, for such offences respectively. , , ■

Art. 129. It shall be competent to the Commander-in-chief, and to , any ; 
officer having authority to convene district or garrison courts martial to  cause , 
offenders, not being commissioned officers, accused of any, of the crimes specified: ' 
in the preceding Articles o f War, for which the punishments of death or imprison?-.::: 
ment or transportation for life are not provided therein, to be tried for such 
offences before a district or garrison court martial; and such court shall have 
power, on conviction, to sentence any such offender to imprisonment, with or with
out hard labour, for any period not exceeding three years.

A rt. 130. Any officer or soldier in any such place aforesaid, who shall be coil» 
victed o f breaking into or attempting to break into a dwelling-house, tent, boat or : 
other habitation, or into any building or place used for the preservation of property, 
with an intent to steal therein,, but without open violence; .or.

A rt. 181. Who shall be convicted of stealing from any habitation or from 
the person, any property o f value less than 300 Company’s rupees, but exceeding 
50 Company’s rupees; or.

Art. iS2. Who shall be convicted of having purchased or received any stolen 
property, not exceeding in value 300 Company’s rapees, knowing it to have been 
stolen, but not under aggravating circumstances ; or.

Art. 133. Who shall be convicted of having stolen property in his possession, 
and-of having kept possession of such property after becoming aware of its having 
been stolen;

Shall be sentenced by a district or garrison court martial to suffer imprisonment 
with hard labour for any period not exceeding three years.

Art. 134. I t  shall be eornpetent to any officer having authority to honvene a 
court inartial to cause offenders, not being commissioned officers, accused of any 
o f the offences specified'in the preceding Articles of War, for Which nO punishJ 
ment %V:?§edlng imprisonment with hard labour for three years is therein provided 
to be .̂jl îed before regimental or detachment or line courts m artia land  any sucb 
comt i;sball have. power, on conviction, to sentence any such offender to Suffer iih* 
prishpinent,; with o r  without hard labour, for any period not exceeding six calendar 
moi]tth?f ,c il " ■/ , , , ,

Art. 135. Any officer or soldier in any such place aforesaid, who shall be conu J 
victed ofedtehiing property to the  ̂value of 50 Company’s rupees, or o f less value, 
or ofThfeiiit ’or affray*'‘Unattended with homicide, severe wounding or ;ag|gavating, 
circumstances;

Shall be sentenced to suffer imprisonment, with or Without hard labour, for any 
period hot exceeding one year, by the award o f a general or district or garrison 
court martial, or for any period not exceeding six calendar months, by the award 
o f a1 regimental oTf detachment or line court martial.

Art. 136. Any officer or soldier in any such place aforesaid, who shall he cbm 
victed o f resisting the process o f a magistrate or police officer, or of having com*- 
mitted mny offem;0‘ againsh person or property for which provision is not already 
made in the preceding Articles of W ar;

Shall be sentenced to suffer imprisonment for any period not exceeding two 
yeans-̂ ‘*By tie'.aWard'bf a 'geheral court martial, noiexceediUg one y e a r  by tho 
award o f a district or garrison court martial, and not exceeding six calendar 
months by the award of a regimental .oi" detachment or line court martial.

s i'f c?; 
■>} k.

tj3

i'4.' 3 ^ 3 Art.
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Art. 137. It  shall be competent to any officer having authority to confirm the 
sentence of a general or other court martial to remit any sentence passed by such 
courts martial respectively, or to mitigate the same, by _substitdtihg ordinary impri
sonment for imprisonment with hard labour, or by reducing the period o f any im
prisonment, or by directing the discharge o f the offender in lieu o f any imprisonment,-

But no sentence of imprisonment with hard labour passed by a regimental or 
detachment or line court martial, and confirmed either in whole or in part by th^ 
commanding officer, and no award of discharge Substituted for other punishment' 
as aforesaid by such commanding officer, shall be carried into effect without the 
sanction and authority of the officer commanding the division Or field force in 
which the offender may be serving, or of the senior officer on the spot in the 
field. ■ ^

Art. 138. A  person who may have been tried for any offence by court-martial 
under the authority of these Articles of War, shall not be tried for the same in any 
other court whatsoever; and no person who shall have been acquitted or convicted 
of any offence by a court o f eivjl judicature shall be punished by a court martial 
for the same, otherwise than by cashiering or dismissal from the service.

Art. 139. The Regulations at present in force at any Presidency, by which the 
office and pow-ers of commissariat officers, or officers in charge o f the police, or 
superintendents of bazars, are defined and Controlled, or by* which Punchayets are 
constituted and guided, or by which jurisdiction is given to courts martial over 
offences committed by persons amenable to the Articles o f War, within certain 
limits beyond or around cantonments are hereby declared to be in full force, and 
the same shall continue to be observed at the several Presidencies respectively.

Legis. Cons. 
15 Feb. 1845. 

No. 3.

(No. 132.)
From G. A. Bushhy, Esq., Secretary to the Government o f India, Home 

Department, to the Members o f the Indian Law Commission, dated the 15th 
February 1845.

Gentlemen,
I  AM directed to forward for your early report the accompanying draft of pro

posed new Articles of W ar for the East India Company’s Native Troops at the 
several Presidencies, providing for the trial and punishment o f criminal offences.

Council Chamber, 
15 February 1845.

I have, &c.

(signed) G. A. Bmlihy,
Secretary to the Government o f India.

(No. 4 .)  ̂ '
' To the Right honourable Sir £T. Hardinge, g .c. b., Governor-general o f India in

Council,.dated 27 March 1845.

Unrecorded. W e  haVe the honour to report upon the draft of proposed new Articles o f W ar 
for the East India Company’s Native Troops, providing for the trial and punish
ment of criminal offences, not of a military nature. Committed in places within 
the limits of the charter o f the East India Company, where there may be no civil 
judicature appointed by H er Majesty or the East India Company, referred to us 
by Mr. Secretary Bushby’s letter, dated the l5th ultimOi and to subnait a modified 
draft containing such alterations as appear to? us advisable^

New Draft, 2. I t  will be observed, that we suggest an alteration at the beginning to intro? 
Art. 106 to 109. duce preliminarily a description of the tribunals by which the offences in question 

committed by officers Or soldiers of the Native Troops in places within the British 
, territories, but not witliin the jurisdiction of any civil court (wherever such may 

be), or in places out of the British territories, but within the limits o f the charter, 
are to be tried and punished, determining the jurisdiction, as proposed in the draft 
referred to us.

New Draft, , 3, According to, this arrangement, general courts martial are to have cognizance 
iVrt.no to lag. ordinarily of offences punishable with death, transportation for life, imprisonment 

WhicE may extend to 14 years, and imprisonment which may extend to 7 years.
District
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New Draft, 
Al t. 130 to 133.

New Draft, 
Art. 13410 138.

District or garrison courts martial are to have cognizance ordinarily of offences 
pilnishable with imprisonihent, which may extend to three, years; and hy special 
order o f offences ordinarily cognizable by general courts martial not capital, nor 
liable to the punishment of transportation, with a power of punishment limited as 
above. '

Regimental detachment or line courts martial are to have cognizance ordi
narily of offences punishable with imprisonment, not exceeding six months, and 
by special order of offences ordinarily cognizable by district or garrison courts 
martial, with a power of punishment limited as above.

4. In the descriptions o f offences and the punishments assigned to them in the 
draft referred to us, the regulations of the Bengal code appear to have been kept 
generally in view. With the Bengal Code, that o f Madras corresponds pretty nearly 
in the main points; but the code of Bombay differs considerably.

5. W e have considered whether the general penal code proposed for all the 
British territories in India might not be better resorted to foi the definition of 
offences, and for the punishments to be applied to them, in framing Articles which 
are to be in force generally throughout the Company’s Native Army in all the 
Presidencies ; but therfe is such a mutual relation and dependency between the 
different parts of that code, it would be extremely difficult to make compendious 
selections from it, suitable to the present purpose, which would be complete and 
clear enough for the-object in vie^. Besides this, there is an objection to the 
adoption of the definitions o f the penal code on this occasion, in the novelty of 
the nomenclature which is used in it. However appropriate that nomenclature 
may be, it appears unadvisable to introduce it for the first time in a law which is 
to be administered by courts martial composed o f persons not likely to give much 
attention to the study o f it. W e think, therefore, that it was judicious iu framing 
the proposed Articles to follow generally the Bengal code, as the law which has 
the most extensive operation in British India.

6. But the Bengal code, though it has been the general guide, has hot been in 
all respects followed implicjtly. W e observe ' particularly that the proposed 
Articles cliffcr from the Bengal code, in omitting the additional imprisonment 
authorized by Regulation I I .  of 1834, in lieu o f corporal punishment, except in 
Articles 131 to 133, by which offences punishable under the Bengal Regulations 
by imprisonment for two years, and one year in addition, in lien of stripes, are made 
punishable by imprisonment for three years, and in excluding pecuniary fines from 
the list of punishments, either as original penalties, or by way of commutation , 
for other penalties.

7. W e  think that the omission of the additional imprisonment is advisable in 
the cases in which periods so long as seven and fourteen years are alloWOd.

8 . W e  do not know for what reasons the penalty of fine, which obtaiUs more or 
less in all the Indian codes, and which the framers of the penal cod© proposed 
to authorize the Courts to inflict in every caSO, except where forfeiture of all 
property is necessarily part o f the punishment, is r^ected entirely in thes© Articles.*
Unless there be some substantial objection to it in a military point o f  view, we 
would advise that it be admitted pretty generally as an alternative punishment.
W e have not introduced it iu the draft herewith submitted, hUt i f  our suggestion 
is approved, it can be easily modified accordingly.

,9. By Article 106 in the referred draft, “  wilful murder,” is classed as a capital <Japitatofejc<a 
crime, distinct from homicfde, in house-breaking* robbery, and theft, respectively 
provided for, and made capital by Articles 107 aUd 108.

10. By Clause 2, Section 8, Reg. X V II. o f 1817, of the Bengal code, it is 
declared generally, that persons convicted o f murder, in prosecution o f robbery, 
burglary or theft, as in all other cases o f wilful murder, are liable to a sentence o f 
death, by the'Court of Nizamut Adawlut, under the laws and regulations in force,
W'hich are applicable to such cases. The meaning of this clause, we apprehend, is, 
that the crime of murder in prosecution of robbery, &c., is to be dealt with, like 
any other case of wilful murder, and needs no particular provision, referring to tho 
offence in the prosecution o f which it was committed.

I J .  O n

* Note (A.) page 6. In the Draft -Act of Crimes and Pnniehtnents, appended to the Seventh Report of Her 
Majesty’s Commissioners on Criminal Law, fine enters into 21 Of the 45 classes of penalties, ia the chapter' ofi 
Penalties. . '

14 . 3 U4
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11. On this view, we think that Articles 107 and 108 are unnecessary, and we 
have omitted them in our draft. I t  is to be observed, that in the Regulation 
above quoted, and also in Clause 1, Section 4, Regulation L I I l .  o f 1803, relating 
to robbery by open violence, the term used is “ murder,” not “  homicide,’  ̂ as in 
these Articles.

Reg. XIV. of 1827, 
Chap.V.

Art. 113 of New 
Draft.

Reg. LlII. 1803.

Reg. III. 1805.

12. Following the Bombay code, as well as the proposed penal code for India, 
and the Act of Crimes and Punishments prepared by Her Majesty’s Commissioners 
on Criminal Law, we have used the simple term “ murder,”  instead o f “  wilful

New Draft, Art. 110. murder.” To prevent doubts, we have added to the Articles o f Murder, declara
tory clauses taken from the Act of Crimes and Punishments above mentioned,, 
including under it, first, the killing of a p.erson not intended to be killed, with the 
intent to cause the death of another person; secondly, the killing o f any person 
without the intention of killing that person in particular, but with the intention 
of causing death to some person. The first of these clauses is instead of Article 
109, o f the draft referred to uS, and agrees with Section 2, Regulation V l I I .  1801.

13. Following the same principle, we have framed the Article o f Wounding with 
intent to murder so as to make it applicable, although the person wounded be not 
the person whom the offender intended to murder.

14. Besides the capital crimes of murder, and o f treason and rebellion against 
the state, (the latter of which, when committed by officers or soldiers, we presume 
are punishable as military offences), sentence o f death may be passed under the 
Bengal code upon persons convicted of being the heads or leaders o f a gang of 
robbers, by whom a murder may have been committed, and upon leaders of gangs 
or other heinous offenders convicted of a repetition o f the erime o f dacoity, with 
wounding or other aggravating act, or without such repetition o f a degree of cruelty 
or violence punishable with death, under the discretion allowed by the Mahomedan 
law, also upon police officers Convicted o f aiding and abetting such offence. Such 
offences are not specially provided for in the proposed Articles, and it does not 
appear to. us to be necessary to provide for them specially on this occasion.

15. W e have somewhat modified the Articles assigning the punishment of trans^ 
portation.* W e have followed the Bengal Regulation in making the etUempt to com
mit any of the offences described liable to the same punishment when attended with 
the like aggravating circumstances. The wording of Article 110 differing in some 
points from the defl^nition o f the offence given in the Bengal Regnlations, we have 
altered it to correspond with the latter.

New Draft, Art.111. 16. It does not appear to us to be necessary in this place to make a distinction
in the Article of Robbery by open violence, as defined in Regulation L I I I .  of 1803, 
and other cases of robbery, such as are referred to in Clause 4, Section 8, Regu
lation X V II. of 1817 o f the Bengal Code, as the punishment o f transportation in a 
robbery of either description is made to depend upon the question, whether or not 
it was aggravated by an attempt to commit murder, or by the infliction of some 
injury dangerous to life.

17. Formerly f  the crime of dacoity, or robbery by open violence, was generally 
punishable by transportation, if  not liable to capital punishment, and still xvithout 
the aggravation of an attempt to commit murder, or of wounding, &c. in a degree 
to endanger l i fe ; that punishment may be inflicted in a case otherwise o f great 
atrocity by sentence o f the Nizamut Adawlut; but we suppose tbat generally 
Cases o f dacoity, without such aggravation as above mentioned, are disposed of under 
Regulation X V I. of 1825, by sentence o f the Session Judges. I t  seems to be 
proper, therefore, to include this offence in the category o f those punishable with 
imprisonment for 14 years, as a maximum, as in Article 115 of the referred draft; 
but it appears to be necessary here to define the offfence o f dacoityj to distinguish 
it from such robbery as is punishable to the same extent only when attended with 
wounding, &c. W e have therefore introduced a definition o f it in our draft 

Art. 114. following, substantially the definition contained in Clause 1, Sections, Regu
lation L I I I .  of 1808.

18. W e

? Offences punishable by transportation, Art. 110 to 112 of Referred Draft; New Draft, Art. 111. of 
Reg. LIII, 1803; Reg. XVII. 1817.

t  Offences punishable by imprisonment for a period not exceeding 14 years, New Draft, Art. 112 to 117 5 
Referred Draft, Art. 113 to.120; Reg, VIII., 1808,

Reg. 1. 1811.
Reg. XII. 1818. 
New Draft, Art. 111.
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N ew  D raft, Ai-t. 129,

R eferred D raft, A rt- 
123. *
N ew  D raft, A rt. 122.

X I I .o f l8 1 8 ,S e c t .2 ,
Parts.

Referred Draft, Art. 
130.

18. W e are of opinion that for the following offences for which imprisonment 
for 14 years is allowed by the proposed Articles, the terms should be limited to 
•seven , years, with a view to conformity with the practice under the Bengal 
Regulation: —

Intentionally maiming or mutilating any person.*
Accidentally maiming or mutilating any person with the intention of so 

injuring another person, and rape.f

19. W e think also that the offence of purchasing stolen property of a value 
exceeding 300 rupees, should not be liable to a higher punishment than the steal-

,  ing th ereo f; namely, imprisonment-for seven years. J

20. The offences of stealing children and o f selling children^ unlawfully procured, 
are not specifically provided for by the Bengal Regulations. By the Bombay 
Code the former of these offences is punishable by imprisonment not exceeding 
10 years. |j I t  appears to us to be sulBcient to provide specially for the offence of 
child-stealing, and to subject it to imprisonment not exceeding seven yehrs.

2 1 . 'We have not made any alterations in the list of offences punishable with 
imprisonment not exceeding seven years,** except'by adding to it the offences 
above specified. But it is proper to point out that the offence o f simple house
breaking with intent to steal, here made punishable by imprisonment for a term 
which may extend to seven years, which is the punishment indicated in Regu
lation I. of 1811, o f the Bengal Code, is by a later Regulation punishable by im?- 
prisonment for two years,.and one year in addition, in lieu of corporal punishment.

22. There is another Article in the draft referred to us, intended for house
breaking without violence, for which the punishment of imprisonment not exceed
ing three years is assigned, to be inflicted by the sentence of a district or garrison 
court martial. But as it is proposed to allow offences ordinarily cognizable by 
general courts martial to be referred occasionally to district and garrison courts, 
with a power of punishment limited to imprisonment for three years, it does not 
appear to be necessary ; we have therefore omitted it.

23. Among the proposed Articles is one which declares, that any;person aiding
or abetting any of the offences specified in the preceding Articles, that is to say, 
offences cognizable by a general court martial,shall be liable to the punishment 
provided for the substantive offence. This provision, which agrees with the penal 
code for India and the draft Act o f crimes and punishments o f Her Majesty’s 
Commissioner on Criminal Law, we entirely approve; but we do not see why it 
should be confined to the offences cognizable by a general court martial; we 
propose that it should be made applicable generally, as it  is in the drafts above 
mentioned. , '

24. The Articles relating to the jurisdiction o f district or garrison courts martial, Nevv Draft, Art. i3o
and o f regimental detachment or line courts martial respectively, in our draft, are Refen-ed Draft Art. 
substantially the same as those in the draft referred to us. 129 to 136. ’

25. By Articles 135 and 136 of the referred draft, provision is made for the 
punishment of certain offences specified, and generally Of offences- against peisons 
or property not otherwise particularly provided for, by imprisonment for different 
periods, according as the sentences may be passed hy a general court martial or 
by a district or garrison court martial, or by a regimental detachment or line 
court martial. As the longest term of imprisonment authorized is two years, and 
as district or garrison courts martial fire vested generally with a power to pass 
sentence of imprisonment which may extend to three years, it does not appear 
to us to be necessary to xefer any such cases to general courts martial; and we 
have altered the Articles in our draft accordingly, empowering district and garrison 
courts martial to award imprisonment not exceeding two years in all ’cases in

which

AW ing and a te ttin g . 
R eferred  D raft, A rt. 
128.

N ew  D raft, A rt. 1S9.

* R eferred  D raft, A rt. 116; N ew  D ra ft, A rt. 120.
t  R eferred Draft, A rt. 1 17 ; N ew  D raft, A rt. '121 ; R eferred  D ra ft, A rt. 1 1 9 ; N ew  D raft, A rt. 127. 
t  R eferred D raft, A rt. 1 2 0 ; N ew  D raft, A rt. 1 24 ; R efe rred  D ra ft, A rt, 1 2 4 ; N ew  D raft, A rt. 123.
^ R eferred  D raft, A rt. 119.
j| B y  th e  A ct o f Crim es and Punishm ents of H e r M ajesty ’s Com m issioners on C rim inal Law, th is offence is 

pun ishable b y  transportation  for seven years, or im prisonm ent n o t exceeding th ree  yeaoj).
** Offences punishable w ith  im prisonm ent not exceeding seven years, R eferred D raft, A rt. 121 to  1 27 ; 

N ew  D raft, A rt. 118 to 129.
14 . , , 3 M
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wbicli such a term of imprisonment might, under the proposed Articles, be awarded 
by general courts martial.

26. W e have placed the provision relating to the confirming, remitting or 
mitigating of sentences together after those relating to the jurisdiction and 
powers o f the several courts martial; they are substantially the same as in the 
referred draft.

W e  submit this our report for the consideration o f the R igh t honourable the 
Governor-general in Council.

(signed) C. H. Cameron,

Legis. Cons. 
No. 4, Enclosure.

C r im es  to be tried by Courts Martial where no regular Criminal Tribunals exist.

Article 106. In any place within the limits o f the chartey o f the East India 
Company, whether in or out of the British territories, where there may be no 
civil judicature appointed by Her Majesty or the said Company for the trial o f 
persons accused o f offences ordinarily cognizable by Civil tribunals, such offences, 
when committed by officers or soldiers, shall be Cognizable by courts martial.

Article 107. General Courts Martial shall have cognizance ordinarily o f offences 
punishable with death; transportation for life ; imprisonment for a period which 
may extend to 14 years; imprisonment for a period which may extend to seveh 
years.

Article 108. District or Garrison Courts Martial shall have cognizance ordi
narily of offences punishable with imprisonment for a period which may extend to 
three years, and by special order, o f offences ordinarily cognizable by general 
courts martial, not liable to the punishment of death or transportation, with 
power to sentence persons convicted o f such offences to imprisonment for any 
period not exceeding three years.

A rticle  109* Regimental Detachment or Line Courts Martial shall have cog
nizance ordinarily o f  offences punishable w ith  imprisonment for a period not 
exceeding six calendar months, and by special Order, o f  offences ordinarily cogniz
able by district or by garrison Court m artial, With pow er to sentence persons con
victed  o f such offences to imprisonment for a  period not exceeding six calendar 
months.

GenI ra-l C ourts M artial.

Punishment o f Death.
Arl;icle 110 . A n y  officer or Soldier who shall be convicted b y  a general court 

m artial o f the crime o f  murder,”  shall b e  sentenced to suffer death by being 
hanged by the neck.

I f  an injury intended against one person shall, through mistake or accident, 
light upon another person and kill him, such killing shall be deemed to be murder, 
whensoever it would have been murder had the person against whom such injury 
was intended been killed.

Whensoever death shall result from an ipjury wilfully caused by an offender, 
but without his intending such iiy’ury to light on any person in particular, such 
offender shall be guilty o f murder, i f  the offence would have been murder had he 
intended to do the injury to the person killed.

Offences punishable by Transportation for Life.
Article 111. An officer or soldier who shall be convicted by a general court 

martial of any of the offences hereinafter mentioned, accompanied with an attempt 
to commit murder, or with wounding, or other corporal injury to any person endan
gering the life o f such person; that is to say,

1 . Breaking or attempting to break, hy day or night, into any dwelling- 
house, tent, boat or other habitation, or into any building or place Used for 
the preservation o f  property, with the intent to rob or steal;

2. Robbery, or attem pt to rob ;
3. Stealing or attempting to steal in a house, or from the person;

shall be sentenced by such general comt martial to imprisonment, with or without 
hard labour, and transportation for life.

O ffe n c e s
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Article 112 . Any officer or soldier who shall he convicted hy a general court 
martial o f any o f the offences specified in the last Article, accompanied with Company’s Nâ tive 
wounding or other corporal injury to any person, npt endangering the life of such Troops, 
person; or,

Article 113. O f wounding, with intent to murder, whether the person wounded 
be the person whom the offender intended to murder or another; or.

Article 114. O f robbery, by open violence or dacoity; that is to say, going forth 
•in the day or in the night -with any offensive weapon, or in a gang, with or without 
an offensive weapon, with the intention o f committing robbery, and by force or 
intimidation robbing or attempting to rob any person in any place, or attacking 
by open violence any house or place of habitation, or any place in Which property 
may be kept for the purpose of robbery; or.

Article 115. O f breakipg pr attempting to break into any ffwelHttg-house, tent, 
boat or other place of habitation, between sunset and sunrise, with intent to rob or 
steal; or.

Article 116. O f breaking into any such place-of habitation, or into any place 
used for the preservation o f property, and stealing therefrom property the value o f 
which shall exceed 100 Company’s rupees; or.

Article 117. O f purchasing or receiving plundered or stolen property, knowing 
it to have been obtained by robbery, by open violence, or by theft or robbery, 
aggravated as described in Article 111 or Article 112,«*-

Shall be sentenced by such general court msad̂ ial to imprisonment* with ©r vpithb 
out hard labour, for a period not exceeding 14 years.,

Offences punwhabk by Imprisonment not exceeding Seven Years.

Article 118. Any officer or soldier who shall be convicted Jby a general court 
martial o f culpable homicide, not amounting to wilful murder ; or,

Article 119. O f premeditated affiay, attended with homicide or severe wound-  ̂
ing, or other aggravating circumstances; or.

Article 120. O f intentionally wounding, maiming or otherwise doing corporal 
injury to any person; or,

Article 121. O f accidentally wounding, maiming or otherwise doing corporal 
injury to any person, with the intention o f doing such injury to another per
son ; or.

Article 122. O f breaking into any dweHing-house, tent, boat or other place Of 
habitation, or into any place used for the preservation o f property, between sun
rise and sunset, with intent to steal therein; or,

Article 123. O f stealing from aUy habitation, from any person, any property 
exceeding 300 Company’s rupees in value; or.

Article 124. O f having purchased any property so stolen, exceeding in value 
300 Company’s rupees, knowing it to have been stolen.

Article 125. O f arson; or.

Article 126. O f an unnatural crime; or.

Article 127. O f rape; or.

Article 128. O f enticing or taking away, or o f causing to be enticed or taken 
away, for any unlawful purpose, any unmarried woman under the age of 15 years;
or, .

Article 129. O f stealing any child under the age o f eight years,-—
Shall be sentenced by such general court martial to suffer imprisonment, with or 

without hard labour, for any period not exceeding seven years.

14. 3 M a P l S T E I C T
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D istrict or G arrison C ourt M a r t ia l .

Article 130. It shall be competent to the Commander-jn-chief, and to any 
officer having authority to convene district or garrison courts martial, to pause 
offenders, not being commissioned officers, accused of any o f the offences specified 
in the preceding .^ticles of War, for which the punishment o f death, or imprison
ment or transportation for life is not provided therein, to be tried for such offence 
before a district or garrison court martial, and as such court shall have povper, on 
conviction, to sentence any such offender to imprisonment, with or without hard 
labour, for any period not exceeding three years.

Article 131. Any officer or soldier who shall be convicted by a district or gar
rison court martial o f stealiilg from any habitation, or from the person, any pro
perty of value not exceeding 300 Company’s rupees, but exceeding 50 Company’s 
rupees; or,

Article 132. O f having purchased or received any stolen property o f value not 
exceeding 300 Company’s rupees, knowing it to have been stolen, but not under 
aggi'avating circumstances; or,

Article 133. O f having stolen property in his possession, and o f having kept 
possession of such property after becoming aware of its having been stolen;—

Shall be sentenced by suOh court to suffer imprisonment, with or without hard 
labour, for any period not exceeding three years.

R e g i m e n t a l , D e t a c h m e n t  o r  L in e  C o u r ts  M a r t i a l .

Article 134. It shall be competent to any officer having authority to convene a 
court martial to cause offenders, not being commissioned officers, accused of any 
o f the offences specified in the preceding Articles o f War, for which no punishment 
exceeding imprisonment with hard labour fOr three years is therein provided, to 
be tried before regimental, detachment or line courts martial; and any such court 
shall have power, on conviction, to sentence any such offender to suffer imprison
ment, with or without hard labour, for any period not exceeding six calendar 
months.

Article 135. Any officer or soldier Who shall be convicted o f stealing property 
to the value of 60 Company’s rupees or o f less value; or.

Article 136. O f assault or affray, unattended with homicide, severe wounding 
or aggravating circumstances, shall be sentenced to suffer imprisonment, with or 
without hard labour, for any period not exceeding one year, by the award of a 
district or garrison Court martial, or for any period not exceeding six calendar 
months, by the award o f a regimental or detachment or line court martial.,

Article 137.-Any officer or soldier who shall be convicted e f resisting the pro
cess o f a magistrate Or police officer; or,

Article 138. O f having committed any offence against person or property for 
which .provision is not already made in the preceding Article o f War,-—

Shall he sentenced to suffer imprisonment for any period not exceeding two 
years by the award o f a district or garrison court martial, end not exceeding 
six calendar months by the award o f a regimental or detacliment or line qoUrt 
martial,

Article 139. Any officer or soldier who shall be convicted by a general or dis
trict or regimental court martial of having been present, aiding and abetting, or 
of having caused, instigated or procured the commission o f any o f the offences 
specified in any o f the preceding Articles, shall be sentenced, by sueh court to the 
punishment therein provided for such offonce.

Article 140. No sentence o f deatli shall be carried into effect until confirmed 
by the Commander-in-chief, nor if  the trial shall have been held within the 
British territories forming part of>either o f the' Presidencies Of FOrt William, 
Fort St, George and Bombay respectively, until.such. 1 confirmation' shall have 
been concurred in by the Government of the Presidency where such trial shall 
have been held.

Article
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Article 141. The Coirnnander-in-cMef is authorized, at his discretion, to confirm On tlje New 

any sentence o f death or to remit such sentence, or to commute it into imprison- Articles of War 
Blent with hard labour and transportation for life, or into imprisonment with harfi 
labour for any term o f years.

Article 142. No sentence of transportation shall be carried into effect until 
confirmed by the Commander-in-chief; hnd the Commander-in-chief is authorized, 
at his discretion, to confirm any such sentence, or to commute it into imprisonmenti, 
with or without hard labour, for any period of time.

Article 142. It shall he competent to any officer having authority to confirm 
the sentence of a general or other court rnartial, to remit any sentence passed by 
such court martial, or to mitigate such sentence by substituting simple imprison
ment for imprisonment with hard labour, or by reducing the period of imprison* 
ment, or by directing the discharge pf the offender in lieu o f any imprisonment.

A rticle  143. B u t no Sentence o f  imprisonment with hard labour passed by a 
regimental or detachm ent or line court martial, and confirmed either in Whole or 
part by the commanding officer, and no award o f discharge substituted for other 
punishment as aforesaid by such commanding officer, shall be carried into effect 
w ithout th e sanction and authority of the officer commanding the division or 
field force in which th e offender may be serving, or o f the senior officer on' the 
.spot in the field.

Article 144. A  person who may have been tried for any offence by a court 
martial, under the authority of these Articles of War, shall not be tried for the 
same in any other court whatsoever; and no person who shall haVe been ac* 
quitted or convicted o f any offence by a civil judicature shall be punished by 
a court martial for the same, otherwise than by cashiering or dismissal from the 
service.

Article 145. The regulations at present in force at any Presidency, by which 
the office and powers o f commissariat officers, or officers ih charge of the police, 
or superintendents o f bazars, and defined and controlled, or by which Punehayets 
are constituted and guided;, or by which jurisdiction is given to courts martial 
over offences- committed by persons amenable to the Articles of War, within 
certain limits beyond or around cantonments, are hereby declared to be in full 
force, and the same shall continue to be observed at the several Presidencies 
respectively.

(signed) C. H. Canteron- 
JO. Elliott.

Act No; X X . 6f  1845.

Passed by the Governor-general o f India in Council, on the 6th of
September 1845.

A n A ct providing Articles o f M^ar for the Government of the Native Officers 
and Soldiers in the Military Service of the East India Company,

W h er e as  by an A ct passed in the third and fourth years o f the reign of his 
Majesty King William the Fourth, intituled, “  An Act for effecting an arrange
ment with the East India Company, and for the better Government of his Majesty’s 
Indian Territories till the 30th day of April 1854,” it was, amongst other ^ings, 
enacted, that it should be lawful for the Governor-general of India in Council, 
from time to time, to make Articles o f W ar for the government of the native 
officers and soldiers in the military service o f the Company, and for the adminis
tration, of justice by courts martial to be holden on such officers and soldiers, and 
such Articles of W ar from time to time to repeal or vary and amend, and, that 
such Articles of W ar should he-made and taken notice of in the same manner as 
all other the Isiws and regulations to be made by the said Governor-general under 
the said Act, and should prevaiLand be in force, and should be of exclusive 
authority over all the native officers and soldiei’s in the said military service, to 
whatever Presidency such officers-and soldiers might belong, or wheresoever they 
might be serving; provided nevertheless, that until such Articles of War should 
be made-by the said -Governor^general’ in Council, any Articles of War for or 
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relating to the government of the Company’s native forces which at the time 
o f the said Act coming into operation should be in forcp and use in any part 
or parts of the territories under the government of the said Company, should 
remain in force. 1

I t  is hereby enacted, in pursuance o f the above-recited authorityy Thatj the 
following Articles o f W ar shall, froni and aftei*j±he 7th day o f October. 18d5, be 
the Articles o f W ar for the government o f the said native officers and soldiers in 
the military service o f the said Company, and for the administration of justice by 
courts martial to be holden on such officers and soldiers.

A rticles of W ar .

S ection Enlisting Discharges.
Article 1 . Every recruit, prior to being enrolled in his regiment, shall have the 

first four Articles o f the second Section o f these Articles of W ar read and explained 
to him, after which such declaration as is nOW used, i f  any, in the respective 
Presidencies, shall bo made tb him by the officer commanding in front of the 
regiment or corps, in presence o f the native officers and soldiers; and an oath 
or declaration shall then be required from him, according to .the forms o f his 
religion, such oath and declaration to be the like as are now used in the respective 
Presidencies.

*Article 2 . N o commissioned officer shall W  dismissed except by the sentence 
of a general courf martial. N o  non-commisSioned officer or soldier shall be dis
charged as a punishment except by the sentence o f a court martial, or by order 
o f tbe Commander-in-chief at the Presidency to which he may belong. Every 
such dismissal or discharge shall include forfeiture of all claim to pension; pro
vided that no sentence o f discharge awarded by a court martial inferior to general 
shall be carried into effect without the concurrence of the Commander-in-chief, 
jor the General Or other officer commanding the division, field force, district or 
brigade in which the prisoner may be serving j provided also, that the Governor- 
general in Council, in his exechtive capacity, and the Governor in Council o f  
any Presidency to which a commissioned or non-commissioned officer or soldier 
may belong, shall have power to order his dismissal or discharge.

Article 3. A ll non-commissioned officers aiid soldiers discharged the service 
shall be furnished by the commanding officer o f tbe regiment with a discharge 
certificate made out in the vernacular language o f  the indi^adtial discharged, with 
an English translation, expressing the authority for and cause o f such discharge, 
and the period of his entire service in the army,

♦Article 4. No non-commissioned officer or soldier shall enlist himself in any 
other regiment without a regulaT discharge from his former regiment, under the 
penalty o f being reputed a desertimr, and sufifering accordingly.

S e c t io n  X̂.•̂ Cr̂ mes and Punishment.
Crimes punishable with Death, Transportation, Corporal Punishment, Imprisonment

or Dismissal.
Article 5. Any officer or soldier who shall begin, excite, cause or join in. any 

mutiny or sedition in the regiment or corps to which he belongs, or in any other 
corps or regiment whatsoever, On any pretence whatever, or who being present 
at any mutiny or sedition shall not use his utmost endeavours to suppress it, or 
who, coming to the knowledge o f any mutiny, intended mutiny, or concealed com
bination against the State, shall Rot without delay give information thereof to 
his commanding officer; or.

Article 6, Who shall strike Ms superior officer, or shall draw, or offer to draw, 
or lift up any Weapon, or use or offer any violence against him, whether on or 
off duty, and under all circumstances in which his superior officer may be dis
tinguishable as such in any manner; or.

Article 7. W ho shall disobey any lawful command o f his superior officer; or,

Art̂ îele 8. Who shall desert from the East India Company’s service, (whether 
or not he shall re-enter or ye-enlist in the same); or,

Article
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, Article 9. W ho being a sentry, in time o f war or alarm, shall sleep upon his On tie N#w 
post, or shall leave it before regularly relieved, or without leave; or, , forthrE^t India

Article 10. Who shall shamefully abandon or deliver up any garrison, fortress, * Native
post or guard committed to his charge, or which it was his duty to defend, or who ' ,, ■ 
shall use means to induce any other officer or soldier sO to abandoft or deliver 
up any such garrisoii, fortress, post or guard; or.

Article 11. Who shall treacherously make known the watchword to any person 
ttot entitled to receive it according to the rules and discipline o f War; or.

Article 12. Who shall hold correspondence with or give intelligence to the 
enemy, or any person in atms, against the State, either directly or' indirectly, 
or who, coming to the knowledge o f such cormspendence or communicationj 
shall not discover it immediately to the commanding officer ; or.

Article 13k W ho shall directly or indirectly assist or relieve the enemy, or 
persons iu arms, against the $tate, with money. Victuals Or ammunition. Or shall 
knowingly harbour or protect any enemy or person in arms against the State; or.

Article 14. Who Shall treacherously release, wilfully aid, or connive at the 
escape of any enemy or person in arms against the State, placed as a prisoner 
under his charge or,

Article 15. W ho shall misbehave himself before the enemy, or persons in arms 
against whom he is led, oV use means to induce others so to misbehave j ol".

Article 16. Whok shall in presence o f  an enemy, or o f persons in arms against 
whom he is led, shamefully cast away his arms or ammunition ; or,

Article 17. Who shall leave his commanding officer, or his post or colours, or 
party, in time o f action, to go in search o f plunder; or,

Article 18. Who in time o f war shall do violence .to any person bringing pro
visions or other necessaries to the camp or quarters o f the forces, or shall force 
a safeguard, or break into any house or other place for plunder, or plunder fields 
or gardens or other property.; or, *

Article 19. W ho in time of war shall by discharging fire-arms, drawing Swords, 
beating drums, making signals, using words, or by any means Whatever inten
tionally occasion false alarms in action, camp^ garrison or quarters j or.

Article 20, Who shall without proper authority release any State prisoner, or 
through carelessness or neglect shall suffer any such prisoner te escape; or.

Article 21. Who, being a Sentry placed over any State prisoner, or over trea- 
sure, or over a magazine Or dock-yard, shall quit his post without b e i^  regularly 
relieved or without leave, or shall sleep upon his post

Shall, i f  an officer, on conviction, Suffer death, or transportation for life, or he 
dismissed the service.

And, i f  a soldier, shall, on conviction suffer death, or tran^ortation for life, or 
imprisonment, with or without hard labour, for life or for any term o f years, and 
with or without solitary confinement for any portion or portions o f the term o f 
imprisonment, not exceeding 28 days at a time, nor 84 days in any one year, with 
intervals between the periods of solitary confinement of not less duration than 
such periods o f solitary confinement, or shall suffer corporal punishment, or dis
missal from the service, as by a general court martial shall be ^warded.

Crimes not punishable with Death or Trmsportatim.

Article 22. Any officer or soldier who shall, in operation® in the field, spread 
reports by words or letters calculated to create unnecessary alarm in the troops, 
or in the vicinity, or in rear o f the army; or,

Article 23. Who shall, in action, or previously to going into action, use words 
tending to create alarm or despondency ; or, ■

Article 24. W ho shall he drunk when on Or for duty, or on parade, or on the 
line o f march; or,
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Article 25. Any soldier who shall be grossly insubordinate or insolent in the 
ranks, or grossly insubordinate and 'violent in the presence of a court martial;—

Shall, i f  an officer, on conviction, be sentenced to be dismissed the service, or 
to be suspended from rank and pay and allowances;

And i f  a soldier, shall, on conviction, before a general or district or garrison 
court martial, be sentenced to suffer such punishment as a general or district 
or garrison court martial is by these Articles o f W ar respectively empowered to 
award.

Provided that such offender shall not be sentenced to death, or transportation, 
or imprisonment with hard labour.

Article 26. Any officer who shall behave in a manner unbecoming the character 
o f an officer (the fact or facts whereon the charge is grounded being clearly sjaeci- 
fied therein) ; or,

Article 27. Any officer or soldier who, being under arrest or in confinement, shall 
leave his arrest or confinement before he is set at liberty by competent authority; 
or.

Article 28. Who shall advise or persuade any other officer or soldier to desert, 
or who shall connive at such desertipn, or who shall knowingly receive and enter
tain any deserter, and shall not immediately on discovery give notice to his 
superior officer, or shall not cause such deserter tO be apprehended by the civil 
p o w e r o r .

Article 29. Who shall obtain or attempt to obtain for himself, or for any officer 
or soldier, or for any other person whatsoeverj any pension or allowance, by any 
■false statement, certificate or document, or by the omission o f the true statement, 
or certificate or document; or,

Article 30. Who shall knowingly make a false return or report to any his 
superior officer authorized to call for a return or report of the state of the men 
under his, command, or o f arms, ammunition, clothing or other stores thereunto 
belonging, or of which he may have charge ; or,

Article 31. Who shall malinger, feign, or intentionally produce disease or infir
mity, or intentionally delay his cure, er intentionally aggravate his disease or 
infirmity; or,

Article 32. Who at any post, or on the march, shall illegally and against the 
will o f the parties extort money or property o f any description, as fees or duties, 
or on any pretence whatever; or shall, without authority, exact from villagers or 
others carriage, porterage or provisions ; or,

Article 33. Who shall wantonly and intentionally defile any place dedicated to 
religious worship, or shall wantonly and intentionally insult the religions prejudices 
o f other persons; or,

Article 34. Who shall, without orders, commit any waste, or spoil or plunder, 
or shall injure or destroy any property; or,

Article 35. Any solfiier who shall, contrary to orders, when off-duty, appear in 
-or about camp or cantonments, or on occasion of visiting towns or bazars, carrying 
a sword, bludgeon, or other weapon ; Or,

Article 36. Who shall sell, pawn or designedly, or through neglect, lose or 
injure his horse, arms, clothes, accCntrements or regimental necessaries, or any of 
the above articles entrusted or belonging to any other soldier;—

Shall, if an officer, pn conviction, be sentenced to be dismissed tlie service, or 
to be Suspended from rank and pay . and allowances.

And i f  a soldier, shall, on conviction before a general, district or garrison 
court martial, be sentenced to suffer such -punishment as a general or district 
.or.garrison court martial is by these Articles o f W ar respectively empowered to 
award.

Pro'vided that such offender shall not be sentenced to death, or trahsportatiou 
or corporal punishmeuf.

Crimes
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Crimes punishable with Fine or loss of Pay, in addition to other Punishments. On the New

Article 37. Any officer or soldier who shall embezzle or frandulehtly misapply for the East India 
any money entrusted to him on the public account, or for any military purpose. Company’s Native 
or any provisions, forage, arms, clothing, ammunition or ipilitary stores of what- Troops, 
ever kind or description,* the property o f Government, entrusted to his charge, 
or who shall wilfully spoil such property or suffer it to be spoiled, or shall be con
cerned in or connive at any Such embezzlement or fraudulent misapplication ;-*■

Shall, on conviction before a general court martial, be dismissed the service, 
and fined to the extent o f his arrears o f pay and allowances, and be further liable 
to suffer imprisonment, with or without hard labour, for a term which may extend 
to three years, and with or without solitary confinejnent, to be regulated as 
aforesaid.

Article 38. Any soldier who shall be guilty of disgraceful conduct;
In  wilfully mainfing or injuring himself or any other soldier, at the insfeince of 

such soldier, with intent to render himself or such soldier unfit for the service, or 
with intent to take his own l i fe ; or,

Article 39. In purloining or selling Government stores; Or,

Article 40. In stealing money or goods, the property o f a soldier or of a military 
officer, or of any military mess, or o f any person or persons belonging to or serving 
with or attached to the army; or,

Article 41. In  embezzling or fraudulently misapplying public money entrusted 
to him for any military purpose; or.

Article 42. In committing any petty offence of a fraudulent nature, to the injury 
o f or with intent to injure any person, civil or military; or.

Article 43. W ho shall be guilty o f any other disgraceful conduct, being o f a 
cruel, indecent or unnatural kind

Shall, on conviction before a general, or district or gamson court martial, be 
liable to suffer such punishments as any such courts are by these Articles o f War 
respectively empowered to award for disgraceful conduct.

And every such offender shall, i f  not dismissed the service, further be put under 
stoppages, by sentence o f the court, not exceeding half of his monthly pay and 
allowances, until the amount be made gOod of any loss or damage arising out of 
his misconduct.

And if  such offender shall be dismissed the service, he shall further be sentenced 
to forfeit his arrears o f pay and allowances due at the time o f  his discharge, or in 
such proportion as may be required to make good such loss or damage.

Crimesnot punishable with Corporal Punishment Or Imprisonment vdth Labour.

Article 44. Any officer, or non-commissioned officer, who shall strike or other
wise ill-treat any soldier; or.

Article 45. Any sentry who in time o f peace shall sleep upon his post, or shall 
leave it before regularly relieved, or without leave; or.

Article 46. Any officer or soldier who shall knowingly enlist a deserter, or con
nive at his enlistment; or.

Article 47. W ho directly or indirectly shall require or accept a tribe, present 
or gratification, on the pretence o f or as a consideration for procuring leave o f 
absence, promotion, or any other advantage or indulgence for any officer or 
soldier; or.

Article 48. Who, being in command at any post, or on the march, on complaint 
made to him of any person under his command beating or otherwise ilhtreating any 
person, or extorting from him more than he is obliged to furnish by authority, or 
disturbing fairs or markets, or committing any kind of riot; shall not See repara
tion done to the party or parties injured, or, i f  that be impracticable, shall not 
report the same to his superior officer; or.

Article 49. Who being in command o f  a guard, shall refuse to receive any 
prisoner duly committed to his charge; or shall without proper authority release 
any prisoner, or shall suffer, through carelessness or neglect, any prisoner to 
escape; or,
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Article 50, Who shall quit his guard or picquet in tirqe o f peace, without being 

regularly relieved, or without leave ; or,

Article 51, Who shall impede the provost-marshal, or his assistants, or any 
other officer or person legally exercising authority, or refuse to assist him when 
requiring his aid in the execution of his duty 5 Or̂

Article 52. Who, being on leave of absence, shall have received information 
from the head quarters of his regiment, or from other competent authority, that his 
regiment has been ordered on service, and shall not rejoin without delay; or,

Article 53. W ho in time o f peace shall, by discharging fire-arms, drawing swords,, 
beating drums, or by any other means M^hatever, intentionally occasion false alarms 
in camp, garrison or cantonments; or, •

Article 54. W ho shall fail to repair at the time fixed to the parade, or place 
appointed for exercise or duty, i f  not prevented by siclcness, or some other suffi
cient cause; or,

Article 55. W ho shall, without urgent necessityj or without leave e f his superior 
officer, quit his company or troop, or the parade; or,

Article 56. W ho shall absent himself without leave, or shall, without sufficient 
cause, overstay the period for which leave may have been granted him ; or,

Article 57. Any soldier who shall be found two miles from the camp contrary 
to orders; Or,

Article 58. W ho shall, cqhtrhry to orders, be absent from his cantonment after 
tatoo, or from camp after retreat beating; or.

Article 59. W ho shall sell, lose, or designedly or through neglect waste the 
ammunition delivered but to h im ;—•

Shall, i f  an officer, on conviction, be sentenced to suspension from rank and pay 
and allowances, or to be reprimanded in such manner as the Commander-in-chief 
may direct;

And i f  a soldier, shall, on conviction before a general, or district, or garrison or 
regimental court martial, be sentenced to suffer such punishment as any such 
courts martial are by these Articles o f W ar respectively'empowered to award;

Provided that such offender shall not be liable'to be sentenced to suffer corporal
• punishment or imprisonment, with hard labour.

Article 60. A ll crimes not capital, and all disorders or neglects which officers or 
soldiers may be guilty of, to the prejudice of. good order and military discipline, 
though not specified in these Articles, are to be taken cognizance o f by courts 
martial, and to be punished, according to the nature and degree Of the offence, by 
the sentence of a general or district or garrison or regimental court martial; pro
vided that a soldier ̂ hall not for any such ofibnces be liable to be sentenced to 
suffer corporal punishment or imprisonment with hard labour.

Crimes incident to Courts Martial,
Article 61. Any person amenable to these Articles o f W a r  who, when duly 

summoned before a court martial, shall not attend, pr shaft refuse to be sworn, or 
to make affirmation, or to answer any lawful question, or who shall induce any 
other person so to offend,—

■Shall be |)uni8hed according to the sentence Of the same or another court 
martial, with dismissal Or suspension from rank mud pay and allowances, i f  a com
missioned officer; ■ with dismissal or reduction to the ranks, i f  a non-commiesioned 
officer, or with dismissal or imprisonment, i f  a Soldier;

* provided that such' person, being a commissioned officer, shaft not be liable to be 
punished by any but a general court martial; atid that no offender punished under 
the provision of this Article Of War shall be sentenced to suffer imprisonment 
with hard labour or corporal punishment.

-Article 62. Any person not amenable to these Articles o f  War, Who; having been 
summoned upon any court martial, shaft'refuse Or-neglect to  attend, or Who at
tending shall refuse to-be sworn, or to make affirmation, or-to ansvrer any lawful 
.question, or shall give such testimony as i f  given in a criminal court would render 
him guilty o f peijury. Or who shaft induce any other person so to offend,—-

Shall be delivered to a magistrate, to be proceeded against according to law.
Article
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Article 63. Any person using menacing or disrespectful words, signs or gestures,. On the New 
in the presence o f a Court martial then sitting, or causing any disorder or riot so Articles of War 
as to disturb their proceedings,- . for the East India

Shall be punished according to the condition of the offender and the nature and 
degree of his offence, by the sentence o f the same or another court martial, i f  he 
be amenable to these Articles of W ar; provided that such offender shall not be 
liable to be sentenced to corporal punishment or to imprisonment with hard 
labour; and i f  not amenable to these Articles of War, the offender shall be 
delivered over to a magistrate, to be proceeded against according to law.

Article 64. Any ofiicer or soldier who shall be found guilty of wilfully and 
knowingly giving false evidence on oath or affirpiation on any trial 'before any 
general or other court martial, or any military court entitled to administer an 
oath, or of inducing any other person so to offend,^—

Shall be dismissed the service, and shall be further subject to fine to the amount 
o f his arrears o f phy'and allowances, or to imprisonment, which may extend to 
three years, according to the sentence o f a general or district or garrison court 
martial.

Crimes admitting of less serious Notice.
Article 65. Whereas it may be advisable that some o f  the offences which by 

the foregoing Articles are directed to be tried by a general or district or garrison 
court martial, should, in certain cases which admit of less serious notice, be tried 
by district or garrison or regimental courts martial respectively; in snch cases the 
ofiicer commanding the regiment or corps to which the offender belongs, shall lay 
a particular Statement of the case before the general or other officer having 
authority to convene general or district or garrison courts martial, under whose 
command such offender may be serving, with an application so to proceed; and 
such general or other officer will exercise his discretion in complying or not with 
such application; but the permission o f such general or other officer so to proceed, 
shall be .entered upon the proceedings at the trial o f such offender.

Provided that mutiny shall not be considered one of the offences admitting o f 
such discretionary investigation.

And that in cases where offences designated “  disgraceful conduct” in these 
Articles of War, and admitting Of less serious notice, shall be permitted to be tried 
by regimental courts ffiartial, the term “  disgraceful conduct” shall be omitted in 
the charge.

Offences on the Line of March or on board Vessels.
Article 66. For offences comntitted on the line o f march, or on board any ship 

or other vessel, the officer in command o f the troops is hereby authorized to 
try any soldier by a regimental or detachment court martial, and to confirm and 
execute the sentence, and in all cases of mutiny or gross insuborflination to camy 
the sentence into execution on the spot; ^

Provided that such sentence shall in no cas0 exceed that which a regimental 
court martial is competent to award; and that the proceedings held in all such 
cases shall be specially reported for the information of the Commander-in-chief.

S e c t io n  I I I .— Administration of Justice.
Article 67. Whenever any ofiicer or soldier shall commit a crime deserving 

punishment by court martial, he shall, by his cCmmanding officer, be put under 
arrest, if an officer; or i f  a soldier, be confined; until he shall be either tried by a 
court martial, or shall be lawfully discharged by a proper authority; and no officer 
or soldier who shall be put in such arrest or confinement shall continue in his con
finement longer than may be actually unavoidable.

And such process of arrest or confinement, or an attempt to effect such process, 
shall in no case be omitted where it may be practicable ; but where resistance may
be made, or from other circumstances such process may be impracticable, the 
offender or offenders shall be liable to trial and punishment at any subsequent 
period, within the limitations provided in these Articles of War.

Article 68. No person shall be liable to be tried or punished for any offence 
against'these Articles, which shall appear to have been committed more than three 
years previous to the order directing the assembly o f the court martial whereby he 
is to be tried, ■ unless the person accused, by reason of his -absentingr himself, or

•14 . 3 N 2 some
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some other manifest impediment, shall not have been am enable tb  justice within 
that period ; in which case such person Shall be liable to  be tried  at any tim e n ot 
exceeding two years after the impediment shall have ceased;

Article 69. Any person amenable to these Articles of War, who may commit any 
oifence against the same, may be tried and punished for such offence in any place 
within the British teridtories, or elsewhere, where he may have come after the 
commission of the offence, in the Same manner as i f  the offence had been committed 
where such trial shall take place.

Article 70. The Commander-in-chief at the Presidencies o f  Fort William, 
Fort St. George and Bombay respectively for the time being, may appoint general 
or other courts martial, and confirm, mitigate Or remit the sentences o f such 
courts ; and may issue his warrant to any general or other officer having the com
mand of a body of troops in the service of Her Majesty or o f the East India Com
pany, empowering such officer to appoint general or district or garrison courts 
martial as occasion may require, for the trial o f offences conmaitted by any o f the 
officers or soldiers or followers in the service o f the said Company, being natives 
o f the East Indies, or o f other places within the limits of the said Company’s charter, 
and to confirm, mitigate or remit the sentences of such courts martial.

Article 71; A  general court martial shall not consist o f  less than thirteen 
commissioned officers, unless it be heffi out o f the East India Company’s terri
tories, where such court martial may consist o f seven commissioned officers, i f  a 
greater number cannot be conveniently assembled. And no sentence o f a general 
court martial shall be put in execution until after a report shall have been 
made o f  the whole proceedings to the Commander-in-chief, or to some other 
person duly authorized to confirfn the BS-mO, and until his directions, shall have 
been signified thereupon.

Powers of a General Court Martial.
^Article 7$. A  general court martial may sentence any officer or soldier to death 

or transportation, for any crimes which are by these Articles o f W ar expressly 
made liable to sentence o f death or transportation, and for such crimes only.

And when a commissioned officer shall be convicted o f any offence, of which the 
punishment is not defined in thege Articles o f War, or is left discretionary, a 
general court martial may adjudge such officer to be dismissed the service; or to 
be suspended from rank and pay and allowances for a stated p©riod; or to be 
placed lower on the list o f his rank, by an alteration o f the date o f his commission, 
thereby losing the corresponding benefit o f length o f service j and the court shall 
in every such sentence specify the extent or degree o f suspension or reduction which 
they shall so adjudge; or the Court may sentence Such officer to be reprimanded in 
such manner as the Commander-in-chief may direct.

And a  getieral court m artial may sentence any non-commissioned officer to be re
duced to the ranks; or m ay sentence any non-cornmissioned officer Or soldier to be dis
missed the service; or to  be placed low er in  the list of the rank Which he hffids ; 
or m ay Sentence any soldier to suffer corporal punishment not exceeding two hun
dred lashes.; or imprisonment, with or w ithout bard labour, not exceeding tw o 
y ea rs; and to be kept in solitary confinement for any portion or portions o f such 
imprisonment, not exceeding twenty-eight days at a time, nor eighty-four days in  
any one year. With intervals between the periods o f solitary confinement o f  not less 
duration than such periods o f  solitaiy confinement.

And a general court martial may, in addition either to corporal punishment or 
to imprisonment as aforesaid, sentence a soldier to forfeiture of all advantage as to 
additional pay and to pension on discharge, which might have otherwise accrued 
from the length or nature o f his former service; or to forfeiture o f such advantage 
absolutely, whether it might have accrued from past service, or might accrue fronj 
future service, according to the nature o f tfie case, for disgraceful conduct.

And a general court martial may, in addition to the punishment o f dismissal, 
sentence any officer or soldier to forfeit his arrears o f pay and allowances due at 
the time of his discharge, or such proportion thereof as may be required, to make 
good any loss or damage arising out of his m isconduct-and in addition *to any 
punishment not involving dismissal from the service, may sentence uny officer or 
soldier to be put under stoppages not exceeding two-thirds o f his pay and allow- 
. ’ anceg
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ances in the case o f  an officer, and not exceeding half of his pay and allowances On the New, 
in case o f a non-commissioned officer or soldier, until the amount of such loss or 
damage be made good.. for the East ludia

Confirmation arid Commutation of Sentence by the Comrnander-in-chief.

Article 73. In cases ■wherein a sentence o f death shall have been awarded by 
general court martial, for any offence against discipline for which sentence of death 
is awardable under these Articles of War, the Commander-in-chief may confirm 
such sentence, and cause it to be carried into effect. Or may, instead of causing 
such sentence to be carried into effect, order the offender, i f  an officer, to be trans
ported for life, or to be dismissed; and i f  a soldier, to be transported for life, or to 
be imprisoned, with or without hard labour, either for life, or for ai certain term of 
years, andwfth or without solitary confinement, to be regulated as aforesaid, as to 
the Commander-in-chief may seem meet.

In cases of commissioned officers sentenced to transportation, the Commander- 
in-chief may, in lieu thereof, order the offender to be dismissed. And in caseu o f 
commissioned officers sentenced to be dismissed ffom the service, the Commander- 
in-chief may, in lieU o f such punishment, direct that the offender be suspended 
from rank and pay and allowances for a certain period, to be distinctly specified by 
the Commander-in-chief.

And the Commander-in-chief may commute Sentence of transportation passed 
on a soldier to imprisonment with or Without hard labofir, and -With or Without 
solitary confinement, to be regulated as aforesaid ; and such imprisonment may he 
either for the same period for which transportation shall have been awarded, or for 
any lesser period.

And the Commander-in-chief may commute a sentence o f corporal punishment 
to dismissal from the service ; or, in the case o f a non-commissioned office^ may 
mitigate such sentence to reduction to the ranks j or in the case of a non-com
missioned officer or soldier, may commute such sentence to impriseument Without 
hard labour, and -with or without solitary confiuement (to be regulated as afore
said), for any period not exceeding two years, i f  the sentence shall exceed one 
hundred and fifty lashes ; not exceeding one year if  it shall exceed one hundred 
lashes; and not exceeding six months i f  it shall be less than one hundred lashes; 
but the term o f such commuted imprisonment may be for any lesser periods 
respectively, at the discretion of the Commander-in-chief.

In  cases of non-commissioned officers sentenced to be dismissed from the service, 
the Commander-in-chief may, in lieu o f such punishment^ direct that the offender 
be reduced to the ranks, or placed lower in the list of the rank which he holds.

And in cases of offenders sentenced to imprisonment with hard labour, the Com- 
mander-iu-chief may mitigate such sentence by causing the offender to be reduced 
•to the ranks, in the case o f a non-commissioned officer; or in the case of a non
commissioned officer or soldier by directing that h® be dismissed from the service; 
or suffer imprisonment without hard labour, and with or without Solitary confine
ment (to be regulated as aforesaid), for any period not exceeding that for which 
he shall have been sentenced to such imprisonment with hard labour.

Article 74. A  district or garrison court martial shall not consist o f not less than 
seven commissioned officers, except in situations where that number cannot be 
conveniently assembled, when such court may consist o f not less than five com
missioned officers. And Such district or garrison court martial may be cmuposed 
o f officers of the same regiment, and shall be assembled in conformity with the 
orders of the Commander-in-chief.

And the sentence o f a district or garrison court martial shall be confirmed by 
the Commander-in-chief, or by some officer duly authorised to confirm the same.

Commutation of Sentence. ,

And the Commander-in-chief is empowered to remit or mitigate or commute 
the sentences of such courts martial, in the same manner as the sentences o f 
general courts martial; and to delegate or withhold the power to commanding 
officers o f convening such courts martial, and of confirming, remitting, mitigating 
or commuting the sentences of such courts (not including forfeiture of pay or 
pension or Other advantage), as the Commander-in-chief may deem to be most 
expedient.
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And in case o f any sentence, including forfeiture o f additional pay or o f pen
sion or discharge, or o f any prospective advantage, such sentence shall not be 
carried into effect, until confirmed by th© Commander-in-chief-, and all forfeitures 
o f any present or prospective advantage shall b© restorable by the same authority.

Powers of a District or Garrison Court Martial.
. ^Article 75. A  district or garrison court martial may sentence any non-com
missioned officer to be reduced to the ranks, or may sentence any non-commis
sioned officer or soldier to be dismissed ftom th© service, or to be placed lower in 
the list of the rank which he holds, or may sentence any soldier to suffer corpofai 
punishment, not exceeding one hundred and fifty lashes, or imprisonment with or 
without hard labour, not exceeding one year, and to be kept in solitary confine
ment, to be regulated as aforesaid.

And such court martial may* in addition either to corporal punishment or 
to imprisonment as aforesaid, sentence a soldier to forfeiture o f all advantage as 
to additional pay, and to pension or discharge, which might have otherwise 
accrued from the length or nature o f his former sei-vice, or to forfeiture of such 
advantage absolutely, whether it might have accrued from past service, or might 
accrue from future service, according to the nature o f the case, for disgraceful 
conduct.

And such court martial may, in addition to the punishment o f dismissal 
sentence any non-commissioned officer or soldier, to forfeit his arrears o f pay and 
allowances due at the time of his discharge, or such proportion thereof as may be 
required to make good any loss Or damage arising out o f his misconduct; and in 
addition to any punishment not involving dismissal from the service, may sentence 
any non-commissiOned officer or soldier to be put under stoppages, not exceeding 
half o f his pay and allowances, until th© amount o f such loss or damage be made 
good.

Article 76. A  regimental court martial shall consist o f not less than five com
missioned officers (unless it  be found impracticable to assejnble that number, 
when three may be sufficient), and shall be assembled by order o f the officer 
commanding the regiment, and no sentence o f a regimental court martial shall be 
o f force mitil the commanding officer shall have confirmed the same; provided 
that such commanding officer shall have power to remit all sentences whatever, 
passed by siich court, and thereupon to cause the offender to be released and to 
return to his duty.

Commutation of Sentence.
And such commanding officer shall have power to mitigate all sentences 

whatever passed by such court, and to commute a sentence o f corporal punish
ment to imprisonment without hard labour, and vrith or without solitary confine
ment, to be regulated as aforesaid, for any period for which sucK court is compe
tent to sentence an offender to suffer imprisonment, and in the same manner, and 
to mitigate a sentence o f dismissal in thO case o f a non-commissioned officer to 
reduction to the ranks, and tc commute a sentence of imprisonment with hard 
labour, or with solitary confinement or both, to dismissal, or to mitigate such 
sentence to reduction to the ranks, or to imprisonment Without hard labour.

■ Blit no sentence o f corporal punishment, or of imprisonment with hard labour, 
passed by a regimental court martial, and confirmed in full by speh commanding 
officer, or confirmed and mitigated by him, and no sentence o f dismissal con
firmed, and no commutation o f dismissal for imprisonment made* as aforesaid by 
such commanding officer, shall be carried into effect, without the sanction and 
authority of the officer CQmmanding the division or field force, or district or 
brigade (being the senior officer on the Spot), in which the regiment may be 
serving ; who is hereby empowered to cause such sentence to be inflicted in 
accordance with the confirmation thereof, in full or in mitigated degree, by the 
officer commanding the tegiment, or such dismissal to be carried into effect, 
or to direct the release o f the offendeivand his return to duty as he may deem 
expedient.

Provided that in detaclied situations, or when on service in the field, the officer 
commanding the regiment shall have power to carry into effect any sentence of a 
regimental court martial, in cases where pn immediate example is necessary, 
and reference cannot be had to superior authority without detriment to the 
service,

Powers
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Powers of a Regimental Court Martial. Artides of'war
« 1  • 1 A« • 1 • 1 1 fo® th® East India
*Article 7 7 . A  regimental court martial may sentence any non-commissioned Compan/s Native

©flScer to be redriced to tbe ranks, or may. sentence any non-commissioned officer Troops.
or soldier to be dismissed from the service, or to be placed lower in the list of t h e ---- -------
rank which he holds, or may sentence any soldier to suffer corporal punishment 
not exceeding 100 lashes, or imprisonment, with or without hard labour, for any;̂  
period not exceeding six calendar months, and to be kept in solitary confinement, 
to be regulated as aforesaid.

Any such "court martial may, in addition to the punishment of dismissal, 
sentence any non-commissioned officer or soldier to forfeit his arrears of pay and 
allowances due at the time of his discharge, or such proportion thereof as may be 
required to make good any loss or damage arising out o f his misconduct, and 
in addition to any punishment not involving dismissal from the service, may 
sentence any non-commissioned officer or soldier to be put under stoppages, not 
exceeding half o f his pay and allowances, until the amount of such loss or 
damage be made good.

Article 78. An  officer commanding any detachment o f his own regiment, may 
assemble regimental detachment courts martial, and an officer commanding a 
detachment consisting o f men of different corps, may assemble detachment or 
line courts martial, and all such courts shall be constituted in the same manner 
as regimental courts martial under the provisions of these Articles of War, and 
shall have the like powers.

And the provisions o f these Articles of War, relating to courts martial held in 
regiments, shall be taken to .apply to courts martial held in detachments, in all 
practicable cases.

P i’ovided that no officer on detached command of less than four .troops or com
panies, or of detachments numerically equal to four troops or companies, shall 
carry into effect any punishment awarded by a court martial held by his order, 
until the sentence shall have been confirmed by the officer commanding the regi
ment to which the offender belongs, or by  the nearest superior officer holding a 
command of not less than a regiment, (who is hereby authorized to confirm the 
same, in like manner as an officer commanding a regiment is empowered to do, 
and with the same restrictions), except in cases where an immediate example is 
necessary, and reference cannot be made to such commandiirg or spperiQr officer 
without detriment to .the service.

Article 79. A t all courts martial, it shall be competent to the officer convening 
the court, to instruct the court, that, should the prisoner be found guilty, and 
imprisonment form a part o f the sentence, no portion of the imprisonment should 
be solitary, or, should corporal punishment be awardable to the offender, that it 
shall not be awarded in the particular case; and the court will govern itself 
accordingly.

Execution of Sentences of Courts Martial.

Article 80. In every sentence of death awarded by a general court martial, the 
court shall specify that the offender shall “  suffer death by being hanged by the 
neck until he be dead,” or, “ by being shot to death,” as the court in their discre
tion shall deem expedient, and such sentence, i f  confirmed, shall be carried into 
effect accordingly.

Article 81. Whenever the sentence o f a general court, martial shall adjudge 
transportation, or sentence o f death shall be commuted by competent authority to 
transportation, any o f the Sudder.Courts shall give effect to such sentence or com
muted sentence, on the same being certified to the court under the authority of the 
Commander-in-chief.

And whenever any sentence of a court martial shall adjudge imprisonment with 
labour, or with solitary confinement or both, or whenever the . .sentence of a court 
martial shall he commuted to any such imprisonment,, it .shall be the; duty of every 
judge, magistrate, sheriff, or other officer in charge of a . gaol, to, give effect- to such 
sentence, on the offender; being delivered into his custody,, and on, being furnished 
with a copy of the sentence by the officer comnianding . the.division, .field force, 
district or .brigade, within.•which the trial is held.

1 4 . 3 ^ 4  A rtic le
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^f'war Article 82. Whenever any soldier shall be sentenced to imprisonment fi>r life, 
forihe East India ® Sentence of death shall be commuted to imprisonment for life, it shall be 
Company’s Native lawful for the Commander-in-chief to order such offender tcT be transported 
Troops. beyond sea for life, unless there should be special reasons inducing the Com*

. _________  mander-in-chief to think such prisoner not a proper subject for transportation.

Article 83. Persons sentenced to imprisonment by courts martial shall be 
imprisoned in any public prison, or in any other fit place which the Commander., 
in-ehief shall from time to time direct.

Article 84. Every soldier sentenced to imprisonment with hard labour shall, 
previous to undergoing such punishment, be struck off the strength o f his coi^ps 
from the date o f confirmation o f such sentence; and no soldier who has under., 
gone such punishment for any period shall be capable o f being re-admitted in 
the ranks, or o f receiving pension on discharge.

Article 85. Offenders sentenced to dismissal for disgraceful conduct.

And offenders subject to corporal punishment, or to imprisonment with hard 
labour for disgraceful conduct, shaU, on any such sentence being confirmed, be 
dismissed with ignominy.

Article 86. In every case wherein a fine or stoppages shall be adjudged by a 
court martial, any arrears o f pay or public money due to the offender shall be 
available under an order from the Commander-in-chief for the payment o f the 
amount so adjudged.

And no soldier sentenced to pay a fine or to stoppages to make good any loss 
or damage arising, out o f his misconduct, shall be continued under forfeiture or 
stoppages under any one such Seutepce lOr any period exceeding one year; and 
no soldier shall be at any one time placed under forfeiture or stoppages, exceeding 
in the whole the amount o f half o f his pay and allowances, nor be liable to be put 
under stoppages prospectively while actually under stoppages to the amount o f 
half o f his pay and allowances.

Forms of Proceeding.
Article 87. Trials by courts martial may be carried on between the hours of 

six in the morning and four in the afternoon, and not otherwise, except in cases 
which may require an immediate example.

A jtiele 88-. A t general courts martial a Judge Advocate, or an European officer 
o f not less than 10 years’ service, shall be appointed to conduct the proceedings.

A t  all courts martial, inferfot to general, an European officer o f not less than 
four years’ standing in the service, except in casOS where no officer o f that standing 
may be available, or the Adjutant o f the regiment, shall be appointed to conduct 
the proceedings.

Article 89. An interpreter shall be appointed to all courts martial, and any 
interpreter available at the station where the court martial may sit, shall be 
appointed, as occasion may require, by the officer commanding at such station, 
on application from the Judge Advocate or superintending officer at such court 
martial; but in sitnation$ where the services o f an interpreter are not avail
able, the superintending officer at the cdurt martial shall perform the duty o f 
interpreter.

Article 90. A t  all courts martial the senior officer shall sit as president, without 
being so appointed by warrant; provided that all subadar majors are to take pre
cedence according to the dates of their commissions, and above a ll native officers 
holding the rank of subadar or jemadar; and that sirdar bahadoors and bahadoors 
shall rank only according to their respective commissions o f subadar m ^or, subadar 
or jemadar; rissaldars will take rank with subadars, and naib rissaldars with jema
dars, according to the dates o f their respective commissions.

In case of the death or unavoidable absence o f the president, the next senior 
member shall take the place o f president, and the trial shall proceed; provided 
that the court shall still consist of at least the number o f members o f which 
such court is directed to consist by these Articles o f W ar.

Article 91. N o finding or sentence ,of a court martial shall be revised more 
thm* once, and no evidence shall be received on such revision. For the purpose

of
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-of such revision, the president and all the members shall be convened, if  possible; On the New 
but i f  any of them should be unavoidably absent, the remaining members may Articles of War 
proceed with such revision, provided they are not fewer than the smallest number coinpanyrNaiive 
directed in these Articles respectively. When all the same members do not meet, ̂ Troops, 
the circumstances are to be duly certified on the face of the proceedings. ----- —«-

Manner of Voting.

Article 92. A ll the members o f a court martial are to preserve order, and in 
giving their votes ttpon all matters are to begin with the youngest; and in all 
cases -where a sentence o f death may not be awarded, the decision shall be by 
the majority of members present, provided the number o f members present be 
not less than that required by the preceding Articles; but in case o f an equality 
o f votes, the decision shall be in favour o f the prisoner ; the president at a court 
martial shall vote with the other members, but shall have no casting vote; pro
vided, that in cases of an equality of votes upon other questions than the finding 
and the sentence, the president shall have a casting vote.

Article 93. N o  sentence of death shall be given against aay offender by a court 
martial unless two-thirds o f the members present concur therein, or four where 
the court consist o f five members, or five where the cOurt consist o f seven.

Affirmations.
Article 94. On the assembly o f a court martial, the Judge Advocate or super, 

intending European officer shall administer to the interpreter the following 
solemn affirmation:

“  I, A . B., solemnly affirm, in the presence o f Almighty God, that I  will 
faithfully interpret and translate the proceedings of the court, and that I  
will not divulge the sentence until it shall have been published by authority; 
and further, that I  will not disclose or discover the vote or opinion of any 
particular member o f the co»rt, unless required to give evidence thereof by 
a court of justice or court martial in due course of law.”

In case o f the unavoidable absence o f an interpreter, the European super
intending officer of a court martial, inferior to general, shall make the solemn 
affirmation prescribed for the interpreter.

The Judge Advocate or superintending officer shall then cause the following 
solemn affirmation to be made by each member:

“ I, A . B., solemnly affirm, in the presence of Almighty God, that I will 
duly administer justice, according to the Articles o f War, without partiality, 
favour or affection, and i f  any doubt shall arise, then, according to my con
science, the best of m y  understanding, and the custom of war in the like 
cases, and that I  will not divulge the sentence of the court until it shall be 
published by authority ; and further, that I  will not disclose or discover, the 
vote or opinion o f any particular member o f the court, unless required to 
give evidence thereof by a court o f justice or a court martiaL in due course 
o f law.”

The following solemn affirmation shall then be administered by the interpreter 
to the Judge Advocate or superintending Offioer:

“  I , A . B., solemnly affirm, in the presence of Almighty God, that I  will 
not upon any account whatsoever disclose or discover the vote or opinion of 
any particular member of the court martial, unless required to give e-vidence 
thereof as a witness by a court of justice or a court' martial, in due course 
o f law, and that I  will not, unless it be necessary for the due discharge pf 
my official duties, disclose the sentence o f the court until it shall be pub
lished by authority.”

Provided, That it shall be necessary to re-administer these solemn affirmations 
on the commencement of fresh trials before the same court.
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On the New Article 95. A ll persons wlio give evidence at a court martial are to be examined
thrEast^ndia according to the forms of their respective religions, or on aflSrmation; and

Company’s Native persons o f the Hindoo or Mahomedan persuasion shall make affirmation to the 
Troops. following effect: .

" “  I  solemnly affirm, in the presence o f Almighty God, that what I shall
state shall be the truth, the whole truth, and nothing but the truth.”

And i f  any person making such affirmation as aforesaid shall wilfully and falsely 
state any matter or thing, which i f  the same had been sworn would have amounted 
to pejjury, every such offender shall be subject to the same, punishment to which 
persons convicted o f perjury are subject.

Summoning Witnesses not umenahh to these Articles,
Article 96. In all cases where persons required as witnesses before a court 

martial may not be amenable to military law, the Judge Advocate or commanding 
officer shall transmit to the magistrate, within Whose jurisdiction the witness may 
reside, his summons for the attendance o f such person, and the magistrate shall 
cause the witness to be duly summoned.

Powers and Duties of Provost Marshal.

Article 97. For the prompt and instant repression o f  all irregularities and 
crimes which may be committed by troops in the field and on the line o f march, 
Provosts Marshal shall be appointed by the Commander-in-chief, and their powers 
shall be regulated according to the established usages o f war and rules of the 
service. Their duties are to take charge o f prisoners confined for offences of a 
general description, to preserve good order and discipline, to prevent breaches 
o f both by soldiers and followers of the army, and to punish on the spot, on the 
same day, those whom they may find in the, immediate act o f committing breaches 
o f good order and military discipline, provided that the punishment be limited 
to the necessity of the and shall accord With the orders which the provosts 
may from time to time receive from the Commander o f the forces in the field; 
and whatever may be the crime, the Provost Marshal or his assistant shall see the 
offender commit the act for which summary punishment may be inflicted, or i f  
the Provost Marshal or his assistant should net see the offender actually commit 
the crime, but that sufficient proof can be established o f the offender’s guilt, a 
report shall be made to the Commander o f the army in the field, who is hereby 
empowered to deal with the case as he may deem most conducive to the main
tenance o f good order and military disciphne. The duties o f Provosts Marshal 
being limited to the punishment o f  offenders whom they may detect in the actual 
commission o f any crime, the General commanding the forces in the field will 
cause them to exercise the powers entrusted to them in such manner and under 
such circumstances as he may consider best calculated to prevent and instantly to 
repress crimes injurious to the discipline o f the East India Company’s army and 
the public service.

Trials by Fjuropean Cottrts Martial.
Article 98. A t any Presidency where the native troops have hitherto been 

authorized to claim to be tried by European courts martial, every person amenable 
to these Articles o f War, and who may be under orders for trial by a court 
martial, shall have the right to claim to be tried by European officers ; and should 
he make such claim, the court, whether general or ffistrict or regimental, shall be 
composed of European commissioned officers, and the number o f members and 
the proceedings shall be governed in all respects by the provisions o f these 
Articles.

And it shall be competent to the Governor-general o f India in Council, by a 
general order, to authorize the native troops o f any o f the Presidencies to claim 
to be tried in like manner by European courts martial.

Section
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^Article 99. When any officer or soldier, or any person receiving public pay the East India 
drawn by any officer in charge of a public department belonging to the army, may Company’s Native 
die or'be khled in the service, the commanding officer of the regiment or party, Troops,
or officer in Charge o f the department, shall, i f  no heir or executor be present, — —̂ — -»•
secure his effects, and direct an inventory thereof to be taken, a duplicate of which 
is to be lodged in the office of the Adjutant or officer in charge of the depart
ment.

*  Article 100. I f  there be no heir or executor on the spot, the effects are to be 
publicly sold; the commanding officer o f the regiment or party, or officer in 
charge of the department, after discharging the debts o f the deceased, viz. the 
expense o f funeral ceremonies, his debts in camp or quarters, and regimental debts of 
every description, shall account for the ̂ residue to the heir or heirs declared by 
will, whether written or verbal, or nominated in the regimental register, or in 
failure of such to the legal representative o f the deceased J and in the event Of no 
executor, heir or other representative of the deceased attending and establishing 
his claim within 12 months from the date of the casualty, the amount in the 
hands of the officer having charge of the estate is to be remitted to the general 
treasury at the Presidency.

S ection  V.— MheeUaneom.
Article 101. The effects o f deserters are to be publicly sold, and the proceeds 

after payment of regimental debts, remitted by the officer commanding the corps 
to which the deserter belongs, to the general treasury at the Presidency.

Article 102. A il powers and provisions contained in these Articles relating to 
the Commander-in-chief, shall be construed to extend to the Comtoander-in* 
chief at any Presidency, and to the officer commanding the forces for the time 
being at any Presidency, unless when otherwise provided.

A ll powers and provisions contained in these Articles relating to soldiers, shall 
be construed to extend to non-commissioned officers, unless when otherwise 
provided.

Article 103. When any portion of the troops belonging to one Presidency shall 
be serving within the limits of another Presidency, such troops shall be con
sidered as placed, during such service, under the orders and authority o f the 
Commander-in-chief or commanding officer o f the forces o f the Presidency within 
which they are serving, for all the purposes o f these Articles of War, in the 
same manner as though they belonged to Such Presidency ; ’ ajid all the provisions 
of these Articles o f W ar which relate to the trial and punishment of offenders 
belonging to the Presidency within which the trial is held, are hereby declared 
applicable to the trial and punishment of offenders amenable to these Articles 
of W ar serving within such Presidency ; provided always, that it shall be lawful 
for the Governor-general in Council, in his executive capacity, to direct that the 
troops, or any part thereof, o f any Presidency, whilst serving without the limits 
of such Presidency, shall continue under the orders and authority of the Com* 
mander-in-chief, or commanding officer of the forces of the Presidency to which 
they belong, for all purposes of these Articles.

Article 104. Any officer commanding any portion of the East India Company’s 
troops which may at any time be serving in any place, out o f Her Majesty’s 
dominions, or of the possessions or territories which are or may be under the 
government of the said company, or of the territories o f those states in 
alliance with the said Company in which the said Company’s forces are perma
nently stationed, shall, upon complaint made to him o f any offence committed 
against the property or person o f any inhabitant or resident in any such countries, 
by any person serving with or belonging to the Company’s army, being under the 
immediate command of any such officer, summon and cause to assemble a general 
court martial, which shall consist of not less than three officers at the least, for 
the purpose of trying any such person, notwithstanding any such officer shall 
not have received any warrant empowering h^m to assemble courts martial; and 
every such court martial shall have the same powers in regard to summoning and 
examining witnesses, trial o f and sentence upon any such offenders, as are granted 
by these Articles to general courts martial; provided that m> sentence of any such
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court martial shall be executed until the General commanding in chief the array 
to which the division, brigade, detachment or party to w’hich any person so tried, 
convicted and adjudged to suffer punishment shall belong, shall have approved and 
confirmed the same; except where such sentence shall not exceed the powers 
granted by these Articles to a district or garrison court martial, in which ease the 
'oflacer by whom the court is convened is hereby authorized to confirm or commute 
or mitigate or remit the same; reporting the proceedings to the said General 
commanding in chief.

Article 105. General courts martial only shall have the power to try com
missioned officers, or to pass sentence o f death or transportation on any 
offenders.

Article 106. N o  person being acquitted or convicted before a court martial o f 
any offence, shall be liable to be tried a second time by the same or any other 
court martial for the same offence; provided always, that after a soldier shall 
have been found guilty by a court martial of any military offence, such court 
martial shall inquire into and receive evidence of any previous conviction o f 
such soldier before a court martial or a court of justice, and shall inquire into the 
general character of such soldier, for the purpose o f affixing the punishment to which 
he is liable to be sentenced for the offence of which he has been so found guilty.

Provided that no such evidence shall in any case be received until the court 
shall have ascertained that such soldier had previously to his trial received notice 
o f the intention to produce such evidence on the same ; and it is hereby directed 
that such notice shall be given to all soldiers previous to trial.

*  Article 107. N o non-commissioned officer shall be reduced to the ranks but 
by the sentence o f a conrt mactial, or by order o f the Commander-in-chief of the 
Presidency to which the offender shall belong ; provided that no non-commis
sioned officer shall be reduced to the ranks for any limited period ; nor suspended 
from'his rank; nor reduced from a higher to  a lower grade* o f  non commissioned 
officer, nor sentenced to suffer coi-poral punishment or imprisonment, without 
being first reduced to the ranks.

^Article 10$. Any officer or soldier thinking himself wronged by his superior 
or other officer, is to complain thereof to the commanding officer o f his troop or 
company, by whom i f  the grievance be not redressed, such officer, non-commis
sioned officer or soldier may complain to the commanding officer of his regi
ment, who is hereby required to examine iuto such complaint, or remit it to his 
superior authority, as the circumstances may require ; but i f  the complaint should 
appear to be frivolous or groundless, the party preferring it  shall be liable to be 
punished according to the sentence o f a general or other court martial in manner 
hereinbefore mentioned; provided that such offender shall not be liable to be 
sentenced to dismissal, nor to suffer Corporal punishment or imprisonment with 
hard labour.

Article 109. In case o f light offences, a commanding officer may, without the 
intervention of a court martial, award extra drill with or without pack for a period 
not exceeding 15 days, restriction to barrack limits not exceeding 15 days, con
finement in the quarter guard, or defaulters’ I’Oom, not exceeding seven days, re
moval from staff situations or acting appointments, or may order soldiers to be 
employed in piling and unpiling shot, and in cleaning accoutrements o f men in 
hospital; but none o f tfiese descriptions o f punishment shall be awardable by 
sentence of a court martial. And a commanding officer mUy award solitary con
finement not exceeding seven days.

Provided that soldiers in confinement shall be liable to be ordered to attend 
ordinary drill.

Article 110 . Any officer or soldier who shall be taken prisoner by the enemy 
shall forfeit all claim to pay and allowances during the period o f hiS remaining a 
prisoner, and until he shall a^ in  return to the service, when, i f  he can establish 
before a court martial, that he was unavoidably taken prisoner in the, course of 
service, and resisted as long as he was able, and that he hath not served with or 
assisted the enemy, and that he hath returned as soon as possible to the service, 
he shall be entitled to receive either the whole or such portion o f his arrears o f 
pay and allowances as the government o f the Presidency to Which he may belong 
shall determine, after the opinion or finding o f such Court martial shall have been 
confirmed by the Commander-in-chief.
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Article 111. In all places Vpithin the jurisdiction o f any civil judicature esta- for the East irihia 
blished by appointment of Her Majesty or o f the said Company, o^cets and Company's Native 
soldiers accused of capital crilhes, or o f violence, Or of offences against person" and  ̂
property, punishable by StiCh civil judicature, shall be delivered over to a magis- ^
trate, to be proceeded against according to law.

And all officers and soldiers are hereby required to assist the officers of justice 
in apprehending and securing any j>erson so accused.

Crimes to be tried by Courts Martial where no regular Criminal Tribunals exist.
Article 112. In any place within the limits of the charter of the East India 

Company, whether in or out of the British territories, where there may be no 
civil judicature appointed by Her Majesty or the said Company for the trial o f 
persons accused o f offences ordinarily cognizable by civil tribunals, such o ffe n c e s  
when committed by officers or soldiers shall be cognizable by courts martial*

Article 113. General courts martial shall have cognizance, ordinarily, o f offences 
punishable with death; transportation for life ; imprisonment for life ; imprison
ment for a period which may extend to 14 years ; imprisonment for a period which 
may extend to seven years.

Article 114. District or garrison courts martial shall have cognizance, ordinarily, 
o f offences punishable with imprisonment for a period which may extend to three 
years, and, by special order,, of offences ordinarily cognizable by general courts 
martial not liable to the punishment of death or transportation, with power to 
sentence persons convicted o f such offences to imprisonment for any peilod not 
exceeding three years.

Article 115. Regimental, detachment, or line courts martial shall have cogni
zance, ordinarily, of offences punishable with imprisonment for a period not 
exceeding six calendar months, and, by special order, of offences ordinarily cogni
zable by district or garrison court's martial, with power to sentence persons con
victed of such offences to imprisonment for a period not exceeding Six calendar 
months.

G eneral G ourts M a r t i a l .

Ĵ unishment of Death.
Article 116. Any officer or soldier who shall be convicted by a g e n e r a l court, 

martial of the crime o f “  murder” shall be sentenced to suffer death by being 
hanged by the neck until he be dead.

I f  any injury intended against one person shall, through mistake or accident, 
light upon another person, and kill him, such killing shall be deemed to be murder, 
whensoever it would have been murder had the person against whom such injury 
was intended been killed.

W hensoever death shall result from any injury wjlfuUy caused by an offender, 
but without his intending such injury to light On Rby person in particular, such 
offender shall be g u ilty  o f inurder, i f  the offence Would have been murder had he 
intended to do the injury to the person killed.

Offences punishable by Transportation for Life.
Article 117. Any officer or soldier who shall be convicted by a general court 

martial of any of the offences hereinafter mentioned, accompanied with an attempt 
to commit murder, or with wounding or other corporal injury to any person 
endangering the life o f such person : that is to say,

1st.— Breaking or attempting to break by day or night into any dwelling-house, 
tent, boat, or other habitation, or into any building or place used for the preserva
tion of property, with the intent to rob or steal:

2d.--—Robbery or attempt to rob:
3d.--Stealing or attempting to steal in a house, or from the person -
Shall be sentenced by such general court martial to imprisonment, with or with

out hard labour, and transportation for life.
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Offences punishable by Imprisonment which may extend to Fourteen Years.

Article 118. Any officer or soldier who shall be convicted by a general court 
martial o f any of the offences specified in the last Article, accompanied with 
wounding or other corporal injury to any person not endangering the life o f such 
person; or,

Article 119. O f wounding with intent to lUUrder, whether the person wounded 
he the person whom the offender intended to  lUurder or another; or,

Article 120. O f robbery by open violence or dacoity ; that is to say, going forth 
in the day or in the night with an offensive weapon, or iu a gang with or without 
an offensive weapon, with the intention o f committing robbery, and b) force or 
intimidation robbing or Uttempting to rob any person in aUy place, or attacking by 
open violence any house or place o f habitation, or any place in which property 
may be kept, for the purpose o f robbery; or.

Article 121. O f breaking or attempting to break into any dwelling-house, tent, 
boat, or other place o f  habitation, between sunset and sunrise, with intent to rob 
or steal; or.

Article 122. O f breaking into aUy such place of habitation, or into any place 
used for the preservation o f property, and stealing therefrom property, the value 
of which shall exceed 100 Company*s rupees ; or.

Article 123. O f purchasing or receiving plundered or stolen property, knowing 
it to have been obtained by robbery, by open violence, or by theft or robbery 
aggravated as described in Article 118 or Article 119;

Shall be sentenced by such general court martial to imprisonment with or with
out hard labour for a period not exceeding 14 years.

Offences punishable by Imprisonment not exceeding Seven Years.

Article 124. Any officer or soldier who shall be convicted by a general court 
martial of culpable homicide not amounting to wilful murder; or.

Article 125. O f premeditated affray, attended with homicide, or severe wound
ing, or other aggravating circumstance ; or.

Article 126. O f intentionally wounding, maiming, or otherwise doing corporal 
injury to any person ; or>

Article 127. O f accidentally wounding, maiming or otherwise doing corporal 
injury to any person with the intention o f doing such injury to another person; 
or,

Article 128. O f breaking into any dwelling-house, tent, boat, or other place of 
habitation, or into any place used for the preservation of property, between sunrise 
and sunset, with intent to  steal therein ; or,

Article 129, O f stealing from any habitation, or from any jjerson, any property 
exceeding 300 Company’s rupees in value; or.

Article 130. O f having purchased any property so stolen exceeding in value 
300 Company’s rupees, knowing it to have been stolen; or.

Article 131. O f arson ; or,

Article 132. O f an unnatural crime; or.

Article 138. Of rape ; or,
Article 134, O f enticing and taking away, or o f causing to be enticed or taken 

away, for any unlawful purpose, any unmarried woman under the age o f 15 years; 
or,

Article 135. Of stealing a child under the age of 8 years;-—
Shall be sentenced by such general court martial to suffer imprisonment, with or 

without hard labour, for any period not exceeding seven years.

D istrict
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Offences punishable by Imprisonment not exceeding Three Yean. . for the East India
Company’s Native’

Article 136- It  shall be competent to the Commander-in-chief, and to any Troops.
officer having authority to convene district or garrison courts martial, to cause -----------
offenders, not being comhiissioned officers, accused of any of the offences specified 
in the preceding Articles o f War, for which the punishment o f death or imprison
ment or transportation for life is not provided therein, to be tried for stich offences 
before a district or garrison court martial, and such court shall have power, on 
conviction, to sentence any such offender to imprisonment with or without hard 
labour for any period not exceeding three years.

Article 137. Any officer or soldier who shall be convicted by a general, district 
or garrison court martial, o f stealing from any habitation, or from the person, &ny 
property, of value not exceeding 300 Company’s rupees* but’ exceeding 50 Com - 
pany’s rupees; or.

Article 138. O f having purchased or received any stolen property of value not 
exceeding 300 Company’s rupees, knowing it to have been stolen, but not Under 
aggravating circumstances; or.

Article 139. O f having stolen property in his possession, and of having kept 
possession of such property after becoming aware of its having been stolen

Shall be sentenced by such court to suffer imprisonment, with or without hard 
labour, for any period not exceeding three years.

R eoimbntal, D etachmbnt oR L ine Coxmts M artial.
Offences punishable by Imprisonment not exceeding Six Months.

Article 140. It shall be competent to any officer having authority to contene a 
<5ourt martial, to cause offenders, not being commissioned officers accused o f any 
o f  the offences specified in the preceding Articles o f "War, for which no punish
ment exceeding imprisonment with hard labour for three years is therein provided, 
to be tried before regimental or detachment or line courts martial, and any such 
court shall have power, on conviction, to sentence any such offender to 
imprisonment, with or tvithout hard labour, for any period not exceeding six 
calendar months. *

Offences punishable by Imprisonment from Six Months to One Year, according
to the Description of Court.

Article 141, Any officer or soldier who shall b6 convicted o f stealing property 
to the value o f 50 Company’s rupees, or of less value; or.

Article 142. O f assault or aflfray, unattended With homicide, severe wounding, 
or aggi-avating circumstances;

Shall be sentenced to suffer imprisonment, with or without hard labour, for any 
period not exceeding one year, by the award o f a general, or district, or garrison 
court martial, or, for any period not exceeding six calendar months, by the award 
o f a regimental, or detachment, or line court martial.

Offences punishable by Imprisonment from Six Months to Two Years, according
to the description ( f  Court.

Article 143. Any officer or soldier who shall he convicted o f  resisting the pro
cess of a magistrate or police officer j or,

Article. 144. O f having committed any offenCe against person or property for 
which provision is not already made' in the preceding Articles Of W a r;—

Shall be sentenced to suffer imprisonment for any period not exceeding two 
years, by the award of a general court martial; not exceeding one year, by the 
award of a district or garrison court martial; and not exceeding six calendar 
months, by the award of a regimental or detachment or line court martial.

Article 145. Any officer or soldier who shall be convicted by a general or dis
trict or regimental court martial, of having been present, aiding w  abetting, or of
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having caused, instigated or procured, the commission o f any o f the offences speci
fied in any of the preceding Articles, shall be sentenced by such court to the 
punishment therein provided for such offence, and awardablp by general, or district 
or regimental courts martial respectively.

Article 146. No sentence of death shall be carried into effect until confirmed 
by the Commander-in-chief; nor, i f  the trial shall have been held within’ the Bri
tish territories forming part of either of the Presidencies o f Port William, Fort 
St. George and Bombay respectively, until such confirmation shall have been con
curred in by the Government o f the Presidency where such trial shall have been 
held.

A i’ticle 147. The Commander-in-chief is authorized, at his discretion, to con
firm any sentence o f death, or to remit such sentence, or to commute it into 
imprisonment with hard labour and transportation for life, or into imprisonment 
with hard labour for any term o f years,

Article 148. No sentence of transportation shall be carried into effect until 
confirmed by the Commander-in-chief, and the Commander-in-chief is authorized 
at his discretion to confirm any such sentence, or to commute it into imprison
ment, with or without hard labour, for any period of time.

Ai-ticle 149. It shall bO competent to any officer having authority to confirm 
the sentence of a general or other eowrt martial, ko remit any sentence passed by 
such court martial, or to mitigate such sentenoe by substituting simple imprison
ment for imprisonment with hard labour, or by reducing the period of imprison
ment, or by directing the discharge of the offender in lieu o f any imprisonment.

Article 150. But no sentence o f imprisonment with hard labour, passed by a 
regimental or detachment or line court martial, and confirmed either in whole or 
in part by the commanding officer, and no award o f discharge substituted for other 
punishment as aforesaid, by such commanding Officer, shall be carried into effect 
without the sanction and authority Of the officer commanding the division or field 
force, or district or brigade (being the senior officer on the spot) in which the 
offender may be serving, or o f the senior officer on the spot in the field.

Article 151. , A  person who may have been tried for any offence by a court 
martial under the authority o f these Articles o f War, shall not be tried for the same 
in any other court whatsoever; and no person who shall have been acquitted or 
convicted of any offence by a court o f civil judicature, shall be punished by a 
court martial for the same, otherwise than by cashiering or dismissal from the 
service.

Article 152. The regulations at present in force at any Presidency, by which 
the office and powers o f Commissariat officers, Or officers in charge o f the police, 
or superintendents o f bazars, are defined and controlled; or by which punchayets 
are constituted and guided; or by which jurisdiction is given to courts martial 
over offences committed by persons amenable to the Articles o f  War, within 
certain limits beyond or around cantonments, are hereby declared to be in full 
force, and the same shall continue to be observed at the several Presidencies 
respectively.

Section Y ll.—̂ AppUeation of the Articles.

Article 153. A ll officers and soldiers, all drivers, farriers, trumpeters and drum
mers ; all hospital attendants, sub-assistant surgeons, native doctors and dressers; 
all artificers and labourers. Sutlers, followers, public and private, or others attached 
to or serving with any part o f the army, are to be governed by these Articles,, and 
subject to trial by courts martial. ^

l^ovided, that persons o f European descent (whether on the side o f their 
father or mother) professing the Christian religion, shall not be amenable to these 
Articles; but if belonging to the descriptions mentioned in this'Article, (and not 
being Her Majesty’s natural born subjects born in Europe, or the children o f such 
subjects), shall be tried and punished in the same manner as persons are who are 
subject to the Mutiny A ct and Articles of W ar in force for the better govern
ment of the officers and soldiers in the European service o f the East India 
Company.
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Article 154. These Articles are to 'he translated into the several languages'of for the East IpHia 
the different Presidencies, and the part^ollow ing; viz., the second section,, toge- Company’s Native 
ther with the following Articles , in otliCT sections, which are marked with an'* I'rhpps.
(asterisk), tiz., 2, 4, 72, 75, 77, 99, 100, 107* and 108, are to be read once every ----- ---- -
six months at the head o f every regiment, troop or company mustered in the ser
vice, and to every recruit $>t the period o f his enlistment.

H om e D E P A E l'M E N T .^ L koisnA tivE ,

(No. 32 o f ] 845.)
-To the Honourable the Court o f Directors of East India Company. 

Honourable Sirs,
I n continuation of our despatch of the 18th ultimo, No. 77, from the Foreign 

Department to the Secret Committee, we have the honour to transmit herfewith, for 
the information of your Honourable Court, a printed copy of A c t No. 20 of 1845, 
intituled, “  An Act for providing Articles o f War for .the Government of the 
Native Officer’s and Soldiers in the Military Service of the East India Company.*’

W e  have, &c.

(signed) T. MaddocA.

Fort William, 7 October 1845.
P. Milktt.

C- B. Cameron. 
G. Bollock.

On the Draft Articles of W ar for the Native Troops.

O n examination of the Draft Articles o f W ar for the Native Troops, which, after 
a very full discussion in 1838 particularly, and more or less in several previous 
years, was transmitted in  1839 for the information and orders o f the Court of 
Directors, I  found its provisions to be so much at variance with the tenoi‘ of the 
laws which have been established in the native service in the interval between 
1839 and the present year, and so different from the Articles o f War in force in 

- the European service of the Company, that it appears to me necessary to make a 
new Draft of Articles, in the arrangements and provisions of which regard should 
be had to the Draft o f 1839, so far as might be consistent with the present state 
o f the laws for either service, keeping in view also the probable re-introduction 
o f corporal punishment. *

Draft of 1839.

2 . In tlie Draft o f 1839, corporal punishment was not alluded toj the more serious 
military offences were made punishable with death, transportation, imprisonment, 
with or without hard labour, or solitary confinement, and with dismissal.

' 3. The discretionary punishments were limited in the cases of soldiers to imprison
ment not exceeding four months, or imprisonment with hard labour not exceeding 
two months, and solitary confinement, besides dismissal, forfeiture o f pay and pen
sion, and reduction in the rank, With proportionate loss in respect to length of 
service.

Act X X I I I .  of m 9 .
4. The Act No. X X I I I .  of 1839, passed on the 23d of September of that year, 

empowered courts martial to awai’d imprisonment with or without hard labour for 
all offences for which dismissal had been made awardable by Lord William Ben- 
tinck’s General Order, dated 24th of February4 835, which substitutes dismissal for 
corporal punishment. By this Act, a general court martial was empowered to 
sentence to imprisonment with or without hard labour for any period not exceed:- 
ing two years, a garrison or line court martial for any period not exceeding one 
year, and a regimental or detachment court martial for any period not exceeding 
six months ; and such sentences passed by other than general courts niartial were 
to be confirmed by general officers commanding divisions. These provisions 
themselves render very material changes necessary in the Draft Articles of 1839.

Legis. Con$. 
22 Nov. 1845. 

No, 16.
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District Court Martial.No. 2.
On the New
A rticles of War . . „ .
for the East India 5 . In that draft the Articles of War provided for only two descriptions of courts, 
Company’s Native general court martial, and the inferioi^ court martiaP^ There appears to he an 
1 roops. intermediate court required, before which offences not o f a trifling nature, and yet

~  not so serious as to call for a general" court martial, may be tried andjadequately 
punished. Such a court has now long been established in the Queen’s service, the 
district or garrison court martial; and the germ Of such an intermediate court 
is found in the garrison or line court martial, mentioned in the A c t.X X lII .  of 
1839, to which, for the first time, powers were given by that A c t more extensive 
than the regimental court martial possessed. A ll inferior courts martial having 
preidously been on the Same footing again since the Draft o f 1839 was settled, a 
new Mutiny Act for the Company’s European forces has come into operation (the 
Act 3 & 4 Viet, c, 37, in force from th© 1st January 1841), in which, among other 
changes, district or garrison courts martial have been introduced. To assimilate 
the modes of procedure in the Company’s service, European and native, as well as 
for the purpose above mentioned of adequately punishing certain offences without 
having recourse to a general court martial, it  is proposed to introduce district or 
garrison courts martial into Articles o f W ar for the native troops. The Com- 
mander-in^chief is decidedly in favour o f this measure, and I  have accordingly 
provided for such coui'ts, and have endeavoured to adapt their powers to the fulfil
ment of the object in view.

Mutiny Act.^—Articles fo r  the Company's European Troops.
6 . Besides the recent instittition o f district courts martial, there are other* 

changes introduced in the Mutiny Act and Articles o f W ar for the Company’s 
European troops, such as the' regulation o f sentences o f imprisonment, and the 
taking o f evidence o f previous convictions, which had been adopted, indeed, in the 
draft Articles o f 1839, from those for the Queen’s service, but in which some new 
rules have since been made in both services. Another alteration is in the designa
tion o f disgraceful conduct as applicable to certain offences, with peculiar punish
ments applicable to them. For this class o f offences the Draft o f 1839 made no 
specific provision.

Acts of the Government of India.
*

7. Since the period o f tlie last settlement of the Articles, some Acts have been 
passed which require attention in finally settling the Articles. Besides the Act 
N o . X X IJ I. o f 1839, already noticed, there are the Acts No. V . o f 1840, con
cerning the oaths and declarations o f Hindoos and Mahometans; No. X L  of 184Q, 
amending the law in the Presidency o f Bombay concerning the prisoners sentenced 
to labour pr solitude.

No. V III .  o f 1841. On the process o f taking the examination o f absent 
witnesses.

K o. X i. of 1841. Consolidating Regulations for Military Courts o f Requests 
for native offieprs and soldiers.

No. X X V III.  o f 1841. For extending Act No. ^  o f 1839 to camp followers.

N o. X X X . o f 1841. For repressing obstructions to justice in certain courts.

No. X I I .  o f 1842. Regulating military bazars, and defining the liabilities of 
camp followers.

No. III. o f 1844. Legalizing corporal punishment in cases o f petty larceny 
generally.

No. V III .  o f 1844. Authorizing the removal o f native oflScers, soldiers and 
followers imprisoned under sentence o f a court martial, from one prison to 
another.

No. X IV . o f 1844. In regard to sentences o f transportation for Kfe.

No. X V III. o f 1844. For the better control and management o f gaols within 
the Bengal Presidency,

8. It
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8. I t  may not appear at first sight in what way some of these Acts can apply to
the Articles o f War, and, indeed, to the Draft of 1839 ; there are several of them fo f th e  E as t liuHa 
which are inapplicable, because that Draft contained no provisions for regulating C o m p an y ’s N a tiv e  
trials for criminal offences; but this is a deficiency which may be rectified on the T roops.
present occasion o f finally settling the Articles, and my experience induces me to ------- ---—
represent the importance o f doing so, to avoid the inconvenience of the present 
system, I  have endeavoured to effect this object in revising the Articles, and 
have provided for criminal offences in Section VI.

Confirmation of Sentence and Commutation.
9. The subject o f confirmation of the sentences of courts martial jn the native 

troops is one on which no lavr has hitherto been made in Bengal, and vre proceed 
on precedent and usage as confirmed by Acts of Parliament. From 1785, when 
the Supreme Government formally recognized the power o f Lieutenant-general 
Sloper, commanding in chief in Bengal, to the present time, the Commander-in- 
chief has invariably exercised the power o f confirmation o f capital and other 
sentences, whether, for criminal offences or military crimes; delegation of power 
to confirm sentences o f general courts martial, though now long disused within 
the provinces, was formerly customary. W e  have a Regulation of the Hth May 
1770, delegating this power, in cases even o f death, to colonels of brigades; the 
power was re-conferred in 1777. In 1790 a warrant was granted by Lord Corn
wallis to Colonel Mackenzie, commanding the forces in Bengal, empowering him ’ 
to confirm all sentences but those of death, and tfiose also in case of necessity.
Under Regulation II. o f 1809, this power is* given when troops are on foreign 
service. Then, as regards commutation, we have precedents o f commutation of 
sentence o f death for criminal offences in cas^ o f camp followers, as long ago as 
1790, 1792,1795. The power of the Commander-in-chief to mitigate all sentences 
has never been doubted, and how a sentence o f  death can be mitigated does* not 
appear, except it be by substituting another punishment for it. The Charter Act 
o f 1813, 53 Geo. III., chap. 155, elapse 97, distinctly recognized and confirmed 
all established usages subsisting at that date, which were to bp o f fpree equally • 
with any Articles of W ar. The Mutiny A c t for the Company’s trOops, 4 Geo.
IV., chap. 81, which came into operation in February 1824, clauses 02, 63, rati
fied the usages*previously sanctioned by the Charter Act o f 1813; but, as the 
usage of commutation o f sentences o f death, for military offences by native 
soldiers, does not distinctly appear till the year 1818, in the tiftie of Marquis of 
Hastings, a doubt hangs over that practice, though the cases are very numerous, 
down to the year 1841, in which the Mutiny Act now in force came into opera
tion ; in this Act, however, the reeognitiott o f usages is remarkable as differing in 
a very important manner from the Act of George IV. The present Mutiny Act, 
clause.8, provides that O n  the triahof native soldiers reference shall be had to the 
Articles o f W ar framed by the Government of India, and to the “ established 
usages of the s e r v i c e U o  restriction is herein contained to the usages established 
in 1813, and it is considered that the usages existing at the date of the present 
A c t coming into force, are the usages intended to be sanctioned by i t . , This con
struction is precisely that which applies to the Charter Act o f 1813 ; the “  esta
blished usages”  mentioned in either o f these statutes are thoSe which the said 
statutes respectively found established in 1813 and in 1841; at this last date, 
commutation o f capital sentences for imprisonment with hard labour, was an 
usage of no less than 23 years’ standing, and in conformity therewith, and under 
the sanction given in the clause cited, commutation of sentence of death has been 
exercised up to the present date’. In Madras and Bombay, since 1827, the 
Commander-in-chief has been empowered by regulation to commute capital 
sentences.

10. The Draft of Articles now prepared confers on the Commander-in-chief 
full power to appoint .courts martial, fo confirm sentences, and to authorize officers 
in command to appoint general courts martial, but not to confirm the sentence of 
such courts. The Commander-in-chief is now, also, empowered to mitigate and 
remit and to commute alb sentences by substituting lesser punishments, only that 
he is not authorized to substitute corporal punishment for any other sentence; the 
power is also given to commute sentences o f district and regimental courts martial.

14. 3 p 2 Arrangement
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Arrangement of the Articles, -

11. I  have adopted the plan of the Draft of 1839 (following the plan o f the 
Act for Her Majesty’s forces) in the arrangement of the Sections into which the 
Articles are divided, and in numbering the Articles consecutively from first to 
last, widiout regard to their sectional division ; but in the placing o f the Articles 
I have made changes, chiefly rendered necessary by the considerations noticed in 
the earlier part of this note. I  have also endeavoured carefhlly to carry out the 
views of the Law Commission, in specifying the punishments awardable for dif
ferent offences.

12. Section I. “  O f enlisting and discharges,” contains four Articles.

13. Section II. “  O f crimes and punishments,” is divided into seven subdivisions; 
viz., crimes punishable with death, transportation, corporal punishment, imprison
ment or dismissal; crimes not punishable with death or transportation, or cor
poral punishment; crimes punishable with fine ot loss o f pay, in addition .to 
other punishments; and these include disgraceful conduct, crimes not punishable 
with corporal punishment, o f imprisonments with labour, and crimes incident; to 
courts martial.

Crimes punishable with Death, Transportation, Corporal Punishment, 
Iwpriscmment or Dismissal.

14. This subdivision contains 15 Articles, providing for the under-mentioned 
offences:

Article 5. Mutiny.
„  6. Striking an officer*
„  7. Disobeying lawful command.
„  8. Desertion,
„  9. Sleeping on post in time o f war, br quitting post.
„  10. Abandoning fortresses, &c. ,
„  11. Betraying the watchword.
„  12. Correspondence with the enemy or with rebel.
„  13. Relieving an enemy or rebel.
,, 14, Allowing escape of an enemy.
„  15. Misbehaviour before the enemy.
„  16 . Casting away arms in presence of the enemy.
„  17. Quitting post in action to plunder.
„  18. Forcing safeguards, &c.
„  19. False alarms in time o f war.

These are all capital offences in the Articles for the Queen’s forces, and for the 
Company’s European troops. * , ♦

Crimeŝ  not punishable with Death or Transportation, or Corporal Punishment.
15. The subdivision consists of 20 Articles, providing for the following oflences: 
Article 20. Unbecoming conduct o f officers.

„  ''21. Breach o f arrest.
„  22. Striking soldiers.
„  23. A  sentry sleeping on his post in time o f peace.
„  24. Advising to desert.
„  25. Enlisting deserters.
„  26. Accepting bribes to procure promotion, &c.
,, 27 . False certificate, &c.
„  28. False returns.
„  29. Feigning disease, *  ̂ .
„  30. Extortion of fees, &c. ^
„  31. Not repressing ill treatment o f persons at market, he.
„  32. Refusing to receive prisoners or allowing their escape.
„  33. Quitfing guard or post in time o f peace.
„  34. Impeding the Provost Marshal.
„  35. Not rejoining fi-om leave when his corps is warned for service.
„  36. Defiling places of worship and insulting religious prejudices.

Article
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Article 37. Waste or plunder of yillages, &c.
„  38. Carrying swords or bludgeons.
„  39. Losing necessaries, &c.
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 ̂ These offences are punishable, in the case of an officer, with dismissal or sus
pension, and in the case o f a non-commissioned officer or soldier, with dismissal, ^
reduction to the ranks, degradation in rank with Consequent loss of service, im
prisonment with or without hard labour, and solitary confinement, according to the 
power of general or district courts martial, and with stoppages to make good any 
damage, &c.

Crimes punishaile with Fine or Loss of in addition to other Punishments.
«

16. , The subdivision contains seven Articles, providing for the subjoined 
offences.

Article 40. Embezzlement. This offence is punishable with transportation in 
the Articles for Her Majesty’s forces, and for the Company’s European troops. I t  
is by Article 40 rendered liable to dismissal and fine Of arrears of pay, besides 
imprisonment with or without hard labour, for any term not exceeding three years, 
and with solitary confinement. This. Article applies to officers as well as to 
soldiers.

Article 41. Disgraceful conduct in maiming himself or another soldier.
„  42. Disgraceful conduct in purloining Government stores.
„ 43. Disgraceful conduct in thefts from military persons.
„  44. Disgraceful conduct in embezzling public money.
„ 45. Disgraceful conduct in peipetrating petty injury Or fraud.
„ 46., Any other disgraceful conduct.

These offences are punishable with dismissal or corporal punishment, or impri^ 
sonment with or without hard labour, reduction OV degradation in ratlk, with con
sequent loss of service and stoppages to make goUd any damag-e; and in addition jv.B. Original 
to corporal punishment, or imprisonment w'ith labour, the offender may be sen- imperfect, 
tenced to forfeit all advantage from former or from future service, of additional 
pay and pension on discharge by sentence o f general or district courts martial.

Ct'imeS not punishable with Corporal Punishment or Imprisonment with Labour.

17. This subdivision consists of eight Articles, embracing the following O f
fences :—

Article 47. False alarms in time bf peace.
„ 48. Failing to attend parade.
„  49. Quitting company or troops on parade.
„  50. Absence Without leavb.
„  51. Straying from camp.
„  52. Absence after hours.
„ 53. Wasting ammunition.
„ 54. A l l  crimes not capital.

These offences are to be tried by general or district or regimental courts martial, 
and are punishable with dismissal or suspension in the case o f an officer, and in 
the case of a non-c4mmissioned officer or soldier with dismissal; reduction ©r 
degradation in rank, with consequent loss o f service, imprisonment without 
labour, and with or without solitary confinement, and stoppages to make good 
any damage. '

Crimes incident to Courts Martial.
18. This subdivision contains four Articles, providing for the subjoined 

o f f e n c e s -

Article 55. Persons amenable to these Articles, neglecting summons, refusing 
to be sworn, or to give evidence on •affirmation.

For this offence the punishments are, for commissioned officers, reduction; for 
soldiers, simple imprisonment, - .

Article.14, 3 P 3
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Article 56. Persons not amenable, so offending, to be made over to a magis
trate.

„  67. Persons creating disorder or riot in court; such persons, i f  amenable
to these Articles; are to be punished at discretion, but not liable 
to corporal punishment or imprisonment with labour; i f  not*̂  
amenable, they are to be delivered over to a magistrate,

„  68. Perjury.

This offence is punishable with dismissal and fine o f all arrears o f pay, or im
prisonment not exceeding three years; punishments were provided for the offence 
o f perjury in the Draft o f 1838-r39. The term imprisonment is apparently 
adopted from the Regulations, by whicli a Sessions Judge is authorized to mitigate 
the severe penalties for perjury to three years’ imprisonment, with or without, 
tusheer. I  have preferred placing the Article relating to perjury in the present 
connexion, rather than transferring it to a place among the criminal offences pro
vided for in Section V I . ; because, in the Mutiny Act for the Company’s European 
troops, Clause 55, it is made punishable as a military offence, and because the 
punishments applicable to it are different in the^r nature from those which apply 
to criminal offences generally.

Crimes admitting o f less serious Notice.
19. This Subdivision Consists of one Article only, the 59th, for the Queen’s 

forces ; and Article 8l ,  for the Company’s European.troops, provides for the trial 
by district courts martial o f offences restricted by the proposed Articles of War 
to the cognizance o f general courts martial, and by regimental- courts martial 
o f those restricted to district courts, Mutinj^ is the only exception, and I  have 
made it so, because in the Regulations for the Queen’s service, that offence is 
excepted, and strictly kept within the jurisdiction o f general courts martial. It is 
also provided that when offences cafled “  disgraceful conduct”  may be tried by 
inferior courts martial, that terra shall not be used in the charge. The reason for 
this provision is that some confusion has been experienced in trials o f the same 
description; in the European troops the term “  disgraceful conduct”  points to 
certain special penalties, and as it is not proposed to give to inferior courts the 
power to award those penalties, it appears undesirable to use the term in charges 
submitted to such eoUrts.

The offence tried will be 4es(Uribed with sufficient certainty without adopting that 
term.

Off&nces on the Line of March or on board Vessel.
20. Article 60 is the only one in this subdivision; it gives the power, so necessary 

to discipline Under the circumstances o f  a march, or on board o f any vessel, to carry 
sentences into effect on the spot. A t the same time the power is-salutarily confined 
to such sentences only as an inferior court martial can award. The Article follows 
the provisions of Article 80 for the Queen’s, and Articles 77 and 82 for the Com
pany’s forces. The words “  or other vessel, ”  after ship,” are intended to apply 
not only to vessels proceeding by sea, but to fleets of boats, in which troops are 
habitually sent up and down the rivers to their destinations, on board which the 
power here given is much required.

21. Section I I I .  “  Administration o f Justice.”
This Section is arranged in the order o f circumstances, beginning with arrest - 

and liability to tria l; then Stating the constitution and powers o f courts martial, 
and o f confirming officers, the execution o f sentences, the forms o f proceedings ; 
and lastly, miscellaneous matter.

Article 61. Arrest previous to trial.
,, 62. Duration o f liability.
„  63, Liability to trial at any place,
,, 64. Authority to appoint general or district courts martial.

V „  65. Constitution of general courts martial.
„  6'6, Powers o f gdneral courts martial.
,, . 67. Confirmation and commutation o f sentences o f such courts.
„  68. Constitution o f  district courts martial, and disposal of sentences o f

such courts.
Article
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Article u9. Powers o f district courts msTrtial. On the New
„  70. Constitution o f regimental courts martial, and disposal of sentences

of sucli courts.
71. Powers o f regimental courts martial.
72. Courts martial in small detachments.
73 . Convening ofiicer may instruct courts martial not to sentence to 

solitary confinement or to corporal punishment.
74. Form and execution o f sentences of death.
75. Execution of sentences o f transportation or imprisonttient.
76. Transportation o f persons sentenced to imprisonment, with labouf,

for life. ■ ^
77. Imprisonment in gaols. •
78. Soldiers imprisoned with hard labour to he dismissed.
79. Soldiers sentenced to dismissal or imprisonment with labour, for 

disgraceful conduct, to be dismissed with igneminy.
80. Recovery o f fines or s t̂oppages.
81. Hours o f trial.
82. The Judge-advocate and superintending ofiieer.
83. The interpreter.
84. The President.
85. Revision.
86. Manner o f voting.
87. Sentences of death how rested.* * Sic otig.
88. Oaths to courts, Judge-advocate and interpreter.
89. Oaths to witnesses.
90. Summoning witnesses not amenable to Articles o f War.
91. Provost Marshal.

22. Section IV . “  Effects of the Dead.”

The section consists o f two Articles, the 92d and 93d, which have been taken 
from the draft Articles o f 1838-1839.

23. Section V . “  Miscellaneous.’’

In  this Section are eleven Articles, from 94 to 104 incltisive, for matters which 
appear not to come within any of the previous sections ; viz.

H
Article 94. The disposal of effects o f deserters^

„  95. Application of the term “  Commander-imchief^”  and the term
“  soldier.”

„  96. Troops o f one Presidency serving within the limits of another.
„  97. Trials in troops serving heyond the Presidency.
,, 98. Commissioned officers and offenders liable to death or transportation

how to be tried.
„  99. Prohibiting a second trial for the same offence, and providing for

evidence of previous convictions and general charactm*
j, 100. Reduction o f non-commissioned officers.
5, 101. Redress o f wrongs.
„  102. Punishments by commanding officers for light offences.
„  103. Pay o f men taken prisoners by the enemy.
5, 104, Applicatioh of the Articles.

24. Section V I. “  Criminal Offences.”
This section sets out with an Article, the 105th, directing the delivery tQ magis

trates of offenders accused of criminal offences, punishable by the civil judicature.
25, Then follows a set o f Articles, numbered from 106 to 139, inclusive^ 

embodying the punishments for criminal offences committed in places where there 
is no civil jurisdiction in force. I  have endeavoured in these to follow as nearly 
as possible the Regulations in force in Bengal, which appear to be compatible with 
those in force in Madras and Bombay, to so great a degree as to admit o f their 
applicability to the forces o f the three Presidencies, without any material 
alteration of the existing law. In an earlier part of this note, I  have adverted to 
the expediency of making Articles for the trial and punishment of criminal 
offences. Hitherto courts martial have exercised jurisdiction over such offences

14. 3 P 4 under
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under Article 5 of Section 15 of the Articles o f W ar o f 1^96, now in force, 
which is as follows:—  ,

“ Whenever any o f the tr Oops-shall.’ be einpJoyOd where there is no Court 
o f Judicatnfo, the,officer eommanding-in-chief 'shall^ order any person of the said 
trobps who may be guilty of wilful murder, theft, robbery, o f  o f ‘other capital. 
crime^or offence, to be tried by such general court martial, and be punished with 
death or otherwise, according to the sentence of the court.”

26. So indefinite and comprehensive is this Article, that wdienever a general 
dOurt is convened to try a criminal offence, the duty devolves on the Judge Advo-

. cate-general of pointing out the punishment legally awardable ; and, not to men- 
tfon the delay .occasionally .caused by references for such infopnatioti, the Judge 
Advocate-general can only refer the officer, who conducted the trial to cases in 
the Reports of the Nizamut Adawlut, and to Smith’s or Skipwith’s Compendious 
Guides to the Penal Regulations. Even these books are not always accessible to 
officers w'ho are from time to time appointed'to conduct such trials. To rdmedy 
this deficiency, and to establish a more satisfactory mode o f ascertaining the law, 
it is proposed to embody in the new code Articles by which the punishments for 
criminal ofiences shall be distinctly laid down. Another object to be' attained is, 
'the administration o f criminal law uniformly to the native troops of the several 
Presidencies, whether serving within their Own limits, or serving together, as of 
late years has been so much the Case,

27. As a general outline, it may be stated that the offences have been classed 
according to the Regulations, and punishments are assigned to them as awardable 
by the three descriptions of courts martial.

First. A  general court martial is made to have exclusive jurisdiction over,—  
1st. Capital crimes; 2d. Crimes punishable with transjjortation or imprisonment, 
extending to seven years and upwards.

But these different offences are also subdivided into such as are liable ixnder the 
Regulations, to death, to imprisonment and transportation for life, to imjirisonment 
for 14 ŷ ears, and to imprisonment for seven years respectively.

Again, as it may often be desirable and very practicable to punish some of these 
ofiences adequately, without having recourse to the higher power of a general 
court martial, it is provided that any offence for which death or transportation or 
imprisonment for life is not awardable, may be tried by a district court martial, 
and will in that case be punishable, with or without hard labour not exceeding 
three years.

Secondly. A  district court martial is empowered tb try such offences as are 
punishable with imprisonment with hard labour for three years.

And it is provided that suc^ offences may be tried on occasion by inferior courts 
martial, and will in that case be punishable with imprisonment with or without 
hard labour, not exceeding six months.

Thirdly. Offences are specified which are punishable with imprisonment with or 
without hard labour, for terms ranging from six months to one year, according as 
they are tried by superior or inferior courts martial.

Fourthly. For certain petty offences, and for such as are not before distinctly 
provided for, simple imprisonment is awardable for terms varying from six months 
to tW'o years, according to the description o f court by which they are ‘tried,

28, The crimes and punishments are as foliow^s : ~
Article 106. Murder.
Article 107. Homicide in housebreaking, or in the attempt.
Article 108. Homicide in robbery, or in the attempt.
Article 109. Killing one person when intending to kill another.
These are made capital offences.

29, The Commander-in-chief is empow'ered to confirm the sentence of death, and 
when passed within any Presidency, the concurrence of the Government of such 
Presidency is made requisite previous to execution o f the sentence. In the pro
vince o f Scinde, which has not been attached to any particular Presidency, the 
Commander-in-chief at the Presidency to which the troops serving in Scinde 
belonged, would confirm and carry into effect the sentence. I f  the Governor o f 
Scinde had been invested with independent authority as regards the troops serving

* . there.
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there, I  should have proposed to require his concurrence in sentences of death for On the New 
criminal offences, Or to ailthorizte' his CQnfirming sentences and .carr)dng thefn into , r̂1he*EasOndia 
effect; hut the point .î  for the-copsdderafioh 'of the Supreme'Goyemmept. • IJnder Corapany’s Native 
the warrant recently, receivei with the A c t 7'Victoria,'* cap. \B*, a •̂ warrant was. Troops.
-  T . ' o -  / - i i  ,  - » T  .  1  , 1  ‘/ I  .  ,  1  .  . .

sem- • •
tehees o f -death for criminal offences, or o f transportation, or sentences passed on 
native commissioned officers. These restrictions vyere imposed in donformity with " 
the instructiops which accompanied the Queen’s warrapt. . ‘

so! This concurrence o f Government in copfirmation o f sentences passed on - 
native soldier ,̂ whethe#for military or cripoinal offences, is entirely hew in Bengal. 
The object is to assinrilate the practice in the native troops with that Obtaining in 
the European Troops.

/In Bombay the concurrence of the Government is required by Regulation 
X X II. o f 1827, section IX ., clause 2. ”

31. In continuation I—*.
Article 110. House-breaking and stealingl W ith an attempt to commit murder,  ̂

„  111. Theft - - - -j- or with personal injury endan- ^
„  112. Robbery - - - -J gering life.

*. These offences are made liable to imprisonment with or without hard labour and 
'transportation for life. Power of commutation is given to the Commander-in-

,82.'The following offences are punishable with imprisonment with or without 
•hard labour for i ‘4 years

Article 113. House-breaking and stealing without injury, endangering life, or 
the property not exceeding 300 rupees.

„  114. House-breaking between sunset and sunrise with intent to steal.
5, 115. Robbery without injury endangering life.
„  110. Wounding and maiming.
„  117. Intending to murder or injure ope person, and therein maiming

or injuring another.
„  118. Rape.
„  ' 119. Stealing or selling children,
„  120. Receiving stolen property obtained by gang robbery, or property

so obtained, exceeding in value 300 rupees.

33. The following offences are liable to imprisonment With or without hard
labour for seven years r

Article 121. Culpable homipide.
„  122. Premeditated serious affray.
„  123. House-breaking between sunrise and sunset with intent to steal.
„  124. Stealing to the value of above 300 rupees.
„  125. Arson.
„  126. Unnatural crime-
„ •  127. Abduction o f females.

34. Under Article 128, accomplices are made punishable in the same manner 
as principals in all the foregoing offences.

35. The following offences are made punishable with imprisonment with or 
without hard labour for three years:—

Article 130. House-breaking without open vioiencO with intent to sted.
131. Theft not exceeding 50 rupees.

„  132. Receiving stolen property not exceeding 300 rupees, but not under
aggravating circumstances.

„  133. Knowingly keeping stolen property.

36. For other comparatively minor offences, as I  have already mentioned, 
imprisonment with or without hard labour from six months to one year, and 
simple imprisonment from six months to two years, are respectively awardable.

14 . ' S Q  37. Th#
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37. The power o f commutation is given to officers authorized to confirm the 
sentences o f courts martial, superior or inferior,-with the same limit to the power 
o f regimental commanding officers as are contained in the Articles of War for 
military offences. * .

. * ' » V •
3§. Provision's made for “ preventing trials by Civil Courts o f offenders already 

tried by court-martial, and vice versd.” Art. 138. ' ■ •
39. And the section concludes, Art, 139, with confirming the existing Regula

tions in any Presidency, relative to punishments to Commissariat officers, or 
o;fiicersin charge o f the police of bazars, and to the trial o f criminal offences com
mitted within one mile o f cantonments. These are chie0y regulations in force in 
Madras and Bombay. ' ,

40. Section V l l .  contains but one Article, which terminates the code providing 
for the due translation o f it, and for the periodical publication o f a section o f the 
Articles.

41. The foregoing observations are made with reference to the code as prepared 
by me. I propose now to advert to what has taken place since the Draft was pre
pared, and to consider the suggestions which have been made in the several Pre
sidencies in the proposed Articles of War. Perhaps it will be most convenient to 
take separately the suggestions made by different authorities, either on alterations 
in the Article, or in corporal and other punishments as applicable to the native 
armies at the several Presidencies.

A lterations in  the  PROPOssn A r ticles.

Suggestions by the 42. His ExcelleUcy has expressed his concurrence in all but a few of the pro- 
Chief in"lndia"" P^sed Articles, and has made verbal suggestions to the following effect *.—

43. Article 1, The Commander-in-chief, adverting to some corps having no 
colours, suggests the insertion of the word “  guns” for the artillery, and “  native 
officers ”  in corps having no colours. The native officers and the regiment are 
assembled at the time of the swearing in the recruits, as this Article directs. 
Either the M’Ords “  or gUns ” may be introduced, or rather the words “  in front of 
the colours” maybe omitted. It is sufficient to administer the oath in presence of 
the regiment; and the colours being on parade and in the centre, the obvious 
place for administering the oath (especially the feelings o f the native soldiery , for 
their colours so well known) would be in front o f the colours in regiments 
which have them, without any special direction to that effect.

44. Article 0. The inser^on of the words “ being a sentry” is suggested, and 
they appear desirable. The 23d Article, which relates to time o f peace, has 
exclusive reference to sentries in the same manner.

' 45. Article 33.- The word “  picquet ”  is proposed to be substituted for “  post,” 
the latter being provided for in Article 23. The alteration appears desirable.

46. Article 44. It  is proposed to substitute military for “  regimental;” the sug
gested word is the more comprehensive, and therefore the better o f the two.

47. Article 66. The word “ held"̂  is Suggested in lieu o f “ had;” either w ill 
answer.

48. Article 64. A fter the word “  confirm ”  his Excellency suggests the insertion 
o f the words “ mitigate or remit,”  and proposes the same W’ords at the end of this 
Article, relating to the powers to be conferred on officers authorized to Convene 
general and district courts martial. I  think these suggestions may conveniently 
be followed.’

40. Article 84. The words “ or Bahadoors ”  are suggested, and should be 
inserted; the Omission was an oversight.

50. Article 87. His Excellency proposes to omit the words or four 'where the 
Court consists o f fine members.’' There is no authority in these Articles for a 
generakcourt miarfial being composed of five officers, unless i t  be under Article 07 ;

V but.that Article does not contemplate sentence o f death, and such sentence'is by
Article 66 restricted to crimes for which capital punishment is expressly provided.

The
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51. Article 98. I t  is proposed to add, “  except in the case oi soldiers "under eir-. Xroops
cumstances for which provision is hereinbefore made.” The allusion is evidently • _ _  
to Article 59, which authorizes the trial by district or inferior-coprts martial respect ' .
tively, of offences’ otherwise" restricted witliin the jurisdiction of . general or of 
district courts martial. The . object of this Article (98) Was to declare general 
courts martial to be alone competent to try commissioned officers, and to pass 
sentence of death or transportation for offences so punishable. 1 Would propose, 'as' 
a preferable amendment, that the Article be written thus : •

■ “  General courts" martial only shall have power to try Commissioned officers, 
and to pass sentence o f death or transportation on offenders cohvieted of crimes so 
punishable under these Articles of War.”

I f  this be adopted, the clause at the end of Article 69 maybe omitted as 
superfluous.

52. On the subject of punishments, the Commander-in-chief has made some 
suggestions. These I  had at first thought of treating in connexion with tlie 
suggestions,made by other authorities, but as some communications from Madras 
and Bombay are still to be expected, it will save time to consider separately what 
the papers now collected contain.

53 . His Excellency, in noticing the punishments inserted after Article 19, Solitary confine., 
remarks, that it is impossible “ in Bengal to carryout solitary confinement with taenV
our present inadequate means of prison accommodation, and even Were those 
means available, the prejudices and religion o f the Hindoos render this punishment 
very questionable.” In  connexion vith  Articles 66, df, 69 and 102, similar, ob
jection is made to solitary confinement.

54. The experiment was made several years ago ,of building solitary cells at 
the stations of Barrackpore and Kurnaul; but as solitary imprisonment was not 
authorized, the experiment was necessarily imperfect, and could lead to no results ; 
some of the officers who have replied to the confidential questions have adverted 
to these cells, as will be subsequently noticed. I f  it be determined to introduce 
solitary confinement in Bengal, it will be necessary to provide Sufficient means for 
carrying that punishment into effect; but it will, perhaps, be convenient to defer 
any further observations on the subject till the reports from Madras regarding this 
punishment come to be considered.

55. The Commander-in-chief proposes, to exempt the offences enumerated in Imprisonflitat with 
the Articles from 20 to 39 from the punishment of in^risonment with hard labour.- hard labour.
The offences for which these Articles provide are mentioned in a former part o f
this note {see para. 15), together with the punishments to which they 'are made 
liable as the Draft now stands ; hut his Excellency’s objection do^  hot stop here.
I t  appears from the remarks made on Article 67, clause 3 ; Article 68, clause 3 ;
Article 69; Article 70, plauses2, 3 ; and Article 71, that the Commander-in- 
chief is of opinion that hard labour in imprisonment should be restricted to the 
principal military offences provided for in the Alticles from 5 to 9 inclusive (see 
para. 14 of the note) and to disgraceful offences, as in the Articles from 41 to 46 
(see para. 16 of this note), that it should not be substituted for other punishments 
by confirming offences more awardable by regimental'courts martial.

56 . Under Act X X II I .  o f 1839, imprisonment vrith hard labour has been
awarded very generally for military offences, much more so probably than was 
intended; but as it was introduced as a substitute for corporal punishment, it 
became awardable in subjection to the rules by which flogging was limited, which, 
though at first made applicable to certain specified offences only, vvas in a.few 
months necessarily made more exclusively applicable, so as to leave no exact 
definition of the offences liable to corporal punishment. On the working of imprison
ment with hard labour, the replies to the confidential questions furnish information 
and opinions which I  propose to consider in their place; but in connexion with 
these'observations o f the Commander-in-chief {see para. 170, 182 and 184 of this 
note.) . -

3 Q . 2 57. On
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57. On Article 40, clause 2̂  and Article 58, clause 2, the suggestions made hy 
his Excellency, manifest an opinion that imprisonment with or without hard labour 
is inapplicable as a punishment for commissioned officers,

58. For military offences this punishment is not made applicable to officers, 
because it is confessedly inappropriate to their rank and condition. But Article 40,. 
in which it is provided, applies it to embezzlement o f money or o f military stores,, 
the property of Government, or the fraudulent misapplication of them. In the 
Mutiny Act for Her Majesty’s forces, section 8, the penalties of these offences 
are transportation or fine, imprisonment, dismissal and incapacity o f serving', 
besides having to make good the loss or damage sustained. In the Mutiny Act 
for the Company’s European troops, section 16, the penalties are the same. This 
Article (40), therefore, is much more lenient than the law for the European 
troops, in not rendering embezzlement liable to transportation, but to dismissal 
with forfeiture of arrears of pay, and also to imprisonment with or -(irithout hard 
labour for three years, and with or without hard labour confinement* ; and though, 
it may be observed that the imprisonment awarded to the native officer for 
embezzlement may be with hard labour, yet it is also to be remarked that the 
simple imprisonment aWardable to the European officer is not limited, as the other 
is,-to three years, but is discretionary as to peripd. I f  his Excellency’s suggestions 
should prevail, the only’ punishment to whieh a native officer would be liable- 
for embezzlement would be dismissal and forfeiture of aryOars ; a very inadequate 
punishment,.! conceive, for one o f the greatest crimes, not immediately affecting 
discipline, wjhich a native officer can commit.

59. Again, Article 58 provides for false evidence, and makes the punishment 
dismissal, with further liability to forfeiture o f arrears, or to. simple imprisonment 
for three years. In the Queen’s service perjury is not triable by court martial. 
In the service of the Company (Mutiny Act, Section 55), it is punishable by law ; or. 
in the case o f commissioned officers, i f  tried by court martial, by cashiering. The 
restriction to this one military punishment is probably to be accounted for by the 
subjection o f the European officers So offending to the laws of the land as an alter
native, so that i f  it be determined to try him by court martial instead, he may be' 
subjected to a military punishment only. But the Article (58) for the native 
troops embraces the penalties, both of the military and of the criminal law, making 
the former, dismissal, imperative, but leaving the addition of the latter, imprison
ment, discretionary with the court. I* submit that the Articles 40 and 58 may 
conveniently be allowed to stand as they are in the Draft, especially as dismissal is 
made imperative in both as the first punishment; for the offender being once 
dismissed, is no longer to be looked, upon as a native officer suffering imprison
ment (should confinement be also- sentenced), but as an individual degraded from 
his rank, and deprived o f hi  ̂commission, and thereupon falling into the grade o f 
ordinary offenders.

60. On Article 66, clause 5, the Commander-in-chief suggests that native 
soldiers should not be subjected to sentence o f stoppages, for loss or damage occa
sioned by their offence when they are sentenced to any punishment not involving 
dismissal from the service. I  would respectfully observe, that there is no other 
way than by such stoppages to obtain at their hands any sort of compensation for 
damage done, although it is expedient to make a difference between the European 
and, the native soldiers, so as to exempt the latter from the forfeiture o f pay, to 
which the former is liable, for absence or non-performance of duty, as when in 
confinement; yet the mulct here proposed is of a different nature froni all other 
forfeitures, being designed for the restoration of damage committed by the 
offender, and not as a fine. I  submit that, the clause may conveniently stand' 
without alteration.

61. Passing from the powers of a court martial to that of the Commander-in-r 
chief, his Excellency suggests in Article 67, danse 1, an alteration to the effect- 
that native officers shall not be liable to imprisonment with hard labour, as a 
punishment substituted for sentence of death. I  think’ the alteration may bo 
appropriately introduced in the way suggested, because the offences for-which 
such sentence o f death is applicable are military offences. In a subsequent part 
of the Draft, between Articles 109 and 110, power to substiinte imprisonment with, 
labour for sentence of death is given j and in that place I  think it should stand,

because
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because the application is to criminal offences, and native officers should be liable, 
in common with other native subjects, to the punishments substituted for death by 
the criminal laws, from which the provision is taken.

62. W ith  reference to clause 4 of Article 67, his Excellency thinks hard labour 
is greater punishment than flogging, and it  should therefore not be cojnmuted for 
it., ITie native soldier dreads flogging most o f the two.

63. Article 18. His Excellency proposes to add, to plunder fields or gardens,
“  or other property;” and sta,tes, for instance, that in Scinde there ate rarely 
houses to break into, and grain is generally heaped up, and covered witn a paste 
made o f mud. Provision is made in Article 37 for plundering gardens and fields, 
or destruction of property of any kind. The Article under consideration (18) relates ‘ 
exclusively to time of war. I  see no objection to the proposed addition. With a 
slight alteration in regard to property.

64. Articles 32, 33. I f  is suggested that sentries in the Bombay army are
frequently placed over treasure and state prisoners, and that the neglect of such 
sentries should subject them to corporal punishment. The suggestion is a good 
one; to carry it out, I  would propose not to alter Articles 32 and 33 for the pur
pose, because that would create some confusion in the arrangement of the code,: 
but to insert two new Articles after the present Article 19, in the following; 
terms :•—  :

“ Article. Who shall without proper authority release any state prisoner, or) 
shall suffer, through carelessness or neglect, any such prisoner to escape; or,

“  Article. Who being a sentry placed over aiiy state prisoner, or oVer treasure, 
or over a magazine, or other place o f deposit o f stores or other articles, the , 
property o f Government, shall quit his post without being regularly relieved, or 
without leave.”

65. By placing these new Articles ip the same subdivision vrith Article 19,.'the r 
offences which they provide for become liable to the punishments o f death, trans- ,. 
portation, imprisonment for life or for any period, corporal punishment and disr 
missal. This goes beyond the actual suggestion o f Sir Charles Napier, who men-,, 
tions only corporal punishment as appropriate; but, there is no other subdivision 
which would admit these new Articles, and, as capital sentence may justly be 
incurred in some rare instances by offenders*violating these Articles, the proposed- 
location o f them appears the most convenient.

66. Article 53. Sir Charles Napier thinks the offence of selling or wasting 
ammunition should be liable to corpOral punishment. His Excellency has not 
made the same suggestion with regard to the offence of selling or spoiling a horse, 
or arms, accoutrements, &c;, provided for in Article 39, which is exernpted from 
corporal punishment.

67. The Gommander-ip-chief in India did, at Simla, in August 1844, express his 
opinion that the offences provided for both in Article 39 and 53 (i. e, in Articles 
43, 44 o f the code prepared in’ 1838) should be made liable to corporal punishment ; 
but considering that that opinion was not a final or decided one on his Excellency’s 
part, but based on my own suggestion, from which the Adjutant-general differed, 
and considering, also, that it was desirable, in restoring corporal punishment, to Mmif 
it to offences likely to occur frequently, rather than extend it to offences Such as 
those in question, which are very rare, in drawing Up the code, I placed the 
Article 39 where it would be exempted from corporal punishment, and Article 53 
where it would not only be so exempted, but also made liable to less severe punish
ment ; the wasting o f ammunition being of less importance than the destruction' 
o f arms, accoutrements, &c. But in the confidential questions (Question 12), the 
“  sale o f arms” is enumerated among the offences which it is proposed to subject 
to corporal punishment. It remains, then, to decide whether the offences in- 
Artides 39 and 53 shall or shall not be made liable to flogging; my opinion, on 
mature consideration, is, there is no necessity for making them so.

68. Article 66, clau.se 8. Sir Charles observes that they do not keep rank in 
the Bombay army, so as to admit of the* punishment o f placing a man lower on) 
the list o f the rank which he holds. . The Commander-in-chief at Bombay has 
not made this observation, but has declared the provisiohs o f the proposed Articled
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to be satisfactory, but the point may h‘dve escaped notice. To meet Sir Charles, 
Napier’s remark, I  would propose to insert, after “ specified ’ ’ in tbe .sentence, these 
words: “  or to forfeit any specific portion of his service, and any advantages accruing 
therefrom.” This would enable a court martial to deprive a soldier of any period 
reckoning towards service, for which he would otherwise, on its completion, have 
claimed increase o f jiay; a punishment likely to be useful. The same ,to be 
introduced in Articles 67, 69, 71.

69. Sir Charles Napier further observes, that 200 lashes are too severe, and sug
gests half that number ; and, in conformity with this suggestion, his Excellency 
proposes to limit a district court martial (Article 69) to 75 lashes instead of 1*60, 
and a regimental court martial (Article 71) to 50 instead of 100 lashes. The 
numbers of lashes in these Articles tvere adopted from those to w'hich courts 
martial o f the same descriptions are limited in the Queen’s service and in the 
Company’s European troops. The diminution o f the numbers has not occurred 
to any other of the authorities, nor apparently to any of the general and other 
officers in the three Presidencies to whom the confidential questions were circu
lated, several of whom have, on the contrary, proposed limitations in excess of those 
contained in those Articles. Major-general Sir James Lumley, who considers the 
restoration o f corporal punishment unnecessary, expressed to me his opinion that 
the numbers of lashes awardable in the native army might unobjection ably be 
made larger, but it was desirable to place the native troops on no worse footing in 
this respect than the European troops. The Commander-in-chief in India approved 
of the assimilation. In 1827, though Lord Comberinere thought fit to limit cor
poral punishment to certain offences, his Lordship did not consider it necessary to 
make any limitation as to the number of lashes ; and in this respect the practice 
o f courts martial in the native army in Bengal generally followed that obtaining 
from time to time in the European troops, rather keeping below the relative num
bers than exceeding them. It  is to be considered, also, that where the maximum 
is so low as 200 lashes for a general court martial, it will be unnecessary to inflict 
sentences to that extent frequently, because of the various shades o f crime; and 
should that number of lashes be often awarded, the sentence may alwuys be miti
gated at discretion by the confirming authority. And so o f other courts martial in 
their degree.

70. On the duration of solitary confinement, Sir Charles Napier observes, with
reference both to this Article (66) aifd Article 19, that 28 days are too long a' 
period, that three weeks is the utmost length o f time a man should be in a 
solitary cell in England, and in this country even that is too long. His Excellency 
suggests that medical opinion should be consulted. The period has been adopted 
from the Articles of W ar for 1844 for Her Majesty’s forces, and even i f  it were 
considered necessary practically to restrict the infliction of solitary confinement, 
so long as the Articles for the European troojjs are not altered in this respect, I  
conceive it may not be thought desirable to make an alteration in the Articles for 
the native forces. It will scarcely be feasible to carry completely into effect the 
punishment of solitary confinement in India. The habits and prejudices of the 
native, soldiery of the Hindoo classes, especially o f the higher castes, will make it 
indispensable to allow the prisoner * from his cell at certain periods of
the day; and even though on such occasions strict silence were enjoined and 
carefully preserved, the very breathing of fresh air, and the sight of objects among 
W'hich he must pass on his way to and from his place of confinement, would tend 
inaterially to diminish any evil effect of the confinement itself. In the Bengal 
army solitary confinements have never hitherto been authorized, nor have the 
means been contrived for carrying it into effect. But perhaps the best available 
criterion o f the probable effects o f this punishment on the native soldiery at either 
of the Presidencies, is the experience of it as carried into execution at Madras. 
A  return on the subject is among the papers transmitted from the Presidency, and 
will be considered in a subsequent part of this note.

• 71. Article 70, clause 3. Sir Charles Napier objects to what his Excellency 
terms a double confirmation of sentences of regimental courts martial. I t  is not 
a double confirmation that was intended in this clause, and indeed* that was 
pxpressly avoided in framing the clause. But the sanction and authority o f the 
General commandiiig the division is required before a sentence of dismissal or 
corporal punishment, or imprisonment w'ith hard labour, can be carried into

execution,
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execution, such sentence having previously been confirmed by the officer com- On the New* 
manding the regiment, and the general officer-having power to annul the sentence, Articles of \Var. 
and to direct the prisoner’s release; the effect is certainly tantamount to a double j
confirmation, and is open to the objection o f Sir Charles Napier, that, “  I f  the * - -*’*'̂ *
General differs in opinion with the commanding officer of the regiment, that ~
difference is'published to the regiment, -which would be better avoided.”

72. I  submit, however, that there are no means .of avoiding the publication pf 
a difference o f opinion, and that the talcing away from the regimental commanding 
offiper the power of confirmation, and conferring it on the General above, in the 
cases mentioned,-would not remedy.the difficulty. The trial is held, the pro- 
ceedfirgs are submitted to the commanding officer, and forwarded by him to the 
General. The regiment is well aware that,the commanding officer is prohibited 
by the Articles of War from carrying into effect punishmefits of the descriptions 
mentioned, and that he must refer them to the General; but they know also that 
the commanding officer can remit the sentences without such reference; and if, 
on the return of the proceedings, the prisoner be released, the difference betwepn 
the two authorities is made manifest at once. It is, therefore, the same thing, itl 
the eyes of the regiment, whether, in submitting the sentence for orders, the 
commanding officer enter his confirmation on the face of the proceedings, or 
signify his opinion of it by letter. But it is very important that as much power 
as possible may be given to. the regimental commanding officer, consistently with 
due consideration to the men under his command ; and though it may be deemed 
necessary to require superior sanction to inflict the punishments of dismissal, 
flogging or imprisonment with laboUr,  ̂because these punishments are comparatively 
the most severe, and demand caution in the- execution o f them, yet it cannot but 
greatly lower the commanding officer of a regiment to deprive him of power to 
deal at all wdth such sentences; and the restriction cannot stop short of that if 
Sir Charles Napier’s suggestion be acted upon. The power o f causing the offendef’s 
trial is iiiherent in the officer commanding the regiment, or at any rate it is 
conferred upon him necessarily by the Articles of W a r i n  all ordinary cases he 
is vested with authority to confirm, or remit, or mitigate the sentence; and to 
make an exception in the more important sentences, is to paralyse his authority 
just when it is most of all desirable that he should exercise it. I t  is detrimental 
to his power to require a reference in any case to superior authority, but the 
peculiar characteristics o f the native soldiery are thought to make tlris course 
necessary in the more severe sentences ; yet where the reference can be made in 
any way compatibly with the preservation of the commanding officer’s authority, 
it is desirable so -to make jt. The power of confirmation, in the first instance, 
preserves to him this authority, and as, in the great majority of cases, the general 
officer concurs with him, his authority is in practice generally preserved. O f the 
occurrence o f a difference o f opinion, and of the evil effects of its beiUg knoWn 
to the corps, it may be Well observed that all regimental trials, without exception,, 
are submitted to the general officer’s perusal; attd, even in eases of ordinary 
sentences, he has it in his power to annul the act of the commanding officer i f  he 
observes illegality in the proceedings. Should he interfere in this way, as he 
must sometimes unavoidably, do, or he tacitly sanctions illegal procedure, the 
difference o f opinion With the commanding officer must become public, attd even 
more directly and more inconveniently than it could in the ease of difference as 
t,o the infliction o f the severer sentences in que^stion. On a difference in the 
latter cases, the sentence being still in abeyance for want of sanction to inflict, 
and that sanction being Withheld, the infliction does not take place; on a difference 
in the former cases, the sentence is actually in operation when the superior 
authority o f the General is exercised to annul its further effect. I  need not 
lengthen these observations by dwelling on the inconvenience and evil effects of 
depriving the regimental commanding officer o f power to remit or mitigate the 
sentences in question, which must be involved if  the power of confirmation be 
taken from him. A  sentence must be confirmed before it is capable o f mitigation 
or remission, for without confirmation it is nothing; the confirmation alone gives 
it that substantiality which is requisite as a foundatibn fot further dealing with it, 
whether by carrying it into effect, or by remitting or mitigating it.

73. Article 102. Sir Charles Napier states his opinion, that “  extra duty is a 
good punishment; that duty is neither honourable or dishonourable, but it is 
generally very unpleasant, and it is fair to make the bad soldier do the duty of the
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good one.”  Perhaps it will be convenient to take np the colisideratioii bif ibis > 
suggestion in connexion with the opposite Opinion given by the Commhnder-in- 
chief at Bombay (see para 85). . ' ' *

_________  74. His Excellency points out the mistake in this Article (10^, which appears to,
prohibit courts martial from awarding solitary confinement. It  was intended only to 
prohibit courts martial from sentencing to solitary confinement for so short a'period as' 
seven days, to which extent the commanding officer is himself authorized to punish ; 
hut the wording is certainly faulty. I accordingly propose the subjoined altera
tion, z. e., the words “  or solitary cell ” to be omitted, and the following words to 
be added after court martial,” viz., “  and a commanding officer may award soli
tary confinement not exceeding seven days.”

75. Article 103. Sir Charles Napier suggests the insertion of̂  the words '"  and 
resisted as long as he was able,”  after the word “  enemy.” It would not appear 
to he of any consequence whether the suggestion be or he not adopted.

76. Among the papers is one containing observations by Sir Charles Napier 
on the note to Section V I., providing for criminal offences. The note in question 
merely announced, that it was intended to make certain A rtic le  giving distinctive 
jurisdiction over criminal offences to general and district and regimental courts 
martial in places where no criminal judicature exists; upon this note his Excel
lency sets out with stating his opinion, that the greatest care should be taken not 
to tie up the "  courts martial by defined rules when it can be avoided and then 
proceeds at length to comment on the mode in which military Judge Advocates 
conduct their duties. 1 need not enter into those observations, for they do not

, , appear to me legitimately to arise out o f the note on Section VI., on which his Excel
lency has based them. The intention o f the note is being fulfilled in the prepa
ration o f Articles for regulating t̂he punishment o f criminal offences, o f the 
expediency of which even Sir Charles Napier himself, I  imagine, would not doubt, 
i f  he properly understood what was proposed.

Suggestions by the 77. Sir Thomas M ‘Mahon has not suggested any alterations in the form of the 
Commander-in- Articles or their wording, but he throws out for consideration two or three

78. First. The want of authority for the forfeiture of pay and period o f service 
by native soldiers in confinejnent before trial, and while undergoing sentence after 
trial, these being especially provided for in the Mutiny Acts for the Queen’s forces 
and the Company’s European trOOps.

79. The allusions to the Mutiny Acts are to Section 46 o f that for Her Mfgesty’s 
forces, and to Section 33 o f that for the Company’s service.

80. His Excellency mentions that on a reference from the Military Auditor- 
general, the Government o f Bombay decided, in May 1837, that nothing beyond 
the subsistence of the prisoner could be deducted; that in the draft Articles o f 
War made in 1838, provision was made in Article 78 for withholding the full pay 
o f prisoners, the arrears being restorable on acquittal; but that that draft was not 
passed into law, and a Subsequent draft of an Act for the purpose published in 
1842, was relinquished, on a representation from the Government o f Fort St. 
George. His Excellency strongly advocates the subjection of men in confinement 
to forfeiture, i f  the grounds o f  the objection from Fort St. George do not now 
exist.

81. The Article 78 in the draft of 1838 was as follows: "A n y  commissioned 
officer, non-commissioned officer or soldier, under arrest or in confinement, under 
charge of any offence, shall not be entitled to receive his full pay aud allowances 
from the day of his commitment till the day of hjs return to duty in his regiment, 
or to the party he shall be ordered to join, but shall be subsisted at a rate propor- 
tiohed to his rank; and i f  he be acquitted, he shall receive the balance of all 
arrears o f pay and allowances accruing during the time o f his confinement.”

82. A  draft of an Act, to which allusion is made, was published on the 22d o f 
November 1841 (not 1842) , and declared no soldier entitled to pay, or to reckon 
service towards pay or pension during confinement before trial, or in arrest for 
debt, or as a prisoner o f war, or while Confined under a charge of which he should 
afterwards be convicted. The draft was withdrawn, because the Madras Govern
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ment showed that its provisions as to forfeit o f pay would be ruinous to the On the New 
families o f the sepoys at that Presidency, and that it was politic to let the soldier)' for '̂he^East^dia 
depend implicitly on the inviolability o f pension, and in these views the Company’s Native 
Government o f India concurred. The papers, on the subject are put up with this Troops, 
note. ' ---- --------

83. The same objections still exist, and appear o f themselves sufficient to 
show the inexpediency of introducing the forfeiture promiscuously; but to a sen
tence of loss of service, as in Articles 66 and 69, no objections made in any 
quarter on the present occasion.

84. When I  submitted the draft Articles of W ar of 1838 to Sir Hugh Gough, 
before quitting Simla, his Excellency expressed his concurrence in the opinion of 
the Adjutant-general, that Article 78 should be omitted, “ because it is unad- 
visable to make any deduction from the pay of native soldiers <^hile in confinement, 
previous to trial and sentence.” Embracing the same opinion myself also, I  did 
not insert in the new Articles any provision for forfeiture of pay o f prisoners 
before trial. It  is so undesirable, when it can be avoided, to interfere with the 
allowances o f native soldiers, and for so long a period has it been customary to 
give them the bulk of their pay during confinement, that the contrary rule would, 
be an innovation fraught with much danger o f exciting discontent, and it is also 
to be considered, that for disgraceful offences, for embezzlement, for perjury, and 
for damage occasioned by misconduct, stoppages of pay are awardable in various 
degrees. I t  would defeat the object of these stoppages, if offenders were sub- 
iected to forfeiture in every case of conviction as proposed by Sir Thomas 
M ‘Mahon.

85. Secondly. The Commander-in-chief of Bombay suggests, with reference 
to Article 102, that “ extra duty for two reliefs not only appears liable to 
objections o f a physical nature, as regards the individual, but is quite discounte
nanced in Her Majesty’s army; it being considered highly inexpedient to class 
anything as a punishment, the cheerful performance o f which the exigencies o f 
the service may render it necessary to require from the best-behaved soldier.”

86. It was not intended that a man should be placed on actual duty as sentry 
for any period exceeding the customary one or two hours at a time, but only that 
he might be made to stand fast on a guard for the period of two reliefs of the 
sentries o f such guard, taking his turn of sentry with the other men. This expla
nation will, I  conceive, remove the physical objection made by Sir Thomas 
M'Mahon. The Commander-in-chief at Madras proposes “ three turns.” Minute 
dated 28th February 1845.

87. On the point of expediency, it has been seen that Sir Charles Napier has 
given a , contrary opinion to that of the Commander-in-chief at Bombay, (see 
para. 73 o f this note). It  is to be considered, that by putting a man on extra 
duty as a punishment, he is subjected to temptation to neglect that duty, and thus 
to commit offences of much, graver character than that which caused his being 
so punished. I f  the individual be a man of good character and correct feeling, he 
will, perhaps, not allow himself to shrink from the strict performance o f duty, 
although in the shape of punishment; but the irksomeness of duty of a sentry is 
capable of so much mitigation by the self-indulgence of the individual when no 
eye is upon him, that where the chance of detection is not great, the temptation 
to remissness is very powerful. I t  is also an inherent objection to any punishment
that its greater or less severity can be regulated by the soUcition of the sufferer sic orig. 
himself, and this objection applies to hard labour also, as well as to extra duty, but 
not in the same degree. The argument in favour o f extra duty as a punishment 
is well put ill the remarks of Sir Charles Napier, and, as far as I have observed, it 
has operated well in the native army; on the whole, I  would submit, that without 
making it a question of honour or dishonour, it is desirable that the actual dis
agreeableness of duty should not be enhanced by making it a punishment, lest 
the zeal which is requisite to its exact and soldier-like performance should be 
destroyed or diminished. ,

88. Thirdly. The Commander-in-chief at Bombay suggests that some effective 
mode o f preventing re-enlistment should be established when men are discharged for 
misconduct without having been flogged. His Excellency proposes that they should

14. 3 R  - be
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be branded, as is done with European deserters, who are marked with the letter D; 
A  similar proposal was made by the late Sir Henry Fane, when Commander-in- 
chief, but it was considered inexpedient by the Supreme Government. The same 
suggestion is made by some o f the. officers o f the Bengal army, who have replied 
to the confidential questions. I  would observe, that in the European troops a 
deserter branded is not discharged, but in general remains in the ranks; the mark 
upon him is not inflicted for the purpose o f preventing his re-enlistment, as in thê  
proposed branding of the native soldier, and therefore the analogy does not lie.

89. The branding o f natives convicted in the civil courts o f criminal offences 
is restricted to those who are sentenced to imprisonment for life, and exemptions 
may be directed by the Nizamut Adawlut. Few military offences, however, can 
be classed with the more serious criminal offences; but, independently o f that con-, 
sideration, it would be hard to inflict an indelible mark on any man, o f which the 
effect might probably be, not to keep him out o f the ranks merely, but to inter
fere gi’eatly with his obtaining a livelihood at a l l ; and much more hard would it 
be in the case of a man discharged without flogging, when the Articles o f W ar (as 
they do in the draft) provide that punishment for disgraceful crimes and for the 
higher military offences. I f  a man be flogged, he is effectually branded; if"not, it 
would seem unjust to brand him in any other .way. A  man imprisoned for life 
may be an exception; but then it is not proposed by any one to brand as a punish
ment or a mai’k of infamy, but solely to pi’event re-enlistment.

90. I  think a much better means o f preventing re-enlistment would be to 
require the registration o f all recruits, and require the recruit to bring with him 
satisfactory proof of such registration; all persons who are candidates for the 
military service should be made to enter their names in the office o f the magis
trate within whose jurisdiction they may reside, who should keep descriptive rolls 
o f all such persons, with such particulars o f their personal appearance and o f their 
connexions and residence as would at the same time vouch for the recruit and lead 
to the detection of thedeserter. Native officers charged with recruiting parties should 
be made to bring their men to the office of the magistrate for identification, and 
should be furnished with copies of the magistrate’s rolls, to certify their command
ing officer as to the identity of the recruits. Whenever an individual presented 
himself for enlistment, he should not be admitted without the-magistrate’s certi
ficate, or without reference to the magistrate from whose jurisdiction he may have 
'come. When a recruit is rejected for physical infirmity, or a soldier dies or deserts, 
or is discharged, intimation should be given to the magistrate by commanding 
officers. A t first this registration would be laborious, W t it might be effected, 
and once done, the continuance o f the registers would be comparatively easy; the 
effect would be extensively and permanently beneficial. This plan could, of course, 
be only followed out in the British territories; it would be very difficult, i f  indeed 
practicable, in Oude, but possibly the pension paymaster at Lucknow might, in a 
great degree, effect what is desired.

91. Article 1. The Marquis of Tweeddale observes, that the “ declaration”  
referred to is not understood; that oaths have been abolished, and recruits make 
only a declaration, which is given by his Lordship. The words “  I  swear” occur 
in this declaration, which involves some religious form. It is the same, I  observe, 
which Sir Robert O’Callaghan, when Commander-in-chief at Fort St. George, 
designated in April 1835, “  the oath administered to the recruits o f the Madras 
Army.” The Judge Advocate-general also suggests that, as it appears indispen
sable to sivear recruits, a provision o f imprisonment should be made to punish a 
recruit who refuses to be sworn. The terms in which Article 1 now stands were 
settled by the Honourable Mr. Amos in 1838-39, after he had considered the sug
gestions made in every quarter.

92. One declaration alluded to in this Article is that which may be seen in 
Article 1 of the draft published in November 1838. That is in use in Bengal. It  
does not appear to me to be advisable to make any alteration in the Article, which 
was not intended to introduce any change in enlistment, but to perpetuate the ex
isting forms; where declaration is used, it will continue to be used; where none is 
customary, as at Madras, it may still be administered. I  conceive, with Lieutenant- 
colonel Chalon, that nothing short of an oath would be sufficient in the case o f a 
recruit; but the proposal to punish a recusant appears objectionable. I  believe no

instance

    
 



INDIAN LAW COMMISSIONERS. • . 499
No. 2.

instance is known of a recruit refusing to be sworn; practically, therefore, it is On th e  N ew
unnecessary to make any alteration in this respect. Artide.«! o f  W ar

for th e  Jo as t India;
93. Article 3» I  do not perceive the expediency of the allusion to general orders Compaiiy’g Native 

proposed both by the Commander-in-chief and the Judge Advocate-general. It
is matter o f course that the discharge certificate shall be granted, “ according to *' 
the general order on that head, which shall be in force at the particular Presidency 
to which the soldier shall belong,’* and therefore I see no occasion for inserting 
those words.

94. Article 4. It does not appear to me to be any offence to enlist without 
making known the fact o f  his previous discharge from another Corps, which the 
Commandetrin-chief proposes to render punishable. The possession Of a regular 
discharge entitles the soldier to re-enlist i f  he can; no deceit is practised in the 
service o f his availing himself o f the privilege, and I  can see no object in obliging 
him to divulge his previous history, especially as in many cases his having served 
in one regiment may prejudice his admittance into another.

96. Article 5. His Lordship suggests the substitution of the word authority” 
for “ State,”  observing that combination may be made against a commanding 
officer, and yet not against the State. I submit that the term “ mutiny,” which 
occurs just previously, embraces Combination against a commanding officer, while 
“  concealed combination against the State” points at a Very distinct and treason
able offence. I  think the alteration suggested would defeat the object o f this part 

, of the Article.
The words “ regiment or corps”  appear to include all the words “ party,post, 

detachment or guard,” which occur in the corresponding Article for the European 
troops, and which the Judge Advocate-general proposes to insert. I  think the 
Article is quite sufficiently perspicuous.

96. Article 6. It is stated to be an objection to this Article that it makes wil
ful violence to an officer, under any circumstances, a capital offence; it was the 
very puipose o f  the Article, and the intention o f the Clovernor-general under 
whose instructions it was made (to protect officers under all circumstances), and 
we thus escape the question of execution o f office, which so often embraces cases 
of violence to officers by European soldiers; in Bengal the sepoy has been always 
capitally liable for violence to officers, so that the provision o f the Article is no’ 
novelty.

97. Article 9. The Judge Advocate-general proposes to follow the A i’ticles for 
Europeans in making sleeping on or quitting a post capital, in peace as in war, 
without distinction. I  think the distinction made in this Article and Article 23 
very appropriate, the offence being much more serious in time of war than at any 
other time. Sleeping on a post can rarely be deserving o f death in time o f peace, 
and quitting a post, i f  it be very serious, as when a sentry makes o ff with 
treasure placed under his charge, o f which we have several cases, usually merge 
into the.offence o f desertion, which is capital; so that practically there is no 
inconvenience whatever in the distinction made in the Articles. It  will be ob
served, also, that in consequence o f Sir Charles Napier’s suggestion on Article 
32-33, it has been proposed to insert twm additional Articles after 19, which make 
the only very serious occasions o f this offence punishable with death (sê  para. 64, 
of this note). These appear to answer every purpose.

98. Article 14. I think the Commander-in-chief’s wish would be better met by 
taking out the comma after “ aid,’’ thaii by inserting a comma after “ connive at,’’ 
as his Lordship proposes.

99. Article 15. I  would submit that the word “ enemy ■’ could not eveiywhere 
legitimately be explained, as suggested by the Commander-in-chief, to mean all 
insurgents, rioters, robbers, or others, who may be in any way in opposition to the 
authority o f Government; perhaps it would suffice to insert after “  enemy ”  the 
Words “  or persons in arms against the $tate,” in this and the l 6th Article.

too. Article 17. I  see no necessity for the proposed insertion of the words 
“  or party ”  after “  c o l our sbut  there seems no objection to it.

The Judge Advocate-general would omit the words “  in time o f action/’ but 
the next Article seems to answer all predicaments except time of action, and the 
proposed alteration does not appear expedient.

14. 3 R 2 101, Article
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Artides^fWar ^1 - The words “  or imprison”  are proposed for insertion as more
lor the East India than “  nrrest ”  to the case of a soldier. I  think them unnecessary, but
Company's Native thoj are unobjectionable; they occur in the corresponding Article for the European 
Troops. troops.

102. Article 26. The Commander-in-chiefs proposal to iiisert the words “ or 
as a consideration for ” obtaining promotion, &c.,_ appears astt ilnprpyemqpt.

103. Article 27, His Lordship suggests the w o r d s o f  cerfilliiaite or document ” 
at the end of this Article. I  have inserted these w6rd^ as proposed; but the

, Article as it stood before followed exactly the corresponding' AftiOle (42} for the 
European troops^' *’ * • . <v. < - : ' . .

104. Article 33* The word “  picquet”  proposed by the Judge Advocate-general 
has already been introduced, at the suggestion of Sir 'Hugh Chitigh. ■ It  appears 
undesirable to omit the words “ in time of peace ” {see the remarks on Article 9).

105. Article 3d, The IVIarquis of Tweeddale makes serious objection to this 
Article, as tending to involve the Governor in an official recognition o f pagodas 
and other similar buildings, and as being unnecessary. The Honourable Mr. Cha- 
mier’s minute, dated 1st March 1845, aptly explains the object o f the Articles, 
and replies to his I/ndship’s observations. The intention of the Article was to 
afford complete protection to all classes in their religious observances, and to 
prevent wanton acts o f Outrage in places of worship or against religious prejudices. 
For instance, we h^ve cases o f men tried for throwing pigs into mosques, and for 
killing cows in the liUes o f Hindoo sepoys; and theseeffences, and. such as these, 
it is proposed by this Article appropriately to subject to imprisonment, with hard 
labour, which could hot be awarded under Article 54, to' which Lord Tweeddale 
would refer them.' Article 37, which his Lordship also refers, to, does not seem 
to apply to such of^nces in general.

106. Article 37. The G0mmandet-in.^chief would make this Article more brief, 
and at the aame tiihe equally comprehensive. I  have made the proposed alteration, 
inserting also the word “  plunder,” which appears desirable.

107. Article 38, The Judge Advocate-general is supported by the Commander-
in-chief in strongly objecting to this Article ; but it has not been properly under
stood. The words “  when off duty ” sufficiently mark what was,.intended, and. 
there is no referenue or application to sepoys travelling on furlough,, The practice 
o f carrying bludgeons and other weapons when men off duty visit neighbouring 
bazars or towns, has been a fruitful source o f offence against, both discipline and 
good order, and it became necessary in Bengal to prohibit the practice under 
penalty Of severe punishment. This Article follows the general order, dated 
3d June 1843. Ijietttenant-colonel Chalon observes, “  that the-'improper use of 
weapons would of tjourse be punishable at any time.”  On the other
hanA be observed, that the proper use o f weapons is easily-distinguishable, and 
would not Subject men to trial under this Article. ' . - ' r , . • >

108. Article 39. The suggestions by the Judge iiisert the
word “  power,” and to om irtbe words “ or spoil higaim^,’ ap|ie^F^p^rbpriate.

' 109i The Cbmmapder4ni.feMef observes that the offences proviiled Ton in Arti
cles 23 to S3 iimlnfiim, 35, 37, 39, and 43 ‘to 45, ̂ b u ld  not be placedt .beyond 
the cognizance' o f ' h  reginrentai o f detachment eourt martial, 'H is?  Lordship 
appears not to have adverted to Article 69, which extends the jurisdiction ' o f 
inferior courts martial over offences of every description except mutiny, "

110. Article 40. The Judge Advocate-general proposes to introduce after
“ military purposes ’ ’ the words “  or who shall unlawfully sell, emhez^le, frau
dulently misapply, or wilfully spoil, or suffer to be spoiled,”  which are in the 
corresponding Article (16) for the European troops. The Article is taken from 
the draft o f 1838, I  think some needless repetition is avoided hy it, and that it 
is preferable as it Stands; but the offence of “  spoiling or Suffering to be Spoiled,” 
is not provided for, and to that extent I  would propose to follow lieutenant- 
colonel Chalons sugg^d^ .  ̂ . ’

111. - Article 44, The word “ military ” is proposed to. be- inserted -after “  regi
mental” purposesi-.Jt- lms beenisubstituted Am it at the suggestion, o f the Com-
mander-in-chief in India.  ̂ .

112. Article
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112. Article 48. I perceive no objection to insert “  for exercise or other duty ” On the New
after the word “ apj)ointed,” though there appears no necessity for doing so. India

. . ■ , , , , Company’s Native
113. Article 49. There appears no occasion to insert the words “  detachment or froops.

party,” in ^his Article, as $uggested. — ..p——

114. The Commadder-^in-chief would make the offences in Articles 48, 49> 50 
and 53 liable to corporal punishnaent. W ith  deference to his Lordship, I think 
that if, for such offences as not attending, or quitting parade, absence without 
leave, and straying two miles fronii capip, corporal punishment were to be made 
awardable, there would be no reason for exempting any other minor offence from 
the same punishment.

115. Article 51. Lord Tweeddale thinks the Article too stringent, unless 
“  when on service ” be added, and constantly liable to be evaded.. W e  have a 
similar Article (30) for the European troops, without mention o f service. The 
word “  camp,” however, answers the purpose o f restricting the offence of situations 
o f service on the march.

116. Article 54. The Judge Advocate-general suggests that the words “  except 
in cases of gross insubordination ” be added, so aS to make that offence punishable 
with corporal punishment and imprisonment with hard labour. The suggestion 
appears to be good.

117. Article 55. The Commander-in-chief would make the offenceef refesing 
to give evidence liable to imprisonment with hard laboUr, and the Judge Advocate-* 
general proposes to* subject o:fficersto dismissal for this offence. I t  appears de
sirable to subject both officers and soldiers to dismissal for obstructing justice^ and 
I  have made alterations in the Article to this extent only.

118. Article 56. I think it is a good suggestion o f the Judge Advocgte-general 
' to make this Article provide also for the offence of inducing others to give false 
evidence. A  similar provision might be inserted in the preceding Article, apd in 
Article 58., ,

119. Article 57. I t  appears reasonable to subject the offence o f gross insubordi
nation in presence of a court mUrtial tn severe punishment, as proposed by Lieu
tenant-colonel Chalon and the Commander-in-chief, but not to make it capital, 
which is involved in his Lordship's suggestion to transfer the offence to the first 
division of this section. ' . .w,( • ii vj .a

. J ' jj: • -i'\ ' bvitig
120. Article 61. The old Umitatfen lo f tui ̂ ghft days,|^eyiou8 to 

trial, now suggested by the; JndgelAdVctoteKgenerah was puiposely emitfed in this 
Article under jfehe Govemor-geneiral’siinatructiong, becAUse o f its practical inconve- 
hience, it! beingi considered,sufficient to prpvi^e that h man shall not be. eonfined 
longer than may be actually Unavoidable j which meets all cases. I  see nothing in the

, objection^ to the second clause, made by Lieutenant-colonel Chalon, to lead to any 
, alteration. The period o f arrest would never legitimately become, a question for 

the court, unless it Were urged by the prisoner io hiS'defence; and evmi iffien, 
though the arrest might be shown to have been neglected, it by no means follows 

’ that the offender should escape jmnishmenh and this clause certainly pro- 
' -Tides no such impimity in any case. An offender would no mere necessarily escape 

under a neglect o f this clause, than he would i f  it  appeared that the previous clause 
had been neglected by his having been kept in confinement longer than Was avoid
able., In conceiving that the clause militates against Article 62, by which liabi- 
.lity to trial is restricted to three years in the absence of manife^ impediment.
Lieutenant-colonel Chalon has overlooked the closing words “  m confortnity with 
these Articles of War” \fhkix directly point to Article 62̂  and cannot be mis
understood. The object o f this clause was quietly to set at rest the question raised 
by the General Orders issued in Bengal in the case of the 34th Native Infantiy, 
and I  endeavoured to do so without introducing any novelty. Accordingly the clause 
states nothing more than the actual law military as universally obtaining, and is 
indeed rather declaratory than legislative. I  submit that, under existing circum
stances, this clause of the Article is indispensably neceesaryt̂ ŵ d I  do not perceive 
that it can lead to the Slightest embarrassment in praetice.

14- 3 « 3 121. Article
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121. Article 66, The Judge Advocate-general proposes “ seven years” as a 
limit to transportation. But it is in contemplation (see para. 202 o f this note) to 
allow of transportation for life only,

On the punishment o f “  losing the corresponding benefit of length o f  service,” 
doubts are expressed, as seniority does not necessarily command promotion. . But 
where claims on other grounds are equal, seniority will carry promotion; and 
hence there is a distinct loss in losing standing. The intention was, however, not 
to affect promotion so much as the claim to increased pay, and to pay pensions 
which are claimable only for certain fixed periods o f service. These periods 
will o f course regulate a sentence of loss of standing, which involves a corre
sponding loss of service.

The Marquis of Tweeddale objects on principle to awarding forfeiture o f future 
claims. This is taken from the Articles for the Queen’s service. His Lordship’s 
suggestion that the Commander-in-chief should have power to restore forfeited 
advantages, is already provided for in Article 6$.

The Judge Advocate-general would omit sentences o f reprimand to officers. It 
was the object of these Articles to leave no awardable punishment unspecified. 
I  see no occasion for alteration.

122. Article 67. The Commander-in-chief has observed that the objections 
urged by the Judge Advocate-general do not outweigh the advantages of the 
power o f commutation given him, and strongly urges its retention. The principle 
o f  the commutation authorized, is, in fact, only a mitigation of the sentence; and 
I  do not see the force of the objections urged. In truth, there is very little that is 
new in the power now to be conferred, and it was the Governor-general’s desii-e 
that large powers of commutation should be given.

Hitherto the power of substituting transportation for death has not been 
exercised in Bengal, but imprisonment with hard labour has for many years been 
substituted for death; both, it is believed, were authorized by the Regulations 
o f 1827 at Madras and Bombay, and both ar© provided as commuted punishments 
in this Article ; solitary confinement being also added at discretion.

In lieu of transportation, the Qommander-in-chief has always possessed the 
power o f substituting dismissal in cases of soldiers, and with the sanction o f 
Government, he possesses it in cases of officers; and this is, now to be authorized.

In cases of dismissal o f officers, suspension is now made a substitute, and we 
have several precedents o f  this commutation, though not hitherto sanctioned by 
Regulation.

Corporal punishment, before the abolition, and imprisonment with hard labour, 
being necessarily followed by discharge, the power o f  mitigating them into mere 
discharge has been constantly exercised ; and the mitigation o f imprisonment 
with labour into simple imprisonment is obvious and very common.

The only provisions which are entirely new in the commutations now proposed, 
are the substitution of imprisonment, simple or mixed, and With or without soli
tary confinement, for transportation (in cases of soldiers), or for corporal punish
ment, and of reduction to the ranks, of displacement o f rank with loss of service 
for corporal punishment, for imprisonment with hard labour, or for dismissal.

I  think that though reduction to the ranks must precede sentence o f corporal 
punishment on a non-commissiOned officer, yet there is no “  contradiction ” in 
saying that reduction may be substituted for flogging, as Lord Tweeddale 
Suggests.

123. Article 68. Lieutenant-colonel C.halon suggests, that district courts martial 
might be authorized to consist o f officers of the same corps, where others cannot 
be procured. I  had purposely omitted this provision, but on further consideration 
I  think it should be introduced.

W ith reference to the' Comtnander-in-chief*s remarks, I  think that though the 
convening officer must confirm the sentence of which the part adjudging forfeiture 
must also be confirmed by the Commander-in-chief,, the whole should be referred 
as this Article directs, and not a part only.

124. Article 69. The Judge Advocate-general would restrict forfeiture o f future 
service to serious crimes, and by sentence o f general courts martial on ly ; this 
forfeiture is made applicable only to disgraceful conduct, and follows in that 
respecf the Articles for the XJueeh’s service. I  think no change is required in this 
particular.

’ -The
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The Commander-in-chief would authorize forfeiture o f additional pay (clause 2, On the New  ̂
and so in clause 4 of Article 66), of course either absolutely or for a time; con- foŷ jbê EasUmliâ  
sidering that the forfeiture is for disgraceful conduct, and that the Commander- Compuny’s Nati.e 
in-chief has the poM'er to restore it, i f  thought expedient (Article 68), I  think the Troops, 
forfeiture should be absolute, when adjudged by the court martial. ----- :— ^

125. Article 70. Observing that this Article differs from what is proposed in 
the 13th of the confidential questions, in allowing a commanding officer to com
mute corporal punishment into imprisonment with hard labour and into dismissal,
I  have made alterations in the. Article conformably. Lord Tweeddale strongly 
recommends that officers commanding regiments should be empow'ered to confirm 
and carry into effect all sentences of regimental courts martial, the reyision by 
general officers commanding divisions, and’ the monthly reports to the Adjutant- 
general being suflficient check on commanding officers of corps. The Judge 
Advocate-general also urges the same point, and suggests that sentences might be 
subjected to the confirmation of the commanding officer, or of the General of 
division, so that i f  wnnt o f sound discretion were observed on the part of a com
manding officer, the General might direct him to submit proceedings to himself 
in future. This last arrangement appears to me objectionable, as the exercise 
of such power by the General would be most prejudicial to the authority of such 
commanding officer over his men, and would especially prejudice him at a station 
where there were other regiments ; besides if a commanding officer’-s power is to 
be interfered with, it should be, I think, by no less authority than that of Govern
ment, and should be affected, if  at all, only by Articles of War, generally applicable 
to all Commanding officers o f regiments. .

126. The restriction o f the power o f commanding officers was introduced into 
the draft of Articles, in conformity with the existing rules on the subject, since 
1827, when Lord Combermere first' made the restriction; officers commanding 
corps have not had the power to carry into effect sentences of corporal punish
ment without the sanction o f Generals of divisions, and sentences o f dismissal and 
of imprisonment with hard labour have been subjected to the same superior sanc
tion since they were instituted as punishments. My own belief is that much 
mischief has been done to discipline by taking away the power of final confirmation 
from commanding officers. . In a former part of this note (para. 72) I have 
expressed an opinion unfavourable to interference with the power of commanding 
officers.

127. I think the question, whether the power to carry into effect all sentences 
should be given to them, as one o f much importance, and the changes made from 
time to time in regard to sentences of corporal punishment have greatly .enhanced 
its difficulty. In 1827, such sentences were ordered to be referred to Generals o f 
divisions ; in, 1832, this reference was countermanded, and the pow’er to carry into 
efiTect was given to commanding officers ; in 1835, the reference to general officers 
had again just been ordered, when corporal punishment was abolished altogether.
Then, as to dismissal, commanding officers have never had power to confirm such 
sentence; it was instituted as a distinct punishment in 1835, in lieu of flogging, 
when that wns abolished, and fcr these ten years it has required the authority o f 
Generals of divisions. Again, imprisonment with hard labour, and simple impri
sonment, to a certain extent, since they ŵ ere authorized by the Act o f 1839, have 
been subject to the sanction of Generals of divisions. I f  commanding officers now 
have the power conferred on them of carrying all such sentences into effect, it 
must be done- in the face o f all these previous arrangements; and i f  there be a pro
bability of dissatisfaction on the part of the soklieiy at the re-introduction of 
corporal punishment, that dissatisfhetion would be much increased when they 
found that the infliction o f the sentence was confided to the discretion of their com
manding officers. When these'points are fully weighed, and in addition to these, 
it is considered that a proportion of our men have enlisted since the abolition of 
corporal punishment, that the characters o f commanding officers of regiments are 
very various, so that powers W'hich might most properly be entrusted to some, 
cannot with safety be confided to others, while the nature and rules of the Com'- 
pany’s service present much obstacle to the satisfactory distribution o f commands,
I  believe that all the main objections to the extension of the powers of officers com
manding regiments will have been presented to the view, and they are in appear
ance formidable enough.

14 . 3 ^ 4  128. But
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Oo.theNeW ar 128. But I  do not myself attach any weight to the argument that many men 
for'^th^East India enlisted since flogging was abolished, and that these might justly complain o f 
Company’s Native its re-introduction. I  have no doubt that much more is included in that argument 
Troops. than ever occurred or would occur to the great majority o f our sepoys, and that if

---------— the power o f flogging were restored, the comparative paucity o f consequent solici
tations for discharge on the one hand, and the undiminished facility o f procuring 
recruits on the Other, would show clearly that the argument in question has no 
strength, whatever; neither do I  perceive any cause to apprehend dissatisfaction on 
other grounds; and a very large majority o f officers who have been consulted have . 
declared their opinion decidedly to the same efteqt; the opinion is nearly unani
mous. Undoubtedly the seeds o f disaffection might be sown by an indiscreet or 
excessive exercise of the power o f flogging, and this would just as naturally occur 
in any other army as it would in our own; but I think the limitations,to corporaP 
punishment made in the proposed Articles or War, are well calculated to conciliate 
the approbation o f our native troops a$ a body, and that these, with the power of 
commutation, conferred in the Articles, will secure every desired object. The 
consideration that the views o f Government will have to be carried out by a 
number o f commanding officers very Variously constituted in judgment and in 
temper, presents the only real difficulty to be contended with. But the ends of 
discipline so manifestly require that commanding officers should have adequate 
means to control their men, and so imperfect must that control be when the 
power to carry sentences into effect, passed by regimental courts martial convened 
by themselves, is withheld from them, that in the choice of evils, for such it is, I 
am persuaded it would be far less olgectionable to all commanding officers of 
regiments to carry into effect all sentences without exception, than to perpetuate 
the system heretofore obtaining of reference to higher authority, I  have, however, 
not altered the Articles in this respect.

129. Perhaps I  may in this place avail myself o f  the opportunity o f briefly 
submitting for consideration the expediency of introducing corporal punishment by 
rattan ; it has many advantages. Being applicable on the very spot, it would have 
all the force o f immediate example; it Would not be inflicted on the naked person, 
nor wdth the ceremonies which render flogging so revolting to the spectator; it 
would leave no indelible marks, nor send trie sufferer to hospital; it would not 
excite the dangerous sympathy o f the man’s comrades, and yet it wmuld give suffi
cient pain to be a punishment to the offender, and to deter others from committing 
offences. I  am convinced that this punishment would render flogging with, the 
cat scarcely ever necessary for offences connected with discipline; and it is well 
suited to the feelings of the native soldiery. But punishment with the rattan is 
essentially a summary punishment, and should be distinguished in this way from 
flogging with the cat. I  would propose not to allow it to be commuted for flogging, 
because this would make flogging still more revolting by direct contrast, and 
neither do I  think it shO'uld be awardable by court martial, because the formalities 
of itsdnfliction as a sentence would be out o f place, and teiid to render it unim
pressive. I t  appears well adapted to the instant suppression ofinsubordination on 
parade, or at drill, or on a march, and for the prompt punishment o f plundering 
and riot on a march. I t  should be inflicted by order o f the commanding officer

, only, without any form of trial, and by the drummers of the regiment. In  short,
I  would propose to make it exactly similar to punishment by the Provost Marshal; 
which is inflicted on view o f the offence, summarily, and on the instant. For this 
purpose I  submit for approval the subjoined Article o f War, which maybe inserted 
after Article 59 «>»

“  Article. For the instant suppression of insolence in the ranks, insubordination 
on parade, and insubordination or disobedience on the line o f march, and for the 
prompt punishment of plundering or riot on the march, the officer commanding 
the regiment or detachment to which the offender belongs is hereby-empowered 
to cause sumniary punishment with a rattan to be inflicted on the offender, in 
presence o f the regiment or detachment, not exceeding in any case three dozen 
strokes of the rattan.”

130. On the punishmentsof dismissal and imprisonment with hard labour, Lieut.- 
eol. Ghalon has in this place (Articles 70 and 71) and on Article 78 also, some 
remarks to the effect that the former is an inappropriate punishment for a soldier, 
and that i f  the latter could be inflicted without involving discharge, it might be

, awarded
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awarded for not more than three months by a regimental court hiartial. Serious On the New 
cases involving discharge,'being restricted to general courts martial, and the 
punishment very rarely resorted to, it is ihost desirable that, i f  possible, arrange- Company’s Native 
meuy sho^ld be made to inflict iihprisdnment* with or without labour, Or solitary Troops.
confinement, on soldiers in military prisons, or at least separately from prisoners .
under sentence by the trimihal courts, and discharge would then not be necessary; 
but, the point involves maiiy consideratiops, on which I  need riot enter.

131. -. Article 72. Lord Tweeddale proposes to specify a certain number of
men, 250 for instance, because troops and companies vary numerically. I  do not 
see the inconvenieiice of using the troops Or companies, rind 250 nieri appears too 
small a command to confer on the coirimandiug officer the power of- an officer 
eommanding a regiment., . '

132. Article 73. The'instruetidri to ' a cdurt^ nirif|Std not ’td award corporal 
punishment^ objected to by  tbe ChmmariQer-ih-*chief rind' the'-Judge Advocate- 
general,.ba§ been’tali eri out o f  this Article'. (Nec Faras. 193 and 194 o f this note, 
founded on his Lordship^ Mihrite previously receivfed).

133. Article 75, Clause 2. Ld^d Tw'eeddale proposes to insert, tfie words 
“ Judge, Sheriff or other officer in charge of any gaol,” who, as; well as every 
“  Magistrate,”  should give effect to sentences of imprisonment with labour. I  do 
not see the object of the suggestion ; the gaols for native prisoners are Under the 
charge o f Magistrates, and in Bengal we do not send prisoners to the great gaol 
o f Calcutta; but as the proposed words may be required at Madras, I have 
inserted them.

His Lordship would also make the officer at the head o f a department to which 
an offender belongs, certily the sentence, and deliver the offender to the Magis
trate. I  submit that as officers at the heads of departments have no concern with 
trials further than as they may be accusers, they are not proper persons to take 
any, part in the execution o f sentences.

134. Article 76. The error pointed out has been amended by simply omitting 
the words ‘ ‘ or transportation,” This article is founded on the Act, No. X lF . 
o f 1844.

135. Article 77. The Commander-in-chief considers this Article unnecessary
with reference to Article 75. That Article relates to imprisomhent with labour, 
or solitary confinement only, and to cases only when an offender is sent to the 
Magistrate: the present one relates to any imprisonment and any offenders; 
its Object is to open, as much as possible, the selection of places o f imjnisonment 
according to circumstances. . *

136. Article 79. The Judge A<lvocate».|^eneral would riot make discharge w th  
ignominy necessarily consequent on any punishment, but discretionary with the 
court. I t  is not the sentence in particular that this Article alludes rio, but the 
seritence o f dismissal or imprisonment with labour for disgraceful offeneps, I  thiriic 
the peremptory provision here o f ignominious discharge is good.

137. Article 80. The Commander-in-chief suggests on the first clause,*̂  thatJhe 
sentence o f the court is sufficient to authorize' stoppages without the intervention 
of the Commander-in-chief. I  submit that it is desirable, in every case where the 
pay of the men is mulcted, that the Commandef-in-chief should know it and 
sanction it p this is the object o f the Article. There is no analogy herO-to fipe®
■inflicted by magistrates; there will be no occasion for additional correspondence' 
with head quarters ; the proceedings might be transmitted without any letter, and 
the Adjutant-geahraJ might enter at the foot o f the sentence, after having sid)'

, mitted it, the order of the Commander-imehief for the payment.
To the second clause, the Judge Advocate-general suggests in addition theso 

words, “  except for the purpose o f eompleting his necessaries under the Regulations 
o f the smvice,’’ I  see no occasion for this addition.

138. Article 82, Clause 2. The Commander-in-chief observes, that as efficers 
’ may be appointed Adjutants after two years’ service, it is inconsistent to allow

them to superintend a court martial, and yet not to allow othm officers under 
four years’ service. But it is very rarely that an officer o f two years’ standing is 
appointed A 4jutant, and at any rate an officer o f whatever standing who is fit to 

- fie an Adjutant is superior to officers in general o f four years’ standing.
14. 3 S , 139. Article
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139. Article 83. I t  is observed that the system o f allowing a superintending 
officer to interpret is unknown at Madras. The objections to it are very obvious, 
and have not failed to be often noticed in Bengal; but there are places under this 
Presidency* at which kn interpreter is not to be had, in Arracan and Assam, for 
instance, and it was for these that the Article provided, and is indispensably 
necessary. But on this topic I  would suggest one consideration, that the inter
pretation of the evidence at a native court martial iS' very rarely from English 
into the tem'aoular foi  ̂ the information o f the court;*that the witnesses them- 
selvek in general speak the language of tho court; it  is for the record of the pro
ceedings and for the information o f the Eoropeari confirming officer mainly that 
interpretation "'is required. This fact considerably lessens the objection to' the 
superintending officer performing the office o f interpreter, when no other capable 
person is available. The General Order by the Earl Moira, quoted by the Judge 
Advocate-general, under date the 8th o f M ay 1816, though correct on general 
principles, did not advert to this view o f interpretation at a native court 
martial.

140. Article 85. Lieutenant-colonel Chalon proposes to add these words, “  and 
no eVidence shall be recorded on revision.” I  think the addition may be made, 
substituting “  received for “  recorded.”

 ̂141., Article 88. I t  is stated to have been decided by the Government o f India, 
on a, reference from Madras, that Act V . o f 1840 was applicable to. the ease of 
hiembers o f a nafive court martial, and that each member should be required to' 
make the affirmation therein prescribed, succeeded by a declaration to the same 
effect as the oath formerly‘required, omitting the religious formula thereof. I  have 

 ̂ accordingly made the necessary alteration, but it has an awkward appearance.

. Lieutenafit-colonel Chalon proposes to swear an interpreter, to interpret well and
truly, according to the best o f his skill and judgment, instead o f the form given 
in this A rtic le ; but the form appears necessary, as it embraces the preservation 
of secrecy, to which an interpreter should be sworn, as he remains present in closed 

' court at the passing o f sentence.

142. Article 89. The proposal to provide for procuring false evidence in this 
Article is unnecessary; it is provided for in Article 68.

143. Article 90. In  lieu o f “ these Articles,”  I  have adopted the suggested 
words, “ military law.”

» 144. Article 91. Lord Tweeddale observes, that Provost-marshals should be 
fc appointed by the Commander-in-chief in the field, not by G overnm ^t.

«  y ,1, »

This Article is taken word for word from Article 91 for the Company’s European
troops. ♦
■*
. 145 . Article 92. “  jSTo h e ir”  appears better than “ no nominated heir,”  which, 
his Lordship suggests. The former includes the latter, but nut vice vers&t
5, 146. Article 93. The suggested words, “ or nominated in the regimentaji^re

gister,” have been inserted. *
a * A #

/»447. Article 97. The words “ or cqmmute, or mitigate, or remit,”  have been 
inserted: tis proposed. * *

148. Article 98'. The suggestions on this Article are, not followed, the Article
having been altered already, {see para. 51 of this note.) .

• vl
149. Article 99. The Judge Advocate proposes to insert “  military”  before 

“  offence”  in' the seventh line, to prevent evidence of previous convictions being 
taken in trills for civil offences. I  have inserted the word, but this Article was 
riot imended to apply to trials for civil offences.

The proposal to add a proviso restricting the court to such' sentence as 
may.be awarded for the offence o f which the offender is found guilty, is unne- 
cessary  ̂ ample provision for this very purpose having been already made in 
the concluding words o f the first clause o f this Article. Lieufenant-colonel 
Chalon states his objections, to taking evidence o f previous convictions, on the 
principle that the culprit has already satisfied thp law for his previous delinquencies. 
I  think this evidence often bears very hard upon .a prisoner, but it is clearly right 
and just that a distinction should he made in the sentence between a first offence

and
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a;nd the case o f a frequent offender. The provision is taken from the Articles for 
the European troops.

160. Article 102. The Commander-in-chief proposes to omit this Article, and
to leave minor punishments to be regulated from time to time ha general orders. Troops 
But should it be determined to keep this Article, his Lordship makes suggestions 
for alteration, which consist in adding loss of step in seniority roll at discretion, in 
amplifying the description made of awardable punishment^, and, in extending, the 
periods o f confinement to barracks. I  submit that the Article a  ̂it stands is Suffi
ciently explicit in describing the punishments; that loss of seniority is too severe a 
punishment for a commanding officer to award, and that confinement to barracks 
for 80 days is much more than should be awarded. • ..

The proviso regarding soldiers in confinement being ordered to attend drill, is, 
as his Lordship remarks, inapplicable to solitary confinement, and of course was 
not intended to apply to it. Bnt it is applicable to imprisonment in the ĝ ârd 
or defaulter’s room, and may therefore be allowed to stand. This proviso is rieed^dj 
because a question has been raised in Bengal, whether men in such confinement are 
liable to drill. , >

161. Article 104. The Marquis of Tweeddale proposes a new draft of-tliis 
Article, but I  submit that the present Article is better.

152.. His Lordship observes that no .provision is made in these Articles erf 
to continue the option of being tried by European instead of native courts mar
tial, which the Madras troops liave enjoyed since 1829, and which his Lordshifi 
considers highly desirable. The main argument is that the practice brings the 
Eurppean officers and the men into closer contact with benefit to both^ and his 
Lordship has given the draft o f an Article o f War for the purpose. On this draft 
I  would submit that, i f  the measure be adopted, the numbers o f European officers 
to form the respective descriptions o f courts martial should correspond with thds© 
provided in these Articles of W ar for native courts martial respectively.

153. I t  will be seen in one o f the papers which accompany this note, that the 
Adjutant-general of the army expressed himself favourably to this measure, and I  
had at first taken the same view of it. The Commander-in-chief jn India di^ not 
feel himself competent to give a decided opinion on the subject, not being suffi
ciently acquainted with the native army. 1 purposely omitted providing for this 
measure in the draft of the Articles o f War, because, after consideration o f the sub-, 
ject, it was omitted in the Draft Articles of 1838^89, because it was altogethfer un? 
known in the ijative armies of Bengal and Bombay, and because it appeared to me, to , 
have an obvious tendency to lower* the native officer in the eyes o f the men. * € 
would beg to refer On this point to the observations o f Sir Peregrine Maitland, when 
Commande^-in-chief^t Madras (Cons, Legislative Department of 20th May 1839,̂ ^
No. .9); my impression, on the whole, is, that it is not desirable to intipduce înto. 
the Bengal Army, nor into the army of Bombay, the option of trial by European 
or by native courts. I  doubt whether it would be well received, or work well. It is 
a privilege o f which the want has never been experienced, and on the p re^ ^  
occasion o f re-introducing corporal punishment, I think it would be unwise tq legis
late in any way calculated to Iciwer the respectabUity, and so to lessen the zeal,-ef^ 
native commissioned officers. * *

154. In regkrd to the Madras army, as the measure is so strofigly urgdd by fhe
Commapder-in-chief (who is also at the head of the Government), and appears te 
be.' beheficial, and as the privilege has heeh ̂ in o]^eration Since the year 182&, I  
conceive that it may be allowed -to continue, and that an Article to.the effect of 
that proposed by the Marquis of Tweeddale, but in the words of the draft here 
subjoined, may be inserted after Article 91:—  *

“ Article. A t  any Presidency where the native troops have hitherto been 
authorized to claim to be tried by European court martial, every person amenable 
to these Articles of War, and who may be under orders for'trial by a court martial, 
shall have the right to claim to be tried by European officers, and should he make 
such claim, the court shall be composed of European commissioned officers, and 
the proceedings shall be governed in all respects by the provisions of these Articles 
of War.”  „

14. 3 s 2 15^. The
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155. The Judge Advocate-general suggests some additional Articles to provide 
for drunkenness,’on or off duty, or on parade, for forfeiture o f pay by men absent 
VPithout leave, ^ d  for the securing of captured stores for the public service.

I f  6. So very Yare is the offence of drunkenness in  the native army, that it has 
purposely been omitted in the several drafts o f Articles which have been prepared. 
I  think it need not be specially provided for, but may be left to be dealt with, 
under the 54th Article o f War, and made liable to corporal punishment, as pro
posed in the Confidential Questions, No. 12.

157. The forfeiture o f pay by men absent without leave is a reasonable and just
■ ‘penalty, but the same bbjections that apply to mulcting the pay o f men in confine- 
;^ent, preparatory to, or in pursuance of sentence, apply equally to making deduc-

' tions from the pay of absentees, (see paras. 78 to 84 o f this note). In either 
case, they are absent from their duty, whether it  be by committing an offence for 
which they are necessarily confined, in order to trial, or by absenting themselves 
without leave.

158. To make an Article for securing for the public service all public stores, 
&c., taken from the enemy, appears to me unnecessary in a code o f Articles for

*' native troops. The duty o f  securing snch stores devolves on officers commanding 
’'"in chief, and the l04th Article for the Company’s European troops makes them 
\ responsible for any neglect in this respect. That provision appears to be quite 

.. sufficient for the purpose.

• ' ■ ‘ The Confidential Questions.

"  159^ In considering these, I  propose to notice, first, the replies made by the 
■ I ' chief ̂ .military authorities, and subsequently those elicited from the officers of the

■ .three Presidencies, to whom the Confidential Questions were sent; but as 
 ̂ ‘j.he opinions given are based upon experience acquired in the armies o f the three

•Presidencies respectively, and are applicable to each army separately, it will be 
i , convenient to examine them as much apart as possible.

160. The Confidential Questions are 17 in number, and may be divided into the 
'■ following parts, and in this order it is proposed to consider them.

1st. Corporal punishment, questions. 1, 2, 3, 8, 9, 10, 11, 13, 14,15, 16, 17.— 
The "purport of these questions is to ascertain whether discipline has relaxed; 
whether in consequence o f the abolition o f corporal punishment; whether to- such 
a degree as to make its restoration expedient or absolutely necessary; whether 
injurions effects have been felt on service ffom the abolition ; whether flogging has 
been necessarily inflicted on service, and With what effect, Vhether power to com- 

> mfite sentences o f corporal punishment might not be given with good effect to 
confinning officers and convening officers authorized to instruct a court not»to 

^ward corporal punishment so as to restore flogging, without creating bad feeling; 
wjbat fhe*-*topinion o f the native officers and well-disposed men is to its restora
tion, an^ what the abolition has done, Or the restoration of corporal punishment 
woulfl effect in regard to recruiting.

 ̂ 2d. Question 4t*—This inquires into the comparative increase or decrease of 
crimes since the abolition, and calls for returns.

3d. Questions 5, 6, 7.— These relate to the effect of dismissal, o f  imprison
ment with hard labour and dismissal, anfl o f solitary confinement, as punishments 
and as Substitutes for fogging. ■“

’ 4thj|. Question 12.— Whether corporal punishment might not, beneficially be 
„ limited to the higher military offences, without necessarily entailing dismissal, and, 

in  rare instances, aS in the field, made awardable for disgraceful crime and fol
lowed by dismissal, while imprisonment with hard labour and dismissal should be 
applicable to every disgraceful crime, and for such gross military offences as re- 

’ -quiped the discharge o f the offender., * *
161. The Commander-inxchief in .India has not replied to the Confidential

Questions separatelyt. - .

162. Commander-in-chief at Bombay.—-First. On^hose relating to corporal 
punishment, as -above "placed together,' the Qommander-in-chief at Bombay 
replies, that discipline has relaxed in the Bombay arm,y since the abolition, in

•' consequence
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consequence chiefly o f the impediment presented to the immediate and visible Of« the New
punishment of ofiences; that the modified restoration.of flogging-in cases requiring Efstlndia
immediate example is highly expedient, but it is not stated'to be absolutely Company’s Native
necessary; that no-'doubt injurious effects have been felt on servijce from the aboli- IVoops.
tion ; and that, besides the want of example, prisoners express desire to leafe the * ——<— ~
service, even though it be feasible only by undergoing imprisonment of any
description ̂  that the power o f commutation would be highly beneficial J that the
power o f instructing the court not to award corporal punishment is desirable; that
in this way flogging might be restored without creating bad feeling, and to the
satisfaction of the well-disposed men; that in former years, when flogging was
carried to an unnecessary and censurable extent, men o f Excellent character, who
made good soldiCfs, were procured, and men o f the same description might still.be .
obtained. *

163. Second. On the subject o f returns showing the increase or decrease of 
crimes, little information has as yet been received from Bombay, but an abstract 
of the returns is promised.

M -
164. Third. In regard to dismissal. Sir Thomas M ‘Mahon states, that it has 

proved ineffectual; that it is in some instances severely felt by the individual, ''but 
this is unknown to his comrades; while, in many cases, it is to the discontented 
characters the desired release from the service. In regard to imprisonment ivith ■ 
hard labour, his Excellency states that punishment to be ineffectual; and that ' 
though in some cases it may be considered a degradation, it is not so view.ed'in ' 
others. O f solitary confinement, his Ex;cellency remarks, that i f  judiciously applied . • 
it might be made a very effectual punishment, but that it is not generally resorted
to for want o f means, and because it is not sanctioned by the Act No. X X II I .  of ,
1839. His Excellency cites the rules established in clause 2> section 7 of -Regu* 
lation 14 o f 1827, as practically found efficient in the criminal gaols in the Bopibay 
Presidency.

*1

165. Fourth. Sir Thomas M ‘Mahon gives his opinion'in the affirmative in 
regard to the beneficial effect 011 the discipline o f the army, should the greater 
military offences and disgraceful offences be punished in the way Suggested in the 
12th question,

166. Major-general Sir Charles NapieFs replies are to the following effect^:
First. That he knows not whether discipline has relaxed sihc6 the abolition of

corporal punishment, but thinks its restoration necessary; that the greatest fact 
proving the inadequacy of the substituted punishments is, that 'wheh..most waited, 
as in the field, they tennot^pe enforced; Snd his Excellency has himself frequently 
bad men flogged, but does not know the effect o f this on the niinds o f the sepoys;
^ a t  the po\yer o f commutation is worth trying, it being understood that the good 
men do not object to the existence of eoi^oral punishment, and his Excellency

that "J 
bad

feeling, and that the native officers and Well-disposed men are in favour of, the 
power ^  flog. ^

167. Sir Charles Napier does not reply to the quesfjon of increase or decrease 
of crimes.

 ̂ 168. Third. . His Excellency considers that dismissal is not an effectual, btit a heavy 
punishment; that imprisonment with hard labour is not effectual as n .^substitute, 
as it cannot be inflicted when punishment is most required; yi%. before an enemy, 
or in marching? that it is a,terrible degradation to a good soldier, but npne at all 
to a bad one.'* O f solitary confinement, it is only observed, that it is not practised. 1 
in the Bombay army.

169. Fourth. His Excellency sees no occasion for dismissal being made a neces
sary consequence of any other punishment, and thinks should be allowed the 
power o f repentahce,, and a fair start again, since many,a convict has reforMed.

I *10. A t  thesame time with hi^ replies 40. the ’ Confid ential Qimstions, Sir Chaides 
Napier transmitted*a paper .of ojbservatipns, pn the necessity o f restoring corporal 
punishment in the Indian army, The observations embrace other topics besides 
this, but which-his Excellency considers to ̂  come ,wilhm the scope o f the main

14. , 3 S 3 "  ; . subject.
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subject. , In these* observations the severe effect o f hard labour in irons along with 
felons is strongly;.depicted, -especially in regard to .a man V ho perhaps .once only 
has broken the-rules of discipline, ^nd is not a Hardened character; and the error 
is pointed out of punishing the belly, according to the proverbial expression of the

---------- - sepoys, instead of punishing the back.
« * * %

17L. In Sir .Charles Napier’s work “  QA Military Law and* Flogging,” printed in 
1837, the evils of corporal punishmei^t- are prominently exhibited as consisting, 
,1st. In  its being torture ; 2d, Torture o f 'Very unequal infliction, as it depends on 

,,the^fi*bke o f the drummer; 3d, And partly on the ohtuSe or acute feeling of the 
. shflerer  ̂ 4th, And partly, also, on the influence of the commanding officer and the 

* ‘ drum-majors on the drummers ; 5jth, It is observed that a man’s health cannot always 
. he ascertajiied at the time when he is punished ; 6th, That climate makes much 

difference ig  individual cases ; 7th, That the first infliction is the most cruel, the 
back becoming c îllous, and tbe sufferer less punished as he deserves it the more;

. ' -8th, d hat the sufferer is indelibly branded as a felon and that there can hardly
Sic origl '.be  sti*’onger argument against flogging;* should be abolished in time o f peace, and 

. ,  jcoritinued in time of war  ̂ only because it is indispensably necessary. ,
' , i.' *•.'

\ •. »• I72.* Inf the observations notv transmitted, Sir Charles Napier writes in a great 
'• , “ , degree consistently with his published opinions, in strongly advocating the 

* '  ffestoration of qprporal punishment, as he declares that “  our Indian army is always 
 ̂ 'in the f i e ld f i f id  it would appenj* to be •under that view o f the service that his 

Exeellfenfcy states his conviction, “  that the power o f inflicting corporal punish- 
;ipent must he restored, whether the sepoys like the measure or not, and at once,

■ - ,too,‘ .oi’ tlje "observation o f the Governoi’-general o f India will assuredly prove pro- 
pihetic,’ ihalT;delay tends to confirm the General Order "of 1835'by usage, and 

. .' weakens the power, as W'̂ ell as the right o f returning to the former system of 
, • disciplin'e,’*’

 ̂ 173 ./I submit, that it can hardly, with accuracy, be said o f the Indian army, a?
.. situated in* the three Presidencies, that it is always in the field, and there have 

hBen4ong jferiods of peace to which the assertion cannot apply. I t  is therefore to 
^.he^l-egretted that Sir Charles Napier’s observations proceed entirely nn that 

assumption, because we thus fail to ascertain his Excellency’s sentiments on the 
main, question, the applicability o f corporal punishment to the n^ ive soldier con- 
sidered in his ordi|iary Circumstances; and the deficiency is the more td he regretted, 
beeWse from the tenor o f his remarks on flogging, as published in The work 
I '  have noticed, his Excellency evidently considers that punishment highly 

'objectionable'in Itself, and unfitted even for the British soldidr in the time of 
peace. , < .

174. The Commander-in-chief at Madras has not replied to the Confidential 
Questions, hut in a Minute, dated 15th November 1844, his Lordship states his 
sentiments in reply to questions firom the Government of India, bearing oh cor
poral punishment, and its substitutes '; and these perhaps may be most conveniently 
noticed, together with the opinions o f the Government of Madras and Bombay, * 
after the remaining teplies to the Confidential Questions shall have been considered.** 
These documents contain the opinions, and report the experience*Of general and 
other oflScers in command, ̂ nd on staff employ; and for uniformity’s sake I  propose  ̂
to take them pp in the order o f the four portions into which I  have before divided 
the‘Confidential Questions (see paragraf>hfc,*i6.(X above). '

» . -I w. ‘i*
175: First. Out of the 65 officers o f the Bengal Presidency, to •w'hom the ques* 

tions were sent, 62 have futnished replies, and it is probable t l^  remainder have 
either not received the paper, or have been unable to transrnit their answers; o f this 
nnpiher four are adverse to the restoration o f corporal punishment, one considers 
it indifferent, four consider it not generally expedient or absolutely necessary; .the 

' remaining 55 advocate the restoration more dr less strongly, and the'*general feel- 
,ing  ik in  favour of much restriction. Tbe testimony to the. relaxation o f discipline 
is veiy general, and it is attributed -to. the abolition o f flogging principally, and to 
other causes combining with^t, siiclk^s, the deducing o f the-powers o f regimental 
commanding officei’S, thd*^lnt h f 'effecffiar shB^ftutesyfor corporal punishment, 
foreign service, heavy duties and frdqiiepf  ̂marches  ̂ want o f sufficient attention to 
the men on the part o f the officersj'thp introduction o f men o f had character, who, 
before the abolition, wo.uld ndt.liare daire'd .to enlist; o f the effects of the abolition,

. . t. . , r ‘ ' as
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as regards troops i u t h e  field, comparatively few. cap speak; bjut an instance is 
given o f  a  daring a c to f  plunder and resistance iri China (^ee Lieut.-colonel Lloyd’s * Itfdia 
answer to' Question 8), and allusion is made by several oflScers to „the campaigns CompanyV Native. 
in Affghanistan as illustrative o f its i l l ‘effects, the substituted punishments having Troops.
been impracticable. I t  is stated that in China and in A% hanistan, flogging by ------------ ‘-
the Provost Marshal was necessarily inflicted, apd with th^ best possible result.
(S e e  answers o f Cdlonel W ym er, Colonel Palm er, Lieut.-cOlonel Stacy, Lieut.- 
colonel M'Layen, Major Qsborn, to Questions 10, 11 .)

176 . On the commutatiosn. o f  seiltences,-as proposed in the 13th Question, a ll 
the officers except four are favourable to the proposal. I t  is observed by* several 
that the confirming officer empowered to commute, should be the cmnniandihg, " *
officer, or the officer who convenes the court.  ̂ \ ‘ 'r “

■ »« * *■
1 7 7 . There are 1 7  ofiicers in favour of' occasional instructions to a coWt. martial:

not to  award Cotporal punishment (Question 14 ), and the seatimenfs o f £\kp*more,.; 
are d ou btfu l; the remaining 43 are against the proposal.^ ' * ‘ ‘

178. On the important question (1$), whether, under the restriction^ mentjohed,' ‘J

corporal punishment might he restored without producing bad feeling tor fliscbn- 
tent, and preventing enlistm ent? all but nine are decidedly of opinion that no such, 
effects would ensue. O f  the nine excepted, several consider that th^ feeling Vould , " 
only be temporary, and m ight be explained, accompanied by granf offliscjiarge to~̂ ', < 
those who wished for it. O n e individual supposes the experiment o f reftdriifg , 
corporal punishment to be dangerous; but even he thinks that, like the-abolition, > • 
the restoration would be received tvith apathy; and one officer pronouqCes it  a 
delicate question. > *  . *

179 . There is a very general testimony that the native officers and the. good men- 
are very favourably disposed towards the restoration; that it would not Vender, fer 
cruiting more difficult, that the abolition did not assist recruiting, and thatffieithet*^' 
men o f  more high caste or family, nor more relations o f the soldiers, b a te  enlisted, 
in the interval* It is observed by several officers, that men o f worsd  ̂ caste^apd* " 
worse description have enlisted since the abolition, who would have not Tmituned -.1 
into the ranks previously. I t  is stated by many, that disinclination, to enter tfife* 
service is not attributable to the substitution o f hard labour for corporal puqish^ 
ment, b u t to various other causes, such as» the increased prosperity^^f'the provinces, 
rendering the people-independent of employ in the army, and because th e ‘service
is altered in many respects, as in the increase o f duty over an extended territory, 
the frequency o f marches, and the distance to which men aiVrelhoved from their ♦  
homes ; foreign seryice; the abrogation o f the privilege o f priority o f  suits in the 
civil courts conferred on soldiers by Regulation 15  of 18 16 ; the prohibition o f 
hearing b f  cases not submitted within ene month, under A ct I V . o f  1 M 0 ; thu 
restriction o f family remittances to the period o f the issue of pay. M ajor Qraigidt 
who commands the regim ent at Klielat-i-Ghuznee, mentions (s e e  his answex to 
Question 9) the difference oh several occasions in Affghanistan in the conduct o f . 
troops under subjection to corporal puftishment, and the troops exempted from 
flogging ; and in his reply to  Question 2 , he notices the good effect o f that punisB- 
ment which was awardable to his regiment for three years after its abolition in 
Bengal. • *

* 1 ’ *
180. Second. The fourth question is  ̂directly answered by a few  *onfy, but

these officers declare that crim e has Increased since the date o f tlie  abolition o f 
corporal punishmipt. _ ^

181. W ith  few exceptions, the returns obtained are from those corps only to 
the commanding officers o f which the Confidential Questions were sent, so that tbe, 
status p f  crimes in the whole Bengal A rm y is not ascertainable from these papers; 
but we have/returns from 39 regilnents, which may be taken to convey a 
criterion of thd whole. As to the form o f returns, which has created embaferass'; 
ment, I  beg to observe, that, it was made at (he commencement of m y late serious: 
indispdsition, and carried though, the *press,'Sand'^rculatpd whem.1 w as unable to  
rectify  its x>bviou  ̂;,errdr% l^ijoiir ttir^^/et.nbh’S'pl-appears that the eases tof . 
desertion were nearly the'isame^ijif the fw q-periods referred to ,.w h ile• thdsp o f 
absence withpqt leave are much- more 'numerous “ip th e  latter period. Cases o f 
m utiny and mutinous conduct in this period have decreased more than.half;

1 4 . .* * 3  s 4 ' ' . '  ■■ those
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those o f insubordination are nearly the same as hefore^ t̂ hCsp o f  neglects o f duty 
have increased in the proportion nearly o f 1 2  to  I'O ; minox* m iscellaneous offences 
in the proportion of to 5 .  There is an increase ‘o f 1,0 in, disgraceftjl offences; 
and thefta have greatly increased. ‘ . T •' * ‘ '

18^. Aniong liie pap'fers, I  have-put np a return sh o^ n g.th e  com parative mphher 
o f native soldiers cpnvicted o f > dffence| for fi-AlOiye^rs preceding, ^ d  for-fivp-years 
imihediately subsequent to th e  abolition o f  c'orporal-puni^m ent. N o exact com
parison -with the returns obtained .on the'present e v a s io n  can Re made wjth this 
return, because the latter embraces fhe whole B e n g a l’‘native a r m y ; but it  m ay 
be useful to pxamine-this document. I t  must be  obseryed, however, that during 
nearly the whole period o f  five years after the abolition o f flogging, dismissal .only 
wa^ substituted for it, and th e little  impression m ade by that punishment is seen 
in.,the increase o f offences im m ediately connected w ith discipline ; and though 
imprisonment with hard labour was so novel during the last few  months o f the 
period in question as to account in some measure for its not having riiuch effect, 
yet i't cannot but be remqyked, that the small portion o f  th e  year 1840 sho|v  ̂ an 

. increase o f  offence which is inconsistent w ith the notion o f any great 'dread attend- 
J n g  ttiht, punishment. T h e extraordinary jncrease o f numbers in the years 1841, 
and 1842,^as given in the return, goes further to show the ineffectual nature-of 
imgrisoAfiient with hard labour îs substituted for corporal punishm ent; but in- 
Tegard to/all the returns, i t  should he remembered, as has before heeAreniarked, 
that many moj^e offences Were brought to trial when it  became practicable to, inflict 
imprisonment "With labour than used previously to  he the cose, and th at ’̂ a greater 
Jatitudh was token in awarding that punishment than was probably intended when 
iit was first legalized; y e t  if, notwithstanding this greater frequency of' qwardiu'g 
it, crime increased as it did, the proof is strengthened o f the ineffectual character 
o f this punishment.

183. Tflird. In regard tp the substituted punishments, the testim ony is very 
general thgt dismissal is not an effectual substitute for corporal punishm ent; that 
it is little  cared fo r ; men who cannot obtain discharge, frequently conjmitting 
offence in order to quit the sm vice, even by sentence o f dismissal; th at to*a soldier' 

* q f long standing, who is looking for promotion or a  pension, it  is a  severe punish
ment, because he has no means o f obtaining a livelihood out o f th e service, but to 

.thfe y'ouHg soldier it is o f no consequence. ' ,
* ' ..

184,, 'W ith  respect to imprisonment w ith hard labour,* the opinion ‘is  general,
' that it  is not an effectual substitute for flogging, that it  is not properly enforced^ 
under the present system, and that bribes enable the m ilitary prisoner to  procure 
exem ption from severe labour. I t  is declared b y  one-half o f the officers con
sulted to he a degradation, hut some of these state the degree o f  degradation to 
be slight, and some declare it  to  depend on caste, or on the nature o f  the crime, 
and to-lxe far less serious in that respect than corporal punishment. I t  has ,been 
seen (paragraphs 55, 56) that the Comtnanderrin-chief in India objects Jtm  this 
punishment for any but the more serious m ilitary offences or disgraceful crimps. 
T he only offences exem pted from imprisonment w ith hard labour in the propose3 
Articles are those mentioned in Articles 4 7  to 54, which ar$ minor delinquencies 
(s e e  paragraph l7 ) ,  and those in Articles 65 to 58 which are offences incident to 
courts m artial (s ee  paragraph 18), and this arrangement is the Curtailment o f th e 
practice under A c t  N o. X X I H -  of 1839. I think there is much, room fo'r ohjec- 

. tion to the application o f  th is punishment for minor offences m e r e ly . pailitary, 
•but some o f the crimes w hich the Commander-in-chief would exem p t, such as 
’ persuading to  desert, taking bribes, false certificates, false returns; m aligning, 
extortion, profaning places Of worship, plundering, carrying bludgeons, selling or 
spoiling arms (Articles 24, 27 to  30, 36 to 39), may, I  conceive, be, appropriately 
punished by imprisonment w ith  hard labour. I  would propose, aceordingly,' to 

‘ transfer the remainder, viz. A rticles 2 2 , 23, 25; 26, 3 1  to  35, to the sujhdivision 
o f crimes not .punishable w ith  corporal ^tinishment or iinpriSonmWh w ith  hard 
labour. . • , ' . * • *

'18 5 . In  regard to solitary confinement, thqprevaleiit re^lyis, that ft is unknown 
as a punishm ent in B en g a l; several officers are *qf hpinion that it J s  incapable 
o f strict enforcem ent'on account o f  the'religious eustoifis and" prejudices o f  th e 
Hindoo sejpoy. Itfis  uot considereil UkeIy to.be r^ a rd e d  with.dread, npr effectual,

, ' . k ' . . , - ‘ , onlesa
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unless it  .inyolved'forfeiture o f gay during the tim e o f confinement.. One officer On the New 
(Lieutenant-coloiiel Wilfiamsoh) mentions i^  Laving Been tried 'mth nmive dtum- 
mers and .hiusicmns, -and V .itji’very'saluta'ry effect. Another (Lieutenant-colpnet Companŷ s Native 
Syers) statesdt to have been somefhhes iuflifcted, and tl^at was-felt apd'dreaded, Troops.' '̂* 
but hfid no ill effect on.*yid,healtli.of'’ thd','prisdhers; *and yet Colonel'iPalstner, - — .— — — 
who speaks o f the  ̂ saine celi^,to» wbich^ Lieutenant-colonel ^^yers 'alludes, the- • 
experim ental ones b u ilt ’̂ at K urnaul, deojares the punishment not to* have been ‘ 
dreaded Major G ray ,jnentions his having pfeced a man in solitary con-
■ finement for 28 days without 1 fijury*to his*liealth, and with the desirpd good 
feffect, - ■ '  *

186. Fourth. On the arrangements proposed in the 12th question for punishing, 
the greater military offences and disgraceful crimes, the opinions o f ^3 officem 
are, that dismissal should necessarily and invariably follow the infliction of. cor̂ . 
poral punishm ent; one officer would make it a general fule ; one considers that*" 
it should invariably follow a certain number o f lash es; and one gives a doubtful" 
opinion; but a great majority do not consider it  indispensable ffiiat uOrpbr^l . 
punishment should be followed by discharge, or the necessity o f dismissal a^om - « 
panying imprisonment with hard labour J the opinion appears unanimously in the*. 
affihnative. Therpis a very general assent to the proposed ad op tion 'of Corporal 
punishment and of imprisonment with hard la b o u r; but a few o f the^ officers 
observe that imprisonment w ith  hard labour and dismissal are not.uusuitable as'

’ puhishments for purely military offences, that they are not dreaded. Some sug«- 
gest the more general Application of flogging as the better punishment o f'th e  
two,' and .'that differences m ight be made in regiments according to their character? 
and past conduct. I t  is also suggested that men imprisoned with hard labour . 
should b e  branded to prevent their re-enlistment.

187. In  the army of Fort St. George, the Confidential Questions were sent to 63 ,
officers on the 2d and 3d questions; regarding the expediency and necessity of 
restoring .corporal punishment, there are but four adverse to its re-introdifctibn^ 
besides *tVo who give no opinion; and nearly all who are-in favour of the measure 
declare it absolutely necessary, under restriction. T o  tli6 15th  question, the reply o f  ̂ * 
Lieutenant-general Sir**John DoVeton is, that the restoration of flogging would pro
bably create a mutiny. M ajor-general A llan  considers that it might at'flrst preat© , 
a  little  sensation amoilg the bad cbaj’acters, but would not injure enlistm ent; and 
M ajor Sinclair, tb a f it  may* at first astonish the sepoy, but he ought not to consider - 
it  a hardship. Two other officers seem to think it  plight excite dissatisfaction 
among thp bad m en; but the great majority are o f opinion, that neither dissatis
faction nor bad feeling would enSue, nor enlistment be affected by the measure.

188. In regard to the substituted punishment, d ism issa l is very generally- 
declared to be ineffectual, and to depend on the length of service o f  the Indi
vidual, b a t it  is considered severe on the sepoy o f  standing. Ifa p r iso n m efit  

h a r d  Id bow r  is stated by about 29 officers to be a degradation, and some declare it 
to be very serious, but the m ajority are not o f that opinion. It is generally con
sidered an effectual substitute for corporal punishment. Solitary confinement is. 
declared by a large majority, about 27, to be effectual and dreaded by the men, 
but the remainder pronounce it  ineffectual. The recommendation to extend- it 
beyond the existing limits is very general, and it is observed that forfeiture o f  pay 
in confinement would be advantageous. In  the Presidency of M adras, solitary 
confinement has been carried into effect, under regulations daid down in the *,
Standing OrderS; but the papers which I  have seen do not contain these. It is, 
however, unnecessary here to enter into a consideration o f the detail o f solitary 
confinement. The cells in use in the Madras Presidency are considered by mosi^- 
o f the officers who have reported upon them to be w ell adapted for the purpose; 
but I  have no ‘information of particulars as to. their construction. I t  has been * 
seen in an earlier'part,of this* note, tffat the’ Commander-in-chief in Jndia cpn- 
siderS*it scarcely possible to carry solitary-co.nfinement into effect, and that such is 
the opifuon' o f Several officers who havq. answered the-qUest^ns. 'T h e  cells*.,  ̂
erected as an ex^rim ent-aif Barrackpore' and F:urnoul werp'made on the plan sub
mitted b y  the M ilitary Bogird, ift their letter, N®: 5 f ^ l ,  dated 4th February 1840, 
which is p ut up M th -the qthpr papers acconlpariying this note. That plan was at 
the same tim e authorized' af Bom baylfbut-only, experim ehtally'at brie qr two 
stations, and the remarks of S ir Thoinas' McMahon jpn the subject have ’’begn

1 4 . • ' ‘ •jT '* ‘ ’ * above
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above noticed. I  can see no reason w by solitary confinement should not be regu
lated nearly in the same w ay at all th e  Presidencies, regard bein g  had to the 
prejudices o f the Hindoos in Bengal and Bembay". But until the details ctin be 
settled, the instruction to a court martial not £o award solitary imprisomnent, as 
provide‘d in A rticle 73, w ill obviate any difficulty. " ’ »

J89. T he returns from Fort' St. G eorge "Exhibit a great increase o f crime, 
during'the latter period o f nearly years, showing that the substituted punish
m ent o i  imprisonment w ith hard labour is ineffectual. T he increase is greatest in 
offences immediately affecting discipline.

190. W ith  regard to the other points o f inquiry in the Confidential Questions 
relating to the eflbcts on recruiting, which th e abolition o f corporal punishment 
may have had, and the effects on enlistm ent w hich its restoration may probably 

.produce, it  appears to  be sufficient to refer to th e letter from the A ctin g  Adjutant- 
general o f the M adras A rm y to the Secretary to  Governm ent M ilitary Depart
ment, N o. 114 , dated 6 th February 1845, w hich contains the view s o f the Com
mander-in-chief on the existing causes o f  deterioration in discipline, and on the 
remedies applicable to  it.

191 It  remains now only to advert to the sentiments o f the Government of 
F ort 8t. G eorge and Bom bay on the question o f  restoring corporal punishment.

' 192. T h e  Governm ent o f  Madras consider that corporal punishpimif ahould be
restored. In the m inute b y  the Marquis o f Tw eeddale, as Commander-in-chief, 
dated 15th  November 1844, bis Lordship suggests that as two-thirds o f the sepoys 
have joined the ranks since flogging was abolished, commanding officers should at 
first, and for some tim e, b e  jequired to refer to Generals o f  Uivisions,*or to the 
Commander-in-chief, before inflicting sentences o f  corporal punishment. His 
Lordship considers* the restrictions on flogging in the proposed A rticles o f  W ar 
.to be m ost judicious and appropriate. I t  is stated not to have been the practice in 
the  ̂ M adras army to discharge men who w ere flogged, unless th eir crimes were 
disgraoeful, and their characters incorrigibly bad. T h e abolition o f  flogging is 
declared to  have made not the slightest difference in recruiting, unless it  may have 
done so b y  rendering the service less popular than before.

193. H is Lordship is m uch averse to  the proposed occasional instructions to a 
court m artial not to award corporal punishment. B u t it has struck m e on'perusing 
the rem arks made, not only by his Lordship, but also by the officers who have 
replied to  the Confidential Questions, that the object in view in instructing the court, 
and th e proposed mode o f doing so, have been misapprehended. I  suspect the 
term  “  instruct” has been taken to im ply an interference w ith the trial, and an 
intim ation o f the commanding officer’s opinion on the case. I t  was by no means 
intended to interfere With the judgm ent o f the court on the merits o f  a  case, so as in 
any w ay to influence their finding, but solely to prevent the passing o f  sentence o f 
corporal punishment in the event o f the conviction o f the culprit for an offence 
liabie to  such sentence. W hen a man is placed on his trial, the court must conclude 
that the commanding officer who brings him before them considers the man guilty, 
and in reality the proposed instruction to the court adds nothing to this conclusion; 
it  is o f a  piece w ith the arraignment o f the prisoner, as far as that act intim ates 

. the opinion o f the commanding officer, but it is nothing more. In  fact, although 
w e have no precedent o f  an A rticle  o f  W ar empowering instructions to  a  court, 
martial relative to, its sentence, the proposed instruction is essentially nqthing more 
than is Oxemplified in the confiflential circular, dated Horse GuUrds, 2 4 th  A u gu st 
1843^ b y  which corporal punishment was directed to be applied to certa in  offences, 
and to those only. The Articles o f W ar, for the Queen’s service authorized cor
poral punishment generally, the circular directed its particular^ application. In  
like manner the proposed A rticles for the native army authorize corporal punish
m ent for various offences, and the proposed instruction to a  court m artia l would 
prevent its infliction in  certain cases. Indeed the circular adverted t a  w ent much 
beyond the proposed, instructiom in stating the offences to  w h ich  corporal 
punishment should be * applied, while all other offences shouM b® exem p ted ; 
whereas the present pjOposal_. is, not to apply it  a t a ll, but only to  prevent the 
application o f that punishment in any particular- instance. T h e  individuality, 
however, o f  the instances in which it w ould be exercised, seem s*to m ake a 
difference, which renders the proposed instruction liable to be misrepresented.

* 194. The
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1 9 4 . The power, of.com m utation given in the Articles appears on the whole Ou tlie New 
sufficient. The proposed power to instruct is novel, and that is one objection to EastTndia 
it, though n o to f aiiy consequence, i f  that were a ll; but as among the very persons Company’s Native 
who would haye to carry Out this provision, a very general objection to it appears Troops.
to exist, and as that’ very feeling on the p art.of commanding officers would tend — — —rr-
to foster, certainly not to weaken^ the impression -which they aniicipatq will be
formed on the minds o f the soldiery, that interference with the usual course^of trial
is to be exercised, I submit that it is eXpedient.t6'*ainend Article 73, so ŝ to give
power to instruct court only in regard to solitary confinement, w hich proceeds
on a very different ground, and is unobjectionable.

1 9 5 . T h e  sentiments of the Government o f Bombay on the restoration o f cor- Government of 
poral punishment are not unanimous, the Governor, Sir George Arthur, being o f Bombay, 
opinion that the discipline o f the Bombay army has not deteriorated since the
abolition o f corporal punishm ent; that, consequently, the restoration o f this 
punishment is not imperatively called for, as far as relates to that arm y; but that, 
i f  it be deemed necessary to restore it at the other Presidencies, the application of 
the measure should be made general, which Sir George Arthur believes could be 

'vdone, so far as the Bombay army is concerned, without any risk Of dangetous 
fesults. T h e Commander-in-ehief’s minute, dated 5th January 1845, contains 
only a copy o f the letters from his Excellency’s M ilitary Secretary to Mr. Currie,_ 
dated 30th November 1844, which has already been considered in a former part 
o f  this note. T h e  other Members o f the Council o f  Bombay express their opinions' 
in favour o f restoring corporal punishment; but it  appears from the Honourable 
the Governor’s second minute, dated the 10th'January last, in which the Board 
concur, that the Government o f  Bombay, assuming it as a fact, on the Commander- 
in-chiefs’ authority, that discipline has relaxed, and relaxed in consequence o f the 
impediment presented to the immediate and visible punishment o f the offender, 
consider this to form a strong argument for the restoration o f corporal pufiisb- 
ment.‘ ‘  •

196. A  communication received by me from the Judge Advocate-general o f the Camp Followers, 
Madras army brings under consideration the term  “ camp followers,”  used in
the 104th A rticle  in the proposed draft.

19 7 . Lieutenant-colonel Chalon observes that the Articles o f W ar for the 
Queen’s forces do not apply to camp followers, who are not mentioned in th em ; 
that the term uSed in the Articles of Company troops is “  followers,”  and that 
there is a  distinction between this term and the term “  camp followers,”  the latter 
being applicable for those persons only who follow  the camp into the field ; he, 
therefore, suggests the substitution o f the term followers” as the more com
prehensive.

198. This distinction has not been drawn hitherto, I  think, and the terms in> 
question are interchangeably used to designate the same descriptions o f  persons.
In the A c t  N o. X X V III., o f  1841, which legislates for “  camp followers,’’ that 
term is stated to mean “  persons amenable to any Articles of W ar for the native 
forces.” ** ’*

“ A ll199. Again, in Act N o. X I I . o f 1842, the following words are used 
persons serving with any part o f  the army, and receiving public pay in any capa
city, menial servants and .other camp followers o f every description,”  showing 
that this term applies to persons “  both in public and private employ.” B ut as • 
it  would 'appear that difficulty may arise from the use o f the term “  camp  ̂
followers,”  I  see no objection to “  followers”  being substituted for it.

200. W e  have hitherto in Bengal the Regulation X X . of 1810, which provides^ 
for the trial and punishment o f camp followers, including retainers of every 
description, whose trial by court martial it authorizes for breaches of duty, 
offences against goad order or local regulations in cantonments, petty  assaults 
and breaches'of the peace, and petty thefts. AH these offences are provided for 
in the proposed draft o f Articles o f W ar, and when these come into operation, * 
that portion  o f  Regulation X X . of 1810 which has not. been repealed already by 
the A c t  N o . X L  of 1841 (the A c t  regulating Courts of ̂ Request).'will be super
seded and .set aside; 'the 73’d clause of the Charter A c t  (3 &  4 Will.*-4, cap, 85), 
now in force, declaring that A rticles Of W ar made by the Government of India 
shall be o f  exclusive authority,’ / L th in k  that the use o f the term “ followers,”

14 , '  3 T 2 ■ as
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as suggested, w ill be an improvement, as corresponding to all the descriptions o f 
persons to whom the Regulation o f 1810  applied.

200 A . I t  appears that the Confidential Questions have been sent to  3 7  officers of 
the Bom bay army, and they are unanimous in thinking it expedient that corporal 
pimishment should be restored, under restrictions. T h e  application o f  corporal 
punishment and imprisonment with hard labour, suggested in Question 12, is gene
rally approved of. The general opinion is unfavourable to the instruction of a  court 
martial not to award corporal punishment, as proposed in Question 1 1 ,  while dis
missal, imprisonment w ith labour, and solitary confinement are Itated  to be insuffi
cient substitutes for flo ggin g; it  is considered b y  nearly all, that this punishment 
may be re-introduced w ithout causing discontent or disinclination to  e n lis t; those 
who think otherwise being o f opinion that only the bad men, w ho are a  small 
minority o f the whole, w ould feel dissatisfaction.

200 B . Besides the replies now furnished, there were 1 1  previously transmitted 
by Sir Charles Napier. I  believe among them  are replies from Captain Fisher, 
commanding the 12th  N a tiv e  Infantry, who is also included am ong the officers 
whose replies are now submitted. O f  the eleven, one only is adverse to  corporal 
punishment, and the general view s o f the w hole on th e questions at large corre
spond w ith those now furnished.

200 C . From the abstract retarn o f crimes and punishments in  the Bombay 
army, since the abolition o f flogging, it  appears that in, the latter period, of nearly 
five years, insubordination has become nearly tw ice  as frequent as before, and the 
increase in  mutiny and mutinous conduct is nearly four-fold. T here is a consider
able increase in disgraceful, offences, and in  all the other crimes in  the return a 
decided, and in some o f them  a large, increase is observable.

20 1. HaVing now,.I believe, considered all th e  papers which relate  to  the pro
posed Articles o f W ar, I  m ay take occasion to m ention such alterations or amend
ments as have occurred to m yself on looking into the draft.

202. In  the Draft A rticles o f W ar, published in 1838, transportation was 
made awardable for life, and for any term  o f years ; I  therefore adopted the pro
vision. B u t in the Regulations transportation is not awardable, except for life, 
and that restriction is followed in Section V I .  o f th e new  D raft relating to criminal 
offences. I  propose to m ake the same restriction in regard to m ilitary offences, so 
that the offences, in the A rticles from 5 to 19, inclusive, shall be  punishable 
with transportation for life only ; i f  that description o f punishment be adjudged, 
and the commutation o f sentences o f death by the Commander-in-chief, A rticle  67 
w ill require the same alteration.

203. A rtic le  60. The word “  Ship 
altered into “  V essels.”

in the heading of this A rtic le  should be

204. A rticle  61. I propose to insert “  b y  court m a r t ia l , '’ after “ deserving punish
m ent,” as otherwise this A rtic le  would seem to require all offenders to be trie d ; 
whereas for slight offences th ey  may be punished by the commanding officer w ith
out arrest.

205. A rticle  67. W ith  reference to A rtic le  95, the words “  at the P residency
to which the offender belongs, or under the authority o i  which he m ay b e  serving,”  
may be om itted ., ■ *

Sim ilar alteration is required in the Articles 68  and 75.

'■  206. A rticle 104. “ A p p l i c a t i o n  o f  the A r t i c l e s 'i '’ I  th ix ik  it  would b e  b etter to 
place this A rticle  in Section V I I . ,  immediately above the A rtic le  on Prom ulgation. 
In  the Articles for the Q u een ’s forces and the Com pany’s E uropean troops, this 
A rtic le  is placed in the concluding section.

207. I  submit herewith a copy o f the proposed A rtic les  o f  W a r, corrected in 
conformity trith the suggestions made by the Com m ander-in-chief and others, 
and with the observations regarding them which are made in this note.

Concurrence
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208. Connected "with the Articles o f W ar, but not directly coming within for the East India
their provisions, is the subject o f the proper mode o f expressing the conOurrence  ̂Native
o f Governm ent in the confirmation by the Commander-in-chief p f sentences of  ̂ ‘
death passed for criminal offences. The honourable M r. Chamier, o f  the Madras 
Council, brings the subject to  notice, with r.eference to his A rticle  106, in his 

■ m inute, dated 12th Decem ber 1844.

2 0 9 . In  paragraph 3, M r. Cham ier remarks on a slight difference between the 
phraseology of the M utiny A c t  for the Conlpany’s forces and the A rticles for the 
Queen’s forces (102)* and the company’s troops (92), and that o f  the proposed 
A rticle  (106). In  the three former, the words G o v e r n o r  in  C o u n c i l  o f the 
Presidency,”  and the latter “  G o v e r n m e n t  o f  th e  P r e s id e n c y  f  are used, and 
M r. Chamier suggests that the alteration may have been intended to signify that 
the concurrence is to be expressed in the name o f the Government collectively, 
and not signed by the Governor and Members o f  Council individually. That 
was the principal reason o f the alteration, and I  had proposed to bring the point 
under consideration, with reference not to the cases o f native soldiers only, but 
also to  those o f European soldiers in the Queen’s and the Company’s services. I t  
appears that one forni should be settled, and invariably used on all occasions.

2 1 0. M r. Chamiev observes, that the practice o f individual signature by each 
member o f  the Government, is not in accordance w ith the provisions o f Section 39 
o f  the A c t  3 3  George 3, chapter 52. That clause directed, “ That all orders 
and other proceedings o f  the Governor-general and Council at Fort W illiam  shall ■ 
be expressed to be made by the Governor-general in Council, and that all orders 
and other proceedings o f the Governors and Councils o f Fort St. George and 
Bombay, respectively, shall be expressed to be made by the Governor in  Council, 
and not otherw ise; and that the Several orders and proceedings o f all the said 
Presidencies shall, previous to  their being published or being put in execution, be 
signed by the C hief Secretary to  the Council o f  th e  Presidency, by the authority 
o f the Governor-general in Council, or Governor in  Council, as the case njay be.”
T he 79th clause of the present Charter Act, 53 George 3, chapter 155, authorizes 
either the “  C h ief Secretary or the Principal Secretary of the department to which 
such orders and proceedings relate,”  to sign them previous to publication,

2 1 1 . The use of the term s “ Governor.general in Council, or Governor in
Council,”  in the “  M utiny A c t,” and A rticles o f W ar, appears to im ply that the 
act o f  concurrence is the act of the Governm ent, and not o f the individual 
members. ‘

A
212 .  I  subjoin specimens o f  the mode in which the concurrence o f  Government 

has heretofore been signified.

1 . Case o f  G unner Co/mn— G . O . 2 d June 1838.

“ T h e R igh t honourable the Governor-general o f  India concurs in th e foregoing 
sentence o f  death passed on gunner John C olter, o f the third company, second 
battalion o f  artillery.

(signed) ^ ^ A u c h lm d J ' '
' V

“  The Honourable the President and Members o f  the Council o f India, concur 
in the foregoing sentence o f death passed on gunner John Colter, b f  th e third 
company, second battalion o f  artillery.

(signed) “  A .  R o s s . . '
“  W .  ‘M o r i s o n .

“  W .  W .  B i r d : '  •

2 , Case o f Private C a r p e n t e r ,  44th F oot.— G . 0 . 3 d A ugust 1842.

“ I  concur in theconfirm ationbyhis E xcellency the Commander-in-chief on the 
sentence passed upon private W illiam  Frederic Carpenter, of H er M ajesty’s 44th 
regim ent o f  foot.

(signed) “  E lle n b o ro u g h .”

14 .’ 3 T  3 The
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A*tne&?fWar “ The Honourable the President and M em bers o f  th e C ouftcil o f India in 
fo r  thê East India ^oun^il cohcur in the confirmation by his E x ce llen cy  the Com m ander-in-chief of 
Company’s Native the sentence o f death passed upon private W illiatn  ^Frederick Carpenter, 
Troops. N o. 1 5 2 0  o f H er M ajesty’s 44th regim ent o f foot.

■ " - " (signed) “  J V ,  W .  B i r d .  .
“  W ,  C a s e m e n t .

“  H .  T .  P r in s e p r

3. Case o f G unner J o n e s .— G . O . 8 th D ecem ber 18 4 3 .

“  The Right honourable the Governor-genei’al o f  India in C ou n cil concurs in 
the confirmation by his E xcellen cy the Com m ander-in-chief o f  th e sentence o f 
death passed upon gunner John Jones o f  th e  first troop, third  brigade o f horse 
artillery.

(sighed) “  E lle n b o r o u g li .

“  W .  W .  B i r d .

“  W .  C a s e m e n t ."

4. Case o f P rivate C r o c k e t t ,  3d Bnffs.— G , O . 4th  M arch 1843.

“ I concur.
(signed) “  E l le n b o r o u g h .”

“ The Honourable the President and M em bers o f  the Council o f  India in Council, 
concur in the confirmation o f his E xcellen cy  the Com m ander-in-chief of the 
sentence o f death passed on private Edw ard Crockett, N o . 909 o f No. 2 
company. H er M ajesty’s third regim ent o f  foot (or buffs). • ,

(signed) “  W .  W .  B i r d .

C a se m e n t .

“  H .  T .  P r in s e p . ”

2 13 . I t  w ill be observed, that these four specimens all differ from  each other, 
and on that account I  have selected them  frpm the General Orders. The double 
concurrence in  the first, second and fourth cases was given at tim es when the 
Governor-general was in the U pper Provinces, and invested w ith  the general 
functions o f Governor-general in C ou n cil; M i .  C . Prinsep, acting Advocate-general, 
having advised that course under all the circumstances. T he words o f tlie 
M u tin y  A c t  for the Com pany’s forces, clause third, and o f A rtic le  92, are as 
fo llow s: “  Such sentence, w hether original, revised or commuted, shall not be car
ried into execution until confirmed by the G eneral or other officer commanding in 
ch ief at the Presidency, w ith  the concurrence o f  the Governor-general in Council 
or Governor in Council o f  the Presidency in th e territories subordinate to which 
th e offender shall have been tried.”  T he words o f  the 102d A rtic le  o f  W ar 
for H er M ajesty’s Forces are as follows : “ Such sentence, whether original, revised 
or commuted, shall not be carried into execution until confirmed by the General 
or other officer commanding in chief th e forces at the Presidency irt the territories 
subordinate to which the offender shall have been tried, with the concurrence o f  the 
Governor-general in Council, or Governor in Council or Governor o f such P resi
dency.

214. In  conformity w ith these enactments, I> would submit for approval the 
subjoined form o f expressing the concurrence o f Government. I_bave om itted the 
titles of honour of the Governors and others, because they vary from  tim e to time, 
and may always be introduced i f  thought necessary.

In case o f Death.

“  The Governor-general in Council (or Governor in C ou n cil, Or Governor) 
concurs in the confirmation by the Commander-in-chief o f th e seUtence (or the 
revised sentence) o f death passed on private A . B ., o f the —  regim ent, and in  the 
gmd sentence being carried into execution.”

(signed) “  B .  C .
“  Secy to  G overnm ent,

I^Ry Department.”

In
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f ,  the East India
“  T h e  Governor-general in Council (or .Governor in Council, or Governor) Company’s Native 

concurs in the confirmation by the Commander-in-chief of the sentence (or revised Troops.
sentence) o f death passed on private A . B ., o f  the —  ̂ regiment, and commuted -'
by his Excellency to transportation for life (or for years), and in the said com
muted sentence being carried into execution.

(signed)
Secretary to Gov*,

. M ilitary Departm ent.’^ ,

21.5. Whenever the Governor-general is separated from thp Council, the form 
would run accordingly ; the double confirmation heretofore practised being still 
observed ; and I  conceive it  would suffice to say, “  the President in Council”  con
curs, in st^ d  o f the “  President of the Council o f India in Council,”  as in the cases 
of Carpenter and Crockett, given above. These forms Would apply equally to the 
cases o f  European and native soldiers tried by courts martial for crimiual offences.

Judge Advocate-general’s Office, 
Calcutta, 15 March 1845.

(signed) R .  J .  H .  B i r c h ,  L ieut‘-col*,
Judge Advocate-genefal.

H ome Department.— Legislative.
(N o. 3 6  of 1 8 4 5 .)

To the Honourable the Court o f Directors o f  the East India Com pany.

Honourable Sirs, '
W ith  reference to our despatches, as per margin, we have the honour 

to transmit to your Honourable Court copy of a note, dated 15th March.
1845, submitted by the Judge Advocate-general o f the Bengal army, 
on the draft Articles o f W ar for the government o f the native officers and soldiers 
in the m ilitary service o f the East India Company.

Home Department, 
Legislative,

22 November 1845.
N o. 30, dated 20 D ecem ber 1844. 
No. 3, dated  20 Ja n u a ry  1846. 
No. 32, dated  7 O ctober 1845.

(signed)

F o rt W illiam , 22 Novem ber 1845.

W e  have, & c.

T .  H i  M a d d o c h .  

F .  M i l l e t t .

G e o .  P o l lo c k .

C .  M t  C a m e ro n .

N o t e . — The papers relating to  the subject o f M ilitary Courts o f Request are 
also annexed.

(N o. 14 6 .)
To H .  C h a m ie r ,  Esq., C h ie f Secretary to  the Governm ent o f Fort St. George.

Sir,
1  AM, directed by the R ig h t honourable the Governor-general o f  India in 

Council to call your attention to M r. Officiating Secretary Grant’s letter, No. 457, 
dated the 1 2 th August last, on the subject o f the Draft of A ct for improving 
M ilitary Courts of Request, and to request that you will as soon as practicable 
submit the opinion of the R igh t honourable the Governor in Council on the 
subject.

I  am, &e.

(signed) W. H . Macnaghten, 
Secretary to the Government of India;

Legis. Cons. 
2S March 1840. 

No. 17.

F o rt W illiam , 23 March 1840.

1 4 . 3 T 4 (No.
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Legis. Cons.
5 July 1841, 

No, iC.
Jud. Department.

(liTo. 2 8 3 — 5 2 2 1 .)
T o F .  J .  H a ll id a y -,  Esq., Jtjiiior Secretary to  the G overnm ent o f  India.'

Sir,
I  AM directed by the R ight honourable the G overnor in C ouncil to  request that 

Tvith the permission o f the R ight honourable th e G overnor-general o f India in 
Council, you will be- so good as to  refer to th e Indian L aw  Commissioners, who 
have at present under their eonsideration a modification o f  R egulation  7  o f  1832 
o f  the Madras code, the correspondence w ith  th e Court o f S ad d er Adalut, noted 
as below ,* in which is pointed out an oversight in  the law, in  n ot extending to the 
particular cases cognizable b y  courts martial, tinder Clause 3, Section 42, Regu
lation 7  o f  1832, w h e n  s i t t in g  in  l ie u  o f  a  P u n c h a y e t ,  the extend ed power o f  con
finement conferred upon the Punchayet itself.

. I  have, & c.

(signed) H .  C h a m ie r ,

N eilgherries, Ootacam und, C h ie f Secretary, Sudder Adalut.
29 June 1840. ’ .

Legis. Cons. 
5 July 1841. 

No. 17.

(N o. 8 1 .) ' ‘

T o  the Officiating Secretary to  C ovem m ent in the Judicial Departm ent.

Sir,
I  AM directed by  th e  Judges o f  the Court o f  Sudder A d alut to  acknowledge 

the receipt of your letter o f  the 26th ultim o, submitting for their determination 
the question, “  W hether at stations beyond the frontier, when the amount or value 
awarded by a court m artial shall not have fieen paid by the party cast, it  is legal 
for the commanding officer to  cause such D efaulter to  be sent to  a  Z illah  Judge, 
in order to  be dealt w ith as directed in th e  latter part o f  Section  X X X I I I .,  
Clause I ., Regulation V I I . o f  1 8 3 2 ? ”

2. T h e  Judges have given this question deliberate consideration, and are of 
opinion, that, under the law  as it  now stands, a  commanding officer possesses no 
authority to  send a defaulting debtor, against whom  judgm ent has been given by a 
court m aftial, to the nearest Z illah  Judge to be dealt with as other civil debtors.

3. Section X X X I I L ,  R egulation V l l .  o f 1832, expressly restricts the power to 
remit to the civil court to those cases alone w here there has been an award by a 
Punchayet, and it  appears to  the Judges as expressly to provide, th at in other 
cases the provisions o f  A rtic le  V II., Section X I I . ,  Regulation V . o f  18 27, are to 
be applied which distinctly lim it the term o f  a  debtor’s imprisonment ‘Ho the 
space o f  tw o months,”  any confinement by  order o f a commanding officer beyond 
that period, in cases wfiere the award is not b y  a  Punchayet, is, in the opinion 
o f the Judges, prohibited and illegal.

4. A t  the same tim e the Judges rem ark th at the principle o f  the law  evidently 
seems to  have been, that tw o months’ imprisonment is an- adequate confinem ent 
for debts within 20 0  rupees, o f  which alone courts martial,in general have cog
nizance ; as punchayets m ay take cognizance o f suits for p e rso n a l  property to an 
unlimited amount, the law  provides, in such cases, for extended confinem ent by 
the civil p o w er; and it  appears to have been aU oversight in the law , w hen i t  was 
om itted to  extend this provision to the particular cases specially cogn izable by 
courts m artial under (Jlause Sd, Section X L I I .,  Regulation V l l . ,  18 3 2 , sitting 
in lieu o f a  punchayet.

Sudder A dalut, Register’s Office, 
5  September 1834.

(signed) J .  F .  T h o m a s ,

R egister.

(N o.

* 1 . Letter from Sudder Adalut, dated 6tli September 1834, No. 81 j 2. EccL Pro. 20th April 1840, 
No. 7 5 ; 3. Ditto, ditto, 2d June 1840, No. 104 A. '
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( N o .7 5 B .)
E xtract  from the proceedings o f the Sudder Adaw lut, under date the 20th

April 1840.

R ead  again Order *of Government, dated 13 January 1840, N o. .32, ttans- 
m itting to the Court of SuddOr Adawlut, for inquiry and report, a letter, dated 
23d ultimo, from the Officiating Secretary to the Government o f India, and two 
petitions, addressed to the Supreme Government Hy Nanand Ram, and Soorat 
Ram  and Teefeum Dossa, representing themselves to h e ' prisoners confined for 
d ebt’in the Zillah gaol at Bellaree, and praying to be released from confinement.

Read also Return, dated the 1 st instant, from the Zillah  Judge of Bellaree, to the ’ 
pTecept o f  the Sudder Adan^lut o f  the 27th January 1840, directing him to trans* 
m it copies o f the petitions to the commanding officer at Jaulnah, for inquiry and 
report on their contents, and also for the further inquiry through the military 
authorities, which is directed in Section XT., Regulation II., of 18 11, and directing 
the Zillah  Judge to communicate the result o f such inquiry, and to submit a 
copy o f  the commanding officer’s report for the. information o f  this court and of 
Governm ent.

1 . Frotti. the papers which accopipany the above return, it appears that the 
■ petitioners, Nanandram and Sooratram, and Teekum  Doss, are defendants in suits 
decided By *a‘ Court martial, assembled under Clause 3, Sec. X L lL ,  R eg. V II . of 
1832, and the amount awarded against them by the said court martial not having 
been discharged, it appears that they were sent to  the Zillah Judge o f Bellary, 
in  order to ;b e dealt with as directed in Section X X X lI h ,  Reg. V II . o f 1832.

2. I t  has not, however, been explained by the officer commanding Jaulnah 
how the suits agaitist the petitioners in questiop came to be tried by a court 
martial, an,d not by a p unch ayet; and without this explanation, the jurisdiction of 
the court nlartial would appear questionable, as under Clause 3, $ec. X L I L , Reg. 
V II . o f 1832, the suits specified in the first clause o f that section are not cognizable 
by a court martial, unless the defendant may have refused to refer the Claim to a 
punchayet, or where, having consented thereto, and an award having, been 
passed, a charge o f partiality m ay have been preferred against the punchayet.

3. B u t even i f  the qourt m artial had jurisdiction in the suits in question by* 
•reason o f the defendant having refused to refer the claim upon him to a punchayet, 
th e further detention of the prisoners, Nanundram and Teekum Doss, by the Zillah 
Judge (the other petitioner, Sooratram, is reported to have died in gaol), Would 
not be legal, the court o f Sudder Adawlut having ruled in a letter addressed tp 
Governm ent, under date the 4th September 1833, that under the law  as it noW. 
stands, a Commanding officer possesses no authority to send a defaulting debtor, 
against whom judgm ent has been giVen by a court martial, to the Zillah  Judge ib  
be dealt w ith as other civil debtors.

4. Section X X X lI I . ,  Reg. V II. 'Cf 1832, expressly restricts the power to remit 
to the civil court, to  those cases alone where there has been an award by a pun
chayet ; and it  as expressly provides that in o th e r  cases the provisions o f A rticle 
V II., Sec. X  II. Reg. V . o fil8 2 7 , are to be applied, which provisions distinctly limit 
the terpi o f a  debtor’s imprisonment to the space o f two months. It was no doubt 
an oversight in the law in not extending to the particular cases cognizable by 
courts martial under Clause 3 , Sec. X L I L , Reg. VII.' o f  1832, when fittin g  in 
lieu o f a punchayet, the extended power o f confinement conferred upon the pun
chayet its e lf ; but under th e  law, as it  now stands, any confinement by order o f a 
commanding officer or court martial, under Regulation V II., 1832, beyond two 
months, in cases where the award is  n o t by  a  p u n c h a y e t ,  is prohibited and illegal.

5. The Zillah Judge o f Bellaree w ill communicate this view o f the law tO the 
officer,commanding Jaulnah, and unless that officer can show that the prisoner is 
detained on account of an award by a p u n c h a y e t ,  the Zillah Judge w ill proceed to 
release the said Nanandram and Teekum  Doss from confinement.

6 . W ith  respect to the petitioner, Soharam, who has been detained in confine
ment at Jaulnah by the authorities in the Nizam ’s territories, on a charge o f  murder, 
no orders can be.isSued by this court.

14. 3 U  '  • O r d e r e d ,
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O r d e r e d ,  That extract from these proceedings be forwarded to  the Judge in the 
Zillah o f Bellary, for his information and guidance, and that a copy thereof be 
furnished to the C h ie f Secretary to G overnm ent.

(True extract.)
(signed) W .  D o u g la s ,

Register.

(N o. 104 A .)
E xtract  from the Proceedings of the Sudder A d aw lut, under date the

2 d June 1840.

R ead  extract from the M inutes o f Consultation, under date the 8th May 1840> 
■ approving o f the orders issued by the court o f  Sudder A d aw lut, for the release of 
the prisoners Nanandaram and Tekum  Doss, unless detained under an award by a 
punchayet-; but at the same time suggesting for the consideration o f the Sudder 
A d aw lu t the propriety o f  restricting the pow er o f punchayets in cases o f debt to 
that possessed by courts m artial, viz, to tw o m onths’ imprisonment.

1 . In  the proceedings o f the Sudder A d aw lu t o f the 6th Septem ber 1834 and 
20th A pril 1840, it  was explained to G overnm ent, that in ordinary cases courts  

m a r t ia l  had originally cognizance only of debts w ith in  2 0 0  ru p e e s ,  and though this 
has since been raised to 400 rupees by Section X X I .,  Reg. V II., 1832, yet the term 
o f imprisonment was lim ited to tw o m onths b y  A rtic le  V I I . ,  Sec. X I L , Reg. V., 
1827, apparently because the law considered such confinement adequate for debts 
o f 2 0 0  rupees; but as punchayets may take cognizance of suits for personal property 
to an u n lim ite d  amount, the law provides in such cases for extended confinement 
by the civil pow er; and as observed by the court o f Sudder A d a w lu t, it  was no 
doubt an oversight in the law in not extending to the particular cases cognizable 
by courts martial under Clause 3, Section X L I I .,  R eg. V I I .  o f 18 3 2, w h en  suiting 

in  lie u  o f  a  p u n ch a yet , the extended pow er o f confinement conferred upon the 
punchayet itself.

2 . A  modification o f R eg. V I I .  o f 1832 is at present under th e consideration 
of the L aw  Commission, and it  seems proper that such opportunity be taken to 
amend these provisions in  it. B ut it  does not appear to the court o f Sudder 
A d aw lut to be expedient to propose a special law  in favour o f debtors under 
awards of such m ilitary punchayet, to th e exclusion o f those Under decrees of 
punchayets appointed by the civil authorities.

3. Persons detaiped under an award o f  a  m ilitary punchayet are proceeded 
against as other civil debtors ; the relief afforded to insolvent debtors under Sec..
1 1 , .  Reg. II . o f 1 8 1 1 , being open to persons detained under an award o f a 
m ilitary punchayet, equally with those confined under a decree passed by a pun
chayet assembled by the civil authorities.

4. The Zillah Judge o f Bellary in a letter dated the 16th ultimo, has reported, 
that as the prisoners Nanandaram and Tekum  "Doss were detained in confinement 
on account o f an award o f  a court martial, and not o f  a punchayet, they w ere 
released in obedience to the oi’ders o f the court o f Sudder Adavylut, their confine
ment having already exceeded the legal period o f two months.

O r d e r e d ,  That extract from these proceedings be forwarded to  th e C h ief 
Secretary to  Governm ent, for the purpose o f  being laid before th e  R ig h t honour
able the Governor in Council.

(True extract.)

(signed) W .  D o u g l a s ,
Register.

• (True copies.)

(signed) W .  A .  E .  M a s o n ,
A s Dy SecU' to G ov‘ .

.(N o.
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Legis. Cons.

(No. 5 6 .) • 5 July 1840.
E x t r a c t  from the Proceedings of the R igh t honourable the Governor-general 

o f  India in Council, in the M ilitary Department, under date the 5th August
1840 .

R e a d  letter. No. 2648j dated SO July 1840, from the Secretary to Government,
M ilitary Department, at Fort St. George, subm itting copy o f a despatch from' 
the Adjutant-general o f the Madras finny, o f a Minute by the Honourable 
M r. Sullivan,-and of a letter from the officer commanding at Arcot, relative to a 
case which has recently occurred at Hydrabad, in which it has been decided by 
the Sudder Udalut, that a soucar, named Ramiah, although resident within the 
m ilitary limits, is not amenable to the military courts established by Reg. V II . 
o f 1832. •

O r d e r e d ,  That the letter frdm the Secretary to the Government, M ilitary Depart- 
inent, at Fort St. George, together with its enclosures, be transmitted to the 
Legislative Department for consideration, and such orders as may be necessary, 
w th  a remark that in the M inute by the Honourable Mr. Sulliyan, two very 
different subjects, the jurisdiction of the M ilitary Court of Requests, and the 
authority o f police officers, appear to be unduly blended together.

O rd e re d y . 'Ih ^ X  the papers now transmitted be returned to this Department when 
no longer required.

(True extract.)

J .  B tu a rt, L ieu t.-co l,
Secretary to the Gov* o f India,,

M ilitary Department.

M i l i t a r y  D e p a r t i i i e n t .
(No. 2 5 4 8 .)

T o  the Secretary to the Government o f India, M ilitary Department.

Sir, .
I  AM directed to transmit, for the consideration o f the Right honourable the- 

Governor-general o f India in Council, the accompanying' papers* relative to a case 
which has lafely occurred- in the cantonment at Hydrabad, in which it  has beem 
decided by the Sudder Udalut, that a soucar named Ramiah, although resident 
w ithin the military limits, is not amenable to courts which were established within 
such limits by Reg. V I I . o f 1832, as he did not belong to the classes who are 
specified in Section X L I I . According to their interpretation o f the latv, a native 
subject o f  the Company, resident within military limits, may sue, but cannot him
se lf be sued, before the M ilitary Courts •, as there are no tribunals beyond the 
frontier to which both parties can resort in case o f dispute, such an alteration in 
the law would appear to be necessary as would bring both parties within the juris
diction o f  the military police.

I  have, & c.

Fort St. George, 20 June 1840.

(signed) S .  W .  S teel, L*-coI,
Secretary to Government.

L eg is., Cons- 
5  J u ly  1 8 4 1 .

No.. *19̂

Sir,

(No. 2 3 7 .),
To the Secretary to  Government, M ilitary  Department.

B y order of the Officer commanding the A rm y in chief, I have the honour to 
forward a communication from  the Brigadier commanding the Hydrabad Subsi
diary Force, with a letter addressed to that officer by the executive police authority, 
and to request that in submitting them to the consideration of the Right honour
able the Governor in Council, you w ill be good enough to express S ir  Hugh

Gough’s

* F rom  th e  A djutant-general o f the  A rm y, dated l l t h  M arch  1840, No. 237.
M inute th e  H onourable Jo h n  Sullivan, Esq., dated  24th. M arch 1840. L e tte r from the  Officer 

comm anding a t  A rcot, dated 11th N ovem ber 1839, referred to  in  th e  above Minute.
1 4 - 3 u 2 .
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Gough’s earnest recommendation that his Lordship m ay be pleased to  take the 
subject into his early and serious consideration, as the decision o f  the Com*t of 
Sudder Adaw lut involves th e  total destruction o f  all legal safeguards to th© exten
sive and important m ercantile transactions o f  a  large com m unity, upon "which the 
supply and resources of some o f our principal forces are necessarily in  a great degree 
dependent.

I  have, &c.
(signed)

Adjutant-general’s Office, F ort St. G eorge,
1 1  M arch 1840.

R .  A l e x a n d e r ,  L*-coV, 
Adjutant-general o f  the Army.

Sir,

(No. 3 o f I 8 4 0 .)
T o  the Adjutant-getteral o f  the A rm y , F ort S t. G eorge.

The late  decision o f th e o f th e  Sutdder A d aw lut o f M adras, “ that the
native subjects o f the Com pany (not o f  th e m ilitary classes) residing in this 
cantonment are not amenable to the m ilitary authorities for c iv il suits,”  has so 
paralysed all business here, tkat the Superintendent o f Police has fe lt it his duty 
to refer the subject for th e  decision o f  the R ig h t honourable th e  Governor in 
Council, for which purpose I  have the honour to  forward his letter to my 
address.

T he present decision (im perfectly as it is yet known) has already created a 
considerable sensation, and as it places, an influential portion o f  th e  community 
beyond a ll jurisdiction at this place for ci"vil suits, it  is much feared that a large 
opening w ill be left for th e  practice o f  fraud by the dishonest cre d ito r; besides 
which, i t  gives them an undue advantage, for w hile they m ay appear as plaintiffs, 
they cannot be sued as defendants,

T h e question now is, before "<vhat court can this class o f  persons be sent? It 
cannot surely be intended that plaintiffs and defendants, w ith  their books, 
accounts and witnesses, should be seht to  G untoor (the nearest court to this) for 
this purpose, where they m ay be detained for months, before it  com es to their turn 
to be heard, which would ehtail inevitable ruin to both  parties, as during their 
absence their business must be  neglected; and w hat is to  bê  done in th e  case o f a sub
je c t o f his Highness the Nizam being plaintiff? is he to go to  a  Com pany’s court 
to  prefer his claim?

The system o f m aking them  amenable to m ilitary courts, according to the 
construction hithert^o acted up6n ,h as proved very beneficial to all parties, and is 
much desired to be continued by th e m ; and even Ramiah himself, whose case 
this decision would appear to favour, is exposed to much inconvenience, as he 
cannot in  consequence' recover sums due to  him from persons situated as 
himself.

I f  the construction noW put by the Judges o f  the Sudder A d aw lu t o f  Madras 
on Section X L I L , Reg. VIL, A. C. 1832, be correct, I  have the honour to request, 
that the R ight honourable tb e  Governor in C ouncil may be pleaded to take the 
same into consideration, and give to officers commanding forces beyond the frontier 
the pow er o f bringing before military courts all subjects of the Company*residing 
within m ilitary cantonments, whether marching or stationary, in civ il suits as w ell 
as in crim inal offences ; a power which, legally  or otherwise, has been hitherto 
exercised with benefit to a ll persons concerned.

This power is vested in th e  offieer commanding the Hydrabad S u b sid iary  Force 
by a sunnud from his H ighness the Nizara, over all his subjects residing w ithin these 
cantonments, and to which they most willingly submit.

I  have, & c.

H ead Quarters, Hydrabad, 
Subsidiary Force, Secunderabad, 

3 March 1840.

(signed) J .  W a h a l e ,  Brigadier, 
Commanding H ydrabad Subsidiary Force.

To
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•*

T o  Brigadier J .  T V a h a le ,  c . b ., Commanding Hydrabad Subsidiary Force. 

S ir,
A fter careful perusal o f Reg. V ll., A. d . 18 32 , together with the decisions o f Troops

the Judges o f the Sudder Adaw lut thereon, which you had the goodness to place- -----
in m y hands, I consider it m y duty to address the following representation to you, 
as the head b f the police at this station, and solicit your Support, in order that 
the subject may be brought in all its bearings to the notice of the R ight honour
able the Governor in Council, and some specific instructions furnished to me for 
m y guidance,

2 . I  observe by reference to the records o f the police ofSSce at this station, that 
from the first publication o f  Regulation V II ., a . v . 18 32, till the receipt o f the 
annexed copy o f a letter from the B-egister o f the Suddef Adawlut, it  has been 
invariably the practice to refer to decision by native punchayets or courts 
martial assembled under the provisions of Section X L I I , of the aforesaid Regula* 
tions, all civil suits in which the defendant, at the time the cause of action arose, 
was one o f the classes specified either in the 1 st or 2d Clause o f Section X III . 5 
and such, to m y knowledge, has been the practice, under similar circumstances, in 
the other field forces; no doubt having been previously entertained by the judicial 
or police authorities, as to the legality thereof, or that such poWer was vested in 
the commanding officers o f  the field forces and the superintendents of police, 
acting under their orders.

3. The copy o f the letter from the Register w ill show that the Judges o f  the
Sudder C ou rt have decided that the classes specified in Clause II., Section X I I I .,  
Regulation V i L ,  A_. d . 1832, are not military classes, and that claims against them 
do not come under Section X L I I . ; the consequence o f which is, that the greater 
part o f  the population o f this station, amounting to many thousands, including 
the registered bazar-men, have no means o f settling any civil suits or claims of a  
pecuniary nature, the result whereof must be a system o f ffiaud and peculation, 
which no authority at this station can Oheek or, control, and must end in  a  cessa
tion o f all trade and fair dealing, to the injury o f  the fofoe> as w ell as to the 
interests o f the Government. Further, if  w ill cause continual litigation, since all 
suits which have been previously settled under a misconstruction o f the clause 
are now illegal. *

4. The Judges of the Sudder Adawlut having decided the point in quejstion, I am 
obliged to submit the annexed queries, since I  am quite at a loss in what way to 
fulfil m y duty, or to answer the appeals made to m e as Superintendent ofPolice 
for the recovery of money which has become due in the (ifeflrse o f trade ; for 
although a t  t M s  station civil suits o f large amount might be referred to the nearest 
Z illah  Court, still this could not be the case when the suits are for sums o f  small 
amount, which are those generally filed by the followers of a camp ; further, as 
these are th e  only Regulations acted on in any camp, wherever situated, it  becomes 
a question what course is to be adopted When a force is beyond sea.

5. From  what is above set forth, 1  beg to state, with the Utmost respect, that in 
my opinion the Legislature, in framing Section X L I I ,,  Beg. V II., a . d . 1892» 
did intend to bring under its provisions all native subjects serving, supplying or 
carrying on any trade or profession with a force when beyond the frontier; and the 
only point which at all opposes this conclusion is, that the words “ military classes’* 
are used in the aforesaid section ; and this even m ay bear two Constructions, since 
one of the classes included in Clause 2, Section X III ., as registered bazar-men, 
are in Class 2, Section V ., called “ military bazar-men and, i f  I  m istake not,n.ll 
other persons therein included should be classed as military, since they are made 
amenable to trial for criminal offences. A t  any rate, I  feel assured that the Govern^ 
m ent w ill hesitate ere it abrogates a system which has hitherto, worked well, and 
has given general satisfaction, inasmuch as it accords with the customs o f the 
natives, and enables them to obtain without delay, and On the spot, cheap and 
efficient justice.

6 . In making the above statement, I  trust I  have not exceeded due limits. I  
have spoken plainly, because I am bound by the solemn Obligation o f an path to

.1 4 . 3 ^ 3  adhere
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adhere strictly to tlie rules prescribed in R egulation  V I I I . ,  a . d . 18 3 2 , enacted for 
my g-uidance, and in order th at I may faithfully execute the trust reposed in me, it 
is absolutely necessary that they should be clearly defined.

I  have, & c.

Police Office, H . Q . II. S . Forces, Secunderabad, 
February 1840.

(signed) J .  D .  A w d r y ,

C ap t“ Sup*̂  o f Police.

Q uestions arising out of R egulation  V I I .,  a . b . 18 3 2.

1. A re bazar-men, registered according to Section  V ., included in the military 
classes, against whom civil suits may b e  referred to native Punchayets and courts 
martial assembled, according to  the enactments o f  Section X L I I .,  R egulation V II., 
A. B. 1832, and i f  not, in w hat way are these suits to be disposed o f?

2. A re  native subjects o f  the Com pany carrying on trade, and serving or sup
plying the troops beyond the frontier, either as bazar-m en, shopkeepers, sowcars or 
artificers (but not registered according to Section V .), amenable to the provisions 
o f Regulation V II ., a . d . 18 3 2 ; and if  not, in w hat w ay are oivil suits filed for 
the recovery of money due h y  them  to be disposed o f ?

3. A re  natives receiving public pay, drawm by  an officer-in charge o f a  public 
department appertaining to the army labourers employed either', publicly or pri
vately  for the use of the troops, and .servants o f  m ilitary officers or chaplains beyond 
the frontier, amenable to th e  provisions made in Section X L I I . ; and i f  not, in 
what w ay are suits fOr th e  recovery o f money from them to be disposed of ?

4. A re  Europeans supplying or serving the troops, either as shopkeepers or in 
any other capacity*; amenable t o . be sued for th e recovery o f  m oney before courts 
assembled under the provisions o f  Section X L I I .  o f  Regulation V I I . ,  a . d . 1832; 
and i f  not, i n  what w a y  are these suits to  be disposed o f?

5. In  what way are claim s against European pensioners to be decided beyond 
the frontier ?

‘ .6 . In  what way are claim s against native pensioners to be decided beyond the 
frontier ?

(signed) C :  D .  A w d r y ,

Captain Sups Police.
(True copies.)

(signed) S . T V . S te e l ,  L ‘-coF,
Sectr to Gov.

M inute.

T he SudderAdaw lut having, upon a  reference made to it, expressed an opinion that 
an individual named R am ia,”  a so wear by profession, living within th e  cantonm ent 
o f 'Secunderabad, did not belong to any o f the classes specified in  Section  X I I I .,  
R eg. V I I . o f 1832, and that he was not therefore amenable in civ il m atters to the 
jurisdiction o f the m ilitary court o f that station, the officer com fiianding th e Sub
sidiary Force at Hyderabad has questioned the correctness o f th a t opinion, and 
requests the Governm ent to give to him and to other commanding officers similarly 
circumstanced ‘‘’ the power o f bringing before m ilitary courts all subjects o f the 
Com pany residing within m ilitary cantonments, whether m arching or stationary, 
in civil suits as w ell as in criminal offences; a power which,” he says, “  whether 
legally  or otherwise, has been hitherto exercised w ith  benefit to  • a ll persons 
concerned.” The Superintendent of Police at Secunderabad is o f  opinion, that 
“  the Legislature, in fi’am ing Sec. 42, Reg. V II . o f 1832, did in ten d  to  bring into 
its provisions all native subjects serving, or supplying, or carrying on any trade or 
profession w ith a force when beyond the frontier.”  B u t there is no proof, in the 
first place,'that the sowcar, Ramia,-is a native subject o f  the C on ip an y; and it  is

c le a r
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No. 2.
clear that lie does not belong to any one o f the classes enulnerated as below,* On the New 
who are declared by that section to be amenable to military courts in civil suits. Articles of War

T h e opinion of the Sudder Adaw lut appears, therefore, to.be perfectly Correct; 
but i f  it  were otherwise, the Government has n o power to aipend it, or to stretch Xroops.”  ̂**
the law  in the manner proposed by the commanding officer. The anomaly ________
complained of, tiz . that lion-military persons, in the present state of the law, 
m ay sue, but cannot be sued, in military courts, .is common to such courts as are 
within, as well as those beyond the frontier; neither- are such persons amenable 
w ith in  the f r o n t i e r  to military courts for offences cotnmitted within military limits.
In  a quarrel or affray, i f  a civilian is the defendant, he must be handed over to 
the civil power; i f  plaintiff, be may prosecute in the military court. The civilian 
m ay'recover a debt from a soldier with expedition and economy, but i f  he is the 
debtor, the soldier may be put to infinite expense and trouble in recovering his 
dues ; the parties may nevertheless be next-door neighbours. But the greatest evil 
o f  the present military bazar system is, that the officer who is entrusted with the 
powers o f  punishment, exercises them without any check w hatever: the command
ing officer may, it  is true, revise and annul his sentences; but this is only the 
ch eck o f a  principal over his Subordinate. T here is no such check as is exercised 
over every civil magistrate by distinct controlling authority. E very magistrate is 
obliged to keep a register of his punishments, which is strictly scrutinized by the 
Judge on circuit, and any abuse o f authority at once animadverted Upon and 
checked. But the M ilitary Superintendent of Police keeps no such register; no 
one, save ffis commanding officer, knows whether in the nature and amount of his 
punishments he keeps to the law, or whether he keeps within his own jurisdiction.

From  some expressions in the letter from the officer commanding at Arcot, it 
would seem to be his opinion, and I believe the Opinion to be a prudent one, that 
any part or portion o f these territories, and all the population included in 
them, may, by being pronounced to be within military limits, be placed at once 
under a  military police. I  believe that this ojoinion is acted upon to a very great, 
extent; that persons in no w ay liable to military jurisdiction are tried, and punished 
by the M ilitary Police; that punisbments in no w ay warranted by the Regulations 
are inflicted by that police ; that persons being m any miles beyond military limits 
are made amenable to it, and that assessments ate imposed and levied by the 
officers o f police for police purposes, without any warrant of Ihw.

N one o f these abuses would exist, i f  the superintendents o f police were, as the 
civil magistrates are, liable to visitations by the Judges o f Circuit. I f  thqt 
wholesome cheek was imposed upon them, their powers might be so enlarged as 
to correct the anomalies which now exist. They might be civil magistrates ag 
well as military superintendents withm their range, or within a larger range; 
and as this branch o f the judicial system wiH, come under the revision o f the 
L aw  Commissioners, I  think that the papers which have given rise to the present 
discussion should be sent to them.

There is another anomaly which requires correction; the law exempts all 
tradesmen within m ilitary limits from paying “  moturfe,”" while a ll without those 
lim its pay a tax upon their arts or professions. There can be no reason for such 
a difference ; it  is very invidious and very unjust.

So long as the law continues as it is, the more Confined the-m ilitary limits are,
' the less chance is there o f inconvenience and collision with the civil authority.

That authority has jurisdiction over all classes; the military police has authority 
over a few- I think, therefore, that the enlarged limits which the commanding 
officer at Arcot asks for should not be given, and that when the military police 
a t that station is introduced, the commanding officer should be reminded that 
he can only exercise jurisdiction over bazar-men who have voluntarily enrolled 
themselves as such, and that such people m ay withdraw themselves from his 
jurisdiction when they please by erasing their names from the' register. I ’his is 
the law at present.

24 March 1B40. (signed)' J .  S u lliva n ^

(True copy.)
■ (signed) S . W .  Steel,

Secretary to Government.

_______________  ,_________  (N o .

* Native non-commissioned ofjScers or soldiers, all servants receiving pay, or being hired in the service of 
the artillery and military surveyors and draftsmen, apothecaries, farriers, trumpeters, drummers, artificers 
and labourers, servants of officers, public and private servants of chaplains, and military bazar-men registered.
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(No. 4 7 9 .)
T o  the Adjutaut-general o f the A rm y, F ort S t. G eorge.

Sir,
1 . In compliance with th e request made in yopr le tter o f th e  6 th  instant, N o. 6324,

I  have the honour to enclose a small sketch o f  that part o f  th e cantonm ent o f , 
A rcot which is alluded to, including the lines o f  the tw o regim ents at present in 
cantonment. I  observe the plan that has come-from the Board .o f R evenue (only 
ju st now forwarded to m e by the collector) is  on no scale at all, and is incorrect, 
according to the M inutes o f Council received, besides exclu d in g  several com
pounds and |houses (I only knew  o f two wheA I  last ,wrote) from  th e military 
cantonment, which m ight be added to the other objections I  have already 
pointed out. '

2. The plan o f the cantonm ent, as laid down according to  orders from the 
Com mander-in-chief b y  the G eneral Officer com m anding the division who resided 
on the spot, under instructions from G overnm ent in 18 13 , w ill be found in 
'the Quartermaster-general’s and the C h ief E ngineer’s offices a t M adras, dated 
27th February 1814, excluding Raneepet, (it w ill be  seen) alters the military 
precincts entirely, and w ill benefit no one that I  kn ow  of, but th e  perquisites of 
the Tassildar. I  have la te ly  sent a case o f  fraud to the collector, defrauding 
Governm ent, I believe, o f  1,000 rupees in one year, in some very trifling matters, 
in R a n eep et; and the arrack contract o f  this place, which yields a' revenue of 
10 or 15,000 rupees annually^ people have offered about 3,000 rupees more for, if  
put under military cC n trol; but this had b etter be managed b y  a commissariat 
officer or a  collector. A l l  I  wish is, to have police authority w ith in  the limits of 
the cantonment, as shown in m y letter to  youi* a,ddress o f the 2d instant. No. 470. 
H ussonallypet being excluded m ay be o f  minor importance ; h ut it  w ill be obvious 
to  the Officer commanding the A rm y in ch ief that there can be little  utility in 
giving m e police authority jn  the officers’ compounds and troopers’ lines, for in 
both o f  those places commanding officers are com petent to  do w h at the State 
requires.

3. I f  Governm ent, after w hat I  have stated, should not consider it  expedient 
to comply w ith m y suggestion, there is Still another ground o f  com plaint that I  
have to prefer. I allude to  that.part o f  the sketch  where c iv il bazars will be 
found at present in the regim ental lines, th a t ought to  be rem oved or placed under 
m ilitary authority, the cantonm ent having been under the civil power. The 
l|)azar-people o f  Raneepet could not be prevented from establishing branch esta
blishments in the lines occupied b y  the troops, which they have done, and are now 
marked off as civil bazar accord in gly; but there can be no doubt o f  the impolicy 
o f  having a civil bazar addefi on to  the end o f  a regim ental bazar, or each alter
nate ^hop being under civil and ffiilitary control, w hich w ill create endless trouble 
and confusion; and when a disturbance takes place, it  w ill fie difficult to  adjust, or 
even to say whose business i t  is to settle i t ; for th§se cases always involve people 
under opposite authorities, independent o f  th e collision that m ay frequently take 
place between the civil inhabitants and the troops. I f  we are to  be separate, we 
ought to be separated. A g a in : i f  civil‘ bazars are allowed to be located in the 
bazar within military precincts, where they should not be, it w ill be totally  impos- 

rsible for officers to make their bazar of any use to the men, and the G . O . G .,,  
30th O ctober 1819, w ill become a dead le tte r ; and should the regim ent be 
required to  take the field, it  w ill he without an efficient bazar, and destitute o f  
the means o f providing for its exigen cies; for all those who had previously lived 
b y  the Corps w ill stay behind, a n d , leave it to its fate, and the regim ental bazar 
people who had been out o f  employ could not from their w ant o f  capital be 
expected to assist the troops in an instant who had never patronized them . The 
inhabitants, I  have been told, were getting up a petition to be p laced under 
m ilitary authority, but I  desired it  might not be done. T he shops in  the lines 
called civil bazar yield SOSI* rupees to Government annually, w hich  m igh t still be 
collected as quit-rent under m ilitary authority.

I  have, & c.
(signed) G e o .  S a n d y s ,  L ieu t.-co lo n el,

Arcot, 1 1  Novem ber 1839. Corns Arcot.
(True copy.)

(signed) iS. W. Steel, Lieut.-colonel,
Secretary to  G overnm ent.

(No.
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(No. 6 10  a.)
E x t r a c t  from the Proceedings of the Right honourable the Governor-general 

o f India in Council in the M ilitary Departm ent, under date the 24th 
F ebruary4841. >

Read letter, No. 327, dated 26 t̂h January 18 41, from the Secretary to Govern- 
lUent, M ilitary Department, at Port St. George, in continuation of a letter of the 
SOth June 1840, submitting extracts from M inutes o f Consultation and copy of 
R letter from the Adjutant-general of the Arm y, representing the expediency of 
m aking Section X L II., Madras Regulation V I I . o f 1832, applicable to all classes 
inhabiting military bazars beyond the frontier. ,

O r d e r e d ,  That the letter from the Secretary to Government, M ilitary Depart
ment at Fort St. George, be transmitted to th e Legislative Department for 
consideration, and such orders as may be necessary, in continuation of extract 
from this department, N o. 56, under date the 5th August 1840, .and that the 
enclosure be returned to this department when no longer required.

(True extract,)

(signed) J .  S t u a r t ,  Lieut.-colonel,
Secretary to Governm ent o f India, 

M ilitary Department.

Legis. Cons. 
5 July i84X.‘ 

N o .  30.

M i l i t a r y  D e p a r t m e n t ,

(No. 3 2 7 .)
T o the Secretary to the Government o f India, M ilitary Department.

Sir,
I n  continuation of a despatch from this department, o f the SOth June last. 

No. 2548, I am directed by the Right honourable the Governor in Council to 
forward to you for submission to the Right honourable the Governor-general o f 
India in Council the papers noted 'below ,* containing a representation from his 
E xcellency the Commander-in-chief as to the expediency o f making Section X L IL , 
Madras Regulation V I .  of 1832, applicable to a ll classes inhabiting military 
bazars beyond the frontiers, which the Right honourable the Governor in' Council 
recommends for favourable consideration.

Fort S t. George, 
26 January 1841.

I  have, & c.

(signed) S .  W .lS te e l ,  Lieut.-coloneh 
Secretary to Governm ent.

Legis. Cons. 
5 July 1841, 

No.e*.

(No. 4 1 8 0 .)
Extract from the M inutes of Consultation, 11  November 1840.

The following Papers are ordered to be recorded :■—

No. 902.— T̂o the Secretary to Government, M ilitary Department.

Sir,
B y  order o f the Commander-in-chief, I have the honour to request that you tpill 

be pleased to move the R ight honourable the Governor in Council, that the fol
lowing may be submitted for th e opinion o f thiq C ourt of Sudder A d a w h it; vi^;

"Whether a native ironsmith, not a registered bazar-man, residing within; the 
limits of a military cantonment, situated beyond frontier, is amenable to a military 
court of requests assembled under the provisibns o f  A rticle V l l , ,  Sec. X I I . of the 
N ative Articles of "War, for a debt, under 200 rupees. The question is  put with 
reference to a late decision given by the Jud^’es o f  the said court, under date 5th 
O ctober 1839, para. 4, that Sec. X L II . o f R eg. V II. of 1832, is only applicable 
when the defendant is one of the military classes specified in.Sec. X III . o f the same

Regulation',

* Extract from the Min. of Cons. No; 4180, 11th Novemher 1840, with copies of papers therein re
corded. Extract from the Min. of Cong. No. 4646, dated 22a December 1840, Copy of a l.etter frdm the 
Adjutant-general of the Army, 6th January 1841; No. 18.

1 4 . 3 X
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Regulation, and also w itli reference to C lause 1  o f  Section  X X L  o f the same 
Regulation.

T h e decision o f this question has becom e o f  peculiar tnom ent a t this time on a 
trial for peijury, -wherein it  becomes necessary to inquire i f  th e  C ou rt o f Requests, 
before -whom the false evidence was given, bad jurisdiction in  th e  cause.

A s  the proceedings o f  three courts m artial are aw aiting th e  decision of the 
Judges o f the Sudder A d aw lut, his E xcellen cy  instructs m e to bring to considera
tion that an early reply is very deshable.

Adjutant-gen^’* O ffice,
F ort S t. George, 10 N ovem ber 1840.

I have, & c.

(signed) R .  A l e x a n d e r ,  L*.-cofi,
A d jutant-gen ’ o f  the Army.

O r d e r e d ,  T hat the foregoihg letter be refetred, through th e Ju d icia l Department, 
for the opinion o f the Judges o f the C ou rt o f  Sudder A d aw lut,

(No. 4 6 4 6 ,)
Extract from the M inutes o f  Consultation, 22 D ecem ber 1840,♦

Read the follow ing E x tr a c t :

Judicial Department, N o . 968.— E x tra c t  from  the M inutes o f  Consultation,
14  D ecem ber 1840.

Read the follow ing E x tra c t :

N o. 2 13 .— E xtract from the Proceedings o f  th e Sudder A d aw lutj under date the
8 th D ecem ber 1840.

R ead O rdet o f Governm ent, dated the 14th  ultimo, No. 896, communicating an 
E xtract from the M inutes o f Consultation in  the M ilitary D epartm ent, under date 
the 1 1 th  ultimo, requesting the opinion o f th e  C ourt o f Sudder A d aw lu t, whether 
a  native ironsmith, not a  registered bazar-m an, residing “  w ith in  the limits of a 
m ilitary cantonment, situated beyond frontier, is amenable to a m ilitary Court of 
Requests, assembled under the provisions o f  A rtic le  V II ., Sec. X I I .  o f  the Native 
A rtic les  o f W ar, for a  debt under 20 0  rupees.”

1 . T h e Court observe that the jurisdiction o f the m ilitary C ourts o f Request, 
established by A rticle  V I I .,  Sec. X II.,-  R eg. V . o f 1827, has been extended by 
Sec, X X I .,  Reg. V I I ,  o f  1832, to hll persons o f the m ilitary classes specified in 
Section X I I L  o f th e  last-m entioned R eg u latio n ; that is, the C ou rt conceive, to all 
persons o f all the classes spocified in any o f  the three clauses o f  that section; the 
p-ersons from whom those o f  the m ilitary classes are intended to  be contradis
tinguished being only l^ n s e  o f the persons referred to in the passage o f Clause 2, 
quoted below ,* who do not belong to any o f  the classes specified.

2. I t  is to be obser-red, that these civil persons are liable, under Clausq 2 d, Sec. 
X I I I .,  to punishment for the petty c r im in a l  o ffen ces  specified in C lause 1st, by either 
courts martial, or by the o0 cer in charge o f  the p olice; but they are expressly 
exem pted from any responsibility for debt to  the Court o f  Requests, and even 
beyond the frontier, from the jurisdiction, unlimited in amount, provided for in 
Section X L I L , which is restricted also to the military classes specified in  Section 
X IIL

3. T he only description given in .the Adjutant-general’s le tter o f  th e  native iron- 
smith in question is, that he is not a military bazar-man, and th at h e  resides within 
the lim its o f a m ilitaty cantonment situated beyond the frontier. T h e  C ou rt con
clude that i f  he had belonged to any o f the m ilitary classes specified in Section 
X I I L ,  R eg. V lI .  o f 1832, or Article X L , Sec. X IL , R eg ., V .  o f  1 8 2 7 , this would 
have been expressly stated. I f  he ddes belong to any o f those classes, he is  amen
able ; i f  he does not, he is n o t  amenable to the M ilitary  C ou rt o f  R equests, assembled 
under the pro-visions o f  A rtic le  7, Sec, X II. o f the N ative  A rtic le s  o f  W ar.

O r d e r e d ,

• Viz.“ And beyond the frontier all native subjects of the Company, of whatever description, who may have 
followed the troops into the field, or may be there residing within the iimits of a inilitary camp or cantoji- 
ineat."
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O r d e r e d ,  That Extract from these Proceedings be fprVearded to the C h ief Secre- On the New
tary to Government, for the purpose o f being laid before the Right honourable the Articles of War
Governor in Council. East IndiaCompany s Native

T h e original letter which accompanied the Order o f Government, dated the Troops.
14th  ultimo, No. 806, is herewith returned. ' ' '"

(True extract.)

(signed) W .  D o u g la s ,  Registrar.

To the C h ief Secretary to  Government.

O r d e r e d ,  That the following E xtract be coittniunicated to the M ilitary Depart- 
nient, in reference to an extract froih the M inutes o f Consultation in that depart
ment, dated 1 1  Novem ber 1840, N o. 4180.

(signed) flV C h a m k r ,  
C h ief Seer.

O r d e r e d ,  That, the foregoing Extract be communicated to hjs Excellency the 
Commander-in-chief, in reference to a letter from the Adjutant-general o f the 
Arm y, dated the 10 th ultimo, No. 902. "

Sir,

(N o. 18 .)
* To the Secretary to Government, M ilitary Department.

I  HAVE the honour to acknowledge the receipt o f  Extract fi’om th e  Minutes o f  
Consultation, No. 4646, o f  the 22d December 1840 ; and with reference to the 
decision o f  the Court o f Sudder Adawlut, that Section X L II ., Regulation V I  I. of 
1832, has no reference to others than the m ilitary classes specified in Section X III . 
o f the same Regulation. I  am directed by his E xcellency the Commander-in-chief 
to bring to the consideration o f  Government, that a very large and the wealthiest 
and most influential portion o f  the inhabitants o f bazars beyond the frontier are 
without civil law or legal means o f obtaining debts due to  them.

2 . H is  Excellency considers that it  is unnecessary to do more than advert to 
the serious evil o f such insecurity to the mercantile transactions o f  those classes 
upon which our forces would be mainly dependent for supplies, had they to  take 
the field, and instructs me to bring to the notice o f  Government, that by ananunge-, 
m ent o f  the political authorities, the Subjects o f the foreign states where, our forces 
are cantoned are, when inhabitants of the m ilitary bazars, rendered amenable-to 

•the law s therein in force, ’

8 . T h e  Com mander-in-chief begs to recommend that his Lordship in Council 
w ill be pleased to take the subject into early consideration, in order that an imme
diate rem edy may be provided for such a state Of insecurity, and that for the pre
sent the provisions o f Section X L II ., Reg. V II ., o f  1832, may be rendered appli
cable to all classes inhabiting m ilitary bazars beyond the frontier.

• I  have, &c,

(signed) • R .  A le x a n d e r ,  L ‘-pofl,
Adjutant-gene’s Ofiice, • A d j‘-gen* o f the Arm y.

Fort S t. George, 6  January 1841. ^

(True extracts and copies.)

(signed) . B . f V ,  S te e l, L ‘-col(
Secy to Gov*.

1 4 . 3 x 2 (No.
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Legis. Cons. 
5 July 1841. 

No. 22.

(No. 7 .)
Resolution, dated 26  A p r il 1841,

E xtract P roce0dings.
Read Extract, N o. 6 IO A-, dated the 24tli February last, from  th e  proceedings 

of the Governor-general o f  India in Council, in  the h lilitary  D epartm ent, forward
ing papers from the Secretary to Governm ent, M ilitary  D epartm ent, at Fort St. 
George, representing the expediency o f  m aking S ec . 42, R eg . 7, o f  1832, Madras 
code, applicable to all classes inhabiting m ilitary bazars beyond th e  frontier.

1
RESbtUTlON. (

The Governor-general in ,C ou n cil observes, that the M ilitary  C o u rt o f Requests 
A c t  provides for the difficulty pointed out b y  the C om m ander-in-chief of Fort 
St. G eorge; viz., ‘ 'th a t  the Cantonments beyond th e  frontier, th e  wealthiest and 
most influential portion o f  the inhabitants o f  bazars, are w ith ou t civil or legal 
means o f  obtaining debts due to them ,’’

2 . T hat A c t  subjects to  Courts o f  Request, vrithin and w ithout the frontier, 
persons who for crimes w ould be subject, w ithin and w ithout th e  frontier respee? 
tively, to courts tnartiaL ,T h e  draft M ilitary  C ou rt o f  R equests A c t  is now 
undergoing the consideration o f  the Judge A dvocate-general, and it  is desirable 
that that officer should also see the papers under review.

O r d e r t d i  accordingly, T h a t the M ilitary  D epartm ent, in  reply to  the extract of 
the 24th  February last, and in continuation o f  that from this Departm ent of the 
1st Of M arch last, be  furnished with a copy o f  the foregoing resolution, with a 
request to  obtain and com m unicate to  this departm ent the opinion o f the Judge 
AdvOcate-general on the point in question, in  connexion w ith  th e  provisions of 
the draft M ilitary C ou rt o f  Requests A c t.

Legis. Cons; 
5 July 1841. 

No. 23.

(No. 2 $7 .)
E x t r a c t  f r o m  the Proceedings o f  the H onourable the Presiden t in Council, 

in the M ilitary Departm ent, under date the 18th  N ovem ber 1839.

N o. 228.-^From  the Ju d ge  Advocate-general to M ajor W il l ia m  C u h i t t ,  Officiating 
Secretary to  the G overnm ent o f India, M ilitary  D epartm ent, Calcutta,

Sir, .
I  HAVE the* honour to  acknow ledge the receipt o f  your letter. N o, 148, of the 

■ 9th nltim o,' w ith the draft o f  an A c t  for th e  regulation o f  N ative  Courts of 
Request, and other papers connected therew ith, and having laid th e same before 
the Commander o f the Forces, I  have been directed to subm it th e accompanying 

' memorandum on the subject.

. T h e  enclosures are herew ith returned.
• I  have, A c. '

Judge Advocate-generafs Office, 
H ead Quarters, M eerut,

12  October 1889.

(signed) . G .  Y o u n g ,
ju d g e  Advocate-general.

_ ” Judge Advocate-generals O ffice, H e a d  Quarters,
M eerut, 12 O ctober 18 3 9 .

MEMoBAkuuM on the D ra ft  o f  an for fregnlatirig N a tiv e  M ilita ry  Courts o f 
Request,-dafed 2 0  M a y  1839, received w ith M igor C u h itt’s le tte r , N o. 148,

‘ ■ o f  the 9th Septem ber 1839.

1 . T r ia l s  by Courts of. Request, European and N a tive , are carried on under the 
orders o f  officers commanding stations, and not under the eye o f  th e  Commander-in- 
chief. T h e evidence is not recorded, and the decrees are final, so th a t I  have no 
official knowledge o f the working o f the system, except w hat is derived from  the 
few references Which have been made to me, when a difference o f  opinion has 
•• ■ arisen
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arisen between a court and a commanding officer. I  was also consulted on the On the New 
framing o f an order by Sir H enry Fane in January 1837. This order was pre- 
pared after information ha<J been received from the principal stations o f the army Native
o f the rules in force at each station, and was intended to introduce uniformity o f Troops.
practice by prescribing the most convenient regulations, and declaring what was ----------- -
considered to be a ju st construction of the law  on points which were doubtful or 
variously understood. A s there was nothing beyond the competence of a Com
mander-in-chief in the proposed Genej-al Order, I  expected tO>see it  published as 
such, but it was refeiTed to Government in A p ril 1837. I f  it had been published, 
it  would have prevented the petition addressed to the GovOrnor-general by Mr,
John Rawlins, dated Ag?a, 19  September 1838, by declaring, that nonrmilitary 
persons resident in a cantonment are not amenable to European Courts of 
Request. I  think it desirable that it should yet be published, with the addition 
o f some clauses from the Madras General Order o f 10  February 1835, relating 
to the swearing of parties. I t  may be observed, that among the suggestions con
veyed to Sir Henry Fane by commanding officers in January 1837, none proposed 
any change in the law  contained m the 4th G eo. 4, c. 8 1 ; and in Reg. X X . of 
1810, there was no demand o f a legislative remedy for any acknowledged evil.

2. H aving had so little  knowledge o f the operation o f the present system, I 
thought it right to consult some of the most experienced officers a t  thi$ station, 
and shall have occasion to refer to their testimony in the following observations 
on the several sections of the draft.

3. Section 1. In this section it is proposed to raise the amount recoverable froin 
200 rupees to 400. W hen the draft of N ative A rticles of W ar was revised in 1836, 
by a committee consisting o f  Major-general Lum ley, Captain Richard Birch and 
m yself w e agreed to retain th e present lim it o f  2 0 0  rupees, on the ground that 
it  Was not advisable to encourage a greater extension of credit, and thut 200 
rupees is in as high a ratio to the pay and allowances o f native officers, soldiers 
and ca,mp followers, as 40O rupees is to those o f  Europeans. I adhere to the 
opinion I  then held on that point, aiid also (following the analogy afforded by 
the 4th G eo. IV ., c. 81) as to the propriety of introducing an article on the subject 
o f m ilitary Courts of Request, rather than making it  the matter of a separate legis
lative Act., On this proposition, Major-general M^Caskill thus expresses himself t 
“  I  do not perceive what benefit could be expected to accrue from raising the 
amount claimable to 400 ru p ees; on the contrary, it would, I  conceive, give rise 
to  much litigation, and would introduce many causes of a complicated and difficult 
nature connected with trades, which would be beyond the knowledge of most 
members, who, not being conversant in such matters, would have di^fficulty in 
arriving at a ju st comprehension of th em ; and, besides, this would hold out en
couragement to the natives to multiply suits and embark in ventures from which 
they would otherwise be deterred.”

*
4. W ith  respect to requiring that the defendant shall have been “  a person o f . 

the description above mentioned when the cause o f action arose,” I do hot tbinl^ - 
that necessary, but only that he should be so when the suit is instituted.

5. Section 2. There is no objection to giving power to chmpose the court of 
European or o f native officers. '

A t  present superintending officers exercise a salutary influehce on the delibera
tions o f courts; biit as some are withheld by doubts or indifference, the Com
mander-in-chief might signify that it is their duty to interpose their advice when
ever they are satisfied that the judgm ent which the court are inclined to adopt is 
erroneous.

6 . Sections 3, 8 . Courts m artial already possess, and may most conveniently 
exercise, all the powers referred to in these sections.

7. Section 4. I concur in the general opinion, that to  record the proceedings, 
including the evidence and th e decree, and to furnish a copy o f the same to thd 
convening officer, would be incompatible with the summary nature o f  the judica
ture, and with the multitude o f petty suits that come before it every month. On 
this, point, I  think the objections of M ajor-general M 'C askill are conclusive:

To record the proceedings o f the courts 1 should also consider objectionable j 
indeed, scarcely feasible. T he average number o f  cases for 1 2  months anterior to

14 . 3 x 3 > October
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October 1838, •when th e station had its usual com plem ent o f  troops, gives 295 
cases per month ; no m onthly Court o f Requests could record its  proceedings in 
295 eases, and business would consequently fa ll into arrears; and plaintiifs and 
defendants would thus be subject occasionally to  upwards o f a m onth’s attendance 
before their case could be heard, and no servants or trades-person could command 
so much tim e ; besides, the above objection, there are many others. A n  office and 
establishment would become necessary, as officers could not be expected to give 
up their mess-houses for the use o f this perpetual court, and th e  officer who noted 
the proceedings in court could not be expected to  furnish a copy extending to 
many hundred pages, as they unquestionably w ould in a large station like Meerut. 
T h e tim e o f  the convening officer w ould also he g rea tly  encroached upon 
should he bestow the necessary attention on the proceedings, and the labour to 
the station staff would be beyond his m eans, w ith  reference to his other heavy 
duties.”

8 . M ajor Oliver says, “  T o  record the proceedings and evidence would be an 
undertaking almost im possible to e ffe c t; i t  w ould em ploy the court for a con
siderable period, and one would not be closed before the tim e arrived for the 
assembly o f a hew court, as the cases are alw ays very numerous, and without 
recording them , I  have invariably 'seen them  satisfactorily settled  in a  few days.’’

9. Sections 5, 6 , 7 ,  8 , 9. These sections relate  to  m aking suits for debts not 
exceeding 20 rupees cognizable by the senior commissariat officer. There are 
many objections to this proposition:— 1st, T he senior commissariat officer has not 
tim e to execute the duties o f a Court o f R equests w ith respect to  more than half 
the total number o f suits that occur at a station, even i f  he were not bound to record 
the proceedings. This rule obtains at M adras, but practically the le tter o f  the law 
is set aside, and the duties are entrusted to j u n i o r  commissariat officers, who are 
said to be “  imperfect linguists,” inexperienced “  and unaccustom ed to native 
litigation.” O n the other hand, I  believe our junior com m issariat officers to be 
good linguists, and w ell acquainted with th e  native character and h a b its ; but even 
their tim e cannot be spared for the proposed duties. A com m issariat department 
is o f the utmost importance to the w elfare and existence o f  an army, and the 
Bengal commissariat departttxent is as efficient as ever took th e field.

2d. The only modification o f this proposition that would he practicable, would 
be to lim it the cognizance to suits against defendants resident iu  Sudder bazars, 
o f  which a commissariat officer had charge ; some authority o f  this description is 
already exercised, and M ajor Burlton can say w hether he wishes his officers’ hands 
to be strengthened in this respect.

3d. A t  the largest stations there is often only one commissariat officer, and at 
some large stations there is not o n e ; e . g . ,  Barrackpore, L ucknow , Delhi, 
Barelly, Loodiana.

10. Sections 9, 1 0 . These sections g ive  power to convening officers to send 
hack decrees for revision i f  they are dissatisfied w ith them upon any m atter of 
form, or upon the m erits, not once, but an indefinite number o f  t im e s ; i f  the 
proceedings are not recorded, it  is evident that the convening officer cannot 
judge o f  the merits o f the case, and he already has the power o f  pointing out any 
ii’regularity or illegality manifest in the decree itself, the Only case in which a 
court is readily disposed to  alter its decision. I f  the proceedings w ere recorded, 
convening officers would not w illingly undertake the labour and responsibility o f  
participating in the ju d icia l functions o f Courts o f Request o f  a  ten d en cy  preju
dicial to harmony and discipline. I  therefore consider it neither pi'actieable aor 
desirable to give the proposed powers to convening officers.

1 1 . Sections 1 1 , 1 3 .  A t  present the court direct w hether th e execu tio n  shall 
be general or by stoppages from pay ; this practice is more convenient, and pay
m ent to the creditor is effected in a less operOse manner than b y  th e  process pre
scribed in the sections.

1 2 . Section 1 2 . B y  O . O . G . G ., 8th A n ra s t  1828, and Reg. V . o f  1828, pro-i 
perty beyond military jurisdiction may be sold in satisfaction o f  decrees.

13. Section 14. T his section would give rise to  m any doubts and different 
constructions as to what constituted a demand o f  a  different nature, ancf seems 
contrary to the policy o f  the A ct, which is, besides bringing the adm inistration of

. justice
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justice to  the door of the defendant, to exclude complicated cases from the cog
nizance o f Courts o f Request, and to discourage plaintiffs from giving credit for a 
greater amount than 400 rupees. The technical distinctions between notes, 
bonds and .other securities are not likely to be attended by the parties, nor 
understood by the members o f the court. T h e Judges o f the Court of Requests — '' "
at Calcutta are more able to deal with demands of a different nature, each 
amounting to 400 rupees, but it may be supposed that occasions for their exer
cising such discrimination have very rarely, perhaps never occurred.

14. Section 16, This is a  reasonable lim itation, but it may be supposed prac
tically to exist.

15. Section 16. Courts o f Requests are already bound to investigate any counter
claim or set-off On the part o f the defendant.

16. Section 17* I t  is equitable that goods pawned to or by a defendant should 
be made available for the payment of his debts, subject to the rights o f owners and 
pawnees, and may therefore be considered to be within the competence of Courts 
o f  Request.

17. Section 18. A t  present Courts o f  Request composed o f European officers 
have cognizance of suits beyond the frontier to an unlimited amount. I f  an 
appeal were allowed, it would be necessary that the proceedings should be recorded.
VVhere the demand did not much exceed 400 Rs., a plaintiff would abate the 
excess to avoid an appeal, and where it amounted to several thousand rupees (as 
against a Commissariat Gomashta), the delay m ight enable the defendant to 
abscond with his property. In  such cases-, however, it might be expected that the 
proceedings would be more frequently criminal than civil, a tria l for embezzlement, 
or other fraudulent conduct than an action for debt,

18. Section 1 0 . Resolution o f Gfvernm ent, para., 3, I t  is questioned whether 
the Punchayet system of Madras should be introduced into Bengal. On this 
subject, Lieutenant-colonel Gowan says, “  I  have seen a great deal o f trial by 
Punchayet. Two arbitrators named by each o f the parties, and the fifth by the 
judge, and I  have generally found it a party business. The arbitrators on each 
side upholding the cause of their friend, neither conceding the slightest point, 
while the President has given his casting vote in favour of him who paid his b e s t; 
and such the result after a great deal of lost tim e.”

19. M ajor Crawfurd Says, object to this. I  have seen it tried on a large scale, 
and the result w'as, that the members considered, themselves more in the light of 
advocates for the parties nominating them than jurors, and in most cases were 
probably feed also, which rendered the nominee o f the convening officers bond '

^ d e  the sole judge in the case, and thereby put him in the way o f temptation.”

20. Colonel W oulfe says, “ In  the course o f some days after their quarrel, he Letter of 7th June 
having refused to give up her property to her, a complaint was again made to the 15836.
officer commanding the force, and a Punchayet was ordered to investigate i t ; after 
sitting for many days, without coming to a decision, Hoolassee having reported to 
Captain Sheriff that bribes had been offered to, some o f the members, the Punchayet 
was dissolved by Captain Sheriff, without (I believe); the consent or knowledge of 
Colonel Farran.”  In the same page, he says, “  that this very dispute might easily 
be settled by a Punchayet, or a court martial,” Major Alexander proposes to 
counteract the evils resulting ftom fourffifths o f  the court being; composed o f 
interested members, their dilatoriness, and the frequency of appeals on allegations 
o f gross partiality, by adding three impartial members, instead o f one. A  shorter 
remedy would be to cut off the four peccant members, and leave the three impartial.
In  Bengal, the disadvantages o f this mode o f arbitration are considered to prepon
derate over the expense and venality o f  Moonsiffs, Ameens and Sudder Ameens, 
as compared with Courts o f Request. I t  has neither popularity or cheapness to 
recommend i t ; I  should therefore think its introduction into Bengal very inex
pedient.

, 2 1 . Resolution, para. 4, A  General Order issued by Lord Dalhousie on the
5th Ju ly  1830, prohibiting credit being given in Sudder Bazars, was rescinded by 
Lord W illiam  Bentinck on the 9 th December 1834, I suppose, because it was 
found that the prohibition could not be enforced without injustice. A t  present

1 4 . 3 x 4  there

    
 



53^ S P E C I A L  R E P O R T S  O F  T H E

No. 2 .
On the New 
Articles of War 
tor the East India 
Company’s Native 
Troops.

Order.

there is no limit to credit in  military bazars, excep t what is im plied in the greater 
facility o f recovering debts not exceeding 200 rupees in Courts o f  Request than 
of recovering debts exceeding that amount in  civil courts, and I  do not see how 
any other lim it can be prudently and eifectually imposed. W h a t is called crying 
down credit, as enjoined b y  the 1 1 1 th  A rtic le , for the Q ueen’s troops, is a mere 
caution to the inhabitants that if  they give credit to a soldier, i t  w ill be at their 
own peril, since the balance o f his pay, after defraying all regim en tal expenses for 
necessaries, is the only fund out of which th eir claims can b e  satisfied ; and by 
the 3d Section o f the M utin y A ct, he is not liable to be arrested for any debt 
under 30 Z.

22. Resolution, para. 78. I t  appears to m e advisable that legislation on this 
subject should be confined to the main points established in Section  2 2 , of Regu
lation X X . o f 1810, and Section 27 o f  the 4 th  G eo. 4th, c. 8 1 , leaving subsidiary 
details to the m ilitary authm ities. Inconvenient rules w ill be corrected, and 
uniformity o f practice gradually introduced under the authority o f  Commanders- 
in-chief. Thus the M adras G . O . o f 10 th  February 183.5 was republished at 
Bom bay on th e  1 st A p ril o f  the same y e a r ; som ething m ight be borrowed from it 
for the Bengal Court o f Request, and i f  S ir H . F ane’s order o f  A p ril 1837 were 
published, it  might afford useful suggestions for th e other Presidencies. I f  the 
plaintiff is on the spot, h e ought to attend th e c o u r t ; i f  not, he should be per
m itted to send his documents to  the Brigade-m ajor. I f  witnesses are at a  distance, 
they m ay be exam ined on oath, or interi’Qgatories prepared by both parties, as 
practised occasionally at trials b.y courts martial. W ith  respect to  th e rate o f interest, 
I  understand that no more is allowed than 12  per cent., w hich  is too little for 
6m all sums lent for short periods. B y  the 39th and 40th G eo. 3, c. 99, a pawn
broker m ay take for sums under 227. fourpence for every pound b y  the month, or 
at the rate o f 20 per cent, per annum, and for sums under 10/. at th e rate o f 15 per 
cent. This is not inconsistent w ith the prin^^ple o f  the usury law s, which is to 
withhold the protection o f  the law from th e gam bling transactions which take 
place betw een a-spendthrift borrower and usurious lender. T h e  taint of usury 
may be found when lacs o f  rupees are lent to  a  native state at 18  p er cent., and not 
when 10 rupees are lent at 24 per cent. W ith  respect to  the p roof o f contracts, 
it  does not seem advisable to specify one kind o f evidence to  th e  exclusion of all 
others. Some plaintiffs and defendants cannot read and w rite.

23. Resolution 2. T h e  only point which remains to be noticed o f the ten 
enumerated in the 2 d para, o f the Resolution o f  Governm ent, is th e 1 st. A t  all 
the Presidencies, the only actions cognizable are actions o f  debt, and personal 
actions.

Houses and lands are not the subjects o f  actions, nor assets for satisfaction of 
decrees. I t  does not appear expedient to  relax these restrictions. B u t beyond 
the frontier, and where there are no B ritish  courts o f  justice, i t  w ould seem rea
sonable to allow unlim ited civil jurisdiction to  m ilitary Com*ts o f  R equest, for the 
same necessity which renders non-military offences triable by courts m artial in the 
same situations.

(signed)' G .  Y o u n g .,  

Ju d ge Adv®-gen*.

O r d e r e d ,  That a copy o f  the foregoing letter from the Judge Advocate-general, 
and the memorandum o f his report which accompanied it, be transm itted to the 
Legislative Departm ent, in reply to 'E xtract N o. 17, from that defendant, o f the 
12 th A ugust last.

(True extract.)

(signed) R -  J .  JEL. B i r c h ,

. Ass* Secy to th e Gov* o f India,
M ilitary  D epartm ent.

.(No.
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(N o. 3 3 4 7  o f 18 3 9 .)
- J udicial D epaetment.

T o the Secretary to the Government o f India in the Legislative Department.

Sir,
I n acknowledging the receipt of your letter, dated the 12 th o f  August last. 

N o. 458, I am directed by the Honourable the Governor in Council to transmit 
to you, for submission to the Honourable the President in Council, the accom
panying copy o f a letter from the Adjutant-general of the Bombay army of the 
2 1st instant, stating that the Commander o f the Forces is o f opinion, that the 
proposed A ct for regulating the proceeding o f military Courts o f Request will 
tend to the promotion o f  the object in view and remove existing defects, but 
suggesting that an appeal may be allowed in all suits exceeding 200  Rs. to such 
tribunal as may be determined on by the legislative authority.

I have, &c 

(signed) J .  P .  W il lo u g h b y ,
Sec’' to Gov‘.

Bom bay Castle, 31 Decem ber 1839.

(N o. 10 25  o f 1 8 3 9 .)
T o Z . R .  R e id i  Esq., Secretary to Governm ent, Judicial Department.

Sir,
I  AM directed by the Commander of the Forces to return the accompanying 

papers relating to the investigation o f claims o f  debt against persons belonging to 
and attached to the N ative  A rm y of the several Presidencies, together with 
the proposed draft o f an A c t  for regulating the constitution and proceedings of 
Courts o f Request. •

A fter  an attentive perusal and consideration o f these documents, the Com
mander o f  the Forces desires me to state, that the intended enactment will, he 
considers, tend to promote the object in view, and to remove existing defects at 
the same time. The Major-general begs to suggest for consideration the equity 
o f  granting s a  appeal in suits exceeding 200 Rs. to such other tribunal as may be. 
determined upon by the legislative authority.

I have, &c. *

(signed) S . P o w e l l ,  Lieut.-col*,
A d j‘-gen* o f  the Army.

Adjutant-general’s Office, Bombay,
21 December 1889.

(True copy.)

(signed) J .  P .  W illo u g h b y ,

Secy to Gov*.

Legis. Cons. 
5 July 1841. 

Wo. 24.

Legis. Cons. 
5 July 1841. 

No. 25.

M inute by the Honourable A .  A m o s ,  Esq.

I PROPOSE deferring a particular examination o f  this subject until the papers 
are complete by the receipt o f  th e ’ expected communication from Madras, but it 
m ay be useful to advert on the present occasion to one or two matters.

T he answer from Bombay is so very general in its expressions that it  is difficult 
to say whether it is entitled to any and what weight, as an expression of opinion 
in favour o f the terms o f the Draft A c t  upon the various points on which the 
report o f  the Judge Advocate o f Bengal was unfavourable to those terms.

14. 3 Y One

Legis. Cons.
5 July 1841. 

No. q6.
Military Courts af 
Request.
Minute on Bombay. 
Letter, dated 31st 
Dec. 1839, con- > 
cerning Military 
Courts of Bequest.
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One point only is adverted to  with any particularity  in the answ er from Bom hay; 
viz., the competency o f Courts of Request to  deaPw ith  claim s exceed ing 200 R s .; 
the Bombay Regulations m ake the lim it 400 R s. ; the M adras Regulations made 
it  200 E s. at first, and afterwards increased it  to 400 R s . ; and th e  Madras papers 
(received previously to the promulgation o f  th e D raft A c t  and Questions) were in 
favour o f its continuance at 400 Rs. T h e  B en gal R egulations m ake the limit 
200 Rs., and the B en gal papers are in favour o f its being confined to 200 Rs.

T h e Madras papers above mentioned are strongly in  favour o f  a power to be 
vested in commanding officers o f ordinary cases, to be revised  by the same or 
other Courts of Request in all cases. The B en g a l papers are as strongly opposed 
to  such a power in any case, even in respect o f  suits to  an unlim ited amount 
beyond the frontier.

T h e Bombay papers leave it in some obscurity w hether th e  Com mander of the 
Forces approves o f the power mentioned in  the last paragraph in suits under 
200 Rs. ; it would rather seem that as to  suits above 200 R s. he thought such a 
power was not sufficient; but his meaning appears to m e very  ambiguous, except 
so far as he m ay be considered as averse to  trusting C ourts o f  Request with 
the ultim ate decision o f  suits exceeding in valu e 200 Rs.

Three practical questions w ill have to be decided :

1st. Should the M adfas and Bom bay lim it o f  400 Rs. be  altered in favour of 
the Bengal lim it o f 200 Rs., or w e  ?

2 d. Shall there he an appeal or revision in any and w'hat cases 1 This ques
tion turns very much lipon the expediency o f r e c o r d in g  th e  ev id en ce  (which the 
B engal Judge A d vocate says is im practicable), but w ithout which, it  is argued in 
the report o f  the M adras Judge A d vocate, the grossest injustice, and even a 
burlesque upon justice, w ill very often be exhibited in  M ilitary  Courts of 
B engal.

8 d. Lastly, it may be observed that the tria l o f  petty suits o f  20  or 30 rupees in 
amount by a public officer is not inconvenient at Bom bay or M adras, but would 
seem to  be usual and desirable in those P resid en cies; whereas i t  w ould appear that 
the B en gal authorities w ere opposed to such a mode o f trial. Is th e Bombay and 
M adras praqtice to yield  to  that o f Bengal, or v ic e  v e r s a  ? T h e  selection of the 
proper public officer to  b e , charged w ith  this duty, though perhaps not an easy 
question, is a  subordinate one. In  Sir H . Fane’s D raft A rtic le  o f W ar upon the 
subject o f Courts o f R equest, upon w hich th e  Judge A d vocate o f  Bengal would 
appear to cast some lingering looks,, the m atter is cut very short, disposing of the 
above three questions b y  laying down for all th e  Presidencies the actual practice 
o f  the Bengal Presidency, viz. m aking the lim it 200 rupees, allow ing no appeal 
or revision, and abolishing the Madras and Bom bay jurisdictions for suits not ex
ceeding 30 and 20 rupees.

17 January 1840. (signed) A .  A m o s .

Legis. Cons. 
5 Julj' 1841.

No. 27. 
Jud. Dept.

14 Dec. 1839.

(No. 3 6 .)
T o  F .  J .  H a l l i d a y , ,  Esquire, Junior Secretary to the govern m en t o f  India.

Sir,
Para. 1 . W ith reference to the letters noted below,* I  am  d irected  by the 

R ight honourable the Governor in Council to transmit for subm ission to the 
R ight honourable the Governor-general of India in C ouncil th e  accompanying 
copy o f  a communication from the Adjutant-general o f the M adras arm y, and of 
the memorandum transmitted With it, drawn up by the O fficiating Ju d ge Advocate- 
general o f the same army, upon the subject o f  the Resolution o f  the Government 
o f India received with M r. Officiating Secretary G rant’s le tte r  o f  th e 1 2 th  August 
1839, and o f the D raft A c t  for the improvement o f  C ourts o f  R equest for the 

‘ recovery

• From the Officiating Secretary and Secretary to the Government of India respectively, the I2th August 
I8S0, No. 4d7, and 2Sd March 1840, No. —.

    
 



I N D I A N  L A W  C O M M IS S IO N E R S . 5 3 9

recovery o f  debts against m ilitary persons, and for the improvement o f the adminis
tration d f justice by Commissariat officers, together with a copy o f a letter from the 
Register to  the Sudder Adaw lut, expressive o f that court’s opinion on the remarks 
o f the Officiating Judge Advocate-general, and a copy o f  a communication from 
the Commissary-general, stating his sentiments on the observations contained in 
the le tte r  from the Adjutant-general relative to the inexpedifency of entrusting the 
powers o f police and judicature to the Commissariat officer.

T he general subject o f military bazars being at present under the consideration 
o f  the Gro.vemment of India, it  is presumed that \Vhatever alterations in the 
existing system may be determined upon for introduction under the Bengal PrOr 
sidency w ill also be extended to the other Presidencies; and therefore, although 
the. Judges of the Court o f Sudder Adaw lut Lave stated that the obsorvations 
recorded by the Major-general lately commanding the army in chief, and by the 
Judge Advocate-general of the army, are in accordance with their opinion upon 
the inexpediency of vesting the superintendence o f  police and civil adjudication at 
a bazar station in thp Commissariat officer, the R ight honourable the Governor 
in Council is desirous o f stating his conviction that the present system, adopted 
from th e  first establishment o f the Commissariat department un der Colonel 
Morrison, which was approved o f by Sir Thomas Munro, and stood the test o f long 
experience under his government, and was so strongly advocated b y  S ir J . 
M alcolm  in preference to all other systems, should not be disturbed in that 
particular.

T he R ig h t honourable the GpveHior in Council w ill only further remark, that 
as in the first section o f the Draft A ct it is stated that actions against the
m ilitary classes are to be tried by military courts only “  within the territories of 
the E ast India Company,”  embarrassment would be likely to result fi*pm this provi
sion, i f  the cause of action should arise in places where no materials are to be 
found to form a military co u rt; '  but i f  it is intended, as appears to  be the case, 
that such shall be the law in all cantonments and military stations within the terri
tories o f the East India Company, his Lordship in Council would suggest the 
expediency o f the meaning being stated in more precise language.

H is Lordship in Council concurs in the opinion o f the Judges o f  the Sudder 
A d aw lu t (para. 15), that persons, not military, residing within m ilitary limits, 
should not be made amenable to the jurisdiction o f military courts, except beyond 
the frontier.

I  have, &c.

F ort S t. George,
9 January 1841.

(signed) H .  C h a m ie r ,
C h ie f Secretary.

g March 1840. 
No. 45.

13 July 1840. 
No. 147.

(N o. 9 6 7 .)

To the Secretary to  Goivernment, M ilitary  Department.

Sir, '
In forwarding the accompanying memorandum, drawn up by the Officiating 

Judge Advocate-general o f the army upon the subject of the Resolution by the 
Honourable the President in Council, at Fort W illiam , dated 12th August 1839, 
I have the honour, by order o f the Officer commanding the Arm y in chief, to ex
press his opinion of the urgent necessity that exists for limiting credit to be given 
to the m ilitary,, and for granting power to cry it down.

2. The 1 11 th  Article of W a r for H er M ajesty's army entails a penalty upon 
the commanding officer who shall fail to cry down the Credit of his men, and it 
exonerates officers from the duty o f attempting a  settlement o f debts after a pro
clamation has been duly m ad e; but there is no legislative provision for the difficult^ 
contemplated in the Resolution o f  the Governm ent o f India ; viz., that o f giving 
credit for sums that may be sued for in civil courts. If, how'ever, the limitation of 
credit to be given by inhabitants of the bazars within military cantonments be 
effected, the Major-general considers that a considerable advantage will accrue to 
the State by the suppression of vffiat is most baneful to discipline, as w ell as to the 
happiness o f  improvident soldiers and their families.

■ 14 . 3 Y 2 3. In

Legis. Cons. 
5 July 1841. 
' No. 28.
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3. In  addition to the memoranda o f the Officiating Judge Advocate-general, 
M ajor-general S ir H ugh G ough would advert to the im portance o f  having the 
duties o f  m ilitary police and civil adjudication in cantonments not only separate 
fronj all other departmental functions, but especially from those w ith  which their 
connexion is most incompatible.

4. T h e  business o f the Commissariat is, as has often been represented, onerous 
and o f paramount importance. The addition o f  M ilitary P olice Punchayets and 
Courts o f  Request to what in itse lf requires the full exertions o f  able officers, appears 
self-evidently to involve that o f two departments, each requiring undivided atten
tion ; the zealous adm inistration of one must be often detrim ental to  the properly 
efficient discharge o f the other; and it appears to S ir H ugh G oiigh that no 
arrangement can be less desirous or more probably injurious to the best 
interests of Governm ent, than that the executive police authority and the 
approaches to the civil adjudication should be immediately vested where the prin
cipal commercial dealings have an influence, which spreads in numerous transactions 
and sub-contracts through the population amongst whom the power o f  an Indian 
Police is exercised.

(sigr^ed) R .  A le jc a n d e r ,  L ‘-coP, 
Adjutant-gen^ o f  the Army.

Adjutant-general's Office, Fort St. George, 
14 D ecem ber 1839.

M emoranda having reference to the D raft A c t for the Im provem ent of 
M ilitary Courts o f  Request.

1 . Little further can be said in support o f  the argument in favour o f  restricting 
the amount o f credit to be given to native soldiers, than that w hich th e papers 
accompanying the proposed A c t contain. Subsequent events have fu lly  proved the 
justice o f these arguments, showing that the effects o f  unlim ited credit allowed to 
the native soldiery not only tend to their demoralization, but also lead  them  to the 
commission o f crime in their military capacity.

O n the 24th of October 1839, three troopers o f the 5tR regim ent o f  L ig h t Cavalry 
were brought to a general court martial for refusing to receive th e balance o f their 
pay, on the plea that justice had not been done them  b y  a C o u rt o f  Requests. 
These men ha!d severally been brought before-a garrison C ou rt o f  Requests for 
R upees389, 385 and 85 respectively, and the court awarded R u pees 389, 226 | and 
85 in favour o f the plaintiffs, to be paid by m onthly instalm ents o f  four rupees per 
mensem.

The troopers were each sentenced by the genei-al court m artial before which 
*,they were tried to loss o f  “  good conduct pay,”  and to nine w eek s’ imprisonment. 

T he officer commanding in ch ief remitted the forfeiture a ltogeth er, and a  portion 
o f the imprisonment.

The restriction mentioned in this section, that the defendant m ust have been 
one o f the classes described when the cause o f action arose, and at th e  tim e o f  the 
institution o f the suit, appears to he highly advantageous. T h e  cause o f  action 
likely to arise between parties circumstanced as above w ill generaU y be o f  the 
simplest k in d; whereas were actions, the cause for which had arisen previous 
to the defendant becoming entitled to the protection the A c t  affords to b e  enter
tained, they would in m any instances be found of a h ighly com plicated nature. 
Besides which, the intention of the Legislature in granting perm ission for the 
formation of these courts appears to be sufficiently gain ed ; th e c h ie f  ob ject being, 
in the instance o f the soldier, to secure a cheap remedy to the civ ilian  against him, 
at the same time securing the services of the latter to the s ta te ; and in  th e case 
o f bazar-men, to afford them  the same cheap mode o f  redress against the soldier, 
and against each other, as an inducement for them  to reside w ithin m ilitary  limits, 
and supply our bazars.

3. A s  regards the punishment to be inflicted for m enacing words, signs or ges
tures, & c., it  might be conveniently stated in this section o f th e A c t ,  th e parti
cular punishment to which an offender might be summarily adjudged, such as fine

and
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and. imprisonment to a certain ex ten t; and it m ight be added, all such summary On the New 
punishments to be entered on the proceedings o f  the court, with a brief statement Articles of War 
o f the offence, and to be subiect to th6 confirmation of the convening officer. In 5'" 
cases requiring more serious punishment, it should be yirovided that the rreSident Troops, 
o f  the court, or Commissariat officer before whom the offence was committed, — ^  
shall fram e a charge against such offender, having at the back thereof the names o f 
the witrlesses by whom the same is to be supporjted, and shall send the said charge 

, to the commanding officer.

This section of the A c t  requires to point out Ii0w persons not amenable to 
m ilitary law, offending as above mentioned, are to be dealt with.

' In this section might be included a provision, that it shall be part o f the duties 
o f  such courts to insert upon their proceedings the nature of all evidence, whether 
parple or documentary, proffered to the court, and which has been rejected^ by it.

A s  the superintending officer has to prepare the copy of the proceedings o f the 
court for the commanding officer, it would be preferable that he should furnish 
the commanding officer with such proceedings, instead o f the native president.

5 and 6 . The expediency o f vesting the authority of deciding these suits in 
the person o f the senior Commissariat officer, m ay w'ell be doubted. His depart
mental duties are frequently o f  that arduous nature, as to call for his whole time 
and application, and he will be led, therefore, to consider these duties of secondary 
importance, and to hurry them  accordingly. Although the superintendence of 
police, including the authority for investigating suits to a limited amount, hfts, by 
regulation, hitherto been vested in the Senior Commissariat Officer^ yet at large 
stations, w here there have been two in the department, it not unfrequently 
happens that these duties are made to devolve upon the junior ; for the Senior 
officer cannot have that necessary Surveillance over the duties o f  his department, i f  
his whole time be occupied in offices unconnected therewith. Besides which, the 
interests o f the department are so intimately blended with the views and interests 
o f  the commercial community, and the suits so frequently arise in the transactions 
between Government contractors or their agents, and persons whom they employ, 
that it becomes an object o f  importance that no suspicion o f departmental in
fluence or bias should be suspected to exist by the natives in the settlem ent o f 

‘ the claims in which persons connected with the department may be concerned; 
such suspicion of ex*parte prepossession on the part o f the natives tending to render 
the most just decision liable to misconstruction. I t  is suggested, therefore, that 
the superintendence o f the police of a military bazar station, and the power of 
adjudication in petty suits, determinable by him, should be vested in an officer 
unconnected with the Commissariat department, and chosen for his general fftness 
for the duties entrusted to him, '

I f  would appear by the Wording of Section 5, that the power o f investigating 
th e suit himself, or o f directing it to be tried by a court martial, remains with the 
Commissariat officer. In this case the necessity o f bringing the suit, in the first 
instance, before the commanding officer, is not very apparent, and the practice may 
be considered as liable to occupy a greater portion o f his tim e than may be con
venient to  the service.

8 . remarks on Section 3.

9. The words “ constituted as aforesaid, or” appear to be necessary between the
words “ M ilitary C ou rt” and “ o f such Senior Commissariat Officer,”  i f  the context
be understood as referring either to the decree o f the Military Court Of Requests,
or to that of the Commissariat officer.' *

9. In this section might be inserted, “  and it shall be lawful for aiiy such M ili
tary Court of Requests or Court o f Commissariat Officer, as aforesaid, when their 
proceedings or decrees may be returned for revision, to receive and record any fresh 
evidence that may be offered by the parties, or may be attainable by the Court, in 
order to  come to a more satisfactory decision.”

T h e propriety of allowing the convening officer to return the prqpeedings for 
revision an unlimited number o f times, would appear doubtful, and likely to lead to 
inconvenience, at the same tim e that it hears too much the appearance of dictation, 
i f  not o f  intimidation, in the mode of administering justice, and it is likely to pro
duce ill-feeling, perhaps stubbornness, on the part o f  the court. It is conceived that

14- 3 Y 3. R
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it  would seldom occur th at the court and th e  convening officer would differ in 
their opinions more than once on the same m atter, and therefore, should such be 
the case, the preferable mode would probably be that laid dow n b y  G . O. C. C. 
7th N ovem ber 182& (since cancelled); viz. “  I f  the court persevere, upon revision, 
in a decision palpably unjust and contrary to th e evidence, then th e officer by whom 
the court was assembled w ill forward the proceedings thereof, w ith such opinion 
as he m ay have to give thereon, through the usual channel to  the Commander-in- 
chief, who w ill, i f  he see fit, direct a  n e w  t r ia l  o f the m atter in  question, by 
another Court of Requests, to be assembled fo r the p u r p o s e a n d  it might be 

. a d d e d , t h e  decision o f  such court shall be final, except in th e  case o f  an illegal 
award, which, shall always be subject to  revision,”

1 1 .̂  This section would appear to require a  provision directing w h at course is to 
be pursued, i f  the court persist in a decision w ith  which the commanding officer 
is dissatisfied.

1 1 . 12.'.13. In these sections a  great latitude o f discretion is g iven  to the com
manding Officer, so much so as perhaps in a measure to  prove inconvenient to 
himself, and to, render the distribution o f ju stice  anything hut unique in practice.

One commanding officer, satisfied of the necessity o f putting a stop to the system 
o f borrowing amongst his men, w ill always order the execution of* a'decree to a 
large amount against a soldier to  be general, in  order to punish the lender, con
vinced that the good o f the service w ill be best consulted by th e loss of the 
services o f a soldier for tw o months, than that h e  should be placed under stoppages, 
being o f opinion that the pay o f a soldier is not more than sufficient to keep him 
effective as such, and that any deduction therefrom  w ill impair his serviceableness. 
Another commanding officer m ight consider that as the tenns o f  th e  Section 1st 
held out to a  creditor a  rem edy against his debtor to the e x te n t o f  400 rupees, 
that ordering an execution generally against th e debtor, w hen in  the receipt of 
pay, would be tantam ount to a withdrawal o f  that protection intended to be 
afforde'd by the section in question, and would therefore direct th e  execution to be 
satisfied out o f  the pay o f  a  debtor. In  nine cases out o f ten, the am ount of the 
sale o f the effects o f a soldier would be so small that the only satisfaction afforded 
to the creditor by a general execution, w ould be the know ledge th a t he had incar
cerated his debtor, and ih is to be apprehended that a  soldier h im self who had got 
into debt to a  large amount w ithout the hUpe or intention o f  paying, would gladly 
ease him self of his debt by suffering a tem poi’ary imprisonment to  the limited 
exten t allowed by the A c t, which, considering his class in life, bears no proportion 
to the maximum o f debt which h e is perm itted to contract. I t  is said that the 
Court 0  ̂ Requests for the recovery o f small debts at the P residency can, at its 
discretion, on consideration o f  the circum stances o f the case, direct imprisonment 
from four months to two years for any sum decreed above 25 pagodas.

I f  credit to be allowed to th e soldier cannot be conveniently restricted, it  would 
appear convenient to enact, that where the execution of a decree is. d irected to be 

* by m onthly instalments from  the debtor’s pay, such instalments, in  th e  case o f a 
native officer, should never be more than one-half, and in the Case o f  a  non-com
missioned officer or soldier, one-fourth o f his pay and allowances.

•
I t  is conceived that imprisonment for debt, in the case o f  a  n ative  officer, 

should never be directed w hile there are other means o f satisfying th e award 
against him.

A n  opinion of disgrace in th e minds o f the men would, it is to be  feared, attach 
to bim after his return to the regiment, which would be injurious to  his authority, 
and to m ilitary discipline.

It  is suggested that paragraph 14’ of G . 0 . C. C., lOth February 18 3 5 , could be 
added w ith advantage to the provisions of this section, viz. but no creditor can be 
allotved to divide his demand against the same person into several suits for the 
purpose o f reducing it w ithin the Jurisdiction of a Court o f R e q u e sts; but i f  he 
be w illing to limit and restrict his entire demand to the sum o f  400 rupees, and to 
quit claim to«the surplus o f th e debt Over and above the sajid sum, then  his suit 
may be so admitted accordingly.

The provisions o f this section particularly deserve attention, as a  p etty  court 
for the decision o f suits to the amount of 400 R s .; the courts established b y  the

previous
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'previous sections of the Act would appear to be as well calculated for the purpose On th e  N ew  
intended beyond as they are within frontier, and no modification seems particularly 
called for. The formation o f a European court for the decision o f claims to an C arnpany^s” N a tiv e  
unlimited amount beyond 4 0 0  Rs. will, it is expected, have the effect (perhaps is Troops. ^
intended to have the effect) o f superseding the course of Punchayets, held undet ------------
Section XLIT . of Regulation VII. of 1832.

I t  appears doubtful whether the system o f Punchayets, as held under the above- ' '• 
mentioned Regulation beyond frontier, should be disturbed* further than by regu
lating the formation and procedure thereof. A t  stations So situated, the decision' of 
suits is frequently given to a very Oonsiderable amount. The Recounts are of the most 
intricate nature, requiring sometimes the utmost patience and ingenuity to Unravel, 
and scarcely to be understood, except by persons acquainted with the mode Of 
keeping native accounts, and the rules by which natives are guided in their deal-' 
ings one with another. A  European coui-t, unaided by native assistance; would 
frequently have its time occupied with long examinations of accounts,” which it 
might ultimately be unable to come to a just conclusion upon. .Beside^, suits of 
the nature in question so frequently arise, tSat there would be a coritmual demand 
for European officers to form the courts, whose military duties would bq inter
rupted for a. considerable period. Even under the present Regulations, tho 
withdrawal ftf European officers from their duties to sit upon European Courts of 
Request is oftentimes much felt, and this evil, under the section o f the Act In 
question, would be incalculably increased.

The improvements that may be suggested for reforming Punchayets held beyond 
frontier, under Section X L I I .  of the Regulation referred to, are bri'efly as 
follows :—

I. That a list should be kept by the Superintendent of all respectable natives 
available for this duty.

II. That, upon a claim being preferred o f the nature cognizable by Punchayet, 
the same should be assembled by the Superintendent o f Police, under the orders 
o f the commanding officer, consisting of five or seven persons, selected by the 
Superintendent of Police, but liable to challenge by the parties; and that to this 
court a native register should be attached to record its proceedings.

I I I .  That on security being given to satisfy the award of the Punchayet, an 
appeal be allowed to a European court martial to be asseuibled, similar to that 
allowed by Clause 3 o f Section X L lt. of the Regulation in question ; and that the 
nomination to such courts be matter of seleption rather tRan routine, from ofiieers 
whose general fitrfess qualifies them for this special duty; and that the*" pfo;. 
ceedings of the court be conducted by the Judge Advopate of the district. *

IV. That an appeal be permitted from such court to the Sudder Dewanny 
Adawlut.

V. That a party making a frivolous or vexatious appeal to the European Court 
shall be fined to a certain amount.

Judge Advocate-general’s Office, Fort St. George, 
5 December 1839.

(signed) ChaS. Chdlony
Ofif. J. A. J. o f the Army-

M emoranda of Suggestions on the subject of Courts of Request and
Punchayets.

I. M uch inconvenience having frequently arisen by witnesses at distant 
stations being required to give evidence before Courts of Request, it,requires to 
be enacted, that where witnesses reside beyond a certain distance, or who. from 
age or sickness are unable to travel, their evidence may be taken either by the 
Judge o f the zillah or commanding officer o f the station where they reside, by 
written interrogatories furnished by one or both parties, requiring his or her 

14. - 3 Y 4 evidence,

    
 



No. 2.
On the New 
Articles of War 
for the East India 
Company’s Native 
Troops.

544 S P E C IA L  R EPO ETS O F  TH E

evidence, and transmitted by the Court or Puncliayet before whom the suit is 
tried, upon which their evidence becomes material.

II. Provision requires to be made fqr the prosecution o f suits before Military 
Courts of Eequest when the plaintiff may reside at a distance from the station 
where the defendant resides, and at which the court is held. G. O. C. C., 25th 
July 1835, directs that plaintiffs so, situated, or for any other sufficient cause, may 
prosecute their suits by any person duly authorized to appear oh their behalf. 
This is an equita,ble provision, but to render it complete it requires that plaintiffs 
so residing at distant stations may be examined in support o f their claims by 
written interrogatories, upon oath in the mode proposed in para. 1. This, of
course, presumes that i t  ip allowable to examine parties to a suit upon oath.

' ■
I I I .  It should be enacted that the decrees o f the Courts Request be 

published in Station, &c., Ordqrs. This is Customary at some stations, but not 
at others.

.. IV . A t least five days’ (a longer period must o f course be given where witnesses 
are at a distance) notice should be given to the parties o f the day fixed for the 
trial o f aeuit before a Court oT* Requests after it  is registered, in order that they 
may prepare their vouchers, & c.; and summonses should be gr^inted by the 
'Superintendent of Police, or issued from the Court for the attendance of the 
witnesses, upon the application of the parties.

V . Tbere does not appear to be any provision made for the proceeding to be 
adopted by a Court of Requests when either o f the parties fails to appear. Might 
not some mode o f proceeding like the following be directed ? v iz .: I f  the plaintiff 
or his duly constituted agent faiUto appear, without cause shown, to prosecute his 
claim, a non-suit shall Ibe entered, and the court closes its proceedings on the case; 
but this shall not be considered a bar to a future suit, the cause not having been 
decided upon its merits.

As regards the defendant; in the case o f officers or soldiers, their attendance 
may be Compelled by order of their commanding officer, but as the contempt may. 
be committed by other defendants, it requires to be provided for. Might it not 
be directed, that on proof upon oath 6f  due and sufficient notice o f the day and 
hmir o f the court’s assembly having been served upon the defendant, the cause 
may be postponed for another hearing, due notice o f which shall* be given him?

' and in the event o f his still continuing in contempt, his absence being unaccounted 
for, it shall be taken as a confession yof the Justness o f the claim against him, and 
a decree given in favour o f the plaintiff accordingly ; or the cause might be heard 
ex parte on the vouchers, &c.', o f the plaintiff.

V I. The oaths and examination o f parties are admitted in equ ity ; and it is 
stated in a note to Blackstone, Vol. I I I . ,  p. 438, as a dictum o f Lord Chancellor 
Eldon, that i f  a defendant positively, plainly and precisely denies the assertion,

‘ and one only witness proves it as positively, clearly and precisely as it is denied, 
and there is no circumstance attaching credit to the assertion overbalancing the 
credit due to the denial, as a positive denial, a Court of Equity w ill not act upon 
the testimony o f that single witness. This seems at variance with the rule laid 
down in para.* 8th, o f G. O. C. C., 10th February 1835; besides. which, in 
connexion with the rule laid down in para.*j: II., of the same Order, it -would 
appear to bear very heavy upon the party whose evidence is rejected. The idea 
appears to have been to prevent the courts becoming'a party to pejjury. I t  is, 
however, too much to Suppose that the party who had fii*n)ly and decidedly in 
open court asserted his claim, 6r the party who had as firmly, decidedly and publicly

denied

• Although neither party can he sworh in support of his o-wn cause at his ‘own .desire, yet either party 
may be required by the other to give answer upon oath, or may be ordered by the Court so to do; but it is 
only usual for the Court to resort to such a measure when a decision is about to be pronounced upon the 
itatements of the parties only, vAthowt evidence of any kind; or when the evidence adduced is altogether imsuf- 
ficient <md wmatisfactory, in such cases the Court directs such party to be sworn as it vsny deem best.

t  One party having been sworn at the request of the other, or by order of the Court, the other party is 
not in anp case to be sworn.

The Plaintiff may, if he please, require the Defendant to be sworn in support of the prosecution, and this 
precludes the Defendant from making a like demand on the Defendant.
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denied it, "would hesitate to , put the stamp o f vahdity upon his assertion by On,the New' 
swearing to its truth; so' that as far as a  test o f truth goes it would appear Articles of War 
useless. East India

•• Company’s Native
V II .  On the subject of interest, the corresponding practice of cm l cburts, as Troops.

existing within the Madras territories,' would appear equally applicable to military --------- ;—
courts held within frontier. This practice appears to be, that 12 per cent, is the
highest rate allowable, i f  that rate is mentioned in bond, note or "writing, even 
when more has been stipulated; but no interest to an amount exceeding the prin
cipal, nor compound interest, except when a former bond has been cancelled, and a 
new one entered into for principal and interest consolidated, in which case interest 
may be decreed on the amount of the new bond as on principal mSney. When 
interest is named, but rate not specified, a cpnstructive interest of dlght per cent, 
is allowed, the same in all money transactions in which property is mortgaged; and 
no interest is|jhllowed where a party sues upon an instrument bearing a higher 
rate o f interest than 12 per cent. *

I t  i  ̂notorious that interest to a most usurious amount, 60, 80 and lOO percent. _ 
per annum, is frequently agreed to, and paid by persons borrowing, and that it is ’ ‘ 
the inducement of exorbitant interest which makes lenders supply th| wants of 
native soldiers in this particular. In lending petty sums to a soldier, one single" 
fanam in one rupee is usually claimed, and in larger sums the mode of security 
adopted by a lender is to take a bond for a: nominal sum, to be paid by Instal
ments, two-thirds or three-fourths of which surn only is given to the borrower, and 
the remainder kept as the equivalent for the accommodation afforded.

While it would be expedient to restrict the rate o f interest upon 'loans made to 
the military classes beyond frontier (in order to discourage the samfe), the value of 
money is subject" to such fluctuation, that among other classes it would be advis
able that provision should be made for the payment of interest as agreed between 
the parties, unless the agreement be manifestly usurious.

V III .  I t  would appear correct, that a Court o f Requests should have the power 
of reducing the amount and curtailing the prices charged in bills and accounts laid 
before them by sutlers, shopkeepers and others, provided they evidently appear to 
be of an exorbitant nature, and that the defendant had no i;eason to suppose that 
he would be charged to the amount claimed.

IX . As it frequently happens that a defendant, at the time of the trial of a suit, 
is under stoppages for the .amount o f decrees given by former courts against him, 
it would be advisable to provide that the defendant be allowed to adduce proof of 
any stoppages under which he labours for the satisfaction of any former decree or 
decrees against him, by any court.

X . A t  stations beyond frontier, it has been known that native subjects o f friendly* 
states, not residing within military limits, have been allowed to possess houses so 
situated; some provision would appear requisite to be made regarding the mode of 
deciding the rights and interests in such property, an(| how far such property is 
liable to seizure for debts contracted by such persons within military limits, and 
the mode o f procedure to be adopted.

X I. A  corresponding provision to the foregoing is also required to be niade as 
.to cases within frontier, where British subjects, European or natiye,. may possess 
property within military limits, but are not themselves subject to military courts.
These persons, it would appear, have all the rights and advantages of prosecuting 
in military courts for debts, &c. (most frequently originating out of the possession 
o f such property); yet they are themselves only liable to be prosecuted by a tedious 
and expensive procedure in the civil courts.

X II .  I t  would appear to be highly expedient that the rules and regulations for 
the proceedings of Courts o f Request and Punchayet should be kept apart from the 
miscellaneous provisions regarding military bazars and cantonments, so as to form 
a code o f regulations entirely distinct and o f easy reference; at present they are so 
little capable o f such, that persons not very conversant with the Bazar Regulations 
frequently have -to look through the whole before they can satisfy themselves upon 
some little particular ‘regarding a Court of Requests or Punchayet, which, were the 
regulations regarding them kept separate and in order, would be fixed upon im
mediately. I t  would also be desirable that all rules regarding Puncbayets should

14. 3 Z  be
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On the New be fully set forth in the new code, instead o f referring to other Regulations of 
Articles^^nVM_a Government, as in Section !X X V I. o f Regulation V I I I .  o f 1832. I t  may he, that 
Compan/s NaUve person requiring’information has not th© Regulations to refer to, and if  he has, 
Troops.  ̂ he is likely to confine himself in his selection o f what is applicable to the particular

----------  point required, and that which is hot so.
%
t

X II I .  I t  has been found frequently difficult to decide what sections of the 
existing Bazar Regulations (Regulation V I I .  o f  1832) are applicable beyond 
frontier, and those which are not. This has been a source o f innumerable references 
to the Court of Suddei: Adawlut which might otherwise have been avoided. The 
provisions o f Regulation V I I .  Of 1832, as regards Punchayets within the frontier, 
for which they appear to have been more particularly formed, would appear gene
rally to meet the object for which Ittey were intended, because the civil courts 
are open to those who do not lili^ to  refer their suits to this particular mode of 
arbitration. But beyond frontier, '^ e r e  th© courts mentioned idroection X L II. 
o f the Regulation in question are the*only ones to which some 40 or 50,000 
individuals nan have recourse for the protection o f their properties, and for the 
decision o f all civil suits, hnd where suits t© a Very large amouht are frequently 

. decjded, it becomes a matter o f paramount importance to render such courts as 
. perfect in 'their formation as possible, and to  give them very particular rules fifr 
their guidance, and sufficient powers to meet all contingencies. The Regulations 

• for the courts beyond frontier appear generally deficient in this respect.

X rV . Beyond frontier, shits to a Very large amount are decided under Section 
X L I I .  o f the Bazar Regulations, as before stated; and it may occur, that when the 
defendant knows his cause to be a bad one, he may make away with or transfer 
some part or the whcde o f his property. There is no regulation at present to 
prevent this, and it rests with the commanding officer whether or not he will take 
upon himself the responsibility o f  doing so. Again, in appeal cases, when the 
decision pf the Punchayet has been against the defendant, it  should be in the 
power o f a commanding officer to prevent any fraudulent sale, removal or transfer of 
property, and either to, demand security to Satisfy the award or attach the property 
also, in cases -where there is an evident intention on the part.of the defendant to 
abscond; and aR transfer or piortgage o f property during appeal should he 
declared null and void, iri like manner as in appeal cases before civil courts.

X V - I t  is desirable that some provision be made in the event, o f a Punchayet 
being unable to come to a decision within a certain time, and unable to give good 
reason for'the same. I t  is considered that in tffis case the Punchayet should be 
dissolved, and defendant should have the choice* given to him o f having the suit 
tried by another Punchayet, or by a European court martial.

On the subject o f contracts, it would be very advisable that they should be in 
the language o f both contracting parties, and that the principal heads should he 
registered in the office o f the $uperihtendent o f Police, and no verbal contracts 
beyond a certain amoimt should be binding on̂  either party. The want of some 
regulation o f this nature beyond frontier is considerably felt. ,

Accountant-general’s Office, 
Port St. George, 5 December 1830.

(signed) Chas. Chaim,
Offis J. A. 6 . o f the Army.

(No. 45.)

Sir,

Judicial Department.

To the Chief Secretary to Government,

1. I  AM directed by the Judges of the Court o f Suddur Adaw lut to acknow
ledge the receipt of an Order of Government, dated the 10th o f  January 1840, 
No. 24, and of an extract from the Minutes o f Consultation in the Military 
■Department, under date the 31st»of Decernbfer 1839, communicating copy o f a 
letter addressed to Government by the Adjutant-general o f  the Madras Army,

dated
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dated the 14th December 1839, and o f the “ memorandum” which accompanied it, On the New 
drawn up by-the Officiating Judge Advocate-general of the Madras army, upon 
the subject o f the resolution o f the Government o f India, dated the 12th o f Company’s Native 
August 1839, and of the Draft Act for the' improvement of Courts o f Request Troops.
for the recovery of debts against military persons, and f6r the improvement of the ...... . .
admijiistration-'Of justice by Commissariat officers, copies of which papers have 
been transmitted to the Court o f Sudduf Adawlut for any observations the Judges 
may desire to offer on the subject created therein.

2. The remarks o f the Officiating Judge Advocate-general o f the Madras Army
on the Draft Act, which accompanied the . resolution of the Government of India 
o f the 12th August 1839, appear to thq .Court o f Suddqr Adawlut tO be generally 
judicious. The points on which the Judges "differ with Captain Chalon will be 
shewn in the o!rder o f those sections of tihe proposed Act on which the Court o f 
Suddur Adawlut desire to offer any obseiyutionsu .  ̂ ^

3. Captain Chalon observes that “ this . SectionS. Providing piwi^ent for non-attend̂ iace, Rasing to
- ,T A i. *. • j. • i  ...... give evidence, or for peqtiry, as a witness,,or usmgmeniicmg words,section Ot the Act requires to point out $igns or gestures fo the prasenbe of the Court, or cauafog any disorder 

how persons not amenable to military law so as to disturb its proceedings.
offending as mentioned therein are to be dealt with.”

, • *
4. The Court o f Suddur Adawlut are o f opinion, with reference to Section 3, * 

that the rules contained in Section Regulation V II. o f 1832, respecting 
persons not military, should he inserted in this section o f the poroposed Act.

5. Captain Chalon considers that from the ^ en̂ ts, ̂  that at ^  ŝ fonŝ wterê  ***
_ , ^ j* i? C! i.* ertt.LT. -A established, suits for wie 10^very of any debt not exceeowgzurupees
preS6nt wording or feoction p, ■ the pow^r where the defendant M the tisie the cause of action arose, as veil 
of investigating th© fiuit himself, or o f direCt* as at the period of that instittition of the suit, was a pefsou ̂ longing

to any of the descriptions before mentioned, should be brought before 
the officer commanding at such station, who may by written order 
refer them to the Senior Coihmissariat Officer at such station, who 
is hereby invested irith authority to determine aU Such suits, or i^y, 

t̂ his d^retion, direct them to be tried by, a Court Of Jl^Uests,"

ing it to be tried by a court martial, remains 
with the Commissariat o f f i c e rand ,  in this 
case, he adds, “  the necessity o f bringing the 
suit in the first instance before the com
manding officer is npt very apparent, and^the practice may be considered as liable 
to occupy a greater |>ortion o f his time thah may be convenient te ihe seirvice. -

6. The Court of Stiddur Adawlut do noteoucur in opinion with Captain Chalon, 
that by the wording o f Section 5, the power o f investigating the fn it himself, or 
o f directing it to be tried by a court martial, remains the Commissariat 
officer ; but whatever may be the correct reading of that section, the Court of 
Suddur Adawlut consider it desirable that the power of determining to which of 
the two tribunals the suit should be referred, should be vested in the commanding 
officer, and not in the police officer under him.

7. Dut the “  expediency o f vesting the authority o f 4eeiding these suits in the'
person o f the senior Commissariat officer, is doubted by the Offioiaring Judge 
Advocate-general,”  arid the Adjutant-general o f the Army, in the concluding 
paragraph o f fris letter to Government, dated the 14th December 1839, states, 
that.“ it appears to Sir H. Gough that no arrangement can he less desirable or 
more probably injurious to the best interests of Government than that the 
executive police authority and the approaches to civil adjudication should be 
immediately vested where the principal commercial dealings have an influence 
which spreads in numerous transactions and Sub-contracts through the popiilation, 
amongst whom’ the power o f an Indian Police is exercised. '

8. The observations on thisr subject recrirded by the Major-general commanding 
the Army in Chief, and by Captain Chalon, the Officiating Judge Advocate-genersd 
o f  the Army, are in accordance with the opinion o f the Court o f Suddur Adawlut, 
who think them deserving o f the serious consideration of the Government of 
India.

9. W ith reference to Section 9 enacts, “  That the officer commanding »t any station or cantoninwb
_A ..n iT "n— A. furnished with copies of the proceedings, including the evidence and decree of ■ Military

S e c tio n  y  01 ^tne D ratt Court, (orj of such Senior Commissariat Officer, sW l pass his orders thereon, for® i®’
A c t ,  a  provision seems Vision'-of the decree, or for the execution thereof.’* ’ 
required  for th e  submisMon o f  ithe proceedings to  th e  officer cpm m anding a t thp 
statio n  cantonm ent. . ■

10. Section 19 of* the Draft Act provides, “  that nothing in this Act contained 
shall be construed to repeal or affect any regulation, or part of regulation, touching 
the trial o f  suits at military bazar stations by Punchayet/’

14, 3 Z 3 , 11. The
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11. The Government o f . India, in para. 12 o f  their resolution, dated the'12th 
August 1839, observe, on the subject o f Punchayets, i f  it shall be thought advi
sable “  to include them in the present Act, it vpould be desirable that draft clauses* 
should be furnished incorporating the provisions in the Regulations, the principal 
decisions of the Madras Suddur Court, and the various amendments suggested, 
by means of which the law may be expressed in a compendious and improved 
form.”

12. But the Judges o f the Suddur Adawlut are hot o f opinion that the para
graph quoted above applies to the present reference to this court, because whether 
or not the provisions in Regulation V I I .  o f 1832 o f the Madras code, respecting 
Punchayets, are not to be introduced into the territories under Bengal and Bombay, 
is matter for the authorities there, to-determine; and unless that point is deter
mined in the affirmative, the dravi^ng .up o f provisions, with the amendments 
described in the 12th paragraph"" *of the lesolution o f the Government o f India 
for’ introduction into a general Act for all India, would be a useless expenditure 
o f their time. The Judges w ill be prepared to undertake this task, i f  the Supreme 
Gove'mment should decide the preliminary point in the affirmative.

13. In para. V II. o f the Memoranda, drawn up by the Officiating Judge Advo
cate-general of the army, “  o f suggestions on the subject of Courts .of Request 
and Ppnchayets,”  Captain Chalon observes “  on the subject o f interest, the cor
responding practice of civil courts, as existing within the Madras territories, would

' appear, equally applicable to military courts held within frontier.”

14. The rules as regards interest in civil suits before the m ilitaiy tribunals are 
contained in Section X X X II .,  Regulation V I I .  o f 1832; a,nd the court o f Sudder 
Adawlut conclude that the provisions o f Act X X X II .  o f 1839, are also applicable 
to guch military courts held within the frontier.

15. Referring to Para. X I .  of the “  Memoranda” o f the Officiating Judge Advo- 
cate-generalj the Judges o f the court of Suddur Adawlut altogether dissent from 
Captain Chalon’s suggestion, that persons not military residing within military 
limits should be^lnade amenable to the jurisdiction o f military courts.

Suddur Adqjpvlut, Register’s Office, 
9 March 1840.

(signed) TV. Douglas,
Register.

(N o . 1 4 7 .)
To the Chief Secretary to Government.

S ir ,

Major Watkins, 
Capt. M‘Cally,

„ Johnstone, 
„ Audiy,
„ Robertson, 
„ Bremtner, 
„ Trotter.

I  HAVE the honour to acknowledge extracts from the Minutes o f  Consultation, 
under date, the 16th April 1840, ordering copies of paras. 3 ahd 4 o f n, letter from 
the Adjutant-general of the 14th December last. No. 967, to be furnished to 
me for any observations I  might have to offer with reference to the remarks con
tained therein.

2. Deeming it right to obtain the sentiments o f those officers o f the depart
ment the most conversant with police duties, and therefore the most competentvto 
forin a just and proper estimate o f the practical working o f the entire system, I  
called upon fhem for the unreserved expression o f their opinions generally on its 
advantages or disadvantages, as it now exists, to point out wherein it  might be 
thought defective, and susceptible ofany and what improvement; and i f  the due 
execution of its duties in any way interfered with or militated against their more 
immediate and proper functions in the department o f supply, and in that event to 
suggest any other arrangements that might with more advantage be substituted.

3. The result of their experience is conveyed in the accompanying Reports, 
-copies o f which I  beg to submit for the information’o f his Lordship in Council. Iri 
the sentiments they have all and severally expressed, I  generally concur, though 
I  could diuw particular attention to the full and able expositions o f Major W at
kins, Captains M ‘Cally, Johnstone, Audry and Trotter on the nature and extent o f 
the police duties as affecting the due performance o f tho.se o f the Commissioners.

4. Allusiop
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4. Allusion is made by the Adjutant-general to a Memorandum o f the Officiating On the New 
Judge Advocate-general o f the scope and purport o f that memorandum, I am not EasU^dia 
aware, nor do I  know the occasion which may have originated it, or the-Adjutant- Co^mpLy^Naiiv  ̂
general’s letter; I  am therefore precluded from givingan answer so much in point, Tj-oops.
and shall conhne my observations to the subject-matter of the extract. Which goes -------- —̂
to impugn the propriety of-vesting the military bazar police duties in cantonments 
in the officers of this department,' With which their connection is declared to be 
especially most incompatible.

5. The propriety of this, union of dhties was agitated some years ago; and 
having passed under the review of Oovernment, the established system'appeared 
to have been considered gOQd, inasmuch as it was not suffered to be disturbed; 
the question, it was supposed, had beetfthen ‘get at rest’; the occasion which hqs now 
given rise to its revival 'appears to be connected with sonre proposed revision of 
the constitution of Courts of Request, jnth the.-business of Which tribunals, I bCg 
to say, the offidjers of this department, in their' capacities of superintendents of 
police, have not the remotest concern, neither do Punchayets, ag is ertqneously 
supposed, occupy any portion of their time, o’r entail an e^tra onus upon ,them, 
having simply to nominate one of the members to countersign the award, and 
direct its execution.

6. The bare Commissariat duties in the provinces are not o f ‘ that bmthen-, 
some or complicated nature that would seem to be imagined; the routine office 
business has been so long well understood and regulated, that an active and 
intelligent officer will find little else required o f him than to watch and supervise 
the details',

7. The officers have thus ample thne at their disposal for the performance bf
police duties, without any fear o f interruption to those o f supply. To the more 
extensive divisions, however, it had always been the object to attach a junior 
officer, who, i f  duly qualified, assisted both in the Commissariat and Police, duties, 
under the immediate supervision jUnd responsibility o f the senior. The' Ox;er(?ise*of 
police duties by the juniors was, however, disallowed by Government upon an 
opinion given by the Sudder Adawlut, that such ex;ercise wash-f variance with,the 
provisions o f Regulation V ll. ,  A .  n, 1832; and furthermore, that although qualified 
as justices of the peace, they were incompetent. I  would, however,**again respect
fully urge upon the consideration of Government* that the prohibition nti|y*be yet 
rescinded, and that it may be declared competent .to officers commanding, in con
currence with the senior Commissariat officer, tO empower any junipu officer that 
may be deemed duly qualified to conduct the details of police duties, not indepen- , 
dently, but always under the immediate responsibility of the senior, and the leon- * 
trolling authority of the officer commanding: such a limited charge may be safely 
reposed, withouf risk ; it w ilT relieve -the senior officer from the minor details of 
police business, and thus enable him to direct more of his attention to that of the 
Commissariat, while at the same time it will serve to school the junior in the 
duties which must eventually devolve upOn him. ■

8. I  beg, however, to be understood that I  consider one active and intelligent 
officer as being fully competent to the efficient discharge, under all circumstances, 
of the joint duties of the Commissariat Department and Police at any of the mili
tary bazar stations; for the latter, the confessedly troublesome are not so laborious, 
and by those experienced in their discharge are readily despatched.

9. I t appears to be against the exercise of police authority in cantonments only 
that objection is urged, but it may be observed that the position of' the Commis
sariat officer is, in garrison, precisely the same as in the field; and I consider the 
efficiency of the department would be materially affected by depriving its officers 
of that just influence and control in garrison, which in their hands in the field has 
been always found to be so beneficial to the public interests. Their connexion 
with the merchants and bazar-men that are,^eventually to accompany them to the 
field, should not be severed; for it is to them they are accustomed, to look for 
support and redress in their difficulties, and for the settlement of their disputes.
I t ' is the possession of this influence that has* enabled the officers of the depart
ment to exert it with so much success in the prompt equipment of troops for the 
field : deprive them of it, and it will cripple their energies, and destroy the indepen
dence and just influence of the executive officers, and leave the bazar people 
without an appellate tribunal,

10. It1 4 . 3 2 3
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10. I t  is not meant to be asserted that this circumscribed power with which 
they are vested has been ever turned to^a bad purpose. Exercising it as they do 
in the most public manner, and under the very eye of the commanding officer, it 
is impossible that they could abuse it, i f  so inclined. But their character, and the 
far more important trust as officers of supply, Which is reposed an them by Govern
ment, is, I  could hope, a sufficient guarantee against such an imputatioia.

I L  With^ the bazars or prices they canhot meddle; all their own acts and 
dealings are public and thoroughly known; they ’cannot be said to control and 
influence Nerigs, for everybody is well aware that they have beeif for many years 
abolished, and that merchants and'tradesmen are at liberty to dispose o f their 
goods as’ they please. Th§ markets are everywhere, even in camps, universally 
known to be entirely free, and no person, either civil o‘r militaiy, can venture to 
attempt to control or tamper with them. How is it, then,, that the best interests o f 
Government are to ‘be injured from the’ ’exercise o f police authority, and the 
approaches to civil adjudication being vested in-the poinmissariat officers ? How 
can their* departmental dealings, which for the moSt part are carried on by con
tracts,' publicly invited and publicly accepted, and which cannot be concliided till 
approved by the Commissary-general, possess them with an influence detrimental 
to the best interests o f Government, or which can be prejudicially exercised, 
directly or indirectly, over the population amongst whom their transactions spread, 
or which can by possibility, in their police capacities, be turned to corrupt or bad 
purposes towards Government, or the community, or to the perversion o f strict 
and impartial justice to a llS u re ly , i f  the officers’ individual character be not a suffi
cient security for rectitude o f principle and conduct, what better security can be 
attained ? But there is the officer commanding at hand, “  who,controls the police,” 

- to appeal to, and beyond him the officer commanding the division; and it is well 
known that the meanest individuals are not deterred from prosecuting their appeals; 
even to the very highest quarters, ^

12. That police authority gives some small share o f influence to whomsoever 
exercises it, there can be no question ; but whether is it 'more salutary and bene- 
fi'cial that this "influence, trifling as it is, should be possessed by the <5ommissariat 
officer who needs it, and to whom it proves useful and auxiliary in his more 
important office of providing supplies for Government, or to another officer tp 
whom it can be of no public advantage whatever, and who, therefore, could never 
be expected to feel or take the same interest in its successM opera'tion than the 
Commissariat officer who derived most aid from it, naturally \vquld ? It  is very 
essential, howevei', that he should possess it, as it enables him to act with gi'eater 
energy and promptitude on occasions of emergency, and to carry on the public 
service with that degree of efficiency which we should, I  fear, in vain look for, 
were he to be made dependent for assistance in the time of need upon the co
operation of another officer, who would haye no interest in the provision of 
supplies or equipment of the troops on any sudden pall for thejr services.

‘13. In  illustration o f what I have above stated, I  would beg leave here to quote 
the sentiments of that distinguished statesman and'soldier, the late Sir J. Malcolm, 
who, in, writing on this question in a despatch to the Bombay Government, thus, 
expresses himself:—

“ .There can be no question, i f  the bazar o f a camp is to be regulated on the 
principles described o f a new market, it will be quite essential to have it either 
under the Commissariat or a bazar-master, who gives the subject constant and 
minute attention.”  Upon “  the principle that supply was formerly conducted, 
I  always' thought it essential that the superintendent o f bazars should be separate 
from that o f the person who had charge of public grain; buf*since the establish-* 
ment o f a re^ lar Commissariat, there has been, a degree o f order, efficiency and 
integrity introduced into the supply department, which render those who belong 
to it, wlien not overloaded with work, the best persons to manage the bazars; and 
where the magnitude of the force and increased duties render our Commissariat 
officer unable to give that attention to the bazars which they require, another 
should act under him (as has always been the case in the Hydrabad force) as 
superintendent of bazars. The Commissariat officer who is thus ^placed at the 
head o f every branch o f supply has, as far ,as my experience goes, from his 
increased paeans, information and influence, greater facility in managing bazars 
t^an any'pfficer not in that department can have; and though "it is essential he

' . • s h o u ld
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should keep the different branches o f supply under his conduct and control quite 
■distinct, he can, on almost every> occasion, make the one aid the other. Besides 
these considerations, it is mudh more likely an officer in this line should be 
qualified for the' duties I  have described, than one whp is-selected, when a de
tachment or army^ is formed, to be a superintendent of supplies. The reason 
I  have often heard stated for making these stations separate is, that they form a 
check upon each other,’ a;nd prevent too pluch power centering in one person. 
.With regard to powerj the officer o f supply is under the commanding oflGicer of the 
force, and his duty, like tha<; o f .all other subordinate officers, ■ is to obey orders; 
and where we suppose efficiency in the head (all departments -will be liable to go 
wrong i f  you have not'fhat), "the mpre po.werful the instruments that he., has to 
use,-the better. W ith regard to his native servants, whose power, when it touches 
a free market, is a spbjech o f just alarm, it i  ̂to bq' recollected, th^t according to 
the Madras system— and it is to tha.t I  now allude— to his servants, in his capacity 
o f ,Commissariat, and thbse who manage the baaar, are quite- distinct; and cannot 
be blended without a departure ftpm orders as well as usage; and .With regarA to 

4in overload of, .business, I  have already stated, that though* one of|icer may 
conduct both duties in a small force, when a corps is large, another is usually 
nominated, who has the charge, under the superior Commissariat officer, of the 
bazar and police.”

“  W ith regard to the check constituted by a separate officer from one o f the 
Commissariat having charge o f the bazar, I  confess myself hostile to the principles 
upon which 'it rests. I f  the integrity of the Commissariat, in which alLltiy 
experience gives me full reliance. Wanted to he confinnedi it would be-by increased 
confidence, not-suspicion, through which this must be effected; but.I contend 
that in most situations, and above all in the. field, such checks are oftener bancfol 
than beneficial. They extend beyond the principals, and throw collision ahd' 
counteraction into offices whose union and perfect understanding are essential 
for the public service.* I  have seen all systems, and have no hesitation, for reasons 
stated in this letter,* in giving ray qpinion, that it is better to pl?.c© the supenn- 
tendence o f bazars under the Commissariat officer, than o f keeping them, as is now 
the case in the Bombay establishment, under an officer styled Bazar-master 
(distinct from that department). When upon the subject, I  may be permitted to 
add, that the greatest deficiency I  observed in the supply pf the ^Bombay troops 
that served with me was their total want of regimental bazars. Had they con
tinued in Malwa, I  shCuld have recommended a complete change im this part Cf 
the system; for without a regimental bazai*, a corps is in many* cases aimbst 
inefficient; nor can this want be supplied by the usual expedient of detaching a feW 
shops from the general bazar.”  '

“  The nature o f the service, and being constant in the field, had led to the for
mation o f very efficient regimental bazars with many o f the corps in the Madras 
service employed in the Deckan ; and BrigadiCr-general Smith had, I  understand, 
done much to remedy this deficiency with'ih.e troops under his orders,; but no 
general system was Established. The Government of Madras have, I  observe, 
lately published Regulations for regimental bazars very similar to those in the 
Bengal army. I  cannot, howevOr, help thinking that more is required jthan has 
been yet done to give full efficiency to this most essential of all sources o f military 
■supply. I t  is, however, beyond all others tho most difficult, and will continue 
under all systems to depend chiefiy upon the character o f the commanding .officer 
o f the corps.”

14. I t  cannot, I  imagine, be supposed that the system which has now been 
assailed was hastily or without due deliberation adopted; that it was the^ofispriUg 
o f blind chance, instead o f the deep meditation o f able men. -Previously to its 
introduction, the imperfections and defects o f all former systems had been atten
tively considered, and the sentiments of those most competent to suggest improve-, 
ments consulted. But the existing system derives its, Iffighest recommendation 
from having been established with the concurred' sanction and approval of Sir 
Thomas Munro, Sir J. Malcolm and Colonel Morison. A ll these men had the 
benefit o f practical experience, possessing an' intimate knowledge o f the service, 
and o f the habits and feelings of the people frequenting camps and military bazats ; 
they had served in all the great qampaigns o f their time with our armies in the 
field, and even those o f the other Presidencies, and had enjoyed opportunities of
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The bazar» at 
Bombay are now 
placed under the 
Comtnjssai iat by 
order of the Court 
of Directors, 
(signed; M- C,
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i4Mard) tSta, 

1 May 1812,
12 August 1814, 
20 Oct, 1'8i 5,
29 June ‘ i8i6„ 
17 May 1820.

witnessing ili all situations the practical working bf all systems ; hone, therefore, 
could be better qualified to form a correct judgment' of their advantages and dis
advantages. I t  is not t6 be suppCsed that these "experienced and enlightened 
officers would' have given their sanction-to a faulty system, or one which in its 
operation was likely to prove injurious fo the best interests of the Government, 
and, as the result of their copjoin^ expedience,' they recommehded that which is 
now impugned as the most. perfect that eould be <devised; it was founded upon 
that which had succeeded in Bengal,* and which has'been since followed in Bombay. 
I  trust, therefore, that an arrangeme'nt which has- been established with the con” 
45urrent approbation of such eminent |iud able, mfen, that has been found to work 
so well’for so many years, and to answer all.the success expected of it, vrill not 
now be allowed by Government to be disturbed for the introduction of any inno
vations which,‘by divesting Commissariat officers of the exercise of police autho
rity, would only tend to impair the efficiency of that department, without gaining 

• for the public any-adequate advantage.
• 15; There are on the record of Government several reports on bazars and police, 

given in, by my predecessors, the dates of some of which I  have subjoined in the 
margin,-and* to which reference may be made for any further information on the 
sulsject.

(signed) TP. Cullen, Colonel,
Comttnissary-general.

Commissary-general’s Office, Madras, 
, • ;  13 July 1840.

To Colonel William Cullen, Commissary-genjeral, Madras.

Sir,
1. I  HAVE the honour to acknowledge the receipt o f your circular letter, dated 

2d ultimo, with its accompaniments, and in reply to state, thatmo correspondence 
oh the subject to Which it relates has ever passed between myself and any officer 
commanding a station or district.

■v
2. But as at different periods, during my service in the* Commissariat, I  have 

carried on the duties of police and. supply at the large stations o f  Secundrabad, 
‘Jaulnah and Masulipatam, and have consequently had full experience of the 
working o f the system by which those duties* are combined under*‘one and the 
same officer, I  venture with considerable confidence to express an opinion, formed 
upon that experience, that instead o f either being impeded, both are greatly and 
reciprocally facilitated by being vested in one authority.

’ 3 . A t  all military bazar stations, the Ccmmissariat officer is considered responsi
ble, not only for the due provision 6f all public supplies, but also for the 
general efficiency of the bazars, as regards the wants o f the troops and camp 
followers; and in the event o f a force taking the field, he is charged with the 
formation of an effective bazar for its subsistence while on service.

4. ‘This latter duty, incomparably the most important, and failure in which
cannot but involve the most lamentable consequences. Obviously suggests the 
necessity, -on his part, o f an intimate acquaintance with, and extensive influence 
over, the merchants and dealers in his station bazar, and points out the expediency 
o f strengthening his hands, and increasing his influence by every legitimate means 
in that particular quarter, in which, in case o f emergency, the success o f his 
arrangements must principally depend. ^

5. His functions of disbursing and advancing large sums o f .money on account 
o f Government, place him at once in a prominent position in the bazars of his 
station, and can be made subservient to their efficiency, whenever such subserviency 
is not incompatible with the public interests. He is thus enabled to give, as his 
duty demands, every fair encouragement to the Soucars, ;Buncahs, Bunjarries, 
and every other description of dealers, who resort to  his. bazar, to relieve by an 
opportune purchase, or encourage by a timely advance, those whom he may par-

# ' • ticularly
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ticularly wish to attract or attach to it, and b y  creating amoiig his compo'nent esta- On the New 
blishments, and by the strong tie of self-interest, a kied of connexion with and Articles of War 
dependence on himself, to convert it into his most certain resource for the emer- Native
gent, as well as his most convenient channel o f supply foi; the ordinal^, demands Troops, 
e f  the public service. ■ • , ' — -------^

, I  .
6. But in ord,er that he may do this witli due judgment and discrimination, it is

necessary that he should have such ap acquaintance with the affairs,-circtimstances, . 
and position o f the various , dealers, as may’ serte to guide him in his transactions 
with them; that he should ha^e a.genera]^knowledge of the quantity of supplies 
brought into the ba'Car,, the extent o f the sales, and the stock in hand remaining 
on account of each* and,, possess such an insight into tlfeir general chjaracter and 
methods o f transacting business as may enable him. io judge correctly o f .their 
individual and commercial respectability. ,

7. The immediate exercise o f police authority places at once within reach of the'
Commissariat officer the means of obtaining information on all the above points, 
and, what is of much importance, of obtaining it in that indirect manner which 
is least calculated to alarm or offend the objects of it, and consequently fhe best '  
guarantee for its correctness.

8. In the police, he has at his disposal a large and efficient establishment,
constantly occupied jn duties o f inquiry and investigation and therefor^ the niore 
likely to become acquainted with a great variety o f circumstances important for him , 
to know.. The numerous cases which come before him in the police oflfffee, and his ' 
connexion with,the proceedings of Punchayets, give him a constant insight jnto^the 
history and circumstance^ of the members of his ba;^ar. To him, , and to Ms arrange- ■ 
ments the merchants look for the security of their property from robbery, and for 
redress when wronged or aggrieved; he is the referee in all disputes connected 
with breaches of the Bazar Regulations, and frequently the chosen arbitrator 
between individuals in matters o f private disagreement.', '

» * - I *
9. The above advantages, which the Commissariat officer could obtain in no 

other manner so readily as by his administration o f the department o f polie'e, 
tend, by the confidence they secure for him in the minds of the dealers, and the 
importance they^ohfer on him in the bazar, to enhance most materially the effi
ciency o f his arrangements in the department o f Public Supply*.

10. On the other hand, his extensive dealings in the latter branch o f his duties, 
whieh bring him intqs.‘daily communication with natives of all descriptions, neces- ' 
sarily lead him to acquire a knowledge of Uative character, prejudices, customs * 
and observanefes, most useful to hira in his administration of the Police, and which 
probably no other military officer would have equal opportunities of acquiring.

11. But i f  this reciprocal facilitation of duties were to b'e interrupted; i f  the
Commissariat officer were fo be relieved from all responsibility for the efficiency of 
the bazars, as he must be i f  deprived of the administration of the Police,-he 
would be constantly dependent on the superintendent of bazar for that assistance 
in matters o f  Supply which his present position renders unnecessary, iind his 
arrangements and those of the merchants would probably often clash* of the pro- * Sic orig. 
duction o f much mutual inconvenience, which fry their present relative position is . 
altogether avoided. '  ^

. 12. But above all, when ‘called on, perhaps at a short notice, to form an effective 
field bazar, he would feel the want of his present connexion with the merchants, of 
their confidence in his protection, and habitual deference to his authority,-and 
having in the moment of need comparative strangers to depend on, he Would run 
a greatly increased risk of making inadequate or illusory arrangements.ii'

13. As an instance in support of this view o f this subject, I  may be permitted
to adduce the widely different circumstances in point of efficiency under which the 
Cowle bazar o f Bellary took the field, in 1815, with Ifi® army of reserve under 
.Sir Thomas Hisldp, and last year with fhe Kumool field force under Major-gene
ral Wilson, c. B. ’ ‘

I*.

14. On the former'occasion, it had been subject to the control o f the magis
trate o f Bellary, till called on' to move out; and although large advances were 
made to the dealers, they, failed to bring forward any supplies, an<i the greatest

1 4 . . • ’ ‘ 4  A . distress
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distress would have resulted in camp, had not Captain Gumming, the Comnaissariat 
officer, been able to draw them from other sources.

15. On the latter occasion the sante bazar, which since 1819 had remained
under the superintendence o f officers o f the Commissariat in garrison, was found, 
perfectly efficient in the field, and in the Mahratta campaigns of 1817, 18 and 19, 
those bazars which had heen under charge o f this department in garrison proved 
equally serviceable in camp, *

16. Having now detailed my reasons for being o f opinion that the duties of the
Police in the hands o f a Commissariat officer do not in any way interfere with 
or impede those of Supply, but that on the contrary is in fact the case; I  may 
add, that in t)ie course o f my own experience I have seen no reason to believe 
that his commercial transactions in the latter braiieh o f his duties are prejudicial 
to his administration o f criminal justice, or calculated to impart an unfair bias to 
his decisions in matters o f civil adjudication. ’ »

17. The limits of his authority are so shortly defined by the provisions o f Regu
lation V I I .  of 18$2,the extent o f his jurisdiction in civil cases is so trifling, being 
only to the amount of 20 rupees, and the check upon his decisions so obvious and 
immediate, by their being subject to the confirmation of the commanding officer 
o f the station, that perhaps there is scarcely any other officer o f any branch of the 
service, civil or military, entrusted with authority o f any kind, in whose hands it 
is less liable to be converted into an instrument o f injustice or oppression, or who 
is more immediately and strictly responsible for its fair and impartial exercise.

18. A tt j ie  same time, I  may be permitted to observe, with reference to the 
confcluding paragraph o f your circular letter, now under reply, that in my opinion 
the Regulations now extant for the discipline o f military bazars, and the adminis
tration o f justice within their limits, are susceptible o f improvement, and might 
.n several particulars be advantageously modified.

19 While serving with the head quarters o f  the Hyderabad* Subsidiary Force, 
I  gave much attention to this subject, and drew up at the .time a set o f rules better 
adapted, in my opinion, than those now in force, for the attainment o f the objects 
proposed by Government in the formation o f military bazars, particularly with 
field forces and troops serving beyond the frontier. O f these rules you did me 
the honour to cause a copy to be taketi in your office iii 1836, so that it appears 
unnecessary here to refer to them more particularly.

20. I  may, however, mention the expediency o f endeavouring to insure more 
regularity than now obtains in the proceedings o f courts martial, held under the 
provisions of Section X L I I .  o f Regulaticm V iL  o f 1832, and o f Courts o f Request 
assembled according to Act 4 Geo, 4, cap. 81, by the appointment o f Judge 
Advocates, or other equally qualified officers, to preside at them ; the latter courts 
especially, from the considerable amounts frequently at stake before them, calling 
for the greatest possible security for their being conducted according to established 
regulation.

21. W ith  respect to the administration o f military police at stations within the 
frontier, it appears to me preferable that the jurisdiction should be defined accord
ing to certain limits of space, and not to certain classes o f persons, as at present; 
the present mode o f limitation being in my opinion ■rery detrimental to its efficiency, 
and tending to frequent collision between the civil and military police authorities.

22. I  cannot conclude these remarks without adverting to the inconvenience to 
the public service resulting from the so frequent practice o f commanding officers 
o f stations corresponding with officers o f the Commissariat on police or other 
matters through the divisional or station staff. This is a positive bin deranee to the 
public business, frequently engenders ill-will between the parties, and is contrary 
to the spirit of the regulation by which Commissariat officers are directed to address 
Commandants of division and stations direct.

(signed) TT. Wathins, Major,
Grazing Farm, near Hoonsoor, Assis*̂  Commissary-general.

27 June 1840.
(True copy.)

(signed) , W. Cullen, Commissary-geperal.

To
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To the Commissary-general, Madras.
 ̂ No. 2..

-  On the. New
Sir, ' Articles of War

I  HAVE the honour to acknowledge the receipt of your letter o f the 2d May the East India 
1840, with its enclosure, being a copy of an extract from the Minutes oLConsult- Company s Native 
ation o f date the 16th ultimo. ‘

2. 'As far as I have be^n able to ascertain, no correspondence has overtaken 
place between this office and any authority relative to the subject of separating the 
Police duties from the Commissariat. I  was not, indeed, aware that such a mea-’ 
sure had ever before been formally propounded to Government, though I  have 
fx’equently heard it alluded to in private conversation.

I  have, I  believe, had more extensive police and judicial proceedings to conduct, 
in addition to my Commissariat duties, than most other officers of the department, 
having been a Magistrate for three years and a half at Moulmein, and Superin
tendent *of Police at Bangalore for two years, with considerable power and juris
diction granted from the Mysore Government; and therefore I  shall at least be 
able to say how far I  have felt such duties to interfere with thosO of the depart
ment o f Supply.

I  havp thought it advisable, and more convenient, to record my opinions on the 
proposed, measure of disuniting the Police and Commissariat in a separate paper o f 
remarks, ys'hich I have the honour herewith to forward, and shall be glad if  any of 
my arguments assist in preventing such complete destruction of the efficiency of 
the Commissariat^ department as would be involved in the adoption of the new 
theory now proposed for experiment.

(signed) A. M Ĉallŷ
Ag. C. Gen'.

The question of separating the office o f Supeiintepdent of Police from*̂  the 
department o f Supply has again been submitted for the consideration of Govern
ment.*

In the Minutes of Consultation under date the 16th April 1840, the following 
extract from a letter from the Adjutant-general o f the Army is inserted. *

I f  I  understand, the Adjutant-general’s letter rightly, the propriety o f uniting in 
the same person the duties of the department of Supply and those of the executive 
Police authority is called in question on two objectionable points;—

1st. That duties o f the department of Supply are so onerous and sp para
mount in importance, that the exercise of anothey important office, that of Super
intendent of Police, is incompatible with the proper and efficient discharge of both 
by the same person.

2d. That the power of adjudicating civil suits, vested in th$ ComUiissariat officer, 
in his capacity o f executive Police officer, is injurious to the fiest interests of 
Government, because it is exercised by pne presiding over the department of 
Supply, whose commercial dealings have an influence which spreads in numerous 
transactions through the population o f a military bazar; in other words, that’ a 
Commissariat officer cannot be an impartial judge in cases where perhaps some of 
his own agents may be parties concerned, and where the cause of litigation may be 
connected with the department o f Supply.

I  hope I shall be able to show, that, although the situation of a Commissayiat 
officer at the head o f an office in the provinces is a highly responsible one, and 
demands unremitting attention, great foresight and judgment, it is nevertheless 
of such a natiire as to leave him ample time to conduct the duties assigned hinf by 
the Regulations, as the immediate executive police authority; and that, so far

his

* Extract from a Letter from the Adjutant-general of the Army, dated 14th December 1839. No. 967.
Para. 3. In addition to the memoranda of the OfRoiating Judge Advocate-general, Major-ĝ eneval Sir Hû h 

Gough would advert to the importance of having the duties of military pohce on civil adjudications in 
cantonment, not only separate from dll other departmental functions, but especially from those with Which 
their connexion is most incompatible.

4. The business of the Commissariat, as has often been represented, is onerous and of paramount importance; 
the addition of military police, Punchayets and Courts of Request to what hr itself requues the full exertions 
of able officers, appears self-evidently to involve that of two departments, each requiring undivided attention ; 
the zealous administration of one must he often detrimental to the properly efficient discharge of the other; 
and it appears to Sir Hugh Gough that no aiTangement can be less desirable, or more probably injui’ionŝ to 
the best interests of Government, than that the executive police authority and the approaches to civil 
adjudication should be immediately vested where the, principal commercial dealings have an influence which 
spreads in numerous transactions and sub-contracts tlrrough the population amongst whom the power Of an 
Indian police is exercised.

14. 4 A 2
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his judgment being liable to bias in the trial of suits where the department o f 
Supply may be concerned, he never has, in fact, any civil suits o f consequence to 
try, and that military Courts of Request, which form no part o f the police duties, 
and Punchayets assembled by order of the commanding officer, dispose o f all suits 
which are authorized to be heard in military bazar and- cantonittents, and in whose 
decisions, of course, the Commissariat officer has neither voice nor influence; and 
that, even i f  he had, the nature o f his office is such as to set him beyond the tempt
ation o f acting with partiality.

Those who have had experience in tjle Commissariat department know, that 
when an office has been efficiently organized, the officer at the head o f it has in 
times o f peace only to watch its machinery, and observe that it works well ; the 
active business is carried on by native agents, all o f whom have their respective 
duties assigned them; to regulate those duties, and secure their eorrect perform
ance, though involving great responsibility and demanding much attention, leaves 
sufficient time to conduct the police duties, and to exercise that authority so essen
tial to the efficiency o f his department, when its energies may be called forth in 
time of war or on the movement of troops.

I  must suppose that as the continuance o f the two offices in one person has been 
considered calculated to injure the best interests o f the Government, numerous 
instances of failurfe in practice have been the grounds on which the objections to 
the union have been founded.

I  have hever heard o f a single instance o f failure, and therefore am not prepared 
to remark on such, should any have occurred; but experience, that best of all tests, 
is assuredly not wanting to enable the Government to judge how far it would be 
desirable to alter the present system, which has now been in practice since 1821, 
namely, 19 years, within our own frontiers, and in the field since the first forma
tion pf the Commissariat, a period of 8O years.

When police authority was vested in commissariat officers at the principal sta
tions o f the army in 1821, it was but extending to them in times o f peace, and 
within our own frontier, that authority with which they had long previously been 
clothed in the field.

The wisdom of famiMariang those officers, who in time o f war would be at the 
head o f field bazar, and conduct the duties o f police in camp, with similar duties in 
times o f peace, and thus preparing and organizing beforehand the materials, 
and regulating the discipline of a camp bazar, must have been evident to those 
who legislated on the subject, and experience and reflection will not, I  think, allow 
us to call it into question.

It  does not appear that the union o f  the two offices in the field is objected to, 
as reference is made by the Adjutant-general to cantonments only; but the same 
theory which is applicable in the one case must be so in the other. Paralysed, 
indeed, would be the efforts o f that Commissariat officer who should ever have the 
misfortune to be charged with the highly responsible duties o f the department of 
Supply in the field, with all the numerou's followers under hiS orders, i f  he were 
deprived of that wholesome and salutary control which police authority in his own 
hands could alone enable him to exercise; but still sufficiently embarrassing would 
•be his situation, if, while deprived of all the influence o f police authority in canton
ment, he should be suddenly called on to equip a force and organize a camp bazar 
amongst a population over whom he had previously exercised no control.

In regard to the injury sustained by Government from the Commissariat officer 
exercising police authority amongst a population where the department o f Supply 
has commercial dealings, I  shall remark, that the extent o f police authority in can
tonments, according to existing regulations, is the adjudication o f  civ il suits under 
20 rupees, and these only under the written order o f the commanding officer; all 
other suits are tried by Punchayets and military-Courts o f Request; his criminal 
jurisdiction is similarly lim ited; he is empowered to imprison for one month, to fine 
50 rupees, and to inflict 50 lashes; but these cannot be carried into execution 
without the written authority of the commanding officer, a power sp limited, and 
surely* not interfere, with the interests of Government.

I f  it be inferred that by the power he exercises he can influence the prices of 
articles in the market, such objection must cease, when it. is recollected that for 
upwards o f 20 years the establishment of a nerick in bazars has been positively 
prohibited by Government, and all interference in the prices o f articles in the 
bazar strictly interdicted.

Moreover, all the important commercial transactions o f the department o f Supply
take
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take place in the adjacent country, and not amongst the population over which he On the New 
exercises police authority. The evil, therefore, real or imaginerv, arising from the Articles of War 
union or the two offices in one person, must be in amount very small, and not to Company’s Naiiye 
be weighed against the long-tried advantages o f the existing system, which no new Troops. * 
theory should be allowed to disturb. ' ----- —

Indeed, my own opinion, founded on much experience, is, that so far froffi the 
very limited police and judicial power now entrusted tC Commissariat Cfficers 
being productive of any injury to the interests of Government, great benefit 
would result from hiS authority being considerably extended* both in criminal and 
civil jurisdictions. An officer trained daily to the hearing and adjudication, of 
causes would be more likely to come to a correct decision than a number- of 
officers casually assembled without any previous experience ; and whilst it would 
convenience officers employed on Courts o f Request by relieving them from a 
multitude o f causes which could he settled by the Commissariat officer, it Would 
especially add to the great contentment of the traders in the bazar, i f  they had 
their disputes adjusted by a person who comes to the task With experience in such 
matters.

W ere the Commissariat officer a mere contractor himself, deriving personal 
benefit from his transactions in the department of Supply, the impropriety of his 
being clothed with authority, Which might influence those transactions, would be 
more apparent; but a public officer holding a highly responsible situation, trans
acting his public business through the agency o f subordinate native servants for 
the benefit _ of Government, and deriving none himself beyond his established 
salary, may, I think, be safely and advantageously entrusted with much more 
extensive power than a Commissariat officer at present is ; and Government need 
be under no apprehension that its interests will suffer from, the offices of Super
intendent o f police and Commissariat officer being united in such a person.

W ith such extended powers, I am of opinion that an officer of moderate abilities 
and energy of character may efficiently discharge the duties of both offices; and 
i f  the order restricting the performance of Police duties tO the senior Commis
sariat officer were cancelled or modified, the assistance o f the junior (there being 
tw’o at most stations) might be made available so as to lighten his labour con
siderably ; all responsibility, o f course, resting, as it ought, on his superior.

I  have not yet referred to that part of the Adjutant-general’s letter which 
proposes that the office of Superintendent of Police should be held by an officer 
who has no other departmental functions to jperform. This would at oQCe entail 

. on the Government the expense of another set o f officers to do that duty which,
1 hope, I  have shown can with ease be performed by a Commissariat Officer, 
without interfering with his duties as officer o f Supply.

In conclusion, 1 must observe that unless sOUie instances of failure have occurred 
to prove beyond a doubt that the present system is founded on bad principles, no 
good can. result from disturbing it by making an experiment with a new and untried 
theory.

(signed)
Commissariat Office, Bangalore,

9 May 1840.
(True copy.)

(signed) W. Cullen,
Commissary-general,

(*&

Sir,
To the Commissary-general of the Madras Army.

In answ’er to your letter regarding the union o f Police and Commissariat duties, 
and the working generally o f the system, having given for many years great 
attention to the former duties, and thus studied the effect generally o f its being 
joined with the latter, I have long been convinced that whatever may be the 
defects, or whatsoever objections theoretically can be raised, in actual practice, 
the union is mOst salutary and beneficial, and with a due knowledge of their 
united operations no one would speculate upon the advantages o f their division.

First, I f  the union of magisterial with revenue duties be ebnsidered necessary in 
the present state of our rule, the same argument will apply with equal force to 
the union o f the Commissariat with the Police in camp and cantonment; and it.

1 4 . ' 4-A 3 ...................  must
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must be daily apparent to all connected with the department o f Supply that th^ 
real efficiency and resource rests mainly on its power to enforce its commands^ 
when, were it not so, delay, evasion, or trusting to another service for the execu* 
tion of its orders, would be the result, especially beyond the frontier and inland 
stations.

I  cannot illustrate this part of the subject better than by reference to what has 
come under my own knowledge at this, a Bombay station, where the Police and 
Commissariat were separate establishments under a system which cannot be con
sidered by its greatest advocates ever to have been useful and efficient in as far 
as the equipment or supply o f troops are concerned.

Having no power vested in themselves, it was customary on all occasions when 
cattle, coolies or bearers, the smallest or the greatest supply, was required by the 
Bombay Commissariat, for the officer of* that department to address the- Police 
officer for his aid in obtaining the same from the bazar.

.Iffie latter having no personal weight, such as the union of the. Commissariat in 
the employment of followers, eattle, or calling for supplies naturally gives, could 
but command the few persons found or waiting for hire in the bazar, and his 
resource thei*efore was the collector and magistrate.

The latter, who Was the person always applied to, has personally assured me of 
the great inconvenience to the ryots these constant calls always occasioned, and 
no one who practically is acquainted with its hardships could dispassionately view 
it otherwise.

Different, indeed, have been the results since the arrival o f the Madras Commis
sariat within these provinces; for, with the exception, on my arrival, and before 
this establishment was formed, o f calling twice, not for public assistance, but for 
the carriage of the private baggage o f two corps, I have never, on any sudden 
demand by any o f the departments or corps, once requested the aid o f the civil 
authority for any supply requir&d.

The Collector and magistrate has more than once expressed to me his gratifica
tion at the result; not a ryot has been pressed, not a bullock has been seized, nor 
a single revenue or police officer employed, or required to execute the demands 
of the department Of Supply.

A ll theory must give place to this plain statement o f the ease and comfort to 
the cultivator caused by the influence which the Commissariat possesses by its 
admirable system of present combination.

I  speak not my own sentiments in recording the above ; they are the opinions 
o f the founder of the system, who sagaciously foresaw the many advantages that 
must accrue to a department like the Commissariat, endowing it with such advan
tages and privileges,

I  have chosen to rest the chief merits o f this happy union upon what has latterly 
come under my observation; but it would be an easy task to extend this letter, 
by showing that in the movement o f troops at the several large stations where I 
have had charge of the Commissariat, the weight and just influence o f the com
bination o f the two offices made the business o f supply alone easy and practicable, 
relying upon our own resources, without which a Commissariat cannot be said to 
exist.

What, I  would ask, must be the state o f that department, upon which rests 
solely the speedy movements o f troops and their supply, i f  upon every petty 
emergency, i f  upon the occasions o f insurrections, as have occurred here, or general 
disaffection, it cannot supply by its own power the resources demanded ; i f  the 
time is to be wasted in corresponding with the police officer, and the latter with 
the collector, perhaps absent in the districts ; and i f  the result is a general pressing 
by the civil authority o f unwilling ryots, instead of, as at present, an .ovei%ready 
body employed and governed by the department they respect and fear ?

I f  such are to be, and such unquestionably would be, the results, the Commis
sariat would become a powerless department, uncertain in its supplies, unable to 
give effect to the movement of troops, and concerned 'in bringing its own hired 
followers into constant scenes o f altercation, litigation and strife.

I have, perhaps, said enough to show the dread I  entertain o f any change that 
would deprive the Commissariat, in the present state o f society, o f that com
bination o f influence which it Unquestionably requires to maintain it  in  its present 
high and envied situation.

I t  is easy to'^-eason by analogy upon the abuses that, in a different state o f 
society, would result from this union of necessary power; but in reasoning upon

what

    
 



INDIAN LAW COMMISSIONERS. $59

what has been proved to be required, the only just argument that can be admitted 
is, whether in the absence of this combination the good results anticipated by 
a separation or division of power would be produced ; and in pointing to the 
present state of the Bombay Commissariat, I could not have selected a more 
prominent department, or one in which proof of what I have stated could 
have been easier' referred to, if doubted, than any other demonstration I could 
have offered.

Such are, then, in my opinion, the unquestioned advantages to Supply which 
the union of Police power enables the Commissariat to command, and a separation 
of which I cannot view in any other light than throwing this department into 
other hands for succour and aid in all its future exigencies, whensoever they may 
occur, but especially at the remote stations.

The other part of the subject is the efficiency of the Police as at present con
stituted. Of this long experience enables me to say, that most persons have a 
double dread of appearing before the person who unites in his own person the 
power of punishment and the power of employment. The same inhabitant who 
will be careless about his name being known to the n\agistrate, stands, it is a well- 
known fact, in great dread of his deeds being known to him who employs him, 
whether in the supply of troops or other calls of public or private service, and to 
whom he looks for jiayment and protection.

But if in the criminal jurisdiction of the Commissariat this has so notorious an 
effect, how much more so must it influence the dealers and salesmen in the bazar ? 
The great calls of the Commissariat make all bazar-men wish to stand well with 
that department, and few there are who will disallow a just debt when the alter
native is a settlement in the office of the senior Commissariat officer.

The advantages are manifold, by parity of reasoning, in the actual settlements by 
punchayet or arbitration. The great dealings of thee Commissariat not only make 
them fully and intimately acquainted with the character and probity of the whole
sale and retail merchants in their bazars, but occasions the latter to dread doing 
any unjust deed by interference, combination or swaying ofapunchayet,it beingmani- 
festly his interest to do otherwise, and his fear lest a knowledge of any underhand 
practices of his should cause, with the ruin of his character, ruin of his resources, 
in so far as they may have depended upon his dealings with the Commissariat.

With Courts of Request, again, as, the whole duty of inquiry and the proceed
ings remain with the members thereof, no argument can be drawn from their 
sittings for withdrawing the powers of Police from the Commissariat oflicers; 
similarly also are the duties of punchayets; the actual burthen, apart from all 
exaggeration, consists in determining petty debts under 2 0  rupees, and petty 
offences of minor consideration; and when it is brought to notice, that at this 
station the actual time it occupied a separate officer under the Bombay system, as 
declared by himself to me on my arrival here, where also his jurisdiction was more 
enlarged than allowed by the Madras rules, I cannot but think the union of 
other duties would not have imposed too severe a measure of detail upon him, as 
will be herein apparent.-

The hours of attendance during the months of March, April and May were two, 
from five to eight a.m., three times during the week only ; and during the rest of 
the year, although later hours of office were selected, yet the attendance was not 
more onerous than above described.

•
Surely, then, it is not so arduous a duty by any means as described, and having 

for a series of'^years in my own person borne the united labour of both offices at 
the different stations of Trichinopoly, Bellary, Masulipatam, Nagpore, and for the 
greater part of the time at Belgaum also, I cannot join in the declaration of the 
two being either so onerous or too burthensome for one person.

Admitting, however, that it may be true th ^  the duties of the one require the 
undivided attention alone pf one person, still as at all the larger stations two 
officers are now quartered, each would perform or take that portion of the duty 
which the other did not or could not attend to. It is important that the simple 
character of the Police duties should be kept in view whilst considering this sub
ject. In a well-regulated establishment, and follow'ing the example of the systems 
as they obtain in the collectors’ cutcheries, nothing can be more easy, better 
defined, or less likely to interrupt other labour than the efficient conducting of a 
police.

I should but swell this letter to a disproportionate size, were I to lay down here 
the rules guiding the system, and as it is open to all to observe the union in the
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different collectorates, and the method pursued at the Hoozo6r cutcheries through-
out our provinces, the same detail, where preserved by the Commissariat, presents 
the same general results. It is, moreover, an exceedingly vigilant and searching 
system, leaving it merely out of the power of all concerned to be guilty of 
oppression, injustice or violence.

I can safely state, that so high has been the character attached to the office of 
the Supeiintendent in the other branch, the settlement of debts, that by the 
mutual consent of all parties, Cohrts of Request and Pqnchayets are seldom resorted 
to. Were the wishes of the mass of the inhabitants at military stations consulted, 
it would be found that the high character of the Commissariat has long prepos
sessed them in its favour, as the adjudicator of their accounts, and to them this 
appears an inseparable connexion; the -only change desired by them being, that 
the jurisdiction should be legally raised from 20 to 200 rupees, as it has long been 
in actual practice.

I feel, moreover, perfectly assured that the greater part of the judges, magis
trates and collectors Who have been for years in correspondence and connexion 
at these stations with Commissariat officers, would state freely their conviction of 
the advantages of the present union, which to them must be very apparent.

The last head upon which I would now touch, is, that should a separation unhap
pily be considered expedient, the loss of support which the Commissariat will sustain, 
must be ihade up by a Oorresponding increase of that establishment, and the police 
also must be at every station greatly enlarged. I t is the relation in which the one 
stands to the other thftt enables both to be maintained as at present on a 
diminished footing i but a separation unbinding that support would immediately 
be followed by a call for extra or corresponding aid and assistance. I could with 
ease enlarge upon this, and show in detail how this would be in all the branches 
particularly needed. I do not, however, imagine that this proposition would be 
controverted; I therefore leave it to rest upon its own necessity, and proceed to 
show w’herein I think improvements on the present working of the Police might 
be advantageous.

Government having been pleased to invest Commissariat officers with the powers 
of Justices of the Peace, it has given them a power over Europeans in criminal 
matters, which requires to be completed by extending the power to settle, when 
brought before them, debts incurred by the same persons, to a limited amcamt; for 
the recourse to a Court of Requests for one or more rupees due by Europeans, 
men or women, in cajUp, is vexatious and tantamount to a denial of justice; 
neither can the party who complains of an assault, and meets with instant redress, 
comprehend how or why the same (dispensation of justice cannot be made to 
extend to awarding five rupees due, or on some frivolous pretext withheld. It 
seems also to them void of reason, requiring for the settlement of the latter the 
assembly of three or five officers, whilst for the investigation of a very grave or 
serious charge the superintendent can act alone.

It has fiirther, for the speedy adjudication of leases, or rather the prevention of 
delays, been the practice at Bombay to confer magisterial powers on military 
officers, making them assistants to the magistrates for the stations where they are 
required, and it was one of the recommendations to me of the Judicial Commis
sioner, on his late visit to this district, to make an application for these powers 
here to the Government for sanction. I need not enlarge on the advantages 
which this liberality extends to officers acting in charge.of the police, in prevent
ing all cavilling about separate jurisdiction, which is the bane of the military police 
generally throughout the provinces.

That the powers hitherto granted as Justices supersede those of a superin
tendent, and that the addition gained as an assistant magistrate would render a 
revision of the rules guiding the superintendent necessary, must be obvious to ail 
who have studied the practice of Hie duties appertaining thereto. In this there 
would be but little difficulty, and presents an additional reason for the union 
recommended.

There are still many points left untouched in this hasty view of the general sub
ject ; were I to dedicate the leisure I desire to the full and deliberate considera
tion of all its bearings, I should hope to produce a more convincing* than I have 
here drawn out ; other matters, however, demand my attention; and if this brief 
sketch places before you some of the more prominent features, I shall, if ever again 
called upon, be ready, I hope, to carry out these views into fuller relief.

I will conclude this with one assertion, drawn from my own practice for nearly 
15 'years,—that although at times there is a pressure and weight of business 

• ' ' caused
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caused by extraordinary occurrences, yet attention to office, by the daily practice On the New 
of attending until evening, will now cause the- combined duties to be complained Article? of Wa? 
of as onerous or burdensome, injore especially where an assistant is on the spot.
But when this practice o f fitting*from six to eight hours daily injures tiie health, ivoops.
and renders irksome the duty, then will the combination be considered an evil, __________
which with renewed health would be again differently viewed.

In illustration of the ca^e above mentioned, wherein I  have stated that the 
powers o f the superintendent are -superseded by those of Justices o f the Peace,
I  would refer in particular to an Act o f the Legislative department. No. II. of 
1839, which vests a jurisdiction in the Justices o f the Peace, which is altogether at 
variance wifh those o f a superintendent, making it obvious that the rules binding " 
the latter are set aside by the extended judicature granted by virtue of his com
mission to the former.

(signed) J. Johnstone, Assis* Commiss’' Genh 
and Superintend‘ of Police, D.D.

Police Office, Dooab Division,
Belgaon, 30 May 1840.

(True copy.)
(signed) W. Cullen, Commissary-general.

Sir,
To the Commissary-general of the Army, Madras.

I  H A V E  the hondur to acknowledge the receipt of your letter of the 2d May 
1840, giving coyer to the Extracts of Minutes o f Consultation, dated the 10th 
April, and calling upon me to .forward the copies of any correspondence which 
may have passed between my predecessors or myself, with the officers commanding 
the station or district, relative to the propriety o f vesting the oncers of the Com
missariat with thfe duties o f the police, in addition to those of supply, as well as to 
make known my sentiments generally on this case; and after due consideration of 
this im])ortant subject, I hasten to reply.

On reference to the records, it does not appear that any correspondence has 
taken place exclusively on this point, thopgh the accompanying communications 
from Captain Bullock on the subject of courts martial, held under the provisions 
o f Section X L II.,  Regulation V II., a . d .  1832, and of Courts of Reqhest, held 
under the provisions of A ct 4 Geo. 4, c. 81, call for particular attention, and I 
have therefore enclosed a copy of the letter alluded to.

M y own opinion on the advantages and disadvantages of the present system is, 
that unless the Commissariat officer possesses the police authority, it would be im- 

..possible for him, with the other means at his disposal to equip troops for move
ment in a speedy and efficient manner; and to enable him to do so, an establish
ment o f public carriage, dooley bearers, bamboo coolies, &c., seems nearly double 
what it is at present, must be kept up for public equipments, whilst private indi
viduals and European troops cannot even then be supplied, as they have hitherto 
been, with hired carriages o f every description, at short notice, whereby, as will be 
clearly proved by reference to officers commanding Her Majesty’s regiments, îll 
classes have- been enabled to march with Comfort, comparative economy, and with
out the slightest cause of complaint, whilst the Government have been saved all 
extra expense.

I  would remark, and I  do so,with the most respectful deference, that the ex
perience of many years, does not bear out the objection made to the present 
system, wherein it is said, “  that no arrangement can be less desirable or more 
probably injurious to the best interests of Government than that the executive 
police authority and the approaches to civil adjudication should be immediately 
vested where the principal commercial dealings have an influence in- numerous 
transactions and sub-contracts, amongst whom the power upon Indian police’ is 
exercisedinasmuch as the case is not now a matter of theory, l3ut o f .actud 
practice; the Commissariat, aa at present constituted, has been at work fdr the 
last 29 years, during which time its efficiency has been fully tested and clearly 
proved, and has drawn upon it the well-earned meed of high eulogium from many 
o f our best officers and statesmen, who have seen its practical effects; whilst, on 
the other hand, the evil tendency of the combination of duties objected to is 
still unsubstantiated or boime out (by fact. Further, the data" upon-which it i,s

14, 4 B : founded
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On the New founded are eiToneous, since the Commissariat has nothing whatever to do with 
forTheVasUnia commercial dealing; it has no sub-contracts or transactions, as therein set forth; it 
Company’s Native simply advertises, calling for tenders for the supply o f any article required, which 
Troops. is done openly and fairly. The tenders are opened before all parties, and the most

favourable offer accepted, pending a reference to the Commissary-general, provided 
the person making it can be depended op. Under these circumstances, I  would, 
with all due submission, point out the inexpediency o f annulling a positive benefit 
when the evil anticipated is only imaginary; for I  am convinced that any alteration 
will entail heav}’̂  expense, and destroy efficiency. A t any rate^ previous to adopting 
any measure, I  would urge the utility of making a full and impartial inquiry on 
the subject, which will, I  am convinced, prove that the police authority is not 
unfairly used, or its influence in any way injurious to merchants or others ; neither 
do I  believe that in the present day, let the officer conducting it be whom 
he may, that it cotild be so used without its being forthwith made manifest. How
ever, the Police records, the Commissariat accounts, contracts and correspondence, 
both at head quarters and the out-stationS* are open to the Government, and I  will 
venture to assert, 'Without fear o f contradiction, that a careful investigation of them 
will prove that no public department caii be conducted more fairly or openly, and 
with a stricter attention to economy, cdlisistent with efficiency, than the Com
missariat has been for the last five years, and I  am convinced any change will be 
injurious.

I  fully coincide in the observation that the business of the Commissariat is 
onerous and o f paramount importance ; that the addition of M ilitary Police, Rin- 
chayets and Courts o f Request, to what in itself requires the full exertions of able 
officers, is injurious; but I  do not agree that it is self-evident, as involving two 
departments requiring undivided attention ; but it proves that Sec. IV ., Reg. V IL , 
A . D . 1832, which, restricts the charge o f the police to the senior Commissariat 
officer, is injudicious and inexpedient. Let the Police authority be vested in all 
Commissariat officers o f a certain standing, and let two able officers o f the Com
missariat be placed at the three large stations of the army, namely. Bangalore, 
Sunderabad and Kamptee, and let it be Understood that the junior officer is to 
conduct the duties of the police under the control of the senior, whilst the latter, 
except in difficult and important cases, is to attend to his Commissariat duties, 
and the difficulty will then vanish, and the duties be in no way too onerous.

In addition to What I  have above said, I  would strongly urge the necessity 
o f a new Code of Regulations for the military police, or that Regulations V I I , 
A . D. 1832, be carqfully revised, since they are in many respects ill defined. I  
would also second Captain Bullock’s suggestion, that on all courts martial assembled 
under the provisions o f Section X L IL , that a Judge-advocate, or other qualified 
person, be appointed to conduct the proceedings o f such courts; that the evidence 
given before Courts o f Request be recqrded and revised by the Judge-advocate, 
and that Courts of Inquest be invariably conducted by the Superintendent of 
Police ; and that the medical officer be called upon to give his professional opinion 
in writing, a copy whereof to be sent to the Medical Board.

In conclusion, I  trust I  shall not appeal’ to have exceeded due limits in having 
thus plainly expressed my opinions ; they are given after due consideration of all 
the bearings o f the case.

Police Office, H. Q. H. S. Force, 
■Secunderabad, 3 0 May 1838.

(signed) D . Awdry,
A. C. Gen’.

To Brigadier J. Wahab, c. b .. Commanding Hyderabad Subsidiary Force.

Sir,
In conformity with your instructions, I have herewith the honour to forward 

the statements Called for in letters Nos. 1691 and 1697, from the Adjutant- 
‘ general’s office, bearing date respectively the 12th and 14th of April 1838.

2. It  will be observed, that within the period o f five years tWo cases only have 
occurred of appeals from Punchayet to courts martial, under the provisions of 
Clause 3, Section X L II . ,  Reg. V II. o f 1832. I  may, however, be pei’mitted to 
remark, that I  have seldom known a cause determined, whethei* by court martial, 
Punchayet or Court o f Requests, wherein the award has not been objected to by 

' the losing party, on one ground' or other; such objections, nevertheless, generally
proving
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proving on inquiry to be unfounded, frivolous or otherwise of a natui’e which pre- the^New' 
eluded their admission. In  cases where the existence of irregularity or miscon- Articles of War. 
ception on the part of Punchayet has been clearly established, the proceedings for the East India 
have been occasionally quashed by mutual consent, and the matter referred for Company’s Native 
investigation to another punchayet,; the parties preferring such mode of procedure 
to the alternative prescribed in the Regulation above adverted to.

3. Referring to the 2d paragraph o f the letter from the Adjutant-general’s 
office, under date the 12th o f April 1838, I  take the liberty of submitting a few 
remarks and suggestions,' which many years’ experience of the'practical working 
o f Courts of Request and Punchayets enables me to offer, and which, I  am dis
posed to think, may tend to their improvement, and towards promoting more 
effectually the ends of justice.

4. In cases of appeal from the award o f Punchayets, or where the defendant Coyrt martial under 
may altogether refuse to i-efer the claim upon him to the decision o f a Punchayet f
or court martial, held under the provisions of Section X L lI .  Reg. V ll.  of 1832,  ̂ 3̂ -
have jurisdiction in civil suits to unlimited extent, and the award o f such courts 
is declared to be'final; it becomes, therefore, o f primary importance that every 
practical precaution should* bd taken to secure a just and equitable decision, and 
attention to those technical formalities usually deemed essential to the validity of 
legal instruments. It appears to me that these points have not been sufficiently , 
provided for by Regulation : fimt, from the constitution of such courts; and, 
secondly, from the absence of any officer duly qualified to conduct the pro
ceedings.

5 . Nominated by regular routine from the several raster, without reference to Constiuuion Court, 
qualification, it will frequently happen that the Court is composed of officers
entirely unacquainted with the principles wffiich regulate mercantile dealings
among natives, their mode o f keeping accounts, and other points essential to a
correct appreciation o f the matter about to be tried. Claims of the description
referrible to courts martial, held under the provisions of this Regulation, have
their origin often in mercantile dealings of many years’ standing, involved in all
the intricacies and confusion which widely varying accounts of the kind may
be expected to display, where each party seeks to establish his cause by entries '
and calculations peculiar to his class, and requiring much practical experience of
the native systems of book-keeping to understand. The duty is not o f very frequent Alteratioiis aug-
occurrence, and I would venture to suggest, that the nomination o f such Courts gested.
be matter of selection ratlier than routine, from officers whose knowledge of the
native language,' acquaintance with natiye habits and customs, and aptitude for
patient investigation, may afford a reasonable security that the matter at issue
will be well and truly tried, and an equitable award passed.

6. Under the Bengal Presidency, and, i f  I  mistake not, under that of Bombay 
also, the proceedings on courts martial in actions for debt, where the amount sued 
for exceeds the sum o f 400 rupees, are invariably conducted by the Deputy Judge 
Advocate-general of the district, or, in his absenfe, by an officer specially selected 
to act in that capacity. I  beg to suggest that a similar practice be introduced on 
this establishment. I t  would become the duty of the officer conducting the proceed
ings to inform himself beforehand o f the particulars ,of the cases about to be tried, 
and the nature o f the evidence to be adduced in support thereof. Thus prepared, 
much irrelevant matter would be avoided, and the attention of the Court at once 
directed to the leading points in issue, while at the same time the Judge Advocate’s 
acquaintance with the legal forms, the rules of evidence and general principles of 
law and equity would tend to prevent those informalities and anomalies so fre
quently occurring under the existing system, often calculated to render the awards 
of the court martial a mere nullity, i f  adduced in bar of proceedings before any 
other tribunal, and otherwise involving much injustice to parties concerned.
I t  would be easy to multiply instances in support of my argument, but it may 
suffice to adduce one only.

In February 1835 a running account between A . B. and C. D.* closed, exhibiting Example, 
a balance of 1,992 rupees in favour of the former, for which a bond was granted 
by C. D., admitting the amount due, and engaging that the whole should be paid 
by the 17th February 1839, with interest at the rate of 12 per cent, per annum.
A  sub-agreement was almost immediately afterwards concluded between the

34. • 4 B 2 parties,
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parties, to the effect that the debt should be liquidated by regular monthly instal
ments proportionate to the amount due, as far as compatible with the debtor’s 
means. Pursuant to this agreement, a family certificate was granted for 75 rupees 
per mensem, and continued until October 1836, conse(5[uent upon a representation 
then made by A. B. that the instalment was barely sufficient to keep down the 
interest, and his requisition thereupon for larger payments. C. D . discontinued the 
family.certificate, and declared his determination to dispute the validity of the 
bond, alleging that it had been granted in haste, aiid included charges which were 
incorrect. The matter was ultimately referred to Punchayet, and an award 
passed in favour o f the plaintiff. The defendant appealed against this award to 
a court martial. The court appear to have been o f opinion that because the 
17th of February 1839 was the period prescribed in the bond for final adjustment, 
that therefore the respondent A. B. had been premature in bringing his action, 
and thereupon decreed that “  the defendant in the appeal be non-suited.” The 
effect o f this award wquld have been to reverse the decision of. the Punchayet, 
nonsuit the plaintiff, and annul an agreement for upwards o f 10,000 rupees, the 
validity o f which the court did not dispute; and there being no appeal from the 
decision of the court, the plaintiff would have been without redress. The award, 
however, having been rendered in terms exceedingly indefinite and informal,. i.t 
became necessary to return the proceedings for explanation, and the opportunity 
was availed of to point out the Consequences that would result from the decision ; 
consequences evidently not contemplated or intended by the court itself. A  re
vised award was the result, confirming the decision of the Punchayet, but providing 
that no warrant could issue in execution for recovery o f the amount due until 
the expiration of the period prescribed in the bond. The court in this case 
appears to have overlooked the circumstance o f the plaintiff having been compelled 
to bring his action by the defendant’s breach o f contract, and his denial of the 
validity o f the bond; and in its final award an essential part o f the agreement was 
lost sight of, which provided for payments by regular monthly instalments. The 
defendant has now, what may be termed, a letter of license for the remaining 
portion o f the period prescribed, by which time he will probably have made away 
with his property, and the plaintiff will hence be defrauded o f the amount due. 
It  may be fairly presumed that these mistakes would not have occurred had the 
proceedings been conducted by the Deputy Judge Advocate, nor would the court 
have been led into the error of nonsuiting a defendant in a matter o f appeal.

7. Under existing regulations, Punchayets are composed o f five members, each 
party nominating two, and one being appointed by the Commanding or Commis
sariat officer, who is unobjected tp by both parties. Inconvenience has occasionally 
resulted from this formation. The members severally chosen by the parties are 
not unfrequently in the habit o f regarding themselves as advocates merely of 
the party who names them, and, heedless o f the merits o f the case, obstinately 
adhere to what "is calculated for the interest o f such party, and i f  carried against 
them, withhold their signatures from the Fyselnamah; thus leaving the instrument 
in an incomplete and unsatisfactfry State, the majority in favour o f the award 
being one only, inclusive o f the tv^o menubers nominated by the party in whose 
favour the issue has determined. To obviate this inconvenience, I  would suggest 
an alteration in the existing Regulation, where the parties desire to nominate 
their own members, to be allowed to do so, as at present; but in such case the 
Commanding or Commissariat officer, should he deem advisable, to have the power 
of nominating other three members, who shall be unobjected to by both parties. This 
would secure a majority, who may be presumed wholly uninterested in the issue, 
and thence a more satisfactory result. In ordinary cases the Commanding or Com
missariat officer to have the power of nominating from dealers and merchants of 
respectability the whole o f the five members, the same being unobjected to by 
both parties. Such is now occasionally the practice at the joint request of the 
parties; but not being expressly sanctioned by regulation, its legality may be 
questioned.

8. Erroneous decisions, involving much of injustice to parties concerned, are a 
frequent result of misconception on the part o f Courts o f Request on certain points, 
inattention to others, and generally a want o f due appreciation o f the extent and 
nature of the duty dev olved. I  venture to notice a few circumstances in illustra
tion of thisj assumption.

9. It-
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9. I t  may be observed generally, and the correctness of the remark will, I  con- Natives appearing 
ceive, be admitted by all who reflect upon the subject, that a native appearing as plaintiis before 
before an European Court o f Requests, with a claim against an oflScer, is at disad-
van tage. The ordinary claimants are petty  shojrkeepers, native dealers and ser- advantage, 
vants. T h e  mere fact o f his having resort to such mode o f recovery, induces, 
how ever unconsciously, on th e minds of the C ou rt a feeling o f prejudice against the 
claim ant, and, coupled with the irksom e nature o f  the duty, causes that degree of 
inattention  to the m atter a t  issue which som etim es leads to awards at variance 
W'ith every principle o f law  and equity.

1 0 . The native is, moreover, at evident disadvantage in respect of language- In respect of laii- 
The defendant, personally acquainted with the individual members of the court, guage. 
pleads his cause in English, replies to the demand against him by a long and se'em-
ingly plausible explanation, which carries conviction to the minds of the Court, and
often determines the award. No care having been taken meanwhile to explain to
th e  p la in tiff the several .points which the defendant has urged in his reply, and
q u ittin g  the C ourt entirely unconscious o f  What has been thus urged, he is entirely
at a loss to imagine upon what grounds the issue has determined against himj and
naturally imputes unfairness and injustice to the Court itself. I would suggest that
i t  be rendered imperative upon Courts of Request to explain fully to the plaintiff Sugge»tJons thete-
the several points replied upon by the defendant, thereby afifording him the oppor-
tunity for rejoinder, and, i f  necessary, for calling witnesses to disprove what may
have been thus advanced.

11. Courts of Request are in the occasional habit of rejecting evidence as irre- Appearance of 
levant, having ascertained before swearing in tbe witness that such would be its 
character, and the appearance of such witness before the Court remains unnoticed
in the record. I conceive it would be desirable that the appearance of all wit
nesses tendered by either party be entered in tbe record of proceedings, with a 
brief notice of the grounds which may hate led the CoUrt to decline the examina
tion of any particular witness, ex;plaining to the party the reason why tbe evidence 
tendered is not admitted. Appeals against the decision of Courts o f Request fre
quently binge upon this point; plaintiffs conceiving that justice has not been done 
them, because their witnesses have been refused a hearing.

12 . C on tracts and agreem ents betw een officers and natives w ritten in the E nglish Contracts and 
lan gu age only are too readily  adm itted by European Courts o f  R equest as conclusive preements written 
ev id e n ce  against the plaintiff, w ithout due inquiry as to Whether, When subscribing,
his mark or signature, he understood the tenor o f such agreement. When about to readily admitted, 
build a house or make repairs, an officer, to avoid the trouble o f daily accounts., 
determines to effect tbe same by contract; a man o f no substance or responsibility, 
but calling himself a maistry, offers to undertake the same. It is explained to 
him generally what is required, and he is asked what he will do it for. He makes 
his rough estimate, and names a particular sum. This is deemed highly exorbi
tant, and' probably two-thirds of one-half is tendered. Anxious mainly for a jolr, 
and the -expected advance, after a little demur be consents, although the sum pro
posed is probably much less than the work can possibly be completed for. An 
agreement is then drawn out in the English language, explanatory o f what is to be 
performed, to an extent and particularity eminently calculated to cotifuse the con- . 
tracting party. This is read over to him, a sort of explanation given by some 
ignorant servant, and he is required to affix his mark to the document. He 
receives tbe .stipulated advance, commences the Work, expends the money 
advanced, and perhaps his credit also for materials and workmen, and is then 
at a stand-still fo r ’ money. This is refused, tbe work not having adyanue^ 
so far as required by contract. The man declares himself unable to proceed, 
and the matter is referred to the police, and eventually to a Court o f Requests.
The contractor is cast, a penalty declared, which be has no means of pay
ing, and bis imprisonment ensues, attended probably with either rain to 
himself and family, and no little loss and inconvenience to the officer. This is 
one description of contract; but others ate constantly presenting themselves for 
the hire o f the equipments or servants, and for work to be performed, wherein 
subsequent inquiry clearly establishes that the contractor wholly mistook the 
intent and meaning of the agreement he has unconsciously entered into. I beg to Sno-gestjofl tl 
suggest that all contracts or agreements between officers and natives be written in upou. 
the native language and character of the subscribing party, as well as in English-
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It would be further advisable, wherever the amount or value exceeds 20 rupees, 
that the agreement be countersigned by the officer of police, whose duty it would 
be to explain fully to the contracting party the terms of contract, and so far as 
practicable, ascertain his capabilities o f performance; hence at the same time 
affording security to the officer, and protection to the native.

13. A  want of formality in preparing the award o f Courts o f Raqiiest is of fre
quent recurrence, and, as observed in the instance of courts martial, might prove of 
material consequence, should the instrument be requii-ed in bar o f trial before the 
civil tribunals. A  w'ant o f specification in regard to the amount awarded, and in 
the definition of persons, is more immediately adverted to. I t  is desirable that the 
'attention of Courts o f Request be called to this circumstance, and to the expe
diency o f rendering their awards complete, and framed in every respect as a docu
ment may be eventually required under circumstances that would render inex
pedient the production o f the original record o f proceedings.

14. In  illustration o f the foregoing remarks upon the practical working of Courts 
of Request, I  beg to adduce a few out of very many instances o f similar tendency 
that have attracted my notice within the last two years at the station: —

Case 1. A., as agent on behalf of B., sowcar, at Kamptee, 'versus Captain C., for 
428 Nagpore rupees. This suit originated in a protested order for 374 Nagpore 
rupees, with interest thereupon, at the rate'of 12 per cent, per annum, deducting 
what was necessary to bring the amount within cognizance o f a military Court of 
Requests. The protested note was produced before the court, and evidence ten
dered in support of the claim for interest, but declined by the court. The defend
ant admitted the principal, but demurred to’the charge of interest, on the plea that 
when he granted-the order to the sowcar’s agent, the latter was distinctly informed 
that the amount would be paid only after all his (the defendant’s) other creditors at 
Kamptee should have been paid; and in support of this plea, the vakeel of the 
regiment was called, who swore to the circumstance. The court awarded the 
amount o f principal, without interest; and decided that the same “  be paid after 
the claims of all the defendant’s creditors at Kamptee shall be satisfied.” I  am of 
opinion that the court was not warranted in this decision ; First, because the debt 
having originated principally in money advances for current expenses, the sowcar 
was clearly entitled to the usual interest; Secondly, because the protested note 
contained no stipulation o f the kind assumed in the defence, and henc'e the rea
sonable presumption that none such \vas made at the time it was granted; Thirdly, 
because evidence was tendered in support of the claim for interest, and should have 
been admitted by the Court; and had it been so, the real facts o f the case 
would have been made manifest; Fourthly, because it does not appear that the 
plea advanced in court by defendant was explained to plaintiff’s vakeel, or any op
portunity afforded him for disproving the same ; .and Fifthly, because the court must 
have been aware from the power of attorney that the plaintiff was liable to a charge 
o f five per cent, agency commission for the vakeel who appeared on his behalf; and 
in equity the defendant should have borne such charge, the reference to a Court of 
Requests having resulted from his own default. Moreover, it was incumbent upon the 
court, viewing the case as they did, to have ascertained from the defendant 
whether in point of fact he still had other creditors at Kamptee, and i f  so, the 
aggregate amount of their claims, and the arrangement in prog-ress for their liqui
dation. Thus far, as regards the Court o f Requests, and the evidence available 
for their guidance. The following further exposition will tend to place the matter 
in a yet more extraordinary point of view. The demand against the ^defendant in 
the suit was brought to the notice of the Superintendent of the police at Kamp
tee about the 6th of March 1835, the debt having-been then o f long standing, 
and defendant having failed in repeated promises, defendant was called upon for 
repty, with an intimation from the Superintendent, that as the regiment was about 
to march from the station, and some difficulty might exist in paying the amount, 
i f  he would specify any monthly instalment that he could conveniently afford, 
and pledge himself for its regular remittance, he (the Superintendent) would 
endeavour to procure complainant’s consent to the arrangement. Defendant 
declined this, expressed great indignation at the complaint having been preferred 
against him, alleging that he had informed the sowcar that he intended settling 
with him before quitting the station, and that such was still bis intention. The 
regiment marched three days afterwards, and the day following, complainant again

appeared

    
 



IN D IA N  L A W  COMMISSIONERS. 567
No. 2.

appeared at the police oflSce, and stated that he had remained at defendant’s 
quarters the whole o f the preceding day and night, and accompanied the regi- j ê^^asUndia 
ment to its first stage, but had failed in obtaining any settlement of his accounts. Compariy’s Native 
The foregoing particulars wer6 communicated to the ofiicer commanding the regi- Troops.
inent, with an; intimation, that unless an immediate satisfactory arrangement was ------------
entered into, the matter would be submitted to superior authority. Defendant then 
gave an orde^upon Messrs. Cursetjee & Co. for the amount due to be paid from 
proceeds o f certain articles left in their hands for sale. This order "was given to 
the sowcar himself, and not to the agent, and he supposed it to be an order for 
immediate payment. On presentation, Messrs. C. & Co. declined accepting, on 
the ground that the articles in question were estimated at prices which precluded 

. the probability of sale, and that i f  sold by auction, the proceeds would not suffice 
to cover the amount due. The articles remaining on hand for some months, with
out any offer, a communication was made to the defendant to authorize their sale 
by auction, or to provide otherwise for payment of the unaccepted order. He ' 
declined both propositions. In September 1835, the order was protested by 
Messrs. C. & Co. Repeated official communications v/ere made to defendant, 
without eliciting any satisfactory reply, -and in August 1836 the matter was 
referred to a Court of Requests. The other creditors at Kamptee had been 
arranged from sale o f house. The plaintiff’s claim was omitted in that arrange
ment, because defendant had promised that he should be settled with before tjuit- 
ting the station. The award of the Court in this case was not confirmed by the 
officer commanding the force. .The foregoing facts having been brought to his 
notice, the defendant was called upon to enter into immediate arrangements for 
liquidation of the amount due, with interest thereupon, or abide the result of a 
reference to army head quarters. He acceded to the proposition, entered into an 
arrangement by monthly instalments, but dying insolvent a few months after
wards, it is presumed the greater part of the debt remains unpaid.

Case 2. A. B. versus Lieutenant C. D., for 13 Hyderabad rupees. Plaintiff Example 3. 
engaged with the defendant for the repair and painting of a bullock-coach, for 
which he was to receive 25 rupees. Two months after the work hacj been com
pleted, defendant paid him 12 rupees, and having failed in repeated promises, this 
•suit was instituted for recovery of the balance. Defendant declined payment on 
the plea that one of the springs repaired by plaintiff had broken, and that, pur
suant to agreement, plaintiff was to warrant the same'for 12 months. In support 
o f this plea, defendant handed in an agreement, written in the English language, 
and .purporting to bear'plaintiff’s signature, o f which the following is a tran
script:— .

“  I  promise to repair carriage-property, and warrant the spring. to keep 
good for one year, in default of which I  will return the money he has given 
me for repairing the same.”

Ballinga’s signature; plaintiff admits his mark to the document, but pleads. WitnessPodulness 
first, that he merely engaged, in the event of the springs breaking, to repair the signature, 
same, for nothing; and secondly, that the broken spring was not one of those 
repaired by him.  ̂ Two servants of defendant, on leading questions being put to 
them, support his statement as to the identity of the broken spring. Defendant 
admits, that on two occasions he drove his bullock-coach on rough roads across 
the country to some distance from cantonment. The following is the Court’s 
award :— “  According to the strict letter of the appended agreement, the plaintiff 
should lose the whole o f the sum he claims; but from certain answers given by 
plaintiff to questions from the Court, it appears that he did not rightly understand 
its tenor; under this consideration, the Court awards that 8 rupees be deducted 
from the claim of 13 rupees, and the defendant pay the plaintiff the balance of 
five rupees.” I  submit that the Court was not warranted in this decision: First,
Because there was no proof as to whether or not the 12 months had expired; the 
written agreement is without date, and no evidence to show when it was entered 
into. Secondly, Because defendant had broken contract; he promised to pay for 
the carriage upon its being brought home ; two months after that period he paid 
12 rupees only, and some months then elapsed before this action was brought, 
iind thirdly. Because the agreement was repugnant to reason and equity, and, as 
admitted by the Court, not understood by the plaintiff. The bullock-coach was 
repaired generally, and painted, twm springs mended, the wheels new tired, and
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the pole repaired. The whole of this was completed for 25 rupees ; and it was 
neither equitable nor reasonable to tequire that the whole amount should be for
feited in the event o f one spring happening to break within a twelvemonth.

Case 3. A . B. versus Lieutenant R. S.,for Hyderabad Rs. 45. 2. This action 
was brought for tailor w’ork performed by plaintiff and his 'brother. Defendant 
being asked i f  he admitted the claim, replied in the affirmative, to the amount of 
Rs. 31. 10. Plaintiff’s brother being called, deposed generally to \^rk performed, 
but without any special reference to the amount claimed, nor is he questioned 
thereupon. It is then recorded, that the plaintiff having no further evidence, and 
the com’t not being satisfied with that adduced, put the defendant upon his oath. 
In specifying the items admitted, and those pbjected to by him, defendant makes 
but a balance due to plaintiff of 26 rupees and two annas only, alleging at the 
same time, that he considered some o f the smaller items o f the bill exorbitant, but 
would leave that point to tpe Court itself. The following is the Court’s award:—  
“  That the plaintiff has not substantiated his claim to Rs. 45., 2., and, therefore, 
aw'ard that defendant do pay to plaintiff the sum o f Rs. 26. 10., which appears to the 

- Court to be due ; and as the Court also considers the plaintiff to have been actuated 
.by fraudulent motives in his proceedings, it decrees the said sum o f Rs. 26. 10. 
to be paid by small instalments of five rupees monthly, as a sort o f punishment 
to deter him from future delinquency.”  The amount awarded by the Court neither 
accords with the first statement nor the subsequent deposition upon oath of the 
defendant. Its finding o f fraud against the plaintiff is not warranted by the 
recorded evidence; while t^e discrepancy between the defendant’s statement in 
reply and subsequent deposition upon oath ^bould have induced caution in 
admitting his unsupported evidence in his own behalf. It  does not appear that 
the defendant’s deposition was explained to the plaintiff, or the oppoj'tunity afforded 
him for reply. It was incumbent upon the Court also, as a court of equity, to 
Lave considered the length o f time the plaintiff had been already kept out of his 
just due by the defendant. In a correspondence with the Superintendent of 
Police, before the matter was referred to a Court of Requests, defendant had 
objected to the account on two grounds ; l^at it included hills due to two persons, 
and that in one of those bills items were erroneously included for articles’ supplied 
by himself. Defendant tacitly admitted the sum of Rs. 25. 6. as due to the 
plaintiff, and the items objected to in the other bill amounted to Rs. 2. 12. only ; 
the bills conjointly amounting to Rs. 45. 2 .; the defendant’s admission upon the 
two bijjs must therefore be considered good for Rs. 42. 6. I t  was explained in 
reply, that the lesser bill was due to plaintiff’s brother, who had transferred the 
same to plaintiff for recovery, an arrangement not unusual or objectionable. The 
defendant would appear to have admitted this explanation. Since the objection 
was not renewed before the Court. The items objected to were for hooks and 
eyes and a pair o f wings. It  was explained that the charge o f one rupee was for 
altering the wings, and not for the materials ; and plaintiff positively affirmed that 
the hooks and eyes were purchased by himself in the bazar. Supposing that he 
was mistaken in this particular, that circumstance would scarcely warrant an accu
sation o f intentional fraud, nor could such be correctly deduced from the defend
ant’s averment that he considered sOme o f the lesser charges exorbitant.

^ C ase  4. C. D,, and 16 Bearers versus Captain A . B., for 90 rupees, balance 
alleged due for one month and 20 days’ pay, at the rate o f six rupees each bearer, 
and seven rupees the head bearer per mensem. Plaintiff, on behalf o f self and 
bearers, states, that 10 days before the march o f the regiment from Bangalore 
they were entertained by the defendant. Captain A . B. at the rate indicated, with 

’ the understanding that i f  they behave’d well they would be continued iu his 
service after the arrival o f the corps at Secunderaba,d. Three, witnesses, having no 
apparent interest in the issue, distinctly swear that the rate o f hife agreed upon 
between plaintiffs and an orderly trooper was seven rupees per mensem for the 
head bearer, and six rupees each per mensem for the remainder; one o f those 
witnesses further deposes to the fact of their having been informed by the 
trooper, that if  they behaved well during the march, they would be continued in 
the Captain’s service after arrival at Secunderabad. Defendant disputes the claim 
in toto, alleging that the bearers were hired for six rupees each per. bearer for the 
trip, not by monthly hire, and that they had received their full due ; in support o f 
this averment, an agreement written in the English language, and purporting to 
bear the mark o f the head bearer, was produced in court; defendant admitted
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tliat the ' agreement was entered into some days before the regiment quitted On the New 
Bangalore, and that the plaintiffs then took up their residence in his compound ; f^f”the*E°asUndia 
but states that this was for their own comfort and convenience, and that when compan^j’s Native 
employed by him at Bangalore they were paid extra ; an orderly trooper appears Ti oî ps-
as witness for defence, and being asked i f  he was present when an agreement was — ------—
made with the plaintiff, replies, “  Yes, I  was; the agreement was six rupees 
a head for theArip, not monthly, and a present afterwards, should 'they, conduct 
themselves well. It was understood that the head bhose would get something 
more than the rest i f  he behaved well.” Being shown the vra-itten document, he 
recognized it, and says this, was signed by the plaintiff; and the contents were 
explained to him in the presence and by order of Captain — — , the other bearers 
being'present. Being asked whether the bearers w'ere in defendant’s mrtnthly pay
previous to the march of the regiment, replies, “ No, they were not; Captain -̂----
invited them to put up in the compound until thn tharch, there being plenty of 
shade and w'ater there.”  There was no further evidence for defence, Plaintiff 
admits his mark upon the document, but states that he understood the engage
ment to be for monthly hire, and sUch was the impression of the other bearers 
also ; admits also, that on three occasiops wherein eight of the number -were 
employed in carrying, money whs given them, half a rupee on ope occasion, and 
one rupee on the other two ; but they considere'd this as a present, and when the 
eight bearers were thus engaged, the remainder wnre employed about the house.
The Court award 26'rupees, but upon what principle does not appear. I f  the 
written agreement was recognized as good, a noUsuit should have been declared ; 
i f  otherwise, the plaintiffs' were entitled to the full amount claimed, deducting 
only the two and a half rupees received at Bangalore. The presumption strongly 
favours the supposition that the' bearers understood the agreement in the manner 
stated by tliem ; for otherwise we must suppose that they were willingly engaging 
to proceed to a distant station, with the chance o f having to return unemployed, 
for Rsi 3. 9. 7. per niensem; or, at any rate, taking the time occupied ip the 
march above, for Rs. 4. 8. per mensem. Tbe regulated hire per trip from Ban
galore to Secunderabad is Rs. 8. 12. 6. each bearer. Bearers are in tbe habit of 
hiring per trip with individuals proceeding alone from one station to another, full 
sets being employed, and tbe march usually performed in less time than prescribed 
by regulation. But they are generally averse to trip hire with regiments, the 
time occupied being so much greater. I t  is improbable that, at a time when 
bearers were in great request from corps moving, the plaintiffs should have 
engaged themselves 10 days before the march o f the regiment for trip hire so 
much below regulation. The ordinary pay for bearers w'hen marching is seven 
rupees each per mensem, and one rupee extra to tbe head bearer; six rupees per , •
mensem for each bearer, and one extra for the head bearer, is the lowest rate at 
which they are usually procurable. Other two suits were instituted against the 
same officer before this Court o f Requests for hired equipments, in- reference to 
whom similar misunderstanding with the present had obtained. Bence tbe 
obvious inference that the misconstruction lay with him, and that the tenor o f the 
respective engagements was not clearly explained to the several parties. The 
contrary was deposed to before the court; but in these cases the evidence Of an 
orderly sepoy or domestic servant should be received with caution- The bearers 
and other equipments were detained, subsequent to the arrival of the regiment at 
Secunderabad, for 18 days before these suits were determined, and the amount of 
awards realized; and it appears to me, that a finding for plaintiffs to the fall 
amount claimed would have been more accordant to the principles o f equity and 
justice than that found by the Court, such amount* being the very lowest hire for 
which bearers are usually procurable. It should be observed that, from defendant’s 
statements, the written agreement was not entered into until the day on which 
the regiment marched, when the bearers having demanded batta from the date of 
entertainment, the same was refused by defendant, tvho threatened to discharge 
them unless they signed an agreement. Beyond the statement of the defendant 
there is no recorded evidence bn this point.

Case 5, A. B. Butler, versus Lieutenant P., for Rs. 35. 8., on account Example s, 
o f wages and current expenses. Defendant admits to the extent o f Rs. 11. 2., 
which was tendered to plaintiff on his di,scharge, but declined by him. Defendant 
objects to the remainder, because including interest on monies alleged to have 
.been borrowed from a shroff for current expanses; whereas he has been in the habit
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of settling accounts daily. H e objects also to difference between butcher s and 
maty’s pay for four days, during which the plaintiif was absent on occasion of the 
Mohurrum, finding a maty only as substitute; and he objects further to two items 
in the account, which he alleges were paid for some time before. Defendant’s cook 
is called, who deposes to the fact of his master being in the habit o f settling accounts 
daily. No further evidence for defence. The court awards Rs. 11.2., as admitted 
by defendant. The plaintiff", when apprised o f the decision, appealed strongly 
against it, alleging that the cook has sworn falsely, and that his own witness was 
refused a hearing; on reference to the record of proceedings, the following entry 
is found:—

“  Questmi by the Court to' the Plaintiff:— ‘ Did your master authorize you to 
borrow money on interest, and have you any proof? —Answer. Yes, I  was autho
rized, ‘ but 1 have no witnesses to prove it.’ The plaintiff having no evidence to 
produce in court, the defendant is called upon to state his case.”

Y e t on subsequent inquiry it appeared that the Sowcar was actually called by 
plaintiff, and questioned (not on oath) as to whether defendant had authorized his 
advancing money on interest, and on his. replying in the negative, his evidence 
was deemed inadmissible. The Court would have been warranted in absolving the 
defendant from any charge o f interest under the circumstances stated, but was not 
so in declining the evidence, because such evidence was material to the general 
correctness of the plaintiff’s accounts. The item o f interest had been objected 
to by defendant on the plea of his being in the habit of settling his accounts daily. 
The evidence of the Sowcar would have afforded presumption in favour of the 
plaintiff’s statement, in so far as exhibiting from his books, that certain advances 
corresponding with the, butcher’s account, and bearing interest, had been made to 
the butcher. But even supposing the Court justified in declining to admit such 
evidence, it clearly was not so in making the entry upon the record as above 
quoted. As a matter o f equity, the defendant’s plea relative to difference of pay 
between butler and maty should have been rejected by the Court. I t  is customary 
for servants to have leave granted them at certain festivals, without requiring 
any substitute ; but having required one who performed the duties, the circum
stance of his not being exactly of the same class with plaintiff did not warrant a 
reduction of pay. The Court should have required evidence in regard to the two 
items alleged to have been paid for some time before. Defendant having been in the 
habit o f settling his accounts daily, should have been required to refer to the same 
in support of his statement. I f  none such were in existence, it must be inferred 
that defendant trusted to recollection only, which cannot be certainly relied upon.

The foregoing will tend to establish the positions assumed by me on the subject 
o f Courts o f Request, and the expediency o f revising the regulations prescribed 
for their guidance, to the extent that may be necessary to secure the requisite 
attention to the interest o f plaintiffs, and the observance o f those technical for
malities which are essential to the validity o f all legal proceedings.

(signed) S. Bullock,
Supd‘ o f Police.

(A  true copy.)
(signed) J. D . Awdry,

A. C. General.
(True copies,)

(signed) W. Cullen,
Comm? General.

Sir,

Commissariat Office, Centre Division, Vellore,' 
9 May 1840.

To the Commissary General, Madras.

In acknowledging the receipt of your letter o f the 2d instant, forwarding a 
copy o f an extract from the Minutes of Consultation o f the 16th ultimo, I  have 
the honour to inform you, that by the records o f this office it does not appear that 
any correspondence has passed between the officers o f this department and 
officers commanding the station or division relative to the subject o f your com
munication.

2 . It
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2. I t  appears to me that the Adjutant-general, in paragraph 4 o f his letter, an On the New 
extract from which is annexed to the Minutes o f Consultation, overrates the Articles of War^ 
duties generally required to be performed in the Police department, for Courts 
o f Request are not conducted by the superintendent of police; nor does the droops.
revision o f the proceedings o f  Punchayets involve in most cases either extraor- — — ------
dinary mental or bodily exertion; in fact, the Regulations, by limiting all causes, 
police and civil, that come under our cognizance, to such as are very trivial, pre
cludes the probability of our being overburdened with business; nor can I  conceive 
why the connexion o f the Police and Commissariat departments can be considered 
incompatible with the efficient discharge of the duties of both, or be in any mode 
or degree injurious to the public, or those with whom they may have commercial 
dealings.

8. The present system of placing both the Police and Commissariat department 
under the same individual, the establishments attached to them being kept per
fectly separate and distinct, appears to be the best Calculated, under all exigencies 
o f service, to ensure complete efficiency in the Commissariat. In times of peace, 
it enables the officer to gain that'knowledge o f the character, capabilities and 
resources o f the merchants and tradespeople o f the military bazars which best 
enables him on the formation o f camp bazars to select those on whose exertions 
and means the greatest dependence can be placed ; also, on the sudden movement 
o f troops, he can supply their equipments with a degree o f celerity which'it would 
be vain to expect were different officers at the head of each department.

4. I t  would be tedious to attempt to enumerate all the advantages which in the
field result from the Commissariat officer having it in his power to corhbine the 
resources of the different branches o f supply; but one of the most important 
appears to be that he, by his knowledge of the state and efficiency o f the bazars 
and that o f the markets in his vicinity, is enabled to suggest what quantity of 
grain carriage will be required to meet the wants o f the army. Had intelligehce 
o f these and other sources o f supply to be gained through a superintendent of 
bazars, time, secrecy and confidence in. the authenticity of information would be 
sacrificed. -

5. So much has been written regatding the advantages which result to the 
public from the Commissariat having control of all branches of supply by men of 
far greater experience and information, that it seems unnecessary that 1 should 
dwell on the subject; but I  would beg to draw your attention to the three first 
paragraphs of a memorandum of the late Commissary-general, which, 1 believe, 
was forwarded to Government on the 23d May 1829 ; also, to the following 
extract from a letter o f Sir J. Malcolm to J. B. Simpsor>, Esquire, Secretary to 
Government, dated 2d February 1820:— “ There can be no question, i f  the bazar 
o f a camp is to be regulated on the principles described of a free market, it will 
be quite essential to have it either under the Commissariat or a bazar-master who 
gives the subject constant and minute attention. Upon the principles that supply 
was formerly conducted, I  always thought it essential that the superintendent of 
bazars should be separate from that of the person who had charge of public grain; 
but since the establishment o f a regular Commissariat, there has been a degree of 
order, efficiency and integrity introduced into the Supply department which render 
those who belong to it, when not overloaded with work, the best persons to 
manage the bazars; and where the magnitude o f the force and increased duties 
render one Commissariat officer unable to give that attention to the bazars which 
they require, another should act under him (as has always been the case in the 
Hyderabad Force) as superintendent of bazars. The Commissariat officer, who 
is thus placed at the head o f every branch o f Supply, has, as far as my experience 
goes, from his increased means, information and • influence, greater facility in. 
managing bazars than any officer not in that department can have ; and though it 
is essential he should keep the different branches o f supply under his conduct and 
control quite distinct, he can on almost every occasion make the one and the
other.* Besides these considerations, it is much more likely ah officer in this sic orig.
line should be qualified for the duties I  have described, than one who is selected 
when a detachment or army is formed to be a superintendent of supplies. The 
reason I  have often heard stated for making these stations separate is, that they 
form a check upon each other, and prevent too much power and too much business 
centering in one person. W ith regard to power, the officer o f Supply is under 
- 14. • 4 c 2 the
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the commanding officer o f the force, and his duty, like that o f all other subordinate 
officers, is to obey orders ; and where we suppose efficiency in the head (all depart.* 
ments will be liable to go wrong if  you have not that), the more powerful the 
instruments that he has to use the better. W ith  regard to his native servants, 
whose power when it touches a free market is a subject o f just alarm, it is to be 
recollected that according to the Madras system, and it is to that I  now allude, 
his serTOnts, in his capacity o f Commissariat, and those who manage the bazar, are 
quite distinct, and cannot be blended without a departure from orders as well as 
usage; and with regard to an overload o f business, I have already stated that 
though one officer may conduct both duties in a small force, when a corps is large, 
another is usually nominated, who has the charge under the superior Commissariat 
Officer o f the bazar and police.”

“  W ith  regard to the check constituted by a separate officer from one o f the Com
missariat having charge o f the bazar, I  confess myself hostile to the principle upon 
which it rests. I f  the integrity of the Commissariat, in which all my experience 
gives me full reliance, wanted to be confirmed, it would be by increased confidence, 
not suspicion, through which this must be effected but I  contend that in most 
situations, and above all in the field, such checks are oftener baneful than bene
ficial. They extend beyond the principals, and throw collision and counteraction 
into officers, whose union and perfect understanding are essential for the public 
service. • 1 have seen all systems, and have no hesitation, for reasons stated in this 
letter, in giving my opinion that it is better to place the superintendence of bazars 
under the Commissariat officer, than o f keeping them (as is now the case in the 
Bombay establishment, under an officer styled bazar-master) distinct from the 
department.”

(signed)

(True copy.)
(signed)

James Robertson,
D. A . C. Gen'.

JV. Cullen, 
Commissary General.

Commissariat Office, C. Di Bellarv, 
7 May 1840.

Sir,
To Colonel W. Cullen, Commissary-general.

W it h  reference to your letter of the 2d instant, wiih its accompaniments, I  beg 
leave to offer my opinion touching the combination o f the Commissariat and Police 
duties under one officer; and in doing so I  feel considerable diffidence, seeing 
my experience in the department does not go beyond the ceded districts. I  shall 
state, however, what appears just and proper. First, I  firmly believe that a sepa
ration of the Police from the Commissariat, and investment o f the duties in two 
individuals having no departmental connexion or subordination to each other, will 
be attended with the greatest detriment to the public service, and render the Supply 
department, particularly when large bodies o f troops are ordered o ff simultaneously, 
or suddenly, utterly inefficient. I  shall endeavour to show how difficulties would 
offer, even in trifles ; a fow coolies and forage bullocks are required on emergent 
indent; this must be accomplished by an application to the superintendent o f police; 
he again transmits his orders to the Cu twa l i n  tips way, setting aside the chance of 
the indent not being complied with, a considerable loss o f time would take place; 
at present the machinery is under such management that almost immediately after 
the indents have reached the office, the cooly or bullock is forthcoming. I f  such is 
the case in matters o f that sort, what is to be expected when a large force is under 
orders ? The superintendent of police may be an accommodating person; he may be 
a man o f business; however, it might happen he was neither ; but even supposing 
him to be possessed o f every requisite quality, the Commissariat officer, i f  he had 
proper zeal for his department, would then, as now, have the entire trouble, or 
things would not be done as they ought to be. Two parties securing equipments at 
the same time would lead to endless correspondence and much unpleasantness. 
These arrangements can only be done satisfactorily and efficiently by one officer, and 
that officer o f the Commissariat department. *

The Police being combined with the Commissariat has a great effect in keeping 
the servants o f the department in good order; the mere fact o f their chief being

v e s t e d
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vested with power to punish any neglect o f duty acts powerfully. Supposing that 
a separate officer exercised the police duties, and that these servants were frequently 
guilty o f acts which called for the exercise o f power, and that it became neces
sary to seiid them to the police, the Commissariat officer appearing as prosecutor, 1 Troops, 
would submit for consideration how injuriously this would operate on the efficiency 
and control sp necessary to be maintained in a department where the duties are so 
multitudinous and onerous as the Commissariat.

The Police was handed over to the Commissariat here in July 1822, since which 
time I  am not aware of one complaint being made against its efficiency, or that 
one officer has ever hinted that his duties were too great for him. Indeed, the 
police arrangements were so well based by that able and zealous officer,. Colonel 
Tulloch, c. n., Deputy Commissary-general, that it has only acquired common atr 
tention and vigilance on the part of his successors to keep up the Character 
established and preserved by him.

With regard to the alleged inability of one officer being fit to discharge effi*- 
ciently the two distinct duties, both alike arduous and important, I  Can, from 
upwards o f six years’ experience, confidently assert, that the ordinary and extra
ordinary duties of both departments, as far as the ceded districts are concerned, 
can be performed with ease and perfect satisfaction to all parties by one officer, 
and .1 do not for a moment hesitate in saying, that i f  the police duties at this 
station were doubled I  could discharge them. I  do all my police duties early in 
the morning, and they are generally ended by eight or nine o’clock. By keeping 
the officers for both departments in the same compound, the work is Carried on in 
a regular and easy manner, tho one department never interfering with the other.

Punchayet and Courts o f Request give very little trouble to tbe police officer.
The monchilka is made out at the office for the Punchayet, and seldom is anything 
heard o f the case by the police till the decision is brought to the office, when 
copies are handed to the parties there; the matter, except in receiving the money 
through the office, terminates; the matters sent before Courts o f Request are 
disposed o f in nearly the same way. These cases give very little trouble to the 
police officer.

I  cannot, in any point o f view, sqg that the Police being vested in the Commis
sariat can in the slightest degree influence their dealings in the bazars; the 
system now existing has been found to work w e ll; and I  cannot see that a change 
would benefit either the Government or the community. To show this more 
'clearly, I  would beg to mention that all our contracts are with men in the Bruce 
Pettah ; men over whom my police pow'er does not extend; and further, that these 
very men, and many others in the Pettah, have again and again come to the police, 
and begged o f me to settle their commercial disputes ; the easy aiid speedy settle
ment o f cases brought before me was probably the chief inducement. This, 
dmw'ever, will show that our commercial dealings are not controlled in any way by 
the police. Indeed; it must appear to you obvious, that if  their interests as con
tracting parties wirh the Commissariat were likely to suffer by being placed under 
the officer discharging both the Police and Commissariat duties, they would not be 
so anxious as they now are to be permitted to bring their transactions with each 
other before me for adjudication. The system now existing appears to me to 
recommend itself by the absence of all complaints against it, in as ffir as this station 
is concerned.

In as far as the Commissariat duties are concerned, I  would presume to appeal, 
to you, as head of the department, as to whether that branch has been efficiently 
discharged, and with regard to the police duties, would beg to refer to the docu
ments accompanying this, marked Nos. 1, 2 and 3, vffiich will show the opinion 
entertained by the military authorities, and by the respectable natives at this place.

N o question having ever arisen here as to the propriety or impropriety of the 
Commissariat officer being vested with the duties of Police, in addition to those o f 
Supply, no correspondence has ever been entered into touching the same in the 
most remote degree.

Should I  have omitted anything that may appear to you essential to the matter 
under answer, I shall be obliged by your informing me, so as the object may be 
remedied.

I  have, Src.
(signed) W. Bremner,

D ’' Assist' Corny Gen‘, C. D.
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No. 1.

Head Quarters, Ceded Districts, Bellaiy,
S January 1839, Tuesday.

D ivision Ordees by Major-general Wilson, c.b.

Captain W . Beemner, Deputy Assistant Commissary-general, having delivered 
over charge o f his department at this station to Captain Babington, Sub-assistant 
Commissary-general, and being about to proceed t'o Madras, agreeably to the 
leave granted in G. O. o f the 21st ultimo, the officer commanding the division 
cannot allow hiin to leave this without conveying to him his unqualified approba
tion o f the manner in which he has discharged the various duties connected with 
the. Commissariat department, which have been marked with a promptness and 
efficiency in every thing relating to the supply and equipment o f the troops 
required to march, and in regard to the arduous duties o f the Police, have been 
conducted vdth a degree o f laberious investigation and justice that has gained the 
general confidence, and secured perfect order and harmony through the whole 
extensive population o f the place; for all which Major-general W ilson has great 
pleasure in returning Captain Bremner his most cordial thanks.

By order,
(signed) W. G .T .  Lewis, 

Captain, D. A. A . Gen*, C. D®.
(A  true copy.)

(signed) W. G. T. Lewis,
D. A . A . Gen*, C. D.

(A  true’copy o f the copy.)
(signed) W’” Bremner,

Dy Ass* Comv Gen*, C. D.

No. 2.

G arriso n  O rder by Brigadier Bell.
4 January 1839.

B rigadier Bell has great pleasure in offering his testimony to the zeal and 
ability with which Captain Bremner has discharged the various duties o f his situa
tions, both in the Commissariat and Police departments, as also to the ready assist
ance he has at all times afforded h im ; for which he begs to render to Captain 
Bremner his best thanks and earnest good wishes for his speedy restoration to 
health, and the resumption o f those duties which have been executed with so 
much credit to himself, and benefit to the public.

(A  true copy.) v
(s i^ ed ) IV. Cotton,

Captain, Acts Fort Adjt*.
*

( A  true copy o f the copy.)
(signed) W. Bremner,

Dy Ass* Corny Gen*, C. D.

No. 3.

A n A ddress from the Merchants, Tradesmen and other Inhabitants o f Bellary.

To Captain TV. Brenmer, Deputy Assistant Cominissary-general and 
Superintendent o f Police, Bellary.

Sir,
I n addressing you on the eve o f your departure' from Bellary, where you have 

resided for the long period o f 17 years, both as First Adjutant and Superintendent 
of Police, we cannot refrain from offering you our most sincere thanks for the 
kindness and urbanity with which we have been invariably treated by you during 
that time. ' • , , -

Your
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’ Your arrangements in the Police have led to the security of our property and On the New ̂ 
our personal tranquillity; and your intimate acquaintance with our character 
enabled us to approach you with a feeling o f confidence which has been fully Company’s Natire 
sustained by the consideration and support you have invariably afforded to our Troops, 
humble interests.

W e, therefore, beg your adceptance of our sincere and heartfelt gratitude; and 
while we deeply deplore the necessity o f your absence from this station, we trust 
that your health, which has been impaired by long and arduous labours, will be 
speedily restored, and that you will be enabled ere long to return to Bellary.

W ith  our humble wishes for the prosperity and welfare o f yourself and 
family.

W e remain, &c.
Signed by 40 of the most respectable 

natives of the place.
Bellary, 2 January 1839. '

(True copy.)
(signed) W”* Bremner,

D. A . C. Gen‘, C. D.

(True copies.)
(signed) W. Cullen,

Commy Gen*.

(No. 1 1 5 .)

Commissariat Office, 
Nagpore Subsidiary Force.

Sir,
To the Commissary-general, Madras.

I  HAVE the honour to acknowledge your letter of the 2d instant, together with 
copy o f an extract from minutes of consultation, dated 16 April last, and in reply 
to inform you, that no correspondence discussing the advantage or otherwise of 
a separation of the Police and Commissariat departments has taken place, either 
with myself, or, as far as I  can learn from their official records, with any of my 
predecessors, and the officer commanding this sta,tion.

W ith  regard to that measure, I  venture respectfully to observe, that I  feel 
strongly impressed, i f  it is carried into effect, it will be attended with anything 
but advantage to the interests o f the state. The present united system of Police 
and Commissariat has worked well ever since the formation of the latter; and, in 
my opinion, a very slight modification in the wording of Section IV . and XL. of 
Reg. V II., 1832, is all that is wanting to render the Police, as now constituted, 
as effective as any separation could possibly make it, and at the same time preserve 
•to the department o f Supply that influence in the bazars which is essential to its 
efficiency, whether in obtaining the punctual fulfilment of contracts, the prompt 
equipment of troops, or collecting supplies when actually in the field. The alter
ation to which I refer is simply the providing in the above-quoted sections that 
the charge o f Police “  shall be vested in a Commissariat office!’,'’ instead o f “ shall 
be vested in the senior Commissariat officer.” According to that enactment, the 
senior officer, though other Commissariat officers be present, can alone legally con
duct Police transiactions ; and having Commissariat business to attend to also, too 
much is thus thrown on him ; but the simple modification I  have ventured to 
suggest would at once obviate this, and by giving to two officers o f the depart
ment relative duties, conduce, there is reason to suppose, to the most effective per
formance of both.

W ere the Commissariat and Police departments placed on this footing, your 
instructions on Appointing an officer to. the police charge of a station, while they 
vested him with complete police authority, could at the same time direct that all 
orders o f the senior Commissariat officer touching carriage and supplies must have 
instant -force in the bazar, as well as a ready and hearty co-operation on his part 
in procuring them. This, with the spirited corps bf officers o f one and same 
department, would, it may be assumed, insure unanimity; and whilst the arrange
ment kept the Police in its judicial capacity sufficiently distinct, and quite as 
efficibtit; as a total separation could render it, would preserve to the Commissariat
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the moral weight and influence which is no less essential for the due performance 
of its important functions than actually compatible with its position amongst a rude 
and half-civilized community.

It  is indisputable, I  believe, that the Commissariat department has been 
eminently effective for the last 30 years ; and to keep it so, the amalgamation of 
Police power, however incongruous and incompatible mere speculative persons 
may deem it with the duty of Supply, yet, in the state of the country, I  think no 
one o f experience would advocate its withdrawal. The power in question has 
never hitherto been exercised unduly, or to any other end than the best interests 
o f the service. Much, therefore, does it behove superior authority to pause ere it 
sanctions the separation o f the two departments, which would not render the 
Police a whit more efficient than at present, but must seriously weaken, the depart
ment o f Supply, and on a crisis arising, possibly lead to the failure o f some operation 
o f consequence.

(signed) A. Trotter,
A . D .E .Gen '.

Cantonment, Kampty, 16 May 1840.

(A  true cogy.)
(signed) W. Cullen,

C.^Gfeneral.
(True copies.)

(signed) H. Chamier,
' ’ Chief Secy.

Legis. Cons. 
5 July 1841. 

No, 29.

M in u t e  by the Honourable A. Amos, Esquire ; dated the 5th July 1841.

1 SUBMIT a revised Draft Act for Military Courts of Request consequent on the 
communications I'eceived from the Presidencies with reference to the former Draft 
and the circular o f Queries'.

As every communication from Madras teems with strong expressions respecting 
the baneful effects o f an extended credit being given to the troops, I think we 
should send an answer that we cannot pTohibit credit. W e  have, however, 
directed several provisions o f the Draft to the remedy o f  the evil complained of, 
especially by reducing the sum recoverable in Courts o f Request froni 400 to 
200 rupees, by providing against divided demands, by requiring greatet certainty 
in the proof o f debts, and by regulating executions, especially as they regard 
stoppages. But what the Madras authorities appear to desire is, that i f  credit 
be given beyond a certain amount, it shall not be recoverable either in a civil or 
military court, is what, I  conceive, we should not be warranted in enacting. It 
can only be done by what is called “  crying down credit,” which appears to resolve 
itself into a menace o f expulsion from cantonment.

I  apprehend that in consequence of the opinions contained in the communication 
o f the Judge Advocate o f Bengal, we must abandon the attempts at uniformity 
aimed at in the former Draft under two important heads, viz. trials for debts under 
20 rupees by a Commissariat or other officer and Punchayets, I f  these heads 
cannot be included in an A c t for the three Presidencies, I  think we should desire 
the Madras authorities to send us drafts o f Acts upon those two subjects. The 
points connected with tho$e subjects appear to be’ o f more importance than any 
others concerning the recovery o f debts against the military classes as regards the 
Madras Presidency.

I had commenced preparing reasons for the adoption o f each o f the provisions 
o f the present draft Act, but as it led me in each instance to compare and com r 
ment upon a statute and three Codes, and a draft Articles o f W ar, and a great 
variety o f communications, presenting a very remarkable discrepancy o f enact
ment and opinion upon almost every point, I  thought my minute would be ex
tended to an inconvenient size, of which some idea may be formed from the 
abstracts of opinions and enactments which I made, and which accompany these 
papers. It appears tp me to be a more convenient course i f  the military or other 
members of Council would point out what may appear to them to,require modifica
tion ; I  will, then, in a separate minute, address myself to those points. I t  may be 
noticed that, perhaps, the more important questions relate to the recording t ie  
evidence taken before Military Courts to which the Bengal authorities appear to

be
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be adverse, to new trials, general and special executions and suits beyond the fron- 'On the TSIew 
tier. Some controversy has also arisen as to subjecting residents within cantopments, for*the*EasHndia 
not belonging to the military classes, to Courts o f Request. ' Company’s Native

* (signed) A. Amos. Troops.
22 February 1841. ------ ------

F ort W illiam , L egislative D epartment, the 1st March 1841.

T he following draft of a proposed Act was read in Council for the first time on 
the 1st o f March 1841:—

A ct N o .------o f 1841.

A n A ct for consolidating and amending the Regulations concerning Military
Courts o f Request for Native Ofiicers and Soldiers in the Service o f the East
India Company, • •

I. I t  is hereby enacted, That all Regulations and parts of Regulations concern
ing M ilitary Courts o f Request are repealed; provided always, that nothing in

• this A ct contained shall be held to alter or .affect the jurisdiction of a single 
oflScer duly authorized and appointed under the rules in force in the Madras and 
Bombay Presidencies for the trial of small suits in military bazars, at canton
ments and stations occupied by the troops of those Presidencies respectively, or 
the trial by Punchayet of suits against military persons, according to the rules in 
force under the Madras Presidency. .

I I .  And it is hereby enacted. That within the territories of the East India 
Company actions o f debt and other personal actions against native officers, 
soldiers and other persons amenable to the Articles of War for the native forces 
in the military service of the East India Company, shall be cognizable before a 
military court, and not elsewhere; provided the value in question shall not exceed 
200 rupees, and the defendant was a person o f the description above i^entioned, 
when the cause of action arose and when the suit was instituted.

I I I .  And it is hereby enacted. That the commanding officer of any station or 
cantonment is authorized to convene such military courts; and such courts shall 
be composed, according to the orders of the Commander-in-chief or o f the com
manding officer of the forces o f the Presidency within which the station or can
tonment is situate, or, in the absence of such orders, according to the discretion 
o f the convening officer, either of not less than three European commissioned 
officers, or of not less than three native coihmissioned officers, with an European 
officer to superintend and recorql the proceedings.

IV . And it is hereby enacted, That such military courts shall be convened 
monthly, and shall be holden on some convenient day before the issue of the pay 
for each month.

V. And it is hereby enacted, That the forms o f proceeding in every such court 
shall be conformable to the usages observed on trials before courts martial held 
for the Honourable Company’s native troops, as for as the same are applicable; 
and any such court shall have the like power of summoning witnesses as is pos
sessed by courts martial; provided always, that every such court shall have the 
power o f examining the parties to any suit, and of requiring or dispensing with 
their attendance at its discretion; and that every such court shall have like power 
o f taking the examinations o f absent witnesses as is possessed by the Honourable 
Company’s civil courts.

V I. And it is hereby enacfed. That witnesses omitting to attend, refusing to 
give evidence or committing peijury, shall be tried and punished, i f  amenable to 
the Articles of War, by a court martial, subject to all the rules contained in the 
Articles of War for the punishment of such offences in regard to trials for mili
tary offences; and if  not amenable to the Articles of̂  War, they shall be tried 
and punished in the nearest o f the Honourable Company’s courts o f criminal 
justice, in like manner as i f  such offence^ had been committed in regard to any 
trial before such nearest court.

V I I .  And it is hereby enacted. That any person, civil or military, using menacing 
words, signs or gestures, or otherwise interrupting the proceedings o f any Mili
tary Court of Request, shall be punishable with imprisonment according to the 
summary judgment o f such court, during the time such court is sitting; and 
every such offender shall be liable to be further punished by a court martial, or 
by the nearest Company’s court of criminal •jurisdiction, according as the
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offender is amenable or not to the Articles of War, in like manner as if the 
offence had been committed in the presence of the court to ■which it so referred : 
Provided that if  the court to which the offence is referred shall be of opinion that 
the offender has been already sufficiently punished, they shall discharge him 
forthwith.

V l l i .  And it is hereby enacted, That a record shall be kept o f proceedings in 
every ease tried before any Military Court o f Requests; and such record shall 
contain, as well a particular account o f the evidence givenj as o f the nature of 
such evidence as may have been rejected on the ground o f  its not being legally 
admissible or relevant, or on other grounds, and the same shall be signed by 
the members o f the said court; and such record or a copy thereof shall, with as 
little delay as is practicable after the conclusion of the proceedings, be trans
mitted by the European superintending officer o f every such court to the officer 
commanding the station or cantonmpnt.

IX .  And it is hereby enacted, That where a demand shall exceed the amount 
o f  200 rupees, or where several separate demands or securities shall exceed such 
amount, no mor,e shall be recoverable than the sum o f 200 rupees only; and the 
judgment in respect o f any demand in a Court o f Requests shall be a bar to the 
recovery o f any demand for the same cause o f action in any other court what
ever; provided that the liability accrued before the time o f instituting the suit 
in the military court; and it shall be competent for every such military court to 
investigate any counter-claim alleged by any defendant; and it shall be competent 
for every such military court to allow the interest for money agreed on between 
the parties, provided the sapie does not exceed the usage o f the country; and 
every contract upon which a demand for. debt exceeding 20 rupees is founded, 
not being money due for goods bought and delivered, shall be in writing and 
expressed*in the language' o f the defendant, qnd signed by him, or on his behalf 
by some other person than the plaintiff; provided that it shall not be competent’ 
to any Court o f Requests to admit any suit for a debt which has accrued upwards 
o f six years.

X . And it is hereby enacted. That on failure of either o f the parties to a suit 
to attend either personally or by representative, or to produce his witnesses 
according as he shall be required %  any Military Court o f Requests, such court, 
on being satisfied that the party has been duly apprised o f what is required of 
him, may proceed to the termination o f the suit in his absence ; and i f  the decree 
in any such case shall be against the plaintiff, it shall not be competent for him to 
commence a new suit for the same cause o f action.

X L  And it is hereby enacted, That it  shall be lawful for the commanding officer 
to whom the proceedings have been transmitted as aforesaid to return to the 
same for revision, either by the same or another Military Coui:t o f Requests; 
and in every such case, the second decree shall be final, unless for error in points 
o f law, when the same shall be transmitted to the Commander-in-chief, who shall 
have power to annul the proceedings, without prejudice to any future suit; Pro
vided always, that in the case of any new trial the court may receive evidence 
which was not adduced at the first trial.

X I I .  And it is hereby enacted. That every plmntiff shall prefer his claim in 
writing, and shall deliver the same to the station staff officer; the claims shall 
be entered in a schedule by the station staff officer, which schedule is to be sent 
to adjutants of corps or heads of departments two days before the assembly of 
the court; and the adjutants or heads o f departments shall be responsible that the 
defendants belonging to their respective corps -or establishments have been duly 
summoned.

X I I I .  And it is hereby enacted, That every decree o f any M ilitary Court of 
Requests shall be published in the station orders before the same is executed.

X IV . And it is hereby enacted, That the execution o f decrees o f Military 
Courts o f Request may be either general or special, according to the sentence of 
the Court: Provided always, that the commanding officer may, notwithstanding 
the direction o f the Court, order that the execution shall be general or special at 
his discretion.

X V . And it is hereby enacted. That in cases in which the execution is to be 
general, the debt, i f  not paid forthwith, shall, under the authority of the com
manding officer, in writing, to be signed by him, be levied by seizure and public 
sale o f such of the debtor’s goods as may be found within the limits of the station

or
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or cantonment; and i f  sufficient goods are not to be found, the debtor, if  not a On the New
soldier, shall be arrested and imprisoned in any civil gaol near to the station or
cantonment, or in any other convenient place o f -confinement situate within the Company’s Native
limits o f the station or cantonment, for the‘space o f two months, unless the debt Troops.
be sooner paid; and firs goods, i f  found within the limits of the station or canton- — — ^
ments at any subsequent time, shall be liable to be seized and sold in satisfaction
of the debt; and if the debtor be a' soldier, and the debt be not liquidated by sale of
his effects, accoutrements and necessaries excepted, an order may be issued for
payment of the residue by monthly deduction fi-om the pay issued to the debtor
under the rules which follow.

X V I. And it is hereby enacted, That where the execution is to be special, the 
debt shall be satisfied out o f .the pay and allowances of the debtor, and not other
wise ; and a certificate o f the decree and direction or oi’der thereon, certified 
under the hand of the commanding officer, and signed by him, shall be a sufficient 
authority for making such' stoppages: Provided always, that no more than one 
half o f the pay and allowances of any commissioned officer, or than one-fourth of 
the pay and allowances o f any non-commissioned officer ̂ r soldier, shall be stopped 
in any one month.

X V I I .  And it is hereby enacted, That in places beyond the frontier of the
territories of the East India Company, actions o f debt and other personal actions 
may be brought before such Military Courts as aforesaid against persons so amO" 
nable as aforesaid, for any amount of demahdAProvided that such Military Courts 
beyond the frontier shall be composed of European officers, and provided, that i f  
the sum recovered shall exceed ^00 rupees, an appeal .shall lie to the Court of 
Sudder Ada^lut of the nearest Presidency, according to the rules in force with 
regard to appeals from subordinate civil counts. - *

Ordered, That the Draft now read be published for general information'.

Ordered, That the said Draft be re-considered at the first meeting o f the Legisla
tive Council of India, after the 1st day of June next.

(signed) T. H. Maddock,
Sec7 to Govt o f India.

(No. 27.)
From J. Halliday,'EiHq,, Officiating Secretary to the Government o f India, 

in the Legislative Department, dated the Sth July 1841. '

(No. 28.)
To J. G. Willoughby, Esq., Secretary 

to the Government of Bombay.

Sir,
W ith reference to your letter, No.- 

3347, dated the 31st December 1839, 
with its enclosure, I  am directed, &c.

To H. Chamiet, Esq., Chief Secretary to 
the Government of Fort St. George.

Sir,
W it h  reference to your letter, No. 

522 and 36, dated respectively the 
29th June 1840 and 9th January last,' 
with their enclosures, I  am directed to 
transmit to you, for submission to the 

Honourable the Governor in Council, RighthonourabletheGovernorinCouhcii, 
the accompanying copy o f Draft proposed Act for consolidating and amending the 
regulations concerning Military Courts of Request for native officers and soldiers in 
the ser'vice of the East IndiaCompany, this day published for general information, and 
to request if,’ in respect to its provisions, any modifications or additions should occur to 
His Honour in Council, [ His Lordship in Council,
that they be communicated to me for the information of the Supreme Govern
ment, before the expiration o f the • three months after which the draft is ordered 
for reconsideration. ' .

I, have, &c.
(signed) F. J. Holliday,

Officiating Secretary to the Government of India, 
Legislative Department, Legislative Department.

1 March 1841.

L«^s. Cons. 
5 July JB41. 

No. 01.

14 . 4  D 2 (No-
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(No. 1 .) '
E x tr act  Proceedings, dated the .5th July 1841.

Legis. Cons. R ead  Draft of an Act for consolidating and amending the regulations con- 
5 July 1841. cerning Military Courts of Request for native- officers and soldiers in the service 

No. 3s. Qf East India Company.

Ordered, That a copy o f the foregoing Draft A c t be forwarded to the Military 
Department, in reply to the extracts from that department, o f the 15th November 
1839, 5th August 1840, and 24th ultimo, for communication to his Excellency 
the Commander-in-chief, with a request that should any modifications or addi
tions in respect to its provisions occur to his Excellency, that it may be commu
nicated for the information o f the Legislative Council'before the expiration of the 
three months after which the draft is ordered for reconsideration.

Ordered, also. That the Military Department be informed that a copy of the 
draft Act has been communicated from this department respectively to the
Governments of Fort St. George and Bombay for a similar purpose.

♦
Ordered, finally. That the original enclosures received from the Military 

department be returned to that* department as requested.

Legis. Cons. 
6 July 1841. 

No. 33.

(No. 574*) . . '
To. T. H. Maddock, Esq., Secretary to the Government o f India,-Legislative 

Department, Fort William, dated the ,5th July 1841.
Sir,

W it h  reference to the Draft o f an A c t regarding M ilitary Courts o f Request, 
read for the first time on March 1st last, -I am directed to request that you will 
lay before the Eight honourable the Governor-general in Council the annexed 

Letter from Officiating Registrar, NizamutAdawlut, copy of a correspondence with the Court o f Nizamut
Adawlut.at Allahabad.Ditto to ditto, 01 this date, ■ with annexnre,

2. There seems to be some want o f precision regarding the jurisdiction to 
which British officers and soldiers are amenable in cases o f debt, to the amount 
o f 400 rupees and under, and the present may be a favourable opportunity for 
removing this imcertainty.

3. Section 57, Statute 4th of George IV ,, cap. L X X X L ,  referred to in Clause 
2, Section III., Regulation X X ., 1825, clearly exempts British officers and soldiers 
from the summary jurisdiction given to the magistrate by Section 106, Statute 53 
o f George III., cap. 155.

4. Clause 3, Section III .,  Regulation X X .  o f 1825, construes the same Act, viz. 
4th o f George IV., cap. L X X X L ,  as exempting British officers and soldiers from 
the jurisdiction of thg local. Civil Courts in cases to the above amount.

5. Act No. X L , 1836, does not notice Statute 4 o f George IV ., cap. LXXXI., 
but enacts that po person whatever shall, by reason of place o f birth, or by reason 
o f descent, be exempted from thejurisdiction o f certain local courts. The exemp
tion o f British officers and soldiers rests not only on the place o f their birth, but 
also on their position rn the British army; and a question may arise, whether or 
not they are amenable to* the local courts' mentioned in Act N o. X L  o f 1836, in 
cases of debt for an amount under 400 rupees.

6. In the case o f officers employed like the Revenue Surveyors, often at a dis
tance froni any military cantonment, it is not evident to what Court o f Requests 
they are liable in cases under 400 "rupees, and much hardship may be experienced 
by individual creditors in seeking redress for wrongs o f this class.

Agra, 27 M a r c h  1841.
(signed) «/. Thomason, 

Secretary to Gov0tnment, N . W . Ps,

(No.
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Legis. Cons. 
5 July 1841. 

No. 34.

N. A. N.W .P.,
Present;—B. Taylor and F. Cilrrie, Esquires, 

Judges; andG.P.Thompson, Officiating Judge.
Sessions Judges, No“. 11, dated l6th January, 

tod annexures.
Coui;J, No. 166, dated 23d idettt,_____

Nq. 23, dated 30tli idem, with enclosures.

Adverts to a point at Issue between the
irc.

(No. 261.)
To J. Thomason, Esq., Secretary to the Honourable the Lieutenant-governor in 

the Judicial Depa,rtment, North Western Provinces.
Sir,

I  A M  directed t5 transmit for*the purpose o f being sub
mitted to the consideration o f the Honourable the Lieutenant- 
governor, copies o f correspondence connected with a point 
at issue between the Sessions Judge and Magistrate o f Mir- 
zapore.

,2. The particular question which caused the Session Judge’s .... .........  „ .̂... .......... ............
reference has beep disposed of by the majoritv of the Court MagistraTe and Session Judge of Mrzapoi 
directing the magistrate to carry the preliminary order of the orlerhS ite^nenforceOya 
Session Judge to sendOordoo papers of the casefor perusal into »ae Judge not joining, for reaapnu stated, 
effect. Mr. Thompson hot joining, on the ground that, as the magistrate distinctly 
professes to have passed the award against Captain Wroughton, under section 106, 
cap. 155, statute 53 of George III., neither the Session Judge nor the Nizamut 
Adawlut possess any jurisdiction, in the matter, though the majority of the Court 
hold that, in his capacity o f controlling authority, the Session Judge had a general 
right to call for the papers, and that op the magistrate a general primd facie 
obligation rests to send any papers or proceedings his superiors may call for, to 
enaWe the latter to judge whether they ate Of a nature he c a p  exercise jurisdic
tion over or not,* the superior being, o f course,* fot any IQegal intm’ference,, 
responsible. • ■ , . -

3. The object, however, o f the Court’s how troubling.. States object of refemce, besides notice of
^  n, . ‘ .1 • J- irregular proceedmgs of Magistrate, to the re-
Government, is, after expressing their dissatisfaction with conunendation that exercise of the competency 
Mr. Donnithorne’s conduct and proceedings throughout, the 'eonferred on Magistrates by 63d of Geo. III., 
unusual and irregular features of which, in all their stages, bring See ̂
are most obvious, to bring to the notice o f his Honour the ef Act No. xi.; 18S6.
apparent anomaly involved in magistrates acting on the authority,* conveyed by 
the statute (53 George I I I „ )  alluded to under the present state o f  the law, in 
which, since, by Act No. X L  of 1886, Eurepeans are made amePPhle tei the petty 
Company’s courts, and thus another tribunal is thrown open fbt the cognizance of 
claims against that class o f persons by law, a necessity no lOPger exists for the 
exercise of the competency given to magistrates by the statute in question; and 
the Court think, therefore, that magistrates should be directed by Circular letter to 
abstain from such interference, except in special cases in future.

4. The Court think it right to observe, that it has not escaped their notice that 
in the present case the provisions o f Regulation XX., 1825, place Captain 
Wroughton beyond the jurisdiction o f the local Magistrate.

Allahabad,
20 February 1841.

I  h a v e , & c .

(signed) M. Smith,
* Officiating Registrar.

(No. 11 .) ; V   ̂ ,,
T o  M. Smith, Esq., Officiating’ Registrar o f the-Court of Sudder Nizamut

AdawlPt, N .W .P .  ̂  ̂ . •

Sir, * Allahabad.
I  HAVE the honour to submit, for the Court’s consideration a n d  orders, thp copies submits eopiea of cap- 

o f a correspondence that Has taken place with the Magistrate, in consequence of a 
letter addressed to me by Captain Wroughton, Revenue Surveyor, dated the 29th .“ th 
December last, the content? of which I  considered were of a nature that required consequence of it. 
immediate interference, and the case one that called for an English explanation.

2 . Captain Wroughton being at a. distance from the station, I  did not think it « -
requisite to call on him for a regular appeal in Oordoo, and mentioned in my letter *nEi>gUshe*pianâ n,

t o

* Oiying jvirisdictjQa to Magistrates ia cases of small debts due to natives from British subjects. 

J4* 4 » 3
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w ith  th e  p a p e n  in  the  

cu6| r e q u i r ^  from  the  

Maf^trate*

N o  d eta iled  re p o rt  from  

th e  M a g is tra te , w h o  

states a  d ifferent am oim t  

o f  d eb t  an d  nam es in  

each  p ro c e e d in g ;  he  

m ig h t  h a v e  as  le ga lly  

deducted  fro m  Co lone l 
H o m e 's  o r  o ther officer's  

bills*

T h e  M a g is tra te  h as  h ad  

tim e fo r  h is  rep o rt , and  

ev in ced  litt le  considera*  

tion  fo r  a n  officer o f  

C a p ta in  W ro u g h to n ’s 

r a n k  a n d  situation*

H e g re ts  b e in g  com pelled  

to  su b m it  th is  corres*  

pondence , b u t  hopes M r .  
B o n n ith o rn e  m ay  b e  

in stru cted  to  p a y  m ore  

atten tion  in  fu ture .

to the Magistrate, that I conceived myself authorized, conformably to the' construc
tion, No. 1071, dated the 3d o f February 1837, to require an English report, as 
well as the papers in his office. ]\ly letter.remaining unanswered, I  sent a second, 
giving ample time for a reply.

3. The Magistrate, in his answer, enters into no explanation, although the 
amount o f the debt differs in each proceeding, and the defendant in the first is 
Gunga Purshad, and not Captain Wroughton, who is designated in the second order 
as Mr. Robert Wroughton.' H e merely mentions, “  I  believe Captain Wroughtoii 
is a European British s u b je c tb u t  does not distinguish that he is likewise an 
officer holding Her Majesty’s and the Honourable Company’s commission, whose 
pay-bill cannot be deducted from by any collector on the order o f a magistrate; 
besides, Captain Wroughton at the time resided in the military cantonment of 
Chunar, and the Magistrate might as well and as legally have requested the 
collector to make a deduction from Colonel Home’s or any other officer’s 
salary.

4. The Court will be pleased to observe, that I  have afforded the Magistrate 
every opportunity, and sufficient time to enter into an explanation which his abuse 
o f authority renders necessary. Mr. Donnithorne ought to have had more con
sideration for an officer o f Captain Wroughton’s rank and standing in the service, 
and one holding so'important and responsible a situation in this district.

5. Although I  have freely expressed my opinion o f the Magistrate’s order, I  do 
not feel myself justified in rescinding it, without reading over the papers in the 
case. M y repeated requisiticBi for them;, however, has been disregarded; and I  am, 
consequently, with great regret, compelled to submit this correspondence, in the 
hope that -Mr. Donnithorne may be instructed to pay more attention to the con
trolling authority vested in this Court.

I  have, &c.

JR. J. Tayler,
Sess“ Judge.

(sighed)
Sessions Court, Ziilah, Mirzapore,

16 January 1841.

P . S.— There is likewise the construction. No. 902, dated the 26th September 
1834, which mentions, that it is not co.mpetent to attach the salary o f a military 
officer in execution o f a decree o f court.

(signed) R. J. Tayler, Judge.

(No. i 66.)
To W. S. Donnithorne, Esq., Magistrate at Mirzapore.

Sir,
1 . I  the honour to fotward copy o f a letter, dated o f yesterday, from Cap

tain Wroughton, Revenue Surveyor, which contains copies o f an urzeb from the 
Cotwal, dated the 4th o f October, your rubecurry o f the 9th October, Captain 
Wroughton’s rubecurry in reply,', o f tbe 16th October, and your rubecurry of the 
24th o f this month.

2. The Cotwal mentions ip his urzee, that Cloths had been sent to Moonshee 
Gungapershad, through Narain Doobqy, who plaims for them Rs. 17. 4*, on which 
your proceeding of the 9th was sent to Captain. Wroughton, requesting him to 
forward quickly that amount to your court, in order that it might be paid through 
the Cutwal to the cloth merchant.

3. Captain Wroughton stated, in his reply, that Gungapershad disclaimed all 
knowledge of the transaction, and transmitted his petition to that e ffect; and he 
added that it was the practice o f his camp always to pay beforehand whatever it 
required, and that it is very strange such a demand should be made after more 
than eight months had expired.

4. A fter a long interval, op the 24th instant, you again addressed Captain 
Wroughton on the subject in a proceeding wherein you designate Narain Doobey, 
plaintiff, and the Captain, defendant, with a claim o f 16. 2., the price o f cloths,

&c.,
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No. 2,
&c., which you state to be proved on the credibility of the plaintiff and his wit- On the New 
nesses; and thereon' you have addressed a proceeding to yourself as collector, 
desiring the above amount to he deducted from the first pay-bill presented in 
Captain Wrotighton’s favour.

ArticJes of War 
for the East India 
Company's Native 
Troops.

5. I  have not sent the copies of rubeecarries, &c., as the originals are in your 
■ oflBce; but in conformity with the provisions of the Circular Order, Nizamut 
Adawlut, dated the 22d May 1804, and the construction of that Court, No. 1071, 
February 3d of 1837, I  request you will favour me with an English report, re
garding this very extraordinary case, and at the same time snl>mit Gungapershad’s 
urzee, with the deposition o f the plaintiff and his witnesses, and the CutwaP* 
last report on the matter.

Sessions Court, Zillah, Mirzapore, 
30 December 1840.

I  have, &c.

(signed) Ji. J. Tayhr,
Sess“ Judge.

To H, J. Tayler̂  Esquire, Session Judge, Mirzapore.

Sir,
I t is with regret that I  find myself called upon to addvess you in a niatter 

wherein the Magistrate, Mr. Donnithome, has treated me with, every want of 
consideration, and by a proceeding which ’ I  conceive not only illegal, but at 
variance with the usage o f the service, has issued a decree, and directed an exe
cution against me in a transaction of which, I  declare upon the honour of an 
officer, 1 have no concern Whatever. The proceeding of Mr. Dbnnithorne, not 
only reflects upon my reputation as a gentleman and an honest man, but is utterly 
derogatory to my character as an officer holding a commission * in Her Majesty’s 
and the East India Company’s service.

2 . T beg to append the entire correspondence that has transpired between the 
Magistrate and myself on this occasion. Upon a reference to the Kotwal’s urzee 
to the Magistrate’s address, d,ated the 4th October 1840, it appears that the sum 
o f Rs. 17. 4. is claimed from a  person, by name Gungapershad, of my establish
ment, who is said to have written to the Kotwal for some clothes. The Magistrate 
forwards that urzee to me, requesting that the amount demanded by the com
plainant be remitted. I  applied to the only person of that name in my camp, 
who disclaimed all knowledge of the transaetion between himself and tfie com
plainant, Narain Doobey, by an urzee, dated the 16th October, which I  forwarded 
to  the Magistrate. Since that time nothing further has occnrred, until I  this day 
received notice of the Magistrate’s award, decreeing the sum of Rs. 16. 2. to be 
deducted from the first bill o f mine which may be presented at the collector’s 
office for payment; thus degrading me before the entire native omlah of Mir
zapore, and̂  executing in a manner upon my official bills Which no conduct on my 
part could under any circumstances have authorized.

3. I  respectfully‘solicit your, interference in this, case, and trust that you will 
be able to protect me against the unmerited disgrace which Mr. Donnithome’s 
measures are calculated to inflict upon me.

/ I
I  have, &c.

(signed) Robert Wroughton, Captain,

Camp Bohilukdas, Zillah Mirzapore, Revenue Surveyor,
29 December 1840.

. 14- 4 D 4 (No.
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(No. 1 .)
To W. S. Donnithorne, Esquire, Magistrate o f Mirzapore.

Sir,
I  H AVE the honour to inform you that unless I  receive a reply to my letter. 

No. 166, dated the 30th ultimo, on or before the 9th instant, I  shall consider it 
my duty to bring the subject o f it to the'notice o f the Sudder Nizamut Adawlnt.

Sessions Court, Zillah Mirzapnre, 
4 January 1841.

I  have, &c. 

(signed) R . J. Tayler,
Sess“ Judge.

(No. 1 1 .)
To R. J. Tayler, Esquire, Session Judge o f Mirzapore.

Sir,
I n  reply to your letter. No. 1 , dated 4th instant, I  have the honour to observe, 

with all due respect and deference, that I have neither the power nor even the 
wish to prevent your bringing any subject you please to the notice o f the Sudder 
Nizamut Adawlut. Captain Wroughton, the defendant, is, I  believe, a European 
British subject.

I  have, &c.

Mirzapore, Magistrate’s Officq, 
5 January 1841*

(signed) W. S. Donnithorne,
Magistrate.

Sir,

(No. 6.)
To W. S. Donnithorne, Esquire, Magistrate o f Mirzapore.

1 .  I n  acknowledging your letter. No. 1 1 ,  dated the 5th instant, in reply to mine 
o f the 4th, calling your attention to one o f the 30th ultimo, I  must remark that 
the latter remains unanswered, and the requisition for certain papers (viz. Gunga- 
pershad’s urzee, the depositions of the plaintiff and his witnesses, and the Cutwal’s 
last report) is still unattended to.

2. I  admit Captain Wroughton is a British subject; but as he is likewise an 
officer holding a commission in Her Majesty’ s and the Honourable Company’s 
service, you cannot, in nay opinion, order the collector to make any deduction 
from his pay-bill. A t  the time of your order, the Captain was residing in the 
military station o f Chunar, and the plaintiff had the option o f preferring his 
claim there, which would have been tried by a Court of Requests, being under 
400 .rupees. The Act o f Parliament you allude to is, I  suppose, the 53d of 
Gep. ,3,'Secjb. 106, which is in conformity with Sect. 1, Reg. IL  o f 1839, hut will 
not .dpply to the present case, the salaries o f military officers not being liable to 
attachnaent.

3. - in  your proceeding o f the 9th October, you mention Gungapershad defen
dant, *and the claim against him to be Rs. 17. 4.', but in that o f  the 24th December 
you style R. Wroughton defendant, and designate the sum o f Rs. 16. 2.; a dis
crepancy which I  request you will explain, likewise why you omit calling the 
defendant Captain. ’

4. Requesting the papers mentioned in my first paragraph with your English 
report may be subinitted on or before the 9th instant.

Sessions Court, Zillah Mirzapore, 
6 January 1841.

I  have, & c.

(signed) R. J.^Tayler,
Session Judge.

(No.

    
 



IN D IA N  L A W  COMMISSIONERS. 585

(No. 10.)
To W. S. Donmthorne,lS,sq., Magistrate o f Mirzapore.

Sir,
I  BEG leave to remind you, that my letter, No. 6, dated the 6th instant, remains 

unanswered-, and request you will on the teceipt of this forward the Cutwal’s 
last report, Gungapershad’s urzee, and the plaintiff’s and witnesses’ depositions, and 
the required report, as soon after as practicable.

■ • I  have, &c.

No. 2.
On the New 
Articles o f Wat 
lor the East India 
Company’s Natiye 
Troops.

Sessions Court, Ziltah Mirzapore, 
14 January 1841.

(signed) R. J. Tayler,
Session Judge.

(True copies.)

(signed) R. J. Tayler,
Session Judges

(N o. 156.)
To R. J. Tayler, Esquire, Sessions Judge o f Mirzapore.

Sir,
1. I AM directed to acknowdedge the receipt o f your letter, No. 11, dated 

16th instant, with Oordoo enclosure, submitting particulars o f the non-com* 
pliance o f the Magistrate o f Mirzapore with the orders of your Court, calling for the 
papers, and an English report in a cerlaiir case, in which Captain Wroughton, 
Revenue Surveyor, objects to the Magistrate’s award, for the consideration and 
orders o f the Court.

2. In reply, I  am instructed to say, that whatever might be the question of 
your jurisdiction in the matter alluded to, it was the Magistrate’s undoubted duty 
to have fulfilled the directions of your Court, or i f  he demurred, to have stated 
fully the nature and grounds o f his objection to do so for your consideration; and 
the Court are o f opinion that the letter of the Magistrate, No. 11, dated 5th in
stant to your address, so far from being in accordance with the above rule, is as 
disrespectful in tone, as in matter it is unsatisfactory.

3 . You are requested to call on Mr. Donnitbome to submit an immediate 
explanation of his reasons for refusing compliance with your orders in this ease, 
and forward the same with your remarks to the Court. • ^

Allahabad, 23 January 1841.

I  have, &c. 

(signed) . M. Smith, ,' 
OfficiatingdlegC

N. A- N. W. P.
iVescnt.—B. Taylor, 
Bsq., 4̂ Udge, dsd 
G. P. ThompsoB, Esq., 
OfHciatitDg Judge.
States course which 
Magistrate, iî  had 
objections to 0bey order, 
ought to have followed, 

contrasted with un
satisfactory course pur
sued by him, and enjoins 
what he is now to be 
cailed on for*

(No. 23.)
To M. Smith, Esq., Officiating Register of the Nizamut Adawlut, N . W . P.,

Allahabad.
Sir,

I r  is with regret that I  forward copy o f Mr. Donnithorne’s extraordinary and Regret tie extraoMi- 
disrespectful reply to my letter. No, 19, dated 29 th instant, enclosing copy of your 
letter. N o. 156, dated the 23d idem. thome’s letter.

2. In  reply to the first para., it will be seen, on a reference to my letters of one defendMitio the 
tbe 31st pecember and 6th instant, that I  galled for certain Oordoo
ascertaiu the merits of a case wherein he stated, in olie proceeding, that the othŜ defoidantk’

.defendant was Moonshy Gungapershad, the debt Es. 17. 4, and in another, that Magistiate’s,
Robert Wroughton was defendant, and the amount due Rs. 16. 2., the plaintiff in 
either case being Narain Dopbey. In the first proceeding a native is the 

14- # E  defendant,
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586 SPECIAL REPORTS OF THE

The Magistiate’s de* 
fiance and disobedience 
of the Court’s orders.

'Win not explain or send 
papers*

A  copy of my letter is 
sent.

Copies of letters in 
Mr. Eggleso’s case, and 
remark in the three

Remarks on the imperti
nence and absurdity of 
Mr. Donnithorne’s 
lame, impotent con
clusion.

My fetters written with
out any ill-will or inten
tion against Mr. Donni- 
thovne ; but his to the 
Commissioner, of the 
i 9th December, quite 
the reverse. It has 
been answered in each 
particular ii) mine to 
Mr, E. T. Smith, of the 
28th instant.

defendant, in the second aft Eftglish officer in civil ettiploy, residing in a military 
cantonment. I consequently have a right to send for and pass orders on the first, 
and the Magistrate, in my opinion, has no jurisdiction in the second ease, the party 
being resident in a military cantonment.

3. The 2d para: is in defiance of your Court’s authority, in direct disobedience
to its orders, and likewise incorrect in calling the case Captain Wroughton’s; for 
I  have shown above that Mr. Donftithorne calls Narain Doobey, plaintiff, versus 
Gungapershad, for 17. 4., and then versus R. Wroughton, for 16. 2 . . ,

4. The 3d para, mentions that he considers it an imperative duty to withhold 
the papers, as well as any explanation.

5. Agreeably to the request contained in the 4th para., I  have the honour to
forward a true copy of my letter. .

6. In  reply to thc 5th para., I  heg leave to forward copies o f jny letters in Mr. 
Eggleso’s case, that the Court ftiay understand the exact nature o f my interference. 
The first letter was ftccasioned by my seeing Mr. Eggleso, when\I visited the gaol. 
The second was accompanied by a rubecarry fronj Mr.-Todd, complaining o f 
Mr. Dottnithorne’s want of courtesy in not applying to him, as collector of the 
Governnjent Customs, when the attendance o f his subordinate officers was required; 
«,nd the third was occasioned by the ‘omission o f Mr. EggleSo’s case in the Magis
trate’s monthly statement. Mr. Todd’s case is still undecided, and extremely dis
creditable to Mr. Donnithorne. The following is an abstract o f i t :— Mr. Todd, ‘ 
returning one morning from his ride, spoke to the duffadar who was over a party 
of prisoners that were employed on the Custom House promises, and complained 
of their idleness’; the duffadar gave an irnpertihent reply, and M r. Todd struck 
hifti with his whip, and afterwards wrote to Mr. Donnithorne a private note, who 
removed the ftian to another gang. Here it Was supposed this trifling matter 
had endqd; bqt four or five months after, when Mr. Eggleso was apprehended, the 
duffadar, by Mr. Donnithorne’s Orders, prosecuted Mr. Todd for an assault. Mr. 
Todd wrote and spoke to me about the case, and I  wrote several times to Mr. Don
nithorne, by his desire, to know why the case was not decided. M r. Donnithorne 
never replied to any of my letters, and I  did not feel niyself authorized to do more; 
and. here allow me to observe, that Mr. Donnithorne was sworn in as a Justice 
of Peace by Mr. Lang, in November last, and did not, when the Todd and 
Eggleso’s eases came before him, possess the authority o f one. H e has consequently 
usurped this authority; and I  believe it will be found on inquiry that be has neg
lected to send a copy o f his proceedings in any’o f these cases to the Secretary of 
Government, as he should have done conformably to Section V ., Regulation X V . 
of 1806. ■ As to Mr. Eggleso, under Mr. Donnithorne’s view o f his case, he ought 
to have been forwarded under a guard to the’ Magistrate o f Calcutta, together 
with his witnesses', and a letter stating the case.

7. It is difficult to say whethei; the impertinence or the ignorance and absurdity 
of the concluding para, is most apparent. I  may without presumption say, I  
know my own jurisdiction as well as Mr. Donnithorne, and the protection afforded 
by the Supreme Court to European British subjects, I  have never questioned or 
denied. T t is rather too absurd talking of protection to British subjects after his 
conduct to Captain Wroughtop, and in the cases o f Eggleso and Todd, a very 
lupus in fabuld. The Magistrate first requires Rs. 17. 4. to be paid by Gungaper
shad thinugh Captain Wroughton, who sends an urzee from the man, denying the 
debt; and some months after,. Mr. Donnithorne, on the eag-parte evidence of the 
plaintiff and his witnesses, writes to Captain Wroughton that he is defendant 
in the case, and that the collector has been instructed to deduct Rs. 16. 2. from 
his first pay-bill; i f  this is protection, it is o f a singularly Irisb description.

8. Mr. Donnithorne first asserts Ipy ignorance, and then gives me the credit 
(if not downright stupid) of being ill-intentioned ; then hopes h'e was mistaken, 
and again begs my pardon. He certainly was mistaken; I  had no i ll intentions, and 
my letters to him are before yOur Court, and speak for themselves; a letter like
wise from Mr. Donnithorne to the Commissioner o f this division has been before 
your Court, containing several serious imputations against my character, and whiph * 
although dated as far back as the 19th ultimo, has remained unanswered until the 
28th instant, because unknown of. As soon, hoVever, as Mr, Smith did me the

h o n o u r
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honour o f sending the letter, I  lost no timd in replying ( I  hope satisfactorily) to 
every point contained in it.

9. In  conclusion, I  entreat the Court to believe that I have never intentionally Have been on gopd 
interfered in what mny be considered the Magistrate’s peculiar jurisdiction, although 
I  have sonaetim'es been 'asked to do so, when a public good would have been the nntii i came to ajiiza- 

probable result; and in a course' of nearly 22 years’ service I  have always been on 
good ternas, not only with nay brother civilians, but with every one else, until 
I  came to this district.

I have, &c.
(signed) R. J. Tayler,

Sessions Court, Zillah Mirzapore, Sess. Judge.
30 January 1841.

Sir,

(No, 72.)
To W. S. Donnithorne, Esq., Magistrate of Mirzapore.

I  B E G  to call your attention to the case o f Mr. Eggleso, a patrol, whom I saw 
this morning in the criminal gaol; he appears to have been very harshly treated 
by the police; the man’s body is very.much bruised, and the flesh o f his arms 
lacerated by the cords that have bound him. Mr. Eggleso told lUe that the bur- 
kundazees had kicked and trampled on him when lying on the ground, and one 
burkundauze in particular had endeavoured to kick him in the face, aqd had hurt 
him by stamping on-his neck.

2. Mr. Eggleso is attended by Dr. Barker, but bis accommodations are very 
inconvenient for an European under medical treatment.

3. I  saw likewise a prisoner who had lately wounded a burkund&uze, but whose 
punishment for that offence had not yet been awarded him. In such cases a very 
summary inquiry is generally the best, and such a sentence as would strike terror 
into the other prisoners ; corporal punishment, therefore, appears well adapted, to 
be part o f the penalty awarded for such dangerous insubordination, unless the 
criminal is in ill-health. The prisoner appears a sickly person.

1 have, &c.
' (signed) R, J. Tayler,

Sessions Court, Zillah Mirzapore, • , Sess® Judge.
2 May 1840.

(No. 75.)
To W. S. Donnithorne, Esq., Magistrate o f Mirzapore, dated 9 May 1840,
Sir,

I  H A V E  the honour to forward copies o f a proceeding and letter. No. 83, from 
the collector o f Government Customs, dated the 7th instant. It is always upal, 
when the evidence o f a subordinate is required, to apply to the head o f the office 
to cause his attendance, which, from the perusal o f Mr. Todd’s proceeding, it seems 
you have neglected doing; I  would, consequently, suggest the propriety of your 
writing to him, to direct the attendance o f  the darogah, the suwar and the chup, 
rassee ; and that in future you. would in the first instance always apply to the 
collector of Customs when any officer under his control may be required to give 
evidence in your court; a course which will prevent the confusion that has arisen 
at Shahgunge, and likewise protect the interests o f Government in the Customs 
department, which must suffer i f  its officers are summoned into the station before 
the collector has time to appoint successors to their situations.

Sessions Court, Zillah Mirzapore, 
9 May 1840.

I  have, &c.
(signed) R.J. Tayler, 

SesS® Judge.

14. 4  E (No.
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(No. 78.) '
To  JV. S. Donnithorne, Esq., Magistrate of Mirzapore.

Sir,
I  REaoEST you will inform me under what heading the offence committed by 

Patrol Eggleso is classed, i f  his case has not yet been brought to hearing, and if  
he is permitted to communicate with his family in gaol. Or is- allowed Writing 
materi^s to correspond with his wife.

Sessions Court, Zillah Mirzapore, 
16 May 1840.

I  have, &c.

(signed) R . Tayler,
Sess“ Judge.

(No. 176.)
To R. J. Tayler, Esq., Session Judge, Mirzapore.

Sir,
I n  reply to your letter, dated 16th instant, No. 78, I  have the honour to inform 

you, Mr. Eggleso being an European British subject, and not amenable to the 
regular criminal courts o f this country, I  have not included his case in any of the 
monthly statements, and that in apprehending him I have acted, not as subordinate 
to the Nizamut Adawlut of Allahabad, but as a Justice o f Peace subordinate to 
the Supreme Court, which every Magistrate, by the circular letter o f the Nizamut 
Adawlut, is authorized to do in cases of necessity, even i f  he have not taken (as I  
have not) the oaths of a Justice of Peace. The case has been brought to a hearing 
by me, and all the papers relating to Eggleso forwarded to the Commissioner 
for the purpose of his giving nie himself, or procuring for me from the highest 
court o f judicature in these provinces, advice or instructinns as to how X should 
dispose of Mr. Eggleso, and to such advice or instructions I  purpose to conform 
my conduct. I  do allow Mr. Eggleso to write letters to his family whenever he 
expresses a wish to that effect to me through the darogah, which he has three or 
four times done, and all letters which have been received at the gaol addressed to 
him have been duly delirered to him. Even i f  you should think that the last act 
committed by Mr. Eggleso should be entered in the monthly statement, I  trust 
you will defer passing any. orders at present until the papers are returned by the 
Commissioner, as I  have some doubt whether it amounts to robbery or only a 
simple assault.

I  beg leave to add, that he was, apprehended also to prevent an affray taking 
place between him and his adherents on the one side, and Mr. Chill and the 
officers o f the Revenue Survey on the other, which affray, i f  it had occurred, would 
have been entirely caused by Mr. Egglcso’s most unjustifiable conduct, and there 
was every reason to expect that it would take place. I f  the Commissioner should- 
not think it necessary to -send him for trial to the Supreme Court, it is still certain 
that he eannok be released- without, giving security; and Mr. Chill, when he 
attended my court, showed me a letter bearing his signature, in which he 
threatened to pull down Mr. Chill’s house, and Mr. Chill is ready to swear the 
peace against him. H ow  far I  am empowered to demand security is another 
question, which T hope will be decided by the Commissioner’s reply, should the 
latter recommend his release. I  therefore at'present know not whether I  shall 
consider him confined under a charge o f robbery, or one o f assault, or only as a 
prisoner under requisition o f security for good conduct; but I feel sure that when 
J had the power to prevent it, I  ought not to have stood by unconcerned, and 
allowed an affray, most probably attended with bloodshed, to be committed between 
the hostile parties; and, notwithstanding whatever the Custom collector may 
allege'respecting want o f courtesy, I beg that you will consider that -it was a great 
object with me to apprehend so desperate a character, both without delay and 
Without any notice, in order that he might not be prepared for making resistance; 
and hdd I  written to the collector o f Customs, it is not at all improbable that 
some friends o f the patrol in the office, or some other person, might have given 
notice to the patrol o f my intention. This man has a great deal too much pro
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tection and support from the collector oS Customs, and were you to see the papers On the New 
o f the case, 1 am sure you would agree with me ; he would otherwise never have Articles of War 
dared to behave in the way he has for several months past.

Mirzapore, Magistrate’s Office, 
18 May 1840.

I  have, &c.

(signed) W. S. Donnithorne,
Magistrate.

for the East India 
Company’s Native 
Troops.

(True copies.)

(signed) R. J. TayUvt,
Sess* Judgs.

(No. 19.)
To W. S. Dotmitkorne, Esq., Magistrate of Mirzapore.

Sir,
I  B E G  to forward for your immediate attention copy of a letter. No. 156, dated 

the 23d instant, from the Officiating Register of the Sudder Nizalnut AdaWlut*

2. You will be' pleased to submit With your explanation the Oordoo papers 
called for in my several letters, under date the 30th December 1840, No. 166 of 
the 4th, No. 1 of the 6th, No. 6, and 14th instant. No. 10.

Sessions Court, Zillah, Mirzapore, 
29 January 1841.

I  have, &c.

(signed) R. J. Tayler,
Sessions Judge.

(No. 33.)
To. R. J. Tayler, Esq., Sessions Judge of Mirzapore.

Sir, -
I n reply to your letter, dated 29th instant, with enclosure, I  have the honour 

to state, that I  did not consider that your jurisdiction, did extend to cases in which 
European British subjects were defendants; otherwise I  should have been most 
happy to have made the explanation yOu required. ,

I  regret very mucL that my inanner of doing my duty has not been approved by 
our superior authorities, but it not having been ruled by the court o f Nizamut AdaWlut 
that I  am under your authority in such matters, and conceiving that I  owe a duty 
to the laws of England and to the Supreme Court, as well as to yourself, I  must 
still decline sending you a single paper relating to thq case of Captain Wroughton.

I  humbly beg your pardOn for any want o f eonsidetation I  may have committed 
towards you, but my sense of duty is imperative, and whatever words I  may or 
may not use, my course o f conduct must, I  am afraM, be the samp.

May I  request the favour o f your forwarding an eXact copy o f your own letter 
to my. address, with this my reply, to the Register o f the $udder Nizamut 
Adawlut ?

This is not the first time, I  heg leave , to add, that you have interfered in the 
cases of European British subjects; in Mr. Eggleso’s and Mr. Todd’s c^ses you did 
so, and it had become very necessary that some opposition to usurped authority 
(as I  conceived) should be made when I  received your letters respecting Captain 
Wroughton’s case. ' ■ '

I  also thought it most probable that you would be at least as well acquainted 
w;ith the extent o f your jurisdiction. The protection afforded by the Supreme 
Court and the laws o f England to European British subjects, I  had supposed was 
known to all. I  could not suppose you alone were ignorant of it, find 1 did, there-

14 . _ 4 B 3 fore.

    
 



590 S P E C IA L  REPO RTS OF T H E

fore, think that your letter could not have been written with any good intention;
No. 2.

On the New

forthe^East^di  ̂hope I  was mistaken, and again beg your pardon.
Company's Native 
Troops.

Mirzapore, Magistrates’ Office,, 
29 January 1841,

I  have, &c.

(signed) W. S. t)onniihorne.
Magistrate.

(True copies.) 

(signed)

(True copies.)

(signed)

E. J. Tayler, 
Session Judge.

M. Smith, 
Officiating Register.

(No. 571 .) .*
To M.. Smith, Esq., Register o f the Nizamut Adawlut, N . W . P., Allahabad.

Sir,
Judicial 1* ^ directed to acknowledge the receipt o f your letter, dated 20th February

Department. last, connected with a point at issue between'the Sessions Judge and the Magis
trate o f Mirzapore.

2. The Court will be apprised o f the views o f the Honourable the Lieutenant- 
governor regarding the special case affecting Captain Wroughton, out o f which this 
discussion has arisen, by the annexed extract from a letter to the Secretary to the 
Sudder Board of Revenue (para. 2).

3. His Honour concurs with the majority o f the Court in thinking that the 
Sessions Judge is warranted in calling for any proceedings from a Magistrate’s court, 
under whatever authority they were held, and that the Magistrate is bound to 
comply with such requisition, and submit the papers accordingly. I t  may, how
ever, be observed, that in the case in question, Mr. Tayler did more than simply 
call for the papers, for he required an English report, and even demanded an 
explanation o f part of the proceedings. Had M r. JJonnithorne been right in his 
assumed authority, he would have been M ly  justified in declining compliance with 
these requisitions.

4. On the subject o f your 3d para., his Honour is not disposed to concur with the 
Court in viewing the power entrusted to the Magistrates by Section 106, stat. 53 
o f Geo. I I I . ,  cap. 155, as anomalous or unnecessary. European British subjects were 
made amenable to the local courts of civil justice by Sec. 107 o f the very same 
statute, and not for the first time by Act X I. of 1836. The anomaly, then, i f  it be 
one, existed from the first enactment o f the clause, and is not the accidental 
result o f a subsequent law. But, in fact, the existence of a special and summary

' jurisdiction in certain cases is..by no means inconsistent with the requisition o f a 
general separate regular jurisdiction. Thus, Sec. IV ., Reg. V I I .  1819, vests 
Magistrates with powers summarily to award arrears o f wages to servants, not- 
withstanding that sUch case would be ordinarily cognizable in the civil courts. His 
Honour is disposed to consider the summary powers vested in the Magistrate by the 

■ A ct of Parliament in question as a salutary expedient, the abridgment or abolition 
o f which he is not prepared to recommend.

Agra,'
27 March 1841.

I  have, &c.

(signed) J. Thomason, 
Secretary to the Government, N . W . P.

Extract
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Extract from a Letter to the Secretary to the Sudder Board of Revenue, N. W . P., On the Ntw 
• . dated the 27th March 1 8 4 1 . Articles of- War

for the East India
Para. 2. W îth  respect to Captain Wroughton’s case, his Honour observes that. Company’s Native 

hy the provisions o f Sect. 57, Statute 4 o f Geo. IV ., Cap. L X X X I., referred to Troops, 
in Clause II., Sec. III., Reg. X X ., 1825, the Magistrate was clearly incompetent, to ~  "
take any cognizance Of a claim for debt preferred against that officer. Mr. Don- 
nithorne can only, therefore, be held to have issued an extra-judicial order, which 
he was not warranted as collector in enforcing. He must therefore, in his capacity 
o f collector, be called upon to make good the amount in full o f Captain Wrough
ton’s bill for 16 rupees 2 annas, of which he holds no legal acquittance. The 
Board are requested to see that the account is adjusted accordingly. A t the same 
time Captain W i’oughton is liable to be sued for the amount before the Court of 
Requests, and his further amenability to the civil Court with reference to the pro
visions o f Clause 3, Sec, 3, Regulation X X . of 1825, and the wording of Sec. 2,
A c t X I. o f 1836, is under reference to the Government of India.

(True copies and extract.)

(signed) 7F. Edwards, 
AssisP Secretary to the Gov', N. W . P.

Legis. Cons. 
ST Jtrfy 1841. 

No. 35.

(No. 402.)
To T. H. Maddock, Esq., Secretary to the Government o f India, dated 

Fort St. George, 31 May 1841. *
Sir,

1. I AM directed by the Right honourable the Governor in Council to acknow- judicial Bepait 
ledge the receipt o f your letter, No. 27, dated the 1st March 1841, transmitting a ment.
Draft Act for consolidating and amending the regulations-Concerning Military
Courts of Request for native officers and soldiers, and requesting that any modifi
cations or additions which may occur to this Government in respect to its provi
sions might be communicated for the information of the Supreme Government.

2. His Lordship in Council having addressed the military and judicial officers, 
and obtained their replies, in respect to the provisions of the proposed Act, has 
desired me to forward copies o f them* for the purpose of being Submitted to the 
Supreme Government, as containing' all the modifications which seem to be called 
for in the Draft.

I  have, &c.
(sighed) H- Charmer,

Fort St. George, 31 M ay 1841. Chief Sem-etary.

(No. 5 4 .)

Sir,
To the Chief Secretary to Government.

1. I  AM directed by the Court of Sudder Udalut to acknowledge the receipt of
the order o f Government, dated the 30th March last, No. 254, communicating 
copy o f a letter from the Supreme Govenlment, dated the 1st March last, trans
mitting draft of a proposed A ct for consolidating and amending the regulations 
concerning Military Courts o f Request for native officers and" soldiers in the 
service of the East India Company, and requesting that? any modi^Oations or 
additions which may be found necessary in the said Draft Act may be Commu
nicated for the information o f the Supreme Government., ’ , • •

2. The first observation'which strikes the Judges on perusing the Draft Act is, 
“ that whereas the Act for the Company’s European troops gives jurisdiction to 
Courts of Request as far as 400 rupees,' as provided in Clause I., Sec. X X ll. ,  
Reg. V I I .  of 1832 of the Madras Code, in regard to Native"Troops” sAso, 
this Draft will reduce their jurisdiction as regards the latter to 200 Rs., for 
which anomaly no reason is given. Their next remark is, that it makes no pro

vision

* From the Reg'rSiid'' Udalut, 21st May 1841, No. 64; Ex. Min. Cons. Military Dep*, dated.27th April 
in Cons", 11th May 1841, with enclosure and order from the Reg'' Sud̂  Udalut, 24th May 1841, No. 84.

114 . . .  4  E 4

Legis. Cons. 
5 July 1841. 

No. 36.
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vision at all for one of the two graijd objects had in view by the military authori
ties at Madras, in consequence of whose representation it was prepared. Those, 
objects were, 1st, To limit the credit of native officers and soldiers, and the means 
of recovering debts due by them, thereby destroying the present ruinous facility o f

------------ incurring debts. 2dly. To transfer the jurisdiction in cases of debt, not exceeding
20 rupees from Commissariat officers who, as such, labour under the most decided 
disqualifications for exercising it to other officers who are free fi’Om those disqua
lifications. Some provision has been made for the former o f these objects by 
limiting the proportion o f a native officer’s or soldier’s pay which can be stopped 
in any pionth, but the latter is left %n statu ^wo— why, does not appear from any 
papers before the Court.

3. The Judges would suggest the following improvements in the Act as it now 
stands; viz.

4. The following addition to be made at the end o f Sec. II., with reference to 
the orders o f Government o f the 30th March last, except ‘ ‘ when there are not a 
sufficient number o f officer.s, to form a court without including the person sued, in 
which case the claim must be tried at the nearest military station not so cir
cumstanced.”

. 5. The purport of Clause 2, Sec. X X L ,  Reg. V I I .  o f 1882, as noted in 'the 
(Margin illegible.) margin, to be inserted between Sec. II. and III ., to prevent misconception as to the 

nature e f  the suits cognizable by these courts, experience having shown that 
without this the greatest mistakes and mischief are liable to arise.

6. In Sec. V I, the \^ords “  omitting to attend, refusing to give evidence, or,” 
to be omitted, and the following words be taken from Sep. X II . ,  Reg. V II. of 
1832, added to the end o f i t ; “  for which purpose there shall be sent with them to 
that Court the original deposition on which the perjury is assigned, duly signed and 
certified, and the witnesses who can prove the fact which falsifies the deposition, 
and also the witnesses who can prove the wilful arid deliberate giving o f the depo
sition.”

7. The following to be substituted for the present Section V I I . ; viz.

“  V II. And it is hereby enacted. That witnesses omitting to attend, or refusing 
to give evidence, or sign their ^epositida, shall be fitted, at the discretion of the 
Court, in a sum hot exceeding 200 rupees, and the latter shall be imprisoned also 
in some convenient place till they shall consent to give their evidence or sign 
their depositions. Also that any person using menacing words, signs or gestures 
before or in any manner interrupting seriously the proceedings o f any Military 
Court o f Requests shall be liable to be imprisoned, by order o f  the Court, in some 
convenient place nigh at hand, during the time that the Court shall continue 
sitting; at the rising of the Court, whdn such imprisonment shall not appear to 
the Court a sufficient punishment, such persons shall be further^liable to be fined 
by the Court, at their discretion, in a sum not exceeding 60 rupees, and in default 
o f payment to be further imprisoned for a period net exceeding one month : Pro
vided always, that every sentence of fine or imprisonment passed under this section, 
other than imprisonment during the sitting o f the Court, shall be reported in 
writing, and the record o f proceedings respecting it sent immediately to the officer 
commandingihe station ; and no such Sentence shall bd carried.into execution until 
it shall be approved in writing by that officer, who shall have power to modify or 
remit it altogether at his discretion.”

8. I f  the fine be not paid forthwith, the amount thereof shall be levied by 
seizure înd public sale o f such goods o f the offender as *may be found within the 
military limits, or i f  sufficient property be not found within these limits, an appli
cation shall be made by the commanding officer to the European civil judicial 
authority within whose jurisdiction his property may be situated, who shall levy 
the amount specified in such application from any property belonging to the 
offender which may be found within the, jurisdiction o f his Court, and shall 
communicate the result o f his proceedings, and remit the aniount levied to the 
commanding officer.

9. Section V I. and V ll., as they now stand, will, in their practical operation, 
involve considerable inconveniences under this presidency.

First.

    
 



I N D I A N  L A W  C O M M I S S I O N E R S .  593
No. 2.

First. There will be two entirely different modes of proceeding in cases o f wit 
nesses who. are not amenable to the Articles o f War, omitting to attend, or refusing foJ*̂ the E^t India ' 
to give evidence before a Military Court o f Requests, and. in the same cases Company’s Naiive 
before the ofBcer in immediate charge o f the police under Regulation V II. o f Troops.
1832, whose jurisdiction in civil suits is expressly retained by Sect. 1 of the Draft ---- ''" ' '
Act. The delinquent before the Military Court of Requests will be sent, under 
Sect. V I .  of the Draft. Act, to the nearest Company’s criminal court, to be tried 
and punished as if  he had committed the same offence before that court. The 
delinquent before the Officer in immediate charge of the police will be fined by 
that officer under Clause 1 , Sect. XL, Reg. V I I .  of 1832. This section haS 
hitherto been applicable to such delinquents in both cases, there being no other 
provision for those offences in the native Articles of War for this Presidency, as 
contained in Reg. V . of 1827, Reg. I I I .  of 1829, and the several sections of 
Reg. V I I .  of 1832, which are subsidiary to and explanatory of the former regu
lations. Hitherto all witnesses committing tlie offences above mentioned, whether.^ 
amenable or not to the Articles of War, were liable to be punished in the same 
manner.

Secondly. Persons committing the offences specified ini Sect. 6 & 7 of the Draft 
Act, when not amenable to the Articles o f War, being by those sections to be 
tried as well as punished by the nearest Company’s criminal court, the witnesses 
against them must attend before that court, and they will o f course be entitled 
to have witnesses summoned for them shotdd they -require it. Now when the' 
nature of the offences in question, excepting only that of refusing to give evidence, 
is considered, it is obvious that such cases will often admit of a defence, and that 
in trials for the offences specified in Sect. V IL ,  it might often be necessary to 
examine the members o f the Military Court of Requests themselves, whose 
attendance would be derogatory to those courts, and often inconvenient to the 
public service. A  natural, and, i f  proved, a valid, de/ence in such cases would 
be, that strong provocation was given, and no evidence would be so satisfactor)' 
upon such a point as the admissions and statements Of a member of the court 
itself. The prisoners would be inclined to summon sUch members out o f mere 
revenge; and i f  they were to insist upon this on plausible grounds, it Could not 
be denied to them.

Thirdly. There would be useless trouble and vexation in Sending persons to a 
distant criminal court to be confined Only till they shall consent to give their 
evidence or sign their deposition; the moment they so consent, their imprisonment 
wmuld cease. The journey to and from the criminal court would answer no 
purpose, and the latter journey would only retard the completion o f thecas© for 
which their evidence or signature is required.

10. By adopting the sections above proposed, in modification o f Sect. V I. and 
V II .  o f the Draft Act, these inconveniences will be removed,, and under this 
Presidency this will not involve the subjecting newly to military tribunals persons 
not amenable to the Articles o f W ar; for it will only continue the existing law 
here, to which the Judges are not aware.that any objections have been offered.

11. The above observations on Sections V I .  and V I I .  of the Draft Act could 
not be offered when the subject was last before this cohrt, and when my letter 
to you, dated the 9th March 1840, was prepared, because the mode o f disposing 
o f persons not amenable to the Articles of W ar who should commit the offence 
in question was not then laid down.

12 . In Sect. IX . the court would add after the word “ country/’’ the words
“  in ordinary money transactions.” The practice o f the country beyond the fron
tier might be to exact usurious and enormous interest from borrowers of the 
classes contemplated in this A c t ; but it can hardly be intended to enforce such 
interest. , ,

13. Section X V . appears to the Judges rather inaccurately worded, and they 
think the provisions very nearly the same of Article V I I., Sect. X II., Reg. V. of 
1827, and Sect. X X X I I I . ,  Reg. V ll.  o f 1832 o f this Presidency, preferable.
They would also suggest that the mode o f  proceeding prescribed in the latter 
section, in cases in which the amount awarded by Ptmchayet cannot be realized 
within the military limits, should be extended to all decree^ by the said Courts o f 
Request in the same cases.

'■ 1 4 . 4 F  14. W ith
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14. W ith reference to the conclusion of Sect. X V ll . ,  the Judges would suggest 
whether a nearer and less expensive appeal court might not be preferable.

15. I t  appears also desirable that the principle o f A ct I I .  o f 1840 should be 
extended to Courts o f Request, as they , do not properly come within the term of 
Courts Martial.

(signed) W* Douglas, Register,
Sudder Udalut Register’s Office,' M ilitary Department,

21 May 1841.

(No. 1719 .)
E xtract from the Minutes o f Consultation, under date the 27th April 1841.

Read the following letter:—r ;
(No. 384.)

To the Secretary to Govennuent, Military Department.
Sir,

, 1. W ith reference to extract o f Minutes o f Consultation, No. 1385, dated 
6th instant, I have the honour, by order, to forward a letter addressed to the 
officer commanding the army in chief by the Judge Advocate-general.

2. Sir R. Dick instructs me to Solicit particular consideration to the second 
para, o f Observation I., and to the necessity o f extending the provisions o f the Act, 
not only to all natives residing in bazars beyond the frontier, but o f providing some 
law to meet the circumstances of Europeans and IndC-Britons who carry on busi
ness in camps and Cantonments in the territories o f foreign princes.

3. Adverting to Sec. V I I .  o f the proposed Act, I  am instructed to suggest for 
consideration’ what authority the Company’s Courts o f Criminal Jurisdiction under 
this Presidency have of punishing for contempt ?

4. The position o f a warrant officer iS not adverted to in Sec. X V I . ; although 
such are not commissioned officers, it may be subject for consideration whether 
larger stoppages cannot be made from them than from seijeants.

5. The 6th Observation of the Judge Advocate-general applies to what it may 
be highly advisable to consider in connexion with Section X V .  o f the Draft, in 
order that houses and real property within the limits Of military cantonments 
should be made liable for debts recoverable before Military Courts of Request.

(signed)
Adjutant-general’s Office,

Fort St. George, 21 April 1841.

11. Alexander, Lieut.-colonel,
Adjutant-general p f the Army.

(No. 63.)
To Major-general Sir Robert Henry Dick, k .c.b. & K.c. a .. Commanding the

Army in Chief, Madras.
$ir, .

I  bo myself the honouf to acknowledge receipt o f an extract from the Minutes 
o f Consultation o f the 6th instant, No. 1386, herewith returned, and agreeably 
to your instructions received through the Adjutant-general o f the Army, I have 
perused the draft o f the proposed. Act for consolidating and amending the regu
lations concerning Military Courts o f Request, for native officers and soldiers in 
the service of the East India Company, to which the said minute refers.

I beg leave to s.tate that the proposed Act/ appears to me fully calculated to 
answer its purpose, and that the only observations which occur to me on a con
sideration of the same are the following:—

I. Sutlers, followers, and others serving with the army, under whatever deno
mination, are included among the persons stated to be subject to the native 
Articles o f War. But as regards these pOrSons they can only be considered 
generally subject to military &,w when attached to the army on actual service, 
and in the field, but such liability does not attach to them when residing within 
military cantonments within the Company’s territories. Registered bazar-men 
were amenable to Courts o f Request, under Sec. 21 and 22 o f Reg. V I I .  of 1832

-of
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o f this Presidency; hut this amenability may be considered no longer to exist, On the New 
since all regulations and parts o f regulations concerning Military Courts of Request Articles of War 
are repealed by the 1st section o f the present Act. ils it is no doubt the inten- com*̂ an̂ ’rNativ^ 
tion that registered bazar-men should be amenable to the jurisdiction of a Military Troopl”^
Court o f Requests in all situations, it is offered for consideration that they should ------------
be specially mentioned.

I t  having been decided that troops stationed in cantonment beyond frontier are 
not to be considered in the field, a, large proportion of the persons who have 
followed the troops so situated, not belonging to the military classes, are not at 
present considered amenable to Courts of Request (or to Punchayets, under the 
present regulations). From the extreme inconvenience this occasions beyond 
frontier, 'where there is no civil judicature in force, it is suggested that the provi
sions o f this Act might be extended beyond frontier to all native subjects of the 
Company, of whatever description, who may have followed the troops beyond 
frontier, and be there residing within the limits of a military camp or canton
ment./

I I .  I t  might be more perspicuous to add with reference to the description ©f 
officers who may convene Courts of Request, that the officer commanding any 
portion o f troop's in the field should have power to do so.

I

I I I .  W ith  reference to the 3d section of the Act, it may be observed, that as it 
w ill always be necessary for an European officer to attend a Court of Requests as 
interpreter, and as he should sign the proceedings, he should be considered a 
component part of the Court.

IV . As regards the 5th section of the Act, the formula of the affirmation to 
be made by the members o f a Court of Requests would require to be a modifi
cation o f the one required by the Articles o f War.

V . I t  is suggested that in the 10th section, after the words “ has been duly 
apprised of what is required o f him,” might be added, “  and is not prevented 
attending from some manifest impediment.”

V I .  The last section of the Act, in giving cognizance to Courts o f Request of 
debts to any amount, would appear to require some extension o f its power to 
enforce its awards, such as to direct the sale o f houses or other real property 
belonging to the debtor in satisfaction of its judgment.

/
(signed) Thf Chalon,

Judge Advocate-general’s Office, Judge Advocate-general o f the Army.
. Fort St. George, 20 April 1841.

Ordered, That the foregoing letter may be communicated to the Judicial 
Department, in reference to an extract from the Minutes of Consultation in that 
department, under date the 30th March 1841, No. 254.

‘
(signed) S. fV. Steel, Lieut.-colonel,

Secretary to Government. ^

' (No. 359.)
Ordered, T h a t  the foregoing letter and its enclosure be communicated to the 

Judges of the Sudder Udalut, with reference to the order in this depaitment, 
dated 30th March 1841, No. 254, the reply to which the Jjidges will be pleased to 
expedite.

Fort St. George, 11 May 1841. .

(No. 84.)
To the Chief^ecretary to Government, dated the 24th May 1841.

Sir,
1. I  AM directed by the Court of Sudder Udalut to acknowledge the receipt of 

the order of Government of the I I th instant. No. 359, communicating an extract 
from the Mhmtes of Consultation in the Military Department, under date the 
27th ultimo, together with copy of a letter addressed to the officer commanding 
the aimy in chief by the Judge Advocate-general on the subject of the Draft Act, 

14 . 4 f ’2 for
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for consolidating and amending regulations concerning Military Courts o f Request 
for native officers and soldiers.

2. The Judges conceive (with reference to the first para, o f  Observation 1 of 
the Judge Advocate-general) that all persons amenable to tbe native Articles of 
War, both under the Regulations o f this Presidency, and under the Draft Act^ 
are and will be subject to those Articles and the new Act, jUst as much when in 
garrison or cantonment within the Company’s territories, as When on actual ser
vice and in the field. There is not a trace o f any such limitatioti as is referred to 
by the Judge Advocate-general, in any part o f Reg. V . o f 1$27, Reg. I I I .  of 1829, 
or Reg. V II, of 1832. I f  such had been intended, it wopid uudoubtedly have been 
expressly stated in Article 12, Sec. 2 o f Reg. V. of 1827, Article 2, Sec. 2, of 
Reg. I I I .  o f 1829, or in Sec, 13, Reg. V II., o f 1832, in which are specihed and enu
merated all the different classes of persons who in any situations are amenable to 
the Articles of War. It  is true that for certain petty î>oU o^ences. Clause 2, 
Sec. X I I I . ,  Reg. V I I .  o f .1832, renders subject to punishnrent, either by courts 
martial, or by the officer in charge o f the pol|ce, only beyond the frontier, “  all 
native subjects of the Company,” who have followed the troops to the field, or 
are resident in camp or cantonment. But the reason why this applies not within 
the Company’s dominions is, that tfie civil tribunals there have cognizance of 
these civil offences, as noticed in Sec. X X ., and provision was required for them 
only, where eivil tribunals did not exist.

. 3. W ith  respect to registered bazar-men in particular, they are expressly, by 
Clause 2, Sec* 13, Reg. V II, o f 1832, made liable to be tried by courts martial for 
certain specified offences ; but this does not amount to declaring them amenable 
to the Articles o f War, and to the best o f the knowledge o f this Court they never 
have been declared to be so. d he difficulty, therefore, anticipated by the Judge 
Advocate-general may occur, for it is only to defendants amenable to the Articles 
o f W ar that the jurisdiction o f the Military Courts o f Request by the Draft Act 
extends. I t  is probable that registered bU,zar-men will be ffiore frequently plain
tiffs than defendants before Military Courts o f Request; but still, as an import
ant class in the army, their interests should not be neglected, and the Court have 
no doubt, that their exclusion from the benefits o f the new Courts o f Request was 
not intended. The oversight might be corrected by adding the words, “  and all 
registered military bazar-men,” after the words “  and other persons amenable to 
the Articles o f War,”  in Sec. 2 and other places o f the Draft Act.

4. W’ith respect to the suggestions at the end of the 2d para, o f Observation 
1st, “ That the provisions of the Act might be'extended beyond frontier, to all 
native subjects Of the Company, of whatever description. Who may have followed 
the troops beyond frontier, and be there residing within the limits of a military 
camp or can ton m en tan d  in the 2d para, o f the Adjutant-general’s letter, “ and 
that some law may be provided to meet the circumstances o f Europeans and Indo- 
Britons, who carry on business in camps and cantonments in the territories of 
foreign princes,” the Court o f Sudder Udalut are not qualified to pronounce an 
opinion as to the advisableness of measures to those effects ; but it occurs to them 
that it would probably be preferable, as far as the army o f this Presidency is con
cerned, to give the proposed^ extensions in the case o f natives, at least to the 
provisions of Sec. 42, Reg. V II .  o f 1832, which will not be rescinded by the 
Draft Act.

j ' ■ ' ■_ • - *
5. The Court have no objection or remark to offer as to Observations 2, 3 and 4.

6 . W ith regard to Observation 5, the Court would prefer the addition of the 
words, “  and on his failing to account satisfactdrily for his default,”  after the words 
“ required of him,”  in Sec. 10. This would be in conformity to received 
'principles. '

7. W ith reference to Observation 6, the Court think tjiat the execution of 
decrees under Seci 17 is provided for by Sec. 15, as far as it can be by an Act of 
the Indian legislative. I t  may be necessary, in some cases, to apply to the British 
resident at the native court within the territories o f which the military court 
may have been held ; but this could hardly be introduced into the Agt.

8. W ith  regard to para. 3 of the Adjutant-general’s letter, the Court conceive 
that every necessary power of punishing contempts is given bv Section 22, Reg. I I I . '

o f
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of 1802, and Reg. I., o f 1832. But a necessity for any reference to these
enactments will be j superseded by the alterations in Sec. V I. and V II.  of the for the East India
Draft Act proposed in my letter to you under date the 21st instant. Company’s Native

. 9. The subject of para. 4 of the Adjutant-general!s letter is one upon which _______
the Judges are not qualified to offer an opinion.

10. W ith regard to para. 5 of the Adjutant-general’s letter, there can be no 
doubt that houses, lands, or other real property belonging to persons against whom 
decrees have been passed by Military Courts of Request, should be made liable 
for the amount of those decrees. But the Judges think that the sale of real 
property every where within the Company’s territories should be conducted on 
the application of commanding officers by the regular courts ; because such sales 
frequently involve points of law and other difficulties which military authorities 
cannot be supposed fitted to deal with. This is provided for in the alteration sug
gested at the end o f para. 13 of my letter of the 21st instant. When suchpro- 
perty may be situated beyond the Companj^s territories, its sale cannot be provided 
for by any enactment of the Government of India.

Sudder Udalut, Register’s Office, (signed) JV. Douglas, Register.
24 May 1841. * ‘

(True copies.)
(signed) Hy Chamier, Chief Secretary.

(No. 1462 o f 1841.)
Judicial Department.

To T. H. Maddock, Esq., Secretary to the Government of India, in the
Legislative Department. \

Sir,
W ith reference to your letter. No. 28, dated the 1st March last, forwarding 

the draft o f a proposed Act for consolidating and amending the regulations con
cerning the Military Courts of Request for native ofliceris and soldiers in the 
service o f the East India Company, I  am directed, by the Honourable the 
Governor in Council, to transmit, for the consideration of .the Right honourable 
the Governor-general of India in Council, a copy of the correspondence noted in 
the margin,* on the subject.

I  have, &c.
(signed) J~. P. Willoughby,

Bombay Castle, 27 May 1841. Secy to Gov .̂

Eegis. Cotis. 
5 July 1841. 

No. 37.

♦ Letter from the Deputy- 
Register of the Suddur 
R. Adawlut to Govern
ment, dated 17 April 
1841, No. 721; ditto 
from the Adjutant- 
general of the Army, 
dated 18th May 1841, 
No. 447.

Legis. Cons. 
5 July 1841. 

No. 38.

(No. 721 o f 1841.)
To J. P . Willoughby, Esq., Secretary to Government, Judicial Department,

Bombay.
Sir,

I  AM directed to acknowledge the receipt o f your letter, dated the 31st ultimo, Mr. Marriott, Mr. 
^nd its enclosures, being copy of a letter from the Secretary to the Government Bell and Mr. Gi- 
o f India in the Legislative Department, and of a proposed Act for amending the heme, 
regulations regarding Military Courts of Request for native officers and soldiers 
in the service o f the East India Company, and requesting that the Judges would 
submit any remarks they might have to offer on the provisions of .this enactment.

In reply, I am instructed to state that the Judges consider the proposed Act to 
be applicable to the object contemplated.

1 am desired, however, to add, that there may be points affecting subjects 
which in their nature appertain to the Military rather than to the more distinct.
Judicial Department, and that the Judges consider it might be advisable that the 
Judge Advocate-genferal be consulted, which they beg to suggest.
. Mr. Giberne does not concur in this suggestion, as he considers an expression 

o f the Court’s opinion on the subject referred, is all that is required by Govern
ment,

I  have, &c.
Bombay, Suddur Adawlut, (signed) W. H. Harrison,

17 April 1841. Deputy Registrar,

,14. 4 F  3 (No,
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(No. 447.)
To J. P. WUloughby, Esq., Secretary to Government, Judicial Department.

Leeris. Cons, 
5 July 1841. 

No. 39.

Sir,
I  AM directed by the Commander-in-chief to acknowledge the receipt of your 

letter o f the 31st March last (No. 927), with its accompanying draft of a pto- 
posed Act for consolidating and amending the existing regulations relating, to 
Military Courts of Request in the native branch o f the army.

The Commander-in-chief, having fully considered the several provisions in the 
intended enactment, desires me to request you will submit to the Honourable the 
Governor in Council, that the only addition which his Excellenqy considers it 
requisite to suggest is the’ introduction o f a clause to the following eifect:—

“  That in cases in which a suit has been filed, to be brought before a Court of 
Requests, i f  a plaintiff produces satisfactory proof to the superintendent of bazars 
that the defendant intends to remove his property, the superintendent shall be 
authorized to call on the defendant for security to produce the said property, or 
part thereof, sufficient to satisfy the decree when past; and in the event of sUch 
security not being found, that the superintendent be authorized to hold the 
property .under sequestration-until the decree has been passed and executed.’*

T have, &c.
(signed) S. PorrtU, L." & CoP,

„ * Adjutant-general o f the Army.
Adjutant-general’s Office, Mahableshwar,.

18 May 1841.
' (True copies.)

(signed) J. P ,  Willoughby,
Secretary to Government.

(No. 80.)
E xtract from the Proceedings o f the Right honourable the Governor-general of

India in Council, in the Military Department, finder date th^2d June 1841.

R ead letter, No. 657, dated 27th ultimo, from the Acting Adjutant-general of 
the A m y , returning the extract received with a letter o f the 12th ultimo, ac
companied by a memorandum, prepared by the Judge Advocate-general, on the 
proposed draft of a regulation for the- guidance of Military Courts o f Request: 

Ordered, That the letter from the Acting Adjutant-general o f the Army, with 
its enclosure, be transmitted to the Legislative Department, with reference to the 
extract thence received, No. 1 , under date the 1st March 1841, and No, 7, under 
date the 26th April last.

Ordered, That the papers transmitted be returned to this department when no 
longer req\iired.

(True extract.)
(signed) J. Stexvdrt, L ‘-Colonel,

Secretary to the Gov‘ o f India, M ilitary Department

Cons. 
5 July 1841. 

No. 40.

(No. 657.)
From the Acting Adjutant-general o f  the Army to the Secretary-to the 

Government o f India, M ilitary Department.
Sir,

I  HAVE, the honour, by direction o f his Excellency the Commander-in-chief, to 
Returning original pa^rs on the subject of return the original papers received with your despatch. 

Courts of Request, with'copies of a letter and 220, o f the 12th instant, together with a copy of a
ral on the Draft Regulation proposed for their lGtt6r froin: tu© JudgG  Advocapt6-g 611Gr3.1j RIlu. memo-
guidance. randum prepared by that o)05cer on the proposed draft of

d regulation for the guidance o f  military Courts o f Request.

Head Quarters, Calcutta, 
27 May 1841,

I  have, Ac.
(signed) P a t. Craigie,

Acting Adjutant-general of the

(No,
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(No. 191.)
From the Judge Advocate-general to the Acting Adjutant-general of the Army.

Dated Head Quarters, Calcutta,
Sir, 22 May 1841.

I  HAVE ta  acknowledge your official letter o f the 19th instant, the number and No. 986, with
subject as p e f margin. Papers regarding

■ f r o  ■ Native Courts of

2. The accompanying memorandum contains such observations as it has Request, 
occurred to me to submit on the provisions o f the Draft Act for consolidating and 
amending the Regulations concerning Military Courts o f Request for native officers
and soldiers in the Company’s service, as also on the subject of the difficulty 
pointed out in the despatch from Fort St. George, relative to inhabitants of can
tonment bazai« beyond the frontier, communicated in the extract, Legislative 
Department, No. 7, under date the 26th ultimo.

3. In connexion with these observations, I have entered in red ink on the 
printed Draft o f the Act such alterations as appear to me to be desirable.

4. The enclosures received with your letter are herewith returned.

Judge Advocate-generaPs Office,
Head Quarters, Calcutta,

22 May 1841. -
(True copy.)

(signed) Fat. C7-â gief 
Acting Adjutant-General O f  the Army.

M e m o r a n d u m ,  ‘ ,

D r a f t  of an A c t  for consolidating and amending the Regulations concerning
Military Courts o f Request for Native Officers and Soldiers in the Service ot
the East India-Company.

Clause II. “  Jurisdiction in line six, after “  East India Company,” 1 would 
propose to insert these words, “ or residing or carrying on any trade or business 
in a military bazar.”  ’

Clause I I I .  I think that a minimum length qf service aS a qualification of the 
European Superintending Officer should be specified. The new Mutiny Act has 
similar provision in certain cases.

The last werds, “  with an European officer to superintend and record the pro
ceedings,”  appear to apply to the courts, whether composed of European or of. 
native officers, which I  iiUagine was not intended-

Clause V II .  The punishment of contempts committed in face o f the Court 
appears to me to be very expedient. I f  after the words “ Civil or Military,” 
the words “  Europeans or Native,” were introduced, it would cqmprise all classes, 
which, though it appears to be the object of the clause, may be open otherwise to 
question. The word imprisonment presents a difficulty. Where is it to take effect, 
in cases where commissioned officers or civil persons are concerned I A  soldier, 
dither European dr native, would be sent to the guard; but a non-commissioned 
oflScer cannot, as such, be confined, much less a commissioned* officer. I f  officers 
are to be made liable to this clause, the word “  arrest ” should be inserted before 
“ imprisonment;.” that is applicable to commissioned and non-commissioned officers, 
and is in itself a punishment. Courts o f Request under this Act are to be com
posed either of European or o f native officers. With the former there is little 
probability of difficulty arising out of the status df a commissioned officer com  ̂
mitting a contempt; with the latter it is very different. I doubt whether in either 
description o f court it would not be better to exempt commissioned officers from 
summary arrest; the court having it in- its pdwer to turn the disturber out of the 
place where they are silting, and then to prefer charges against him. And indeed, 
on the fullest consideration, I  would suggest that as if is inexpedient to draw a line 
of distinction between classes of disturbers o f proceedings, it were better to 
take away the power of summary .punishment in any Case.

14. 4 F 4 . . Line
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Line 10, “ the Articles o f W a r q u e r y ,  Whether this would not he taken to 
mean the Articles o f W ar elsewhere referred to in this Act, to which native 
soldiers only are amenable ? Perhaps the word “  any ” might be substituted for 
“  the” or the word “  the” omitted, which would answer the purpose.

Line 15, “ shall discharge him forthwith.”  A  court martial does not possess 
this power, and its being conferred in the present Act, would not entitle a court 
martial to deviate from the usage which subjects the judgment o f such court to 
the confiimation o f superior authority. I f  the power o f summary punishment 
is to remain, I  would suggest, instead o f “ discharge Mm forthwith” the words,
“  abstain from awarding any further punishment.”

Clause V III .  It  is an improvement to require a record o f the evidence; but, on 
the other hand, it may practically be a great inconvenience. From the words 
“ particular account o f the evidence,” some difficulty will arise. I  suppose it will 
be unnecessary to record the actual statements o f witnesses, but that is done at a 
Court martial; and in Clause V. it is directed that the usages o f courts martial 
shall be followed. I f  the Court of Requests is to be permitted to give the sub
stance of the evidence, the record will be comparatively short. I t  has been sug
gested that the plaintiff might be made to present a written complaint in order 
so far to shorten the record made. in court; but I fear such requirement would 
tend to enable the plaintiff to make up a story, and to show that he had written 
to.his witnesses, so that they might get their part by rote, unless the writing were 
o f a very brief description. I t  has also* been suggested that several Courts of 
Request ‘might sit at one tim e; but the time of officers would be too much taken 
up i f  that were the case, and sufficient interpreters could not be had. I  observe 
that in Clause' X L , though it is ihade lawful for a commanding officer to return 
proceedings for revision, yet he is-not inyieratively bound to read all proceedings, 
to see whether they require to be returned. 1  apprehend that he would be bound 
to return proceedings for revision on regsonable complaint o f the decree made by 
either party to the suit. 1 look upon the privilege of appeal on the merits of the 
judgment o f a commanding officer, or ultimately to the Commander-in-chief, to 
be o f very great value. Without recording the substance o f the evidence, no 
such appeal cc)uld be made; but I  think it would suffice to niake the record as 
brief as possible ; arid even then, without occasional inspection o f the record by 
authority, with a view to keep it within proper limits, and to ensure uniformity 
o f practice at all the stations, I  doubt - wffiether the system would not work 
very‘inconveniently in taking up'too much o f the time o f officers, and most espe
cially of interpreters. The record must be in English, for we have no means of 
recording in any other language; and translating, which would be indispensable for^ 
the benefit o f the European officers concerned, whether on the court or of supe
rior authority, and would be an interminable and very distressing labour.

Line 12. I would insert “ President o r ”  between “ European” and “ Superin
tending officer,” Clause IX . A t the end I  would propose to add, “  unless it be 
proved that a promise o f payment has been made within (so many) years from the 
commencement o f the suit.” I  believe it is required in England that the promise 
should' be in writing; but I  suppose nine-tenths o f the persons amenable to this 
A ct can neither read nor write; and I  apprehend it would suffice that good proof 
be given o f a verbal promise of payment.

Clause X II .  As before observed, I think that the less the plaintiff is made to 
write the better, to.avoid collision between him and his witnesses.

Clause X V . I  would insert “  or elsewheref after “  cantonments,”  in .line 14. I 
do not apprehend that undue advantage would be taken o f this extension by the 
military authorities; and it is desirable that defendants should be deprived o f the 
power of fraudulent secretion of property beyond .(and perhaps only just beyond) 
the limits of cantonments. Although in the cases o f Sepoys, personal property is 
liable to seizure, and sale, under a general execution, would not include their huts; 
yet I  think it is desirable that the term “ goods,” in this clause, should be declared 
to extend to houses and other erections within theAiniits o f cantonments, in order 
that, i f  occasion require, the houses of bunneahs and others sued before a Court of 
Requests may be seized, and sold in satisfaction of the award. In  putting the con
struction that houses in cantonments are personal property, I  would refer to deci
sion of the Supreme Court, given on’the 24 th July 1840, in the case o f Burney w.

Bagsliaw
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Bagshaw & Company, in ’vyhich it was settled that houses within the cantonments On the New 
at Barraokpore were of the nature of personal estate. Articles of War

W ith  reference to the extract, Legislative Department, No. 7, dated 26th April East India
1841, I  conceived that the words I  have proposed to insert in Clause I I.  of the  ̂ive
Draft A ct will, i f  introduced there, sufficiently provide for the difficulty repre- 
sented in the despatch from Port St, George, and for which I think it important 
tha,t provision should he made,

(signed) I t «/. H. Birch^
Major, Judge Advocate-general.

(True copies.)
(signed) Pat. Craigie,

Acting Adjutant-genelal of the Arniy.

M inute by the Honourable A. Amos, Esq., dated the l7th March 1841,
^  ’ 5 July 1841.

No* 4®*
A fter this Draft had been settled to the satisfaction of all parties in Calcutta, 'W-vtarv Courts of~ 

and after the day for passing the Act had expired, a series of new Suggestions Request, 
from Madras and Bombay have arrived. I will go through these Suggestions 
seriatim. , *

Suggestions o f Suddur C ourts ■

1st. Limit reduced from 400 Rs. to 200 Rs., noticed by Suddur Court. Neither 
the Madras nor Bombay military authorities object. It occasions uniformity,
The Bengal militaiy authorities have objected to raise their limit from Rs. 200 
to 400 Rs. * ,

I t  answers one o f the objects proposed by "tlie Madras authorities, viz., to check 
the encouragement o f credit by the ready remedy o f a military court.

2d. Transfer of jurisdiction, where the debt does not exceed 20 Rs. from the 
Coiqpnissariat officer.

As this tribunal is unknown in Bengal, it is expressly exempted from the pre
sent Act, which is meant not to embrace any matters peculiar to paiticular Presi
dencies. • .

I t  w ill still be open to propose a law for the Madras jurisdiction by Commissariat 
'officers ; but it  may be observed that the Madras authorities seem to differ upon 
this subject.

3. 1 see no objection to introducing at the end o f Section HI., “  Oxeept when 
there is not a sufficient number o f officers to form a court without including the 
person sued, in which oase th e . claim may be tried at the nearest military station 
not so circumstanced.”

4. I  see no objection to inserting, by way o f proviso, “  Provided, that no suit 
shall be entertained by any Court of Requests under this Act concerning any 
dispute o f caste, or the right to land or other real property, or the possession* 
thereof.”

5. I  am averse to the alterations proposed in Sections V I. & V I I .  They relate 
(1.) To proceedings for not attending’or refiismg to give testimony; (2.) To perjury;
(3.) To interrupting the proceedings o f military courts.

To discuss these points on paper would occupy much time. I f  any point 
recommended with respect-to these sections be thought desirable, I  shall be happy 
to discuss the matter verbally or in writing as may be most .desirable.

6. I  see no objection in Section-IX., adding after the word “ country,” the words 
“  in ordinary money transactions.”

7 . I  do not see any sufficient ground for altering Section XV.

8. I  do not think the Courts o f Request require the use of the cjvil gaols; i f  
they do, the adoption o f Act I I .  Of 1840 may be useful.

9. I do not see sufficient ground, for altering the appeal court in suits beyond
frontier. ' '  -

14 ” 4  G" . S u g g e s t io n s
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of ^̂ Jir
for the East India Extension to natives (not subject to Articles o f W ar), being subjects o f the
Company’s Native East India Company and Europeans, or East Indians carrying on business in 
Troops, cantonments within the territories of foreign princes ;—

------------  I  think our own amendments of the printed draft provide for this.

1 1 . Punishment .for contempt, under Section V l l .  The Sudder, in reference 
to this matter, say that the powers are adequate. In our draft, I  have not left 
anything to rest simply on the word “  contempt.”

12. I  think it would be going too much into detail to provide for the stoppages 
of warrant officers, especially ^s they may be proceeded against by general execu
tion when the stoppages are not of so much importance.

•*
13. Houses and real property within cantonments are seizable under our 

amendments of the printed Draft.

Suggestions by Judge A uvocate, Madras.

The Judge Advocate says, that the A(jt is fully adequate to answer its purpose, 
• Sicorig,, subject to*.

14. The Sudder Court set the Judge Advocate right, and held that camp fol
lowers, though not in the field, but in cantonments, are subject to the Articles of 
War, and consequently to Courts o f Request.

15. Eegistered bazar-^men will, I  apprehend, be included by our own amend
ments to the Draft Act.

1^. Followers beyond the fi-ontier have been before considered.

17. I  see no objection to add to the description o f the convening officer, 
“  officer commanding any portion o f troops in the field.”

18. I do hot see tvhy the European officer should be a compUnent part o^  the 
court.

19. I  think that under the 5th Section the Court o f Requests would take*an
oath or affirmation from a TVitness just as a court martial would do, varying the 
style o f the court and the statement o f the matter in dispute. ^

20. I t  is not necessary to provide for parties prevented from attending by 
manifest impediments.

' 21. The sale o f real property beyond the eantonhient, where the cantonment
is beyond the frontier, had better not be meddled with. The Sudder are of this 
opinion.

Sudder C ourt  again.

22. The Sudder wish for the words “ and on his failing to account satisfactorily 
for his default,” (cJ propos o f 20 suprd), I think it will lead to laxity o f practice, 
and is unnecessary.

N. B.'—The other observations o f the Sudder are only argumentative wjth re
ference to the suggestions o f Sir R. Dick and the Madras Judge Advocate.

Bombay Suggestions.

The only suggestion from Bombay relates to giving an authority to the 
superintendent o f bazars to prevent defendants from taking their property out of 
the jurisdiction o f the Court. I  think we effect this by our amendments to the 
printed Draft, by allowing the seizure of personal property beyond tlae limits o f the 
cantonments.

(signed) A ̂  Amos. ■
17 June 1841.

M in u t E
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M inute  by the Right Honourable the Governor-general of

I  ENTIRELY concur in what Mr. Amos has so clearly written on this subject, and 
i f  the other members o f Council should also, it bnly remains that amendments 
upon some o f the suggestions from Madras and Bombay be introduced into the 
Act, and answer, upon the grounds given by Mr. Amos, to the other suggestions 
communicated to those Presidencies.

(signed) Auckland.
I  concur.

(signed) * W. W. Bir.d.

Legis.
5 Jgly 1841. 

No. 4-2,

F o r t  W iELia m .

, L egislative  D e par tm en t , 5 July 1841.

T he following Act, passed by the Right Honourable the Governor-general of 
India in Council, on the 5th o f July 1841, is hereby promulgated for general 
information.

A ct N o. X I. o f 1841.

A n A ct for consolidating and amending the Regulations concerning Military
Courts o f Request for Native Officers and Soldiers in the Service o f the East
India Company.

I. I t  is hereby enacted. That all Regulations and parts o f Regulations concern^ 
ing military Courts of Request are repealed: Provided always. That nothing in 
this Act contained shall be held to alter or affect the jurisdiction o f a single officer 
duly authorized and appointed under the rules in force in the Madras and Bom
bay Presidencies for the trial o f small suits in military bazars at Cantonments and 
stations occupied by the troops of those Presidencies respectively, or the trial by 
Punchayet o f suits against military persons according to the rules in force under 
the Madras Presidency.

II. And it is hereby enacted, subject to the aforesaid proviso, Tliat within the
tmritories o f the East India Company, actions o f debt and other personal actions 
against native officers, soldiers and other persons amenable to the Articles o f 
W ar for the native forces in the military service of the East India Company, or 
residing within any station or cantonment, and carrying on any trade or business 
in a military bazar, shall be cognizable before a military court, and not elsewhere; 
provided the value in question shall not exceed 200 rupees, and the defendant 
was a person of the description above mentioned, "when the cause of action arose 
‘and when the suit was instituted : Provided, that no suit shall be brought before 
any military court under this Act to determine any dispute of caste, or concerning 
any right to real property. •

I I I .  And it is hereby enacted. That the commanding officer o f any station or 
‘ cantonment, or officer commanding any portion o f troops in the field, is authorized 
to convene such military cowrts, and such courts shall be composed, according to the 
orders o f the Commander-in-chief for the time being of the Presidency within which 
the station or cantonment is situate, or in the absence of such orders, according tO 
the discretion o f the convening officer, either o f not less than three European 
commissioned officers, or o f not less than three native commissioned officers, and, 
in tlie latter case, with an European officer o f not less than five years’ Standing, to 
superintend and record the proceedings; provided that if  there be not a Sufficient 
number of officers to constitute a Court at the station or cantonment where apy 
cause of action may arise, or where the defendant may be residiiisr, the suit shall 
be determined at the nearest stations or cantonment where a military court cAn 
be duly constituted as aforesaid.

IV . , And it is hereby enacted. That such military courts shall be convened
monthly, and shall be holden on some convenient day before tha issue of the pay 
for each month. > •

V . And it is hereby enacted. That the forms of proceeding in every sucK 
court shall be conformable to the usages observed on trials before courts martial 
held for the native troops in the service o f the East India Company, as far as the 
same are applicable,; and any such court sball have the like power of summoning

14 . 4 G 2 witnesses

Lfejitfs. Cons, 
5 July 1841. 

No. 43-
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■witnesses as is possessed by courts martial: Prpvided always. That every such 
court shall have the power o f examining the parties to any suit, and o f requiring 
or dispensing with their attendance at its discretion; and every such court shall 
have the like power o f taking the examinations of absent parties and "witnesses 
as is possessed by the civil courts of the East India Company upder A ct No. V II. 
o f 1841; provided that the depositions taken under a commission issued by any 
military Court of Requests shall be receivable iii e'vidence before any such court 
subsequently held ; provided also, that commissions may he issued by military Courts 
o f Request under this Act, pursuant to the provisions of A ct No. V I I .  of 1841, 
notwithstanding the courts to which the commissions may he directed are not 
situate beyond the jurisdiction o f Such military courts.

V I. And it is hereby enacted. That -witnesses omitting to attend, refusing to 
give evidence or committing peijury, and persons suborning witnesses to Commit 
peijury, shall be tried and punished, i f  amenable to Articles o f War, by a cQurt 
martial, subject to all the rules contained in such Articles o f W ar for the punish
ment o f such offences in regard to trials for military offences ; and i f  not amenable 
to Articles of War, they maybe tried and punished in the nearest of the courts 
o f the East India Company for the administration o f criminal justice (whether 
such court have ordinarily jurisdiction over such person in criminal matters or 
not), jn  like manner as i f  such offences had been committed in regard to any trial 
before such nearest court.

V I I .  And it is hereby enacted. That any person, civil or military, European or 
native, using menacing words, sighs or gestures, or otherwise interrupting (whether 
being personally present or notj the proceedings o f any Military Court of 
Requests, shall be punishable, i f  amenable to Articles of War, by a court martial, 
or i f  not amenable to the Articles o f War, in the nearest o f the Courts of the 
East India Company for the administration o f criminal justice, (whether such 
court have ordinarily jurisdiction over such person in criminal matters or not), in 
like manner as i f  the offence had been committed in regard to any proceeding o f 
the court to which it is So referred.

V I I I .  And it is hereby enacted, That a record shall be kept o f proceedings 
in every case tried before any Military Court o f Requests, and such record shall 
contain the substance o f the evidence given, and the nature o f such evidence as 
may have been rejected on the ground o f its not being legally admissible or 
relevant, or on other grounds ; and the same shall be signed by the members, of 
the said court; and such record or a copy thereof shall, with as little delay as is 
practicable after the conclusion of the proceedings, be transmitted by the Euro
pean President or superintending officer o f every such court to the officer com-, 
manding the station or cantonment.

IX . And*it is hereby enacted. That where a dema,nd shall exceed the amount of 
2()0 rupees, or where several separate demands shall exceed -such amount, no 
more shall be recoverable from any one defendant by the same plaintiff or plain- < 
tiffs than the sum of 200 rupees only; and the judgment in respect o f any demand 
in a Court of Requests shall be a bar to the recovery of the same demand. Or o f 
any other or further demand for the same cause o f action in any other court 
whatever, provided that the liability accrued before the time o f instituting the. 
suit in the military court; and it shall be competent for every such military court 
to in-vestigate any counter claim alleged hy any defendant; and it shall be eom.- 
petent for every such military court to allow the interest for money agreed on 
between the parties, provided the same does not exceed the usage o f the country 
in ordinary money transactions; and eveiy contract made after the passing of 
this Act, upon which a demand for debt exceeding 20 rupees is founded, not 
being money due for goods bought and delivered, shail be in writing, and 
expressed in the language o f the defendant, and signed by him, or on his behalf, 
by seme other person than the plaintiff; provided that it shall not be competent to 
any Court of Requests to admh any suit for a debt which has accrued upwards 
o f six years, unless a direct promise to pay, made within six years o f the com
mencement of the suit, be proved.

X . And it is hereby enacted, That on failure of either o f the parties to a suit, 
to attend either personally or by representative, of to produce his witnesses 
according as he shall be required by any Military Court of Requests, such Court,
: * on
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on being satisfied that the party has been duly apprised'of what is required of him,- On the New* 
may proceed to the termination of the suit in his absence; and i f  the decree in Articles of War 
any such case shall be against the plaintiflT, it Shall not he competent for him to tb® East India 
commence a new suit for the same cause of action. • Tr™ps”^  ̂ *

X I .  And it is hereby enticted, That it shall he lawful for the commanding “ 
ofiSeer to whom the proceedings have been transmitted as aforesaid, tp return tho 
same for revision, either by the same or another Militaty Court o f Request; and
in every such case, the second decree shall be final, unless for error in points of 
law, when the same shall be transmitted to the Commander-in-chief, who shall 
have power to annul the proceedings, without prejudice to any ^future suit; pro
vided always, and in the case o f any ne*w trial, the court may receive evidence, 
which was not adduced at the first trial,

X I I .  And it is hereby enacted. That every plaintiff shall prefer his claim in 
writing, and shall deliver the same to the Station Staff Officer; the claims shall be 
entered in a Schedule by the Station Staff Officer, which Schedule is to be sent to 
Adjutants of corps or heads o f departments two days at least before the assembly 
o f the court; and the Adjutants or heads o f departments shall be responsible that 
fhe defendants belonging to their respective corps or establishments have been 
duly summoned.

X I I I .  And it is hereby enacted, That every decree of any Military Court of 
Requests shall be published in the Station Orders before the same is executed.

X IV .  And it is hereby enacted. That the execution of decree o f Military Courts 
o f Request may be either general or special, according to the sentence of the 
court; provided always, that the commanding' officer may, notwithstanding the 
directions o f the court, order that the execution shall be general ot special at his 
di.scretion.

* , '
X V . And it is hereby enacted, That in eases in which the execution is to be 

general, the debt, i f  not paid forthwith, shall, under the authority of the command
ing officer, in writing, to be signed by him, be levied by seizure and public sale of 
such o f the debtor’s goods (under which term are included houses or other erections 
within the limits of stations and cantonments) as may be found within the limits 
o f the station or cantonment or elsewhere ; and i f  sufficient goods are not to be 
found, the debtors, i f  not a soldier, shall be arrested and imprisoned in any civil 
gaol near to the station or cantonment (for which purpose the provision of Act 
No. IL  o f 1^40 shall be applicable). Or in any other, convenient place o f confine
ment situate within the limits o f the'station or cantonment, for the spgce of ttVo 
months, unless the debt be sooner paid, and his goods, i f  found within the fimits 
o f the station or cantonments or elsewhere at any subsequent time, shaH be liable 
to be seized and sold in satisfaction of the debt; and if the debtor be a soldier, and 
the debt be not liquidated by sale of his effects, accoutrements and necessaries 
excepted, an order may be issued for payment o f the residue by monthly deduction 
from the pay issued to the debtor under the rules which fqllow.

X V I.  And it is hereby enacted, That where the execution is to be special, the 
debt shall be satisfied out o f the pay and allowances of the debtor, and not other-- 
wise; and a certificate o f the decree and direction or order thereon, certified' 
under the hand of the commanding officer and signed by him, shall be a sufficient 
authority for making such stoppages: provided al ways, that no more th|n one- 
half o f the pay and allowances o f any commissioned officer, or than one-fourth of 
the pay and allowances of any non-commissioned officer or soldier, shall be stopped 
in any one month.

X V II .  And it is hereby enacted, That in places beyond the frontier of the terri- , , 
tories o f  the East India Company, actions o f debt and other personal actions may 
be brought before such military courts as aforesaid, against persons so amenable
as aforesaid, for any amount of demand: provided, that such military courts 
beyond the frontier shall be composed of European officers, and provided, that i f  
the amount of claim shall exceed 200 rupees, an appeal shall lie to the court of 
Sudder Adawlut of the nearest Presidency, according to the rules in force'with 
regard to appeals from subordinate civil courts, : . . .

1 4 . 4 G,3 . X V l i l :
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X V II I .  And it is hereby enacted, That this Act shall not affect the proceedings 
upon any suit heretofore commenced, or which shall be commenced before the 
10th day o f August next,

(signed) H. Maddock, 
Secretary to the Governjjaent o f India,

Legis. Cons 
5 July 1841. 

No. 44.

29 June 1840, No. 
522, with En
closures; 9 January 
1841, No. 36, with 
Enclosures; 31 
M ay 1841, No. 402, 
with Enclosures.

(No. 97.)
W. Chamier, Esq., Chief Secretary to the Government o f Fort St. George.

Sir,
W it h  reference to your letters, o f the numbers and dates specified in the margin, 

on the subject o f tlje proposed Act for consolidating and amending the Regu
lations concerning the Military Courts o f Request for native ofiicers and soldiers 
in the service o f the East India Company, I  am directed by the G. G. in C. to 
transmit to you, for submission to the Right honourable the Governor in Council, 
the accompanying copy o f Act No. X l., o f 1841, this day passed into law, some 
o f the provisions of which his Lordship in Council will observe have. been 
amended agreeably to the suggestions offered by the authorities at Fort St. 
George.

2 . The usual supply o f copies of the A ct for distribution will be forwarded bŷ  
a fiiture opportunity.

I  have, &c.
(signed) F. J. Halliday,

Off, Sec. to Govt.

Legis. Cons. 
5 July 1841. 

No. 45.

(No. 98.)
To J. P. Willoughby  ̂Esq., Secretary to the Government o f Bombay.

Sir,
W ith  reference to your letters. No. S347 o f 31st December 1839, and 1462 

o f the 27th May last, with enclosures, I  am directed by the Governor-general in 
Council to transmit to you, for submission to the Honourable the Governor in 
Council, the accompanying Act, No. X L  o f 1841, for consolidating and amending 
the Regulations concerning the Military Courts of Request for native officers 
and soldiers in the service of the East India Company, this day passed into law.

2. His Honour in Council will observe that the suggestion relating to giving 
authority to the superintendent o f bazar to prevent defendants from taking their 
property out o f th^ jurisdiction o f the court, has been effected by allowing the 
seizure o f personal property beyond the limits o f the cantonnaents. ^

3. The usual supply o f copies of the A c t for distribution will be forwarded by 
a future opportunity.

I  have, &c.
(signed) F. J. Halliday,

Secretary to Government, .

L e g is l a t iv e  D e p a r t m e n t .
(No. 15 o f 1841.)

To the Honourable the Court o f Directors o f the East India Company* 
Honourable Sirs,

W ith  reference to the despatches from this department as per margin, we have 
12 August, No, 19, the honour to transmit the accompanying returns to the circular o f Questions 

which*we reported to have issued on the 12th August 1839, and correspondence 
with the several local Governments upon the Draft o f an A c t  which we read on 
the 1st o f March 1841, for consolidating and amending the Regulations con
cerning Military Courts o f Request for native officers and soldiers in the service 
o f the East India Company. This draft was, in consequence o f suggestions 
offered by several authorities, amended, and finally passed on the 5th o f July last 
as Act No. X L  o f 1841.

W e have, &c.
(signed) Auckland. W. Casement.

J. Nicoll .̂ H. T. Prinsep.
W:W.Bird. A. Amos.

Fort William, 2 August 1841. .

No, i8 of 1839.

ditto
Legis. Cons. 

23 March 1840. 
No. 17.

5 July 1841. 
No. 16, aî d 45.    
 



I N D I A N  L A W  C O M M IS S IO N E R S . 607

■No. 3.'

L  E  X  L  O  C  I.
No. 3 . 

Lex Loci.

E xtract o f a General L etter from the Government of India to the Honourable
th e Court of Directors in the Legislative Department, dated 17  March 1843,
N o. 6. '

3 1 . O n the 22d o f M ay 1841, the L aw  Commissioners replied to the reference 
m ade to them (as reported in, para. .84 of our despatch. N o. 23, dated 29th 
N ovem ber 1841), on a Memorial from certain Missionaries at Calcutta, 
representing the legal grievances under which native converts to Christianity 
laboured.

32. On the same date, the Commissioners submitted the di-aft of an Act for 
declaring the le x  loc i o f the territories subject to the Governm ent of the East 
India Company, without the local jurisdiction Of H er Majesty’s Supreme Courts; 
T h is draft was prepared under the instructions from this Government, reported 
to your honourable C ourt in our Special L etter, N o. 2, of 1841, dated the 1st of 
February.

33 . The Memorial o f the Missionaries referred to the situation o f natives who 
have abandoned the religious creed o f their fathers, many of whom have become 
members o f the Christian church. The Commissioners observed, that in the draft 
A c t ,  persons in the circumstances stated Were recognized as subject to the le x  loci, 
and that a general provision bad been made to gnard persons in such circumstances 
from any loss or forfeiture o f rights, 'in consequence of their renunciation of th e 
religion o f their fathers.

34. The Commissioners were o f opinion that the provisions o f Sections X ., X L , 
and X II ., would afford a remedy for the particular grievances complained of, so far 
as such an object could be properly connected with the other purposes o f the 
A c t.

3 5 . U pon the D raft A c t  o f the Law  Commissioners, your honourable Court w ill 
find two minutes recorded by our colleagues, Messrs. Prinsep &  Amos, dated re
spectively the 29th A p ril and 2d M ay.

36. Mr. Prinsep recorded his particular objections to the terms b f  Sections X.»
X I . and X I I . of the Law Commissioners’ D raft, and he could not assent to the 
adoption o f  the D raft itself, proceeding as it did on the assumption, that it has 
hitherto been doubtful what was the law of India in respect to foreigners, and that, 
in consequence o f such doubts, an erroneous^ practice had grown up in the courts 
p f the East India Company. Upon this assumption, the D raft proceeded to lay 
down, that henceforward all foreigners, Asiatic as Well as European, shall, in all 
ma|ters o f inheritance, be dealt with according' to the law o f  England, modified 
only by the removal o f the distinctions between real and personal estate.

.3 7 . B u t though disapproving of the basis o f  the law as it was drafted by the 
■ L aw  Commissioners, M r. Prinsep was fully sensible of the disadvantage that arises 
from uncertainty, and o f the necessity o f prescribing what the law and practice 
shall hereafter be, m ote especially in cases where no special law is alleged and 
established as th a t recognized by the fam ily o f the deceased. Although,- therefore, 
M r. Prinsep would not hastily abrogate the recognized and well-understood prin
ciple which allows to foreign settlers the privilege of handing down their pro
p erty  to their posterity, according to the law  o f their nation and sect; he had np 
objection to allowing to English law such a preference as should leave it to be 
the law  of distribution, whenever another special law was not pleaded arid put in 
evidence.

38. M r. Amos explained the grounds on which the L aw  Commissioners had 
proceeded, arid stated, that he understood the genriral opinion o f  the Supreme 
C ouncil to be, that in the cases o f East Indians and descendants o f  Portuguese, in

14. 4 ^ 4  which

Laws Consi-̂

missioQerg’ Lex Loci 
Report and I^aft Act» 
declaring to tthat sub* 
stantive law person? In. 
the Mofussil, not sabje0t 
to Hindoo or R̂ ehÔ ddan 
civil law, sKâ l l;)̂ sul?ject* 
The case of native 0on« 
verts to Christianity also 
provided for.

Legis. Cotts.
8 July 1842. 

No. 16 to «3.

    
 



6 o 8 S P E C I A L  R E P O R T S  O F  T H E

N o . 3 .
Lex Loci. which much difficulty existed as to determ ining w hat was th e law  o f  the individual, 

the proposed A c t  o f  the L aw  Commissioners would be h igh ly beneficial. W ith 
regard to Arm enians, the difiiculty was o f another kind; viz., assum ing that the 
law o f  the individual is that o f  Arm enian customs, w hat those customs are ? As 
the Armenians appeared to be desirous o f being relieved from the uncertainty 
attending their own customs, M r. Am os did not collect th at ( if  their wishes were 
clearly ascertained) there would be any reluctance on th e part o f  the Council to 
extending the A c t to this class of persons.

39. A s regards all other European foreigners, M t. A inos thought there wete 
many reasons foP' including them, aftd he did not see that th ey  could complain of 
being subject to the same law  by which they would be bound i f  they w ent to Eng
land, or to any other English colony, especially after becom ing dom iciled. This, 
indeed, was agreeable to the general custom  o f Europe, especially as regarded the; 
transmission o f immovable property.

40. B u t there w ere other classfes o f persons in  India, perm anently or transiently
residing in it, who were neither of European origin nor Arm enians, Mahoraedans 
or Hindoos, even in the most extensive application o f the tw o latter appellations. 
M r. Am os did not suppose that w e should be desirous o f  interfering with the 
usages o f the Parsees, unless a t their own desire ; bu t independently o f this class, 
he doubted whether it  w ould be expedient to  niake further exceptions. As, how
ever, much difference o f opinion existed on th e  subject, M r. Am os advised that the 
consideration of these cases m ight be postponed, so as not to impede the attain
m ent o f gre^t benefits by extensive classes o f  the community, who in various cases 
did not know to w hat law  they ^ere subject, and in others, and sometimes in the 
same cases, were said to b e  governed by laws, th e provisions o f  which no one could 
define with accuracy. . •

4;1. M r. Am os was aw^are th at much difficulty beset the question, where Hindoos 
or Mahomedans became C h ristian ; but he W4s o f  opinion that the principle in such 
qases ought to be, that the parties m ay becom e subject to  British  law, but that 
this should not prejudice any Vested rights in other Hindoos or Mahomedans.

42. O ur President looked Upon the whole question as one o f  peculiar difficulty 
and d e lica cy ; and as it  bore on the interests o f  many classes o f persons, he thought 
it  would be dangerous to legislate until opinions were less divided. In  conformity, 
therefore, w ith his suggestioUj w e have requested the several subordinate govern
m ents to communicate their own opinion, as w ell as'the opinion o f  the Judges of 
the Suddur Courts, and o f  other officers Of ju dgm ent and experience in  the several 
Presidencies on the L a w  Commissioners’ R ep ort and D raft o f A c t.

Extract from a L egislative Despatch from  the Honourable the C ourt o f 
Diirectors, N o. 24 o f 1843, dated 6 th Decem ber..

3iahd42,D r^tActdecianngthoLexLocioftheM  P a^ a. 8 . Y o u  w ill be careful to reportthe Government of the East Indian Company witliout the local juris- ^
diction of die Supreme Courts. to US the further consideration which ffiis

im portant and difficult subject m ay have received.

Lex Loci.

Legislative D epaetment,

N o . 1 5  o f  18 4 5 .

O ur Govem or'-general o f  India in Council.

I n  our letter in this departm ent o f the 6 th Decem ber 1843, para. 8 , we signified 
our wish to be informed o f  your further proceedings on th e subject o f  a  le x  loc i 

for India. W e  have not received any subsequent com m unication from  you on 
that subject, but as it  has been brought to our notice that th e  D ra ft  o f an A ct 
relative thereto haS been published in the Governm ent G azette  o f  th e  29th Janu
ary last, w e think it  proper to desire that no law  for the purpose o f  declaring the 
l e x  lo c i  o f  India m aybe passed before being subm itted for our deliberation, together 
with a fu ll explanation o f the reasons for the proposed enactm ent.

H oSie
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H ome D e p a r t m e n t .— L e g isl a t iv e .

No. 19 of 1845. -------- ----

T o the Honourable the Court o f Directors o f the East India Company.

Honourabie Sirs,
• W e  have the honour to acknowledge the receipt of your despatch in this de- Home Dept., Leg. 

partm ent, dated the 2 1st M ay last, N o. 15, desiring, with reference to the Draft 5 July 1845. 
A c t  published on the 29th January last, that no law lor declaring the le.r loci o f 
India be passed without first submitting it for your deliberation, with a full expla- 

, nation o f the reasons for the proposed enactment.
2. W e  propose to address yoUr Honourable Court more fh lly  on this subject 

' by a  subsequent mail. In  the mean time Vre would beg to refer you generally to 
the Report of the Indian Law  Commissions, dated 31st October 1840, forw^arded 
w ith the despatch from this department, dated the 1st Februapy 1841, N o. 2, 
describing the reasons for the enactment o f  a le x  lo c i for British India.

W e  have, &<?• 

(signed)

F o rt W illiam , 
5 July 1845.

H .  H a r d in g e .
T .  H .  M a d d o c k .  
F .  M i l l e t t ,

G .  p o l lo c k .
C .  H .  C a m e ro n .

• (No. 6 5 3 .)
From  A ctin g  Secretary to the Government o f  Fort S t. George to F .  J .  H a ll id a ^ f  

E sq., Officiating Secretary to the Governm ent o f India, dated Fort S t. George, 
the 6 th November 1842.

S ir,
R efek eing  to your le tter o f  the 8th Ju ly  last. N o. 157, I  am directed by the 

M ost honourable the Governor in Council to transmit to you, for the purpose o f 
being submitted to the Honourable the President in Council copies of letters 
noted below,* containing the opinions of the Judges of the Southern and Centre 
Provincial Courts, and o f  the 2 d and 3d Judges o f the Western Provincial Court, 
on the D raft A ct and Report on the l e x  lo c i  o f India, and to intimate at. the same 
tim e that as soon as the reports of some other officers, for whose consideration the 
subject was referred, are received, a further communication, conveying the sent!- 
•ments of Governm ent, w ill be addressed.

I have, &c.

(signed) J V a lte r  E l l io t t ,   ̂
A® Secv to Gov*.

No. 6.

(No. 1 0 5 .)
From  G ,  S . H o o p e r ,  E sq., Second Judge, for Register, to W a lt e r  E l l io t t ,  Esq., 

A ctin g  Secretary to  Government, Judicial Department, Fort S t. George, 
dated 30 August 1842.

Sir,
I  AM desired b y  the Judges of the Provincial Court, Southern Division, to 

acknowledge the receipt o f  extract from M inutes o f Consultation, under date the 
16th  instant, furnishing that court with copy o f a letter from the Officiating Secre
tary to the Government o f  India, o f 8th ultimo, relative to the substantive law to 
which persons in the M ofussil, not Subject to Hindoo or Mahoniedan civil law, 
should be subjected, together with copy o f a D raft A ct on the subject, and 
requiring the Court’s opinion on the provisions q f the said A ct, as well as on the 
subject discussed in the Report o f the le x  l o c i '” o i  India, copy e f  which was, 
transm itted to them under date the 28th June 1841, and to state, that having 
given their best attention to the said 'A ct and Report, the Judges do not hesitate 
to declare their almost entire concurrence in th e Views of the L aw  Commissioners

throughout.

• From ilegister, Southern Revenue Court, at Trichinopoly, dated SOth. August 1842; from Register of 
the Provincial Court, Centre Division, dated 12th October 1 8 4 2 ; from the Western, Provincial Court, dated 
14th October 1842.

1 4 . 4  H

No. 7.

    
 



6 io S P E C I A L  R E P O R T S  O F  T H E

N o. 3 .
Lex Loci. throughout. T h e  absolute want of a defined lex loci seems to  them  to be w ell and 

satisfactorily made out, as do the facts o f the H indoo and M ahom edan laws being 
from their very nature unfit to  be adopted as such, and th e  la w  o f England* 
modified as circumstances m ay dictate, bein g  that which presents its e lf  to notice 
for adoption with the greatest possible recom m endations, and th e  few est possible 
objections. Hindoos and Mahomedans are proposed to be m ade an exception to 
this arrangem ent; but it  is ju stly  observed, that leaving th e ir  own law s in force 
as regards persons professing the tenets o f those religions respectively, cannot be 
confounded with the assertion that those law s continued, after th e  conquest of the 
country, to bind all Christians and others as lo n g  as they abide, in the country. 
A s  regards the dictum o f  Lord M ansfield, quoted in  the case o f  C am pbell Hall, 
in para. 13 o f  the Report, it  seems to the C ou rt that a distinction should be made 
between persons voluntarily placing them selves under the protection o f the laws 
o f  an unsubjugated independent state, and a people taking possession o f a state by 
Conquest; the latter contingency appearing to authorize th e imposition by th^ 
conquering party o f a lex loci o f thejr own, especially if, as in the case o f Hindoos 
and Mahomedans, the very genius o f the system  o f law  o f the vanquished nation 
is incompatible w ith its ready adoption as the lex loci; w hile the former would 
seem  to  leave the persons seeking such protection subject to  the laws -of the 
country thus voluntarily adopted as the sole lex loci. I t  w ill be remarked, that in 
this observation the C ourt readily adopt the principle laid down in para. 78 of the 
R eport (page 14), and o f the dictum o f L ord  Stow ell in para. 104, and the 
deduction drawn from it  in para. lO d (pages 18  and 19), but m e not equally ready 
to  subscribe to Sir E . R yan’s deduction, as given  in para. 109 (page 19), con
sidering, as above stated, that an alien, voluntarily placing h im self under the pro
tection  o f the law s o f  an unsubjugated (this m ust be assum ed, and the word 
“  dominions,”  used in the para., seem to countenance it) state, would acquire 
a  domicile in such state, so as to m ate  his personal estate distributable according 
to its laws. The C ourt are disposed to agree, that the negative position o f other 
nations than Hindoos and Mahomedans, noticed in the Report, is all that is neces
sary to  bring them w ithin the operation o f  the proposed lex loci, and w ill now 
proceed to notice briefly the D raft A c t subm itted to  th e m ; w ith  reference to two 
sections o f which only have they mainly used the qualifying phrase o f “ almost,” when 
declaring their general concurrence in th e view s o f  the L a w  Com m ission. Those 
tw o sections are X I .  and X II ., which ( if  they rightly understand their drift and 
end) appear to them to  involve ju st such an interference With the Mahomedan 
and Hindoo law as the Law  Commission set out w ith repudiating. I t  is true that 
b y  the renunciation o f his religion a  H indoo or Mahomedan m ay bring himself 
w ithin the operation o f  the lex loci proposed ; and on a first v iew  it  m ay seem but 
ju s t  that once within its pale he should be released from all the pains and 
penalties to which Under his own law  he would be subject as an apostate; and 
this, as regards the individual himself. Would, perhaps, be equitable enough, i f  no 
other interest were in v o lv e d ; but it  Seems necessary to  beat in  mind, that in 
alm ost all instances in  which aseeed er from  the Hindoo or M ahom edan religions 
m ay incur forfeiture, some staunch adherent (or adherents) to  the faith he re* 
nounces becomes entitled, under those law s respectively, to benefit by his d efau lt; 
and to say that such forfeiture in the case o f  an apostate shall cease, because he is 
no longer a Hindoo or Mahomedan, sSems to  be an interference w ith  the rights of 
those o f  the respective sects who Under their own laws would benefit by his 
apostacy, they continuing good and faithful adherents to their own creeds respec
tively, and under such 'circumstances ttqt liable to the provisions o f  this A c t.

W ith  this suggestion the C ourt would respectfully take leave o f  th e subject.

Trichinopoiy, Southern Provincial Court, 
Register’s Office, SO A u gust 184; .̂

(signed) G , S ,  Hooper,
Second Judge, per Register.

(A true copy.)

(signed) Walter Elliott,
AsSecVtoGovb
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Lex Loci.
E x t r a c t  froln the Proceedings o f the Provincial Court in the Centre Division,

under date X2th O ctober 1842.

T he Judges o f the Provincial Court in the Centre Division proceed to consider Mr. Taylor?" 
th e  D raft A c t  which accompanied the extract from the M inutes o f Consultation Mr. Luvre. 
under date 16th August 1842. MuOh delay has unavoidably arisen in recording 
these proceedings, in consequence of the Report on the le x  loci o f India having most 
unaccountably been m islaid; but the Governm ent having complied with the 
request o f the Judges to furnish another copy, with extract from the Minutes o f 
Consultation under date the 4th instant, no further time has been lost in furnish
in g  the required information.

2 . The question so ably and learnodly argued regarding the h x  loci, weuld show 
not only the propriety, but the necessity, o f introducing sttbstantive English law 
throughout all parts o f  British India, in order to meet sUCh questions of law as 
do not concern Hindoos or Mahomedans. A n y  objection which m ight be advanced 
on . the ground o f Lord M ansfield’s decision in 1774, is effectually jnet by the 
prodigious and unexam pled growth o f British authority in India since the begiur 
n ing o f the present cen tu ry ; and what m ight seem strange in the days of Lord 
M ansfield would now be accounted only ju st and expedient,

3 . The vast possessions o f Great Britain in the East, not to mention her colo
nies in the W est Indies and elsewhere, have occasioned a state o f  things which 
can only be likened to the Roman empire in its most palmy s ta te ; and even this 
comparison would very inadequately describe the power, the wealth, the popu
lation  and the resources o f these immense adjuncts to the mother country; A s 
the Romans carried their laws with them into the conquered provinces, leaving 
th e people the full exercise o f  their religion and peculiar customs, so have we 
respected the prejudices and religions o f  the Hindoo and the Mahomedan ; and in 
now  desiring to give a modified code o f our laWS to strangers and inhabitants o f 
th e  country, vŝ ho are w illing to receive them , we in some respects follow the ' 
exam ple of Rome, and may hope to obtain equal celebrity w ith that great and m ighty 
empire. ' .

4 . W h en  wealth and power have passed from the former rulers, and a large and 
opulent class has arisen, differing most essentially from the aborigines of the 
country, and from those conquerors who afterwards obtained the sovereignty, arid 
superseded by the later and more extensive conquests of th* English, it is not to 
b e  expected that those who profess the religiop, and speak the language o f the 
governing power, should be le ft unprotected in their rights and properties, or have 
causes adjudged by laws and customs to which they owe no allegiance, and to 
w hich they are unwilling to  conform.

5 . I t  has long been fe lt as a serious grievance, and most extraordinary anomaly, 
that persons who have ho common interest or feeling with the Hindoos or Maho- 
jnedans should nevertheless be confounded w ith them ; and so early as 1827, the 
question was agitated in the Southern D iv isio n : that being considered at that time 
to be somewhat premature, no good resulted from the movement. That greatef 
and more serious difficulties have not arisen in the provinces under the Madras 
Presidency, m ay be attributed to th efe  not being So many or such w'ealthy families 
o f  this class as in Bengal, and to the local courts being enabled to decide suits 
o f  an ordinary nature, and aH disputes not involving question o f inhmitance or 
other points o f legal intricacy.

6 . T he A c t now under consideration is entitled, from its clearness and sim
plicity, to the warm approval o f every right-judging person. Nothing is so 
necessary in legislating for a widely spread and uneducated population like that 
o f  India than conciseness and plainness. In our present system o f judicature we 
should ever be most cautious to avoid all that is Calculated to confuse or embarrass 
th e Judges and people. I f  the latter be not able most fully to understand the ways 
and means by which they are to obtain redress, and i f  they are compelled to 
seek information and assistance from others better qualified, for instance from 
authorized pleaders, as has been found to be the case even at present, they will be 
m ore or less in the hands of artful and designing men. Forms and niceties o f 
law  add greatly to the labours and anxieties o f  the Judge, and impede the course 
o f ju stice.

4  H 2 L  Our
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N o. 3 . 
Lex Lti'i. 7. O ur great object, and' what the people m ore particularly require, is that sub-' 

stantial and impartial ju stice  should be administered at the least possible expense 
and trouble to the governors and the governed, by allow ing the 2 iillah Judge to 
decide upon all questions, with the exception o f those respecting marriages, 
divorce and adoption, unencumbered by th e  forms and technicalities o f  English 
law, as administered in G reat Britain. W e  afford every means and opportunity to 
the European settler and their descendants o f obtaining speedy and effectual 
redres&for their past grievances : such an object is o f the h ighest importance at a 
tim e when India has opened its vast, and as yet only partially discovered, resources' 
to British capital and enterprise, and one o f the most serious objections and 
difficulties in the way o f improving the agrieulture and habits o f  the natives is- 
thus most happily removed.

8 . The provisions o f Sec. 2 1  and 2 2  o f the proposed enactm ent seem well' 
calculated to relieve a very important and increasing class, the native converts to 
Christianity and their descendants ; it  w ill prove a most acceptable boon to many 
thousands who have hitherto been considered alm ost in the ligh t o f aliens and' 
outcasts, and will so far attach them to the interests and w elfare o f the Govern
m ent as to afford at all times a  barrier against the evil machinations, and tumul
tuous outbreaks o f  the other orders, 'fo  secure their rights and properties was- 
demanded by all the principles of ju stice  and honest legislation, but to have 
conceded this right before it  had been* pressed, and perhaps forced, upon the. 
Governm ent, as it must have been eventually, is a  course o f  wise policy that 
cannot be too highlv commended.

9 .  A s  this is a measure o f the highest importance, and one nearly and greatly 
affecting all Enropean settlers and missionaries, it  was considered advisable to" 
obtain unofficially the opinions o f A . N . G roves, Esq., who possesses extensive 
plantations o f the m ulberry tree and sugar caue, and is engaged in making silk 
and sugar with a large "establishment under his control, and o f  the Rev. Mr.' 
B ilderluck, who has lo n g and zealously laboured as a m issionary among the 
inhabitants of the C h ittoor district, and is intim ately acquainted w ith  the means 
and habits of the people'generally, besides having a large body o f native Christians, 
under his immediate charge, i t  was also Considered expedient to consult with. 
A . E . A ngle, Esq., the !? li]lah  Judge qf C hittoor, an bid, a  valuable and experienced, 
servant o f  the G overn m en t; and it is m ost gratifying to state that all these gen-, 
tlem en gave the proposed A c t  their most unqualified approbation.

10. I t  is not necessary to  g ive  their letters entire ; it w ill be sufficient i f  a few 
extracts are taken from them. M r. B ilderbeeck writes th u s : “  The disabilities 
to which natives at this and other places are subject on renouncing heathenism, is‘ 
a m atter that has occupied the attention o f  all good m e n ; and it w ill be no small 
consummation o f their efforts to relieve theni from such disabilities when 1 1 ,and 
12  provisions of this A c t  are carried into effect. H itherto, indeed, in the case of 
such converts, the Hindoo and Mahomedan law s were applied to them as if  they 
were the le.v lo c i, to w hich alone,they w ere to  bow without a shadow of reference 
to  their altered positions as Christians, or any deference to the new  and important 
relation in Which they now  stand to B ritain , her Sovereign, her Church, and heij 
institutions. Ih u s  Christianity, which in its  very chatacter is designed, under 
G od’s blessing, to m ake better citizens and subjects o f mankind, is made to 
introduce a strange anom aly into this country, and that, too, a country under. 
British rule, by m aking them, oh a  profession o f its faith, but h a lf  citizens and 
Subjects, by the cruel disabilities tq which they are made subject, and the forfeiture 
o f inheritance and property to which they are exposed, according tn  the enslaving 
and degrading requirements o f  either Hindoo or Mahomedan law . A s  i f  the 
reproach these converts have then naturally to endure from  their heathen 
neighbours on a renunciation o f  caste were not enough, th ey  m ust needs even 
be stripped o f their natural rights of property and possession, and tUrUed out o f all 
their privileges o f citizenship to  wander about in the wide w oiid  as vagrants and 
the offscouring o f society. W hy. persecuting and pagah R om e would blush at 
such d eed s; for we have imperishable proofs o f  her desiring to maintain even^ 
handed justice even in the worst of times towards the Christians ; nor do we find 
anything in the Roman law  which deprived any one o f his native privileges merely 
because suOh had changed his creed, provided that as citizens th ey  reverenced the 
emperors. And Adrain, who succeeded Trajan, so early a s 'A . n. 1 1 7 , expressly

forbade
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forbade that any Christian should be persecuted or disturbed in their lawful 
enjoyments without ca u se ; he was willing to punish Christians equally with 
other men i f  they violated the laws of the state, not otherwise.”

1 1 .  M r. Groves says, “  T he principle laid down of establishing the utmost 
e x te n t of uniformity in̂  the administration and character of all substantive law 
th at is consistent with equity, is a point most earnestly to be pursued, both for 
th e sake o f those who are subjected Und those Who administer the laws, as giving 
a  definite simplicity to legislation, the want o f  which now is so deeply felt in this 
country from the unexampled transition from an endless variety o f small princi
palities with peculiar Jaws to the rule o f one immense empire. Relative to the 
m atters contained in Section 12, limited as they are by 10  and 1 1 , is, I  think, as 
m uch as legislation ought to  attempt at first. O f  course the terms o f these three 
sections are extrem ely general, but this is all perhaps that could be ventured on 
till practice leads by precedents o f adjudged cases to establish specific judgments 
on particular points. I  would, however, suggest that the questions o f the marriage 
o f  Christian natives should be considered, both as to what was essential to con
stitute this important relation legal, and, secondly, to define clearly in what way 
alone and for what causes it  could be dissolved, as a most exceedingly loose 
practice o f ■ disruption o f  this sacred bond is growing into use among native 
Christians from the want o f some definite and intelligibly expressed law of 
divorce. It was only a fbw weeks since that a very respectable young man came 
to  me. with the recommendation o f the missionary with whom he had been 
labouring, to obtain a wife from among the native Christians o f  the place; he 
said he liqd been married before, but that his wife had behaved very ill and left 
him. On his Iieing asked how he considered him self free to marry, he said he 
had received a paper o f divorce from the head o f the police at Ma<Iras, who was-a 
heathen man. I, o f  course, felt unable to accede in any measure .to his wishes, 
or those o f the missionary friend who'had recommended him .”

12 . On the same subject M r. Angels writes: “  The only comment I Would offer
ju s t  now respects the expediency of removing thu obstacles to justifiable divorce 
as concerns all, except Mahomedans and Hindoos, within our Indian possessions, 
as an exception to the application o f the substantive law o f E nglan d; it should 
be established as their right to obtain a divorce from the Sndder Adawlut in the 
cases o f complaints froni the Mofussil, and from the Residuney Courts, and those 
w ithin their limits, in filing copy of a sentence involving convictions o f adultery. 
I  have been assured by that highly gifted pastor, Mr. Hands,* that much embar
rassment was experienced on this head in instances o f converts; and Mr. Moraul j- 
applied to me recently on the subject.”  .

13 . These opinions are very valuable in themselves, and show an earnest wish 
'among all enlightened persons to promote useful and beneficial measures for the 
amelioration o f the condition of the native inhabitants, and o f those who have 
com e to take up a permanent residence in India. The question moved by 
M r. Groves and M r. A ngels requires immediate and earnest attention t and the 
mode o f  proceeding by obtaining a conviction for adultery in a local court, and 
then applying for divorce to the Sudder Adawjut, as suggested by Mr. Angels, 
would be very advantageous, and, i f  extended te  Europeans by a specific A ct o f 
Parliament, save a vast deal o f anxiety, delay and expense, which the preseiit 
process occasions. T his may, however, be advancing too rapidly; arid we must 
be w ell content, and ought to be very thankful, for the improvement in legislation 
promised in this A c t. borne more Specific instructions would appear to be neces
sary in regard to the rules and laws specially applicable to inheritance of real and 
moveable property o f Europeans, their descendants, or native Christians; but 
these may possibly be formed after the A c t  ha$ come into full operation; and 
w hen a number of decisions may be collected so as to form a table o f precedents, 
as pointed out in Mr. Groves’s communication, each Zillah Court Should be directed 
to  form a simple and clear record of their several decisions, with an index, and 
the Sudder Adaw lut should, from the whole mass of decisions, select such as 
w ould form a rule o f guitlance and instruction to  all future Judges.

• . O rd e re d ,

*  A missionary, who has lon̂  and indefatigahly been labouring among the heathen.  ̂ ; , ■.
A clergyman of the Estabiished Chnreh, aud lately chaplain at Arcot.

’ 4 H 3
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No. g.

O r d e r e d ,  T hat an ex tra ct from these proceedings be Sent to  t^ie A cting Secret 
tary to G overnm ent, to  be laid before th e M ost H onourable th e Governor in 
Council.

(True extract.)

(signed) W .  B .  H a w k in s ,
R egister.

( A  true copy.)
(signed) W a l t e r  E l l i o t t ,

A c tin g  S ec ’  ̂ to  Govt.

O pinion of th e Second and Third Judges o f  the W e ste rn  P rovincial Courten the 
Provisions o f the D raft A ct, received v?ith the E x tra ct from  th e M inutes of Con
sultation, under date the 16 th  A u gust 1842.

I n  obedience to  the resolution o f  Governm ent, contained in  the extract froin 
th e M inutes o f Consultation under date the 16th A u gust, d irecting that the Judges 
o f  the Sudder A d aw lut, the Board o f  Revenue, and the P rovincial Courts do 
subm it their opinion on the subject o f th e  R eport o f  the m em bers o f  the Law  Com-̂  
mission on the l e x  lo c i o f  India, as vrell as in  the A c t  drafted upon the principle of 
th e four first recommendations o f that R eport, the undersigned, the First Judge 
being absent on Circuit, have the honour o f  stating that th ey  have given their 
best consideration to the Report, and entirely concur in th e opinion recorded 
th a t neither the H indoo nor M ahomedan L a w  can be considered to be the lex  lo d  

o f any part o f British India, and that as th e principles upon w hich the laws and 
systems o f tliose nations are founded are SO u tterly  unsuited to  strangers, and as 
up to the present period all persons not subject to H indoo or Mahomedan law 
have had no defined or acknowledged la w  upon which their claim s have to be 
decided, that an enactm ent which specially provides for the case o f  such individuals 
is necessarily called for.

T h e  nine first sections o f  the A c t  now draw n up, appear to  m e e t the object for 
w hich they are requ ired ; for w hile the conditions o f Section 2 prevent the peculiar 
law s relative to  marriage* divorce or adoption o f any person professing in good 
faith  any religion other than the Christian religion, being interfered with, they 
expressly provide for the claims o f  such persons being adjudicated upon according 
to  the substantive law  o f  England.

B y  the 10th and tw o following sections i t  is proposed to  afford a  remedy for the 
grievances p f those who renounce the H indoo and M ahom edan religion, and as it 
appears to be the express wish o f Governm ent that such an enactm ent should be 
framed, and to have been in force in Bengal since the year 1 832, the undersigned are 
-not prepared to bring forward any objectiun to uniform ity in  this point throughout 
the territories o f the E ast India Company.

G .  B i r d ,  2d Judge.
H .  M o r r i s s ,  3d Judge.

(signed)

Tellichprry, 14  O ctober 1842.

T o the Secretary to  Governm ent in the Judicial Departm ent, F ort S t. George.

( A  true copy.)
(signed) W a lt e r  E llio t t ,

A c ts  Socr to  G o v ‘ .

(No. 1 5 8 6 .) '
From  the Secretary to  the Governm ent o f  Bengal to T .  B .  D a v i d s o n ,  Esq,, 

OflSciating Secretary to  the Government o f  India, H om e D epartm ent, dated 
F ort W illiam , 23d O ctober 1843.

Sir, ♦  , ■
In compliance w ith the requisition conveyed b y  M r. H alliday’s Letter, No 67, 

dated the 8 th J u ly  1842, I  am directed by th e Honourable the D ep u ty  Governor 
o f Bengal to transmit, for the information o f the Supreme G overninent, tfie accom

panying
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■ panying copies o f  letters, as below*, containing the opinions of the Sudder Court, 
the Sudder Board and Superintendent o f  Police, L . P., on the D raft A ct and 
R ep ort o f the L aw  Commissioner for fixing the le x  lo c i  o i  all places in the 
Com pany’s territories without the jurisdiction o f  H er Majesty’s Courts.

2 . T h e authorities above referred to, do n ot appear to entertain any objection 
to  th e measure. T he D eputy Governor is o f  opinion that the exception in 
Sec. X .  should be so worded as to include not merely Hindoo and Mahomedans, 
th e  first o f which terms is o f very indefinite meaning, but all A siatic  sects who, 
lik e  Hindoos and Mahomedans, have a religious law o f their own, i, e. a law which 
is part o f their religion. A s  the draft is now worded, Boodhists, Jaines and Seikhs, 
called  heterodox Hindoos in the note to the section, besides impure Hindoo or 
quasi Hindoo castes, and other sects and tribes, some o f whom in right perhaps come 
under the denomination o f heterodox Mahomedans, and even, others, neither 
related to Hindoos nor Mahomedans (such for instance as the Jews), would be sub
jected  to modified English law as the “  le x  l o c i a  result which, i f  they possess a 
religious law  of their own, capable o f being ascertained and administered, would 
probably be extrem ely distasteful to them, and indeed manifestly unjust and 
inexpedient, and therefore to be avoided i f  possible.

3 . T he 8th Section o f  the Draft A ct relates to a description o f court not yet 
established, and w ill therefore probably be omitted, especially as it  does not appeal; 
necessary to the working o f  the A ct. I f  his Honour desires me to say the Supreme 
and Sudder Courts could, as is much to be desired, be amalgamated as one 
Suprem e Court o f Appeal for the whole or a part o f the Presidency, the Colleges 
o f Justice alluded to in the Section in question would scarcely be wanted, and the 
effect, his Honour is satisfied, would be a general improvement in  the adminis
tration o f justice.

1 h a v e , &C.

(signed) F .  J .  H o l l id a y ,

Secy to the Govt ofB*.

N o. 3 . 
Lex Loci.

(No. 3 2 9 .)
From  the Secretary to the Sudder Board o f Revenue to F ,  J .  H o l l id a y ,  Esq.,

Secretary to the Governm ent o f Bengal, Revenue Department.

Sir, Fort W illiam , 2i7 August 1842.
■ I  AM directed by the Sudder Board o f Revenue to acknowledge the receipt of 

your letter o f the 12th instant. No, 1838, together with copy o f a D raft A ct, defining 
the law  to which persons in the Mofossil, not being Hindoos or Mahomedans, T. R. Davidson ane 
should be amenable, and in reply to state, for the information o f the Honourable J. Lowes, Esqrs. 
the Deputy Governor, that the provisions o f the proposed A c t  appear to the Board 
to be unexceptionable.

I  have, & c.

Nd. 1 1 . 
Mis. Dept. 
Present:

(signed)

Sudder Board o f Revenue, 27 August 1842.

E .  C u r r ie ,
Secretary.

(No. 3 3 0 8 .)
From  the Register o f the, Dewanny A daw lut to F .  J .  H o l l i d a y ,  Esq., Secretary 

to the Governm ent o f Bengal in the Judicial Department.

Sir, F ort W illiam , 9 September 1842.
I  AM directed to acknpwledge the receipt of your letter. N o. 1037, dated Sud. Dy. Adt.

1st ultimo, together w ith the D raft A c t  and Report of the Law Commissioner 
w hich  accompanied it. • q

2. In  Warner and
^ ^ ------------------------ -------;;-------------------------------------------------------  J. F. M. Reid,
• From Secretary, Sudder Board of Revenue, No. 329, dated 27th August 1 8 4 2 ; from Registrar, Sudder EsqrS., Judges, 

ôurt. No. 8308, dated 9th September 1842; from Superintendent of Police, L. P., No. 1899, dated 1st 
September 1843.

14. 4 H 4
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2. In reply, I  am desired to com m unicate the opinion o f  th e  Court, that a h w  

o f the kind, fixing th e l e x  l o c i  o f India, is urgently  required, and that, in a thep- 
retical point o f view , the A c t  proposed is w ell adapted to  th e object in vie'stf. 
T h e Court, however, would wish to see the A c t  providing for its  practical operation 
before they give any decisive opinion as to its adoption. ,

I  have, & c .
(signed) J .  H a iv k in S t  R e g ^

(N o. 1 8 9 9 .)
'From  the Superintendent o f  P olice, L o w e f Presidencies, to  F .  j .  H a l l id a y ,  Esq,, 

Secretary to the G overnm ent o f B en gal.

Sir, B allygun ge, 1 Septem ber 1843,
I n  reply to M r. U n d er Secretary Tnrnbull’s le tter, N o. 12[)4, o f  the 28th ultimo, 

callin g m y immediate attention to M r. D ep uty  Secretary Torren’s letters, No. 
628 and 793, of the 1 st A u gust and 3d O cto b er 1842, regarding the Draft Act 
and Report o f the L a w  Commission for fix in g  the l e x  l o c i ”  o f  all places in the 
Com pany’s territories w ithout the jurisdiction o f  H er M ajesty’s Courts, 1 have the 
honour to acquaint you, that concerning the very im portant questions contained in 
the papers referre^d to m e to be exclnsively  confined to  civil rights, and not to the 
introduction o f any law  affecting the crintinal or police jurisdictions, I did not 
consider m yself com petent, either from m y pi’evious em ploym ents or experience, 
to  enter into an inquiry regarding the benefits to be derived from, or the facilities of 
introducing, the measures proposed, and therefore did not rep ly  to the call made 
to  m e.

2. E ven now I feel great deference in offering an opinion on matters of such 
im portance, unconnected with my former or present pursuits; bu t after considering 
attentively the proposed, law and the R eport o f th e  L aw  Commissioner, I think 
that there will not be m uch practical difficulty in introducing the measure, or 
m aking it work w ell after sotfie little  tim e ; and that it w ill afford great satisfaction 
to  those classes for whose benefit it is to  b e  enacted,-adm its, I  think, o f  no doubt.

I  have, & c.

(signed) W .  D u m p i e r ,

Supd* o f  Police, L . P.
(True copies.)

(signed) A .  T u r n b u l l ,
U nder Secy G o v ‘ o f  Bh

(No. 23  o f 1 8 4 0 .)
No. la. • From  th e  Secretary to the Governm ent o f  Bom bay to F .  J .  H a lU d a y ,  Esq., 

Officiating Secretary to Governm ent o f  India in the L egislative  Department, 
dated Bom bay Castle, 7th A ugust 1843.

Sir,
Jud. Dept. W it h  reference to your letters, dated th e 8 th o f Ju ly  and 16th  o f  September 

last, No. 158 and 232, I  am 'directed by the Honourable the G overnor in Council 
to forward a copy o f  the documents noted below,* containing th e sentiments of 
this Governm ent, o f the Judges o f the Sudder Adawlut, apd o f  th e local autho
rities, in regard to the llep ort o f the Law  Commissioners on the substantive law 
to which all persons in  the Mofussil not subject to Hindoo or Mnhomedan law 
should be subject.

I  have, & c.
(signed) J .  P .  W illq u g h b y \

Secy to Gpvh

(No.

• Letter from the Register of the Sudder Adawlut, dated 7th March, with Euol,, Minutes h y  the Honour
able Mr. Anderson, dated 23d March 1843.
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(Nq. 475 of 1843.)
From  the Register o f the Sudder D^wanny Adawlut to the Secretary to the 

Governm ent o f Bombay, dated the 7th March 1843.'
Sir,

I n reply to your letter. N o. 1866, o f  the 24th August last, •with accompaniments, 
I  have the honour, by direction o f the Judges o f  the Sudder Adawlut, to forward, 
for the itiformation o f the Honourable the Governor in Council, th e ' substance 

’ o f  th e  opinions entertained by some of the authorities in the Mofussil, to whom 
reference, as requested in your letter, has been made in regard to the Report of 
the L aw  Commissioners on the substantive law to which all persons in the Mo
fussil, not subject to Hindoo or Mahomedan law, should be subject, and also in 
reference to the draft o f the proposed A c t  framed upon the principles advocated 
in the Report.

2. W ith  the above opinions, I am instruqted to submit copies o f  the minutes 
o f  the members o f this court upon the subject above referred to,

3. . M r. J . W arden, th e  Judge o f Poonah, agrees fully with the Commis
sioners as to  what is the “  le x  loc i o f India,”  but anticipates a serious evil in the 
objection pointed to in the Report, viz. “  the difficulty which the Mofussil Courts^ 
from unavoidable defects o f  technical know ledge, 'Will find in shaping their equity 
according to that' law, in W’hich they are inexperienced.” To^^his obstacle M r. 
W arden adds another, though it is one which talented energy w ill overcome, the 
unacquaintance, for the most part, of H er M ajesty’s Judges with the vernacular 
languages o f I n d i a w i t h  a view of counteracting the former evil, he suggests 
that the new. A c t should be accompanied with a supply of statutes and books on 
the substantive law of England, and that young men entering the Judicial branch 
o f  the service should be called upon to satisfy the Government that they have 
studied the laws which it  w ill be their duty to administer, by undergoing an exami
nation. M r. W arden, in conclusion, remarks that the enactment may require a  
provision for cases in which one party in a cause may be a Hindoo or Mahomedan, 
and the other a person entitled to the law of England.

4. M r. Andrews, the Judge o f Ahmedabad, considers the A ct w ell suited for 
the purpose for which it  is intended; bu t since the due administration of the new 
law  by  the Mofussil C ourts w ill, in his opinion, be attended w ith the greatest 
difficulty, he thinks that a  provision should be rinade for the appointment o f an 
English, la'wyer to declare, when reference may be necessary, what the substantive 
law  o f  England lays down in particular cases^

5. M r. Brown, Judge o f  the Konkah, is o f  opinion also, that the advice and 
assistance of an English law yer will be necessary, since otherwise parties appealing 
to  the new law would virtually be denied the hope o f obtaining justice, .excepting 
from th e last court o f  appeal, to which the poverty of some might preven,t their 
carrying their cases.

6 . H e suggests that in a court, such as the College o f Justice, composed of Judges 
o f both H er M ajesty’s aqd the Sudder Coqrt, mnch harmohy would not prevail,’, by 
reason o f  the difference in the rules and forms observed by each, and the novelty 
which would be experienced by Judges new ly appointed from England, in the 
procedure adopted and language used in this country.

7. H e further adds, that in his opinion it would still'be sufficient, in the few cases 
which are likely to arise in  this Presidency under the new A ct, to obtain the 
opinion of the Advocate-general, without having recourse to the institution of a  
C ollege o f Justice.

8 . M r. Richai^dson, Judge o f  Surat, considers that the proposed A c t  would be 
o f  general benefit, but that i f  under it suits w ill sometimes involve points, which, as 
suggested in .the Honourable M r. A .  Am os’s M inute, only an English lawyer can 
decide, it w ill be impossible for the Zillah  Judges to administer the English sub
stantive law, #•

9. M r. Pringle, magistrate o f Candeish, after premising that the nature of his
duties, and the circumstances o f the parts o f  the country with which he has been 
connected, have not been such as to afford an extensive opportunity of testing the 
probable practical operation of the A ct, remarks that, on abstract and. general 
• 1 4 . • 4 1  grounds.

No. 3 .
Lex Loci.

No. 1 3 .

Jud. Dept. 
Present: 

G, Giberoe and 
J. Pyne, Esqrs.
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grounds, the expediency o f  introducing a law, and that th e  substantive law of 
England, appears to  him to have been very  satisfactorily established by the argu
ments adduced in the Report o f the Commissioners.

10. M r. Townsend, magistrate o f  B elgaum , concurs in th inking that the diffi
culties now existing, as stated in the D raft A c t  and the Report, and arising from the 
absence o f a well-defined substantive law  o f the place, are r©al; but suggests that 
they have not been hitherto much fe lt at places so distant from  the Presidency as 
B e lg au m ; still ho considers that ^ e y  require remedy. 'H e  also remarks, I was 
prepared to start a question as to the operation o f  the ne'^r la w  upon “  Jains ” and 
“  L in g a y u t s b u t  in the 3d note to the A ct, I  observe th at “  Jains and Buddhists 
are considered as h e te r o d o x  Hindoos ” (by the B r a m in s ,  I presume), and this clause 
would appear to provide for the case o f Lingayuts.

Bombav, Sunder Dew anny Adawlut, 
7 M arch 1842. '

I  have,' & c.

(signed) W .  H .  H a r r i s o n ,

Register.

-M iNUTS'by A .  B e l l ,  Esq., Puisne Judge, dated 25 January 1843.-

T h e  information called for from the M ofussil, on the R ep ort o f the Indian Law 
Commissioners on the substantive law, to which persons, not Hindoos or Maho- 
medans, should be subject, having been received, our opinion is alone required 
before subm itting it to Governm ent.

M y  opinion is, that the law  of the nature contemplated is  m uch required, though 
at the same time I  am fain to admit that I anticipate some difficulty in carrying it 
out in th e forms proposed, although !nost probably less difficulty arises here than 
at the other Presidencies, particularly B engal.

O n doubtful points, referring exclusively  to  English law , th e  opinion of the 
Governm ent legal advisers may be obtained as heretofore, or, i f  it  should be found 
to  enhance his duties, that o f the. Remenabrancer, tin appointm ent lately created. 
T h e  most serious objection, however," w hich strikes me, is th e w ant of a provision 
for cases in  which Hindoos and M ahom edans are brought into litigation with a 
person subject to the law  o f England ; our code provides for this by declaring that 
the law  to be observed in the absence o f A c ts  and Regulations is to be that of the 
defendant. I w ill ju st instance tw o or three cases which have come within my 
observation:— -

1 . The case) o f a  silk-m anufacturer at Surat, who was baptized, but whose body 
was seized at his death by Brahmins and some members o f  his fam ily, and carried 
away ill opposition to the efforts o f  those whose faith he had becom e a convert to, 
and was burned by his caste ; the man h im self having expressed a strong desire to 
f>e buried as a Christian.

'2 .  A Brahmin at Ahm ednuggur was bap tized ; he had then one child four or 
five years-old’. H is w ife in a clandestine m anner carried this child. She 
afterwards had another ehild , born after the father had becom e a Christian. The 
m other refuses to give up either o f th e children, although th e  father js  very 
anxious'to bring them  up in the Christian religion. H e h a slje e n  dissuaded, from 
filing any suit for the recovery of his children, as he would not be  lik e ly  to recover 
them, but they would be treated as though their father was dead, he being con
sidered dead by the Hindoo law.

3. A  young Brahm in fem ale is betrothed to a  young m an.who has been baptized, 
and has therefore lost caste. She w ill not follow her husband a t  present, but is 
considered a widow, and must so remain for l i f e ; she is about 15  years of age. 
W h a t course should be pursued, should she persist in refusing to  jo in  her husband, 
to relieve her from the effects of the Brahm inical regulation, w hich  sentences her 
to perpetual widowhood ?

Section 1 0  o f the D raft A c t provides, th at no Hindoo or M ahom edan shall by 
renouncing his religion lose any rights on property, or deprive any other person 
o f any'rights in property. -

H ow
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H ow  would this affect the relations o f a convert who, as the eldest son, inherits 
fam ily property?

T hese are the only observations I have to offer on the Draft A ct submitted for 
pur opinion.

(signed) A .  B e ll .

No. 3 .
Lex Loci.

M inute by-G, G ib e r n e ,  Esq^, Puisne Judge, dated 27 January 1843.

T he Draft A ct permits so great a latitude in the application o f the substantive 
law  o f England, that I  should not anticipate any considerable difficulties in 
p ra ctice ; a few of the latter, however, would, I think, arise, and those I shall point 
out. W ith regard to the great latitude allowed,.! would instance Sec. 1 of the 
A c t, which allows only “  so much o f the substantive law of England aS is appli
cable to  the situation o f the people o f the said territories.”  There is a wide field 
for the judgm ent and discretion o f the Judge, so extended, indeed, that this law 
m ight beOome for many years a dead letter.

Again, in Sec. I I I . “  Any  ̂ case may be decided according to^any good and lawful 
local customs here we have a law governed and controlled by.a good and lawffil 
custom ; th is,I copceive, is 'in  direct opposition to the principle and just applica
tion o f a law ; for it  appears to me that no custom or usage should run counter to 
or govern a la w ; and what a vast field is open to the judgm ent and discretion of 
the Judges in deciding w hat is “  a good and lawful custom and what is n o t! The 
Judges preside here in a  country wherein custom and usage are referred to as the 
controlling power o f every act and transaction; the law, therefore, becomes a dead 
letter, and all that the Judges will have to decide is, whether the custom is 
“ g o o d ” or “ lawful,” and which will be a difficult point, and occasion a gi’eat 
variety  o f decisions.

T he Parsees and native Christians, & c. have adopted customs in the absence 
o f  any law immediately applicable to them, and it has been usual to obtain in
formation regarding their customs from the Punchayet of the caste o f the former, 
and from the priests o f the persuasion o f the latter. I  do not think that either 
w ill be satisfied with the innovation of introducing the substantive law  o f England 
in supercession o f the customs they have hitherto follow ed; and frotu what I have 
gathered of the sentiments o f the Parsees in regard to this subject, i t  appears to 
m e that they are far more desirous o f having a law peculiar to themselves, par
ticularly  in regard tp the inheritance ofproperty, and which I  understand was agitated 
some years ago, and submitted to the Judges o f the Supreme Court o f Judicature.

T h e  substantive law p f England will doubtless be preferred by all European 
B ritish  subjects. They are, however, amenable to the courts o f the native Judges, 
who have no knowledge o f that law, and at present no means pf obtaining it. The 
European Judges could, and doubtless would, acquire some knowledge on the 
subject, and'could refer to published works and authorities; but to ensure a proper, 
application o f the law, the same procedure should be directed in suits of this * 
description, as is now followed in those in which points of law  arise in respect to- 
Hindoos and Mahomedans ; viz. that a law officer shbuld be appointedi^to whom 
all questions regarding the substantive law o f England might be referred, in the 
same manner as questions in points of law are now referred to the Hindoo abd 
Mahomedan law officers respectively.

The detailed procedure for appeals, as provided for in Section 8 , to the College 
o f Justice,-is not sufficiently defined to enable roe to form an opinion ; but i f  it is 
intended that they shall be carried on according to the costly mode adopted in the 
Supreme Courts, it w ill either be most severely felt by the many, poor o f the dis
tricts, or be a heavy charge to Government, or amount to a denial o f  justice 
altogether.

I  am o f opinion that the instances adduced by M r. Bell would come under the 
provisions of Sections 1 0 , 1 1  and 1 2 .

In  the first instance, the deceased would be entitled to the rights o f hiS per
suasion, Christian burial.

In  th e second instance, the father by renouncing his faith does not lose his 
rights, and could, therefore, recover his children.

"So likew ise could the husband, in the third instance, recover his wife.
T h e new  law, however, would be in opposition to the Hindoo and Mahomedan 

laws, in regard to the sale o f  property by the Hindoo pr Mahomedan heirs to a
1 4 . 4 1 2  , deceased
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deceased debtor, i f  made to a person, an European for instance, or other person 
imder the substantive law  o f England. B y  the Hindoo and Mahomedan- laws the 
heir cannot sell the property o f the deceased debtor until the debts are paid, and 
i f  sold, the property is recoverable by the cred itor; but i f  an European or other 
person under the substantive law of England purchased th e property, he would be 
entitled to keep it by the law under which he was living.

■ (signed) G .  G i b e r n e .

M inute by J . P y n e ,  E sq., Puisne Judge.

The facts and arguments adduced in favour o f a le x  lo c i  adapted to the condi* 
tion o f  the increasing classes o f India, who are not governed by the Hindoo or 
Mahomedan law, are apparently so conclusive as to preclude the exercise o f dis
cussion.

That the English law  under certain modifications is fitly adapted to the purpose 
in view, can be competently judged o f by those only who from education are 
versed in its principles and qualities. In deference*to the comprehensive talent 
which has produced so learned a dissertation on the lâ V o f nations, inclusive of 
English law, it will not be unbecoming to lay  aside impressions derived from our 
lim ited acquirements in thp jurisprudence o f  England, and unreservedly receive 
th e opinion expressed in the following extract; “ W e firmly beli6Ve that English 
law , taken together w ith the supplemental and corrective o f English equity, con
stitutes a body of substantive law which is hot surpassed in the qualities for which 
substantive law is admired by any o f the various systems undpr which men have 
lived.”

T h e proposed relaxation of the, substantive law through the provisions con
tained in Sections 3 and 5 o f the Draft A ct, and the exemptions enacted iii Section 
2 , appear to me o f great value, and calculated eminently to accommodate it to  
the circumstances of the country, especially in cases wherein the tenures of land, 
which are governed by a, variety of Usages irrespective o f law, form the subject o f 
inquiry, and in a special manner to reconcile those to the change who would ill 
have brooked the casting aside and repudiating usages and customs which their 
ancestors and selves highly cherished and prized.

T h at cases of difficulty may arise in the administration o f conflicting laws is to 
be expected, but not greater^ perhaps, than has hitherto obtained,, the remo val o f 
which, however, I  am  o f opinion, w ill be m uch facilitated through the latitude 
allowed by the sections I have coUsidered.

T h e Only serious obstacle that occurs to m e to the introduction o f  tfle substan
tive law is anticipated by the Commissioners, when they observe, “  There w ill 
remain too, perhaps, what is incapable o f  complqte correction, the inexperience o f  
the Mofussil Judges in  English law.”  T he suggestion contained in the minute 
o f the Honourable M r. Amos seems adequate to the exigency. T hat some such 
expedient must be resorted t» is clear, as a case' may proceed through the original 

'.hearing, and one stage of appeal* without the Judges or the parties being ac
quainted with the law that may be ultim ately applied in the appeal o f last re s o rt; 
and should the embarrassing eveut ever Occur that 'English. lawyers obtain adm is
sion to the court, it  m ight present the spectacle o f a pleader dictating the law  to 
the flench, and by force o f  adventitious knowledge compel an* assent to  that which 
m ay be unsouud, and, for what the Judge know^s, abrogated law.

(signed) j .  P y n e .

(True copies.)

(signed) W .  H ,  H a r r i s o n ,
R egister.

(True copies.)

(signed) J .  P .  W il lo u g h b y ,
Secretary to G oyem m ent.

M i n u t e
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Minute by the Honourable M r .  ' A ,n d erson , dated the 23d.

6 3 1

The Draft A ct appears to me to introduce the English law to be the substantive 
iaw  o f  the place to those who have no law, but may have customs, with every due 
Caution.

In their Rel>ort the CompaissiOners state that, in their future proceedings, in 
regard to substantive law, -they will be confined to the preparation o f these codes, 
founded upon the three laws, Hindoo, Mahomedan and English.

T h e code o f English law thus prepared as one of these codes, devoid o f techni
calities, made applicable to the.circumstances o f the pepple, and reduced into one 
body o f law, will doubtless remove all those difiiculties that m ight be anticipated, 
as well to those administering the law, as to those to whom it m ight be administered, 
from a general introduction of English law, as it  is administered in the Courts o f 
W estminster H all, and taking date from the time of W illiam  the Conqueror.

On the side o f India, o f the classes who have not a written law, the Parsees, 
i f  not the most nunierdus, are the most'W ealthy and the most influential. They 
have for «ome time desired to have  ̂ w ritten law framed for this sect.

I  do not think it  is the English law they exactly w a n t; for instance, in respect 
to  their widows and daughters, in regard to their share in inheritance when a naan 
dies intestate. * . - /  . ,

T he prepared code of English law  m ay, however, better satisfy them, and 
doubtless the Commissioners vdll give due consideration to any exceptions they 
m ay desire to  have made in favour o f these sects, -if such exceptions appear to be 
reasonably required, and not be inconsistent with the leading principles of justice 
that pervade the English substantive law.

(signed) G .  ■ A n d e rso n .

(True copy.)
(signed) P .  W illo u g h b y ,

Secretary to Government.

(N o. 2 8 4 6  o f 1 8 4 3 .)
From  R. N .  C .  H a m i l t o n ,  Esq., Secretary to Government o f  N . W . P . ,  Agra, to 

T . R ,  D a v id s o n ,  Esq., Officiating Secretary to the Government o f  India, Home 
Department, Legislative.

Sir,
W ith reference to M r. Officiating Secretary Halliday’S despatch, No. 159, o f 

the 8th July last, I am directed by the R ight honomahle the Governor-general 
to  forward to yon, for submission to the Honourable the President in Council, 
transcripts o f letters from the gentlemen whose names appear below*, containing 
an exposition o f  their sentiments and opinion on the "substantive law, to which 
persons in the Mofussil, not subject to  Hindoo or Mahomedan law, should be 
subject, and to state that the Governor-general has no objection to the passing’ of 
the proposed laW. * -

I have, &c.
(signed) R .  C .  H a m il t o n ,

Agi'a, 5 June 1843. Secretary to the Government, N . W . P .

No. 3 .
Lex Loci. 

No. 14.

No. »5-

J(id. Dept.

No. i5 .

S, D. A. N . W . P .
Present;

B. Tayler,
G. P. Thompson 
alid F. Currie,

’'(No. I,.’ in  No, 2846  o f 1 8 4 3 .)

(N o., 1871.) . ’
From M .  S m ith ,  E sq ., Registrar to  the Court of Sudder Dewanny Adaw lut,

Allahabad', to R .  N .  C .  H a m ilt o n ,  Esq., Secretary to the Honourable the L ieut.- 
governor in Judicial Department, N . W . P®., Agra.

Sir, , ^
I AM directed to acknowledge, your letter, N o. 1564, o f 18th ultimo, sending a Esqrs., Jutfgea. 

D raft A ct prepared by the Law  Commission, in reference to part of their printed 
Report, dated 3 1st October 1840, on the substantive law, |b which persons in the

JViofUssil,

• Register, Sudder Dewemny Adawlut, of 23d September 1842; My. J. Thomson, of 12th September 1 8 4 2 ;
Mr. W. J. ConoUy, of 24th September 1842 ; Major W. H. SleemaB, of 8th October 1842; lieut.-colonel 
J. Sutherland, of 14th October 1842; Mr. A. W. Beghie, of 27th April 1 8 4 3 ; Mr. J. Davidson, of 13th 
A^il 1843; Mr. D. W. Morrieson, of 28th April 18^.

14- 4 1 3
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N o. 3 ..
Lex Loci.
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Mofussil, not subject to Hindoo or Mahomedan civil lav?, should be subject for 
the opinion o f the Court, who desire me to say, in reply, that it  occurs to them to 
offer no peculiar observations on the draft o f law  proposed b y  the Commission, 
which is in their estimatipn excellently adapted to the objects it  is intended to 
promote.

I  have, &c.

(signed)' M .  S m ith ,  Esq., Registrar.
Allahabad, 23 September, 1842.

(True copy.)
(signed) R .  N .  C .  H a m ilio n ,

Secretary to Government, N . W . P®,

(No. 2, in N o. 2846 o f 1843.) - •
No. 17. 'To J i .  N .  C .  H a m il t o n ,  Esq., Secretary to the Government o f  N , W . P*.

Sir,
I n reply to your letter o f the 18th, I havq the honour to .state, that I have 

examined the D raft A c t forwarded therewith, and I am o f opinion that it  is in 
every way well calculated to nieet the object for which it is designed.

" • I  have, &c.

(signed) . J .  T h o m so n .

Allahabad, 12 September 1842.
(True copy.)

(signed) R .  N .  C .  H a m ilt o n ,  '
• Secretary to the Government, N . W . P®.

(N o, 3 , in N o. 2 8 4 6  o f 1 8 4 3 .)
.(N o .,58 of 18,42.)

No. 18. From W .  J ."  C o n o lty ,  Esq., Commissioner o f Rahilcund, to R .  N .  C \  H a m i l t o n ,  

E sq., Secretary to the Government, N-., W . P®., Judicial Department, Simla, 
24th September 1842.

Sir,
. I  HAVE the honour to acknowledge the receipt o f  your letter. N o. 1564* o f the' 

18th ultimo, calling upon me for m y opinipn on the proposed A c t  for making the 
substantive law o f England as defined and lim ited iU the said A ct, the law of the 

. place in Mofussil Courts, as it  is already in H er Majesty’s Supreme Courts at the 
Presidencies in all cases wherein the parties are not Mahomedans or Hindoos.

2 . I t  is explained in N ote E ., that “  the effect o f this A c t  w ill not be to intro
duce any Hew system into the Mofussil Courts, but merely to extend to all 
persons who are not Hindoos or Mahomedans that System which is already admi
nistered to British subjects.”

r*
3. I  consider the introduction o f the proposed A c t to be desirable in all

respects, and "after giving the subject my best consideration, I am unable,to think 
o f any further limitations or special provisions that are required in carrying it  into 
effect. ’ , .

I  have, &c.

(signed) W .  J .  C o n o U y ,  

Commissioner.
Commissioner’s Office, Rohilcund, Dr.,

- Bareilly, 24 September 4 8 4 2 .

. • (True copy.)
(signed) R .  N .  C .  H a m il t o n ,

Secretary to G overnm ent, N . W . P®.

(No.
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(No. 4 , in N o. 2846  o f 1 8 4 3 .)

(No. —  o f ■ 1842.)
From  M ajor W , H .  S le em a n , Officiating A gent to Lieiit.-governor N . W . P®.»

to R .  N .  C .  H a m i l t o n ,  Esq., Secretary to Lieut.-governor N . W . P®., Agra.

Sir, • , ,
I  HAVE the honour to stafe, in reply to  your letter o f the 18 th of August .last, 

givin g cover to M r. H alliday’s letter to your address o f the 8 th Of July, with a 
printed copy of a D raft A ct, that the measure o f abrogating the law of the K oran 
and the Shasters in regard to inheritance,-appears to me a very injudicious o n e ; 
very  few can ever stand in need-of such a law, while it may be made a continual 
and formidable source o f disaffection tty the fanatics, tvho are-always at Work some
where or other to exeite among the people feelings o f discontent against their 
rulers.

A  Mahomedan convert is, I believe-, a thing o f very rare occurrence, and o f suCh 
converts not one in  a  hundred would require the aid o f  this la w ;-a  Hindoo, con
vert to Christianity, in ita reformed, state, that is tS Protestantism, will be o f  rare 
occurrence, and o f those converted not one in a  hundred w ill have^ny inheritance 
to  lose by it. T he educated members o f wealthy Hindoo families,’ wbo forsake 
Hindooism, become not Christians, but deists; as such, they would o f Course have 
the benefit o f this, law  equally with Converts to Christianity, and they are alm ost 
the only people wbo stand in need o f it. B u t for their sake alone I d o nOt -think 
that Government should .venture upon*.so hazardous a measure.

I  would, therefore, in Clause the 2d, introduce the word in h e r ita n ce  in addition to 
marriage,' divorce and adoption, and I  would leave out altogether Clauses 1 1 th and 
12th . W e  may do what we please w ith criminal or adjective law ,'but I  do not 
think we can safely insist upon this important alteration in the rights secured 
by the civil or substantive law, the right o f  excluding from a share in the inherit
ance, any member o f a family who casts off its religion. I  suppose that this 
right is now secured by the Koran and the Shasters; i f  not, the enactrnent now 
proposed cannot be w an ted ; i f  it is, it ought not to b e  passed.

I  am, & c,

•(signed) W .  M .  S le e m a n ,
. Offfe Agent to Liettt.*govemor, N . W , P*.,

Jhansi, General Superintendent’s Office,
8  O ctober 1842.

(True copy.)
(signed) R .  N >  C  H a m ilto n ,

Secy to the Gov*., N . W . P*.

N o. 3 .
Lex Loci.

Np. 19.

(No. 5 , in N o. 2846  o f 1 8 4 3 .)
(N o . 2 2 .)

From Lieut.-coloUel / .S u t h e r la n d ,  Com m issioperof Ajm ere, to R . N . C . H a m i l t o n ,  

Esq., Secretary to Governm ent N . W . P*., Agra.
Sir, ' .

I  HAVE had the hoUour to receive yOur letter,, No. 1564, dated the 18th Of 
August, with enclosures; a copy o f  M r; Secretary Halliday’s letter .to your address, 
dated the 8 th of July, and its enclosures ; the Draft A c t  on the. subject of- tbe  
substantive la"W, to which all persons in the MofUssil, not subject • to Hindoo or 
Mahomedan law, should be liable; and requiring the expression o f  my opihien.in 
this matter. * -

2 . 1  understand the question to  ha*rO arisen out o f  th e  difficulty which ex ists  
in administering civil i w  in situations beyond, the jurisdiction o f H er M ajesty’s 
Supreme Courts, where the parties’ are n eith ef 'Hindoo npr M ahom edan; and the 
object is to declare a substantive law , which shall there assimilate the law and 
practice with the English substantive law, or the law o f the place, as is in force 
within the . local jurisdiction of Her M ajesty’s Supreme Courts.

3. I t  is apparently necessary, in legislating for the Indian community in their 
civil affairs, to divide that community into three-great classes; 1 st, H indoo; 
2d, Mahomedan; and 3d, persons Who belong to neither o f  these two classes.

1 4 . 4 1 4  4. W ithin

' No. Vo,
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4. W ithin the jurisdiction o f the Supreme Cojirt, the 3d class would, as I 
understand, whether plaintiif or defendant, have the same advantages with British 
horn subjects, and have equal and the same laws' administered to them, whether 
India bom, Armenians or any other designation o f  Christians. B u t beyond that 

jurisdiction there is uncertainty as to the law, and an endeavour to administer in 
each separate case the law o f the country o f  the defendant, in a suit, or the law  
of the country o f his ancestors.

5. Since, therefore, the object o f a ll legislation should be to administer equal 
and-the,same laws to all classes o f our Christian subjects living under the pro
tection o f those laws, and since this A ct has for its object the adn^inistration o f  
the law o f equity and,good conscience to all alike, following law, but not embar
rassed by Courts of English law  which have no existence in the M ofussil, I ani 
o f course of opinion, that the proposed A ct cannot fail to  be generally beneficial 
to all classes o f our Indian Christian subjects,

6 . The 10th, 11th  and 12th Sections of the A c t  are doubtless necessary in legis
lating for Christians, as relieving Hindoos and Mahomedans from forfeiture o f 
rights and property, on renouncing their own religion and becoming Christians.

7. B u t I do not see the utility  o f intfoducing the 2d Section into the A c t
regarding marriage, divorce and adoption amongst other religious sects, although 
it  appears to be supposed that these three exceptions being made, the Parsees 
will be ready to sacrifice all things peculiar to their sects for/thn sake o f  being 
brought, through this A ct, under the same system o f equity in the  ̂Mpfussil as in  
the Presidencies ; and I am o f opinion that pur acquaintance with the peculiar 
laws and privileges o f various ofher sects, not orthodox Hindoos or Mahomedans, 
is yet far too limited to render it safe to legislate for them, as fo r  our Christian 
subjects, or that, at all events, such legislation should not be attempted in this'limited 
form. ■ . . ♦

I  am, &c.1-
Commissioners’. Office, A jm ere ,, (signed) J .  Sutherland^, Com m '.

14 October 1842. ,
(A true copy.)

(signed) R .  N .  C .  H a m ilt o n ,
S e c y to G o v k N . W .P » .

(No. 6, in No. 2846  o f 1 8 4 3 .) '
(No. 103.)  ̂ '

No. 21. from  A .  W .  B e g h ie ,  Esq., Judge o f  Meerut, to  R .  N .  C . H a m il t o n ,  Esq., Secretary
to Government N , W . P., Agfa, dated 27th  April 1843.

Sir,
, I  HAVE the honour to acknowledge the receipt o f  your letters. Nos. 1564 and 

1804, o f 1843, under date 18th-August last, and 10th instant, calling bn me for an 
opinion regarding the Draft A c t  affecting persons in  the Mofussil riot subject to 
Hindoo or Mahomedan civil laws,

2. I  have perused the Draft attentively, and can perceive in itŝ  propositions 
nothing objectionable, or likely to  operate injuriously on the rights o f those classes 
on whose behalf it has been drawn up.

3. Section V . appears to be but an extension o f the principle in our M ofussil 
la w  already recognized in Section 17 , Regulation 2 , o f 1803, and most exten sively  
acted upon.

4. Officers in the Judicial branch of the Company’s service, not having h ad the 
advantage of a  regular legal education, are ill qualified to discuss intricate points 
o f civil la w ; uhder this impression, I  submit the opinion called for w ith  m uch 
diffidence. ’

I  haven^c.
Zillah M eerut, Judges’ Office,. (signed) A .  W .  B e g b i e ,  Judge.

27 A p ril 1843. ^
’ (True.copy.)

(signed)' R .  H .  C .  H a m ilt o n ,
Secy -to the G ov‘, N . W . P.

(No.
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(No. 7 , in No. 2 8 4 6 0 !  1 8 4 3 .)
(No. 15 .)

From  J .  JD avidson , Esquire, Commissioner o f  the Agra Division, to R .  N .  C ,
H a m i l t o n ,  Esquire, Secretary to Government, N . W. Provinces, Judicial Depart
m ent, dated 13th A p ril 1843,

Sir, ' . ,
I  HAVE the honour to acknowledge the receipt o f your lettqr. No, 1564, dated 

ISth  A u gu st last. '  ̂ '

2 . T he D raft A ct which accompanied your letter enacts that the. “  substan
tive law  o f England,” w ith  certain limitations and ;ekceptions, shall he “  the 
substantive law o f the p lace,” in the ' territories subject to the Government o f 
the East India C om p an y; one o f the limitations of the proposed A c t  being to 
provide that the Indian Judicial Courts shall be at liberty to adjudicate the ,legal 
rights affected by the A c t, and to modify the same w henever equity and 'gqod 
conscience require. . ■

3. T h e  objections w hich occur to me to the passing the proposed enactment 
into a law  are the following ; Such a law, to be any thing but a dead letter, implies 
that our Indian Courts fehall know precisely, 1st, W hat particular portions o f  
the substantive law of England i t  is which they Will have to adm inister; and. 
2d, T h a t th e/ should rightly judge o f ’those occasions when that substantive law,, 
i f  tru ly  administered, would militate against the rules o f equity and good coni 
Science. I  hese-'are conditions which Indian L a w  Courts, in reference to the deparW 
m ents o f  English substantive law which they Would be required to  administer, are-' 
a t  present wholly incapable o f  fulfilling.

4. In  elucidation o f the above remark, 1  Would draw attention to a  few branches 
o f the substantive law  o f England, to be thereupon administered by our courts to 
the persons intended b y  the A ct, the portions o f  the'English law  which. 1 shall 
name not being inconsistent with any regulation or act of the Indian G ovem m ent; 
(the existing Indian code being, indeed, almost entirely silent in regard to tbeinter,? 
ests in question); neither would the operation o f  this part of-English law oppose 
th e rules o f equity and good conscience,.but quite the contrary.

5. W hat, then, I  ask, is the Amount of, knowledge which our Indian courts possess 
o f  the English substantive law  on the subject o f  the various legal contracts and 
liabilities affecting the private interests o f trade ?

T o  what extent are they prepared to administer, with understanding, the hmglish 
law  o f “  contracts,” o f  “  principal and agent,”  o f  “  partnership,’’ and o f  “  mercantile 
securities in general ? ”  In  respect to the above-named interests o f the parties in 
question, the Indian courts would be forced to administer, as they do now, some 
rule o f  equity and good conscience, not because positive laW required modifica
tion, but because o f the court’s ignorance o f  what that positive law  may be.

6 . I t  appears to  me, then, that whatever department o f the substantive law of 
E ngland is to become “  the substantive laW o f the place,”  for our Indian te h i-  
tories in general, should be introduced gradually by embodiment, with all requisite 
modifications, into individual successive A cts  o f the Indian Government, as practical 
necessity m ight arise or be foreseen ; and in this way the Indian courts might draw 
ligh t from English jurisprudence, and a body o f law be Created, than which a 
greater legislative boon could hardly be given to the country, both imniediately as 
a  safeguard to private rights, and indirectly in its influence on the character o f oUr 
Indian courts of justice.

Commissioner’s Office, A gra  Division, 
13 April 1843.

\ I have, 5cc. 

(signed) J .  D a v id s o n ,  •
Comm%

No. 3 .
Lex L pCi. 

No. 22.

14* 4  K (N o/
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Lex Loci.

No. 23.
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No. 34.

(N o. 8, in No. 2846  o f 1 8 4 3 .)
From D .  B .  M o r r i s o n ,  Esq., Officiating Commissioner, 5tli D", Benares, to R .  N .  C .

H a m ilt o n ,  Esq., Secretary to  Government, N . W . Provinces, A grq, Benares,
dated 28th April 1843. "

Sir,
I  HAVE the honour to reply to your letter. N o. 156 4 , o f the 18th A u gu st last, on 

the subject o f  a Draft A c t submitted for approval b y  the Law Commissioners on 
the substantive law, to which all persons in the Mofussil, not of* the Plindoo or 
Mahomedan persuasion, should be amenable in their civil relations.

2. A  person circumstanced as I am, having to remark upon such a subject, 
labours under peculiar disadvantages, for he does not know the previous recom 
mendations o f the Law  Commissioners alluded to in their letter to the Governor- 
general of the 22dM ay 1841, nor what is meant by Colleges of Justice in Sec. 8 
o f the D raft A ct, nor the substance o f the petition o f the Rev. G eorge . G ogerly 
and other missionaries. A s  far as I  can form a judgm ent, the proposed A c t  seems 
in ;a great'degfee to be superfluous, for the law o f B ritish India is compounded o f 
the Hindoo and Mahomedan codes, as iriodified by the Regulations; these modi
fications are grounded considerably qn the English law , and on customs which in 
various parts,of the country have become by long usage incorporated w ith  the feelings 
and practices o f the native and other residents; and in  anomalous cases, w here per
sons o f different creeds happen to.be concerned, it  is already provided, that equity 
and good conscience &re to be the gnidps o f our judicial tribunals. This is the 
standard upon ’̂ vhich the present proposed A c t  even tually 'fa lls back, a§ stated 
in Sec. 5. ' ,

3. The D raft makes exceptions as regards marriage, divorce,a(|option, & c. So that, 
in fact, there is very little left that may not be J)rought under the law as it, %t present 
stands, without the necessity o f  any further legislation regarding changes o f  religion. 
Sec. 1 1  provides for every thing, and may form the subject o f a  specific A c t, in 
which the proyisions o f Sec. 9 may bp introduced With propriety, but beyond this 
I  do not see the necessity o f proceeding.

4. However, i f  it should be deemed expedient, for reasons with which I  am im
perfectly acquainted, to pass the proposed Act, I  w ould strongly recom mend that 
in the preamble, the definition o f substantive as distinguished from adjective law  
be given. H ad it not been for the note appended to* th e Drafts 1 should not have 
known what was meant by substantive Iaw,'afe used b y  the “Commissioners  ̂ and as 
they themselves acknowledge that their interpretation o f the term , though 
abstractly correct, is different frOm what has generally or popularly been p ut upon 
it, the sense in which the expression is used ought to  be clearly and specially 
explained in the law itself.

I have, &c.
(signed) D .  B .  M o r r i s o n ,

Officiating Commb 6 th  Division.
. Commissioner’s Office, 5th Div., Benares,

28 April !84ff.*
• (True copy.)

(signed) R .  N .  C .  H a m i l t o n ,
Secretary to G ov‘, N . W . Provinces.

(No. 465.) • .
From J .  F .  T h o m a s ,  E sq .5 Secretary to the Government o f F ort S t. .G eorge, to

J .  T h om a son , Esq., Secretary to the Governm ent o f  In d ia .

From Officiating 
Secretary to the 
Government of 
India, dated 8 July 
1842, No. 157, 
to ffitio, 5th Nov., 
No. 653.
Dated thesStb June 
and 27th Julyl843, 
Nos. 65 and 379.
• The Lex Loci of 
India.

Sir,
J u m c iA n  Department.

Para. 1 . W ith reference to  th e ’correspondence noted in. the m argin, I  am  di
rected .by the M ost. Noble tbe Governor in Council to transm it to  you, for th e  pur
pose of being-laid before the R ight honourdble the G overnor-general o f  India  in 
Council, the accompanying copies o f letters from the A c tin g  R egister to  the C ourt 
of Sudder A d aw lut and A cting Secretary to the Board o f  Revenue, and to  state 
that his Lordship in Council considers the Draft A c t,*  generally  w ell calculated to 
meet the object in view. ’ i.

2. T h e
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2 . T h e  only observation on the provisions o f the A ct which it  occurs to his 
Lordship in Council to m ake, is, that it  m ay be doubtful whether the terms o f 
Section  10 and 11 provide a remedy for the cases contemplated. Section 1 1 , as 
i t  now  stands, appears to apply only to the formal renunciation o f his religion by 
th e Hindoo and Mahomedan as his own act. B u t the principle, it  iS believed, is 
to m aintain the personal righ ts o f individuals, whether they- voluntarily renounce 
their own creed, or are ejected from its communion by others.  ̂ I f  this he the. 
principle, it  Inay perhaps be necessary to  m ake ’an addition to this effect, either 
by renouncing his religion or by exclusion therefrom,” and thus^affbrd a remedy 
in all cases against those provisions o f Hindoo law which deprive the outcast of 
his civ il rights,

- I  have*, &c. • , '

F ort St. George,
2 Septem ber 1843.

(signed) s J .  F .  T h om a s, ^
Secretary to Government.

No. 3 . 
Lex Loci.

(N o. 6 5 .) *
From  H .  D .  P h i l l ip s ,  Esq., A ctin g  Register to the Court o f Suddbr-Adawlut, to No.

J .  F .  T h o m a s ,  Esq., Secretary to Governm ent in the Judicial Departm ent.

Sir, ' , ■
W ith reference to the extract from the M inutes o f Consultation, dated, the 8 j« ij 184?, 

16th  A ugust 1842, forwarding copy o f a  communication from the Ofiieiating No. 157. 
Secretary to the Gov'emment o f' India, together with a Draft A ct, apd requesting 
the Court to submit their opinion on its provisions, as wqll as on the' subject dis
cussed in th e  Report on the lex  loci o f India, forwarded to this Court on the 28th 
June 18 4 1, I  am directed by the Judges to state, that they have nd remarks to 
offer on the various provisions o f the contemplated enactment, which, iU their 
opinion, is greatly required, and provides a Suitable remedy against those peculiar 
dissensions so liable to result from the want o f a clearly defined le x  loc i. .

(signed)

Sudder Udalut, Register’s Officd,
28 June 1843.

(A  true copy.)

(signed) J . F -  T h o m a s ,
Secretary to Gov*,

H .  D .  P h il l ip s ^  

A cting

(No. 3 7 9 .) . , ’ _  ^
From  C .  L .  L o v e l l ,  Esq., A cting Secretary to the Board o f Revenue, to 

G .  D .  D r u r y ,  Esq., C hief Secretary to Government.
S ir ,

Para. 1 . I  am  directed by the Board o f  Revenue to acknowledge the receipt of an: 
extract from M inutes o f Consultation, under date 16 August 1842, transmitting 
copy o f a communication from the Officiating Secretary to the.; Government o f 
India, together with a D ra ft A ct, and calling upon tjie Board to .submit their 
sentiments on its provisions, as w ell as on the subject discussed in the Report oq. 
th e  l e x  loc i o f India forwarded to this office on the 28th June 18 4 1. , '

2. T he questions Treated o f  in the D raft A c t  and Report above referred to, 
appearing to the Board to involve' considerations o f a purely leg a l character, and 
to  h ave 'no direct bearing upon the revenue o f  the country, it  was deemed sufiS- 
cieht to order fhese documents, to be recorded for .future refefence. The attentipn 
o f  th e  Board has. been again drawn to the subject by the order,,of Government." 
(N o. 345) o f the 17th  in sta n t; they have, therefore, attentively^ reccmsidered the 
papers transmitted to thenr, but, after a  careful review, are unable to discover any 
point on which it would ‘fa ll within their province to offer remarks, unless it be 
th at part o f  the proposed enactment which fixes the substantive law o f the place 
in th e case o f  British Subjects and aliens who have recently been permitted to

1 4 . 4  K 2 hold

No. *6.
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Legis. Cons.' 
25 Jan. 1845. 

No. 28.

hold lands within the Cofepanyfs territories; a measure whiclij as defining the 
civil rights and obligations o f  such important classes, the Board cannot but regard 
with much satisfaction. ■ -

(signed) E .  C .  L o v e l l ',
A c tin g  Secretary.

Revenue Board Office, F ort St. George,
27  July 1843. ' .4 '

• . (True copy^)

'  • , ‘ . (signed) J .  JP; 'T k o m d s ,
: Secretary to GoV*.

Legis. Cons. 
25 Jan. 1845. 

No, 27.

Jud. Dept.

. .(No. 5 5 0 .) -
From J .  F .  T h om a s, Esq., Secretary to the Governm ent o f  F ort S t. George, 

to J .  T h o v ia so n ,  Esq., Secretary to the Governm ent o f India, dated 3 October
1843.

Sii‘,
W ith reference to my letter o f the 2d ultimo, N o. 465, I am directed by the 

Most N oble the Governor in Council to request that you  w ill la y  before the 
Government o f India the accompanying communication from M r. Boileau, F ifst 
Jqdge of the Northern Provincial Court, dated the 1st instant, on the subject of 
the le x  lo c i  o f India.

» . I have, &o.
' (signed) J .  F .  T h o p ia s , .

* ,  Secy to G overnihent.
Fort St, George, 3, October 1843.

i (No. 2 5 0 .) ‘e
From T . E .  J .  Boile& u , £sq(.. First Judge o f the Northern Provincial Court, 

to the Secretary to Governm ent in the Judicial Department, Fort St. G eorge,
* dated 3 October 1843. '■

Sir, . „  ̂ ' ' '
W ith  refei'cnce to the resolutions of the G overnm ent, undhr Mates the 16th 

August 1842 and of the 17  th Ju ly  last, requiring th e  “ opinion ” o f the N orthern 
Provincial Court on the D raft A ct, and likewise on the matters discussed in the 
Report o f the Law  Commission, the le x  lo c i o f  India, I  have the honoUr to  report, 
that I found the latter of the printed papers ly in g  over for deliberation on re
joining from'sick leave on the 4th  o f the past July.

2. The subject is one which requires deep and almost a total 'abstraction from 
other business fully to wejgh its merits and tO search into the preconceived con
sequence in application ; (s6 that by»losing sight o f  more important duties, in giving 
to them the desired attention, one is compelled In a  great measure to desert, as 
it  were, the interests of those who have the most prominent claims on official 
labours; but as the brief notice.which I  shall venture to su b m it‘will be upon a 

•cursory and undigested perusal o f their contents, it  will neither stand in th e w ay 
o f such calls or engagements, nor barely be deserving o f the character o f an 
“  opinion,”  w ith but the sentiments o f one, instead o f the quorum. Of th e court.

3. I  am strongly impressed w ith the persuasion, that it has not-been dem on
stratively,shown that necessity or cOgency points that the law 'Without should be 
the same as that withim the precincts-of the administration o f the .Supreme C o u r t ; 
that the state of Mofussil justice is such' gS to require this accession, Or that 
which has hitherto existed is so far diseased or inapposite as to.'need 'new cures 
or aids. ’ ‘ ' ' ■ ' .  •

4. The sj’stem  o f judicature now in. force is well understood and appreciated ’ 
that-proposed to h e  superadded would be productive o f dismay and disorder from 
its conaplexity; *so thai, however praiseworthy the design is, and conspicuous the 
talent displayed in its preparation, the practical w orking o f the local law  w ill, 
1  am convinced, find a very different bearing to th at apprehended, and the con
templated benefit be but imaginary.

. 5 .  But
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J.ex LdCi.6. B u t many of the promises in the D ra ft A ct,” in their relation to this 
Presidency, are fallacious in the outset, as the basis for putting it forth and press
in g  the expediency o f its adoption;— for.

The -number of “  aliens ”  are neither s o ,great nor so increasing as supposed.
T h e diversity o f  the law has not produced (that I am aware) 'either of the 

hindrances which has been assumed. The hypothesis as. to the large proportion 
o f  “  Am ienians ” is by no means to the purpose-as respects this sectio n 'o f the 
Com pany’s territories ; and the point on which great stress haslaeen laid as another 
adventitious reason, is the large and increasing number of British subjects, which 
at best is a fancied finding. ' . ' ; \

0. A s  far as Europeans are concerned, the plural can Scarcely be used in hattiing 
those who have entered the list o f colonists, or, with as little propriety, to express 
another class o f adventurers who have newly become proprietors, o f land’, since' 
hoth these privileges have been granted, or who have undertaken to speculate in 
manufactures, or in the growth oLany o f the staple productions* df the interior that 
are m arketable in Europe. . , ,

Since, however, it  has been allowed f  that the Mofussil Courts h a v e ‘ nothing to t  See not6W)i« 
do bu t to  administer equity, following law, o f course, but unembarrassed fey the Draa Act, infra, 
co-existence o f the courts o f laŵ , et eis s im ilibu s , I must confess that I shaH not bd 
disappointed in their continuance under the same undisturbed efficiency.

’■ , (signed) T h o m a s  B o U e a u ,
* First Judged .

M asulipatara, . N orth  Prov. Court, , -
1 September 1843.

(A  true copy.) ^

(signed) J .  N. T h o m a s ,

. , See^ to Government.

*  1, Arrowroot. 
2. Coffre. 

Cattoti. 
lildigO. 
I'epper.

3.
4.

6, Saltpfetre.
7. Sugar.

p.633.

P roposed S ections for the Le.v Lom\

I I I .  P rovided always, and it  is hereby enacted, That nothing.in this A ct con
tained shall be Construed to prevent any court from deciding any case according, 
to any custom im m em orially observed as a part pf their religion, by ajiy race o f 
people indigenous to and inhabiting any part o f  the said tenitories, or according to 
any good and law ful customs.

X .  A n d  it  is hereby enacted. T h at nothing hereinbefore contained .shall apply 
to  any Hindoo or Mahomedan, or to any property o f any Hindoo or Mahomedan, 
unless such Hindoo or Mahomedan shall have renounced either o f those religions, or 
shall haye been excluded from the Communion thereof, and shall hot have adopted 
the other o f those religions.

X I . Provided always. T h at no Hindoo or .iMohomiedan shall, in consequened o f 
any thing in this A ct contained, by renouhcing the Hindoo or Mahomedan religion, 
or by being excluded fropi the communion thereof, lose any jpights or property, or 
deprive any other person o f any right or property,

X I I .  And it is hereby enacted, T h at So much of the Hindoo and Mahomedan 
'la w  as inflicts forfeitures o f rights or property upon any party'renouncing or ex
cluded from the communion o f either o f those religions, shall cease to he pnforced 
as law  in  any of th e  courts o f the East India Company.

X III . Provided always. That i f  in any ease falling within Sections IT m  12, it  shall 
appear to  the court that tljis application o f the provisions o f  those, sections would 
outrage the religious feelings o f any party against whom the court is called upon to 

'apply them,-the, court, shall draw up .a statem ent of the facts, and submit td the 
C olleg e  of Justice, to which appeals lie from the Said court, and .the,said College o f

' J u stice  shall tfeereupon m ake a d ecree; an d  the said College o f  Justice is hereby 
authorized and directed to  decide by such decree, whether the,said  provisions shall 
b e  applied or not, and i f  applied, w'ith W'hat modifications, and whether any and 
w h at compensation shall be made to any party for the loss which such party m ay 
sustain, in case the said College o f  Justice should decide that the said provisions 
shall-not be applied. ,
' 1 4 - ' 4 ^ 3  ‘ M ix UTS

Legis.-Cons. 
25 Jan. 1845.

No. 29.
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No. 30.
Notes on Mr. Ca- 
nieron’s proposed 
modifications of 
the Lex Loci 
Draft Act.
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M inute by the Honourable W .  W .  B ir d ,  dated the 13th Septem ber 1844..

I SEE no objection to Section III.

It is stated in the letter from the Government o f  Bengal, that Section  X . in the 
printed draft was defective, inasmuch as it did not include in the exception other 
Asiatic, sects, who, like the Hindoos and Mahomedans, have a  religious law  o f 
their own. , *

The alteration in Section III. ^oes not meet the objection; and I  therefore still 
think that Section X ., even as now altered, is defective, for the reason assigned. 
I  think the w w ding also objectionable, because there is no need .to excep t Hindoos 
and Mahomedans who have renounced their religions, seeing that w hen they have 
so renounced, they are no longer Hindoos or Mahomedans. I  Would word the Sec- 
.tio'n as follow s:—  •

“ And ’ it is hereby enacted. That nothing herein contained shall apply to any 
person professing the Hindoo or Mahomedan, or any other religion, as includes 
ahd enforces by its sanctions a system of substantive law capable o f being ascer
tained and administered.”

A  corresponding alteration is required in Section II., which m ight run 
th u s:—

“  Provided always, ]That no person professing a religion Such as is described in 
Section X . o f this A ct, shall, by renouncing his religion, pr being excluded from 
the communion o f the same, lose, in consequence o f  any thing contained in this 
Act, any right or property!, or deprive any other |)erson o f  any rights or pro- 

■ perty.”  * v

Section X I I ,  would, it appears to me, be in every respect improved, and its 
purpose asjcertainly and comprehensively secured, by omitting the specification o f 
religions. '

I t  would then stand as follo.Ws: —
Ahd it is hereby enacted, Tbut no part o f  any religious law or custom  which 

inflicts forfeitures o f rights Or property upon any party renouncing or excluding 
from his religious communion, shall be enforced in  any of the courts o f .the E ast 
India Com pany. ' * "

Section X I I I .  gives a power to 'th e  court o f appeal upon mere statem ent o f facts 
drawn up by the lower court, and previous to any appeal, to suspend' the operation 
o f the-last two very important sections, a power w hich appears to me to be open to 
the most serious objections, and the necessity o f  granting which affords a very 
strong argument against the proposed enactment.

(signed) W .  W .  B i r d .
13 Septem ber 1844.

Fort W illiam, Home Department, L egislative, the 25th January 1845,

T his Draft having been sent up by the Law  Comtnission, with explanatory notes, 
is now published with those notes, b y  order o f the R ight honourable the G overnor- 
general in Council.

A ct N o. o f 1845.

W hereas it  is doubtful what is now the substantive (a )  law of the p lace (6) in 
the territories subject to the governm ent o f the East India Company, w ithout 
the local jurisdiction o f H er M ajesty’s Supreihe Courts at Calcutta, M adras and 
Bom bay: ; ' , ' . ■  ̂ " ...

And whereas also a  practice h as grown up in the courts o f the E a s t  India Com 
pany of administering to every person not being a H indoo or Mahomedan, in  all 
cases not specially provided for, the .substantive law  p f th e country o f  such 
person, or o f the country o f the ancestors of such person, whenever such substan., 
tive law is not inconsistent with equity and good conscience:

And whereas it  is lawful for aliens to hold lands in th e said territories, and there 
is a great and increasing number o f aliens in the said territories: ’

And
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A n d  whereas, also, the diversity of laws, which the said courts o f the East India 
Com pany, according to the said practice, may have to administer, is likely to occa* 
sion great and increasing inconvenience and difficu lty; ' -

A n d  whereas, also, there is in the said territories a great and increasing number 
o f  persons, whose legal Connexion with their country or with the country o f their 
ancestors is interrupted by illegitimacy^ and it  is doubtful whether the said practice 
is' applicable to such persons: , ‘ .

A n d  whereas, also, the said Courts o f the E ast India Company w ill, in the appli**' 
cation o f the said practice, have frequently to determine intricate questions o f 
pedigree, before they can decide what law  they are to administer: ' ' •

A n d  whereas, also, there is in the said territories a  large number o f Armenians, 
and it  is doubtful what is the Arm enian la w : '  * '  ,

A nd whereas, also, the English substantive law  is the law o f the place (h )  in such 
parts o f  the territories subject to the governm ent of the East India Company as 
are within the local jurisdiction o f  H er M ajesty’s Supreme Courts aforesaid ; and it  
is expedient th at the law  o f the place in the territories subject to the gevemment 
o f  the E ast India Company, within and without such jurisdictions, should, as nearly 
as circumstances will perm it, be the sam e;

A n d  whereas, also, there is a large and increasing number o f B ritish  subjects in 
the territories subject to th e  government o f the East India Company,? and it is 
law ful for such British subjects to hold lands therein, as Well w ithout as within 
the local jurisdiction Of H er M ajesty’s Supreme Courts aforesaid ; and the Courts 
o f  the E ast India Company now  administer English substantive law to such British 
subjects, whenever such substantive law is not inconsistent with equity and good 
conscience, and it is expedient that they should continue to do so

I. I t  is hereby enacted. T hat from and after th e day o f
in the year 1845, the Substantive law o f the place in the territories subject to the 
governm ent o f the East India Com pany, without the local jurisdiction of H e r ' 
l la je s ty ’s Suprem e Courts aforesaid, shall be so much o f the substantive law of 
England^as is applicable to the situation o f the people o f  the said territories, and 
as is n ot inconsistent w ith any regulation o f  the codes o f Bengal, Madras .or 
Bom bay, .or w ith any A c t  passed by the Council o f India, or with this A ct.

I L  Provided, and it  is hereby enacted. T hat nothing in this A ct contained shall 
apply, so far as regards marriage, divorce or adoption, to any person professing 
any religion other than the Christian religion.

I II . Provided also, and it  is hereby enacted. That nothing in ,th is  A ct con
tained shall be construed to prevent anĵ  court from deciding any ease according tq  
any law  or usage immemorially observed by any race or people not known to have 
been ever seated in any other country than the said territories, or from deciding 
according to any good and lawful custom.

I V .  A nd whereas, also, it  is held by Her M ajesty’s Supreme Courts at Calcutta,
M adras and Bombay, that (c) no A ct of Parliam ent which has been passed since 
the thirteenth year o f his M ajesty K ing George the Eirst extends tO India, nnless 
there he in such A ct a  special provision to, that e ffe c t; and it, is expedient, as- 
aforesaid, that the substantive law of the place in the said teriritories, Avithih and 
without the local jurisdiction o f the last mentioned courts, should he, as nearly 
as circumstances w ill perm it, the same ; , . ' 1

It  is therefore enacted. T h at no A ct o f Parliam ent passed since thp Thirteenth 
year o f K ing George the F irst, shall be held to be extended to any place in India 
b y  virtue of this A ct, unless there be in such A c t  of Parliament a special provirion 
for expending it  to India.

V . A n d  whereas no C ourt of the E ast India Company is, in respect of the
administration o f English law, a court o f law,, .as distinguished from, a  court o f 
equity and good conscience; and doubts m ight arise in'^vhat.way feuch c6urts 
ought to  adjudicate the legal rights of the persons subject to the substantive law 
o f  the place enacted by this A c t ; and to m odify such legal rights whenever equity 
and good conscience r e q u i r e ' *

I t  is hereby enacted, T hat the said courts o f   ̂the East India Company shall 
adjudicate su ch ,legal rights, and modify the same, AvheUever equity and good 
conscience require, in the same Avay in Avliich th e said courts o f the East India 
Com pany now adjudicate and modilj>̂  the legal rights of British sulgects.

1 4 - 4 x 4  V I. And

No. 3 . 
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V I . A n d  whereas it is not expedient that the distinctions (e) know n in English 
substantive lawr, between real property and personal property, should subsist in 
the territories subject to the Government o f the E ast India Com pany without the 
local jurisdiction o f H er M ajesty’s Supreme C ou rts aforesaid;

I t  is hereby enacted, T hat all immoveable property situate w ithin the terri
tories subject to the Governm ent of the E ast India Com pany, and w ithout the 
local jurisdiction of the said Supreme Courts, and every interest in immoveable 
property so situate, shall be regulated by the rules Which regulate personal property 

- according to the_ substantive law' o f England, and’ shall be adjudicated upon 
accordingly in a'lTcourts within the said territories, whether established by royal 
charter or otherwise.

V I I .  Provided, and it is hereby enacted. T h at nothing in this A c t  contained 
shall be construed to.alfect the distinction (/) recognized by the law  o f  England, 
as well as by the law of other civilized nations, according to which succession to

■ immoveable property o f a person deceased follow s the law o f the place where 
'shch property is Situate, w hile succession to moveable property o f a persori 

'' deceased follows the law o f the place o f  the dom icile o f such person.

V I I L  A n d  whereas it is probable that a H igh  C ourt o f Appeal w ill be esta
blished at Calcutta, or -'’at each o f the three Presidencies, which w ill supersede 
all the functions whereby the several Suprem e Courts and Sudder Com-ts now 
correct the decisions and control the proceedings o f the inferior C o u rts; but 
it is uncertain how much tim e may elapse before such High Court o f  Appeal can 
be established: It is therefore hereby enacted. That until the establishm ent thereof, 
in all cases to be decided under this A ct, an appeal shall lie from the decision o f 
any of the Courts o f  the East India Com pany to the Supreme C ou rt o f Fort 
W illiam , or Fprt St. George, or Bombay, according as the suit may, have been 

' commenced in the Provinces subordinate to either o f  the said Presidencies ; and 
such court shall have the same powers, as to suspending or allowing execution o f  
the judgm ent or decree appealed against, and as to taking security for costs, or 
for the performance o f  the decree or judgment o f the said Courts o f the East India 
Company, as the Sudder Courts have in other cases o f appeal from th e said Courts 
of the E ast India Company, and shall also m ake rules o f  practice for the conduct 
o f the said appeals in all other respects, conform ing in  substance and effect as 
nearly as possible to the eonrse o f procedure o f  th e said Sudder Courts. -

IX . A n d  it is hereby enacted, That in every suit brought in hny C ourt o f  the
Eas't India Company, wherein the matter out o f  w hich the cause o f  action arose 
shall have had place before the said day o f ' 1845, the decision
shall be according to the law or laws under which the parties shall appear to the 
court to have supposed themselves to be, living, or according to eq u ity  and good 
conscience,, following such law  or laws.

X . And it  is hereby enacted. T hat nothing hereinbefore contained shall apply 
to any Hindoo or Mahomedan, or to any property o f any Hindoo or M ahomedan, 
(gj unless such Hindoo or Mahomedan shall have renounced either o f  those 
religions, and shall not have adopted the other o f those religions. I h )

X I . Provided always. T hat no Hindoo or Mahomedan shall, in Consequence o f 
any thing in this A ct contained, by renouncing the Hindoo or Mahomedan religion, 
lose any rights or property, or deprive any other person of any rights or property.

X I I .  A nd it is hereby enacted. That so much o f the Hindoo and M ahom e
dan law as inflicts forfeiture o f rights or property upon any party renouncing or 
who has been excluded from the communion o f either o f those rreligions, .shall 
cease to be enforced as law in the Courts o f the E ast India Com pany. ■

X III. Provided always, aUd it  is hereby enacted. That i f  in any case falling 
within the provisions o f Section X I. dr XIT. it shall appear to the C ou rt that' the 
application o f any of those provisions would outrage the religious feelings o f 
any party against whom the Court is called upon to  apply them , the C ou rt sh all' 
state the facts o f the case, and submit the statem ent for the decision o f  the 
Court o f Appeal, who shajl decide whether the provisions shall be applied or not, 
and with w hat modifications, and whether any and what compensation shall be 
given to any party for the loss which such party m a y  sustain in case the said 
Court of Appeal should decide that the said provisions should not . be applied.

X I V . A n d
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X I V . A n d  it  is hereby enacted, *rhat nothing in this A ct contained shall apply 
to the C ou rt o f the Recorder o f Prince o f  ( i )  W ales Island, Singapore and 
M alacca (k ) .

NOTES to the Draft A ct.

(a) Substantive L a w .

For two reasons we think it right to explain the sense in which we .have used this 
expression.

First, Because, though the expression has been used in treatise? of jurisprudence and in 
official reports  ̂it has not, we believe, been before used in legislation, ••

Second, Because we believe the expression has been used, or at least understood, in-a 
sense different from that which it is intended to bear in this Act.

It has been used or understood, we believe, as if it included the definitions of crimes; as ' 
if there were substantive criminal law, and substantive civil laW; as if the only subjects 
matter of the whole corpus ju r i s  excluded by it, were the rules of pleading, evidence, and 
procedure. When the expression is used in this sense, the tules of criminal pleading, 
evidence and procedure are considered as adjective to the penal code, or definitions of • 
crimes,— the penal code itself being considered not as adjective to the civil code, but as 
substantive. '

In this Act we intend the term to include ©nly the definitious of rights and obligations j 
and we consider the definitions of civil iiguries and the defini|ionaof crimes as parts of 
adjective law. •

This, we think, is clearly the correct import of the expression. The definitions of civil 
injuries and of crimes are evidently only Oeccssary for preventing infractions of rights and 
obligations.

If we suppose ©very member of the community to have sufficient motives, independently 
of legal proceedings, to respect the rights of his neighbour and his OVtn obligations, there 
would be no use in defining civil injuries or crimes; that is td say, definitions of civil 
injuries and of Crimes are of no use, eXOept as adjective to definitions of rights and 
obligations.

We have also the authority of the fbardi Jl^ortof theBaglfehCcaaumissioners of Crimiaid 
Law for this use of the expression:

“  It is, in the first place, material (they Say) to advert generally fo the relation which the 
criminal branch of the law bears to the whole system: Every system of municipal law: 
consists necessarily of two distinct parts, which may he distinguished as substiintive an4 
adjective laws. The former comprehends the definition of Civil rights and obligations; 
while it is the office of the latter to prevent the occurrence of certain grave infractions of 
such rights and obligations. And one mode of prevention, namely, the infliction of punish* 
ment on those who offend, in order, by eŜ ample, to deter others IrOm offending, constitutes 
the great principle on which the law respecting crimes and punishments is founded,” p, 6»

L (tW  i l f  P ictce .

L e x  loci. The, Hindoo laW and the Mahomedan law are properly the laws of persons 
belonging to the Hindoo and M ahomedan religions; they cannot* therefore, be considered" 
as lex  loc i in the sense in which English law is the lex  loci of the Presidencies, although 
they are the laws'of a vast majority of the inhabitants.

(c) A p p lica tion  o f  Statutes to Ind ia ,

We wrote to the Judge of the Supreme Courts of Madras and Bombay to ascertain if 
this proposition is correct as to their Courts, and have been favoured with early answers. 
The answer o f Sir Robert Comyn and Sir Edward fJambier shows tba* the proposition is 
correct as regards the Supreme Court of Madras, By Sir Henry Riser’s answer, it s,eem» 
that the question has never been decided at Bombay. From the evidence of Sir Ralph 
Rice, however, before the Select Committee of the House of Lords, 1830, it appears thah 
the 13th year of Kiug George the First haS been considered at Bombay also as the epoch 
at which English law was introduced by the establishment of the Mayor’s Court.

We observe, also, in the Reports of CaSes decided by the Sudder Hewanny Adawlut of 
Bombay, Vol. I,, p. 333, that a case is cited by the Advocate-general from the “  Courier” 
newspaper of thfe SOth January 1818, in which the learned Recorder of that day is made 
to say that' “  the first charter of justice might be said to be that of George !., in 1726, 
creating the Mayor’s  Court at each of the three Fresidencies.” Perhaps, therefore, the 
allegation in the pseambie to this section may be consideied suffiote|itiy proved,

- { d )  E q u ity  and  G o o d  Conscience.

The Mofussil Courts, as regards English law, are not Courts of LUw, but of Equity.
They now administer to British subjects the same system which is administered by 

English Courts of Equity. See the case of Hoo v . Peter Marquis, Reports of the Sudder 
Dewanny Adawlut, Vol. iv;, p. 243.

But one very remarkable difference in their circumstances causes an equally remarkable 
difference in the mode in which they administer that system. They are courts administeri^ 
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E nglish  e(iuity in a  country in w h ich  there are  no  courts o f  E n g lish  la w . T h is  is a  vast 
advantage. A  very  great portion  o f  the business o f  E n g lis h  courts o f  equ ity  consists o f  
attempts (n o t  a lw ays, though  gen era lly , effectual) to  p reven t or rem edy  the m ischievous  
effects o f  proceedings in  courts o f  law . W h e re  th ere  are no  suCh courts, th is fim etion has  
o f  course no existence. T h e  M o fu s s il  courts have n o th in g  to  do  b u t  to adm in ister equity, 
fo llow in g  la w  o f  course, h u t unem barrassed  b y  th e  co -ex istence o f  courts o f  la w ,-^ th a t  is 
to say, to g ive  to every suitor h is le ga l rights w h en  th ere  is n o th in g  in eq u itab le  in them ,—  
w hen there is any  th ing in equ itab le , then bis le ga l righ ts  m odified  an d  corrected  b y  equity. 
A g a in , as every B ritish  sub ject w h o  sues in the M o fu s s il  is seek ing eq u ity , he  is ob liged , 
accord ing to the w e ll-k n o w n  ru le , to d o  equity  us th e  p rice  o f  ob ta in in g  it.

T h e  effect o f  this A c t  w ill not b e  to -in trodu ce  a n y  n e w  system  in to th e M o fu ss il courts, 
but m erely  to extend to a ll pe rson s w h o  are  n o t H in d o o s  or M a h o m e d a n s  th a t  system  
which is a lready  adm inistered to B rit ish  subjects.

(e ) Distinction between Real and Personal Properly.

Th is, in the early  stages o f  E n g lis h  law , w dn ld  h ave  b e e n  a  very  im portan t change . B u t  
n ow  every m an  m ay  b y  that la w  d ispose o f  his real p rope rty  b y  w ill as he p leases. A n d  by  
M l - .  F e rgu sso ffs  A c t  the rea l estates o f  B ritish  su b jects  in  the P residencies are liab le  for 
debts o f  a ll kindsi p rac t ic a lly , therefore, this c h a n g e  w il l  not be  a  g reat one, especia lly  
w hen w e take  into account the circum stance th a t a l l  the M o fu ss il Courts are  com ts o f  
equity, in  w h ich  kind  o f  cou rts  the distinctions be tw een  realty  and  personalty  are not 
looked  upon  w'itb favour.

W e  apprehend  that the la w  o f  prim ogen iture , as it  n o w  exists in  E n g la n d , h as  not m uch  
direct operation , because th e  g rea te r p art o f  lan ded  p ro p e rty  is either in  settlem ent o r  passes 
b y  w ill. I t  is p ro bab le ; how ever, that the orig ina l laW  o f  prim ogen iture , e x c lu d in g  as it did  
an y  testam entary pow er, h a s  still a  Considerable ind irect effect th ro u gh  th e feelings o f  

landed  proprietors. I t  p ro b a b ly  induces them  in  their settlem ents an d  w ills  to make an 
eldest son, as it is com m only  expressed .

T h e  question agitdted  am o n g  politica l econom ists h as  b een ,,w h eth er a  compulsory law  o f  
equaPpartition  is beneficial or-otherw ise. W e  believe it  has not been frequ en tly  u rged  that, 
so lon g  as every  m an  is left at lib e rty  to divide h is  p rope rty  as he p leases "after his death , 
the national v r^ fe re  requ ires that, in  th e even t o f  h is  m a k in g  no provision , the p rin c ip le  of 
prim ogen iture Should prevail. ’

W h e th e r , in  a  Country w here th e .pow er to settle a n d  devise real p rope rty  exists, the fee ling  
in favou r of prim ogeniture, o r som eth ing  approach in g  to  prim ogen iture , w ith  its effect upon  
w ills  and  settlements, is bene fic ia l o r not, is a  question  too -wide to he d iscussed  in  th is note. 
IN or is such a  discussion necessary  fo r the present p u rp o s e ;  because th e fee lin g  does  not 
exist w ith  regard  to the real p ro p e rty  o f  E n g lish m e n  in  In d ia , and a ssu red ly  cou ld  n o t h e  
created in  such circum stances b y  m erely" p erm itting  th e  rem nant o f  the anc ien t E n g lish  
la w  o f  p rim ogeniture to continue jn  existence. .T h e  existence o f  th a t rem n an t, therefore, 
surely  ho lds out no  prospect o f  advan tage  equ iva len t to that o f  h a v in g  on e  sim ple  and  
uniform  la w  o f  succession for a l l  k in d s  o f  property .

T h e re  is one distinction betw een  m oyeah lc  an d  im m o vea b le  p ro ])e rty , w h ic h  w e  be lieve is 
in  practice observed  in the M o fu s s il ,  an d  w h ich  w e  th in k  o u gh t to h av e  the sanction  o f  law . 
W e  m ean the distinction in troduced  in to  E n g lish  la w  b y  the Statute o f  F ra u d s , w h ich  m akes  
w riting and  signature necessary  to  a  conveyance o f  re a l p rope rty . B u t  W e th in k  a  provision  
to this effect w ill m ore p ro p e rly  fo rm  th e subject o f  a  separate  A c t  th an  o f  a n  exception  to  
this section.

{ / )  Distinction between Moveable and ImmCmable Property, .

I t  Cannot b e  denied that, b y  th e  recogn ition  o f  th is  distinction, th e d i f i ic u lt  qu estion  o f  
dom icile w ill frequently  arise f o r  decision  in  th e M o fu s s il  Courts, and  a ]so  that th ose  courts  
■will frequently  have to inqu ire  w h a t  is  the la w  o f  th e  dom icile  o f  a  d ecea sed  p erson  iii 
respect o f  succession to m oveab le  p roperty . T h ese  d ifficulties, how ever, can n o t b e  rem oved  
w ithout m ak ing  B ritish  In d ia  an  exception  in this respect to other B ritish  p ossess io n s , an d  
perhaps to the w h o le  civilized w o r ld : an d  even i f  w e  th ou gh t it  ad v isab le  t o  p ro p o se  the  
abo lition  o f  the distinction, w e  sh o u ld  dou bt W hether a n y  Leg is la tu re , ek eep t th e  Im p e ria l  
P arliam en t, cou ld , w ith  perfect p rop rie ty , alter a  p a rt  o f  the la w  w h ich  seem s to  h a v e  a  near 
relation ‘to the comitaS inter dentes, - ■

W h e n  w e com e to the codes o f  substantive la w  w e  sh a ll g o  fu lly  in to  th is  su b jec t , and  
consider h o w  fa r  w e  can, consistently  w ith  a  due respect to the gen e ra l p rac t ice  o f  nations, 
relieve the courts o f  this coun try  from  the necessity o f  ap p ly in g  an y  o th e r la W  th an  th a t o f 
the place.

Ig) Difference between the Law administered to Hindoos arid Mahomedans in the 
Presidencies and in the Mofm$il. .

T h e  r igh t o f  H in d o o s  an d  M ahom edans to  h a v e  H in d o o  an d  M a b o m e d a n  la w  ad m i- 
nirtered to  them  is  lim ited, bo th  in  the P residencies a n d  in  the M o fu s s i l ;  b u t  th e  lim itation  
is not the sam e in  the tw o  cases. . N e ith e r is  th e la w  adm in istered  to  th ese  tw o  c lasses in  
cases w hare th ey .a re  not entitled to. their o w n  la w s , th e  sam e (p ra c t ic a lly  a t  le a s t ) in  the  
Presidencies an d  in  the M ofussil. ■

When
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W h e t i  w e  are  majking th e  th ree  codes o f  substantive  la w , w h ich  appear to b e  required for  
the th ree  g re a t  c lasses o f  w h ich  th e popu lation  o f  this In d ia n  E m pire  consists, viz., H indoos, 
M a h o m e d a n s , and  persons w h o  are  neither H in d o o s  n o r  M ah om edan s, it is to be  hoped  
that w e  m a y  find  it possib le  to g iv e  to the tw o fo rm er classes the sam e law , in the cases in  
w h ic h  H in d o o  an d  M a h o m ed an  laW  are nOt n o w  specially -reserved  to them , or ip ay  not 
Continue to  b e  specially  reserved  to them , as that to w h ic h  the last class w ill 'b e  subject in  
su ch  cases . I t  is also to b e  h oped , o r rather it is n o t to be doubted , that w e  shall be ab le  
to  p rov ide  that the lega l condition  o f  each o f  thp th ree c lasses shall b e  the sam e respectively  
in  th e  P res iden c ies  and  in  the M o fu ss il.

T h is  A c t ,  however, is in tended  fo r the last class on ly , and  an y  p rovisions affecting the  
. o th er tw o  w ou ld  be  out o f  p lace  in  it.

(Ji) Consequendes o f Persons changing thcir paw. • . . ,

A c c o rd in g  to the v ie w  exp ressed  in N o te  (J ),  these persons no lo n ge r professing* the  
H in d o o  an d  M a h o m ed an  re lig ions, the H in d o o  an d  M ah o m ed an  law s w i l l  not be app li
cab le  to  them  respectively . T h e y  w ill becom e properly* subject to the lex locL f t  is 
necessary, how ever, to  p rov ide aga in st an y  loss o f  righ ts to them , or to  an y  other persons  
th rough  th em , b y  this ch an ge  o f  law . T h is  is don e  b y  Sectiop X l.-

B u t  b es id es  th e  ch an ge  from  H in d o o  an d  M a h o m e d a n  la w  to the lex loci, which owes  
its o rig in  to  th is A c t, there  is a  loss  o f  rights con sequ en t upon renunciation, o f  the H indoo  
an d  M a h o m e d a n  re lig ions, b y  thn operation o f  the trVo system s o f  la w  be lon g in g  respec
t iv e ly  to  th ose religions. I t  W as to prevent th is loss o f  righ ts thaj; Section I X . ,  R egu lation
V I I . ,  o f  1 8 3 2 ,  o f  the B e n g a l  C o d e , w as  enacted. Section  X I I ,  Of this A c t  w il l  m a te  the  
la w  u n ifo rm  on this po in t th rou gh ou t the territories* u n der the G overn m en t O f the H ast  
In d ia  C o m p a n y , except W ithin thie lim its o f  the-local ju risd iction  o f  H e r  M a je s ty ’s Suprem e  
C ou rts . W e  th ink  it ough t to  b e  the sam e within those lim its, bu t to m ak e  it so does not  
fa ll w ith in  the scope o f  this Act*. ^

(?) Settlements in the Straits of Malacca. • .

T h e  w h o le  o f  the. Settlem ents in  the Straits be in g  su b ject to the la w  w h ich  is  adm inis
tered -by th e R eco rd e r’s C ou rt, there is no room  fo r the application  o f  this A c t  to those 
settlem ents. ■ . ^

(ft) Extension of Acts of the Council of India,

W e  at first th ought o f  ex ten d in g , b y  a  gen era l p rov ision  in this A c t, a ll the A c ts  o f  the  
C o u n c il  o f  Ii^dia w hich  have  extended  the p rovisions o f  A c ts  o f  P a r liam en t to an y  parts  
o f  In d ia , o r to any  persons in  In d ia . B u t  h av in g  lo o k ed  th rough  those A c ts , w e  believe  
it  w i l l  b e  a  m ore expedient course  to m ake separate an d  special provision  fo r  that purpose.

.T h e  sort o f  case w h ich  Section  X I I I .  is in tended  to  m eet m ay  b e  thus exem plified : 
A  m arrie d  H in d o o  m an  renounces h is  religion and  becom es subject to the lex loci; accord ing  
to  'that la w  h e  m igh t sue foV a  testitution o f  co n ju ga l righ ts i f  his w ife  re fused  to cohabit  
w ith  h i m ; b u t  accord ing to H in d o o  la w  the w ife  w o u ld  have a  righ t to  separate herse lf  
from  a  h u sba n d  w h o  h ad  b eco m e  outcast, and, nevertheless, to have her m aintenance out o f  
his p rope rty .

T h is  r igh t  o f ,th e  h u sban d , a n d  this righ t o f  the w ife , are inconsistent w ith  each other, 
an d  o n ly  one o f  them  can  p reva il. T o  avoid outrage  to the religious fee lings o f  the w ife, 
her r ig h t  to  separate h e rse lf o u g h t  to  prevail. B u t  it is ve ry  d ifficu lt to foresee all the cases  
requ ir in g  specia l provision  w h e n  a  m an  passes from  the H indoo  o r  M ah o m ed an  law  to  the  
lex loci, a n d  to  m ak e  such  spec ia l provision  be fo reh an d  as shall m eet the exigency. A  dis
cretion  is therefore le ft to  the C o u rt  o f  A p p e a l in  these cases to decide accord ing  to w h at  
m a y  a p p e a r  to b e  th e m erits o f  each  individual case.

T h is  is a  ve ry  anom alous p ro v is io n ; hut it is  a  provisibn  intended fo r a  very  anom alous  
state o f  things.

N o. 3 .
Le.x Loci.

O r d e r e d ,  That the D raft A c t  be re-considered at the first' meeting of the 
Legislative Council o f India after the 10th day o f  April next.

G .  A .  B u s h b if ,

' Secy to the G ov*> f India.
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Legis. Cons. From G .  A .  B u s h b y ,  Esq., Secretary to tlie Governm ent o f India, to  Secretaries 
35 Jan. 1845. to tbe Governments o f Bengal, Madras, Bom bay and N , W . Provinces, dated

3**- 25 January 1845.
Home Department,

Sir, •
I AM directed by the R ight bonourable the Governor-general 

in Council to transmit to you, for the purpose o f  being laid 
before the R ight honourable th e G overnor o f Bengal, for any 
opinions or suggestions which his Honour m ay be pleased to 
offer, the accompanying D raft o f  a loci, which has been this day 

read in CounciLfor the first time, and will be published for general information.

I  have, &e.

Legis.
M. H. the Governor in Cotmcil.
H. the Goveinor in Council.
H. the Lienh-Govemor of the N. W. P.
His Lordship in Council.
His Honour in Council.
His Honour.

(signed)

Fort W illiam , 25 January 1845.

G .  A .  \B u sh h y ,  
Sec’', Gov^ o f India.

From the Honourahle B ir P e e l ,  K n ig b t, C h ief Justice, the Honourable
S  r f f .  W .  SetOn , JCnight, Puisne Judge of the Supreme Court a t Calcutta, 
to the Right honourable Sir f l .  H a r d i n g e , k . c. b-., Governor-general of India, 
in Council, dated 25 M arch 1845.

R ight honourable and Honourable Sirs,
W e have the honour to acknowledge the receipt o f your letter to the Judges 

o f the Supreme Court at this Presidency o f  the 1st M arch 1845, j-equesting their 
opinion on the proVtsiona o f a Draft A e t for establishing a le x  lo ’ci, which is now 
under the consideration of the Xii^islature o f  British India,

W e  think the object of the A c t  unexceptionable ; but some of its provisions 
appear to u$ to be open to objection, and others to be inadequate to the attain
ment o f the proposed object. ’

A s  the expression substantive la w ” has not been hitherto .used in  Statutes 
or A c ts ;  as it is used by the framere o f the A c t  in a  sense which all who have 
adopted it  do not give to i t ;  and as the terms substantive ahd adjective law are 
not o f themselves indicative o f  their proposed meaning, we think it desirable that 
some definition should he given in the A c t  itse lf o f the meaning of the expression 
“  substantive law .” The notes o f  tbe L aw  Commissioners would not be authority 
to which a court would be bound to d efer; bu t the main effect, as it  appears to 
us, in the enactment by which that which is called  “ substantive la w ” is to be 
introduced, is its want o f precision as to the exten t to which the law  o f England 
is to be introduced, It  is, perhaps, a necessary result from the usual modes by 
which the laws o f a State are introduced at once into its dependencies, that the 
courts o f ju stice  must decide on the admission or rejection o f  parts o f  such la w s ; 
such q u a s i legislative power in  courts o f ju stice  is , however, an evil which should 
not be introduced needlessly* From the num ber and constitution .o f th e courts 
to which this power would be entrusted,, its exercise would be likely to be more 
than commonly objectionable ; the system o f English law  is so vast, and the appli
cation o f it is attended with so many difficulties, that to Ju d g^  not previously 
trained to its study, the difiiculties in this country would be almost insurmCuntable, 
since they would have to administer a law with which they were unacquainted, 
and they would not have the assistance of a bar or other professional agents, or 
of officers possessing the know ledge in  which the Judges were d e fic ie n t; they 
would, therefore, be Under disadvantages to which nn magistrate or body o f 
magistrates administering the English law in England is exposed ; and it  must be 
remembered, that they would. Often have to decide cases, o f difficulty and com
plexity; it would he a laborious task, but it would not he im practicable, to  point 
out the portion of the common law of England intended to he introduced, and 
the difficulty would be less as to the Statute law, from the records o f  it  being 
collected and accessible. I t  would be o f the greatest a id  to those w ho would 
have to apply its provisions i f  the Draft A ct were accompanied by som e digest or 
authoritative exposition of the law to be introduced.

W ith  respect to the fourth section, we beg fmdher to  suggest, that it  Would 
be advisable to extend to India gome Statutes passed since the IBth  G eorge 1 s t ;  
and that the Statutes to be extended might be named in a Schedule to  the A ct,

and
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and tliat it would be a  favouraWe opportunity for making this ej^tension to the 
Presidency towns as well as ito other parts o f British India.

I t  appears to us that the fifth clause would introduce much uncertainty. W hat 
is the w ay in Which the courts of the East India Company now adjudicate and 
m odify “  the legal rights o f  British subjects?” Is there an uniform rule o f deci
sion in such cases observed by all courts o f the East India Company in the 
M ofussil ? The L aw  Commissioners refer to the case of Hoo u. p eter Marquis^ 
Reports o f the Sudder D ew anny AdaWlut, Vol. 4 ,  p. 243, as proving that the courts 
in the Mofussil now administer to English Subjects the same system of equity 
w hich is administered by E nglish  Courts o f equity. This case appears to us not 
to establish that position; the case itself abounds with errors } the decision is as 
little  authorized by English equity aS by English law. Had it  proceeded on the 
opinion quoted in the case o f the Advoc'ate-general o f that day, it.w ould  have 
been apparent that the court jiieant to decide according to rules which they were 
erroneously informed would have been applied by an English court equity 
deciding in the same case ; but as that opinion was not pursued, the Case cannot 
be cited to prove that the courts o f the East India Company in the M ofusal now 
apply English equity in any case.

T h e  introduction o f  the Words “  good conscience” would b e  likely  to  give rise 
to  misconception and error i f  the ohfect b e  merely to introduce the system of 
equity observed in E n g liA  courts o f  equity In equity, or any Other system that 
is governed by precedents and hxed rules, it  Capnot be said o f every claim Or 
defence which a party is perniitted to  establish, that it  is  a  conscientious One; 
particular injustice must occasionally result from th e  observance o f general rUle$, 
and the lesser evil is tolerated that the graver one of uncertain law s may be 
avoided. •

W ith  respect to th e  sixth  clause, we think that i f  the distinctions knpum in 
E nglish  substantive law  between real and personal property be not introduced in 
the Mofussil, they should be abolished throughout India in all cases where they 
now  p revail; otherwise, as the A c t  would introduce a  k o ' lo c i r e i  s ito i lauds o f the 
same owner dying intestate would often devolve in one mode in the Mofussil and 
in another mode within the Presidency toWnS ; we think that there is no sufiicient 
reason for maintaining these distinctions in any part of the country, particularly 
after the A c t  c41ed I'ergussou’s A ct has already gone so far in abolishing them ; 
at the same tim e, it Would be proper to consider whether the wife*s interest in 
her landed estate should not be preserved on the Same footing as i f  it were real 
estate. ,

T h e  A c t  is defective, jii our opinion, in pot stating how the representative on 
the death o f an owner intestate is to be ascertained; as the English law would he 
introduced, property would devolve qU a personal represeUtativej^either executor or 
administrator, and in cases o f intestacy, until the appointment o f  an administrator, 
it  would not be certain in whom the property would vest.

I 'o  simplify titles, and facilitate transfers o f  property, it is essential that repre
sentation should be kept up.

I t  appears to Us that the provisions o f  the tw elfth sCcdon, relative to forfeitures 
to be enforced under the sanction of the appellate court, are objectionable.

T h e inquiry, whether the religious fe e lin g  o f any party wOuld he outraged by 
enforcing the provisions o f  the law, would be one upon which it  would be di:tecult 
satisfactorily to adjudicate, The parly who would bO next in succession to the 
party abandoning his religioU would not be slow to assert that it Outraged his 
religious feelings ; that a change o f faith djould work no forfeiture ; what b etter 
means than those which the court below had would the appeliate tribuJUd possess 
o f  forming a judgment on the question o f th e sincerity o f alleged religious scruples? 
Is such a question fit to  be entertained at all ?

W e  beg to offer our aid to  the Governm ent and to the Ltkw Commissioners ki 
fram ing prdvisions in accordance with our views as to  the specification and expla^ 
nation o f  the law tp be introduced.

W e have, A e.

(signed) L a w r e n c e  P e e l ,  

H .  W .  S e ton .

N o .^ -;
Lex Loci-

C ou rt House, 25 M arch 1845.

14. 4  L 3 M inutS'
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Letter from Sir 
L. Feel and Sir 
li. W. Seion.

6 3 s S P E C I A L  R E P O R T S  O F  T H E

M in ute  by the Honourable C .  H .  C a m e r o n ,  dated 4 A p ril 1845.

T his is a very important communication.
Sir Lawrence Peel and Sir H enry Seton th ink the object o f the A c t  unexcep

tionable, but some of its provisions appear to them  to be open to objection, and 
others to be inadequate to the attainment o f the proposed object.

They offer their aid to th e Government and to the L aw  Commission in 
framing provisions, in accordance with their view s as to the specification and 
explanation of the law to be introduced. .•

This aid, I  think, should be thankfully accepted^ and the L aw  Commission put 
in immediate communication w ith  the. two Judges.

A ll their suggestions a r e ' worthy o f attention, and some of them  are fully in 
accordance with views of the Law  Commission, which are only not embodied in 
the L ex Loci A ct, because some of them cannot be brought to m aturity for a long 
time to come, and others seem  more proper for the snhject of a separate A c t . ,

The two judges think that the expression ‘^substantive la w ”  ought to be 
defined and explained in the A c t  itself; and they add, “ it would be o f  the great
est aid to those who would have to apply its provisions, i f  the A ct were accom
panied by some digest or authoritative exposition o f  the law  to be introduced.”

From the way in which ■ this recommendation is expressed, I  was afraid that 
the two Judges meant to advise that the enactment o f the L e x  Loci A ct, should 
be delayed until such a digest or authoritati?e exposition of the law  to be intro
duced hy it can be prepared.

I have communicated With the two Judges on this point, and I have the greatest 
. satisfaction in stating (as they have authorized me to do) that they approve o f the 
. adoption o f  the English law, w ith limitations expressed in general terras, as the 
Lex Loci o f British India to be hereafter digested.

The recommendation of the two Judges,, thus explained; points at the very same 
•result as the intention entertained by the Law  Commissioners, and announced in 
their Report upon the le x  lo c i, o f reducing it  into -the form of a code.

The assistance of the two Judges in framing this digest or code w ill be most 
.beneficial in every point of view, and w ill besides be productive o f the special 
advantage, that the code or digest so framed by the two Judges and the L aw  
Commissioners may at once be enacted both for the Presidency to-vras and for 
the Mofussil. •

W h at the two Judges say upon the 4th Section is quite in conformity with the 
intentions o f the Law  Commission. * .

They object to the 5th Section as productive o f  uncertainty, and they ask, 
“  W hat is the way in which the Courts of th e ! East India Company h ow  adjudicate 

.and modify the legal rights o f British subjects?”  and they Say that the case o f 
Hoo u. Peter-Marquis, adduced by the Law  Commission, “  cannot be cited to  prove 
that the Courts of the East India Company in the Mofussil now apply English 
equity in any case.” • .

I think that the case, whatever errors it  may contain, may be cited to prove 
that the Courts of the East India Company in the Mofussil now endeavour to 
•apply English equity.

I  do not think the Judges in that case intended to deviate from the principles 
laid down by the Advocate-general, whose opinion they had ta k e n ; I  cannpt 
doubt that they intended to give the parties the same measure o f ju stice  which 
they would have .got in the English system. The case should not be lo o te d  at as 
an .insulated case, but as one o f several, which go to prove that the endeavour o f 
the Mofussil courts is to give to  each man the law  he would have g o t in his 
own couUtry. . . .

Now, i f  this be so, it  is certainly o f importance to m ake the public aware 
o f i t ;  for it  is one thing now to call upon the M ofussil Judges for th e first 
time to administer the English system of law and equity, o f which, i t  m ust be 
confessed, they can know but little, and quite another thing to  call upon them  
to extend their actual administration o f that system to all persons who are not 
Hindoos or Mahomedans. The former would be to im pose a great difiiculty upon 
th em ; the latter is to relieve them from an infinity o f  other difficulties, to  impose 
no new one, but only to leaye them subject to that one which also w ill be greatly 
mitigated when the digest or code above mentioned is prepared.

. T hese
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, These were the reasons which influenced the Law Commissioners in drawing 
Section 5, and I  still think it desirable to preserve the terms of that section, 
though I am ready to give w ay to the two Judges if  they insist; and at any rate, 
I  myself think it quite proper to introduce words showing beyond doubt that the 
English courts of equity are the guides to be followed.

The two Judges think that the introduction of the words “ good conscience” 
may give rise to misconception and error ; this is possible, and therefore I  am 
willing to omit them ; but I  apprehend that they are correct technical terms as 
applied to English equity, “  Jntdligentw' de conscientia legibus rnunitar

I  am most truly glad to find that the two Judges think there is no sufficient 
reason for maintaining the distinctions betw-een real and personal property in any 
part o f this country ; and, With their proffered assistance, I think the Laŵ  Com
mission should prepare an ilc t for the Presidency towns, to be passed sitnulta- 
neously with the Act in question^ abolishing these distinctions, and making any 
other provisions which we may agree upon for assimilating the law within and 
without the local jurisdiction o f the Supreme Courts.

The same Act may provide for the objects stated by the two Judges in their 
remarks upon the 4th Section.

The two Judges say, “  the Act is defective, in our opinion, in not stating how 
the representative, on the death of an owner intestate* is to be ascertained.*^

I  agree that a provision to this effect must accompany the Act.
W ith  regard to the 12th Section, the intention of the Act has pot been cor

rectly apprehended by the two Judges; we did not mean that the Court should 
inquire whether, as a matter of fact, the religious feelings o f the parties had 
actually been outraged, but that it should determine, as a matter o f law, whether 
the application of the general principles of the Act to the case in judgment would 
have that tendency. This is a question analogous to the question, whether a 
writing alleged to be libellons has h tendency to provoke a breach of the peace, 
or to weaken moral and religious restraints; the Court does not inquire into the 
fact whether any body has felt disposed to break the peace, or has felt moral and 
religious restraints weakened in his mind, but decides, as a matter o f law, whether 
the writing has or has not this tendency.

But putting this misapprehension out o f view, the difficulties of Section 12 
are very great, and I  shall be most atixieus to discuss with the two Judges the 
modes of overcoming them.

This letter of thn two Judges appears to me to open the fairest prospect of 
accomplishing that great object, the enactment o f a code of English Substantive 
law, so far as it is applicable to India (including Presidencies and iVIofussil), that 
has ever yet presented itself, and I  acknowledge it with gratitude and with the 
highest satisfaction.

(signed) C. H . Cameron.
April 4, 1845.

No. 3., 
Lex Loci.

From the Government o f India to the Honourable Sir Lawrence Peel̂  Knight, 
and S i r W.Sefon., Knight, Judges o f the Supreme Court, dated the l9th 
April 1845.

Honourable Sirs, . '
W e have the honour to acknowledge the receipt o f yoUr communication o f the 

25th ultimo, containing your sentiments on the Draft of the proposed k.v loci, read 
by us in council for the first time On the 25th January last.

W e  thankfully accept your valuable and obliging offer to aid the Government 
and the Law Commissioners in revising the provisions o f the proposed law; any 
suggestions you may be pleased to make shall receive our best attention, but wo 
do not now think necessary to notice the various points discussed in your letter, 
as. we understand that those points and the various clauses of the Draft Act have 
already undergone discussion in conferences held by you with opr colleague the4th 
Ordinary Member of Council.

W e  have, Ac. ,
(signed) H. Hardinge, G. W. Pollock.

F, Milktt. C. H. Cameron.

14 . 4  L' 4 From
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Lex Loci. From the Hindoo Inhabitants of Madras to the Right honourable, Sir 
Hardinge, k . c. b ., Governor-general o f India in Council.

The M emokial of the undersigned Hindoo Inhabitants o f the Presidency of 
Fort St. George,(.dated 2 April 1845.

Respectfully showeth,
1 . T hat your memorialists having at all times been accustomed to regard the 

exercise of British rule over the ^̂ ast territories possessed by the Ijonourable East 
.India Company in this part o f the world as the strongest security o f the rights 
and immunities, both civil and religious, o f the native inhabitants subject to their 
authority, indulged this feeling in a still stronger degree than heretofore, on the . 
promulgation of the Charter Act, dated the 28th August 1833 j which besides 
doing away with former disabilities in respect o f religion, colour, place o f birth, 
&c., enabled and required the Governor-general to provide, with all convenient 
despatch, for the protection o f the natives qf the said territories from insult and 
outrage in their persons, religions or opinions.

2. That since the passing o f the said Act your memorialists have seen, with 
satisfaction, a few instances wherein their countrymen have been permitted to 
hold offices or employments, without being disabled by religion, colour or birth
place ; a step which they regard as an earnest that this clause o f the Act will be 
brought into operation by the Local Governments as time and opportunity shall 
permit; but your tnemorialiSts have vainly looked for the performance o f the clause 
which regards their protection from insult and outrage in their religion.

3. That your memorialists, prepared as they Were to expect some enactment of 
the kind in their favour as respects their religion, have perused with concern and 
amazement the Draft Act, dated Fort William, Home Department, 25th January, 
Legislative, in which the Law ComrUiSsioii, under the intention o f assimilating 
the practice of the Supreme Courts o f Judicature and the Company’s Courts in 
the Mofussil, has aii»M  a deadly blow at the religion and opinions which the 
charter requires the GoVemer-general in Council especially to protect.

4. That your memorialists refer to Clauses X L ,  X l l .  and X I I I . ,  but more im
mediately to the l 2th clause of the said Drafts by which it is enacted, that “  so 
much of the Hindoo and Mahomedan laW as inflicts forfeiture of rights or property 
upon any party renouncing or who has been excluded from the communion o f either 
o f those religions, shall cease to be enforced as law in the courts of the East India 
Company.”

. 5. That your memorialists feel themselves compelled, most respectfully, hut at 
the same time most strongly, to remonstrate against this clause, as a palpable in
vasion of their ancient rights, a direct attack upon their religion, and u peremptory 
subversion o f their ancestral and inalienable law.

6. That the laws of your niemorialists, in almost every case, and in those 
relating to inheritance in particular, are ptirt and parcel of their rpligion, incapable 
of being separated therefrom, and in the same degree that the law o f inheritance 
is infracted, are the privileges o f their religion take.n from them vitiated and 
destroyed.

7. That this association of Hindoo law with their religion, or rather the ema
nation of the former from the latter, was clearly understood and laid down by that 
high legal authority, Sir Thomas Strange, formfrly Chief Justice at Madras, who 
having referred, in the.Preface to his “  Elementsof Hindoo Law,” to an extract from 
Mr. Colebrooke’s “  Hindoo Schools o f Law,’’ which states, “  The laws o f the Hin
doos, Civil and religious, are by them believed to be alike founded in revelation, a 
portion of Which has been preserved in tpe very words revealed, and constitutes 
the Vedas, esteemed by them as sacred Writ,” when speaking, page 113, vol. 1, o f 
the loss of property incurred by forfeiture of caste, remarks, “ Dy our own law, as 
old as the tinie of the Saxons, property is with us forfeited by crime; as by the 
feudal law also, as introduced among us at the conquest, it escheats for the same 
cause on attainder. Degradation from caste, by the Hindoo law, answers the 
attainder by ours; except that under the former, instead of the king or the 
lord taking the'succession, upon the delinquency of the owner being ascertained 
by sentence, it vests in his heirs.” ■

' 8. That
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■ 8. That the loss of caste is connected with the vitality of the Hindoo religion, - 
is proveable from the fact that the relations o f the party coming under its legal 
penalty are bound to consider his degradation as a moral death, in token of which 
the same ceremonies are by them performed on his account as take place in 
the celebration of obsequies for the dead. ■ .

9. That the Hindoo Law of Inheritance is considered by your memorialists and 
their countrymen as a sacred privilege; that it has been preserved to them by 
all former governors; and that it is guaranteed by Clause L III .  of the present 
Charter of the East India Cotopany; and therefore to enforce the obnoxious Clause 
X IL  o f Draft Act o f the. Law Commission, would be to violate their prescriptive 
rights, and contravene the intentions of the British Legislature; besides inflicting an 
unnecessary and incurable wound on the religious feelings, opinions, practices and 
obligations o f a large portion o f British subjects, I>y whom such harsh treatment 
has been at no time, and in no instances, merited from the English Government,

10. That the Law Commission, in thus summarily attempting an innovation, 
intended to deprive the Hindoo community o f a national and legal right, derived 
from their ancestors, and hitherto respected by tbeir European rulets, affords 
strong cause of suspicion that such an innovation is only the prelude to others ; 
that the security in person, property and religion, hitherto ensuyed to native 
subjects, is in danger of being taken from Ibem, and that the protection, thus 
undermined in one instance, may eventually be denied t h e m  altogether. The 
power which deprives them of this privilege can do so by another, and the spolia
tion o f one is an intimation that all are liable to be similarly swept away.

1 1 . That such a spoliation would he a virtual breach of faith on the part of thU 
Indo-British Government towards the Hindoo population, incompatible with the 
engagements of former Governments, and diametrically opposed to the feelings 
and intentions of the House of Commons, at the time of the renewal o f the Coni- 
pany’s Charter, as is evident from the “ Minutes of Evidence” taken before the 
belect Committee o f that Honourable House in the year 1832-

12 . That on this occasion Bullivan, on being eXamitred with , regard
to the condition of Hindoo converts to Christianity, having stated that he should 
not consider it to he a question which affects ithe religion of this country, i f  tlm 
Government were to issue a declaratory Regulation (similar, your memorialists 
apprehend, to Clause X U - of the praft Act) .allowing the Christian convert to 
share any hereditary property, as he would have done i f  he had remained a Hindoo ; 
the said Honourable Committee recorded its opinion, that, in order to maintain 
their right in India, the Govei’nmettt were bound In honour and good fmth not to 
interfere with the religion e f  the natives in any way whatever.

13. That Mr. Sullivan, admitting the truth o f this proposition, gave it as his 
opinion, that a Regulation o f this kind would not interfere with the religion of 
your memorialists, and further stated that it was a disputed point, whether the 
conversion of a Hindoo to another religion does, by the Hindoo law; deprive him 
o f his right to inherit ancestral property; by vLich opinion and statement 
Mr. Sullivan, it must be inferred, would not have dared to advise such a regula
tion, were it known to interfere with th« religion o f your memorialists, or were 
it contrary to Hindoo law.

14. That your memorialists unequivocally declare, that such a reguiation (enun
ciated in Clause X I I .  o f  the Draft Act) is a dh’oet violation o f the law and 
religion of the Lindoos ; in proof of wLich declaration your memorialists Will 
quote an extract from the “ Daya Bh%a,” or Law of Inheritance, chap. 6, sec. 
19: “  Since a son delivers his father from the Hell, called Piit, therefore he is 
named Pzhfra, by the Self-existent himself. His connexion with the property 
is, therefore, the reward o f his beneficial acts. I f  he neglect them, how can 
be have his hire?”  From which, it appears that a son’s right o f succession is 
the reward o f benefits conferred on his fatJier, which benefits, arid especially 
the principal one of Put, no apostate from his religion can confer. It follows that 
an apostate cannot, by Hindoo law, succeed to inheritance, and Pht being a 
religious duty, proves the union of the religion and law of your memorialists, both 
o f which are renounced and forfeited by apostacy.

No. 3.
Lex Locj.

14. 4 M 15. That
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15. That your memorialists might quote many other portions o f their laws, to 
show that no outcast can inherit; but the fact is so well known, and so univer
sally acted upon, that they consider it would be superfluous to dwell upon thenX • 
in a memorial; the more especially as Mr. Sullivan merely says, “  i t  seems to 
be a disputed point,” without citing an instance in which it  had be,eri disputed  ̂
or referring to any authority beyond himself.

16. That the Hindoo law has always been, and still is, the law under the Pre-‘ 
sidency o f Madras, in aU cases in which inheritance is concerned^ as is proved 
from the following extract from Sec. 16, Reg. 3, A .D . 1802: “  In  suits regard
ing succession, inheritance, marriage and caste, and all religious usages and 
institutions, the Mahomedan laws as regard Mahomedans, and the Hindoo 
laws -with regard to Hindoos, are to be considered as the general rules by which 
Judges are to form their opinions. The Mahomedan and Hindoo law officers of 
the courts are to attend to expound the law of their respective persuasions, in cases 
in which recourse may be required to be had to it.l’ And the Act 21 Geo. I I I . ,  
Cap. 70, Sec. XV II., provides that the “  inheritance and succession te  lands, rents, 
goods, &c., shall be determined, in the case o f Mahomedans, by the laws and 
usages of the Mahomedans, and in the case of Gentoos, by the laws and usages 
of Gentoos ; and where only One o f the parties shall be a  Mahomedan or Gentoo, 
by the laws and usages of the department.” Again, See. X V IH . enacts, “  that 
the rights and authorities of fathers of families and masters of families, according 
as the same might have been exercised by «the Gentoo Or Mahomedan law, shall 
be preserved to them respectively within their sard families.”

17. That the said Act .Geo. 3, cap. 70, not having been repealed by any 
subsequent statute, remains in full force, being further confiimed by the Comr 
pany’s present Charter Act, 3 & 4 W ill. 4, cap. 85, Sec. 53, which enacts, 
“  That the Indian Law Commissioners shall from time to time suggest such alter
ations as may in their opinion be beneficially made in the said courts o f justice 
and police establishments, forms of judicial procedure and lawsi due r&gard being 
had to the distinction of castes,, difference of religion, and the nMtmers and opimons! 
prevailing among different races and in different parte of the said territories.'’

18. That the innovations now proposed by the Draft Act in Clause X L , X I I ;
and X II I . ,  against which your memorialists remonstrate, being a direct violation' 
of the above-quoted Act 21 o f Geo. III., Cap. 70, Sdets. X V II., X V I I I . ,  and the 
above-quoted Charter Act, 3 & 4 W ill. IV . Chap. 85, Sec. L l I I . ,  it is imposSi-5 
ble that suchhlause and clauses, invading and destroying, as they do, the religiofr 
and law, the rights and authorities of Hindoo fathers and masters o f families,' 
expressly thus guaranteed to your memorialists, can pass into law, until the saich 
Acts of Geo. III. and Will. IV . are annulled by theParliament o f Great Britain and 
Ireland; and that consequently, in the opinion of your memorialists, the Law 
Commission is not competent to propose a law completely at variance with and, 
prohibited by the charter from which its own existence afid legislative powers are, 
derived. [

19. That your memorialists further submit the high probability, i f  not the abso>* 
lute certainty, that .the Law Commission is mistaken in Supposing the Hindoos 
have nO ler loci of their Own; since, according to that part of the Hindoo law  
termed Smritee, which , is based upon the sacred Vedas, “  That part o f  the earth 
occupied by the people who both by Mahomedans and Europeans have been and 
still are called Hindoos, is a portion o f “  Bhdrdtha Xhunda,”  which originally 
consisted o f two grand divisions, denominated Gavoodas and Drayedas, each 
having five provinces, and each province its particular law, dialect and usages ;”  and 
i f  it mould appear, as your memorialists are of opinion, upon strict inquiry, it would, 
that, upon the principle n f these “  leges loci,** Hindoo jurisprudence, as respects, 
the laws o f succession and inheritance, has been administered hitherto, your 
memorialists submit, that there can be no necessity for the introduction o f a new 
’‘ k,v loci,” the most important clauses o f which are intended to annihilate rights 
^nd privileges handed down from time immemorial, preserved and assured to them 
by the British Government, sanctioned by their sacred books, and experienced as 
Sufficient for every purpose for which they were intended.

20. That your memorialists submit that the elafises o f tho Draft A ct Objected 
to are not only unnecessary, but also highly inexpedient, inasmuch as they are

contradictory
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contradictory of each'other ; Clause III. enacting that nothing in this Act con
tained shall be construed to prevent any court from deciding any case, according 
to any law or usage immemorially observed, while Clause X II .  breaks down the 
old Hindoo law o f inheritance, which, it is incontestable, has been observed 
immemorially by the Hindoos up to the present hour. I f  Clause X II. be 
enforced, it invalidates Clause I I I . ; if  Clause l l l .b e  adhered to, Clause X ll .  UiuSt 
become a nullity.

21. That not only do Clauses III. and X l l .  clash with each other, but Clause 
.X I. absolutely nullifies whatever it may be meant to enforce, by enacting that no 
Hindoo or Mahoraedan shall, by renouncing the Hindoo or Mahomedan reli^oh, 
lose any rights of property, of deprive any other person of any rights or property; 
two opposing provisions utterly irreconcilable. A  Hindoo apostate, as has been 
shown above, by the act o f  apostacy, forfeits his ihlieritance, which ip̂ o facto 
becomes the property o f his Hindoo rplations. If, therefore, in consequence of 
Clause X H .j the share so forfeited be given to him, his family suffer wrong in the 
deprivation o f the property which his apostacy had transferred to them ; and i f  he 
be denied the forfeiture, then, in  the construction o f the Draft Act, he is Avrohged

-and deprived o f  his rights and property; by a decision either way, one of the pat
ties must suffer iiyury.

22. That though it would seem that the Law Commission, aware of the diffi
culties created by Clauses X l.  and X II . ,  added Clause X H l. as a door o f escape, 
by giving a discretionary power to the decMon o f the Court o f Appeal, yet this 
does not remedy the evil. By this Clause it is enacted, that “  where the appli
cation o f any o f  the provisions of Clauses X L  or X I I .  shall outrage the religious 
feelings o f any party against ®whom the Court is called upon to apply them, the 
Court o f Appeal may modify the provisions, and decide what compensation shall 
be given to any party sustaining loss by the non,applJcation o f the pro\dsions.”  
In all and every case where it shall he decided that an apostafe Hindoo shall be 
entitled to a shi\re o f the family property, the religious feelings o f his family and 
the whole Hindoo community Will be most grossly outraged, and'the discretion 
given to the Appeal Court, by which they are thus permittj^, at their pleasure, to 
Sanction this outrage o f the religious feelings of the whole caste, is considered by 
your memorialists as a palpable and wanton -violation of Act 21 Geo- 3, Cap- 70, 
Sec. X V H . and of Act 3 & 4 W ill. 4, Cap. 85, mid Sec. L U L  and I X X X V i ; 
and in cases where the Appeal Courts, refusing to sanction such an outrage, 
shall award a compensation, it is hardly less an outrage to mulct the family o f 
the apostate, in order to reward him for having forsaken the laws and religion 
o f his ancestors, and brought disgrace upon his relations.

23. That, moreover, the award of compensation to an apostate under Clause 
X I I I . ,  is at variance with the note thereto appended. By the clause, a  remunera
tion is given to the apostate under the operation o f What the Law Commission 
denominates “  English substantive l a w b y  the note, the apostate is made to 
incur the loss o f ms wife, and to provide her wfith compensation under the opera
tion o f Hindoo law ; so that the same article allows the working o f two contrary 
and different rules, afc the discretion, that is to say, the pleasure, o f the Court o f 
'Appeal; and Clause X H L , sanctioning the administration of contrary laû s, is, 
framed as an expedient to obviate the contradictions contained in the two Clauses 
preceding.

24. That your memorialists cannot avoid noticing; a still further incongruity; 
while Clause X II. is found so deeply to affect the Hindoos in their law, privileges 
and religion, it is gravely stated at the end o f Note (g), “ This Act, however, is 
intended for the last class only, and any provisions affecting the other two, would 
be out o f place in i t o h  which your memorialists submit, that as the X II .  Clause 
w ill actually, i f  passed, annul the Hindoo law o f inheritance, it cannot* under the 
intention of the above-quoted sentence, be introduced into the Act, without 
exhibiting a contradiction in point o f  fact, too. evident to escape the notice o f the 
most disinterested individual. T o 'take  from the Hindoos a share of the family 
property, or to oblige them to make compensation for the benefit o f ah outcast and 
an apostate from his religion, w b^m 'th e  Act intended it or not, is, to all intents 
and purposes, legislating to tfemr injury, and deeply affecting their community 
from one end o f India to the other.

14 . 4 M 2 25. That
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25. That the clauses intended to change the ancient Hindoo law o f inheritance 
are, moreover, highly objectionable, inasmuch as they will destroy the peace of 
families, and jeopardize the harmony and welfare o f the entire Hindoo popula
tion, by encouraging litigation between relatives, and offeiing- a premium for, bicker
ings and strife. The system by which Hindoo converts have been gained in Madras, 
is that of inducing young persons to attend the schools of the English mission
aries, where, contrary to the washes and without the knowledge o f their friends, 
they are frequently taught to despise the customs o f their forefathers, before they 
are old enough to form a correct judgment of their oWn; and although instances of 
conversion to the creed of the missionaries have hitherto been few, yet, i f  once a* 
law should compel the relations of the convert to rew'aid his apostacy, either by 
aw'arding a share in the property he has forfeited, or by way o f compensation, 
every fickle, inexperienced boy will have it in his power to insult his family, and 
disturb its social relations, by appealing to the law for an immediate separate 
maintenance at their expense, under the real or pretended plea o f embracing 
Christianity.

26. That your memorialists earnestly deprecate the mischievous results which 
must follow the introduction o f the Draft Act, as ft now stands, on every ground 
of private and public good; and that as Clauses X L , X l l .  and X I I I .  are subversive 
of their long-enjoyed rights, at variance with the charter, contradictory in them
selves, and calculated to overturn the peace and happiness Of their whole commii- 
nity, your memorialists respectfully beg that the said three clauses may either be 
altogether expunged from the Act, or that the Act itself may be suspended, pend
ing an appeal against it to the Honourable the Court o f Directors, and the Imperial 
Parliament of Great Britain and Ireland. #

And your memorialists, as in duty bound, shall ever pray.

Luchtnee Narrasa Chatty, Chairman, 
Madras, Hindoo Literary Society’s Rooms, [and others.]

2 April 1845,.

(No. 352.)
From G. A. Bushby, Esq.) Secretary to the Government of India, to (r . Buchme 

Narasa Chetty, Chairman o f a Meeting" o f Hindoo Inhabitants o f Fort St.
T Q /I  'George 

Sir,

d a t e d  24t h  M a y  1845 . :

Home Department,  ̂ directed to acknowledge the receipt o f a memorial from a meeting of 
Legis. ’ Hindoo Inhabitants of the Presidency of Port St. George, held at the Hindoo 

Literary Society’s Rooms on the 2d o f April last, o f which meeting you were the 
Chairman. . - '

2. The memorialists pray, that Clauses X I., X I I .  and X I IL  may be expunged 
from the Draft Act for establishing a lex loci in British India, which was published 
on the 15th January 1845. As they appear to labour under considerable misap
prehension as to the principles which guide this Government in legislating for the 
native inhabitants of India, I  am directed to cmmnunieate to you the following 
observations for their information.

3. The enactment to which the memorialists principally object is, “  that so 
much of the Hindoo and Mahomedan law as inflicts forfeiture o f rights or property 
upon any party renouncing or who has been ox:cluded from the communion of 
either of those religions, shall cease to be enforced as law in the Courts o f the 
East India Company.”

4. The memorialists declare, that “ such a spoliation would be a virtual breach
of faith on the part of the Indo-British Government, and incompatible with the en
gagements o f former Governments.” ' •

5. The principle which guides the Government of India is, that all the religions 
professed by any of its subjects shall he equally tolerated and protected.

6. The Government acts upon this principle, not on account o f any engagc- 
iment it has come under (for no such engagement exists), but because it is just and 
right so to act.

' 7. If
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7. I f  the Cjovernment were to deviate ever so widely from this principle, it could
not justly be reproached with breach of faith,,though it might justly be reproached 
with partiality and intolerance. . . .

8. I t  is just and right fo tolerate a Hindoo in the exercise of his religion, and 
to protect him from any loss of property on account of the profession and 
exercise of his religioni

9. But the Hindoo religion is not the only religion which the Government is 
bound to consider., The Christian religion, the Mahomed,an religion, and all 
others which exist in the country, have claims (quite independent of the fact that 
one o f them is the religion o f the Government itself) to the same impartial pro
tection ;■ and i f  a Hindoo becomes a Christian or a Mahomedan, it is ju$t and right 
that he, too, should be protected against any loss of property on account of the 
profession or exercise of the religion he has adopted.

. 10. I f  the Government refused to protect Such a person against the loss of any 
property, to which, but for his change of religion, he would be entitled, the 
Christian and Mahomedan communities would have jnst cause o f complaint, and 
the Government, consistently with its bwn principles, could give no answer to their 
complaint.

11. In such a case, too, i f  the notion entertained by tbe memorialists, that the 
Government has entered into an engagement on the subject, Were correct, the 
Mahomedan community might justly allege that the engagement had been disre
garded, and the faith of the Government broken.

12. For in every one o f the legislative measures adduced by the memorialists,
and relied upon by them as engagements entered into by the Government, th^ 
Mahomedan religion is put, as it certainly ought to be, upon a footing qf equality 
with the Hindoo religion. ,

13. I f  the Government were really pledged to enforce every provision o f Hindoo 
law, it would be equally pledged to enforce eveyy provision o f Mahomedan law.

14. The memorialists cannqt be ignorant that the Mahomedan law does not 
permit a Mahomedan, who has been converted from the Hindoo religion, to be 
deprived of any property, or subjected to any disadtantage in consequence -of his 
conversion.

16. In  the case, then, o f a Hindoo who has become a Mahomedan, if  it were 
really true that the Governinent is pledged fo enforce the whole o f the Mahomedan 
law, the community who follow that law would justly.complain if  the Govermpeut 
were to deny to such a Mahomedan any part o f the tights which his oWn law 
promises to him. But the Government being ih truth not bound by any engage^ 
ment, is happily free to make such previsions for the Conjunction as shaU be, 
equitable not to One class only, but to all classes of its subjects.

16. But putting aside the incorrect notion o f an engagement On the part of
Government to abstain from any alteration of tbe existing Statutes and Begula*- 
tions, the MahomedaUs have an unquestionable right to insist upon all the advan
tages which the law, as it now stands, confers upon them. The Statute to which 
the memorialists appeal, the 2 Geo. Ill.,.c . 70, s. 17, provides, “ that their intern 
tance and succession to "lands, rents and goods, apd all matters o f contract and 
dealing betw'een party and party, shall he determined in the case o f Mahomedans, 
by the laws and usages o f Mahomedans, and,in the case of Gentoos, by A e  laws 
and usages o f Gentoos; and when only one o f the parties shall be a Mahomedan 
or Gentoo, by, the laws and, usages of the defendant. ’ So that, according to the 
Statute, which the memorialists (however erroneously) consider, and rejoice in Con
sidering, to he an irrevocable law, a convert from the Hindoo to the Mahomedan 
religion, who has got possession of his Hindoo ancestor’s property,*is entitled to 
retain it against the Hindoo claimants. . ^

17. I f  the memorialists were to act consistently upon their own doctrine, that 
the unjust portion o f the Hindoo law o f inheritance can in no case, without a 
breach o f  faith, cease to be administered by the Courts o f British India, they 
ought to ask the Government immediately to alter this law,.instead e f asserting 
that it is an irrevocable engagement. They ought to ask that so much of it: as » 
enables a convert to the Mahomedan faith to defeat the unjust provision of the

1 4 . M 3  H in d o o
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Hindoo law of inheritance should be immediately repealed. They are quite right 
not to ask this, because they must know that an impartial Gpvernmejit would never 
accede to such a request; but they are as inconsistent in applauding the Statute as 
they are wrong in supposing that it is a law which can neither be repealed hor 
altered.

18. Upon an occasion o f this sort, it is proper to advert to the history o f this 
country.

19 . When the Hindoos became by conquest the subjects o f a Mussulman 
Prince, they were deprived o f their own law o f inheritance i f  they entered the 
courts of justice, and compelled to subinit to the Mahomedan law.

20. From this injustice the Hindoos have been delivered by the British Govern
ment, and they are now protected in the enjoyment of their own laws o f iii^heri- 
tance. The Government w ill continue that protection to them; but it w ill not 
suffer them to force their law upon persons who have chosen to quit the Hindoo 
community. Those persons are entitled to the sattie toleration and protection as 
the Hindoos, and they will receive the same.

21. How completely the Hindoo daw o f inheritance was set aside under th® 
Mahomedan dominion, may be seen from the remonstrance made in the year 1772 
by the Naib 'Dewan of Murshedabad against a declaration of the British Govern
ment o f Bengal, that “  matters respecting the inheritance, and the particular laws" 
and usages of the castes o f the Gentoos, should be decided by the established 
magistrates, assisted by the proper persons o f the respective religions, according to 
the laws and usages of each.”

22. The substance of this remonstrance is quoted by the Law Commissioners in 
their Report upon which tbe Xed* Z ed  Act is founded, from the Sixth Report of 
the Committee of Secresy, appointed to inquire into the state o f the East India 
Company, as follows
• “  The Council o f Revenue, in a letter to the President and Council, May 
1772, enclosed a remonstrance o f the Naib Duun, re jectin g  that part o f the 
instructions in the last letter o f the President and Council which directed that 
in cases o f the inheritance o f the Gentoos the magistrates should be assisted by 
the Brahmins of the caste to which the parties belong. In  that memorial the 
Naib Duun strongly remonstrates against allowdng a Brahmin to bb called in to 
the decision of any matter o f inheritance, or other dispute o f Gentoos; that 
since the establishment o f the Mahomedan dominion in Hindostam the Brahmins 
had never been admitted to any such jurisdiction; that to order a magistrate 
of the faith to decide in conjunction with a Brahmin, would he repugnant to the 
rules o f the faith, and an innovation peculiarly improper in a country under the 
dominion o f a Mussulman emperor; that where the matter in dispute can be 
decided by a reference to Brahmins, no interruption had ever been given to 
that mode o f decision; hut that where they think fit to resort to the established 
judicatures o f the country* they must submit to  a deeision according to the rulbs 
and principles of that law, by which alone these Courts are authorized to judge.-

“  That there would be the greatest absurdity in such an association o f judi
cature,'because the Brahmifi would determine according to the precepts and 
usages o f his caste, and the magistrates must decide aecording to those o f the 
Mahomedan law. ,

“  That in many instances the rules o f the Gentoo and Mahomedan law, even 
with respect to, inheritance and succession, differ materially from each other.” ,

23. The British Government delivered the Hindoos from this oppression,
and gave them the free enjoyment of their oWn law, o f inheritance. In the 
same Spirit o f justice and impartiality the Government o f Bengal enacted the 
9th Section o f the Regulation V ll.  of 1832, to prevent that law o f inheri
tance, which the Government had restored to the Hindoos, from being converted 
into an instrument of oppression against those who have ceased tp be Hindoos. 
This law has been the law in Bengal since 1832, and has never been complained 
o f as being oppressive, or as a breach of any engagement entered into between 
the Government and the Hindoos. And now, in the same spirit, the Governor-, 
general o f India in Council is about to extend that principle to  the whole o f. 
the British Indian Empire. ,

24. The
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24. The Charter Act, 3 & 4 W ill. 4, c. 85, to ■which the memorialists justly 
refer as strengthening their feeling of confidence in the British Go'remment, 
contains the last of those provisions which the memorialists consider as pledges 
that the whole of the Hindoo law shall be for ever enforced.

25. The supposed pledge is contained in the 53d Section o f the Charter 
Act. The memorialists have quoted a portion only of that section. I t  is proper 
to quote the whole:

“  And whereas it is expedient that, subject to such special arrangements as 
local circumstances may require, a general system of-judicial establishments 
and police, to which all persons whatsoever, as well Europeans as natives, may 
be sul^ect,. should be established in the' said territories at an early period, and 
that such laws as may be applicable in common to all classes of the inhabitants of 
the said territories, due regard being had to the rights, feelings and pecpliar 
usages o f the people, should be enacted, and that alb laws and customs having 
the force of law within the same territories should be ascertained and con
solidated, and, as occasion may require, amended; be it therefore enacted,That 
the said Governor-general o f  India in Council shall, as soon as conveniently 
may be after the passing o f  this Act, issue a commission, and from time to 
time commissions, to such persons as the said Court of Directors, "with the ap
probation o f the said Board o f Commissioners, shall recommend for that purpose; 
and to sxich other persons, i f  necessary', as the said Governor-general in Council 
shall think fit, all such persons not exceeding in the whole at any one time 
five in number, and to be styled, ‘ The Indian Law Commissioners,’ with aU 
such powers as shall be necessary for the purposes hereinafter mentioned; and 
the said Commissioners shall fully inquire into the jurisdiction, powers and 
rules o f  the existing Courts o f Justice and Police EstablishiBOBtS in the said 
territories, and all existing forms of judicial procedure, and into the. nature 
and operation o f  all laws, whether civil or oriminah written or customary, 
prevailing and ip force in any part o f the Said territories, and whereto any inhabi
tants o f the said territories, whether European or others, are new sul^ecti and 
the said Commissioners shall from time to time make reports, in which they, 
shall fully set forth the result, o f their said .inquiries, and shall from time to  
time suggest such alterations as may in their opinion be beneficially made in the 
said Courts of Jnstice and P^itX EsiaJb&shtnentSi forms t f  jaSeiat procedure md 
laws, due regard being had to the distinction of castes, difference of religion, and 
the manners and opinions pretxdUng among different races and m different parts of 
the said territories.”

26. The memorialists consider the sections o f the Xftr X«?t Act against which 
they remonstrate, so completely at variance With this section o f the Charter 
Act, that they think the Law  Commission .are not competent to jirOfose stich 
a law, and are prohibited from doing so by the Charter, from which its own 
existence and legislative powers are derived.

27. So fe,r is this section from being a pledge that the laws existing in the 
country shall not be altered, that it is, on the contrary, an announcement that 
the Legislature contemplated the alteration and amendment o f them, I t  , lays 
down, indeed, the principles which are to control and limit any proposed alterations, 
and the real question, therefore, is, whether the enactments in question infringe 
those principles.

28. It  is expedient, says the Charter Act, that "Such laws as may be appReahle 
in common to all classes o f the inhabitants of the said territories, due regard being 
had to the rights, feelings and peculiar usages o f the people, should be enacted 
and again, “  The Law Commissioners shall from time to time suggest such altera
tions as may in their opinion be beneficially made in the said Courts o f Jusriee 
and Police Establishments, forms o f judicial procedure and laWsL due regard 
being had to the distinction o f castes, difference o i religion, and the manners and 
opinions prevailing among different races and in different parts o f the said 
territories. ”

29. A  law which provides that in a country where several different religions 
prevail, no man, to whichever o f  those religions be may belong, shall suffer 1<m̂  o f 
rights or property because his conscience impels him to adopt another, is “  a law 
applicable in common to all classes o f  the inhabitaBtS o f ̂ e  said tmritories ̂  nnd
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the Law Commissioners, in suggesting such a law, have shown “  due regard to the 
difftrence of religion, and the manners and opinions prevailing among differeni 
races, and in different parts of the said territories.”

30. The memorialists say, that the X II .  Clause will, if  actually passed, annul
the Hindoo Law of Inheritance, I f  this were true, it would follow that the whole 
Hindoo Law of Inheritance consists of provisions for furnishing freedom of 
conscience, and the Government might feel bound to annul it. But the Hindoo 
Law of Inheritance is far from being the unjust and barbarous thing here implied, 
and the Government can conscientiously continue to enforce the far greater part 
of its rules. . ,

31. The memorialists speak also of the proposed law as one which would 
“ compel the relations o f the convert to reward his apostacy.”  I f  this were a 
correct description, the law would be justly open to objection. The law should 
provide neither reward nor punishment for a change of religious opinion.. I t  
should leave every man to the dictates of his Understanding and his conscience, 
unbiassed by any motive o f interest; and this is what the proposed law does.

32. The memorialists say, in para. 10, “ That the Law CotQmjssion, in thus 
summarily attempting an innovation, intended to deprije the Hindoo community 
of a national and legal right, derived from their ancestors, and hitherto respected 
by their European rulers, affords strong cause o f suspicion that such an innovation 
is only the prelude to others; that the security in person, property and religion, 
hitherto insured to native subjects, is in danger of being taken from them; and 
that the protection thus undermined in One instance may eventually be denied 
them altogether.

“  The power which deprives theta of this priyilege can do so by another; and 
the spoliation of one is an intimation that all are liable to be similarly swept 
away.”

33. The principles of legislation which have been stated in the course o f this 
letter ought to satisfy the memorialists that the apprehensions thus expressed are 
groundless, and though their law is not protected by a pledge that its provisions 
.shall be enforced throughout all futurity, it is protected by the determination o f 
the Government to preserve to the two great classes of its native subjects the 
rules under which they have lived, and to which they are attached, when these 
rules are not injurious to other classes.

34. W ith  regard to the objections made by the memorialists to the wording o f 
•the sections in question, they wall be taken into consideration, together with objec
tions of the same kind made from other quarters, before the law is passed. The 
Government is always glad to receive and to attend to suggestions intended to 
assist it in the endeavour to, express its laws with all possible clearness and pre
cision.

35. I t  is the intention o f Government, for the more convenient arrangement of 
the new law, to remove the three sections from .the Ĵ ex Loci Act, and to place 
them in a separate Act,

36. I t  may now be reasonably presumed that no other persons intend to offer 
objections against this Draft than those who have already availed themselves o f 
the opportunity afforded by ,the period o f four months which has elapsed since 
the Act Was read a first- time, being one month beyond the time notified in the 
Gazette for its reconsideration. The Government, therefore, in framing this 
answer to the memorialists, has under its consideration not only their memorial, 
but the representations o f all those who appear to take any active interest ip. 
the questions to which it relates; and the confidence of the Government in the 
principles stated in this letter has not been at all shaken by any o f those repre
sentations.

37. In conclusion, I  am directed to state, that although the Government is 
always desirous that the classes to be affected by its legislative measures should 
freely express their Opinions upon the Draft Acts which it publishes, yet it is a 
source of deep regret to the Governor-general in Coupcil, that at a period when 
public opipion among a great part o f the Hindoos has become in a high degree

tolerant
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tolerant and enlightened, a memorial founded upon doctrines of so opposite 
a character should have been presented by a respectable portion of that com
munity.

I  have, &c.

Fort Willi&m, 24 May 1845.

(signed) G. A. ^ushly. 
Secretary to the Government of India.

No. 3.
Lex Loci.

(No. 353.)
From G. A. Esq., Secretary to the Government of India, to J. F. Thomaŝ

Esq., Chief Secretary, Government of Fort St. George; dated the 24th of May 
1845., .

Sir,
I  HAVE the honour to enclose a letter written in reply to a memorial from a 

meeting of Hindoo inhabitants of the Presidency of Madras, appealing against 
certain provisions o f the proposed lex loci in British India, and to request that 
you will be good enough to forward it to the chairman of that meeting.

I  have, &c.

Fort William, 24 May 1845.
(signed) G, A. Bushhy, 

Secretary to the Government of India.

From Baboo Aushdotos Bay, for self and others, to G. A. Bushly, Esq., Secretary 
to the Government o f India in the Home Department; dated the 16th April 
1845.

Sir,
W e have the honour to forward to you our Petition or Memorial to Govern

ment, and request you will have the goodness to lay the same before the Right 
honourable the Governor-general of India in Council at your earliest opportunity.

Calcutta, 16 April 1845.

W e have, &c.

(signed) Aushootos Day,
for self and other Memorialists.

To the Right honourable Sir H .  Hardinge, g . c . b ., Governor-general of India
in Council.

Right honourable Sir,
W e, the undersigned inhabitants of Bengal, Behar and Orissa, haying perused 

the Draft o f a proposed Act, published in Government Orders o f the 25th of 
January last, commonly called the Lex Loci, take the present occasion of stating 
our sentiments regarding certain provisions in Sections IX .,X ., X I., X ll.and X lII . ,  
o f the said Draft, which we humbly conceive to be invasive of our religious rites, 
prejudices hnd usages, and directly opposed to the solemn assurances of the British 
Parliament, Act 21 Geo^S, cap. 70, sects. 17,18, and to the various proclamations 
o f the Local Government, Regulation IV . o f 1793, sec. 15, inclusive, and here’ 
quoted for ready reference.*

The

* Charter, 21 Geo. 3, c. 70.—^XVII. Provided always, and be it enacted, That the Supreme Court of Judi- 
joature at Fort WiUiaiu in Bengal shall have full power and authority to hear and determine, in such planner 
as is provided for that purpose in the said charter or letters patent, all and all manner of actions and suits 
against all and singular the unhabitants of the said city of Calcutta; provided that their inheritance and 
succession to lands, rents and goods, and all matters oi contract and dealing between party and party, shall 
be determined in the case of Mabcmedans by the laws and usages of Wahomedans, and in the case of 
Gentoos by tlig laws and usages of Gentoos; and where only one of the parties shall be a Mahomedan or 
Gentoo, by the laws and usages of the defendant.

XVIII. And in order that regard should be had to the civil and religious usages of the said natives, be it 
enacted, That the rights and authorities of fathers of families and masters of families, according as the sarne 
pright have been exercised by the Gentoo or IMahomcdan law, shall be preserved to them respectively within 
their said families; nor shall acts done in consequence of the rule and law of caste respecting the mranbera ,

14 . • 4 N  .
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The repeated and solemn pledges breathe in every case the same generous spirit 
of toleration, and each succeeding one is only confirmatory o f its predecessor; they 
assure the native community of British India, that there shall be no encro^hment 
on the full exercise of their religious privileges; and that in all matters of succes
sion and inheritance, every judicial proceeding respecting them shall be te^ulated 
and governed by Hindoo or Mahomedan law, as the case ma^ stand, and according 
to the doctrines that obtained at periods prior to British supremacy.

The subject matter of an application being limited to the consideration o f those
sections o f the proposed Act above enumerated, we refrain fPom reviewing them
otherwise than hy general observations on each as they consecutively appear in
the Draft; and these observations will have a double reference, on the one hand  ̂to
their bearing upon the tenets o f the Hindoo law, and whatever is thereby enjoined,
and on the other, to their absolute nullification o f all guarantees for the protection
of our Hindoo institutions, in both their civil and religions capacities.

* *

Section IX . Upon this we would remark, with due deference, that the system 
of Hindoo inheritance is materially different from the systems o f other sects. By 
way *of example, we take the liberty of stating a hypothetical case, which may, 
however, at any time occur regarding the distinction to which we advert. A  
Hiffdoo sister, agreeably to the doctrines o f Hindoo law, cannot ever inherit the 
property of her brother on the simple score of consanguinity. In the hdahomedan 
code this prohibition is not to be found. Now, were a Hindoo woman to marry a 
Mahomedan, she would, in virtue of that connexion, derive and confer the title to 
claim certain share of property.

Section X . Unless this mean that the proposed law shall be made applicable to 
some other than of Hindoo and Mahomedan persuasion, and shall not apply to 
conversion to either of those creeds, we are quite at a loss to understand what is 
intended. I f  our interpretation be correct, then the clause assumes the form o f a 
positive temptation, i f  not, an invitation to apostacy from an original faith to other 
than Hindoo or Mahomedan. Should the Draft in question become law, we re
spectfully submit that such a procedure would not be consistent with toleration. 
W e  need not add, how momentous must appear to us the violation o f that prin
ciple whereby good faith is established between any two interested parties.

Section X I. and X II. These, i f  placed in juxta^rposition with the Act of Parlia
ment and local Regulations already recited, would be found directly subversive of 
those provisions. W ith the utmost respect, we venture to submit, that whether 
the local government are justified in abrogating a solemn pledge founded upon 
the Act o f a superior and: supreme Legislature, confirmed by the loCal government, 
and acted upon from the very period of British connexion with the Eastern 
Empire.

Section X III .  involves inconsistency, and is in itself insulfieient for w'hat it con
templates; “ Provided always, and it is hereby enacted, That i f  in any case falling 
within the provisions of Sect. X I .  or Xll.,- it shall appear to the Court that the 
application of any of those provisions would outrage the religious feelings o f any 
party against whom the Court is called upon to apply them, the Court shall state 
the facts o f the case, and submit the statement for the decision of the Court of 
Appeal, who shall dedde whether the provisions shall be applied or not, and with

what

of the said families only, be held and adjudged a crime, althousrh the same may not he held justifiable by the 
laws of England. Colebrooke’s Digest Regulation, passed in 1772. * .
■ Page 5 .-23 . Thatinall suits regarding inheritance, marriage, caste,and bther religious usages or institutions, 
the laws of the Koran with respect to Mahomedans, and those of the Charter with, respect to Gentoos, shall 
be invariably adhered to ; on all such occasions. . . .  shall respectively attend to expound the law, and they 
shall sign the report and assist in passing the decree.

Page 19. Passed in 1780.—27. That in all suits regai'ding inheritance, marriage and caste, and other religious 
usages or institutions, the laws of the Koran with respect to Mahomedans, and those of the Shasters with 
respect to Gentoos, shall be invariably adhered to ; on all such occasions, the MolVies or Brahmins shall 
respectively attend to expound the law, and they Shall sign the report and assist in passing the decree.

Page 49. Passed in 1781.—X IX . Nor to give any degree in any suit concerning the succession or inhe- 
■ ritance to any Zemindary, Talookdary, Chowkeedary, land ■ nr house, where there he more claimants than 
one, who by the Hindoo or Mussulman law (respect being had to the religion of the idaimant) would be 
entitled to the same, except the same he by such decree adjudged to all such claimants iu such portions as 
they shall be respectively entitled to by the law of that religion which the claimants profess.

A. D. 1793. Regulation IV.—.XV. In suits regarding succession, where marriage and caste, and all religious 
usages and institutions, the Mahomedan laws with respect to Mahomedans, and the Hindoo laws with 
regard to Hindoos, are to be considered as the general rules by which the Judges are to form their decision. 
In the respective cases, the Mahomedah mid Hindoo law officers of thecourt are to attend to expound the law.
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wliat modifications, and whether any and what compensation shall be given to any 
party for the loss which such party may sustain, in case the said Court of Appeal 
should decide that the said provisions should not be applied.”  Whence is this com
pensation to he drawn ? From the funds of an estate in which by ' apostacy the 
claimant has been wholly disconnected ? How, we would ask, would it be possible to 
avoid outrage o f feelfng, when, according to our Shasters, an apostate attains civil 
death, when communion with him becomes next to infamous, and his touch an actual 
pollution? But then, says the clause, the case is open to appeal. I t  is to be much 
apprehended that the only two purposes likely to be answered by this process would 
be intolerance, under another form, and litigation ; for it would inevitably follow, 
as the feelings of such members of families as did adhere to their original faith 
must be violently outraged,” that appeals wmuld rise upon S,ppeals, invariably, 
and as the case might be against the inheritance or the compensation.

Every Hindoo family^has some peculiar deity, of whom the worship is enjoined, 
as being inseparably connected with rights o f succession, inheritance and admi
nistration. In most instances this is so willed by the party who originally acquired 
the property, and it is also exactly conformable to the inculcation of the Shasters. 
The necessity for the administration at the hand of one not an apostate, is founded 
on a belief, that on the due observance o f rites and religious ceremonies depends 
the progressive Welfare o f deceased souls, in their migratory transition to ultimate 
and unfading happiness. An apostate by the rules of faith cannot administer, and 
as any deviation from or neglect of the said worship, or the obsequial rites and 
ceremonies, would, as taught by our faith, bring down Consequent and proportionate 
endurance, it follows, that whenever an apostate is permitted to administer, there 
must be a deadly outrage^ not only to the living, but to the memory o f the departed. 
Need more be uttered to prove how deep would be the infliction o f such a law on 
both the present and future generation ?

There are in our code three descriptions o f heritable title, the one being con
sanguinity ; the other benefits conferred on the deceased by performance of religious 
obsequies; and the third administration by those only who scrupulously cling to 
the ancestorial faith. This last invalidating the other two, whenever innovation 
or profanation is attempted. <.

I t  may here be stated as a general remark, that the Hindoo code iŝ  not alto
gether singular in inflicting forfeiture of civil rites upOn apostacy; both Christian 
and Mahomedan codes exhibit similar denunciation in cases where there exists a 
combination of social and religious demands, as exemplified in the religious codes 
o f the West, and the doctrines laid down in the Koran.

I t  would be impossible for us to divine the moti ve that would make the law 
respecting converts personally applicable to Hindoos or Mahomedans. People of 
other nations would be sure to derive profit from its adoption, as they shifted from 
one creed to another; whereas the whole burden of the provision falls with unmi
tigating ' severities on those whose only fault it is to have abided by the faith of 
their fathers.

In the Act of Lord William Bentinck abolishing the practice,of suttee, we find 
a remarkable token of professed consistency with former and repeated state pro
clamations regarding toleration and non-interference with prescribed religious 
usage. His Lordship starts with "observing, that the Governor-general detesmines 
on the abolition o f suttee, because he believes it is not enjoin^ by any doctrines 
laid down in the sacred writings or ordinances of the Hindoos; a manifest testi
mony that the ground-work of our religious codes was not intended to be invaded 
or injured by the Act, and that the protection afforded by Parliament was at that 
time considered as being perfectly operative. Now the clauses regarding converts 
strike, as we apprehend, at the very root of our religion and social compact, and 
commonly produce domestic discord, confnsion and wretchedness. Referring to a late 
Act o f his Lordship that bore upon the identical subject of inheritance, we may say 
that it became a dead letter, or perhaps more properly speaking, owing to the 
tenderness felt for the claims o f .Hindoos, on the score of the protection against 
invasion o f religious sciuples and principles that was supplied on the pledge of a 
great and enlightened power, and which they had a fair right to look upon them 
as inviolate. , ,

In  deferentially submitting these facts, we have but incidentally touched upon 
the various points brought forward in an address, and purposely, because we trust 
that it will be enough to show by irrefutable evidence an infraction of pledge is 
involved in the sections specified, and that the production of such evidence will 
suffice to make our rulers, whose government has hitherto been most paternal,

14 . 4 N 2 pause
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Lex L ^ . pause before they perpetuate the source o f disruption and misery throughout a 
community, by thus throwing open the door to interminable litigation, supplanting 
domestic confidence by domestic anarchy, subverting all harmony in native society, 
and consigning the pledged good faith of a mighty benevolent nation (appointed 
by Providence to sway our destinies) to the shades o f oblivion, and therein giving 
cause to a diminished gratitude in those who would otherwise be alive to its im
pulse. W e  have esteemed the British rule for its manly and protective character, 
for its hitherto unbroken observance of assurances sacredly bestowed upon aS, and 
the very observance of which more than all beside has insured our ready, constant 
and implicit obedience. W e still place every confidence in our present Grovernor 
for a continuation of the blessings already experienced, the future quality o f which, 
however, must be mainly tested by the issue of their deliberation on the projected 
Act.

In laying these sentiments before you. Right honourable Sir, for the considera
tion of Council, prior to your and their revision of the said proposed Act, we 
fervently beg to impress, that we do not and cannot for one’ instant lose sight o f 
the devotion and respect that are due alike to the exalted position o f the party to 
whom we are appealing, and to the remembrance o f the benevolent spirit by which 
the supremacy of Britain in India has, up to this period, been invariably cha
racterized.

Calcutta, 16 April 1845. W e have, &c.

(No. 382.)
From G. A. Bushby, Esq., Secretary to the Government of India, to Baboo 

Aushootos Day; dated 24 May 1845.
Sir,

I  AM directed by the Right honourable the Governor-general o f India in Council 
to acknowledge the receipt o f your letter, dated the 16th ultimo, with a memorial 
from yourself and other inhabitants of Bengal, Behar and Orissa, stating your 
sentiments regarding Sections 9, I 6, 11, 12 and 13 of the draft o'f a Lex Loci Act, 
published in Government Orders of the 25th o f January last.

2. The Governor-general in Council has had under his consideration a similar 
representation respecting these provisions of the propbsed Act from a meeting of 
Hindoo inhabitants at Madras.

3. The misconception of the memorialists concerning the existence o f any stipu
lation on the part of the British Government o f India with its native-subjects, 
which would be infringed by the enactment o f the sections above mentioned, has 
been fully discussed in the reply of the Governor-general in Council t® the 
meeting at Madras. In the same letter, the principles on which the Government 
acts in regard to religious toleration,, and in regard to the administration by its 
courts of the Hindoo and Mahomedan law, are stated, and I  am directed to transmit, 
for the information of the Hindoo inhabitants o f Bengal, Behar and Orissa, who 
have signed the enclosure o f your letter, a copy o f that reply.

I  have, &c.
(signed) G. A. Bushby,

, , Secretary to the Gov* o f India.

From Baboo Bhobaney Churn Banoorjeê  Secretary and Member o f the Dhorma 
Sabha, to G. A> Bushby, Esq., Secretary to Government o f India j dated 
17th April 1845.

Sir,
I  AM directed by the President and Members o f the Dhorma Sabha to request 

that you will have the kindness to submit the accompanying representation to the 
consideration of tbe Right honourable the Governor-general in Council, and favour 
the Sabha with his Honour’s reply, at your earliest convenience.

I  have, &c.
. (signed) Bhobaney Churn Banoorjee,

Secretary and Member of the Dhorma Sabha.
Calcutta, Dhorma Sabha,

17 April 1845.

From
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From Baja Radhahant Bahadur, and others, to the Right honourable Sir Henry
Hardinge, g. c. B , Governor-general o f India in Council, &c. &c. &c.; dated
—  April 1845.

Right honourable Sir,
A cting  upon the conviction that it was intended by the very enlightened and 

liberal policy adopted by this Government, o f giving previous publicity to proposed 
Acts, that opinion should be elicited as to the probable effect o f their operation, 
we, the undersigned members of the Hindoo Religious Society, known by the. 
name o f D_hurma Shubha, o f Calcutta, have taken upon ourselves the liberty of 
most humbly and respectfully submitting the grounds whereon we ,imagine the 
draft o f a proposed Act (issued in General Orders of the 25th Japuary last from 
the office of the Home Department) is likely to be generally felt as a grievous 
innovation, bearing unjustly on those subjected to its provision, hurtful as a viola
tion o f pledge, and in direct opposition to the promise of maintaining that religions 
toleration which secured the ready allegiance of the Indian subjects of the British 
empire.

2. Assuming the correctness of our conviction, it will be our endeavour to 
occupy as ̂  small a portion o f time as possible, relatively to the importance of the 
subject, and the details into which we must necessarily enter in delivering our 
sentiments upon it. ,

3. When Great Britain had attained an ascendancy in India, her Imperial Par
liament guaranteed, solemnly, full protection to religious exercises mnd usages; a 
fact distinctly specified in Act 21 Geo. 8, chap. 70, sects, 17, 18, wherein it is 
decided that all matters o f contract and dealing between party and party Shall be 
determined according to the doctrines o f Hindoo and Mahomedan law respectively. 
Local Government Regulation (Section 15, 1793) also established similar right and 
authority in families and masters o f families, and up to the present period there 
has been no avowed act militating against, far less subversive of, the said laws and 
usages. ' - ■

4. In  the draft Of the proposed Act, paras. 10, 11, 12, 13, it is determined that 
Hindoo and Mahomedan converts from the faith of theit ancestors shall not 
forfeit right and title to ancestorial property. These clauses we consider such as will 
surely become most unpopular, aftecting the .confidence of hiS Maje.sty’s native 
subjects, violating given pledges of non-interference with religious rjtes and 
observances, nullifying in toto- so much of Hindoo law as they apply to, and at 
variance with that good faith which, above every other consideration, won the 
affection, respect and obedience of the natives of this country, ’

6. Conformably to the opinions of all European writers upon Hindoo law (it 
seems unnecessary to saj hpw much our national authorities are opposed to the 
doctrine proposed to be established), the opinions of Sirs Jones, Colebrooke, 
M ‘Naghten, and other compilers and commentators, the exact performance of 
obsequies forms the ground of right in inheritance. Every Hindoo, by renouncing 
his original’ faith, forfeits, according to the dictates of Munnoo and other Hindoo 
law-givers, his title to all property ancestorially acquired, and becomes, by the aet 
o f conversion, incapacitated for the fulfilment of religious ceremonies, such as are 
alike required by the tenets of the law and usages which have existed from time 
immemorial. Permit us, Honourable Sir, to enumerate these ceremonies :

1 st. The funeral one o f burning the body ; ,
2d. Offering of food and libation of water, and the Shradha ";

■ 3d. Subsequent monthly and annual Shradha;
4th. Pilgrimage to Gujah;— the completion of the whole of which makes up the 

sole condition whereby a Hindoo can administer to an estate, and succeed to 
ancestorial possessions. As, according to our law, none but a person who professes 
the Hindoo religion is capable of executing the ceremPnies, there must be a direct 
and, in our estimation, a very grievous violation of that law, when. converts, who 
have disqualified themselves by the very act o f .conversion for the performance of 
those offices, are permitted to inherit property which they are not entitled to,

6 . Now Parliament and the local authorities having, as we have stated above, 
solemnly held out assurances that there shall be no compulsory innovation o f the 
law as it stands, and as it has stood for ages, we beg most respectfully and deferen-

14 . 4 N 3 tially

No. 3.
Lex Loci.

    
 



Nn. 3.
Lex Loci.

654 S P E C IA L  REPORTS OF THE

tially to submit tliat there must be a posiiive breach of good faith involved in any 
and every departure from the granted pledge ; a breach rendered the more galling, 
as it exemplifies the encroachment of might upon helplessness. W e  trusted to 
the plighted faith of a great nation, while yet its local tenure was infinitely less 
firm than at present, and in reliance thereon, bound ourselves to a willing alle
giance ; but in the plenitude o f its strength, and without, on our part, the slightest 
deviation fi’om obedience as subjects, it eventually strikes at the root o f our 
religious persuasions, and appears to offer us no other apology than a mere wilful* 
exercise o f its power.

7. When an individual abjures his own creed to adopt that of another, he must 
no doubt be able to weigh every circumstance o f profit and disadvantage attendant 
upon his choice; and it follows, that every Hindoo convert must have known and 
calculated upon the penalties to which he subjected himself by renouncing. the 
faith of his fathers. He must have been fully aware that he severed for ever all 
ties connecting him with his former co-religionists, and that these being so severed, 
he could not administer to estates he might otherwise have ancestorially derived. 
His deed, then, was a voluntary deed; and surely it is' only just that he who commits 
an action, should bear the onus of it, and most unjust that the evils of it, or those 
arising from it, should fall upon others who have avoided the commission.

8. The mischief likely to ensue from the adoption of tha,t portion o f the pro
posed Act that refers to Hindoo and Mahomedan converts, would prove incal
culable ; affecting morals in a high degree, by inducing the practice o f prohibited 
course (that is of course prohibited by Hindoo law), and causing for .the most part 
dissipation, and a departure from all religious principles, under the cloak of change. 
Should what is contemplated unhappily pass into IW , it will look very like a 
Government premium to conversion, and we much fear that all (and very many 
would they be) who are disposed to an indulgence o f sensual appetites, would 
make this opening a means o f discarding all religious obligations as enjoined by the 
Shasters and,customs of their forefathers.

9. When a Hindoo embraces another faith, he becomes, according to the tenets of 
our law and religion, impure in the most extensive sense of the word. No one 
can act with— no on^can associate with him, without in a great measure parti
cipating his offence ; he is at once .cut from communion as a Putita; a term which 
applies to an outcast, or a man degraded in society,,and guilty o f the most sacri
legious and heinous crimes; and, as'both’Parliament and the local authorities stand 
deeply pledged to protect all rites, ceremonies, prejudices and usages appertaining 
to caste, we humbly submit that, in the, case o f the convert most particularly, it 
appears questionable how far Government is competent to introduce so serious and 
so startling an innovation.

10. Great apprehension will naturally prevail that this may be the precursor of 
many serious encroachments ; for i f  thegiven pledge be once broken, and the right 
to interfere in religious matters once established, we really do not know where the 
line of stoppage is to be drawn.

1 1 . W e beg to offer these sentiments fbr the reflection of the Honourable 
Council, to whose hands our destinies are consigned, and pray that it may be 
remembered we only seek to point out to its superior discrimination and judgment 
some of the most prominent objections that seem to lie against the institution of 
the proposed Act. Our confiderice is yet unbounded, and our hope strong, that a 
^nation, priding itself, with reason, on a Scrupulops adherence to its pledges, will 
jHot now be turned aside from the considerate, mild and paternal course it has 
hitherto preserved, because unquestionably it has the power to do as it pleases. 
Converts are comparatively very few, and their wants may be separately regarded. 
But to make the multitude suffer, that the few may be favoured, in contravention 
of grave assurances of general protection, is, in our yery humble opinion, neither 
consonant to reason, nor compatible with the ends o f justice; and we beg it to be 
remembered that toleration and impartiality are the talismanic words that have 
so long made the rule of Great Britain dear to the people of this vast empire.

Calcutta, Dhurmah Shubha, 
—  April 1845.

W e have, &c.
(signed) Raja Radhakant Bahadur,

[and 32 others.]

(No.
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(No. 381.)
From O. <A. Bushby, Esq., Secretary to the Government of India, to Baboo

Bhobaney Churn Banoorjee, Secretary and Member of the Dhorma Sobha;
dated 24 May 1845.

Sir,
I  AM directed to acknowledge the receipt o f your letter of the 17th ultimo, with 

^  representation from the Dhurmo Shabha on the subject of Section 10 to 13 pf 
the Draft Lex Loci Act published in the Government Orders o f the 20th Ja
nuary last. . '

2, The Governor-general in Council has had under his consideration a similar 
representation respecting these provisions of the proposed Act, from a meeting of 
Hindoo inhabitants at Madras.

3. .The misconception-of the memorialists concerning the existence of any sti
pulation on the part of the British Government of India with its native subjects, 
which would be infringed by the enactment o f the sections above mentioned, has 
been fully discussed in the reply o f the Governor-general in Council to the 
meeting at Madras. In the same letter, the principles on which the Government 
acts, in regard to religious toleration, and in regard to the administration by its 
courts of the Hindoo and Mahomedan law, are stated; and I  am directed to 
transmit for the information Of the members of the Dhurma Shubha, a copy of 
that reply.

I  have, &c.'

(signed) G. A. Busttbŷ
Secretary to the Gov* of India.

From Sir E. Perry, Puisne Judge of Bombay, to the Right honourable the 
Governor-general in Legislative Council •, dated 27 March 1845.

tv
Right honourable Sir,

I n reply to your letter o f the 1st March instant, transmitting a copy of a Draft 
Act for a lex loci, and requesting opinions upon it, I  have the honour to forward 
to you the accompanying observations.

I  have, &c.

Supreme Court, Bombay, 
27 March 1845.

(signed) E. Perry.

N o. 3 .
Lex Lfici.

MiNtJTE on the Draft A c t for a Lex Loci, No. o f 1845.

T here are so few European settlers or aliens occupying lands in the Bombay 
Presidencjf, that it is probable there will not be frequent occasion for calling the 
provisions o f this Act into effect; still there are considerable bodies of men,
Parsis, Jews', Portuguese, besides Anglo-Indians, as to whom there is a somewhat 
discreditable state of doubt as to what the law' is. I  therefore think that this 
Aot is a step entirely in the right direction, firmly believing, as I do, that certainty 
in the state of the law is one of the most important objects for civil government 
to aim at.

I  also think that uniformity in the law, so far as it is attainable, is most desir-* 
able ; and, therefore, I  agree with the whole o f the preamble. There are one or ■ 
two provisions in the enacting part which I  think are open to remark.

I I I .  This clause would not protect any laws or usages observed by the Parsis, 
although they have been settled in India for the last 1,000 years; nor by the 
Jews, although many of our Jew villages on the Malabar coast would appear to 
have been planted there more than 2,000 years ago,* for both these races are  ̂  ̂ pf
known to have been seated elsewhere.' This can scarcely be the intention o f the Wilson’s on the 
Legislative Council; so, also, immemorially seems an objectionable word, frofii Jewsinthe Concan, 
its great ainbiguity; applied to the Parsis, it would not include them, probably, as Buchanan’s 
we know . the very. year in which they landed in Gujerath; applied to the Jews, *
it probably would include them, as we have no such record as. to the time of their

14. 4 N 4  ' . arrival;
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arrival; yet it is not improbable that the Jevps may have arrived in India sub
sequently to the Parsis, and with regard to the immediate point, it is quite 
immaterial whether they did so or not.

Would it not be well to express the proviso,so as to save any good and lawful 
custom (which, I  suppose, has reference to what is considered, good and lawful in_ 
English law), or any custom invariably observed by any race or people which is 
not contrary or highly oftensive to ^ood morals and sound policy ?

Public policy is the standard to which the Judge in each case would have to *  
refer the custom ; it is that by which an English custom is now judged o f ; and 
the only reason why any additional words to “ good and lawful custom ” are required 
is, that English Judges might feel themselves bound to refer all disputed questions 
on bigamy, adoption, paternal authority, and such like, to English views and English 
policy.

IV . This clause I  think decidedly objectionable, both as to its preamble and as 
to its enacting part.

1st, As to its Preamble: I  think it is entirely an open question at Rombay 
from what date English Statutes can be said to apply ; and if  the question were to 
be raised, I  feel a strong impression against the decision at Calcutta. I t  was not 
correct in Sir A. Anstruther to Say, with respect to Bombay, that the Charter of 
Geo. 1, in 1726, was the first charter of justice; for, as I  had occasion to show in 
a case o f Perozeboye v. Ardaseer Cursetjee, the Charter of Car. 2, in 1669, 
granting Bombay to the East India Company, must have introduced the English 
law into this island, i f  it was not introduced before at some period after the grant 
of the island to the Crown in 1661, by some lost Order in Council, abrogating the 
Portuguese law. But, however this may be, the date of the introduction o f the 
English law does not determine froln what time the English statutes are to be 
held to apply ; it would do so i f  Bombay were a plantation or a colony, in the 
sense in which the rule is applied to colonies, where the settlers are con
sidered to plant themselves with as much of the laws of England as are applicable 
to their position, (see 1 Chaim., op. 195.) But neither Bombay, nor, a fortiori, 
Calcutta and Madras can be considered in the light of a colony, as is well shown 
by Master Stephen inFreemanu. Fairlie, («ee Law Commission’s Report on Lex Loci, 
p. 17); and at the date of the Charters in question, they are much more to be likened 
to factories than to colonies or plantations ; indeed, they are all expressly called 
factories (Bombay, erroneously ; Calcutta, I  believe, correctly; Madras, question
ably,) in the Charter of Justice of 1753; and the true question, I  apprehend, is„ 
What is the rule which regulates the application o f English law to a factory? Is 
the English law at an English factory the law o f Ehgland as it existed at the 
moment o f the factory being established ? or is it the law o f the day applicable to 
the factory, and which each successive generation o f factors brings with them from 
England ? I  have found no case in the books deciding this question, but it is 
obviously one open to much argument. Again, the Charter -of Justice of, 1763 
expressly excludes natives (not merely Hindoos and Mahomedans) from the juris
diction (except voluntary) o f the Mayor’s courts. The Charter o f 1797, establishing 
the Recorder’s court, makes all inhabitants subject to it. Here is another epoch 
from which it may be contended that English law was first introduced* beyond the 
limits o f the factory; that is to say, it waS then introduced as to other persons 
than those having a mere temporary habitation, and no domicile, in Bombay, and, 
therefore, from that period, perhaps, English statutes may cease to bind. Lastly, 
with respect to the statement o f fact as to no Statutes binding since th© 13th of 
Geo. 1st, at Bombay, the fact is decidedly otherwise with respect to several 
Statutes I  could mention ; and the same fact would also appear to be the case with 
respect to Calcutta, by several decided cases’in M f. Merton’s volume.

2d, As to the Enactment: Even if  the fact were as the preamble states, I  think it 
a pity, as there is to be express legislation' on the subject, that the Legislative 
Council does not give British India the benefit o f the improvements in the law 
during the last century. I f  this enactment were made with respect to the 
Presidencies, as well as with respect to the Mofussil, the Supreme Courts o f the 
former would gradually, as they have done hitherto, establish what English Statutes 
are applicable ; and their discretion may be safely depended upon (looking to their 
past exercise o f it) for not allowing enactments to be introduced, having reference 
to merely local British wants and exigencies. • In point of fact  ̂ there are but 
few Statutes on which any question would arise.'

. VL To

    
 



IN D IA N  L A W  c o m m i s s i o n e r s . 657

V I.  To carry out the same object of uniformity in the law, I  do not see why 
the enacting clause should not be universal. There are, probably, as many 
Scotchmen holding lands in India as Englishmen; and the latter are far too few to 
make any special legislation necessary On this particular point.

V I I I .  Are appeals to come up to the Supreme Court in the first instance, 
and upon the facts as well as the law, and without reference to amount in suits 
(say) for half a rupee ?

(signed) P&ry.
27 March 1845.

No. 3.
L ex Loci.

Jud. Dept.

(No. 1521 of J 845.)
From J. Thornton, Esq., Secretary to the Government in the North Western 

Provinces, to G, A. JBushhy, Esq., Secretary to the Government o f India,
Legislative Department, Fort William ; dated A^ra, 12 April 1840.

Sir,
I  AM desired to acknowledge the receipt o f your letter, dated January 25th last.

No. 88, forwarding the Draft of an Act declaratory of the lex loci, and in reply 
to request you will lay before the Legislative Council the accompanying copy of 
a letter from the Sudder Dewanny AJawlut, with its enclosure, deprecating the 
enactment o f the law.

2. The Lieutenant-governor desires me to express his concurrence in this 
opinion. The Act does not appear to be such as can advantageously be adminis
tered by the courts of law throughout the country, as at present constituted.

3. The Lieutenant-governor does not consider it necessary to advert to all the 
provisions of the proposed A c t ; nor doe® he feel himself competent to pronounce 
an opinion upon their adaptation in the hands o f shilful lawyers to the pro
posed end.

4. There were two gi-eat practical evils felt in this country, for which the 
Legislative Council were requested to find a remedy :

First, Converts to Christianity from Hindooism and Mahomedanism, in the 
Madras and Bombay Presidencies, were subjected to certain civil penalties and 
disabilities, which it was desirable to remove.

Secondly, There was a large and increasing body o f Christians o f all denomina
tions, natives of India, for whom there Was no law.

5. Effectual remedy has been provided for the first of those evils in the Presi
dency o f Bengal by Sec. IX ., Reg. VII., 1832; it was only necessary to re-enact 
that clause for Bombay and Madras.

6. The second object might have been attained by making tbe law of England 
applicable to Christians in India, .in the same way and to the same extent that the 
Mahomedan law is to Mahomedans, and the Hindoo law to the Hindoos.
The Advocate-general,* or the officer named, being the constituted expounder of case  ̂ '̂ ‘see 
the law in all cases referred to him, in the same way that the Moolvee is of the Cir, Or. Niz. Ad. 
Mahomedan, or the Pundit of the Hindoo.law. a i A fril X843.

7. I t  seems to the lientenant-goveraor that a  simple law to that effect might 
have been framed several years ago, when the necessity first arose. It  might have 
been defective in philosophical accuracy, or in technical nicety, but it would 
have immediately supplied a pressing want, and would have been intelligible 
to all.

8. I t  is well known that the absence o f a provision for converts to Christianity, 
such as is contained in Sec. IX ,, Reg. V I I ., 1832, is much felt in the Bombay 
and Madras Presidencies ; and i t  is to be regretted tfjat so much of the present' 
law as is intended to effect the same end should he united with other matter, 
which admits of great diversity of opinion* It is believed that Sec. IX ., Reg. V II.,
1832, has been found quite adequate to the purpose in the Bengal Presidency, 
and the Lieutenant-governor hopes, that whatever may be the .decision regarding 
the Acc now under consideration, no further delay may occur in extending the 
above provision throughout the British territories.

I have, &c.
- (signed) J. Thornton,

Secy to Cov‘, N. W . P.
Agra, 12 April 1845.

As flow in cri-
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S. D. A . N. W. P .
Present:

B. Taylor,
G . P , Thompson, 
and J. Davidson, 
Esqrs., Judges.

(No. 561 of 1845.)
From G. F. Edmonstone, Esquire, Register to the Court o f Sudder Dewanily 

Adawlut, in the N. W . P., to John Thornton, Esquire, Secretary to Govern
ment in the North Western Provinces; dated Agfa, the 18th March 1845.

Sir,
I  AM directed to acknovpledge the receipt o f Mr. Assistant Secretary Shake- 

spear’s letter, No. 878, dated 5th instant, and in forwarding herewith minute 
recorded by Mr. Davidson on the Draft Act which accompanied it, to subjoiti a 
few observations on the part of the Court at large fOr the consideration o f the 
Honourable the Lieutenant-governor, North Western Provinces.

2. The proposed Act declares that English substantive law shall be in future 
considered the lex loci of British India, and shall be administered to all persons 
professing neither the Hindoo nor the Mahomedan religion, subject only to such 
modification as its inconsistency with any Regulation of the Bengal cofle, or its 
inapplicability “  to the situation of the people of the said territories,”  ̂ lhay 
permit.

m
8. Among the points most obviously and pressingly suggested to the consider

ation of the Court by a careful perusal of the proposed Act, are the magnitude 
o f the change which it is designed, with so little preface or preparation, to intro
duce ; the necessity or advisablenesS of that change; and, supposing the latter 
questions to be affirmatively answered, the adaptation of the instruments available 
to its introduction.

4. The substitution of English substantive law, with all its technicalities, 
involutions and intricacies, fora system governed by the dictate’s o f equity and 
good conscience, and by the provisions of Regulations free from such compli
cation, cannot but be regarded by the Court with the most serjous apprehension 
o f its effects on the property, transactions and interests of the classes for whose 
benefit this legislative enactment is designed. It  will deprive them of a law 
which has been hitherto administered with efficiency, and has been found to 
provide adequately for all their judicial wants, which is as intelligible and acces
sible to the suitors themselves, as it is to the Courts charged with its administration, 
and will subject them to laWs of which neither suitors nor courts are coguizants; 
of a law which, being declared to “ include the definition of rights and obligation,” 
will govern the adjudication o f suits regarding Contracts, mortgages, common bond 
debts, and other daily transactions; and this in a  country where no professional 
advice is available, and where parties can never be satisfied, owing to the want of 
such advice, and other sources of information, that - the legality and obligatory 
character of their mutual transactions, and the deeda or other instruments which 
represent them, will stand the test of judicial scrutiny. Such would be the 
immediate and direct consequence of the innovation, and its indirect influence on 
the interests of the classes amenable to the lex lod would be still greater and 
more comprehensive.

5. But the Court Would inquire^ has any necessity t)een shown to exist for the 
proposed measure, or is there any reasonable ground to suppose that it is recom
mended by expediency, or that under its Operation more subsianiial justice will be 
dispensed ? or is there not, on the other hand, fair reason to presume that the 
security o f property is exposed to little Or no hazard by the maintenance o f the 
present system, and that the very elasses for whose good this legislative effort is 
designed, would be almost unanimous in declaring their preference o f the admi
nistration which they have hitherto enjoyed to' that with which they are now 
threatened ?

6. The necessity of the proposed measure, the Court observe, must be admitted 
to bear an exact proportion to the imperfection Or absolute error o f the existing 
law to the extent of litigation which is found to prevail among the classes 
declared subject to the lex loci, and to the numbers composing those classes, 
without attempting for a moment to contend that the practice heretofore pursued 
in the courts of civil judicature, or the principles and precepts o f Regulation 
law, by which that practice has been governed, are either entirely free from error 
and occasional inconvenience, or altogether consonant with proper jurisprudential 
principles. The Court take leave to maintain that the general provisions o f the 
Regulations, while they are remarkable for their simplicity and freedom from

unnecessary
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unnecessary prolixity, are a t the same time substantially equitable, and have been 
found practically efficacious; that imperfections do exist, and that provisions 
which the Court might desire to see rescinded do still disfigure the Regulations, 
is undeniable; but it is equally certain that little  or no injury faas resulted from 
Such defects, and that the projected remedy is likely to be productive of infinitely 
^ e a te r  evils than it  can possibly rem ote. Adm itting the excellence o f English 
substantive la w ,s e p a r a te d  from the rules o f procedure by which equity is made 
to modify law,” and its immeasurable superiority to the system of law which 
necessity has introduced and established in this country, the Court Would 
venture- to give a preference to the latter, i f  only on the ground of its being 
accessible to all the judicial authorities, who, on the other hand, have enjoyed no 
opportunities of Studying the former, and are not likely to fall in the way o f such 
opportunities, ‘

7. Again : .as regards the extent of litigation in which the parties for whom 
the Council profess to legislate are engaged, it is a fact susceptible o f substam 
tiation by reference to the records of this Court and all the subordinate tribunals, 
that it composes an almost infinitesimally small proportion of the civil business 
annually instituted and disposed of in those Courts. It may be true, as argued 
in the preamble of this draft, that the number of aliens and of B riti^  subjects is 
increasing, and that it is lawfril for both to hold lands in the British territories ; 
but i f  is no less true (as experience has proved) that their occupations do not 
ordinarily bring them vdthin the jurisdiction, or rather, rarely oblige them to 
resort to the aid o f the civil courts; and that any subject of litigation, originating 
in their connexion with landed property or possession, will not, pr(ffiably, itt ope 
instance out of one thousand, be under this Act triable and determinable by 
English substantive laW; for Section lO expressly declares the inapplicability of 
the Act to Hindoos and Mahomedans aud to their property, and it is noiv, and 
will probably for another century continue to be, a rare occurrence that 3oih 
parties to a suit affecting the property and possession of land, should be persons 
who are not of the one or the other persuasion. The Court presume that they 
do not err in so construing the 10th Section, that the restriction enacted thereby 
will bar the operation of the /eo? loci in all other suits than those in which 6o(h 
parties are neither Mahomedans nor Hindoos by religious profession.

8. I f  it be urged, with reference to the preceding remarks, that though the 
limited application of tho Act is opposed to its pi^scnf enactment, yet its pro
spective necessity is proved by the uudenied fact of the progressive increase in 
the number o f aliens and British subjects, and that the change which the gradual 
extension o f their intetests will occasion; without denying fhe fact, the Court 
are not disposed to concur in the inference which is opposed’ to past experience ; 
they have reason to believe that such suits as have come before the Court of the 
nature amenable to this law have been satisfactorily adjudicated, agreeably either 
to the dictates of equity and good conscience* or to-the analogy afforded by exist-* 
ing Regulations of the British Government, and that the courts of civil judicature, 
in attempting to follow the substantive law o f England in their future decisious 
on the like questions, will fail as completely o f success as they will of administer
ing substantial justice, which, however obtained, should he, after all, the object of 
all litigation. But avoiding anticipation of thenne insuperable objection to this 
innovation, the Court, besides, question its necessity, and its, “  expediency”  also. 
Any injustice at present inflicted by the incapacity or inexperience, or even 
corruption of the lower, courts, is remediable by an appeal to the next superior 
tribunal; and in every case wherein a legal question is involved by a  special 
appeal to the Sudder Dewanny Adawlut, and wjth this facility of obtaining 
redress, cheap and efficient, the Court cannot avoid unfavourably contrasting the 
clumsy and in most instances impracticable remedy (provided in the 8th Section) 
o f an appeal to the “  Supreme Court of Fort William,” The enormous distance of 
this appellate court from the court of original jurisdiction, the extravagant cost 
o f prosecuting an appeal to a termination in that court, its very doubtful results, 
and the equally doubtful advantage of a successful issue relatively to the outlay 
incurred, must all combine to prevent the institution of an appeal, and induce the 
party supposing himself aggrieved to submit resignedly to a first loss, presuma-bly 
unjust, rather than risk the consequence o f a reference to the Supreme -Court at 
Calcutta.

No. 3.
hex Loci.
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9. The objection which in every case attaches to the remoteness o f an appellate 
court from the tribunals of first instance, is in the present enhanced by the utter 
incapacity of the latter to administer English substantive law, and in this fact, 
as urged by Mr. Davidson in his minute, consists the insuperable obstacle to the 
real and effectual operation of the proposed Act. I t  has been not utifreguently 
urged, as opprobrious to the Governmeht of India, and adverse to the success and 
credit of the present judicial system, that the individuals appointed to discharge 
the high and responsible functions of a judge have risen to that “  bad eminence” 
by seniority in a graduation service, without being possessed o f any judicial ex
perience, of any peculiar qualifications, either natural or acquired, for that office. 
I f  this be true (as it certainly is), and i f  the fact have been found productive of 
evil, what shall be said o f the proposed enactment, which will affect alike the 
experienced and inexperienced in Anglo-Indian jurisprudence, and will create 
difficulties of a much more serious and insuperable character than those adverted 
to ? It  is not unreasonable to expect that either European J udges, who are con
fessedly ignorant o f English law, or the native Judges, who, in addition to tkat 
disqualification, are not conversant with the language in which it is written, and 
cannot therefore acquire a knowledge o f it,—-is it not unreasonable to expect 
that through the instrumentality o f these, the benefits of English Substantive law, 
moderated, corrected and explained by equity, will be extended to the parties 
who are amenable to the lex loci f

10. The disabilities, however, o f the instrument selected to dispense this 
law do not stop here; the Law Comniissioners, though foreseeing the difficulty, 
have failed to provide a remedy for it, or even 1 to propose one, simply observ
ing in their Report, dated in 1840, that “  i f  English law is the lex loci, the 
Mofussil Courts, from defect o f technical knowledge, must find considerable 
difficulty in shaping their equity according to  that laW;” but here the Court 
repeat the disabilities of the Moffissil Comts do notecase and determine; “  defect 
o f technical knowledge” is no mean obstacle; but even that sinks into insignifi
cance when we consider that the common law, to which equity is said to be a 
supplement and corrective, is an unwritten Ictw, which, “  for the most part,”  says 
Mr. Justice Blackstone, settles the course in which lands descend by inheritance, 
the manner and form of acquiring and transferring property, the solemnities and 
obligations of contracts,-the rules o f expounding wills, deeds, &c., the respective 
remedies of civil injuries, and an infinite number of minuter particulars which 
diffuse themselves as extensively as the ordinary distribution o f common justice 
requires.”  It is plainly impossible that a competent knowledge o f this common 
or unwritten law should be acquired by the judicial authorities o f this country, 
either European or native, unless the customs or maxims which compose it be 
embodied in one or inore Acts of the British Government, or in other words, in 
a separate code o f the nature contemplated by the Law Commissioners in their 
Report on this subject. It is said by the learned commentator above Cited, that 
these customs or maxims are to be ^clared and their validity determined by the 
Judges in the Several English Courts of Justice ; that they are the depositories o f 
the law, the living otacles who must decide in all cases of doubt, whose “  know
ledge of that law is derived from experience and study,”  and from being long 
personally accustomed to the judicial decisions o f their predecessors, “  which judi
cial decisions,” he adds, “ are the principal and most authoritative evidence that 
can be given of the existence o f such a custom as shall form a part -of the com
mon law.”

11. In this country, to which it is sought to extend this law, neither these legal 
depositaries, these “  living oracles,” nOr “ these judicial precedents,”  are to be 
found. Those who occupy an analogous position in this land have had no “  expe
rience” and no means of “ studying” that law ; and the judicial decisions Which, in 
the shape of printed reports, form an useful record o f  reference at present, are 
based upon the provisions of the Regulations passed by the Anglo-Indian Legisla
ture, and the dictates of equity and good conscience, and will o f course lose their 
utility with the abrogation of the law and practice which they now illustrate and 
expound. The common law o f England is a law o f precedents, and, to use 
Mr. Davidson’s “  words,” the proposition that the commercial law (which may be 
looked upon as at least as much a law of precedent judgment as the common law) 
be administered in India, what does it import, but that there should be such analo
gous adjudication on the part of the Indian Courts^ arising out o f an instructed
' ' and
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and prepense aim thereunto, as that the latv enforced should in the courts of both 
countries be as nearly as circumstances ■v̂ fill permit the same? The Court cannot 
foresee the remotest chance o f this English law being rightly and effectually admi
nistered, being brought into real operation by agency avowedly wanting in the 
indispensable qualifications of experience and technical knowledge,”  and removed, 
too, frOnl all opportunity o f acquiring either; neither can they understand how 
the Law CoUaniissioners, who must be supposed cognizant of the inefficiency of 
the instruments available, can have admitted such a belief, or encourage Such a 
hope, as the proposal of this Draft Act by implication establishes.

12. Further, it is obvious that the Anglo-Indian tribunals, unfit as they are in 
endeavouring to enforce English Substantive law, will labour under the difficulties 
and disadvantages incidental to the absolute ignorance of the bar, to whose ability 
and legal knowledge, on the other hand, the Judges of England, tvho have devoted 
a life to the acquisition o f the same knowledge are indebted for much assistance; 
and from this and the preceding arguments the Court conclude, with Mr. David
son, that “  the proposed enactment advances not one step towards providing that 
section Of the Indian community for whom it legislates with English law as a 
kx loci, through the instrnmentality of the Company^ Courtsand that the only 
mode by which that law is eventually to reach the subjects of it, .is when the eases 
o f the suitors shall have passed through the Indian tribimals of first instance into 
the Supreme Court of Calcutta, where, and where only, a real adjudication of the 
interests concerned, according to the provisions of the English law, will com
mence. .

13. The iucapScity o f the Anglo-Indian tribunals as instruments for the 
administration of English law, and the apparent misconception in regard to the 
“  equity and good conscience” by which their judicial practice is regulated, are so 
forcibly set forth and exposed in the minute which accompanies this address, that 
the Court need Only express their concurrence in the sentiments which it expresses 
and the conclusion which is therefrom deduced. English eqpity is defined to he 
“  the correction of that in which the law, by reason of its universality, is deficient,” 
and cannot, the Court conceive, be brought into operation without a knowledge 
o f the law, for the reasonable interpretation of which it is designed and called in ; 
and it is to this elemont in the judicial system of !^gland that the Law Gomroisi 
sioners must he supposed to refer when they declare this belief, “ that EngliA 
law, taken together with the supplement and corrective of English equity, con$ti* 
tutes a body of Substantive law which is nut surpassed in the qualities for Which subr- 
stantive law is admired by any of the varions systems under which men have lived.*.’ 
The Court cannot avoid thinking that the obligations now Testing on the Anglor 
Indian tribunals of adjudicating questions not specially provided for by regulation, 
agreeably to the dictates Of “ equity and good conscience,” or, in other Words, the de.* 
mands o f abstract justice, is immeasurably preferable to the pro|ioSed enactment, 
which seems to them calculated not only to bring the administration of justice (as 
relating to the parties Subject to k^hci) Into contempt, but to produce much 
practical mischief.

14. The Court, seeing lusuperable objections to the proposed Act, need not 
examine its several provisions, as they would have thought it a duty to do had they 
been able to recognize the capability Of the Anglo-Indian tribunals to admi
nister it, or to foresee even a remote chsmce o f their present disqualificatiens being 
removed. In the conviction that the enactment is as uncalled for and nnadvisabte 
as its real and effectual introduction is impracticable with the agency available, 
they beg leave to enter their earnest protest against its being made ; law recom
mending as infinitely preferable the detention, o f the present judicial system, or i f  
an infusion of English law he thought indispensable to right decision and sub
stantial justice  ̂ the promulgation of a series of specific acts,, declaratory and 
enactive of the modifications which it is deemed desirable to intreduee.

I  have, &c.

(signed) <r, jF. Mdmondstone,

No. 3.
L ex L oci.

Agra, 18 March 1845.
Reg’'.
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N ote on the Draft Act for a Lex Loci for the Territories within the Jui’isdic-
tion of the Company’s Courts, in respect o f certain Classes o f the Population.

1. T he proposed Act is to empower the Company’s Courts o f Civil Jurisdiction 
to administer a defined and limited portion of-the law of England, when this law 
is not inconsistent with any existing Regulation or Act of the Indian G'ovefnment; 
and they are to administer it to all persons now amenable to their jurisdiction, not 
being Hindoos or Mahomedans, to whom and whose property the Act declares 
itself to be inapplicable.

2. The portion of English law which the Company’s Courts are to administer is 
the law declaring and defining civil rights and obligations, excepting the law of 
“  tenure”  (and conveyancing). In examining into the expediency o f  passing this 
law, the questions that require to be considered are of quite a different character 
from what usually arise on like occasions. In the present case. We do not ask 
whether the body of law to be administered is composed of wise and just provi
sions, and adapted to the people whose interests are to be governed by i t ; that 
law may be assumed to be such as answers every requirement o f a perfect 
jurisprudence in the matters it relates to. But the question that forces itself 
into view is the entirely novel and singular one, and in respect to the large 
innovation so suddenly and instantly to be introduced, the very startling question, 
“  Do the Indian Courts of Judicature, on which the proposed Act devolves the 
duty of administering this part of the law o f England, possess any the least 
acquaintance with this law?” Is there any hope of their attaining to an acquaint
ance with it, and in their adjudications on the interest of the parties made subject 
to this law, can we arrive by any calculation of chances at the remotest perceptible 
probability that this substantive law of England will be brought into a real opera~ 
tion through the medium o f these Indian tribunals ?

3. In reference to the above questions, we have first to inquire what are the 
particular branches of the Substantive law o f England which, under this Act, are 
henceforth to be the law o f the vast territory its operation will embrace, and for 
an extensive and very valuable section o f its population?* I t  may suffice to 
enumerate a few principal heads o f English law relating to coUamerce, which our 
native Judges may be immediately called On to give effect to, and which compre
hend the. rights, obligations and interests involved in the various forms and objects 
o f mercantile contract in respect (in some degree) of the form o f instrument, the 
parties to the contract, the matter stipulated, the legal interpretation of the 
articles o f the contract, in connexion with the performance or infraction, the 
avoidance or determination o f the same, and herein including all the legal rights 
and liabilities, mutual and externally relative o f partners, principal and agent, the 
law of bailment, o f sale, with the law of stoppage in transitu, o f warranty, of lien, 
&c. &c., the law relating to bankruptcy, and to landlord and tenant. Now, the 
English law in regard to the above relations, as in operation in England, may be 
looked upon as being at least as much a law of precedent judgment as the 
common and statute law which thpse judgments declare and apply; and the pro
position that this commercial law be administered in India, what does it import, 
but that there sfiould be such analogous adjudication on the part o f the Indian 
Courts, arising out o f an instructed and prepense aim thereunto, as that the law 
enforced should in the courts o f both countries be as nearly as circumstances 
will permit the same ?” '

4. But any one who has made even cursory examination into the legal subjects
above enumerated will at once perceive how Vain and almost ludicrous is this legal 
injunction to a native Judge to administer in his Court, on certain occasions, a 
certain portion of “ the law merchant’* o f England, or modify it, i f  necessary, by 
equity. What, then, is to be thought of a legislative measure which, in adopting 
a new code of substantive law, selects to dispense .it officers who, o f necessity, 
must be as wholly ignorant of its provisions as o f a. lost language ? Does not 
such a measure present itself in tfie same light with that o f the Roman emperor 
commemorated by the author o f the Commentaries ? “  I t  is incumbent on the
promulgators (of a law) to do it in the most public and perspicuous manner, not like 
Caligula, who (according to Dio Cassius) wrote hiS laws in a very small character, 
and hung them up on high pillars, the more effectually to ensnare the people?” 
Our native Judges, it Is  quite dear, wifi not be less effectually ensnared by 
engaging in the business of administering this particular portion o f the substantive

law
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law o f  England, their performances in regard to which must Consist in mere 
blind imaginings. .The selection of such Courts for such a purpose, left, as they 
are, without the aid of judicial Presidents of Council, learned in the law, or learned 
Judge as assessor, goes a step beyond that measure of Scottish legislation which 
created the Macef’s Court, whereof we read, that “ one of the requisites to be a 
Macer is, that they shall be men of no knowledge,” and that the Legislature 
constituted those men of no knowledge into a peculiar Court for trying questions 
o f relationship and descent, which often involve the most nice and complicated 
questions of evidence ; but as a practical I’emedy for this absurdity, one or two of 
the Judges act upon such occasions as prompters and assessofs to their own door
keepers.

5. But, indeed, it cannot be pretended that the pfoposed enactment advance^ 
one step towards providing that section of the Indian community for Whom it 
legislates with English law as a /e<r loci, through the instrUmentaMty of the , 
Company’s Courts; and the only mode by which that law is eventually to reach the 
subjects of it, is when the cases of the suitors shall have passed through the 
Indian tribunals o f first instance into the Supreme Court of Calcutta, when and 
where only a real adjudication of the interests concerned, according to the provi
sions o f the English law, will commence.

6. But it is said that the Indian Courts do already pretend to administer to 
British subjects the same system ŵ hich is administered by English Courts of 
Equity, and this without the corrective of a good appellate judicatory as now 
contemplated. The Mofussil Courts, it is said, do, in adjudicating the eases of 
sueh suitors, follow British laW when equitable, and When not, do administer such 
suitors’ legal rights modified and corrected by equity.

7. There appears Jo be Some miscenception here as to the principle Which binds 
the Indian tribunals on thfe occasions referred to. The law says, Regulation I I .  o f 
1803, Section 17, “ In  cases for which no specific rule sh$ll exist, the Judges shall 
act according to justice, equity and good conscience; (that iS to say) where a rule 
o f law exists applicable to the case* that rule shall be enforced; on the other hand, 
where no provision of law exists, the Judges shall make laws, not follow actual 
law, and modify and correct the same, but frame such a rule for the case as 
justice, equity and good conscience may require; and in the adjudged cases cited 
iu the Notes and Report on this Draft Act, the Judges, in seeking to ascertain What 
the foreign law {L e., British, French or Aimenian) might be,, adopted that mode, 
not as being bound to administer that law pure or modified, but because* they 
deemed it consistent with justice and good conscience to give to the suitor the 
law o f his own country when not bound to gite him Regulation law. I f  suefi 
attempts were erroneous and vain as means o f administering justice, as the prin
ciple of the proposed A ct implies them to be, the proper remedy would seem to 
be in a progressive augmentation of onr Indian statute+hooks, so as to meet the 
increased wants, and protect the newly evolved interests of the mixed Indian 
community, by a series o f particular and appropriate enactments.

8. Tbe proposed Act, then, it cannot be denied, must be ineffectual to its 
purpose and objects, inasmuch as the Indian judicatures o f firk instance are 
utterly inadequate as its instruments; and it  is needless to dilate on the injury 
thus inevitably brought upon suitors by a measure that seems to violate one of 
the first principles o f jurisprudence; for undoubtedlyjwhat 5s aimed at in the con
stitution of a court o f justice is right decision, in the full senSe of the words. It  
is not of set purpose constituted to the end that each of its decisions shall neces
sarily produce an appeal; but in selecting Indian Courts to administer unknown 
English law, the production of appeals would appear to be an object directly 
contemplated ; for under any feir calculation of chances, it is not jo be supposed 
that the Judges will happily hit the law applicable to the cases before them. 
Hence as many appeals as primary decisions, appeals to* a distant and expensive 
court, or, practically, denial of justice. I  would, therefore, earnestly deprecate 
the passing of the proposed Draft into law, considering the existing enactment 
which binds the Judges to adjudicate in cases legally unprovided by secundum 
cequum et honum, to be a far better mode o f securing right decision, until the 
Legislature shall from time to time provide for those of their subjects who are 
not MahomedanS particular laws suitable to the interests needing legal pro
tection.
. 14. 4 0 4  9*
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9. But if this law is to be passed, I  would desire that the courts of primary 
jurisdiction for cases falling under the law should be none other than those of the 
Zillah and City Judge, from whose decisions an appeal should be made to the 
Sudder Dewanny Adawlut, and that, finally, the case should be open to a Special 
appeal on points o f law to Her Majesty’s Supreme Court in Calcutta.

10. I  would earnestly advocate this mode o f adjudication, because there is a
hope that English Judges may be brought by special legal training,, both in 
England and in India, to attain to fitness for the task o f administering this le.v 
loci', and these officers will thus be further enabled to watch through every court, 
and bring into immediate public discussion, where needfuL the operation of the 
law, both in its judicial administration and in its general influence on the interests 
of those who are subject to it. . ' ■

(signed) J, Davidson, Judge.
Agra, 14 March 1845.

(True copy.)

(signed) G. F. Edimnstone
Registrar.

(True copies.)
(signed) J. Thornton, i> ■

Secretary to Government, N . W . P.

For the Right honourable the Governor-general of India in Council.
Supreme Court House, Calcutta,

17 April 1845.
Right Honourable Sir,' and Honourable Sifs^

I n returning to your Honour in Council an ans'Vrer on my part to the letter 
you have done Her Majesty’ s Justices the honour to address to them under date 
1 March 1845, transmitting to them copies o f a Draft Act read In  Council for the 
first time on the 25th January last, I  beg leave to refer to tlie first part of my 
letter to your Honour in Council, pf date the 28th January last, in which I 
entered into an explanation of the rules and limitations which I consider my duty 
to prescribe to me in giving to your Honour in Council my opinion upon a legislative 
measure proposed to be passed by the Legislative Council o f India. I am the 
more induced to return a separate answer upon this occasion from that which you 
will receive from my learned colleagues, froln my being aware that they do not 
estimate as I  do the considerations which impose upon me the limitations I have 
referred to.

I  have in my letter of the 28th January Started, that I  consider it to be my duty, 
in returning my answer to such requisition as the present, to abstain from offering 
any observations upon the policy o f  an A ct proposed to be passed by yOur Honour 
in Council. I  therefore do not presume to offer an opinion approbatory or other
wise of the object of the proposed Act. l  anf quite persuaded that your Honour 
in Council would not propose to adopt any legislative measure which Was not 
in your well-considered opinion a wise measure calculated to carry into effect an 
object conducive to the welfare of the people o f India. "Whether I  agree in this 
opinion, or differ from it, can be o f ho importance, in the position which I  occupy, 
having no duty or right to interfere in matters o f  legislation, or to offer Suggestions 
upon them, except so far as may concern the practice o f my own Court. But it 
is my duty to state to your Honour in Council what I  know to be the operation, 
beneficial or otherwise, Of the law, which I  have to bear my share in the admi
nistration of, and my opinion as a lawyer o f  the legal and practical consequences of 
the law it is proposed to pass, and o f each of its clauses, as they appear in the 
Draft submitted to me, leaving it to your Honour in Council to judge hoW far they 
may require amendment or alteration.

The law at present administered in Calcutta and the other presidential towns of 
India by Her Majesty’s Supreme Courts being the Mussulman law to Mussulmans, 
the Hindoo law to Hindoos, and the laws of England to all the other inhabitants, has 
been, during a long course of years, unattended with any difficulty in its adminis
tration, and may, I  think, be certainly stated to have given satisfaction to the 
inhabitants, and to have bestowed upon their property and their contracts as 
much certainty, and upon all their civil rights as ready means o f securing and en- 
forciug them, as are eiyoyed in any of the civili2;ed nations o f Europe ; and I  think
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that this is evinced by the snlall number of contested causes which are brought 
in the Supreme Court o f Calcutta, compared with the wealth of the place, the 
number of the inhabitants, and the extent o f the mercantile transactions constantly 
going on in it. I cannot pretend to be accurately acquainted with the’ state of 
property or of society in the Mofussil; but I  am not aware of apy reasons to- 
induce me, as a lawyer, to believe that the introduction of the like system in the 
Mofussil Would be attended with any practical inconvenience, or deprived of any 
practical benedt, which has attended its administration at the Presidency, means 
being taken to insure its administration in the Mofussil by cdmpetent magistrates. 
The so doing, and the means by which this may be accomplished* are for the Con
sideration of your Honour in Council. I  apprehend all that is desired o f me is to 
give my opinion how far the Draft Act is so framed as to be calculated to carry 
this object into effect, the administration o f the. judicial powers and duties under 
it being placed in the hands of competent men.

I  address myself, therefore, with great readiness, but after much consideration,' 
and I  hope with due humility, to this important matter; and in endeavouring to 
the best o f my ability to bring to the notice of your Honour in Council tbe con
siderations which appear to me tqi arise upon a perusal of the Draft Act, I  hope 
I  shall not be thou^t to treat the framers of it with in.tenticmal disrespect, i f  I  
state, without hesitation or reserve, the defects which, appear to me inherent in 
many parts of it; and it being proposed, by Section 8 of this Draft Act, to enact that 
an appeal shall lie to the Supreme Court o f Fort William, it seems desirable that 
the Judges of that Court should express their opinions upOn the frame of it with 
a view to the practicability or otherwise o f their giving judgment upon such 
appeals.

The recital in the preamble of an Act is always of great importance to tbe con
struction of the enacting clauses ; and i f  the former be obscure or unintelligible, 
it must render the latter so in a greater or less degree. The words ‘̂ substantive 

and “ l̂ w of the place” being unknown in the language o f the common or 
statute law Of England, Or o f any writer of authority, that I know oî  upon law 
generally, or upon the law of any country, cannot but be obscure and uncertain, 
having no customary acceptation to define and to fix their meaning. This is admitted 
in the Note? to the J)raft Act, but cannot be cured by notes of ■ this sort, to 
which a Judge interpreting this Act would have no more right to refer than to 
the report of the speech Of a member op moving the first or Second reading of 
a B ill in either House o f Parliament When interpreting such Act o f Parliament 
when passed. But referring to Note (a), we find that the term substantive laŵ  
is meant to include only tbs definition of rights and obligations. • The preamble, 
therefore, is made to affirm that it is doubtful what are noW the definitions of 
rights and obligations in the territories subjeet to the Hoverhmont Of the East 
India Company. ITiese words, therefore, Which are well known and intelligible, 
might be easily substituted for the unknown and ttnlnteiligibie words substantive 
law, wherever these latter words occur in the Draft Act or ' Bill. But even so 
amended the sentence would not appear to me very intelligible. Law does not 
consist in the definition o f rights and Obligations, which forms a very small part o f 
it as a Science, and a still smaller as a code o f rules for the er^oyment of rights 
and the performance o f obligations. No man ever thought that the definition o f 
property, Jus utendi, facieridi et disponendi, eomprised the law regarding property* 
I f  the preamble ran, “  Whereas it is doubtful what is now the law in regard to civil 
rights and contracts and injuries to be administered in the territories, &e., to 
certain large classes o f persons residing in those territories,” it would appear totn© 
perfectly plain, sufficiently comprehensive, and, unhappily, perfectly true.

2. Law of the place. This is said in Note (6)  to be equivalent to the Latin 
words “  lex loci.” I  am not aware o f these words, so far as I  at present recollect, 
being used, without some distinct announcement of the locus referred to, as locus 
rei sita, locus contracti, locus delicti, locus dbmieiMs, locus originis. What is meant 
by the law of one of these several descriptions o f place, 1 know, as the lex loci 
rei sita, the lex loci contractus, &c.; but what is meant by lex hd, I  do not know, 
nor consequently what is meant by the law of the place, unless I  am told what 
place. Law of the place is not a phrase that has any definite dr known meaning; 
in English, law of the land has, because it is idiomatical, though not scientific. 
But it only means to express more emphatically what is expressed by the words 
“  the law,”  as the law o f the land in England is the law in England. The situation
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L . x  L o o i. of the law in the Mofussil in Incite, is anomalous, and must be expressed, as it 
a})pears to me, not in a new-coined phrase, which has no established or definite 
meaning, but in plain w’ords, which may describe the anomaly. ■ Thus, if it were 
said, “  ^Vhe^cas it is doubtful what is the law in regard to civil rights and con
tracts and injui’ies to be administered in the territories subject to the Government 
of the East India Company, not within the jurisdiction of Her Majesty’s Supreme* 
Courts at Calcutta, Madras and Bombay, to persons therein residing, who are 
neither Mahomedans nor Hindoos, nor o f the class denominated and known by 
the appellation “ British subjects,” I  apprehend the anomaly and the mischief would 
be accurately desdribed.

3. The words local jurisdiction are not applicable as a description to any part 
of the civil jurisdiction o f Her Majesty’s Supreme Courts. The civil jurisdiction 
is given over British subjects and servants of the Company, and inhabitants of 
Fort William, Fort St. George, and the towm and island of Bombay respectively. 
These are descriptions, not o f localities, but o f persons. I t  is true that the law 
of Calcutta, for instance, except in the case o f Mahomedans and Hindoos by 
special exception, is the English law ; but the jurisdiction o f the court in civil 
matters is neither conferred nor limited by ' the locality o f Calcutta; one, not a 
British subject, found in Calcutta, and not being an inhabitant, i. e. not residing or 
sleeping there, or having a house there occupied by himself or his servants, but 
contracting there, is not subject to the jurisdiction; one constructively an inhabit-, 
ant, though residing actually at Benares Or elsewhere, is subject to the jurisdiction j 
so that it is not true, as a general proposition, that it is doubtful what is the law to 
be administered without the local jurisdiction; meaning thereby, as must be taken 
to be meant, the Only jurisdiction it has which is local, viz. the local criminal juris
diction ; and this is local only in consequence o f the rule of law, that every man 
committing a crime, unless there be some Special exception, is subject to the lex 
loci delicti; for in all civil matters the law of England is to be administered to all 
British subjects, and all inhabitants of GalcUtta, Fort St. George and Bombay, 
whether actually inhabitants or by construction o f law, wheresoever they may be 
found, or, in the last, may actually reside, unless such pefsons be Mahomedans or 
Hindoos, in which cases the law to be administered is the Mahomedan or Hindoo 
law respectively. ,

First enacting .Clause.— I am apprehensive that the courts o f the East India 
Company will not be better able to interpret this clause than I  am ; and I  am quite 
sure that if  any appeal should be brought before me from one of their decisions, 
grounded upon jts not being in conformity With this clause, I should be under 
great dilFicuIty in deciding in such appeal. I have already said, that what is 
meant by substantive law I cannot know without looking at the notes appended 
to the Act, and at these notes I  cannot lawfully look in giving judgment. But 
what is meant by the law of the place, neither do 1 know, nor do the notes inform 
me ; i f  I could look at them, and if  I  were freed from these, to me, unintelligible 
phrases, an insuperable difficulty would still remain. The Mahomedan and 
Hindoo laws are swept away by this clause, except in so far as they are preserved 
in force by subsequent clauses, of which presently, and no code or body o f law is 
substituted, either for them or for suefi part o f the Jaw of England now in force 
among those subject to it, as this clause shall be held to abrogate. In lieu o f 
these laws which are abolished, there is introduced not the whole law o f England, 
but such part of it only as, in the first place, is applicable to the situation o f the 
people of the said territories. In what respects applicable, in reference to what 
circumstances in their situation, who are meant by the people of the said territories, 
— these matters are left unexplained, and they require explanation very muph. 
The Judges who shall have to decide -upon this law will be left not to administer 
a plain law, nor to iiiterpret a law whose intention is clear, but its wording some
what doubtful, but without any help from the statute to declare the law, which 
in their opinion shall be applicable to (he situation of the people o f the said terri
tories, which situation, in all its most material circumstances, the Queen’s Judges, 
who form the Court of Appeal, are very ill informed of, i f  it be not too much to 
say that they are entirely ignorant of it. By the people of a territory, are gene
rally meant the native-born inhabitauts. No more, therefore, o f the law of 
England, i f  this be the meaning, will prevail in the construction of the rights and 
contracts, and torts and liabilities of British subjects, or European or American' 
residents, or any others, than may be applicable to the situations of native Hindoos
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o r  Mussulmans, the vast majority of the natives o f these territories. But in many 
respects rules applicable to the situation pf one of these classes are not so to that 
of the other. In this case, quid juris as to rights, contracts, torts and liabilities 
arising between a Mussulman and a Hindoo ? Quid juris among Englishmen 
or other persons not Mussulmans or Hindoos there residing, or between an 
Englishman, or one of those other persons, and a Mussulman or a Hindoo ? In 
general, when a civilized conqueror introduces his laws among the less civilized 
nations of the conquered country,- it is for the purpose of introducing civilization, 
by substituting good laws for barbarous usages; but here it should seem that 
no more o f the good laws are to be introduced than may consist with the Situ
ation resulting from the barbarous usages.

Again, in the second place, no more of the good laws are to be introduced than 
may consist not only with the situation so produced, but also with all the Regulations 
o f the codes of Bengal, Madras and Bombay respectively; so that all these Regu
lations framed by the East India Company’s Governments will be enacted as the 
law for ail men of all countries resident or found for the time within these fenl- 
tories respectively subject to these Governments. It would seem that it were 
well to revise these codes firat, or at least to See hotv much of the law o f England 
will remain in force after all is struck out o f it Which is inconsistent with any 
regulation contained in them, and in particular how those Regulations are to be 
construed,. v,'hich direct all matters to be decided not by any rule of any law, but 
according to equity and good conscience applied to that particular case.

I f  by the words “ situation of the people o f the territories'” be meant, nqt of the 
native-born inhabitants, but all the people resident there for the time being, the 
difficulty in ascertaining what is applicable to their situation will be yet greater. 
It  cannot be meant that different portions o f the English law ahall be administered 
to the different classes, as applicable to their different situations; for this would 
introduce under the general name of English law as great a variety o f laws as 
o f  peo|)le. But this variety must be introduced ; viz., that aS different Judges will 
take different views Of the law applicable to the situation o f the people o f thn 
territories, there may be as many different laws in regard to civil rights and con
tracts, and wrongs and liabilities, as there are different Judges and different dis
tricts. No doubt, after a considerable lapse of time, it is possible that this discre
pancy may be removed by the decisions on appeal; but it is difficult to conceive a 
greater inconvenience tbUn this enactment o f a wholly indefinite law must produce 
for many years to dome.

The Second enacting Clause excepts from the operation of the law all questions 
o f marriage, divorce and adoption among fersons not Christians, This comprises 
all questions of and legitimacy. Quid juris as to Jews in these matters, or 
Parsees or Chinese, or many others? As to Mahomedans and Hindoos, I under
stand that the codes of Bengal, Madras and Bombay, although as to these two 
latter I  am uncert-ain, expressly declare that the Mahomedan and Hindoo laws 
shall be administered to those classes respectively in matters of marriage and 
divorce, and adoption and succession. I f  this be so, the law in regard tn these 
classes will remain as at present in these matters. But there is a large class of 
native-born persons in these ten-itories who are Buddhistes or. Coles or Bheels, or 
profess some other form of religious belief—-it may be veryrude and undefined—but 
who, as 1 understand^ are not Hindoos or Mahomedans. Quid juris as to them ?

Clause Third enacts, that nothing in the Act contained shall be construed to 
prevent any court from decidin-g any case according to any law or Tisage,&c.; but it 
does not prescribe this proceeding. I t  leaves it 'optional to the court to decide 
the case in question according to such law or usage, or according to the law of 
England thus modified by the Act, as to its own unlimited discretion shall seem 
meet. This is to introduce, not a certain rule, but a most uncertain discretion; but 
the exercise of this discretion to the -deciding according to laws and usages imme- 
moriall'y observed by a race or a people not known to have been ever seated in any 
other country than the said territories, or according to any good and lawful custom; 
this discretionary permission is not confined, nor is it specifically extended, to ques
tions o f marriage, divorce or adoption, nor relation to the religious creed of the party. 
The Parsees, as a race, are known to have been seated many hundreds of years ago in 
Persia, though for many hundreds of years they have formed to all intents and pur
poses an integral partnf the native inhabitants of Plindostan. The Jews are in a. 
similar position. Some Chinese, some Africans, some other eiltire races of this 
multifarious population, not being Christians, are in positions of the same nature.
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Lex Loci. Now it is very reasonable that those who come into a country should he subject to the 
laws of the country in all matters of contract and tort, and liability to repair damage, 
and should not in these matters import for their own use laws and usages o f their own. 
But it is doubtful how far this Section 3 is to be construed in conjunction with 
Sec. 2, regarding marriage, divorce and adoption, and the rights o f persons, and of 
succession, and of status, which flow from the natural relations created by marriage 
and adoption. But either way, whether Section 3 is con$trued a? modifying the 
operation of Section 2, or this last-mentioned section be construed as not So modi
fied, it should seem that a large portion of the population are left in a very singu
lar position in regard to these matters.

I f  Sect. 2 is not affected by Sect. 3, then it should Seen! that all persons not 
Christians are left without any law regarding the relations o f husband and wife 
and parent and child, or legitimacy, which depends upon marriage, Or succession 
and inheritance, which depend upon legitimacy or adoption, except so far as in 
the case of Mahomedans and Hindoos, their marriages, adoptions and inheritance, 
are provided for by the Regulations. If, on the other hand. Sections 2 and 3 are 
interpreted in conjunction, the result, it should seem, will be the same as to a large 
portion o f the un-Christian population, as in questions regarding marriage, divorce 
and adoption. A ll these persons are expressly excluded from the pravisions of this 
Act, as there are no provisions of any Other kind made for them in these respects; 
and as the operation o f their own customs, they not being o f such i-aees as are 
above described, is excluded, the result is to leave them without all law in these 
matters.

In construing this clause, it remains to advert to the power given to the courts to 
decide accorcdvg to any good and lawful custom. Customs are Of two descriptions;—

1 . Genei'al customs,'v/h\ch. are ftothing else than the common law ; and the 
whole common law o f England, in so far as not inconsistent with the Regulations, 
being rendered the law o f the land, there is no room left for deciding according 
to any general custom not comprised in the common law o f England.

2. Particular customs, which in the language o f the English law means local 
customs, and is never applied to mean the p^nliar customs o f particular races or 
classes o f persons ; the words, therefore, good and Icemful custom, in an A ct in the 
English language passed by thi© English Government, could not, I apprehend, be 
taken to apply to the customs which are almost the only important ones in India, 
those prevailing with particular races or classes o f the people ; but a custom to 
be in law a good custom, must have immemorially prevailed; and to those laws 
and usages, expression for customs, immemorially observed by any race or people, 
the Judges are empowered in their discretion to give effect, i f  they so think fit ; 
but, then, this is expressly confined to laws and usages Which have been imme- 
morially observed by any rate or people not known to have been ever seated in any 
other country; the words, therefore, according to any good and lawful custom, 
appear to Comprehend little o f any substantial importance in the administration 
of the law in India; there being few, i f  any, customs, merely local, differing from 
the usual rules of the law.

Clause 5, The first part o f its preamble announces an universal truth; viz., 
that there is no distinction in respect of the administration of a law not the law 
of the court, between the way in which court of law proceeds and a court o f 
equity. What is meant by the latter part o f  the preamble I  do not clearly 
know. To direct the Courts of the East India Com|muy to adjudicate legal 
rights declared by the Legislature, and modify the same whenever equity and 
good conscience require it, is to invite these Courts to decide contrary to law, or; 
at least, without paying regard to the law; and when it is added, that they are to 
adjudicate and mo^fy such legal rights in the same Way as such Courts now 
adjudicate and modify, &C., it occurs, first. That they are ordained to follow what 
may very well be an unlawful or expedient example; secondly. That the way 
in which such Courts now adjudicate and modify the legal rights o f British subjects, 
it is impossible to know as a general rule for observance, since they are very 
numerous, scattered over an immense territory, and neither act, nor are stated to 
act, nor i f  acting, as described according to their individual views o f  equity and 
good conscience, can act according to any known and fixed rules.

I  pretend not to know. With any accuracy, hoW the Mofussil Courts proceed, or 
what law or what system they practically adopt in the application o f their wholly 

-undefined power of judging in each particular case according to equity and good
conscience.
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iponscience. But I  must be excused for saying that the statement of the learned 
Commissioners in, Note (d) upon this clause in the Draft Act, that these “  Courts, 
as regards English law, are not courts o f la ŷ, but o f equity, and that they admi
nister to British subjects the same system whieh is administered in English courts 
o f equity, cannot but be founded in error. English lavo to these Courts is a 
foreign law ; and a court o f law and a Court o f ec^uity cannot decide upon a foreign 
law in different manners, or to different effects; for the foreign law being to theln 
matter of fact, must be learnt frpm emdence, and pronounced according to the 
proof, like any Cthef matter of fact, and is in its own nature incapable of modifica' 
tion from equitable considerations without a breach of the truth. There majr be 
in some rare cases particular rules of a foreign law which are received in particular, 
proceedings, and are binding within the territory Where that law prevails^ but being 
inconsistent with natural justice, can haVe no effect gifen to them in other 
countries. But in these cases the rule of the foreign law is not modified, but 
rejected; and there may be cases where the foreign k w  being ascertained, distinct 
equities may arise with which English courts of equity will deal, in the same 
manner as i f  the right arose from a rule of English law. They do not interpret the 
rule o f the foreign' law in any different way from that in wliich an English court of 
common law would interpret i t ; modify it by any o f what are called equitable 
principles; not taking it as matter o f fact that such iS the rule, and such is the 
right. An English court o f equity inquires whether there are what it calls equities 
aliunde, which, according to its own welbknown and established rules, control the 
exercise of the right. This is quite a different thing from modifying the rule or 
the righ t; nor is it of any importance to a court deciding upon a question which 
must be governed by a foreign law, to know in what court of that foreign country 
the right in question would be enforced, whether in a eonrtof law ora court called 
a coqrt o f equity, It is sufficient to enable the comt to decide according, for 
example, to the lex loci contractus, that it has evidence, that in a court of that 
country, competent finally to adjudicate upon the matter, a certain precise effect 
Would be given to the contracts; i f  the contract were Uf that nature, that in 
England, vrher6 it was entered into, the court competent finally to adjudicate 
should be a court of equity, the duty of the MpfussU Court would be to decide 
Upon its Validity and its effects as such court o f equity Would decide. But in so 
doing, it would exercise no equitable jurisdiction, but would pronounce a plain 
decision upon a matter o f fact upon the evidence* If, therefore, the Mofussil 
Courts, in deciding upon the rights of British subjects, when they have evidently 
jurisdiction so to qo, mean to decide according to what they believe the system 
administered in cases Cognizable in equity by English courts o f equity, in a case 
which, by the law of England, is not directly cognizable in equity, but is governed 
by the strict rules of the common law, and in which, i f  the point incidentally arose 
in a Case properly pending in equity, the court of equity would be bound to 
decide according to the same strict rule o f law which frequently occurs, these 
Mofussil Courts are unconsciously betrayed into decisions contrary to justice, and 
inconsistent with truth. Instead of deciding according to the law of Engknd, they 
would be deciding in a totally different manner j it might be in a manner opposite 
to what would be the decision in England*

What follows in this note is not to mO very intelligible; what is meant by -admU 
nistering the same system, with a remarkable difference in the mode o f administer
ing it, i  do not clearly understand. There Cannot be courts administering English 
equity when there is no court administering MngRsh law; for these courts have 
not conflicting or antagonist jurisdictions, as seelns supposed in this note; the One 
controlling the mischievous proceedings o f the other; but courts exercising an 
harmonious jurisdiction in different descriptions o f rights,, and hguries and liabi
lities, proceeding to the investigation and decision of them, and the mode of redress
ing- the wrong, or enforcing the right, by different rules o f  procedure, suited, in 
the opinion Of English jurists, to the different descriptions of matters to be decided, 
combining their efforts for the purpose o f  administering complete justice in all 
cases. In  most other countries, jurisdiction in all questions o f eivij right ©r civil 
injury has been given tO one court or to several, having the same description o f 
authority, which courts proceed according to rules and modes o f procedure, the 
same or very similar, in all cases, of what nature and description soever* In the 
opinion o f the English jurists, fortified, as they think, by long experience, it is better 
to ti-y the simple and ordinary transactions o f life, as bargain And sale, letting and 
hiring, borrowing and lending, &c., by a jury, on the viva voce examination of Wit
nesses in half an hour, under the control o f a Judge, who keeps all parties strictly 
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to plain rules of evidence and known rules o f law, and wliose attention is con
stantly directed to matters of this sort, and to investigate the complicated affairs 
of a great tmst before a Judge whose attention is constantly directed to matters of 
that sort, who has all necessary means supplied to him for carefully examining into 
the whole truth, and is not pressed to pronounce his decision till he is ripe for it. 
The English courts may fail in their attempt to administer complete justice in all 
cases. There may be essential errors in the opinion o f those English jurists, w'hich 
the Indian Law Commissioners maybe able to point out and correct; but the 
rules o f English courts o f equity, and those o f English courts o f common law, 
form equally part of the law o f England, applicable in different cases, according to 
that law.

There is no impossibility, though to English jurists there would appear great 
inconvenience and difficulty, in administering justice according to both sets of rules 
in one court; but to decide in all cases according to the rules o f English equity, 
would be very far from administering the same system vrhick is administered by 
English courts of equity, or any system which is at all consistent vTith the laws of 
England or with essential justice, since in a great proportion o f the cases which 
require the decision of the courts much exceeding the majority, the rules o f English 
equity do not apply; but the rules of law unmodified and uncorrected by equity, in 
the sense in which equity is- understood in the English courts Or the law language 
of England, and the attempt to modify correct legal rights in these cases by equity, 
meaning equity in the sense in which it is administered by English courts of equity, 
would be to introduce nothing but uncertainty and injustice, the very reverse of 
that eequum et bonum which the learned Commissioners appear to understand as 
the definition of equity, but which applied to the laws o f England defines the 
object which they seek to obtain by the combined operations o f their courts of law 
and equity.

I t  is quite certain, therefore, that these Mofussil Courts do not administer to 
British subjects, or to any body else, the aame system which is administered by 
English courts of equity, not only because they are avowedly and unblamably 
ignorant of it, but because in the great majority of the cases which must come 
before them there is no part of that system capable of being administered, and con
sequently, i f  they are administering in all cases what they c^ l equity, without being 
controlled by the rules of the common law, which control, and in the great majority 
of cases exclude English courts o f equity, they may he administering a good system 
or a bad one, but they are not administering the same sj^stem which is administered 
by English courts of equity.

I t  seems unnecessary to make any remark upon the case of Hoo v. Peter Marquis, 
which is cited by the Law Commissioners as an example o f the practice of the 
Mofussil Courts in administering to British subjects English equity, further than 
to say that it was an unfortunate one, since nothing can be more inconsistent with 
justice, or more exceptionable, than the mode in which they set about obtaining 
evidence of the rule of English law’, or o f the English courts, upon the matter in 
question; and since having obtained what they considered evidence o f it, they did 
not decide agreeably to the evidence.

I  have dwelt the longer upon this note, because it is brought forward to prove, 
what it is a mistake to suppose to be true, viz., that the effect o f this clause in the 
Act will be merely to extend to all persons not Hindoos or Mahomedans, that 
system which is already administered to British subjects..

Clause 6. It is not for me to give an opinion upon the political expediency o f 
any measure proposed; but I  may say that I am not aware o f any cix’Cumstances 
which would appear to render inexpedient the carrying out into full effect what is 
the principle, and to a great extent the legal effect, of the law, as settled by Mr. 
Fergusson’s Act, regarding the real and personal property of British subjects dying 
in India, which , is agreeable to the principle recognised by English courts , of law, 
that so much only of the common or statute law o f England can have effect in the 
colonies or foreign possession o f the Crown as is consistent with the state and con
dition of the subjects of the Crown resorting there, and the objects o f such resort, . 
which are trade and commerce, not the establishment in such colonies or possessions 
of feudal rules of descent or aristocratical families, which is neither consistent with 
the policy o f the sovereign nor the condition o f colonists or o f merchants. Im
moveable property is a well-known term of the civil law, and is not unknown in 
the English law ; but it is not a term in frequent use in the latter, and I  would 
humbly suggest the words all real or immoveable property, and every right and
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interest in and concerning the same, shall be regulated and governed by the rules 
of the law of England, which concern personal or moveable property.”

Clause 7 seems quite unnecessary. Every enactment in a statute which rules 
expressly to limit its operation in cases Upon which it truly has no operation, tends 
to throw doubt upon the certainty of its enactments, and the clearness, of the 
intention of the Legislature, which intention is always the governing rule for the 
interpretation of a statute, when the words will allow the application of the 
rule.

Clause 8 . The preamble to this clause humbly appears to me objectionable, and 
is, I believe, unprecedented in the Act of any Legislature. It is an uncertain 
declaration of a future probable intention of the Legislature, and a Certain decla
ration of its own want of knowledge of the time within which it may make up its 
mind upon a. question highly important to the success, of a very great measure 
which it is at the very same moment carrying into eteeution. These declarations 
seem quite uncalled for,' and calculated rather to produce a want of Certainty and 
Confidence than any other result. If the Supreme Courts are fotmd to answer as 
Courts of Appeal, and if the Act be propeyly framed, I can at present see no 
reason for their not doing so; they ought of course to remain. If they are found 
not to do so, that will afford a sufficient reason for remodelling the Court of 
Appeal.

Clause 9 appears to me wholly vague and uncertain. What law persons have 
been living under, is a question of law to be decided by the Court, not resting on 
supposition of the parties. If  it be uncertain to the Court what that law mast 
have been, it must be equally so to the parties; to determine it upon their suppositions, 
if these could be ascertained with any certainty, that is, upon their intentions, 
would be to enable them to make laws fpr themselves not acknowledged by the 
State; the consequences of which, nevertheless, would be binding on their posterity. 
Where there is no known law subsisting, if ^uch he the state of things which 
truly exists, there can he no law passed having the nUjuSt effect of an ex post fctct6 
law; since ex concessis there is no established law or settled right to he altered 
or violated, and there can be no injustice in declaring that from and after the 
passing of the Act all the rights of the inhabitants shall be decided according to . 
the law declared by the Act.

Clause 10. The last Words of this Clause, “ unless stich Hindoo or Mahomefian 
&c.,” to the end, seem unnecessary, and calculated to give rise to an opinion that 
the Legislative Council contemplated as a not improbable want the renouncing 
of their respective religions by many vneiabers of these classes.

When a Hindoo has renounced the Hindoo religion, or a Mahomedan the Maho- 
Kiedan, they are no longer Hindoos or MahomedanS; if he has renounced tile Hindoo 
religion, and become a Mahomedan, the first part of the clause enacting that nothing 
in the Act contained shall apply to any Mahomedan, embraces his case, he having’ 
become a.Mahomedan, and not being the less so, because he was once a Hinfioo. 
If it is thought necessary to exclude by express words the inference that the enact
ment might not be intended to apply to Hindoos oy Mahomedans by conversion, 
but by birth only, the words might run, “ any person professing the Hindoo or 
Mahomedan religion, whether born of parents professing such religion, or converted 
thereto.”

The proviso which forms Clause 11 seems to me not to accomplish wliat I pre
sume it intends. By the Regulations, the rights of siiccessimi and inheritance are 
to be adjudged among Hindoos and Mahomedans according to those laws respec
tively. I apprehend that upon an event which causes a civil death by any law, 'the 
t'ight o f  succession opens to the heirs by such law as upon a natural death. It will 
not be, therefore, in consequence o f  any thing in this A ct contained, but in conse
quence of a rule of the Hindoo Iqw, sanctioned by the Regulations, that the pro
perty of a Hindoo will pass from him to his natural heirs, upon his renouncing 
the religion of his fathers, as if he were naturally dead, and this proviso will not 
prevent this if it is desired to prevent it. He will, therefore, notwithstanding 
this clause, in that event, lose his rights and his property. But it is difficult to see 
how he can retain his rights and his property without depriving another person o f  
his 7'ights, if that person, in the event which has happened, has a right to oust him 
of his property, and to succeed to it in his placei

Bat
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But by Clause 12 it is enacted, that “ so much of the Hindoo and Mahomedan 
law as inflicts forfeiture of rights or property upon any party renouncing, or Vho 
has been excluded from, the communion of either of those religions, shall cease to he 
enforced as law in the Courts of the East India Company.”

I t  is for your Honour in Council to consider how far this negative mode of 
legislating is consistent with the dignity and decision of a great Government, 
when framing a law regarding an important matter of public policy, involving 
questions of essential justice. It humbly appears to me, writing as a lawyer, that 
if there be any doubt of the justice or policy of abolishing these forfeitures, they 
ought to he left untouched; but if there be ndne, and I cannot doubt the justice 
of abolishing them, that they ought directly and authoritatively to be abolished.

It would seem to me that these three clauses 10,11 and 12, ought to be consoli
dated, and to be introduced by a preamble, stating with clearness and. decision the 
indisputable principle of law, and government according to law, upon which the 
whole of what is meant to be enacted in these Clauses is founded ; namely, that 
it is consistent with reason and justice and the public Welfare, that any person 
living under the protection of a civilized government should be affected in his 
natural or civil rights, privileges, immunities or enjoyments by reason of his reli
gious faith or profession, or Should forfeit any such right, privilege, immunity 
property or enjoyment by reason of any change in his religious faith or profession; 
and all rights now existing or supposed to exist to the possession of any such rights, 
privileges, immunities, property Or enjoyments before mentioned, or of snccession 
thereto, founded upon forfeitures incurred oV supposed to be incurred by any lapse 
from any such religious faith or profession, or any tenet thereof, are founded in 
manifest injustice and wrong, and ought to be abolished; and every person ought 
to be protected by the law in the due exercise and observance of the rites and 
ceremonies of the religious faith which he professes, whether it be the ancient 
faith of his ancestors, or any different faith to v.'hich he has become a convert, con
sistently with the public peace and decency and good order; and this preceded by 
the word “ Whereas,” and inserted as a preamble; the enactment, I think, might 
run thus: “ Be it enacted. That from and after the passing of this Act, no person of 
the Hindoo or Mahomedan persuasion, or any other, shall, by reason of his or her 
renouncing his or' her faith, or any tenet or tenets thereof, incur any forfeiture 
of any right as a husband of wife, parent or child, guardian or ward, master or 
mistress, or servant, or-any right of property, easement or inheritance, or under 
any contract, express or implied, or for recovery of any damages for any tort, or on 
account of any legal liability whatsoever; but shall from and after the time of his 
or her said conversion or lapse, brook and enjoy the same, in the same manner 
and to the same effect as if he or she had been from their birth members of the 
religious community professing the faith to which Such persons shall have been con
verted, any thing in any Statute, or Act, or Regulation, or custom to the contrary 
notwithstanding.”

It will be observed, as Clause 12 now stands, it is only the courts of the East 
India Company which are prohibited from enforcing so much of the Hindoo or 
Mahomedan laws as inflicts forfeiture of rights of property upon parties renouncing 
or having been excluded frpm the communion of either of those religions. Her 
Majesty's Supreme Courts will remain bound, as at present, to enforce them on 
the inhabitants of the Presidencies, and even the East India Company’s Courts 
will remain bound to enforce all rights of property, such as the rights of a father 
of a family, the right of a child to maintenance,

Clause 13. It is my duty to say upon this clause, that if it forms part of the 
Act, it cannot fail altogether to defeat the object which, I believe, the framers 
have in View, the preventing forfeitures on account of . a change of i*eligion. It is 
impossible to suppose that the refusing to enforce a forfeiture declared by the 
fundamental tenets of their religions, and insisted on by their priesthood, as all 
forfeitures and inflictions in the cause of their faith are vehemently insisted on by 
the priesthood of every rude people, and in every rude and benighted age, will 
not outrage the religious feelings of the ignorant and the bigoted, who are pro
bably the most sincere votaries >of those religions; and it were greatly too much 
to expect that any party against whom a court shall be called upon to apply prô  
visions which abolish forfeiture, finm which such party would derive the advantage 
of succeeding to the property forfeited, will not be loud in his protestations, that 
the proceeding outrages his religious feelings ; and who shall decide, or by what

possible
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possible evidence, whether he is an ignorant bigot or an interested hypocrite ? 
Least of all can the Court of Appeal, who have neithei* seen the parties, nor 
heard what they might have to allege; and of these vforfeitures being according 
to the laws of these sects, forming part of the most stringent and sacred of the 
injunctions of their religions, there is no doubt and no room for inquiry.

It is for your Honour in Council to consider, and 1 admit it tO be a matter for 
grave consideration, whether you will encounter the religious excitement Of the 
bigoted portion of those communities, backed by the outcries of the covetous, for 
the sake of a great public principle, which, if carried into effect, may produco 
beneficial consequences of a very extensive nature. But I must protest for 
myself, "with all humility and respect, and with no desire to shrink from any 
public duty which I can beneficially perform, against being required, sitting as an 
English Judge, to bear a part in deciding whether effect shall be given to an 
enactment of the Legislature, or my Court, by virtue of an anomalous power eon-t 
fefred upon it, shall abrogate and annul the enactment, or modify it in an arbitrary 
manner to an undefined extent, and compensate, it is not said at whose cost, the 
party who shall suffer from the non-'fulfilment of the law; the Court deciding in 
each case whether the lan̂  shall be carried into effect or not, or to what extent, 
forming its opinion from circumstances of Which it must be, very imperfectly 
informed, and exercising upon thenl not a judicial, but a legislative, discretion

Upon a careful consideration of this Draft Act, I am compelled to say, that; 
although its object is such aS, if it were witfiin my province to pronounce an 
opinion upon its policy, I nOttld hot, as an English lawyer, but declarO it to be, in 
my opinion, certain to produce the most beneficial consequences to British India; 
yet the measpre humbly appears to me not framed upon Such a careful and com* 
prehensive consideration of its details and the mode of its operation as its vast 
extent and importance require.

It will be S6en ffom What I have said, that ^ r e  are parts of the Act involved 
in great obscurity and uncertainty, 'the obscurity may be removed by the 
adoption of language in ordinary use and generally understood; hut tlie uncer
tainty can only be removed by accurately describing and clearly announcing the 
law which it is intended to introduce, and h j wiping Out altogether every reference 
to institutions or regulations, or usages o'r situations, which it is impossible, or even 
difficult, so to describe and announce.

The first uncertainty, which I have already mentioned, arises from the wunt of 
any definite description of the amount of English law, or ’the pai'ts of it, which it 
is intended hy the Act to establish, as forming in all future times the rules by 
which decisions are to be pronounced upon the rights and liabilities arising out of 
the natural relations of persons, or the Ordinary transactions of lifê  among the 
many millions of people to be rendered subject to this law. If any thing can 
demand certainty, it is, Without doubt, the announcement of such rules; yet here 
it is proposed that the Act shall content itself with announcing, that these rales 
shall in future times consist of so much of the law of England as is applicable 
to the situation of the people of the said territories.

I admit that a necessity for a court of law, exercising what may be called by some 
a quasi legislative power, to decide that a law made by the Legislature generally does 
not extend to a certain colonial possession, because it is apparent to the Court, from 
the necessary cireumstafices inherent in the situation of such possession, that the 
law could not have been made by the Legislature wfih the intentimi that effect 
should he given to it within that colonial possession, is to some extent an evil; 
but 1  think it not a very great evil j and I am ignorant of any instituiion framed 
by man, particularly of a legislative charactex*, that is not attended by some evil. 
I  cannot agree that, although a laborious task, it would be practicable with 
certainty to point out by way of exclusion the portion of the law of Englaiid, 
whether of the common or statute law, intended to he introduced as not inappli
cable to the situation of these territories. In truth, I think if Section 6 were 
enacted, being amended as I have above suggested, and further amended by 
omitting the word “ subsist” in the preamble, and inserting" the words “he intro
duced,” and if a clause were inserted in the Act, resting the validity of marriages 
among Christiansupon the observance of the rites of the respective churches to which 
the parties belong, and of marriage and adoption among Mahomedans and Hindoos 
upon the Mahomedan and Hindoo laws respectively; and in regard to Bhuddists,. 
Parsees, Jews and other classes and sects of persons who have immemorially 
practised rites and usages different from those of Mahomedans, Hindoos or
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Christians, upon tlie due performance of such, rites according to their several 
institutions, there would appear to me to be very little indeed, if any thing, 
remaining in the common law of England not equally proper to prevail as the law 
in Hindoostan.

To one who knows that the ancient Roman law is a collection of the rules of 
right reason and natural justice, set dorvn and arranged by practical lawyers, who 
were also enlightened philosophers of the most accurate school of their time ; that 
these laws prevailed in Britain during three centuries and a half, while she re
mained under the Roman dominion; that the comttion law of England, as it is 
found in Glanville and Bracton and other old writers, acknowledged as the greatest 
authorities in the common law, is, with the exception of the rules for real pro
perty, derived from the feudal law, the same, or very nearly the same, with the , 
Roman law in the time of the Emperor Theodosius II., in whose reign the Romans 
abandoned Britain; that the Mahomedan law, as found in the Hidaya, is sup
posed, with great appearance of truth, to have been founded upon the Theodosian 
code, except as the former is influenced by the institution of polygattiy and Some 
peculiar religious tenets, and that the Hindoo law, as found in the lawyers of 
authority whose works are translated, appears to be almost, if not quite, the same 
with the Roman law in the reign of Theodosius II., a similarity long since remarked 
by Sir William Jones,*' it will not appear unsafe to predicate, that the introduction 
of the English common law in its integrity, with the#!oIe exceptions I have men
tioned, in all questions of civil rights and liabilities, will not be the introduction 
of any novelty in adjudicating upon those rights and liabilities, except by the 
substituting fixed and certain ajid known rules of ancient right for uncertain 
decision, according to the undefined notions of equity and good conscience enter
tained by those who pronounce them.

With regard to the Statute law, it humbly appears to me, .that it would be 
better, in the first instance, at least, to leave it in the hands of the Court of Appeal, 
when a question may arise upon any particular Statute, to decide whether it does 
or does not apply to. India, subject' to the correction of the. Privy Council, the 
Legislative Council having always the power to pass a law for the purpose of 
repealing, as to India, what it conceives an inapplicable statute or enactment.

With regard to the uncertainty arising from the reference to the Regulations 
of the East India Company’s Governments, I cannot pretend to an accurate 
knowledge of them; but I believe there are very few which prescribe accurate, 
or any, rules for the general administration of civil Justice, being mostly confined 
to Regulations concerning the revenue and the usufructuary and uncertain pos
session of lands under the defeasible leases held of the East Indian Company, and 
to the modes of proceeding to obtain judgment and execution in the courts. If  
the Regulations concerning the revenue were left for the present entire, subject to 
future amendment, and the process to obtain judgnaent and execution reformed, 
so as to carry into effect an English system of judicature, there would remain, I 
imagine, little of these Regulations to be preserved. Those part$ of them which 
require the Judges to decide, not according to law, hut according to their own 
crude notions of what is agreeable to equity and good conscience, must in the 
first instance be abolished as wholly inconsistent with that uniformity of' decision, 
according to established rules of law, which is enacted, by the law of England, 
without which the law of England cannot he introduced in whole or in part. 
The Sovereign of Englajid cannot by the prerogative establish a court which shall 
decide according to equity and good consciepce in any part of Ms dominions 
where the law of England is the established law, but such courts only as shall be 
bound to administer the established and certain laws, of England. To propose to 
introduce the laws of England into any country, accompanied vrith directions 
to the Judges to decide according to equity and good conscience, would not be an 
anomaly,,but a contradiction. “ The Queen,” says Lord Coke, citing a decision of 
the Court of Queen’s Bench in the 37th of Elizabeth) speaking of course of the power 
of the Crown within England, “ cannot raise a court of equity by ber letters patent, 
and there can be no court of equity but by Act of Parliament, or by prescription time 
out of mind of man; for all must judge according to One ordinary rule of the common 
law, but otherwise it is of proceedings extraordinary, without any certain rule.” 
[4th Institute, 87.] The courts of equity, which have a prescriptive jurisdiction 

. in England, exercise it according' to fixed rules founded upon maxims derived from 
a remote antiquity, and they can no more lawfully adopt proceedings extraordi
nary without any certain rule,” than can the courts of commqn law; and it is

not
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not to Re supposed that Parliament will establish courts of equity and good con
science, with any extensive jurisdiction, without fixing them to the observance of 
the established rules which form the law administered by the qourts of equity 
established by prescription. The King in his Court of Privy 'Council forms the 
Legislature* for all the acquired dominions of the Crown beyond the British Islands, 
and may estqblish in such dominions any laws or courts which he thinks fit, pro
vided he have not already introduced there the laws of England, in which case he 
can only alter those laws in his fligh Court of Parliament. But if he establish 
in any such dominion courts to decide according to equity or good conscience, not 
according to the rules of the common law, or the fixed rules and raajcims of the 
courts of equity established by prescription in England, he cannot be said to 
have established the English law. Her Majesty’s Supreme Courts in India, whicR 
have an equitable jurisdietion, were created in virtue of powers conferred by Act 
,of Parliament, and they are expressly, by their charters, commanded, in the exer
cise of it, to adhere to the practice of the High Court of Chancery in England.

In truth, the rules of equity form part of th.& unwritten la'or of England, of 
which the rules Of the common law form the other part; and the law of England 
cannot be said to be introduced into any possession of the Crown, unless the fixed 
rules of English equity are introduced there, with a court, to administer that 
equity at the satae time with the rules of the English commpn law, and courts to 
administer that law. •

I have, &c.
(signed) Pk. Grant,

No. 3.;
Lex Loci.

(No. 3 3 0 .)
To the Honourable Sir J. P . Grant, Knight.

Honourable Sir, . '
We have the hoQonr to acknowledge the receipt of your letter* dated the 

17th instant, favouring us with many valuable observations on thq provisions of 
the Diaft Act of a lex loci, and we beg that yCu will accept our most cordial 
thanks for the attention which you have been so good as to bestow upon the pro
posed Act.

We have, &e.
(signed) H. Ilardinge. Gf. Pollock.

Council Chamber, 3 May 1845. F. Millett. C. H. Cameron.

From D. Elliott, Esq., Member of Indian Law Commission, to G. A. Fushby, Esq., Hg’s* 
Secretary to the Goveimment of India, Home Department, dated 30th April ^ N?'jo
1845. . a-

^  ISir,
I HAVE the honour to transmit to you, in original, a letter froni Dansa Rauzey Indian Law Com* 

Nursiah of Vizagapatam, submitting observations on the proposed Act for the intrOr mission, 
duction of the substantive law of England, aS the lex loci of the territories nf the 
East India Company, beyond the limits of the Supreme Court, for all persons not 
being Hindoos or Mahomedahs.

I have, &c.
(signed) i?. Elliott,

30 April 1845. Member Indian Law Com®.

To the Law Commissioners in the Legal Department, dated 0 th April 1845.
Tlie Humble Fetition o f ’Dansarauze JVursiah, He&d Assistant Manager in the 

Governor’s Agents’ Court, in the District of Vizagapatam.
Honourable Gentlemen,

A v a il in g  myself of the advantage of general information allowed by the 
Government Gazette in cases of proposed Acts, &c., I most submissively beg 
leave to ofiTer the following observation on the proposed Act, for the introduction 
of the substantive lavr of England, published in the Government Gazette of Fort 
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St. George, dated 1 1 th February 1845, and trust a deliberate consideration may 
he given thereto.

With reference to the Hindoo law, the provisions in Sections XI. and XII. may 
he acknowledged as legal and applicable to a case which involves right to the self 
acquisition of a Hindoo renouncing his religion, but not to a case in which he may 
dispute paternal or ancestral property, for reasons ;—viz*

1 . Becanse he beconaes an outcast, and is treated at law as one dead, and this 
his right falls on his next heir, standing on the principles Of the religion in respect 
to the ceremonies of his ancestors.

2. Because the act of renouncing the reli^on cannot support his right to his 
paternal or ancestral property, as it tends to his discharge from the religious obli
gations to his ancestors.

3. Because the right of a Hindoo to his paternal or ancestral property is based 
upon the observance of the religious ceremonies due to his ancestors.

4. Because the true principle of the law on the point in question requires the 
application of every thing to its proper purpose, and the removal of all obstacles 
against the same. Under these circumstances, it is desirable that the part of the 
Hindoo law now proposed in the Apt to be superseded may be allowed to continue 
in force.

I remain, &c. .
Vizagapatam, 9 April 1845- (signed) Datisarauze Nursiah.

From the Rev. Alexander D v ff, D.d„ and the Rev. Thotna^ Boaz, to G. A. Bushby,
Esq., Secretary, &e.

Sir, Calcutta, 25 April 1845.
I n  the name of the gentlemen who have signed the accompanying Memorial, 

we beg to solicit the favour of its immediate transmission through you to the 
Right honourable the Governor-general in Council,

Though circumstances have prevented its being forvŝ arded at an earlier period, 
we trust that the importance of the subjects of which it treats will secure for it a 
favourable reception.

In the views expressed by the Memorialists, they have only represented what 
they know to be the sentiments of a very large prbportion of the Christian public 
both in Britain and India.

The absence of certain individuals from Calcutta, and the difficulty of sending 
the Memorial into the Mofussil, have together rendered the number of signatures 
much smaller than it otherwise would have been.

Earnestly hoping that by the timeous adoption of large, liberal and compre
hensive measures of legislative and adnsinistrative policy, the stability of the 
British Government in India may be increasingly confirmed, *

We have, &c.
(signed) Alex. Buff. 

Thomas Boaz.

To the Right honourable the Governor-general of India in. Council,
The Memorial of the undersigned Christian MissioRaries.

Humbly showeth,
That your Memorialists have seen in the Government Gazette of the 29th 

January last (184.5) the Draft of an Act proposed by the Legislative Council of 
India, which Was therein published; and your Memorialists believe, in order that 
all persons interested on the subject-matter thereof might have an opportunity of 
stating their opinions as to the tendency and character Of its provisions prior to 
its foimal enactment as law, by the Right honourable the Governor-general 
o f  India in Council;

I. That the first of the subjects essentially aifected by the said proposed Act, which 
has attracted and engrossed the attention of your Memorialists, is the important
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one of marriage and divorce, both as regards Britisb-born subjects, technically so 
called, and all others who are not adherents of 'the Hindoo or the Mahomedan 
faith.

That, as regards certain classes of British-borp subjects, considerable in number 
and influence, the state of the law has hitherto been involved in a gOod deal of 
uncertainty,, painful to»the feelings of individuals and injurious to the best inter* 
ests of society; and that it is by no means clear how such state Of uncertainty 
is to be removed by the $aid proposed law, or whether thereby it is likely to be 
removed at all.

That this is a subject of such importance to Social welbbeing, that it has here* 
tofore occupied the attention not only of yopr Memorialists, but of the highest 
authorities in India and Creat Britain.

That some of your Memorialists, together with some other missionaries, had 
the honour of receiving a letter signed “ T. H. Maddock, Secretary to the 
Government of India,” dated the 1 st March 1841, relative to a memorial pre.. 
sented to the said Government on the 27th November 1888, on the subject of 
marriages solemnized by Others than priests in holy orders.

That the said letter was accompanied by a copy Of a despatch from the Honour* 
able the Court of Directors, dated 1st January 1841, which stated that the said 
memoriaTof the 27th November 1838 had received the serious attention pf the 
said Court; that the opinion of several eminent legal persons had been taken, 
and that the said Court hoped that in the then ensuing Session of Parliament, 
the subject would be disposed of in the manner suggested by tlieir solicitor, 
Mr. Lawford, namely, by an Act of Parliament removing all uncertainty.

That no legislative measure on the subject has been passed either by the 
Imperial Parliament or the Legislative Council of India; and that all the uncer
tainties which formerly existed relative to manfages solemnized in India by those 
who are not priests in holy orders, exist Still.

That although the number of reverend cbaplains has been increased during 
the last few years, yet there is still a very large number of districts and stations 
in India where there are no chaplains, but in which there are Christian ministers 
who are not recognized by law as priests in holy orders ; and that even in those 
stations where there are chaplains, there are generally persOn&'who, being dis* 
senters from the Established Church, conscientiously object to the forms and 
Ceremonies of that church, and ponscientiously prefer being Wnited in matrimony 
according to the forpiŝ  of their own denomination.

That the opinions given by the eminent legal persons who tVere consulted by 
the Honourable Court of Directors state, tbut majriagea «olemiriaed in India by 
others than prieSts in holy orders are invalid for some purposes, though not for 
all, and especially for some important purposes, Would be regarded as invalid in 
the Ecclesiastical Courts*

That by the legal term “ priests in holy orders” is eomnfonly and technically 
meant the duly ordained priests of the Roman Catholic Church or the Established 
Church of England, but not any dissenting ministers nr missionaries.

That the present unsettled state of the laW is an evil which the Honourable 
Court of Directors and the Government in India, and the eminent counsel 
hereinbefore named, and (as appears by Mr* Lawford’s said letter) Lord Pal
merston as Foreign Secretary, and the Bishop of London, have all recognized and 
lamented.

T h at your M em orialists, in nOw seeking a removal o f  this uncertainty, desire 
for themselves only a  rightful liberty, similar to that which thcif dissenting 
brethren in England enjoy by express legislative provision; and that they are 
ready and willing to submit to any reasonable civil regulations to secure due 
publicity and solemnity te  the marriage ceremony.

That in order eifectually to secure this most desirable end, yOur Memorialists 
w ould he quite satisfied with (and accordingly do hereby hum bly Solicit) the 
introduction of a clause, founded On and embodying the principle  o f the present 
E nglish  law of marriage passed by the Parliament o f 1836, subject, of course, 
to  such modifications o f detail in the mode and manner o f its application as 
th e  obvious difference o f locality and other circumstances would naturally 
suggest. • ‘

That the urgency for the introduction of some such clause Or separate enact
ment for the removal of all uncertaihty, has become more palpabfo now than eter. 
Inasmuch as the present Draft Act, if passed into a law, will at once affect all 

1 4 . 4 ^ 3  individuals
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Sections XI. & XII 
of the Draft Act.

Provisions of Sec. 
XIII. of the Draft 
Act.

individuals of other races, not Hindoo orMahomedan, and nnore especially the large 
and constantly increasing body of natives who have already renounced, or may 
hereafter renounce, their ancestral faith.

That as regards the latter class, in particular, amongst whom, in the total absence 
of any authoritative law to regulate or direct, marriages have, been celebrated for 
the last 60 years by the ministers of the different denominations to which they, 
respectively belong, the uncertainties which would arise from the passing ef the 
present Draft Act, without the introduction of a definitive clause or separate 
measure, could not fail to occasion endless and nameless heartburnings,, alarms 
and disturbances of the domestic and social economy. ^

II. That the next subject which has engaged the attention of your Memorialists 
is the scarcely less important one of “ Inheritance-”

That the XI. and XII. clauses of aforesaid Draft Act, which embody in clearer 
and- definite form the principle of the 8th and 9th clauses of Regulation VII. of 
1832, a Regulation which, as an important modification of the ancient barbarous 
law, was hailed at the time by all friends of humanity and toleration as an in
valuable boon, have afforded to 3mur Memorialists tho highest satisfaction.

That this satisfaction, however, has been materially diminished in consequence 
of some of the proposed provisions of the XIII. or clause next following; pro
visions which, in the calm and deliberate judgment of your Memorialists, go 
far to defeat the just and beneficial object contemplated by the two preceding 
clauses. ' '

That the introduction, in connexion with such a subject, o f such an expression 
as the “  outrage of religions feelings,” is highly in oxp ^ ien t, inasm uch as no ease 
o f the nature contemplated can possibly arise in which one Or other, or both of 
the parties concerned, m ay not plausibly allege that their “  religious fe e lin g s” 
have been “  outraged and thus the door Will be thrown wide Open, or rather 
an express challenge and invitation Offered, under the sanction o f  law , to the 
presentation of interminable complaints, leading to vexatious litigation and endless 
strife.

That if, in order to meet certain contingencies which may possibly arise, license 
is to be granted for qualifying, in extreme and peculiar cases, the provisions of 
Sections XI. and XIL, your Memorialists would earnestly recommend the sub
stitution of some general expression. Such as “ grievous personal inconvenience,” 
or “ disturbance of the public peace,” instead of the more irritating and provo
cative one of “ outrage of religious feelings.”

That the, introduction of the restrictive words, and whether any,” in the 
latter part of the clause, Will also go far to neutralize the benefits obviously and 
humanely intended by the equitable provision of Se'ctions XI. and XII., inasmuch 
as even in cases in which positive lo^ ” is supposed to be Sustained by the Uon- 
application of the said provisions, it is thereby left at the sheer discretion or ‘ 
option of the Court whether “ ahy ” CompensatioB for such acknowledged “ loss” 
is to he made at all.

That in the humble judgment of your Memorialists, therefore, the limiting 
words “ and whether any,” ought to be altogether omitted, retaining simply the 
words “ what compensation, &c.,*’ rendering it thereby imperative on the Court to 
grant some adequate Compensation in Strict accordance with the sacred principles 
of justice, equity and good conscience.

Note on Sec. XIII. That to rendpr coetcive by law the provision relative to ^maintenance,” sup
posed in the note which is designed to illustrate Section XIII., would involve a 
principle of more than doubtful equity, and lead to the greater abuses in practice. 
By Hindoo and Mahomedan law, the party renouncing his , religion is regarded 
and tfeated as civilly or legally dead; the non-renouncing party is consequently at 
full liberty to cast off or repudiate the other. The rehouncing party, however; 
i j  a Christian, has no such right or liberty, inasmuch as his voluntary renunciation 
of ancestral faith does not, of itself, in the eye of Christianity, relieve him from 
the obligations of the previous conjugal alliance, or render him free at once to 
contract another.

That in such circumstances it would appear wholly inequitable and contrary to 
the general spirit of British law, in all cases, to compel the renouncing party 
to furnish “ maintenance” to the other, who, merely because of a change of 

.religious sentiment on the part of her husband, refuses to live with him and to 
fulfil the ordinary conditions of the matrimonial contract; more especially when,

i n
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in the retention and exercise of her own religions sentiments and practices, she 
may, so far a& her husband is concerned, be left altogether free and unfettered.

That, moreover, to provide by law that in . all cases such maintenance must 
be furnished by the repudiated husband, would be uniformly to insure and almost 
necessitate a continued separation, with all the grievous inconveniences and eVils 
to both parties, a$ well as to society at large, all but unavoidably attendant there
upon ; inasmuch as the lure of such maintenance would always be sure to operate 
on the friends and relatives of the repudiating wife in the Way of a bounty or 
bribe to induce and enable them to prevent the possibility of a reunion, how
ever much such reunion njight accord with the spontaneous wishes of her own 
unbiassed mind.

That in the humble judgment of your Memorialists, therefore, if any such 
explanatory, yet restrictive, clause is to be inserted at all, the very utmost w*hich 
ought to be ordained should be to render “ maintenance*’ in no csise ipso fact & 
obligatory on the repudiated party, but to leave all cases open for the inves
tigation and decision of a court of equity.

That there are several other points which yoUr Memorialists would gladly 
introduce to the notice of your Excellency in Council; but believing that, with 
the amendments now humbly Suggested, the present Draft Act would, if passed 
into a law, lay the foundation of great and even indefinite ameliorations in our 
code of jurisprudence, they are unwilling to complicate the provisions of so wise 
and salutary a measure by the multiplication of details; and they must, there
fore, for the present forl>ear.

That, m conclusion, your Memorialists cheerfully acknowledge the manifest 
readiness of your Excellency in Council to redress existing wrongs and remedy 
long prevailing evils in this land; and they now present themselves to the con
sideration of your Excellency in Council as some among the number of those 
who, by air means in their power, are endeavouring to coroperate in elevating 
the intellectual and moral, the social and religious condition of the people, and 
to instil into them the benign Spirit and the cheerful loyalty which should ever 
characterize the disciples of the Lord Jesus.

That your Excellency in Council may long be spared to promote the real ahd 
lasting welfare of this great empire, and that in all your measures you may be 
guided and directed by wisdom from on high, is the humble prayer of the under-*
signed.

(sighed)
Alexander, Duffi Fr* Ch, Miss. 
Thos. Boaz, London Miss. Soc. 
fV. Yates-
A. F. Lacroix^ Lpnd. Miss. Soc. 
Jos- Patetson, Lond. Miss. Soc. 
Jm. Campbell, Lond. Miss Soc.
J. H - Parker, London Miss. Soc.
J. Wenger, Baptist Miss. Soc.

A. Leslie, Bap. Miss. Soc.
J. Thomas, B a p . Miss. S o c .
Wm. H . Denham-i Bap. Miss, Soc* 
W. W - Frans, Bap. Miss, $oc, 
Joseph Mullens, L. M. S.
J. Macdonald, Free Ch. Miss. 
David Ewart, Free Church Miss. 
Thos. Smith, Free Church M i s s .

No’3 .
Lex Loci.

(No. 3 5 4 .)
From J. F. Thomas, Esq., Chief Secretary to the Government of Fort St. George, Legis. Cobs.

to G . A. Bushby, Esq., Secretary to the Government of India; dated 30th ^̂ 5̂*
April 1845. ^ Ho. , 3.

Sir,
I AM  directed by the Most Noble the Governor in Council to transmit coj^ of Judicial Depart* 

• a letter from the Sudder Adawlut, reporting that they have no observations to ment, dated 
make on the provisions of the proposed lex tOd, a draft of which accompanied your 9 ^̂ 45-
communication of the 25th January 1845, No. 80, and to state that the Oovera- 
ment have no observations to offer.

I have, &c,
Fort St, George, (signed) J. F. Thomas,

30 April 1845. Chief Secretary.

1 4 . 4  Q. 4 (No-
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Legis. Cons.
2 Aug. 1845. 

No. 24.

Dated 20 January 
1845.

(No. 6 1 .)
From H. D. Phillips, Esq., Register to the Court of Sudder Adawlut, to the 

Secretary to Government iii’the Judicial Department; dated 9th April 1845.
Sir,

W ith reference to the extract from the Minutes of Consultation, dated 28tli 
March 1845, No. 254, transmitting a letter from the Secretary to tFe Govern
ment of India, together with the Draft of a lex loci; and with reference to former 
correspondence, and the addition to the provisions of the proposed enactment, 
requesting any suggestions the Judges of the Sudder Adawlut njay desire to offer; 
I am desired by the Judges to state that it has not occurred to them to offer any 
observations on the proposed Act.'

I have, &c.

(signed)Sudder Adawlut, Register Office,
9 April 1845.

(A true copy.)
/ .  P. Thomas.

Chief Secretary.

H. D. Phillips, , 
Register.

(signed)

Lei'is. Cons. 
2 Aug. 1845. 

No. 25.

(No. 8 7 2 .)
From the Under Secretary to the Government of Bengal, Judicial Department, 

to the Secretary to the Government of India, Home Department; dated'2 1st 
May 1845.

Sir,
I n  compliance with the requisition conveyed t j  your letter (No. 80), dated the 

23d January last, I am directed to transmit, for the information of the Supreme 
Government, the accompanying copies of letters, Nos. 587 and 176, dated respec
tively the 27th of March and the 5th instant, from the Superintendent Of Police, 
Lower Provinces, and the Officiating Seiu'etary to the Sudder Board of Revenue, 
containing their remarks on the proposed Act for fixing the lex loci in the ter
ritories of the East India Company, 'without the jurisdiction of the Supreme 
Court.

2 . The opinion of the Sudder Court has been called for a second time, and will 
be submitted as soon as received.

I  have &c.
Fort William,

21 May 1845.
(signed) A. Turnbull,

Under Secretary to the Gov* of Bengal.

Lrgis. Cons. 
2 Aug. 1845. 

No. 26.

(No. 5 8 7 .)
From the Superintendent of Police, Lower Provinces, to F. / ,  HalHduy, Esq., 

Secretary to the Government of Bengal; dated 27 th March 1845.
Sir,

W i t H  reference to Mr. Turnhull’s letter. No. 322 of the '19th nitimo, forward
ing to me copy of a Draft Act, giving the lex loci in the territories under the Go
vernment of the East India Company, and calling for any further remarks which 
I may wish to offer, I have the honour, with much deference, to state, that I think 
Sec. X lil. of the proposed law vTill be productive of much inconvenience, and even 
of unnecessary litigation, and if not altogether omitted, should be so much modi
fied as to leave the primary <Jecision in the hands of the Court trying the case. Of 
course, no person quitting the Mahomedan or Hindoo religion, and coming under, 
the l6x loci, cOuld claim to be kept in possession of lands set apart for the support 
pf the priests, temples or worship of those two creeds; but it is only to Such lands 
that his claim should be barred.

I have, &c.
Monghyr,

27 March 1848.
(signed) W. JO ampler.

Superintendent of Police, L. P'.

(No.
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L ex Loci.(No. 1 7 6 .)  ̂ _ _ ____ _
From the Officiating Secretary to the Sudder Board of Revenue, to P. J. HalUdayf

Esq„ Secretary to the Government of Bengal, Revenue Department; dated
6th May 1845. ' . ■ -

Sir,
I  AM directed by the Sudder Board of Revenue to acknowledge the receipt of Miscv Dept.; pra- 

Under Secretary Turnbull’s letters. No. .300 and 658, dated respectively the 19th P t̂lcand
of February and 19th of April last, and in I’eply to communicate, as requested, the 
sentiments of the members on the amended Draft of a proposed Act for fixing the 
lex loci in the territories under the Government of the Honourable East India 
Company without the jurisdiction of Her Majesty’s Supreme Court, received with 

.the first of the above-mentioned letters.
2. The Senior Member has desired me to state, that he delayed recording his 

opinion, because having understood that the Hifidoos, Parsees and others con., 
templated memorializing Government against the interference with their religious 
prejudices which would be caused by Sect. 10, 11, 12 and 13 of the proposed law, 
he intended stating at large his.objections to those sections, together with an expres
sion of his opinion that, with exemption to the sections in question, the law had 
his approval. But having recently understood that the Law Commissioners intend 
to propose the removal of the said sections to a separate Act, he postpones at 
present expressing the opinion he intended to record.

3 ! The Junior h|ember desires to say, that this lex loci is a subject upon which 
he feels himself scarcely competent to form a judgment <or give an Opinion, and, 
but for its 13th Section, he would certainly have sheltered himself under the 
vagueness of general approbation, the object of the law being to his apprehension 
good, and its general execution, as far as he is able to judge, excellent.

4. But this 13th Section, to which he refers, Mr. Lewis thinks is a step back
ward from the law of 1832, which contains, although indirectly, the charter of 
those who are brought from idolatry and Islamism to a better faith; and such a step, 
he is satisfied, should not be taken, and the immunities conferred by that laW 
should not be infringed, without positive proof, of which he believes there is none, 
that it has worked unfairly, and is, as between man. and man, practically an unju^ 
law.

5. The note appended to the Draft shows that those who drew the Act up were 
aware of some inherent weakness in the section spoken of, and it is explained,, or 
rather excuses are offered for it; but Mr. Lewis begs, with the utmwt diffidence* 
to suggest that the excuses made for this strange section are insufficient.

6. Sections XL and XII., he observes, contain the general and positive enact
ments relating to this subject, which are to guide and rule the decisions of the 
Judge, and are in conformity with the law as it now stands; but the 13th 
Section, which is appended to the others by Way of rider, enables the Judge to 
get astride upon the la w a n d , instead of being ruled by the laŵ  to rule the 
law ; and the excuse for the general power of abnegation thus conferred, is that 
the said section is intended to meet a particular sort of code, an example of 
which is given, and that this very anomalous provision is intended for a very 
anomalous state of things.

7. But an anomalous law for an anomalous state of things should he such in its 
anomalousness as to give results which shall not be anomalous, and is defensible 
on no other grounds. In the way that two negatives make a positive, the one 
anomaly should neutralize the other; and if the results be only anomaly in the 
positive, comparative and superlative degree, the law, it is obvious, does harm 
rather, than good; and that this would be the practical effect of the proposed 
law, Mr. Lewis has no doubt.

8. 1  his effect will be produced, in his opinion, inevitably, because the section 
in question admits exceptions without defining them. Those who made the law 
tell us, indeed, that it is intended to meet a certain sort of case ; but framed, as 
the section is, those who study the law must perceive that it may be so stretched 
and construed as to include any and every case ; and it has in it besides this most 
objectionable peculiarity, that, when suitors can enlist on their side the sympathies

1 4 . 4  R of
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of a Maliomedan or Hindoo Judge, he is at liberty to abandon his judicial character, 
and advocate udth the Court of Appeal the side which he prefers.

9. That there may be certain cases which should be exceptions to the general 
rule, Mr. Lowis does not deny; but he conceives that they should be strictly 
limited and defined. If this cannot be done, then the question arises, whether 
it is a lesser evil for the exceptions to fall under the general rule, or for general 
cases to be treated as exceptions;' but this put into plain English, asks, whether 
there is to be law, or no law; and that question was solved by the single-niiuded 
integrity of Lord Wm. Bentinck, in 1832, and will scarcely now bq revived.

10. Mr. Lowis has to apologize for the length to which his reBlarks have ex
tended ; but he foresees that this law, if passed as proposed, would virtually re- 
imjiose upon Christianity the penalties which were taken off" l3  yeays ago; and the 
vital importance of the subject must be his excuse.

’ I have, &:c.

Sudder Board of Revenue, 
5 May 1845.

(signed) G. Plowdetii
Olfs Secretary.

M inute by the Honourable Sir T. H. Maddock, Knight, dated 22 May 1845.
The Law Commis- Draft was published during niy absenco* or 1 should have made, in writing,
sioners’ proposed lex certain observations on the proposed law, and should have recorded those opinions 
ObyctionToftlredto ®n the subject, which I have several times expressedJn Council, when this project 
parts of the proposed of law was brought forward.

 ̂ intend to do so, but as I have seed the memorial from Madras against the 
provisions of Clause Xl., XII. and XHL, with a draft of answer proposed to be 
given to the memorialists, and understand that otlier memorials have come in 
agiiinst the same clauses, I merely wish on this occasion to express my opinion 
that it will not be a judicious course for the Government to adept, to make a 
formal reply to the objections of the memorialists, while the question is still under 
consideration in the legislative Council, unless it is desired to give them an oppor
tunity of carrying on a written discussion with Govex’Ument, and of refuting, if they 
can, the arguments that are to be used in reply to their memorial.

At all events, I should like to read all the other memorials that have been 
received, before the GoverUment attempts to aaswer any of them.

(signed) T. JZ. Maddock.

N ote by the Honourable C. H. Cameron, dated 22d May 1845,
I THINK the Government ought not to suffer this memorial to go unanswered. 

I t accuses the Government of violating its faith, and it has been published in the 
newspapers. I can hardly conceive an occasion on which the Government could 
he more urgently called upon to declare the principles on which it acts. If  indeed 
there is any haw in the argumentative partsof the draft answer, let us, by all means 
correct i t ; but if we can perceive no flaw, we oUglit not to shape our course upon 
the supposition that others will detect errors that have escaped ua.

22 May 1845. (signed) C. H, Cameron.

Legis. Cons. 
2 Aug. 1845. 

No. 28.

DRAFt A ct by the Honourable C. H- Cameron.
A n  A c t  for providing that Religious Belief shall not affect the Rights or Property 

0  ̂th® Person entertaining such Belief.
W hereas by Sect. I X . ,  R e g .  V I I .  of 1832,  of the Bengal code, it is declared and 

enacted as follows: ,
Whenever in any civil suit the parties to such suit may be of different persua

sions, when one party shall be of the Hindoo and the other of the Mahomedan 
persuasion, or when one or more of the parties to the suit shall not be either of 
the Mahomedan or Hindoo persuasions, the laws of those religions shall not be '

permitted
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permitted to operate to deprive siicli party or parties of any property to which, 
but for the operation of such laws, they would have been entitled. In all 
snch cases the decision shall be governed by the principles of equity and good 
conscience;

And whereas it is just that the principle of the above-reqited Regulation should 
be extended over the whole of the territories subject to tho government of the 
East India Company, as 'vtmll within as without the local limits of the jurisdiction 
of Her Majesty’s courts of judicature, and that provision should be made for more 
effectually canying it into operation throughout the said territories :

It is hereby enacted, That so much of the Hindoo law aud so much of the 
Mahomedan law as inflicts forfeiture of rights, except such rights as are herein* 
after excepted, or property, upon any party renouncing or who has been excluded 
from the communion of either of those religions, shall cease to be enforced as 
law in Her Majesty’s courts of judicature and in the courts of the East India 
Company.

And it is hereby enacted, That the rights which are excepted from the opera* 
tion of the preceding section of this Act qre such rights as cannot be exercised by 
persons not being Hindoos or Mahomedans, by reason that they involve the per* 
formance of ceremonies cbnnected with moSques or temples, and rights which 
cknnot he exercised by persons not being Hindoos or Mahomedans, ‘Without occa
sioning personal pollution, according to Hindoo or Mahomedan doctrines, to the 
Hindoos or Mahomedans who may be affected by the exercise of suchrights.

No. 3 . 
Lex Loci.

M inute by the Honourable Sir Mer¥ Maddock, Knight, dated 9 June 1845.
P rovisions similar in their tendency to those contained in this proposed Act, 

termed Loci Act, I was opposed to them then, and I still regret that it should 
he thought necessary to legislate on the subject.

The promulgation of the intentions of GovernUient, as intimated in the Xth, 
XI th and XHlh Sections of the Lea.' Loci Draft Act, has called forth memorials 
from the Hindoo community of Calcutta and Madras, protesting against the pro
posed sections as a direct infraction of thein law, and aS a departure from the 
principle on which they have hitherto been allowmd by their British rulers the fnll 
enjoyment of their religious and civil rights. That there have not been more 
memorials presented against the measure, may be attributed to the Want of com
bination for public purposes among the natives any where but in the capital towns, 
and more, perhaps, to the rareness of conversion from the Hindoo religion Cf any 
persons of family or property, except in these large towns, er of any persons at all 
but those of the lowest caste, whose families possess Jittle or no property that would 
give them an interest in tlje operation of the proposed law. Where there may be »o 
missionaries and no Converts, the Hindoos might take but little notice of a propo
sition of this kind, even if they Were made fully acquainted wdth its object, front 
a belief that it was not likely to affect their particular interests, though it is to he 
ajiprehended that the great mass of the people in the interior knoW little ©r no
thing of the course of legislation, and remain ignorant of every new enactment 
till it comes to be applied to themselves.

I should attribute the apparent indiflerence with which tlie measure has been 
received, not to apathy on the part of the natives, but to the scanty and partial dif
fusion of knowledge Of the proceedings of the Legislature among the masses of the 
people, and to their ignorance of their right to memorialize the government, and of 
the proper mode of exercising that right; but there will he agitators among them, 
and this measure will be universally condemned; though few remonstrances against 
it are laid on the Council table.

I t  is on this ground, and because I see that any measure of this kind naust 
diminish the attachment of our native subjects, and shake their confidence in the 
Government, that I regret the course which has been adopted, and which it is now 
proposed to adopt; and moreover, I  can discover no imperative necessity for thus 
risking the loss of the respect and affection of the gi-eat body of the people.

We have never heard of any complaint on the part of the Mahomedans of the 
forfeitures or disabilities to which converts from Hindooism to their faith are liable. 
The Christian missionaries alone apply to the Legislature to set aside the operation 
of the Hindoo law in the ease of their converts from that faith; and from them I

1 4 . 4 R 2 find
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find only one memorial recorded among the papers. It is that of the Reverend Mr. 
Gogerly and other missionaries, in which, among other grievances, they complain 
of the loss or total forfeiture of lands, goods and other property to w'hieh their 
converts may in certain circumstances and particular localities be liafile. There 
have been many letters on the same topic published in the newspapers of late, and 
it is universally understood that the proposed enactment is meant to apply parti
cularly, if not exclusively, to the position of converts to Christianity; and it fol
lows, that although the proposed law propounds a principle which theoretically 
must be admitted as just, that is, that no man shall suffer loss or iiyuiy on account 
of.his religion, it is regarded by the Hindoos as partial and unjust, because it will 
operate only in one direction, and in favour of those who leave the religion of their 
forefathers to embrace the religion of those who make the law ; and in reality, 
though general in terms, it will operate only in the case of converts from Hindooism 
to Christianity; for neither Mahomedans or Christians can become Hindoos, and 
we rarely hear of the former becoming Christians.

If the Hindoo law makes a man’s right to property depend on his being a Hindoo, 
and that right is forfeited on his ceasing to be a Hindoo, the proposed enactment 
is clearly subversive of the principle on which that law is founded; and however 
equitable it may appear in theory, as it cannot be enforced in favour of a convert 
without depriving his unconverted brethren of that which, under their own law, 
had been forfeited by him, and had devolved on them, they have good ground for 
questioning its justice.

If a majority of the Hindoo people vrere converted to Christianity, or if any con
siderable number of Hindoos, possessed of property to be affected by this measure, 
had been converted, there would have been move reason for setting aside the pro
visions of the Hindoo law against apostates from that religion; but if the proportion 
of such converts to the great body of the Hindoo community is small in the ex
treme, which is the case among all but the Very lowest classes, this measure not 
being called for by the people, and not being necessary for the public good, is cer
tain to be attributed to a design to favour the operations of the missionaries, by 
giving a new encouragement to converts.

It may be said that this encouragement is not new, for that it was given by 
Regulation VII. of 1832 of the Bengal code, and the present measure is described 
as an extension only of the principle of that Regulation. But that Regulation is 
stated by the Calcutta Memorialists to have become a dead letter, and certainly 
has been seldom acted on. Besides, when it was passed, the practice of publishing 
regulations before enactment was not in force, and the people had no opportunity 
of objecting to their provisions beforehand.

This measure is now submitted, to the public, at a time when the minds 
of the Hindoos are in a state of much excitement, arising from the injudicious 
proceedings of some missionaries engaged in the education of native, youth ; and 
the general confidence in the establishments conducted by those gentlemen has 
been so much shaken, and the Hindoos have been so much alarmed lest thejr 
children should be taught to forsake their religion, that a great effort has been 
made to establish a school to be supported by HihdoO gentlemen of rank and 
property, expressly for the purpose of excluding missionary teachers from the 
new missionary,^ and of draudng to it as many pupils as possible from the schools 
of the missionaries.

At such a time the enactment of a law such as that proposed will act as a new 
encouragement oh the part of the Oovernnient to the efforts of the missionaries, 
and will be considered as such by the natives. Sect. IX., Reg. VII. of 1832, was 
not enforced, and its extension to Madras and Bombay had not been called for at 
those Presidencies, and there was no necessity for-the Government departing 
from that cautious policy in all matters touching the rights, feelings and usages of 
the people which has been invariably inculcated by the home authorities, and 
Vhich by preventing a suspicion that the missionaries were acting in accordance 
with the Government views, or that Governmeht was in any way connected with 
them, has really facilitated their operation without compromising the Government 
or alarming- the people.

The only clause in the Lex Loci Draft, and which would have reconciled me to 
passing those portions of it whjch affect rights arid property, independent of 
religious belief, is in the last proviso of Sect. X L ; for if it is declared, that by 
renouncing his religion a man shall not lose any rights of property, it follows as. 
a corollary* as a matter of reciprocal justice, that he shall not by renouncing his

religion
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religion deprive any other person Of any rights or property. In the case of a 
Hindoo convert to Christianity, it required the latter provision to make the former 
one equitable and just. But it was found that one was inconsistent with the 
other, for the convert could not recover that which, according to Hindoo law, he 
had forfeited, from the party wli6 succeeded to it in his forfeiture, without 
depriving that party of rights and property.

In the draft of separate Act now under consideration no such provision is 
attempted, and I consider this proposed law more open to objection in some 
respects than the sections in the proposed Lex Loci Act which it is intended to 
supersede.

I have not been a party to the consultations which have led to the project 
of establishing in India the practice of passing private laws for compromising 
difference between individuals, and do not, therefore, know the grounds on nhich 
it has been recommended. It is open, I thjnk, to much objection.

It would lower the dignity of the Supreme Government to be brought forward 
on trifling occasions aS meddling in the administration of justice, and it would 
not be desirable to be perpetually reminding the people by public acts of the 
Government of an event in the history of the country which they regarded as an 
infringement of their rights, and as an arbitrary encroachment op the part of the 
Government, I would much prefer empowering Some inferior authority to act in 
the matter.

But, independent of this point, I foresee much difficulty likely to attend the work
ing of the proposed law, as far as copcerns Hindoos and converts, from Hindooism, 
which are the principal or the only classes to wdiich it would practically apply. 
Thei’e is an attempt to distinguish by law rights which may he exercised and 
enjoyed by an apostate from the faith of his family, from rights ■which cannot he 
exercised and enjoyed by him without outrage to the religious feejings of those 
of his family who con '̂inne steadfast to their faith, and to put bini in possession 
of the former, and to adjudge him compensation for the latter. 'Lhis would 
involve the consideration and decision of most complicated questions; and it 
is, I  think, going beyond what strict justice to the convert requires. Those 
rights which the convert cannot exercise without outraging the religious feelings 
of his family he may without injustice be considered to have relinquished, and 
voluntarily thrown away, when he abjured the faith to which they were attached, 
and justice does not require that his family should Compensate him for the loss. 
Though the point is. left undefined in the Draft Act, the unconverted members of 
the converts family are, I presume, the only persons from whom it is contemn 
plated to exact this compensation; and if wu Consider how many and various may 
be the rights which the convert might claim, and which fall under the description 
of those for which he would he entitled to compensation, and they are all likely to 
be mixed up -with religious duties and domestic details, which ought not on slight 
grounds to be made matters of controversy m our courts of law, J cannot but 
think that it would be wiser not to afford to the ponvert the eneo'uragement which 
such an Act as that proposed would afford him, to enter into a course of litigation 
of a nature so irritating to the parties Concerned in it, and so perplexing to the 
courts which would have to decide on the matters in dispute.

To desci'ibe one or t*wQ of the simplest questions which would come before 
the courts, will show the hardship to the unconverted members Of a convert’s 
family of being dragged into a court of law, and compelled to make compensation.

In a Hindoo family all the members of it commonly reside in the same dwelling, 
inherited probably from their forefathers; they partake of their meals in common, 

•and have a common fund for their domestic expenditure. If one of such a family 
becomes a Christian, he can no longer be permitted to reside in the same house 
with the rest, or to eat -vyith them ; and when by an act of his oWn- he has placed 
himself in a position of voluntary separation from domestic intercourse with hi$ 
relations, and has forfeited his right to apartments in their dwelling, and to share 
their meals, he might, under the proposed Act, sue them for compensation for the 
value of his share of the family dwelling, and all the conveniences and advantages 
which by residing there he would have enjoyed.

Again, in a family of brothers possessing in common land and other property, 
the income of which has been bequeathed by their parent, or has been devoted 
by themselves for the expense of certain religious observances, such as the rites 
which are performed for the manes of their ancestors, or any other duties of their 
religion, if one of the hrothersi is a convert to Christianity, he would, under the 
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Lex Loci. propo.sed Act, have an actual law to obtain from his brethren his shaye of his 
income, or compensation in lieu of it.

It scarcely may be said, that a law which would-- give rise to such claims as 
these would inflict more hardship and injustice on Hindoo families than any to 
which the Hindoo convert is at present exposed. Such a law would serve, indeed, 
to remove disabilities and privations which one man knowingly, and of his own 
free will, has brought upon himself, but not without inflicting pains and penalties 
on a whole family, and giving offence to the feelings of all connected with them.

There are other kinds of property exclusitely of a temporal nature, and not 
necessarily involving any connexion with domestic arrangements, such as zemin 
daries, rent-free lands, and money embarked in mercantile operations, in which 
members of Hindoo families are partners; and if this proposed Act is finally enacted, 
I would strongly recommend that if should fie so framed as to affect only property 
of this description. This 1 should propose to effect by eXoluding from the rights 
which a convert may recover, all such as attach to the performance of religious 
rites, and such as are of a purely domestic nature.

I must take this opportunity of remarking, that the letter add'ressed to the 
chairman of the meeting at Madras, iii mply to the memorial of the Hindoo 
community, against that part of the Lex Lodi Draft Act which was considered by 
them as a breach of faith on the part of the British Government, did not meet 
with my assent. .

I would not have advised the Government to make any reply to that memorial, 
till the reply could have refewed the memorialists to such alteration in* the 
manner of legislating on the subject as is now proposed; and moreover, I  con
sider some of the arguments used in that letter as inconclusive, and the tone 
of it is not exactly that whiqh the Government of India should, in my opinion, 
assume.

In whatever way the present Draft Act may be disposed of, I must beg leave 
to suggest, that if it be published for general information, and I conclude that the 
usual course will be followed, although this Act stands as an amendment of 
Sections X., XI. and XII. of the proposed Lex Loci Act, ample time be allowed for 
the people in all parts of India to understand, and, if they please, to comment on 
its provisions. Acts of trifling importance compared to the comprehensive measures 
contemplated in the Lex Loci Act, have had much longer intervals allowed between 
their first and second readings than was given to this*

In my opinion, time enough should be allowed between the first and second 
readings of Acts of this nature, involving great principles of policy or jurisprudence, 
for their transmission to Europe, and f o r  the communication of any opinions 
which the authorities there may desire to send to us for our consideration ; and 
in the earlier discussions on the proposed Lex Loci Act, I always understood that 
it had been resolved in Council to refer the papers connected with it for the 
consideration of the Court of Directors before we took any further steps towards 
legislating on the subject.

(signed) T. JL, Maddock.
9 June 1845.

M in u t e  by the Honourable Sir Herbert Maddoc\ dated 14 June 1845.

Legis. CtHis. T his Draft was published during my absence from Calcutta.
'i Aug. 1B45. Had I supposed that the first step towards the enactment of the proposed law,

No. 30. would have been so soon taken, I should have recorded Audi observations on the 
subject as had occurred to m$ on a full consideration of the proposed law befoi-e 
I  left the Presidencyi But as the original project of the Government Commission, 
had been upwards of three years before Government, and all the members of the 
Government whose written opinions are On record Were averse, to some parts of 
the proposed enactment, and the .opinions of the different authorities who had 
been consulted were divided, there was no reason to suppose that no further 
discussion would be thought necessary till the proposed law had been laid before 
the public.

I have thought it necessary to offer this explanation why the remarks which 1 
am about to make were not submitted at an earlier period, and I think I may 
now be permitted, without offence, to comment on the measure as freely as I
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Lex Loci'should have done if the Draft had not been published, and the question was as 

op4b to discussion as it was when I left Calcutta in January last. — u.-——
The existence in any country of a diversity of laws is an evil attended With 

much difficulty and inconvenience to those who have to administer justice to the 
people, but it is an evil that will inevitably be found to prevail in any empire 
W'hich is so extensive as to number amongst its subjects many tribes and nations 
o f diversified habits and religion, and adhering to the various laws and Customs 
which have come down to them from remote antiquity. India has a population 
about half as great as that of the whdle o f Europe, and there is a much wider
separation from One another among the tribes of which it consists, than exists
among the nations o f Europe j it is not surprising, therefore, that we should 
experience difficulty and inconvenience iU administering to all their own laws, 
and should deem it expedient to substitute for many various laws some general 
code that would be applicable to all.

Such was the object of the British Legislature when it declared it to be expe- Seet. 53»
dient that “ subject to such special arrangements as local circumstances may 3 & # W. 4> v. 
require, a general system of judicial establishments and police, to which all persons 
whatsoever, as well European as natives, may be subject, should be established in 
the said territories at an early period ; and that such laVvs as may he applicable in 
'Common to all classes of the inhabitants of the said territories, due regard being 
had to the rights, feelings and peculiar usages of the people, should he enacted, 
and that all laws and customs having the force Of law within the same territories 
should be ascertained and consolidated, and, as occasion may require, amended.’'

Doubts may have been entertained as to the possibility of realizing a design 
ef such vast extent as is here propounded. It was evidently the object of the 
Legislature that the laws to be enacted under the authority of the above -quoted 
section of the last Charter Act should ertibrace, in their application, the two 
great classes of Hindoos and Maheanedans, of which the population of India 
mainly consists; and though the accomplishment of this object inuy have been 
found impracticable, it does not appear to accord with the views of the Imperial 
Parliament that w6 should now sit down to legislate separately ffir all classes of 
people in India not being Hindoos and Mahomedatts, and endeavour by anew 
law to perpetuate the distinction between them and their fellow Sulgects, or a t 
least to increase very greatly the difficulty of any future attempt to obliterate the 
distinction, and to establish uniformity in the judicial system.

Viewed in this light, the proposed measure, whatever may be its merits iu Other 
respects, falls far short, of what waS contemplated by the Legislature, and would 
impede, rather than promote, the ultimate object which the Legislature had in view; 
for as I understand the Act of Parliament, our chief attention should, in our 
general legislation, be given to the enactment of laws “ applicable to all classes of 
the inhabitants.*’ The idea of framing these codes of substantiVo law for the 
“ three great classes of which the population of the Indian empire consists;* viz. * (>\ap-
Hindoos, Mahomedans, and persons who are neither Hindoos nor Mahomedans,” penned to DiVU If  
has originated with the Law Commission. The plan rests, as ffir as I am awar^ Lex î oci Act. 
on no other authority.

The project of the Xeo? Loci Act must, however, have been framed oU the suppo
sition that such is the course of legislation approved and sanctioned by sufficient 
authority, or that if there are not to he three codes for the three classes described 
above, there may be a code applicable to the third class distinct from the laws 
which may be applicable to Hindoos and Mahomedans.

But this is not the case^at least it Was not the case till the publication'' of yhe 
• Draft conveyed to a certain extent the sanction of Government to its provision, 
and I am therefore disposed to regard the project of the Law Commission as a 
suggestion of that learned body quite of a novel nature, and open to discussion as 
any other question submitted for the consideration and decision of the Government; 
and further, I am of opinion, that seeing in the plan of legislation which has 
originated with the Law Commission a wide departure from that which was con
templated by Parliament, it would not be inconsi^entwith our duties to frame ere 
we entertain it, and to consult the authorities at home ere we proceed farther in 
the matter.

It is probable, I think, that the Honourable Court of Directors have expected 
us to adopt this course; for in their letter. No. 24, dated 6 th October 1843, in 
reply to that from this Government, No, 6 of 1843, dated 17th March, with which 
were submitted the minutes of Mr, Bird, the President of the Gounctl, of Mr.

1 4 . 4  R 4  Prinsep
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Prinsep and Mr. Amos ; they enjoin, as in the para, quoted below* to report to 
them what further consideration this important and difficult subject naay have 
received, frum which it is to be inferred, that they calculated on our proceeding 
further tow'ards actual legislation in a matter so much disputed, without reporting 
to them the arguments and reasoning which had led the pi'esent members of the 
Government to form opinions on the subject different from those wdiich were then 
before them in the minutes of Mr. Bird, Mr. Prinsep and AJr. Amos.

But bo that as it may, the measure must now come before Council in a new 
shape, since it has been resolved to propose a Separate enactment in place of Sects. 
X., XI. and XII. to be taken out of the Lex Loci Draft, and the question may, if it 
is thought proper, be referred to the Home Authorities.

As to the necessity, in the first place, of declaring the substantive law of the 
place in these territories, which the Law Commissioners say is doubtfol, but which I 
should rather say is no matter of doubt, as it is never referred to or inquired after 
in the Company’s Courts, the arguments adduced by the Commissioners have 
failed to convince me that such a measure is necessary. Those arguments might 
be strengthened, if the basis on which they rest was more clear and better defined. 
We want a precise definition of what is meant by the negative term, “ every person 
not being a Hindoo or Mahomedan.” Without this, it must be all vague, con
jecture who are the people, and what are their numbers, that we are making the 
subjects of our legislation. Tlie Law Commission sHould have laid.before us some 
statistical information regarding the various tribes in India, which are neither 
Hindoo nor Mahomedan, and should have given us some account of the laws and 
usages already pi-evailing among such tribos, before they can ask us to disfranchise 
them of their ancient laws or customs which stand in the plaCe of laws, and im
posing upon them an unknown law imported from a strange land, without asking 
their consent, or waiting to ascertain whether it is Imtter adapted to their feelings, 
prejudices and modes of life, than the customs wfiich it is to supersede. We 
want further information as to aliens, whose numbers are said to be increasing, 
as to persons whose legal connexion With their country, or the country of their 
ancestors, is interrupted by illegitimacy, whose number are described as great 
and increasing, as to the Annenian inhabitants, of whom there is said to be a large 
number.

Without information on these points, I Oannot judge of the necessity of a law of 
this kind, the necessity of which should depend, as one,of its conditions, on the 
relative number of those who are labouring under any disabilities from which the 
rest of the people are free, and from which they require to be relieved by a law of 
this kind; for, unless it is required by some considerable number of people so 
situated, and will be beneficial to the majority to be affected by it, I should not 
deem it expedient to adopt it. Measures of this nature should riot rest on the 
plea of their tendency to diminish inconvenience and difficulty in the administra
tion of laws. This shouId .be held a matter of minor importance. The main jjoints 
for consideration should be what is most conducive to the public good, and what is 
best for the interests of the classes concerned, and most acceptable to them. The 
public good will no doubt be promoted by every improvement of the law. Only 
one class, as far as I am aware, and that is the numerous class called East Indians, 
has applied to the Government to fix their legal position on a footing similar to that 
in which they would be placed by the Lex Loci Act. I do not understand the Parsees 
and Armenians, though they complain of difficulties in their present condition, to 
have made a similar application. There are Europeans, not British subjects, aqd 
aliens residing in India, who would probably b© glad to be placed under the 
same law with the English residents. But we have no account of the number of 
these classes. They are not so great but that the law of England might for the 
present be applied to them without much hardship or inconvenience. This would 
hardly be done with respect to the East Indians, who are a numerous body, 
located in all parts of the country, and I would riot apply this law' to any of the 
people of Asia resident in India, without their consent; and if any measures are 
taken to bring any of these, classes under the law of England, pending the compila
tion of a general code to supersede the partial use of that law, it should be effected 
by an Act specifying what classes are to fall under the operation, rather than by

declaring
*  Pa.ra. 8. “  You wjil be oa.reful to report'to us the further cousideratioa which this iniportortt and drffircult 

subject hare received." •
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declaring all people not being Hindoos oa Mabomedans subject to it. I should of 
course exclude from any such system all those native tribes whose population is 
very -great, which by the Lex Loci Draft Act would appear to fall under the descrip
tion of persons not being Hindoos or Mahomedans; for it is not to be imagined 
that the Budhist joins the maiiy aboriginal tribes .of Gonde Bheels, and which 
occupy an extensive region in the centre of Hindoostan, the Mugs of Arrakan, of 
the Sikhs of the North Western Districts, though none of them afe either Hindoos 
or Mahomedans, can be in a fit condition for the introduction of such a lavr ;■ and to 
attempt to impose it on them would be rej>ugnant .fo the intention of the Legisla
ture, wliich has made no distinction in the Charter Act between them and-Hindoos 
and Mahomedans, when directing that regard Should be had to the right feelings 
and usages of the people, without specification, and without excpptiOn.

If, then, we exclude all these tribes, and leave them to enjoy their own lands 
and usages, the only remaining class that is important in point of numbers is that, 
of East Indians. This class really wants a system of law. It has grown up from 
the time of the . Portuguese settlers, many of whose descendants still remain in 
Bengal, and has been increased in modern times by the offspring of Englishlnen, 
women of the country, and their descendants, and is at present in a very anoma
lous position: still the law of England would not be suitable to their condition.

I would remark on the preamble Of the Draft Act, that besides not thinking that 
the-Judges in the Company’s Courts have felt any doubt as. to what is now the sub
stantive law of the place, I doubt whether it is quite correct to Say that “ a prac
tice has grewn up in the Courts of the East India Company of administeiing to 
every person not being a Hindoo or Mahomedan, .in all cases not specially provided 
for, the substantive law of the country Of such peison, whenever such law is not 
inconsistent with equity_and good eonscienoe.” I rather imagine that in cases of 
persons not being Hindoo or Mahomedan, justice is administered to Hindoos or' 
Mahomedans, that is, according to the dictates of equity and good conscience, and 
that evidence is taken, or reference is made to the head authority procurable, in 
order to ascertain what are the laws or customs of the litigants in matters of mar
riage, inheritance, doWer, bequest, or any other matter, in which the decision, 
ought to be guided by the laws or customs of the litigants, whether they happen to 
be Hindoos or Mahomedans or not, the only difference being, that the authorities 
are nearer at hand, and more accessible in one case than in the Other.

And with respect to the declaration in the preamble of the proposed Act, that 
“ the Courts of the East India Company now administer English substantive law 
to such British subject, whenever Such substantive' law is Uot inconsistent with 
equity and. good conscience! as an inference might thence be drawn that no difR- 
culty Will attend the introduction of English laW as the law of the place, and that 
our Judges in the Mofnssil are Competent to decide controverted points of English 
law,” I must object to any such conclusion, ak I do not believe that the Company’s 
Judges generally have had any legal education or training Which cpuld qualify them 
to decide such points ; they must refer them for the opinion of better authority, 
just as they would do disputed points between Frenchmen or Americans, Jews, or 
Burmese.

I agree with the Law Commissioners that the diversity of laws which the East 
India Company’s Courts may have to administer, is likely to occasion inconvenience 
and difficulty. It has always occasioned inconvenience and ditiieulty, and till tins 
shall be removed by the enactment of some general code applicable to all classel, 
we must submit to the evil as the necessary consequence of our positioii in this 
country.

The evil would not be jemqved by tbe introduction of a mutilated portion of 
the law of Englandj as proposed by tbe Law Commissioners, nor by that law with 
all the improvements that it has received up to the present day. The inevitable 
consequence of that introduction Would be the entire dependence of tbe Mnfussil 
Judges on the opinions of lawyers and attorneys, who in such circumstances must 
be allowed to practise in the courts of thp interior with a fair field before them 
for the promotion of Vexatious litigation ; and this evil would in all probability be 
increased, by an increased number of appeals from the decisions of the Mofussil 
Judg^es to the Superior Courts. A long time must elapse ere we could expect that 
the legal knowledge of our district Judges would make them independent of such, 
practitioners. Before the Law Commissioners recommended a measure which 
must lead to such Consequences, it would have been satisfactory if they could have 
given us a report of the general effect of the introduction of EngKsh law in the

14. 4 S  Presidency
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Presidency toAvns. It is to be gathered froni some of their proceedings, their 
opinions on this point would not be favoui’able; and while they Contemplate the 
expediency of a great reform in the entire judicial, system at the Presidencies, it 
would seem premature to adopt their suggestion for the extension of. a systein 
which they design to reform, unless the exigency of the case was much greater 
than they can show it to he.

And whatever may he thought of the difficulties and inconveniences of admi
nistering a diversity of laws in the cases for which the proposed Act, is to provide, 
it is deserving of consideration that the practice of our Courts would show that 
we experience the same kind of difficulties and inconvenience in administering the 
laws of the Hindoos and Mahomedans. There are two great sects of the latter, 
which acknowledge different texts and interpretations of the Koran, and there are 
innumerable varieties of usages and customs holding the place of law among the 
different tribes and castes of Hindoos and Alahomedans. Our Judges endeavour 
wisely and justly to decide every case that corner before them according to the 
law or customs of the parties engaged in it, whatever sects of Hindoos or Maho
medans they may belong to. They do the same in the cases in which the parties 
are not Hindoos or Mahpmedans, so that really the inconvenience and difficulty 
for which this Act is proposed as a renredy would remain unaltered, except in any 
small portion of the cases that come before the Courts.

I am averse to prolong these remarks. I regret exceedingly to find myself on 
this occasion opposed in opibion to the Governor-general and my ether colleagues, 
conscious as I am of the legal ability and experience, in which I am wanting, that 
are requisite for the proper handling of a difficult and intricate matter like that 
under consideration. But I feel* nevertheless that I should be failing in my duty 
if I were to shrink ftom the delivery of my opinion on this important subject, and 
that opinion is, that much as we require a law of common reference applicable to 
all orders and classes of 'men in this country, the law of England is not suited for 
the purpose, and that our wants in this respect cannot be supplied entirely but by 
a code framed especially for the British dominions in India.

14 June 1845. . (signed) T. H. Maddock.

Legis. Cons, 
a Aug. 1845, 

No. 31.

MiNtTTE by the Hononrahle C. H. Cameron, dated 2S June 1845.
I ENTIRELY coucur With Mr. Millett, and have only to add a few words to what 

he has so well stated. .
I think it is to be regretted that Sir Herbert Maddock, as he considers some of 

the arguments in our letter to the Madras .memorialists as inconclusive, and the 
tone of it not exactly that which the Government of India should in his opinion 
assume, did not communicate these sentiments to his colleagues before the letter 
was sent to Madras, and point out the particular arguments and expressions which 
seem to him objectionable.

The communication of these sentiments after the letter has been sent is obviously 
too late to answer any practical purpose.

With respect to Sect. XI. of the Lex Loci Act, I  will only observe that it was 
rendered necessary by the. proposed enactment of the lex loci, and would be quite 
out of place and Unmeaning in the present Act, which has no connexion With that 
general provision, "

I agree "with Sir H. Maddock in his objections to the passing of private laws on 
this subject, and think it Would be most desirable to dispense with that provision, 
if ■we can devise any general expressions which will exclude from the operation of 
the Act the cases -which ought to be excluded. I  have made an attempt to do 
this, which I now circulate mr the consideration of myhjolleagues,, and even if it 
is not a completely successful attempt, I should prefer it to the expedient it is 
meant to supersede.

The two elasse$ of rites which I have excepted,' are rites which involve the 
performance of ceremonies connected with mosques or femples, and rites which, 
'Recording to Hindoo or Mahomedan doctrines, would occasion personal pollution, 
such as conjugal rites, or a rite to shave the males of another.

The Act is much shortened by this change, for the same provisions will answer 
both for the Supreme Courts and the Company’s Courts.

23 June 1845. (signed) . C. H . Cameron. .

M inute
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M inute by the Governor-general, dated 18th July 1845.

6 g i

1. I CONSIDEEED it expedient, in thp state in which the lex loci measure hud
been left, that a full opportunity should be afforded, not only of considering its 
policy, and the clauses in the Act by which it could practically be made a part of 
the judicial system of India, but of ascertaining by the publication of the Dmft 
Act the injpression which the measure was likely to make on the native portion 
of the community. /

2. It was also desirable to bring this, question to a .decision for other reasons. 
I t  is now 12 years since the British Legislature in the Charter Act declared it to 
be expedient that at an early period a general judicial system should be established 
applicable to all classes of the inhabitants, “ due regard being had to, the right 
feelings and peculiar usages of the people.” .

3. The Lavr Commission Ttas accordingly appointed and made its Report on 
the 31st October 1840.

4. On the 11th of May 1841, the Governor-general in Council recomtaended
that the Law Commission and the Draft Act should be promulgated, in order that 
the numerous classes whose interests were concerned might have an opportunity 
of considering and understanding the precise nature and probable effects of the 
measure. '

5. The Draft Act was accordingly prepared by Mr. Apios and the hsiw Com
mission on the 2 2d May 1841.

0. In this Draft Act, persons having changed their religion were protected from 
forfeiture of rights or property in consequence of having renounced their creed. 
In the course of the year 1841', Mr. Amos states, that nothing further vtas done 
by Lord Auckland, in consequence (he presomes) of a pressure of urgent and im
portant matter. Mr. Pyinsep, in a minute of April 1842, objected to some parts 
of the law, and Mr. Amos in replying to his objections stated, that he understood 
the general opinion of the Supreme Council to be, that the proposed Act drawn 
up by the Law Commission would be highly beneficial. He was hhaself 
favourable to the proposed law.

‘7. The President, Mr. Bird (Lord Ellenborough having left Calcutta for the 
Upper Provinces), thought it would' be dangerous to legislate until opinions 
were less divided; but Mr. Bird siibsequehtly approved of the principle of tho 
Act as Governor of Bengal. ,

8 . The papers Were sent home, and on the l7th Of March 1843, the Court of 
Directors desire that any further consideration which this important and difficult 
subject may receive may be reported to them.

9.. The late Governor ̂ general was for Some months in thd  ̂Upper Provinces 
each year while he was in India, and the Question Was not brought forward 
when he was in Council,, the state of the country not being favourable during 
the larger portion of that time to the introduction of the measure.

10. 4 he latter end of January last the subject was resumed in Council. It
appeared to me most desirable that the Draft Act should he published In 
order that the opinions of all Classes of th e , European and native eomimmity 
should be collected. It also was ad visable that the Judges of the Supreme Court 
should be requested to favour the Government with their Suggestions on the 
proposed Act. . .

11. On general principles of equity and justice there appeared at np time to 
have-heen any difference of opinion in passing those portions of the preposed 
law, by \yhich any person of whatever creed or class should be protected from 
forfeiture of property in consequence of changing hiS religion. In consideration 
of such a measure, the policy was of course the important point for our decision.

, 1 2 . I found on reference to past proceedings that the weight of authority 
greatly preponderated in favour of, the measure; one of the most learned and 
most experienced of the Indian Judges, Sir Hyde East, had in his examination 
before Parliament in 1830, previous to the renewaP of the-last Charter Act, 
earnestly submitted that no native of India should forfeit any right ofi property 
on account of his profession of any particular faith or doctrine.

13. It also appeared by a despatch ftom the Court of Directors of 2 d February 
1841, that this subject was brought by them to the notice of the Government of

1 4 , 4  s 2 ' India*
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India, in ■wliicli despatch they state theii' opinion to he unchanged as to the expe
diency of making the powers of Government instrumental in the conversion of the 
natives either directly or indirectly; but they at the same time remark that the 
neutrality which ought to be observed on this subject does not require that con
verts to Christianity should be placed in a less advantageous position than other 
])ersons.

I'he Honourable Court also state in the same despatch, that it "should he more 
consonant to the principles on which they have always professed to act ;■ namely, 
that of perfect religious equality, that no disabilities should exist by regulation on 
account of religious belief; and we are confirmed in our wish, by the fact that 
none such exist at Bombay, and that no inconvenience has, as far as we are in
formed, been the result.

14. In alluding at the same time to the evidence given by Sir Hyde East, the
Court^ of Directors desired to know to what extent conversion to Christianity 
exposes the convert or his descendant to the loss of property and other civil rights, 
and what means can with propriety be taken to relieve them from such disadvan
tage. • '

15. These just and tolerant principles were acted upon by the Governor-general
in Council. The Regulation No. V ll., 1832, of the Bengal code, was made, pro
mulgated, and duly communicated to the Court Of Directors in a despatch of 3d 
January 1832. . .

16. As regards this portion of the measure in which the feelings and prejudices 
of the native Indian population are concerned, the chief question is, whether it is 
advisable to extend the Bengal Regulation to every other part of India ?

17. It is admitted that the greatest* and mdifierence have pervaded the native 
mind, and to-such an extent is this time* acknowledged by an influential Hindoo 
of Calcutta, that many have put their names to the memorial, ignorant of its 
contents, and the object for which it was drawn up. It Was impossible by mere 
conversation within the reach of Government to arrive at any conclusion or fresh 
information as to the feelings of the great classes on this subject; viz!, the Hindoos 
and Mahomedans, Th6 proposed. Act has heeu published not only in the Govern
ment Gazette, but has been inserted in the native newspapers. Every means usually 
taken on these occasion  ̂ has heeu resorted to, and nothing that I am aware of 
has been omitted in order to obtain this practical information;. ample time also 
has been given for objections to be brought forward against the measure.

18. The result has been most gratifying; five months have elapsed, and one 
memorial from Madras, with another Aom Calcutta, and one or two separate memo
rials, is the amount of objection taken by the Hindoo portion of people to this portion 
of this important measure; not one memorial has been presented by IHahomedans,

1 9 . I own that this result has exceeded my expectations. The imputation of 
making sudden innovations affecting the religious feelings of the native population 
is one more easily made than refuted; but in this case, 1 have certainly felt that 
if the public mind ŵ as prepared for the extension of the Regulation of 1832 to 
the other parts of India, it was the duty of the Governor to give effect to a 
measure the principle of which had been already approved by the Court of Direc
tors as applicable to Bengal, and which would rescue the Government of India 
from the inconsistency and Cruelty of fostering and patronizing the Hindoo College 
and other public institutions for native education, whilst we refused to give pro
tection to the pupils who, preferring truth to superstition, were liable to forfeit 
their property because they had chafiged their religion,

20. In all these colleges superintended by members of the Government forming 
the Council of Education, no religious books are taught, no religious, interference 
is permitted, and no preference is given on account of religious creed. The most 
perfect toleration is observed, and a decided abstinence from any attempt to make 
proselytes. What is the consequence ? A native of rank, learning and wealth has 
given this answer: He says, speaking of the Hindoo College, Has it not been the 
fountain of a new. race of men amongst us from that institution, as from the rock 
from whence the mighty Ganges takes its rise ? A nation is flowing in upon this 
desert country to replenish its withered fields with the living waters of knowledge. 
Have all the efforts of the missionaries given a tittle of that check to the superstition 
of the people which has been given bp the Hindoo College?"
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21. As Governor of Bengal, I have passed a resolution, that the native youth 
of all castes and condition^ educated in the various schools and. colleges, whose 
abilities and studious habits, combined With integrity, have given to them a supe
rior claim to be preferred for their merit, shall be employed in the public service 
as vacancies may occur.

22. This measure, one of the first which I took after my arrival, had been 
recommended to niy attention by the chairman of the East India Company, in the 
address made to me on the part of the Court, expressly informing me that it waa 
the desire of the Court tp encourage education among the people of India, with a 
view of Cultivating and enlarging their minds, of raising them in their own and our 
estimation, and of qualifying them for the more responsible offices under our 
Government. With reference to education, I  was advised to exercise great prudence 
and caution, in order to avoid even the appearance of any interference with their 
religious feelings and prejudices, and to maintain on such points the strictest 
neutrality.

23. No interference is proposed by this part of the measure, which haS now heett 
familiar to the Court fOr the last 12 years, in the Iffegulation of 1832, ekprOssly 
enacted to guard against the evil which the Court itself had pointed out; and in 
every proceeding of the Government the strictest neutrality is observed.

24. Would ft be reasonable or honest, after having stimulated young men for
a series, of years to improve their minds in English Iteratme* arte and sciences, 
and when the of this system are beginning to declare that although
the Government has systematically taken the pains to enlighten them, it iS not 
their intention to protect them from the confiscation of their property; wOuId 
it be justifiable to force them, as the only mode of evading this penalty, to become 
hypocrites by concealing the fact of their conversion? I make these observations 
freely, because there is no,part of the policy of the East India Company in which 
I  more cordially agree, than in the wisdom of their instructions by which their 
civil servants of every ela« are enjoined to take no part in questions aflfeeting the 
religion of the native population. ^

25. On the question of the right of the Government of India to pass this 
portion of the Act into a law, th6 argamepts used by Mr. Cameron in the reply 
to the Madras memorialists, form, in my opinion  ̂ a clear and convincing answer 
to their objections; and as the draft proposed letter was circulated to the mem
bers of Council before it was sent, I regret that Sir H. M'addock did pot favour 
the Government with the arguments by which he considers that the Secretary's 
letter might have been improved.

26. Giving to these two memorials the consideration which is due, I cannot but 
remember (adverting to the alleged breach of faith) that 15 'years ago certain 
Hindoos petitioned for their ancient right,'as connected with their religion, of 
burning their widows alive, and that 1 2  years ago the teiy right which the (Madras 
memorialists claim of punishing liberty of conscience by confiscation of property 
was abrogated in Bengal without a remonstrance.

27. With regard to the Zear Loci Act, Sir'T. Maddoefc oljjeets that it feUs 
far short of what the Imperial Legislature intended, and that the pnesent attempt, 
by perpetuating the distinction between the Hindoo and the MsdiGinedan popu
lation, will greatly increase the difficulty of any future attempt to obliterate the 
distinction, and to establish uniformity in the judicial system.

28. In my view of the measure, the limitations proposed have the merit of 
being provident and safe. The only innovations, as far as religious feelings are 
concerned, relate to the 3d clause, taken out of the Lei! Loci Act, by which, in 
a separate enactment, it is proposed that the existing regulation should be extended 
from Bengal to all India.

29. To this extent, that measure being separated from the Lex Lod Act, is
a step in advance, suited to the progress which education is making; ,and in policy 
I am satisfied that the more gradually any of these improvements are intro
duced the better. I  Consider the limitation judicious, on account of its 
moderation, and in my humble judgment that step can be taken prudently and 
safely at the present time. , .

1 4 . 4  s 3  30. But
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30. But if the basis ou which the laws are to be made and administei'ed in 
India is to be one of toleration and of justice, due regard being had to the feelings 
and prejudices of the people, and to the policy which our peculiar position in 
India demands, it is surely expedient, without any unnecessary interference with 
Hindoo and Mahomedan laws, to improve the state of British law in accordance 
with that clause in the Charter Act which directed the Governor of India years 
ago to do so at an early period.

31. The application of the proposed law by magistrates in the Mofussil will 
not require them at once or suddenly to administer a new code of English law. 
Those magistrates will thereby be required to administer law according to the. 
Regulations now in force, until the new digest be published by authority. They 
will administer the same law to any foreigner, not being a Hindoo or Mussulman, 
which they now administer to an Englishman, and in this respect their duties will 
be less complicated than at present. A European or an American will be treated 
as he would be if he resided in any ope of Her Majesty’s colonies, and be subjected 
to the same law as the colonies, and be subjected to the same law as an English
man in that colony. In our Supreme Courts, the foreigner is tried by English 
law; and the foreigner in the Mofussil W'ill be subj«cted to East India Company’s' 
law, the same as is applied to the Englishman in the Mofussil.

32. Parsees, Armenians, Jews, Greeks, residing within the limits of the
Supreme Court, are noW under the law administered by those Courts in Calcutta, 
Madras and Bombay; . . •

33. In the Mofussil they will have English East India Gonipany’s law, as con
tained in the Regulations, except in cases of religion and adoptidn, where the 
peculiar customs of each sect or class Will be ascertained as they are at present. 
The step proposed to be taken, even if it were to proceed no further at present, 
will have the effect of approximating the system in t^e East India Company’s 
courts in point of uniformity to those of the Supreme Cpurts at each Presidency ; 
and although the mere attainment of uniformity, unaccompanied, by future amend
ments, would be a scanty and Unsatisfactory ground for legislation, yet all admit 
that the nearer the Supreme Courts, or th© Mofussil Courts, can be brought 
together in their practice, and the nearer the approach can be made to English 
law without its technicalities or special pleading, the safer and better will be the 
administration of justice in India.

'34. If these technicalities are to be introdttced with the proposed digest, I, 
should very much prefer the mere imperfect system of the East India Com
pany’s Regulations. If  this mischief should ensue, it will be in direct opposition 
to the framers of the Act. ,

35. On this part of the subject, I need, Qnly'refer to the written opinions of the
three learned Judges of the Supreme Court at Calcutta. , ‘

36. The Chief Justice, Sir Lawrence. Peel, nnd Sir Henry Seton have both 
declared the object of the proposed Act to be unexceptionable, and have 
offered their valuable assistance to aid the framing of a digest for this purpose.

37. As to the apprehension^ of litigation and special pleading, I considered 
it advisable to* address the Chief Justice; and I now append to this Minute, 
with his permission, his letter of tbe 17th July on this Subject. He states, that 
the digest would introduce into the Mofussil no difficulties, subtleties or techni
calities whatever, and that the fears On that subject are wholly gi‘oundless. The 
digest, in his opinion, would be readily enacted, and would not displace Regulation 
law, but would displace pergonal laws of all people except Hindoos and Mabo- 
medans, which, as at present, would remain inviolate; and he concludes by saying, 
that he has no hesitation in fully concurring in the recommendation of the Law 
Commissioh*

38. Sir John Grant declares, as a lawyer, irrespective of his objection to the 
wording Of the clauses, that the policy of the proposed Act Will be certain to pro
duce consequences beneficial to British India.

39. The Judges of all the Supreme Courts, and all the Sndder Courts (except 
the N. W. Sudder), are unanimous in their approbation of the proposed law. It 
is approved by all the members Of the Government, except one.

40. I feel
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40. I feel Convinced, in common Mtli these learned personages, and with very 
inferior means of coming to a conclusion as to the probable working of such a 
law, the object of . the measure is Unexceptionable, and that its policy will be 
beneficial; I therefore am bound to sanction the attempt to gain these advantages. 
I t has never been intended to pass the Î ex Loci Act without first referring to 
the home authorities. But if the law were to be passed before the digest was 
prepared, the existing Regulations would Continue to be in force in tlie Mofussil; 
thus, if the digest were even to be deferred, the Regulation law in the MofusSil 
would in the mean time be administered with more simplicity and uniformity, by 
displacing personal laWs, than it is at present. The existing system attempts to 
administer to individuals the laws of every cpuntry in the known World,

41. It is five years since the Law Commission made its Report, suggesting the
mode of giving effect to the declared injunctions of Parliament 12 years ago, that 
this subject should be Considered by the Government of India at an early period. 
Four years have also elapsed since the Report of the Law Gomtoission and the 
JDraft Act were promulgated •, 'it therefore appeared tO me to be expedient, that 
at this period of tranquillity the gffestion should no longer be hung up, but be now 
deliberately decided. *

The whole of the papers should be prepared for transmission to the Court of 
Directors by the next mail.

(signed) LLardinge.

To the Honourable Sir Lawrence ]?eel, &C. isic. &c.'

My dear Sir Lawrence,
I SHOULD be much obliged to you, in reference to opr conversation of yesterday, 

if you will give me the advantage of your opinion as to what may be. expected to 
be the practical working of the “ Lex Loci” Act, assuming that a digest of English 
law, suited to the condition of India, were prepared and promulgated |n addition 
to the existing Regulation. , -

If the effect of introducing such a digest in the Mofussil would be to reader 
the administration of justice more complicated, ffifiieult and uncertain than it is 
a t present under, the Regulation law, such a result Would be a most seriouS and 
fatpl defect in the proposed measure. ' .

On the other hand, assuming that the subject will be less vague aud more 
precise On many important points than the existing Regulations, nevertheless, if 
the improvement is inevitably to be attended with the risk of onr Provincial 
Courts being overlaid by the technicalities and special pleadings of onr Courts 
in England, that result would be a fatal objection to the improvement sought tn 

" be obtained.
But if, on the contrary, the administration of the digest law can be rendered 

so little liable to this objection on * the existing Regulation law (which I under
stand will be the case), the fears of those who apprehend that the MofuSsil Courts 
will become the sources of vexatious litigation are groundless.

There are various other considerations connected with the practical working Of 
the proposed law so familiar to you, who have so long and so ablj' praetispd in 
and presided over our Indian.Courts of Law, that I should infinitely, prefer, if you 
will permit me, at once to request you to give me your view of what will be the 
effects (beneficial or otherwise) of the'proposed Act* not losing sight of the instru
ments which‘we shall have in the provinces to carry such a law into daily opera
tion, and assuming that the people to whom the law is to he applied should remain, 
as to castes and creeds, much op the same footing as at present.

I assure yon, I as well aS my colleagues are very thankful for the aid yon are 
at ail times so ready to afford.

Believe me, &c.
Calcutta, 16 July 1845. (signed) H. Hardinge.

( T r u e  c o p y .)  ■

(signed) C. Hurdinge,
Private Secretary.
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My dear Sir Henry,
The questions which your letter proposes to me I am enabled to answer with

out delay, because I have previously given the subject a full and anxious con
sideration. The Lea; Loci Act, if accompanied by a digest of such parts of the 
English law as it was deemed expedient to introduce into the Mofussil, would 
introduce no difficulties, subtleties or technicalities whatever. It is, in ray opinion, 
indispensable to the success of this .experiment that a digest should form a part of 
it, which might readily be enacted. Sir Henry Seton’s and my recommendation 
of the measure proceeded on this view. I need only refer you, on' this .poirit, to 
our letter to Government, d'his, Mr. Cameron assured me, w-ould be consented 
to, but he was desirous that the actual enactment of the Act !should not be post
poned, although he was willing that its operation shoidd be suspended until after 
the completion of such a digest. Some misconpeption appears to prevail in'some 
quarters on this subject.

The law proposed to be introduced is not jthe whole body of the English law, 
but a certain written' and digested portion thereof,, suitable to the condition of 
those to whom it is to be applied; the subject will be best explained by showing 
negatively what would not .be introduced. The process, the forms of special 
pleading, the rules of evidence, the mode of trial, the process to execution,—none 
of these would be introduced. A suit iu the Mofussil under the Lex Loci Act, 
if enacted, would, for any thing that that law proposes "'to the contrary, proceed 
in precisely the same course in which any other suit proceeds; the mere difference 
would be, that instead of taking evidence as to the law of foreig-ners of all nations 
from doubtful sources, the Judges would look to a Written digest of the law for a 
rule to govern their decisions in the cases to which the Act would extend. The 
only part of the English law (using the term “ substantive law” as applied by the. 
Law Commissioners) in which any degree of subtlety or technicality is to be 
found, is that of real property, which is certainly an abstruse and difficult branch 
of the law; that, however, is to be introduced; and I am quite at a loss to 
understand how technicality or subtlety can be impqted to the body of the, 
English law which this Act, as I now explain it, would introduce.- I  am sure that 
instead of recommending its adoption, I should most' earnestly have recommended 
its rejection, if 1 had thought it open to this objection. 'I may observe, in addi
tion, that the English law as to Contracts, tlie most fruitful Source of litigation, is 
so much in harmony with the Mahomedan and Hindoo laws as to contracts, that 
it very rarely happens in our courts, which are boimd to administer to Hindoos 
and Mahomedans their respective laws as to contracts, that any question arises on 
the law peculiar to those people in action^ On contracts. The Regulations make 
no provisions on the subject now under consideration ; the English law would not 
displace Regulation law, but, as. I have observed, would displace personal laws of 
all people; of course the personal laws of Hindoos and. Mahoniedans are to be 
held inviolate, but there is no rational ground for maintaining personal laws in 
other cases. Is a magistrate in the Mofussil likely to have less difficulty in 
adjudging a question between Frenchmen uport the code of France, than upon the 
English digest ? Will he know more of the laws of Portuguese, Armenians, Jews, 
&c., than of the laws contained in a plain written digest of the English law? 
Without going so far in praise of the English law as some have gone, I  can say 
with truth, that I think it an excellent system of laws, and that it should be of 
inestimable benefit to enact for the general mass of people in the same empire, 
save those for whom necessity required peculiar laws to he retained, one and the 
same body of laws. This could not be done by a code enacting a mere body of 
laws, for it would not do to supersede English law in an English dependency 
closely connected in, commercial relations with the parent state; and a code or a 
digest embodying the main principles of the Engijsb law differ only in name. I 
have, therefore, no hesitation in saying, that I most fully Concur in the general 
recommendation of the Law Commissioners on this subject, qualified as I have 
above explained, and that I think the fears of technicalities Or subtleties wholly 
groundless. I should not hate thought my opinion would influence many, but as 
you think so, it is both my duty and my wish to give you m y  assistance in this as 
well as in all other matters on which you may do me the favour to consult me.

I have, &c.
(signed) Laurence Peel,

"•* ■ I,' • ' »--f" —    —>
Miufutii
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T he Lex, Loci Act is approved by all the Sudder Courts except one (the North 
W est Sudder*), and by all the members of Government except one, Sir Herbert 
Maddock’s objections to details have been made by others, but those it is necessary 
here to examine, I propose to apply only to the objections made by Sir Herbert 
Maddock and the N. W. Sudder to the principle of the Draft* Sir Herbert 
Maddock concludes his minute ’ with the proposition, that our wants in this 
respect cannot be supplied entirely but by a code framed especially for the British 
dominions in India.”*

I even go further, and think that our wapts cannot, under existing circum
stances, be supplied by such a code ; for as long as the Hindoos and Mwomedans 
retain their present opinions, I  do not think our code of substantive law for 
British India a possible thing.

Our code of procedure is possible, and our penal code has been actually 
framed ; but our code of substantive law is constantly, ’Uith due 'regard to the 
feelings of the people, impossible, so long as the two great religious communities 
of Hindoos and Mahommedans continue in their present Oj^nious.

Even in England, that portion of the people who resemble the Hindoos and 
Mahoinedtms in following a law which is part of their religion (1 mean the Jews) 
have never been brought completely under the lex Zod, and probably never will 
be so long as they continue Jews. I  do, indeed, hope and, believe Hiat the ulti
mate result of that English education to which the Governor-general has given so 
great a stimulus, will be such a change in the opinions of Hindoos and Mahome- 
dans as will make them desirous Of being admitted to the lex loci’, but ip the 
mean time neither the Law Commission nor I, individually, desire to forCe it upon 
them; neither, I  should suppose, does Sir Herbert Maddock, who is at this Very 
moment resisting a proposition (admitted by himself to be abstractedly just and 
right) for ceasing to administer in oUr courts a part of their law which is oppres
sive to persons who are no longer of their faith.

There are, no doubt, certain provisions of substantive law which may, with 
gieat advantage, and without any considerable inconvenience, be applied to a 
variety of different systems; such, for example, is the law of prescription; and 
upon this subject the Law Commission has already presented Several Reports and 
a Draft Act, intended to regulate the extinction and creation lapse of time 
■of the rights of every individual in British India. Their Reports and this 
Braft are now under the consideration of Government. The D ^ t  is quite un
limited in its application to races and persons, and so far it will satisiy some of 
the conditiCns under which Sir Herbert Maddock seems tc  supipese the Law 
Commission to be placed; but then it is not a whole code, but only a portion of laW 
which admits of easy separation from the rest, and, therefore, according tn that 
construction put by Sir Herbert Maddock upon the Charter Act, on which I 
am now about to remark, it does not come up, in point of magnitnde, to that 
Parliamentary standard to which every production of the Law Commission must 
conform.

Sir Herbert Maddock seems to suppose that the Law Commission and the Legis
lative Council are prohibited, by the statute from improving the legal condition of 
any separate portion of the people, and strictly confined to such measures as shall 
at once improve the Condition of the- people.

This very extraordinary doctrine is not indeed stated by Sir Herbert Maddock 
in so many words; but I do not know what other precis© meaning to attadi to tlm 
early part of his minute down to the words, “ it does not appear to accord with the 
views ef the Imperial Parliament that w© should now sit down to l^islate sepa
rately for all classes of people in Tndia, not being Hindoos or Mahomedans, and 
endeavour by a new law to perpetuate the distinction between them and their fel
low-subjects, or at least to increase, very greatly, the difficulty df any future 
attempt to obliterate the distkiction and to establish uniformity in the judicial 
system.”

Before I proceed to contest Sh Herbert Maddock’s construction of the Chartet 
Act, I must observe, that to represent uS as endeavouring by a new law to per-

. ' petuate
-    ......... ............ .................  ................ ..... I I. ■ „ „ -  -      r— -̂----------

* The Noith Wert Sudder, as it was qonttituted in the year —— , did approve, b\it tke present Court i* 
of a diiferent opiaiotf.

1 4 . 4 T

No. :J. 
bex Loci*

Legis. Cof>s. 
2 Atig- 1845. 

No. 35. 
ir® Lod.

    
 



No. 3 . 
Lex Loci.

698 SPECIAL REPORTS OF THE

petuate the distinction between them (Hindoos and Mahomedans) and their fellow- 
subjects” is a very invidious way of characterizing what we are really doing. We 
are really doing no more in this respect than recognizing a distinction which un
happily exists in spite of us, and which we cannot avoid recognizing in Our legis
lation, without a total disregard of the feelings of the people. How the enact
ment of our law, a lex loci for all persons for whom no special provision exists, will 
increase the difficulty of assimilating the legal condition of Hindoos and Mahome
dans to that of their fellow-subjects, is not explained.

In my opinion the enactment of such a lex loci as is recommeilded by the Law 
Commission will have the exactly opposite tendency.

For suppose a Hindoo or a Mahomedan to lose his religious attachment to the 
law derived from his sacred books, and to become desirous of living under a law 
framed solely upon considerations of justice and utility. Under the present system 
he must either remain as he is, or plunge into a mpre unorganized chaos of equity 
and good conscience. I do not mean that this is a just description of the equity 
and good conscience now administered in the Mofussil. The Judges there have 
organized their equity and good conscience by moulding it, whenever they can, 
upon the law of the nation to which the parties belong. But in the supposed 
case of a person desirous of abandoning his own law, and permitted to do so, there 
would be no other provision* for him than the unorganized chaos I speak of. But 
now let us suppose the lex loci enacted comprised in a written digest, and from time 
to time amended by the Legislature, and we have a real object of attraction to a 
national mind. It iS good tO live under the same system ■ of law as one’s more 
civilized fellow-subjects; it is good to live Under a system of law in which the 
principles of - justice and utility are unencumbered, by theological dogmas; and 
these advantages the Hindoos and Mahomedans, as their prejudices gradually drop 
off, maybe expected to perceive; but without a Vea;/oc? these advantages cannot be 
perceived, for they cannot exist.

If the meaning is that the mention of the Hindoos and Mahomedans in the law, 
as separate classes, will put them in mind that they are separate classes, the an
swer is, that they cannot possibly forget that fact; and even if they could forget it 
without a memento, they already have a memento, both in the laws of the Presi
dency and the Mofussil, when they, and they alone, are designated by name as 
entitled to their own laws,: all other classes being left in the Presidency to English 
law, in the Mofussil to equity and good conscience.

The construction put by Sir Herbert Maddock upon the 53d Section of the 
Charter Act appears to me neither to be reasonable in itself, nor to be forced upon 
us by the words of the Act. He quotes only the preamble, which sets forth the 
ultimate object which the Legislature had in view in establishing a Law Commis
sion, which object the Law Commission and the Council are undoubtedly bound 
always to bear in mind ; but if $ir Herbert had passed on from the preamble to 
the enacting part of the Section, he w'ould have seen that “ the said Commissioners 
, shall from time to time suggest such alterations (not as may be applicable in com
mon to all classes of the inhabitants of the said territories), but as maj in their 
opinion he beneficially made in the said Courts of Justice and Police establishments, 
forms of judicial procedure and laws, due regard being had to the distinction of 
castes, difference of religion, and the manners and opinions prevailing among 
different races in different parts of the said territories.”^

I f  the words of the statute had been ambiguous, I should have thought a con
struction which confines the Law Commission to the recommendation and enact
ment of such laws only as may at once be applicable in comrRon to all classes of 
the inhabitants of these territories^ inadmissible from its unreasonableness. But 
the words of the statute are pot ambiguous ; the Commissioners are from time to 
time to suggest such alterations as may in their hpinion be beneficially made, keep
ing in view the object set forth by the Legislature in the preamble.

It appeared to the Commissioners that the establishment of a lex loci in this 
the only country in the world having a civilized Government in which there is none, 
would be a beneficial alteration, and they have accordingly suggested it.

This is the question w'e huve now to Consider; and I |)ledge my reputation, as 
a lawyer, to my colleagues, that in considering and adopting this recommendation 
of the Law Commissioners, they will not violate the pfbvisions of the Act from 
which their legislative power is derived.

We lately sent home a project of the Law Commission for a reform of the judi
cature in the Presidency towns; and we now learn that it has been submitted to
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•the law officers of tlie Crown and Company. Are we to expect that these learned ,.No. 
persons will reject the scheme without examination of its merits, on the ground Lex Loci, 
that the people of the Mofussil have been left out of the plan ? whereas the LaW '''
Commission have only authority to suggest “ a general system of judicial establisĥ  
me7its and police, to which all pei'sons whatsoever, as well Eriropeans as natives, 
may be subject.”

I do pot expect this result, but it ought to follow if Sir Herbert Maddock’s con- 
struetioP of the Charter Apt is a sound ope. , ,

Sir Herbert Maddock says, the proposed measure falls far short of what was 
contemplated by the Legislature. “ This is quite true; the measure falls short, just 
as a messenger sent from Loudon to Windsor falls short of w'hat was contem
plated by the sender When he got no fmther than Hounslow.” But when Sir 
Herbert Maddock addSj “ and would rather impede than promote the ultimate 
object which the Legislature had in view,” he asserts a proposition for which I 
cannot discover a particle of evidence.

If the Law Commission were proposing, for the first time, to give Hindpo law to 
Hindoos, and Mahomedan law to Mahomedans, it might be accused of perpetua
ting distinctions, but with what plausibility it can be accused of doing so, merely 
because it provides a law for other people, is not discernible to me.

Neither Would these distinctions be perpetuated if the Law Comniission were, to 
digest the Hindoo and Mahomedan laws. The Hindoos and Mahomedans look 
with religious, reverence, upon their own laws as contained in their own sacred 
books; they certainly Would not look with that feeling upon codes or digests made 
by the Law Commission, though they might be disposed to acquiesce in the use of 
them as presenting the principles of their own laws in a more compact and 
regular form.

Before I consider Sir Herbert Maddock’s remarits upon the classes who are to 
be subject to the lea} loci, I  wish to correct what seems to me to be great misap
prehensions on his part, and on the part of the N. W. Suddur, as to the nature 
of the proposed lex loci itself.

He says, “ Before the Commission recommended a measure which must lead to 
such consequences (consequences which he has been suggesting), it would have 
been satisfactory if they could have given us a report of the general effect of the 
introduction of English law in the Presidency towns. It is to. be gathered from 
some of their proceedings that some of their suggestions would not he favour
able ; and while they contemplate the expediency of a great reform in the entire 
judicial system at the Presidencies, it would seem premature to adopt their sug
gestion for the extension of a system which they design to reform, unless the 
exigency of the case was much greater than they can show it to be.”

- It would indeed seem premature; nay, it would not only seem premature to 
adopt such a suggestion of the Law Commission, hut altogether absurd and in
consistent in that body to make such a suggestion.

I will proceed to show in detail that the suggestion made by the Law Commis
sion is totally dijBerent; but before I do so i  must remark that when Sir Herbert,
Maddock undertook to-describe the plan of the Law Commission as an extension 
of the judicial system of the Presidencies, while they themselves contemplate a 
great reform in that system, he ought to have made himself sure, by a careful 
perusal of their . . . . .  on the lex loci, that their plan is really such as he repre* sie prig.. 
Bents it. If he had followed that course, he would have seen that what may at 
first sight seem inconsistent, is in truth nothing more than a Suggestion of 
opposite remedies for the opposite defects, of the Presidency and Mofussil 
systems; no more really inconsistent than it is to think ice a luxury in summer, 
and fire in winter;

At page 31 of the Law Commission’s Report, Sir Herbert Haddock would 
have found the following passage

“ We firmly believe that English law, taken together with the supplement and 
corrective of English equity, constitutes a body of suhstaUtive law which is not 
surpassed in the qualities for which substantive, law is admired by any of the 
various systems under which men have lived.” We are, indeed, persuaded that n 
code framed out of these materials would be a better thing than the materials in 
their present form, but we know of nothing else that would be better; yet, not
withstanding these greaife merits, the rude and cumbrous way in ^hich the settle
ment and corrective of equity is applied to law, the intricate expens© and dilatory 
proceedings which the suitor must have recourse to before he can get the rules of
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Lex Loci. law or of equity, or of both, applied authoritatively to his case, and the facility 
which is thus afforded to each party to vex and harass his antagonist, form sucft 
an enormous drawback to the merits of the whole corpus Juris, substantive and 
adjective, taken together, that we should be very sorry to lie tinder the responsi
bility of having recommended the introduction of it into any place where it is 
not de facto established. Two sets of Courts, one set prohibiting the spitor from 
proceeding in the other set, or if too late for that, taking from him what the 
other set has .awarded him, is an argument which cannot be contemplated with 
any satisfaction by those who desired that any justice should be administered 
speedily and cheaply, and in a manner intelligible to the people ; yet that is a 
true account of the relation in which courts of equity stand to courts of law In 
the English system, which has been introduced into th6 Indian Presidencies; thq 
anomalous and extravagant features are exaggerated beyond those of the parent 
institution. That the Chancellor should, order a man hot to apply to the courts 
of law for his legal rights; that the courts of law should be bound to affect 
neither to know nor care Ŵ hether the Chancellor has done so or no t; that the 
Chancellor should not be permitted to hear viva v()ce evidence, but should be 
obliged to send his suitors to ask the courts of law to do it  for him j that tho 
courts of law in their turn * should not be permitted to order witnesses to be 
examined by commission, but should be obliged to send their snitors to ask the 
Chancellor to do it for them ; these, and other things of the same stamp, do not 
look like the production of political wisdom. We know, in fact, that the only 
explanation which can be given of them is not to be sought in jurisprudence, but 
in history. But a copy of these things which has been established in the Presi
dencies of India, bears still fewer marks of design., I t might actually happen, 
according to established rules, that the Judges of the Supreme Court sitting in 
equity should command a suitor not to apply for justice to themselves sitting at 
law ; “ And that if the suitor should disregard the command, and make the appli
cation, they would be bound to be ignorant of what they had done when sitting 
in equity, and to refuse to pay any attention to it, or even to listen to the state
ment of it. It is true that this case is never likely to he realised in practice ; but 
arrangements so unreasonable seem to us calculated to bring the administration of 
justice into contempt, even if they produce no practical mischief. How much 
more, when, as in a case which has lately been decided at this Presidency, the 
unreasonableness of the institution may be fyaced in its mischievous effects upon 
the fortunes of the suitors 1 ”

Further on, the Law Commission, after exemplifying the mischief of English 
procedure by a remarkable case, observe, “ Such is the scheme of procedurej 
according to which the principles of English law and English equity are applied 
to the transactions of life; and no one can he, surprised that persons not having 
sufficient acquaintance with the subject to distinguish accurately between the 
procedure and the substantive rules, should , look upon the whole system with the 
distaste and alarm \vhich ought to be excited only by one portion of it. I f  Such 
a case as this bad occurred in a Mofhssil Count, being, as each of̂  them ds, not a 
Court with two sides, one deciding according to law and the other according to 
equity, but a Court deciding according to law as modified and corrected by equity, 
this frightful waste of time and money could not have taken place. The Court 
having been once fairly put in possession of the facts by pleadihgs and evidence, 
would have .proceeded to decree to the plaintiff his legal rights, if there were 
nothing inequitable in them, if thOfe were, then his legal rights modified and 
corrected by equity.^’

Sir Herbert Maddock cannot have been aware of this passage -when he supposed 
that the Law Commission, in proposing the kei, were proposing the extension 
to the Mofussil of that system which they had designed to reform in the Pre
sidencies.

But besides this passage, the term “ substantive law” (especially as the Com
missioners have been careful to explain by a note what sense they attached to it) 
ought to have prevented Sir Herbert Maddock fi-om falling into this mistake.

So also ought the careful preservation in the Draft Act of the whole body of 
the Regulations. In truth, I can only account for this mistake by supposing that

Sir
* This has heen remedied hy a late statute, hut it is characteristic of the plah, if that the n,aine 

applicable to such a distribution of judicial powers. ■ \  .
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Sir Herbert Haddock has paid more attention to the statements and arguments 
of the only judicial authority which is opposed to the lex loci, viz, the North West 
Suddur, than to those of, its authors.

He has been misledi I apprehend, by various expressions contained in the letter 
of the North West Snddur, which do seem to imply that the Judges understood 
the fea/ec’j as Superseding the Regulations. Thus they say that this enactment 
will deprive the suitors “ of a law which has been hitherto administered with 
efficiency, and has been found to provide adequately for all their judicial w'auts, 
which is as intelligible and accessible to the suitors themselves as it is to the 
Courts charged with its administration, and will subject them to laws of which 
neither suitors nor courts are cognizant.”

The law of which the suitors are here said to be deprived, and Which is de
scribed as intelligible and accessible to the suitors and the courts, canupt be the 
French, Dutch, Spanish law, &c., nor the last American law, or the non-existent 
law of the East Indians, It must then be Regulation law; and, indeed, in the 
next page it is expressly called Regulation Law.”

The Suddur Court have here totally misconceited the /oc/, and perhaps haVe 
led Sir Herbert Haddock to misconceive it.

So far from abolishing “ Regulation Law,” it does not repeal a single Regu
lation, nor a single provision of a Regulation.

The Regulations are the code of procedure for the MofusSil Courts. The laW 
of procedure is to remain precisely as it now is. It may require amendment, but 
this Act is not intended te amend it; this Act is only intended to fill up, a« 
regards Armenians and East Indians, that space iit tlie Mofussil system whicll, if 

, not absolutely void, is Bow occupied only by tbe very thin and unsubstantial 
aliment of equity and good conscience, and, as regards foreigners, to substitute a 
living body of English law for the phantoms Of French  ̂ Spanish, Dutch and Por
tuguese law, which are worked when persons of tibose nations happen to he suitors 
in the Mofussil Courts.

Besides the apprehension entertained by B̂ ir Herbert Haddock and the North 
West Suddur, that the loci is to sweep away the Regulations, there seems also 
to be an apprehension entertained by the Suddur Judges (whether Sir Herbert 
Haddock shows this apprehension, I am not certain) that the lex loci will intro
duce a formidable array of difficulties hitherto unknown in tbe Mofussil.

This, if the fact be so, is a tpry remarkable misconception. The iesr iocif any 
rational system of law, is not a creation of difficulties, but a solution of (or at 
least an attempt to solve) difficulties which exist in the facts of society quite 
independently of law. As well might it he supposed that the difficulty of finding 
a ship’s place at sea is created by the mathematical and astronomical treatises 
which bate been written, and the elaborate tables which have been constructed 
with a view to solve that difficulty; as well might it be supposed that the diffi
culties of medicines and surgery arise out of the physicians’ and surgeons’ library, 
instead of .being inherent in the complicated diseases and accidents to which 
human nature is liable.

This great misconception seems to he' the foundation of the objections urged 
by the North West Suddur, and further to give rise to the derivation* error of 
dwelling upon the difficulties of administering the lex loci, and passing oyer those 
of administering the present system instead Of making a fair comparison between 
the two, which is the only true road to a sound practical conclusion.

The ffifficulties exist in the facts of society, in the transactions between mon 
’ and men; and the real question is, Will the Courts he better able to solve these 
: difficulties with the help of the lex loci, or without that help ?

The fundamental misconception, if it really exists, appears in the note of 
Mr. Davidson, one, of the Suddur Judges, which is referred to and adopted by 

.th e  Court.
3. In reference to the aboye questions, we have first to inquire, What are the 

particular branches of the substantive law of England which, under this Act, are 
henceforth to be the law of the vast territory its operations will embrace, and 
for an extensive and very valuable section of its population ? It may suffice to 
enumerate a few principal heads of English law relating to commerce, which our 
native Judges may be immediately called on to giye effect to, and which com
prehend the rights, obligations and* interests involved in the various forms and 
objects of mercantile contract in respect (in some degree) of the form of instru
ments, the parties to the contract, the matter stipulated, the legal interpretation
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of the articles of the contract in connexion with the performance or . infraction, 
the avoidance or determination of the same, and wherein, including all the legal 
rights and liabilities, mutual and externally relative, of partners, principal and 
agent, the law of bailment, of sale, with the law of stoppage in transit or of 
waiTantry of law, &c. &c.,-the law relating to bankruptcy and to landlord and 
tenant. Now the English law in regard to the above relation, as in operation in 
England, may be looked upon as being at least as much a law of precedent judg
ments as the common and statute law, which those judgments declare and apply j 
and the proposition that this commercial law be administered in India, what 
does it import, but that there should be such analogous adjudication on the part 
of the Indian Court arising out of an instructed prepense aim* thereunto, as that 
the law enforced should in the Courts of both countries be, as nearly as circum
stances will permit, the same?”

It V ould seem from this that Mr. Davidson and the Sudder Court suppose 
that all the complicated subjects which he has above enumerated will be intror 
duced into the North West Provinces by the enactment of the lex loci; that but 
for that enactment they would have no existence in those provinces.

For if this is not the meaning, something still more extraordinary than this 
must be meant; we must understand Mr. Davidson and the Sudder, Judges to give 
it as their deliberate opinion, that though the difficult questions belonging to the 
subjects above enumerated do arise, thC Courts are better able to solve them by 
getting what help they can from the law of the country to which the parties 
belong, or when that resource fails them, by inventing a solution for the occasion, 
than by seeking for it in the lex loci.

The fitness or unfitness of the Judges, vffiether European or native, which is so 
much insisted pn, has but little to do with the question. If  they are unfit to 
administer the lex loci, can they be fit to administer the present system (I am not 
speaking of the Regulations, which will prevail under the lex loci, just as they do 
now), to Englishmen, to foreigners, to .Armenians and East Indians ?

Suppose a question of partnership or of principal and agent to arise between an 
Armenian and an East Indian,'is it seriously meant that the Judges, European 
and native, can better fulfil the ends of judicature by inventing a law of partnership, 
or of principal and agent, for the occasion, than by inquiring what is the English 
substantive law applicable to those relations ?

I will describe as concisely as I can what the English substantive law, as intro
duced by the lex loci, will be.

The English law, divested of its procedure, of its feudalism, and of its statutes 
of local application, is mainly the result of three things,—

1st. Of the meditations of the great philosophic jurists of Rome.
Recollecting the various cases that had arisen, and imagining the various cases 

that might arise, they, with unrivalled sagacity, Revised a body of principles and 
distinctions for applying equity and good conscience to the complicated afTatrs of 
men.

2. Of the similar meditations Of the great English lawyers, following in the
footsteps of the Romans, but generally exhibiting their doctrines in the form of 
decisions upon cases actually arising for decision, or in treatises in which decided 
cases are compared and discussed.  ̂ '

3. Of the Statutes enacted by the British Parliament.
I am not here speaking of those Statutes which have little or no connexion with 

jurisprudence, like the Customs Laws or the Navigation Laws, nor of those for eradi
cating feudalism, like the Act of Charles the Second, abolishingthe feudal tenures, 
nor of those for amending the procedure. I am speaking of Statutes for supply
ing those positive rules essential to a satisfactory administration of justice, which ' 
cannot be supplied by jurisprudence.

A jurist may show that the property of a deceased intestate ought to be divided 
between his wife and children, or that a state demand ought not to be enforced, 
or that long and uninterrupted possession Of an estate ought to make a title, or at 
least a defence to the possessor. . ' *

But Statutes are needed to say arbitrarily in what proportions the property of a 
deceased intestate Shall be divided between his wife and children ; in what number 
of years a demand shall be considered state ; in what number of years uninter
rupted possession shall grow into a title-or a defence.

W h e n
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Wlien these arbitrary rules are already provided by the Regulations, as in the 
two last-mentioned instances, they will continue after the enactment of the lex loci, 
precisely as they now are When they are not provided by the Regulations, as in the 
first instance they will be introduced by the lex loci.

1 believe the above is a fair description of the law which will be introduced 
into the Mofussil by the proposed enactment, and it does appear to me, that for 
any set of men to say that they can invent for each occasion better rules than 
those which have been thus created, would be the height of vanity and presump
tion.

I am far from attributing any thing like this to the N. W. Sudder. I believe 
them to mean (however erroneously) either that the questions to be solved tJo 
not arise under the present system, and would arise under the lex loci, or sup
posing that the questions do arise, that it is easier for them and their subor
dinates to invent rules for each occasion, than, destitute as they are of the know
ledge of the English law, to acquire and apply such knowledge.

But this is nOt the real question. • The real question, as Sir T. H. Haddock will 
admit, is, not what is easiest for the Judges, but what is best for the suitors.

Waiving that consideration, however, I think this is a great mistake. To invent 
rules for the occasion, fit for general application, would, in the circumstances in 
which the Company's Judges are placed, require an almost Superhuman genius for 
jurisprudence; to learn such rules, when introduced by the lex loci, will.require 
only industry and attention; and as for some time the cases to be decided by tho 
lex loci will be few, the amount of industry and attention required will not b6 
overwhelming.

Undoubtedly, measures should be adopted for giving professional education to 
the Company’s Judges, and the Law Commission has already in its answer to Lord 
Ellenborough made recommendations on the subject.

These recommendations, however, have of course only reference to future judicial 
officers. Happily, fOr the present purpose, we have help nearer at hand. Happily 
we have now a prospect of being able to publish either in one whole, or in succes
sive parts, a digest of the lex loci, which will Vei*y greatly facilitate the adminis
tration of it by the Company’s Judges, even before any material improvement can 
take place in their professional training.

It may be collected from the letter of the N* W. Snddur 'and Mr. Davidson’s 
note, that a written digest of the lex loci will practically femove all fheir Objec
tions, and there will then remain only Sir Herbert Haddock in opposition to the 
measure.

Sir Lawrence Peel and Sir Henry Seton have most obligingly offered to under
take with me the preparation of this digest. I have never engaged in day-work 
with more sanguine hopes of making mj'self useful to a large portion of mankind. 
I  only hope that the home authorities will sanction the passing of the Lex Loci 
Act at once; the Act itself fixing a period for, its coming into Operation sufficiently 
distant to allow of the digest being published before its arrival.

As regards myself, it would of course be my duty to labour at the digest, even 
without any assurance that it will not ultimately be laid Upon the shelf; but it can 
hardly be expected that Sir Lawrence Peel and Sir Henry Seton, who are volun
teering their valuable assistance, should give it, Unless they are certified that their 
labour will not be expended in vain. It would scarcely be respectful to ask them 
to do so. It is also highly desirable that the civilized classes, who stand so much 
in need of a lex loci, should have, with the least posribl© delay, the full assurance 
that their wants Will be supplied.

A great deal is said in the letter of the N. W. Suddur, and in Mr. Davidson*s 
nOtei, about the absurdity of native Judges administering the lex loci. .

I have already remarked, that the fitness or unfitness of the Judges, European 
or native, has but little to do with the question, seeing that they now exercise 
jurisdiction over all the people, and over all the subjects, simple or complex, over 
whom they will be callqd upon to exercise it under this Act.

But it may be well to explain what my views are with respect to the exercise Of 
such jurisdiction by native Judges.

Any one, says Mr. Davidson, who has made even cursory examination into the 
legal subject above enumerated, will at once perceive how vain, and almost ludi
crous, is this legal injunction to a native Judge to administer in his Court, oh 
certain occasions, a certain portion of the Law Merchant of England, or modify it, 
if  necessary, by equity! • . . . . . .  •
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L^x Li»ci. But Mr. Davidson does not see that it is still more vain ajjd ludicrous to enjoin 
a native Judge, either to do this same thing, because he deems it consistent with 
equity and good conscience in respect of French law, Dutch law and all other 
laws, as well as English, or to enjoin him to invent, from the resources of his own 
Hindoo or Mahomedan mind, a law for settling a mercantilo question between 
two Cliristian European suitors.

The truth is, that the law as it now stands provides against these difficulties. The 
native Judge may, by the existing law, be directed to Send up all such cases to 
the European Judge, and unquestionably they ought to be so directed.

Mr. Davidson says: “ If the law is to be passed, I would desu’e that the Courts 
of primary jurisdiction for cases falling under the law shOiOld he none other than 
those of the Zillah and City Judges, firom whose decision an appeal should lie to 
the Suddur Dewanny Adalut, and that finally the chse should be open to a special 
appeal to Her Majesty’s Supreme Court at Calcutta.”

That the Zillah and City Judges should in genei^l be the courts of primary 
jurisdiction under the lex loci, is my own opinion ; but I would not enact that they 
always be so by law. Sometimes there may be an European Sudder Ameen as 
competent as a Zillah Judge; and sometimes the question to be decided may be 
a mere question of fact, which the parties themselves may wish to have settled by 
the nearest tribunal. '

I thmk, therefore, that a direction to the native Judges, under the existing 
rules, to send up to the European Judges all cases involving disputed questions of 
law, is q better arrangement than denying Jurisdiction to the native Judges.

I  have done now with the lâvV to be introduced by the Lex Loci A ct; but I 
must say a few words upon the law (if it may be so called) which will be super
seded by that Act, I wish to do this, for the double purpose of showing that the 
Law Commission have not misappiehepded the actual State of things, and that it 
is such a state of things as no man can regret to see displaced by a rational system 
of law, such as I have just described.

The Law Commission are supposed by Sir H. Maddock and by Mr. Davidson 
to have misconceived the actual state Of things.

“ I doubt,” says Sir H. Maddock, “ whether it' is quite correct to say that a prac
tice has grown up in the Courts of the East India Company of administering to 
every person not being a Hindoo or Mahomedan, in all cases not specially pro
vided for, the substantive law of the country of such person, whenhver such law is 
not inconsistent with equity and good conscience.” -

I rather imagine that in cases of qjetsons not being Hindoo or Mahomedan, 
justice is administered much in the same w^y that it is administered to Hindoos 
and Mahomedans; that is, according to the dictates of equity and good con-; 
science; and that evidence is taken, or reference is made to the best authority 
procurable, in order to ascertain what are the laws or customs of the litigants in 
matters of marriage, inheritance, dower, bequest, or any other matter in which 
the decision ought to be guided by the laws or customs of the litigants, Whether 
they happen to be Hindoos or Mahomedans or not, the only difference being, that 
the authorities are nearer at hand, and more accessible in one case than in the 
other.

Now this is not the only difference; there is another difference sufficiently 
remarkable in itself, but all-impdrtant as regards the matter here in question 
between Sir Herbert Maddock and the Law Commission. The Mofiissil Courts 
are directed, by express enactment, in what respect they are to administer Hindoo 
law to Hindoos, and Mahomedan law to Mahomedans; when, therefore, they 
endeavour to ascertain what are the provisions of the laws (and they have Hindoo 
and Mahomedan officers provided for that purpose), they are obeying the express 
commands of the Legislature; when they inquire into any other law, they do so 
merely as a means of getting at the equity and good conscience of the case. Sir 
Herbert iVTaddock, then, in endeavouring to correct the statement of the Law 
Commission, has himself fallen into error. , •

-Mr. Davidson also professes to correct the Law Commission; in doing so, how
ever, he does not fall into any error, but be appears to me merely to state over 
again, in a different form of expression, the true doctrine which had been announced 
by the Commission.

Mr. Davidson’s statement is as f o l l o w s -
“ The Mofussil Courts, it is said, do, in adjudicating the cases of such suitors

( B r i t i s h
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(British subjects), follow British law when equitable, and when not, do administer 
to such suitors legal rights, modified and corrected by equity.

“ There appears to be some misconception here as to the principle which binds 
the Indian tribunals on the occasions referred to. The law says, (Reg. II., of ISOSf 
Sect. 17.) in cases for which no Specific rule shall exist* the Judge shaU act according 
to justice, equity and good conscience; that is to say, when a rule of law exists, 
applicable to the case, that rule shall be enforced; on the other hand, when no pro
vision of law exists, the Judges shall make law, not follow actual law, but frame 
such a rule for the casnas justice, equity and good conscience may require; and in 
the adjudged cases cited in the notes and Report on this Draft Act, the Judges, in 
seeking to ascertain what the foreign law (i. e. British, French or Armenian) 
might be, adopted that mode, not as being bound to administer that law pure or 
modified, but because they deemed it consistent with justice and good conscience 
to give to the suitor the law of h|s own country, when not bound to give him 
Regulation law.”

Now this, so- far from being a correction of any misconception on the part of 
the Law Commission, is merely -saying Over again in other words what the Law 
Commission has itself said. - -

At page 22 of their printed Report, the Law Commission saidi “ The Mofussil 
Courts have had to decide Some cases, though hitherto, probably, very few, in 
which they have felt that the equity they are tO administer must follow some 
law.”

“ The doctrine they have adopted is, that there is no to  hci i« British India, 
and their practice has been to ascertain, in the best manner they could, what was 
the law of the country of the parties before them.”

I can see no difference in substance between this statement and that bf 
Mr. Davidson.

The truth is, that every court of equity and good Conscience must endeavour 
to fulfil men’s reasonable and conscientious expectations. These expectations are 
created either by laws or contracts; a court may sometimes know these expect
ations merely by looking at a Contract; but where there is no contract, or where 
there is a contract which leaves Something to be implied by law, a couil; can only 
know the expectations of the parties by looking at the laws out of which they 
arise. This was What led the English courts of equity to the maxim, JEguitas 
sequitur legem.” 'Those courts were not bound by any statute to look at the law, 
hut they found there was no administering equity without doing so. Precisely in 
the same Way, the Mofussil Courts, though they are only bound by express enact
ment to look at Hindoo and Mabomedan law, have found that in other cases, 
when the Regulations give them no help, they must, if possible, look at some law 
or other.

This led them, in their peculiar position, to look at the Jaw which each suitor 
would get in his own country, if he happened to have a country, and at the law 
contained in two old Armenian Codes, the proper study only of miriquaries.

Perhaps they did right in this ; perhaps in a country where no to  loci exists, or 
where, at any rate, they conceive no kx lod to exist, the Judges were right in 
supposing that the expectations of the parties would have reference to the laws of 
their own country ; but to cling to this polyglot equity and good conscience, in 
preference to single English equity and good conscience, when the latter is offered 
to them by competent authority, is a course of Which the reasonableness is not 
discernible.

Taking, then,'the existihg state of things, either from the description cf the lAw 
Cpmmission, or from the description of Mr. Davidson, which Seems to me correct 
and congruous with that of the Law Commission, or even from Sir H. Haddock’s 
description, which I think is incorrect, when it varies from that of the Law Com
mission, I ask, with some confidence, whether any thinking men can regret tp see 
that state of things superseded by one rational and equitable system of law ?

Having now, I  hope, removed all misapprehensions as to the nature of the to  
loci, and as to the nature of that which the t o  foe? is to supersede, I proceed to 
consider Sir Herbert Haddock’s remarks Upon the classes who are to be subject 
to it. '

Sir Herbert Haddock says, “ As to the necessity, in the first place, of declaring 
the substantive law of the place in these territories, Which the Law Commissioners 
say is doubtful, but which I should rather Say is no matter of doubt, as it is. 
never referred to Or inquired after in the Company’s Courts, the arguments

14. 4  U adduced
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adduced by the Commissioners have failed to convince me that such a measure is 
necessary. Those arguments might be strengthened, if the basis on \vhich they 
rest was more clear and better defined; we want a precise definition of what is 
meant by the negative term, ‘ every person not being a Hindoo or Mahomedap 
without this, it must be all vague conjecture who arp the people, and what arh 
their numbers, that we are making the subjects of our legislation.”

Now, it is of the very essence of a k.v loci that the definition of the persons sub
ject to it (except in the rare case where it includes every person in the country) 
should be negative; and to say that you will not have a negative definition, is 
simply to say you will not have a lex loci. In all countries, and in all ages, the 
persons subject to the lex loci, when there is one, are all persons in the country who 
do not fall within any of the positive descriptions of classes for whom special 
provision has been made. Who are the persons subject to the lex loci in England ? 
all persons in England who do not fall within the exempted classes of foreign 
ambassadors, Jews, &c.

It is always the excepted classes that are defined or described in positive terms. 
It is no doubt important in all countries that great care should be taken to make 
the proper exceptions. In this country it is pre-eminently important, because the 
classes to be excepted are so numerous, and So deserving the benevolent attention 
of the foreign Government which has undertaken to rul© and protect them.

The exceptions made by the Draft Ant are,*— -
I. Hindoos and Mahomedans.

This exception is perhaps tOo unqualified; perhaps the Hindoos and Mahomedans 
ought only to be excepted, in respect of so much of their law as is now adminis
tered to them under the statutes and the Regnlations, and brought under the lex 
loci for the rest.

II. All persons professing any other than the Christian religion in respect o f
marriage, divorce and adoption,

III. All races,and people not known to have been ever seated in any other 
country than British India in respect of any law or usage immemorially 
observed by them, and now enforced by the Courts.

This last qualification, which perhaps ought to be more distinctly expressed in 
the Act, is necessary, lest we should unawares be giving a Sanction to laws and 
customs which the Courts do not now enforce on account o f their immorality, or 
for other reasons.

The third exception will, I  apprehend, give to “ Budhist Jains, the many ab
original tribes of Gonds, and Bheels, &c., which .occupy an extensive region in the 
centre of Hindoostan, the Mugs of Arracan, and the Sikhs of the North West dis
tricts,” all the exemption from the lex loci which it is right they should have.

These are the classes which Sir Herbert Maddock seems to think particularly 
require exemption from the lex loci, and they are left by virtue of the above pro
vision precisely in the legal condition in which they are now placed. Their laws 
are not confirmed to them by express enactment in the Regulations, as those of 
Hindoos and Mahomedans are, but they are taken into consideration by the 
Mofussil Courts, who mould their equity and good conscience upon those laws, 
and who will continue to do so after the lex loci has heen enacted.

Sir Herbert Maddock says, “ Only one class, as far as I am aware, and that is 
the numerous class called East Indians, has applied to the Government to fix their 
legal position on a footing Similar to that in which they would- be placed by the 
lex loci. I do not understand the Parsees aud Armenians, though they complain 
of difficulties in their present position, to have made a similar application.”

But if Sir Herbert Maddock had tead the whole of the Report of the Law Com
mission he would have seen that the Armenians of Bengal, in a petition to the 
Goverpor-general, dated the 10th September 1836, not only have made such an 
application, but further allege that they are entitled to English law in the perform
ance of a promise made to them at the time of their settlement in the country.

This alleged promise is contained in an agreement between the East India Com
pany and Cogee PhanoOs Calendar, an eminent Armenian merchant, which 
agreement is dated S2d June 1688.

' It is true that the Parsees have not made such an application } bnt the Parsees 
have had ample time to consider the Draft, They are a very intelligent race, and

very
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very watchful as i*egards their own rights and interests. I t  is within my personal 
knowledge that the attention of the heads o f their tribe here and at Bombay was 
attracted to the Draft when it was published, and that they applied .for and were 
furnished with a copy o f the Law Comniission’s Report.

1  feel quite sure, therefore, that they are not, hostile to the measure, since they 
have not testiBed any riesire to oppose it.

Sir H. Maddocksays, “We want further information as to aliens, whose numbers 
are said to be increasing, as to persons Whose legal connexion with their country 
or the country of their ancestors is interrupted by illegitimacy, whose numbers 
are described as great and increasing, and as to the Armenian inhabitants, of whom 
there is said tb be a large number.

“ Without information on these points, I cannot judge of the necessity of a law 
of this kind; the necessity of Which should depend, as one of its conditions, on the 
relative number Of those who are labouring under any disabilities from which the 
rest of the people are free, and from which they require to be relieved by a law of 
this kind.

“ For unless it is required by some considerable number of people so situated, 
and will be beneficial to the majority to he affected by it, I should not deem it 
expedient to adopt it.”

Does Sir Herbert Maddock really doubt whether the aliens, Armenians and 
East Indians in British India amount to “ some considerable number of people,” 
that he oalls for statistics to Satisfy him that they are worth the attention of the 
Legislature ?

If he does, I am persuaded that the doubt is confined to bis own breast. Whoever 
has read the evifience given to the Committees of Parliament at the last renewal 
of the Charter, will have seen that the existence of large and important classes in 
a state of legal destitution is treated by the witnesses as -a matter ef notoriety. 
Very soon after my arrival In this country, I  began to think how their wants 
could be best supplied ; but I confess that it never entered into my head to go 
through the preliminary ceremony of counting their numbers. Statistical infor
mation is always a useful thing; hut here is a ftoek Wanting to he fed, and in my 
opinion we had better feed them first, and count them afterwards at ottr leisure.,

But even if the classes to be subject te the fea? i(/ci did' not amount to some 
considerable number of people, this would be no reason for not enacting theiea’ /oci, 
for the number is certain to increase ; and itt the meantime the le,v loci would do 
good as far as it goes, though the good might at first be of small moment.

The North-west Sudder Court have also made this olgection, and I daresay that, 
as regards the provinces Under their JurisdietioB, it has a si^eient foundation 
in fact. -

In ordef to sliow how little neeissity there is in the N . W , Provinces for the 
lex loci, they observe, “  as regards the extent o f litigation in which the parties for 
whom the Council profess to legislate are engaged, if is a fact susceptible Si sub
stantiation, by reference to the records o f this Court, and all the subordinate 
tribunals, that it composes an almost infettiteshm^ly Small proportion o f the 
civil business annually instituted and disposed of in these Courts.”

This is not Very consistent with their apprehension previously expressed of “  the 
magnitude of the change which it is designed ■ with so little preface or preparation 
to introduce.”

The magnitude o f a change which is to affect only an almost infinitesimally 
small proportion o f the civil business” of the Courts, ought not to be very 
alarming.

But whether the Sudder are right when they speak of the magnitude of the 
change, or when they speak of the almost infinitesimally small proportion of the 
civil business which will be affected by it, the argument for a lex /oci ■will equally 
remain unanswerable. There is in British India no general law applicable to all 
persons, not specially provided for, whether these persons are many or fepr, whether 
their causes fonn a large, or a small proportion of the civil business of the Courts, 
whose causes ought to be decided by §ome law. If there are many causes now 
decided without law, the lex loci will be a great change. If there are few causes 
liow decided without law, the /ea’ loci will be a small change i itt either event, the 
change xvill be as great, and no greater, than the neeesrity for tbq change,' Tb© 
magnitude of the remedy is co-exteusive with the magnitude of the defect, what
ever that may be.

1 4 . 4 U^ ' ' Having
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Lex Loci. Having now, I trust, shown—

First, That the Law Commission have not violated the provisions of the 
Charter Act:

Secondly, That the law to he introduced is a good one, and that the Law 
Commission are not inconsistent in proposing i t :

Thirdly, That the system to be suspended has been correctly understood by 
the Law Commission, and is not a good one:

Fourthly, That a negative definition of the classes te  he subject to the 
lex loci is what the occasion calls for, and that the proper positive exceptions 
have been made of the classes who are to be "Wliolly or partly exempt from 
the kx loci:

I  have only to remark upon one more objection made by Sir H. Maddock to the 
Act, founded upon the mass of inconvenience which it will leave without remedy.

“ And whatever may be thought,” he say^ “ of the difficulty and inconvenience 
of administering a diversity of laws in the cases for which the proposed Act is to 
provide, it is deserving of consideration that the practice of our Courts would show 
that we experience the sanie kind of difiiculties and inconvenience in administering 
the laws of the Hindoos and Mahomedans. Theye are two great sects of- the 
latter which acknowledge different tenets and interpretations of the Koran, and 
there are innumerable varieties of usage and custom holding the place of law 
among the different tribes and castes of Hindoos. Our Judges endeavour, wisely 
and justly, to decide every case according to the law or custom of the party 
engaged in it, whatever sect of Hindoos and Mahomedans they may belong to. 
They do the same in the cases in which the parties are not Hindoos or Mahome
dans, so that really the inconvenience and difficulty  ̂ for which this Act is proposed 
as a remedy, would remain unaltered, except in a  very small portion of the cases 
that come before the courts.”

This looks like a recurrence to the argument already urged by Sir H. Maddock, 
and already answered by me, that the Law COmmisSionls prohibited by the statute 
from recommending any measure of improvement which falls short of universal 
application, for I  Can hardly suppose that Sir H, Maddock means seriously to 
object, upon grounds of utility and convenience-, that because we have not pro
posed to remedy at once all the defects in the legal condition of all the inhabitants 
of the country, therefore We ought not to have proposed a remedy for some of those 
defects. Must we leave the French, German, Spanish and Rorthguese sojourners 
in India without any law, but what the Judges can discover to be that of their 
own country ? Must we leave the Armenian and East Indian communities, who 
have no country but British India, without any Jpw at all, merely because we are 
not prepared to settle all the disputes between^l^onies and Shias, in th^nterpre- 
tation of the Koran, or to reconcile the conflicting doctrines of the Mitacloiara and 
the Dl^abagha? ^

This would be like insisting that nobody should presume to suggesta specific for 
dropsy, unless he will also undertake to cure all the diseases of the liver, or as if 
Government should prohibit the operation of Couching throughout these territories, 
because that operation will not enable the deaf to hear, nor the dumb to speak.

If the Law Commission had pretended that t h ^  were proposing an universal 
panacea for all the legal disorders of India, Sir Herbert Maddock’s remarks might 
have been useful for the purpose of exposing and abating so ambitious a preten
sion ; but the Law Commission have explained o^er and over again that though 
their lex loci is a large measure, it Will hate no effect at all upon the two great 
religious communities who compose the m^ority of the people of India.
. Any legislation, of which the object is to reconcile the discussions between the 

different schools of Hindoo lawyers and Mahomedan lawyers, must he of a wholly 
different nature from this lex hei; we cannot without injustice inapose an English 
system upon those two great communities in respect to those matters in which 
their own laws are secured to them by the Regulations, as long as they are attached 
to those laws, and when* those laws are not oppressive to other classes. But 
upon all the inhabitants Of this great empire, in so far as they have not laws 
dr immemorial customs of their own, we can confer as a boon such an English 
system of substantive law as I have above described.

Sir Herbert Maddock appears to doubt whether, even if a lex loci is to be 
introduced, the English law, with the necessary modifications and adaptations, 
should be adopted for the purpose.

T h e
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The only reason which 1 0.10 imagine in justification of any other course would 
be the previous introduction of some other lex loci by some other European 
power. Of this we have an example in the maritime provinces of Ceylon, 
where the Dutch had iutroduced their own modification of the Roman law, which 
still continues under Our government, and I think very properly, to be the lex loci ■ 
of that Asiatic territory.

But In continental India there is nothing of the kind ; We acquired it from the 
native powers. The native laVrs are religious and personal laws; and it would seem 
to me nothing less than preposterous to introduce into this, the greatest and richest 
of the Queen’s dependent dominions, any lex loci not founded upon that of the 
dominant nation.

Here I Should have closed this very lon^ minute, were it not that as Sir Herbert 
Maddock seems to impute to my recommendations the object, or at least the 
tendency of perpetuating the distinctions which unhappily e r̂ist in this country, 
and as those distinctions are intimately connected with differences of religion» I am 
anxious that my real views should be understoodI am the more anxiOus, because 
in the Council of Education I have found mysejf opposed to zealous and con
scientious men, whose motives I admire.

Some time ago a present of religious books was sent by some religious society to 
the Council of Education, with a request. that we would place thenvin our libra
ries ; I voted against the acceptance of these books, because I  thought if we in 
any way allowed ourselves to become the instrument of a religious society, We 
should endanger the objects for which we were constituted; the instruction of the 
natives in the science, literature and morality of Europe. But it must not be 
inferred from this, that 1 am opposed to the conversion of the natives; I  freely 
confess that I do not think the conversions made by the. missionaries generally 
of much Value, I believe that the only safe and effectual road to conversion is 
that very one we are npw pursuing, the instruction of the natives in the science, 
literature and morality of Europe ; it is the only safe one, because it is the only 
one to which the natives themselves do not object. That it is the only effectual 
one,(I should hardly have ventured to Jay down, if I had not the authority of a 
man who had deeply meditated this subject, and surveyed all Mstoly with 
reference to it,—tl mean the late Dr. Arnold, Vho in one of his letters from the 
neighbourhood of Rome thus expressed himself “ Even in things eternal they 
(Greece and Rome) were allowed to minister. Greek cultivation and Roman 
policy prepared men for Christianity, as Mahomedanism can bear witness; for the 
East, when it abandoned Greece and Rome, could only reproduce Judaism. 
Mahomedanism six,hundred years after Christ justifies the wisdcm of God in 
Judaism; proving that the eastern man could bear nothing more perfect.”

This Greek cultivation and Roman policy, handed down, improved by the great 
men off modern Europe, and of our oVm country in particular, we, through 
our legislative and our public institutions, are npw imparting to the natives of 
India. ^

(signed) , C. ff. Cameron.
Calcutta, 1 August 1845. ,

No. 3 .
Lex Loci.

Minute by the Honourable Sir George Polhck, dated 5 August 1845.

Since the subject of the lex lod Was first discussed afref my arrival, I have 
considered the Act not only desirable, but to be one of justice to those Who are 
now .ruled by no law applicable tp themselves.

If we, are to judge from the very feeble opposition that has been made to the 
introduction of the Act, it may be inferred that if will be well deceived by the 
public generally.
. I have not now time to go over .the question in detail, even if I  were better 

able to do so than I  really am ; but even if I had time, I could only express in 
other words, and with less force, what has already been so well urged in ffivour of 
the lex loci. I, therefore, consider it unnecessary to do more than express my 
entire concurrence in the veay ekborate and able Minute of Mr. Cameron. 
Since reading Mr. Cameron’S Minute, I have perused that of the Governor -̂ 
general, which is accompanied by a copy of Sir L- Peel’s letter on the same

1 4 . 4 V 3  subject.

Legis, Cons. 
58 Attg. 1845* 
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Lex Loci.
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subject, both fully concurring in the measure. The arguments advanced by the 
Govenior-general are so much to the point and are so conclusive, that to my mind 
they must carry conviction with them.

(signed) G, Pollock.
5 August 1845.

Legis. Cons. 
2 Aug. 1845. 

N o . 37.

Stat. 53 Geo. 3, 
c- >55. 33-

N o t e  by the Honourable Sir T . H. Maddock, dated 6 August 1845.

I  HAVE read the Minutes o f the Governor-general and Mr. Cameron on the 
Lex Loci Act. As the Governor-general wishes them to be sent home by to
morrow’s mail, I  shall not detain them to offer some remarks on Mr. Cameron’s 
Minute.

This may be done hereafter at leisure.
(signed) T. H. Maddock.

d August 1845.

Legife. Cons.
2 Aug. 1845- 

N o. 38.
Proposed Act for 
providing that reli
gious belief shall 
not affect the rights 
or property of the 
person entertaining 
such belief.

M i n u t e  by the Honourable F. dated 6 August 1845.

I f I have apprehended correctly the remarks contained in his Minute of the 
9th instant, Sir H . Maddock admits that the principle of the proposed law is 
essentially ju st; but he would not bring it into operation nntil a majority of the 
Hindoo people were converted to Christianity, “  oy until a considerable number 
of Hindoos possessed o f property to be affected by this measure had been 
converted.”

But i f  the principle o f the proposed law is essentially just, its Opposite, i. e. the 
principle that change o f religions belief shall cau^ forfeiture o f property, must 
be essentially unjust; and it is not reasonable to postpone the abrogation o f  such 
a- principle until its injurious effects have been exclusively felt, and when no 
ex post facto law can effectually remedy the evils inflicted by it.

Not only does justice, but consistency also, demand at our hands the enact
ment o f a law such as that proposed. The British Parliament has declared, that 
“  it is the duty of England to promote the interest had happiness o f the native 
inhabitants o f the British dominions in India, and that such measures ought to 
be adopted as may tend to the introduction among them of useful knowledge 
and of religious and moral improvements; and that, in furtherance o f the above 
objects, sufficient facilities ought to be afforded by law to persons desirous o f 
going to and remaining in India for the purpose o f accomplishing those benevolent 
designs.” It  must surely be the duty o f Government to protect from forfeiture 
of rights and property those who would otherwdse be subjected to it through the 
operation o f those very means which Parliament has sanctioned and enjoined.

Sir H . Maddock objects to the law under consideration, because “ the pro
portion of (Christian) converts to the grOat body o f the Hindoo community is 
small in the extreme among all but the very lowest classes,” *  and because “ it is 
submitted to the public at a time "^hen the miUd$ o f the Hindoos (o f Calcutta) 
are in a state of mnch excitement, arising from the injudicious (as he considers 
them) proceedings o f some mferionaries engaged in the education o f native 
youth ; and the general confidence in the establishments conducted by these gen
tlemen has been 8o much shaken,'and the Hindoos hate been so much alarmed 
lest their children should be taught to forsake their religion, that a great efl’ort 
has been made to establish a school, to be supported by Hindoo gentlemen o f 
rank and property, for the purpose o f excluding missionary teachers from the new 
seminary, and of drawing to it as many pupils as possible from the schools o f the 
missionaries.”

There seems to me some inconsistency in these objections. Sir H . Maddock 
objects, because the proportion o f converts to the great body o f the Hindoo 
community is small in the extreme. W ill he not object equally, or even more, 
when the proportion of converts shall have become large, and the Hindoos have 
consequently become “ much alarmed lest their children should be taught to

forsake

* la  a former part of his Minute he regards it as doubtful whether any petsons, even in our capital towns, 
have been converted, but those of the lowest caste, whose families possess little 01* no property.
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fotsake their religion ?” But waiving this, I  would observe that the eX?itelnent 
alluded to was caused by certain conversions which took place at least a month 
subsequently to the promulgation o f the Draft Act, in w'hich the proposed pro
visions were originally embodied; and that so far as this Presidency is concerned, 
those provisions contain only the law as now in force.

Similar causes of excitement are constantly recurring; and i f  the passing of 
the proposed law is to be declared for every such event, it is difficult to sayto- 
what indefinite period it may be postponed. I f  it be impolitic on this ground 
to pass the law now, it is probable that every succeeding year it will become
more so.

No. 3-,
Lfx Loci.

As respects the missionary institution alluded to, former instances of con
version have usually thinned the ranks o f the pupils for,a tim e; but the excitement 
has soon passed away, and I  am informed that from the time of its establishment 
to the late occurrences^ their numbers had been steadily and continuously in
creasing. Whether there is at this time any falling off in consequence o f them, 
does not appear.

Sir H.^Maddock has misapprehended the intent of the latter part of Sect. X L  
o f the Le.r Zoci Draft Act. According to his view of it, it would nnllify 
Section X II. of the same Draft ; whereas it  was .only intended to prevent a person, 
to whom the le:r loci had become applicable, from depriving others of property to 
which by their own law they Would he entitled.

For example: a Hindoo father dies, leaving two sons and a daaghter, having 
previously to his death becom© a convert to the Christian faith. By the Hindoo 
law, the sons would inherit the father’ ŝ property in two equal shares; by the 
English law, the daughter would be entitled to share equally with the sons; her 
claim would be baited by the provision in question.

By the Mahomedan law, the share o f a daughter is half the share of a son, 
whenever they inherit together. Supposing the daughter a Christian convert, 
her share by the English law would be half the Whole property, but under ,, the 
above provisions she would claim only the’ share allowed her by the Mahomedan 
law.

I  will not advert to that part of the Minute in which objections are urged to 
the provision in the new Draft for passing private laws, further than to remark, 
that I  believe we have all felt the gi-eat difficulty of this part o f the subject. By 
Section 13 of the Zoci Draft Act, all the questions contemplated it wefe 
left to the decision o f the Comrt of Appeal, and it,was at the urgent recommenda
tion of the Judges o f the Supreme Court that the present alteration was made, 
jf, by further consideration and discussion, a less objectionable method of over
coming the difficulty can be devised, I  shall deem it very satis&etory.

I  do not think any fresh publication o f the proposed ,pro visions is called for.
The Zer Loci Draft Act, in which they were originally incorporated, was published 
at Calcutta on the 1st February, at Madras op the 11th Felmiary, and at 
Bombay on the 2Qth ultimo, and doubtless appeared, ip all the native news
papers. I t  is not likely that we shall receive any fresh memorials on the subject, 
or, i f  received, that they will contain any new arguments against the measure.

As respects the home authorities, I  may ob^rVe, that the provtsioPs now stand
ing as Sects. 8 and 9 o f Reg. V lL ,  l832»p f the. Bengal code, were founded on a 
despatch from the, Honourable Court, dated 2 Februaiy 1831, and were duly 
communicated to the Honourable Court in a judicial de^atch, dated 3 .fannary 
1832, and drew forth no remark.

On the subject o f the Lex Loci Report and Draft Act, despatches were written to 
the Honourable Court on the following dates: 1 February 1841, 29 November^
1841, 17 March 1843; and replies received, dated 14 December 1842, and*
6 December 1843.

I  beg to draw your attention to the following facts, as contained in a Minute 
on Indo-British law, prepared by the missionaries in Calbutta in the year 1830, 
and submitted to the GoVemnaent of India With their memorial in May 184L

“  This being the general interpretation of the law in Bengal,,* persons becoming * Before the pass* 
Christians have never, to our, knowledge, thought it worth while to apply to the ing of Regulation 
courts o f law with the view of tecovering the property they formerly enjoyed. VII. of *832. 
Being aware that a legal decision would be against them, they have submitted to 
the total loss o f their property on embracing, the Christian faith, in preference to 
incurrin^g* the great expeiise of attempting to regain it in a court of justice
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acquainted with.
“  Thekem Dees, a Kayastha, the nephew o f Gurn Prnsad Babo, on becoming 

a Christian, was entitled to 5,000 rupees, ancestorial property, which was all 
relinquished.

“ Jagamaheen, a Radhi Brahmin, was o f a most respectable family. His rela
tions were zemindars, and lived near Barrackpore. The ancestorial and acquired 
property which he would have enjoyed before his death, W t  o f which he suffered 
the loss through becoming a Christian, is estimated by several Hindoos well 
acquainted with him and his circumstances, to have been at least 20,000 rupees.

“ A  man of the name o f Naraput Singh, o f the Brahminical c^ te , is the son of 
the late Paran Sing, who was a wealthy .zemindar, near Gyah, iti the province 
o f Behar. ' On his demise, his property (which consisted o f six mouzas, realising 
an annual rent of about 10,000 rupees) descended in the following manner; viz., 
three mouzas, producing 8,000 rupees a year, tq Naraput Sing, and the other tluree 
mouzas, producing a like sura, to tbe children o f his brother. Soon after this 
event, Naraput Sing came to Calcutta, and there embraced Christianity. This 
intelligence was no sooner communicated to his cousins, the other party included 
in his father’s will, than they seized upon his property, and have retained posses
sion o f it ever since, now upwards Pf 20 jmars* The Rev. Mr, Ward, one of the 
Serampore missionaries, advised with several magistrates on the subject, particu
larly with the Judge of the Court at Gyah; but being informed that according 
to the Hindoo law, as administered in the Provincial Courts, he (Naraput Singh) 
had forfeited all claim to his property, he advised him to submit to the loss, rather 
than eugage in a lawsuit, which must, according to the present- Regulations, be 
decided agaiiist him. H e has, therefore, now (1830) suffered the loss o f his pro
perty for the last 20 years, the amount o f  which, after deducting Government 
taxes, &c., exceeds 100,000 rupees, which he has forfeited merely for becoming a 
convert to Christianity. A t  present Naraput Singh is engaged as a native 
preacher in Calcutta, under the patronage o f the London Missionary Society; 
should it be considered necessary, the most indubitable evidence can be obtained 
to substantiate the above facts.

“  Besides these, Kashi Mittre, deceased, Kashi Nath, a Brahmin, and now em
ployed at the Baptist Mission Pjess, and many others, who lost considerable property, 
from 1,000 rupees to 3,000 rupees each, might be mentioned as instances in 
which the injurious consequences of the law have h^en suffered by Hindoos be
coming Christians.’’

I  will only add that a case occurred in the 24 Pergunnahs about a year ago, in 
which a Brahmin convert sued his brother for his share o f their paternal property, 
real and personal, under Sec. 9, Regulation V l l . ,  1832. The suit was terminated 
by a compromise.

' (signed) Ji'. Miltett.
19 June 1846. .

I  take the opportunity o f these papers coming again to me to make a further 
observation, which is, that however small the proportion o f Christian converts to 
the great mass of the population in particular places, their numbers are far from 
inconsiderable. In the Kishnaghur district, in Bmigal, they amount to about 
3,000; the same in Tanjore, in the Madras Presidency, and in the Tinnevelly 
district to upwards of 20,000.

(signed) F^Millett.
6 August 1845.

M inute by the Honourable F.

Legis.Cons. project has undergone the fiillest discussion, I  shall not consider it
a Aug. 1 8 4 5 . necessary to do more than offer a few general observations upon i t ; I  trust.

No. 3 9 . however, that the brevity of my remarks Will not be taken as the measure of my
L ex  Loci. ' sense of the magnitude of it.

As a member of the Law Commission and o f Government, I  have deliberated 
long and anxiously upon the subject, and the result has been a firm conviction 
of the necessity, the policy and the manifold advantages o f the measure. Should

the
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,tlie Draft ever be passed into a law, I  shall regard it as the commencement of a 
new era in our judicial administration.

I  entirely concur in the Minutes of the Governor-general and Mr. Cameron, 
including the, to my mind, complete and satisfactory answer of the latter to the 
objections urged by the Judges of the Sudder Court at Agra against the introduction 
o f the lex loci into the provinces. ^

The whole of my Indian life up to the period of my being called to the Pre
sidency was spent In the judicial branch of the service; but amidst the advantages 
I  have since enjoyed in the studies and researches to which I  was led by the 
nature of my duties in the Law Commission, and in personal intercourse with men 
skilled in European jurisprudence, I  have often been impressed with a painful 
sense of the deficiencies under which I  attempted to discharge the arduous and 
responsible .functions of a Judge.

The liberal education which the Honourable Company’s civil servants receive in 
England, and the course of instruction, including lectures on law, which they 
pass through at the East India College, so far tend to qualify them for the duties 
to which they are destined ; but from the moment of their arrival in this country, 
those who are eventually to become the administrators of justice are laid under 
no necessity to study any system of law, and very few spontaneously engage in the

• pursuit, perhaps none, to any considerable extent.
Bound as Judges to abide by the expositions o f the law officers in eases deter

minable under the Regulations according to the doctrines o f Hindoo and Ma- 
homedan law, in all other matters they are left, speaking generally, to their own 
uninstructed discretion ; and in addition to all these unfavourable circumstances, 
an officer, under the judicial system now prevailing in Bengal and Madras, is 
called to perform the duties o f a civil Judge o f Appeal, and regulator of all the 
courts o f origina.1 jurisdiction under him, without having himself previously tried 
a single suit, or transacted any civil judicial business, except in minor matters, in 
connexion with the office of Collector of Revenue. I  sincerely hope that we 
shall, ere long, see a remedy provided for all these evils. Never before did such 
ail opportunity offer, and if  lost it may never occur again.

W e have already conveyed to the Judges of the Supreme Court at Calcutta 
our thanks for the assistance they have rendered, and are prepared to render, in 
furtherance of this important work; and I  cannot help recording individually my 
grateful sense of their cordial and truly valuable co-operation.

Fortified by the opinions they have expressed, and adverting also to the origin 
o f the law which wdll be provided for India by this Draft, as described by Mr. 
Cameron, I  am inclined to think that at least the Law of Contracts* (perhaps 
with a few exceptions) might safely be made applicable to all the inhabitants of 
British India; when the digests shall have been prepared, enacted and translated 
into the vernacular languages, they will be much more accessible to the gteat 
body of the people than the Hindoo and Mahomedan laws in the Sanscrit and 
Arabic languages, and in point of compendiousness and arrangement the inferiority 
o f the former will be immense.

In the discussions on, this subject of the lex loci, remarks have been incident
ally made on the system of native education pursued by the Government. M y 
own opinion is, that a plan of education which excludes religious instruction is 
essentially defective ; but looking at the peculiar circumstances of this country, I  
,do not think that, consistently with a due regard for the feelings of the people, we 
could go further, at least for some time to come, than to open a, class for religious 
instruction in our schools for such of the pupils as might themselves desire to take 
advantage of it. To this extent I should be very glad to see a change o f system,

but

* Sir Francis Macnaghten, in his “  Considerations on the Hindoo Law,” speaking of the law of contracts, 
pp. 403, 404, says, “  I have merely given some of the leading texts which relate to the Jaw of contracts; 
and to my mind the system (generally speaking) appears to he rational and moral; no less moral, and 
possibly more rational, because it is in a great degree abstracted from the Hindoo religion,, and dependent 
upon others alone, upon principles which are universally admitted, which are inimitable in themselves, and 
which cannot hut be eternal in their dumtion.” And again,—

“  T h e re  are  certain ly  extravagances, although I  have n o t brought them  forward even in  this p a r t  of th e  
sy s te m ; b u t i f  apreraJence  o f common sense is to  be discovered in  th e  laws o f  the, H indoos,it m ust h e  
so u g h t for ill th a t portion  of th em  containing the  precepts by  w hich dealings betw een one m an  and ano ther 
a re  to  be regulated.” ‘

R egard ing  th e  sim ilarity  betw een the  M ahom edan and civil laws respecting sales, debtors and  bailments, 
see th e  P re lim in ary  R em arks to  M acnaghten’s “  P rincip les and Precedents o f M ahom edan Law.*’
• 14-. ' ' 4 X  ' ■ . ■
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but bearing in mind the uniform and explicit orders o f the home authorities on 
this subject, I  feel that such a step could not be taken without their previous 
permission.

(signed) F. Millett.
6 August 184.5.

H ome D epartm ent.— L e g is la t iv e .

No. 22 o f 1845.

To the Honourable the Court o f Directors o f the East India Company.

Honourable Sirs,
As promised in our despatch of the 6th ultimo, No. 19 o f 1845, we have the 

honour to transmit the accompanying correspondence with the Judges o f the 
Supreme Courts and other authorities, ftnd minutes recGrded by the Members of 
this Government, respecting the Draft of the proposed Act published on the 29th 
January 1845, for declaring the lex toci o f India.

2. W e  also transmit copies of the memorials which we have received froni 
certain H indoo inhabitants Of Madras and from the Dhurrwa Seebhaand other- 
Hindoos, also from several reveiend missionaries in Calcutta, commenting on 
Sections 11 to 13 o f the Draft Act, togethm with our* replies to the former of 
these parties.

3. These replies have led to some discussion at this Board, which your Honour
able Court will find in the minutes under transmission.

4. I t  is our intention to separate from the Draft Regarding the lex loci the three 
sections above referred to, aiid to embody them in a sepmate enactment.

W$ have, &c, 
(signed)

Fort William,
7 August 1845.

HarSnge.
T. H. Maddock, 
iP, MUktt

Geo. Pollock.
C. H. Cameron.

Legis. Cons. 
6 Sept. 1845. 

No. 4.
L e x  L o c i Act.

M inute by the Honourable Sir Herbert Maddoch, Knight,

I  SHOULD have wished, after reading the Minutes o f the Governor-general and 
the Members of Council on this subject to have offered some further remarks in 
addition to, and in some measure in explanation of, my Minute o f June 14th, in 
order that they might have been sent to, England along with all the other papers 
that were transmitted by the Precursor ” steamer on the 7th instant; but I  had 
no opportunity of perusing those Minutes in time to admit o f my doing so. The 
Governor-general’s and Mr. Cameron’S Minutes reached me the day before the 
mail Was closed; those o f Mr. M illett and Sir George Pollock did not reach me 
till it had been despatched, A  wish having been expressed in Council that no 
delay should attend the transmission, I  was compelled to defer writing anything 
more on the subject then, but hope to he  permitted now to record the following 
observations, in order that they may be forwarded by the earliest opportunity to 
the home authorities.

The Draft Act, published on the 25tb o f January 1845, provides that, “  from 
and after the —^— day o f — in the year 1845, the substantive law o f the 
place in the territories subject to the government o f the East India Company, 
Udtbout the local jurisdiction of Her Majesty’s Supreme Courts aforesaid, shall be 
so much of the substantive law of England as is applicable to the situation o f the 
people' o f the said territories, as is not inconsistent with any o f the codes of 
Bengal, Madras or Bombay, or with any Act passed by the Council o f India, or 
with this Act,”

W hat exact portion o f the law of England would have been introduced under 
such an enactment, it would be difficult to decide. The expression *‘so much of the 
substantive law- of England as is applicable to the situation <f the people,” is too 
vague to admit o f any certainty or uniformity in the inteipretation that might be 
given to it. But there would be introduced Some portion of the law of England

t o
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to be administered in all tbe Com*ts in all “  the territories subject to the govern
ment of the East India Company,”  and attended of necessity with all the forpis 
and technicalities of the law of England; for the Act contains no provision for 
simplifying the forms, or for getting rid of the technicalities of- the latv of 
England.

When the Law Commissioners, in 1840, made.their Report on the subject, and 
submitted their first Lean Lod Act, o f which the present Draft is a corrected 
version, they intimated their intention o f preparing a code or codes of substantive 
law, as the law to be administered under the Lex Loci Act, I t  might have been 
well i f  the Government o f  that day had intimated to the Law Commissioners that 
they would postpone the'consideration o f the Lex Lod A ct till it should be 
accomplished by the codes to be administered under it. Rut this was not done j 
and when the Draft A c t o f January 25th, 1845, was pnblished, Government had 
no intimation that the codes alluded to in 1840 Were completed, or in progress, or 
in any Way conimenced upon*

I  had, therefore, to consider what wonld be the effect o f the law proposed on 
the 25th of January last, i f  it should be enacted without any reference to the 
Codes alluded to upwards of four years before, and which Were to be reckoned a  
necessary adjunct o f this Act, but of the completion of which there was no 
indication.

The main objection that I  felt,'and still feel, to passing this Act, before the pre
paration of the machinery by which it may hereafter be made to work easily and 
equitably, was, that it would introduce, for a time at least, and in my opinion most 
unnecessarily, a complicated and abstruse form o f law, which, with oUr present 
means, it would be difficult, i f  not impossible, to administer, and this, too, when no 
pressing necessity could be shown,* and no reason was adduced why we should not 
wait till we could make the measure proposed to be effected complete and 
perfect.

I f  the first artificer in the world should ask me to purchase from him a beautiful 
and well-finished watch-case, for which he proposed to construct the most perfect 
set of works that art could accomplish, and on my declining the offer, should pro
pose to place in the case some oM-fiishioned works, that he acknowledged would 
not keep good time, but would cause trouble by their decayed state and irregu
larity o f movement, I  might promise to purcWe his watch-case, as soon as the 
new and perfect works were put into i t ; but I should be foolish to buy the case 
without them, or to'take it for use with works that would he of more annoyance 
and injury to me than to go without any Watch at all.

On similar grounds, I  objected to passing the Lex Lod Act, and it is to be 
remembered that when this measure was first proposed by the Law Commission, 
and a prospect was held out o f their future labours being directed to preparing 
the codes by which this preliminary measure was to be rendered complete, that 
learned body consisted Of three members and a secretary, besides the honorary presi
dent ; and when the Draft Act was published in January 1845, the Commission was 
reduced to one member without a secretary; and it was as much owing to accident 
as design that the Commission had not ceased altogether to exist. Such being the 
case, if, between 1840 and 1845, no progress had been made in the preparation of 
the promised codes, and, as far as lean judge from any information before Govem- 
mentj that had not been commenced upon, can it be thought surprising that 1 or 
any person should despair of their completion, and should conclude that if  the 
Draft Act of 25th January 1845 became law, there would follow all the e>il and 
difiBculties which nobody denies would attend the introduction of the forms 
and technicalities o f the English law into the Company’s Courts, and this for an 
indefinite period ?

The Governor-general Supposes that under this law “  the existing Eegnlations 
Would continue to be in force in the Mofussil, and the Regulation law would be 
administered with more simplicity and uniformity by displacing personal laWs, thnn 
it  is at present.”  This will be the effect to the extent prescribed in the A c t th a t  
is to say, wherever the provisions o f the law o f England are inconsistent with 
the Regulations or with the Acts o f thd Legislative Council of India. When sd 
much o f the substantive law of England as is applicable to the situation of the

people,

* There would have been no difficulty-in ascertaining the number of foreimers located in the interior, and 
the number of cases in which they ̂ d East Indians were Concerned in the Mofussil Courts.
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people, shall be also consistent with the law o f the Regulations, it  becomes, under 
this Act, the law of the place ; and to whatever extent, be it great or small, the 
law of England is thus introduced, it must come attended with its oWn forms and 
technicalities, till these shall be got rid of by some other enactment.

]\Ir. Cameron thus illustrates the effect o f this Act, as maintaining Regulation 
law, and introducing English law : “  But Statutes are needed to , say arbitrarily 
in what proportions the property of a deceased intestate shall be divided between 
his wife and children, in what number o f years a demand shall be considered 
state, in what number o f years uninterrupted possession shall grow into a title or 
defence.” ^

“  Where these arbitrary rules are already provided by the Regulations, as in the 
two last-mentioned instances, they will continue after the enactment o f the lex loci 
precisely as they now are ̂  where they are not provided by the Regulations, as in the 
first instance, they will be introduced by the lex l o c i which is to say, that cases 
for which the Regulations have no rule, will be decided according to the law of 
England, as far as it is applicable to the people.

Now, however willing I  am to introduce into our Indian legislature the equi
table principles o f English law on any points where our Regulations are defective, 
I  have an insuperable objection to the introduction into the Mofussil Courts of 
one tittle of the forms, and technicalities are so interwoven with the system o f 
English law, that without them it would in effect cease to be English law. The 
same equitable principles are to be found enunciated in the codes o f most civi
lized nations as in our own code. I f  the Law Commissioners had in this Act 
proposed only, until their code o f substantive law should be ready for enactment, 
to follow in certain instances the principles o f English law, discarding altogether 
the procedure of English courts of law, the objections to passing this Act would 
have been greatly diminished.

But it is argued that the present £ex Loci Act is not a final measure. It was 
declared at the time of laying it before Government to he intended to frame codes 
o f law freed from all objectionable forms and technicalities, to supersede, when they 
should come into operation, the use of the law o f England as now administered. 
I  am perfectly aware of such intention having been entertained, and I  am rejoiced 
to find that although, when this Act tras published, January last, there was not, in 
consequence of the Law , Commission being nearly dissolved, any Solid ground for 
expectation, that their intention could ever be realized, and 1 therefore discussed 
the merits of this Act as a measure standing by itself; there is now opening 
before iis a good prospect o f the accomplishment of the desired work at no 
distant period ; and I agree entirely with iSjr Lawrence Peel in his opinion of the 
expediency of postponing the enactment o f the hex Loci Act till that work is 
completed, and may form an aecompaniment to the Act. Sir L . Peel says : “ The 
Lex Loci Act, i f  accompanied by a digest of such parts of the English law as it was 
deemed expedient to introduce into the Mofussil, would introduce no difficulties, 
subtleties, or technicalities whatever. I t  is, in my opinion, indispensable to the 
success of this experiment, that a digest. should form a part o f it, which might 
readily be enacted.”

There can be no doubt that this is a wise and statesmanlike mode o f treating 
the question. When the digest or the substantive law which is to be enforced, 
under the Act comes before Government, we shall be able to  consider the two 
together as parts of one great consistent measure o f reform. W e  may, i f  we please, 
call the digest a digest o f English law, but it will in jreality be a digest o f law 
abstractedly, and is likely to be as exempt from the objectionable adjuncts o f 
English law as from those o f any other code. v

To pass this Act as a preliminary step, still seems to me to be altogether pre* 
mature, and not consistent with the object aimed at, unless soipe pressing neces
sity existed for such a departure from the ordinary course of legislation.

I  have urged before that no such necessity has been shown, and I  may now 
dwell with still more reason on the same topic. Then I  could not but regard the 
Lex Loci Act as a measure which, though not intended to be final, was very likely 
to be so. Now that we have the option of passing this Act at once, without the 
apparatus required to render it useful or beneficial, or if, waiting patiently till that 
apparatus is ready to accompany it, the necessity o f adopting the former course 
should be placed beyond all doubt before we are led to' Select it, our choice is 
between, on the one side, a written code o f the laws which we propose to give tq 
the people, expressed in plain language, with a form o f , procedure freed from the

iptricacjr
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intricacy and expenses o f the English law, and, on the other, so miich of the substan
tive law of England as is applicable to the situation of the people, as is not incon- 
sistent with any of the codes of Bengal, Madras or Bombay, or with any. Act 
passed by the Council of India, or with this Act,

This explanation of my views will show% that much of the objections which have 
been made to the arguments advanced in my Minute of June 14 are wanting in 
application. So far am I  from opposing the complete scheme of the Law Commis
sion, that I  think it does 'not go far enough; and I am happy to find Mr. Cameron, 
disposed to coincide with me in this respect. In allusion to the exception of the 
Hindoos and Mahomedans from the operation of the Zex Loci Act, Mr. Cameron, 
in his Minute, dated Augnst 1st, observes, “  This objection is, perhaps, too unqua* 
lified. JPerhaps the Hindoos and Mahomedans ought only to be excepted in 
respect of so much of their laws as is now administered them under the Statutes 
and the Regulations, and brought under the ley loci for the rest.’*

This sentence cannot be read without giving scope to serious reflection oh'the 
best mode of dealing with the rights of these classes on an occasion like the pre-r 
sent. Without pretending to decide w’hat was the abstract view taken of this 
subject by the Legislature in passing the Charter Act, ahd creating the Law Com
mission, there can be no doubt of this, that the further we can equitably proceed 
towards uniformity in our judicial institutions in India, the more fully we shall 
follow out the design o f the Imperial Legislature. The Law Commissioners pro
pose to except all persons not being Christians in respect of marriage, divorce and 
adoption, and all the native races of India in respect of any law or usage imme» 
morially observed by them. What is there more from which we can except 
Hindoos and Mahomedans? I  plead my ignorance for not venturing to answer 
this question myself; but Lwould suggest it as worthy Of submission to those high 
legal authorities, from whose labours w'e may expect a comprehensive digest qf laW 
for India. Exceptions so wide as to include cases of marriage* divorce and adoption, 
and all other cases which may be ruled by local law or usage, are as ample as 
Hindoos and Mahomedans now.enjoy, or as any people can claim to enjoy * and 
such being the case';, it is worthy of consideration whether there Will be any neces
sity to mar a wise scheme of general uniformity, by excepting Hindoos and Maho
medans from all other classes of men in. this wide empire; my former allusion to 
these classes being segregated from the rest of the people, by the' framers of the 
lex loci, as an objection, has, it is true, not met with any favourable reception. I  
shall nevertheless be happy to find that on a full and candid inquiry it may be 
found practicable to remove such an objection.

And I  would further suggest, that in framing the digest of law, we make pro-̂ - 
vision to allow the excepted classes to have their disputes decided by the general 
law, whenever they prefer it, to the laws or customs of their own sect; thus 
making all men subject to the same law, excepting when they claim exemption, 
and desire to have their cases decided by another law. Such a measure could 
hardly be considered an infringement qn any man’s rights, and i f  once introduced, 
will lead by certain though slow steps to the gradual disuse o f reference to the 
institutes o f Munnoo and Mahomet.

When we shall have given to, all men Who choose to avail themselves of it a 
plain and intelligible code of substantive law, providing for the easy decision of all 
ordinary disputes regarding rights and obligations, people in general will learn to 
be satisfied with the administration of such a law, and will in time cease to refer 
to authorities in which civil and religious duties are jumblesd togetlier in a manner 
so confused and intricate as to render them unintelligible, and oftentimes contra
dictory, excepting in those matters to which the prejudices o f sect and caste attach 
some degree of religious importance. In all the ordinary transactions of the 
world, as between man and man, people will learn to prefer submission to a known 
and intelligible code, made familiar to them by multiplied copies in the vernacular 
dialects, and by'the daily practice before their eyes in the courts of law,-to refer
ences to Pundits and Moolvees, for interpretations of the hidden mysteries, <jt the 
ambiguous import of the text of the Shasters or the Koran.

These suggestions carry us So far beyond the proposition before Government in 
the path towards the attainment of our object of ruaking our laws, as far as circum
stances will admit, applicable to all classes o f eur subjects, that, standing in some 
degree alone in my opinions on the subject now under discussion, I feel some 
diffidence in submitting to them what I  recommend is at least deserving of con-
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sideration; and i f  it should, after due deliberation, be considered impracticable, it 
will be satisfactory, both for us and for our successors in office, that the questions 
should have been discussed before they were decided to be impracticable.

16 August 1845. (signed) T. Maddoclt.

H ome Department, L egislative, No. 24, o f 1845.

To the Honourable the Court o f Directors o f the East India Company.

Honourable Sirs,
W E  have the honour to forward herewith copy o f a Minute recorded by your 

colleague, Sir Herbert Maddock, with reference to the several minutes transmitted 
to your honourable Court with our despatch. No. 22, dated the 7th ultimo, on the 
subject o f the Draft Act for declaring the Lex Loci o f India.

W e  have &e. 

(signed) H. Hardinge. 
T. H. Maddoclt. 
F : Millett.

Geo. Pollock. 
C. H . Cameron.

Fort William, 6 September 1845.
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SECOND s u p p l e m e n t  TO  A P P E N D IX  ATTACHED TO TH E  REPORT 

O N  C IV IL  JU D ICATU RE IN  T H E  PR ESID EN CY TOWNS, dated 

15 February 1844,

To the Honourable C. H. Cameron and J), Esquires, Indian
Law Commissioners.

Honourable Sirs,
T he Judges o f the Supreme Court of this Presidency have had the honour to 

receive from you a letter of Sir Erskine Perry, addressed to the Honourable the 
Governor of Bombay in Council, dated Malcompait, 22d May 1844. As this 
letter contains a reply to that portion o f my Minute of the I3th February 1844, 
addressed to you, which questions the propriety of adopting Sir Erskine Periy’s 
plan of' reforming the mode Of procedure in the Queen’s Supreme Courts o f 
Judicature in India, which plan he propounded in a Minute o f the 3d June 1843, 
addressed to the Law Commissioners, I think it necessary to submit to you some 
observations upon it. That plan is embraced in five propositions, stated ih the 
Minute, which are as follows:

1. A ll suits shall eommence on the personal application of the party to the 
Judge, bn oath i f  required, and a summons or capias shall thereupon issuo.

2 . On summons, &c., being served, the parties shall attend before' the Judge 
in open Court; and i f  any matter shall appear to be in dispute, a day shall be fixed 
for the hearing, and the proceedings in the suit regulated.

3. A ll evidence shall be given wind poce, and the parties in the suit shall be 
examinable on oath at any stage of i t ; but in Certain cases, to be regulated by 
the Judges, the presence o f witnesses and parties may bo dispensed with, and 
evidence may be received in a written form,

4. In every case the Court shall decide on the principles of law Or equity 
arising out o f the facts, without reference to tfie form n f suit.

5. A ll cases shall be decided on the merits, or adjourned till further facts can 
be procured to enable such decision.

O f these propositions, I  combated the 1st, 2d and 4th ; to the 3d, I  stated 
and entertain no objection. I f  adopted, it  Would be proper, however, to subject 
to  certain restrictions the right o f  one o f the parties to examine his adversary; 
unrestricted, it Would be turned to purposes o f vexation and oppreSrion.

The Judges o f this Court having embodied their unanimous opinions upon the 
subject o f law reform iu a Minute which was drawn up by myself, incorporating 
in it some important and valuable suggestions from Eir H. W . Seton, their next 
step was to propose to the Government that the Judges should frame a Draft Act 
in conformity with their opinions upon the reform proper to be adopt^, to be 
laid before the Government for its consideration. To this proposal a favourable 
reply was received. The Draft Act is now far advanced, and vrill shortly be laid 
before the Government and the Law Commission. The plan of this Act is one 
o f reform of the existing procedure. I f  the real defects o f  the existing system 
are remediable, surely it would be more agreeable to the cautious system o f reform 
which has prevailed in England, in all things to reform the old, than to try, as is 
recommended, a new system o f procedure. 1 think it right to express my opinion, 
in the first instance, that the defects imputed to the existing system are over
charged. Those imputed to the mode o f procedure op the piea side of the COurt, 
in the letter now under review, are, that “  essential facts are often shut out, by 
which many decisions pass irrespective o f the merits of the case.” That parties 
are often “ turned round on the pleadings,” or put out o f Court by a failure to 
prove a notice or siguaturo ; and that these instances are so many “  that every 
practitioner’s memory will furnish hhn with innumerable cases at the assizes 
where these things have happened and it  is added “  that the volumes o f re
ported cases are equally full of decisions where the interests of the suitors have
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been concluded for ever on some blunder or otlier o f their legal advisets, and 
■wholly irrespective o f merits.”

The reference here is not to Bombay, Madras or Calcutta, "but. to England. It 
is not shown how often these consequences have ensued in the Supreme Court at , 
Bombay, How they could occur in that Court to the extent Suggested, i f  an 
excellent rule passed by Sir Edward West be still in force there, I  am at a loss 
to understand, since under that rule and the lately enlarged powers o f amendment 
in the cases of variances between allegations and proofs, which I  take, it 
for granted are in force in Bombay, the Court would be able to obviate the 
greater part of the imputed miscarriages. That rule provides “  that the Court 
may at any time before or at the trial of any cause, amend any formal errors o r , 
mistakes in the plaint upon such terms as justice may require.” And it is added, 
that “ the above rule shall be considered to extend, in particular,, to cases of con
tract in which too many parties may he joined as plaintiffs or defendants, i f  the 
Court shall be o f opinion that the defendant has not been misled by the mis
take, and that justice will in the particular ca$e be obtained by the amendment.” 
I f  a pleading be defective and he demurred tO, the p&rty is always, permitted 
to amend, if  he will swear that he ha$ any nterits. The technicalities of special 
pleading sometimes, not frequently, however, produce expense, by giving rise to 
demurrers on points of form, and it is a serious evil, hut one not irremediable. My 
own experience bere, first at the bar, and afterwards on the bench, and for nearly 
sixteen years as a constant attendant on courts of justice in England, both at the 
assizes and in London, enables me to say, first, tliat at Calcutta, during the whole 
period that I  have been conversant with the business of the Supreme Court, failures 
on points not going to the merits of the cause are of very rare occurrence indeed. 
M y memory supplies me with no instances o f any decision against the merits on 
such grounds; it supplies me but with two instances o f a pnrty pleading a plea 
not applicable to his alleged ground of defence ; in those Cases' the Attorney had 
put the pleas on the record without consulting Counsel. . But I  have every reason 
to think that there were no merits in either Case to be excluded. As to England, 
my experience enables me to say that the number of sucb failures is very small 
indeed, proportionably to the whole number o f causes. The comparison must be 
made between the whole number of causes and the causes in which such failures 
take place. I am not defending the continuance of the causes which lead to such 
failures; a remedy may and ought to be applied to them- It  has been erroneously 
assumed that in the Supreme Court o f this Presidency, justice is often defeated 
by reason of errors o f procedure. It  haS even been Supposed tbat ejectment 
suits were in danger o f being defeated here by outstanding terms. Outstanding 
terms are not in use here, and I’Urely are they in use in Commercial places. The 
change in the law as to variances has almost put an end to failures o f the kind 
imputed. A  failure to prove a potice or a signature, a failure to lay a foundation 
for the reception of secondary evidence, may occasionally exclude some facts from 
being in evidence, a failure ascribable in general to the negligence o f the party. 
But this may be remedied by an adjournment o f the cause. I f  the law does not 
now give full effect to such a remedyj ample powers of adjournment, and still 
more ample powers of amendment than now exist, may be conferred. No change 
is. proposed in the rules o f evidence; therefore whcrexer the rales, of evidence 
exclude the truth now, they would equally effect that exclusion under the new 
system ; • and amendments in the law of evidence, even to the reception o f the 
evidence o f the parties, are as easily applicable to the existing system as to  any 
that could he substituted for it. The objections above referred to are applied only 
to common law proceedings. To the proceedings in suits of equity the objections 
are different. The length o f the pleadings in equity suits is. a serious evil. To 
make the remuneration o f the practitioner depend on the length o f the proceedings 
is a mischievous practice, and should be corrected. The emoluments o f attorneys 
are not high; but it is required to place them, as to this, on a different footing.' 
The nature o f the remuneration should be such that it should not be more burthen- 
some to the suitor than is necessary for the required Object. I t  is immaterial 
whether certain suits be instituted in a court o f law or a court o f equity in con
sidering the question o f their reasonable cost. Many o f them are o f  a nature to 
require time and repeated adjournments, from the length and intricacy o f the 
accounts or transactions involved in them, the exact nature o f which is often 
unknown to both litigants. Such suits, if  instituted, whether the examination be 
by witnesses BiW or by written depositions, whether the inquiry be conducted
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!n Court, or before the Master, cannot biit be long in duration, and heavy in Second Supplement 
expense. Where both parties are honest and wise, the investigation of matters of Appendix to the 
mere account is referred in referrible cases. The mere substitution of one form of in̂ ths
procedure for another will not, in the cases under consideration, prevent the cause Presidency Towns, 
being both long and expensive. The very nature of many suits renders it indis- 
pensably necessary that there should be pauses, and long pauses, in the conduct o f 
them. A  man alleges a case of spoliation, or other case of secret fraud, the cir«- 
CuTOStances of which are not clearly kpown to him, though the fraud or spoliation 
is on strong g '̂ounds o f probability believed. 'The fraud or spoliation may not 
have been committed by the party sued, though he may be answerable In respect 
o f property affected by it. The very nature of such a case, not an unfrequeht one, 
renders it impossible to have the cause decided at one hearing-. The plaintiff must 
■often allege his case conjecturally. The defendant must have time to consider thb 
case, inquire into circumstances, deliberate on his answer, and prepare that answer 
with thought and care. A  examination alone would ’ neither be bene-
frcial to tlie plaintiff nor fair to the defendant. The answer, when obtained, throws 
new light on the plaintiff’s case. He amends it, and asks a further answer. This 
anay, again, be such that the plaIntilS with a view to new or fui-ther relief, may 
think it the wisest Course to amend. A ll this would take place in the so-called 
natural mode of procedure. Finally, all the knowledge that either side can gain 
from the other being" obtained, it is to be considered whether the evidence sc 
furnished be sufficient, and time must be had to consider whether Rie plaintiff will 
proceed with or abandon bis suit, or Seek for further evidence ; all these necessary 
pauses may be opprobriously termed delays, the word beiUg understood in an evil 
sense; but it is obvious that such padses are essential to the safe conduct o f such 
investigations. Even under the most simple mode of prCeednre, before a lay 
•Judge, adopted by the parties, without legal advocates, or settled, foims of pro?- 
cedure, with confrontation and ioral pleading, and with ho precedent or rules 
bind or govern, the course of inquiiy into a transaction o f this ciiaraCter w'ould 
assume a shape little different from the one supposed, and in which delays analo
gous to those occasioned by amendments would he indispensable. The evils 
imputed to the equity courts are generally overcharged, because a comparison is 
instituted between a mode of procedure applicable to comparatively simple casOs 
and one framed te  meet those of the greatest complexity. W e  pyopcsed to resort 
in equity to Summary procedui-e in simple eases, and to regular procedure, in 
others; the real objection, asitappears to us, being the indiscriminate application 
o f regular procedure to aR oases. The sumBiarj procedure, where it has been 
adopted, as in bankruptcy and in some cases of equity jurisdiction, has been suc
cessful, and we are not disposed to reject the benefit of this experience by any 
alarm at the statement that summary suits last for 20 years in Prussia.

On the plea side delay is not imputable. Whatever be the defects Of the pro
cedure there, it need work no delay. , A  plaintiff sometimes does not press on Ms .
■suit, hut he cannot be long delayed *a its prosecution. That ;saits even on the 
plea side are expen^ve, I  admit, but not to a degree exceeding the expenses o f 
similar suits in English Courts, or in other Courts in this country trying causes 
o f equal magnitude, or in most colonial eourts elsewhere. It is not shown that 
under the proposed new system the cost o f  a suit would be reduced, And it appears 
to me to he quite an erroneous view of the sulgect to attribute the cost o f a suit 
on the plea side to the form of procedure. Except in special cases, where the 
service of process, the travelling expenses o f witnesses, or the execution of com
missions at a distance cause great expense, the larger portion of the cost o f a 
.suit is in the remuneration of professional agency. Sir Erskine Perry appears 
to think that this would not be diminished under the system which he recom
mends; he says, “ I  entertain, indeed, a strong conviction that the existence of 

, a simple system o f procedure would open a mUch wider field for forensic talent 
and employment than at present. The elicitation of truth amidst conflicting 
statements, the clear exposition o f principles from -circumstances immersed in 
,matter, and the logical reasoning required fo bring these px*inciples within the 
rules o f the law, are operations that will be so immeasurably better conducted by 
men trained in legal science and controversy at the bar than by the common herd 
o f mankind, that it seems to me clear their services can never be dispensed with ; 
and i f  so, all that money now $pent in useless procedure wilt form a larger ftjoftd fo r  
their employment.” One o f my objections is> that the costs would frequently he 
incx-eased by the necessity of .resorting to mofessional agency ip the preliminary
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Second Supplement proceedings before tlie Judge. The expenses o f "witnesses and o f the service of 
to process would not be affected by die change; the expense o f pleadings is trifling.
Judicature in the except as it includes fees to counsel, and the counseFs whole receipts would not 

be diminished; nothing then would remain but the fees o f court. Now, it is 
not contemplated that the costs of maintaining the Court estabiishnients by the 
new system should be thrown upon the Government instead o f upon the Suitors. 
I f  the Govemment is willing to ease the suitor by taking a portion, o f this charge 
on itself, it would, no doubt, be a considerable relief, but that relief would not 
be the consequence of the substitution o f one system of procedure for another. 
It  has not, indeed, been attempted to be shown that the proposed scheme would 
diminish the costs of a su it; my own belief is, that it would enhance them.

Reference has been made to the Small Cause Court at Bombay. I do not 
doubt that this Court has worked well, and I  should he exceedingly gdad to give 
my assistance to the working of a Small Cause Court on the same plan. I t  has 
this advantage over other Small Cause Courts, that it has Judges as highly 
qualified as those who preside over Courts which try the causes o f the more 
affluent. I  think this a great advantage, and^the Judges o f this Presidency have 
offered to procure it for suitors by giving tbeir services as the Judges of a Small 
Cause Court. But the Small Cause Court at Bombay is not conducted upon 
the plan recommended in the propositions W’hich I  combated. I t  does not appear 
to differ from other Small Cause Courts, where the procedure is according to the 
course of the common law, except in this, that the parties are examinable, and to 
this I  never stated any objection. Sir Erskine Perry states, that during’ the time 
he has known it, no decision has passed there except on the merits. I  believe 
the same may be truly predicated of many Small Cause Courts in England, pro
ceeding according to the course of the common law,, the chuses being o f a simple 
kind, and the appropriate-pleadings presenting little difficulty. The difference in 
our views, however, respected not the best mode o f trying’ small causes nor 
pauper suits, hut the propz’iety of superseding, by a plan which he suggested, the 
whole civil procedure of the ,Courts on all sides o f them, and without exclusion 
of any causes from its operation. In the Bombay Court there are pleadings; 
an officer is interposed between the Judge and the suitor ; he acts as the legal 
adviser o f both parties; he puts the pleadings into their form; the errors are 
considered as official mistakes, and are corrigible; hut the experience of the 
success of such a Court so proceeding, as to simple cases, affords no answer to my 
objection to the adoption o f the five propositions above enumerated. These did 
not recommend the mode o f procedure prevailing in the Small Cause Court, but 
a different mode of procedure, which "w’as termed “  the natural mode,” consisting 
o f a preliminary examination into the facts Of the ease, and a partial decision on 
them, and then, ,“ i f  there appeared to he a cause of action,” a regulation of the 
form\of procedure, which regulation was to follow such investigation. This plan 
was to be applied to all causes iudiscriminately, one effect o f which would be 
the abolition of a Court, the excellence o f which was admitted on all sides for 
the piu’poses to which it was limited.

The propositions to which' it is assumed that my objections applied, are thus 
stated in the letter to the Bombay Government. The following thi-ee articles 
form the basis of the system o f procedure ’Ŵ hich I  ventured to propose, and which 
the Law Commission also adopt as tlie rules of practice for their proposed new 
Court:—  '

1st. wocc examination of witnesses as the general rule.
2d. Examination of parties to the suit.
3d. Appearance o f parties before the Judge in the first instance, and oral 

pleadings undet the authority o f the Court.

The propositions to which my Minute referred are those which I  have set 
forth in the commencement of this letter. They appear to me to be far from 
identical in meaning with the three propositions lastly enunciated.

To oral pleadings and the appearance of the parties before the Judge, in the 
sense in which the Law Comnrissioners recommended tkeui, I  then offered no 
objection; although I  entertain objections to both, because it was my object to 
discuss merely the propriety of adopting the propositions which the Minute con
tained. In one sense, every thing that a litigant utters before his Judge, may be 
termed an oral pleading ; but the Law Commissioners, in recommending a resort 
to oral pleadings, declare in favour of tlie pi’inciples on which that form of pro
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<5edure is based, 'wbetner the allegations be delivered orally or in writing. H ie  
strictures contained in the following passages from the Minute struck at the prin
ciples o f the science, its aim at separation o f the law from the fact, and its effect in 
bringing the allegations down to certain and definite disputed points. “  In repro
bating equity practice, however, so strongly as I  do, I  by no nleans wish to have it 
supposed that I  desire to supersede it by that of commpn law, or to make special 
pleading the channel for bringing controversies before the Court. On the con
trary, I think it Avholly unshited to the country. A  creature of English lawyers, 
and arising out of the simple vivd voce pleadings of suitors at the bar, it has shaped 
itself at home into perhaps not an ineligible mode of trying certain questions, bub 
wholly with reference to the peculiarity of the tribunal before which it is employed. 
A ll the rules of special pleading which have been frame! with reference to any 
definite object, have had in view the separation of the law from the facts, so as to 
enable the former to he disposed of by a tribunal sitting in one place, and the latter by 
a different tribunal sitting in another. The facts having to be tried by a jury, who 
are collected at some trouble and expense from different parts of the couni7'y, and 
who can only he held together for a limited period o f time, it naturally became an 
object to reduce the issues to be tried to the narrowest possible point on which the 
parties could be content to fght the question. Juries also being composed of men 
caught at random, and in whom the accomplishment of reading even was not cOn’- 
sidered a sim qua non, it became further desirable not to complicate the record, oU 
bother their brains with more than a single question. Hence, the various rules 
having these objects in viewi But it is needless to observe on the total inappli
cability o f any one o f them to a Court which Combines the provinces of a judge 
and jury, to a Court permanently fixed, which has no duties to call it away to 
private business at a distance, and which may sit de die in diem, to dispose of eveiy 
question that may fairly ai-ise in the case; to a Court, finally, composed of educated 
lawyers, who, it may be taken for g-rantcd, would not object to a party bringing 
forw'ard his case on a double aspect, i. e. in two dilferent forms. When such a course 
is legitimately founded on the facts. The application o f special pleading to the 
trial of facts in this country, I  believe to be in its results as follows r that often the 
true point in dispute is not elicited at n i l ; that often the law and the facts are se 
jumbled up togetbet' that a hasty decision is called for from the judges on the 
former, and which after being pronounced, it is too much to expect Aom the falli
bility of human nature can easily be made to appear wrong to the tribunal who 
pronounced i t ; lastly, that when it does enable cases to be tried on the merits it 
condemns the losing party to 1,200 rupees costs, and that even when he does not 
defend the action at all, it condemns him to 450.” Such Were the views enter
tained, as to the origin and Operation of the existing system.

1 proceed to point out other differences between the two plans; viz. that now 
under consideration, and recommended by the Law Commissioners, and the one 
originally proposed in the five propositions. The Law Commissioners propose to 
proceed experimentally. No probationary schqine Was recommended in the 
minute. Their Court would have jurisdiction at the outset over common law 
causes alone. The other plan would have embraced all suits Of whatsoever cha
racter. The Law Commissioners follow the general plan of averment first, and 
trial after. The other proposes a preliminary trial prior to the framing o f the 
allegations. The Law Commissioners do not propose to confer on the Judge the 
power of prohibiting a suit or a defence upon disbelief of the honesty of either. 
Sir Erskine Perry contends that this power ought to be conferred. Lastly, the 
Law Commissioners do not recommend that a party may sue for one thing and 
recover for another, or that a defendant may plead one legal defence and prevail 
on another not pleaded, or plead a legal defence, and prevail on an equitable right 
disclosing itself amongst the evidence, which would be the necessary consequence 
o f the other system, but only that the legal right of either party shall not be sub
jected to the risk of failure through erroi’S in procedure.

My objections are then stated thus : 1 st. H ie plan proposed is not applicable
to Calcutta, because it throws additional duties on the Judges, and their time is 
already fully occupied.”  Hiis was npt alleged as to mere oral pleadings, or, the 
appearance of the parties before the Judge. Tbe Judges of this Presidency pro
cured an Act to be passed enabling them to sit apart in cases where before that 
A c t they could not do -so, and they then wrote tothe Government, stating that 
they thought they should be able by a division of their judicial labours to give 
the attendance o f one of their body as a Judge of a Small Cause Court. The
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Second Supplement proposal that one Judge should sit alone to try all causes, has not their concttr- 
nê o'rt'cn civV^^ rence. The Court in civil cases performs the functions o f a ju ry ; and it may 
Judicature in'The questioned whether the abridgment in any way_of these functions is a step in 
Presidency Towns, the right direction.

' ~ “  2d. The plan requires a Judge o f higher qualities than can be found; and
even the highest qualifications would not be sufficient to ensure success, because 
such Judge would have too much power.”

The first part of this objection was directed by me, and confined to the hypo
thesis of the exclusion o f professional aid ; which hypothesis I  did not adopt.

The last part of it is a distinct objection. W ith  uncontrolled professional aid,
. a Judge of high attainments might work the plan efficiently ; but with professional 

aid, I  cannot understand how the plan 'would work satisfactorily, unless the manage
ment of the cause was left uncontrolled. T o  enable the Judgd to control the 
management in such a case, is to confer a dangerous power, too great to be gene
rally entrusted, odious in its character as repugnant to the free Spirit of English 
institutions, and one not likely to be acceptable to British subjects, including a 
bar and attornies, whether in England or India. A  failure by the Judge in such 
an instance of control would Subject him to obloquy and derision. To these 
evils w'ould be added in most cases delay, expense and inconvenience, arising from 
preliminary proceedings incurred before arriving at the stage where suits now 
begin, viz. the filing of the plaint. This is thq substance o f my objections on this 
head, which in the condensation of them are not accurately Conveyed.

■ Another objection o f mine is stated as follows :

“  3d. Equity would be administered blindly and erroneously> because the Judge 
would not be certain that all the facts were before him" My objection was that the 
facts would often not be evolved on which the e<juity ought to be decreed. This 
objection applies to the proposal, that the Suit may be instituted for one purpose, 
and a recovery be had for another. I f  this were to be the rule, then no doubt it 
would be necessary to abolish special pleading, and to leave the allegations of 
either party at large, instead of reducing them to precise issues; for there would 
be no advantage in bringing the allegations down to a point, i f  evidence not per
tinent to the issue were, admissible.

The objections o f mine, arranged as the 5th, 6th, 7th and 8th in the classifi
cation of them in the letter before referred to, are put forth when arguing on the 
hypothesis of the exclusion o f professional agency; That exclusion, I  observed, 
would multiply error and uncertainty, and so increase litigation, which increase 
also would spring from the inability to resort to the opinions o f counsel. The 
reference to Courts proceeding according to the dictates o f natural justice, equity 
and good conscience, iS merely illustrative; I  never thought or asserted that it was 
proposed to work any change in what is termed substantive law, but only in 
procedure; nor should have been suspected o f confounding distinctions so ele
mentary.

M y objection that the system introduces a violent change is met thus : “  The 
objection as to the inability to introduce the scheme gradually and without violent 
change has been so completely anticipated by the cautious provisions e f the Law 
Commission that it is unnecessary to notice it  further.” It  Was refcommended in 
the Minute to abolish the whole existing procedure, without option to the suitor, 
without experimental trial. The Law Coftimissioners recommend the creation o f a 
new Court upon their plan, confining its jurisdiction in the first instance to common, 
law causes, with the option to the suitor to use the old procedure by resorting to the 
existing court; their recommendation- is n.'ot eljeCtionable on this ground, but the 
cautious provisions o f the Law Commissioners, instead o f removing, add weight to 
my objection. , . •

It  is nowhere said by me “  that the natuial mode o f procedure iv ill not enable 
the facts of each case to be brought before the courf.” Sir Henry Roper having 
stated his fears that Sir Erskioe Perry^s plan, i f  ado|)ted, would, by its effects on 
the profits of professional agents,, deprive the parties o f their assistance, I  ex-, 
amined the probaHe operation o f that system under either nspect, stating at tlie 
same time my belief that such consequences would not result, at least at Calcutta. 
Supposing the parties to be deprived o f such professional aid, I  said the proposed 
procedure would fail in many cases in bringing the facts, and the law appropriate 
to the facts, correctly to the notice of the Judge 5 but on the ether hypothesis <of
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the existence of such professional aid, I  raised no such objection ; my objections Second SuppUment 
in that case were, that i f  the management of the procedure rested with such civV ^
agents as I  thought it ought to rest, then a needless, inconvenient and expensive judicatme in ihe 
preliminary proceeding in a suit would take place, of no benefit to the suitor; Presidency towns, 
but that, on the other hand, i f  the management were to devolve on the Judge, it — 
would inspire jealousy and dissatisfaction ; his errors would be viewed with very 
different eyes from the errors of a Judge deciding in the present mode, and that it 
would be a coume at Variance with the freedom of action which the spirit of our 
laws encourages.

I t  is conceded that, i f  deprived o f professional aid, the Judge would often pro 
nounce law of a worse quality, that is, error, there being 110 degrees as to the 
qualities of law. The objections which I  stated "to the plan, in this aspect of the 
 ̂case, are not met.

It. is therefore incorrect to state that I  assume that the “  natural inode'’ will 
not elicit the facts in either case.

The rules of evidence properly forbidding the introduction o f proofs irrelevant 
to the points in issue, it could rarely happen, if  the rules o f pleading he main- 
tamed, that ail the facts connected with a new case, of which facts in evidence 
might open a view, would he elicited. Independently of the dangei’S of surprise, 
and that fraudulent parties with some sinister object might present their case not 
in its true light, there would in every case be the uncertainty whether facts did 
not exist of which the party might not know the importance on the legal or 
equitable bearing of the case, and it could scarcely ever be safe to pronounce a 
•decision on a case o f a different character from that of the one presented originally.
These were my 'objections, not that it was recommended that law as well as equity 
should give place to the dictates of each Judge acting according to his views of 
natural justice and equity. This ease is merely glanced at as an element of uncer
tainty in cases Where such a rule prevails.

I t  remains only to consider the answer to my objection that too much power 
would be conferred on the Judge. It  is said, in answer to this, the Judge may 
now nonsuit ; lionsuit he cannot„ unless the plaintiff choose to Submit. The 
plaintiff may and does frequently refuse to be nonsuited; and i f  he choose to he 
nonsuited, be may sue again and again. Over the defendant the Judge has no 
power o f control, unless application be made to his favour, ,aS to plead Several , 
pleas or the like ; when he may impose terms. There is not the le^st res^nblance 
between the two cases. The truth of all the facts in the plaintiff’s ease is as^ 
sumed when a nonsuit takes place on the ground that he has not established s, 
legal right to sue. I t  is proposed tlmt a Judge not believing thC facts which, i f  
true, would give a right of action, should not allow the suit to be instituted. By 
parity of reason, i f  he suspect, or, which is the same thing, believe, on a part 
hearing, a defence to be' fraudulent, he must refuse leave to plead, This at 
least is what I  infer fiem the following passage in the letter :̂— In the 
majority of cases, say five out o f six, in which recourse is had to courts o f 
law, the resistance o f  the defendant is founded either on want of means or 
the desire to stave o ff the claim for a time by reliance on the laŵ s delay.
W ith resjDect to such cases, I  apprehend tlmt it can hardly be disputed 
that too great facility cannot be afforded to pMntifis to enforce their legal 
claims; and that no evil Can be incurred, but, on the contrary, great ad
vantages to public nmrality, by withdrawing from dishonest or tricksy de* 
fendants all opportunity of defeating their opponents by chicanery. This class 
o f cases, therefore, presents no difficulty as to their being disposed of in the 
first instance, by the appearance of the parties before the Judge, without any 
preliminary expense.” This might he so i f  the dishonest defendant admitted 
himself dishonest,.and submitted to the Claim, awed by the presence o f the Judge.
I  think there is no giound for supposing such a result. A  plaintiff brings an 
■action on a written instrument, purporting to be signed by the defendant ; the 
parties are summoned; the defendant says it is not his writing, and signed with
out his authority, and denies the contract. The Judge di^elfeves him ; the 
defendant offers to prove at so; is the .Judge to say, “ I will not give yon the 
opportunity; you shall not by your -dishonest conduct harass the plaintiff?” Is 
not this in effect deciding the cause at its very outset ? Put the converse; the 
Judge believes the defendant; is he to dismiss the suit on his impressions? fe f it 
cannot be said in  either case that the cause is heard unless each party has the 
right o f bringing- Ids witnesses ; then, i f  this be conceded, they will .come with
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Sicond Supplement their witnesses, counsel and attorneys on the preliminary investigation. Their 
to Appendix to the neighbours may suspect the nature of the case, may even know how the truth is ; 
jlfdicam're Judge can know nothing about it. H e must not act even on private infor-
Presidencyi owns, mation, but only secundum allegata etprobata; to permit it to be otherwise would 

give rise to the most foul suspicions, and would often occasion the greatest abuses. 
The cause must either be decided then, or left to be brought in the usual way on 
the parties’ statements o f their rights. I  am at a loss to understand how the 
Judge can distinguish between the real and the alleged facts, without in effect 
adjudicating upon them, and how this can be done with a view merely to deter
mine how the alleged facts shall be stated. I t  cannot be certainly known till the 
facts are all known, whether a defence is dishonest or bond Jide ', it may be sus* 
pected. The administration of an oath to either party as to the truth o f his case, 
affords practically little security against vexatious or dishonest litigation; this 
practice does prevail in many cases. In the Ecclesiastical Court each party, may 
compel the other to swear to the truth, or his belief in the truth, o f his allegations. 
In practice it is of little or no avail; a fraudulent defendant put to his oath gene
rally does not hesitate to support his fraud by perjury; a fraudulent plaintiff, if 
put to his oath, would seldom hesitate to swear to the truth, or his belief in the 
truth of his case. Upon a confi-ontation, even, and a public examination, with 
cross-examination to boot, the result would generally be false swearing, positive 
contradiction, conflicting statements; 1 he Judge might suspect where the truth 
lay, but he cOuld have no such conviction aS would justify him in acting on his 
impressions. The only course to be adopted would be to proceed on the state
ments of either party, aS at present, with a view to the hearing. I have no 
knowledge wdiether Sir Erskine Perry’s observations on the character of causes 
be correct as applied to Bombay, but they do not correctly describe the causes 
which are heard before us at Calcutta as defended causes; most o f these, from 
whatever motives the claims or defeuoes may spring, are difficult o f decision, from 
the great conflict o f testimony in them; and it would be impossible for any Judge 
to disjjose o f them by any investigation short of regular trial. In  ex-parte cases 
it would not be safe to dispense with a trial o f  the plaintiff’s title and claim to 
damages. It is obvious that in no case would the plaintiff be wholly saved the 
expense of a suit, even where the defendant meant not to dispute aUy part of the 
plaintiff’s demand, since the plaintiffhnust needs have a suit instituted, the plaint 
prepared, and the process o f the court awarded against the defendant before he 
could lay a foundation for a judgment; he Would npt, of course, forego the power 
over his debtor that a judgment would give him. This preliminary expense would 
not be saved by the new plan, nor do I  see any prospect even in such a case of 
its being materially reduced; the mere expense of drawing a plaint would be 
spared, nothing more, and that would be balanced by the new sources o f expendi
ture before alluded to.

The Law Commissioners’ recommendations are now urged on the Bombay 
Government by Sir Erskine Perry. I t  detracts, in my mind, much from the 
weight which I  should otherwise give to his recommendations, that he views them 
as substantially the same with the mode o f procedure which he recommended. 
I  do not intend now to discuss the soundness o f their views as to the general 
fusion o f law and equity; as to the preference oS assessors to juries, or as to the 
propriety of giving an appellate court a discretion to decide otherwise than 
according to law. Without discussing these and some minor points o f detail, on 
which I- differ from them, I  must, with unfeigned respect for their opinions, state, 
that I believe their recommehdations as to oral pleading, the framing o f writs, 
and the power of demurring and pleading simultaneously to the same pleading, 
would all be found inconvenient and mischievous in their exercise.

Some inconveniences, in my opinion, are inseparable from bringing the Judge and 
the suitoi’s into close communication before the hearing of the cause. These have 
not place, or, at all events, iii a less degree, if, as at Bombay in the Small Cause 
Court, an officer of the Court, and not the Judge, act us the professional adviser 
of the suitors ; it is to the application o f either system to Cases where the necessity 
for it does not exist that I  object. I  think there are no grounds for supposing 
that the facts w'ould be better elicited, or the pleadings more skilfully framed 
under the new system. I believe it to be of very rare occurrence, that that which 
the party means to advance as his case is mistaken by or not revealed to hiS pro
fessional advisers. Its truth they cannot always know, nor would the Judge be at 
all more informed upon the point, or have better means or more ability to discover
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it. The inquiry is not at this Stage into the truth of the facts, but wheiher all 
facts the client should allege .are alleged. I t  is in my opinion an incoi-reCt suppo
sition, that the Judge in general would frame the proceeding’s more skilfully than 
counsel. In simple cases no error does or can creep in without the most culpable 
carelessness j and such errors are of such exceedingly rare occurrence, that they 
cannot furnish gi’omrds for a change attended with many serious inconveniences. 
Nor would tlie devolution, of such business On a court necessarily in every case 
guard against similar risks. In complicated cases, an action is rarely brought 
into a Court without the previous opinion o f counsel upon it. N  ow if it could be 
safely assumed that advocates are always inferior in diligence, quickness, learning 
and sound judgment to Judges, it might be contended then that errors would be 
less fre^ent i f  the Judge did the preliminary w'ork which now falls to the advo
cate. The bar in India, however, stands to the-, bench in India, in no different 
position, as to the above qualifications, from that in which the bar in England stands 
to the bench in England, where the superiority is by ho meaUs always on the side 
o f the court over all barristers. It may, I  think, safely be predicted that there 
would be no such blind confidence in the Judge, that a patty having a claim to 
enforce, would be content to attend alone, and state his case to the Judge, Oust
ing to his penetration and skill. He Would come in the majority of cases attended 
by his counsel and attorney. The Judge would not always be able to hear his 
application the moment he was ready to make i t ; other claims would be under 
consideration. Some cases would require to be adjourned. New attendances 
would be the result; occasionally there Would be arguments and the citation o f 
authorities, attendances to remove the impressions Of the Judge, and to correct 
the mistakes both o f fact and law into which he- would npt unfrequently be in 
danger o f falling. I f  the Judge, thinking the action untenable, dismissed the . cash, 
an appeal would lie, and pending the apjreal the plaintiff might lose his evidence, 
or the defendant become insolvent, Or leave the jurisdiction ; the very publicity o f 
the plaintiff’s proceedings would bei a warning to a fraudulent defendant to go 
out o f the jurisdiction. Even after the Judge had settled the plaint to bis own 
satisfaction, it would be sometimes necessary to consult with counsel Whether the 
plaintiff could safely ptooeed With the record in that state. The Judge’s pleadings 
being demurrable, and Judges not infallible, and clients and their advisers nOt 
cringing or timorously Complaisant, the Judge’s pleadings would be oecasionally 
laid before counsel for approval; but when these sotirceS of expense and delay 
were exhausted, new ones Would open. No succinct and printed form Of Writ 
would there be at hand which Would merely require to have a few blanks filled in 
and to be sealed; a special writ, reciting the whole plaint, must be framed in the 
office in evejy case, which would require in the majority of cases to be translated; 
and often several copies must be made. The expense of this would be con^der- 
able. The delay Would often fie attended with most serious consequences; eVery 
party who could afford it would certainly attend by counsel on tlie second afqJear- 
ance, and it would rarely be safe for . either party to come so unattended. T'hen 
would come applications to excuse attendance, moved on affidavits. How easy it 
would be to allege the causes admitted as grounds o f excuse, and to support such 
by affidavits, it is sujmrfluous to point ouE These applications would be resisted. 
Motions for attachments against absent parties would be frequent; these motions 
would be resisted; the expense o f forcing attendances w ould be- heavy; imprison
ment for contempts frequent; there would be danger, from the full communication 
of. the case o f each party to his opponent, that peijury and forgery would even 
more abound than at present, and that attempts would be made to intimidate or 
corrupt witnesses, whose names would probably transpire. On the other, hand, 
the anticipated advantages are expedition, a more accurate knowledge of facts, 
and a more skilful pleading o f those facts, resulting, as it appears to me, from the 
presumed superiority o f the Judge over the professional advisers of the party; an 
opinion, if  entertained, imfortunately too flattering of the. industry, quickness, dis
cernment, learning and skill of Judges, who would, under the plan proposed, be 
called upon to show themselves- at once good attorneys, good advocates and good 

. Judges.
•The proposed resort to oral pleading is considered to be a return to a former 

practice of the English Courts. The Judge, however, never framed the pleadings 
o f the party, or directed the framing o f them, when what is termed oral pleading 
was in use. The practice of it is to be learned only from the Year Books. The

Lord
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earliest Year Book goes not further back than the reign of Edwai’d JI
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Second Supplement Coke says, “ It is wovtliy of observation, that in the reigns o f Edward II.,
to Appendix to the Edward L, and upwards, the pleadings were plain-and sensible, but nothing 
RejJort on Civil curious, evermore having chief respect to the matter, and not to forms of Words ; 
Pre4denĉ -Towns even in those days the forms of the register of original writs were then 

 ̂ “ ■ punctually observed, and matters in law excellently debated and resolved.” I t  is
said by Lord Hale in his History of the Common Law o f England, that in the 
reign of King John, “  we find frequently, in the records o f his time, fines imposed 
pro stultiloquw, which were no other than mulcts imposed by the Court for bar
barous and disorderly pleading; and from whence afterwards that common fine 
arose -pro pulchre placitando, which was indeed no other than n fine for want of 
it.” “  In the reign of Edward Third,” says Lord Coke, “  pleadings grew to per
fection, both without lameness and curiosity; for then the Judges and professors 
of the law were excellently learned, and then knowledge nf- the law flourished, j 
the Serjeants of the latu, 8Cc., drew their own pleadings.'' Hence it appears that 
the Judges fined for unskilful pleading, instead o f aiding parties to plead: that 
pleading reached its excellence, its brevity and regard to substance, when serjeants, 
&c., drew the pleadings; and its decline is attributed, by Lord Hale, in a great 
degree to the over-nicety of construction o f words by the Judges themselves, in 
Avhich, indeed, he says, the counsel participated. I t  is obvibus, therefore, that 
pleading may be reformed by referring to the ancient models o f brevity and pre
cision, without devolving on the Judge the duties which then fell on the advocate. 
Expedition was no result of oral pleading. On the contrary, imparlances were its 
fruit, and some delay must necessarily result from it. I t  is not my intention to 
enter upon an investigation of the origin o f pleading, in what courts it first had its 
rise and came to perfection; ■ nor of the origin and early nature o f juries ; nor of 
the distribution and despatch o f business in the courts of the kingdom at those 
early times; but it is sufficient to say, that I  believe Sir Erskine Perry’s facts, 
on which he supports his theory as to the System of pleading in a passage which 
I  have before quoted, are not only not suppofted by, but are at variance with, th© 
best historical accounts we liave o f the history o f the Common Law o f England.

Court House,
22 February 1845.

I  have, &c.

(signed) Lmrence Peel.

To the Honourable C. H , Cameron and Daniel Eliott, Esqrs., Members o f th©
Indian Law Commission.

Supreme Court House, 14 February 1845.
Honourable S ir s ,

I  HAVE had the honour, as well as my learned colleagues, the Chief Justice aud M r. 
Justice SetoH, to receive from you a copy o f the letter of Sir Erskine Perry, Puisne 
Justice o f the Supreme Court o f Bombay, o f date the 22d May 1844, addressed 
to the Governor in Gounc.iI of that Presidency; and the learned Judge having in 
that letter observed on the minute o f Sir Lawrence Peeh the Chief Justice o f 
the Supreme Court here, o f date the 13th February 1844, which minute was 
stated in the letter of the Judges of this Court to your Honourable Board o f that 
date to contain the opinions o f  Us all upon the matters it referred to, I  think it 
right that your Honourable Board should be in possession o f my individual views, 
stated by myself, upon the subject of that minute, and the learned Judge’s obser
vations. In concurring in the. statement that Sir Lawrence Peel’s Minute 
embodied the opinions o f ns all, I  intended to state that it did so in all that was 
material to the questions raised; and to that opinion I  adhere.

I  think, it may be proper to preface the expression of my reconsidered opinion with 
an avowal which may lessen its weight with such as are more disinclined to be ranked 
among the laudatores tempofisacti than I  am; namely, that in the course of now not a 
very short life, during which my attention, however imperfectly, or with results of 
however little value, has been pretty constantly tuimed to affairs o f a public nature and 
to questions of law, I  have never observed any total abrogation, or even very sweeping 
reform, o f what has been established for ages in matters o f government legislatiom
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or jurisprudence, which I did not think I  could trace, even in the minds of men 
o f learning and ability, either to an imperfect consideration o f the actual result and 
mode of operation o f existing institutions, or a dangerous love of novelty, or an 
ill-co.nsidered aim at what was mistaken for simplicity, but would be found to be in 
truth the mother, i f  not itself the essence, o f practical confusion. I  confess, there
fore, that 1 have approached the question yaised by Sir Erskine Perry with great. 
distrust j and my opinion must accordingly be taken with this allowance by such as 
think aft alldwauce necessary in this respect. , .

Ŝir Erskine Perry comiftences by observing, that “ one of the ‘most valuable 
boons which it lies within the competence of Government to confer upon this 
vast country consists un the esta-blishment of a rational, intelligible system 
o f law, founded upon the fixed principles which eftter more or less distinctly 
into every scheme o f jurisprudence, and adapted to the habits and customs of the 
different'elasseS o f the community, and that in the two systems of law dispensed 
by the British in India, namely, by the Supreme Court? at the Presidencies and the 
Company’s Courts in the MofuSsil, there appear to be- defects o f sucfi magnitude 
and importance ns to render either of them incapable , of rendering that service to 
the community which is predicable of- a rational well-constructed code.

In paragraph 2 it is said that “  such a syStenj,”  by which I. presume is meant 
“  a rational well-constructed code,” “  administered on simple rules of procedure, 
may be safely affirmed to bd the most potent instrument w'hich a conquering nation 
possesses for securing the confidence and preserving the allegiance of its conquered 
subjects.” * ’ * . , ■ '

A  rational and intelligible system of law (and every system to be rational must 
be intelligible) for the administration of justice in matters of civil right, must be 
adapted to the habits and Customs o f eve^y community which it affects; for out of 
their habits and customs arise many o f their most important civil rights. I f  incoii- 
venient, they may be altered by law like other civil rights.' They are part of the 
objects, not the means o f administering justice. I  am not,-aware -of any essential 
defects in the system of law dispensed by the .Supreme Courts',—̂ and in the 
Mofussil there is no system cf law. A' rational and wdl-etinstriccted code of laws is 
a thing which, not being of an imaginative frame of mind, I  can form no con
ception o f it till I  see it, i f  by that is meant a new invention to be framed by 
learned and speculative men. But I  am quite certain,that no spch invention can 
be framed by human intellect which shall -be adapted to the habits aud customs of 
any community. The laws of every country grow up with the habits of the com
munity. The most important part o f them, the lex non scripta, or wfiat by English 
lawyers is called the Common Law, is nothing else than -its customs, which the 
other part of the laWs, the lex scripta, or the body of the enactments'of the Legis
lature, has occasionally endeavoured in particular parts-to settle, to correct, to 
improve or to abrogate, as the necessities arising in the progress of society 
appeared to require. Such laws, therefore, cannot but be adapted to the fiabits aftd 
customs of the community,-since they have grown out of them, and are in truth 
the written as well as the unwritten declaration o f them; not'a. system which seeks 
upon some imagined principles to correct or remodel them, or to sutetitute others 
in their stead. :A  learned man, who would-sj'stematize tbem^ invents nothing, but 
arranges what he finds established; This was done.at Rome by the private lawyers, 
Gregorius and Hermogenes, and under the .authority of th© emperors, i. e. of the 
•legislature under Theodosius and Justinian. So in England the law a's declared 
by the decisions o f the Court;?’ has been compiled and arranged under its different 
heads by Plowden, Fitzherbert, and Comyn and Viner, &c. But neither the 
Roman lawyers or emperors; or the English lawyers, invented or suggested any 
thing, but arranged in a more or less perfect and Systematic form what they found 
to be established as the rules of the law. Their compilations were digests of the 
laws as they stood, not newly invented codes.

The customs of nations Which concern the relations of domestic life, as marriage 
and concubinage, the relation o f father and child, of guardian and ward. Of 
master and slave or servant, may be peculiar to the nation or the'part of the globe 
which it inhabits. Thus they were in many respects different in ancient Rome 
from what they are in modern Europe. - They are different in Europe from what 
they are in Asia.' They are different among the descendants of the ancient 
Persians who inhabit Asia from those of the Mussulmaun inhabitants of Asia, and 
the tiindoos, as are those of the Mussulmauns and Hindoos from each other. 
The rights of succession and tfie religious creeds aud observances are also different ; 
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Second Supplement among which latter are to be ranked the distinctions of caste among the Hindoos, 
to Appendix to the These customs and customary rights must be considered sacred by a just conqueror, 
Tj . __ / ,...i continue to preserve their hold upon the manners and happiness

of the people 5 and his laws, i f  just laws, will protect them from violation. . But 
the relations and rights which arise out of the dealings and transactions o f life in 
the common intercourse o f society, classed by the Roman lawyers under the heads 
o f contracts, quasi contracts, delicts and quasi delicts, or the equitable .liabili-, 
ties incuiTed by indirect or unintentional wrongs, are so much founded in the 
essential notions of justice and right common to all mankind^ that the ancient law 
of Rome in these matters wall be found to be very nearly the same with that of 
the nations of Europe and Asia at the present moment. The^ Mahomndan law 
upon these questions is said to be copied from the TheOdosian code,, and certainly 
most of the precepts of the Hindoo law upon them are contained in the Digest o f 
Justinian. These laws upon these subject? ate so much the same with the law of 
England, that 1 do not just now recollect an instance bf its being necessary to 
resort upon any of them to any doctrine of Mahomedan hr Hindoo law, in deciding 
a dispute between Mahomedans and Hindoos,' exce’pt upon matters of prescription 
or pledge, which being every where matters o f  p'ositive regulation, must be different 
in different nations, and the conveyance of land and other immoveable property, to 
which among Asiatics the feodal principles o f the law o f England cannot apply. 
The wisest conquerors and those w'ho succeeded the best w'ere o f opinion that the 
best and most effectual means of securing the confidence and obedience o f the eon- 
qxiered was the establishment among them of a good system ■ o f .law well adminis
tered. But they introduced no new codes, but administered justice in Britain 
according*to the Roman law hy 'Roman magistrates, and the actions and process 
o f the Roman law, so that any one who reads Bracton will see that in contracts, 
quasi contracts, delicts, and those equitable liabili lies styled by the Roman lawyers 
“ quasi delicts,” in all matters not feodal, the common law o f England is founded 
on the Roman law, learned fey our Bi'itish progenitors from the Romans themselves. 
Nor in the' system of law which they administered, or the constitutions or forms of 
their Courts, did they concern themselves with the habits and:customs o f the con
quered community; well knowing that .good la^s well administered are, with the 
exceptions ’!  haye mentioned, suitable to:the habits and customs o f every commu
nity} and adjudicate justly upon all the rights which arise from those, habits and 
customs, and which are consistent with good morals.

Sir Erskine Perry observes, that in the English^law “ the careful record of cases 
upon every doubtful point which some hundrqds.of years have accumulated affords 
a ‘ precedent on the file,’ or a rule to be adduced by analogy in every ease that 
arises, and, the Judge in delivering such a rule is seen not to be following the 
dictates or caprices o f an arbitrajy will, but, to be adoxinistering the language of 
the law. as laid down by a superior authority.”  This description o f the delivery of 
the rule by the.English Judge, which is perfectly correct, and coincides very much 
with .Montesquieu’s, seems to embody the perfection of a Corpus Juris practically, 
unless the rules are bad rule's. What follows o f the delay, vexation,' expense and 
technicalities .which it is said so often interpose to prevent the decision proceeding 
on the merits of the ^ase, and the ilppOssibility o f making the rationale of such 
results (ifratiouale there be) intelligible to a nation o f foreigners, which combined 
make the English system o f Igw, in the present form, even less capable than the 
Mofussil system of I’elidering those services to the community, which, as above indi
cated, “  a soundCorp'Ms Juris is capable, of affording,” I am compelled to dissent from, 
as in my opinion founded in mistake ; but it is enough to say that it is not proved; 
and i f  it were true, it would not lead to very clear conclusions to consider the mode 
qf applyinĝ  a systepi as part of thê  system itself The form o f a writ does not 
constitute an essential part o f a Corpus Juris. It  is a material adjunct to the 
systeni, and may he so framed as aptly or inaptly to carry the system into effect. 
Bat Sir Erskine Perry goes on to remark, that “ the mode o f administering the 
law (in the Supreme Courts)*is as costly, complicated and dilatory, as the natural 
system o f the Mofussil is otherwise.” A ll this, o f costly, complicated and dilatory, 
is without the statement o f any facts' by which it is proposed t© justify i t ; and I  
understand the cost and delay of cases in the Company’? Courts at leas,t to equal 
those in the Supreme Courts, with a material difference in the satisfaction afforded 
to the suitors; and in considering this charge o f expense and delay in the adminis
tration o f the laws o f England, which can no longer be classed with the bomplaints 
o f common and uninstnicted persons, since it is preferred by such high authosity,
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it were , •well to remember what very intelligent and learned men, Blackstone and 
Montesquieu, have recorded as their opinions upon the necessary structure of the 
laws of a wealthy and highly civilized people living under the protection of a just 
Government. “  This care and circumspection of the law (o f England) iri requiring 
that every complaint be accurately and precisely ascertained iii writing, and be as 
pointedly and exactly answered, in clearly stating the- question either o f law or of 
fact, iri deliberatively resolving the former after full argumentative discussion, and 
indisputably fixing the latter after a diligent and impartial trial, must be owned to 1 
have given handle in some degree to those complaints, o f delay in the practice of 
the law which are hot wholly without foundation, but are greatly exaggerated 
beyond the truth. * * * ^  Some delays there certainly are and must unavoidably 
be in the conduct of a suit. *  *  *  These arise from liberty, property, civility, 
commerce, ,and an'extent o f populous^territory. ** * ^̂ * * In Turkey,” says Montes
quieu, “ ■where. little regard is shown to the lives or property of the Subject, all 
causes are quickly decided. The Baslia, on a summary hearing, orders which 

' party he pleases to be bastinadoed, and tlien sends them about their 'business, but 
in free states the trouble, expense and del îys of judicial proceedings are the price 
that every subject pays for his liberty, and iu'all governments,”  he adds, “  the 
formalities of law increase in proportion to the value which is set on the honour, 
the fortune, the liberty and life o f the subject.

“  The Law Commissioners have addressed themselves to this subject, (i. e. the 
simplification of legal procedure) by treating of the fundamental distinction in 
English practice, betwnen the administration of law and equity; and as the rigid 
distinction between these two is a favourite ‘ idol of the tribe’ with English law
yers, the Commission have shown, at considerable length, and, as I  conceive, with 
complete success, that this peculiarity in the administration oT justice, fraught as 
it is with so much of the delay and pxpense alluded to above, is most easily to be 
abolished in the case o f the Buprenie Court in India.”

“  Sir La'W'rence Peel,”  the leariied Judge adds, “ has carried out these views 
still further, (App. p. xlvii.) by indicating, in detail, how Wveral of the distinct 
branches of equity could at once be 'placed within the jurisdiciiori df a court 
o f law.” , ’ t  . ■

M y respect for the learned Judge,’ and the Law Commission whom he cites, is 
such that I  am compelled to attribute ft to hay own obtuseuess of i'ntelleet, that 
I  cannot see how any person acquainted With the practice' .in EngKsli courts o f 
law and equity can fail to dis êover that this jaecnliarity which ai’ose ,in England 
from accidental causes— t̂he rigid adherence of the common law courts to their 
own rules, and their defence o f them as connected, as they truly in a great mea
sure were, with the liberties of .the country, and the encroaclung spirit o f the 
civilians and the clivu’cĥ  backed by .great forensic learning; and the mutual 
jealousy of both* parties— has. contributed mOre to the singular perfection "of the 
English law, and the certainty with which it is administered, and tbs celerity and 
cheapness o f common law proceedings, and the infrequency o f lawsuits, compared 
with the vast multitude of, civil relations, o f  contracts, of injuries, and of equitable 
liabilities, which subsist in so populous a country, and.amOng a people so advanced 
in civilization, in wealth and in commerce,, than the most refined invention of the 
ablest speculator could have done of promised to do. -

The learned Judge adverts to a confusion respecting - vyhat he calls the ambi
guous term equity, and the cloudy notion which prevails nr the world at large as 
to its meaning. But that ambiguity and cloudy notion not having any place in 
the mind of any moderately instructed English lawyei*, it is unnecessary to notice 
them here. Suffice it to say that the questions of disputed right which ai’ise in a 
civilized community may be classed, under twO general heads; those which con
cern the ordinary and daily transactions o f life. Which are o f constant occurrence 
and easy investigation, and demand a prompt decision; and those which arise 
out of complicated and lengthened transactions, which are of-more rare occureence, 
which demand a protracted investigation, reiterated inquiry by the Judge, a carp
ful and deliberate consideration* on his part, a decision extending over maqy 
points and various relations, and affecting, it may be, numerous parties.

Jn the note appended to the 11th paragraph, the learned Judge states correctly, 
that “  the administration of law and equity by different courts is peculiar to 
England ,' for although a similar distinction existed at Rome under the terms Jus 
chile and Jus honorarium, these branches of the law were not administered by 
different Judges, The Praetor both gave actions, which were qf the em l law, and

14. . 4 -Z 2 - t * decreed
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Second Supplement decreed interdicts and other equitable remedies.”  The Roman law, as a science, 
tu Appendix to the embraced two subjects, Rights and Actions. Rights were regulated partly by 

the Jus civUc and partly by the Jus honorarhi7n or Prsetor’s edicts, which were 
laws issued by the Praetor, and acquiesced in by the Legislature. In  like manner 
the remedies were of two sorts; the Actiones o f the ancient- law, and the remedies 
introduced by the Pr^tor. W e  know vei^ imperfectly the practical mode in 
which the Roman law was administered. How they proceeded with either descrip
tion of causes; what was the authority and jurisdiction in the trial of.the Pnetor, 
and what the power o f the Judices,— in different desferiptions o f cases vie do not 
accurately know; but we know that the modern nations of Eutope who have 
adopted the Roman law'as settled by Justinian, have, with much less practical 
success than has attended the English method, referred both description? o f causes 
to the same tribunal, to be tried by the same description o f process, upon libel and 
exceptions. The nations who have adopted The law settled by Justinian .as that 
to which they gave tlie name of Lex Communis, or -the Common Law , are, I  believe, 
the continental nations o f Europe, and the.-Scdts in„matters not fepdal. But it is 
otherwise in England, the direct authority .of the Roman law having ceased in 
England during the reign o f the Emperor Theodosius the Second, and the English 
having steadily resisted the introduction. o f what they called the Roman law, 
namely, the law settled by Justinian,— the unlearned not knowing that their 
common law was already moulded after the Jus antiquum, which existed at Rome 
before the time of Theodosius. ' The lawyers o f England, thereforej resisted the 
introduction of the forms o f process handed down by the common law, whether ac
curately copied from those used by the Roman lawyers cannot be certainly known ; 
but it is probable they, at least, very muqb resenrbled them; and the churchmen, who 
were the civilians, were obliged to pretend to' a 'distinct source o f jurisdiction to 
enable them in a separate court o f their ovm tq deal with cases o f those descriptions 
which they very wisely saw the course o f proceeding in the English courts disabled 
them from doing complete justice in. The Jealousy of the law coqrts, and the 
confidence reposed in them, much to their honour, by the Parliament and the 
people, made it necessary for the new cohrt o f  the Chancellor to abstain from 
pretending to administer, the lam, and he declared therefore .that he dealt in 
nothing but what he called equity, which he pretended to distinguish from lam; 
and that his only, or at least chief means o f arriving at the truth in  these cases 
was through the conscience o f the party whose conduct or whose right was called 
in question. Iii his assumption of this which was supposed a limited and ex
traneous'jurisdiction; the courts ,of law, with some occasional and partial, oppo
sition, acquiesced, aud it  being found, as the affairs o f society became more com
plicated, that the cases increased with which the courts o f • law could not deal 
satisfactorily, and which the Chancellor, with his more lengthened proceeding and 
more deliberate investigation, could thoroughly unravel and justly decide, he was 
permitted to monopolize a large description of cases, to the great advantage of the 
suitors.

I f  the separation between courts o f equity and courts o f law is to be done 
away with, one of these courses'must be resolved on: either, 1st, To abandon 
the due investigation o f complicated transactions, and such as have extended over 
long spaces of tim e; or, 2dly, To abandon the prompt decision of ordinary and daily 
transactions, rendering a horse cause, as anciently before the Court o f Session 
in Scotland or the Parliament of Paris, >a species o f suit in Chancery; or, Sdly, A  
common transaction o f bargain and sale, an account extending pver several years, 
a complicated trust, by which the affairs of many different persons are required to 
be administered, and various other matters of difficult inquiry and decision must 
be all tried in the same manner With a .cause in a Court of Requests, by which, i f  
justice could be administered between the parties, ho point of law can be declared 
from which any man practising in the court may be able to advise a future client 
whether to institute or whether to defend any subsequent suit. Their attachment 
to ancient forms as well a sto ancient p r in c ip le s ,quality more valuable in courts 
of justice and in the character o f a people than some modern philosophers, who 
are not aware of the mischiefs of a departure by a free state from the mores mâ  
jorum, seem willing to allow— led the English courts o f law to adhere to ancient 
forms and rules which in some cases prevented the easy and perfect administration 
of justice. This threw another class o f  cases into the Court of the Chancellor, not 
as being in their nature such as to require the protracted investigation to which 
his mode of proceeding was adapted, but such as demanded a species of redress
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which the ancient forms o f courts o f law did not enable them to afford. This no Second Supplement 
doubt was a defect in the Structure of those courts. On the other hand, the pro- to Appendix to the 
ceedings in courts of equity are trith as little doubt capable o f some material 
improvements. The defects in the courts o f law cause an unnecessary'delay and Presidency Towns.
expense in some casesj-which, but for those defects, might be disposed, of in the ____  ,
same manner, as other cases which concern the ordinary and simple and daily 
transactions of life. The want of thqse improvements in courts of equity causes 
somewhat greater delay and expense than are quite necessary to their duly pro- . 
ceedingin the causes proper to their investigation. It cdnnot be. reasonable upon 
those accounts to bjreak up and demolish venerable institutions, wliich have ad
ministered justice hithertC in the most civilized, the freest and the wealthiest 
nation of Europe, with a degree of accuracy, and precision which has never been 
known in any other country in .the world, for the purpose of substituting what is 
called a natural, hut which is, in-truth, a mde, untried and ill-digested proceeding, 
suited, as it appears to, me, only to .a state o f society little Eidvanced from bar
barism. Surely it were wiser to leaVe the essential distinction between what Is 
called equitable jurisdiction and legal jurisdiction where it is— to correct defects 
in the procedure in equity ' r̂here it may l»e done'with safety-^ and to extend the 
powers and amend the process of courts o f law, wtere a deficiency in those respects 
is the only cause which compels the parties to resort , to equity— the case being- in 
its nature fit to be investigated and decided at law. '

I t  is a mistake, which I  must express my surprise that the learned Judge should 
have fallen into,- to assert that ” Sir Lawrence Peel in his Minute has carried put 
still further the views o f the Law Commission tp abolish the fundamental. dis
tinction in English practice between the administration o f law and equity.”
Nothing, I  can aflSrm with certain'tyj. was further from- the intention with- which 
that Minute was framed by Sir Lawrence Peel, and acquiesced ifl ky Sir Henry 
Seton and myself; and I  cannot avoid' saying that the Minute distinctly and 
unequivocally declares our opinion that that fundamental distinction ought not to 
be and cannot safely be abolished.

The suggestions o f that Minute, -#ith regard to.itaprpvenients in the adminis
tration of the lawv are confined to the follo-^ng heads;

1. That the substance of the system of special pleading is well calculated '
for a court constituted like the Supreme Courts of Judicature on their plea 
sides, but that many of it’s technicalities of after-growth are not necessary to 
be retained. " , . . .

* f
2. That an equity suit aims at too much in aiming at setfling all the rights 

between all the parties interested to any extent in the subject-matter of the 
litigation; and that in courts constituted like the Supreme Courts of India, 
much may he’ ddne in the ^-simplification and improvement of a system of 
equity which it  has not hitherto been found practicable' to eifect in England.

3. That some caUses which are now confined to the Ectdesiastical or 
Admiralty sides o f the Courts, might -with advantage be transferred to the 
Plea side.

4. That that part of the jurisdiction of equity which arises from defects of
the common law, may be done away with by enlarging the powers o f the 
court on its Plea side, and remedying some defects of the common law;, and 
thus expense and delay be saved to the suitors. ,

Lastly. I t  is stated that a large portion of matters Will still remain subject 
to equitable jurisdiction, and suggestions are offered for simplifying in Some 
respects the practice in equity. .,

How it should be supposed that a Minute expressing these objects, and confined 
to them, should either be intended to carry out, or should in feet carry out Views' 
o f  abolishing in the Supreme CourtSrin India the distinction in English practice 
between the administration of common law and equity; I  know-net. 1 do not 
complain of a misrepresentation vchich I  know to have originated in mistake; but 
it is necessary I  should protest against it, because it is directly opposed to the 
opinion I  have entertained since I  first became acquainted, early in my profes^onal, 
life, with the essential distinction between the results o f the mode in which civil 
justice is administered in England by separate courts of law and equity, and in 
Scotland by one court exercising a mixed jurisdiction administering both,

14. 4 2 3  I  practised,
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I  practised, as a young man, in the Court o f Session' before I  was called to the 
English bar; aud after several years’ attendance on the Court o f King’s Bench 
and on the Northern circuit, finding that my private affairs required a longer 
residence during the year in Scotland than was consistent with the professional 
life of an English lawyer, I again returned to the Scots bar; an^ during all the 
time I had not infrequent opportunities of meeting some o f the greatest lawyers 
of their time at the Bar o f the House o f Lords upon cases appealed from the 
Court o f Session. M y own opinion w’as confirmed by theirs, that the excessive 
length o f the written and printed pleadings and arguments in that Court, the 
consequent expense and delay o f the proceedings, the indistinctness with which 
priiiei;^es of law were frequently applied to the fqcts elicited, the difficulty of 
finding fixed and naked rules o f law established or admitted^ the frequent and, 
not seldom, the wide differences of opinion among the Judges, were all to be 
attributed, in great measure, to the mixture o f the jurisdiction o f a court having 
to deal with complicated transactions extending over a great length of time, 
involving the unravelling, and adjusting long and- intricate accounts, or arising 
out of trust and confidence, to all which cases justice requires that rules of 
investigation and decision shall be applied, suitqd to the particular nature and 
required by the particular difficulties o f the case, with a jurisdiction having only 
to deal with transactions of bargain and sale, letting and hiring, borrowing and 
lending, and other ordinary contracts and liabilities, thfi? facts o f which are thoroughly 
investigated at a sitting, and th,e rule of- law applicable to them generally pro
nounced at once without any doubt or hesitation, or i f  any such doubt arises, 
the question of law being fully discussed- in one argument by counsel, and settled 
by a short deliberation of the Judges in their closets. The habits o f mind gene
rated by the one and the other of these"judicial occupations are extremely different, 
and the occupations being confounded, it is found that the habits o f minds, not 
o f unusual perspicacity, become so too, neither exhibiting the pi’omptness and 
certainty' required hy the one jurisdiction, nor the patience and deliberation 
required by the other. But a still more material evil was seen to exist in the 
proceedings of the' Court o f Session ; nauaely, that this mixture o f jurisdiction 
rendered the process the same ip cases essentially differing in their nature, and 
requiring methods of investigation wholly different. There seems to be in the 
provisions and practice of the law of Scotland relative to actions no other defect 
than this, that whatever be the nature of the right in question, or o f the investi
gation which its ascertainment demands, the • --of proceeding must be the 
same ; all actions, with the exception o f a few summary actions in some special 
cases requiring the immediate interposition o f a judge Or magistrate, and some 
five or six. brkves of inquest issuing from Chanc'ery—being actions by summons, 
which, whether they-be petitory actions, whose object is tO establish and enforce a 
right, o f what nature soever it may be known-to the law —or for the
restoration of the lost possession o f lands or moveables— .declaratory, for the 
finding and declaring the exist^ce ■ or non-existence, o f a lawful right o f what 
-nature, soever, without any petitory or possessory conclusion, must all be brought 
before- the Court by a summons, in which the plaintiff, there called the pursuer, 
sets forth, not in technical language, the nature, extent or grounds of his com
plaint or cause of action, and thq conclusions which by law he is entitled to deduce, 
accompanied by a Citation to his adversary to appear.

To this sumlnons the defendant puts in defencê , in which he states his whole 
defences; dilatory, i f  he *haS any, and peremptory, yihidh. go to the merits o f the 
case, either denying the facts stated in the summons, or relying on other facts 
which he avers will countervail them, or alleging considerations o f bona or mala 

fides, or arising ex. aquo et hono, which ought to have the same effect, or stating at 
one and the same time, and in one and the same paper, forming part o f the record, 
several or all of these defences. It being uncertain what aspect the cause would 
assume, little care was taken by the court or the counsel, in the times o f which 
I  speak, to restrain the summons and defences within the limits o f  strictness and 
correctness of averment or denial, provided the language was intelligible to what 
Lord Coke would call a common intent; and the parties were left to adjust the 
precise enunciation o f the points truly contested in future stages o f the cause, 
(Bell’s “  Principles of the Law of Scotland”). I t  has been the object o f the Legis
lature, since those times, to correct much o f this inaccuracy; but a great deal of it 
will not fail to strike an English lawyer as necessarily arising from a want o f 
separation between judicatures so-different in their nature, and the procedure

adapted
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adapted to one of 'wliich must of necessity be so ill adapted to the other, that an 
atternpt to combine them in one can only defeat their usefulness. That it did so 
in Scotland, I  apprehend to be quite certain, and I think I  taay say that this was 
the opinion of Sir Samuel Romilly and Lord Eldon.

The evil 6f  having the same judges to decide causes of law and of '■equity, I  
consider one.of Oo Small magnitude, but this without entite remodelling of the 
constitution of the court by the Charter, and an addition probably to the number 
o f the Judges, cannot be remedied. But at least Wq have at present different 
machinery for carrying put the two jurisdictions, which avoids the greater evil of 
the two, ahd I  cannot see why we should relinquish the advantage which we 
have.

I think no. man can read the Plaidoyer o f .a French advocate, without perceiving 
that the same evil existed in France, arising from the same Cause.

In paragraph 12, Sir E. Ferry says, “ That one of Her Majesty’s Supreme 
Courts in India constitutes a tribunal, to which, by an effort of thp mind, four or 
five different characters must be attributed at every sitting of the Court, and in all 
of which characters- different rules of law, difterent rules of evidence, ahd 
different modes of seeking.out the truth ai‘e recognized as the governing doctrine.” 
Against this, as being a description o f the Court in which I  have the honour to 
sit, or o f the Supreme Court o f Bombay while* I had the honour of sitting thefe, 
I  must take leave to protest. I-have never been conscious o f such an .effort o f 
mind as the leai-ned Judge alludes to, an'd I  must protest against the assertion 
that there sx e ‘different rules o f  law on different Sides of the' Court, Unless in the 
sense of the forms o f procedure being part Of .the Itiw o f  the Court,'ov the'nature 
o f the right tP be enforced being a rule o f  law. Most certainly the rules o f  
evidence are the same, except that in Ecclesiastical and Admiralty cases, as in 
treason, two witnesses are required ; nor are there any different modes of seeking 
out the truth, except that in equity the defendant must answer on oath. In the 
next paragraph, the learned Judge refers to a communication which he says he had 
the honour of making to the Law Commission, in June 1843, in which he had 
urged the adoption of a system'similar to that proposed by the Law Commission, 
induced thereto by observing, on the,, one hand, the extreme expense and delay o f 
the prevailing procedure on the common law and equity sides of the Supreme 
Court at Bombay, and on the other hand, the cheapness and satisfaction to the 
suitors with which claims under 350 rupees vvei'p disposed of in the Small Cause 
Court there by a procedure similar in its nature to the system propdsed.

I  have not heard that the structure of the Small' Cause Court’ at Bombay has 
been altered since I  had the honour of sitting in it, and I-will presently Show tl^at 
few things can be. more djffepent' one from another than the. procedure in that 
court in my time from the system, or rather the scheme, proposed by the learned 
Judge and the Law Commission, i f  these'schemes .can be considered as the same.

But it is material, in the first p}ace,. to observe, that it appears to have been lost 
sight of here that the object o f "the institution of courts of justice in civil matters 
among a civilized people is twofold ;-^ l. I 'o  decide the particular questions which 
may arise between parties who come before the court; 2d. To;secure so well-con
sidered and authoritative a decision upon the point of law involved in the question, 
as may go a considerable way to settle that point of law," so as to prevent probably 
20 future suits involving that point, and such a course o f uniform and well-con- 
sidered decisions, that four or five Consecutive decisions upon the point may prevent 
the institution o f -any, more suits upon the same point in all time to Come. This 
second object, greatly the most important to the community, doeS not appear to 
have been kept in view by Sir Erskine Perry or the Law Commission, and that 
which constitutes the evil O f the expense necessary to be incurred in order to ehsure 
this object, for no expense which is necessary to ensnre it can be in itself an evil, 
is not noticed. This consists in the expense o f obtaining a benefit for the public 
being thrown upon the litigant, whose individual interest is confined to the deci
sion o f his own cause, he haying no interest in establishing yules of law but as one 
o f the public, by which public, therefore^ the expense of the whole machinery of 
the court necessary to this purpose ought to be borne, leaving to the suitor no 
other expense to defray but that of obtaining an advocate and an attorney to do 
that for him which he cannot so well do for himself. It is true that an accurate 
system o f pleading renders it necessary for a suitpr to incur this expense. But i f  
this were otherwise, the poor and the ignorant can seldom state in the simplest 
fonh a plain case with accuracy, and never a complicated one; and the well-
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instructed and the rich, or the busy, do not desire to be relieved from this expense,- 
since they are much better employed in following their usual occupations than in 
conducting their suits in courts o f law when they happen to have any. I t  being 
of importance to the public, that the poor as well as tlie rich should obtain justice, 
the state, ought-to provide them with an advocate and attorney where necessary. 
There is an evil, no doubt, in this, but the power o f the pauper to harass his more 
wealthy opponent would be greatly lessened by leaving the latter nothing to pay 
but his counsel and attorney.

As to the continuance and improvement o f a strictly logical system o f pleading 
and fixed forms o f action, I  will only say that I think a deviation from this course 
would find great difficulty in recommending itself to men o f forensic experience, 
considerate judgment and logical minds ; and I am sure it Would entirely fail in so 
doing, i f  they had happened to know the effects the. -absence o f such systepa and 
such forms produces where justice, nevertheless, is administered by able and 
instructed Judges under an admirable code o f laws. These' effects it has been my 
fortune to see exemplified in the Court of -Session in Scotland ; '■ the pleadings upon 
which the suit commenced being loosely drawn, the fact was not separated from 
the law, nor the distinct fact brought but' on which the Case was to bear; and I  
remember nothing better than the complaints this excited on' the part both of 
the bar and of the Lord Chanoellor in the House of Lords on appeals from Scot
land, and the numerous cases which were necessarily sent back to the Court of 
Session’ for re-investigation and revision, after all the expense o f a long litigation 
in that Courf and an appeal to the House o f Lords had been incurred. It at 
length attracted the attention o f Parliament, and Lord Grenville applying himself 
to the question, under the advice and with the assistance o f all the ablest Scots 
lawyers and some of the ablest English lawyers o f the day, it was agreed, that 
the remedy lay in the providing a separate tribunal for the ascertainment o f the 
facts in ordinary cases where the facts, were disputed, which tribunal, having no 
■power to decide any question o f law, must o f necessity separate the one from the 
other, and introduce a system of correct and precise averment. Struggling against 
much opposition from those who, lihe the learned Judg-e and the'Law  Commission, 
saw nothing in compulsory precision but difficult technicalities. Lord Grenville’s 
Bill for the re-introduction of jury trial in civil causes in Scotland, after its disuse 
for centuries, at first experimentally, for a.jinaited number o f years, became a law. 
Before its time expired its benefits were universally acknowledged, and it was 
incorporated, with some imjirovements, into the body of the Scottish law. I  was 
Well acquainted with every step taken in reference to this measure; and know 
that the matter most constantly present,to-the minds of its promoters was the 
admirable effects of the system o f pleading in , the law o f England, and the evils 
attending the want of at least n system resembling it in its essential characters in 
the law of Scotland. To create this’at once by-legislative enactment was felt to 
be impossible; -but as much was done as could - be done to insure the correct 
framing o f issues to be ,sent to the jury. A t  length the Act 6 Geo. IV., e. 120, 
was passed with the view o f compelling a clear and precise averment of the facts 
and o f the law relied on, an .early production mf the written evidence,, and com
pelling the Written pleadings composing the record to exhaust the matter 
which forms the case Of the plaintiff and the ease o f the defendant, both in fact 
and in law, to assume in substance, i f  not .a logical form, the principle o f strictly 
-logical and analytical reasoning, and to dose the record so made up before the 
cause is set down for trial by the jury, i f  upon the fact, or by the. Court, i f  upon 
the'law; it being the duty o f a Judge by the Statute to' examine the pleadings 
which have been put in by the parties, “  to see that the cause is fully pleaded, and 
the pleas necessary to exhaust it duly stated, and to require the parties to add 
what is defective before closing the record.” So sensible were the framers af 
these Acts, and the Parliaments which passed them, of the importance of esta
blishing and preserving a marked distinction between the modes o f investigation 
necessary in what- we in English Courts call equity catises and common law causes, 
that while the Court of Session is empowered in the first description o f cases to 
send down such issues to be tried by jury as it may think desirable to have so 
tried, all cases sounding in damages are directed to be remitted at once to bo 
tried by jury (6 Geo. IV., c. 120, s.' 28, 1 GuL IV .,c . 69, s. 2.)

I f  any one takes the trouble to read the above Statute, 6 Geo. IV., and Mr. 
Bell’s short exposition of the improved system o f Scotch pleading-under it in his 
admirable little work entitled. “  Principles o f the Law o f Scotland,”  above cited,
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under the. head “ Principles o f Pleading,” 4th ed., p, 639, I  think he will come Second Supplement 
with certainty to these conclusions : 1/ That all the men o f science and legal prac- ^  Appendix to the 
tice who took part in that measure were agreed as to .accuracy in pleading, and a 
distinct separation of questions Of fabt from questions of law being essential to Presidency Towns.
the-administration o f justice in all matters brought under-the cognizance o f a -----*—
court o f law. 2. That the English systeni-of pleading i  ̂ greatly preferable to 
the improved system o f Scottish pleading, notwithstanding what Mr, Bell says in 
favour o f the latter, since it requires no interposition of the Judge till the hearing 
o f the Cause, unless some interlocutory matter should arise. 3. That nothipg can 
be more visionary than to suppose that the statements necessary to be put on the 
record in order to the decision having any certainty and effecting a final settle* 
ment o f the dispute, can be made either orally or in writing by illiterate men, or 
by educated men whose minds have not been trained to the application of logic to 
legal investigations., ' . ■

"  Although the analysis,”  says Mr. Bell, “  furnishes the prijidple  ̂ the mode o f 
pleading (in the Court o f Session) is far removed from any logical form, and skil
ful pleaders, while they keep the analysis, in their minds as furnishing the criterion 
o f perfect and exhaustive pleading, have id practice to cast their pleading into 
the shape of condescendance (articulate statements of facts) and joZcas. It  is to be 
observed, however, that the art o f drawing a condescendance and pleas depends 
on a perfect understanding of the exhaustive process of reasoning by which the 
debateable ground of a cause is completely gone over.” Is it thought that all 
this, which is.essential to the statement o f  a Cause, in order to a jdst, complete 
decision, can .be done by parties not bred to the study o f logic and of law ? Yet 
is there nothing technical in a Scotch condescendance and pleas? I cannot 
listen without great doubt and hesitation to reasoning not based on experience 
and the evidence Of facts, with the view o f overturning a system which has had 
the approving exjperienee o f centuries adorned by the most illustrious men who 
have ever, existed, nor consent' to experiments.on the recommendation of specu
lative reasoners, where, whatever benefit is prophesied, it cannot be denied that 
failure vrill throw into inext)ricable oonfusion all that most dearly concerns the 
comfort and happiness o f mankind in the transactions of life. The learned 
Judge does the Judges o f this Court the honour to free them from the report o f 
reluctance to aid the cause o f Im  reform, and I  hope that I, for one, cannot he 
reproached justly with being an enemy to any descriptifui o f legal, political, or ' 
social reform; but pulling down; one structure and building another,*, is not, I  
think, to reform, which in my applrehension means an adherence to the old plan 
o f  the structure, taking away what has been incongruously added, replacing what 
has fallen into decay, strengthening what requires it, and suiting to modern con
venience such parts as may admit of slight alterations, without disturbing thU 
general character o f the edifice. ■ ' ■

I  have said above that few things can. be more different ope from another than 
the procedure in the Small Cause Court at Bombay, in my time, Was from the 
scheme, proposed by Sir Erskine Perry ; that scheme he explains to be based «U 
the following three articles: - , '

1 . Fiua ' examination of witnesses as the general mle.-!--To this I  see »o
objection, if, under the exception o f a considerable' number o f inquiries in equity, 
which may be as well, i f  not better, conducted in the Examiner’s office, without 
occupying the time o f the Court, which may be better .employed. ' •

2. Examination o f parties to the suit.— To this also I  see po objectiop upder 
certain limitations and restrictions.

3. Appearance o f parties before the Judge in the first instance, and oral pilead- 
ings under the authority o f the Court. -

To this I  do certainly see the strongest objections, and it is so far from-being 
similar to the procedure in-the Small Cause Court at Bombay, unless its principle 
be altogether altered, that it is directly opposed to it. Then the party desiring to 
institute a suit went to the Clerk of the Court, then an intelligent attorney and a 
clever man, and stated to him what it was to be complained of. The Clerk ques
tioned him, and learnt his case, as if  he had been his private a ttorneyh e then
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Second Supplement learnt the names o f his witnesses, and ga\e him subpoenas to serve on them, 
to Appendix to the and also cited the defendant to appear in the first instance before him, the 

Glerkt He then proceeded to learn from him, in like manner, what he had to 
say in his defence, and the names of his witnesses, for whom he also delivered 
subpoenas. The Clerk, having thus made himself master o f the case of both parties, 
stated in court first for the plaintiif. his case, and called and .examined his wit
nesses. After which, he stated the case o f defendant, and examined his witnesses  ̂
taking the utmost care in my time that both cases should be fully and fairly before 
the Court, and frequently, after having stated the plaintiff’s case most energetically, 
evincing great zeal and ingenuity on the.part o f the defendant to refute the argu
ments he had used for the plaintiff, sometimes to the great amusement o f the 
by-standers. The cases being all simple, and the proceedings summary, the plead
ings were simple also ; but the rules, of law were strictly adhered to in the evi+ 
dence received and in the decision. In this way justice was cheaply, and 1 think as 
well, administered as the reliance to be placed upon the testimony o f the witnesses 
admitted. But all this while the Judge never saw the parties, or heard o f the sub
ject or nature of the dispute, till they appeared before him for the trial and decision 
o f the cause. There was no practical objection to this procedure, except that the 
decisions could settle no point of law, and the questions were- o f such a nature 
as seldom, if  ever, to raise points of law. In  my time it worked adtnirably.

But what resemblance has this to a procedure where the Judge-who is to 
decide the* cause is to have the parties before him in the first instance, hot as 
Judge, but as their mutual legal adviser, heating their statements, first from one, 
1 presume the plaintiff, and advjsing or rather directing him how to proceed, and 

' how to frame his plaint, or rather his complaint, as I  suppose it is all to be oral, 
and what witnesses he ought to subpoena; thbn from the other advising him in like 
manner how to prepare hiS defence, and how' to state it, correcting the logical 
errors, i f  logic is to ba  admitted,, into which, jn his ignorance, he may have fallen, 
and what witnesses to subpoena in “support o f it ? Nor can it be o f much importance 
whether the Judge hears the parties separately or both together, except for the 
altercation which he will have to witness in the latter case. But the- Judge is to 
do more, as I  understand, and I  think he must, of Pecessity do more, as his advice 
will be taken as a command, or at least suclx an intimation o f judicial opinion as 
it would require uncommon hardihood to oppose, by instituting or defending a suit 
in opposition to the advice either given or insinuated. The JudgO, therefore, is in 
truth to determine w'helher the plaintiff shall proceed with his action, or be per
mitted to come before the Court at all, or. the defendant to propound any defence; 
and i f  they feel their way, so as to induce a belief that they may proceed without 
great imprudence, the Judge is to control their proceedings in the case, which he 
is afterwards, on the proceedings so instituted, to decide; and this course is not to 
be confined to simple and ordinary pi'atters, but to causes o f all descriptions, 
how complicate and how intricate soever, • in the facts to be unravelled, without 
any provision for placing upon a record the precise facts in dispute to be proved, 
the precise answers to them, or the precise questions o f law to be . decided. It 
Cannot be presumed that it is meant that no such precise averments are to be 
made and recorded. But the whole method and process o f working out these 
matters are to be left to the science $nd perspicacity o f the Judge, who has no 
materials with wpich to proceed in working out theSe problems, but the necessarily 
confused, indistinct, probably scarcely intelligible, oral narrations o f illiterate men 
in most cases, o f men incapable o f reasoning accurately in almost all.

Independently o f the undue bias which must in many cases be induced upon the 
mind of the Judge before he tries the cause, and will be imputed to him in all cases, 
I  apprehend that to state any but the simplest case of common law, under such 
circumstance's, intelligibly, would be difficult accurately, to a clear and final result 
impossible, even to Lord Kenyon or Lord Eldon, i f  they were alive.

I have,
(signed) J. P ‘ Grant,

T o
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Jo the Right Honourable the GovernOr-geiieral in Council, &c. &c. &c.

Honourable Sir, ' ; ,
T jSe Crovernment o f Bortibay informed me, in October last, that the Govern

ment o f India requested to have the opinions o f the judges of the Supreme 
Court o f Bombay, respecting the Report o f the Law Commissioners, d'ated the 
15 th o f February 1844.

Shortly after I  had begun to write Upon the subject,' interruptions arose frolh 
private matters, and immediately afterwards a term and a session occurred, so that 
I  was unable to conclude writing the observations I  have now the honour to 
transmit, until the middle o f December, since which period much time has been 
lost through the 4ilatoriness o f the purvoe employed to copy what I  had 
written.

I  have, Ac.
' (signed) H. Roper.

Bombay, 10 January 1845.

No. 4 .
Second Supplement 
to Appendix to the 
Report on Civil 
Judicature in the 
Presidency Towns.

A s the Judges haVe been requested to give opinions on the Report of the Law 
Commissioners, dated the 15th o f Februairy 1844, it is scarcely Upen to me to say 
that my opinion is expressed in my letter o f the 4tb of August o f the previous 
year, which, as forming part of the Supplement to the Report, has already been 
subniitted to the Government of India. That letter commented on Sir i'^rskine 
Perry’s suggestions for changing the mode o f administering justice, and therefore 
has reference to the Report, in which similar plans and opinions are proposed and 
advocated. When the letter was being written, I  had no reason to suppo’se there 
was any such unanimity between Sir Frskine Perry and the members of the Law 
Commission, and it apjpeared to me that the- Commissioners had not invited any 
discussion on the subject. I  therefore limited myself to a few general observa
tions; and when afterwards aWare that Sir Erskine Perry’s Minute had been 
favourably entertained, 1 was glad to find the Judges at Calcutta had canvassed it 
more fully; and it might be sufficient for me to say-that  ̂with some slight quali
fication, I  concur in their opinions as expressed in the Minute o f Sir Lawrence 
Peel, dated the ]3th o f February 1844. ,

Sir Erskine Perry’s Minute and bis* subsequent letter of the 22d May aye 
auxiliary to the Report, together with which they have been printed, and they are 
obviously relied on as supporting or confirming the’ letter. I  shall therefore con
trovert certain positions in the Minute and letter, to which T  cannot assent, and 
some o f which have, I think, a tendency to prevent a dispassionate consideration 
o f the subject ; but I  shall first point Out a minor inaccuracy, which cannot aiFeCt 
the general principles contended fUr. In the 48th paragraph o f the Minute, it  is 
proposed that by an Act o f the Government the interest on unclaimed estates in 
the hands of the Ecclesiastical Registrar be applied to the maintenance of the pro
jected Court. An Act o f the Government could have ho such effect; for in default 
o f legatees, next of kin and creditors, those funds are the property of the Crown. 
I f  it were notified, not rherely in the “  London Gazette,” which few people read, 
but also in the principal newspapers, o f  Dondon, Dublin and Edinburgh, that such 
estates are still unclaimed,, the Crown and other parties entitled might become 
apprised o f their rights, and claimants to the eight lacks in question might speedily 
appear.

An  impartial inquiry into the merits and demerit^ o f the Sufrenfe Courts can 
hardly he obtained in India, where each Of those Courts, from its establishment, 
has been viewed with jealousy by local rulers and members of the civil service o f 
the East India Company, forming the most influential classes of the communiW, 
The difficulty is increased, when, as in the present inst?:nce, the discussion is chiefly 
carried on between .judges of those Courts on the one hand* and upon the other 
the Law Commission^ consisting, very differently from the original intention Of the 
Legislature, of three members of the civil service and one gentleman, whose pro
fessional practice had terminated long before his arrival in this country! Further 
difficulties have arisen from the institution o f comparisons het'ŵ een the Supreme 
Courts and those of the Mofussil, to the disadvantage of, and with highly coloured 
views o f the defects o f the former ; and from a representation that different forms 
of process for matters o f civil, criminal, legal, equitable, .ecclesiastical or admiralty
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to Appendix to the other Judges first appointed to the bench at Calcutta were under temptation “ to 

form a costly establishment, with a number o f offices, to which the different codes 
of practice were to afford fees, and of which the founders were to have the patron
age.”  These comparisons and positions, i f  undisputed, might be held undisputable, 
and I  shall first apply myself to the -imputation upon Sir Elyah Impey and his 
colleagues. *

I  know not whether their respective circumstances exposed the Judges who first 
sat upon the bench at Calcutta to the alleged temptation, or vvhether, in exercising 
their patronage, those Judges afforded reason to believe that offices in the coprt had 
been created from unworthymotives. When vve consider,however, what has occurred 
in the United States of America, i f  we do not see reason to doubt the expediency 
of administering law and equity by the same modes o f procedure, we may at least 
hesitate to ascribe dishonest-views to the first Judges of Calcutta, because in their 
court, law and equity, and other branches o f jurisprudehee, were kept sepamtej 
being administered by different modes o f procedure, as in England.

Mr. Justice Story says:— “  In nearly all the States in which equity jurisprudence 
is recognized, it is administered in the modes and aecording to> the forms which 
appertain to it in England; that is, as a branch of jurisprudence, separate and dis
tinct fi-om the remedial justice o f courts o f common law. In  Pennsylvania it was 
formerly administered through the forms, remedies and proceedings o f the common 
law, and was thus mixed up with legal rights and titles, in a manner not easily 
comprehensible elsewhere, Tliis anomaly has been in a considerable -^degree 
removed by some recent legislative enactments. In some o f the states, of the 
Union distinct courts of equity are established; in others, the powers are exer
cised concurrently -with the common law jurisdiction, by the same tribunal, being 
at once a court of law and a court of equity, somewhat analogous to the case o f 
the Court of Exchequer in England. In others, again, no general equity powers 
exist; but a few specified heads o f equity jurisprudence are confided to the ordinary 
courts o f law, and constitute a limited statutable jurisdiction.”

In the tribunal above described as analogous to the Court of Exchequer- in “ 
England, equity is administered in the same manner as in the Supreme Courts in 
India. One object o f the Report is to have equity administered, as formerly 
in Pennsylvania, through the same forms, remedies and proceedings as the common 
Jaw, i f  not through “  the forms, remedies and proceedings o f the common law.” 
Whether equitable and legal fights and titles might not thus become “ mixed up 
in a manner not easily comprehensible elsewhere,” may be worthy o f considera
tion, especially as legislative enactments have been required to check such evils in 
Pennsylvania, inhabited by a shrewd people, fully awake to their own interests, and 
amongst whom equity jurisprudence had no existence till 1790, long after Penn
sylvania had ceased to be subject to the British Crown. Indeed it is worthy o f 
remark, that in several o f the countries now included in the IJnited States, there 
was no equity jurisprudenOe whilst they continued colonies o f Great Britain, bu 
at present there are few states in which it has not been adopted, and in nearly al 
the states in which it now exists, it is administered in the like modes and forms 
as in England, separate and distinct from the justice of courts o f common law*; 
and this state of things has been established sinOe the Revolution. In Pennsyl
vania, where equity jurisprudence was according to thd system contended for by 
the Law Commissioners, legislative remedies for that system have been resorted to- 
What the evils and remedies were, I  have at present rip means o f ascertaining; 
for I  have but one or two books relating to American law. I  find the equity juris
prudence of Pennsylvania in question, in the case, .Sirns, Lessee, versus Irvine, in 
the Supreme Court o f the United States, in the year 1799, and again in Hob- 
lingsworth versus Fry, in the Circuit Court, Pennsylvania district, in the year 1800. 
In  the last case, Mr. Paterson, a Judge o f the Supreme Court, said, “  There is a 
strange mixture of legal, and equitable powers in the courts o f law o f this state. 
This arises from thri want o f a distinct forum to “  exercise ,Chancery juiigdiction, 
■and therefore the common law courts equitise as far as possible.”  But neither of 
those cases discloses the nature o f the evils alluded to,- and I now merely rely 
on what has occurred in the United States as, ground for doubting whether 
Sir Elijah Impey and his brother Judges were actuated by sordid views in keeping 
law, equity and other branches of jurisprudence separate at Calcutta, and admi
nistering the^ by different modes of procedure as in England.

Under
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TJuiler tlie Charter of the Supreme Court at Calcutta, it was imperatiTe on Judges Second Supplement 
to administer justice in its several branches according to modes and forms analo- r 
gous to those appropriated to them respectively in England. After prescfibingvthe j„^cature in the 
anoGt'of procedure in actions at lavp’ in general terms, the jCharterp)rbvided that Presidency Towns.
the Court vshould, he a court of equity, and administer justice in a summary manner, ..... ...... .
“  as nearly as might be, according to the î ules and proceedings of the High Court 
o f Chancery.” Criminal justice was directed*to be administered in such or the 
like manner and form, or as nearly as the condition and circumstances of the per
sons and the place w ould admit of, as courts of oyer and terminer and gaol delivery 
did or might in England ; and with, respect to the Ecclesiastical and Admiralty 
jurisdictions, a slighter conformity tp modes of procediire in use in the analogous 
jurisdictions of England wms enjoined. A  passage from Sir Elijah Impey’s con
vincing speech, at the bar of the House o f Commons On the 4th of February 1788 
IS prefixed to the copy of the Charter inserted in the first volume of 'the Rules 
and Orders of the Supreme Court, &c., edited by Mr. Smoult and Mr. Ryan, It  
thence appears that the draft of the Charter in question bad been perused by Lord 
Thurlow, altered by Lord Loughborough, revised by Lord Walsingham and Lord 
Bathurst, and commented upon by them all respectively when in office. W e may 
conclude that they approved of the provisions of the Charter, anj That the Judges 
o f Calcutta, in organizing the Court, could not have disregarded the opinions of 
such men.

I t  would be misapprehension to suppose that such evils as are exemplified bp 
the statement o f the case o f Poonjia Cawnjee versus Abdool Rabeem Khan, itt 
Sir Erskine Perry’s Alinute, section 18, are of common occurrence under the 
present system o f equity jurisprudence at Bombay. The Bill was short, and 
might have been answered within less than 15 weeks, but there may have been 
overtures for peace in the interim; and it does not appear when the counsel and 
attornies respectively received their instructions. A  purvoe employed to copy the 
interrogating part o f the Bill, not seeing the usual words “  whether,”  and “  how 
otherwise,”  in that part by which, in case assets should not be admitted, it  was 
required that an account should be set forth, altogether omitted copying that pas
sage, and hence the answer was defective in not setting forth an account. Within 
12 days after the exception had been taken, the further answer was put in. The. 
cause might have been heard in the next tetm, and without any evidence being 
taken, for the defendant’s answer admitted the complainant’s claim, hut denied 
assets. The complainant, however, successively filed two amended bills, each so 
copious as to require a new engrossment. The object was to extract full accounts, 
independently o f proceedings in the Master’s office. Notwithstanding the authof 
rity o f White versus Williams, and Leonard versus Leonard, and that class o f 
cases, it appeare to me that such a Course should he wholly disallowed. There was 
nothing analogous to it in the old action o f account which the Judges at Calcutta 
now propose to restore, thus implieffiy consenting that, to some extent, the system 
I  object to shall he discontinued.

Two years elapsed after filing the rejoinder before the ease was brought to a 
hearing, when a decree for aU account wa.s taken by Consent. .The delay, I  con
ceive, could not have occurred had, the plaintiff been determined to*speed the 
cause, but he may have been influenced by the following motives, to which a 
gentleman, whoj as acting Master in Equity, became acquainted with the 
assured me that much delay in the Master’s office was attributable. The 
defence was want o f  assets, and this gentleman informs me he understood that , the 
complainant, apprehending the defence might be made good j f  the account yrere 
taken immediately, deferred proceeding in order that further assets might be got 
in, and that interest upon the amount already received might accumulate. There 
are circumstances consistent with this view of the matter, for when the first 
answer was filed, a large portion o f the assets (9,051 rupees), ultimately recefvqd, 
had not been recovered by the executor. The complainant did not bring the 
decree into the Master’s office until more than three months after its date, and fro'ni 
that time up to January 1838, a period o f nearly two years, only 11 efiectual 
meetings were had before the Master, whereas the. complainant might have taken 
out as many warrants as he pleased; From the 12th of April 1840 to the 10th 
o f  February 1841, that is to say, in a. period of 10 months, there was only 
one attendance at the Master’s office. Some delay may have arisen from the 
gentleman who was Master in 1836 having become insane. Another gentleman^
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to Appendix to the goon became ill again, and was obliged to relinquish his appointment.

■ • To me it appears, not only that the case is pec*uliar, but that the description of
it in the Minute is somewhat coloured ; for we therein find a period o f above 12 
months, which it is said elapsed between a demand for payment and the filing of 
the bill, put forth as a portion o f the law’s delay. The Minute'also is inaccurate 
as to some of the particulars o f the case. It is said, “  The plaintiff,' having ar claim 
against the testator o f between 2,000 and 3,000 rupees, applied to the defendant 
for jrayment of his debt, and, at all events, for an account o f the testator’ s assets; 
but the defendant refused both one and the other. The plaintiff was therefore forced 
to file his bill, &c.” There was no evidence o f any such application for an account 
of the testator’s assets prior to filing the bill. I t  is not even alleged in the bill 
that any such application was made. The complainant’s claim was founded on a bill 
of exchange drawn in his favour upon the testator. It  was stated in the bill in 
equity that the testator accepted the bill of exchange as security for the drawer, 
and also that the testator paid to the complainant a small portion o f tvhat was due 
upon the' acceptance, and that after the testator’s death the defendant had 
accounted with the draw.er, and had ' been credited in, or had received value 
for, the full amount.for which the testator had become liable by the acceptance. 
But there is not a word in the bill of any prior application for an, account of the 
testator’s assets. A fter alleging, as a pretence on the part o f the defendant, his 
declaration that he had no assets, the usual charge to the contrary p  added in these 
words: ‘‘ Whereas your orator charges the contrary thereof, and so it would 
appear i f  the defendant would set forth as he ought, but which he refuses to do, a 
full, true and particular account,”  &c. Even this charge was not admitted by the 
answer, in 'which the defendq.nt fully admitted the plaintiff’s claim, and offered to 
account for the assets.

I t  is said in the Minute that the answer was excepted to, and on argument a 
further answer was ordered. The origin of the exception I  have already men
tioned. There was no argument o f the exception. N o  order fora  further answer 
was made, and within 12 days after the exception was put upon the file the further 
answer was put in ; circumstances tending to show, as the fact was, that the 
omission has occurred through the oversight o f the defendant’ s counsel. After 
nearly |three years’ litigation the complainant took, by consent, the same 
decree which he might have had upon bill and answer within the first five or six 
months.

I t  is said in the Minute : “  A  long litigation o f nearly four years took place 
on these points in the M ast^ ’s office, when a. Report was presented altogether 
against the defendant. This Report was excepted to by the defendant, but all his 
objections were overruled.” I t  should have been added, that owing to an error of 
the Master, the defendant was charged with 17,263 rupees too much. Had that 
error not occurred, the testator’s estate would have been found indebted to the 
defendant, whose defence, want o f assets, would thus have been established. I t  
was ordered, on further directions, to the effect that the error should be rectified, and 
with a view to costs, I  presume, that the Master should inquire and report whe
ther certain property received by the defendant had been fairly brought to account. 
The defendant, in an account annexed to his answer, and in another account filed 
in the Master’s office, had given credit for considerably less than the just amount; 
the Master, therefore, reported that the defendant had not fairly brought to account 
the property in question. Exceptions were taken, but overruled. Finally, it is said 
in the Minute, “ a decree on all points raised by the defendant was-made against him, 
when a further controversy waS' raised by him as tor his non-liabilit)^ to costs on 
the ground o f being .ah executor.”  The cause had come on upon the exceptions 
and' for further directions, and the exceptions being overruled, the only points 
remaining were, whether the defendant had made Out his defence, want o f assets, 
and who should pay the costs' o f the suit ? The estate was found indebted to 
the defendant in 884 rupees, so the result o f the suit as to the principal point, 
want of assets, was decidedly in̂  his favour. Still he was ordered to pay to the 
complainant all the costs o f suit, and aS he had acted dishonestly in filing false 
accounts, I  think, i f  the court had power to do so, it exercised a sound discretion 
in ordering him to pay the costs. In Robinson versus Elliott, I Russell, the result 
of the account in the Master’s office was, that there were no assets unadministered, 
but the executrix was charged with more than she bad admitted in her answer,

■aud

    
 



IN D IA N  L A W  CO M M ISSIO NERS. 743
No. 4-

SerondSupplement 
to Appendix to tbe 
Report on Civil 
Judicature in the

and therefore, although the bill as against her was dismissed, it was dismissed 
without cost^ The case before Sir Erskine Perry was much stronger. In 
Nicholson versus Wordsworth, Lord Eldon intimated that where a hill is dismissed, 
a defendant may be ordered to pay the costs; and see Mortimer aerras Orchard, Presidency Towns, 
before Lord Loughborough, and Anon. *4 Madd. 273. In this country the courts 
exercise a very wide discretion in such matters, but I  am not aware of any exact 
precedent for the order in question, and therefore feel no surprise at there having 
been a controversy as to the liability o f the defendant.

In  my letter o f the 4th August 1843, I  expressed opinions- that stagnation in 
the China trade and in mercantile affairs in general had latterly caused litigation 
to decrease; that sijch e^ect Was temporary, and that there was then nearly as 
much business in the C ow t at Bombay, aS there had been at any time during the 
10 preceding years. This view was in no respect refuted by the schedule of cases 
heard, and actions tried during the years 1840, 1841, 1842, annexed to "Sir 
Erskine Perry’s Minute. In the 4th paragraph Of the Minute, that schedule is 
referred to as showing the amount o f business in the Court. In the' 6th para
graph it is said, that although the number of suits in the Mofussil Courts is 
annually increasing, those in the Supreme Court decline' in a like ratio ; and in a 
note upon the latter statement it is said, “  The number o f plaints filed On the com
mon law sidq of the Court have fallen Off 20 per cent, during the last three years, 
as taken on an average o f the preceding 10 years.”  It follows that the schedule 
thus adduced as> evidence o f the small amount of business . in the Court, had 
merely reference to that period, in Which there had been the least business 
during the 13 preceding years, and So far from there having, been evidence o f an 
annual decline of business, the schedule sliowed that the- amount Of business 
in the year 1842 exceeded that of either o f the next two preceding years. In 
fact the schedule tended to establish my belief, that interruption of the China 
trade had caused a decrease of litigation, and that such effect was merely tempo
rary. The opium was surrendered in March 1839, and in the Bewalleeof that 
year, scarcely any accounts were adjusted. European and native merchants 
exerted themselves to induce creditors in the bazar to show forbearance to their 
debtors, as was 'in evidence before the Committee o f the House of Commons 
appointed to inquire into the surrender o f the opium. Hence, in 1840, the first 
year to which the schedule referred, there was but little doing; there was but still 
less in the following year ; but towards the epd o f that year, the trade was to some 
extent resumed, and it became certain that Compensation for the opium would be 
granted, and accordingly in 1842 law business considerably increased. I t  had 
still further increased when my letter o f August 1843 was being written, nnd.it 
may be concluded that a further improvement has taken place, inasmuch as the 
first three terms o f the present year have been insufficient for the transaction 
o f business and sittings after each term have been required.* My opinion is 
further conhrmed by that of a professional gentleman of considerable experience.
He has expressed his belief that the amount of wholesome litigation in the Court 
at “  Bombay has increased rather than diminished,”  adding that “  much business 
is now kept out of the Court that in former days probably would have found its 
way there.” Above four years ago, I  understood from Mi*. Cochrane, who had 
been at the Calcutta bar, that more solid business was transacted in the Court of 
Bombay than in that Of Calcutta, where I believe much time was formerly oecu-* 
pied in disposing of demurrers, exceptions and such like proceedings. Which unless 
founded on some substantial question, and not upon mere points of form, have 
been, for several years, utterly discountenanced at Bombay. On the whole, I  
doubt whether at the present period Judges are more occupied at Calcutta than 
at Bombay, especially as at the latter place three of the criminal sessions for the 
present year haye already occupied above 52 daySj with the exception of Sundays 
and two or three holydays, and the fourth session is yet to come. But the crimi
nal business during the present year has been unusually heavy, afid one case occu
pied nine days, and another three days.

. In

During the fourth term, which commenced and concluded after the above passage had been written, 
there was but ve^ little business, and it was all disposed of in a very few days. This been chiefly attri
buted, and, I believe, justly, to the absence of principal counsel, and to the illness of Sn attorney Who was in 
considerable practice. He became uimble to trai»saot business shortly before the tem began, and died a day 
or two before the term ended.
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In my letter of tlie 4th o f August 1843, I  said the cost o f litigation in the 
Supreme Courts was very great, and ought to be diminished; but the expenses 
incurred on thg Plea side o f the court at Bombay are, I  belieVe, somewhat incor
rectly stated in the 8th and 9th paragraphs o f Sir Erskine Perry’s Minute, and in 
the Schedules to which they refer. His estimate is, “  that a defended cause in the 
Supreme Court costs the losing party about 1,200 rupees; that an undefended 
cause costs about 450, and that even in the causes when the defendant confesses 
the claim, or gives a cognovit on the first opportunity he has to do so, the expenses 
amount to no less than 189 rupees.”  I t  appears that the number o f cases from 
which this calculation was made, included those cases in which, owing to peculiar 
cir6umstances, such as references to arbitration, special motions, &c., extraordinary 
costs were incurred. This, although the estimate may be correct, as giving in one 
sense the average amount o f costs in each of all the cases forming the mass o f the 
litigation in question, it seems en-oneous to intimate, as in the 0th and 22d sec
tions of the Minute, that in an ordinary action Such expenses are incurred. The 
taxing officer has furnished me with tables and calculations «£on the subject, 
founded on examination of the registry of bills of costs in his office for the same 
three years specified by Sir Erskine P e iT y . The officer tells me he has taken 
“  the cases which appear to him to determine the general and usual costs in 
defended causes, uiidefended causes and cognovits for those several years. Where 
the costs included arbitrations, special motions or matters o f exception, they are 
not inserted, as the costs in such cases are special rather than general.”

According to the taxing officei-’s estimate, corroborated by tebles which accom
pany his statement, the cost o f a defended action to the losing party is about 800 
rupees; (Sir Erskine Perry’s estimate is “  about 1,200 rupees,”)  the costs o f an 
undefended action are about 192 rupees; (Sir Erskine Perry’s estimate is “  about 
450,”) and where a cognovit or confession o f the claim is given, the average costs 
have been 147 rupees; (Sir Erskine Perry’s estimate is 189 rupees.”)

The amount of fees to counsel in the defended cases, from which the above 
estimate was made, has also been ascertained; and thence it is stated that on an 
average 239 rupees have been paid to couttsol in a cause, leaving about 561 
rupees for the remuneration o f attornies on both sides and the officers of the 
court.

These costs, in my opinion, are too high; but oonsiderihg that during the five 
years, including 1839 and 1843, judgments were recovered by plaintiffs in the 
Supreme Courts in 338 causes, defended and undefended, for the amount in the 
whole of 1,769,970. 2. 1^., and that the taxed Costs o f the plaintiffs in such cases 
amounted in the whole to 63,890. 3. 76., being at the rate o f about 3 per cent. 
T )̂on the sums recovered, I  doubt whether there be such disproportion as is inti
mated in Sir Erskine Perry’s Minute, between the cost o f suing in the Supreme 
Court and in tl*e courts of the East India Company. ■ In the latter, according to 
the Second Bombay Regulation o f 1$27, section 52, and Appendix L., the fees to 
a vakeel for prosecuting or defending a suit are $ per cent, on the amount ,^ued 
for, i f  not more than 2,000 rupees ; if  the amount exceeds 2,000 rupees, and does 
not exceed 10,000, 3 per cent, on 2,000 rupees o f the amount, and 2 per cent, 
on the remainder; in Suits for value not exceeding 20,000 rupees, 3 per cent., or
2,000 rupees of the amount, 2 per cent., or 8,000 rupees o f the amount, and 1 per 
cent, on the remainder. Though the fee upon any amount above 20,000 rupees 
was formerly half per cent., I  believe it is now fixed at 1 per cent. Each party is 
generally bound by special agreement to pay a much larger per-centage to his own 
vakeel, in the event o f his succeeding, sometimes one-fourth; sometimes, it 
is said, one-half. I  have known evidence o f such agreements on two or three 
occasions before the Supreme'Court at Bombay. The stamp tax bn law proceed
ings is also very heavy. (See Bombay Regulation X V III. o f 1827, Appendix 
C. p . E. andF .)

Suits for small amounts may be conducted at a cheaper rate in the Mofussil 
Courts than in the Supreme Court; but the larger the value sought to be reco
vered in the former tribunals the greater becomes the cost, and in an extravagant 
ratio, especially as appeals fi’pm such courts so frequently occur. In 1834 or 1835, 
there was a decree against one Heerachund Bedreechund in the Supreme Court, 
for upwards of 14 lakhs, and another man is now defeildant in a suit in which 
about 14 lakhs are claimed from him. What enormous sums might be levied from 
parties to such suits in d Mofussil Court, by way o f charges for stamped paper fees 
to vakeels, and the share o f the vakeel o f the successful 'party ! The Bombay
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Government being engaged in a suit about a village in Guzerat, producing about
12.000 rupees per annum, the case went before the Privy Council. The Govern
ment, I understand, had to pay 60,000 rupees as costs, of which, perhaps, one-half 
were costs incurred in this country. I have been furnished with the following 
case, which has recently occurred. Two Hindoo women disputed the right of 
heirship tp a wealthy Shroff. One of them obtained a certificate of heirship, which 
was confirmed by the Sudder Adawlut. The other filed a suit to annul it, and 
obtain possession o f the property. She stated the property in dispute at one 
iakh, (it is said to be many lakhs). The stamped paper for the plaint was therefore
1 .000 rupees. The Assistant Judge dismissed the suit on the statements in the 
plaint, w;ithout taking evidence. The costs o f both parties were 3,941 rupees. 
On appeal the judge reversed the first decree, without taking any evidence, and 
merely annulled the certificate of heirship. The Costs of both parties in that 
appeal were 3,186 rupees. They have a further appeal pending before the Sudder 
Adawlut, the costs of which will be about 2,480 rupees to the unsuccessful party, 
exclusive o f fees to her own vakeel, and irrespective of the private agreement for 
bonus or per-centage upon which the successfiil party will be liable.

I  believe the expense o f suing in the Snpteme Court, chiefly arises from the 
cost o f office copies o f the pleadings and fees to the officers o f the Court. I f  
those officers were pai(i by the Government, as it is proposed the officers of the 
projected Court shall be, or i f  compensation were given to present holders of 
offices, pleadings might he delivered between the parties, instead of being filed- 
They might be handed in at or shortly before the trial or hearing, and would fur
nish materials for making up the record. Under such a system, the costs of 
suitors in the Supreme Court would be much less, I  believe,, than those at present 
incurred in the Courts o f the East India Company.

O f  late years, much has been done with a view to lessen the expense of plead
ing in English courts o f law and equity, and much-more I thiiik might easily be 
done. In equity, all formal parts of pleadings should be excluded. Merely the 
legal effect of written instruments should, be set forth.' Answers might be 
confined to traversing the plaintiff’s case, and stating the defendant’s, and no 
admissions could be required in the answer, i f  the plaintiff we^e allowed to read 
as admitted whatever was not denied. Perhaps the complainant should not be 
permitted to anticipate the defence in Ms b ill; anomalous pleading.and much 
nicety and repetition would thus be avoided. The introduction of vivd voce 
examination of witnesses in equity, and of both pai'ties, as well in law as in equity, 
would at once abolish the preparing interrogatories for witnesses, and the interro
gating part o f the bill. Or if the vivd voce examination of parties, he held inex
pedient, they might be examined on interrogatories founded on the bill and 
answer. If, however, vivd voce examination were adopted, the same precise state
ment o f matters o f evidence at present usual in the bill and answer should be no 
longer requisite, and thus much benefit might result to the parties J see Hall versus 
Maltby, 6 Price. Cross bills might thus be abolished, and a defendant in equity 
might be permitted to ask the Court to declare instruments sued on fraudulent, 
and to order them to be cancelled. Several other changes might b® suggested.

The expense o f litigation probably operates, not progressively, or in causing a 
gradual or annual decrease of business, as Seems to have been supposed, but by 
prescribing limits proportional to the value o f matters in dispute, so as to preclude 
having recourse to a costly tribunal for What may not be worth heavy charges for 
a suit. The Supreme Court is, a forum unsuitable to small matters, which Should 
be disposed of in some such Cpurt as that proposed by the Law Commissioners, 
more simply and less expensively organized. Courts of the latter description can 
also, in their manner, decide affairs of greater moment, and whether their jurisdic-, 
tion should therefore be unlimited, appears to be a question arising on the Report. 
Unless their ability to dispense justice be fully equal to that o f a Supreme Court, I 
conceive their authority should, not be extended. No doubt such Courts will be 
popular, for recourse may be had to them pn cheap terms. In general they will 
be resorted to in the first instance, to the exclusion of any more costly tribunal, 
charges for suing in which will not be incurred, pnless upon appeal, if  permitted, 
from alleged erroneous decisions of less expensive Courts. I t  is proposed to allow 
an appeal from the Court o f the Law Commissioners; but how greatly is a right pre
judiced by an erroneous decision in the first instance! How difficult does, it then 
beeome to obtain justice by appeal! There is usually a disposition ip the superior 
Court to uphold the judgment already given, which must have considerable effect 
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to Appendix t.> the inferior tribunal for accuracy as to facts, how completely may points o f law be 
Jijdivatur” hl'ihe Stamped by an improper finding! Courts o f Appeal are not always, or perhaps 
Presidency Towns, often, resorted to where error has occurred, and even when applied to are but

________ imperfectly corrective. I t  is, therefore, important to adopt means for dispensing
justice as fully as may be in the first instance, especially considering the many 
ways in Avhich imperfect administration of law has pernicious effects upon society. 
A  better description o f tribunal may be costly, but the expense should be 
defrayed by the state or by suitors. I  believe much moral and political mischief 
results from defective Courts, and that therefore they should have but a limited 
operation. To a certain extent they have been hitherto necessary evils, for with
out them claims of small amount would have remained unsettled. I f  their 
jurisdiction cannot be restricted to such matters without expeUs© to the state 
and to the richer classes o f suitors, I  still believe it consistent with the interests 
of the community that the state or wealthy suitors should bear the cost of main
taining better Courts for more important affairs, having original and not merely 
appellate jurisdiction. Such superior tribunals influence inferior Courts in 
various ways, and tend to purify them not a little. Into what state wUuld Courts 
of Requests and judicatures of that description degenerate in, England, i f  the 
Courts at Westminster were abolished, or What Would the Small Cause Court at 
Bombay in a few years become, i f  the Supreme Court were not within view o f the 
J udges at that Presidency and the public'? '

Thus, unless the forum proposed by the Law Coiiimissioners should he better 
constructed, and capable o f arriving more nearly than the Supreme Courts at a 
perfect administration o f justice, 1 think its jurisdiction Should be limited to small 
affairs, and that its befng the cheaper Court should be accounted a matter o f 
secondary importance. ' ,

But the superiority o f such a Court as means o f distributing justice seems to 
be thought sufliciently established by several criterions. I t  is said, in the first 
place, that it would carry off the business from the Supreme Court; I have no 
doubt it would, for, as being the less expensive Court, suitofs, even the wealthiest, 
would resort to it^ ftiey would first try their chance there, and only have recourse 
to a more expensive tribunal i f  the latter had cognizance o f appeals from the 
former, and an appeal had become' necessary or expedient; and thus matters 
might go on, till such evils had resulted from a had judicial'system as rendered a. 
change or remedy indispensable. I f  measures were taken to enable honest litigants 
to sue upon the same terms 'With regard to charges ia either Court, the Supreme 
Court might, and, I  believe, W’-ouW, be preferred.

The unfitness of Supreme Courts for the distribution of justice is also contended 
for on the ground that their business gradually decreases, whilst that of the 
Mofussil Courts is annually increasing. I have already dwelt on the alleged 
progressional decrease of business in the former Courts, and I  “trust have shown 
that it did not exist; and i f  the business o f Mofussil Courts has increased as 
compared 'wdth that of Supreme Courts, it may be that such a state o f things 
has arisen from the comparatively defective administration o f justice by the former. 
Rights will be invaded or withheld under a very imperfect judicature, more fre
quently than where the administration of justice is comparatively equable and 
certain, and I have long believed that the common notion o f natives o f India 
being more litigious than the rest of the world, has arisen because the very im
perfect judicial system under the India Company engenders. litigation, which 
they who are blind to existing defepts ascribe to a peculiar fcharaeter in the 
people.  ̂ ^

The relative merits o f Supreme and Mpfussil Courts can scarcely be estimated 
frorn the quantities of business transacted in, them respectively. Appeals to the 
Supreme Court from subordinate jurisdictions are almost unheard of, for the latter 
tribunals are chiefly occupied iu small matters not worth the, expense o f an appeal. 
In each o f the Mofussil Courts, except the lowest, there is much business from 
appeals; no slight evidence o f a defective judicial system.

The leading or principal natives at Bombay are greatly averse to appearing as 
litigants, which they seem to consider as a disgrace. During the last September 
term there was an important case respecting a ship called the ‘ ‘ General Wood,” 
iwhich would have been kept back had not an English merchant consented to 
appear as sole plaintiff on the record; several natives were jo in t owners, but
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declined to let their names appeal*, 
influence in the Mofussil.

Chief members o f the native community at Bombay seek to acquire importance 
as patit>ns or protectors, and to this end are much employed in inducing litigants 
to accept their mediation. Much apprehension of their displeasure is apparently 
'felt, and considerable sacrifices ard made to propitiate them. With that view, in 
a recent case, a party compromised for a sum of money, an indisputable claim 
to a much larger amount, full payment of which could have been easily 
enforced.

The Supreme Court gives little encouragement to fraudulent or frivolous suits, 
a description of business, which, I  have been told, is rife in the Mofussil; and by 
the advice of both branches qf the profession at the Presidency, much litiga
tion is prevented respecting matters which give employment to the provincial 
Courts. •

Lastly, the Supreme Court only exercises jurisdiction over comparatively im
portant matters, those o f minor consequence beipg disposed of in the Small Cause 
Court and the Court o f Requests, The Zitlah Courts entertain the most incon
siderable suits— suits for less than a rupee.

Under such circumstances, it is difficult to draw comparisons founded on the 
quantities o f business which the Courts in question respectively dispose of. I be
lieve there is excessive litigation in the Mofussil Comfs, and I  attribute the excess 
to a very faulty judicial system.

Many years ago, on first arriving in this country, I  also was told and swallowed 
much as to the excellence of provincial Courts, till certain particulars from time to 
time came to my notice, which somewhat abated previous estimates o f their merit. 
A t  length, about the year 1832, a case for opinion detailed proceedings in a suit 
respecting a very simple matter, which had been carried through inferior country 
courts into the Sudder Adawlut. In every stage, such errors and improprieties 
were said to have been committed that I  utterly disbelieved the statement, and in 
writing my opinion expressed unqualifled disbelief accordingly* Some months 
afterwards a gentleman in the civil service o f the Company told me he had read 
the opinion, and assured me that the case had been truly statefi. Such an authority 
left no room for doubt, and such proceedings, I  am confident, could not have 
occurred unless under a grossly defective judicial system. Prejudice may influence 
my judgment o f such matters, but I  rely on the opinion of others, whom I  believe 
impartial, as well as upon my own, in professing a belief that the Company’s Courts 
are unequal to the administration of justice, owing to several causes, Some of which 
it may be useful to specify, as similar evils will, I  think, affect the Court o f the Law 
Commissioners. '

C ivil servants who preside in the Company’s Courts have had no professional 
education or experience. Hence, they imperfectly comprehend rights and wrongs 
involving nice distinctions, or modified or rendered complex by manifold relations 
arising from the business o f life, and they have no power of ascertaining how, in 
like cases, legal principles have been previously applied. XJnguided by rules 
of law or evidence, they are easily misginded in Various ways, through prejudice or 
passion, and being left much in their own power, they may allow others to exer
cise power over them. They become partisans more frequently, and when thus 
affected are more mischievous than professional judges, for they are less under 
control. I t  often happens that the Serishtadar has great influence with the 
European Judge o f a provincial Court, especially as such Judge is generally bfit 
imperfectly acquainted with the languag'e in Avhi^ the proceedings are Carried on, 
I  am told he is seldom’ able to read or write it without difficulty. The proceed
ings are therefore read to him by the Serishtadar, who also records the evidence; 
and although the Judge may sometimes dictate the words o f the decree, I  under
stand that is not always or often the case, and the decree is almost uniformly 
written by the Serishtadar.. What power may not that officer possess; and where 
the Judge is ignorant, or indolent and confiding, what mischiefs may Or must
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arise
Sir Erskine Perry expressed his disapproval of unprofessional Judges in a Minute 

upon the inexpediency o f establishing at Bombay a Small Cause Court similar to 
one proposed to be erected at Calcutta in the year 1843. The Minffie was sent 
to the Government o f Bombay, along with a letter I  had written on the same sub
ject, dated the 6th January 1844. I t  appears, from the 2d and 13th Sections o f 
the proposed Act for establishing the new Court recommended by the Law Comr 
‘ 14. ■ 5 n 3 ’ missionergy
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to Appeiidix̂ to the Commissioners thereof, except the chief, may be without any legal education.

Difficulties in law may easily escape the observation o f an unprofessional Commis
sioner ; and it is not improbable that, in his ignorance, he may make light of them 
or disregard them, especially as ample scope for self-sufficiency is provided* by 
leaving it dependent on his opinion of his own ability, whether the suit is to be 
proceeded with before him, or to be transferred to the Chief Commissioneri

On a former occasion, I  observed that there is no expression o f sound public 
opinion in India, where the presence and intervention of professional men are the 
most effectual, if  not the only, checks upon the errors and infirmities o f a Judge. 
That great benefits otherwise arise from the employment o f counsel is apparent, 
from Sir Erskine Perry’s letter to the Government of Kombay. I i i  the 30th 
paragraph he says t “ The eminent advantage' of,Such' (legal) assistance is S o 

obvious, that no one would fail to avail himself o f it, when within his reach, if his 
tights or possessions became the subject o f legal diScuMon.” In  the 29th para
graph he says: “ I t  is true, that in such cases (where parties are not wealthy 
enough to employ the assistance of counsel) the Cbutt, in the absence of any 
forensic advocacy on either side, would dften fail in discovering points material to 
the issue, points which the parties themselves might be blind to ; and the law 
delivered would be frequently inferior in 'quality to what it would havd been aftet 
hearing all that legal acuteness and industry could Suggest.”  '

In this country the advantages accruing from the employment o f counsel are 
peculiar to the Supreme Gourts ; for although (there are vakeels in the Courts of 
the East India Company, they, are ignorant men, o f very inferior station in life, 
and are incapable o f instructing or controlling thh Judges before whom they 
practise. They are permitted to cpntract with tbeir clients for additional rewards 
or commission in case of success, and hence they become ■ seriously interested in 
the result, and are under temptation to tamper, with witnesses and to resort to 
other fraudulent proceedings.

In the last paragraph o f my letter o f the 4th o f August 1843, I  intimated my 
belief that the establishment o f such tribunals as the Law  Commissioners recom
mend would cause the annihilation of the bar at each Presidency, or that, at all 
events, counsel would seldom he employed- $h Lawrence Peel is o f opinion that 
such a consequence would not ensue, at least at Calcutta, and I  have no doubt 
that if  it did not take place at Calcutta, it, could not at Bombay. Sir Erskine 
Perry thinks the projected courts would open a much wider field  for forensic 
talent and employment. After long consideration I  retain my original impres
sions about the matter, for the following reasons:—  .

In the Small Cause Court at Bombay, so much referred to for its suppose*! 
similitude to the Court o f the Law Commissioners, counsel are but little emr 
ployed. Sir Erskine Perry says, “  The eminent advantage o f legal assistance is 
so obvious that no one would, fail to avail himself o f it, when within his reach, i f  
his rights or possessions became the subject o f legal discussion.”  M y experience 
of the Small Cause Court leads me to a different conclusion. The dealings o f 
many litigants therein prove them to be men o f substance, and some money dealers 
who often resort to it are personally known to me, and I  have no doubt they are 
wealthy, and yet counsel are seldom employed in that Court, and very seldom 
indeed by thpse who, from frequent experience^ may have acquired greater skill 
in the conduct of their suits. The clerk or ofilcer of the Court, i f  applied to, 
becomes agent and legal adviser to both parties, pretty much as the Judges o f 
the ^Court of the Law Commissioners are to act. But although the agency o f 
attornies is thus dispensed with, it often happens that a party, distrusting the 
officer of the Court, and reluctant to confide in ' qne who is the confident o f the 
othei‘ party, employs a native lawyer to manage his case, and it  is chiefly where 
native lawyers thus conduct the business that counsel are retained for the trial. 
The chief reason for thus resorting to profe$sibnal assistance may be, that although 
the officer of the Court nominally prepares the brief, the native lawyer often adds 
observations or the names o f witnesses; and probably extracts some additional 
fees for himself. This alone may induce the native lawyer to advise his client to 
retain a. barrister; for when we find that counsel are not much employed by suitor 
of skill and experience, it may be doubted whether the services o f counsel are so 
bteeficial in the Small Cause Court as in tribunals differently constituted; and 
the retaining bf counsel iii the Small Cause Court seems but little  dependent on
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the difficulty or simplicity o f the case. In causes o f some difficulty, even between Second Supplement 
wealthy parties, barristers are not usually employed, whilst they are sometimes ^  Appendix the 
retained for the trial o f very simple matters. Generally, when counsel appears, 
the case, however simple, lasts  ̂much longer than it would otherwise, a;nd cannot Presidency 1 owns, 
be so shmmarily disposed of. ------------

Sir Erskine Perry saysv in a note to the'30th paragraph o f his letter to. the 
Government of Bombay r “  The elicitation o f truth amidst conflicting statements, 
the clear exposition o f principles from circumstances immersed in matter, and the 
logical reasoning required to bring these principles within the rules o f the law, 
are operations so immeasurably better conducted by men trained in legal science 
and controversy at the bai", than by the common herd o f mankind, that it seems 
to me clear their services can never be dispensed with.” T o  me, on the other 
hand, it seems clear their services will be dispensed with whenever they can be 
dispensed with, and that they can be dispensed with in such a Court as that recom
mended by the Law Gommissioners and in the Small Cause Court , at' Bombay.
The fact that in the latter Court they are, to a yery great extent, dispensed with, 
in some degree establishes the proposition.

Professional aid is costly, and although the above-mentioned advantages arise 
from it, and therefore great benefit to Society, yet the expense falls directly upon 
suitors, and will not be incurred i f  success can be obtained without it. The 
Court o f the Law Commissipnem will, be, like the Small Cause Court, so coii- 
strueted, that although barristers may practise therein, tlieir assistance may yet 
be dispensed with, and when employed by otie” party only, may sometimes tend to 
the prejudice o f the client, ovring to the infirmities pf,the Ju%e. I believe it is 
essential to the advancement of justice that both parties be represented by counsel, 
arid that will not always, or perhaps, often be the case, where practically, as in 
the Small Cause Court, the employinent o f professional aid is optional, and the 
retaining a barrister pn one side does not render it necessary or expedient that the 
other party should appear by counsel also. In spch a tribtmal, whete neither liti
gant is assisted by counsel, the Judge endeavours to decide impartially, and his 
efforts may be successful, although, as Sir Erskine Perry observes, he may Often fail in 
discovering points material to the issue, and the law delivered may frequently be 
inferior in quality to what it would haVe been, after heaving all that legal acute
ness and industry could suggest. I f  counsel appear for one only of the parties, 
the Judge may fail in his efforts to be impartial, for it lies upon him to be 
legal adviser on the other side ; it depends oh him blond to bombat fallacies and 
sophistries advanced by the barrister, his competitor; liis feelings may, and, I 
believe, often do, become interested to the injury o f his judgment; a leaning to 
the side he advocates is engend^ed, and he may unconsciously become a partisan.
Perhaps these considerations have weight with the experienced'suitor in the 
Small Cause Court; i f  he and his opponent be alike without professional aid, 
they are so far on equal terms; should his adversary alone have counsel, he may 
think the Judge may therefore lean towards himself; and on his part he may he 
reluctant to be the only one to retain a barrister, lest the Court should contract 
S, leaning to the side unprovided with such support.. In criminal trials, if there 
be no counsel for the prosecution, I think a culprit haS less chance of escaping 
when defended by counsel than i f  he be without such assistance, unless there be 
some point o f law decidedly in his favour which might escape the notice o f the 
Court, or unless there be a good defence, to be' suhstantiated by witnessesi for 
examining whom professional skill may be important. 1 have reason to believe 
that persons under criminal charges have Sometimes been advised td tlie like 
effect.

The grounds on which I  thus account for the services o f counsel being to a 
great extent dispensed with in the Small Cause CUurt at Bombay, will equally 
affect the Court o f the* Law Commissioners, in which I therefore think profes
sional aid will be very seldom resorted to, although it is probable that native 
lawyers and other law practitioners, like vakeels in the provincial Courts, will 
often be secretly consulted. Indeed, the 18th section of the proposed Act for 
establishing the Court, should it become law, will in itself go far to, exclude 
counsel from practising. A  power in the Judge to declare whether the assistance 
of a lawyer was reasonably required or not,-1 have no doubt would often-be capri
ciously exercised, according as piqUes or partialities^ JUisiijg-from %t,het deportment 
of counsel and various other causes might influence the Judge’s mind. Besides, 
the unprofessional Gommissioners will be in a great degree, incompetent to form
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Second Suoplement opinions on tlie Subject, and it is not improbable that barristers may refuse to 
to Appendix to the practise before them; but little utility or satisfaction can arise from discussing
Tj . ........ I points o f law with men wholly ignorant of the science.

I f  the services of professional men be 'virtually excluded, tbe evils pointed out 
by Sir Erskine Perry must arise, and Judges will often, fail in discovering points 
material to tbe issue, and the law delivered w ill be frequently inferior in quality. 
I f  the Court o f the Law Commissioners should be defective in such important 
particulars, and i f  it should become, as is intended, and I  doubt not will be the 
case, the only Court at each Presidency, must it not prove highly detrimental tb 
the prosperity and morals o f society?

Other defects in the provincial Courts arise from the mode o f pleading thereiut 
In the 4th Bombay Regulation of 1827, rules for pleading are prescribed; they 
are so general that under them a very good system might be pursued ; but the 
pleaders and the Judges in those Courts are unprofessional, and, perhaps, very 

- properly under such circumstances, there are no provisions for enforcing conformity 
to the rules, which in practice are hut little attended to. I  hate now before me 
some specimens of the pleading which in fact occurs; they are prolix, inconclusive, 
impertinent, argumentative, declamatory and discursive. Hence, not only are they 
more protracted than pleadings in the Supreme Court, at least on the Plea side 
thereof, hut departures in pleading are frequent; the grounds o f suit and of 
defence are shifted *, immaterial issues arise, and matters really important are 
overlooked; moreover, it frequently becomes difhcult to ascertain whether any 
and what issues have arisen, or whether any and what evidence is required; 
problems which, under the 23d Section o f the Regulation, the Judges of the 
Courts in question have to solve, and to that end are obliged to consult and have 
intercourse and interviews with the parties, whereby prejudices and prepossessions 
are engendered. So far as pleadings in the Court projected by the La'vV Com- 
missionei's shall be prepared by unprofessional men, I  have no doubt the evils 
alluded to, as occasioned by ignorant pleaders, will arise; and since the pleaders, 
whether professional or urjiirofessional, are also to be the judges, and further, are 
to act as legal advisers to the parties, I  am confident they ■will very often become 
partisans, arbitrary and unjust, especially as in a short time there w ill be no other 
tribunal in view to control or afford a better example, and as counsel, i f  my 
opinion be correct, will seldom or never practise jn  the Court o f tbe Law Com
missioners.

It is said that pleading or special pleading is inapplicable to India' because 
“  it is almost impossible that a race o f men like special pleaders should flourish 
in this country; and from the remarks o f Sir L . Peel, Sir Erskine Perry gathers 
that the Statute o f Beaupleader is as much a 4pad letter at Calcutta as it is at 
Bombay.”  During my experience o f nearly 16 years at the latter Presidency, I  
have seen several barristers whose reasoning powers were well developed, and who, 
I  believe, are and Were (for some are dead) not incompetent as pleaders. 
Pleaders go wrong occasionally in England, more frequently in In d ia ; but in the 
latter country they are pretty much on a par as' to the sojence with the Judges 
before whom they practise. Consummate skill, however, is by no means essential 
either to the bench or bar, and it is obvious that pleaders, however imperfect, are 
more likely to attain the ends of pleading by aiming at a perfect system, than by 
avowedly adopting one Which is inaccurate and incomplete, or by disregarding the 
rules o f pleading altogether. A great deal o f what is complained o f as techni
cality in pleading, is founded on analysis o f  the intellectual faculty, and is in con
formity with and in furtherance of the operations o f logical minds occupied in 
determining a dispute. There was a time when, through excessive Strictness, the 
end was often sacrificed to the means, justice to a blind adherence to certain rules 
prescribed for its attainment, but by due relaxation o f which their object is fre
quently secured. Accuracy should'be required to a salutary extent, or the rules 
o f pleading, as in the provincial Courts, will soon be disregarded, and it is very 
difficult to ascertain the medium between over-indulgence and being extreme to 
mark what is done amiss. , '

I f  a just remission of rules and due indulgence as to amendments be truly and 
uniformly aimed at by the Courts, the’whole system 'will be progressively, amelia's 
rated, and the mischiefs of occasional or frequent error will be greatly remedied. 
Sir Erskine Perry commends the practice in the Small Cause Court o f referring 
all technical errors in the pleadings to the jeofail o f the clerk. Such a practice 
may be safely carried to an unlimited extent in that Court where the officer acts
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as agent to both parties ; under such a system, it seems impossible that a technical Second Supplement 
error can mislead either party. In the Supreme Courts it might be a rule that, at 1?’ Appendix to the 
the trial, no pleading shall be held invalid on account of verbal or technical error ; 
that the Court shall decide what is verbal or technical error; that all mistakes 
which shall not have misled the opposite party shall be deemed merely technical 
or verbal; and that where such mistakes have occurred, the pleadings shall be con
strued and altered according to the meaning of the parties. '

For a long period, as already mentioned, demurrers for matters of form have 
been discountenanced in the Court at Bombay, and are therefore very rare ; but 
previous to the trial certain errors in pleading may be objected to, which, with a 
view to enforce due attention and skill in pleaders, ought not to be excused; for 
instance, errors which preclude the opposite party from logically taking issue.
Such defects may be considered by soipe persons as inerely technical or verbal, but 
they, are substantial, and not meresly formal.

The Court at Bombay has exercised such powers with respect to amendments,
&c., as are conferred on Courts of Record and Judges at Nisi Prius in England by 
the 3 & 4 W ill. 4, c. sec. 23, 24. In this the profession appeared to acquiesce, 
and perhaps the authority might be assumed, or the like ends obtained under the 
clauses in the Charter directing the Court to give judgment according to justice 
and right.

The Law Commissioners object chiefly or solely to the mode in which neglect 
of the rules o f pleading is visited upon suitors, and the consequent mischief. They 
allege that this can only be remedied by what they term oral pleading, but which 
in feet is written pleading, prepared by the .Judges or Commissioners of the 
Court. Sir Erskine Perry, on the contrary, proposes to abolish pleading altogether,
What he terms oral pleading, consists in the story of each party being told orally, 
and i f  there be no consequent reduction to Writing, there is in fact nothing that a 
logician , can calf pleading, especially i f  every suitor is-to tell his own stpry, 
without professional aid. H e obviously advpcateS the total abolition of pleading, 
because in the 22d section o f his Minute he repudiates an essential quality o f 
every system of pleading, the separation o f the law and feet; and in the 28th 
paragraph he even denounces the petition and answer system, o f which he says,
“ This mode o f procedure contains within itself all the inherent defects of special 
and equity pleading. The suitor’s story is nOt told by himself, but by his legal 
adviser.”  In  the previous sentences he had said, the petition and answer System 
“  has uniformity and simplicity td recomnjend it. Any one can draw a petition.
No inveterate fofms oppose themselves as obstacles to prevent the Judge from 
finding his way to the fact in the case.”  He cannot mean to intimate that 
although a petition be uniform, shnple and free from inveterate forms, so that “  any 
one can draw a petition,”  it necessarily contains within itself all the inherent 
defects o f . special and equity pleading, or that the story told in a petition is necea- 
sarily told, not by the party himself, but by his legal adviser. This 28th para
graph, in fact, imports that, a party himselfi and not his legal adviser, should tell 
his story to the Court; and that a party is not even to employ the simple uniform 
petition, which any one can draw, as a vehicle for his story, but should tell it 
orally himself, without using any wwitten pleading whatevet. The note upon the 
21st paragraph o f his letter to the. Government of Bombay, it appears to me, 
confirms this construction. H e therein concedes to the Law Commissioners “ the 
use they propose to make o f certain rules o f special pleading which have been 
found effective in practice,” and subsequently adds, “ I  conceiye, however, that i f  
written, pleadings are, abolished, and with them, .the greater part pf the techni
calities with which written pleadings are accompanied, it is a misnomer to apply 
the designation o f special pleading to a new system in which only a few of its 
rules are adopted.” T hus, he contemplates the abolition of written pleadings, 
and five minutes’ reflection will convince many a mati, that i f  written pleadings be 
abolished, no logical pleading can easily be carried on; in fact Sir Erskine Perry 
intends there shall be no pleading whatever .beyond the telling of his story by each 
])arty, for there is nothing in the Minute to import, that according to hjs plaa 
anything further is to take place, although we may conclude the Judge or officer 
is to be at liberty to make notes.

•The Law Commissioners, on the other hand, propose a widely (Rfferent system; 
for they intended that from the oral pleading of the parties^ or other agents, 
written pleadings shall be framed, not by a professional adviser |ndeed, but by the 
Commissioner or Judge. Nor do they intend, as Sir Erskine Perry assumes, to
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the most part, as we believe, to produce the best results, when they are observed 
and further on they say, “  The logical rules which constitute the essence of 
pleading are of universal applicationand, using the words of M r. Serjeant Stephen, 
they term special pleading “  a fine juridical invention,”  and they object to the oral 
pleading in the Court of Requests as not being subjected to any rules; whilst the 
rules they prescribe in their Draft Act, Section X II . ,  for pleading in^he intended 
Court, might embrace an elaborate system. That they intend a pleading mucli 
more special than Sir Erskine Perry advocates, is apparent from their precepts to 
separate law and fact; that pleas Le  kept distinct from demurrers, and that no 
plea be double or argumentative, j&c. There are no provisions, however, for enforc
ing adherence to the rules, which I  have, therefore, no doubt would soon become, 
like rules for pleading in tbe provincial Courts, mere dead letter. Through want 
o f skill and experience, the unprofessional Commissioners would be incompetent 
to carry out the system, and through want of responsibility, and consequent 
inattention, the professional Commissioners would soon become almost equally 
inefficient; and therefore, even as matters stand, I  have no doubt that pleadings at 
law, in the Supreme Courts, are more concise and sufficient than pleadings would 
be under the system o f the Law Commissioners.

In the 11th paragraph o f his Minute, Sir Erskine Peny expresses himself to the 
effect that, “  so far as his experience goes, the immense expenditure which attends 
a trial in the full Court is not rewarded by bringing Jtbe case to be tried a whit more 
satisfactorily before the Judges,”  than it would be brought before them in the 
Small Cause Court. I  have’already said that barristers are seldom employed in 
the Small Cause Court, but by the passage above quoted Sir Erskine Perry does 
not mean that no benefit results from the attendance o f Counsel at a trial; such 
a construction would be irreconcilable with the opinions subsequently given in his 
letter to the Government o f Bombay as to the advantages accruing to Judges and 
suitors from pi’ofessional services. He intimates, I  conceive, that the written 
forms adopted for bringing a case to trial in the Small Cause Court are as effectual 
and satisfactory as the mode 6f  pleading in use in the Supreme Court. I concur 
in that position so far as the jurisdiction of the Small Cause Court and the forms 
of declaration used therein are concerned; but thus far there is little difference 
between the latter Court and the Supreme Court. Tlie process of the Small 
Cause Court is confined to actions for debts and liquidated damages, in which the 
cause o f action does not exceed 350 rupees. A  very simple form o f declaration is 
iprescribed, which in itself affords but little information as to the nature o f the 
claim preferred, a knowledge of which is acquired by the Judge, and perhaps by 
the defendant, from statements made by the officer, and from the bill of particulars 
which accompanies the declaration. Thus there is little that can be called plead
ing on the part of the plaintiff in that Court, especially where the claim is founded 
on an indebitatus assumpsit; and the like observations may be made as to similar 
actions in the Supreme Court; for the money counts are as simple and as brief as 
the counts adopted in the Small Cause Court, and in themselves afford as little 
information as to the ground o f action. The same also may be said o f other forms 
of declaration used in the Supreme Court. W hat can be more general or vague 
than a declaration in trover or ejectment; what particulars o f the suit can be 
collected from suck preliminary pleadings ? In each Court the declaration on a 
bill of exchange or promissory note is somewhat more explanatory, for it describes 
the note, and shows whether the defendant is sued as drawer or acceptor, &c. But 
since the new rules were established, the counts on bills and notes in the Supreme 
Court are as simple and brief as declarations on such instruments in the Small 
Cause Court. On the whole, it seems to me, that in actions for debts and liqui
dated damages, and for several other matters, it signifies little  what form, or 
whether any form, of declaration be adopted. I t  is only requisite that the defendant 
have notice of the claim preferred, and that may be communicated in various and 
very simple ways. When relief is sought, either in law or equity, upon unusual 
grounds, moi-e precision in the introductoiy pleading may be expedient.

If, therefore, the declarations used in the Small Cause Court be similar to those 
employed in like cases in the. Supreme Court, it may well follow that, -so far, a case 
for trial is brought before a Judge as satisfactorily in the one court as in the other. 
But my concurrence in the opinions of Sir Erskine Perry on this subject goes no 
further; for in the Small Cause Court there is virtually uo qdeading at alj on the
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part o f the defendant, who alleges he is not indebted, or makes some statement Second Supplement 
equally vague, and under such a plea is permitted to adduce any matter which 
may form a defence to the action. Although this answers in a Small Cause Court, judicature in the 
where the officer acts as agent or legal assistant to both parties, and is thus pre- Presidency Towns.
viously apprised o f the defence to be set up, I  cannot think, with Sir Erskine Perry, --------- —
that a case is hot brought before the Judges more satisfactorily in the Supreme 
Court than in the Small Cause Court; for, in my opinion, the procedure in the 
Small Cause Court is chiefly defective, because the oflicer of that Court acts as 
agent and legal adviser to both plaintiff and defendant. The mode of pleading 
in question may be the best tvhich could be adopted under what thus appears 
to m e ’a very imperfect system, but it does not remedy what I  consider the 
defect, and that mode o f pleading would be insufficient in the Supreme Courts, 
where, as in the Superior Courts in England, the respective litigants have each 
his own professional agent and adviser. Formerly, in those courts, a very vague, 
general style of pleading on the part o f the defendant was admitted in cases of 
the same description with those within the jurisdiction of the Small Court; but 
in order to obviate the consequent inconvenience,- and the neceMty thereby 
engendered for the • plaintiff coming jarmed at all points, new rules requiring 
greater precision in pleading on the part o f defendants were prescribed, first 
in England, and afterwards in the Supreme Courts of India. Still, in many 
important matters, great latitude o f pleading is allowed to defendants in the 
Superior Courts, as well in: England as in this country; but the effect o f the 
new rules has been the introduction o f greater precision in pleading by defen
dants, and considering that those rules were framed by the Judges of England, 
we may hesitate to yield to the opinions o f those who would virtually abolish 
pleading altogether.

But the Small Cause Court at Bombay, it is argued, has succeeded, and there
fore the proposed Court must be successful. The jurisdiction o f the Small Cause 
Court is lim ited; that o f the proposed Court is to be unlimited. The Small 
Cause Court co-exists with the Supfeme Court, a better tribunal, affording to 
Judges, suitors and the public an example, as I  believe, o f a better administration 
of justice; and the Judges, being chiefly occupied in the latter Court, are less hable 
to become arbitrary, negligent or ignorant. The proposed Court will soon become 
the only tribunal at each Presidency; for, as the cheaper forum, it will carry off 
all business from the Supreme Court, especially as it is pfobable the Judges of the 
former will be unable to resist a leaning on their parts towards the plaintiffs.
It is well known how business increased in the Court of Common Pleas in Ireland 
owing to Lord Norbury’s inclination to the plaintiffs..

In the 30th section o f his Minute, Sir Erskine Perry speaks o f examination of 
the parties as adopted in the Small Cause Court at Bombay, and in the 39th 
paragraph o f his letter to the Government o f Bombay he says, the parties are 
examinable in that Court at each stage of the inquiry, and that, therefore, in every 
case where conflicting testimony occurs, immense advantage is obtained by the 
power o f sifting the parties themselves. I  hence conclude that Sir Erskine 
Perry, when presiding in the Small Cause Court, examines and sifts the parties.
I  have myself gone as far as I  have seen other Judges go in that Court; that 
is to say, when a case has been nearly brought to a conclusion, and it has 
become almost certain whether the plaintiff or the defendant would succeed, I  
have asked the losing party i f  he had any thing to say with respect to such ’
and such matters, obstacles to his success. This I have done, not intending 
to rely upon what the party might say, but in order to obtain a clew to further 
evidence, i f  any, and because it often happens that the officer of the Court has 
not been fully informed by the parties, or has failed to elicit all the particulars 
of the case. I  have never seen any other Judge go further in the Court in ques
tion. Sir Erskine Perry’s practice may be very salutary, but I  am not aware of the 
law or custom by which it is authorized.

I  incline to think that the viva voce examination of parties to suits in law and 
equity would have a beneficial effect. I f  that procedure be expedient and should 
be legalized, it would in itself work an important change, and greatly reduce 
the expense o f litigation. I t  might be as well to tiy such, an experiment before 
having recourse to the greater innovations recommended by the Law Commis
sioners. Against such a measure it may be strongly urged, that thereby the
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Secimd Siipplemeni system of intermediate agency between tlie Court and the suitor is violated; that
Kê ort̂ on CivV^^ Pjstem by which, to use the words o f Sir Lawrence Peel, “  in spite of natural
Judicature in the inequalities, the powerful and the weak, the negligent and the ignorant, the
Presidency Towns, bold and the timid are enabled to meet in equal terms on the arena o f justice.”

------------ It is said that to place suitors on equal terms, you should take their examinations,
as well as ’their pleadings, from their law agents, giving to the other side the 
power of excepting to insufficient answers or examinations, and relying on the 
penalties against perjury and the characters of the practitioners as protections 
against falsehood and fraud. The mental qualities o f suitors are indeed as various 
as their physical strength. One party may be dull, ignorant or 6ld ; his memory 
may have failed, he may be agitated or nervous. I f  required to answer, on the 
instant, to matters contained in a bill or answer, or to'things relating to the subject 
of dispute in an action at law, he may make incorrect statements or admissions to 
his prejudice, because he makes them without due and just qualifications. Very 
different would be the situation of an able, bold or cunning person, self-possessed 
and fertile in resourdes and explanations. To a considerable extent, however, the 
like objections apply to viva voce examination o f witnesses. It  may be replied, 
indeed, that the statements or answers of a party may be looked upon as admissions, 
without due allowance being made for mental or physical infirmities, or without 
its being perceived that anxiety as to the result, or other matters, so agitated the 
examinant as to incapacitate him from doing justice to his case. A re Judges 
incompetent to the full perception and consideration of such matter's, and the 

. making just allowances accordingly, or are jurors supposed equal to these arduous 
duties, which are frequently entrusted to them when trials o f issues are directed by 
the Court of Chancery ? However these queries should be answered, the feeling 
in England is adverse to the viv& voce examination of parties, and although under 
decrees in equity the Master is directed to examine witnesses viva voce, i f  he 
thinks fit, he is only allowed to examine the parties on interrogatories. •

I  do^not greatly advocate the viva noce examination o f parties, upon the ground 
that Judges may derive assistance from observing the demeanour o f the plaintiff 
and the defendant. Unless in peculiar insfances, where deportment is strongly 
marked and of a very decisive character, I  think it unsafe to allow the demeanour 
even o f an ordinary witness to hhve'much influence on the mind. Judges, jurors, 
barristers unemployed in the pending suit, andby-standers, often differ widely in their 
respective estimates of the demeanour o f a witness, and very fallacious opinions, 
I  believe, are often form.ed by thoise who much rely on such criterions. In my 
opinion, indeed, the most formidable objection to the vivd voce examination of 
parties is, that it would to a great extent violate the system o f intermediate agency 
between the Court and the suitor, and place Judges in a situation in which they 
would be particularly liable to contract sympathies, antipathies and prejudices, or 
to indulge, strengthen or give effect to such affections, i f  pre-existent, or otherwise 
derived. In  the 2d page o f Mr. Gresby’s book on Evid’ence, there is the following 
note: “  Doubtless a Judge will occasionally betray a feeling or a bias of which 
advantage may be taken; suitors are said sometimes to have assumed the appear
ance of poverty in order to fî nd favour in the eyes of Lord Hale.”  Sir Herbert 
Compton tol4 me that the leaning o f the Court to pauper parties was matter of 
observation at Calcutta, and I  have heard it strongly hinted at in the Court at 
Bombay. But, as already suggested, i f  the viv& voce examination Of parties be 
inexpedient, might they not be examined on interrogatories ? Might not each 
party, as well at law as in equity, be permitted to file or d e liv^  interrogatories 
for the examination of the other ? Pleading in equity might then be abbreviated. 
Bills of discovery, with reference to actions at law, might be abolished; and if  
defendants in equity were to be considered acting parties, and entitled to call upon 
the Court to order fraudulent instruments to be cancelled, &c., cross bills might 
be also disallowed. A  bill to enable plaintiffs and defendants to examine eath 
other on interrogatories was brought into the House o f Lords by Lord Wynford 
several years ago, but was thrown out, being opposed by the present Lord Chan
cellor and Lord Eldon.

Shortly before Mr. Anderson acted as Governor o f Bombay, he told me it was 
intended to establish at Calcutta a court similar to the Small Cause Court at 
Bombay, and he asked what I  thought of the latter. A t  that time, I  had no idea 
the discussion now pending could arise, and so far, my reply, that it required great 
care to prevent the Small Cause Court from becoming a nuisance, was perfectly im
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partial. That opinion was founded on experience as counsel as well as upon the Second Supplement 
bench. I  thought that as, in the Court' in question, Judges were to a great ^  Appendix tô  the 
extent uncontrolled, and unassisted by Counsel, the proceedings were sometimes over 
summary, the law delivered o f inferior quality, and material points o f law and fact Presidency Towns.
undiscovered or unnoticed. Evils o f the latter description, 1 thought, frequently --------- —
arose from the officer o f the Court acting as agent for both parties, by one or other 
or both o f whom he often was distrusted, and was thus kept in the dark as to 
important features in the case. It  is a common allegation of the officer that he 
has been unable to get such a party or parties to attend upon him. E%en when 
sufficient attendance o f parties is attainable, the officer cannot be expected to feel 
the same zeal or to exhibit the like energy or skill on behalf of either of the suitors, 
or for both, as would be evinced by a professional assistant for one party only.
Moreover, as the officer acts as agent and legal adviser to both parties, and has 
personal intercourse with them in those capacities, hq is very liable to contract a 
bias to'one side or the other, and, 1 think, almost always does so. The Judge, it 
seems to me, is very much in the power o f the officer, who states the case on both 
sides to the Court, and the party against whom the officer has a leaning is pretty 
much in the predicament o f having his case stated by his opponent’s counsel.
Owing to the above circumstances, it appears to me that the Court for Small 
Causes, though a good Court o f the kind, and useful, holds out great encourage
ment to fraudulent litigation, and does injury, to some extent, to the welfare and 
morals of society. It  may be said that many of the evils alluded to are attributable 
to the intermediate agency o f an Officer; whereas in the Court o f the Law Commis
sioners, the Judges are to perform those duties which devolve upon the officer in 
the Court for Small Causes. I  do not, however, impute any wilful misconduct to 
the officer o f the latter Court. I  merely think he is influenced, as a Judge or any 
other man would be, i f  similarly circumstanced ; that the Judges of- the projected 
Court will be influenced in the same manner, and that as they are to have greater 
power, greater evils w ill ensue.

It  appears from the Draft o f the Act prepared by the Law Commissioners that 
in the intended Court the plaintifi", or, under certain circumstances, his agent, is 
to appear before a Judge or Commissioner o f the Court, and orally, or in writing, 
lay the case before the Commissioner, who thereupon, and ft-om what he may 
elicit by examination o f the plaintiff or his agent, is to frame the declaration. I f  
the Commissioner discerns any cause o f action, the defendant is to be summoned 
or arrested as the case may require; and he, or, under certain circumstances, his 
agent, is to appear before the Commissioner, who may examine him, and who, in 
the presence of both parties or their agents, is to proceed to take the pleadings 
and settle the demurrers and issues Of fact.

W hatever renders a Judge active in conducting a cause is bad in principle and 
inconsistent with his functions ; an axiom which, in every stage of procedure pre
scribed for the intended court is wholly disregarded. Whilst unusually extensive 
j)owers are given to the Judge, the system o f intermediate agency between him and 
the suitor is violated throughout, and accordingly prejudice and passion will have 
ample room as well as ample grounds to operate.

In the first instance, the Commissioner is to discharge those duties which an 
able, upright attorney performs towards a client .preferring a claim against another 
person. II e is to hear or receive the statement of the Claimant; elicit, by queries or 
otherwise, further information, i f  expedient; for which latter purpose he is to be 
armed with power to punish prevarication or falsehood, and he is then to deter
mine in his own mind whether there be any valid cause of action, I  think all 
this would be better done by an attorney, to'whom, as being his own agent, and 
of his own selection, and not a Judge, the party might be more candid and un
reserved. I  have the less doubt the attorney W'ould be more effective than the 
Commissioner, because the latter is also to act as agent and legal adviser to the 
defendant, and the plaintiff will be most reluctant, I  believe, to confide the whole 
matter to the Commissioner, and 'w ill endeavour to conceal weak points, and 
whatever may, in his opinion, have an injurious effect upon his case; all which 
an attorney might be able to discover. The like observations may be also made 

: respecting the Commissioner’s agency for the defendant. Should either party 
appear to shuffle, with a view to better his case, the Commissioner, whether he 
impose a penalty or not, may contract a bias against him; but I  think his lean- 

.ing will usually b e ;against the defendant, for his more active agency wiff in
14- 5 c 2 general
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Second Supplement general be exercised for tbe plaintiff, -with -whoni, to some extent, he may identify 
to Appendix to the himself accordingly. Besides, much delay and many adjournments -will often 

occur before the case o f each party can be fully understood in order to being duly 
expressed in the pleadings; and the Commissioner will want zeal and inducement 
to exert such energy, skill and patience with respect to either o f or both the litigants 
as would be exercised by a responsible counsel or attorney Acting for one party 
only; and in the absence o f professional control and assistance, the Commissioner’s 
conduct may be arbitrary; he may fail in discovering material facts and points, for 
parties themselves may be blind to facts as well as points o f late, i f  they do not 
perceive how they affect the case; and the law delivered may be frequently inferior 
in quality.

Not only are Judges and the parties themselves blind to important matters of 
law and fact, which with professional aid would be discovered, but it often hap
pens that where a Judge perceives a point, he at first considers it  untenable, and 
i f  alone would unhesitatingly overrule it, and yet the same point is afterwards put 
by counsel in a different light, and becomes the principal feature in the case. It 
may be said parties are to be at liberty to employ attornies and counsel in the in
tended Court, but for reasons already given, I  think they will seldom have such 
assistance, especially as they can only have it under restrictions; and the Draft 
of the Act obviously imports that the CommissioUere arO in general to discharge 
those duties which are now usually performed by attornies or counsel. In general, 
therefore, it is to rest with a Commissioner* professional or unprofessional, un
checked and unaided by counsel, to determine whether the plaintiff has stated a 
good cause of action ; in other words, whether the action is to be instituted or 
not, and also, whether any and what points of law or issues o f fact are to be 
raised. These last-mentioned matters must be left to his discretion, unless it shall 
be incumbent on him to take every demurrer and raise every issue suggested by 
the parties ; in the latter case endless prolixity and nonsense must ensue, and 
i f  he is to exercise discretionary power in such particulars, he will be often 
subjected to reproaches and upbraidings, not always unjust, from the unsuccess
ful party.

Although Sir Erskine Perry discards Written pleading altogether, the Law Com
missioners adopt them. Aa already mentioned, my own conviction is that 
pleadings at law in the Supreme Court are already more concise than pleadings 
will be under the system o f the Law Commissioners, and I  have no doubt that 
pleadings in equity might be reformed so as to secure a like result. The Commis
sioners o f the intended Court, whether professional or unprofessional, would find it 
difficult to frame declarations' or pleadings more brief, and yet sufficient, than 
those most commonly in use on the Plea side o f the Supreme Courts. In the 
more unusual pleadings there is much room for improvement. Abbreviation is 
difficult and laborious, and considering bow irresponsible the Commissioners o f the 
proposed Court will be, as compared with barristers and attornies, I  think that 
after a little time their pleading will be inadequate and prolix. In brevity of 
pleading, I therefore believe, nothing will be gained under the proposed system, 
and but little, if any thing, in the cheapness o f drawing pleading. JMost or very 
many o f the pleadings now used at law are drawn by attornies, and for them a 
comparatively small rate o f remuneration is charged; but whether pleadings be 
drawn by attornies, barristers or judicial commissioners, they pinst be paid for in 
one way or another. Under the new system. Judicial Commissioners are to per
form the part o f attornies, counsel or officers o f court; and thus a much greater 
number o f Judges will be required, and i f  such Judges are to be remunerated 
upon any thing like the same scale as civil functionaries in the service o f the India 

. Company, they must be highly paid, and yet the greater portion o f their duties 
will be such as are now performed by barristers and attornies. A  great portion 
o f their pay may thus be considered as costs for their services in acting as attor- 
nies or counsel and in drawing pleadings; and upon striking a balance between 
such costs of drawing pleadings under the projected system, and costs as they 
might be reduced under the existing system, I  am confident there would be little, 
i f  any, difference in favour of the former. Such costs o f drawing pleadings by 
Judicial Commissioners would probably be extracted in some way from the 
suitors ; but i f  not, they must fall wholly upon the Government; and i f  Govern
ment were to pay salaries to officers o f the Supreme Court, instead o f leaving 
them to be supported by fees, pleadings might be delivered between the parties,

and
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and the expense o f pleadings would then be little i f  any thing beyond that incurred 
in drawing them.

Sir Erskine Perry believes he has fully met and refuted Sir Lawrence Peel’s 
objections; it appears to me he has done neither. I shall not, however, go at any 
length into the argument, but limit myself to observing that Sir Erskine Perry 
assumes that those objections are resolvable into two propositions:— “  Pirst, The 
proposed plan w ill introduce misdecision, and consequently uncertainty, into the 
law. Second, The plan gives the Judge too much power.” As to misdecision, 
he says: “  This class o f objections proceeds upon two assumptions: First, That the 
proposed procedure w ill not bring the facts in eg-ch case to the notice of the Court. 
Second, That upon the facts so brought, the Judge will decide on arbitrary notions 
of justice and equity, and Hot on the substantive law o f the land.”  This last posi
tion he terms an assumption altogether untenable and gratuitous, because “  no 
change is proposed to be made in the substantive law o f the land, but only in the 
mode in which the controversies o f suitors are to be brought forward, in order to 
have that law applied to them.” What he calls the first assumption, viz., “ that 
natural procedure will not bring out the facts,” and which he imputes to Sir Law
rence Peel, he says, “  is therefore all that peeds to be noticed.” After asking, 
“  what arguments have been brought forward by Sir L. Peel to warrant this 
assumption ?” he says, “  To me it appears that the great advantages of the scheme 
consist in its aptitude to admit of all facts in issue between the parties being 
readily brought before the Court, and that it is directly calculated to obviate those 
evils in the existing system, by which essential facts are often shut out, and by 
which so many decisions pass irrespective o f the merits of the case.” He then 
alludes to cases at the assizes in England, in which, through mistakes of pleaders 
and negligence o f attornies, the parties have been turned round on the pleadings, 
or put out o f court by a failure to prove a notiee or signature, and concludes by 
saying, the volumes o f Reports “  are equally full o f decisions, where the interests 
of suitors have been concluded fo r ever on some blunder or other of their legal 
advisers, and wholly irrespective of merits.”

There are few professional men but w ill deny that this last assertion, as to 
interests o f suitors being concluded fo r ever on some blunder o f their legal adviser, 
irrespective o f merits, is warranted by any thing that occurs in England at the 
present day, and I  am not aware that there has been any instance of the kind at 
Bombay. As to parties being “  turned round on the pleading,”  I  certainly think 
the Court at Bombay has not shovm ready liberality in these matters, although on 
some occasions, to prevent the results in question, elfective measures have been 
adopted, and adjournments granted from day to day, and even from term to term. 
I  .cannot at this moment recollect any case in which a party has been so “  turned 
round,” o f late years, at Bombay; and i f  Judges have not already the power I think 
they possess, o f remitting rules and adopting measures to meet the exigencies 
alluded to, such power might easily be conferred, and its exercise rendered incum
bent on the courts. The mischiefs mentioned by Sir Erskine Perry could not 
indeed occur under the system he proposes, for .thereby, as already shown, written 
pleading is to be altogether excluded; the parties are to tell their stories orally, 
and are not even to make use o f petitions which “ any one can draw,”  lest the story 
should be told, not by the party himself, but by his legal adviser; and as there is 
no provision for reducing the oral pleadings into written pleadings, conformable to 
the plan o f the Law Commissioners, parties cannot be turned round on the 
pleadings.

But the first assumption ascribed to Sir Lawrence Peel is, “ that the proposed 
procedure will not bring the facts in each case to the notice o f the Court;” and one 
of the objections resolved into this last proposition is, that “ the plan requires a 
Judge o f higher qualities than can be found, and even the highest qualifications 
would not be sufficient to ensure success, because the Judge would have too much 
power.”  I t  appears to me, that to fulfil the duties o f attorney and counsel to each 
of two adverse litigants, a man requires very high qualities indeed— qualities rarely, 
i f  ever, to be found ; that some o f the difiiculties of acting in this double capacity 
are but little diminished, whilst others equally formidable arise, where the same 
person also undertakes the offine o f Judge between the parties, and that he who 
presumes to exercise such various and inconsistent functions will probably fail in 
his duty as a Judge, especially as in each capacity he will have Very great discre
tionary power,— power which, from the infirmity o f human nature and the want o f
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Second Supplement adequate control, must occasionally or often be abused. It  thei’efore seems to me that 
to Appendix to the owing to the difficulty of the various duties assigned to the Judicial Commissioner 
^*ticaiure in'ihe in the intended Court, and the occasional or frequent abuse o f the discretionary 
Presidency Tosvns. powers entrusted to him, the proposed procedure, although it may often bring the

-----------  facts in a case to the notice of the Judge, inasmuch as the party, when not himself
blind to them, may disclose them, yet that such facts may be distorted, disregarded^ 
or made light of as ignorance, prejudice or passion may suggest, and that, under’ 
the like influence, the law applied may oftentimes not be the substantive law of 
the land, but such law strained, shortened or misinterpreted as occasion may re
quire.

But in the 23d paragraph of his letter, Sir Erskine Perry mentions what he 
considers preventive checks upon undue exercise o f power by Indian Judges; to 
wit, “  the Judges .of the Supreme Courts have very little o f the moral support 
which Judges in England derive from the influential classes o f society.”  Therein, 
it appears to me, lies the greatest danger. Moral support would sustain them 
W’hen right, and abandon them when wrong. Upheld thereby, they would disre
gard the cabals or opposition of those whose fraud, violence or injustice''were cor
rected or impugned in the administration o f the law, and the apprehension of 
losing such support would greatly tend to keep them within due bounds. Unaided 
and uncontrolled by this moral influence, they may truckle, temporize or shrink 
from uncompromising performance of their duties, or they may overstrain their 
power for their own gratification or that of others.

Sir Erskine Perry further intimates that the local governments arid governing 
classes feel that the Supreme Courts have .hitherto, in some slight degree, con
trolled them. The existence of any independent Court in the country would pro
duce the like effect. As he observes, however, the restraint, although lightly and 
temperately administered, can scarcely prove otherwise than galling, and I  believe 
it has long been their object to remove it, and various proceedings of the Law 
Commission are obviously tending, in various ways, to its removal, and to the 
establishment of courts of a very different character. Under such circumstances 
the local governments and goverping classes paay be, as Sir Erskine -Perry leaves 
us to infer, very anxious to detect judicial errors; but the same feelings which 
occasion this anxiety indispose them to afford that moral sup)port already men
tioned, and which, by being attendant on a Judge when right, and forsaking him 
when wrong, is the chief security for due administration o f justice. In fact, the 
local governments keep carefully aloof, unless when cases are brought forward in 
which they are intimately concerned, and that is but seldom; for there is scarcely 
an instance of a prosecution for an offence by a civil servant being instituted in 
the Supreme Court, Such matters being almost uniformly disposed of by secret - 
committees; and as to civil cases, there is generally such a leaning on the bench 
towards the ruling power as deters many a suitor from going to law. A  man must 
have a strong case to succeed where he is opposed to the local government; and 
when at the bar, I  have several times advised against the institution of suits 
against the East India Company, or where the Government o f Bombay upheld 
the opposite party, not because I  thought tho client had not a fair demand, but 
because I  was convinced the Court would lean against him so strongly, that even 
i f  he obtained a verdict he would probably be saddled with his own costs, or that 
very inadequate damages might he awarded. Still the Supreme Courts are some 
check upon power, which would otherwise be more without control. Notice must 
be taken by the Government of glaring offences of civil servants, and redress for 
civil injuries must often be accorded, because the Supreme Court is open to 
aggrieved parties i f  they choose to proceed in i t ; and i f  driven to seek redress in 
that way, publicity and inquiry are at least attainable; for where attornies and 
counsel practise, they cannot well be evaded, and in courts such as the Supreme 
Courts, there are, even in this country, some strong restiaints upon the Judges.

Another supposed preventive check is mentioned in the following terms :—  
“  The public press represents the interests o f  the executive classes almost ex., 
clusively, and, therefore, has additional motives to the tendency o f a public press 
generally to keep a rigid look out for judicial-peccadilloes.”  The newspaper 
‘trade has a demoralizing effect on those engaged in it. In India especially, the 
European societies being very limited, individuals frequently come into collision, 
petty party feelings and personal likings and dislikings are engendered, and when 
newspaper editors assail or applaud a man, professedly oh  public grounds, it often 
hsppens they have been instigated by some dishonest, paltry motive; hence,

although
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although their misstatements o f facts are mischievous and annoying, their Second Supplement 
Qpinions are usually considered worthless. Each Indian newspaper primarily 
represents the selfish interests, opinions, party feelings, piques arid prejudices of in the

partiOular individuals or cliques who are proprietors, or of its editor, and in a Presidency Towns.
small society these concerns are so paramount and absorbing that public spirit -----------
has but little opportunity -to operate. I f  it be made worth while to the pro
prietors or the editor, ditectly or indirectly, as it often is, the newspaper will 
advocate the views o f the executive classes, and not otherwise. But the argu
ment may be put into a small compass. Sir Erskine Perry does not ascribe the 
representation o f the interests o f executive classes by Indian newspapers to high 
or public feeling. It has rarely sprung from so pure a source. Hence, however 
the public press may look out for judicial peccadilloes, its censure, as its praise, 
must fail o f having full effect, and the preventive check in question must to some 
extent be feeble and ineffectual.

Lastly, Sir Erskine Perry thinks the bar in this country “  more prone to con- 
cut to any carpings and cavils at judicial authority than to support it, even in 
its due exercise, by their moral influence.” That the bar in India are not so 
useful in the latter respect as the English bar, I  cannot deny, and, no doubt, un
worthy chai’acters are to be found at the bar as Well as in other walks of life, but 
they are soon detected, and become insignificant. Still I  fear the animadversions 
of the bar upon the exercise of judicial authority in this country are frequently 
correct, and I  have no doubt they are more felt by the Judge, and have greater 
effect upon him, than observations from any other quarter, and are more effectual 
than any other check. There are always Some men in' the profession whose re- • 
spectability, knowledge o f law and honourable feelings are unquestionable ; whose 
opinions cannot he disregarded, and who will abide by a Judge in good report or 
evil report, so long as they think he has fairly done his duty, and who will only 
impugn his conduct when they honestly think him in the wrong. I, therefore, 
think the bar form, indeed, a preventive check, but not because of their proneness 
to concur in carpings and cavils, a quality which must tend to lessen their moral 
influence and'ability to control.

Each of these supposed restraining powers, - except the last, is represented as' 
arising from the peculiar situation o f Judges of,the Supreme Courts; they are, 
therefore, inapplicable to the Court proposed by the Law Commissioners, the 
Judges o f which, it may be inferred, from the Draft of the Act accompanying the 
Report, are to be appointed by the Governor o f Bengal, and are to be paid each 
such a salary, respect being had to his qualifications, as to the Governor-general 
in Council shall seem meet. I t  requires no great discrimination to perceive that 
such Judges will be circumstanced very differently from Judges of the Supreme 
Courts ; that they w ill have a strict connexion vdth the local Governments of the 
country from which their appointments will have been obtained, and upon which 
the amount of each respective salary is to depend ; that they will seldom or never 
be placed in anything like conflict with the governing classes of the community, 
by which and by the press, so far as it may represent the interest of those classes, 
such Judges will accordingly be upheld ; neither can these supposed restraining 
powers apply to the Court proposed by Sir Erskine Perry. Should the tender of 
his services be accepted, and should he be appointed Chief Commissioner of such 
Court, either at Calcutta or Bombay, he will have been apj)ointed by the local 
Government; in whatever light he may view himself, he w ill not be tiewed by 
others as a Judge of the Supreme Court, and he may not experience any want 
of that species o f moral support, the want o f which he has relied on as restraining 
the abuse o f judicial power.

Judges in the colonies, I understand, are to some extent dependent on the 
local ralers; and I have been assured that defects in the administration of justice 
consequently arise, although in each colony there is usually a large European 
population, not forming a part of tire executive class; but mixing therewith, in
fluencing and controlling it, and although English colonists, i f  seriously injured, 
may become so clamorous as to make themselves heard in Dqwning-street or at 
Westminster, and, therefore, local rulers may study to appease them. In this 
country, however, there are but few Europeans not included in or employed under 
the executive class ; the influence and power of w;hich class is therefore paramount.
The natives have no intercourse on equal terms with the executive European 
class, or with Europeans in general, and the difficulties they encounter in seeking 
relief in England are notorious; hence one ground of thê  expediency of having
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Second Supplement in this country Courts independent of and unconnected with the local authorities, 
to Appendix 10 the and which after all has been but imperfectly ejected.
Judkaiurê n̂ the Benjamin Malkin, it appears, carried out at Singapore and approved of a
Presidency Towns, system somewhat similar to that proposed by the Law Commission. His judicial

_________  qualities are highly spoken of, and under him the system may have worked better
than could be expected under a Judge of less estimable qualities apd inferior 
attainmepts; still I  should receive with great caution the opinion of a Judge as 
to the operation and effects o f a favourite system. I  should prefer the evidence 
of the suitors and practitioners, i f  any, who may have had experience o f the Court 
during the period he presided in it. A  Judge may imagine he has done a great 
deal o f good in cases in which the profession or the public think be has shown 
himself a decided partisan.

Warnings of danger from the abuse o f judicial power have been represented as 
uncalled for, and Mr. Bentham is charged with having gone ludicrously far in 
the surveillance he proposed to exercise over Judges ; but lawyers o f experience, 
including Mr. Fearne, have concurred in the following sentiments o f Lord Cam d^: 
“ The discretion of a Judge iS the law of tyrants; it is always unknown; it is 
different in different m en ; it is casual, and depends upon constitution, temper 
and passion. In the best, it is oftentimes caprice; in the worst, it is nvery vice, 
folly and passion to which human nature is liable.”

I t  is intended that the new Court shall administer equity as well as law. I t  
is to have cognizance o f matters within the jurisdiction of courts o f common law, 
but it is to apply the rules o f English equity, whenever those rules would be held 

'applicable, if such matters came under conpideration in a court o f equity. In 
short, when equity would affect any matter brought forward in the proposed 
Court, equity jurisprudence is to be administered forthwith.

Many cases of fraud, accident, and even trust, as cases o f bailment, and that 
large class of cases in which the action for money had and received is maintainable, 
have long been cognizable at law, though formerly considered proper objects for 
a court o f equity. The Judges at Calcutta, as I  understand them, are of opinion 
that the jurisdiction o f courts of law might be extended to all cases of accident, 

'mistake, dower and partition, account when not involving the execution of a trust, 
'  administration of assets, and, to a considerable extent, to demands for Specific per

formance. I t  seems to me that whether a case coming under any o f these heads 
o f jurisdiction could be properly taken cognizance o f by courts constituted differ-, 
ently from courts of equity, would depend upon its particular circumstances. I f  
the object of the suit were single, or not veiy Complicated, and there was but one 
class of plaintiffs, and but one class of defendants, all persons in each class having 
a unity o f interest in the subject, it might be disposed of by a court constructed 
like a court o f law, but in such a tribunal it would be difficult to dispose o f a suit 

' to which there were numerous parties, all standing in different relations to the 
matter, such matter being manifold and complex.

The procedure recommended by the Law Commissioners is represented as all- 
sufficient, and equally adapted to all cases, whether of legal or equitable cognizance. 
I f  it be indeed so, there could be but little gained by transfetring matters o f 
equity to law in the Court they propose to erect, and it might be better to preserve 
the present distinction between legal and equitable jurisdiction, and to appropriate 
to each a particular side of the intended C ou ft; for such a measure might prevent 
them from being mi^Jed up, as Mr. Justice Story says, “  in a manner not easily 
comprehensible elsewhere.” So, also, in the Supreme Courts, i f  pleadings and pro
ceedings in equity were rendered sufficient without being redundant, there would 
be but little, i f  any, advantage in the transfers from equity to law which the 
Judges of Calcutta advocate. I  concur in their views, Subject to the qualifications 
mentioned in the last paragraph, and if  the existing procedure in equity is to remain 
unaltered, I  have no doubt that much good would often result from the measures 
they propose ; but such good Umuld arise because a man could sue at law cheaper 
than in equity. Whether a matter o f equity be brought forward in a court of 
law or in a court of equity, it should be introduced by ap^xropriate pleadings. 
A  simple matter of equity might be brought before a court constituted as a 
court of law, by means of pleadings perhaps equally brief with those usually 
resorted to in such a court: Why should it not be brought forward in like manner 
in a court o f equity? Putting summary procedure out o f  the question, i f  a'com
plex matter of equity could be disposed of in a court constituted as a court of 
Jaw, it could only be by means of pleadings o f much greater length, and more 
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com|>licated and numerous proceedings, than would he necessary for such subjects Second Supplement 
as aĵ e usually committed to courts o f law. But why, in a court of either descrip- ^  
tion, should the length o f procedure he disproportionate to the subject ? and does judicature in the 
not the difference in this respect between a court of law and a court of equity Presidency Towns.
chiefly arise from those peculiarities in the latter, for which in a former part o f ----- — -
these observations I  have suggested remedies ? Would not the adoption of viv& 
voce examination o f witnesses in equity in itself Work a great and salutary change ?
M ight not summary procedure, as exercised in bankruptcy, and Such measures as 
the Judges of Calcutta suggest in the last paragraph of Sir Lawrence Peel’s 
Minute, be introduced with good effect ? and i f  all or many of these alterations were 
accomplished, wherein would the procedure at law have advantage over that inequity? 
and, in such a state o f things, what benefit would result from transferring to law 
particular branches o f  equity jurisdiction, except so far as courts o f law might thus 
be enabled to dispose o f a simple matter o f e'qUity incidentally or unexpectedly 
arising in the course o f an action at law ? Courts of law already exercise poiver 
for such purposes to a considerable extent, to wit, in cases of accident, mistake and 
fraud, and in such circumstances as occurred in Legh versus Legh, and the cases 
mentioned in note (a ) 1 Bos. and p. 448.

The Law Commissioners • seem to aim at an unlimited extension o f the. last- 
mentioned power; judging from their arguments on such subjects, they claim for 
their court authority to dispose o f any matter of equity, however complicated in 
character, or whatever number o f persons may be interested therein, which can 
arise respecting the subject of an action at law. • Judging froni those arguments, 
they apparently contend that such matter o f equity should be summarily disposed 
o f in a court o f law, upon the same pleadings alone as the action of law required, 
irrespective o f the equitable matter, and with the parties to the action at law 
alone before the Court.

The Law Commissioners adopt the imperfect report o f Hattie versus Popliam,
2, Strange, 092, and state that case as follows: “  It  appeared that upon a marriage 
settlement a power was given to every tenant for life, when in possession, to limit 
the premises to any woman he should marry, fOr her life, by way of jointure, and 
in lieu of dower. The tenant for life made a lease for 99 years, determinable on 
the death-of his wife. Lord Sardwicke, in a court of law, held the lease not to 
be waiTanted by the power.” They add, apparently on the authoi-ity of the 
report o f Zouch and Woolston by Burrow, the followihg words therein attributed 
to Lord Mansfield: “  The widow brought her bill in the Court of Chancery, and 
Lord Talbot, arguing from the same premises, the power and th© lease, without 
any other circumstance, held the lease to be warranted by the power.” According 
to the same report. Lord Mansfield stated that Lord Talbot had declared, “  it was 
not a defective, but a blundering execution o f the power, and had decreed the 
defendant to pay all the cost|, both at law and in equity.”

The report in Strange is erroneous, because it is therein stated, that the power 
was to limit by way o f  jointure and in bar of dower; whereas it appears from the 
report of the case in Chancery, as given in Sir Edward Sugden’s work, upon the * 
authority o f the Registrar’s book, that the power was not to give an estate in bar of 
dower, but the power was “  for Walter when ho should have any estate in possession 
in the premises for his life, by any deed, to assign; limit or appoint to or for the use 
of or in trust for any woman or women that should be his wife for her life, in lieu 
o f jointure, all or any part of the premises, to take effect from his decease.”  -Thus 
he was left at large to make a provision for his Wife, and it was not essential that such 
provision should be in bar o f dower. Had it been so, the executioiq of the power 
would have been erroneous, for the additional reason that the estate given by 
W alter Savage was no bar o f dower. The statement of the case in eqdity, as 
attributed to Lord Mansfield in the report in Burrow, is perhaps erroneous in 
several respects, but is certainly wrong in this, that it is therein said Lord Talbot 
“  decreed the defendant” (Savage the remainder man) “  to pay alLthe costs both 
at law and in equity.”  In  Sir Edward Sugden’s Work the decree, upon the authority 
o f the Registrar’s book, is stated in the following words: “  I t  was decreed that 
the plaintiff should be quieted in the estate comprised in the jointure-deed 
during so much o f the 99 years as she should live, and the defejidant was to pay 
unto the plaintiffs their costs of the su it; and the injunction foimerly granted 
in this cause for stay o f the defenda.nt’s proceedings at law against the plaintiffs 
was to be continued.”

14 . 5 D  Thus
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Rê (>r̂ on Civil equity; and when we detect so material an error^ it is not unreasonable to suppose
. tjjat in other respects also, with regard to this case, either Lord Mansfield may

have been wrong in making the statements ascribed to him by the reporter, or 
the latter may have been wrong in imputing them to Lord Mansfield. T'he latter 
supposition seems to have been einbraced by Lord Redesdale; see Shannon and 
Broadstreet, 1 Sch. and Lef. 70,71. The account of the case in Ambler, 342, so 
far as it goes, corroborates that given in Sir Edward Sugden’s Appendix. The 
statement regarding Burlton and Ux. versus Humphries and others, in  Canc», im
puted to Lord Mansfield in 4 Burrow, 2056, is another instance in which either 
Lord Mansfield mis-stated the case, or the mis-statement was wrongfully ascribed to 
him by the same reporter. Amber, 256, and Clarke versus Parker, 19 Vesey, 
20, 21.

W ith respect to Rattle and Popham, Lord Mansfieldi is represented to have 
said, that “  Lord Talbot, arguing from the same premises, the power and the 
lease, without any other circumstances, held the lease to be Warranted by the 
power.”  I  shall endeavour to show that Lord Talbot did not maintain any such 
doctrine. Lord Mansfield is represented to have asserted that Lord Talbot said 
“  it was not a defective, but a blundering, execution o f the power.*’ N o such 
expression is imputed to Lord Talbot in the report contained in, the Appendix to 
Sir Edward Sugden’s book, although some at least o f the dicta o f Lord Talbot on 
the case are therein professedly given; nor is any such expression attributed to Lord 
Talbot by the Master of the Rolls in Alexander versus Alexander, or by either o f 
the Lords Commissioners, W illes and Wilmot, in Churchman versus Harvey, or 
by any other authority in any instance in which Rattle and Popham or Newport 
and Savage has been mentioned- In faOt, Newport and Savage is always classed 
amongst those cases in which, relief has been given against the defective execution 
o f powers, and it is clearly an instance of defective execution within Lord Redes- 
dale’s definition in 1 Sch. and Lef. 63,

But whether Lord Mansfield was wrong or not in making such statements and 
using such expressions regarding the case- o f Rattle and Popham, is unimportant, 
except so far as error in those particulars may detract from that weight which so 
high an authority might otherwise possess. His conclusion respecting this point 
o f equitable jurisdiction was no doubt conformable to his opinions on similar sub
jects. I t  maybe assumed that he held, that as the Statute o f Uses makes gOod at 
law whatever is a good power or execution in equity, it followed that whatever was 
an equitable, ought to be deemed a legal, execution of a power.

Unquestionably the same construction o f a power should prevail at law as in 
equity, and so it does. A  power to limit an estate of freehold iS construed at law 
as not authorizing a grant o f a difierent specieg o f estate, as a term for years; an<l 
the same construction prevails in equity, which, however, goes further; and although 
holding the grant for years’ is not warranted by the power, yet, i f  there be no fraud, 
and the grant was made for meritorious consideration, will make a decree, which 
without declaring the estate for years to have been duly made, will yet relieve the 
grantee by securing to him the enjoyment o f it, consistently with the intention o f 
the grantor, and of the person who created the power. The distinction was 
apparent to the Law Commissioners, but they have not embraced it. They say, 
“  Lord Redesdale admits that whatever is a good power or execution in equity, 
the Statute of Uses makes good at law, but he implicitly denies that such an 
execution of a power as the lease in the case o f Rattle and Popham is good in 
equity. According to him, it is only such an execution as a cotlrt o f  equity by 
its peculiar mode of acting will make good.”  They then proceed insisting upon 
the opinions of Lord Mansfield and Mr. Justice Wilmot, as given in Burrow, as 
authorities, and Conclude, “  that the only reason why a court o f equity acts in 
such cases jn the peculiar mode alluded to., is for the purpose o f making such an 
execution o f a power good at law.”  Now, in this the Law Commissioners are 
quite wrong; ’ for to take the case they have themselves selected, although if  the 
execution of the power in Rattle and Popham Could have been, or had been, held 
good at law, there would have been no necessity for the court Of equity to act, 
yet the decree respecting Rattle and Popham did not make the execution o f the 
power in that case good in law, or declare it to be good in any respect. The 
decree left the execution had at law, and merely provided, on consideration of the 
circumstances, that the remainder man should not avail himself o f the defect. No 
conveyances were directed, and the matter remained at la# as before the decrese
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in equity, except that the remainder man was enjoined from proceeding at law by 
ejectment, or from disturbing the possession o f the widow.. It  seems the bill was 
in the nature o f a bill for quiet possession. Cockshot and Parke, Tothill’s Rep. 
177. Hughes Modern College, 1 V . Senr. 187, Prac. Regr. 254, &c. 
Equity acts, in such a case, not by making or declaring that which is bad to be 
good, but by exempting the case, in consideration o f its peculiar circumstances, 
from the general operation o f the law.

In  Wykham versus Wykhara, 18 Vesey, 415 and 423, Lord Eldon puts the 
matter somewhat more ex^icitly  than Lord Redesdale, in the following words : 
“  I  am not surprised that any one attempting to execute this power should have 
considerable difficulty how to do it. H e could not get far wrong in equity, as, being 
for a meritorious consideration, it would do in equity in almost any form in which 
that intention was clearly expressed. I  say, it would do in equity, as although 
the phrase is frequently met with in the common law reports, that what is not a 
good execution o f a power-at law cannot be a good execution in equity, i f  by that 
is meant that what cannot be sustained as a good execution of a power at law 
cannot be sustained in equity, I  do not agree with that interpretation. Though 
not a good execution o f a power any where, it may be that which a court o f 
equity will take care to have executed. I  therefore agree with Lord Redesdale, 
with the same difference expressed in his observations upon Lord Mansfield’s 
language in Burrow’s Reports; not admitting as doctrine to be maintained, that 
what a court o f equity will substantially support as a good execution of a power 
in equity is therefore a good execution at law ; notwithstanding it is confidently 
there stated, that there can be no difference in the execution of a power at law 
and in qquity. I f  it is to be understood a strict literal execution, viz., that it 
was duly executed, that must be the same both in courts o f law and equity ; but 
that a court o f equity w ill enforce the substantial intention o f the person executing, 
where a court o f law cannot deal with it, is, I  apprehend, extremely clear.” See 
also Butcher versus Butther, Gooday versus Butcher, 1 V . arid B. 93 and 98, 
and 9 V. 393. So also in Clarke versus Parker, 19 Vesey, 21, 22, Lord Eldon 
observes : “  Lord Mansfield, in Long versus Dennis, says further, ‘ I  mention 
these cases to show that the court ought not to make strides in favour o f a 
forfeiture;’ ” and 4hen Lord Eldon proceeds thus: “ The strides, i f  any, were 
the other w'ay. W hat follows resembles his observations on the execution o f 
powers. I  agree in the next passage, that there can be but one true legal con
struction o f a condition ; but i f  the proposition is that a court o f law can hold a 
condition to be performed in all circumstances in which a court o f equity says, 
though it is not performed, relief shall be given against the non-performance, that 
is utterly unfounded.’ '

The phrase “  a good execution o f a power in equity,” is a loose expression, 
signifying, not that the execution is good any nohere, to use the words of Lord 
Eldon, but that a court o f equity, accounting the execution bad, Rut considering 
that the act done evinced the intent o f  the party who had. the power to execute 
the same, and finding there was meritorious consideration on behalf of the ap
pointee, will secure to the latter such benefit as can be granted consistently with' 
the respective intentions o f him who created and o f him who meant to execute 
the power. That such is the true construction of the phrase, and that, with a 
view to give relief, equity holds the execution bad, and looks upon the defective 
act, not as good, but merely as evidence o f intention, several considerations tend 
to establish. I f  equity held the execution literally good, it should relieve even a 
volunteer, whereas it only grants relief where there is meritorious consideration. 
I f  equity in such instances held the execution literally good, it would be in effect 
to maintain the absurdity that to limit an estate for years was consistent with a 
power to limit for life ; but to limit for 40 years consisted with a power to limit 
for 10 years. Equity would relieve the meritorious party intended to be bene
fited by such an excessive execution as last alluded to. It  would secure to him 
the use for 10 years, and no longer. It would do so, holding the execution had, 
as at law, although the loose’expression “ the execution is good for so much” 
might be employed.

I f  verbal inaccuracies are made ground for the position that what is held bad 
at law is held good in equity, an accurate expression commbnly used in equity 
might be quoted to disprove the fallacy. An execution bad at law is frequently 
called in equity a defective execution, which expression imports that equity con
siders it defective.

14. ■ 5 D 2 Whether
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Second Supplement Whether the Law Commissioners be right or wrong in asserting that Lord 
to Api.endix to the Mansfield never meant to say that Lord Talbot found fault with the decision ab 

* law in Rattle Popham, it is quite clear that, according to the report in
Burrow, Lord Mansfield himself did find fault with that decision ; and upon the 
ground that Lord Talbot, “  arguing from the same premises, the power and the 
lease, held the lease to be Avan’anted by the power, and said it was not a defective, 
but a blundering, execution,”— words importing that the execution was good at 
law— a blundering execution, but not a bad one. Sir Edward Sugden, however, 
shows, 1 vol. 516, that Lord T albot clearly held <he execution bad at law, 
inasmuclf as, sitting in a court of equity, he held, as* appears from the Report o f 
Newport and Savage, that it was a mere blundering, but a defective, execution. 
Lord Mansfield’s argument is: the decision at law was'erroneous,‘ or the exe
cution, which at law w'as held defective, would not have been declared in equity, 
on the same premises, not to be defective. Sir Edward Sugden’s position is, that 
in equity the execution was declared to be defective, and that therefore the 
argument o f Lord Mansfield fails. I f  the execution was held defective as well in 
equity as at law, the construction of the power at law and in equity was the ^ m e ; 
in each forum the execution ŵ as considered' bad.

Lord Redesdale, in Shannon and Broadstreet, and Lord Ellenborough, in Burne 
and Prideaux, deny Lo^d Mansfield’s imputations on Rattle and Popham to be 
well founded. T hose imputations, so far As appears, went on the idea that the 
execution had been held in equity not to be defective. Lord Redesdale obviously 
considers that it was held defective in equity in the same sense as at law ; and 
perhaps Lord Ellenborough may have entertained the Same opinion, for he arrived 
at the same conclusion, namely, that Lord Mansfield’s imputation on the decision 
at law, in Rattle versus Popham, was ill-fOunded, and that imputation, as already 
shown, was maintained upon the position that the execution had been held good 
inequity. ■ ■

In maintaining his views as to legal and equitable jurisdiction. Lord Mansfield 
had advantages in the case o f Rattle versus POpham, for the decision therein at 
law was questioned upon Other grounds than those assigned in 2 Burrow, 1147. 
That decision went upon the resolution in Whitlock’s case, and that resolution, it 
has been argued, was a,mere ohiter dictum {see Burne versus Prideaux), and has 
been said to have been held too nice ; also, the power extended., only to a single 
life, and there was no injury to the, remainder man by reversionary or concurrent 
leases. But at present there is no doubt that in Rattle and Popham the execution 
was bad, for the power was to limit a freehold, Hyhereas only a chattel wOs 
appointed ; and the differences between the estates in quality in the qualifications 
they respectively confer, and with respect to executions, forfeitures, barring dower 
and the right o f the remainder man to suffer a recovery are irrecOncileable.

I f  the notions of the Law Commissioners were fully carried out, a man, in an 
action of ejectment, might acquire or retain possession of land ifi which he had 
agreed, but not in writing, to purchase from the owner o f the fee a term o f 
100 or 200 yeai’S, paying a small refit for the same, the parol agreement being 
follorved by such circumstances as in a court o f equity would entitle the vendee 
to a specific performance, but which circumstances wholly depended on parol 
evidence. . There would be no record either o f the parol agreement or o f the 
subsequent circumstances in the proceedings at law ; indeed, the purchaser’s rights 
plight be admitted without action, and in either case, whether his claims were 
litigated or not, at the end o f the term the re^ective rights o f the parties then 
entitled, i f  not Utterly forgotten, would merely rest upon tradition.

Moreover, the Law Commissioners follow Lord Mansfield in maintaining that 
in actions of ejectment, such as Rattle versus PophaUi, a court o f law should 
recognize title in an appointee under a power defectively executed, i f  there be 
circumstances in the,case that would entitle the appointee to relief in equity. 
One of the results of establishing this doctrine wOUld be, that a party entitled to 
an estate for a term of 30 years might recover possession on an instrument pur
porting to appoint an estate for a much longer period, or a party entitled to one 
species o f estate would recover upon an appointment of an estate o f a different, 
description. It would not appear upon the proceedings in an action o f ejectment 
how much the lessor of -the plaintiff was entitled to, a point upon which the 
decree of a court of equity would be explicit. I f  a party who had thus recovered 
in ejectment continued in possession for some years, the remainder man might 
havu difficulty in enforcing his rights, and, at all events, tfie title-deeds, 'muniments
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and assurances o f property would be inconsistent with the actual rights of the Spcond Supplement
parties. Where a court o f equity relieves an appointee under a defectively to Appendix to the
executed, power, without decreeing conveyances conformable to the equitable Report on Civil
rights or the parties, the existing appointment is inoperative at law, and under it Presidency Towns.
no possession can be recovered which, by lapse o f time or otherwise, might con- _________ _
fuse, obscure or alter just rights, and the decree in equity explains and rectifies 
the whole m atter; nor can the Law Commissioners say that the court of law 
should declare the rights o f the parties or decree conveyances. They follow the 
opinions and arguments o f Lor<j|Mansfield regarding actions of ejectment, in which 
no such proceedings are admitted; indeed, they contend (Report, page 29j) that 
a court o f equity directs a conveyance merely for the purpose of conferring a good 
title at law. would follow that a conveyance must be wholly useless where a 
good title is already recognized at law. Equity decrees conveyances in order that 
they may answer the ends o f conveyances, in order that they may establish, secure 
and evidence good titles both in law and equity. It  is generally expedient that 
such conveyances should exist for the security o f property, and to prevent litiga
tion ; and with the like views, i f  existing conveyances he inconsistent with the 
rights o f the parties, the execution o f perfect cCnveyapCes is frequently expedient, 
and where proper cases for such interference are made Cut, equity may decree 
accordingly ; but it is imperative in a court o f equity, where an equitable title is 
bad at law, to have it made good at law by a conveyance. Equity may leave the 
title bad at law, as in Newport versus Savage, and without decreeing any con
veyance, may secure to the parties, by equitable prcqess, the enjoyment of their 
several rights.

These are but a few o f the evils which may arise where, to use the expression 
of the American Judge, M r. Paterson, “  there is nO distinct foimm to exercise 
Chancery jurisdiction, and the common law courts eqnitise as far as possible.”
A  court o f law, in order to dispose o f matters o f equity connected with an action 
at law, would have to go into all the circumstances of the case, for upon such 
circumstances, and not merely upon a particular instrument or deed, the equity 
would depend. To determine even whether thCre was meritorious consideration, 
it might be requisite to go into many circumstances not apparent on the deeds 
before the court, and not duly brought before the ceurt either by the plaintilT or 
the defendant, and if  ̂the rights o f the parties depended upon matters of equity 
rather than, or as well as, matters of law, many more parties might be interested 
in the matters of equity than were before the court vvith respect to the matters of 
law. I t  might also happen that fhe matters o f equity were by no means, or but 
insufficiently raised or brought forward by the pleadings, and might therefore take 
one or both, the parties by surprise, and the determination of matters o f equity, ' ,
without proper pleadings and records, would cause confusion and obscurity in the 
administration of justice. T o  such difficulties, M f- Justice Kelly alluded in Lessee 
of Massey v. Touchstone, an action of ejectment, in which the pleadings were 
general, not an action for breach of contract, ip which the pleadings explicitly put 
forth the circumstances o f performance and non-performance. H e then drew the. 
general conclusion that a Judge in a court o f law shotdd leave equity to its proper 
tribunal, and not foreseeing any attack from the Law Commissioners, he inad
vertently referred to the case then before him as illustrating the evils he refeired 
to. The case was comparatively simple, and did not fully exemplify the evils in 
question, thereupon the Law Commissioners fall foul of him, and, as Lord 
Hedesdale says, “ looking at particular cases rather than at the general principles 
of administering justice, observing small inconvepiepCOs and overlooking great 
ones, allege, inter alia, that Mr. Justice Kelly seoPis tO have entirely forgotten 
that the agreement in the case referred to, and all the circumstances o f perform
ance and non-performance are beyond, all question the proper constitutional subjects 
of common law jurisdiction,” and conclude several pages o f matter in the same 
strain by stating, “  that where there is a legal agreement, and no formal objection 
which would preclude the party at law, a court o f equity will not decree specific 
performance unless it is satisfied that the party is under the dircumstances entitled 
to damages at law. That is, the courts o f equity hold that in su6h cases the 
question whether there is a clear equity, depends upon the question whether there 
is a clear title to damages at law.”

As a portion o f the premises,to this conclusion^ the Law Commissioners have 
adopted the doctrine, that^because before Lord Somer's time, courts of .equity
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Second Supplement would not eveii entertain a suit for specific performance o f an agreement until the' 
^̂ Appendix_̂ ô the plaintiff had first recovered damages at law for the breach o f it, “  therefore,” 
Judicature inde according to the Chancellors who preceded Lord Somers, “  not only were the 
Presidency Towns, courts o f law competent to this investigation (whether a party asking for specific

—----------  performance of an agreement has a clear equity), but they are the only courts
which are competent to it.”  /See the Report, pages 40 and 41.

The Law Commissioners thus assume that previous to the time o f Lord Somers, 
courts of equity sent a party, applying for a specie performance, to try his right 
at law, in order that the court of law might investigate whether he had a clear 
equity. But the true ground for thus sending the party to try for damages at 
law was not that assigned by the Law Commissioners, proba,bly. not even that 
which is usually assigned, namely, to try whether the plaintiff had a legal right, 
i. e. whether the agreement was legal, and the breach of it a wrong ; points which 
in those early times a court o f equity, it has been supposed, might have been 
unwilling to assume a right to determine. But as Mr. Butler expresses it, “  the 
grand reason for the interference of a court o f equity, is that the imperfection of 
legal remedy, in consequence o f the universality of legislative provisions, may be 
redressed. Hence, for a length of time after the introduction o f equitable judi
cature into this country, it was thought necessary, that before equity should 
interfere, this imperfection should he manifested by the party’s, previously pro
ceeding at law, so far as to show, from its result, the want or inadequacy of legal 
redress, and his claim for equitable relief.”

I f  the defendant, in Lessee of Massey v. Touchstone, had brought his action 
against the lessor o f the plaintiff for broach o f contract, in not making the lease, 
“ all the circumstances of performance and npn-performance” Would have been, 
before the court of law, so far as was necessary to ascertain tvhether a lease Had 
been made, whether there had been any breach o f contract, and, i f  so, to estimate 
the damage ; but not with a view to determine whether, i f  the agreement were 
unperformed, Lord Massey should he compelled to perform it. The question 
whether a broken contract should he specifically performed, depends, not merely 
upon “  the circumstances o f  performance and non*performance,” important in an 
action for breach ofcontract, but upon other or all the circumstances of the case. 
N ot only does equity sometimes relieve by granting a specil^ performance where 
damages may not be recoverable at law, but sorn'etimes it will refuse a specific 
performance where damages maybe recovered xit law ; the rescinding and decreeing 
specific performance o f contracts being in the discretion o f the court. I f  a 
plaintiff’s title be involved in difficulties which cannot he immediately removed, 
equity will not compel the defendant to take a conveyance, tliough he might at 
law be subject to damages for not completing his purchase. 1st Fonbl. 190, 
note («), and see Mortlock n. Buller, 10 V . 292- Thus, irrespective o f the partis 
cular Case before Mr. Justice Kelly, the circumstances o f performance or non-per
formance which are brought before a court o f law with a view to damages for 
breach o f contract to make a lease, do not necessarily jnclude those circumstances 
upon which it must depend whether a Specific performance o f that contract will 
he decreed in equity. The latter are not the proper, legitimate, constitutional 
subjects o f common law jurisdiction.” The Judges at Calcutta propose to make 
them so, but they are not ĵso at present, and were not so at the time when the 
Report o f the Law Commissioners was being written.

As I  think all Courts should be empowered to examine parties, i f  not v{v& voce, 
at least upon interrogatories, I  think such a court as that proposed by the Law 
Commissioner should possess the power in question, and i f  an "outstanding terni’ 
should be set up in an action of ejectment, should be authorized to determine the 
effect of such term upon the same principles as a court of equity. • •

It is necessary to dwell upon those cases, much insisted upon by the Law Com
missioners, in which Judges have expressed opinions regarding the boundaries of 
legal and equitable jurisdiction which have been long since overruled. No one 
doubts or questions that the latter decisions are the more reasonable, and must 
prevail.

The Law Commissioners deduce from Moses Macfiarlane, and Farquharson 
Pitcher, “  that courts like the Court o f King’s Bench, ought to be furnished with 
the means of doing justice in all cases within their jurisdiction, and that courte oC
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conscience, inasnluch as they cannot be furnished with such means without great Second Supplement 
risk o f  injustice, ought not to be suflFered to exist at all.” I f  the Superior Courts Appendix to the 
could dispose o f claims o f  small amount at a proportional expense, courts o f ;,7 the
conscience and tribunals o f that description might be dispensed w ith ; but hitherto Presidency Towns.
no court, in any considerable degree capable o f a sound administration' of justice, _________
has been contrived or established in which the expense o f litigating small demands 
has not been excessive, as being disproportionate to the matter sued for. Thus 
courts o f conscience and Courts o f Requests for deciding petty matters have 
been hitherto necessary evils.* For the reasons already given, it appears to me, 
that the Law Commissioners propose to erect but a very bad description of 
court o f conscience; a court which catinot be maintained "without great expense 
to the country, i f  not to the parties, and which will be the more mischievous, 
because it is to exercise unlimited jurisdiction.

I have long thought that, under the judicial system at present existing, a 
court should be debarred from'entertaining a suit or action in which it could 
not adihinister complete justice ; therefore that a court of law should have no 
jurisdiction over cases in which the eifect o f the judgment at law would directly 
or indirectly be annulled in equity. lu  an action at law the moment it appears, 
although not specially pleaded, that matter o f equity, beyond the jurisdiction 
of courts o f law, is involved, or incidentally comes in question, so as imme
diately to affect fhe rights o f  the parties, I think the plaintiff should be non
suited 'on such terms as to costs as a just discretion might direct. In this sense 
I  think that an equitable title might be set up in ejectment as a bar to the 
further progress o f the action.

I have already dwelt in general terms upon the question whether a court 
engaged in administering law should be allowed to “ equitize,” and i f  so, to 
what extent. Lord Eldon has said o f the separation of courts o f law and equity:
It “  mainly contributes to the complete and effectual administration of justice 
in this country, and secures to the people an administration o f justice to an 
extent and in a degree such as are unknown, and must be ever unknown, where 
that separation is not effectually made and observed.” He perhaps overrated the 
effects o f the separation alluded to, and it certainly appears to me that in some 
instances the separation need .not be observed so strictly as at present. But 
the Law Commissioners would wholly pbolish it. The weight o f authority is 
indeed against them : but they make light o f it, and assail even Lord Redesdale, 
to whom they impute the following sophism: “  The Scotch Courts are bad̂  The 
Scotch Courts administer law and equity together. Therefore courts which 
administer law and equity together are bad.”  I t  is fortunate for the memory of 
Lord Redesdale, which must otherwise have been grievously damaged through this 
perversion o f his argument by the Law Commissioners, that what he did say is 
contained in his judgment in Shannon vs. Brodstreet, and is published in the 
report o f that case. But experience as well as authority is opposed to the views ■ 
of the Law Commissioners. I  have shown what have been the results of 
experience in these matters in the United States of America, and the experience 
which England had o f the Court of Exchequer, although equity vi'as administered 
therein as distinct from law as could well be in a cqurt administering both law 
and equity, was the chief reason why the equitable jurisdiction o f that Court was 
taken away and given to the Court o f Chancery in the year 1S41.

I  have no doubt that i f  the proposed changes he salutary for India, it would be 
at least equally salutary for England to effect similar changes in that country, and 
therefore there is reason to believe that these propositions of the Law Commis
sioners will be duly canvassed by competent jurists before their adoption in 
India permitted. -

* (signed) H. Roper.

5 »  4 From
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Lecis. Cons. 
25 Oct. 1845. 

No. 6.

From G. A. Bushby, Esq., Secretary to the Government o f India, in tho Home 
Department, to the Honourable the Judges o f the Supreme Courts o f  Judicature 
of Bengal, No. 758 ; Fort St. George, No. 751; and Bombay, No. 752 ; dated 
the 25th October 1845. ^

Honourable Sirs,
W  E have the honour to transmit to you the accompanying printed copy o f a 

Second Supplement to Appendix of the Report o f the Indian Law Commissioners, 
dated the 15th February last.

Second para, for letter to Bombay. ■

W e  shall feel obliged i f  you will have the goodness to direct ps to be furnished 
with duplicates of the Reports noted below the original having been mislaid.

W e  have, &c.

(signed) T, H. MaAdock, 
F. Millett.

Geo. Fottoch. 
C<H. Cameron.

Council Chamber,
25 October l845.

(No. 749.) ' ^
Legis. Cons. From G. A. Bushby, Esq., Secretary to the Governpaent o f India, to Secretaries 
25 Oct. 1845. to Governments of Bengal, No. 749; Fort S c  George, No. 737 ; and Bombay,

No. 738; dated the 25th October 1845.

Sir,
I n  continuation of my letter, No. 38, dated the 3d August 1844,1 am directed 

by the Honourable the President in Council to forward to yon the accompanying 
printed copy of a Second Supplement to Appendix o f the Report o f the Indian Law 
Commissioners, transmitted with Mr. Officiating Secretary Davidson’S letter o f the 
15th February 1844.

1  have, &c.

(signed) G . A .  Bushby,
Council Chamber, . Secretary to the Government o f India,

25 October 1845.

* From H. Sir H. Roper, Ko .̂, dated 31st January 1845, 6n the subject of the proposed establishment of - q 
new Court of Justice at Calcutta, î rom H. Sir E. Perry, Knt., dated 26th Januftry 1845, and its enclo-. 
sui;es, on the subject of the proposed reformed syst^ o f procedure in the Suj>rMno Court of Bombay.

-No.. 5.-
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, ' _JSTo. 5 .-^
TH IR D  S U P P L E M E N T  T O  T H E  A P P E N D IX  A TTAC H E D  TO

. No. 5.
THE "Third Supplement

R E P O R T  O N  C IV IL  JU D IC A T U R E  IN  T H E  PR E S ID E N C Y  TO W N S,
Judicature in thedated 15 Febraary 1844.
Presidency Towns.

To the Right Honourable the President o f the Couocil o f India in Council.

R ight Honourable Sir,
I  HAVE*the honour to transmit to you the copy o f a letter which I  have addressed 

to the Honourable the Governor of Bombay in Council.

I  should not have ventured to address the Supreme Government directly upon 
this subject, had it not been that the' enclosed letter is a reply to a Minute of the 
Chief Justice o f Bombay, containing statements affecting my accuracy and general 
title to confidence, which has been forwarded to the Governor-general in Council.

As inaccuracies and even gross exaggerations are not unfrequently to be found 
on the part o f those who step forward to recommend public improvements, the 
charge is too plausible and endamaging to allow me to rest one moment without 
meeting it  with a solemn denial, and furnishing the proofs on which that denial is 
based.

I  have, &c.

Supreme Court, Bombay, 
25 January 1845.

(signed) E. Perry.

T o  the Plonourable the Governor o f Bombay in Council.

Honourable Sir, •
I  H AVE learnt, with much pain, that Sir Henry Roper has addressed an elaborate 

Minute, not only to the Government o f Bombay, but also to the Governor- 
general o f India in Council, in which he imputes to me the having presented “ 
“  highly coloured views ” and “  incorrect statements ” in my official Minutes to 
Government o f matters connected with the Supreme Court o f Bombay.

2. I d o  not believe that the Chief Justice attaches the same degree of moral 
culpability to these charges as I  do, for he evidently thinks that so much passion 
is necessarily engendered in India in the discussion Of even abstract questions like 
law reform, that even Judges may be pardonable i f  they do not exhibit them
selves quite exempt from the grosser frailties o f partisanship. What, therefore, 
from any other man I  should hear charged with more emotion than I would 
willingly describe, I  listen to in calmness (though, perhaps, not v^ithout a struggle) 
from Sir Henry Roper.

3. I cannot, however, conceal from myself the conviction that, whatever degree 
of blame the Chief Justice may attach to the fact of another Judge putting 
forth exaggerated and incorrect statements o f judicial matters, stiff he believes 
that I  have done so, and by the solemn and public manner in which he has 
recorded his belief, the charge goes forth against me, to all the world possibly, a 
charge made by the Chief Justice o f that Court in which I have sat by his side as 
a colleague for nearly four years. I t  is incumbent upon me, therefore, not only 
in regard to the great public question in controversy, but also to my own charac
ter and reputation, that I should not let a moment slip in hastening to vindicate, 
myself from imputations which might otherwise adhere to me indelibly. In  doing 
so, I  trust that the Government will bear with me for a short time whilst I  
enter upon more personal details thin would, unffer other circumstances, have been 
excusable.

H- 5 E 4 . I  w o u ld
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4. I  would first premise tliat tlie paper wliicli is alleged to contain these 
coloured statements was written by me, after a very minute and Careful inquiry, 
in answer to an official letter of the Law Commissioners, addressed to Sir Henry 
Roper and myself; that after I  had finished it I  submitted it for the inspection 
and approval of the Chief Justice, first of all, because it was due to him that he 
should be acquainted with all I  did officially, and secondly, because I  was sanguine 
enough to hope that he would concur with me in Recommending a proposal to 
rectify those evils in the procedure of our Court which 1 felt conhdent that he 
could not deny. With this hope I  abstained from forwarding nay Minute for a 
whole month, and although I  had repeated communications with the Chief Justice 
during that period upon the subjects contained in nay Minute, not one' word of dis
approbation or questioning o f any o f the facts or ev6n opinions therein stated 
ever fell from his lips. I  failed, it is true, in persuading him to add the sanction 
o f his name to the recommendations I  had made; but in the joint letter which 
we drew up together on forwarding my Minute to the Law Commisaon, it is 
impossible to trace other than a most harmonions S{)irit existing between us.

5. In confirmation o f what I  have above stated, I  venture to subjoin a contem
porary note which I made at the time in my own private journal o f my studies 
and pursuits.

6. Two months after 1 had laid this Minute before the Chief Justine, he also 
wrote upon the subject to the Law Commissioners, and although his hostility to 
any reform being made in the Supreme Court at the hands o f that body is very 
apparent, and although L then learnt, fo t  the fimt time, his objections to some 
portion of the reasoning I  had advanced. Still I  considered that in the main our 
speculative views were not widely different, and his tone towards me Was nn- 
douhtedly conrteous, and even complimentary. Bnt his Minute speaks for itself, 
as it is printed in the Appendix of the Law Ccamnissioners’ Report. *

7. From that moment till the perusal, three days ago, o f the Chief Justice’s 
Minute, that'is to say, for a period o f id  months, he has never gi'ven me the least 
reason to suppose that he entertained any doubts whatever as to the accuracy of 
the facts I  had advanced, or as to the law 1 had delivered in Poonjia Cawnjee*s 
case.

8. Having premised ibbse matters, which I  have done at some length, in order 
to correct the notion that might otherwise have arisen, that there had been any 
want on my part of frank and cordial communication towards my colleague, I  pass 
them over, and proceed to the much more important question between us; 
namely, as to the eorrectnehs o f the statements advanced by me.

9. The matters alleged by me as facts, upon which the charges o f coloured 
views and incorrect statements appear to be based, are, so far as I can discover, 
t h r e e t h e  proceedings in Poonjia Cawnjee’s case; the expenses of litigation in 
the Supreme Court o f Bombay; the irretrievable injury frequently inflicted upon 
suitors by decisions upon-technicalities. I  w ill discuss these in their order.

Printed with Ue  ̂ 10. First, in Boonjia Cawnjee’s case> I  gave, to the best o f my ability, in my
Minute o f 3d June 1843 (paras. 18 and 19), as clear a sketch as Was compatible 

App. to v jii. with great brevity, of the proceedings in a  suit Which lasted for ten years and a 
half. Sir Henry Roper has also entered into very minute details o f that case, 
and in the course of it he intimates, that certain o f the facts are wrongly stated; 
that the whole description qf i t  is “  somewhat co lou redan d  taking upon himself 
the assertion of a fact* (the non-existence o f assets) in total Contradiction to  the 
Judge before whom that fact was in controversy, he throws grave suspicions upon 

‘ the judgment delivered.

11. Now, in the first place, I  must respectfiilly protest against the obiter criticism 
o f the Chief Justice on a decision with which he bad nothing to do, and of which

he

* T ie  Mast^ expressly reported, that the defendant was chargeable with 15,87̂  Bs.; the plaintiff’s olato 
being only (with interest) 4^503 Rs. This report was eXceptCd to, but all the exceptions were ovemUed; 
it is incorrect, therefore, to state, that by an error of the Master the defendant Was charged with 17,263 Bs. 
too miich.” At the instance of the Court (Ch. Jiis. Audrey), the plaintiff’s Counsel assented to a certafa Coin- 
promise, by the'result of which the estate was found indebted to the defendant in 884 Ks.; nnt this nltnnate 
balance had nothing to do with the defence set up, of want of assets, although the defendant s counsW argnect, 
as Sir H. Roper now argues, that that part of the defence wasjmade out.

Report, dated 15 
February 1844, from 
the Law Commis
sion to the Presi
dent of Council in 
India. App.p.XXI.
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he has no official knowle3g*e whatever.* I f  the decision were wrong, it might Third Supplement 

have been appealed against,,at least I  apprehend so ; for the costs alone must have ^  Appendix tô thc 
exceeded 10,000 rupees ; but it was acquiesced in by the parties,'and therefore, like jj, ,
other cases, must be considered to have passed in rem Judicdtam. That doubts presidency Towns.
should be thrown by one Judge upon the decisions of another, Vfhere living parties ------------
are concerned and serious questions involved, appears to me to be a course fraught 
with the highest inconvenience.

12,. But, further. Sir Honry Roper, in his account o f the case, states many 
matters that were never heard o f by the Judge who disposed of the case, and he 
states other matters in a very different manner to that in which they were stated 
at the bar. I  was at a loss to understand how the Chief Justice came by any 
knowledge at all on the subject, as he never conferred with me on the point, 
never, that I  am aware of, read the judgment in the case, and certainly,never- 
read my notes o f the arguments o f counsel at the bar. On sending,' however, for 
the papers in the cause, I" discovered, what, i f  I before knew, I  had forgotten, 
that Sir Henry Roper, whilst at the bar, had been the counsel for many years of 
the unsuccessful defendant.

13. But in order to demonstrate that my description of this case is correct to 
the letter, both o f the facts on which the judgment proceeded and the course o f 
defence attempted, I  subjoin in the Appendix a transcript o f the Judge’s note o f 
the arguments relied on by counsel, and o f the Judgment subsequently delivered. 
I t  w ill be seen by these, that the case was very learnedly argued, and that the 
judgment, whatever may be its value in other respects, was prepared-after a long 
industrious inquiry into all the points brought before the Court. Waving, there
fore, all questions o f judicial etiquette, I fearlessly oppose my statement o f the 
case, the statement o f a Judge who had pronounced the decision under the most 
solemn sanctions, to the imperfect recollection and unofficial knowledge of a former 
counsel in the cause.f

14. Sir Henry Roper further remarks on this case, that “ it would be misap
prehension to suppose that such evils as are exemplified by the stateihent ** o f it 
in my Minute “  are o f common occurrence.” I have no need to combat this, pro
position ; I  never asserted that it was a common Occurrence for a suit involving 
a simple claim on a bill of exchange to last as long as the siege of Troy. The 
unfortunate country where such procedure could exist as the ruUy must be far 
advanced in the stage o f social dissolution. 1 cited this case as an illustration of 
the amount o f harassment and vexation which a dishotiest defendant is able to 
inflict upon his opponent by the means o f equity procedure. I  re-affirm that the 
illustration is a happy one; but I  will add my most solemn conviction that the : 
case is by no means anomalous, and that many companions to it might be Selected 
from the records of the Supreme Court during the last 10 years, with even 
aggravated features; and the conclusion I  draw is, that the .system wMeh ’ thus 
baffles the most vigilant Judges and officers of the Court in their efforts to admi
nister justice, ought to have its blots pointed out to Go'vernment by those who 
are most interested to maintain the honour and respectability of the Court, and 
W'ho alone are able to suggest and Carry out useful amendments.'

15. The next point respects the expenses of litigation on the Common Law side o f 
the Court. These, Sir Henry Roper affirms, huve been incorrectly stated by me, and 
he cites the taxing officer’s estimates, to show that the costs o f a defended action 
are about 800 rupees; w'hereas I state them at about 1,200 rupees. Similar dis
proportions are shown in the other sums' given by Sir H. Roper and myself, all o f 
Avhich will appear more clearly by the following table

C o sts

Appendix (B.)

• In the June term and sittings of 1842, Sir H. Roper was seriously indisposed, in consequence of which 
nearly all the business in Court, and, amongst others, the case of Poonjia Cawnjee, had to be disposed of 
by me.

+ I am bound, however, to acknowledge one blot which Sir Henry Roper has pointed out in my statements. 
I mentioned that the defendant’s first answer wa,s ruled insutficient on argument; it seems that the fact was, 
the defendant admitted its insufficiency mtlwuA aigument. I believe I committed an error, but it is so wholly 
insignificant that it is trifling to waste one word upon it.

14 . 5  E 2
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Appendix (D..)

According to Sir Henry Roper. According to Sir Erskine Perry.

Costs o f defended Action -
Rupees. 

- 800
Rupees.
1,200

Ex-parte Causes - 192 - - . 450

Cognovits - - - - 147 - - 189

16. Here there is a direct issue of fact between us, and I  proceed to produce 
the proofs, to show that I have advanced no temerarious or incorrect Calculations. 
When, in 1843, I  was preparing my materials for a Minute on the Supreme Court, 
and had arrived at that portion which related to the costs o f litigation in ordinary 
cases, I  sent to the taxing officer for a return of the bills of costs actually taxed 
during the years 1840, 1841, 1842, and I  have now tVe honour to transmit to 
Government the paper I  received from that officer. Jt w ill be perceived by this 
return, that my figures as to the costs o f litigation are faithfully copied from his 
results. The jJrinciple which I  kept in view in ̂ framing my calculation was, that 
the point to be ascertained "was not the minimum Sum for which an action 
might possibly be conducted under the most favourable circumstances, but what 
the actual costs of litigation are under ordinary circumstances. I  therefore con
sidered that a period of three years was sufficiently long to give a fair average o f 
the costs of litigation in each suit. But as I  -Was apprehensive that this average 
might be too high, from the extraordinary costs which might have occurred in 
special cases, I  took the precaution of applying a correction in the following 
manner. I  sent for the taxing officer’s books, and selected a dozen cases from the 
year 1842, most of which I  well recollected, and in none Of which any extraordinary 
costs or procedure had occurred. They were,' in short, the ordinary run o f cases 
which are tried at our bar. On calculating the joint costs o f plaintiff and 
defendant, I  found that the costs to the losing party were not less than Rupees 
1,378. 14. and probably more from the costs between attorney and client not 
being all taken into account. Thave the honour to forward the estimate on which 
the above is founded.

17. W ith this verification o f the actual average on all cases during a period o f 
three years, I  unhesitatingly placed the latter Amount in my Minute, and I  now 
affirm, that so far from being exaggerated, it is probably not less than 200 rupees 
below the actual average* from the absence o f the costs between attorney and 
client, which I  have before noted.

18. If, however, I had committed a blunder on this subject, it might have been 
leniently dealt with. The costs o f litigation is a subject o f which a Judge has no 
professional knowledge whatever; it is a matter wholly within the province o f the 
Master, and it is always a matter of accident (I regret the fact) that the Judge 
hears what the expenses o f suing in his own Court are. Qu a new technical 
subject, therefore, involving calculation, an error might well have crept in, without 
calling for severe reprehension. A  very remarkable instance o f such error occurs 
in Sir llenry Roper’s own Minute. In comparing the costs o f suing in the 
Supreme and Mofussil Courts, he states that in the five years from 1839 to 1843 
inclusive, Jhe taxed costs o f the plaintiffs amounted to Rs. 53,890. 3. 76. being 
about three per cent, on the sums recovered ; he then goes on to show what the 
per-centage allowed by law to vakeels is on suits in the Mofussil, in order to 
prove that there is no great inequality between the two Courts. But in the 
return from which Sir Henry Roper has taken his results, he has failed to see that 
a large proportion o f plaintiffs did not have their costs taxed at all, and that the 
column containing the amount o f costs is only the sum o f those hills of costs 
which were actually taxed. The calculation, however, is not ohly wrong on this 
point, but Sir Henry Roper has altogether omitted to take into account the 
amount o f the defendant’s costsi so that, upon the whole, his estimate o f the costs 
of suing in the Supreme Court is erroneous by probably not less than 150 per 
cent.

19. I  proceed
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19, I  proceed to the third point. In para. 26 of my Minute of 22 May 1844,* T h ird  Supplem ent
I  appealed to the mepiory o f Nisi Prius practitioners, and to the Term Reports, t" A ppendix  tp the 
for instances of innumerable cases “  where the iaterests of the suitors have been e iî the
concluded for ever on some blunder or other of their legal advisers, and wholly pres id en cy  T ow ns.

irrespective of merits.”  Sir Henry Roper affirms that “  there are few professional ______
men but will deny this last assertion,” &c. . .

20. tlere, again, we are at direct issue; and I  content myself with appealing 
to the same tribunal which I  before selected, namely, experienced Nisi Prius prac
titioners, and the Law Reports. I t  would be a Curious examination before a 
Committee of the House o f Commons, i f  the leaders o f the different circuits and 
the law reporters o f the' Courts at Westminster Hall were examined on their 
oaths as to all the cases they could bring forward where plaintiffs, with probable 
good cause of action, had been obliged to desist from further prosecuting their 
claim on account o f the preliminary expenses which they had been put to' in 
consequence o f some error on the part of their legal adviseys, having exhausted 
the whole o f their available funds. I  am not disposod to inveigh against attornies 
as o f a more obdurate or avaricious tttrn o f mind than their fellows, but attornies 
are men, and are governed by the ordinary motives of mankind; and though hei'e 
and there a self-sacrificing professional adviser may be found who will advance 
out o f his oum pocket sufficient funds to bring a poor man’s cause into court, it 
is needless to observe that such exceptional case will much more frequently occur 
in romance than in real life,

■21. Sir Henry Roper rather appears to dwell upon my use of the words/or 
ever ; but o f course he gives me credit for being lawyer enough to know that a 
decision on a technical point does not legally bind the suitor for ever, at least 
does not always do so, for frequently after such a decision it is impossible to 
bring forward the case again in any form. Bpt in any case the ability for a poor 
man to bring forward his claim in court, is like b,is ability to enter the City o f 
London tavern, very much dependent upon the length o f his purse.

22. I  have thus, I  trust, completely vindicated my character for accuracy and 
trustworthiness. I  may, perhaps, "be considered too sensitive in my anxiety to 
repel charges which, in all probability, were not intended to denote any moral 
obliquity; but 1 confess that, by the standard of morals to which I  desire to 
conform, a deliberate assertion o f important facts which are untrue, and the 
untruth o f which it is especially within the provinco of the asserter to ascertain, 
implies either such a mal-organization o f  the intellectual faculties, or such a moral 
obtuseness to the sacred interests o f truth, that i f  I  were not capable of repelling 
the aspersion, I  should feel myself wholly unworthy of the estimation of all 
honourable men.

23. I  have felt, indeed, doubts, whilst entering into the above minute details, 
whether any such defence was demanded from roe; and I think that i f  the Minute 
which has called it forth had been confined to the Government of my own 
Presidency, where I  am known, and where 3ir Henry Roper is also known, I  
should have rested in calm security on the Stfehgth o f my own reputation; nor 
in the feeling that the attack was innocuous,

...........“ telumque imbelle, S|tte ictu,”
should I have arrogated any merit to myself for m/ Silence.

24. But reflecting that Sir Henry Roper’s Miilhte has been addressed to places 
where the accuser is only known as the Chief Justice o f Bombay^ and the accused 
as an inferior Judge o f the same Court, and calling to mind the internal evidence 
which the paper bears o f its having been in, preparation for mcmths, I  felt that it 
was my imperative duty to make equally public, and at the earlier possible 
moment, the solemn refutation which it lay ■within my power to give.

25. In conclusion, 1 have only earnestly to entreat the Government not to allow 
this passage of arms, which has unfortunately ocqurred between the Chief Justice 
and myself, to draw o ff their attention from the important subject in which it has 
sprung up as a mere incident. A  noble opportunity, as I  conceive, presents itself 
to this Government for conferring upon the community the greatest blessing which 
it is within their competence to bestow; I  mean ah efficient, rational and cheap 
tribunal for the solution o f all questions respecting legal rights and obligations.

26. In

14 .
* Printed as a Supplement to Appendix of the Report, ubi supra. 

■ ‘  5 h 3

    
 



774 S P E C IA L  REPORTS O F THE
No. 5.

Third Supplement 26. In the very long discussion whicli Sir Henry Roper has bestowed on the 
to Appendix to the Commissioner’s Report, much acute remark, though somewhat discursive, is
Judicature in'the fouud ; much from whifeh I  see no reason whatever to dissent. The evils in
Presidency Towns, the con&titution of the Small Cause Court I  have long been fully alive to. I have

-------------  done my best to correct them, so far as it was open to me by law as it stands; and
where those evils required the hand o f the Legislature to remove them, I  have 
done all within my power to point them out. The necessity for checks upon 
Judges, in the form of enlightened public opinion, is one of the firmest-rooted 
maxims I  possess within the whole proAunce o f jurisprudence; and I  rather smiled 
to find myself brought forward as the impugner of Mr. Bentham’s doctrines on the 
subject.

27. But with regard to the more minute objections which Sir Henry Roper has 
advanced against the court of natural procedure, I  trust I  may be allowed, with 
all respect, to observe that he is scarcely master of the subject. I t  would be 
sufficient, therefore, to refer him to a mass o f printed works which have issued 
from the presses both of England and the continent, during the last few years, 
and especially to the works of Mr. Bentham, to prove that he has occupied 
himself in refuting dangers which are wholly imaginary.

28. He appears surprised to find that the Law Commissioners and niyself have 
been contemporaneous in our reconamendation of" a court based on similar prin
ciples ; and he seems to entertain suspicions that something like “ previous 
communications ” may have existed to produce this unanimity. An acquaintance 
with the works I  have alluded to, would have indicated the source from which the 
proposition ejnanated.

29. Again: Sir Henry Roper imagines that he has fastened an absurdity on my 
opinions with respect to pleading, inasmuch as he supposes that in my proposition 
for oral pleading, I  would wholly discard the advantages which the art of Writing 
has conferred upon mankind, and especially upon that portion of it who are 
engaged in litigation. The meaning of the distinction used by jurists o f “  oral 
pleadings ” and “  written pleadings,” has'thus wholly escaped h im ; for oral plead
ings no more mean that they should not be put into writing than unwritten law 
means that it is not to be found in printed volumes. Indeed, the history of our 
own system fully proves that the special pleading, o f which the Chief Justice is 
so warm an advocate, was, for a very long period, wholly oral and the account 
which Bracton gives (folio 372 b.) of the conduct o f a suit in court, affords almost 
an exact English precedent o f the procedure which it is proposed to introduce 
into Bombay. So far from omitting to record, or put in writing the oral pleadings 
of the parties, I  expressly alluded to the “ authentic records o f proceedings of the 
court when necessary,” which it would behove the Judges to secure; and I  did 
this with Mr. Bentham’s volume on “  Procedure ” before me, where the most ad
mirable analytical forms for all species o f actions and demands are traced out.

See Bentham’s 30. The main argument which seems to be relied upon by Sir Henry Roper for
Works, Vol.4,p.66, a severance of the courts of law and equity, appears to. be that experience in 

America has pointed out the necessity for it, and the case o f Pennsylvania is 
quoted. Without stopping to observe that this line of argument, as well as the 
instance cited o f the Court o f Exchequer in England, points to the necessity for 
two Supreme Courts, one of law, the other o f equity, a proposition which has 
never been thought of for India, 1 will merely enter my protest against being 
referred to America for notions on Jaw establishments.

81. The United States of America have blindly, though perhaps unavoidably, 
copied all their legal institutions, as they -wanted them, from those o f the parent 
country; one State adopting this set of provisions, another State another, just as 
the exigency of the moment required, without the least portion o f science or 
philosophy pervading their systems. That flourishing, but youthful, country has 
been far toO much occupied hitherta in applying its thews and muscles to subdue 
the physical nature around them, to have been able to spare time in making

contributions

See p ara . S2 o f first 
M inute, App. p - 14, 
vb sup.

•  “ As the  appearance (o f th e  p a rtie s) was an actual one, so 'tho  p lead ingw as a n  o ra^ a lte rca tio n  inope» 
Court, inpresence o f the Judges'.' S tephen on Pleading, 2 ed. p . 30. T h e  italics belong to  th e  learned 
Seqeant.
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contributions to the moral sciences; and the consequence has been “that in the 
department of law, so far as I  am aware, not one work of original or profound 
thought, with the exceptioii, perhaps, o f Mr. Livingston’s Criminal' Code for 
Louisiana, has yet, emanated frqm the American press. In ameliorations o f this 
science, as in most others, it is still the lot o f America to follow in the wake o f 
England; and I  trust that the latter country, in the noble words of Milton^^
“  will not forget her precedence o f teaching nations how to live,”  .

32. The very author whom Sir Henry Roper cites, and whose industry' and 
talents as an elegant compilator I  willingly acknowledge, Mr. Justice Story, 
leaves the question as to the expediency pf dispensing law and equity by 'one 
system or two, entirely an open onq. H e says, in the work quoted from, “ Whether 
the one opinion or the other be most correct in theory, it is mt'st probable 
that the practical system adopted by every nation has been mainly influenced 
by the peculiarities o f its own institutions, habits and circumstances, and espe
cially by the nature o f its own jurisprudence, and the forms o f its own remedial 
justice.”

33. H e thus appears to think that all countries will be prejudiced in favour of 
the legal institutions they are Used to, without inquiring into their value, which 
undoubtedly is the case ; but as the Hindoos have no prejudice whatever in favour 
o f the English Court o f Chaneery, and as all their jurisprudence, like that o f 
most nations in the world, except the English, contemplates one system and 
one set o f courts only, it is clear that i f  the question is to be decided on 
prejudices, the argument is in favour o f the Law Commissioners’ proposal; and 
i f  the prejudices o f the English interfere or clash with those o f the natives, we 
learn from most high authority, “ that the Ihws ought to be adapted rather to,the 
feelings and habits o f natives than to those o f Europeans.”

34. I am unwilling^ however, to. Weary the Government with further dis- Report from the 
quisition. Abstract reasoning upOn the subject has, as I  conceive, been exhausted,
and that which is required is a practical experiment O f a court upon the principles mons on the  Affairs 
in question. An  approximation to sUch principles exists in the Small Cause th e  E ast India 

Court at Bombay, and it is easily within the power of Government to ascertain l e  A n g ^ t  1832. 
whether that Court, faulty and imperfect as it is, has proved satisfactory to the 
public by its mode O f administering justice or otherwise.

35. The difficulty o f introducing beneficial legal reforms in - England has arisen 
generally from the opposition o f the legal classes. Lawyer^, even where they 
are not animated by exclusive vietvs to their own interests, being prone, in the 
language o f Lord Bacon, “  to reason in the fetters of their forms and precedents,”  
rather than upon “  the broad principles o f r e a so nbut ,  fortunately, the liberal 
and unprejudiced tone o f mind which characterises the large body of the European 
Executive in India pervades also the legal classes at Bombay in both branches o f 
the profession. I  am thoroughly convinced that not the least undue opposition 
would be offered to the trial of a system holding Out benefits to the public, and 
by many o f the profession I  am persuaded that it would be hailed as a vast boon.

36. The other objection alluded to by Lord Bacon as one open to be made to 
propositions for legal amendment, will, o f course, be present to the mind of the 
Government; I  mean that such propositions, hotvever fair tO view and plausible 
in speech, are often impracticable. A  great many well-meaning men are desirous 
o f contributing their mite to the fund for human improvement, but “their zeal oft 
overruns their knowledge; and it is the part o f an intelligent Government to 
discriminate between that which is sterling, and the base money of ignorant 
conceited pretenders.

37. I  have never concealed from myself the difficulties and obstructions which 
oppose themselves to the introduction o f amendments in the law, even on the part 
o f “  wise and excellent men.”  W e  are told from high authority, that the follow
ing are motives which are ever likely to be active in raising this opposition — 1st*
A  kind o f superstitious veneration in men'long educated in the profession and prac
tice o f the law for its very forms and proceedings, beyond what is just and reason
able ; 2d, An over-jealous fear that it may be possible some uuthought-of incon
venience may em erge; 3d, A  jealousy lest any thing offered for the amendment 
of what is amiss may give a handle to others to ravel the whole frame o f it.

De Augm. Scient. 
Vol. 9, p. 82, ed. 
Montague. “ Juris- 
cOnsulti placitis 
otnoxii et addict! 
judicio sincere non 
utuntUr, sed tan- 
quam e vincnlis ser- 
mocinantur.”

14. 5 E 4 38. “  But
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business, and with very good success, both to their own reputation and the public 
benefit.” *  ’ ■

39. Such is the conclusion o f the greatest Judge, who ever adorned the English 
bench, and such I  firmly belieye to be the conclusion o f all enlightened statesmen.

Supreme Court, 21 January 1845.

I  have, &c. 

(signed) E. Ferry.

(A .) .

Extract from Private Journal o f Sir Erskine Perry.

July 1 st, 1843, Saturday. Despatched yesterday to the Law Commission my Minute on the 
Supreme Courts, recommendingatgreat length a reformed system of procedure, in accordance 
with Bentham’s theory, and in accordance also with what has in a gteat degree sprung up 
of itself in our Small Cause Court at Bombay. I have taken a great deal o f pains with the 

'paper, and let it lie by me for a month after I had written it, in the hopes, first o f all, o f  
getting Sir Henry Roper to accede to its views, so as to forward it with our joint sanctions; 
and secondly, because I did not choose to commit ipyself to recommending so sweeping a 
reform with any thing like haste. Sir H. Roper made no objection whatever to my plan, 
assented, indeed, to its main conclusions, and found no fault with the details; but he either 
takes so little interest in law reform, or'is sO diffident o f himself, that I could not succeed in 
persuading him to gjve any opinion on the subject, although the matter is forced upon us by 
the Queries o f the Law Commission.

After I had forwarded rny despatches, I began reading Lord Hale’s Tract on the Reformation 
of the Laws, and after reading his denunciation o f the tendency to innovations of the 
law, by hasty thinkers, ambitious men, arrogant self-opinionated reformers, &c., I began 
'to ask mys.elf whether I came within any of these categofies j but when I read afterwards his 
still stronger criticism on the evils of not attempting to reforai the' law at all, and of the 
moods of mind which deterred men the most fit for such a task, sUch as ‘ ’ Judges and other 
sages o f the law,”  and reflected that the latter course, amdngst lawyers, is much the roost 
frequent, whereas any hasty attempts to introduce alterations has never been fairly attribu
table to them, I shut up the book with a quiet conscience. I Ought to mention that I sub
mitted my plan before I sent it to the sagest man here, Mr. Anderson, the ex-govemor, calling 
down upon it from him the most unreserved c r i t i c i s mhe  encouraged me, however, with the 
highest eulogiums, and stated “ what a blessing it would be for Bombay if  the plan could be 
introduced, which it could be,”  (he says) “  I am convinced, without the slightest difficulty.’’

(B .)

R eport o f  the A rg u m e n t o f  C c u n se l and  J u d g m e n t  in  the C ase  b f  Pooiyea Cawnjee 
Abdul Rahim Khan; ex trac ted  from  the N o t e -b o o k  o f  M r .  J ustice  Perry,

" Thursday, the SOth June 1842 .
Present,— The Honourable Mri Jtistice Perry.

P o o n je a  C a w n je e  versus A b d u l  R a h im  K h an .
M r .  H o w a rd  on fu rther d irections. .
T esta to r d ied  15 A u g u s t  1 8 0 0 ; B i l l  filed  14th, J a n u a ry  1832.
Defendant’s answer admitted debt, and applications to pay, and setup want of funds, and 

large debt due to himself. ■ .
R e a d s  an sw er.— H e  c la im ed  31,000 as due  to  h im  ; M a s te r  a llow ed  h im  1 0 ,0 0 0 . i j 'e  

excepted  to  M a s te r ’s report, a n d  6th  exception  w a s , th a t that M a s te r  sh ou ld  h a v e  a llo w e d  
Rs. 13,000. .

F ra u d .— M a s te r  found R s .1 6 ,8 7 3 , ba lan ce  in  h an d , d u e  to plaintiff. S t a b le s  s o ld  b y  h im  
to  h is b ro ther, nom inally  fo r R s .  6,000 j then R s . 2 ,000  lent, and  the w h o le  m o rtg a g e d  to  
h im ; R s . 8 ,0 0 0 ; c lear fraud  ; an d  therefore costs.

2 A tk .  H y d e ,  v. -— -  M a s te r  foun d  the Sale fictitious. E xceptions' ta k e n . S ta te s  facts a s  
to co llec tions o f  d e b ts ; horses. •

L a w so n  v. C op e lan d , 2 )Br. C h . C a . S o  it appeared  here '; d e fen d an t n e g lig e n t  in  ge ttin g  
in  M a h o m e d  A g a ’s d e b t ; took his bo n d , a lthough  a lle ged  he w as  in so lven t. T h e n  h istory  o f  
sale o f  horses never e x p la in e d ; an d  M as te r  charged  h ip l w ith  the w h o le ; C o u r t  th en  p u t  
it to m e w hether I w o u ld  adm it the horSes p roperly  tak en  fo r d ebt, R s .  17 ,000 , I d id  adm it.

T ^hereupO n

P gjr Matthew Hale, Tract on the Ametufmenl of Laws,
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W h e re u p o n  order m ad e  b y  consent. A n d  R e p o rt  is—
H o rs e s  not p rope rly  b ro u g h t  to accou n t; therefore several cases o f  fraud .
A ls o  M a s te r  states o u tstan d in g  debts, p q e  o f  31,000, another o f  1,500. Y e t  in  la s t  

exam in ation , A li  C a w n  states h e  has paid  th e  d e b t  (1 ,5 0 0 ) to the estate.
T h ere fo re  should  p a y  costs. F irst R e p o rt  ch a rged  him  w ith  R s . 58,000 ; that w en t bn  

p rin c ip le  o f  ch a rg in g  him  w ith  w h o le  o f  A l i ’s estate, bu t m u st be  altered, because horses to b e  
substitu ted  for R s .17,000. T h e  value to b e  ch a rg e d  fo r them  is to b e  ascertained from  esti
m a te  g iven  b y  his ow n  w itn ess , A ^ a  G o o la m , R s . 12 ,000 ; said the horses (6 0 ) were so ld  500 
ap iece . • .

B u t  that m ay  b e  w hen  30 other horses so ld , b u t  these 19 horses w o rth  m uch m o re ; one  
o f  them  sold  for R s . 1,200.

I f  executor, em ploys a ge n t to se ll horses o f  estate, and  agent se lls  horses o f  his ow n  at  
sam e time in lum p, d u ty  o f  executor to ascerta in  w hat agent’s horses w ere 'w orth . There 
fo re  not ju stified .

H e  never took steps to  inquire. A g e n t  said  horses were worth 11,000 o r 12,000 rupees.
M a s te r  has a llow ed  de fen dan t on debt o f  10,000 rupees. In terest, 8,106 rupees to F e 

b ru a ry  1839.
O n  another d eb t, w h ich  defendan t a lleges  he w as  security for. M as te r  has , a llow ed  

9 ,000 . R esu lt  o f  sch ed u le— M a ste r  to be  ch a rged  R s . 68,000
53,124 a llow an ce  to defendant.

No. 5.
T h ird  Supplem ent 
to A ppendix to the  
R ep o rt on C ivil 
Ju d ica tu re  in  the 
P residency  Towns.

15,783

‘ Q uestion , w hether th is fa ir  w a y  to treat creditor? w h o  sued at o n c e ; and  kept at a rm ’s 
len g th  fo r  so m any  years.

'Then as to outstand ing debts , h is ow n  w itness says  he has paid  it.
I  say, first, defendan t sh ou ld  be  charged  w ith  12,000 for horses, u n der date 1 Ju ly  1832,
2d . W it h  debt o f  S u d jee  A li  C aw n , 1,525 ru pees .
3 d . T h a t  M as te r  sh o u ld  calcu late over a ga in  w h a t  is due to d e fen d an t b y  tak in g  last 

rece ip t, J u ly  1832, an d  then  strike a  balance, an d  charge the defendan t an  interest on that  
ba la n c e , and  a llow  h im  no  interest from  that tim e.

T h a t  M as te r  shou ld  in qu ire , whether taken  p ro pe r steps to ge t i n ’the la rge  outstanding  
d e b ts , and w hether h e  sh o u ld  b e  charged  w ith an y  portion.

L a s t ly . T h a t he sh ou ld  p a y  taxed  costs a lso  fo r,an n u a l rests. D ick in son  on  S . S . I f  
execu to rs  are gu ilty  o f  fra u d  o r neg ligence , are  liab le  as to costs. 1 M a d d .  290.

S o  as to in terest; i f  execu to r h a s  assets, to p a y  interest. A n d  d oes  not s o ; m ust p ay  
in terest. -

W h e n  horses w ere  seized, there w ere  other ho rses  w h ich  m igh t have  been  seized. C le a r  
o u r  h o rses  w ere  w orth  m o re  th an  he so ld  them  fo r. R e a d s  C am p b e ll contra. Even  i f  this, 
a  case  betw een  E u ro p ea n s , sufficient to show  costs, not to be  gran ted , much less paym ent  
a n d  other m atters w h ich  cannot now  be  c o n s id e re d ; ci'fortiori be tw een  natives. W h o le  
d e la y  from  laches o f  p la in tiff. B i l l  w a s  filed  Jan u ary  1 8 3 2 ; ou r A n sw er, A p ril 1832 ; 
w h e re  w a s  neg ligence  there  ? T h e y  then a m e n d e d ; shows no  d e lay . N o t  justifiable fo r . 
cred ito rs  to push  on  suit w h ere  no assets. O n ly  question now  as  to  c o s ts ; i f  creditor 
p u sh e s  on  litigation  w h en  no  co sts .*  11 L a w  Jou rn a l, Jan . 1842. K in g  v. Harrett, A  d isr 
tin ct ion , th is not a  suit fo r  adm inistration  o f  a s s e ts ; bu t to obtain his ow n  debt.

D e fe n d a n t  a lw ay s  adm itted  debts  stated ; o u r  la rge  debt not adm itted . W e  said our d ebt  
w a s  12 ,000 , and  that w e w e r e ’ liab le  on guaran tee  for 12,000 move. M a s te r  has a llo w ed  
1 1 ,0 0 0 ; w h a t  .fraud  in  th a t ? Suppose w e  c la im ed  m ore than proves in  law  to be  ow in g . 
J u d g e s  b o u n d  to  tem per th e  rigo u r o f  E n g lish  la w  between n a t iv e s ; especially  law  o f  
execu to rs , \vhich is u n k n ow n  to them . , .

A s  to  stab les, sa id  w e  c la im ed  credit for se llin g  fo r m ore than value. T ransaction  
b e tw e e n  b ro th e rs ; not v e ry  accurate ly  ca lcu lated  perhaps ; p erh aps other conside fa tio iis ; 
b u t  G o v t . M a is t ry  has sw o rn  they  w ere  w o rth  4,000 rupees, S o  w e  took a  m ortgage.
I  say , therefore, ev idence o f  tw o  valuers justified  ou r found assertion o f  v a lu e ; a lso, that  
o f  o ther s tab le -k eep er. •

T h e n  i f  pa rty  a fte rw a rd s  becom e indebted , qu ite  prudent in  h im  to take security, an d  
a n  affair betw een  b ro th ers . W e  still estimate va lue  at 4 ,00 0 ; w e  w ere  and  are ready  to  
ta k e  them  at 8 ; b u t  w h ere  is the fraud  to fix  costs ?
»  P r in c ip le  o f  la w  la id  d o w n , that M aste r has charged  several item s, not because received, 
b u t  because  so ch a rgea b le  b y  the la w  o f  E n g lan d . V e ry  favourable fo r  m e, accord ing to m y  
princip les, l  M y l .  and  C r .  92.

V e r y  doubtfu l, even b y  th a t  la w , w hether execu to r w ou ld  be  ch a rgeab le . C ites 1 C ro m p 
ton an d  M .  4 0 2 ; P en n in gton  v. H en ley . •

A s  to  the am ount due  on  th e horses, the M a s te r  has found vve o u gh t to be  ch arged  
w ith  9,000 rupees. I f ,  a s  o ther side  a lleges , w e  ough t to b e  ch a rged  w ith  m ore, shou ld  
h a v e  excepted  to M a s te r ’s report. Q u estion  not open. ■ ' • '

T h e n  as to bond , said frau d . T h a t  w e  to o k  b o n d  for simple contract debt. G reat advan 
t a g e  in tak in g  it. N o  devastavit. R e a so n a b le  discretion. A n o th e r question, whether it 
m a d e  us  le ga lly  responsib le  fo r the debt. A s  to outstanding d eb ts ; fa intly  urged. N o t  
m a d e  ou t w e  received them . A l l  that disposed  o f  in  1st exception to M aster. A nother case  

as  to  .cost.6, B le w itt  v. J aco b , 240 ; R o b in so n  v. E llio t , 1 R uss. 59 9 ; 1 R u ss , v, M y k  426.
1 4 . • 5  F  ■ ■ ‘ U p w a rd ,

Should bs 
E. P.
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Howard, reply,— As to stable in 2d answer this, (reads)— T̂he bond was given between 
2d and 3d answers; prevented us from -obtaining debt. Alleges that he was insolvent. 
Said if  he had suppressed bond, it would have been otherwise. Condition o f bond is to pay 
him personally. Executor, mere description. A t the time when we were screwing him up 
to admit assets, he takes upon himself to take bond, and he was accordingly charged with it. 
This as to stables.

(Reads 2 d answer)- 
that question settled, 
tion as to costs.

-Master’s finding value, 8,000 rupees, was excepted to, and confirmed ; 
The sale found fictitious and fraudulent. -Sufficient to-decide ques-

Tfien as to Aga Goolum’s retainer o f 1,800 rupees ; he was at very time a debtor *to estate. 
Then as to statement of Master’s finding .that 9,000 rupees sum to be charged with, he only 
finds that that sum has come to hands, o f defendant. Master could not state un,der the 
decree what defendant ought to be charged with for horses. -

Defendant, in his second answer, set up debt due to himself, 31,967. Trying to 
stop us in limine. Master in last report finds a balance to us o f  15,000 rupees. , Then as 
to outstanding debt, AH Cawn says he has paid it. Where is large debt o f 31,000 ? ̂

C , A . V .

Thursday, 21st July 1842,— Judgment delivered by Sir Erskine Perry.

The question which remained to be considered in this case, when it came on for further 
directions, was, whether, on the one hand, the defendant, as executor, had not subjected him
self to costs by-carrying on a harassing and fraudulent defence, and whether, on the other, 
the plaintiff had not disentitled himself to them by having pommenced and carried on his 
suit when there were no assets from which his claim could be satisfied ? This made it  
necessary for me to go through the proceedings in the catise; and I have also looked into, 
the authorities. “

The simplicity of the rule at common law which gives costs to the winning party, however 
doubtful his claim may have been, and however much a subject for fair litigation, saves so 
much painful inquiry, and is based on such sound principles, as to recommend itself for 
adoption wherever the discretionary power o f the court is left free, to act; and it is evident 
that the course of decisions in equity is gradually conforming itself to such rule, leaving a 
margin, however, for exceptional ca^es where undue litigation has been carried on, or where 
meritorious trustees have been made parties; Vancouver us. Bliss, 1 1  Ves. 463. Millington 
us. .F ox„ 3 M. y. c. 338.

But i f  this be the rule to be applied generally, even when a party may have had fair 
grounds for contesting a claim, which is afterwards established in court, how much more 
forcibly must it apply when a just claim is resisted, and a series of defences set up, the 
falsehood and untenableness of which can only be established by a ruinous expense jand 
years of litigation ?

The facts of this ease may be stated in half a dozen lines. The plaintiff has a claim 
against the defendant, as executof of Abdul Kurrim Khan, who died in 1830, for 2,500 
rupees; after'much .application to him for.an account and for a payment .out of the assets, , 
both of which the defendant refuses, the plaintiff files his bill in January 1832.

The defendant puts in an insufficient answer, but an answer which, i f  truq, would com
pletely defeat, the plaintiff’s, right of action, and subject him to costs i f  he proceeded; for 
he states that there are no assets to pay the debt o f plaintiff, and that all that has come to 
his hands of the testator’s estate is of very inconsiderable amount, and wholly insufficient* 
to pay his just debts and funeral expenses. Now, after a litigation of ten years’ and a h alf 
duration, protracted to this extent, be it observed, entirely by the delays interposed by the 
defendant, it turns out that all the deffintes set up by the defepdant in his first answer are 

.untrue.

There-are assets; there were, long before the Bill was filed, assets o f a very considerable 
amount; and when all the deductions are made, which a Very favourable interpretation for 
the defendant has-allowed him ; assets five times exceeding in amount the original claim o f 
the plaintiff,

If, again, one follows step by step the proceedings in the cause, we find that the defendant 
has been driven into every admission and every fact in his knowledge necessary to be made 
known; for a decision in the cause ha% been wrung from him, only, as it were, at the point o f 
the sword, and after all means o f defence within his reach had proved fruitless.

But what system o f law must that be, which enables, a party to resist successfully for 
12  years th'O payment of a just claim, to pqt up all sorts of defences, to interpose all kinds

of
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o f  delay, and finally, when judgment o f the court i$ against him upon each and every 
point, absolves him from any portion of the costs to which his harassing and dishonest pro
cedure have exposed the plaintiff? ,  ̂ •

The grounds upon which it has beep sought to bestoW this immunity on the defendant are, 
as it would seem, tw o; first, that evep as between Europeansj the defendant, as executor, 
would not be liable*to costs; and secondly, even if  he Were so liable, still that, as a native, 
the rigorbus rules of English law are not to be applied to him.

This second objection I disposed of during the argument; and I need only repeat nOW, 
that I should be doing great injustice to the native population generally if I relaxed one iota 
o f  any rigorous rules which may servb to keep executors to the due execution of their trust. 

-No one is called upon to be an executor; the office is in all cases accepted voluntarily, often 
with eagerness; but as it  is hn office which gives a man the handling

.No. 5 .
Third Supplement
to Appendix to the 
Report on Civil 
Judicature iii the 
Presidency Towns.

ndling of other people’s 
due checks upon i t ; and•money, a court o f justicb cannot be too vigilant in maintaining all due cllecks upon :

I  have seen nothing in this country to induce hie to relax any portion o f  this vigilance in 
favour ,of native executors,  ̂ '

The main ground, therefore, upon which the defendant must rely,,is,-that-having-been 
sued- era autre droit, and no conduct of his having made that snit  ̂necessary, or caused any 
needless, expense, he is entitled to the favourable interposition of . the Court in’ respect to 
costs. Undoubtedly courts of equity have always been ready to protect'trustees from any 
portion of the costs of a suit in which they arc made parties solely in respect to their repte-* 
sentativC character, and independently of any conduct'or miscoUduct of their ow p; and^so, 
also, even where a trustee has conducted a defence harassingly and with impropriety, though 
the court will visit him with costs for such part o f his defence, still, if  he were brought into 
the suit'as a necessary party,, and it was not occasioned by any conduct of his, thd court m il 
not throw upon him the whole costs; Tebbs v. Carpenter, 1 Madd. 296. The application of 
this principle enables me to dispose of this case; for having satisfied m yselfjhat the defence, 
subsequent to the filing of the Bill, was such aS ought to cast the defendant in costs for so 
muQh of the proceedings, I only have to look to the defendant’s original answer to see that 
his misconduct in refusing to account originally made the suit necessary, and therefore 
throws upon him- that portion of the costs also ; Anon. 4 Madd; 273. ■

I t  remains only to examine, the cases which the. defendant relies upon.

The fir,st is K ing v. Hammett, 11 Law 1, ch. 14, the marginal note o f which is, “  a simple 
contract creditor filed a creditor’s bill, having been correctly informed by the administratrix 
o f the estate of the accounts, and that judgment creditors would consume-all the asselts;. 
the plaintiff was ordered to pay the c o s t s a n d  that case I take to be perfectly good 

'law . B ut I ain of opinion that the converse bf the case equally holds; and thai when }he 
executor incorrectly informs that creditor o f the estate of-the assets, j'efuses an acxofjnt, and 
protracts a suit through IQ long years, he should be .ordered (0 pay costs; and that is the 
case here. Bluett ra. Jessop, Jac. 240, may receive the same answer; for there* it appeared 
that there were no assets available for the plaintiff’s demand, and the defendant Said so in 
his answer; here there are assets, and the defendant denied it in his answer, Robinson »•, 
Elliot, i  Russ. 599, and Qoring v. Everest, 1 R. and M, 4?6, fall within the same 
category.

I  am, therefore, of opinion that the defendant has wholly failed in making «ut apy groufid 
to be exempted from, payment o f costs* and the onus lay on him to do so. A  good deal oL 
discussion took place at the bar as to the fraud in.the defence, but I have not thought it 

-necessary to base my judgment on the particnla.r instances relied upon, There iS a class'Of 
men- who cannot be made to pay their just debts without the strong arnu of the law ; and if  
I  m ay judge, from the line of defence adopted in this action, the defendant is one of theria ; 

'h u t, at all etonts, I  can have no hesitation in deciding that such a defence as has been here 
made i&.ufiwarrantahle and fipudulent, and subjects the party making it, whethey trustee nr 
 ̂principal, to the costs of suit,

(True copy.)

(signed) JV. Ketlm, '  ̂•
Clerk to Mr. Justice Perry!

14.
5 F 3 ( C . ) — - R e t u r n
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R etukn o f all the Costs taxed in the M aster’s Office at Bombay, during the Years 
1840,1841, 1842; distinguishing defended Causes from Ex-parte and Cognovit (undc'- 
fended) Causes. •

1 84 0,
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1 8  4 1 .

DEFENDEP CAUSES.

Plaintiffs’ Costs.

416 0 0
258 1 0
906 1 0

1,102 1 60
670 2 0
789 3 0
266 1 0 '
266 3 0
416 3 50
377 1 0
676 2 0
624 2 0
878 2 50

1,155 2 .67
453 3 0

*559 1 0 '
340 0 0
360 '2 50
608 0 0
633 0 0
793' 2 0

) 12,452 2 67

692 3 96̂

Defendants’ Costs.

286 0 0 
570 1 50
216 0 0 
807 0 0
772
517
364
236
351
789
336

1 0 
1 0 
1 0 
0 0 
1 0 
0 0 
3 0

454 0 O 
218 0 0 
673 3 0

14 ) 6,030 3 50

430 3 lOf

EJC-PAKTE c a u ses .

. Plaintiffs’ Cost?.

303 3 0
482 1 0
568 1 0

3)1,354 1 0

451 1 66|

1 8 4 2.
761 1 0 . 1,123 2 0
468 3 0 777 1 0
647 3 0 412 3 0
460 3 d 548 2 0
285 0 0 347 3 0
334 1 0 573 1 0
797 8 0 1,756 1 0
592 0 0 399 2 0
498 2 0 442 0 0
404 1 0 115 0 0
703 0 0 369 2 0

1,143 2 0 724 2 0
337 0 0 695 2 0
346 1 0 669 0 0
696 0 50 . 654 2 0
330 3 0 939 2 50
813 3 0 405 0 0
352 3 0 368 2 50
626 0 0 ■ 616 3 0
676 3 0 673 2 0
676 3 0 428 3 0
329 2 0 709 1 0
440 0 0 529 0 0
419 3 0
653 2 0 23) 14,079 1 0
653 ■ 3 0
713
669

2
0

0
0 612 0 56i

604 
' 792

1 0
00

■ 4.80 3 0
461 0 0

18,069 0 50

664 2 64

411 0 0
405 0 0
385 3 0

3) 1,201 3 0

400 2 3S|

c o g k o v iT c a u s e s .

PIdntiffs’ Costs.

131 2 0
254 1 0
218 2 0
140 2 0
141 3 0
258 2 0
80 2 0

160 1 50
191 3 0
218 2 0
141 0 0
190 I 0
301 0 0
118 0 0
113 3 01'
16l 1 0

) 2,806 1 50

175 1 59|

2»1 3 0
88 2 0

176 0 0
213 3 0
173 2 0
286 2 0
1«1 3 0
138 1 0
166 1 0
148 1 &
171 3 0
407 3 0
143 3 0
289 1 o ‘
636 1 0
193 2 0
186 1 0
100 0 0
183 1 0
201 1 0
683 0 9
368 0 0
150 3 0
262 1 0
196 0 0
103 2 'm
287 2 0

233 2 44|

No, 5.
Ttird Suptilfuieut 
to Apptndj-x to the 
Report on Civil 
Judicature in the 
Pjesioenejf Town®.

27)6,807 1 0

5 F 3 (D.)—Return
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Judicature in the R etcen of Taxed Costs in Twelve defended Actions tried in 1842, where there were ho 
Presidency Towns. extraordinary Circumstances to mark the Cases.*

pla in tiff ’s costs when the  vebdict 
PASSED FOB HIM.

defendant ’s costs when t Se verdict 
 ̂ passed fob him .

1. Doe d. Jeieebhoy ». Ddo-I 
lubdas - - -j 616 0 0 1. Dadabhoy Pestonjee v. 1 

De Cruz - - -J 673 0 0

2. Nursingdass v, Tribhowan-\ 
dass . - - - - i

695 0 0 2. PellamberdassWittuldassI
; V . Khooshaldass - -J 

' 1
724 0 0

3. Edmunds v. E. I. Company 813 0 0 3. Muccondass 17. Ogilvie 695 0 0

4. Cassin v. Govind Ramjee - 676 0 0 4. Gonsalves V . De Cruz 569 0 0

6. Sherefally •». Sorabjee 554 0 0 5. Jaickund Bhinojee v. \  
Moorajee - - -J 939 Q 0

6 . Lickee v. Gunput Bapsia 792 0 0 6. Hamaboye w. Bhawoo all 
Gopal - - - J 629 0 0

Average Costs of each Plaintiff 690 12 0 Average Costs of each Dc-\ 
fendant - » -J

•

6S8 2 0

Total Average Cost of a defended Suit to the parties R s .  1,378 14 0

To the Right Honourable the GQvernor-Gen$i’al in Council, &c. &c, ^ 0.

Right Honourable Sir, . '
I  HAVE to submit the accompanying observations upon Sir Erskine Perry’s 

letter, dated the 25th of January 1845, addressed to the Honourable the Governor 
o f Bombay in Council, and I  have to heg thai> the observations now transmitted, 
as also the document which, in order to correct an error, I  had the-honour to fotr 
ward on the 25th instant, may be considered as supplemental to my observations 
upon the Report o f the Law Commissioners, dated the 15th o f February 1844, and 
the other documents to which that Report refers.

I  have, &c.

Bombay, 31 January 1845. (signed) H.Rffper,

H a-ving yesterday received a copy o f a letter, dated the 25th January, addressed 
by Sir Erskine Perry to the President o f the Council of India in Council, as also a 
copy o f a letter written by Sir Erskine Perry to the Governor o f Bombay in 
Council, copy of which it appears *was transmitted along with lits letter to the 
President o f the Council o f India in Council, I  must add a few observations to 
those I  have already made upon the Minute and- Letter of Sir Erskine Perry, 
relating to the establishment of a hew court o f justice,

I  reluctantly engaged in the controversy in question, for not only do I. think that 
l^islative discussions by Indian Judges should be discouraged for several reasons, 
hut I  was aware that projectors of law reforms often express themselves in unmea
sured terms of those who differ from them in opinion, and I  was unwilling to 
expose myself to misrepresentation or reproach. I  also knew that in Controversy 
it was difficult to avoid using strong expressions, and feared I  might myself give 
occasion for fretfultiess or anger. Accordingly, in the first instance, I  represented to 
Sir Erskine Perry that the Law Commissioners had not invited any discussion o f the

. , , subject.

f As the costs of the winning party only Are usually taxeij, it haS heeh found necessary to take the 
ealculations from twelve actions, instead of six.
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subject. His reply convinced me that any further representaticn to that purport Third Supplement 
would be ineifectual. And yet it seehis to me, from Sir Lawrence Peel’s Minute, 
that the Judges at Calcutta did not believe that the letter they had received from ju d ic a tu re  in the 
the Law Commissioners invited any such discussion, and that the Judges at Presidency Towns, 
Calcutta merely entered into the matter because a copy o f Sir Erskine Perry’s -— —■
Minute had been sent to them. It. also appears to me that the Law Commis
sioners in their Report show that they were rather surprised at Sir Erskine Perry 
having brought forward the question. I  never supposed for a moment that Sir 
Erskine Perry and the Law Commissioners had arranged by “  previous communi
cations’’ that their recommendations should be contemporaneous, and although 
Sir Erskine Perry, in Ms' last letter to the Government o f Bombay, has distin* 
guished by inverted commas the expression, “ previous communications,”  as i f  he 
attributed it to me, I  am not aware that such a phrase or suggestion is to be 
found in any of the observations L  have written. Sir Erskine Perry may have 
conversed upon the-subject when at Calcutta, and may thus have become aware 
o f some of the views o f the Law CommissiCn. Whether he did or not, is o f no 
importance, that I  can see ; and I  merely assigned my ignorance o f the unanimity 
which existed between Sir Erskine Perry and the Law Commissioners, as an 
excuse for the superficial manner in which I  first treated the subject. Had I been 

, awa^e of the similarity o f their views, and that Sir Erskine Perry’s Minute would 
be so much relied on, I  should at once have gone into the matter much more 
folly.

Being urged by Sir Erskine Perry to Write Upon the subject, I relieved myself 
from the task upon as easy terms aS I  could for the reasons already given, and in 
doing so I  expressed my dissent briefly, and in terms complimentary to Sir Erskine 
Perry. I  little knew, at that time, that what had passed between lis would be 
entered in a private journal, or that the course I  had pursued with a. view to avoid 
unprofitable discussion, would be recorded as establishing that I  was an enemy to 
legal reform; and I  cannot but think that private journals which are occasionally 
to be made public, are rather formidable, as rendering character insecure, and 
social and official intercourse very perilous.

Last April Sir Erskine Perry asked me i f  I  had seen the Report of the Law 
Commissioners, and infonned me that a copy had been sent to him. I  did not, 
however, see Ms copy, and afterwards, having applied for one myself, the Law 
Commissioners sent it to me, at the same time informing me to the effect that it , 
was sent as a favour, and that I  Was not ofiioially entitled to it. ' I  should not 

-have considered myself at liberty to submit to the Government comments on a 
document thus received, had I  been otherwise disposed to write about i t ; but I  
felt no such disposition, for I  wished to avoid trouble and discord, and the Judged 
at Calcutta had, I  thought, said enough upon the subject. Meanwhile Sir Erskine 
Perry had gone to MaMibuleshwar, and 1 had no idea that he was writing er had 
written any thing farther about the matter, until Some time after his letter of 
M ay 1844 had been Sent to the Government of Bombay. In June he sent to me 
a copy o f that letter, and when I  had read it, being still anxious to avoid trouble 
and dissension, I  returned it, simply observing, that i f  the Government wished for 
my opinion I  supposed it would be asked for. .

From the like feelings, when the Government of Bombay informed me that, 
the Government o f India requested the opinions of the Judges, I, for a time,- 
forbore to write upon the subject, and told some friends that I  should not give 
any further opinion about it. It  was represented to me that I ought to state m y' 
views of the matter, and that due respect for the Government of India rendered 
it incumbent on me to do so. Accordingly I commenced to write; hut being 
interrupted by peculiar circumstances of a private nature, gave up for some'weeks 
the intention o f proceeding with it. I  resumed during the November term, but 
being interrupted by tbe December session, and being anxious, i f  writing at all, to 
go rather fully into the question,, I  had not finished, what I  admit is a, very dis
cursive and tedious essay, till the middle o f December. Bpt whatever may be its 
demerits, ,I was most anxious to avoid giving avoidable offence. I, therefore, 
not only altered two or three passages, which a gentleman upon whose judgment 
and good feeling I  relied, and to whom I  read the essay, an^ who also read it 
over himself, objected to as likely to prove offensive ; hut I  also struck out other 
passages which he thought were o f a different description, but which I feared 
might be misconstrued. I  mention these particulars to show .that I  have not fo- 
tentionally offended. I f  the discovery or disclosure o f erronepus statements of

14 . . 5 P 4 facts
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Third Supplement facts has excited anger, however I may regret it, I  cannot see that I  should gt

lie^rt orfci oould have avoided i t ; for had I  failed to make such discovery or disclosure, the
Judicature inThe imposed on would have been still more imperfectly performed.
Presidency Towns. When the observations had been copied, they were transmitted to the Govem-

------------ ment of India, simply because I  had been officially informed that the Supreme
Government required them. It is true, that whilst they were being written, and, 
even after they were completed, I  did not consult Sir Erskine Perry respecting 
them. I  merely followed the course he had pursued with respect to his lettei^of 
IVIay 1844 to the Government of Bombay, of which I  did not know or heqr any 
thing till weeks after it had been sedt to the Government. In like manner, after 
the last October session, he wrote to the Government of Bombay respecting im
portant matters connected with the court, and I  had no information on the 
subject till a copy of his letter was sent to me by the officer of the court. I  ac
cidentally heard that afterwards another letter upon important subjects had been 
sent by him to the Government; and it was not till weeks after I  had the in
formation that he wrote to me, saying he haĉ  addressed a letter to the Govern
ment respecting the Small Cause Court, and either that the prothonotary would 
give me a copy, or that he had desired the prothonotary to do so. I  sent for the 
copy; it was not forthcoming. A t length I  asked the prGth,onotary for it. He 
demurred; intimated that he had not been desired to give me a copy; but said, 
that i f  I told him I was to have a copy, it should be given to me. I  declined going 
further, for I  apprehended there might be something in the letter which it would 
be unpleasant to me to read. I  do not object to Sir Erskine Perry thus commu
nicating his views to the Bombay Government without consulting or communi
cating with me. He gives them as his own opinions,- not as mine or as ours 
jo in tly; .but it leaves me equally at liberty to write my opinions, especially regard
ing matters not official, such as his Letter and Minute and the Report o f the Law 
Commissioners, without previously, communicating them to him. Accordingly, 
upon the late occasion I followed the examples he had set me.

But it ig made a matter of reproach against me, that “ for a period o f sixteen 
months I never gave Sir Erskipe Perry the least reason to suppose that I  enter
tained any doubts whatever as to the accuracy of the facts he had advanced, or as 
to the law he had delivered in Poonjia Cawnjee’s case.” Had I  been aware, from 
the sketch or outline o f his Minute, which Sir Erskine Perry sent to me in M ay 
.1843, or from any other source, that the facts he had advanced, or the law he had 
delivered in Poonjia Cawnjee’s case, were doubtful, I  should then have expressed 
those doubts to him accordingly, but I should have endeavoured, to avoid eontro- . 
versy with him upon the subject. I  did not become aware that such law and facts 
were doubtful until last October, when I  began to write upon the question. The 
mischief had then been done; the errors made public. I t  was incumbent on me to 
disclose them, and I  appeal to professional men,,whether in.the notice I  took of 
them I  did not , put the best construction on the matter, notwithstanding what 
Sir .Erskine Perry has expressed in his last letter to the Governor of Bombay 
in Council.

I  have spoken of the sketch or outline o f his Minute which Sir Erskine Perry 
sent to me in May 1843; for what he did send to me on that occasion was not 

,the Minute itself, as ultimately S.ent in by him, but a rougb sketch or outline only. 
So far as I  can recollect, there were blanks left, to be filled up with schedules .and 
details. I  read it in a cursory manner, making a few memoranda in pencil of whaf 
appeared to me the more material topics, and to which, in case I  should have 
occasion to write upojtt the subject, I  intended to. allude. Sir Erskine Perry 
afterwards sent to me the letter dated the 29th of June (either the draft or the 
fair copy), which he wrote to the Law Commissioners, and along with wffiich his 
Minute, dated 8d Jutie, was, I  believe, transmitted to Calcutta; but I  have nO 
recollection o f having ever seen that Minute in its mature and perfect state; and 
my firm conviction is, that I  never did see it Until the printed copy was received 
by me from the Law Commissioners. This conviction is strengthened by recol
lecting that when at the bar I  had been much annoyed at an oversight o f mine, as 
counsel for the defendant. Abdopl Eahihi Khan, having given occasion to an excep-. 
tion to, his answer, and as the exception had immediately been submitted to, a 
statement in any sketch or Minute shown to me, to the effect that such an excep
tion had actually been argued, could Scarcely have escaped my attention, for the 
names o f the parties were familiar to me, owing to that very exception j  and a few 
days before the case had come on for further directions before Sir Erskine Periŷ ,

in-
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in the June term 1842, I  had heeft enabled to attend the Court for a day or two, Third Soppiement 
and had then inquired from the bench, in presence of Sir Erskine Perry, whether to Appendix to the 
I  had not been counsel:in the,cause; and on receiving an affirmative reply, said Iteporton Cwt
that I  should not attend when the cause should be again brought forward. I  have 
no recollection of having seen, in any sketch or Minute, previously to October last, 
any statement that such exception had been argued, and my conviction is that I  
had n.ot; consequently I  cannot hut think that no such statement was contained 
in the sketch or outline sent to me in May 1843. When I  received the printed 
copy o f the Minute and'Report, &c. froin the Law Commissioners in May 1844, 
I  concluded I  had already read what the Minute contained in the sketch or out
line sent me by Sir Erskine Perry, in May 1843 j and although I  observed sche
dules or lists in the printed copy. Whereas I  believed they had been onjitted in the 
sketch or outline, I did not enter into or read them, for I  supposed they were 
consistent with what such sketch or outline had contained; and I  therefore 
limited myself to a very cursory perusal o f the Report of the Commissioners and 
the Minute o f Sir Lawrence Peel. When, however, I  was persuaded to write upon 
the question, I  read all the papers, including Sir Erskine Perry’s Minute, carefully 
through; and thus became aware, for the first time, that the last-mentioned 
Minute differed in some respects from the sketch he had forwarded to ttie in May 
1843, and which it appeared to nie had been improved upon, so that the Minute 
was more perfect in style than the sket<dr: and then, akp, for the first time» 
1 perceived the statement, that the exception to Abdool Rahim Khan’s answer 
had been argued. On observing it, my attention was roused, 1 inquired whether 
that was not the cause in Avhich I had been counsel, and whether I  had not drawn 
the answer. On receiving a reply in the affirmative, I  desired the Registrar to 
send the papers to me ; and on examining them, observed that the statement of 
the exception having been argued was an error. Sir Erskine Perry makes light 
o f it, as solitary and trifling*; but I  considered it important; and on farther exa
mination of the case, also discovered, that although it was Stated in the printed 
Minute of Sir Erskine Perry, that an application for an account of the testator’s 
assets had been made prior to filing the bill, yet that in fact there Was no evi
dence in the cause, or ground for stating that any such application had been 
made. The importance of this last error with respect to costs will be apparent 
from the anonymous case, 4 Madd. 273.

I t  further appeared, that no notice had been taken in the printed Minute of a 
mistake committed by the Master, the effect o f which was, that a balancb had been 
found due from the defendant; whereas, but for the mistake, the balance M'ould 
have been in his faVour. I was for some time puzzled to account for this 
mistake, and for the mode in which it was corrected; but the Master himself ex
plained to me that he had committed it, by debiting the defendant with the whole 
amount of a certain portion of a debt due to the estate, but which portion the 
defendant had compromised, by receiving Certain horses which had produced a 
much smaller sum; that he, the Master, had thus overehatged the defendant, 
because he had considered the defendant’s answers to interrogatories as unsatis
factory and evasive, &c. I  at first could not perceive that this objection had been 
made the subject of exceptions; but the Counsel for the plaintiff told me that it 
was, and that the exceptions were overruled on technical grounds, the Judge ex
pressing his opinion that it should be referred back to the Master to consider 
whether the compromise was not fair and reasonable under the circumstances; and 
he, the counsel, having admitted that it was fair and reasonable, a reference was 
thereupon made to the Master to correct the error, and to report wlrethef the pro
perly actually received on such compromise had been fairly brought to account. 
On examining the proceedings filed in the Registrar’s office, 1 find such was the 
case, that the objection to  the above overcharge of the defendant was made the 
subject of exceptions, but they were overruled; the Judge at the same time pro
viding that justice should be done in the matter; and thereupon the counsel for 
the plaintiff, in order to save time and expense, and because, as he has informed 
me, he could not successfully resist, admitted that the comprO'mise had been rea
sonable and fair.

The result of the second reference to the Master was, that the defendant ŵ as 
reported not to have brought fairly to account the sums actually received; but 
instead o f the balance being against the defendant, the testator’s estate w’as found

5 G ' indebted
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indebted to him in 884 rupees. His.defence bad been, tbat the estate and effects b;f 
the deceased, come to his hands, were insufficient to pay the debt he admitted to- 
be due to the complainant, and he claimed a debt to be due to himself, payment 
of which out of the assets he was entitled to. Such a defence is usually expressed 
by the phrase “  want of assets.” Thus the defence, want of assets, was esta
blished, and the plaintiff lost his debt in consequence ; notwithstanding whiclq 
Sir Erskine Perry’s printed Minute states, “ a decree on all points raised by the 
defendant was made against him.”  .This does seem to me an important inaccuracy, 
in proof of which the facts that a balance was found due from the estate to the 
defendant, and that not a rupee was ordered to be paid to the plaintiff in satisfac
tion of the debt he claimed, are as insurmountable as they are incontestable; and 
I  submit them, together with Sir Erskine Perry’s notes and judgment, &c., which 
accompany his letter to the Government o f Bombay, for the consideration o f the 
profession in India and elsewhere. The ordering part of the decree was as follows, 
and nothing more:—

“  And this Court doth order and decree that the said defendant do pay to the 
said complainant his costs of this suit, to be taxed by the Master o f this Honour
able Court.”

But Sir Erskine Perry seems indignant at my having canvassed the case, be
cause I had merely been employed in it as counsel; whereas he had officiated as 
Judge, and hence his conclusions respecting it ought to be above all controversy 
on my part. My occupation, however, as counsel in the cause ended on the 
14th November 1835, when the decree was taken consent. I  had nothing to 
say to the Reports of the Masters, or to any o f the exceptions to those Reports, 
and had left this country, intending never to return to it, long before the argu
ment o f the first exceptions. The knowledge o f the case I  had as counsel merely 
availed me so far as to quicken my perception of the erroneous statement that 
the exception to the first answer had been argued, and the detection o f that 
error naturally made me look further into the case. But all the errors were 
ascertained by the official documents filed as o f record, on the -Equity side o f the 
Court. Moreover, I  do not impugn Sir Erskine Perry’s judicial decision ; I  
rely upon the final order he made, as establishing that’ 884 rupees were found 
due from the estate to the defendant, and. that the complainant tooff nothing by 
his suit, except, indeed, that all his costs were ordered to be paid by the de
fendant, a part o f the order which, lest' it should be attacked, I have done my 
utmost to defend. Sir Erskine Perry gainsays or misapprehends his own final 
order in the cause, when he says in his Minute, “ a decree on all points raised 
by the defendant was made against him;” for, as already shown, the result of the 
suit as to the principal point, want of assets, was in favour'of the defendant.

Sir Erskine Perry extrajudicially put forward the case in his Minute as 
an example. To ascertain whether the details he gave were correct, I did as 
any other man might do, as Sir Edward Sugden did, to ascertain whether the 
account of Rattle and Popham, imputed to Lord Mansfield, was correct; I  ex
amined the official documents. I  did so extrajudicially, and -under the impression' 
that the case could never come judicially before me; for the general rule being 
that there can be no rehearing or appeal upon the question o f costs, I  believed 
that i f  upon that point the decision had been erroneous (which I  by no means 
admit) the defendant was -wffiolly without a remedy. Whether he could appeal 
to The Queen in Council, is a question I  have not investigated or considered.

I  do not impute the errors I have disclosed to any the slightest moral turpitude 
in Sir Erskine P e r iy ; they are easily to be accounted for upon very different 
grounds, and, as already observed, I  appeal to professional men whether in put
ting them forward I might not have enlarged upon them in much stronger terms. 
I t  was important to disclose them, for I  could not concur in Sir Erskine Perry’s 
opinions, and therefore wished that his authority should not be held conclusive, 
but that his recommendations might be narrowly examined before being adopted, 
lu like manner, and with similar view's, I  thought it expedient to mention wdiat 
appeared to me to be errors or misconceptions on the part o f the Law Commis
sioners ; for although that body, being peculiarly constituted, are not, in one 
sense, so high authority as Sir Erskine Perry, yet they have statutable weight, for 
the Governor-general in Council is bound by Act of Parliament ‘ ‘ to take their 
reports into consideration,” 3 & 4 W ill. IV ., c. 85, s. 54'.

Sir
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Sir ErsMne Perry intimates in his last letter to the Government of Bombay, Third Supplement 
para. 14, that he does not combat my remarks, that it would be misapprehension to 
suppose that such evils as are exemplified by the statement in his Minute o f ju^atMie in'the 
Poonjia Cawrijee’s case are of common occurrence. I t  may extenuate my error on Presidency Towns, 
this point, to say I  was misled by the following words referring to the case in the — —̂
20th para, of his Minute: “  I f  the case above cited had any extraordinary circum
stances connected with it, it might be safely passed over as anomalous, but it is 
not so, &c.”  ̂ . -

W ith  respect to the 19th, 20th and 21st paras, of the same letter to the 
Government of Bombay, I  may also plead that Sir Erskine Perry’s original remark 
as to the interests of suitors being concluded forever, was un<lualified by the ob- 
ser’î ations he has now made upon the passage, and by which it appears he did not 
mean that a decision on a technical point binds the .suitor for ever, or at
least always, but that poverty may preclude him from obtaining justice, as illus
trated by the usual reference to the ability o f a penniless man to enter the Lou-f 
don Taw m . The qualification was not originally expressed, and I did not perceive 
that it was implied. My fear was that the Members of the Indian Governments 
who are not lawyers, and for whose information the passage was intended, might 
be greatly misled by it.

Three days before I  received the copy oLS ir Erskine Perrys last letter to the 
Government of Bombay, the officer o f the Court had informed me of the error 
regarding costs alluded to in the 18th para, o f that letter, and into w'hich that offi
cer had led me* and I  forthwith transmitted the correction to Calcutta. I am not 
at present aware that he has discovered any errors in those other statements o f his 
regarding costs in the Supreme Court, which I  have submitted to the Govern
ment o f India.

W ith  regard to the 29th para, of the same letter, it is very clear, from my 
observations, that I  did not epter into the history or origin of pleading, and had 
no occasion to quote the passage in Mr. Serjeant Stephen’s work which Sir Erskine 
Perry has cited, or to refer to the extract from Bracton, 372 B-, which Mr. Ser
jeant Stephen has given in the Appendix. There was no apparent- ground for 
ascertaining whether “ the meaning of-the distinction used by jurists, of oral 
pleadings and written pleadings, had wholly escaped me,” or not, forT  Lad limited 
myself to noticing the fact, that by oral pleading the I,aw Commissioners mean 
one system and Sir Erskine Perry another, In conversation I  have two or three 
times said that Sir Erskine Perry’s system was the more rational, as being the 
more feasible and consistent.

(signed; B- Boper,

From G. A. Esq., Secretary to the Government of India, to the Honour- ,
able the Judges o f the Supreme Court o f Judicature o f Bengal, No, 88, Fort 24 January 184^ 
St. George, No. 71, and Bombay, No. 70 ; dated the 24th January 1846. 1̂ '°'

Honourable Sirs,
W e have the honour lo  transmit to you the accompanying printed copy o f a 

Third Supplement to Appendix o f the Report o f the Indian Law Commissioners, 
dated the 15th February last.

W e have, &c.

(signed)

Council Chamber, 
24 January 1846.

r .  H. Maddock. 
Geo. PoUoch.

F. Milldt.
C, li.  Cameron̂

1 4 . From
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Leg Cons,
04 January 1846. From G. A. Bushby, Esq., Secretary to the Government o f India, to Secretaries 

Governments o f Bengal, No. 86, Madras, No. 68, and Bombay, No. 69; 
dated the 24th January 1846. ^

Sir,
I n  continuation o f my letter. No. — , dated 25th October last, I  am directed 

by the President in Council to transmit to you the accompanying printed copy of 
a Third Suppleihent to Appendix of the Report of the Indian Law  Commissioners, 
transmitted with Mr. Officiating Secretarv Davidson’s letter o f the 16th February
1844. .

I  have, &c.

Council Chamber, 
24 January 1846.

(signed) G. A. Bushby,
Secretary to the Gov‘ o f India.

East India House,
22'January 1847.

(True copies.)

(signed) T. L. Peacock,
Examiner of India Correspondence.
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