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CONSTITUTION OF NORTH DAKOTA.

Sec. 101. Where a judgment or decree is reversed or confirmed
by the Supreme Court, every point fairly arising upon the record of
the case shall be considered and decided, and the reason therefor shall
be concisely stated in writing, signed by the judges concurring, filed
in the office of the Clerk of the Supreme Court, and preserved with a
record of the case. Any judge dissenting therefrom may give the
reasons for his dissent in writing over his signature.

Sec. 102, Tt shall be the duty of the court to prepare a syllabus
of the points adjudicated in each case, which shall be concurred in by
a majority of the judges thereof, and it shall be prefixed to the pub-

lished reports of the case.
vi




COUNTY COURTS.

In general, the county courts (so dexignated by the Constitution)
are the same as the probate courts of other states.

CoxNsTITUTIONAL PRrOVISIONS.

~ Sec. 110. There shall be established in each county a county court,

which shall be a court of record open at all times and holden by one
judge, elected by the electors of the county, and whose term of office
shall be two years.

Sec. 111, The county court shall have exelusive original jurisdie-
tion in probate and testamentaryv matters, the appointment of admin-
istrators and guardians, the settlement of the accounts of executors, ad-
ministrators and guardians, the sale of lands by executors, administra-
tors. and guardians, and suych other probate jurisdiction as may be con-
ferred by law; provided. that whenever the voters of any county having
a population of two thousand or over shall decide by a majority vote
that they desire the jurisdiction of said court increased above that
limited by this Constitution, then said county court shall have con-
current jurisdiction with the district courts in all civil actions where
the amount in controversy does not exceed one thousand dollars, and
in all eriminal actions below the grade of felony, and in case it is
decided by the voters of any county to so increase the jurisdiction of
said county court, the jurisdiction in cases of misdemeanors arising
under state laws which may have been conferred upon police magis-
trates shall cease. The qualifications of the judge of the county court
in counties where the jurisdiction of said court shall have been in-
creased shall be the same as those of the district judge, except that he
shall be a resident of the county at the time of his election, and said
county judge shall receive such salary for his services as may be pro-

vided by law. In case the voters of any county decide to increase the
vii



jurisdiction of said county courts, then such jurisdiction as thus in-
creased shall remain until otherwise provided by law.

StatuTory PRrRovVisIONS.

Increased Jurisdiction: Procedure. The rules of practice obtain-
ing in county courts having increased jurisdiction are substantially the
same as in the district courts of the state.

Appeals. Appeals from the decisions and judgments of such county
courts may be taken direct to the supreme court.

The following named counties now have increased jurisdiction:
Benson; Bowman; Cass; Dickey; La Moure; Ransom; Renville;

Stutsman; Ward; Wells.
viii
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REVISED RULES OF THE SUPREME' COURT OF THE
STATE OF NORTH DAKOTA.

ADOPTED July 1, 1918,
TO TAKE EFFECT Sept. 1, 1013.

1.
CLERK.

The clerk of the supreme court shall keep his office at the capitol of
the state. His duties shall be those usually pertaining to that office and
those entrusted to or enjoined upon him by direction of this court or by
statute.

2.

FEES.

At or before the filing of a record on appeal, or upon the filing of
papers in proceedings originating in this court, the appellant or petition-
er filing papers shall deposit with the clerk $8.00 to apply on fees; pro-
vided that no fees shall be exacted in habeas corpus proceedings.

3.
TERMS.

There shall be four general terms of the supreme court held each year
at the seat of government at Bismarck, to be known as the March, June,
September and December terms, each of said terms convening on the
first Tuesday of each of said respective months; provided that special
terms may be held at such times and places as the court may deem neces-
sary and after ten days’ notice thereof given by publication as provided

by law.
xxxXVv
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4.
CASES TO BE PLACED ON CALENDAR.

At each general term of the supreme court all cases in which the
record on appeal has been filed in said court not less than twenty days
prior to the first day of the term shall be placed upon the calendar of
said court for final disposition. Attorneys will not be allowed to stipu-
late cases upon the calendar where the record on appeal has not been
filed with the clerk of this court twenty (20) days before the term.

S.
CALENDAR.

During the twenty day period preceding each general term the clerk
shall compile and cause to be printed a calendar of causes at such term.
Criminal causes shall be given precedence and be placed at the head of
the calendar, to be followed by civil causes, all to be numbered con-
secutively as to docket and calendar numbers. Civil appeals shall be
placed upon the calendar in the order of the filing of the records on
appeal with the clerk. Each cause on the calendar shall be stated by
title, calendar number and docket number, and shall show the names
of the respective counsel and the court from which the appeal is taken.

6.
CLERK TO MAIL PRINTED CALENDAR.

The clerk shall mail a printed calendar to counsel of record in all
cases as soon as the same is printed. Counsel on receiving it are re-
quested to notify the clerk at once of any requests concerning assignment
of causes for argument, or motions to be made, which the clerk will note
and bring to the attention of the court on or before the first day of the
term.

7.
ADVANCEMENT OF CASES.

Cases may be advanced for cause shown, but only upon written appli-
cation supported by affidavit presenting reasons therefor; which appli-
cation shall be filed on or before the first day of the term. A party shall
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be entitled, upun motion duly noticed, to advancement, where otherwise
he would lose all or a considerable portion of the benefits of a favorable
decision on the appeal; or where questions publici juris are involved, or
appeals from orders concerning injunctional orders or writs of injunc-
tion, orders dissolving or refusing to dissolve attachments, appointing
or refusing to appoint receivers, or orders or judgments holding appel-
lant in custody, and generally, in all proceedings invoking the original
jurisdiction of this court.

8.
PROCEEDINGS UPON OPENING OF TERM.

At ten o’clock a. M., on the first day of each regular term, court will
convene. Consideration will then be given to all motions, including ap-
plications for advancement of causes, motions to dismiss for any cause
and all applications made and orders to show cause then pending for
argument. At such time a call of the calendar will not be had except
as to motions, applications and matters then for argument. The court
will place upon a short cause calendar, for final determination, those
cases upon the printed calendar in which both sides have filed written
submission or written waivers of oral argument.

9.
SHORT CAUSE CALENDAR.

All causes submitted without oral argument under the preceding rule
shall be noted by the clerk and constitute a short cause calendar upon
which the court may work when not otherwise occupied with causes as-
signed and argued ; but otherwise all causes shall be assigned for argu-
ment and disposition in the order in which they are placed on the cal-
endar. If not reached earlier those cases on the short cause calendar will
be decided in order as they appear upon the printed calendar.

10.

ARGUMENTS HAD—WHEN.

Commencing on the first and third Tuesdays in each month, excepting
July and August, unless otherwise provided by order or direction of the
Chief Justice, the court will hear such causes as shall have been assigned
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for argument for that week. The assignment will consist usually of
from ten to fifteen cases, according to the work remaining unfinished
before the court. In assigning cases for argument the convenience of
counsel will be considered, and when possible two or more cases in which
one or more of the sam~ counsel appear will be set together, or for the
same week, where the same can be done without unduly advancing
causes. The clerk will, about two weeks in advance of assignment for
argument, mail counsel a notice stating approximately when the cases
will be reached for assignment for argument; upon receipt of which
counsel should notify the clerk of any change or extension of time de-
sired. When a case is set for argument for a date certain, and the attor-
neys notified thereof, no change in date of argument will be made with-
out consent of counsel on both sides of the case, and if so postponed the
case shall go to the foot of the calendar.

11.
ORAL ARGUMENT LIMITED.

Counsel on argument shall be limited to thirty minutes on each side.
In cases of much importance, where more time for argument is neces-
sary, counsel may at the opening of argument be granted such additional
time as may be deemed necessary, not exceeding one hour on each side.
Counsel will be limited on arguments on motions to fifteen minutes on
each side, the moving party to take ten minutes in opening and five
minutes in clogsing. And oral arguments will not be permitted in cases
involving less than $100, exclusive of costs, but such cases will be placed
upon the short cause calendar.

12.

DISMISSAL FOR NOT FILING BRIEFS.

Any appeal in which the appellant shall not have served and filed his
brief by the time the cause is reached for assignmnent for argument shall
be summarily dismissed or the decision appealed from affirmed, accord-
ing as justice may require; and for failure of an appellant to serve and
file his brief in time, or when the appellant shall not have served and
filed his brief more than twenty days preceding the opening of the term,
and such delay shall have inconvenienced opposing counsel or needlessly
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delayed them in the preparation of the respondent’s brief, this court
will, on a showing and application therefor, after notice, by respondent,
place the cause at the foot of the calendar or impose such terms as may
be just, or both. Delay by appellant in serving and filing briefs, until
after the first day of the term, places the control of the cause on the
calendar with the respondent. The respondent must serve and file his
brief within thirty (30) days after the service upon him of appellant’s
brief, and in any event at least ten (10) days prior to the argument of
the case.
13.

NOTICE THAT NO BRIEF OF APPELLANT IS FILED.

On compiling the calendar the clerk shall at once mail notice to coun-
sel for both appellant and respondent of the failure of an appellant to
have Lis brief on file in any cause appearing upon said calendar; and
the same shall constitute notice to appellant to forthwith transmit his
brief on appeal or suffer respondent to control the place of the cause upon
the calendar, or suffer dismissal of the appeal or affirmance of the judg-
ment under the conditions provided elsewhere in these rules.

14.
MOTIONS TO DISMISS.

All motions to dismiss appeals for want of prosecution shall be
brought on for hearing on the first day of each term, or within fifteen
days thereafter, and shall be upon not less than five days’ notice, served
personally or by mail, to the opposing counsel.

15.
WHEN APPEALS WILL BE DISMISSED FOR NONPROSECUTION.

In all civil and criminal actions neglect or unreasonable delay on the
part of an appellant in ordering or procuring a transcript of the testi-
mony for appeal purposes, or inexcusable delay in thereafter causing
a statement of the case to be settled, where the obtaining of a transcript
or a statement of the case is necessary, or unnecessary delay in taking
any step preliminary to or concerning an appeal, including unnecessary
delay or negligence in causing the clerk of the lower court to transmit
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the judgment roll or record on appeal to the clerk of this court, shall con-
stitute sufficient ground for dismissal of the appeal so taken; and in the
absence of a showing of sufficient cause excusing such delay, a motion
to dismiss upon such grounds will be granted. Provided, however, that
on showing made, where the benefit of not more than one term of this
court has been lost to respondent by such delay, dismissal will not be
ordered unless the delay be aggravated and inexcusable. Where needless
delay has lost to respondent more than one term of this court the appeal
will be dismissed upon his motion. Tt is the intent of this rule to exact
of all appellants a reasonable degree of diligence in prosecuting appeals.

16.
JOINDER OF ISSUE AND TIME FOR ARGUMENT ON ORDERS TO SHOW CAUSE.

A party cited by order to show cause, issued out of this court, shall
make return or respond by answer, motion or demurrer. If he desires
to both demur and answer he shall, on or before the return day, so pre-
sent such issues and shall not be held to have waived the issne of law by
#ny return made on facts. He shall serve and file his return and all
affidavits and papers he intends to use, whereupon the moving party, if
controverting the same, may serve and file counter-affidavits, when per-
missible, within five days thereafter, unless a shorter time is fixed by the
court. When circumstances will permit the court may, in the order, set
the hearing for a date subsequent to the return day designated in the
order, on which date no affidavits will be permitted to be served or filed.
And this rule applies, where practicable, to all applications invoking
the original jurisdiction of this court, but such applications shall also be
accompanied by citation of authority supporting the applicant’s petition.
Where any court, officer, board or tribunal is the respondent in original
proceedings, the moving papers shall disclose the name of the principal
party in interest, or whose interest will be directly affected by the pro-
ceedings, in which case such party shall be served with a copy of the peti-
tion or application, all affidavits and alternative writ or order to show
cause, if issued, in the same manner and upon the same notice as the
respondent is served and noticed, and may, like the respondent, appear,
respond or make return and be heard. Provided that where such party
has appeared by attorney, service thereof on such attorney shall be suf-
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ficient. Seven copies of all papers used under this rule shall be filed
with the clerk, and be of the same style as provided for typewritten
briefs.

17.

MOTIONS—NOTICED FOR FIRST DAY OF TERM.

All motions for ccntinuance of causes over the term, or for dismissal,
or affecting the place of causes upon the calendar, shall be returnable the
first day of the term, or within fifteen days thereafter, and where pos-
sible will be heard and disposed of previous to assigning eauses for
argument.

18.

STIPULATIONS.

Any stipulation upon which counsel intend to rely in this court must
be in writing where challenged or denied by the opposing party.

19.

PETITIONS FOR REHEARING.

Unless otherwise ordered, a petition for rehearing may be filed as of
course in any case wherein an opinion is written, if served on the oppos-
ing counsel and filed with proof of such service within fifteen dayvs after
notice of the decision has been mailed by the clerk. Thereafter ten davs
will be allowed counsel for the prevailing party to serve and file any ci-
tation of authorities or additional reasons in support of the opinion or
reply to the petition for rehearing. No petition for rehearing which
has not been served on the opposing counsel will be considered or will
operate to stay remittitur. The petition must be confined to a citation
of authorities or any statute or precedent, or any controlling principle,
overlooked by the court or not discussed or passed upon in the opinion.
Duplication of argument in original brief will not be permitted. Five
copies of petition and reply must be filed. No petition containing scur-
rilous or discourteous remarks will be filed. The court in its discretion
will, on consideration of such petition and reply, change its opinion or
decision without granting a rehearing.
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20.
OPINIONS.

Written opinions will be filed in all cases decided, but not upon mo-
tions, collateral questions or mere points of practice, except when deemed
exceptionally important.

21.
TAXATION OF COSTS.

In all cases originating in this court the costs and disbursements will
be taxed by the clerk of this court. In other cases the costs and disburse-
ments of both courts (except the fees of the clerk of this court,
which shall be taxed by him without notice) shall be taxed in the
district court after the remittitur is there filed, and the amount as taxed
shall be inserted in the judgment of the court below. In civil cases the
remittitur will not be transmitted until the fees of the clerk of this court
shall first have been paid. In all cases where parties are dissatisfied
with any bill of costs as taxed by the clerk of this court, costs will be
informally retaxed at any time on application.

22,
EXECUTION FOR COSTS.

Executions signed by the clerk, sealed with the seal of this court, at-
tested as of the day when the same was issued, may issue out of this
court to enforce judgment for any costs made and entered in cases which
originate in this court. Such executions may issue and be directed to
the marshal, and may be enforced in any county in the state in which
a transcript for such judgment for costs is filed and docketed.

23.
PROCESS—WHEN RETURNABLE.

All writs and process issued from and out of this court shall be signed
by the clerk, sealed with the seal of the court, and attested of the day
when the same issues. When no necessity appears for an earlier return
to be made, and except when otherwise ordered, all process shall be made
returnable on the first day of the term next succeeding its issue. In the
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sbsence of an order otherwise fixing the time it shall be deemed return-
able on the first day of the term next succeeding its issue.

24.
CORRECTION OF RECORDS ON APPEAL.

The court will grant either party, on application, permission to cure
any defect or omission in any return required by law or by these rules
to be filed with the clerk; and in a proper case, on application, after
motice to opposing counsel, a record may be returned for the use of the
district court when that court desires to amend the record of the pro-
ceedings had below. Any application to amend should be made on or
before the first day of the term and in any event without delay after dis-
covering the defect or omission.

25.

PAPERS TO BE TRANSMITTED—CLERK’S CERTIFICATE APPENDED,

When an appeal is taken (except in cases where by order of the dis-
trict court copies are transmitted in lieu of original papers) the clerk
shall transmit the original judgment roll, or in case of an order, the
original order and original papers used by each party on the application
for the order, as required by see. 7206, R. C. 1905, with his certificate
attached thereto as herein provided. In framing appealable orders the
attention of trial courts and of counsel is directed to sec. 7325, R. C.
1905.

26.

RECORD TO BE TRANSMITTED ON APPEALS,

(A) From Orders:

On appeal from an order the record transmitted must contain the
order appealed from and all original papers used by each party on the
application for such order (or copies thereof as provided in sec. 7206, R.
(. 1905). When any portion of the record is embraced in the stenog-
rapher’s minutes, the original transcript or a copy thereof, certified as
correct by the trial judge, shall be filed and transmitted. All papers and
evidence upon which the order is based must be designated in the order
as provided by sec. 7325, R. C. 1905,
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(B) From Judgments:

On appeal from a judgment the record must contain the judgment roll
as defined in sec. 7081, R. C. 1905, and such other orders or papers as
have been by the order of court incorporated into and made a part of it,
including such order. And in making up such judgment roll the papers
constituting the same shall, when practicable, be securely attached to-
gether in chronological order.

In all cases the record transmitted must contain the certificate of the
clerk, authenticating it, as required in these rules. '

Whenever copies of any papers included in the judgment roll are
transmitted to this court on appeal in lieu of the original, such copies
must be plainly typewritten, double spaced, on good paper, and the pages
thereof must be consecutively numbered.

27.

RESPONDENT MAY REQUIRE RETURN TO BE TRANSMITTED OR HAVE APPEAL
DISMISSED.

An appeal is deemed perfected, in civil cases, upon both the service
and filing of a notice of appeal with undertaking on appeal, and in crimi-
nal cases upon the service and filing of a notice of appeal. The appellant
shall cause the proper return to be made and filed with the clerk of the
supreme court within 60 days after the appeal is so perfected, unless he
shall, upon showing for cause made, upon five days’ notice to respondent,
procure from the trial court an order that the record shall remain in the
district court for such time as shall be necessary to enable the appellant
to properly prepare and have the same certified, which order shall defi-
nitely specify such extension of time. No ex parte extension of time
for such purposes shall be so granted except upon written stipulation
filed. If after the expiration of said 60-day period for transmission of
the record, or upon the expiration of the time as extended by the trial
judge, the return on appeal has not been filed with the clerk of this
court, the respondent may, by notice in writing, require such return to
be filed within 20 days after the service of such notice; and if the re-
turn is not filed in pursuance of such notice the appellant shall be deemed
to have abandoned the appeal, and, on an affidavit proving when the ap-
peal was perfected, accompanied with a copy of the original notice of
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appeal, and that no extension of time has been granted by the trial judge
and that the case is not within the exceptions mentioned in rules 30 and
31, and proof of the service of such notice to transmit the record, and a
certificate of the clerk of this court that no return has been filed, the
respondent may on eight days’ notice in writing to the appellant, apply
to any judge of this court for an order dismissing the appeal for want of
prosecution with costs, which if so dismissed will authorize the court
below to thereupon proceed as though there had been no appeal. Pro-
vided, however, that this rule shall have no application to cases where
the respondent has elected to himself cause the record to be transmitted
to the supreme court as regulated by the proviso contained in sec. 7206,
R. C. 1905. The district court or judge thereof shall not grant any ex-
tension of time to appellant to file said return on appeal with the clerk
of this eourt, without the consent of respondent, if respondent has served
the eight days’ notice in writing of his application for an order of dis-
missal for want of prosecution.

28.
STATEMENT—S8IZE AND REQUIREMENTS.

The statement of the case and copies thereof to be filed shall be care-
fully prepared, bound on the side, clearly legible, and upon paper of not
less than 16 pounds per ream of folio in weight, (83 x 11 inches) not
over 500 pages per bound volume, carefully and fully indexed to exami-
nation of witnesses and exhibits, arranged in the order of their reception
in evidence, with margins of not less than one and one-half inches on
each side, on plain white or yellow paper, yellow preferred, and made
with black carbon or ribbon, and of a kind that will not quickly fade.
Said statement shall also be folioed and paged and bound in flexible
covers. Illegible statements of the ease or those not complying with
this rule will not be received for filing.

29.
PRINTED STATEMENTS OF THE CASE PERMITTED.

In all eases, civil and criminal, the appellant may present printed
copies of the original statement of the case to the number of nine, to be
filed with the clerk, cost of the printing of which may be taxed as other
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dishursements are taxed, should the party printing the same prevail, pro-
vided the cost of such printing shall not be taxed at more than sixty cents
per page; and the fact that typewritten copies of the original statement
could have been filed shall not defeat the right to tax the cost of the
statement so printed as a part of the disbursements of the party prevail-
ing. Where the statement of the case is of great length and a review of
all or the greater part thereof is necessary, the court will be saved much
labor and inconvenience if printed statements are furnished. Furnish-
ing printed statements is not obligatory, however, but remains at the op-
tion of the appellant. Where the statement is printed the brief may be
much more abbreviated or condensed, avoiding double printing where
possible, and the rules governing printed briefs will be considered as
modified accordingly as to contents.

30.

SETTLEMENT OF STATEMENT OF THE CASE.

(a) General Provisions.

The statement of the case in all civil actions and proceedings must be
prepared and settled in conformity with chapter 131, Laws of 1913. In
case of the death or removal of the district judge his successor, if not dis-
qualified, shall, in all cases civil and criminal, settle and sign the state-
ment of the case, but during a vacancy in such office the statement mayv
be settled by a judge of an adjoining district. In the absence of the
trial judge from the state the judge of any adjoining district may, upon
written request of such judge, settle the statement and enlarge the time
for so doing. If the judge authorized to settle a statement of the case
shall refuse to allow an exception in accordance with the facts, in any
case civil or criminal, the party desiring the statement settled, or the ex-
ception included, may apply by petition to the supreme court to prove
the same, in accordance with the provisions of section 7060, or section
10075, R. C. of 1905, according as the case be civil or eriminal.

(b) Statement in Civil Cases—Contents.
It shall not be necessary in civil cases to reduce testimony to narrative

form, but instead the transcript of the evidence, after the same has been
duly certified by the official court reporter taking and transcribing the
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same, as a true and correct transeript of the original shorthand notes of
testimony taken by him on the trial, shall be served by the party desiring
its settlement upon the opposing party, who shall, within the statutory
time, serve any amendments desired, and thereafter the trial judge shall,
after making the transcript conform to the facts, settle and certify the
same as correct. Provided, however, that nothing herein contained shall
prevent the settlement of a statement of the case upon stipulation of
counsel ; but the trial judge may in any case disregard a stipulated state-
ment of fact presented to him to be settled as a statement of the case
and require in lieu thereof, or for the purpose of verifying said stipu-
lated statement presented, a transcript of the evidence duly certified as
correct by the official court stenographer.

(c) Statement in Criminal Cases.

In eriminal cases the statement of the case must still be settled as
required by sections 10074 to 10078, inclusive, R. C. of 1905.

31.
PREPARATION OF JUDGMENT ROLL. JURY CASES—CIVIL ACTIONS.

To prepare the record in a case for presentation to the trial court on
motion for & new trial, or to the supreme court on appeal, where a state-
ment of the case is necessary, in any civil action, the moving party shall
proceed as follows: Within thirty days after the notice of the entry of
judgment or the order to be reviewed, or within such further time as the
court shall allow, he must procure a transcript of the evidence and pro-
ceedings had on trial, including objections taken, and furnish a copy
thereof to the adverse party with a notice that at a place named and
time not less than fifteen nor more than thirty days, from the date of
service of such notice, (and copy of transcript served therewith) he will
present the same to the judge for certification, as a correct transeript of
the evidence and of all proceedings had and made matter of record by
the official stenographer, and that he will then and there ask the judge
for a certificate identifying the exhibits and depositions in the case.

If the adverse party questions the correctness of the transeript he
shall, five days before the date set for the certification of such record,
or within such further time as the court may allow, serve upon the party
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serving the transcript a notice of the particulars in which he claims it is
inaccurate, with any proposed amendments thereto, and such notice shall
be presented to the judge with the original notice and transcript. The
judge shall make such corrections as shall make the same conform to
the facts and shall then attach thereto his certificate that it is a correct
transcript of the proceedings, which certificate shall also clearly identify
all exhibits and depositions in the case. Where the stenographer's tran-
seript does not include written documents, motions, orders or procecd-
ings had during the trial, and deemed by either party to be material to
the questions to be reviewed on appeal, such party shall, if he be the
moving party, serve with the transeript a copy of the same, or such por-
tions thereof as he shall deem material. An event, writing or document
not shown in the transeript may be brought into the statement by either
party by aftidavit, served as a proposed amendment to the transeript, or
by written stipulation, whereupon the trial judge shall consider the same
in settling the statement, and shall either include such matter therein or
reject and refuse to settle the same as a part of the statement according
to the facts.

The judgment roll on appeal shall consist of the application and notice
of motion for new trial when made, the notice of appeal and undertaking
thereon (and any stay bond or copy thereof), together with a concise
statement of the errors of law complained of, and a specification of the
insufliciency of the evidence if claimed (subd. 4, of chap. 131, Laws of
1913) ; the pleadings, including summons and proof of service thereof ;
the findings of fact, conclusions of law and order for judgment; the ver-
dict, general or special, or findings of the jury; instructions of the
court, where the instructions are challenged. including all instructions
requested and refused and exceptions thereto ; any motion made for judg-
ment notwithstanding the verdict, or for new trial; the order of the
court granting or denying a new trial, together with its memorandum
opinion (sec. 8, of chap. 131, Laws of 1913); and the judgment if
entered. In case a review is asked of any intermediate order involving
the merits and necessarily affecting the judgment it shall be included
in the judgment roll. Where an application for a new trial is made
upon a statement of the case or when a statement is necessary on appeal,
the judgment roll shall also contain the statement, and any affidavits
used upon such motion, together with the court’s order thereon. Where
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a review is sought of an order enlarging or denying time in which to
do any act preparatory to appeal, the judgment roll shall contain the
application therefor and all affidavits used and the order made thereon,
which order shall recite the papers and proceedings upon which it is
based.

The provisions of this rule shall also apply to mandamus and other
special proceedings so far as applicable. .

32,
PREPARATION OF JUDGMENT ROLL IN CRIMINAL CASES.

The judgment roll on appeal in criminal cases shall consist of the
original notice of appeal with proof of service, and a copy of the infor-
mation or indictment and of any demurrer or motion filed and of the
clerk’s minutes of the trial, including his minutes of the plea entered
and the court’s rulings on any demurrer or motions; a copy of the ver-
dict and clerk’s minutes thereof (see sec. 10106, R. C. 1905) and all
instructions to the jury given, requested and refused and exceptions
taken or filed ; and if oral instructions were given, a certified transeript
thereof, with all exceptions thereto taken and filed, and a copy of all
papers filed in the action ; and any papers used on motion for a new trial
or in arrest of judgment, and order made thereon. Where a statement
of the case is settled it (together with the order settling it) shall also
be incorporated into the judgment roll. The judgment roll must be
authenticated by the clerk of the district court, as required by sec.
10147, R. C. 1905. While the statute does not require the clerk of the
district court to submit the judgment roll as certified by the clerk to the
trial judge for inspection before its transmission to this court, neverthe-
less it should be done where possible to avoid the possibility of errors or
omissions therein.

33.
PREPARATION OF JUDGMENT ROLL IN CASES TRIABLE DE NOVO.

In all actions tried under the provisions of sec. 7229, R. C. 1905,
the proceedings to procure a settlement of the statement of the case
shall be taken as in other civil actions as provided in these rules, and as
required by chap. 131, Laws of 1913. In all cases where a trial de novo
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of all tssues is desired the appellant must specify in his statement of the
case that he desires a review of the entire case in the supreme court, and
the judge’s certificate settling the statement must state that such state-
ment contains all the evidence and proceedings had on the trial. But
if the appellant desires a review of only particular facts the specification
must state the particular facts of which a review 1s desired, in which
event the specifications may be in the following form: ‘“Appellant spe-
cifies the following questions of fact which he desires the supreme court
to review, to wit: (One , Two , Three , ete.,—
stating each fact to be reviewed separately and concisely). When such
particular review is specified the statement shall contain only such evi-
dence as relates to the questions of fact to be reviewed. The specifica-
tion demanding a review of the entire case or of certain specified facts
must be incorporated in and settled as a part of the slatement of the
case. This 1s imperative under section 7229, R. C. 1905, not amended
by chap. 131, Laws of 1913.

34,
CORRECTION OF THE STATEMENT OF THE CASE.

A trial court may, at any time before the record on appeal has been
transmitted to the supreme court, upon request of either party, upon
notice to the other, or upon its own initiative, after notice to counsel, cor-
rect any statement of the case which may be found not to conform to
the facts, to the end that the same may conform to the proceedings
actually had upon the trial.

35.

ABSTRACTS NOT REQUIRED—
TYPEWRITTEN STATEMENTS FILED IN LIEU THEREOF.

Abstracts are no longer required either in civil or criminal cases, but
instead the original judgment roll (in criminal cases a certified copy
thereof), including the original statement of the case as settled by the
trial judge, together with two duplicate first impression carbon copies
of said statement, shall be filed with the clerk of this court in lieu of
abstracts formerly required. See chap. 131, Laws of 1913.
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36.

BRIEFS ON APPEAL—WHEN PRINTED.

In all civil cases in which the amount in controversy, exclusive of
costs, does not exceed $300, and in all eriminal cases wherein the de-
fendant shall have been adjudged to be in indigent circumstances and
unable to employ counsel on trial, typewritten briefs may be filed in
this court on appeal. In all other cases, civil and eriminal, briefs shull
be printed and must conform to the requirements prescribed in rule 37.

37‘

PRINTED BRIEFS—ARRANGEMENT AND CONTENTS, IN JURY TRIALS.

The brief of the appellant shall contain in the front thereof that por-
tion of the pleadings of both parties necessary to an understanding of
the nature of the case and the 1ssues. The appellant shall then print his
specifications of errors of law and fact and state whether the appeal is
from an order denying or granting a new trial, and if so, whether the
specifications were served with the notice of appeal. Then shall follow
a concise statement of the facts of the case, presenting succinctly the
questions involved and the manner in which they are raised, to be fol-
lowed with the findings and conclusions and order for judgment, ver-
dict, and, if entered and material, the judgment. Where the sufficiency
of the evidence to sustain the findings or verdict is challenged, the evi-
dence in the particulars wherein the same is alleged to be insufficient
shall be set forth fully. Where a consideration of the findings, conclu-
sions and order for judgment is unnecessary to a decision of the error
assigned, the brief shall so state and the same need not be printed.
Where rulings on testimony constitute the errors complained of, suf-
ficient explanatory facts or evidence shall be recited. Errors may be
assigned by groups where the same argument applies to them as classi-
fied; otherwise the error should be assigned in connection with the -
argument thereof made in the brief. In general, the brief shall contain
at the front thereof so much of the pleadings and testimony as shall he
necessary to a general understanding of all issues presented for determi-
nation, obviating the necessity of consulting the three tvpewritten
statements of the case, for the reason that the law exempts appellant
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from the necessity of filing a suflicient number of statements that each
member of the court may be furnished with one. Appellant must re-
cite in his brief so much of the evidence or the record as contained in
the original judgment roll as will fully illustrate the points made in
his brief and upon which he urges a modification or reversal of the
judgnment appealed from. And the brief of the respondent shall like-
wise contain a summary of the evidence counstituting his defense or ex-
planation of any points raised by appellant’s brief. The briefs must
state fully and fairly all the facts necessary to the decision of the mat-
ters presented therein under penalty for noncompliance of having the
briefs stricken from the files, and, where the appellant is in fault, the
appeal summarily disposed of ; or where the respondent disregards this
rule, terms will be imposed or upon his recovery he will be denied the
right to tax costs for defective briefs. In citing cases the name of the
case and the report shall be given, the same to constitute a separate line,
properly indented. All cases cited from this court, when published,
should be cited by reference to the official state reports. Reference in
the briefs to testimony may refer by page to the statement of the case.
Each assignment of error in the brief must refer to the specification of
errors served, and upon which it is predicated. The brief of the re-
spondent shall correspond to that of the appellant, except that no as-
signment of errors is required and no statement of facts need be made
except as the facts presented in the brief of the appellant are contro-
verted, when the facts as controverted shall be stated. In answering
the appellant’s points, respondent shall discuss them in the same order
adopted by the appellant. Assignments of error not within the scope
of the specification of errors served will not be considered, nor will ques-
tions of law or of fact not raised by the specifications and discussed in
the briefs.
38.

PRINTED BRIEFS—ARRANGEMENT AND CONTENTS, IN TRIALS DE NOVO.

In appeals in actions triable de novo the appellant shall specify, at
the front of the brief, as he is required to specify in his statement of the
case, a demand for a review of the entire case or the part particularly
specified to be reviewed. Such portion of the testimony as shall be
necessary to illustrate the point shall be printed, and appellant shall
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designate those findings claimed to be unsupported by the evidence, and
concisely state the facts claimed to be established by the evidence, and
quote such parts of the evidence as tend to sustain his contention. Where
the evidence is conflicting he may argue the facts in connection with his
contention as to what facts are or should be found. Where particular
questions of fact are specified for review, the same will be tried in con-
nection with the evidence bearing thereon, and other matters not at issue
or not within the specifications will be deemed properly decided by the
trial court, as provided in sec. 7229, R. C. 1905. The testimony may
be printed in the brief in narrative form when desired, and when so
printed by appellant such narrative will be taken as true except when
challenged.

39.

PRINTED BRIEFS—ARRANGEMENT AND CONTENTS,
IN BRIEFS ON APPEAL FROM ORDERS AND IN SPECIAL PROCEEDINGS.

Where the appeal is from an order sustaining or overruling a de-
murrer, the brief of appellant shall contain the pleading demurred to,
or the record searched by the demurrer, together with the demurrer and
the order appealed from. Memorandum opinion, when filed, shall
then be printed, to be followed by the argument and citation of au-
thorities.

The respondent’s brief may briefly summarize the point to be decided.

This arrangement of the brief shall also be followed as far as practi-
cable in appeals upon all matters of law only, including orders granting
motions for judgment upon the pleadings, and appeals in mandamus
and other special proceedings.

40.
SIZE OF PRINTED BRIEFS AND TYPE TO BE USED.

When printed briefs are required nine (9) shall be filed. All briefs
shall be printed upon white, unglazed book paper, of reasonable thick-
ness. in size ten and one-quarter (104) inches long by six and three-
quarters (6%) inches wide, and paged and foliced from the commence-
ment to the end. The printed page shall be seven (7) inches long by
three and one half (3%) inches wide, with an outer margin of one and
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one half (13) inches upon which shall appear the folio numbers. The
finished book shall be trimmed to ten and one fourth (10}) inches in
length and six and three quarters (6%) inches in width. Small pica
solid is the smallest letter and most compact form of composition al-
lowed. On the cover shall appear the title of the cause, the court and
county in which and the name of the judge before whom it was tried,
and the names of counsel and their addresses. The covers shall be of
light color to plainly show filing marks. No charge for printing briefs
shall be allowed as a disbursement unless the requirements of this rule
have been substantially complied with. Where parties are awarded
costs and disbursements they may tax for briefs printed in compliance
with the rules of this court the sum actually paid, not to exceed, how-
ever, sixty cents ($.60) per page of printed matter.

41.

INDEXING BRIEFS AND STATEMENTS.

At the front of the brief there shall be an index of contents with ref-
erence to assignments of error and argument; and where pleadings and
exhibits are copied in the brief, the page where the same appear.

There shall be prefixed to the original statement of the case as settled.
and to the two copies thereof to be transmitted on appeal, a detailed and
carefully prepared index, with reference to the page or folio where each
exhibit and the direct, cross, redirect and re-cross-examination of each
witness may be found ; each exhibit shall therein be designated by num-
ber, and also by name, as for instance, if the same be a warranty deed.
it shall be so described and shall show whether it is the plaintiff's or
the defendant’s exhibit.

Where the statement or brief is of less than ten pages no index is re-
quired.

42.

TYPEWRITTEN BRIEFS.

In cases where typewritten briefs are allowed. they shall conform to
the requirements of the rule of this court governing the preparation of
statements of the case, under rule 28. Seven copies shall be filed.
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43.
APPLICATION FOR WRIT OF HABEAS CORPUS.

When upon application for a writ of habeas corpus it is apparent
that no necessity exists for its immediate issuance, and a district court
or judge thereof has entertained an application for the writ and, upon
hearing, quashed it, this court will require all the papers, including the
application and supporting affidavits and any return and supporting
affidavits, and the order of such lower court, to accompany the applica-
tion made to this court. But in emergency cases the above requirement
may be dispensed with.

44.
WHEN STATE IS A PARTY—ATTORNEY GENERAL SERVED.

In all appeal cases in which the state is respondent, and in which
the attorney general is required by law to represent the state, the notice
of appeal and briefs shall be served upon the attorney general, and in
criminal cases or where a county is a party, the notice of appeal and
briefs shall also be served upon the state’s attorney of the proper county.

45.
ATTORNEYS—ADMISSION TO PRACTICE.

Applications for admission to the bar of this state, when made upon
a certificate issued by a court of any other state, may be made at any
regular or special term of this court. Such application shall be upon
written motion made by a member of the bar of this court and filed with
the clerk ; and with such motion shall be filed the applicant’s certificate
of admission to practise in the foreign state and his aftidavit, which
shall disclose the place or places where he has practised law in such
foreign state or states, the length of time he has practised and shall
show that he has been actively and continuously engaged in the practice
of law at the places designated in the foreign state or states for a period
of more than three years in the aggregate. He shall also give the name
and postoffice address of one or more of the district or circuit judges,
who have presided during said time in the court before which he has
practised, and, where possible, present the certificate of such judge show-
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ing the above facts in support of his application. The affidavit of the
applicant shall also disclose whether any proceedings in disbarment or
suspension of his license to practise are pending against him or were
pending at the time of his removal from the foreign jurisdiction, and
that he is still an attorney at law in good standing in such foreign state.

The applicant must also furnish the affidavit of at least two practis-
ing attorneys of said state who were fellow practitioners with the appli-
cant in the foreign court, stating that the applicant is of good moral
character and a proper person to be licensed to practise law.

Upon the hearing of the motion for admission the court may orally
examine the applicant as to his qualifications and his right to admission
to the bar of this state.

Provided, however, that any member of the bar of another state, ac-
tually engaged in a cause or matter pending in this court, may appear
in or conduct said cause or matter while retaining his residence in an-
other state.

Persons intending to apply for admission by examination to practise
may be examined by the board of examiners, in the instances and as
provided by law. Information upon this subject will be furnished by
the clerk of this court upon request.

46.
DISBARMENT.

All petitions for disbarment, presenting facts sworn to upon positive
knowledge, or upon information and belief and corroborated by facts
proven, and upon charges made in apparent good faith, or where the
court in its discretion deems it necessary that such action be taken, may
be referred to the proper committee of the state bar association with
instructions to fully investigate, as provided by chap. 11, Laws of 1913,
and to make a report of the facts or evidence taken and the conclusions
of the committee. If therefrom it shall appear that reasonable grounds
exist for further investigation or for the prosecution of charges of dis-
barment, the same will be ordered and said committee or other person
appointed by this court will be directed to prepare and file formal writ-
ten accusations and prosecute the matter to final determination. The
expenses thereof to be paid by the state, as provided by law.
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Disbarment proceedings may also be instituted and prosecuted as
otherwise provided by law.

CLERK’S CERTIFICATE.

Supreme Court,
State of North Dakota. 58

I, R. D. Hoskins, Clerk of the Supreme Court of North Dakota, do
hereby certify that the above and foregoing Revised Rules of Practice
of the Supreme Court of North Dakota are true and correct copies of
sich rules as adopted by the court at a regular session thereof, held at
the Capitol July 1, 1913.

Witness my hand and the seal of said Court this 1st day of July,
1913, R. D. Hoskins,
( Seal) Clerk.






CASES

ARGUED AND DETERMINED
IN THE

SUPREME COURT

OF

NORTH DAKOTA

CORBETT v. GREAT NORTHERN RAILWAY COMPANY.
(136 N. W. 665.)

Appeal — remanding case for further proceedings — time limit for — discre-
tion of lower court as to.

1. Section 7228, Rev. Codes 1905, provides that when a case has been remanded
by the supreme court for further proceedings in the trial court, proceedings
must be had therein within one year from the date of the order of the supreme
court remanding it, or in default thereof the action shall be dismissed, unless,
upon good cause shown, the court shall otherwise order. Held, that the district
court in such cases is permitted to exercise its sound discretion, and that its
decision will only be reversed when that discretion is clearly abused.

Appeal — review of discretion.
2. The facts and circumstances in the case at bar examined and it is held,
that the trial court having refused to dismiss the action, this court cannot say
that it is clear that that court abused its discretion in so doing.

Opinion filed March 13, 1912.

Appeal by defendant from an order of the District Court for Wil-
liams County, Fisk, J., denying its motion to dismiss an action for
failure to prosecute it to trial within a year after the order of reversal.

Affirmed.
23 N. D.—1.
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Murphy & Duggan, for appellant.
H. B. Doughty, for respondent.

Sparping, Ch. J. This is an appeal from an order denying ap-
pellant’s motion to dismiss the above-entitled action, for failure of the
plaintiff to prosecute it to trial within one year after the decision of
the supreme court, reversing a former judgment entered therein by the
district court. The remittitur on the judgment of the supreme court
was transmitted to the clerk of the district court about the 15th of
April, 1910. The case appears to have been placed upon the calendar of
the district court of Williams county at the next term, and to have
remained there three terms, until an order was made, March 15, 1911,
striking it from the calendar; but, as shown, it was placed upon the
calendar by the clerk without authority and without any notice of
trial having been served.

The respondent excuses his neglect by showing that it had at all
times been his purpose to bring the case to trial as speedily as pos-
sible, and that it was not noticed for trial by reason of a misunder-
standing occasioned by the employment of two attorneys on the part
of the respondent. The principal counsel, seeing it upon the calendar,
was thereby led to believe that the other counsel had noticed it. He
also showed that it could not have been tried had it been properly on
the calendar. The facts were fully presented to the trial court, who
was also aware of the condition of the calendar in that county, and
knew of his own knowledge whether the case could have been reached
for trial at any time, had it been properly noticed. It is clear that
the respondent relied upon the mistaken information given him by his
counsel that the case would be tried at the first term at which civil
cases were tried, as it is shown that he was present on several occa-
sions, with his witnesses, prepared to go to trial.

Section 7228, Rev. Codes 1905, provides that in every case on ap-
peal in which the supreme court shall order a new trial or further pro-
ceedings in the court below, the record shall be transmitted to such
court and proceedings had therein within one year from the date of
such order in the supreme court, or in default thereof that the action
shall be dismissed, unless upon good cause shown the court shall
otherwise order. The district court, in matters of this nature, is per-
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mitted to exercise its sound discretion, and its decision should only
be reversed when that discretion is clearly abused. Bessie v. Northern
P. R. Co. 18 N. D. 507, 121 N. W. 618. And, in view of the facts and
circumstances surrounding this proceeding, we do not feel justified in
saying that the court abused its discretion in refusing to dismiss the
action. It is true that more than one year had elapsed without active
proceedings having been taken, but the respondent was innocent in
the matter, and his principal attorney was laboring under a most
natural belief, and his failure to act was but the natural result of seeing
the action upon the calendar; and we think it would be too harsh to
hold, in this case, that the respondent must lose his right of action,
in view of these facts and circumstances, when no harm has been done
by the delay.

Each case of this kind must, in a large measure, stand upon its own
facts, and the facts in relation to this motion distinguish it quite clearly
from those in the Bessie Case, supra. In that case Bessie was his own
attorney.

The order is affirmed.

Goss, J., being disqualified, did not participate,

THARP v. BLEW.
(135 N. W. 659.)

Pleading — in action on contract of employment — variance.

Plaintiff’s complaint alleged that between certain dates he “performed work
and labor for defendant of the value amounting to $130, which amount the
defendant agreed to pay; that there has been paid plaintiff on account of the
labor and services so performed the sum of $23, and no more,” together with a
demand for judgment. The answer was a genéral denial. The proof-made estab-
lished an employment by the month for an agreed monthly wage, and nonpay-
ment. The court directed a verdict of dismissal on the ground that the com-
plaint stated “a cause of action on a quantum meruit, whereas the uncontradicted
evidence showed any services{perfol.'ined were under and by virtue of an express
eontract.” Held error in that there was no variance between the complaint and
the proof. The complaint was not a quantum merust eount.

Opinion filed March 13, 1912
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Appeal by plaintiff from a judgment of the District Court for Sar-
gent County, Allen, J., dismissing an action brought to recover on a
contract of employment.

Reversed.

J. G. Forbes and 0. 8. Sem, for appellant.

Wolfe & Schneller, attorneys on this appeal, and J. E. Bishop and
T. E. Curtis, attorneys on the trial, counsel for respondent.

Goss, J. Plaintiff’s complaint in brief alleges that between speci-
fied dates he “performed work, labor, and services for the defendant
of the value amounting to $130.95, which amount the defendant agreed
to pay; that there has been paid plaintiff on account of the labor and
services so performed the sum of $23.66, and no more,” together with a
demand for judgment for the balance of $107.29. The answer con-
sists of a general denial, with a detailed plea of payment, pleading
an express contract of employment of plaintiff for one year; and based
thereon a counterclaim for damage from plaintiff, quitting without
cause such employment during the term, to which counterclaim plain-
tiff rejoined by denial.

During the trial (as evidenced by the rulings on objections made
and sustained, unduly curtailing plaintiff’s proof, and again at the
close of the case) the court assumed that the complaint charged only
a cause of action on a quantum meruit count. Plaintiff’s proof, elicited
on cross-examination, when plaintiff rested, disclosed an employment at
$30 per month for no definite term except from month to month at
the pleasure of the parties, a termination of such employment by mu-
tual consent, and an amount agreed upon as due plaintiff therefor and
its nonpayment. Defendant then moved the court “to direct the jury
to return a verdict for the defendant on the ground that the complaint
states a cause of action on a quantum meruit, whereas the uncontradict-
ed evidence shows that any services performed by the plaintiff for the
defendant were under and by virtue of an express contract.” Plain-
tiff’s counsel thereupon concluding that the court’s ruling would be (as
it had previously been during the trial) that the complaint stated but a
cause of action on a quanfum meruit, asked leave to reopen his case
and amend his complaint to conform to the proof. In so doing he ex-
plicitly stated the amendment he desired to make, showing thereby that
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the amendment desired was not only in conformity with the proof, but
was contrary to the testimony of the plaintiff. Counsel was evidently
laboring under a misapprehension of fact and law as to the terms and
legality of the employment, and because thereof desired the erroneous
and unnecessary amendment offered. The court agreed with counsel in
the necessity for an amendment to the complaint, concluding that a
fatal variance existed between the complaint and the proof, but denied
plaintiff the right to reopen his case and amend as desired, probably
for the reason that to have allowed the request would have been but the
useless exercise of discretion in permitting an amendment after which
a supposed fatal variance would still have existed between the com-
plaint as amended and the proof as made.

The fundamental error was in the mistaken assumption that the com-
plaint stated a cause of action founded only on a quantum merust, and
because of which false premise the equally erroneous deduction fol-
lowed that a fatal variance existed between the written complaint and
the proof as it then stood. The court evidently assumed a pleading of
rcasonable value, instead of agreed value, and wholly ignored the plead-
ing of an agreement to pay an amount certain for the work, as evidenced
by the words, “which amount the defendant agreed to pay.” The
complaint did not plead a contract of employment to be reimbursed by
payment to the reasonable value of service performed, but instead,
alleged the value of the service performed, with an expressed or implied
agreement by defendant to pay an amount stated therefor. The com-
plaint i8 not on a quantum meruit, but, strictly speaking with reference
to common-law pleading, pleads a count on indebitatus assumpsit. No
variance existed between the pleading and the proof. The court should
not have granted the motion for a directed verdict. See 2 Ency. PL
& Pr. 1010; 1 Chitty, Pl 352; Lowe v. Jensen, 22 N. D. 148; 3 Cen-
tury Dig. col. 20; Decen. Dig. Assumpsit, § 6.

The judgment appealed from is reversed and a new trial ordered;
appellant to recover costs on this appeal.
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RUEHL v. LIDGERWOOD RURAL TELEPHONE COMPANY.
(— L.RA.(N.8.) —, 135 N. W. 793.)

Independent contractors — master’s responsibility as to necessary precau-
tion.
1. Where, in the making of an improvement, it is manifest that injury is
likely to result unless due precautions are taken, a duty rests upon him who
causes the work to be done to see that such necessary precautions are taken.

Independent contractors — master’s duty to see that excavation is guarded.
2. Where a telephone company contracts with a laborer to dig holes in the
dooryard of a house, under a contract to furnish a telephone to the occupant
of such house, and into which hole someone else is to place the telephone pole,
when the proper time comes, it is & legal duty of such company to properly
safeguard such hole, and it is immaterial whether the laborer who digs the same

is a servant or an independent contractor.

Independent contractors — master’s liability.

3. There is a distinction between the liability for injuries resulting from the
work which is intrusted to be done, and the liability for injuries occasioned
by wrongful and careless acts done in connection with some collateral work or
matter.

Contributory negligence in failing to anticipate negligence of other party.
4. There is a natural presumption that everyone will act with due care, and
it cannot, therefore, be imputed to a plaintiff as contributory negligence that

he did not anticipate culpable negligence on the part of the defendant.

Note. — The liability of an employer for injuries caused by the performance of
work by an independent contractor, which is dangerous unless certain precautions
are observed, is the subject of an elaborate note in 65 L.R.A. 833, wherein the gen-
eral doctrine is stated to be that when a person, through a contractor, does work
which from its nature is likely to cause danger to others, there is a duty on his
part to take all reasonable precautions against such danger, and that he does not
escape from liability for the discharge of the duty by employing the contractor it
the latter does not take these precautions.

As to contributory negligence of parent as bar to action by parent or adminis-
trator for death of child non sui juris, see note in 18 L.R.A.(N.S.) 328, and sup-
plemental note in 38 L.R.A.(N.8.) 754.

As to contributory negligence of child, see notes in 556 Am. Dec. 676, and 57 Am.
Rep. 478.

As to doctrine of “attractive nuisance,” see notes in 19 L.R.A.(N.S.) 1094, and
20 L.R.A.(N.8.) 903.
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Injury to child — contributory negligence of parent.

6. It is not contributory negligence as a matter of law, for a mother to allow
her children to play in the dooryard while a telephone is being put in the house
and the necessary poles are being erected for the purpose. At the most the
question is one for the jury, and mot for the court.

Negligent killing of child — damages — necessity of consulting mortality
tables.

6. In a suit under the statute for damages to the parents occasioned by the
death by wrongful act of a child of three and one-half years of age, where there
is proof that the child, at the time of the accident, was in good health, it is
not necessary to a recovery of damages that mortality tables shall be intro-
duced in evidence in order to prove the life expectancy of the deceased. Such
tables are admissible both at the common law, and under § 7303, Rev. Code,
1905, but their introduction is not indispensable. The courts also may take
judicial notice of such tables and may instruct the jury accordingly.

Infants — negligence toward, in leaving excavation unguarded.

7. The question as to whether it was negligence for a telephone company
to leave unguarded a telephone pole hole 43 feet in depth, and 20 inches square,
in the dooryard of a farmhouse in which its servant knew that children were
playing, is a proper matter for determination by the jury, under all the cir-
cumstances of the case.

Contributory negligence of small child.

8. A child three and one-half years of age cannot, itself. ha charged with con-

tributory negligence.

Opinion filed March 185, 1912.

Appeal from the District Court of Richland county; Allen, 4.
Action under the statute to recover damages caused by death by
wrongful act.  Verdict directed in favor of defendant.  Plaintiff

appeals. .
Reversed.

This is an action brought under the statute by Louis Ruehl, the
father of, and administrator of the estate of, Louis Ruehl, Jr., deceased,
for and on behalf of the father and mother and sisters of the deceased,
to recover damages for the death of the said Louis Ruehl, Jr., alleged
to have been occasioned by the defendant by carelessly and negligently
leaving a telephone post hole “without placing any guards over or
above the same, and without taking any precaution of any kind to
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avoid” the accident. The evidence is to the effect that on or about
the 1st day of April, 1910, one L. J. Christenson was president and
manager of the defendant telephone company; that about such time
the company arranged to extend its line past the house of the plaintiff
and to put a telephone therein; that the dwelling house of the plaintiff
stood about 4 rods from the east end of the section line, on which was laid
out a traveled highway; that before the holes in which the telephone
poles were to be set were dug, defendant telephone company had caused
the necessary poles to be hauled and placed along the route of the pro-
posed extension, at about the places where the same were to be set, and
had caused the places where it was proposed to have the holes dug
marked or designated by sticks or broken lath; that on or about the
1st day of April, 1910, Christenson, on behalf of the telephone com-
pany, employed one Frank Zimmerman to dig a line of post holes along
the said extension, and agreed to pay him 12} cents for each hole; that
Christenson told said Zimmerman what to do, and supplied him with
the tools, and told him how to do the work; that the post holes were to
be 41 feet deep, and that this depth was directed by Christenson; that
the spade used by Zimmerman was given to him by Shulke, the em-
ployee of the' company who marked the holes; that the arrangement was
that Zimmerman should dig a line of holes from Lidgerwood out about
2 miles, and the line of poles ran down alongside the highway for about
a mile; that he commenced digging at the city limits and worked due
east a mile, and in the evening had to go home, so took his tools over to
Ruehl’s house and went, horseback, to town, and started at Ruehl’s
place and worked towards town. Then, after finishing up that mile, he
commenced next morning at Ruehl’s house and worked back and met
the holes dug before; that the whole job was about 2} miles long;
that his arrangement with Christenson was that he should dig that line
of holes, and should be paid therefor at the rate of 124 cents per hole, to
be paid when the job was finished and accepted by the company; that
at the time of the accident, plaintiff’s family consisted of himself, his
wife, and five children, the oldest child being at the time ten years of age,
and the youugest about one year; that the deceased child was aged three
years and five months; that on the day of the accident the weather was
warm, and plaintiff’s children were playing about the house and in the
dooryard ; that on the said day Frank Zimmerman dug a hole in which
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to insert one of the telephone poles about 4 rods directly east from
the plaintiff’s house, and on or near the west edge of the said public
highway; that the hole was partly in the highway and partly to the
west, on plaintiff’s land; that it was about 43 feet deep and 20 inches
across; that when completed this hole was left uncovered and unguard-
ed; that Zimmerman finished this hole about a quarter after eight in
the morning; that he saw the children about ten minutes before he
completed it; that when he had completed the hole he proceeded to dig
another one about 10 rods from the first one; that they were with him
when he dug the third hole, the second one from the one in question;
that after he finished, they walked with him a ways; that he did not put
anything over the holes, or guard them in any way; that about ten or
fifteen minutes before the child was found in the hole, the children
were with Zimmerman, and about three-quarters of an hour from the
time that he finished digging the first hole; that the plaintiff talked
to Zimmerman two or three minutes while he was digging the first
hole, and left when he had the hole about half done; that he then went
into the field to work; that when he left, Zimmerman was still digging
at the first hole; that when he left for the fields, the children were all
at home; that he thought they were in the house; that he did not
see them in the yard; that Zimmerman did not say anything about cov-
ering the hole; that he (Ruehl) did not think or say anything about
covering the hole; that the child was a bright, good and healthy boy,
and was his only son, and had never been sick. Mrs. Ruehl was work-
ing in the house. She saw Zimmerman digging the hole. She knew
that the telephone company was about to extend its line to the house.
She did not know how deep the hole was going to be dug; nobody had
told her anything about it. She did not miss her children at any time.
She could hear them talking in the yard, and supposed they were all
right. About an hour after the first hole had been dug, the deceased,
Louis Ruehl, Jr., fell into the first hole head first, and was either
drowned or smothered in the mud.

After the close of plaintiff’s testimony, the defendant moved for a
directed verdict on the grounds: (1) That there was no actionable
negligence on the part of the defendant; (2) contributory negligence
on the part of the parents of the deceased child; (3) that the hole in
which the child lost its life was not dug by a servant of the defendant,
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but by an independent contractor. This motion was granted, and from
the judgment dismissing the action this appeal is taken.

W. 8. Lander, for appellant.

Zimmerman was simply the servant of defendant, and nothing more;
there was no question even to go to the jury as to his being an inde-
pendent contractor. Wood, Mast. & S. § 1, p. 2; 26 Cyec. pp. 699,
1546 ; Waggener v. Haskell, 89 Tex. 435, 35 S. W. 1; Jensen v. Bar-
bour, 15 Mont. 582, 39 Pac. 906; Holmes v. Tennessee Coal, Iron &
R. Co. 49 La. Ann. 1465, 22 So. 403 ; Waters v. Pioneer Fuel Co. 52
Minn. 474, 38 Am. St. Rep. 564, 55 N. W. 52; O’Neill v. Blase, 94
Mo. App. 648, 68 S. W. 764; Fink v. Missouri Furnace Co. 10 Mo.
App. 61; Sadler v. Henlock, 3 C. L. R. 760, 4 El. & Bl. 570, 24 L. J.
Q. B. N. S. 138, 1 Jur. N. S. 677, 3 Week. Rep. 181; Turner v. Great
Eastern R. Co. 33 L. T. N. S. 431; Texas & P. R. Co. v. Juneman, 18
C. C. A. 394, 30 U. S. App. 541, 71 Fed. 936; Singer Mfg. Co. v.
Rahn, 132 U. S. 518, 33 L. ed. 440, 10 Sup. Ct. Rep. 175; Stone v.
Codman, 15 Pick. 297; State, Redstrake, Prosecutor, v. Swayze, 52
N. J. L. 129, 18 Atl. 697 ; Lancaster Ave. Improv. Co. v. Rhoads, 116
Pa. 877, 2 Am. St. Rep. 608, 9 Atl. 852; Lewis v. Detroit Vitrified
Brick Co. 164 Mich. 489, 129 N. W. 726; Larson v. Home Teleph.
Co. 164 Mich. 295, 129 N. W. 894 ; Barg v. Bousfield, 65 Minn. 855,
68 N. W. 45, 16 Am. Neg. Cas. 188; Tiffin v. McCormack, 34 Ohio
St. 638, 32 Am. Rep. 408, 2 Mor. Min. Rep. 194; Brackett v. Lubke,
4 Allen, 138, 81 Am. Dec. 694; Atlantic Transport Co. v. Coneys,
28 C. C. A. 388, 51 U. S. App. 570, 82 Fed 177; Campbell v. Luns-
ford, 83 Ala. 512, 3 So. 522, 13 Am. Neg. Cas. 164; Giacomini v.
Pacific Lumber Co. 5 Cal. App. 218, 89 Pac. 1059; Linnehan v.
Rollins, 137 Mass. 123, 50 Am. Rep. 287; DePalma v. Weinman, 15
N. M. 68, 24 L.R.A.(N.S.) 423, 103 Pac. 782; Goldman v. Mason, 18
N. Y. S. R. 376, 2 N. Y. Supp. 337; Pickens v. Diecker, 21 Ohio St.
212, 8 Am. Rep. 55; Smith v. Humphreyville, 47 Tex. Civ. App. 140,
104 S. W. 495 ; Shearm. & Redf. Neg. §§ 76-79; Southern Cotton Oil
Co. v. Wallace, — Tex. Civ. App. —, 54 S. W. 738; Indiana Iron Co.
v. Cray, 19 Ind. App. 565, 48 N. E. 803 ; Brophy v. Bartlett, 1 Silv. Ct.
App. 575 ; Barclay v. Puget Sound Lumber Co. 48 Wash. 241, 16 L.R.A.
(N.S.) 140, 93 Pac. 430; Nyback v. Champagne Lumber Co. 48 C. C.
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A. 632, 109 Fed. 732; St. Clair Nail Co. v. Smith, 43 Ill. App. 105;
Drennen v. Smith, 115 Ala. 396, 22 So. 442; Scott v. Springfield, 81
Mo. App. 312; Speed v. Atlantic & P. R. Co. 71 Mo. 303; Stevens v.
Gourley, 14 Moore P. C. C. 92; Steger v. Barrett, — Tex. Civ. App.
—, 124 S. W. 174; Mullich v. Brocker, 119 Mo. App. 332, 97 S. W.
549; Andrews Bros. Co. v. Burns, 22 Ohio C. C. 437, 12 Ohio C. D.
305; Anderson v. Moore, 108 Ill. App. 106; Rait v. New England
Furniture & Carpet Co. 66 Minn. 76, 68 N. W. 799; Ballard & B. Co.
v. Lee, 131 Ky. 412, 115 S. W. 732; Isnard v. Edgar Zinc Co. 81 Kan.
765,106 Pac. 1003 ; Missouri, K. & T. R. Co. v. Romans, — Tex. Civ.
App. —, 114 S. W. 157; Pearson v. M. M. Potter Co. 10 Cal. App.
245, 101 Pac. 681; Neimeyer v. Weyerhaueser, 95 Iowa, 497, 64 N.
W. 416.

Where, in the making of an improvement of any kind, it is manifest
that injury is likely to result unless due precautions are taken, duty
rests upon the employer to see to it that all necessary precautions are
taken. A neglect of this duty will render the employer liable. 26 Cye.
1560 and note 95, and cases cited ; Thompson v. Lowell, L. & H. Street
R. Co. 170 Mass. 577, 40 L.R.A. 345, 64 Am. St. Rep. 323, 49 N. E.
913; Davis v. Summerfield, 133 N. C. 325, 63 L.R.A. 492, 45
S. E. 654; Wolf v. Third Ave. R. Co. 67 App. Div. 605, 74 N. Y.
Supp 336 ; Denison, B. & N. O. R. Co. v. Barry, — Tex. Civ. App. —,
80 S. W. 634, 98 Tex. 248, 83 S. W. 5; Wetherbee v. Partridge, 175
Mass. 185, 78 Am. St. Rep. 486, 55 N. E. 894; Thomas v. Harrington,
72 N. H. 75, 65 L.R.A. 742, 54 Atl. 285; Mullins v. Siegel-Cooper Co.
183 N. Y. 129, 75 N. E. 1112 ; Downey v. Low, 22 App. Div. 460, 48
N. Y. Supp. 207; Wile v. Los Angeles Ice & Cold Storage Co. 2 Cal.
App. 190, 83 Pac. 271; Keyes v. Second Baptist Church, 99 Me. 308,
39 Atl. 446 ; Wiggin v. St. Louis, 135 Mo. 558, 37 S. W. 528; Murphy
v. Perlstein, 73 App. Div. 256, 76 N. Y. Supp. 657; Ann v. Herter,
79 App. Div. 6, 79 N. Y. Supp. 825; Loth v. Columbia Theater Co.
197 Mo. 328, 94 S. W. 847; Southern Ohio R. Co. v. Morey, 47 Ohio
St. 207, 7 L.R.A. 701, 24 N. E. 269; Palmer v. Lincoln, 5 Neb. 136,
25 Am. Rep. 470; Robbins v. Chicago, 4 Wall. 679, 18 L. ed. 432;
Omaha v. Jensen, 35 Neb. 68, 37 Am. St. Rep. 432, 52 N. W. 833;
MeCarrier v. Hollister, 15 S. D. 366, 91 Am. St. Rep. 695, 89 N. W.
562 ; Donovan v. Oakland & B. Rapid Transfer Co. 102 Cal. 245, 36 Pac.
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516; Savannah v- Waldner, 49 Ga. 316; Joliet v. Harwood, 86 Ill.
110, 29 Am. Rep. 17; Dooley v. Sullivan, 112 Ind. 451, 2 Am. St. Rep.
209, 14 N. E. 566 ; Bonaparte v. Wiseman, 86 Md. 12, 44 L.R.A. 482,
42 Atl. 918; Stewart v. Putnam, 127 Mass. 403; Pye v. Faxon, 156
Mass. 471, 31 N. E. 640; Gorham v. Gross, 125 Mass. 232, 28 Am.
Rep. 224; Woodman v. Metropolitan R. Co. 149 Mass. 340, 4 L.R..\.
213, 14 Am. St. Rep. 427, 21 N. E. 482, 12 Am. Neg. Cas. 80;
Dillon v. Hunt, 105 Mo. 154, 24 Am. St. Rep. 374, 16 S. W. 516;
Johnston v. Pheenix Bridge Co. 44 App. Div. 581, 60 N. Y. Supp.
947; Covington & C. Bridge Co. v. Steinbrock, 61 Ohio St. 215, 55
N. E. 618, 76 Am. St. Rep. 375, and elaborate note; Houston v.
Isaacks, 68 Tex. 116, 3 S. W. 693 ; Wilber v. Follansbee, 97 Wis. 577,
72 N. W. 741, 78 N. W. 559; Chicago Economic Fuel Gas Co. v.
Myers, 168 Ill. 139, 48 N. E. 66; Bower v. Peate, . R. 1 Q. B.
Div. 321, 45 L. J. Q. B. 446, 35 L. T. N. S. 321; Adams Exp. Co. v.
Schofield, 111 Ky. 832, 64 S. W. 93; Reuben v. Swigart, 15 Ohio C.
C. 565, 7 Ohio C. D. 638; Cameron Mill & Elevator Co. v. Anderson,
98 Tex. 156, 1 L.R.A.(N.S.) 198, 81 S. W. 282.

The question as to whether, under the evidence, as matter of law,
the parents of the deceased child were guilty of such contributory
negligence as precluded a recovery was a question for the jury, and
nothing more. Kunkel v. Minneapolis, St. P. & S. Ste. M. R. Co. 18
N. D. 367, and cases cited at page 377, 121 N. W. 830; Umsted v.
Colgate Farmers’ Elevator Co. 18 N. D. 309, 122 N. W. 390; Herbert
v. Northern P. R. Co. 3 Dak. 38, 13 N. W. 349; Mares v. Northern
P. R. Co. 3 Dak. 336, 21 N. W. 5; Elliot v. Chicago, M. & St. P. R.
Co. 5 Dak. 523, 3 L.R.A. 363, 41 N. W. 758.

Purcell & Dwvet, George W. Freerks, and P. L. Keating, for respond-
ent.

Zimmerman was an independent contractor, and the relation of
master and servant did not exist between him and the defendant.
Solberg v. Schlosser, 20 N. D. 307, 30 L.R.A.(N.S.) 1111, 127 N. W.
91; Gay v. Roanoke R. & Lumber Co. 148 N. C. 336, 62 S. E. 436 ;
Patton-Worsham Drug Co. v. Drennon, — Tex. Civ. App. —, 123
S. W. 705; McCarthy v. Portland, 71 Me. 318, 36 Am. Rep. 320;
Keyes v. Second Baptist Church, 99 Me. 308, 59 Atl. 446; Kamp-
man v. Rothwell, — Tex. Civ- App. —, 107 8. W. 120; 2 Thomp.
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Neg. § 22, p. 809; Atlantic Transport Co. v. Coneys, 51 U. S. App.
570, &2 Fed. 177, and instructive note at the end of this case in 28
C. C. A. pp. 392-399; Giacomini v. Pacific Lumber Co. 5 Cal. App.
218, 89 Pac. 1059 ; Linnehan v. Rollins, 137 Mass. 123, 50 Am. Rep.
287; Goldman v. Mason, 18 N. Y. S. R. 376, 2 N. Y. Supp. 337;
Pickens v. Diecker, 21 Ohio St. 212, 8 Am. Rep. 55; Kniceley v.
West Virginia Midland R. Co. 64 W. Va. 278, 17 L.R.A.(N.S.) 370,
61 S. E. 811; Penny v. Wimbledon Urban Dist. Council [1898] 2
Q. B. 212, 67 L. J. Q. B. N. S. 754, 62 J. P. 582, 78 L. T. N. S.
748, 14 Times L. R. 477; St. Louis & S. F. R. Co. v. Madden, 77
Kan. 80, 17 L.R.A.(N.S.) 788, 93 Pac. 586; Arasmith v. Temple, 11
TIl. App. 39; Eldred v. Mackie, 178 Mass. 1, 59 N. E. 673 ; Houghton
v. Loma Prieta Lumber Co. 152 Cal. 574, 93 Pac. 377; Louisville &
N. R. Co. v. Hughes, 134 Ga. 75, 67 S. E. 542; Singer Mfg. Co. v.
Rahn, 132 U. S. 518, 33 L. ed. 440, 10 Sup. Ct. Rep. 175; Casement
v. Brown, 148 U. S. 615, 37 L. ed. 582, 13 Sup. Ct. Rep. 672; Carlson
v. Stocking, 91 Wis. 432, 65 N. W. 58; McColligan v. Pennsylvania
R. Co. 214 Pa. 229, 6 L.R.A.(N.S.) 544, 112 Am. St. Rep. 739, 63
Atl. 792; MacDonald v. O’Reilly, 45 Or. 589, 78 Pac. 753 ; Midgette
v. Branning Mfg. Co. 150 N. C. 333, 64 S. E. 5; Finkelstein v. Bal-
kin, 103 N. Y. Supp. 99; Omaha Bridge, & Terminal R. Co. v. Har-
gadine, 5 Neb. (Unof.) 418, 98 N. W. 1071, 76 Neb. 729, 107 N. W.
864; Hawver v. Whalen, 49 Ohio St. 69, 14 L.R.A. 828, 29 N. E.
1049 ; Poor v. Madison River Power Co. 38 Mont. 341, 99 Pac. 947;
MeGrath v. St. Louis & H. Constr. Co. 215 Mo. 191, 114 S. W. 611;
Brackett v. Lubke, 4 Allen, 138, 81 Am. Dec. 694; Smith v. Benick,
87 Md. 610, 42 L.R.A. 277, 41 Atl. 277.

Contributory negligence of the plaintiff, administrator, or other
beneficiaries is a good defense. Scherer v. Schlaberg, 18 N. D. 421,
24 L.R.A.(N.S.) 520, 122 N. W. 1000.

Bruck, J. (after stating the facts as above). The first question to
be determined is whether the defendant at the time of the accident was
acting through a servant, or by means of an independent contractor.
On this point John L. Matthews, the vice president of the company,
testifies that Mr. Christenson was the vice president and had charge of
and was a general manager of the construction work; that the company
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employed Shulke to mark the places where the holes were to be dug;
that no one was employed by the company to dig them. Frank Zim-
merman, on the other hand, testifies that ‘“Christenson employed me
to dig that hole. I spoke for the job, and he offered me so much a hole,
and I did that. Christenson offered me so much a hole, and I accepted
the proposition on certain terms. He paid me 124 cents for each hole.
I worked for the telephone company off and on all summer. My di-
rections were that the holes should be 4} feet. I asked Christenson,
and that is what he told me the depth was. I put no guard around the
first hole I dug. I made arrangements with Christenson. The arrange-
ment was that I should dig the line of holes from Lidgerwood out to the
place, about 2 miles, and that line of holes ran down along the side of
the railway for about a mile. My arrangement with Christenson was
that I should dig that line of holes and should be paid at the rate of
123 cents per hole, to be paid for when the job was finished and ac-
cepted by the company, and under that arrangement I went ahead and
did the work. Q. The tools used in digging the hole belonged to the
telephone company? By the court: Do you know that they belonged
to the telephone company, or do you merely mean that they were given
you by Christenson? A. Why, they were not just exactly given me
by Christenson. The tools were given me by Shulke. I don’t know
who owned them. I had a talk with Christenson at the time I made
the arrangement to dig these holes, at the time Christenson supplied me
with these tools. I had nothing to do with the marking the place where
these holes were to be dug. I was told to dig the holes where I found
the stakes. Christenson told me that he would send Shulke out and
mark the holes, and to dig them where the stakes were.”

The defendant cannot, under these facts, escape liability on the
theory that Zimmerman was an independent contractor. There is
much confusion in the authorities as to what is and what is not an
independent contract. Some hold that the service must be rendered ir
the course of an independent occupation, and that the work done must
be done by one whose independent business it is to do it. Judge Cooley,
for instance, defines the term ‘“independent contracts” as follows:
“Persons following a regular, independent employment, in the course of
which they offer their services to the public to accept orders and execute
commissions for all who may employ them, in a certain line of duty,
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using their own means for the purpose and being accountable only for
final performance.” Cooley, Torts, p. 549. Other authorities make
the distinction depend solely upon whether, in the transaction of the
business, the workman is subject to the orders of his patron, both as
to the manner of doing and the result of his work. Singer Mfg. Co.
v. Rahn, 132 U. S. 518, 33 L. ed. 440, 10 Sup. Ct. Rep. 175. Nearly
all of the writers, however, agree that where a person or corporation
undertakes to do work upon the premises of the owner or of him who is
in possession, and such first person intrusts the performance of the
work to a contractor or workman, but does not, and is not authorized
by the one in possession to, give the control of the premises to the
workman or contractor, such workman or contractor will be looked
upon as a servant of the first party, and not as an independent con-
tractor. In other words, the courts are inclined to hold, and we hold
in this case, that when the telephone company undertook to put the
telephone in the house of Louis Ruehl, it impliedly agreed to put it in
in a safe and proper manner, and not in a manner which would en-
danger the lives of the plaintiff and of his family. Anderson v. Moore,
108 Ill. App. 106; Perry v. Ford, 17 Mo. App. 213; Waters v. Pio-
neer Fuel Co. 52 Minn. 474, 38 Am. St. Rep. 564, 55 N. W. 52.
There is much in this case which would lead us to hold that in no sense
could the witness Zimmerman be held to be an independent contractor,
and the general rule is that the burden of proof in such matters is upon
him who alleges the fact. Midgette v. Branning Mfg. Co. 150 N. C.
333, 64 S. E. 5. Zimmerman testifies that he was in the employ of the
defendant all summer, and that he did not furnish his own tools. A
person is not an independent contractor merely because he is paid by
the piece or by the job. Foster v. National Steel Co. 216 Pa. 279, 65
Atl. 618; Waters v. Pioneer Fuel Co. 52 Minn. 474, 38 Am. St. Rep.
564, 55 N. W. 52 ; Holmes v. Tennessee Coal, I. & R. Co. 49 La. Ann.
1465, 22 So. 403. Nor does the fact that Zimmerman was not to be
paid until the job was satisfactorily completed alter the case. This
would merely be evidence of the fact that the method of work was sub-
ject to the approval of the company. It is a provision which is im-
plied in all contracts of employment. No laborer can recover his daily
wage unless he can show that he has earned it. Even if Zimmerman
could be considered as an independent contractor in relation to the
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digging of the hole, he was not an independent contractor in relation to
the whole of the work, which was the digging of the holes and the plac-
ing of the posts therein. His work was but a part of a series of work.
The posts were on the ground to be put in by some one else. All
that we learn of his contract was that he should dig the post holes. If
the contract presupposed this and this alone, it would presuppose the
construction of dangerous pitfalls, and the principal would be liable
for them the same as if he had authorized an independent contractor
to construct a wall or a building according to specifications which were
inherently dangerous, and which resulted in the falling of such wall.
The rule seems to be well established that where, in the making of an
improvement of any kind, it is manifest that injury is likely to result
unless due precautions are taken, a duty rests upon him who causes the
work to be done to see that all necessary precautions are taken. See 26
Cye. p. 1560, and numerous cases there cited. According to the evi-
dence the contract was merely to dig the holes into which someone
else was to place the posts when the proper time came. It is really
immaterial, in this view of the case, whether Zimmerman was an in-
dependent contractor or not. It was the legal duty of the defendant to
properly safeguard the holes. There is no evidence that the defendant
transferred this duty to another. We are in serious doubt as to whether
it could. Bower v. Peate, L. R. 1 Q. B. Div. 321,45 L. J. Q. B. N. S.
446, 35 L. T. N. S. 321; Hughes v. Percival, L. R. 8 App. Cas. 443,
52 L. J. Q. B. N. 8. 719, 49 L. T. N. S. 189, 31 (Week. Rep. 725, 47
J. P. 172. We consider the reasoning of the case of Donovan v. Oak-
land & B. Rapid Transit Co. 102 Cal. 245, 36 Pac. 516, as entirely
applicable in the case at bar, and we adopt it as our own. See also
Homan v. Stanley, 66 Pa. 464, 5 Am. Rep. 389. There is a distinction
between injuries resulting from the work itself and where the wrongful
or careless act is in connection with some collateral work or matter. A
distinction is made, indeed, between a contract whereby the independ-
ent contractor is required to dig a deep pit or well, and a third person
is injured by falling into that well, and a case where a contractor is
authorized to build a house, which in itself is not dangerous, but while
building it he drops a plank upon the head of a passer-by. In one case
the injury is occasioned by the subject of the contract itself, or the
thing constructed under the contract. In the other it is occasioned
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by an act collateral to the construction. Davie v. Levy, 39 La. Ann.
551, 4 Am. St. Rep. 225, 2 So. 395.

We are unable to find, as a matter of law, that the father was guilty
of contributory negligence in this case. It is true that before going
to work in the fields he talked with Zimmerman, who was digging
the first hole, and that he testifies that at the time “he did not think
anything about covering the hole,” and that respondent’s counsel not
only seeks to argue contributory negligence therefrom, but a lack of
negligence on the part of the defendant. “Why, then” he asks, “should
Zimmerman think of it?” The conclusion he contends for, however, by
no means follows. Plaintiff had the right to assume that in digging the
holes in question Zimmerman would proceed with due care, and at the
time he left for the fields Zimmerman was in complete control, and the
hole was not even fully dug. ‘“As there is & natural presumption that
everyone will act with due care, it cannot be imputed to the plaintiff
as negligence that he did not anticipate culpable negligence on the part
of the defendant.” 1 Shearm. & Redf. Neg. 4th ed. § 92 and cases
cited. The duty to properly guard the holes was upon the defendant,
and not upon the plaintiff.

Nor do we believe that it was contributory negligence, as a matter
of law. on the part of the mother to allow the child to play in the yard.
In considering such matters, by far the greater number of the courts
have borne in mind the fact that “men must work;” that seed must be
sown and housework done; that the hard-working mother of a family
has many duties, and that the provider of bread must give a more or
less uninterrupted attention to his labors; that it is only the few who
have the means to employ a retinue of servants. At the most, and ac-
cording to the great weight of authority, the question of contributory
negligence was one for the jury, and not for the court. Garner v. Trum-
hull, 36 C. C. A. 361, 94 Fed. 321; Mellen v. Old Colony Street R.
Co. 184 Mass. 399, 68 N. E. 679; Hewitt v. Taunton Street R. Co.
167 Mass. 483, 46 N. E. 106; Howell v. Rochester R. Co. 24 App.
Div. 502, 49 N. Y. Supp. 17; Ehrmann v. Nassau Electric R. Co. 23
App. Div. 21, 48 N. Y. Supp. 379 ; Muller v. Brooklyn Heights R. Co.
18 App. Div. 177, 45 N. Y. Supp. 954; Kitchell v. Brooklyn Heights
R. Co. 6 App. Div. 99, 39 N. Y. Supp. 743 ; Jones v. Brooklyn Heights

23 N. D.—8.
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R. Co. 10 Misc. 543, 31 N. Y. Supp. 445; Karahuta v. Schuylkill
Traction Co. 6 Pa. Super. Ct. 319.

It is, of course, well established that a child of three and a half years
of age cannot itself be made chargeable with contributory negligence.
Rice v. Crescent City R. Co. 51 La. Ann. 108, 24 So. 791; Barnes v.
Shreveport City R. Co. 47 La. Ann. 1218, 49 Am. St. Rep. 400, 17
So. 782; Pueblo Electric Street R. Co. v. Sherman, 25 Colo. 114, 71
Am. St. Rep. 116, 53 Pac. 322. Even the most rigid rule would
make the question one for the jury. Young v. Atlantic Ave. R. Co.
10 Misc. 541, 31 N. Y. Supp. 441.

But respondent’s counsel contends that the judgment should be af-
firmed because the plaintiff failed to introduce any mortality tables in
evidence, or in any way to prove the life expectancy of the deceased
child. He claims that on this account the jury could only have found
a verdict for nominal damages, and that where only nominal damages
could be recovered the doctrine of de mintmis non curat lex applies, and
appellate courts will not reverse judgments for the defendant when a
new trial would only result in nominal damages for the plaintifl.
Appellant answers this contention chiefly by stating that the matter
was not brought to the attention of the court below, and the failure to
prove damages was not urged as a reason for the motion for a directed
verdict. Both counsel are partially mistaken. The fact as to whether
the matter was brought to the attention of the trial court at the time of
the motion for a directed verdict is of no moment, and the rule is well
established that except in the case of what may be called “hard actions,”
and actions which involve title to land, or other than merely money
rights, the appellate court will not reverse a judgment for the defend-
ant when a new trial would merely result in the awarding of nominal
damages.  Raymond v. Edelbrock, 15 N. D. 231, 107 N. W. 194. The
respondent, on the other hand, is mistaken in his assumption that it was
necessary for the plaintiff to introduce mortality tables in evidence.
and that the plaintiff failed to introduce evidence from which the
value of the loss of the services and earnings of the deceased might be
;nferred. He proved the age of the child, and that the child was in
good health. There was also evidence enough in the record for the
jury to form a fair estimate of the business and occupation, and the
circumstances of the father. On these facts the jury could base their
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conclusions. After a very exhaustive examination of the cases and
authorities, we fail to find a single authority which makes the introduc-
tion of such tables a prerequisite to a recovery of damages. Such

tables, it is true, are admissible in evidence, and our statute, § 7303,
Rev. Codes 1905, makes the so-called ‘“Carlisle Tables” admissible.
But nowhere do we find authority for the proposition that their intro-
duction is absolutely necessary. In fact, the overwhelming weight
of authority is to the effect that the court will take judicial notice of
the standard tables, and if called upon, or even if not called upon, may
instruct the jury in relation thereto. It would have been perfectly
competent, in the case at bar, for the court to have instructed the jury
as to the fact of the contents of such mortality tables; and the request
for this instruction, of course, was not required to be made prior to or
-at the time of the motion for the directed verdict. Kansas City, M. &
B.:R. Co. v. Phillips, 98 Ala. 159, 13 So. 65; Louisville & N. R. Co.
v. Mothershead, 97 Ala. 261, 12 So. 714; MecDonnell v. Alabama
Gold- L. Ins. Co. 85 Ala. 401, 5 So. 120; Arkansas Midland R. Co.
v. Griffith, 63 Ark. 491, 39 S. W. 550; Nelson v. Branford Lighting &
Water Co. 75 Conn. 548, 54 Atl. 303; 1 Greenl. Ev. 16th ed. § 6e;
17 Am. & Eng. Enc. Law, 2d ed. 900 ; Indianapolis v. Marold, 25 Ind.
App. 428, 58 N. E. 512; Louisville, N. A. & C. R. Co. v. Miller, 141
Ind. 533, 37 N. E. 343; Shover v. Myrick, 4 Ind. App. 7, 30 N. E.
207; Alexander v. Bradley, 3 Bush, 667; Boettger v. Scherpe & K.
Architectural Iron Co. 136 Mo. 531, 38 S. W. 298; Davis v. Standish,
26 Hun, 608; Abell v. Penn Mut. L. Ins. Co. 18 W. Va. 400; Abbott,
Trial Ev. p. 729, note 4; Scheffler v. Minneapolis & St. L. R. Co. 32
‘Minn. 518, 21 N. W. 711. Anything that the court may take judicial
notice of must be something which, from its nature, is or should be
known to all men of ordinary understanding and intelligence, and such
‘men the jury must be deemed to have been.

- In the following cases damages running all the way from $1,000 to
87,500 were awarded by the juries, and sustained by the courts, even
though there was an entire absence of mortality tables, or even of an
instruction upon the subject. Myers v. San Francisco, 42 Cal. 215;
Chicago & E. R. Co. v. Branyan, 10 Ind. App. 570, 37 N. E. 190;
Eginoire v. Union County, 112 Towa, 558, 84 N. W. 758; Union P.
R. Co. v. Dunden, 37 Kan.:1, 14 .Pac. 501; Franke v. St. Louis, 110
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Mo. 516, 19 S. W. 938; Omaha v. Bowman, 63 Neb. 333, 88 N. W.
521; Morris v. Metropolitan Street R. Co. 170 N. Y. 592, 63 N. E.
1119; Hoon v. Beaver Valley Traction Co. 204 Pa. 369, 54 Atl. 270;
Southern Queen Mfg. Co. v. Morris, 105 Tenn. 654, 58 S. W. 651 ;
Johnson v. Chicago & N. W. R. Co. 64 Wis. 425, 25 N. W. 223;
Kansas P. R. Co. v. Cutter, 19 Kan. 91; Chicago & A. R. Co. v. Beck-
er, 84 Ill. 483; Louisville & N. R. Co. v. Connor, 9 Heisk. 20; Old-
field v. New York & H. R. Co. 3 E. D. Smith, 103; McGovern v.
New York C. & H. R. R. Co. 67 N. Y. 417.

On the main question as to whether the jury could infer negligence.
from the leaving of the post holes unprotected, we hold that it could.
The first hole was completed at least three quarters of an hour before
the time of the accident. Zimmerman knew that children were playing
or liable to play in the yard. This they had a perfect right to do. The
question, in the main, is one for the jury, and not one for the court.

The judgment of the District Court is reversed, & new trial granted,
and the cause remanded for further proceedings according to law.

FAWCETT v. RYDER.
(135 N. W. 800.)

In an action for negligently placing plaintiff, a patient of the defendant
physician, upon or subject to contact with a hot-water bottle, causing injury
to plaintiff by burning, and while plaintiff was unconscious after an operation
upon him for appendicitis, it is held:

Note. — Where liability for negligence cannot be avoided upon the ground that
the hospital or sanitarium in question is a purely charitable institution (in which
case it is generally held that it is not liable, as shown by authorities reviewed in
notes in 23 L.R.A. 200; 7 L.R.A.(N.S.) 481; 10 L.R.A,(N.8.) 74; 22 L.R.A.(N8.)
486), the liability of the proprietor of such hospital or sanitarium for the negli-
gence of nurses or attendants rests upon the general doctrine that the master is
responsible for the torts of his servant in the scope of his employment. See Gales-
burg Sanitarium v. Jacobson, 103 Ill. App. 26; Stanley v. Schumpert, 117 La. 255,
6 L.R.A.(N.S.) 306, 116 Am. St. Rep. 202, 41 So. 565, 8 Ann. Cas. 1044. So, too,
the liability of the proprietor of a private institution of this character for the
negligence of physicians emﬁloyed has been upheld. Brown v. La Societe Francaise,
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Hospitals — negligence — question for jury.
1. The question of negligence was for the jury to determine under all the

evidence.

Hospitals — negligence of nurse — lability.

2. The negligent acts of the nurses, defendant’s employees in & private hos-
pital run for profit in connection with the practice of medicine and surgery,
by a physician and surgeon as owner and proprietor thereof, renders the phy-
sician hospital owner liable as a master for acts of servant nurses resulting in
injury to a patient who has for hire intrusted himself to defendant for profes-
sional treatment and hospital nursing.

Evidence — sufficiency to support verdict.
3. Evidence is sufficient to sustain the jury’s finding that plaintiff was in-
jured by coming in contact with a hot-water bag through the negligence of de-
fendant.

Trial — instructions — duty to give in order requested.

4. Section 7021, Rev. Codes 1905, providing that written requested instruc-
tions shall be indorsed by the court as given or refused, and then so given or
refused without modification except by consent of counsel, does not require the
ocourt to give a long series of requested instructions in the order as requested;
nor does the statute prevent the court from instructing upon the theory of the
opponent’s case in connection with each separate requested instruction, as to the
subject-matter of each request, that both sides of the case may be covered
without repetition, when all matter embraced in requests is covered by instruc-
tions formulated by the court, or when the requested instructions are given
in terms as requested.

Trial — instructions — refusal.
5. Certain requested instructions were properly refused.

Appeal - failure to except to instructions.
€ Certain assignments on instructions not considered, because not based on
any exceptions taken and filed to the oral charge given and within the statu-
tory twenty-day period therefor.
Trial — motion for directed verdict — conflict in evidence.
7. Motion for directed verdict for defendant made at the close of the case
was properly denied, as substantial conflict existed in the evidence carrying the
issues to the jury for determination.

Opinion filed March 15, 1912.

138 Cal. 475, 71 Pac. 516; Sawdey v. Spokane Falls & N. R. Co. 30 Wash. 349, 94
Am. St. Rep. 880, 70 Pac. 972.

But the fact that a public charitable hospital receives pay from a patient for
lodging and care does not affect its character as a ‘“‘charitable institution” nor its
rights or liabilities as such in relation to a patient. Taylor v. Protestant Hospital
Asso. 85 Ohio St. 90, 39 L.R.A.(N.S.) 427, 96 N. E. 1089,
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Appeal by defendant from a judgment of the District Court: for
Dickey County, Allen, J., in plamtlff’s favor in an action brought to
recover damages for personal injuries.

Affirmed.

Ball, Watons, Young, & Lawrence, and E. T. Conmy, for appellant

W. 8. Lauder and Jas. M. Austin, for respondent.

Goss, J. This action is brought to recover damages for personal in-
juries received by plaintiff while in defendant’s hospital. The com-
plaint charges negligence in four particulars: (1) That plaintiff was by
defendant placed in a bed wherein a bottle of hot water was negligently,
carelessly, and wrongfully left by defendant, resulting in plaintiff’s
injury. (2) That plaintiff was by defendant laid upon said bottle of
hot water so that the same came in close contact with plaintiff to plain-
tiff’s injury described. (3) That plaintiff’s back was burned by reason
of the carelessness and negligence of the defendant in not removing or
causing to be removed from the bed said bottle of hot water before
placing plaintiff therein. (4) That plaintiff’s back was burned by rea-
son of the carelessness and negligence of the defendant in not placing
said bottle of hot water in such position in said bed that the same would
not come in contact with the body of the plaintiff, and that by coming
in contact therewith plaintiff was burned. The negligence charged
then is summarized in brief into (a) the placing plaintiff in bed with
the hot-water bottle; (b) laying plaintiff on said bottle; (¢) (the equiv-
alent of the first) in leaving the water bottle in the bed with plaintiff;
and (d) failure to so place the bottle in the bed that it could not come
in contact with plaintiff to his injury. The sufficiency of the proof to
sustain the verdict under the complaint is questioned, and was chal-
lenged by a motion for directed verdict at the close of plaintiff’s case
and renewed at the close of the trial. An examination of the proof
raised by this assignment makes it necessary to recite the evidence bear-
ing upon the negligence charged.

When plaintiff rested his case the testimony disclosed the following
uncontroverted facts: Defendant was a physician and surgeon at
Oakes, North Dakota, operating a hospital for profit in connection with
his practice, with one trained nurse and two assistant nurses in his em-
ploy. Plaintiff engaged defendant in a professional capacity to treat,
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operate upon him, and have him cared for until he regained health,
all for hire. Plaintiff had been removed by defendant to the operating
room of the hospital, wherein defendant successfully operated upon him
for appendicitis. He was then taken from the operating table directly
to the bed in question, and placed therein by the defendant and assist-
ants while plaintiff was helpless under ansesthetics. He was lifted
from the operating table and placed in bed. This bed had been pre-
pared for plaintiff’s reception under the direction of a trained nurse, to
whom defendant had given general instructions as to such preparation.
It was customary in all hospitals to so prepare the bed by heating that
the shock from the operation might be reduced and the patient be other-
wise benefited. The operation was begun by administering of anes-
thetics at about half-past five o’clock in the evening, and it was from
three quarters of an hour to an hour and one quarter thereafter until,
at the completion of the operation, plaintiff was placed in the bed so
prepared. At 10 or 11 o’clock, and after the patient recovered con-
sciousness, and some hours after defendant had left, plaintiff com-
plained that his back was burning, and thereupon the nurse im-
mediately took from under him a hot-water sack, or rubber hot-water
bottle, partially filled with hot water. As to this we quote the follow-
ing from the testimony of plaintiff’s father: “Mrs. Foster [nurse]
came into the room, threw the sheet back from him and took a sack
out from under him, the hot-water sack. It was a big rubber sack filled
with hot water, an ordinary hot-water bottle. The bag when taken out
from under him was leaking. Mrs. Foster threw it upon the floor. I
went over and picked it up, and it was so hot I could not hold it in my
hands, and there was a stream of water flowing out of it.” The wit-
ness further testifies that he and Mrs. Foster then examined plain-
tiff’s back and found it burned over a large area covering “the whole
back from shoulders clear to his hips, and in a minute or two the blister
raised up all over his back just the same as any other blister.” Testi-
mony was received as to the healing of the wound, and the pain and
suffering occasioned. The complaint asked judgment for damages in
the sum of $25,000, and the jury awarded plaintiff a verdict for $1,800,
also returning the following special findings:

“(1) Was the injury to plaintiff caused by his being placed on or
in contact with the hot-water bag referred to in the testimony? A. In-
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jury was caused by plaintiff coming in contact with the hot-water bag
through negligence of defendant.

“(2) Was the injury to the plaintiff caused by the breaking of the
hot-water bag and the hot water therein burning the plaintiff? A. No.

“(3) Was the injury caused by both the contact with the hot-water
bag and the breaking of same, and the consequent burning of plaintiff
by the hot water escaping from the bag? A. No.”

These are important findings as limiting the cause of injury to that
pleaded in the complaint; viz., that the injury was caused by plaintiff
coming in contact with the hot-water bag. This eliminates from con-
sideration any question of variance between the complaint and the
proof, in that the jury expressly found that the injury did not result
because of the leak in the water bag or from the breaking of said bottle,
resulting in plaintiff being scalded by escaping water. The jury
having specifically found, then, that plaintiff’s injury was occasioned
by his coming in contact with the hot-water bag through negligence of
the defendant, defendant’s assignment of error that the evidence is
insufficient to warrant the verdict raises the question: “Does the evi-
dence sustain such finding of fact? On this question it must be re-
membered plaintiff was unconscious when placed in the bed after the
operation. As the result of his complaint of pain on his first coming
to consciousness, the injury and its cause were simultaneously dis-
covered. The size of the burn and its location are significant. The
jury might in reason have concluded from the location of the injury in
the middle of the back that plaintiff had been placed in contact with the
bottle carelessly left in the bed. Beyond all question the burn came
from the bottle or its contents. Defendant does not contend otherwise
or suggest any other possible explanation. As the testimony stood at
the close of plaintiff’s case, reasonable men might conclude the water
bottle to have been dangerous to contact with the body, and that it was
negligence to leave the same in such a position in the bed that it could
come in contact with the insensible patient to his injury. And as de-
fendant personally placed plaintiff in bed, the jury has evidence upon
which to have found the negligence to have been defendant’s, in not re-
moving the bottle or in suffering it to remain where contact could be
had by plaintiff therewith. If it needs adjudicated precedent to war-
rant a conclusion that under these facts defendant was negligent, see a
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case of burning by a hot-water bag under identical circumstances, re-
ported in Ward v. St. Vincent’s Hospital, 23 Misc. 91, 50 N. Y. Supp.
466—469, wherein the court’s opinion states: ‘It seems from the na-
ture of the act here complained of that the veriest tyro in nursing
would have known better than to have been 8o grossly negligent as was
the nurse in charge of the plaintiff”’ patient, and the hospital was ab-
solved from liability, because the act so grossly negligent did not evince
any want of training or knowledge, but instead, was a single act of
thoughtlessness not covered by the hospital’s duty to furnish competent
nurses. In other words, the act was so grossly negligent as to excuse
liability, which theory was disaffirmed by the reversal of the case in
Ward v. St. Vincent’s Hospital, 39 App. Div. 624, 57 N. Y. Supp.
784, on appeal, where it was held a matter for the jury to determine
whether a single act of negligence of a nurse established her incompe-
tency, and rendered the hospital liable as for employing incompetent
servants in nursing. Had the act of negligence in the case at bar been
that of Mrs. Foster, instead of defendant, under this holding defendant
could be held liable. On the other hand, from the doctor’s viewpoint,
with the successful termination on his mind of a dangerous operation,
a matter of life or death to this patient, in the mere trusting others
with such minor details, matters of secondary importance only, all
things, considered, reasonable men might conclude no proof of mnegli-
gence was made out. But as to whether defendant’s acts constituted
negligence, the law would compel the submission of the question of neg-
ligence under the facts in evidence to the jury for its determination.
There is no question, under the pleadings or the proof, but what plain-
tiff was a patient for hire in this hospital of the defendant. The hos-
pital was defendant’s private institution, operated for his benefit in
connection with his practice. It was not a charitable institution.

If defendant personally placed plaintiff in contact with the hot-
water bottle, or in such near proximity thereto that plaintiff came in
contact therewith to the injury complained of, no question of master
and servant is involved, and defendant is responsible for his own neg-
ligent act, if such act be negligence, and the jury has found that it was.
If, on the other hand, the negligence was that of the nurse who prepared
the bed, the authorities then hold defendant liable. We quote from 21
Cyc. 1111: “A private hospital which is in its nature a charitable
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institution is not liable in damages to patients for the negligence or
misconduct of its officers or employees, but the rule is otherwise where
the hospital is not a charitable institution.” Citing Brown v. La So-
ciete Francaise, 138 Cal. 475, 71 Pac. 516; Galesburg Sanitarium v.
Jacobson, 103 Ill. App. 26. See also Sawdey v. Spokane Falls & N.
R. Co. 30 Wash. 349, 94 Am. St. Rep. 880, 70 Pac. 972; Stanley v.
Schumpert, 117 La. 255, 41 So. 565, 6 L.R.A.(N.S.) 306, and case
note, 116 Am. St. Rep. 202, 8 Ann. Cas. 1044; Gitzhoffen v. Holy
Cross Hospital Asso. 32 Utah, 46, 8 L.R.A.(N.S.) 1161, 88 Pac. 691 ;
University of Louisville v. Hammock, 127 Ky. 564, 14 L.R.A.(N.S.)
784, 128 Am. St. Rep. 355, 106 S. W. 219; Harris v. Fall, 177 Fed.
79, 100 C. C. A. 497, 27 L.R.A.(N.S.) 1174, and briefs of counsel
and authorities cited, including the valuable footnote. See also Baker
v. Wentworth, 155 Mass. 338, 29 N. E. 589, and numerous cases cited
in note to 8 Ann. Cas. 1046, including Union P. R. Co. v. Artist, 23
LR.A. 581, 9 C. C. A. 14, 19 U. S. App. 612, 60 Fed. 365, and
Glavin v. Rhode Island Hospital, 12 R. I. 411, 34 Am. Rep. 675.

The assignment of insufficiency of the evidence to warrant a recovery
is not well taken. A liability existing under the evidence, we will now
consider questions arising on the trial touching the validity of the
verdict.

Plaintiff called the defendant physician for cross-examination un-
der the statute, and then dismissed such witness. Defendant’s counsel
sought to explain by immediate examination of the witness the testi-
mony elicited under such cross-examination. The court properly ex-
cluded such attempted redirect examination. Plaintiff had the right to
such testimony from the defendant as he desired to elicit for his main
case, and the right to exclude, by his objection, further examination
into the matters brought out, to the end that the two sides of the
case, plaintiff’s main case and defendant’s defense thereto, might be
kept separate. While the matter is one largely in the discretion of the
court, as are usually all questions as to order of proof, the court prop-
erly excluded the examination after the cross-examination under the
statute. See Luick v. Arends, 21 N. D. 614, 132 N. W. 353-363.

Defendant presented thirteen requested instructions, eight of which
were marked given by the court, and in the appropriate places in the
charge these eight were given, no part of them being omitted. But with
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each requested instruction so given was coupled a converse instruction
on the matter contained in the requested instruction, that the court
might instruct the jury fully as to the rights of both parties, and, with-
out repetition, cover fully each subject instructed upon. Defendant
urges this as error, and contends that he was entitled to have them giv-
en as requested in whole, without explanation or addition thereto, un-
der § 7021, Rev. Codes 1905, providing that counsel may in writing
request instructions to the jury, and that the court shall write on the
margin of such requested instruction the word “given” or “refused,”
and that “all instructions asked for by the counsel shall be given or
refused by the court without modification or change, unless modified or
changed by consent of counsel asking the same.” We do not construe
this provision as binding the court to give without modification or
change, except by consent of counsel, all instructions requested, in the
order as requested, or coupled with no other instructions on matters
covered by such requests. To so construe the statute would place the
order and arrangement of the instructions of the trial court largely at
the caprice of counsel. It is a matter of the court’s discretion as to
arrangement and substance of instructions, except counsel has the ad-
vantage gained by the requests, in compelling the court, under penalty
of reversal, to fully cover the case, or to at least properly instruct upon
those subjects embraced in the requests. Thus counsel may under this
statute direct the court’s attention to and require it to instruct in its
language, or in its discretion when the requested instruction is correct,
in the language as requested, upon each and all matters of law neces-
sarily embraced within the issues under the pleadings and upon which
proof has been presented. But the instructions are the court’s and not
counsel’s and the court in its discretion may indorse proper requested
instructions, either as given or refused, and then give instructions on
such subjects in its own language under such arrangement as its discre-
tion may dictate, so long as the instructions given are proper, fully
cover the case, and omit nothing that should be instructed upon regard-
ing which instructions were requested. The purpose of the statute is to
aid counsel in protecting his client’s rights by preventing the giving
of abridged or indefinite instructions in lieu of those requested, and at
the same time compel the subject to be instructed upon. And the stat-
ute 8o construed allows counsel, while so safeguarding his client’s rights,
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to be of assistance to the court in the suggestions necessarily contained
in the requests.

Again, exception is taken to the court’s refusal to instruct “that phy-
sicians are not liable for the negligence of hospital nurses or attendants,
of which they are not personally cognizant.” The authorities hereto-
fore given in determining whether a cause of action was established
under the evidence and within the scope of the pleadings effectually
settle this assignment against appellant’s contention. The employment
being for hire, and covering nursing and care after the operation, the
requested instruction misstated the law.

Defendant assigns error in the court’s refusal to give the following
requested instruction: “You are instructed that in order for the plain-
tiff to recover you must find the accident and injury occurred by the
placing of the plaintiff on a hot-water bag or bottle, for that is the act
of negligence alleged in the complaint and the theory upon which the
plaintiff rested his case; and you cannot base a verdict upon any
claimed act of negligence not in the complaint; and if you find that the
injury occurred only through the falling upon and breaking of a hot-
water bag not placed under the plaintiff you must find for the defendant,
as the plaintiff can recover only on the negligence charged in the com-
plaint.” This instruction was properly refused. To have given it
would have charged explicitly that the jury could find for the plaintiff
only one of the several acts of negligence pleaded, and would have ex-
cluded recovery for injuries occasioned by contact with the bottle neg-
ligently permitted to remain where contact was possible, and therefore
eliminate from consideration half of plaintiff’s case under both plead-
ings and proof. To have so instructed would have prevented the jury
answering as it did the first finding of fact and its only finding of neg-
ligence. : '

The jury by the last two findings has found in defendant’s favor as
to the evidence of injury by breaking of the bag and the scalding by
water escaping therefrom, and by its special findings has told us its
general verdict, is as to negligence, based solely and only upon “plain-
tiff coming in contact with the hot-water bag through negligence of de-
fendant.”” Had the court given the instruction complained of appel-
lant could have urged that the jury answered the special finding with
reference to its legal effect, and that the force of the finding was to that

IS
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extent minimized ; but in the entire absence of the instruction we must
give the finding full force as a finding of fact. The requested instruc-
tion was too marrow, and the jury having found the facts in defend-
ant’s favor, the assignment is untenable.

Then again, defendant urges error in the court’s refusal to give the
following instruction: “If you find that after the injury occurred the
plaintiff refused to have the same properly treated, or neglected to have
same properly attended to, then you must find for the defendant, even
if the injury occurred through his negligence, as it cannot be determined
what part of the full injury was due to defendant’s alleged negligence
ad what part to plaintiff’s refusal to have proper care and attention
given to the injury. And if you find such to be the fact in this case, you
will find a verdict for the defendant.” To have given this instruction
would have required the jury to have found for defendant if plaintiff
neglected to treat or if he improperly treated the injury, even though
the jury found the injury was caused by and through the actionable neg-
ligence of defendant. Such is not the law.

This cause of action arose in plaintiff’s favor as soon as his injuries
were received, and his right of recovery is not defeated by any subse-
quent neglect to cure himself of the injury suffered. Thls proposed
instruction was properly refused.

This disposes of all assignments properly taken to instructions given
and refused. Many others are urged, but we agree with counsel for
respondent that the exceptions to instructions are all confined to the re-
fusal of the court to charge as requested, and to the act of the court in
giving with the requested instructions the law applicable to plaintiff’s
theory of the case; and that in fact no exception has otherwise been
taken to any instructions actually given by the court. And, therefore,
no question arises on this appeal as to the correctness of the court’s in-
structions as given. The court charged orally, and such instructions
are unchallenged except by assignments of error urged in the brief,
with no exceptions, other than as above stated, taken and filed within
the twenty-day period from the. giving of the instructions. There is
0o proper basis for such other assignments of error on the charge. The
statute defines the rights of an appellant in this respect, and requires
the filing of exceptions as a prerequisite to the assigning of error on ap-
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peal, and to disregard this requirement would be to ignore respondent’s
statutory rights in the matter.

Defendant at the close of the testimony renewed the motion for a
directed verdict upon the grounds “that there is an entire failure of
plaintiff to establish the acts of negligence set out in the complaint;
secondly, there is no proof whatever of any negligence upon the part of
the defendant; thirdly, the whole testimony of the plaintiff, so far as
any claim of purported negligence is concerned, is based upon inference,
and no fact of negligence has been introduced in court.” We have here-
tofore held that on the proof at the close of plaintiff’s case the motion
was properly denied, as the evidence was sufficient to sustain the find-
ings and verdict. The facts shown in evidence in defendant’s case but
raised a conflict in testimony. The determination of the ultimate facts
rested with the jury. Certain other assignments of error, not having
been argued in the body of the brief, have been deemed abandoned un-
der supreme court rule number 14.

The judgment appealed from is ordered affirmed.

GOOLSBY v. FORUM PRINTING CO.
(135 N. W. 661.)

Libel — damages — effect of retraction — sufficiency.

1. Defendant published a libel of and concerning plaintiff, and in an action
to recover resulting damages, defendant, among other defenses, relied upon an
alleged retraction published pursuant to § 8889, Rev. Codes 1905. The libelous
article was published in good faith, without malice, and at plaintiffs request
the jury was restricted to actual damages resulting to plaintiff’s reputation by
the publication complained of.

Held, that defendant is not entitled to rely on § 8889, for the reason that its
alleged retraction was not a full and fair retraction of the libelous article.

Appeal = instructions — admission of testimony = misconduct of counsel.

2. Certain assignments of error based on alleged erroneous instructions to
the jury and on alleged errors in the admission of testimony and also on al-
leged misconduct of counsel in argument, examined and held without substantial
merit. :

Opinion filed March 22, 1912,
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Appeal by defendant from a judgment of the District Court for
Richland County, Frank P. Allen, J., and from an order denying a
pew trial in an action to recover damages for an alleged liability.

Affirmed.

Engerud, Holt, & Frame, for appellant.

The retraction was full and fair, and, independently of the statute,
entitled to consideration in mitigation of damages. White v. Sun Pub.
Co. 164 Ind. 426, 73 N. E. 890; Taylor v. Hearst, 107 Cal. 262, 40
Pac. 392.

Wolfe & Schneller, for respondent.

The retraction published was not full and fair. Palmer v. Mahin,
57 C. C. A. 41, 120 Fed. 737; Gray v. Minnesota Tribune Co. 81
Minn. 333, 84 N. W. 113 ; Hotchkiss v. Oliphant, 2 Hill, 510.

Per CuriaM. Action to recover damages for libel, the complaint al-
lezing that defendant libeled plaintiff by publishing a defamatory ar-
ticle concerning him in its newspaper. The answer admits that it pub-
lished the article as alleged and that the same was false, but alleges
that it made a full and fair retraction within three days after its falsity
was discovered and that there was no malice in its publication. A ver-
dict was directed for plaintiff, leaving the assessment of damages to the
jury, which damages were assessed at $500. Judgment was entered on
the verdict and from such judgment and from an order denying defend-
ant’s motion for a new trial, defendant appeals.

Appellant urges several grounds for reversal, which will be briefly

noticed.
. Tt is first insisted that the court erred in granting plaintiff’s motion
for a directed verdict. At the request or suggestion of plaintiff’s coun-
tel the court eliminated from the consideration all damages except com-
pensatory damages for alleged injury to the reputation of the plaintiff
by the publication complained of. It is appellant’s contention that no
dzmages were recoverable because of the retraction. On the contrary
respondent contends, among other things, that the alleged retraction was
not a full and fair retraction, such as the statute, § 8889, Rev. Codes
1905, required. Said statute is as follows:

“Before any suit for libel can be brought against a newspaper, other
than a libel of or concerning a female, the party aggrieved must, at
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least three days before filing his complaint, serve notice on the publisher
of such newspaper at the principal office of its publication, specifying
the statement alleged to be false and defamatory, and then if on the
trial it appears that the article was published in good faith, and its fal-
sity was due to a misapprehension in regard to the facts, and a full and
fair retraction of the erroneous statement was published in the next
issue of the paper, or in the case of a daily paper within three days after
the mistake was brought to the attention of the publisher, in as con-
spicuous a place and type as the original article, the plaintiff will be en-
titled to recover only such damage as he can show he has sustained to
his property, business, trade, profession, or occupation. But if the libel
is against a candidate for office, the retraction must also be made edi-
torially, and, in the case of a daily paper, at least three days, and in
the case of a weekly paper, at least ten days, before the election.”
The libelous article as published was as follows:

“Blind Pigger’s Frightful Crime. Ran Amuck at Geneseo and Killed
One Man.

“Milnor, N. D., July 11. Martin Polaski, a blacksmith, who lived
at Geneseo, was killed by George Goolsby, a ruffian who was running a
blind pig at the Fourth of July celebration at Hamlin.

“Goolsby ran amuck, injuring several persons and fairly trampling
the life out of Polaski. The injured man was removed to his home, and
died yesterday from concussion of the brain. He leaves a wife and
large family almost penniless, as he had only been in the United States
two months.

“Goolsby is in jail at Forman, the county seat. Mob violence is
threatened.”

The alleged retraction was as follows:

“There was no Hamlin Crime.

“Sensational story from Milnor about an alleged killing at Hamlin
was unfounded—Goolsby’s hands not red with gore. In the Forum July
11, there was an article under a Milnor date line, to the effect that
Martin Polaski, a blacksmith, had been killed at a Fourth of July
celebration at Hamlin, Sargent county, by George Goolsby. It was fur-
ther claimed that Goolsby was running a blind pig at Hamlin that day.
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“It is now asserted that there was no murder, that Polaski is not
dead, nor did he leave a wife and children penniless, that Goolsby was
not a ruffian, did not run a blind pig, and never was in jail at Forman.

“The only foundation for the story appears to be that Goolsby did
have a fight with a man at Hamlin, was arrested at his home in Lidger-
wood, taken to Forman for trial, and fined $20. The Lidgerwood
Broadaxe, has the following:

“ ‘Goolsby attacked and beat up a man at the Fourth of July cele-
bration at Hamlin. Last Friday Sheriff Jackman arrested Goolsby
here; on Saturday he was tried at Forman and fined $20 for assault.
The man he beat up is reported to be able to be at work again in his
shop. There must be a yellow journalist in the woods around Milnor.’

“The sensational story put Mr. Goolsby in the limelight in a manner
that he does not desire, and the Forum regrets that it, in any way, as-
sisted in giving wider publicity to the unfounded rumor.”

We fully agree with respondent’s counsel that the so-called retrac-
tion fell far short of a compliance with the statute above quoted. Such
retraction was made after plaintiff, through his counsel, wrote defend-
ant, calling attention to the libel as published and asserting its falsity
and that there was no foundation for any single fact stated in it, and
demanding an immediate retraction as provided by law, which letter,
among other things, stated: “The article is absolutely false in every
particular. It is libelous on the very face of it. There is no founda-
tion in truth for any single fact stated in it. . . . Mr. Goolsby is
not a “blind pigger.” He did not run amuck. No one was killed.
Polaski was alive and well yesterday. Goolsby is not a rufian. He
did not run a blind pig at the Fourth of July celebration at Hamlin.
He never was in’jail at Forman. No mob violence was threatened
him.”

Under the facts it is entirely clear that such retraction was wholly in-
sufficient under the statute. Palmer v. Mahin, 57 C. C. A. 41, 120 Fed.
737; Gray v. Minnesota Tribune Co. 81 Minn. 333, 84 N. W. 113;
Hotchkiss v. Oliphant, 2 Hill, 510. It was not error, therefore, to direct
the verdict.

We have examined the instructions complained of and find no error

therein. The charge as a whole stated the law correctly. Certain other
23 N. D.—3.
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assignments of error are predicated upon the alleged improper admis-
sion of certain evidence and upon alleged improper remarks made in
argument by plaintiff’s counsel. We have considered these assignments
and deem them devoid of merit. The record discloses no prejudicial
error, and the judgment and order appealed from are accordingly
affirmed.

HEISZLER v. BEDDOW.
(135 N. W. 660.)

Evidence — admissibility under general denial in action for conversion of
money.
1. Under a general denial in an action for the conversion of money alleged
to have been given to the defendant to be applied in payment of a debt to a
third party, defendant may put the plaintiff to proof of the allegations of his
complaint, and may himself show that the money was really received in payment
of a debt due to him from the plaintiff. Such evidence, however, may not be
introduced merely for the purpose of proving & counterclaim or obtaining an
affirmative judgment.
Appeal — absence of statement of case — effect.
2. Where there is, in the record, no settled statement of the case from =
" perusal of which the court can be advised as to the nature of the evidence,
and under what conditions it was admitted and introduced, the supreme court
will not reverse a judgment because, upon a certain state of facts not disclosed
by the record, the instruction might be incorrect.

Opinion filed March 25, 1912.

Appeal from the District Court of La Moure county; Goss, J.

Action for the wrongful conversion of money. Verdict and judg-
ment for the plaintiff. Defendant appeals.

Affirmed.

Davis & Warren, for appellant.

Defendant could show under his general denial that plaintiff never
had a cause of action. Hogen v. Klabo, 13 N. D. 319, 100 N. W. 847 :
Phenix Mut. L. Ins. Co. v. Walrath, 53 Wis. 669, 10 N. W. 151;
Bliss, Code Pl § 327; 1 Enc. Pl & Pr. 817, 819; Sodini v. Gaber,
101 Minn, 155, 111 N. W. 962; 31 Cye. 680, 681,
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The court, whether requested or not, should correctly and fully
charge the jury on every point material to the decision of the case on
which there is evidence. 11 Ene. Pl. & Pr. 159; Judson v. Winsted,
80 Conn. 384, 15 L.R.A.(N.S.) 91, 68 Atl. 999; Moline Plow Co. v.
Gilbert, 3 Dak. 239, 15 N. W. 1; Ferris v. Marshall, 1 Neb. (Unof.)
377, 96 N. W. 602.

M. C. Lasell, for respondent.

The judgment roll is the only matter before the court. First Nat.
Bank v. McGuire, 12 S. D. 226, 47 L.R.A. 413, 76 Am. St. Rep.
598, 80 N. W. 1074; 23 Cyec. 622.

Brucg, J. This action, when stripped of all confusing details, is an
action for the conversion of the sum of $1,025, alleged by the plaintiff,
Nettie Heiszler, to have been paid by her to one W. E. Beddow, de-
ceased (the administratrix of whose estate is made a party defendant
herein), for the purpose of being applied towards the payment of a cer-
tain mortgage note. The answer is in effect a general denial. The
court instructed the jury that “the only issue to be decided is as to
whether the plaintiff, when she paid the said sum of $1,025 to the de-
ceased, directed that it should be applied to the payment of said note,”
and that “the verdict of the jury must be for the full amount sued for,
or for nothing.” He also instructed the jury that “all evidence in this
case relative to whether or not there was a lease between the plaintiff
and her then husband, and this defendant, and all the evidence of finan-
cial transactions by the plaintiff with other persons, has been received
solely for the purpose of aiding you in determining the relationship of
the parties in a business way to each other, the credibility of the par-
ties, and as bearing upon whether the plaintiff, at the time of the pay-
ment of said money, directed the application thereof to be made by the
defendant upon the note and mortgage aforesaid.” A verdict and judg-
ment was returned and entered for the plaintiff for the full amount,
and defendant appeals.

In appellant’s abstract, and in the form of an exception to one of the
instructions of the court, there is a claim by defendant’s counsel “that
at least the sum of $140 has been paid on the note, inasmuch as certain
testimony is in the case relative to the authorization by the defendant
of the payment of that amount by the bank of Caledonia,” and in an-
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other exception is found the statement that “there was a contract of hir-
ing between the plaintiff and her then husband and the defendant in
the spring of 1905, whereby the plaintiff and her husband farmed cer-
tain land of the defendant, and for their services were to receive a
portion of the crop produced upon said land, which portion should be
delivered to the defendant in an elevator at Berlin, but the plaintiff
and her husband should care for and preserve said crops until divided
and delivered, and until such time title, ownership, and right to posses-
sion of the whole should remain in the defendant; that such crops were
never divided, nor delivered to the defendant, and that plaintiff, with-
out the knowledge and consent of the defendant, sold and otherwise
disposed of said crops and converted the proceeds to her own posses-
sion, and that said payment of $1,025 to the defendant by the plain-
tiff was part of the proceeds as received from said crops.” It is also
alleged in the abstract and brief of defendant that there was proof of
these facts. There is to be found in the record, however, no statement
of the case, and no abstract or review of the testimony, the appeal being
taken upon the judgment roll alone.

There can be no question that under the plea of a general denial, the
plaintiff may be put to strict proof of the allegations of his complaint,
and that under such plea the defendant may show that the contract sued
upon did not exist, or that the money in controversy was paid and re-
ceived under a different contract. Anderson Mercantile Co. v. Ander-
son, 22 N. D. 441. If, therefore, competent evidence was offered tend-
ing to show that the $1,025 paid to the deceased was not paid to him to
apply upon said note, but was merely a payment of money derived as his
share of crops raised upon the lands leased by him, such evidence would
have been admissible. It would have been admissible, however, not for
the purpose of establishing a counterclaim, but for the purpose of show-
ing that the contract sued upon did not, in fact, exist, or that the money
claimed to have been converted was not paid to the defendant for the
purpose claimed. Anderson Mercantile Co. v. Anderson, 22 N. D. 441.
Under a general denial, however, a counterclaim cannot be proved. The
court, therefore, did not err in instructing the jury that the only issue
before them was as to whether the $1,025 was directed to be paid upon
the note, and that their verdict must be for the full amount sued upon
or for nothing. Defendants asked for no specific instructions. They
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seem to have been satisfied with excepting to those that were given.
Even if the making of the lease was proved and the $1,025 was proved
to have been paid out of the crops, the question would still have re-
mained as to whether the money received by the deceased was received
by him to be applied upon the notes, or received by him for some other
purpose. The court so instructed, and the issue was squarely presented
to the jury. Neither in the printed abstract nor in the record itself is
there to be found any statement of the case or record or summary of
the evidence. Without such matter before us, we are totally unable to
determine whether the instructions were based upon the evidence and
the proof or not. We are also unable to determine whether the evidence
offered as to the lease and the proceeds of the crops, and as to the $140
alleged to have been paid by the bank of Caledonia, was offered in such
a way as to have been admissible for any other purpose than that out-
lined in the instruction of the court, or, if admissible, whether it was
in any way conclusive or worthy of credence. Strictly speaking, also,
the instructions and the exceptions thereto are not before us for review.
We have therefore no choice but to affirm the judgment of the court
below.

Goss, J., having presided at the trial in the court below, did not par-
ticipate.

SMITH v. HOFF.
(185 N. W. 772.)

When deed with contract to reconvey will be deemed a mortgage.

1. Where a conveyance of land is accompanied by an instrument of de-
feasance providing for the reconveyance of the property on the payment of a
debt or performance of some other act intended to be secured thereby, the two
instruments may in case of doubt be taken together and held to constitute a

mortgage.

Note.—As to when a deed with a contract to reconvey will be deemed a mortgage,
see note in 3 L. ed. (U. 8.) 321.

When and how an absolute deed may be proved to be a mortgage generally, see
notes in 17 Am. Dec. 300, 4 Am. St. Rep. 707.

As to whether a deed absolute on its face, but intended as a mortgage, conveys
the legal title, see note in 11 L.R.A.(N.8.) 209.
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Parol evidence to show that deed was intended as mortgage.

2. For the purpose of reducing a deed, absolute and unconditional in its terms,
to the character of a mortgage, it is not always immaterial whether the con
tract which constitutes the defeasance be incorporated in the same instrument;
and if a deed absolute is given, and at the same time a separate defeasance is
executed, parol evidence is admissible to connect the two writings and to show
that they were parts of the same transaction, and that the whole amounted to
and was intended to be a mortgage.

Deed with contract to reconvey as mortgage.

3. When the grantor in a deed absolute at the same time takes back from the
grantee a written contract giving the former a certain length of time in which
to redeem the premises by paying the amount of the debt or consideration for
the debt, and binding the latter to reconvey on such redemption, the two papers
will generally be held to constitute a mortgage, and the effect of the trans-
action is not altered by the fact that the contract specifically limits the time
for redemption and makes time an essential element in the right to redeem. But
if the contract leaves it entirely optional with the grantor to redeem or not, and
does not bind him to effect a redemption according to the agreement, it is
rather to be held a conditional sale than a mortgage.

Parol evidence to show that deed is intended as mortgage — weight and
sufficiency of.

4. Where a conveyance is made in fee with a covenant of warranty, and there
is no defeasance either in the conveyance or in a collateral paper, the parol
evidence by which it is attempted to show that the deed was intended to secure
a debt and operate only as a mortgage must be clear, unequivocal, and convinc-
ing, or the presumption that the instrument is what it purports to be must
prevail.  Where, however, there is a conveyance by deed and a defeasance in
a collateral paper, or a contract for resale, and the evidence leaves it in doubt
whether the transaction was intended as a conditional sale or as a mortgage,
no such rule of strict proof applies, and the transaction will generally be
treated as a mortgage.

Transaction as mortgage or sale with right to repurchase.

5. When it is admitted or shown by separate written instrument that the
transaction is not an unconditional sale as the deed imports, but either a mort-
gage or a sale with right to repurchase, the court, in the interest of complete
justice, is inclined to construe the transaction as a mortgage; and on the
question whether, in such case a mortgage or conditional sale was intended,
any substantial doubt as to the intention will be resolved in favor of the con-
struction that the conveyance is a security for a debt.

Foreclosure sale — assignment of sheriff’s certificate — agreement by as-
signee to reconvey to original debtor.
6. These considerations apply in cases where a third party, at the solicitation
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of a debtor, takes an assignment of the sheriff’s certificates given upon a fore-
closure sale, and as a part of the same transaction gives back to the original
debtor an agreement to resell and reconvey for the amount of money paid for
such certificates, and obligating the said debtor to purchase the land and pay
the said amount therefor.

Opinion filed March 25, 1912.

Appeal from the District Court of Ward county; Goss, J.

Action to determine adverse claims to land and quiet title thereto.
Judgment for defendant. Plaintiff appeals.

Affirmed.

Palda, Aaker, Green, & Kelso, for appellant.

Evidence was wholly insufficient to sustain the claim that the trans-
action between plaintiff and defendant was that of a loan of money,
with the sheriff’s certificates and the contracts, Exhibit “1,” as security
thercfor. 27 Cyec. 1025, and note; Jasper v. Hazen, 4 N. D. 1, 23
L.R.A. 58, 58 N. W. 454; Forester v. Van Auken, 12 N. D. 175, 96
N. W. 301; Little v. Braun, 11 N. D. 410, 92 N. W. 800; McGuin v.
Lee, 10 N. D. 160, 86 N. W. 714.

Time being expressly declared of the essence of the contract, de-
fault, followed by notice of cancelation, extinguished all rights of the
defendant. Fargusson v. Talcott, 7 N. D. 183, 73 N. W. 207 ; Martin-
son v. Regan, 18 N. D. 467, 123 N. W. 285.

Defendant, having failed to redeem, was barred of all rights in the
property after March 9, 1908. Southard v. Pope, 9 B. Mon. 261;
Turpie v. Lowe, 158 Ind. 314, 92 Am. St. Rep. 310, 62 N. E. 484;
Bigler v. Jack, 114 Iowa, 667, 87 N. W. 700; Russell v. Finn, 110
Towa, 301, 81 N. W. 589.

Scott Rezx, for respondent.

When it is doubtful whether the transaction is a mortgage or a con-
ditional sale, it will generally be treated as a mortgage. Jones, Mortg.
§ 279, note 205; Kelley v. Leachman, 3 Idaho, 392, 29 Pac. 849;
Jeffery v. Hursh, 58 Mich. 246, 25 N. W. 176, 27 N. W. 7; Heaton v.
Darling, 66 Minn. 262, 68 N. W. 1087; 27 Cyc. 979, 998, cases cited,
notes 10-12; Wilson v. McWilliams, 16 S. D. 96, 91 N. W. 453;
Duerden v. Solomon, 33 Utah, 468, 94 Pac. 978; Jones v. Gillett,
142 Iowa, 506, 118 N. W. 314, 121 N. W. 5; Raski v. Wise, 56 Or.
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72, 107 Pac. 984; Keithley v. Wood, 151 Ill. 566, 42 Am. St. Rep.
265, 38 N. E. 149; Halbert v. Turner, 233 Ill. 531, 84 N. E. 704;
Hull v. Burr, 58 Fla. 432, 50 So. 754 ; Smith v. Jensen, 16 N. D. 408,
114 N. W. 306; Niggeler v. Maurin, 34 Minn. 118, 24 N. W. 369;
King v. McCarthy, 50 Minn. 222, 52 N. W. 648; Clark v. Landon. 90
Mich. 83, 51 N. W. 357.

Bruce, J. This is an action to determine adverse claims to certain
tracts of land in the city of Minot and the village of Palermo, and to
quiet the title thereto. It appears from the evidence that on June 5,
1903, the defendant, John C. Hoff, was the owner of the real estate in
controversy, and on that date mortgaged the said property to the Minot
National Bank for the sum of $1,000. On July 15, 1905, the mort-
gage having been foreclosed, the premises were sold by the sheriff to
the bank for the aggregate sum of $1,465.62. Later, and on December
1, 1905, one Swords, as receiver, and for and on behalf of said bank,
purchased a sheriff’s certificate issued upon a judgment sale of a por-
tion of the premises for the sum of $487.51. On March 9, 1907,
Swords, as such receiver, sold and assigned both of these certificates to
the plaintiff and appellant, James L. Smith, for the sum of $2,500, and
on March 22, 1907, sheriff’s deeds were issued to Smith. On March 9.
1907, and a short time before the issuance of the sheriff’s deeds, but
on the same day and immediately after the assignment to him of the
certificates the plaintiff entered into a contract with the defendant, Hoff,
in words and figures as follows: “For and in consideration of the sum
of $2,500 to be paid as hereinafter agreed, and on the faithful perform-
ance of the covenants, conditions, and agreements hereinafter expressed
on the part of the party of the second part to be performed, kept, and
fulfilled (the performance of each and every of said covenants, agrec-
ments, and conditions, as well as the payment of said money, being
hereby expressly declared a condition precedent and of the essence of
this contract) the party of the first part (the plaintiff) agrees to sell
to the party of the second part the land in question. And the party
of the second part hereby covenants and agrees to purchase of the party
of the first part, the above-described land and premises, and to pay
therefor the sum of $2,500. . . . And the party of the second part,
for himself and his heirs, executors, administrators, and assigns, cove-
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nants and agrees with the party of the first part, his heirs, and assigns,
that should default be made in the payment or in any of the payments
of the principal or interest, aforesaid, at the time or any other times
above specified for the payment thereof, or in case the party of the sec-
ond part fail to pay the taxes, etc., this agreement at the option of the
party of the first part shall be null and void, and all payments that
shall have been made under this agreement, and the land and all the
buildings and improvements thereof, shall be and forever remain the
absolute property of the party of the first part; . . . it being ex-
pressly understood and agreed that time is of the essence of this con-
tract, . . . and it is mutually covenanted and agreed that in case
default shall be made on the part of the party of the first part in any of
the covenants and agreements herein contained to be performed by him,
and the party of the first part shall see fit to declare this contract null
and void by reason thereof, such declaration may be made by notice from
the party of the first part served upon the party of the second part as
provided by law,” ete. This contract was signed by the plaintiff, Smith,
and by the defendant, Hoff. It is also fairly well established by the
evidence, though there is a conflict upon this point, that at about the
same time Hoff paid to Swords the difference between the $2,500 and
the amount due to the bank on the sheriff’s certificates. No notes,
however, or other evidence of indebtedness, were given to Smith in this
transaction, and defendant has never paid anything to the plaintiff on
the contract and never paid any taxes on the real property, and was
wholly in default on the 16th day of March, 1908. On that date the
plaintiff served on defendant a notice of cancelation of the contract
under the statute, and this notice fixed the 18th day of April, 1908,
as the day on which the contract would terminate. On April 18, 1908,
defendant caused a notice to be served upon the plaintiff to the effect
that he had deposited in the Farmers & Merchants’ State Bank at
Palermo the sum of $2,451.27 to meet the payments due, and had in-
structed the said bank to pay over the said money upon the receipt of
a good and sufficient warranty deed. The evidence, however, shows that
no such money was ever actually paid to the bank, nor is there any
proof of any further effort tuwards performance of the contract on the
part of the defendant, nor any other assertion of title to the property
until the commencement of the action at bar, which was on April 28,
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1908. The defendant, however, was in the possession of the land both
on March 9, 1907, and at the time of the trial.

In his answer to this action defendant asked to have it decreed “that
the plaintiff had no right, title, or interest or estate in the premises
involved, save and excepting a mortgage therein; that such mortgage
can only be foreclosed in the manner prescribed by law, and that the
defendant be adjudged entitled to redeem from such foreclosure at
any time within one year from the day of such foreclosure sale. The
claim of plaintiff in the action, in short, was that he bought the certifi-
cate of sale outright from the receiver, Swords; that he gave the
defendant a contract of sale, to reconvey upon the latter performing the
conditions of the contract on or before March 9, 1908; that the de-
fendant defaulted in these conditions; that plaintiff gave due notice
of the termination of the agreement, and that such notice and such de-
fault operated to extinguish all interest or right of the defendant in
the property. The defendant claimed, on the other hand, that the
assigning of the sheriff’s certificates from the receiver of the bank to
the plaintiff, Smith, and the subsequent issuance of the sheriff’s deeds
thereunder to the plaintiff, and the execution of the contract between
the plaintiff and the defendant, constituted one transaction between
plaintiff and defendant, in the nature of a loan of money, with the
legal title under the sheriff’s deeds and the said certificates held by
plaintiff as security only for the repayment of the $2,500 loan. The
trial court found and decreed that plaintiff had no right, title, estate,
or interest except that of an equitable mortgagee in the sum of $3,267.-
50, and from this judgment plaintiff appeals.

The question for determination is whether at the time the appellant
purchased the certificates from the receiver of the bank he did so as
the agent of the respondent, Hoff, loaning to him, at the time, the
$2,500 necessary to pay the original mortgage and judgment debts,
and to take up the certificates of sale and taking the certificates and
sheriff’s deeds in his own name as security for such advances. In other
words, whether the certificates of sale which were assigned to Smith,
and the sheriff’s deeds, which were afterwards obtained, conmstituted
an equitable mortgage.

It seems to be well established that if a conveyance is made in fee
with a covenant of warranty, and there is no defeasance either in the
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conveyance or in a collateral paper, the parol evidence by which it is
attempted to show that the deed was intended to secure a debt and
operate only as a mortgage must be clear, unequivocal, and convincing,
or the presumption that the instrument is what it purports to be must
prevail. Coyle v. Davis, 116 U. S. 108, 29 L. ed. 583, 6 Sup. Ct.
Rep. 314; Cadman v. Peter, 118 U. S. 73, 30 L. ed. 78, 6 Sup. Ct.
Rep. 957; Jasper v. Hazen, 4 N. D. 1, 23 L.R.A. 58, 58 N. W. 454;
Smith v. Jensen, 16 N. D. 408, 114 N. W. 306. The rule, however,
appears to be different where there is a conveyance by deed and a defea-
sance in a collateral paper or a contract for resale, and the evidence
leaves it in doubt whether the transaction was intended as a conditional
sale or as a mortgage. In such case the transaction will, as a general
rule, be treated as a mortgage. “The character of the deed,” says the su-
preme court of Alabama in Cosby v. Buchanan, 81 Ala. 574, 1 So.
898, “must be determined by the intention of the parties clearly and
satisfactorily proved. When it is absolute, and only parol evidence is
relied on, the party affirming that the conveyance was intended as a
security for a debt must show that such was the intention by clear and
convincing evidence. But when it is admitted or shown by separate
written instruments that the transaction is not an unconditional sale
as the deed imports, but either a mortgage or a sale with right to re-
purchase, the court, in the interest of complete justice, is inclined to
construe the transaction as a mortgage, and on the question whether in
such case a mortgage or conditional sale was 1ntended, the same degree
of proof is not requisite. Any doubt as to the intention will be re-
solved in favor of the construction that the conveyance is a security
for a debt.” This rule and exception seems to be abundantly borne
out by the authorities. See Mitchell v. Wellman, 80 Ala. 16; Turner
v. Wilkinson, 72 Ala. 361; McNeill v. Norsworthy, 39 Ala. 156; Rus-
sell v. Southard, 12 How. 145, 13 L. ed. 929; O’Neill v. Capelle, 62
Mo. 202; Keithley v. Wood, 151 Ill. 566, 42 Am. St. Rep. 265, 38
N. E. 149; Rose v. Gandy, 137 Ala. 329, 34 So. 239; Smith v. Jen-
sen, 16 N. D. 408, 114 N. W. 306; Duerden v. Solomon, 33 Utah,
468, 94 Pac. 978, 980; Wilson v. McWilliams, 16 S. D. 96, 91 N.
W. 453; Jones, Mortg. § 279; Trucks v. Lindsey, 18 Towa, 504 ; Rock-
well v. Humphrey, 37 Wis. 412, 15 N. W. 394; Snavely v. Pickle,
29 Gratt. 27. Much, of course, depends upon the nature of the con-
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tract to reconvey, and as to whether it expressed a conditional sale, a
purchase which is optional with the grantee, or whether it is obligatory
upon such grantee. See 27 Cyc. p. 999 ; Haynie v. Robertson, 58 Ala.
37.

In the case at bar the contract of sale was clearly not what might be
termed a contract for a conditional sale. In it Hoff agreed to purchase,
and if the land had decreased in value, could have been compelled to
purchase. Nor is it necessary that in order to constitute a mortgage
the transaction should be contained in one and the same document.
“Where a deed of land absolute and unconditional on its face,” says
Mr. Henry Black, in 27 Cyc. 994, “is accompanied by an instrument of
defeasance providing for the reconveyance of the property to the grantor
or the revesting of title in him on his paying a debt or performing some
other act intended to be secured thereby, the two instruments will be
taken together and held to constitute a mortgage. At the same time
an instrument of defeasance executed by the grantee in an absolute
deed contemporaneously with the latter for reconveyance to the grantor
on his paying a sum of money does not always make the transaction a
mortgage. Its character depends on the inquiry whether the contract
is a security for the repayment of money. If so it is a mortgage;
otherwise it may be a conditional sale. . . . For the purpose of
reducing a deed, absolute and unconditional in its terms, to the charac-
ter of a mortgage, it is entirely immaterial whether the contract which
constitutes the defeasance be incorporated in the same instrument or
in a separate instrument contemporaneously executed. And when a
deed absolute is given, and at the same time a separate defeasance is
executed, parol evidence is admissible to connect the two writings, and
to show that they were parts of the same transaction, and that the whole
amounted to and was intended to be a mortgage. . . . When the
grantor in an absolute deed, at the same time takes back from the
grantee a written contract giving the former a certain length of time
in which to redeem the premises by paying the amount of the debt or
consideration for the deed, and binding the latter to reconvey on such
redemption, the two papers constitute a mortgage. And the effect of
the transaction is not altered by the fact that the contract specifically
limits the time for redemption, and makes the time an essential element
in the right to redeem. But if the contract leaves it entirely optional
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with the grantor to redeem or not, and does not bind him to effect a
redemption according to the agreement, it is rather to be held a con-
ditional sale than a mortgage.”” The courts indeed seem to make a
radical distinction between the cases in which a deed which is absolute
upon its face is sought to be shown to be a mortgage by oral proof
merely, and those cases in which there is a contract to reconvey as well
as the original deed. Where there is a deed and a contract to reconvey,
and oral evidence has been introduced tending to show that the trans-
action was one of security, and leaving upon the mind a well-founded
‘doubt as to the nature of the transaction, then courts of equity incline
to construe the transaction as a mortgage. Gassert v. Bogk, 7 Mont.
585, 1 L.R.A. 240, 19 Pac. 281; Wilson v. McWilliams, 16 S. D. 96,
91 N. W. 453, and cases therein and before cited.

We are not prepared to say, with counsel for the respondent, that
the evidence clearly shows that the transaction was in the nature of a
loan. We do hold, however, that there is evidence strongly tending
towards this conclusion, and, as we have before stated, we understand
the law to be that where a contract of sale is given back which obli-
gates the purchaser to buy and which is not conditional in its nature,
the presumption is not merely that such a transaction constitutes a
mortgage, but that the courts of equity will incline strongly to that
view. There is no material dispute in the evidence except that fur-
nished by the bankruptey proceedings, that the property sold or mort-
gaged was worth two or three times the amount of the debt. The wit-
ness William Olson states that the value of the land at Palermo was
$3.000, while that of the witness Lewis is to the effect that the land
at Minot was worth from $3,500 to $4,500. A. A. Robinson testifies
that the Minot property was worth from $3,500 to $4,000, and John
Ehr places the value from $3,500 to $3,800. While mere discrepancy
in the consideration is conclusive, it is a matter which will be consid-
ered by the courts. It seems strange indeed, that if the transaction
was originally intended to be anything else but a loan, that the appel-
lant Smith should have agreed on the same day that he purchased it,
to resell it for the identical amount paid, and this in a contract which
was not in its form a conditional sale, but one which obligated the de-
fendant to buy. Appellant admits that he never saw the Palermo
property; that he had no idea of its value, and that he had no use
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for any of the property, and the witness Johnson states that he told
Smith that “he did not need to be scared of taking that investment,
loan, or whatever I called it, because if Hoff did not pay him I con-
sidered the property good enough for the money.” He also stated that
Smith asked him if he thought that “if Hoff did not pay him he could
get his money out of the property.”” There can be no doubt from the
testimony that Swords extended the original loan and refrained from
taking the sheriff’s deeds in order that Hoff might have a chance to
redeem, and that Swords was anxious that Hoff should have such op-
portunity. It is also undisputed that the land contract called for the
same amount of interest as the original mortgage and the sheriff’s cer-
tificate. It is true that both Smith and Swords testify that Smith stated
that he would not lend the money to Hoff to take up the loan, but it is
also true that on cross-examination Smith testified that the contract
was made “through the consideration, I suppose, of Mr. Swords to
Mr. Hoff, to give him a chance if he wanted the property at the end
of a year, . . . for the purpose of accommodating Mr. Hoff and
give him a chance to get the property back on payment of the amount
of money.” We believe, in short, that if the transaction had been com-
prised in a deed from Hoff to Smith alone, and it had been sought to
declare that deed a mortgage, that the evidence would hardly justify
such action, as in that case under the authorities, the proof required
would have to be clear, consistent, unequivocal, satisfactory, and con-
vincing; but that, the transaction being in the nature and form of a
deed to the appellant, or an assignment of the certificates, which amounts
to the same thing, and a contract from the appellant to reconvey, which
contract bound the respondent to pay and was not conditional or op-
tional in its nature, that under the authorities the evidence is sufficiently
confusing and conflicting to put in operation the equitable rule which
applies in such cases, that “where there is a deed and a contract to
reconvey, and oral evidence has been introduced tending to show that
the transaction was one of security, and leaving upon the mind a well-
founded doubt as to the nature of the transaction, courts of equity will
incline to construe the transaction as a mortgage.”” Nor do we think
that the fact that Mr. Schull, respondent’s attorney, seems to have
labored at one time under the impression that the transaction consti-
tuted a sale, and gave notice of a deposit of the money under the pro-
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visions of art. 3, chap. 30, of the Code of Civil Procedure, and in re-
sponse to a notice from the appellant requiring such payment under
the contract, in any way changed the nature of the transaction. The
doctrine that ‘“‘once a mortgage always a mortgage” would still apply.
A transaction which was originally a mortgage cannot be converted
into a sale by reason alone of a mutual mistake of the parties. See
Jones, Mortg. 6th ed. § 340; Clambey v. Copeland, 52 Wash. 580, 100
Pac. 1031; Wells v. Geyer, 12 N. D. 316, 96 N. W, 289.

It is undisputed that the mortgages to the bank having been fore-
closed, the premises were sold by the sheriff to said bank on July 15,
1905, and that later, and on December 1, 1905, the receiver of the
bank purchased a sheriff’s certificate of sale on another judgment for
the sum of $87.51, so that on March 9, 1907, there was owing to the
bank about the sum of $2,586.69. The witness Swords testifies that
he did not immediately get a sheriff’s deed, because he did not want
the property. His business was to collect money, not to get property;
that he had been working with Hoff for some time prior to March 9,
1907, to collect his money ; that he was instrumental in bringing about
the transaction between Hoff and Smith on the 9th day of March,
1907 ; that Mr. Hoff said he could not pay any of it, or words to that
effect, “and he wanted me to borrow some money, try and get him some
money, and I did try, and I don’t know how I learned that Louis Smith
had money, but I wanted to get the money of Louis, and he said he had a
deal or two with Hoff, and he would not have anything to do with
him, and he would not loan him money; and I said, ‘I will sell it to
you. I don’t want the stuff; I want the bank’s money,” and he said
he would take it; that the amount paid the bank was $2,586.69.” I
was trying to get the bank’s money, and I was having a good deal of
trouble to get it. I tried to borrow the money of Mr. Smith, and he
would not loan it to Mr. Hoff, and I said, ‘Louis, I will assign you
my rights, all I want is my money.” I think I had given him the
records properly, so I had no desire to hurt anybody. I said, ‘Give
him a contract to repurchase within a year,” and he said he would.
and the contract was then executed. I do remember telling Mr. Hoff:
‘You are not dealing with me. You have a year in which to purchase
this property. Now hustle arouni and get the money.” I remember
that I did not want any advantage of anybody. I was extending a
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favor to Mr. Hoff by so doing. I desired to be strictly honest in the
transaction, and tried to do what was right. The bank got the money
at the time this contract was made, at the time of the assignment of
the sheriff’s certificates.”

Mr. Smith testifies: “I never had any talk with Mr. Hoff prior to
the execution of this contract of sale in regard to this property at all.
I paid Mr. Swords the amount he demanded for the assignment of the
certificates. In the purchase of this property I did not have any nego-
tiations with Hoff himself at any time, but with Mr. Swords. My
understanding was that Mr. Swords was to give me the title he had,
the sheriff’s deeds, and give Mr. Hoff a contract to purchase at the
end of a year, provided he paid the interest and taxes and principal
on or before March 9th. I was to give him a contract for deed for
$2,500 on these conditions. Nothing was said to me that this was to
be a mortgage, and not a complete title. I never talked with Mr. Hoff
about it. I paid Mr. Swords $2,500 for the assignment of these cer-
tificates. I might have been negotiating with Mr. Swords for two
weeks. I remember I refused to loan any money on the property at
that time. It was along, as I said before it might be along, about two
weeks before I finally bought the property from Mr. Swords. I be-
lieve Mr. Swords was in possession of both properties, I don’t know.
I mean Mr. Hoff was in possession of the Minot property, and I don’t
think the Palermo property was in the possession of anybody. I was
afraid to make the loan, because I was afraid possibly the property
was not worth it. Q. You were willing to buy it? A. When you loan
money, property must be worth more. Q. And you were willing to
sell it back? A. When you loan money shouldn’t the property be worth
more than the amount you loan, in case you loan money? Q. Yet you
were willing to sell it right back at the price you paid for it? A. Well,
according to the contract, I was willing to go by the contract. Q. How
did you happen to make that contract, Mr. Smith? A. It was through
Mr. Swords, through the consideration, I suppose, of Mr. Swords to
Mr. Hoff to give him a chance if he wanted the property at the end of
the year. It seems to me it was for the purpose of accommodating Mr.
Hoff and give him a chance to get the property back on payment of
the amount of money.” Smith also admits that he had no particular
use for the property at the time.
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Mr. Hoff testifies: “He (Swords) wanted to know where I could
get the money, and I couldn’t say, and he gave me a little time on
it. Finally he says: “I got to have it, but he was satisfied when I took
it up and fixed it up all right. He figured it up, and I told him I
will try to get that money. I was told by George Swords that he knew
a fellow that had the money. It was about fourteen days before we
made out the papers. Mr. Smith was to let me have about $2,500,
pretty close to $2,700 was due to Swords. I was in Swords’ office on
the 9th day of March, 1907. I found there Swords and his typewriter,
and someone else, I don’t remember. I signed the mortgage for the
money, for $2,500. My wife also signed the instrument. It was
understood that it was a mortgage deed the same as was signed to the
other bank that time that we got the money at that bank. Mr. Swords
said it was a mortgage. He said the paper was to secure the $2,500.”
His testimony clearly points to a mortgage transaction. He says that
he paid to the receiver of the bank the balance between the amount due
under the former mortgage and the $2,500 paid by Smith. There can
be no question that after the foreclosure sale the period of redemption
was deemed to be extended. Hoff testifies that about fourteen days or
three weeks before the papers were made out he had a conversation with
Smith, and Smith said that “it would be all right to let me have that
woney for that security, including the property here and the other
8 acres at Palermo, and I could have my chance to buy it back at any
time I wanted to, simply over a year, because he did not want to let
me have it then for 12 per cent and 12 per cent I thought was steep,
and he said I could pay it back sooner, but I asked him if it was all
right, and so he said.” He testified that the matter was always talked
of as a loan. He says he did not sign a note, “nothing but the mort-
gage deed as security.” Much of the confusion in the testimony is
probably due to an effort on the part of the counsel for respondent to
prove a stronger case than he really had, and the mere fact that the
witnesses refused to conform their testimony to his theory casts no
discredit upon their veracity. It is true, in fact, that there was an
attempt on the part of attorneys for the respondent to prove that at
the time of the transaction in question Hoff and his wife actually gave
to Smith a deed of the premises, and that after the receipt of such
deed, Smith and Hoff executed the land contract in controversy, and

23 N. D.—4.
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that the giving of this separate deed is hardly supported by the evi-
dence, and that the evidence is conflicting in regard thereto. It seems
to us quite clear, however, that counsel had in their mind the giving
of this deed, and that Hoff did not have any recollection of it, and, as
a matter of fact, the giving of the deed was immaterial, as the sheriff’s
certificate and the subsequently acquired sheriff’s deed were sufficient.
It seems quite plain to us that when asked about this deed Hoff had in
mind the land contract which he signed, and this is quite easily ex-
plainable by the fact that in such cases usually two copies are made
out, one of which is retained by each party. Hoff certainly signed the
copy that was retained by Smith. It is quite easy to understand how
he testified that he gave Smith a deed or mortgage at the time the land
contract was handed to him.

He testifies:

Q. What took place when you got to Mr. Swords’ office ¥

A. Well, Swords handed us the paper we should sign for that money
I borrowed for to pay up the papers as was against the property up
to the bank, and to Kulass, which have been talked about.

Q. At that time, Mr. Hoff, did you sign Exhibit 1, being the con-
tract ¢
Yes, sir.
What other papers dld you sign at that time?
Well, I signed the mortgage for the money.
You signed a mortgage at that time
Yes, sir.
For how much money §
$2,500.
. Now, Mr. Hoff, I will ask if you did not sign a deed or mort-
gage upon the land involved in this action to James L. Smith upon the
9th day of March, 1907, at the time you signed the contract, Exhibit
1¢

A. Yes, sir; yes, I did, sure.

Q. Was that deed or mortgage given by you at the time to secure
the payment of the $2,500%

A. Yes, that was the only reason I got the $2,500.

Q. In your direct examination I asked you about a certain mort-

eProPOPOP



SMITH v. HOFF 51

gage or deed which you and Mrs. Hoff signed in favor of James L.
Smith on the 9th day of March, 1907. I will ask you now if you are
able to state whether or not that was an instrument commonly known
as a deed or mortgage?

A. If T knew it was a deed or mortgage ¢

Q. I don’t want you to tell what it was meant for, or anything of
that kind. I want to know what kind of a paper it was, a deed or
mortgage. State if you know ¢
No, sir.
You don’t know what it was called, now{
. A mortgage deed it was called to me
What called it that?
Swords.
. Now, Mr. Hoff, during your negotiations with Mr. Swords and
Smlth which culminated on March 9, 1907, was anything ever said at
any time in regard to selling the property to Smith ¢

A. No, sir

OPOFOP

The case, indeed, seems to come within the rule which is laid down
in Wilson v. McWilliams, 16 S. D. 96, 91 N. W. 453, and where, under
a very similar state of facts, the court held that where money was ad-
vanced at the request of the mortgagor to bid in the property at a
sheriff’s sale, and the title thereto was taken in the name of the person
advancing the money for the benefit of such owner, with the under-
standing that he would convey the same back to the said owner on the
payment of the money, the transaction in equity constituted a mort-
gage. ‘“While it is undoubtedly true,” the court said, “that to show
that a deed in effect an absolute conveyance is intended as a mortgage
to secure the debt, the evidence must be clear, satisfactory, and con-
vineing, yet if, from all the evidence, a doubt arises as to whether the
transaction was a mortgage or a conditional sale, such doubt must be
resolved in favor of holding the instrument a mortgage.”

The case of Turner v. Wilkinson, 72 Ala. 361, is also very much in
point. In it the transaction was held to constitute an equitable mort-
gage, and in it the court laid down a criterion as applicable in the case
before it, and which would be equally applicable in the case before us.
“Although,” says the court, “it is difficult to establish fixed rules by
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which to determine whether a particular transaction is a mortgage or
a conditional sale, there are some facts which are regarded as of con-
trolling importance in determining the question. Did the relation of
debtor and creditor exist, before and at the time of the transaction ?
or, if not, did the transaction commence in a negotiation for a loan of
money ? Was there great disparity between the value of the property
and the consideration passing for it? Is there a debt continuing, for
the payment of which the vendor is liable? If any one of these facts
is found to exist, in a doubtful case, it will go far to show a mortgage
was intended. If all of them are found concurring, the transaction
will be regarded as a mortgage, rather than a conditional sale, unless
the purchaser, by clear and convincing evidence, removes the presump-
tions arising from them.”

In the case of Hawes v. Williams, 92 Me. 483, 43 Atl. 101, the court
said: “It appears that Page was owing $1,500 secured on the land;
that he applied to Williams for a loan of that amount on a mortgage,
but that Williams said ‘he was not in the habit of taking mortgages on
property at all; he would rather not if he could fix it some other way.’
Thereupon he advanced the money, took a warranty deed of the prop-
erty, and gave back the writing before mentioned. ‘A legal mortgage
was avoided ; an equitable mortgage was made.”” Whenever the trans-
action resolved itself in the security whatever may be its forms, and
whatever the name the parties may choose to give it, it is in equity a
mortgage.

In the case of Kelley v. Leachman, 3 Idaho, 392, 29 Pac. 849, the
court said: “The proof shows that the plaintiff was never in actual
possession of the land; that the deed was given to plaintiff for the
amount of money named therein, which was furnished by the plaintiff
to pay off certain indebtedness of the defendant to other parties. The
agreement of defeasance, or for reconveyance, was given to afford de-
fendant an opportunity to repay the money with interest, and thus pro-
cure a reconveyance of the land. The questions for the determination
of this court are, Was this an absolute conveyance of the title to the
land in question, or must the deed and agreement to reconvey be held
a mortgage, and will ejectment lie to gain possession of the land? The
agreement to reconvey was executed on the same day as the deed. It
was given by the grantee in the deed to the grantor, recites the giving
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of the deed, and contracts to reconvey the land described, upon the
payment of the sum mentioned as the consideration in the deed, with
interest thereon at a specified rate, all taxes and assessments, etc., made
upon the land. These two writings, taken together, constitute a mort-
gage. 1 Jones, Mortg. § 20. It would have constituted a mortgage
if there had been simply a parol agreement made between the parties
to reconvey upon the payment of a stipulated sum. Jones, Mortg.
§ 248. It might have been in that case more difficult to prove the con-
tract. This being an agreement in writing, there is no difficulty about
the proof. In Smith v. Smith, 80 Cal. 325, 21 Pac. 4, 22 Pac. 186,
549, the court say: ‘It is the settled rule in that state that if a deed,
absolute in form, was made merely to secure an indebtedness to the
grantee, it is a mere mortgage, and does not pass the title.’

When, at the time of the execution of an absolute conveyance, a separ-
ate defeasance or agreement to reconvey is also executed, the trans-
action at law will constitute a mortgage. Where the deed and defeas-
ance have been executed and delivered at the same time, and form
parts of one transaction, as in this case, the courts have universally
considered them as constituting a legal mortgage.”

We are not unmindful of the cases of Russell v. Finn, 110 ITowa,
301, 81 N. W. 589, and Bigler v. Jack, 114 Towa, 667, 87 N. W. 700,
which are cited by counsel for appellant; and the former of which, at
any rate, seems, to a greater or less degree, to sustain his propositions.
In the latter of these cases, however, lack of proof of inadequacy of
consideration seems to have been the controlling element, and hoth
of the cases must be considered in the light of the former case of
Trucks v. Lindsey, 18 Towa, 504, in which it was said: “This rule
of equity which attaches the right of redemption to every grant made
as a security does not in the least interfere with the right or power of
persons to make a conditional sale. It is, therefore, competent for
parties to make a purchase and sale of lands with a reservation to the
vendor of a right to repurchase the same land within a given time at
an agreed price. A resort, however, to a formal conditional sale as a
device to defeat the equity of redemption, will, of course, when shown,
be unavailing for that purpose. And the possibility of such resort,
together with other considerations, has driven courts of equity to adopt



54

23 NORTH DAKOTA REPORTS

as a rule that when it is doubtful whether the transaction is a condi-
tional sale or a mortgage, it will be held to be the latter.”

The judgment of the District Court is affirmed.
Goss, J., having presided on the trial in the court below, being dis-

qualified, did not participate.

STOCKWELL v. HAIGH.

(136 N. W. 764.)

Change of venue — order to show cause against — jurisdiction to hear ap-

plication.

1. On the return of an order requiring plaintiff to show cause why a change
of venue should not be ordered from Billings county on the ground that an
impartial trial could not be had therein, an objection was interposed to the
jurisdiction to hear such application, for the alleged reason that, prior to the
issuance of such order to show cause, an affidavit of prejudice had been filed
against the judge who issued the same.

Held, that such objection was properly overruled for the reasons, first, that
there was no proof that such alleged affidavit or prejudice was filed; and,
second, plaintiff made a general appearance on the return of such order to show
cause, and opposed the application on the merits before another district judge,
who had been requested to hear and determine such application.

Change of venue — sufficiency of proof to justify.

2. The motion for a change of venue was supported by the affidavits of de-
fendant and one F., corroborated by about thirty other residents of the county,
and the plaintiff produced at the hearing the affidavits of seventeen persons.
The latter affidavits were not printed in the abstract. The trial judge granted
the application.

Held, that defendant’s showing was amply sufficient to justify the order com-
plained of.

Appeal — discretion as to change of venue.

3. District judges are vested with & sound judicial discretion in the matter
of granting or refusing applications for a change of the place of trial, and their
_decision will not be disturbed except where there has been a clear abuse of such

 discretion.

Opinion filed March 26, 1912,
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Appeal from District Court, Billings county; Nuchols, Special
Judge. '

From an order granting defendant’s motion for a change of the place
of trial, plaintiff appeals.

Affirmed.

M. A. Hildreth, for appellant.

Judge Crawford was disqualified to act, and the making of the
order was without authority of law, and gave Judge Nuchols no right
to hear the application. Orcutt v. Conrad, 10 N. D. 431, 87 N. W.
982; Tiffany v. Lord, 65 N. Y. 310; Wheeler v. Lampman, 4 Johns.
481; Malcolm v. Rogers, 1 Cow. 1; Brett v. Brown, 13 Abb. Pr. N. S.
295; Von Hesse v. Mackaye, 8 N. Y. Supp. 894.

If the court considers the application on its merits, the affidavits
were wholly insufficient upon which to predicate a right for a change of
the place of trial, and it was an abuse of discretion for the court to
grant the motion. People v. Bodine, 7 Hill, 147 ; People v. McCauley,
1 Cal. 379; Sloan v. Smith, 3 Cal. 410; People v. McGarvey, 56 Cal.
327; People v. Williams, 24 Cal. 31; People v. Shuler, 28 Cal. 490;
Sloan v. Smith, 3 Cal. 412; People v. Fisher, 6 Cal. 154; Schafer v.
Shaw, 87 Wis. 185, 58 N. W. 240; Erickson v. Shaw, 87 Wis. 187,
note, 58 N. W. 241; People v. Sammis, 3 Hun, 560; see Territory v.
Egan, 3 Dak. 119, 13 N. W. 569 ; Frank v. Avery, 21 Wis. 168; Peo-
ple v. Bodine, 7 Hill, 147; People v. Wright, 5 How. Pr. 23; People
v. Williams, 3 N. Y. Crim. Rep. 75; Budge v. Northam, 20 How. Pr.
248 ; Messenger v. Holmes, 12 Wend. 203 ; Patchin v. Sands, 10 Wend.
570; Cook v. Pendergast, 61 Cal. 72; 2 Wait, Pr. 620.

F. M. Murtha and W. F. Burnett, for respondents.

Application for change of venue on the ground of local prejudice is
addressed to the sound discretion of the trial court, and will not be
disturbed unless there is a great abuse of discretion. Cyra v. Stewart,
79 Wis. 72, 48 N. W. 50; Gandy v. Bissell, 81 Neb. 102, 115 N. W.
571, 117 N. W. 349; Jacob v. Oyster Bay, 119 App. Div. 503,
104 N. Y. Supp. 275.

Fisg, J. On June 10, 1911, Judge Crawford, of the tenth judicial
district, issued an order in this action, requiring plaintiff to show
cause on July 19, 1911, at 9 o’clock A. M., why a change of the place
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of trial of such cause should not be ordered. The order to show cause
was supported by a large number of affidavits by residents of Billings
county, wherein such action was at the time pending, tending to show
that an impartial trial could not be had therein. Such order was made
returnable before any other district judge then presiding at the term
of the district court in Billings county in case of the absence of Judge
Crawford. On the return date Judge Nuchols was the presiding judge
at said term, sitting at the request of Judge Crawford, and plaintiff,
through his counsel, made what he styles a special appearance, and
filed the following objections:

“1. That the Honorable W. C. Crawford, who made said order on
the 10th day of June, a. p. 1911, had no jurisdiction whatsoever to
make the same, for the reason that an affidavit of prejudice had been
filed by the defendant, Haigh, against the said Judge Crawford long
prior to the regular June, 1911, term of said court, and said affidavit
of prejudice and demand for change of judges had been acted upon by
his Honor, W. C. Crawford, and said judge was absolutely divested of
any jurisdiction whatsoever in said cause to make said order, which
purports to have been made on the 10th day of June, a. p. 1911.

“2. The affidavit of Mr. Haigh is insufficient to predicate a change
of venue on the grounds of prejudice or otherwise.

“3. The affidavit of Mr. Foley is made upon information and be-
lief, and the affidavit of J. A. Haigh and others who have signed the
same states no facts of any kind or character of probative weight upon
which to predicate a change of venue. And on the further grounds
that the order to show cause herein referred to was served on the at-
torney for the plaintiff while he was engaged in a trial of a cause in
the Federal court in the city of Fargo on the 16th day of June, 1911,
between the hours of 10 and 12 o’clock of said day, and therefore said
service was insufficient in point of time upon which to predicate an
application for a change of venue in said cause.”

Appellant’s assignments of error present but two questions for de-
termination: First, Did the court have jurisdiction to make the order ?
It so, then, second, was defendant’s showing on the merits sufficient
to justify such order?

The first question must receive an affirmative answer for two rea-
sons. There is no showing that prior to the time Judge Crawford
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issued the order to show cause a sufficient affidavit of prejudice had
been filed to oust him of jurisdiction. In fact, the record is silent as
to the filing of any such affidavit, but appellant directs our attention
to the opinion of this court in Stockwell v. Crawford, 21 N. D. 261,
130 N. W. 225, presumably as proof that such an affidavit was filed.
This is no proof of such fact, and furthermore it was expressly held
in the Crawford Case that the affidavit was not filed within the statu-
tory time, and did not for such reason oust Judge Crawford of juris-
diction in the action. But in any event, appellant made a general ap-
pearance before Judge Nuchols on the return of the order to show
cause, by challenging, on the merits, the sufficiency of defendant’s affi-
davits, and consequently he must be held to have waived any objcction
which he might have had to the jurisdiction of Judge Crawford to
issue such order.

This brings us to a consideration of appellant’s second contention,
which challenges on the merits the sufficiency of defendant’s showing
to authorize a change of the place of trial. Such showing consisted
principally of the affidavits of defendant and one James W. Foley,
corroborated by about thirty other residents of Billings county, the
material portions of such affidavits being as follows: “That he now
is and for many years last past has been a resident of Billings county,
North Dakota, and that he is well acquainted in said county and in
practically every part thereof, and well acquainted with the persons
in said county who are liable to be called for jury service; affiant fur-
ther states that for nearly two years last past the facts at issue and the
questions involved in the trial of the above entitled action have been
widely discussed by the people of Billings county, and great publicity
has been given to the case by the newspapers of said county and ad-
joining county; that the case has provoked a great deal of bitter feel-
ing in the city of Beach and the country tributary thereto and among
the people thereof; that the people generally have taken sides in said
case; that by reason of the great publicity and notoriety given to the
case the people of the county, in affiant’s opinion, have quite generally
formed and expressed opinions concerning the merits of the case; that
a criminal action (was tried therein) growing out of the same state of
facts between the party plaintiff and defendant in this action, the said
plaintiff in this case being the prosecuting witness in the criminal case;
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that all the matters pertaining to the purported facts in said case with
respect to the party plaintiff as well as the defendant herein have
been a subject of universal comment in Billings county; affiant be-
lieves and states on his information and belief, that a great number
of jurors called upon the jury at the present term of court have heard
this case discussed as to its merits, and affiant is informed and believes
that by reason of said facts many of them are not impartial as between
the plaintiff and the defendant, and affiant believes that the ends of
justice would best be subserved by the place of trial in said action be-
ing changed from Billings county to some other county.”

In opposition thereto appellant produced the affidavits of seventeen
persons, but such affidavits are not printed in the abstract and hence
cannot be considered.

Appellant argues that defendant’s affidavits state no facts, but con-
tain merely expressions of belief that an impartial trial could not be
had, and that such affidavits are merely on information and belief.
We are unable to concur in this view. Indeed, we cannot very well
see how a much stronger showing could have been made. In the nature
of things such a showing must, to some extent, be based upon informa-
tion and belief, instead of positive knowledge. Of course mere state-
ments of conclusions without any facts on which they are based would
not suffice. The proof must show facts from which the court is able
to judicially determine that an impartial trial cannot be had in the
county from which a change of venue is asked. Where such a show-
ing is made, but there is a counter showing by the other party, it is a
matter for the trial judge to decide within the exercise of a sound
judicial discretion, and his decision will not be disturbed unless it
appears that he has clearly abused such discretion. State v. Winches-
ter, 18 N. D. 534, 122 N. W. 1111, 21 Ann. Cas. 1196.

After duly considering appellant’s contentions, as well as the authori-
ties cited in his brief, we are agreed that under the record on this
appeal the trial judge was fully justified in making the order com-
plained of. Such order is accordingly affirmed.
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NOBLE et al. v. MOINTOSH et al.
(135 N. W. 663.)

Suit to cancel tax certificates and enjoin issue of deeds — tender to oertifi-
cate holder of amount of taxes.

1. In an action brought by a landowner against the holder of tax certifi-
cates and the county auditor for the purpose of canceling such ocertificates
and enjoining the issuance of tax deeds, the complaint is vulnerable to attack
by demurrer where it fails to allege an offer or tender to the certificate holder
of the amount of the taxes, interest, and penalty due to the county at the date
of the tax sales, even though such complaint alleges the invalidity of such
sales by reason of an unlawful combination or agreement between the bidders
thereat to stifle competitive bidding.

Suit to cancel tax certificates and enjoin issue of deeds — tender to certifi-
cate holder of amount of taxes.

2. Under such facts the landowner who seeks the aid of equity for the pur-
pose of setting aside the sales and canceling the tax certificates must do
equity by paying or offering to pay to the certificate holder the amount due the
county at the date of the sales, but he will not be required to pay or tender
any subsequent interest or penalty.

Opinion filed February 14, 1912. Rehearing denied March 26, 1912.

Appeal by plaintiff from a judgment of the District Court for Bot-
tineau County; A. G. Burr, J., in defendants’ favor in a suit for the
cancelation of tax certificates and to enjoin issue of deeds.

Affirmed.

Noble, Blood, & Adamson, of Bottineau, for appellants.

Weeks, Murphy, & Moum, of Bottineau, for respondents.

Fisx, J. This is an appeal from an order of the district court of
Bottineau county sustaining a demurrer to the complaint upon the
ground that such complaint fails to allege facts sufficient to constitute
a cause of action.

Omitting formal parts the complaint is as follows:

(1) That the plaintiff herein V. B. Noble is the duly appointed,
qualified, and acting administrator of the estate of D. McBrayen, de-
ceased, and that the plaintiff Lizzie McBrayen is the only heir and
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person entitled to inherit the whole of the real estate of D. McBrayen,
deceased, involved in this action.

(2) That the defendant J. P. Simon is the duly elected, qualified,
and acting auditor of the county of Bottineau and state of North Da-
kota.

(3) That at the time of the death of the said D. McBrayen, in the
year 1905, he left as part of his estate the following-described prop-
erty. to-wit: Lot 6, lot 23, and lot 24, all in block 16 of South Bottinean
(now city of Bottineau), in said Bottineau county.

(4) That on the 3d day of December, 1907, said real property de-
scribed in paragraph 3 hereof was sold at a certain tax sale held in
Bottineau county, to the above-named defendant W. H. MecIntosh,
for the unpaid tax levied and assessed for the year 1906, which said
tax, interest, and penalty at the time of said sale amounted to $21.96
for the said lot 6 hereinbefore described, and the sum of $193.76 for
the said lots 23 and 24 hereinbefore described, and tax certificates were
issued thereon to the said defendant W. H. McIntosh for said above-
named sums.

(5) That the plaintiffs are informed and believe, and from such
information and belief allege the fact to be, that the defendant W. H.
MecIntosh is now the owner and holder of said tax-sale certificates.

(6) That at said 1907 tax sale in said Bottineau county the said
lots were not fairly and in good faith offered for sale and sold at pub-
lic vendue, for the reason that at said sale the persons then and there
present as purchasers refrained from bidding against one another under
an understanding that the bids for the city and village property to
be sold at such sale should be for the full rate of 24 per cent, together
with a 5 per cent penalty, and that whenever any person present at
said sale should enter a bid for the full legal rate of interest, 24 per
cent, that no person should bid against him, thereby eliminating all
competitive bidding at such tax sale, and as a result of such arrange-
ment the premises hereinbefore described were sold to the defendant
‘W. H. McIntosh for the full obtainable rate of 24 per cent, together with
5 per cent penalty; that the defendant MecIntosh is a professional tax
purchaser in Bottineau county, and for years has been a regular pur-
chaser at the annual tax sales held therein, purchasing large numbers
of tracts under an express or tacit understanding that all the property
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sold should be bid in for the highest rate of interest obtainable, and the
plaintiff herein V. B. Noble, upon his information and belief alleges
the fact to be that never at any time in Bottineau county at any tax
sale, including the said sale of 1907, has the city or village property in
said county ever been sold under competitive bidding.

(7) That the defendant J. P. Simon is threatening to give notice
of the expiration of the period of redemption from said tax sales to
said property, and the defendant W. H. McIntosh is threatening to de-
mand from the said J. P. Simon a tax deed to said real property above
described.

(8) That unless restrained and enjoined by an order of this court
the defendant J. P. Simon, as auditor, will give notice of the expira-
tion of the period of redemption from said tax sales, and the said de-
fendant W. H. McIntosh will demand and receive from the said J. P.
Simon a tax deed to the said real property above described, and the
plaintiffs will be irreparably damaged thereby, and for such damage
plaintiffs have no plain, speedy, or adequate remedy at law.

Wherefore, plaintiffs pray judgment as follows:

(1) That an order issue from this court, enjoining and restraining
the said J. P. Simon and his successors in office from giving notice of
the expiration of the period of redemption from said tax sales, and
from issuing any deed based on such tax-sale certificates, and from
doing any act whatsoever with reference to said tax-sale certificates,
and that the defendant, W. H. MecIntosh, his agents, servants, and at-
torneys and each of them be enjoined and restrained from demanding
of the said J. P. Simon and his successors in office that he give notice
of the expiration of the period of redemption of said tax-sale certificates,
or from demanding any deed therefor.

(2) That the said tax certificates for said property be declared il-
legal and void, and canceled of record as a cloud on plaintiff’s title.

(3) For costs and disbursements of suit and for such other and fur-
ther relief as to the court may seem just and agreeable to equity.

At the outset it will be observed that the action is not the statutory
action to determine adverse claims, but on the contrary is analogous
to the case of Powers v. First Nat. Bank, 15 N. D. 466, 109 N. W,
361, the object being to have certain tax certificates adjudged null
and void and canceled of record, and perpetually enjoining the issu-
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ance of tax deeds thereunder. In other words, it is strictly an equita-
ble action to be determined on equitable principles. It is nowhere al-
leged in the complaint that the taxes represented in the tax certificates
were not justly and legally levied, nor that any portion thereof have
ever been paid or tendered, nor does the plaintiff in his complaint offer
to do equity by paying or tendering to defendant McIntosh the amount
of such taxes with legal interest, or at all. He is in a court of equity
asking affirmative equitable relief without offering to do equity. His
position in brief is that, because of an alleged illegal agreement be-
tween the bidders at the tax sale to stifle competitive bidding, that a
court of equity should lend its aid to enable him to escape the payment
of a concededly just and legal tax. To the extent of any injury suf-
fered by him through such unlawful combination, a court of equity will
of course afford him relief, and no doubt it will cancel the tax cer-
tificates ; but to do so without requiring him to do equity by first pay-
ing or tendering the amount of the taxes, interest, and penalty justly
due from him to the county at the date of sale, would be manifestly
inequitable. We see no reason why the maxim, “he who seeks equity
must do equity,” should not apply. The unlawful agreement to stifle
competitive bidding had for its sole object the obtaining of an exces-
sive rate of interest and penalty, and could in no manner injure the
plaintiff in so far as the amount actually due the county at the date
of the sale is concerned. Of course defendant should not be permitted
to profit in the least through his wrongful act. Hence he should not
be permitted to recover any interest whatever on his investment. He
has, however, discharged an obligation to the county which plaintiff
was under a legal duty to discharge; and it seems to us that, both in
equity and good morals, plaintiff, who comes into a court asking equita-
ble relief against such tax certificates, ought to be required to pay or
tender to defendant what in equity and good conscience he ought to
have paid to the county at the date of sale. It is the plaintiff, not
the defendant, who is invoking the aid of equity in this case, and the
above maxim has no application to the latter.

We have not overlooked the case of Nichols v. Russell, decided by the
Kansas City court of appeals, reported in 141 Mo. App. 140, 123 S.
‘W. 1032, and relied on by appellants’ counsel in support of their con-
tention. We have carefully examined this case, and are unable to con-
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cur in the criticism therein of the decisions of the supreme court of
Towa in Besore v. Dosh, 43 Iowa, 211. Light v. West, 42 Iowa, 138,
and Everett v. Beebe, 37 Iowa, 452. We do not adopt the Iowa rule.
however, in tofo, as we deem it more consistent with a wise public
policy, as well as more equitable, to require the plaintiff to pay or ten-
der to the defendant merely the amount paid by him at the sale, with-
out any interest from such date. This justly deprives the defendant
of any profit out of the transaction, but at the same time compels the
landowner to pay, as a condition to equitable relief, what he should
have paid to the county as his share of the public burdens. There is
nothing in Youker v. Hobart, 17 N. D. 296, 115 N. W. 839, incon-
sistent with the above views. In that case the defendant, the land-
owner, deposited with the clerk of court and offered to pay to plaintiff
the full amount of taxes, with interest and penalty, which offer was
refused. Our views herein are in harmony with the settled rule in
this state. Powers v. First Nat. Bank, 15 N. D. 466, 109 N. W. 361.
The order appealed from is affirmed.

SATHAM v. MUFFLE et al.
(135 N. W. 797.)

Assault and battery — civil liability — admissibility of plea of guilty in
criminal action.

1. Plaintiff sued the defendants for damages alleged to have been inflicted
upon him by them through an assault and battery. At the trial plaintiff intro-
duced in evidence the record of a justice of the peace, showing that two of the
defendants had pleaded guilty to the same assault and battery in a criminal
action. Defendants objected to the reception of the said record, because it did
not show that the defendants had been fully informed of their rights by the
justice, and because the complaint in said justice court was not specific enough
to constitute the plea thereto an admission of assault and battery. Held, that
the plea was an admission against interest, and that upon all of the facts
shown was an admission that they had assaulted and battered plaintiff, and,
as such, was admissible in evidence to go to the jury for what it was worth.

Assault — civil action for — proof of plea of guilty in criminal action.
2, After the reception of the plea of guilty above mentioned, the defendants
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offered to prove that they had been advised by friends to plead guilty in the
criminal case, as it would be cheaper to so do than to allow their breaking
outfit to stand idle and to hire attorneys. Held, that while the plea of guilty
was not conclusive and could be explained by competent evidence, yet state-
ments made to the defendants by other parties, unless relied upon, are inadmis-
sible in evidence.

Assault — evidence of former altercations — malice.
3. Evidence of former altercations with one of the defendants held admissible
as showing the question of malice.

Assault — proof that defendant carried weapon and had threatened to use
it.

4. Evidence that one of the defendants was in the habit of carrying a pocket
knife, and that he had made threats to use it, admissible under the facts in
this case, as plaintiff had during the course of the altercation armed himself
with an iron bolt, and claimed to have done 80 in self-defense,

Assault — incitement to, by one not actively participating.

5. The elder defendant, who was the father of the other two defendants,
did not actually touch the plaintiff, but he stood by and encouraged the sons to
do 8o, using such expressions as, “soak him,” “kill him,” and telling the sons
about the plaintiff having a bolt to assault their father. Held, that the father
by such conduct became an active participant in the fight, and a motion made at
the close of the case to instruct a verdict for him was properly denied. Like-
wise such a motion for the other defendants was properly denied.

Appeal — error in instructions.
6. Errors assigned upon the instructions to the jury examined and found
without prejudicial error; the case being one peculiarly for the jury, and
wherein the instructions, even if faulty, would not be likely to mislead.

Opinion filed March 28, 1912,

Appeal by defendants from a judgment of the District Court for
Sargent County, Allen, J., in plaintiff’s favor in an action brought
to recover damages for an assault and battery. .

Affirmed.

Wolfe & Schneller, of Wahpeton, and E. W. Bowen, of Forman, for
appellants.

Purcell & Divet, of Wahpeton, for respondent.

Burke, J. While there are the customary minor disputes, a fair
preponderance of the evidence shows the following facts: Plaintiff
was an unmarried man, thirty-six years of age, in good health, weighed

a————
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about 145 pounds, and was a grain buyer at the little station of Straub-
ville, North Dakota. The defendant, Jacob Muffle, Sr., was a farmer,
sixty-nine years of age, who lived adjacent to the village. He was
very eccentric, and it would appear that some of the citizens, who
should have known better, amused themselves by teasing him. The
vounger Muffles were his sons, also farmers, aged about thirty and
thirtv-six respectively, and who had left the father’s home. It also
appears that plaintiff had boarded with the older Muffle for a time,
and had left the home with some little bad feelings between them.
Upon the 19th day of May, 1909, the elder Muffle met the east-bound
train, preparatory to going to the county seat to serve as a juror at a
recular term of the district court. Plaintiff met the same train upon
some of his elevator business. When he reached the station one Schultze
was teasing Muffle, Sr., regarding his qualifications as a juror, and
Mutlle was striking at and swearing at Schultze. It was just dusk,
but when plaintiff came up close enough to be recognized, Muffle turned
upon him and called him a foul name. For this plaintiff gave him a
push that sent him back about a dozen feet. The old man recovered
and rushed at plaintiff just as the train pulled into the station. Plain-
tifl avoided him by rushing across the railway tracks ahead of the
engine, and allowing the train to stop between them. Muffle then board-
ed the train from the station side, and plaintiff tried to board it from
the opposite side, as he says, for the purpose of crossing to the station
side to talk to the train crew. He had picked up an iron bolt about
20 inches long and held it in his hand. There were but two coaches
in the train, so Muffle and plaintiff met as each tried to ascend the
coach steps. Muffle, being first up, tried to prevent plaintiff’s ascent
by kicking at his face. Incidentally he used some loud and vulgar
language, and reproached plaintiff for arming himself with the bolt.
Plaintiff thereupon threw away said weapon, but continued the al-
tercation. The disturbance was heard all over the town, and the two
younger Muffle boys, who had been at a store across the street, recog-
nized their father's voice and rushed to his assistance, and jointly and
severally chastised plaintiff until he hollered enough, when they ceased.
Plaintiff appears to have received a broken nose, black eye, broken
tooth, and some minor injuries. During the fight the elder Muffle
remained upon the car steps, and took no part further than to emcour-
23 N. D.—5.
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age the boys by telling of the iron bolt and other grievances, and ad-

_vising the boys to “kill him,” “soak him,” and similar expressions.
When the train pulled out, he went upon it. The following day the
two boys were arrested upon the charge of assault and battery upon the
complaint of Satham. They pleaded guilty and paid a small fine.

The case at bar is a civil action against the father and the two sons
for damages alleged to have been inflicted upon plaintiff. In the com-
plaint it is alleged that the defendants, “Jointly, wrongfully, and un-
lawfully conspired together . . . to assault, beat, bruise, and injure
plaintiff,” and that as a result of the conspiracy the two sons did as-
sault and batter said plaintiff, and that the father did counsel, advise,
incite, and encourage the said sons in their said assault, whercfore the
plaintiff prays judgment against all of the defendants in the sum of
$2,515.00, for actual and punitive damages. The answer filed by the
father is a general denial. The sons add the further defense of justifi-
cation, alleging that what they did was in defense of their father’s per-
son. They also add to their answer the following statement: “That
thereafter and on or about the 20th day of May, 1909, the plaintiff
made a complaint before W. W. Bradley, Esq., a justice of the peace
in and for Sargent county, in which these two defendants were charged
with the commission of assault and battery upon the person of the
plaintiff, such charge being based upon the acts aforesaid; that being
advised thereto by friends and relatives who were not lawyers, and be-
ing entirely unadvised as to their legal rights in the premises, these de-
fendants, mistakenly believing themselves technically guilty of assault
and battery upon the person of the plaintiff, went before said justice
of the peace and entered a plea of guilty to said charge . . .; that in
truth and in fact these defendants were not guilty of said offense, and
made and entered said plea under a mistaken apprehension both of the
facts and of the law.”

(1) At the trial below, plaintiff offered in evidence the record of the
justice of the peace to show the plea of guilty entered by the two young-
er Muffles, as an admission against their interests in the present case.
Appellant concedes that this procedure is proper as a general rule of
law, but insists that in this praticular case the record offered was in-
sufficient in several particulars; for instance, that the complaint in the
justice court did not in fact charge any offense. Also that the record
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offered does not show affirmatively that the prisoners had been in-
formed of their statutory rights, or that the complaint had been read
to them. In passing upon this objection, we must bear in mind the fact
that the plaintiff was merely trying to prove an admission made by the
two boys that they had committed an assault, and the assault in issue,
upon plaintiff. This admission could have been proved by any person
hearing it made, or by the record of the justice of the peace. If the
proof is by record only, such record should show the complaint and the
record of the plea of the defendants thereto. The complaint need not
be formal or technical, but need only state the jurisdictional facts, and
fairly apprise the defendants of the nature of the charge laid against
them. An examination of the record offered in the case at bar shows
the complaint in full. It charges that “on the 19th day of May, a. b.
1909, at Straubville, Jackson township, in said county, the above-named
defendants did the crime of assault and battery, committed as follows,
to wit, that at the same time and place the said Jake Muffle, Sr., Aaron
Muffle, and Louis Muffle, with cause or provocation, did wilfully, ma-
liciously, and unlawfully strike, kick, and beat the said Peter Satham,
he being then and there against the peace and dignity of the state of
North Dakota. Wherefore, complainant prays that defendants may be
arrested and dealt with according to law.” The record shows that the
defendant Jake Muflle, Sr., pleads not guilty and the defendants Aaron
Muffle and Louis Muffle plead guilty. We are not unmindful of the as-
saults upon the English language contained in the above complaint, but
courts of justice must deal with the poorly educated people as well as
with those more fortunate, and we believe that the defendants were
fully and fairly informed of the charge against them by the said com-
plaint, and that they pleaded guilty with a full knowledge of what it
was all about. When we further consider that these defendants had -
pleaded in their answer that they had been arrested and had pleaded
guilty to the charge, we must hold that proof of the record offered was
admissible. They try to avoid the effect of their own answer in argu-
ment before this court by saying that their answer meant that the com-
plaint in the justice court was based upon the facts disclosed, and that
those facts showed that they were not guilty; but a careful reading of
the said answer, set forth above, will show defendants allege a plea of
guilty to a charge of assault and battery, and an attempt to explain
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away such admission by showing that they pleaded guilty to avoid the
expense of a trial. Having pleaded these facts themselves, it would be
a strange rule that allowed them to complain that such facts were not
proven by their adversary. This applies to the matter of reading the
complaint to the defendants and similar objections. This is not an ar-
gument upon a demurrer, it is merely a discussion as to what admis-
sions of the defendants were made in a former trial.

(2) We now come to a more serious question. After the trial court
had admitted the record of the justice of the peace showing the plea of
guilty, the defendants made the following order: ‘Defendants offer
to prove by this witness and the witness Louis Muffle and by the wit-
ness Knute Knipstrap and George Sullivan, that this witness and the
other defendant, Louis Muffle, were on the morning of the 20th of May.
1909, advised by Knipstad and Sullivan to come to Forman and enter
a plea of guilty to assault and battery, for the reason that it would be
hetter and cheaper than to employ an attorney and let their breaking
rig stand idle during the time of the trial. and whether guilty or inno-
cent made no difference.” This offer was rejected by the court, and
error is assigned upon the ruling. The appellant cites to us cases hold-
ing that a plea of guiltv entered in a criminal case is not conclusive
against the defendant in case the same facts are made the basis of a
civil suit, and that the defendant may show why he cones to make the
plea of guilty. There is no attempt upon the part of the plaintiff to
dispute this doctrine, either here or below. In fact the defendants
were allowed to go all over the details of the combat and give their ver-
sion of the facts. They were not held to their plea of guilty. They
were allowed to show fully just how the fight started, progressed, and
ended. They were also allowed to show that they were running a break-
ing ontfit the next day when arrested, and that they advised with
friends. When, however, they attempted to show what those friends
had advised them, the evidence was excluded. The statements made to
defendants by other persons would at most be material if they were re-
lied upon and acted upon by defendants; and the offer made does not
include this fact. Dozens of their friends may have advised them to
plead guilty, but unless they were influenced thereby to make such a
plea the advice of their friends would be immaterial in this suit. After
all the matter in issue was not what they were advised, or what they did
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1n justice court, but what did they do in the fight at Straubville? The
advice of friends and the plea of guilty are only straws. As the trial
court allowed them to show all the facts of the assault, the jury could
determine the fact in issue, and defendants are not prejudiced in any
manner by the exclusion of statements made by friends not under oath.
See Root v. Sturdivant, 70 Towa, 56, 29 N. W. 802.

(3) During the course of the trial, plaintiff offered evidence to the
effect that plaintiff and the elder Muffle had an altercation some time
before the assault in issue. This evidence was admitted over the ob-
jection of the defendants. We think the evidence proper. It showed
the condition of the elder Muffle’s mind toward plaintiff, and went to
the question of punitive damages at least.

(4) Another error alleged by appellant is the admission of evidence
as to the elder Muffle carrying a knife, and threats made by him to use
it. As the evidence showed that plaintiff had armed himself with an
iron bolt after the first meeting with the elder Muffle, we think it prop-
er to show the above facts as a reason why plaintiff so armed himself.

(5) At the close of the taking of evidence, the defendants moved for
a directed verdict upon the grounds of failure of proof. It is especi-
ally urged that the elder Muffle was entitled to the same as he had not
touched plaintiff and no conspiracy was proven. The ruling of the
trial court was right. The elder Muffle had stood by and encouraged the
boys in the assault; he had related to them the facts of the bolt in plain-
tiff’s hands. He had done everything he could to incite the anger of his
sons. Such conduct made him an active participant in the assault, and
equally liable with his sons for any damage done. Little v. Tingle, 26
Ind. 168 ; Baldwin v. Biersdorfer, Wilson, Super. Ct. (Ind.) 1; Brinkv.
Purnell, 162 Mich. 147, 127 N. W. 322, Ann. Cas. 19124, 829. In
the last-named case the language was very similar to that used by Muf-
fle, Sr. We think the motions were properly denied.

(68) Certain errors are predicated upon the instructions to the jury.
Most of them relating to the matters already covered by this opinion,
and are in harmony therewith. They will therefore not be further
noticed.

Many other exceptions are taken to the charge of the jury and have
been carefully considered by us. Many of the extracts quoted by ap-
pellants, taken alone, are subject to criticism, and emphasize the neces-
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sity that judges prepare their charges with care. However, taken as a
whole we do not believe there is anything in the charge that can be
said to prejudice either of the defendants. The case is one peculiarly
for the jury, and one in which the charge of the judge is not likely to
mislead.

Finding no prejudicial error, the judgment is affirmed.

STATE v. STOCKWELL et al.
(134 N. W. 767.)

Chapter 85 of the Session Laws of 1901 (§§ 868 to 876, Code 1805) provided
for the payment of $2 fee for each applicant for teacher’s certificate, and that
one dollar thereof should be transmitted to the superintendent of public in-
struction “to be used by him for such clerical assistance as he may deem neces-
sary and competent for the reading of teachers’ answer papers and work con-
nected therewith,” and that to do said work the state superintendent “may
appoint such clerical assistants as he may deem necessary, but the expenditures
therefor shall not exceed in the aggregate the sum annually collected from
applicants for county certificates for this purpose.” During defendant’s incum-
bency of said office there was collected from this course $17,714, of which
$11,816 was disbursed, leaving unexpended $5,598. This balance is retained
by defendant under his claim of ownership founded upon his claims, viz.: (a)
That the fund was intended as a private fund and that any balance thereof
remaining belonged to him individually; (b) that the right to use necessarily
carried with it the ownership of the fund, the statute not requiring the same
to be covered into the state treasury nor an accounting therefor from the
officer; (c) that the statute creating the fund prescribed new and additional
duties for the office and that the legislative intent should be that the balance
remaining of the fund should belong to the officer as compensation for such
added duties of office; (d) that under the facts that the balance remains un-
expended because the defendant personally performed the duties during times
when not otherwise necessarily engaged in the performance of his official duty,
the defendant was entitled to the reimbursement that otherwise would have been

Note.—A question similar to the one involved in this case is treated in a note
in 30 L.R.A.(N.8.) 810, on the right of a clerk on a salary basis to retain fee for
naturalization. The authorities there reviewed show that it is generally held that
a clerk on a fixed salary is not entitled to retain as his own the fees received in
naturalization cases by virtue of his office.
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paid to clerical assistants; and that because the fund was saved by his own
personal exertions, instead of expended for clerical assistants, defendant is en-
titled to said balance remaining of the fund; (e) that the practical construc-
tion of the statute in question by such officer, and his predecessor, and the
various executive state officers, has always been that such balance of the fund
belonged to the officer, and such construction is urged as controlling; (f) that
the allowance of such additional compensation does not contravene the terms
of § 84 of the state Constitution against the increasing or decreasing of official
salaries during the period for which the officer shall have been elected.
Under the above it is held:

Superintendent of public instruction — ownership of funds in hands of
— accounting. .

(1) That the fund created by said $§1 payments at all times since collection
is and has remained a public fund and the balance unexpended is a balance of
one of the public funds of the state for which the defendant is accountable to
the state.

Superintendent of public instruction — ownership of funds in hands of
- accounting.

(2) That the legislature, in providing this fund and authorizing its use for
declared purposes and constituting the incumbent of the office of state superin-
tendent of public instruction, the paymaster authorized to disburse from the fund
for certain duties for which he was allowed to employ clerical assistants did
not thereby constitute the officer the owner of the fund. The right of use con-
ferred was the right to disburse in payment for such service germane to the
duties of the office.

Ownership of funds in hands of public officer — legislative intent.
(3) That the legislative intent must be clear and the statute must evidence
a plain intent to grant public funds to a public officer occupying a salaried
oftice, otherwise the fund remains the property of the state, conceding without
deciding the authority of the legislature to give to the officer the ownership of
such funds.

Ownership of fund in hands of public officer — burden of proof.

(4) That the collection of the moneys by the defendant under color of office
being admitted, the burden of establishing title thereto in the individual is
upon such public officer claiming to own the fund, and not upon the state to
establish want of ownership on the part of the state officer.

Public officers — compensation — extra work.

(5) A public officer cannot increase his salary by performance of official
duty under claim of its performance after regular office hours, nor by himself
performing office duty in lieu of employing office assistants authorized by stat-
ute. And the officer can make no claim to public moneys a necessity for the
expenditure of which is avoided by his own performance of official duty.
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Public officers — right to fees — practical construction of statute.

(6) There being no plain statutory intent that the fees in question should
belong to the ofticer as emoluments of office, any practical construction of such
statute by the previous incumbent of the office and of other state executive
officers is immaterial, as such comstruction cannot be permitted to contradict,
overrule, or supplement the plain terms of the statute.

Public officers — compensation — increased duties.
(7) 'That the salary attached to a public office is but an incident of the
oftice, and an increase in official duty does not necessarily imply or exact an
increase of salary.

Public officers — fees = duty to account for.

(8) That under the statutes of this state, §§ 420 and 421, Revised Codes
19056, formerly existing as § 358, Revised Codes 1895, §§ 98, 101, and 103 of
the Codes of 1905, in force throughout defendant’s incumbency of this office, it
was the duty of the defendant at a no later date than the expiration of each
term of office, to account to the state and cover into the state treasury any
balance remaining of the fees collected from this source during such two-year
term of office.

Public officers — fees — duty to account for.
(9) Under the above holding that the state is the owner of the moneys in
suit, and that the defendant must account and is liable therefor to the state
on his official bond, the constitutional question that would be involved by a
contrary construction of the statute is without the case, and is not passed
upon.
Public officers — fces — duty to account for.
(10) This balance in suit are fees and profits arising from said office men-
tioned in, covered by, and within the meaning of § 84 of the state Constitution,
requiring the same to be paid into the state treasury.

Opinion filed October 12, 1911. On petition for rehearing February 14, 1912.

Appeal by defendant Stockwell from a judgment of the District
Court for Grand Forks County, Templeton, J., in plaintiff’s favor in
an action brought to recover certain unexpended balances retained by
defendant under claim of ownership after expiration of his term of
office.

Affirmed.

Gray & Myers, for appellant.

That portion of § 84 of the Constitution, “and all fees and profits
arising from any of said offices shall be covered into the state treasury,”
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s not self-executing. Woodworth v. Bowles, 61 Kan. 569, 60 Pac.
331; Rowland v. Forest Park Creamery Co. 79 Kan. 134, 99 Pac.
212; Griffin v. Rhoton, 85 Ark. 89, 107 S. W. 380; State ex rel. Ohl-
quist v. Swan, 1 N. D. 5, 44 N. W. 492; Roesler v. Taylor, 3 N. D.
546, 58 N. W. 342; Engstad v. Grand Forks County, 10 N. D. 54,
84 N. W. 577; Lewis v. Lackawanna County, 200 Pa. 590, 50 Atl.
162 ; Re Cahill, 110 Pa. 167, 20 Atl. 414; State ex rel. Barron v. Cole,
81 Miss. 174, 32 So. 314; French v. Teschemaker, 24 Cal. 518; Chitten-
den v. Wurster, 152 N. Y. 345, 37 L.R.A. 809, 46 N. E. 857.

Concluding clause of § 84 of the Constitution does not, directly or
otherwise, impose a limitation upon the right of the legislative author-
ity to thereafter compensate those officers thereby affected, by means of
specific fees, for the performance of such new duties as might be legis-
latively required of them. State ex rel. Edgerly v. Currie, 3 N. D.
317, 55 N. W. 838.

Fund created by §§ 869 and 876 of Code not necessarily composed of
“fees” and “profits.” State ex rel. McGrath v. Walker, 97 Mo. 162,
10 S. W. 473.

Andrew Miller, Attorney General, Alfred Zuger, and C. L. Young,
Assistant Attorneys General, for the State.

Provision of § 84 of the Constitution, with reference to covering all
fees and profits arising from any of the state offices into the state
treasury, is self-executing. Cooley, Const. Lim. pp. 119-123; Willis
v. St. Paul Sanitation Co. 48 Minn. 140, 16 L.R.A. 281, 31 Am. St. Rep.
626, 50 N. W, 1110, 53 Minn. 370, 55 N. W. 550; State ex rel. Rob-
erts v. Weston, 4 Neb. 216 ; Thomas v. Owens, 4 Md. 189; Reynolds
v. Taylor, 43 Ala. 420; Miller v. Marx, 55 Ala. 322; People v. Hoge,
55 Cal. 612; Swift & Co. v. Newport News, 105 Va. 108, 3 L.R.A.
(N.S.) 404, 52 S. E. 821; Davis v. Burke, 179 U. S. 399, 45 L. ed.
249, 21 Sup. Ct. Rep. 210; State ex rel. Lincoln v. Babcock, 19 Neb.
230, 27 N. W. 94; Ex parte Snyder, 64 Mo. 58; United States v.
Reese, 92 U. S. 214, 23 L. ed. 563; Parker County v. Jackson, 5 Tex.
Civ. App. 36, 23 S. W. 924; State v. Holmes, 12 Wash. 169, 40 Pac.
735, 41 Pac. 887; San Francisco & N. P. R. Co. v. State Bd. of
Equalization, 60 Cal. 12; Day v. Day, 12 Idaho, 566, 86 Pac. 531,
10 Ann. Cas. 260; State ex rel. Murray v. Voorheis, 50 La. Ann. 9853,
24 So. 132 ; Winchester v. Howard, 136 Cal. 432, 89 Am. St. Rep. 193,
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64 Pac. 692, 69 Pac. 77; Mallon v. Hyde, 76 Fed. 388; Nickerson v.
Crawford, 74 Minn. 366, 73 Am. St. Rep. 354, 77 N. W. 292 ; Farmers’
Loan & T. Co. v. Funk, 49 Neb. 353, 68 N. W. 520.

No claim for additional compensation can be made in the absence of
an express legislative grant of such compensation. Mechem, Pub. Off.
§ 862; Throop, Pub. Off. 478-479; 1 Dill. Mun. Corp. § 233, 4th ed.;
Evans v. Trenton, 24 N. J. L. 764; People v. New York, 1 Hill, 362 ;
United States v. King, 147 U. S. 676, 37 L. ed. 328, 13 Sup. Ct. Rep.
439. See also Broaddus v. Pawnee County, 16 Okla. 473, 88 Pac.
250.

Person who accepts office to which no compensation is attached is
presumed to undertake to serve gratuitously, and cannot recover any-
thing upon the ground of implied contract to pay what the services
are worth. Johnson v. Black, 103 Va. 477, 68 L.R.A. 264, 106 Am.
St. Rep. 901, 49 S. E. 633; Jones v. Lucas County, 57 Ohio St. 189,
63 Am. St. Rep. 710, 48 N. E. 882; United States v. Saunders, 120
U. S. 126, 30 L. ed. 594, 7 Sup. Ct. Rep. 467 ; Throop, Pub. Off. 443.

General usage cannot be resorted to, to escape liability, and there-
fore the defendant is liable. Whittemore v. People, 227 Ill. 453, S1
N. E. 427, 10 Ann. Cas. 44. See also Throop, Pub. Off. § 445, and
Lewis, Stat. Constr. § 473; Ogden v. Maxwell, 3 Blatchf. 319, Fed.
Cas. No. 10,458; Albright v. Bedford County, 106 Pa. 582.

Goss, J. There is no conflict as to the facts in this case. It stands
admitted that during the three terms defendant and appellant served in
public office as the superintendent of public instruction in this state there
came regularly into his possession by virtue of his office the sum of
$17,714, as the proceeds of that number of $1 payments contributed by
that number of teachers under the provisions of § 876 of the Revised
Codes of 1905, or chap. 85 of the Session Laws of 1901. Under this
statute each applicant for teacher’s certificate on examination there-
for paid a fee of $2 to the county superintendent of schools of such
county wherein the examination was held, $1 of which $2 fee the county
superintendent was obliged by law to pay into the county teachers’ insti-
tute fund, and the other $1 thereof to forward to the superintendent of
public instruction. It is admitted that of such total collection by the
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defendant as state superintendent he disbursed $11,815, leaving unex-
pended $5,898 as a balance retained by him personally after the expira-
tion of his term of office, under his claim in good faith that he is en-
titled to retain same as owner thereof; and that acting thereon to de-
termine the law involved this action has been brought. The lower court
awarded judgment in favor of the state, and defendant appeals.

This matter is primarily one of statutory construction. The sections
to te construed are §§ 876 and 869, providing for the collection and cre-
gtion of the fund and for its expenditure. The statute creating the
fund does not expressly or explicitly command an accounting by the
officer to the state for the fund, or direct disposition of any balance that
may remain unexpended therein, while the statute itself in terms pro-
vides the official may disburse it, designating, however, the purposes
for which it may be so expended.

This legislation originates with chap. 62 of the Session Laws of 1890,
the important features of which defines the duties of the office of super-
intendent of public instruction; providing in § 5 of the law that it shall
be the duty of such officer to prepare all questions used in the examina-
tion of applicants for teacher’s certificates, prescribe the rules and regu-
lations for conducting all such examinations, and issue or revoke state
certificates when provided by law. His duty in such respect remained
unaltered as § 626 of the Code of 1895, and § 736 of the Code of 1899;
and until 1901 this duty and the work involved rested upon the various
county superintendents. By chap. 85 of the Session Laws of 1901 this
duty was placed with the state superintendent. And in addition to the
fec of $1 formerly required to be paid by the applicant to the county
snperintendent, used by the county superintendent in support of teach-
ers’ institutes in the county or in the support of teachers’ training
schols (see § 743, Code of 1899) a $1 addition to the fee was required,
making the fee paid by the applicant for certificate $2. The section of
#tatute requiring the fee as enacted in chap. 85 of the Session Laws of
1901 is as follows: “Sec. 743. Fee for Certificate. Each applicant
for a county certificate shall pay $2 to the county superintendent, $1 of
which shall be paid into the county teachers’ institute fund, to be used
in support of teachers’ institutes or the teachers’ training schools in the
county, as otherwise provided, and $1 of said fee shall be used by the
superintendent of public instruction for such clerical assistance as he
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may deem necessary and competent for the reading of teachers’ answer
papers and work connected therewith. It shall be the duty of the county
superintendent immediately after each examination to forward $1 for
each applicant for teachers’ certificate to the superintendent of public
instruction, such sums to be used by him as hereinbefore provided.”

Under another and preceding section of the same law a fee of $1 was
required to be paid into the institute fund of the county in cases of re-
moval or validation of certificates by indorsement by the county super-
intendent as by law provided. '

The question before us for determination is: Do the provisions of
§8§ 869 and 876 authorize the claim of the defendant in this case that
the balance of the unexpended fee provided in those sections belongs to
him under a reasonable construction of the two sections referred to ¢
One basic fact must be considered as having an important bearing in
this matter. We are dealing with one of the state funds. This surplus
is but a balance remaining of a fund collected by virtue of official em-
ployment in the exercise of official duty by a county officer in a matter
germane to the duties of such officer, and is, in its collection and trans-
mission to a state officer charged by law with the duty to receive it, a
state fund,—public money. The mode of collection impresses it with
these characteristics. Indeed, an equal amount, the other one half the
fee collected from the same source, goes into a designated public fund
created by the same statute, named the “teachers’ institute fund” of the
county wherein it is collected. It would be strange reasoning, indeed,
that would conclude that $1 of every collection belonged to some person
individually, holding public office, while the entire collection is made
as a collection of public moneys for public use by a public officer dis-
charging his prescribed statutory official duty in so doing, unless there
be some plain mandate of the law providing that such portion of this
public money shall become private property. It is likewise plain that
the legislature never intended the county superintendent should extract
$2 for every applicant for teachers’ certificate, that one half thereof
should be public money and one half a private fund for the already
salaried official at the head of the educational department of the state,
upon whom already rested the duty of performance of all the duties of
his office the legislature might declare belonged to it. Again, in case of
default by the county superintendent of schools in making collection of
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the applicants, would there be any doubt as to his liability on his bond
for such failure of performance of plain duty, and who but the state
would then be able to collect thereon? Or, again, in case of the col-
lection of the $2 required and the embezzlement by the county super-
intendent of one half of such fund so collected, after the other one half
had been paid into the county institute fund, would there be any ques-
tion of the ability of the state to recover for its use the defalcation, or
prosecute the delinquent officer criminally therefor? It is noticeable
that the statute designates the total payment as a fee in the direction
“and $1 of said fee shall be used by the superintendent of public in-
struction for such clerical assistance as he may deem necessary and
competent.” The fee of $2, then, is by statute designated as an entire
payment, one fee, and, so regarded, it must be either wholly private
or wholly public, unless the statute itself expressly declares one part
public and the other private. One half the fee reaching by statute a
public county fund, it thereby impressed the whole fund as belonging
to the public, even though there be no provision made for the other
one half, except that it be paid into the hands of the public official for
public use. Hence, the conclusion urged by defendant that the omission
to declare that portion of the payment transmitted to the state super-
intendent to be a public fund, while the other portion remaining in the
county is declared a county fund, shows a legislative intent that the
part transmitted to the state superintendent should be private funds,
is without force. The only reasonable conclusion to arrive at is exactly
the contrary; namely, that the legislature, having designated the por-
tion remaining shall be turned into a particular fund, evidences an
intent that the entire collection is for public purposes unless the con-
trary is specifically provided for, and it is not. This is strengthened
by the presumption that every fee exacted by a public officer in the
performance of his duty requiring it is a collection of public moneys
excepting where the statute plainly provides that the officer shall be
paid by the fee or that such fee collected shall belong to the officer.
Otherwise it attaches as a public fee or profit of the office and belongs
to the public. Defendant’s assumption, then, that the statute authorizes
the collection of these fees by these public officers, the various county
superintendents, for the benefit of the state superintendent individual-
ly, is begging the question and assuming as a fact an unusual situation,
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as nowhere and at no place is a similar provision found relative to a
state or county officer. And such an assumption would ignore the propo-
sition of law that the burden in this case is upon the defendant to justify
his title to these funds retained by him, and not upon the state, after
the collection has once been established or admitted, to prove the owner-
ship of moneys collected by force of statute by public officers, trans-
mitted to the incumbent of this state office.

Then, again, the statute providing for the payment of fees by pri-
vate parties to public officers necessarily evidences a legislative intent
that such fees shall belong to the public, unless expressly declared as
fees to the officer individually; and most certainly is this true where
the officer to whom the fees are paid is a salaried officer. Defendant,
challenging the conclusion that the fees are a public fund, argues that
the various county superintendents are the agents of the state superin-
tendent to collect from each applicant for a teacher’s certificate the
$1 item on behalf of the state official; and urge that he is an agent
or trustee in such collection and the transaction of the same to the state
superintendent, urging this agency or trusteeship as a reason why the
funds should be held to be the private property of the superintendent
from the time of their collection. But though the county officer may
act as agent or trustee of the incumbent of the office of state superin-
tendent of public instruction in the performance of this duty, it does
not follow that such is any reason to characterize the fund so acted upon
as a private fund, when one remembers that every public officer is an
agent for the state and likewise a trustee for the state in the perform-
ance of his duty. Turn to § 3, Throop on Public Officers, and find
the following definition of a public officer: “A public office is an
agency for the state, and the person whose duty it is to perform this
agency is a public officer.”” Turn again to Mechem on Public Officers,
§ 803, and read: “From the very nature of the case it is evident that
the public—the government, be it national, state, or lesser municipal—
can deal with third persons and enter into contracts with them only
through the instrumentality of its public officers or agents, duly au-
thorized by law and acting within the scope of the authority conferred
apon them.” See also §§ 839 and 840 of the same authority. And con-
stantly throughout the text-books and decisions on puvblic officers we
find parallels drawn, comparing public officers with agents and trus-
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tees, and the word “officer”” is often used, coupled with agent or trustee,
in illustrating the relation between the office and the public. A public
officer is in a sense an agent or trustee of every other public officer or
person to whom a responsibility is owing by the public officer. And
whether the fees in question be the property of the state or the prop-
erty of the defendant, the county superintendent in the collection of
the fund in either case acts as an agent or trustee for such purposes.
Again, it is urged in support of the contention that these funds are
private funds of the officer that the state has in no sense obligated
itself to pay any clerical assistants he may employ, but on the contrary,
that the superintendent is alone responsible for their pay; and that
he has the fund and is required to procure the work done on his own
private responsibility. We submit this proposition will not stand the
light of reason. Here is a state officer explicitly authorized by the
statute, § 869, in the closing part thereof, to employ such clerical assist-
ants as he may deem necessary and competent. For whom is the em-
ployment but the state? Who pays the employees but the state? And
from what is it paid but the fund mentioned in § 876, which fund
is by statute limited to the disbursement for payment of such clerical
assistants as must be necessary as well as competent to do the work ?
If a private fund, why such limitation on its disbursement? Are pri-
vate funds subject to statutory limitation? Does not, on the contrary,
reason dictate that such statutory restriction evidences a legislative
intent that the fund was a public one? The importance of this ques-
tion of ownership of the fund is seen when we realize that, to sustain
defendant’s contention, we must hold that the fund, from collection
to final disbursement, at all times remains private property of an in-
cumbent of public office; and to so hold it would follow as the night
the day that at no time has the state been responsible for the payment
of the employees doing its work under the statute authorizing the state
superintendent to employ clerical assistance. We cannot subscribe to
such a doctrine contrary to all precedent and as inconsistent as it is
unreasonable. The statute, by authorizing the officer to employ cleri-
cal assistants in his office to perform and assist in the performance of
the duties of the officer, never contemplated that when so employed
they should be regarded as private servants looking to a private in-
dividual for their compensation. While the clerks are not officers, not
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having subscribed to any oath of office, or given a bond, or being re-
sponsible as public officers, yet they are public employees when legally
employed by the officer authorized by law to engage their service, in
the absence of some provision of law or some express provision of their
contract of employment rendering the public officer personally liable
to them for their pay, and accordingly the state is their paymaster -
and legally obligated as such to pay them. In the absence of any statu-
tory or contract provision as to who shall pay such clerical assistants,
the presumption is that the officer when authorized to make the em-
ployment at all bound the state, and not himself, to pay the employee.
See chap. 7, Mechem on Public Officers, and particularly § 805 thereof,
reading: “A well-defined distinction is made by the law between con-
tracts entered into by the agent of a private principal and those of the
agents of the public. It is constantly presumed that the latter do not
intend personally to assume the public burdens, and that persons deal-
ing with them do not rely upon their individual responsibility. ‘On
the contrary,” says Judge Story, ‘the natural presumption in such cases
is that the contract was made upon the credit and responsibility of the
government itself, as possessing an entire ability to fulfil all its just
contracts far beyond that of any private man, and that it is ready
to fulfil them not only with good faith, but with punctilious prompti-
tude and in a spirit of liberal courtesy.’” > Then, again, § 806, same
authority, reads: “Hence it is well settled as a general rule that public
officers and agents will not be held personally liable upon contracts
entered into by them in the public behalf, except in those cases where
the intent is clearly apparent so to bind them. And as is said by
Chief Justice Marshall, ‘the intent of the officer to bind himself per-
sonally must be very apparent indeed to induce such a construction of
the contract.”” Then, again, we quote the following from Throop on
Public Officers, § 551: ‘A contract entered into in behalf of the state
by public officers empowered by statute, either expressly or by implica-
tion, to make the same, binds the state as a contract by an individual
made through his authorized agent binds him.”

Nor are works on public officers the only text-books supporting this
proposition. See chap. 37 of second edition, Bishop on Contracts. We
quote from § 996 of this authority the following summary of the
chapter: “The government, whether of the United States or of a
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state, has within its sphere the same power of contract as an individual
within his sphere. And like an individual it can enforce the contract
in its courts. It is bound the same on its part and the presumption is
the same that it will perform. . . . Since it can act only through its
officers and other agents its contracts must be ostensibly made by them,
for which and other reasons the presumption is always strong that it,
and not the agent, is the party to a bargain in its interest.”

Under these authorities, but a digest of the cases cited in them, it is
plain that the state, and not the defendant, is the employer and pay-
master of any clerical assistants contemplated to be employed by the
superintendent of public instruction under §§ 869 and 876 of the stat-
ute. It is equally plain that the fund from which such help shall be
paid is, as declared by § 869, the accumulation from the portion of
these fees in the hands of the superintendent. The state being the em-
ployer and the party responsible to the employees for wages, the fund
from which the wages are designated to come must be a public fund.
There can be no other conclusion in reason. And if the fund is a pub-
lic fund at the time of its prescribed statutory disbursement, it is such
in its collection and transmission to the official and in his custodian-
ship of it; all of which everlastingly negatives the theory advanced by
the defendant that the fund is his, and not a public fund.

We have established, then, that the undeniable, indisputable, basic
fact confronts us in this inquiry, that we are dealing with publio
moneys in the hands of public officers accountable to the state for the
proper care and keeping as well as the appropriate disbursement of
public money collected for the state’s use. With this in mind should
we not have a plain direction in law before we should hold public
moneys could be legally diverted as an increase in salary? And should
not the claimant be able, before establishing title to the fund, to place
before us legislative sanction for such appropriation? With the own-
ership of the fund established to be in the state, let us analyze the stat-
ute in question under which defendant makes his claim thereto. The
statute reads: ‘It shall be the duty of the county superintendent im-
mediately after each examination to forward $1 for each applicant for
teacher’s certificate to the superintendent of public instruction, such
sums to be used by him as hereinbefore provided.” This is the law
covering the payment of the fund into his hands, “to be used by him as

23 N. D.—6.
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hereinbefore provided,” which is in the manner prescribed in the fol-
lowing language: ‘“And $1 of said fee shall be used by the superin-
tendent of public instruction for such clerical assistance as he may
deem necessary and competent for the reading of teachers’ answer pa-
pers and work connected therewith.” No other authority whatever is
granted him to disburse from this fund, except it be contained in the
last part of § 869, reading: ‘“He may appoint such clerical assistants
as he may deem necessary, but the expenditures therefor shall not ex-
ceed in the aggregate the sum annually collected from applicants for
county certificates for this purpose.” It is true this particular state
does not expressly require the superintendent to account for the fund
in question, nor does it say what disposition he shall make of any bal-
ance of the fund remaining unexpended; but that does not alter the
fact that whatever balance exists remains as a balance of a public fund.
Nor can the fund be disbursed by the superintendent of public instruc-
tion except for certain specified purposes. The statute defines the pur-
pose of the fund’s collection to be to pay clerical assistants in the of-
fice of the state superintendent of public instruction, and defray ex-
penses of assistance in examination, marking and filing of teachers’ an-
swer papers, authorizing the superintendent to use said fund not for
general clerical assistance, but “for such clerical assistance as he may
deem necessary and competent for the reading of teachers’ answer pa-
pers and work connected therewith.” With the examination papers
being examined by the various county superintendents, no such fund
was contemplated or provided for, but immediately on this work be-
ing thrown into the department of public instruction with the bill pla-
cing the work there, we find this fund created, to use the words of the
statute, “for this purpose” of defraying the expenses necessarily to be
incurred “for such clerical assistance as he may deem necessary and
competent for the reading of teachers’ answer papers and work con-
nected therewith.” And, again, immediately following in the pro-
vision for payment by the county superintendent to the state superin-
tendent, we find the command; “To forward $1 for each applicant for
teachers’ certificate to the superintendent of public instruction, such
sums to be used by him as hereinbefore provided,” again limiting its
disbursement to the particular use to which it is ordered applied. But
defendant contends it was intended by the legislature that he should
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own the fund, subject, however, to the duty of payment therefrom of
such clerical assistance as should be necessary to properly perform the
duties of the office in this respect. Such is not the letter nor the intent
of the act. So to do would be contrary to all precedent in the payment
by the state of its officers. Was not the clerical force “necessary and
competent for the reading of teachers’ answer papers and the work con-
nected therewith” in the state’s employ? When has the state ever pro-
vided a fund to pay its employees, and transferred title to the same to
one of its officers under the command that he individually be respon-
sible for and pay such clerical help of the state? History affords no
example of such a manner of dealing by this state. Why should the
state exercise the foresight to collect the adequate fund to more than
meet all expenses, and then place it in the hands of the officer under
whose supervision the work is to be done as a gift to him individually,
instead of acting as reason would demand, that of placing the fund in
the officer’s hands and authorizing him to disburse it as the state pay-

- master to the employees of his office working for the state. Most as-
suredly it would seem that before such an unreasonable, unprecedent-
ed procedure is declared to be that intended, the statute should be so
plain as not only to imperatively demand such construction, but nega-
tive any other reasonable one.

The statute grants no more than the right to use, meaning the right
to disburse, expend, and pay out the money for the declared purpose for
which it was provided. Surely if a construction is adopted interpret-
ing legislative permission to use under such circumstances as an appro-
priation and a grant of ownership to the officer, careful, indeed, must
future legislatures be; and to prevent state officers from claiming funds
coming to them by virtue of office, future legislation, to properly safe-
guard the interests of the state in authorizing official disbursements,
should always conclude with a statement “that under no circumstances
shall the officer be held to own the public funds hereby intrusted to him
by virtue of his office for the state’s use.”” The idea of the necessity
for such a provision shows the absurd extreme to which a holding with
appellant would naturally lead. Rather, instead, the contrary construc-
tion should prevail, that the public official who retains possession of
public funds under claim of ownership thereof should be able to base
his claim on plain and unambiguous statatory authority therefor; upon
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such a definite, unequivocal appropriation to him of the fund as evi-
dences a plain legislative intent to make him the donee of public prop-
crty. The legislature by granting the use granted no more than that,
and the right to such use was granted, not to the individual, but to the
office as an incident of the office. We have searched without suceess
for precedent favoring defendant’s contention. None is cited by his
careful, painstaking, and eminent counsel. On the contrary we find
the words “use” and “to be used” must be construed with the context.
As an instance, such terms in insurance law mean occupancy; in real
cstate transfers and the interpretation of wills and devises, the word
*“use” often is interpreted as a trust; while in ordinary language to
“use” is to employ, to derive service from; to ‘“use” moneys is to pay
out or disburse them. In Hightower v. State, 72 Ga. 482, the term is
exemplified as “one may ‘use’ a thing that is employed in his service or
business.” Again, in Heaston v. Randolph County, 20 Ind. 398, at
page 403, we read: ‘“The word ‘use’ may be held as synonymous with

benefit.” Again, under statutes regulating United States customs du- .

ties on personal property imported, in Astor v. Merritt, 111 U. S. 202,
28 L. ed. 401, 4 Sup. Ct. Rep. 413, we find: “In ‘use’ is defined to be
in employment.” “Out of ‘use’ is defined as ‘not in employment.’”
“To make use of is defined as ‘to put in use,” ‘to employ,” ‘to derive
benefit from.”” Again, in State v. Davis, 9 Houst. (Del.) 558, 33 Atl.
439, at page 440, the opinion used the following language: “The
word ‘use’ means to make use of, to convert to one’s own service, to

avail one’s self of, to employ, to put to a purpose.” Again, in State

ex rel. Hayes v. Board of Equalization, 16 S. D. 219, 92 N. W. 16, we
read from the opinion that “use and ownership are not synonymous.”
Courts are often called upon in taxation matters to determine whether
the use or the ownership determines exemption or nonexemption on
property for taxation purposes. In Washburn College v. Shawnee
County, 8 Kan. 344, we read: “It is strictly the use of the property
which determines whether the property is exempt or not.” Again, in
Cincinnati College v. State, 19 Ohio, 110, in the discussion of taxation
matters, we find the following: Property used exclusively for educa-
tional purposes is exempt whoever may own it or whoever may use it.
Property not used exclusively for educational purposes, if otherwise
taxable, is not exempt whoever may own it or whoever may use it. And
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generally in taxation matters the use instead of the ownership deter-
mines the right to tax, so far as the exemption from taxation of prop-
erty used for charitable purposes is concerned. We find the right to
use to be but an incident of ownership, but not necessarily implying
ownership. In no sense are the terms ‘“use” and “ownership” syn-
onymous, nor to be construed as identical in meaning. If the statute
in question had authorized the “use” by him for educational purposes
of certain real estate belonging to the state no one would contend that
more than the bare power to use was conferred. Why under the same
phraseology should the privilege of use of public moneys for a specificd
purpose carry with it the ownership of the fund? The power to em-
ploy, to disburse, to pay out, to put to a purpose, or to derive benefit
from the money—terms held synonymous with use,—must be construed
in connection with the fact that such employment, use, and benefit de-
rived is for the state in whose behalf such funds are to be used, dis-
bursed, and employed.

Appellants urge for our consideration an assumption that the legis-
lature never intended that any balance should exist in this fund. It
matters not whether it did or not. Assume the legislature may have
supposed that the entire fund would be consumed for the purposecs
specified and to which the fund is required to be devoted,—to the pay-
ment of clerical help. The supposition of the legislature in this respect
in no wise evidences an intent that the superintendent of public in-
struction personally should derive any benefit, but rather the contrary.
if the supposition be true, it evidences a want of intent on the part
of the legislature to transfer ownership of the fund to the superintend-
ent. It certainly is irrational to first suppose an intent that no bal-
ance shall exist, and in the next supposition suppose therefrom such
evidences an intent that a balance shall exist and that it shall be the
private emolument of office of the officer. Unless the legislature as-
sumed the fund to be entirely devoted to and consumed as well in pay-
ing state office employees in clerical work, why the provision that the
expenditures for the purposes to which the fund is to be devoted shall
not exceed the aggregate sum annually collected from applicants for
county certificates for this purpose? The intent may have been that
the state clerical help would perhaps consume entirely the state’s fund
provided to pay the same. If so, this very idea negatives the thought
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of its appropriation by the state superintendent, to alleviate whose

work and make possible payment of clerical assistants without calling

on the general funds of the state, this special fund was created. Grant,

again, that a fair inference from the provisions of § 869 is that the

fund was to be used to pay clerical assistants so far as it would go, and

that the state superintendent and his deputy should, in case of work re-

maining unfinished in “the reading of teachers’ answer papers and

work connected therewith,” complete the same as a duty of his office.

Inasmuch as no specific provision is made for such added work, if any

was thrown upon the office, no added salary was to be paid defendant

therefor; the rule in such case being that if the statute increases the

duties of an official by the addition of other duties germane to his of-
fice, he must perform them without extra compensation. “An officer
who accepts an office to which a fixed salary or compensation is at-
tached is deemed to undertake to perform its duties for the salary or
compensation fixed, though it may be inadequate, and if the proper
authorities increase its duties by the addition of others germane to the
office the officer must perform them without extra compensation. Nei-
ther can he recover extra compensation for incidental or collateral serv-
ices which properly belong to and form a part of the main office.” Me-
chem, Pub. Off. § 862 ; Throop, Pub. Off. 478, 479 ; 1 Dill Mun. Corp.
4th ed. § 233; Evans v. Trenton, 24 N. J. L. 764; People ex rel. Phe-
nix v. New York, 1 Hill, 362 ; Andrews v. United States, 2 Story, 202,
Fed. Cas. No. 381; United States v. King, 147 U. S. 676, 37 L. ed.
328, 13 Sup. Ct. Rep. 439 ; Broaddus v. Pawnee County, 16 Okla. 473,
88 Pac. 250. “A change in the duties of an office during the term of
the incumbent does not affect the compensation of the officer.” 29 Cye.
1424, citing: Bennett v. Orange, 69 N. J. L. 176, 54 Atl. 249, af-
firmed in 69 N. J. L. 675, 56 Atl. 1131; Tyrrell v. New York, 159 N.
Y. 239, 53 N. E. 1111; Marquis v. Santa Ana, 103 Cal. 661, 37 Pac.
650 ; State ex rel. Watson v. Eskew, 64 Neb. 600, 90 N. W. 629; Sid-
way v. South Park, 120 Ill. 496, 11 N. E. 852; Locke v. Central, 4
Colo. 65, 34 Am. Rep. 66; People ex rel. Stetson v. Calhoun County,
36 Mich. 10; Gerken v. Sibley County, 39 Minn. 433, 40 N. W. 508;
Raymond v. Madison County, 5 Mont. 103, 2 Pac. 306. See also
Stringer v. Franklin County, — Tex. Civ. App. —, 128 S. W. 1168,
and Bohart v. Anderson, 24 Okla. 82, 103 Pac. 742, 20 Ann. Cas. 749.
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“Public officers have no proprietory interest in their offices or any right
of property in the prospective compensation attached thereto.” State
ex rel. Lull v. Frizzell, 31 Minn. 460, 18 N. W. 316-319; Cooley,
(onst. Lim. Tth ed. 388.

But on the question of the assumption by the legislature that no un-
expended balance in this fund would ever arise, it is doubtful if such
assumption is warranted. The findings show that a balance has been
accumulated steadily during the entire incumbency of defendant in said
office. At the expiration of the first two years in office a balance of
$1,857 remained unexpended of this fund, which was increased by the
next two-year term to a balance of $3,800 over all disbursements, and
at the expiration of defendant’s third term it has further increased to
the amount in suit, $4,898. The legislature are presumed to have acted
intelligently in this as in all legislation. They foresaw the necessity
of creating the fund to care for the expense of clerical assistance. It is
but reasonable to suppose investigation was made in advance of the leg-
islation as to whether the fund would be ample to care for the expense
for which it was created, and the fact that it was more than sufficient,
as the existence of this suit establishes, should but strengthen the belief
in the care with which this legislation was enacted. Can we not con-
clude then that the legislature intended just what has happened ?
That a balance should remain, but if perchance the fund should not be
sufficient there should be no drain upon the state treasury or its accu-
mulation from other sources? Such a construction is more reasonable
than the contrary one that, because of the provision against expending
more than the amount collected by this fund in clerical help, the entire
fund itself was to be donated to the incumbent of the office to the detri-
ment of the state financially, the construction urged by the defendant
in this action.

Much stress is laid by defendant upon the fact found by the trial
court to exist, that this balance in suit remains unexpended largely be-
cause he as an officer performed himself the duties and work resulting
from examining, marking, and filing teachers’ answer papers and other
work connected therewith, instead of employing clerical assistance in
the performance of the work and expending the fund in payment there-
for. Any economic action of the officer in such respect is commendable,
but the declaration of the statute still remains that this money is to be
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used by him only for clerical assistance necessary in the performance
of these certain duties; and also that the duties were not imposed upon
the defendant individually but upon the office. His work in the per-
formance of his official duty is that of the incumbent of the office. It
is not clerical assistance, and cannot be so construed. His time and the
result of his energies belonged to the state, so far at least as the state’s
necessity required. And as such officer he was obliged to so properly
fulfil the duties of the office, and for these he is paid his yearly salary.
While economic administration in office is to be commended, yet it is
but a duty to be expected, and not something to furnish a pretext for
the appropriation of clerical hire graciously provided by the state to
lighten the work of the office. The very claim of the defendant es-
tablishes the fact of his ability to do the work himself and save the
fund, and the want of necessity for its disbursement, leaving the fund
belonging to the state unexpended; certainly the want of the necessity
for its use so established can in no wise change the character of the
fund from state moneys to private emoluments in office. “Since a
public officer with fixed compensation is bound to perform his duties
for the compensation provided by law, compensation in addition to
salary must be expressly provided for.” 12 Current Law, p. 1160, and
cases cited. Again, “Public officers must perform the duties of their
offices, however onerous they may be, for the compensation fixed by
law, and will not be allowed compensation for extra services unless
expressly authorized by statute.” 4 Current Law, 865, and cases cited.

As to the claim of the defendant regarding which findings were
madz in the trial court as to some of the work being done out of regu-
lar office hours by himself individually, and that because of such efforts
he is entitled to the amount so saved from the fund as his personal com-
pensation, plenty of precedent exists against the validity of such a claim
and none for it. See Morgan v. New York, 105 App. Div. 425, 94 N.
Y. Supp. 175, the syllabus of the case summarizing the holding to be:
“The fact that affidavits taken by a chief messenger in the department
of buildings of the city of New York in the performance of his duties
as such messenger, as charged on him by specific direction, were taken
in the morning before business hours, did not entitle him to extra com-
pensation,” citing McCabe v. New York, 77 App. Div. 637, 79 N. Y.
Supp. 176, affirmed by court of appeals in 176 N. Y. 587, 68 N. E.
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1119; in which case it is held that an employee of the city is not en-
titled to extra compensation for services performed. ont of regular office
hours.

As further illustrating and supporting this proposition, see McBrian
v. Nation, 78 Kan. 665, 97 Pac. 798, where a chaplain of the peniten-
tiary, required by statute to devote his entire time to the performance
of his official duties as such, and paid $1,000 per yecar therefor, super-
intended a night prison school after employment by the board of dirce-
tors of the penitentiary so to do, and was refused a reasonable compen-
sation of $30 per month for such additional service. In disposing of
the case the court says: “The case here presented is an extreme one.
The services as superintendent of the night school are performed when
the chaplain would probably not be engaged in any official duty. No
material injury is suffered by the state. Moreover the chaplain would
seem to be an eminently proper person for a superintendent of the
school, and his services are less expensive than if a specially qualified
person were employed to perform them. Strictly speaking, however, the
time 8o devoted by the chaplain belongs to the state and is paid for
by his salary, and this is a sufficient reason why the state should not be
called upon for further payment.” And payment was denied. Grant-
ing the case on trial to be an extreme one so far as personal effort of the
defendant expended for the benefit of the state in saving the fund is
concerned, it is not as extreme an instance as the Kansas case quoted.
Defendant is paid a more adequate salary, every personal expense pro-
vided for connected with the office, and he was under no employment
by anyone pretending to exercise authority to induce him to do tho
work, granting that it was all done after hours, as was the case in Mec-
Brian v. Nation.

Another ground for defendant’s claim of ownership of this fund is
that the statute creating it does not require the superintendent to ac-
count to the state for the proceeds hereof, and that in the absence of such
an accounting the right to use conferred carried with it by necessary im-
plication the ownership of the fund itself. Further, that he is not
chargeable with an accounting, and that the omission of express statu-
tory requirement that he shall account evidences an intent that he shall
not and that the money shall belong to him. To this we cannot agree.
The public officer is an agent or a trustee of the public, and he must ac-
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count for all money coming into his hands by virtue of his official re-
lation to the public, and this without the necessity of a stalute requir-
ing him to account. His bond to the state as its officer, required by the
provisions of §§ 401, 403, and 404 of the Code of 1905, existing by
virtue of legislative enactment prior to the taking office of this incum-
bent, requiring his bond in the penal sum of $5,000, conditioned that
such officer “render a true account of all moneys and property of every
kind that shall come into his hands as such officer, to pay over and de-
liver the same according to law,” is in itself a contract with the state
that on his bond he will account for these moneys. But defendant may
answer and say that the bond only calls for the payment to the state of
the money required to be paid to it by law. The requirement of §
401 Code of 1905, formerly contained in Revised Codes of 1899 at §
340, is that the requirement of the bond shall be that he “shall account
according to law,” and the law makes it his duty to account as a trus-
tee to the public at the termination of his term of office for all moneys
and property received by him in his capacity as public officer. For au-
thority for this holding, see § 909, Mechem on Public Officers, read-
ing: “It is the duty of the public officer, like any other agent or trus-
tee, although not declared by express statute, to faithfully account for
and pay over to the proper authorities all moneys which may come into
his hands upon the public account, and the performance of this duty
may be enforced by proper actions against the officer himself or against
those who have become sureties for the faithful discharge of his duties.”
Then, again, quoting from the same authority, § 912: “It is made the
duty of the officer either by the terms of the statute prescribing his
duties, the performance of which the bond in general terms is given to
secure, or by the very language of the bond itself, to safely keep the
public funds which come into his hands and to pay them over accord-
ing to law,” and “the officer’s liability is, according to the great ma-
jority of the decisions, held to be fixed by the terms of the statutes, or
the language of the bond,” to the terms of which bond he has given
the state he is held. As to the time at which the defendant was called
to account, § 910, Mechem on Public Officers, announced the following
rule: “Where by the law creating the office or otherwise the time for
accounting is expressly fixed that provision would of course govern.
Where, however, no such time has been fixed it would be the duty of
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the officer ordinarily in analogy with that of a private agent to account
upon lawful demand, and at all events, within a reasonable time.” Sec.
916, Mechem on Public Officers, in part reads: “It is frequently the
case that public officers, by virtue of their position, come into the pos-
session of property, both real and personal, belonging to the public.
Certain of this property, such as real estate occupied for public pur-
poses, and the public books, records, and furnishings, form permanent
appurtenances of the office designed by law to be transmitted to his suc-
cessor, and it is the officer’s duty therefore upon the expiration of his
term to duly deliver them over to the public authority lawfully entitled
to receive them.”

In this case the fund in question came to defendant as an incident
of his office, as much so as an appurtenance of the office, and, in the
absence of statute, the law implies the plain duty that he shall deliver
them to his successor at the end of his term, and in so doing there neces-
sarily exists the obligation to account for such money and for the ac-
curacy of his books regarding the same, as well as the requirement of
its safe-keeping. It matters not that the legislature omits to specific-
ally require an accounting. His bond required by law is that he shall
g0 account; and the law requiring his custody of this public fund, the
terms of his bond, and the law authorizing it, compel an accounting
thereof. Appellant’s contention in such respect is as untenable as would
be that, because the statute defining his duties does not specifically re-
quire him to perform them to the best of his ability, or does not in
terms require him to be faithful and honest toward the public, that
indifferent official action or unfaithfulness or dishonesty toward the pub-
lic would be excused as not mentioned in the statute or “not so nomi-
nated in the bond.” We use this illustration with no reference to ap-
pellant personally, his efficiency in office being unquestioned, and real-
izing that his claims in suit are made by him in the utmost of good
faith,

But in the contention of defendant that nowhere in the statute is
he obliged to account, defendant overlooks the plain mandate of the stat-
ute requiring him to account on demand of the state auditor,
imposed upon the state auditor as the duty necessarily a part
of the duties of that office, of formulating an account with the
office of superintendent of public instruction, and, if necessary,
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compelling an accounting. See § 103, Revised Codes of 1905.
formerly existing as § 100 of the Revised Codes of 1895, read-
ing: “Whenever any person has received moneys or has moneys or
other personal property which belongs to the state by escheat or other-
wise, or has been intrusted with the collection, management, or disburse-
ment of any moneys, bonds, or interest accruing therefrom belonging
to or held in trust by the state, and fails to render an account thereof
to and make settlement with the state auditor within the time pre-
scribed by law, or when no particular time is specified, fails to render
such account and make such settlement, or who fails to pay into the
state treasury any money belonging to the state upon being required so
to do by the state auditor within twenty days after such request, the
state auditor must state an account with such person charging interest at
the rate of 12 per cent per annum from the time of the failure.” Also
by § 101 of the Codes of 1905, in existence prior to the time of taking
office of the defendant as § 98, Revised Codes of 1905, we find the
duties of the state auditor defined and itemized, and therein we find :
“It is the duty of the state auditor: . . . 11. To examine and
settle the accounts of all persons indebted to the state and certify the
amount to the treasurer, and, ppon presentation and filing of the treas-
urer’s receipts thercfor, to give such person a release, and charge the

treasurer with such amount. . . . 13. To require all persons who
have received any moneys belonging to the state and who have not ac-
counted therefor to settle their accounts. . . . 15. To require at

such times and in such forms as he may designate all persons who have
received money or securities, or who have had the disposition or man-
agement of any property of the state of which an account is kept in hix
office, to render statements thereof to him, and all such persons must
render such statements when so required by said auditor. 16. To di-
rect and superintend the collection of all moneys due the state, and in-
stitute suits in the name of the state for all official delinquencies in re-
lation to the assessment, collection, and payment of the revenue, and
against persons who by any means have become possessed of public
moneys or property and who fail or neglect to pay for or deliver the
same and against all persons indebted to the state.” Surely these dutie=
of the auditor plainly provide he shall require an accounting of this state
fund in the hands of this state officer. Then again, § 421 of the Codes
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of 1905, existing since the Revised Codes of 1899 as § 358 thereof,
prior to the taking of office of appellant, must also apply as a specific
legislative provision requiring him to account. Sec. 421 reads: “Every
officer elected or appointed under the laws of this state shall, on going
out of office, deliver to his successor in office all public moneys, books,
records, accounts, papers, documents, and property in his possession be-
longing or appertaining to such office.”” For fear that this section
should not be construed to cover officers re-elected to the same office,
careful legislative provision is made in § 420, Codes of 1905, former-
ly existing as § 358, Revised Codes of 1899, reading: ‘“When the in-
cumbent of any office is re-elected he shall qualify as above required,
but his bond shall not be approved until he has produced and fully ac-
counted for all public funds and property in his control under color of
his office during the expiring term, to the person or authority to whom
he should account, and the fact and date of such satisfactory exhibit
shall be indorsed upon the new bond before its approval.” Certainly
this provision, construed with the provisions above quoted as to the
duties of the state auditor, make it plain that before defendant properly
qualified at the commencement of his second term of office, in law it
was his duty to account for the $1,857 remaining unexpended of this
fund, and before his last qualification the law imposed the duty to
likewise account for $3,800, and this, regardless of the provisions of §
103, making it the duty of the state auditor to see that he did so ac-
count.

These statutes are general ones, applying where no specific, express
contrary provision is made. The legislature placed this fund as it did
“for his use” to be expended “for clerical assistance necessary and
competent” to do the work specifically required; and the reason why
such statute did not in terms provide an accounting, or require the
money to be turned into the state treasury at the end of each of his
terms in office, was because the fund was created and placed in his cus-
tody under this general statute requiring such accounting, rendering un-
necessary any specific legislation on the subject. Assuredly when the
legislative power places a fund in the hands of a state officer as a trus-
tee of the fund, with such plain statutory requirements existing as to
the officer’s duty to account, the obligation arising from the general
statute applies as certainly as though an accounting has been especially
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provided in the legislation creating the fund. Notice, also, that the
provisions of these sections are so general as to cover every emergency
and all public funds and property in the officer’s possession or control
under color of his office. It surely was the legislative design to cover
every dollar reaching a public officer from any source whatever not
otherwise excepted, or for which no other certain specific provision was
provided. This general language itself heads off any claim that defend-
ant became the owner of this fund in question, as it certainly came to
the office of which he was the incumbent as an incident to such office,
and he himself secured possession thereof under color of that office.
The term “‘color of office,” in this connection, cannot be distorted when
read with the context, to mean a fund not legally belonging to the office,
but obtained by the official wrongfully under color of office.

But we find that the legislature of 1901, creating this fund, defined
in its creation its use to be that of paying for clerical assistance, the act
itself providing by express terms its creation for that purpose. Not
only did they declare the purpose to which it should be applied, but
they did at the same session, under chap. 51, Session Laws 1901, and
prior to the going into effect of the law creating the fund, provide it to
be a misdemeanor for the officer to divert to his own use and benefit any
allowance made for clerk hire in his office, by the following provision:
“Any state or county officer who shall, either directly or indirectly, re-
ceive and appropriate to his own use and benefit any part of the al-
lowance made for clerk hire in his said office shall be guilty of a mis-
demeanor.” That legislature clearly understood there was a distine-
tion between use of a fund for the public and use of it for the individual
in office. In the face of this statute, how can it be maintained that, in
granting the right to use this fund in question in such manner for
such declared purpose, for clerk hire only, the legislative intent was
to permit the appropriation of the fund or any part or balance there-
of, the very thing guarded against by chap. 51, of the act quoted, enact-
ed by the same legislature? Chap. 51, Session Laws of 1901, is still
in force as § 8645, Codes of 1905.

Then, again, we must not lose sight of the common-law requirement
in connection with salaries, that the statute must be plain and explicitly
cover the salary or increase of salary claimed; for in the absence of
statutory provision for compensation the officer is presumed to perform
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the work gratuitously as a matter of honor. Mechem on Public Officers,
§§ 855, 856; Throop on Public Officers, § 446, reading: “The gen-
eral law is that the rendition of the services of a public officer is deemed
to be gratuitous unless a compensation therefor is fixed by statute.”
*‘A strict construction of the statute under which the salary is claimed,
against the person asserting the claim, must be followed.” See 15
Decen. Dig. p. 732, and cases there cited, including Wood v. Madison
County, 125 Ind. 270, 25 N. E. 188; Legler v. Paine, 147 Ind. 181,
45 N. E. 604; Torbert v. Hale County, 131 Ala. 143, 30 So. 453;
State ex rel. Troll v. Brown, 146 Mo. 401, 47 S. W. 504 ; State ex rel.
Linn County v. Adams, 172 Mo. 1, 72 S. W. 655; Bates v. St. Louis,
153 Mo. 18, 77 Am. St. Rep. 701, 54 S. W. 439; State ex rel. Axen
v. Meserve, 58 Neb. 451, 78 N. W. 721; Bennett v. Orange, 69 N. J.
L. 675, 56 Atl. 1131; State v. Allen, — Tenn. —, 46 S. W. 303;
Dillon v. Whatcom County, 12 Wash. 391, 41 Pac. 174; State ex rel.
Holman v. Roach, 123 Ind. 167, 24 N. E. 106. “Where the provision
of law fixing the compensation is not clear it should be given the con-
struction most favorable to the government.”” 29 Cyec. 1426, citing
the following decisions fully sustaining the text: Tyrrell v. New York,
159 N. Y. 239, 53 N. E. 1111; United States v. Clough, 5 C. C. A.
140, 6 U. 8. App. 877, 55 Fed. 378, an opinion by Circuit Judge Taft
reversing 47 Fed. 791, and expressly disapproving the contrary doc-
trine laid down in McKinstry v. United States, 40 Fed. 813. See also
State ex rel. Lull v. Frizzell, 31 Minn. 460, 18 N. W. 316; Bramlage
v. Com. 113 Ky. 332, 68 S. W. 406 ; Gilbert v. Marshall County Jus-
tices, 18 B. Mon. 427 ; Morris v. Ocean Twp. 61 N. J. L. 12, 38 Atl.
760; State ex rel. Buttz v. Comptroller General, 9 S. C. 259; Cole v.
White County, 832 Ark. 45. If this statute be of doubtful construc-
tion, then under the above authorities the doubt must be resolved in
favor of the state and against the defendant. To hold with appellant
would necessitate ignoring this rule in addition to giving an unusual
and strained construction of the statute.

Another argument is advanced by defendant in support of his con-
struction of the statute. He claims that the executive officers of the
state, and legislatures as well, have acquiesced in such construction
from the passage of the act in 1901 to the commencement of this action
in 1910, and that this fact is entitled to weight in construing this state
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that he declares is ambiguous. Let us consider this proposition. Every
incumbent of the office had before him the state and all the statutes
of the state bearing on the question, including § 8645, against the
appropriation of clerk hire by the officer. As to legislative sanction
there is nothing showing that this particular matter has ever been
called to the attention of the legislature. Instead we find practically
every legislature increasing the expense allowed to the office and in
doing so particularly designating how it shall be paid and for what it
is payment. As an instance, the legislature in 1903, in chap. 192 of
the Session Laws of that year, made an allowance of actual and neces-
sary traveling expenses to the incumbent of this office, the same not
to exceed $1,000, adding thereto its reasons in an emergency clause to
the effect that the fund then allowed for such purposes was insufficient,
hence the increase. Then the legislature in 1905 increased the clerk
hire to $4,000 per annum, and made provision for the payment of a
deputy out of the increase. The following legislature, in 1907, al-
lowed the incumbent of the office an increase of $500 per annum for
personal expenses as is shown by chap. 30 of the Session Laws of 1907,
and this was increased by the next legislature by chap. 216, Session
Laws of 1909, to $750 per annum for such purposes, the salary in the
meantime having been increased to $3,000 per year, and the last legis-
lature in chap. 266, Session Laws of 1911, fixed the traveling ex-
penses at $1,200 per annum.

On the question of the practical construction adopted by the office
and executive officers of the state favoring appellant’s contention:
The rule is that, before resort can be had to such a rule of construc-
tion, the statute must be ambiguous and of doubtful import as to its
true meaning. “If the meaning of a statute is clear and unambiguous,
a practical construction inconsistent with that meaning will have no
weight, and will not be followed.” 2 Lewis’s Sutherland, Stat. Constr.
§ 474, p. 891. Under ordinary interpretation of the language used in
the statute, we agree with the state’s contention that there is no am-
biguity in the statute, and there can be no resort to usage to aid in
its construction. Under the same authority at § 476 we find a further
want of evidence of the legislative intent that this statute be con-
strued as a grant of the fund, instead of the use thereof. “The con-
temporary and subsequent action of the legislature in reference to the
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subject-matter has been accepted as controlling evidence of the inten-
tion of a particular act. Legislative construction of old laws has no
judicial force, whether right or wrong the courts must determine the
proper interpretation from the statutes themselves.” We submit that
the contemporary act of the same legislature in making it a crime for
state officers to appropriate any part of the clerk hire allowed by the
legislature to said office, may be ‘“accepted as controlling evidence of
the intention of the particular act” under construction. Again, re-
ferring to the acts of subsequent legislatures: Nearly every two years
provision has been made defraying the personal expenses of the officer
in traveling when performing his duties. His personal office hire
allowance has constantly increased. Five hundred dollars per year
has been granted him for personal expenses without his filing a state-
ment thereof, and subsequently increased to $750 per annum. His
salary has been increased $1,000, and he granted, as at present, the
right to employ to an unlimited extent clerk hire in office. But run-
ning throughout all these provisions we find expressed in exact terms
the purpose for which all money is given or to which it is required to
be applied, and at no place in twenty years of legislation touching this
oftice do we find any grant of fees to this office as a prerequisite of the
office. Appellant urges that the duties of the office have steadily in-
creased. Reference to the statutes shows the salary and clerk hire
have accordingly kept pace with the increased duties. Well, indeed,
hag the legislature provided for this office. All of which is indicative
that the legislative intent in providing this fund was, as expressed in
§§ 869 and 876 of the Codes of 1905, to provide a fund to pay the
clerical help rendered necessary by the new duties imposed, and in-
trust the disbursing of the fund in the state’s behalf to this particular
officer, instead of directing payment in the usual manner. The statute,
having defined the purposes, we must take that as controlling the action
of the general assembly at the time of its passage. Accordingly the
rule of statutory construction announced in Lewis’s Sutherland, Stat.
Constr. § 490, applies, it being: “In construing an act of the general
assembly such a construction will be placed upon it as will tend to
advance the beneficial purposes manifestly within the contemplation
of the general assembly at the time of its passage.” Was the beneficial
purpose of the legislature in enacting this legislation to increase the
23 N. D.—7.
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superintendent’s annual income, or was it, as declared by the act, a
provision for clerical assistance and to prescribe its payment out of
the fund created therefor? Again at § 916, Lewis’s Sutherland, Statu-
tory Construction, we find: “An act should be so construed as to bring
it, if possible, within the legislative authority; to limit its general
words to the subject-matter or object of the act.” Thus is the word-
ing of the act limited to and to be read in the light of the subject-
matter and the object of the act. The object of this legislation being
manifestly to create a public fund for a particular purpose and regu-
late its use, limiting it to such purpose, far-fetched indeed must be the
course of reasoning whereby, contrary to all precedent and dealing
with public officers, a construction be given as contended for by de-
fendant. Such an intent never could have been the controlling idea
of the legislature.

One further contention demands consideration. Were these fees
received and to be disbursed by the state superintendent in the course
of his required official duty? The statute effectually answers in the
affirmative. Sec. 869 declares his duty with reference to teachers’
answer papers that “he shall examine, mark, and file or cause to be
examined, marked, and filed all answer papers submitted” by appli-
cants for county teacher’s certificates. Sec. 873 makes the county
superintendents the officials conducting the examinations for teachers’
certificates, and provides that they shall forward all answer papers
“immediately after the close of the examination to the superintendent
of public instruction for examination, marking, filing, and recording.
The superintendent of public instruction shall transmit, within thirty
days from the date of said examination, a record of the standings of
each applicant to the county superintendent, who shall then grant to
the applicant a certificate of qualification,” if the applicant is entitled
thereto from said examination. The questions used in the examination,
§ 751 declares it to be the duty of the state superintendent “to pre-
pare or cause to be prepared.” Though the statute permits the super-
intendent to either do the work himself or cause it to be done, it still
remains his duty to superintend such work and such duty is discharged
either by doing it himself or causing the performance of the work.
The duty is to do one or the other, or both, that the work may be done
within the tuirty-day period prescribed for its completion. In this
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connection the case of State ex rel. Newnham v. State Bd. of Edu-
cation, 18 Nev. 173, 1 Pac. 844, is parallel. We quote from the court’s
opinion on page 180: “The board’s duty is to prescribe and cause to
be adopted a uniform series of text-books. The statute makes the last
duty as imperative as the first. The complaint made in this case is
that the board fails to cause the adoption of text-books by it prescribed.
By prescribing a text-book simply the board’s duties are only half
done. It must also see that the prescribed book is adopted and there-
after for four years it cannot be changed. This is the sensible view
of the statute. The law declares no means by which the board shall
cause the adoption of text-books, but, the duty being enjoined, a power
is given to use such reasonable means as are necessary for its proper
performance. By a judicious exercise of this power the board need
not experience much difficulty in performing their entire duty.” The
fact that in the statute the disjunctive, instead of the conjunctive, is
used, makes no difference with the application of the law quoted. The
duty is prescribed by statute, the power to employ and the power to
pay for the performance of the duty is granted, and the remark regard-
ing the exercise of the power by the board here applies.

The phrase ‘“or cause to be examined,” wherein the officer is en-
joined to examine or cause to be examined the teachers’ answer papers,
is as regards official action the equivalent of the individual perform-
ance of it by the officer. See 2 Words & Phrases, p. 1012, and Burn-
ham v. Aiken, 6 N. H. 308, on page 328, where the court says: “What
is caused to be done is done.”

Nor can it be contended that because in § 869 the words “he may
appoint such clerical assistants as he may deem necessary” are framed
in the permissive, that such officer does not owe a duty to the public
in the performance of the work for which the money was received and
disbursed. Or in other words, that it was his duty, or it was not, as
he saw fit to elect as to the performance of this work. If this theory
needs answer it is effectually met by the authorities. We quote from
§ 593, Mechem on Public Officers, as follows: “Authority to perform
acts of public concern is often conferred in language which in form
seems to be permissive only, leaving it to the option of the officer
whether he will act or not, and the question arises whether the im-
position of the authority creates an implied duty to exercise it.” In
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disposing of this matter the authority given cites Chancellor Kent’s
decision in Newburgh & C. Turnp. Road v. Miller, 5 Johns. Ch. 101.
9 Am. Dec. 274, and continues as follows: “The inference deducibl.
from the various cases on this subject seems to be that where a public
body or officer has been clothed by statute with power to do an act
which concerns the public interest or the rights of third persons, the
execution of the power may be insisted on as a duty, though the phrase-
ology of the statute be permissive merely, and not peremptory.” See
also Cutler v. Howard, 9 Wis. 309, from page 312 of which we quote:
“The cases fully establish the doctrine that when public corporations
or officers are authorized to perform an act for others which benefits
them, that then the corporations or officers are bound to perform the
act. The power is given to them not for their own but for the benefit
of those in whose behalf they are called upon to act, and such is pre-
sumed to be the legislative intent.” The same rule is approved in
§ 460, Sutherland Statutory Construction, and in § 548, Throop on
Public Officers. The interest of the public in the prescribed duties
referred to of this state officer cannot be disputed. His duties affect
the public in this as in the performance of all his duties prescribed by
statute and owing to the public. Hence the above authority is direct-
Iy applicable.

i Appellant calls attention to the fact that a previous legislature, that
of the year 1899, defeated a bill providing in part for the fund in
question and for its payment into the state treasury and a particular
scheme for its disbursement. He contendWthat the defeat of this
measure, and the fact that two years thereafter a succeeding legisla-
ture passed the statute under construction, is entitled to consideration
as evidence that the bill, as passed, was not intended to be as the one
defeated; and accordingly that the one passed must be taken as a
grant of the fund to the individual. This is peculiar reasoning to say
the least. How the reason governing the legislature of 1899 in de-
feating the measure in question is to be arrived at is difficult to con-
ceive. Again, how its reasons if ascertainable, could have influenced
subsequent legislation is equally hard to determine. Again, the in-
tent of the legislature is to be determined from the act itself. If de-
fendant’s position in this respect be law, careful indeed should the
state be to preserve all its old defeated proposed bills, hundreds in
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number every session, that mayhap they may at some future time be
considered as a reason, perhaps controlling, for some legislation that
does run the legislative gauntlet and come into existence as law. This
proposition i8 well in line with the strange and strained construction
vecessary to permit defendant to prevail in this action.

This action came to this court on appeal and was of the files of this
court on and prior to October, 1910, from a judgment entered in dis-
trict court March 29, 1910. Since a decision hereof has been pend-
ing in this court, the last legislature has enacted chapter 266 of the
Session Laws of 1911, which took effect last July 1st, expressly re-
pealing the sections of the statute construed in this opinion, re-enacting
them in substance, however, but expressly providing that all fees similar
to these in controversy shall be paid into the state treasury. In this
connection it is & well-’known principle of law that a legislature is
presumed to do no idle act, and that where a law is amended the
former law when ambiguous should be construed in such a manner as
to give force to the amendment, rather than that such amendment be
held unnecessary. But this rule of construction cannot here apply.
The sections of the Code of 1895 under construction are not amended
but repealed by the 1911 Session Laws, which fact in itself renders
the rule relative to amendments inapplicable. Besides, new offices are
created, a board of examiners to do this work and new machinery ac-
cordingly provided, so that in no sense can the present law be con-
sidered an amendment merely of the 1893 statutes under discussion.
And the rights of defendent under review in this court on appeal are
as they were fixed in 1909 by virtue of the judgment appealed from;
and legislative action since judgment entered can neither add to nor
detraet from the verity of the judgment questioned by appeal. Hence,
whatever the purpose for the enactment of chapter 266 of the Session
Laws of 1911, the same must be wholly immaterial and a matter with
which we have no concern.

Heretofore in this opinion we have not mentioned § 84 of the Con-
stitution. We consider that the balance in suit, consisting as it does
of a sum remaining undisbursed after full application to the purposes
provided by statute of a total collection from sources provided by statute
to be covered by § 84 of the Constitution, and accordingly as fees or
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profits of an office therein named, must be under the mandate of such
provision in accordance with its terms ‘“‘covered into the state treasury.”

“We conclude therefore that the moneys in question are and always
have been since their collection public moneys of the state, for which
the defendant is obliged to account to the state; that the statutes under
which defendant came into possession of and became charged with the
custody of these funds gave him no personal interest in or to them;
that the right to use conferred was only the right to disburse for the
state’s benefit in the payment of its employees who performed such
service for the state under the supervision of the defendant as a state
official ; that the additional duties imposed upon such office does not
imply or evidence a legislative intent that the compensation of the
officer should be proportionately or at all increased, the salary being
but an incident resulting from the holding of office and bearing no
relation whatever to the amount of official duties devolving under the
law upon the officer; that where the provisions of law fixing the com-
pensation of the officer is not clear, it must be given the construction
most favorable to the state; that the burden is upon the defendant to
prove his title to the moneys in question, their collection by him while
in office under color of office being admitted; and to establish title to
such funds in the individual, he must establish an appropriation there-
of to him by plain statute where the office is a salaried as distinguished
from a fee office; that the construction given by heads of departments
and executive officers of government cannot control in the interpreta-
tion of a statute contrary to its terms, nor change the rule of construc-
tion that the statute when ambiguous is to be construed in favor of,
and not against, the government; that all of the time, as well as all
of the services capable of being rendered performed by defendant while
superintendent of public instruction, was compensated for by the an-
nual salary paid him, and defendant is entitled to no extra allowance
therefor and can make no claims in the nature of offset or counter-
claim for the reasonable value of extra service performed by him
under official duty of office as a defense to plaintiff’s recovery in this
action. That as regards official duty every statutory direction to the
officer creates a duty on his part to comply therewith, and in con-
templation of law no duty prescribed can be disregarded and the fund
in question remained as a balance of a collection made of moneys in
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the performance of statutory duties. Nor can the enforcement by the
state by appropriate action to collect its money from its delinquent
former official properly be held to be inequitable or unconscionable.
The officer, when doubt exists as to his right to fees, gains no advantage
as against the state by the conversion or appropriation to himself of
fees or profits in office.

The judgment of the trial court is affirmed.

Fisk and Sparping, JJ., dissenting. Moreax, Ch. J., concurs, and
BrURKkE, J., concurs specially.

Burke, J. (concurring). The majority opinion is, as far as it
goes, entirely satisfactory to me. The reasons hereinafter set forth
are to be additional ones only. The majority opinion has construed
chapter 85 of the Session Laws of the year 1901, and holds that the
said act did not give to the defendant any right to the funds in suit.
They base their construction upon the language of the act, and show
conclusively that it was not the legislative intent to give said funds
to the defendant. With that result I agree; it seems absurd to say
that the legislature intended the defendant to have the surplus funds
when they did not expect there would be a surplus. They certainly
did not intend to extort money from the teachers of the state to enrich
the defendant or the state. The legislature did not realize the fact that
$1 from each teacher applying for examination would amount to such
large sums.

But the additional reason I have to offer why the said act of 1901
should receive the majority construction is this: any other construction
would render said act of 1901 repugnant to § 84 of the Constitution,
of North Dakota. It being the duty of courts to give to a statute a
construction that will render it constitutional, rather than a construc-
tion that will render the act unconstitutional, it appears to me as one
of the strongest possible reasons in support of the majority opinion
that the construction contended for by the defendant is clearly in
defiance of our Coustitution.

Section 84 of the Constitution of this state reads as follows:

“Until otherwise provided by law, the governor shall receive an
annual salary of $3,000; the lieutenant governor shall receive an an
nual salary of $1,000; the secretary of state, auditor, treasurer, super-
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intendent of public instruction, commissioner of insurance, commis-
sioners of railroads, and attorney general shall each receive an annual
salary of $2,000; the salary of the commissioner of agriculture and
labor shall be as prescribed by law, but the salaries of any of the said
officers shall not be increased or diminished during the period for
which they shall have been elected, and all fees and profits arising
from any of the said officers shall be covered into the state treasury.”

The act of 1901, as stated in the majority opinion, transferred the
duty of superintending the teachers’ examination papers from the
county to the state superintendent of schools. In part it reads: “The
superintendent of public instruction shall prepare, or cause to be pre-
pared, all questions for the examination of applicants for teachers’
certificates, both county and state, and shall prescribe rules for the
conduct of all examinations. He shall examine, mark, and file, or
cause to be examined, marked, and filed, all answer papers submitted
by candidates for first, second, and third grade county certificates.”
[Rev. Codes 1905, § 869.] The act further provides that an adds-
tional dollar per head should be collected from the teachers and for-
warded to the state superintendent, to be “used by the superintendent
of public instruction for such clerical assistance as he may deem neces-
sary and competent for the reading of teachers’ answer papers and
work connected therewith.”

The defendant was an occupant of the said office, and collected under
the act of 1901 the sum of $17,714 from the teachers of the state. He
claims to have expended the sum of $11,815 for necessary and compe-
tent clerical assistance. The balance remaining in his hands he claims
as a private fund. The state claims it is such “fees and profits” as
are contemplated by § 84 of the Constitution, and that it should be
covered into the state treasury. The defendant’s claim is that this
surplus was given to him by smplication in the said act of 1901. He
does not claim there are any direct words in said act giving him the
funds. In fact the quotation above is all of the act that pertains to
the use of the said funds. It must also be kept in mind that the state
is not asking for all of the moneys collected by the defendant. He
has been allowed to disburse, without question, $11,815, possibly to
members of his immediate family, without any auditing upon the part
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of the state. He is asked to account only for the balance remaining
in his hands.

Turning again to § 84 of our Constitution, we find the phrase “all
fees and profits arising from any of the said offices shall be covered
into the state treasury.” Are the funds in suit “fees and profits of
office” within the meaning of this language ? It seems absolutely clear
to me that they are. Looking into the decisions of our sister states for
holdings under similar facts, we find them unanimous in holding that
funds collected under very similar circumstances are fees, and must
be covered into the treasury. To understand those holdings, it is
necessary to remember certain facts, relative to our legislative and
judicial history. When this country was new and the duties of officials
were light, it was customary to allow to them fees, upon the theory,
no doubt, that they should be thereby paid for the work actually done.
Unexpected increases in the work often gave to an official a small
fortune in fees. Sometimes the state or the county would bring suit
against the official to recover some of the fees upon some excuse or
other. The courts uniformly held that, in the absence of statutes re-
quiring the official to turn over the fees of his office, he was entitled
thereto as a personal compensation. The legislatures promptly took
the hint, and laws were passed in most of the states placing all officials
upon a salary basis and providing that all of the fees collected by the
official should be turned into the treasurer. The cases mentioned above
would of course be no longer authority, because the statutes now pro-
vide for the payment of all fees into the treasury; but oddly enough
those cases are now cited to us as authority, and cited, I am informed,
in one of the dissenting opinions. I refer to Henderson v. State, 96
Ind. 437; Gordon v. Lawrence County, 1 S. D. 31, 44 N. W. 1025;
Bruce v. Dodge County, 20 Minn. 388, Gil. 339. However, no state
having a statute of the import of § 84 of our Constitution has held
otherwise than that the fees belonged to the county or state, under
circumstances similar to the case at bar. For instance, Minnesota had
held prior to the passage of such a statute that the fees belonged to the
official (Bruce v. Dodge County, supra), but after the passage of a
statute covering fees into the treasury, she held directly to the con-
trary. A clerk of court had furnished to subscribers a certain bulletin
showing the title to actions commenced, judgments entered, and other
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information gathered from his office and useful to banks, attorneys.
and commercial agencies. The subscribers paid to the clerk a certain
sum monthly agreed upon by themselves. The county claimed the
said subscriptions were “fees” of the office, and should be turned into
the treasury. The clerk claimed the money as a private fund. In
fact the contention of the defendant in the Minnesota case was almost
exactly like the claim of the defendant in the case at bar. Judge
Lovely wrote the opinion of the court, holding squarely that the sub-
scriptions were fees, and should be accounted for; he says: “The gen-
eral intent of the act of 1891 [requiring fees to be covered into the
treasury] is not obscure or in dispute here. . . . These fees were
to be collected and paid into the county treasury. From this source
the county derived a revenue taken from the clerk, but in lieu thereof
he was to be paid a fixed salary. His perquisites from fees for official
duties were ended ; these belonged to the county. His salary took their
place, and with this he had to be content.” Hennepin County v. Dickey.
36 Minn. 331, 90 N. W. 775.

Pennsylvania had a statute similar to § 84 of our Constitution, re-
quiring certain “fees” to be covered into the state treasury. The leg-
islature later on passed a law providing that appligants for liquor
licenses should pay a certain amount to the clerk of court to be used
as “expenses” in connection therewith. The clerk refused to pay this
money into the treasury, claiming, like the defendant in this case, that
the funds were not “fees” of his office. The supreme court of Penn-
sylvania held against him, and say that the term “fees” is broad enough
to cover any money received by him by virtue of his office. Com. v.
Fry, 183 Pa. 32, 38 Atl. 417.

California passed an act providing, like our Constitution, that cer-
tain officials should cover all fees of office into the treasury. Later
an act was passed providing that the county treasurer should be al-
lowed a commission for collecting taxes for villages. A county treas-
urer refused to treat those commassions as fees, but like the defendant
in our case claimed they were allowed to him as a private fund. Their
supreme court held with the county, and said that the term “fees” was
broad enough to include “commissions.” Smith v. Dunn, 68 Cal. 54,
8 Pac. 625.

Missouri passed a statute similar to § 84 of our Constitution, and
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under it the supreme court of that state held that where the legisla-
ture allowed him certain sums as “compensation” for extra work done
by him, he must account for the same to the treasury. They say:
“From this section it is plain the clerk must report all fees for all
services rendered in his official character. . . . It is true that
§ 3207 speaks of compensation . . . while § 5009 speaks of fees,
but the word ‘fees,” as here used, includes the compensation mentioned
in the other section.” [Callaway County v. Henderson, 119 Mo. 39,
24 S. W. 437.]

Oklahoma likewise had a statute that, like our Constitution, re-
quired “fees’” to be accounted for. Under its provisions a certain
county judge was required by their supreme court to turn in an al-
lowance made to him for acting as a town-site appraiser. Finley v.
Territory, 12 Okla. 621, 73 Pac. 273.

Nebraska also had such a statute. The board of county commis-
sioners of one of the counties hired the clerk of court to act as clerk
for their board, and paid him for his services. The county insisted
that those moneys were such fees as were intended to be turned into
the county treasury, and the supreme court of that state so held. State
ex rel. Wayne County v. Russell, 51 Neb. 778, 71 N. W. 785.

California has also held that it did not matter whether such moneys
collected were illegally so collected, yet the officer must account to the
treasury, and the rightful owner could then sue the state. People v.
Hamilton, 103 Cal. 488, 37 Pac. 627. Similar holdings will be found
in the following cases: State ex rel. Frontier County v. Kelly, 30
Neb. 574, 46 N. W. 714 ; Hazlett v. Holt County, 51 Neb. 716, 71 N.
W. 717; State ex rel. Buffalo County v. Allen, 23 Neb. 451, 36 N.
. 756 ; State ex rel. Miller v. Sovereign, 17 Neb. 173, 22 N. W. 353;
Stoner v. Keith County, 48 Neb. 279, 67 N. W. 311; State ex rel. Lan-
caster County v. Silver, 9 Neb. 88, 2 N. W. 215; Crawford v. Bradford,
23 Fla. 404, 2 So. 782; St. Louis v. Meintz, 107 Mo. 611, 18 S. W,
30; United States v. Hill, 120 U. S. 169, 30 L. ed. 627, 7 Sup. Ct. Rep.
510; 3 Words & Phrases, title Fees, p. 2712.

In view of the above decisions, and considering also that in all of
the above states the statutes only required the official to turn over
“fees,” while our Constitution requires that fees and profits be cov-
ered into the treasury, I think it clear that such part of the funds as
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remained in the defendant’s hands after he had paid all necessary and
competent clerical assistance were fees and profits arising from his
office and as such come under the terms of said § 84 of the Constitu-
tion. In passing we might say that there are a few cases that might
be mentioned wherein certain moneys were received by the official
by virtue of some other office he held at the same time, and those the
state could not take. For example, if the defendant herein had been
a notary public, and had received fees as such, those fees would not
have arisen from his office as school superintendent. The same would
be true had he been holding the office as city alderman, or as a direc-
tor of a district or city school and had collected fees for his services.
However, as to all fees collected by virtue of his occupancy of the office
of superintendent of public instruction he must account.

Having decided that the funds in litigation are fees and profits
within the purview of § 84, aforesaid, we next consider whether or
not the legislature had the right, if they so desired, to give these fees
to the defendant. Turning again to the constitutional provision, we
find the phrase, “until otherwise provided by law,” as the opening of
the section. Defendant claims that this phrase applies to and modi-
fies all of the section, and that the entire section is in force only until
otherwise provided by law. That the legislature may at any time
wipe out § 84. This view is not correct. It cannot, for instance, be
contended that the legislature may incrcase or diminish the salary of
the said named officials during the term for which they have been elect-
ed, yet such a reading as defendant contends for would mean that;
namely, “until otherwise provided by law . . . the salary of the
said officials shall not be increased or diminished during their term
of office.”” The very act that raised or lowered their salary would
“otherwise provide by law.” Neither could it be seriously contended
that the Constitution reads, “The salary of the commissioner of agri-
culture and labor shall be as prescribed by law, until otherwise pro-
vided by law.” To our notion the constitutional convention, composed
as it was of a strong mixture of able lawyers and sound-minded lay-
men, knew of the abuses of the fee system and desired to prohibit it.
They first drew said section reading that the officers named should be
paid a stated salary which should not be changed during their term
of office, and that all fees and profits should be turned into the state
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treasury. Their attention being called to the fact that the state would
probably be admitted early in November, 1889, and the legislature
would not meet for some sixty days, they desired to provide for the
said officials in the two months intervening. Thus the section was
amended to read that until otherwise provided by law the said official
should receive the sum stated. The omission of the commissioner
of agriculture and labor from the list of those whose salaries were pro-
vided is accounted for by the fact that the office was one newly created
by Constitution, and there was no one to draw the salary if one were pro-
vided. If the constitutional convention had intended to give the legis-
lature the power to change all of said section, they were wasting their
time in having it submitted to a vote of the people, as a legislature,
having full power to change its every import, would meet within sixty
days after the adoption of the Constitution. On the contrary, I be-
lieve that the said section of the Constitution should be read with the
phrase “until otherwise provided by law,” modifying only the amounts
of salaries named therein. Thus it will be seen that the legislature
is prohibited from making any other disposition of the fees and profits
of the officers named, than to have said sums paid into the treasury.
We feel that the language used is not susceptible of any other con-
struction. Further, we are strengthened in such belief by all of those
things of which we can take judicial cognizance. The constitutional
convention of this state was not held until 1889, after many other
states had tried the fee system and had discarded it for the salary
system. Said convention numbered among its members two men who
have since represented the state in the United States Senate; two in
Congress; two governors; one supreme court judge, several district
judges, and one who is now a judge of the United States circuit
court. To say that such a body proposed a section of the Constitu-
tion providing that it might be changed in fofo within sixty days is
utterly absurd. Our constitutional convention may have felt in sym-
pathy with the supreme court of Pennsylvania, which, about that
time, said in the case of Com. v. Mann, 168 Pa. 290, 31 Atl. 1003:
“It may be presumed the legislature knew the old law, the mischiefs
or abuses under it. . . . The large compensation of officers paid
by fees in large counties for years before was felt to be a wrong on the
public; though the grievance was not so sore as farming out the taxes
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in France before the French Revolution, it was getting to be of the
same character; the compensation of the officer . . . [was] only
limited by the amount of fees the officer could wring from unfortunate
litigants. He had every temptation to pile up fees. . . . It is
difficult for those who have come to the bar since to realize the abuses
of the fee system. . . . In that spirit was framed the act of 1876.
The legislative intention was to sweep away . . . a pernicious sys-
tem, by removing as far as possible all motive for illegal exactions.”

In the case at bar the temptation would be for the superintendent
to do the work himself, thus delaying the publishing of the result, or
in hiring members of his own family and thus appropriating indirect-
ly the fees. If the official could not possibly obtain any of the fees,
and was obliged to turn the same into the state treasury, this tempta-
tion would be removed. In my opinion the constitutional convention
intended to guard against this very evil.

This court is authorized by § 7319, Revised Codes of 1905, para-
graphs 20, 57, and 60, to take judicial notice of the official acts of
public officials and of the journals of each house of the legislature.
We avail ourselves of this source of information to note pages 1320
to 1336 of the senate journal of the year 1909. It so happened that
the Honorable W. E. Purcell, a member of our constitutional econ-
vention, was afterwards a member of the state senate and a member
of the investigating committee that found the facts upon which this
suit is based. Mr. Purcell is a lawyer of distinction who has served
his state in the United States Senate. He certainly ought to know the
intent of the constitutional convention of which he had been a mem-
ber. He was one of a committee of three who passed upon the merits
of this very case, and we quote from the report of that committee,
signed by him: “In this case we do not believe it to be the policy of
the law that state officers should receive any fees in connection with
the duties of their office over and above the salary which the Con-
stitution and law provides.”

This language of a distinguished member of our constitutional
convention is merely given as a side light in aiding in determining
the intent of said convention.

It is interesting to note, while examining the senate journal above
mentioned, that the defendant at that time prepared a written state-
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ment, which is reproduced at said pages, in which the following lan-
guage is used by him: “This work has been handled through this
office by the force doing a large amount of extra work.” (Page 1336,
line 4, 5, and 6 from top.) I mention this in view of the claim now
made that the defendant personally did the work after hours, ete.

In brief, my conclusion is that the sums in suit are “fees and profits”
of the office held by defendant; that as such they should be covered into
the state treasury. That had the legislature of 1901 tried to give
them to the defendant, their act would have been unconstitutional and
void, but as the said legislature did not attempt to give the fees in
this manner the question of the constitutionality of said act is only
useful in determining the construction to be given the act of 1901.

Fisk, J. (dissenting). I am unable to concur in the views of the
majority of the members of the court as above expressed. With due
deference to the judgment of my associates I feel that they wholly fail
to grasp the controlling legal principles involved in this case. This
is quite manifest to my mind from a careful perusal of the majority
opinion.

I will here set forth my views as briefly as possible:

It is expressly conceded by the attorney general that the legisla-
ture had the unquestioned power, if it so desired, to allow the appel-
lant the moneys thus received from the county superintendents or any
balance remaining of such moneys after paying for the necessary cler-
ical assistance in doing the work; but his contention is that the legis-
lature has not expressly thus ordained, and that in the absence of such
express legislative declaration, such unexpended balance should be cov-
ered into the state treasury as the property of the state, under § 84
of the Constitution, or, in any event, that such funds should have been
turned over by defendant Stockwell to his successor in office. The at-
torney general, as well as the majority of the court, seem to labor under
the idea that in order to confer title to such funds in the officer as
an emolument of the office, the legislature must have used express and
unequivocal language evincing, beyond any doubt, such intent. Such
is not my understanding of the law. The rule is elementary that the
legislative will may be implied in certain cases where the statute fails
to use express language to evidence such will. As well stated in 26
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Am. & Eng. Enc. Law, 2d ed. 613: “When the intention of the legis-
lature, as gathered from all legitimate sources, is taken into considera-
tion, terms and provisions, not expressly declared, may be introduced
into a statute by necessary or plain implication from what is directly
or expressly declared. By ‘necessary implication’ is not meant an
implication that points to a result so as to leave no possible escape
and to exclude every other imaginable conclusion, but one that leads
to such a conclusion as, under the circumstances, a reasonable view
compels the court to take, the contrary of which would be improbable
or absurd. . . . When the intention is clear, what is implied in a
statute is as much a part of it as what is expressed.” In 36 Cyec. 1112,
it is stated thus: “The rule is that whatever is necessarily or plainly
implied in a statute is as much a part of it as that which is expressed.”

In the light of the above rule, as well as other well-settled rules of
statutory construction, I entertain ne doubt that the comstruction
placed on said statutory provisions by appellants’ counsel is correct.
Taking into consideration and applying all legitimate tests for de-
termining the legislative will, I feel impelled to the conclusion that
it was unmistakably the legislative intent to authorize the superintend-
ent of public instruction to retain such fees as a flat allowance for the
extra duties imposed by said statute, upon the condition, however,
that out of such moneys he should defray the expense of the additional
clerical assistance required to perform such work. In other words, it
was the intent that such fund was to be used in toto by such officer for
the payment of whomsoever might perform the additional duties called
for in such law.

Some of my reasons for this conclusion are the following: In the
first place, such added duties are most onerous, and at the time of the
passage of the act they were most unusual and contrary to the univer-
sal rule of practice in this country, and while I concede that they are
germane to the office, it is but natural and highly probable that the.
legislature should, although not legally required so to do, make some
provision to reasonably recompense such officer for the discharge of
such added duties. Concededly, this was done to the extent of allow-
ing for the additional clerical assistance required. In the second
place, it is evident that the legislature never contemplated that any
substantial balance would arise in such fund, or if a balance should
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arise, that the same should be turned over to the state, else why did it
not provide for its disposition in this manner$

Third, it is contrary to all precedent, and I cannot believe it the legis-
lative intent to enrich its treasury by, to any extent, imposing a tax
upon the teaching profession in the state. In the case of fees exacted
from applicants for admission to the other professions, the legislature
has in no instance, to my knowledge, required any portion thereof to
be covered into the treasury for the enrichment of the funds of the
state.

Another circumstance of more or less significance is the fact that
at the 1899 session of the legislature the bill which was finally enacted
into chapter 85, Laws of 1901, was introduced and passed its first and
second readings, and later the committee to which it was referred re-
ported a substitute bill, the express provisions of which required the
superintendent of public instruction to pay such moneys into the state
treasury on the first day of each month or within three days thereafter,
and also providing that the same should be kept in a separate fund to
be known as “teachers’ certificate fund,” to be used in paying for such
additional clerical work as may be necessary in the office of such
superintendent by reason of the provisions of such act, and further
providing how such payments should be made. Thus the committee
aforesaid recommended a scheme which, had the same been adopted by
the legislature, would have, in express and explicit terms, accomplished
just what it is now contended was accomplished by the passage of the
act in question; but such substitute bill was indefinitely postponed,
and at the following session the original bill was reintroduced and
passed unchanged as chapter 85, Laws of 1901. It is fair to assume,
therefore, that the legislature enacted such statute only after due
consideration of the very question here presented. Not only this, but
all subsequent legislatures have seemingly acquiesced in the construc-
tion placed on such statute by defendant Stockwell and his predecessor
in office, in harmony with the contention here made by appellants.
Such fact is enti'led to some weight, especially where the language of
the statute is ambiguous, as is this statute. It is stated on good au-
thority that ““if the legislature, by its inaction, has long sanctioned a
certain construction, language apparently unambiguous may receive
from the courts that construction, especially if the usage has been

23 N. D.—8.
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public and authoritative.” 26 Am. & Eng. Enc. Law, 2d ed. 634,
and cases cited.

These are a few general side lights which aid in some degree, at
least, to disclose the legislative intent, which is the real object sought to
be accomplished by all rules of statutory construction. While I am
free to admit that the act under consideration is so unfortunately
worded as to greatly obscure, rather than to clearly reveal, the legis-
lative purpose, I think such purpose is fairly and reasonably disclosed
by a careful reading of the whole act, especially when considered ir
the light of other cognate legislative declarations. Taking said statute
by its four corners and holding it up to the light of reason ard com-
mon sense, it seems reasonably certain that the legislative purpose
was to authorize the state superintendent to retain all of such dollar
payments as a flat or gross allowance to compensate him and such
clerical help as he might deem necessary and competent for the per-
formance of such additional work; and it was contemplated, no doubt,
that the entire fund would be thus used; for the expressions “‘shall be
used” and “to be used” as employed in said statute with reference
to the disposition of such fund by the superintendent, must be given
the same meaning as like expressions therein with reference to the
disposition of other funds of like nature; and it certainly will not be
contended that such expressions, as employed in other portions of
said act, do not contemplate a complete devolution upon the state
superintendent of the funds therein referred to. When such officer
has performed, or caused to be performed, the extra duties entailed
by said act, and to this end has expended such sums as are necessary
for clerical assistance, he has ‘“used” the fund within the legislative
contemplation. The Century Dictionary warrants such construction.
The verb “use” is therein defined as meaning, “to employ for the
attainment of some purpose or end; avail one’s self of;” also, (a)
Such employment in a narrower and more restricted sense may be
merely transitory and without result or effect upon the thing employed,
as “to use a plow;” or (b), in a more comprehensive sense, the em-
ployment may imply a complete appropriation, expenditure, or con-
sumption of the thing employed, as, to use water for irrigation or
flour for bread. See also Webster's New International Dictionary
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