
Thursday 
January 8, 1998 

United States 
Government 
Printing Office 
SUPERINTENDENT 

OF DOCUMENTS 

Washington, DC 20402 

OFFICIAL BUSINESS 
Penalty for private use, $300 

I I i 

L = i 

S S 

PERIODICALS 

Postage and Fees Paid 
U.S. Government Printing Office 

(ISSN 0097-6326) 

A FR UMI 346U DEC 98 R 
UMI 
SERIALS ACQUISITIONS 
PO BOX 1346 
ANN ARBOR Ml 48.106 





1-8-98 
Vol. 63 No. 5 
Pages 1051-1320 

Thursday 
January 8, 1998 

Briefings on how to use the Federal Register 
For information on briefings in Washington, DC, see 

announcement on the inside cover of this issue. 

Now Available Online 

Code of Federal Regulations 
via 

GPO Access 
(Selected Volumes) 

Free, easy, online access to selected Code of Federal 

Regulations (CFR) volumes is now available via GPO 

Access, a service of the United States Government Printing 

Office (GPO). CFR titles will be added to GPO Access 

incrementally throughout calendar years 1996 and 1997 

until a complete set is available. GPO is taking steps so 

that the online and printed versions of the CFR will be 

released concurrently. 

The CFR and Federal Register on GPO Access, are the 

official online editions authorized by the Administrative 

Committee of the Federal Register. 

New titles and/or volumes will be added to this online 

service as they become available. 

http://www.access.gpo.gov/nara/cfr 

For additional information on GPO Access products, 

services and access methods, see page II or contact the 

GPO Access User Support Team via: 

★ Phone; toll-free: 1-888-293-6498 

it Email: gpoaccess@gpo.gov 



II Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 

FEDERAL REGISTER Published daily, Monday through Friday, 
(not published on Saturdays, Sundays, or on official holidays), 
by the Office of the Federal Register, National Archives ana 
Records Administration, Washington, DC 20408, under the Federal 
Register Act (49 Stat. 500, as amended; 44 U.S.C. Ch. 15) and 
the regulations of the Administrative Committee of the Federal 
Register (1 CTR Ch. I). Distribution is made only by the 
Superintendent of Documents, U.S. Government Printing Office, 
Washington, DC 20402. 

The Federal Register provides a uniform system for making 
available to the public regulations and legal notices issued oy 
Federal agencies. These include Presidential proclamations and 
Executive Orders and Federal agency documents having general 
applicability and legal effect, documents required to be published 
by act of Congress and other Federal agency documents of public 
interest. Documents are on hie for public inspection in the Office 
of the Federal Register the day before they are published, unless 
earlier filing is requested by the issuing agency. 

The seal of the National Archives and Records Administration 
authenticates this issue of the Federal Register as the official serial 
publication established under the Federal Register Act. 44 U.S.C. 
1507 provides that the contents of the Federm Register shall be 
judicially noticed. 

The Federal Register is published in paper, 24x microfiche and 
as an online database through GPO Access, a service of the U.S. 
Government Printing Office. The online edition of the Federal 
Roister on GPO Access is issued under the authority of the 
Aoministrative Committee of the Federal Register as the official 
legal equivalent of the paper and microfiche editions. The online 
databa^ is updated by 6 a.m. each day the Federal Roister is 
published. The database includes both text and graphics from 
Volume 59, Number 1 (January 2, 1994) forward. Free public 
access is available on a Wide Area Information Server (WAIS) 
through the Internet and via asynchronous dial-in. Internet users 
can access the database by using the World Wide Web; the 
Superintendent of Documents home page address is http;// 
www.access.gpo.gov/su_docs/, by using local WAIS client 
software, or by telnet to swais.access.gpo.gov, then login as guest, 
(no password required). Dial-in users should use communications 
software and modem to call (202) 512-1661; ^pe swais, then login 
as guest (no password recmired). For general information about 
CTO Access, contact the GPO Access User Support Team by 
sending Internet e-mail to gpoaccess@gpu.gov; by foxing to (202) 
512-1262; or by calling toll free 1-888-293-6498 or (202) 512- 
1530 between 7 a.m. and 5 p.m. Eastern time, Monday-Friday, 
except for Federal holidays. 

The annual subscription price for the Federal Rej^ter paper 
edition is $555, or $607 for a combined Federal Reg^er, Federal 
Register Index and List of CFR Sections Affected (LSA) 
suMcription; the microfrche edition of the Federal Register 
including the Federal Register Index and LSA is $220. Six month 
subscriptions are available for one-half the annual rate. The charge 
for individual copies in paper form is $8.00 for each issue, or 
$8.00 for each ^up of pages as actually bound; or $1.50 for 
each issue in microfiche form. All prices include regular domestic 
postage and handling. International customers please add 25% for 
foreign handling. Remit check or money order, made payable to 
the ^perintenoent of Documents, or cnarge to your GPO Deposit 
Account, VISA, MasterCard or Discover. Mail to: New Orders, 
Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA 
15250-7954. 

There are no restrictions on the republication of material appearing 
in the Federal Register. 

How To Cite This Publication: Use the volume number and the 
page number. Example: 60 FR 12345. 

SUBSCRIPTIONS AND COPIES 

PUBUC 
Subscriptions: 

Paper or fiche 202-512-1800 
Assistance with public subscriptions 512-1806 

General online information 202-512-1530; 1-888-293-6498 
Single copies/back copies; 

Paper or fiche 512-1800 
Assistance with public single copies » 512-1803 

FEDERAL AGENCIES 
Subscriptions: 

Paper or fiche 523-5243 
Assistance with Federal agency subscriptions 523-5243 

FEDERAL REGISTER WORKSHOP 

THE FEDERAL REGISTER: WHAT IT IS AND 
HOW TO USE IT 

FOR: Any person who uses the Federal Register and Code of Federal 
Regulations. 

WHO: Sponsored by the Office of the Federal Register. 
WHAT: Free public briehngs (approximately 3 hours) to present: 

1. The regulatory process, with a focus on the Federal Register 
system and the public’s role in the development regulations. 

2. The relationship between the Federal Register and Code 
of Federal Regulations. 

3. The important elements of typical Federal Register 
documents. 

4. An introduction to the finding aids of the FR/CFR system. 
WHY: To provide the public with access to information necessary to 

research Federal agency regulations which directly affect them. 
There will be no discussion of specihc agency regulations. 

WASHINGTON, DC 
[Two Sessions] 

WHEN: January 27, 1998 at 9:00 am, and 
February 17, 1998 at 9:00 am. 

WHERE: Office of the Federal Register 
Conference Room 
800 North Capitol Street NW., 
Washington, DC 
(3 blocks north of Union Station Metro) 

RESERVATIONS: 202-523-4538 

Printed on recycled paper containing 100% post consumer waste 



Contents Federal Register 

Vol. 63, No. 5 

Thursday, January 8, 1998 

m 

Agricultural Research Service 
NOTICES 

Inventions, Government-owned; availability for licensing, 
1093 

Agriculture Department « 
See Agricultural Research Service 
NOTICES 

Agency information collection activities: 
Proposed collection; comment request, 1092-1093 

Arts and Humanities, National Foundation 
See National Foundation on the Arts and the Humanities 

Centers for Disease Control and Prevention 
NOTICES 

Meetings: 
State Childhood Lead Poisoning Prevention and 

Surveillance of Blood Lead Levels in Children, 1113 

Coast Guard 
PROPOSED RULES 

Ports and waterways safety: 
Logan International Airport, MA; dignitary arrival and 

departure security zone, 1089-1091 
NOTICES 

National Preparedness for Response Exercise Program: 
Exercise schedule for 1998, 1999, and 2000; conunent 

request, 1141-1143 

Consumer Product Safety Commission 
PROPOSED RULES 

Consumer Product Safety Act; 
Multi-purpose lighters; child resistance standard, 1077- 

1078 

Defense Department 
NOTICES 

Agency information collection activities: 
Proposed collection; comment request, 1093-1095 
Submission for OMB review; comment request, 1095- 

1096 
Arms sales notification; transmittal letter, etc., 1096-1100 
Meetings: 

Ballistic Missile Defense Advisory Committee, 1101 

Energy Department 
See Federal Energy Regulatory Commission 

Environmental Protection Agency 
RULES 

Air quality implementation plans; approval and 
promulgation; various States: 

Ohio, 1060-1063 
Clean Air Act: 

Fuels and fuel additives regulation; OMB control 
numbers, 1059-1060 

Drinking water: 
Marine sanitation device standards— 

Application requirements specific to drinking water 
intake no discharge zones, 1318-1320 

PROPOSED RULES 

Air quality implementation plans; approval and 
promulgation; various States; 

Ohio, 1091 
NOTICES 

Toxic and hazardous substances control: 
Premanufacture notices receipts, 1306-1316 

Executive Office of the President 
See Science and Technology Policy Office 
See Trade Representative, Office of United States 

Federal Aviation Administration 
PROPOSED RULES 

Airworthiness directives: 
Airbus, 1070-1072 
British Aerospace, 1074-1075 
Lockheed, 1076-1077 
McDonnell Douglas, 1072-1074 

NOTICES 

Exemption petitions; summary and disposition, 1143-1144 
Meetings: 

RTCA, Inc., 1144-1145 
Passenger facility charges; applications, etc.: 

Corpus Christi International Airport, TX, 1145 

Federal Election Commission 
NOTICES 

Meetings; Si^hine Act, 1110 

Federal Emergency Management Agency 
RULES 

Federal claims collection: 
Administrative offset, 1063-1069 

Federal Energy Regulatory Commission 
NOTICES 

Electric rate and corporate regulation filings: 
Louisville Gas and Electric Co. et al., 1106-1109 

Applications, hearings, determinations, etc.: 
Alpha Energy Corp., 1101 
Alta Power Generation, L.L.C., 1101 
Berkshire Power Co. L.L.C., 1101-1102 
CaUfomia Polar Power Brokers L.L.C., 1102 
El Paso Natural Gas Co., 1102-1103 
Energy Sales Network, Inc., 1103 
Mountain Vista Power Generation, L.L.C., 1103-1104 
North Star Power Marketing, \..L.C., 1104 
Ocean Vista Power Generation, L.L.C., 1104 
Oeste Power Generation, L.L.C., 1104—1105 
Panda Power Corp., 1105 
Southern Natural Gas Co., 1105 
Williams Natural Gas Co., 1106 
Zapco Power Marketers, hic., 1106 

Federal Labor Relations Authority 
NOTICES 

Privacy Act: 
Systems of records, 1110-1111 



IV Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Contents 

Federal Reserve System 
NOTICES 

Banks and bank holding companies: 
Formations, acquisitions, and mergers, 1111-1112 

Fish and Wildlife Service 
NOTICES 

Environmental statements; notice of intent: 
Blackwater, Susquehanna, and Martin National Wildlife 

Refuges comprehensive conservation plans and 
environmental assessments, 1121 

Food and Drug Administration 
PROPOSED RULES 

Food for human consumption; 
Food labeling— 

Sugars and sweets products category; after-dinner 
mints, caramels, fondants, and liquid and 
powdered candies inclusion; reference amounts 
and serving sizes, 1078-1086 

NOTICES 

Committees; establishment, renewal, termination, etc.: 
Food Advisory Committee, 1113-1114 

General Services Administration 
NOTICES 

Agency information collection activities: 
Proposed collection; comment request, 1093-1095 

Health and Human Services Department 
See Centers for Disease Control and Prevention 
See Food and Drug Administration 
See Health Care Financing Administration 
See National Institutes of Health 
See Public Health Service 
See Substance Abuse and Mental Health Services 

Administration 
NOTICES 

Organization, functions, and authority delegations: 
Substance Abuse and Mental Health Services 

Administration, 1112-1113 

Health Care Financing Administration 
NOTICES 

Agency information collection activities: 
^ Proposed collection; comment request, 1114 

Submission for OMB review; comment request, 1114- 
1115 

Housing and Urt>an Development Department 
RULES 

Mortgage and loan insurance programs: 
Multifamily housing mortgage insurance premiums; 

electronic payment, 1302-1303 
NOTICES 

Agency information collection activities: 
Proposed collection; comment request, 1120 

Immigration and Naturalization Service 
NOTICES 

Meetings: 
Immigration Matters District Advisory Council, 1125 

Interior Department 
See Fish and Wildlife Service 
See Land Management Bureau 
See Reclamation Bureau 

NOTICES 

Senior Executive Service: 
Performance Review Board; membership, 1120-1121 

Internal Revenue Service 
RULES 

Income taxes: 
Debt instruments with original issue discount; annuity 

contracts, 1054-1059 
PROPOSED RULES 

Income taxes: 
Interest abatement, 1086-1089 

Justice Department 
See Immigration and Naturalization Service 
NOTICES 

Pollution control; consent judgments: 
CaUfomia Department of Transportation, 1124 
TMG Enterprises, Inc. et al., 1124-1125 
Westinghouse Electric Corp., 1125 

Labor Department’ 
See Occupational Safety and Health Administration 
NOTICES 

Child labor in foreign countries, reduction; hearing, 1125- 
1126 

Land Management Bureau 
NOTICES 

Disclaimer of interest applications: 
Nevada, 1121-1122 

Meetings: 
Resource advisory coimcils— 

Lewistown District, 1122 
Oil and gas leases: 

Wyoming, 1122 
Realty actions; sales, leases, etc.: 

Nevada, 1122-1123 
Resource management plans, etc.: 

Roswell Resource Area et al., NM, 1123 

National Aeronautics and Space Administration 
NOTICES 

Agency information collection activities: 
Proposed collection; comment request, 1093-1095 

National Commission on the Cost of Higher Education 
NOTICES 

Meetings, 1127-1128 

National Foundation on the Arts and the Humanities 
NOTICES 

Meetings: 
Humanities National Council, 1128 

National Institutes of Health 
NOTICES 

Agency information collection activities; 
Submission for OMB review; comment request, 1115- 

1116 
Grants and cooperative agreements; availability, etc.: 

Computer software commercialization for data mining, 
warehousing, and visualization, 1116-1117 

Inventions, government-owned; availability for licensing, 
1117-1118 

Patent licenses; non-exclusive, exclusive, or partially 
exclusive: 

Distil Technologies, Inc., 1119-1120 



Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Contents 

National Science Foundation 
NOTICES 

Meetings: 
Astronomical Sciences Special Emphasis Panel, 1128- 

1129 
Civil and Mechanical Systems Special Emphasis Panel, 

1129 
Computer and Computation Research Spiecial Emphasis 

Panel. 1129 
Information and Intelligent Systems Special Emphasis 

Panel, 1129 
International Programs Special Emphasis Panel, 1129 
Materials Resean± Special Emphasis Panel, 1129-1130 
Mathematical Sciences Special Emphasis Panel, 1130 
Physics Special Emphasis Panel, 1130 

Occupational Safety and Health Administration 
RULES 

Safety and health standards, etc.: 
Respiratory protection, 1152-1300 

NOTICES 

Nationally recognized testing laboratories, etc.: 
Intertek Testing Services NA, Inc.; correction, 1126-1127 
TUV Rheinland of North America, Inc., 1127 

Office of United States Trade Representative 
See Trade Representative, Office of United States 

Public Health Service 
See Centers for Disease Control and Prevention 
See Food and Drug Administration 
See National Institutes of Health 
See Substance Abuse and Mental Health Services 

Administration 
NOTICES 

National Toxicology Program: 
Chemicals nominated; comment request, 1118-1119 

Reclamation Bureau 
NOTICES 

Meetings: 
Bay-Delta Advisory Council, 1123-1124 
Yakima River Basin Water Enhancement Project 

Conservation Advisory Group, 1124 

Science and Technology Policy Office 
NOTICES 

Meetings: 
President’s Committee of Advisors on Science and 

Technology, 1109-1110 

Securities and Exchange Commission 
NOTICES 

Agency information collection activities: 
Submission for 0MB review; comment request, 1130- 

1131 
Self-regulatory organizations; proposed rule changes: 

National Association of Securities Dealers, Inc., 1131- 
1135 

New York Stock Exchange, Inc., 1135-1139 

Substance Abuse and Mental Health Services 
Administration 

NOTICES 

Meetings: 
SAMHSA National Advisory Council, 1120 

Thrift Supervision Office ' 
RULES 

Lending and investment: 
Adjustable-rate mortgage loans; disclosiire requirements, 

1051-1054 

Trade Representative, Office of United States 
NOTICES 

Trade Policy Staff Committee: 
Telecommimications trade agreements; compliance, 

request for comments, 1139-1141 

Transportation Department 
See Coast Guard 
See Federal Aviation Administration 

Treasury Department 
See Internal Revenue Service 
See Thrift Supervision Office 

United States Information Agency 
NOTICES 

Grants and cooperative agreements; availability, etc.: 
Foreign language area studies— 

Request for proposals, 1145-1148 

United States Institute of Peace 
NOTICES 

Meetings; Sunshine Act. 1148 

Utah Reclamation Mitigation and Conservation 
Commission 

NOTICES 

Environmental statements; availability, etc.: 
Kamas State Fish Hatchery; reconstruction, 1148-1149 

Separate Parts In This Issue 

Part II 
Department of Labor, Occupational Safety and Health 

Administration, 1152-1300 

Part III 
Department of Housing and Urban Development, 1302- 

1303 

Part IV 
Environmental Protection Agency, 1306-1316 

Party 
Environmental Protection Agency, 1318-1320 

Reader Aids 
Additional information, including a list of telephone 
numbers, finding aids, reminders, and a list of Public Laws 
appears in the Reader Aids section at the end of this issue. 

Electronic Bulletin Board 
Free Electronic Bulletin Board service for Public Law 
numbers. Federal Register finding aids, and a list of 
documents on public inspection is available on 202-275- 
1538 or 275-0920. 



VI Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Contents 

CFR PARTS AFFECTED IN THIS ISSUE 

A cumulative list of the parts affected this month can be found in the 
Reader Aids section at the erxJ of this issue. 

r 

12 CFR 
560.1051 

14 CFR 

Proposed Rules: 
39 (4 documents).1070, 

1072,1074,1076 

16 CFR 

Proposed Rules: 
1210.1077 

21 CFR 

Proposed Rules: 
101.1078 

24 CFR 
207.1302 
251 .1302 
252 .1302 
255.1302 
266.1302 

26 CFR 
1.1054 
Proposed Rules: 
301.1086 

29 CFR 
1910.1152 
1926.1152 

33 CFR 

Proposed Rules: 
165.  1089 

40CFR 
9 (2 documents).1059,1318 
52.1060 



Rules and Regulations Federal Register 

Vol. 63, No. 5 

Thursday. January 8, 1998 

1051 

This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week. 

DEPARTMENT OF THE TREASURY 

Office of Thrift Supervision 

12 CFR Part 560 

[No. 97-130] 

RIN 1550-AB12 

Disclosures for Adjustable-rate 
Ktortgage Loans, Adjustment Notices, 
and Interest-rate Caps 

agency: Office of Thrift Supervision, 
Treasury. 
ACTION: Interim ffnal rule with request 
for comments. 

summary: The Office of Thrift 
Supervision (OTS) is issuing this 
interim final rule revising the initial 
disclosure requirements for adjustable- 
rate mortgage loans (ARMs) by savings 
associations. These changes conform the 
OTS rule to the parallel provisions in 
Regulation Z, as recently amended by 
the Federal Reserve Board (FRB). The 
revised rule permits a savings 
association to provide a borrower either 
a fifteen-year historical example of 
interest rates and payments or a 
statement that the periodic payment 
may substantially increase or decrease 
(together with the meiximum interest 
rate and payment based on a $10,000 
loan). 
DATES: Effective date: January 8,1998. 

Compliance date: Compliance is 
optional until October 1,1998. 

Comment date: Comments must be 
received by March 9,1998. 
ADDRESSES: Send comments to Manager, 
Dissemination Branch, Records 
Management and Information Policy, 
Office of Thrift Supervision, 1700 G 
Street, NW., Washington, D.C. 20552. 
Attention Docket No. 97-130. These 
submissions may be hand-delivered to 
1700 G Street, NW., from 9:00 A.M. to 
5:00 P.M. on business days; they may be 
sent by facsimile transmission to FAX 

Number (202) 906-7755; or by e-mail: 
public.info@ots.treas.gov. Those 
commenting by e-mail should include 
their name and phone number. 
Comments will be available for 
inspection at 1700 G Street, NW., firom 
9:00 A.M. until 4:00 P.M. on business 
days. 
FOR FURTHER INFORMATION CONTACT: 

Timothy R. Bumiston, Director, (202) 
906-5629, Compliance Policy: Susan 
Miles, Attorney, (202) 906-6798, or 
Karen Osterloh, Assistant Chief 
Counsel, (202) 906-6639, Regulations 
and Legislation Division, Chief 
Counsel’s Office, Office of Thrift 
Supervision, 1700 G Street, NW,, 
Washington, DC 20552. 

SUPPLEMENTARY INFORMATION: 

I. Background 

To assist borrowers in making 
informed decisions on the cost of credit, 
both the OTS and the FRB have issued 
regulations (12 CFR 560.210 and 12 CFR 
226.19, respectively) imposing 
disclosure requirements on creditors 
issuing ARMs. The FRB disclosure rules 
at 12 CFR Part 226 implement the Truth 
in Lending Act (TILA) ‘ and are 
commonly referred to as Regulation Z. 
Regulation Z applies to all lenders 
subject to the TILA, including savings 
associations. Regulation Z, however, 
specifically states that information 
provided in accordance with variable 
rate regulations of other federal 
agencies, such as the OTS, may be 
substituted for the disclosures required 
by Regulation Z.^ To this extent. 
Regulation Z incorporates 12 CFR 
560.210, and the OTS rule serves as an 
implementing regulation of the TILA. 

Section 560.210, which applies to 
ARMs of more than one year that are 
secured by property occupied by or to 
be occupied by the borrower, derives 
firom a regulation OTS’s predecessor 
agency, the Federal Home Loan Bank 
Board (FHLBB), issued under its 
authority under the Home Owners’ Loan 
Act (HOLA) 3 to ensure that savings 
associations operate in a safe and sound 
manner. The FHLBB believed such a 
regulation was necessary because “Safe 
and sound lending using ARMs requires 
that the borrower have a full 
understanding of the type of obligation 

' 15 U.S.C. 1601 et seq. 
*12 CFR 226.19(b) n. 45a and 226.20(c) n. 45c. 
312 U.S.C. 1463(a) and 1464(a). 

being incurred in order to make a 
reasonable and meaningful decision 
concerning ability to repay.’’ * Although 
originally the FHLBB regulation was 
more complex than Regulation Z, since 
1988 the disclosures required under 
§ 560.210 and its predecessors have 
been identical to those required under 
Regulation Z. 

Under Regulation Z, if a variable rate 
transaction exceeds a term of one year 
and is secured by the consiuner’s 
principal dwelling, the creditor must 
provide various initial disclosures for 
each variable rate program in which the 
consumer is interested.^ Until amended 
recently,^ these loan disclosure 
provisions required both: (1) A fifteen- 
year historical example, based on a 
$10,000 loan amount, illustrating how 
payments and the loan balance would 
have been affected by interest rate 
changes implemented according to the 
terms of the loan program; and (2) the 
maximum interest rate and payment for 
a $10,000 lo£m originated at the most 
recent interest rate shown in the 
historical example assuming the 
maximum periodic increases in rates 
and payments imder the loan, and the 
initial interest rate and payment for that 
loan. OTS’s parallel regulation, 
§ 560.210, has contained identical 
disclosure requirements.’ 

Section 2105 of the Economic Growth 
and Regulatory Paperwork Reduction 
Act of 1996 (EGRPRA) * amended 
section 128(a) of the TILA to permit a 
creditor the option of providing a 
statement that periodic rates may 
substantially increase or decrease 
(together with the maximum interest 
rate and payment amoimt based on a 
$10,000 loan amount), in lieu of the 
historical example. On December 1, 
1997, the FRB published final revisions 
to Regulation Z implementing section 
2105 of EGRPRA. 

II. Description of Interim Final Rule 

To ensure that the initial disclosure 
requirements under OTS rules continue 
to be consistent with those in 
Regulation Z, the OTS is making the 
same revisions to its ARM disclosure 

*50 FR 32005 (Aug. 8.1985). 
»12 CFR 226.19(b)(2) (1997). 
*62 FR 63441 (Dec. 1.1997). 
’ Compare 12 CFR 226.19(b)(2) (viii) and (x) 

(1997) with 12 CFR 560.210(b)(2) (viil) and (x) 
(1997j. 

•Pub. L. 104-208,110 Slat. 3009 (September 30. 
1996). 
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requirements at 12 CFR 560.210(b) as 
the FRB’s recently adopted amendments 
to Regulation Z. 

Existing § 560.210(b) requires a 
savings association offering an ARM to 
provide a number of initial disclosures 
for each adjustable-rate home loan 
program in which a consumer expresses 
an interest. Existing § 560.210(b)(2)(viii) 
requires a savings association to provide 
a fifteen-year historical example. 
Existing § 560.210(b)(2)(x) requires a 
savings association to provide the 
maximum interest rate and payment for 
a $10,000 loan. 

The OTS interim final rule revises 
these disclosure requirements. A 
savings association may now provide 
either the historical example or the 
maximum interest rate and payment. If 
the savings association chooses the 
maximum interest rate and pa)rment 
option, the savings association must 
provide the initial rate and payment 
amount and a statement that the 
periodic payment may increase or 
decrease substantially. 

Consistent with the FRB final rule, the 
OTS interim final rule also modifies 
how the maximum interest rate is 
calculated under the maximum interest 
rate and payment option. Under the 
existing rule, the maximiun interest rate 
is calculated using “the most recent 
interest rate shown in the historical 
example.” Since the savings association 
is not required to provide the historical 
example when it elects the maximum 
interest rate and payment option, the 
interim final rule uses “the initial 
interest rs^e (index value plus margin, 
adjusted by the amount of any discount 
or premiiun) in effect as of an identified 
mon^ and year for the particular loan 
program disclosure” to calculate the 
maximum interest rate and payment. 
Additionally, the interim final rule 
defines the initial interest rate as the 
rate in effect as of an identified month 
and year for a particular loan program. 
This change eliminates any requirement 
that a savings association must update 
the maximum rate and payment 
disclosure more frequently than the loan 
program disclosme. 

Under existing § 560.210(b)(2)(ix), a 
savings association must explain how a 
customer may calculate the payments 
for the loan amoimt, based on the most 
recent payment shown in the historical 
example. To allow customers to 
understand the relationship between 
their transactions and the disclosures 
made under the maximum interest rate 
and payment option, the revised rule 
requires a savings association to provide 
a similar explanation when it elects this 
option. See new § 560.210(b)(2)(ix). The 

FRB made a similar change to 
Regulation Z. 

HI. Public Comment 

A. Revisions to Conform § 560.210 to 
New §226.19 

The OTS has determined that advance 
notice and comment ordinarily 
mandated by the Administrative 
Procedure Act (APA), 5 U.S.C. 553(b), 
are not required in this interim final 
rulemaking. The APA authorizes 
agencies to waive notice and comment 
procedures when the agency “for good 
cause finds * * * that notice and public 
procedure thereon are impracticable, 
unnecessary, or contrary to the public 
interest.”® 

The OTS, for good cause, finds that 
notice and comment procedures for this 
interim rule are impracticable, 
unnecessary, and contrary to the public 
interest. The changes in the interim rule 
will reduce regulatory confusion by 
conforming the OTS disclosure rules 
(which, as discussed above, serve as an 
implementing regulation of the TILA.), 
more closely to those of the FRB under 
TILA. The changes will not have an 
adverse impact on savings associations 
because the revisions reduce regulatory 
burden. Moreover, savings associations 
subject to § 560.210 have the option of 
complying with the revised disclosure 
requirements through October 1,1998, 
the date on which compliance under 
new § 226.19 becomes mandatory. The 
OTS has also determined that the 
revised regulation will not have an 
adverse impact on consumers obtaining 
ARMs from savings associations, 
because while disclosure requirements 
have changed under the interim rule, 
the new disclosures conform to the 
disclosures authorized by section 2105 
of EGRPRA and provided under the 
revised FRB rule. To the extent that the 
interim rule raises consumer issues, 
these issues have already been subject to 
public notice and comment in the 
related FRB rulemaking, a proceeding 
affecting a much wider spectrum of 
lenders and borrowers. Only one 
consumer organization commented on 
the FRB proposal and the FRB 
considered that comment in preparing 
its final rule. It is unlikely that public 
comment on the disclosure changes will 
raise new issues specific to savings 
associations. Nevertheless, the OTS 
seeks the benefit of public comment on 
these revisions. 

B. Should the OTS Retain §560.210? 

The OTS also solicits public comment 
on both the scope and continued 

»5 U.S.C. 553(b)(B). 

usefulness of § 560.210. Specifically, 
some commenters on OTS’s 1996 
Lending and Investment rulemaking 
argued that § 560.210 should be deleted 
because it unnecessarily duplicates the 
FRB disclosure requirements in 
Regulation Z. ‘o This would conform 
OTS’s regulations with those of the 
Office of the Comptroller of the 
Currency and the Federal Deposit 
Insurance Corporation, which do not 
contain provisions on ARMs disclosures 
and rely on Regulation Z. It would also 
be consistent with section 303 of the 
Community Development and 
Regulatory Improvement Act of 1994 
(CDRIA), which instructs each Federal 
banking agency to review its regulations 
and remove duplicative requirements. 

There are several arguments for 
retaining § 560.210, however. First, 
although Ae disclosure requirements 
are identical, unlike Regulation Z, 
§ 560.210 applies both to liens on the 
consumer’s principal dwelling and to 
the financing of second homes, 
including vacation homes. Removing 
this regulation might lessen the 
disclosures savings associations provide 
to borrowers financing second homes. 

Additionally, by retaining its own 
regulation that is grounded in the HOLA 
rather than the TILA, the OTS may have 
greater flexibility in fashioning 
appropriate relief for violations of ARMs 
disclosure requirements. Section 165 of 
the TILA authorizes agencies to seek 
restitution only in certain instances 
where the creditor inaccurately 
discloses the annual percentage rate or 
finance charge or where section 165 
itself requires a refund or credit." 
Certain inaccurate disclosures (such as 
non-disclosure of an interest rate floor 
or disclosure of a non-existent interest 
rate floor) or actions by an association 
(such as using an incorrect index after 
issuing the initial disclosure statement 
or failing to adjust interest rates and 
loan payments on the date required by 
the loan contract) would not themselves 
constitute inaccurate disclosures of the 
annual percentage rate or finance 
charge. Any of these disclosures or 
actions might, however, result in the 
customer paying an overcharge on its 
ARM. The FRB’s Commentary on 
Regulation Z indicates that section 165 
requires refunds and/or credits only 
when a borrower’s account balance 
exceeds the entire outstanding loan 
balance and “does not apply where the 
consumer has simply paid an amount in 
excess of the payment due for a given 

'“See 61 FR 50951, 50963 (Sept. 30.1996). 

"15 U.S.C. 1607(e)(5). 
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period.” Thus, section 165 would not 
apply to overcharges on loans that have 
substantial remaining principal 
balances, although it would appear to 
impose an affirmative obligation on 
mortgage lenders to refund or credit any 
excess payments collected over the life 
of a loan when the loan is either prepaid 
or fully amortized. 

In contrast, in enforcing § 560.210, as 
with any other HOLA-based OTS 
regulations, the agency has available to 
it the full panoply of enforcement 
actions available under section 8 of the 
Federal Deposit Insurance Act.*^ This 
includes seeking restitution when a 
savings association has been unjustly 
enriched or acted with reckless 
disregard.'^ This remedy may therefore 
be available for ARMs overcharges 
during the life of the loan, in contrast to 
section 165 of the TILA and Regulation 
Z. 

IV. Effective Date 

The OTS has determined that the 30- 
day delay of effectiveness provisions of 
the APA may be waived in this 
rulemaking. The APA at 12 U.S.C. 
553(d) permits waiver of the 30-day 
delayed effective date requirement for, 
inter alia, good cause or where a rule 
relieves a restriction. The OTS finds that 
good cause exists for the same reason as 
discussed in Section III above. The OTS 
further finds that the 30-day delayed 
effective date requirement may be 
waived because this interim final rule 
relieves regulatory restrictions by 
reducing the number of disclosures 
required for certain ARMs. 

Section 302 of the CDRIA requires 
that new regulations and amendments 
to regulations that impose additional 
reporting, disclosure, or other new 
requirements take effect on the first date 
of the calendar quarter following 
publication of the rule unless, among 
other things, the agency determines, for 
good cause, that the regulations should 
become effective before that date. OTS 
believes that an immediate effective 
date is appropriate since the interim 
rule relieves regulatory burden on 
savings associations. An immediate 
effective date will permit savings 
associations to reduce the number of 
disclosures they must provide and will 
reduce regulatory confusion by 
conforming OTS regulations more 
closely to those of the FRB. OTS does 
not anticipate that the immediate 
application of the rules will present a 
hardship to institutions. Indeed, OTS 

'^12 CFR part 226, Supp. I, Official Staff 
Interpretations, §226.21, Comment 2. 

>3 12 U.S.C. 1818. 
>••12 U.S.C. 1818(b)(6). 

believes that CDRIA does not apply to 
this interim rule because it imposes no 
new burdens or requirements on thrifts. 
For these reasons, OTS has determined 
that the interim final rule should be 
effective upon publication in the 
Federal Register. Like the FRB rule, 
however, compliance with the OTS rule 
is optional until October 1,1998. 

V. Paperwork Reduction Act of 1995 

The OTS invites comments on: 
(1) Whether the proposed collection 

of information contained in this interim 
final rulemaking is necessary for the 
proper performance of the agency’s 
functions, including whether the 
information has practical utility; 

(2) The accuracy of the agency’s 
estimate of the burden of the proposed 
information collection; 

(3) Ways to enhance the quality, 
utility, and clarity of the information to 
be collected; 

(4) Ways to minimize the bxirden of 
the information collection on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology; 
and 

(5) Estimates of capital and start-up 
costs of operation, maintenance and 
purchase^ of services to provide 
information. 

Under the Paperwork Reduction Act 
of 1995, as codified at 44 U.S.C. 3507, 
no persons are required to respond to a 
collection of information unless it 
displays a currently valid OMB control 
number. The valid OMB control number 
assigned to the collection of information 
in this interim final rule will be 
displayed in the table at 12 CFR 
506.1(b). 

The OTS has received emergency 
approval for the recordkeeping 
requirements contained in this interim 
final rule from the Office of 
Management and Budget. Comments on 
all aspects of this information collection 
should be sent to the Office of 
Management and Budget, Paperwork 
Reduction Project (1550), Washington, 
D.C. 20503, with copies to the OTS, 
1700 G Street, N.W., Washington, D.C. 
20552. 

The reporting/recordkeeping 
requirements contained in this interim 
final rule are found at 12 CFR 560.210. 
The likely respondents/recordkeepers 
are OTS-regulated savings associations. 
The OTS needs the disclosures made by 
savings associations in order to ensure 
that associations comply with a 
statutory TILA requirement and to 
otherwise supervise savings 
associations. 

Estimated number of respondents: 
1,238. 

Estimated average annual burden 
hours per respondent: 53. 

Estimated number of total annual 
burden hours: 65,639. 

Start-up costs to respondents: $160. 
Records are to be maintained for the 

period of time respondent/recordkeeper 
owns the loan plus three years. 

VI. Executive Order 12866 

The Director of the OTS has 
determined that this interim final rule 
does not constitute a “significant 
regulatory action” for the purposes of 
Executive Order 12866. 

VII. Regulatory Flexibility Act Analysis 

Because no notice of proposed 
rulemaking is required for this rule, the 
provisions of the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.) do not apply. 
The interim final rule does not impose 
any additional burdens or requirements 
upon small entities. Rather, the rule 
reduces the number of disclosures 
required for ARMs and eases the 
compliance burden on all savings 
associations, including small savings 
associations. Accordingly, a regulatory 
flexibility analysis is not required. 

VIII. Unfunded Mandates Act of 1995 

The OTS has determined that the 
requirements of this interim final rule 
will not result in expenditures by State, 
local, and tribal governments, or by the 
private sector, of more than $100 
million in any one year. Accordingly, a 
budgetary impact statement is not 
required under section 202 of the 
Unfunded Mandates Act of 1995, as 
codified at 2 U.S.C. 1571(a). 

List of Subjects in 12 CFR Part 560 

Consumer protection. Investments, 
Manufactured homes. Mortgages, 
Reporting and recordkeeping 
requirements. Savings associations. 

Accordingly, the Office of Thrift 
Supervision hereby amends title 12, 
chapter V, of the Code of Federal 
Regulations as set forth below: 

PART 560—LENDING AND 
INVESTMENT 

1. The authority citation for part 560 
continues to read as follows: 

Authority: 12 U.S.C. 1462,1462a, 1463, 
1464,1467a, 1701j-3,1828, 3803, 3806; 42 
U.S.C. 4106. 

2. Section 560.210 is amended by: 
a. Revising the introductory text of 

paragraph (b)(2) including footnote 2; 
b. Revising paragraph (b)(2)(viii): 
c. Revising paragraph (b)(2)(ix); 
d. Removing paragraph (b)(2)(x); and 
e. Redesignating paragraphs (b)(2)(xi), 

(b)(2)(xii), and (b)(2)(xiii) as paragraphs 
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(b)(2)(x), (b)(2)(xi), and (b)(2)(xii), 
respectively. 

The revisions read as follows: 

§ 560.210 Disclosures for adjustable-rate 
mortgage loans, adjustment notices, and 
interest-rate caps. 
***** 

(b) * * * 
(2) A loan program disclosure for each 

adjustable-rate home loan program in 
which the consumer expresses an 
interest. The following disclosures, as 
applicable, shall be provided: ^ 
***** 

(viii) At the option of the savings 
association, either of the following: 

(A) An historical example, based on a 
$10,000 loan amount, illustrating how 
payments and the loan balance would 
have been affected by interest rate * 
changes implemented according to the 
terms of the loan program disclosure. 
The example shall reflect the most 
recent 1 Shears of index values. The 
example shall reflect all significant loan 
program terms, such as negative 
amortization, interest rate carryover, 
interest rate discounts, and interest rate 
and payment limitations, that would 
have been affected by the index 
movement during the period; or 

(B) The maximum interest rate and 
payment for a $10,000 loan originated at 
the initial interest rate (index value plus 
margin, adjusted by the amount of any 
discount or premium) in effect as of an 
identified month and year for the loan 
program disclosure assuming the 
maximum periodic increases in rates 
and payments under the program; and 
the initial interest rate and payment for 
that loan and a statement that the 
periodic payment may increase or . 
decrease substantially depending on 
changes in the rate. 

(ix) An explanation of how the 
consumer may calculate the payments 
for the loan amount to be borrowed 
based on either: 

(A) The most recent payment shown 
in the historical example in paragraph 
(b){2)(viii)(A) of this section: or 

(B) The initial interest rate used to 
calculate the maximum interest rate and 
payment in paragraph (b)(2)(viii)(B) of 
this section. 
***** 

Dated; December 30,1997. 
By the Office of Thrift Supervision. 

Ellen Seidman, 

Director. 
IFR Doc. 98-443 Filed 1-7-98; 8:45 am) 
BILUNG COO€ S720-01-P 

^ A sample disclosure form may be found in 12 
CFR part 226. Appendix H-14. 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Part 1 

[TD 8754] 

RIN 1545-AS76 

Debt Instruments With Original Issue 
Discount; Annuity Contracts 

agency: Internal Revenue Service (IRS), 
Treasury. 

ACTION: Final regulations. 

SUMMARY: This document contains final 
regulations relating to the federal 
income tax treatment of certain annuity 
contracts. The regulations determine 
which of these contracts are taxed as 
debt instruments for purposes of the 
original issue discount provisions of the 
Internal Revenue Code. The regulations 
provide needed guidance to owners and 
issuers of these contracts. 

DATES: Effective date: The regulations 
are effective February 9,1998. 

Applicability dates: For dates of 
applicability, see § 1.1275-l(j)(8). 

FOR FURTHER INFORMATION CONTACT: 

Jonathan R. Zelnik, (202) 622-3930 (not 
a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

Sections 163(e) and 1271 through 
1275 of the Internal Revenue Code 
(Code) provide rules for the treatment of 
debt instruments that have original 
issue discount (OID). 

On February 2,1994, the IRS and 
Treasury published in the Federal 
Register (59 FR 4799) final regulations 
under the OID provisions. On April 7, 
1995, the IRS published in the Federal 
Register (60 FR 17731) a notice of 
proposed rulemaking relating to the 
federal income tax treatment of annuity 
contracts that are not issued by 
insurance companies subject to tax 
under subchapter L of the Code. The 
proposed regulations treat certain of 
these annuity contracts as debt 
instruments for purposes of the OID 
provisions. 

The IRS received a number of written 
comments on the proposed regulations. 
In addition, on August 8,1995, the IRS 
held a public hearing on the proposed 
regulations. The proposed regulations, 
with certain changes in response to 
comments, are adopted as final 
regulations. The comments and changes 
are discussed below. 

% 

/ Rules and Regulations 

Explanation of Provisions 

Certain Annuity Contracts 

The ODD provisions generally apply to 
issuers emd holders of debt instruments. 
The term debt instrument means any 
instrument or contractual arrangement 
that constitutes indebtedness under 
general principles of federal income tax 
law. See section 1275(a)(1) and 
§1.1275-l(d). 

Section 1275(a)(1)(B) excepts two 
types of annuity contracts from the 
definition of debt instrument (and, 
therefore, from the OID provisions). 
First, section 1275(a)(l)(B)(i) excepts an 
annuity contract to which section 72 
applies if the contract “depends (in 
whole or in substantial part) on the life 
expectancy of 1 or more individuals.” 
Second, section 1275(a)(l)(B)(ii) excepts 
an annuity contract to which section 72 
applies if the contract is issued by “an 
insurance company subject to tax under 
subchapter L” and the circumstances of 
the contract’s issuance meet certain 
criteria. 

The proposed regulations address 
only the first exception, which is 
contained in section 1275(a)(l)(B)(i). 
Under the proposed regulations, an 
annuity contract qualifies for the 
exception in section 1275(a)(l)(B)(i) 
only if all payments under the contract 
are periodic payments that: (1) are made 
at least annually for the life (or lives) of 
one or more individuals; (2) do not 
increase at any time during the life of 
the contract: and (3) are part of a series 
of payments that begins within one year 
of the date of the initial investment in 
the contract. An annuity contract that is 
otherwise described in the preceding 
sentence, however, does not fail to 
qualify for the exception in section 
1275(a)(l)(B)(i) merely because it also 
provides for a payment (or pa5mients) 
made by reason of the death of one or 
more individuals. Thus, under the 
proposed regulations, the exception in 
section 1275(a)(l)(B)(i) applies only to 
an immediate annuity contract with 
level (or decreasing) payments for the 
life (or lives) of one or more individuals. 
No deferred annuity contract qualifies 
for the exception. 

Several commentators questioned the 
approach of the proposed regulations. In 
particular, they contended that the 
exception in section 1275(a)(l)(B)(i) 
should not be limited to those annuity 
contracts that require periodic payments 
to begin within one year of the date of 
the initial investment in the contract. 
That is, deferred annuities, if dependent 
in whole or substantial part on an 
individual’s (or several individuals’) 
survival, should also qualify for the 
exception in section 1275(a)(l)(B)(i). 
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Other commentators took issue with this 
point of view and contended that the 
proposed regulations should be 
finalized without substantial change. 

After a careful review of this issue, 
the IRS and the Treasury have modified 
the regulations to eliminate the 
requirement that annuity distributions 
begin within one year of the date of the 
initial investment in the contract. 
Instead, as suggested by the legislative 
history, the final regulations interpret 
section 1275(a)(l)(B)(i) as excepting 
from the definition of debt instrument 
only those annuity contracts that 
contain terms ensuring that the life 
contingency under the contract is both 
“real and significant.” H.R. Conf. Rep. 
No. 861, 98th Cong., 2d Sess. 887 
(1984), 1984-3 (Vol. 2) C.B. 141. The 
Treasury and the IRS have determined 
that the life contingency under an 
annuity contract is “real and 
significant” within the meaning of the 
legislative history only if, on the day the 
contract is purchased, there is a high 
probability that total distributions under 
the contract will increase 
commensurately with the longevity of 
the individual (or individuals) over 
whose life (or lives) the distributions are 
to be made. (These individuals are 
hereinafter referred to as annuitants.) 
The final regulations, therefore, provide 
a two-pronged general rule: An annuity 
contract qualifies for the exception in 
section 1275(a)(l)(B)(i) only if it both: 
(1) provides for periodic distributions 
made at least annually for the life (or 
joint lives) of an individual (or a 
reasonable number of individuals); and 
(2) contains no terms or provisions that 
can significantly reduce the probability 
that total distributions will increase 
commensurately with longevity. 

The final regulations identify several 
types of terms and provisions that can 
significantly reduce the probability that 
total distributions under the contract 
will increase commensurately with 
longevity. These terms and provisions 
include the availability of a cash 
surrender option, the availability of a 
loan secured by the contract, minimum 
payout provisions, maximum payout 
provisions, and provisions that allow 
decreasing payouts. Subject to limited 
exceptions, the presence of any of these 
terms or provisions causes an annuity 
contract to fail to qualify for the 
exception in section 1275(a)(l)(B)(i). 
The list of identified terms and 
provisions in the final regulations is not 
exclusive. A contract fails to qualify for 
the exception in section 1275(a)(l)(B)(i) 
if the contract contains any other term 
or provision that can significantly 
reduce the probability that total 
distributions under the contract will 

increase commensurately with 
longevity. 

Cash Surrender Options and Loans 
Secured by the Contract 

If the holder of an annuity contract 
can exchange or surrender all or part of 
the contract for a distribution or for 
distributions that are not contingent on 
life, the holder’s decision whether, and 
when, to exchange or surrender the 
contract can render the life contingency 
insignificant. Similarly, if the holder of 
an annuity contract can borrow against 
the contract, the holder’s decision 
whether, and when, to borrow can have 
a comparable effect. The final 
regulations, therefore, provide that, if 
either the issuer or a person acting in 
concert with the issuer explicitly or 
implicitly makes available either a cash 
surrender option or a loan secured by 
the contract, then the contract contains 
a term that can significantly reduce the 
probability that total distributions cn 
the contract will increase 
commensurately with longevity. That 
availability, therefore, causes the 
contract to fail to qualify for the 
exception in section 1275(a)(l)(B)(i). 

Minimum Payout Provisions 

If an annuity contract guarantees that 
a minimum amount will be distributed 
regardless of the death of the individual 
(or individuals) over whose life (or 
lives) payments are to be made, the 
minimum amount is not subject to the 
life contingency. In addition, the larger 
the minimum amount relative to 
aggregate expected distributions over 
the remaining (joint) life expectancy of 
the annuitant (or annuitants), the less 
likely it is that total distributions under 
the contract will increase 
commensurately with the longevity of 
the annuitant (or annuitants). A 
sufficiently large minimum amount 
renders the life contingency virtually 
meaningless. For example, consider a 
contract that provides for monthly 
distributions to begin on the annuity 
starting date and to extend for the longer 
of the life of the annuitant or 20 years, 
regardless of the annuitant’s age. If the 
annuitant has a life expectancy as of the 
annuity starting date of 5 years, it is 
likely that distributions will be made for 
exactly 20 years, regardless of when the 
annuitant dies. In this case, although the 
form of the contract indicates that it 
depends on life, the existence of the 
minimum payout provision significantly 
reduces the probability that total 
distributions under the contract will 
depend on longevity. 

Because the existence of a minimum 
payout provision can significantly 
reduce the probability that total 

distributions under the contract will 
increase commensurately with 
longevity, the existence of any such 
provision generally causes the contract 
to fail to qualify for the exception in 
section 1275(a)(l)(B)(i). The final 
regulations provide only two exceptions 
to this general rule. First, an annuity 
contract does not fail to be described in 
section 1275(a)(l)(B)(i) merely because 
it contains a minimum payout provision 
that guarantees a death benefit no 
greater than the unrecovered 
consideration paid for the contract. 
Second, an annuity contract does not 
fail to be described in section 
1275(a)(l)(B)(i) merely because the 
contract provides that, after 
annuitization, distributions may be 
guaranteed to continue for a term 
certain that is no longer than one-half of 
the period of time from the annuity 
starting date to the expected date of the 
“terminating death.” 

The terminating death is the 
annuitant death that, in general, causes 
annuity payments to cease under the 
contract. The expected date of the 
terminating de^th is determined as of 
the annuity starting date with respect to 
all then-surviving annuitants by 
reference to the applicable mortality 
table prescribed under section 
417(e)(3)(A)(ii)(I). See Rev. Rul. 95-6, 
1995-1 C.B. 80, for the applicable 
mortality table that is prescribed for this 
purpose as of January 8,1998. 

Maximum Payout Provisions 

If an annuity contract provides that 
distributions will cease if an annuitant 
lives beyond a specified date, total 
distributions under the contract may fail 
to increase commensurately with 
longevity. If the specified date is 
relatively early (when compared to the 
annuitant’s life exj>ectancy as of the 
annuity starting date), its existence 
significantly reduces the probability that 
total distributions under the contract 
will increase commensurately with 
longevity. Conversely, if the specified 
date is very late (when compared to the 
annuitant’s life expectancy as of the 
annuity starting date), its existence does 
not significantly reduce the probability 
that total distributions under the 
contract will increase commensurately 
with longevity. For example, consider 
an annuity contract that provides that 
distributions will be made for the life of 
the annuitant but in no event for more 
than 30 years. If the annuitant is a 
relatively young person, this maximum 
payout provision significantly 
attenuates the life contingency. On the 
other hand, if the annuitant has a life 
expectancy of 10 years on the annuity 
starting date, this maximum payout 
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provision is unlikely to determine the 
total distributions. 

Because the existence of a maximum 
payout provision can significantly 
reduce the probability that total 
distributions under the contract will 
increase commensurately with 
longevity, the final regulations provide 
that the existence of any maximum 
payout provision generally causes the 
contract to fail to qualify for the 
exception in section 1275(a)(l)(B)(i). 
There is a single exception to this 
general rule in cases where the period 
of time between the annuity starting 
date and the date after which (under the 
maximum payout provision) no 
distributions will be made is at least 
twice as long as the period of time from 
the annuity starting date to the expected 
date of the terminating death. 

Decreasing Payout Provisions 

The connection between longevity 
and distributions imder an annuity 
contract is apparent in the case of a 
contract that provides for equal annual 
distributions for life. For each year the 
annuitant lives, another equal 
distribution is made. If distributions 
decrease over time, this connection can 
become attenuated. Consider an annuity 
contract that provides for a distribution 
upon annuitization of $100,000 
followed by annual distributions of $10 
per year for life. Although this contract 
provides for periodic distributions for 
life, the pattern of the distributions 
causes the amount distributed to fail to 
adequately reflect longevity. 

If the amount of distributions under 
an annuity contract during any contract 
year may be less than the amount of 
distributions during the preceding year, 
the final regulations provide that this 
possibility can significantly reduce the 
probability that total distributions under 
the contract will increase 
commensurately with longevity. Thus, 
the existence of this possibility 
generally causes the contract to fail to 
qualify for the exception in section 
1275(a)(l)(B){i). There is a single 
exception to this general rule for certain 
variable distributions that are closely 
tied to investment experience, inflation, 
or similar fluctuating criteria. In these 
cases, because the provision can result 
in comparable increases in the amount 
of distributions, the possibility that the 
distributions may decline from year to 
year does not significantly reduce the 
probability that total distributions under 
the contract will increase 
commensurately with longevity. 

Private and Charitable Gift Annuity 
Contracts 

Several commentators expressed 
concerns that the proposed regulations, 
if finalized, would alter the tax 
treatment traditionally afforded private 
and charitable gift annuity contracts. 
Private annuity contracts are typically 
issued as consideration in intra-family 
transfers of property. Charitable gift 
annuity contracts are typically issued by 
charitable institutions in exchange for a 
transfer of cash or property greater in 
value than the annuity. Because these 
contracts may call for periodic 
distributions to begin more than one 
year after they are issued, there was 
concern that, under the proposed 
regulations, they might fail to qualify for 
the exception in section 1275{a)(l)(B)(i). 

In many cases, distributions under 
private and charitable gift annuity 
contracts are entirely contingent on the 
survival of one individual (or a small 
number of individuals). These contracts 
are not indebtedness under general 
principles of federal income tax law 
and, therefore, are not within the 
definition of debt instrument in section 
1275(a)(1)(A). For almost all other 
private and charitable gift annuities, the 
final regulations address the concern by 
removing the requirement that the 
distributions begin within one year of 
the date of the initial investment in the 
contract. 

Annuity Contracts Issued by Foreign 
Insurance Companies 

One commentator asked the IRS to 
clarify the treatment of annuity 
contracts issued by a foreign insurance 
company that does not engage in a trade 
or business within the United States. In 
particular, the commentator asked for 
guidance on whether such an annuity 
contract qualifies under section 
1275(a)(l)(B)(ii), which provides a broad 
exception firom the definition of debt 
instrument for certain annuity contracts 
issued by “an insurance company 
subject to tax under subchapter L.” 
These regulations do not address the 
exception in section 1275(a)(l)(B)(ii). 
The Treasury and the IRS, however, 
welcome comments on the proper scope 
of that provision. 

Certain Compensation Arrangements 

Several commentators questioned 
whether the proposed regulations apply 
to certain compensation arrangements 
whose distributions are taxed under 
section 72. The timing rules of the OID 
provisions do not apply to 
compensation arrangements that are 
subject to other specific Code or 
regulations provisions. For example, if 

an arrangement is described in the first 
sentence of section 404(a) or in section 
404(b) or if amounts under the 
arrangement are includible under 
sections 83, 403, or 457, or under 
§ 161-2, the arrangement is not subject 
to the OID timing provisions. See also 
§§ 1.1273-2(d) and 1.1274-l(a), under 
which a nonpublicly traded debt 
instrument issued for services has an 
issue price equal to its stated 
redemption price at maturity and, 
therefore, has no OID. 

Special Analyses 

It has been determined that this 
Treasury decision is not a significant 
regulatory action as defined in EO 
12866. Therefore, a regulatory 
assessment is not required. It has also 
been determined that section 553(b) of 
the Administrative Procedure Act (5 
U.S.C. chapter 5) does not apply to these 
regulations. Because the notice of 
proposed rulemakin'g preceding the 
regulations was issued prior to March 
29,1996, the Regulatory Flexibility Act 
(5 U.S.C. chapter 6) does not apply. 
Pursuant to section 7805(f) of the Code, 
the notice of proposed rulemaking was 
submitted to the Small Business 
Administration for comment on its 
impact on small business. 

Drafting Information 

Several persons firom the Office of 
Chief Counsel and the Treasury 
Department participated in developing 
these regulations. 

List of Subjects in 26 CFR Part 1 

Income taxes. Reporting and 
recordkeeping requirements. 

Adoption of Amendment to the - 
Regulations 

Accordingly, 26 CFR peul 1 is 
amended as follows: 

PART 1—INCOME TAXES 

Paragraph 1. The authority citation 
for part 1 is amended by removing the 
entries for “Sections 1.1271-1 through 
1.1274-5” and “Sections 1.1275-1 
through 1.1275-5” and adding the 
following entries in numerical order to 
read as follows: 

Authority: 26 U.S.C. 7805 * * * 
Section 1.1271-1 also issued under 26 

U.S.C. 1275(d). 
Section 1.1272-1 also issued under 26 

U.S.C. 1275(d). 
Section 1.1272-2 also issued under 26 

U.S.C. 1275(d). 
Section 1.1272-3 also issued under 26 

U.S.C. 1275(d). 
Section 1.1273-1 also issued under 26 

U.S.C. 1275(d). 
Section 1.1273-2 also issued under 26 

U.S.C. 1275(d). 
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Section 1.1274-1 also issued under 26 
U.S.C. 1275(d). 

Section 1.1274-2 also issued under 26 
U.S.C. 1275(d). 

Section 1.1274-3 also issued under 26 
U.S.C. 1275(d). 

Section 1.1274—4 also issued under 26 
U.S.C. 1275(d). 

Section 1.1274-5 also issued under 26 
U.S.C. 1275(d). • * * 

Section 1.1275-1 also issued under 26 
U.S.C. 1275(d). 

Section 1.1275-2 also issued under 26 
U.S.C. 1275(d). 

Section 1.1275-3 also issued under 26 
U.S.C. 1275(d). 

Section 1.1275-4 also issued under 26 
U.S.C. 1275(d). 

Section 1.1275-5 also issued under 26 
U.S.C. 1275(d). * * • 

Par. 2. Section 1.1271-0 is amended 
by adding entries for paragraphs (i) 
through (j)(8) to § 1.1275-1 to read as 
follows: 

§ 1.1271-0 Original issue discount; 
effective dates; table of contents. 
* * 4r * 

§1.1275-1 Definitions. 
It It ir it it 

(i) (Reserved) 
(j) Life annuity exception under section 

1275(a)(l)(B)(i). 
(1) Purpose. 
(2) General rule. 
(3) Availability of a cash surrender option. 
(4) Availability of a loan secured by the 

contract. 
(5) Minimum payout provision. 
(6) Maximum payout provision. 
(7) Decreasing payout provision. 
(8) Effective dates. 
***** 

Par. 3. Section 1.1275-1 is amended 
by: 

1. Revising the first sentence of 
paragraph (d). 

2. Adding and reserving paragraph (i). 
3. Adding paragraph (j). 
The revision and additions read as 

follows: 

§1.1275-1 Definitions. 
***** 

(d) Debt instrument. Except as 
provided in section 1275(a)(1)(B) 
(relating to certain annuity contracts: 
see paragraph (j) of this section), debt 
instrument means any instrument or 
contractual arrangement that constitutes 
indebtedness under general principles 
of Federal income tax law (including, 
for example, a certificate of deposit or 
a loan). * * * 
***** 

(i) [Reserved] 
(j) Life annuity exception under 

section 1275(a)(l)(B)(i)—(1) Purpose. 
Section 1275fa)(l)(B)(i) excepts an 
annuity contract from the definition of 
debt instrument if section 72 applies to 

the contract and the contract depends 
(in whole or in substantial part) on the 
life expectancy of one or more 
individuals. This paragraph (j) provides 
rules to ensure that an annuity contract 
qualifies for the exception in section 
1275(a)(l)(B)(i) only in cases where the 
life contingency under the contract is 
real and significant. 

(2) General rule—(i) Rule. For 
purposes of section 1275(a)(l)(B)(i), an 
annuity contract depends (in whole or 
in substantial part) on the life 
expectancy of one or more individuals 
only if— 

(A) The contract provides for periodic 
distributions made not less frequently 
than annually for the life (or joint lives) 
of an individual (or a reasonable 
number of individuals); and 

(B) The contract does not contain any 
terms or provisions that can 
significantly reduce the probability that 
total distributions under the contract 
will increase commensurately with the 
longevity of the annuitant (or 
annuitants). 

(ii) Terminology. For purposes of this 
paraCTaph (j): 

(A) Contract. The term contract 
includes all written or unwritten 
understandings among the parties as 
well as any person or persons acting in 
concert with one or more of the parties. 

(B) Annuitant. The term annuitant 
refers to the individual (or reasonable 
number of individuals) referred to in 
paragraph (j)(2)(i)(A) of this section. 

(C) Terminating death. The phrase 
terminating death refers to the annuitant 
death that can terminate periodic 
distributions under the contract. (See 
paragraph (j)(2)(i)(A) of this section.) For 
example, if a contract provides for 
periodic distributions until the later of 
the death of the last-surviving annuitant 
or the end of a term certain, the 
terminating death is the death of the 
last-surviving annuitant. 

(iii) Coordination with specific rules. 
Paragraphs (j) (3) through (7) of this 
section describe certain terms and 
conditions that can significantly reduce 
the probability that total distributions 
under the contract will increase 
commensurately with the longevity of 
the annuitant (or annuitants). If a term 
or provision is not specifically 
described in paragraphs (j) (3) through 
(7) of this section, the annuity contract 
must be tested under the general rule of 
paragraph (j)(2)(i) of this section to 
determine whether it depends (in whole 
or in substantial part) on the life 
expectancy of one or more individuals. 

(3) Availability of a cash surrender 
option—(i) Impact on life contingency. 
The availability of a cash surrender 
option can significantly reduce the 

probability that total distributions under 
the contract will increase 
commensurately with the longevity of 
the annuitant (or annuitants). Thus, the 
availability of any cash surrender option 
causes the contract to fail to be 
described in section 1275(a)(l)(B)(i). A 
cash surrender option is available if 
there is reason to believe that the issuer 
(or a person acting in concert with the 
issuer) will be willing to terminate or 
purchase all or a part of the annuity 
contract by making one or more 
payments of cash or property (other 
than an annuity contract described in 
this paragraph (j)). 

(ii) Examples. The following 
examples illustrate the rules of this 
paragraph (j)(3): 

Example 1. (i) Facts. On March 1,1998, X 
issues a contract to A for cash. The contract 
provides that, effective on any date chosen by 
A (the annuity starting date), X will begin 
equal monthly distributions for A’s life. The 
amount of each monthly distribution will be 
no less than an amount based on the 
contract’s account value as of the annuity 
starting date, A’s age on that date, and 
permanent purchase rate guarantees 
contained in the contract. The contract also 
provides that, at any time before the annuity 
starting date, A may surrender the contract to 
X for the account value less a surrender 
charge equal to a declining percentage of the 
account value. For this purpose, the initial 
account value is equal to the cash invested. 
Thereafter, the account value increases 
annually by at least a minimum guaranteed 
rate. 

(ii) Analysis. The ability to obtain the 
account value less the surrender charge, if 
any_, is a cash surrender option. This ability 
can significantly reduce the probability that 
total distributions under the contract will 
increase commensurately with A’s longevity. 
Thus, the contract fails to be described in 
section 1275(a)(l)(B)(i). 

Example 2. (i) Facts. On March 1,1998, X 
issues a contract to B for cash. The contract 
provides that beginning on March 1,1999, X 
will distribute to B a fixed amount of cash 
each month for B’s life. Based on X’s 
advertisements, marketing literature, or 
illustrations or on oral representations by X’s 
sales personnel, there is reason to believe 
that an affiliate of X stands ready to purchase 
B’s contract for its commuted value. 

(ii) Analysis. Because there is reason to 
believe that an affiliate of X stands ready to 
purchase B’s contract for its conunuted value, 
a cash surrender option is available within 
the meaning of paragraph (j)(3)(i) of this 
section. This availability can significantly 
reduce the probability that total distributions 
under the contract will increase 
commensurately with B’s longevity. Thus, 
the contract fails to be described in section 
1275(a)(l)(B)(i). 

(4) Availability of a loan secured by 
the contract—(i) Impact on life 
contingency. The availability of a loan 
secured by the contract can significantly 
reduce the probability that total 



1058 Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Rules and Regulations 

distributions under the contract will 
increase commensurately with the 
longevity of the annuitant (or 
annuitants). Thus, the availability of any 
such loan causes the contract to fail to 
be described in section 1275(a){lKBKi). 
A loan secured by the contract is 
available if there is reason to believe 
that the issuer (or a person acting in 
concert with the issuer) will be willing 
to make a loan that is directly or 
indirectly secured by the annuity 
contract. 

(ii) Example. The following example 
illustrates the rules of this paragraph 
(j)(4); 

Example, (i) Facts. On March 1,1998, X 
issues a contract to C for $100,000. The 
contract provides that, effective on any date 
chosen by C (the annuity starting date), X 
will begin equal monthly distributions for C’s 
life. The amount of each monthly 
distribution will be no less than an amount 
based on the contract’s account value as of 
the annuity starting date, C’s age on that date, 
and permanent purchase rate guarantees 
contained in the contract. From marketing 
literature circulated by Y, there is reason to 
believe that, at any time before the annuity 
starting date, C may pledge the contract to 
borrow up to $75,000 from Y. Y is acting in 
concert with X. 

(ii) Analysis. Because there is reason to 
believe that Y, a person acting in concert 
with X, is willing to lend money against C’s 
contract, a loan secured by the contract is 
available within the meaning of paragraph 
(i)(4)(i) of this section. This availability can 
significantly reduce the probability that total 
distributions under the contract will increase 
commensurately with C’s longevity. Thus, 
the contract fails to be described in section 
1275{a){l)(B)(i). 

(5) Minimum payout provision—(i) 
Impact on life contingency. The 
existence of a minimum jjayout 
provision can significantly reduce the 
probability that total distributions under 
the contract will increase 
commensurately with the longevity of 
the annuitant (or annuitants). Thus, the 
existence of any minimum payout 
provision causes the contract to fail to 
be described in section 1275(a)(l)(B)(i). 

(ii) Definition of minimum payout 
provision. A minimum payout provision 
is a contractual provision (for example, 
an agreement to make distributions over 
a term certain) that provides for one or 
more distributions made— 

(A) After the terminating death under 
the contract; or 

(B) By reason of the death of any 
individual (including distributions 
triggered by or increased by terminal or 
chronic illness, as defined in section 
101(g)(1) (A) and (B)). 

(iii) Exceptions for certain minimum 
payouts—(A) Recovery of consideration 
paid for the contract. Notwithstanding 
paragraphs (j)(2)(i)(A) and (j)(5)(i) of this 

section, a contract does not fail to be 
described in section 1275(a)(l)(B)(i) 
merely because it provides that, after the 
terminating death, there will be one or 
more distributions that, in the aggregate, 
do not exceed the consideration paid for 
the contract less total distributions 
previously made under the contract. 

(B) Payout for one-half of life 
expectancy. Notwithstanding 
paragraphs (j)(2)(i)(A) and (j)(5)(i) of this 
section, a contract does not fail to be 
described in section 1275(a)(l)(B)(i) 
merely because it provides that, if the 
terminating death occurs after the 
annuity starting date, distributions 
under the contract will continue to be 
made after the terminating death until a 
date that is no later than the halfway 
date. This exception does not apply 
unless the amounts distributed in each 
contract year will not exceed the 
amounts that would have been 
distributed in that year if the 
terminating death had not occurred 
until the expected date of the 
terminating death, determined under 
paragraph (j)(5)(iii)(C) of this section. 

[Cl Definition of halfway date. For 
purposes of this paragraph (j)(5)(iii), the 
halfway date is the date halfway 
between the annuity starting date and 
the expected date of the terminating 
death, detennined as of the annuity 
starting date, with respect to all then- 
surviving annuitants. The expected date 
of the terminating death must be 
determined by reference to the 
applicable mortality table prescribed 
under section 417(e)(3)(A)(ii)(I). 

(iv) Examples. The following 
examples illustrate the rules of this 
paragraph (j)(5): 

Example 1. (i) Facts. On March 1,1998, X 
issues a contract to D for cash. The contract 
provides that, effective on any date D chooses 
(the annuity starting date], X will begin equal 
monthly distributions for the greater of D’s 
life or 10 years, regardless of D’s age as of the 
annuity starting date. The amount of each 
monthly distribution will be no less than an 
amount based on the contract’s account value 
as of the annuity starting date, D’s age on that 
date, and permanent purchase rate 
guarantees contained in the contract. 

(ii) Analysis. A minimum payout provision 
exists because, if D dies within 10 years of 
the annuity starting date, one or more 
distributions will be made after D’s death. 
The minimum payout provision does not 
qualify for the exception in paragraph 
(i)(5)(iii)(B] of this section because D may 
defer the annuity starting date until his 
remaining life expectancy is less than 20 
years. If, on the annuity starting date, D’s life 
expectancy is less than 20 years, the 
minimum payout period (10 years) will last 
beyond the halfway date. The minimum 
payout provision, therefore, can significantly 
reduce the probability that total distributions 
under the contract will increase 

commensurately with D’s longevity. Thus, 
the contract fails to be described in section 
1275(a)(l)(B)(i). 

Example 2. (i) Facts. The facts are the same 
as in Example 1 of this paragraph (j)(5)(iv) 
except that the monthly distributions will 
last for the greater of D’s life or a term 
certain. D may choose the length of the term 
certain subject to the restriction that, on the 
annuity starting date, the term certain must 
not exceed one-half of D’s life expectancy as 
of the annuity starting date. The contract also 
does not provide for any adjustment in the 
amount of distributions by reason of the 
death of D or any other individual, except for 
a refund of D’s aggregate premium payments 
less the sum of all prior distributions under 
the contract. 

(ii) Analysis. The minimum payout 
provision qualifies for the exception in 
paragraph (j)(5)(iii)(B) of this section because 
distributions under the minimum payout 
provision will not continue past the halfway 
date and the contract does not provide for 
any adjustments in the amount of 
distributions by reason of the death of D or 
any other individual, other than a guaranteed 
death benefit described in paragraph 
(j){5)(iii)(A) of this section. Accordingly, the 
existence of this minimum payout provision 
does not prevent the contract from being 
described in section 1275(a)(l)(B)(i). 

(6) Maximum payout provision—(i) 
Impact on life contingency. The 
existence of a maximum payout 
provision can significantly reduce the 
probability that total distributions under 
the contract will increase 
commensurately with the longevity of 
the annuitant (or annuitants). Thus, the 
existence of any maximum payout 
provision causes the contract to fail to 
be described in section 1275(a)(l)(B)(i). 

(ii) Definition of maximum payout 
provision. A maximum payout 
provision is a contractual provision that 
provides that no distributions imder the 
contract may be made after some date 
(the termination date), even if the 
terminating death has not yet occurred. 

(iii) Exception. Notwithstanding 
paragraphs (j)(2)(i)(A) and (j)(6)(i) of this 
section, an annuity contract does not 
fail to be described in section 
1275(a)(l)(B)(i) merely because the 
contract contains a maximum payout 
provision, provided that the period of 
time from the annuity starting date to 
the termination date is at least twice as 
long as the period of time from the 
emnuity starting date to the expected 
date of the terminating death, 
determined as of the annuity starting 
date, with respect to all then-surviving 
annuitants. The expected date of the 
terminating death must be determined 
by reference to the applicable mortality 
table prescribed under section 
417(e)(3)(A)(ii)(I). 

(iv) Example. The following example 
illustrates the rules of this paragraph 
(j)(6): 
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Example, (i) Facts. On March 1,1998, X 
issues a contract to E for cash. The contract 
provides that beginning on April 1,1998, X 
will distribute to E a fixed amount of cash 
each month for E’s life but that no 
distributions will be made after April 1, 
2018. On April 1,1998, E’s life expectancy 
is 9 years. 

(ii) Analysis. A maximum payout provision 
exists because if E survives beyond April 1, 
2018, E will receive no further distributions 
under the contract. The period of time from 
the annuity starting date (April 1,1998) to 
the termination date (April 1, 2018) is 20 
years. Because this 20-year period is more 
than twice as long as E’s life expectancy on 
April 1,1998, the maximum payout 
provision qualifies for the exception in 
paragraph (i)(6)(iii) of thia section. 
Accordingly, the existence of this maximum 
payout provision does not prevent the 
contract from being described in section 
1275(a)(l)(B)(i). 

(7) Decreasing payout provision—(i) 
General rule. If the amount of 
distributions during any contract year 
(other than the last year during which 
distributions are made) may be less than 
the amount of distributions during the 
preceding year, this possibility can 
significantly reduce the probability that 
total distributions imder the contract 
will increase commensurately with the 
longevity of the annuitant (or 
annuitants). Thus, the existence of this 
possibility causes the contract to fail to 
be described in section 1275(a)(l)(B)(i). 

(ii) Exception for certain variable 
distributions. Notwithstanding 
paragraph (i)(7)(i) of this section, if an 
annuity contract provides that the 
amount of each distribution must 
increase and decrease in accordance 
with investment experience, cost of 
living indices, or similar fluctuating 
criteria, then the possibility that the 
amoimt of a distribution may decrease 
for this reason does not significantly 
reduce the probability that the 
distributions under the contract will 
increase commensurately with the 
longevity of the annuitant (or 
aimuitants). 

(iii) Examples. The following 
examples illustrate the rules of this 
paragraph (J)(7): 

Example 1. (i) Facts. On March 1,1998, X 
issues a contract to F for $100,000. The 
contract provides that beginning on March 1, 
1999, X will make distributions to F each 
year until F’s death. Prior to March 1, 2009, 
distributions are to be made at a rate of 
$12,000 per year. Beginning on March 1, 
2009, distributions are to be made at a rate 
of $3,000 per year. 

(ii) Analysis. If F is alive in 2009, the 
amount distributed in 2009 ($3,000) will be 
less than the amount distributed in 2008 
($12,000). The exception in paragraph 
(i)(7)(ii) of this section does not apply. The 
decrease in the amount of any distributions 
made on or after March 1, 2009, can 

significantly reduce the probability that total 
distributions under the contract will increase 
commensurately with F’s longevity. Thus, 
the contract fails to be described in section 
1275(a)(l)(B)(i). 

Example 2. (i) Facts. On March 1,1998, X 
issues a contract to G for cash. The contract 
provides that, effective on any date G chooses 
(the annuity starting date), X will begin 
monthly distributions to G for G’s life. Prior 
to the annuity starting date, the account 
value of the contract reflects the investment 
return, including changes in the market 
value, of an identifiable pool of assets. When 
G chooses the annuity starting date, G must 
also choose whether the distributions are to 
be fixed or variable. If fixed, the amount of 
each monthly distribution will remain 
constant at an amount that is no less than an 
amount based on the contract’s account value 
as of the annuity starting date, G’s age on that 
date, and permanent puj^ase rate 
guarantees contained in the contract. If 
variable, the monthly distributions will 
fluctuate to reflect the investment return, 
including changes in the market value, of the 
pool of assets. The monthly distributions 
under the contract will not otherwise decline 
from year to year. 

(ii) Analysis. Because the only possible 
year-to-year declines in annuity distributions 
are described in paragraph ())(7)(ii) of this 
section, the possibility that the amoimt of 
distributions may decline from the previous 
year does not reduce the probability that total 
distributions under the contract will increase 
commensurately with G’s longevity. Thus, 
the potential fluctuation in the annuity 
distributions does not cause the contract to 
fail to be described in section 1275(a)(l)(B)(i). 

(8) Effective dates—(i) In general. 
Except as provided in paragraph (j)(8) 
(ii) and (iii) of this section, this 
paragraph (j) is applicable for interest 
accruals on or after February 9,1998 on 
annuity contracts held on or after 
February 9,1998. 

(ii) Grandfathered contracts. This 
paragraph (j) does not apply to an 
annuity contract that was purchased 
before April 7,1995. For purposes of 
this paragraph (j)(8), if any additional 
investment in such a contract is made 
on or after April 7,1995, and the 
additional investment is not required to 
be made under a binding contractual 
obligation that was entered into before 
April 7,1995, then the additional 
investment is treated as the purchase of 
a contract after April 7,1995. 

(iii) Contracts consistent with the 
provisions of FI-33-94, published at 
1995-1 C.B. 920. See 
§ 601:601(d)(2)(ii)(b) of this chapter. 
This paragraph (j) does not apply to a 
contract purchased on or after April 7, 
1995, and before February 9,1998, if all 
payments under the contract are 
periodic payments that are made at least 
annually for the life (or lives) of one or 
more individuals, do not increase at any 
time during the term of the contract, and 
are part of a series of distributions that 

begins within one year of the date of the 
initial investment in the contract. An 
annuity contract that is otherwise 
described in the preceding sentence 
does not fail to be described therein 
merely because it also provides for a 
payment (or payments) made by reason 
of the death of one or more individuals. 
Michael P. Dolan, 

Deputy Commissioner of Internal Revenue. 

Approved: December 19,1997. 
Donald C. Lubick, 
Acting Assistant Secretary of the Treasury. 
(FR Doc. 98-20 Filed 1-7-98; 8:45 am) 
BILUNQ CODE 4630-01-0 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 9 

[FRL-6940-2] 

OMB Approval Numbers Under the 
Paperwork Reduction Act 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 

SUMMARY: In compliance with the 
Paperwork Reduction Act (PRA), this 
technical amendment amends the table 
that lists the Office of Management and 
Budget (OMB) control numbers issued 
under the PRA for Regulation of Fuels 
and Fuel Additives, Standards for 
Reformulated and Conventional 
Gasoline. 
EFFECTIVE DATE: This final rule is 
effective February 9,1998. 
FOR FURTHER INFORMATION CONTACT: 

Ervin Pickell (telephone: (303) 969- 
6485). 
SUPPLEMENTARY INFORMATION: EPA is 
today amending the table of currently 
approved information collection request 
(ICR) control numbers issued by OMB 
for various EPA regulations. Today’s 
amendment updates the table to list 
those information requirements 
promulgated in the rulemaking Fuels 
and Fuel Additives, Standards for 
Reformulated and Conventional 
Gasoline which appeared in the Federal 
Register on February 16,1994 (59 FR 
7716-7878). The information collection 
associated with this rule was approved 
by OMB on March 18,1994 and a notice 
of OMB approval, which displayed the 
OMB No. 2060-0277, was published in 
the Federal Register on April 18,1994 
(59 FR 18392). The affected regulations 
are codified at 40 Code of Federal 
Regulations (CFR) part 80 and part 9. 
EPA will continue to present OMB 
control numbers in a consolidated table 
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format to be codified in 40 CFR part 9 
of the Agency’s regulations, and in each 
CFR volume containing EPA 
regulations. The table lists the section 
numbers with reporting and 
recordkeeping requirements, and the 
current OMB control numbers. The 
notice in the Federal Register of the 
OMB control numbers and their 
subsequent codification in the CFR 
satisfy the requirements of the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.) and OMB’s implementing 
regulations at 5 CFR part 1320. 

These ICRs were previously subject to 
public notice and comment prior to 
OMB approval. As a result, EPA finds 
that there is “good cause” under section 
553(b)(B) of the Administrative 
Procedure Act (5 U.S.C. 553(b)(B)) to 
amend this table without prior notice 
and comment. Due to the technical 
nature of the table, further notice and 
comment would be unnecessary. 

Under Executive Order 12866, this 
action is not a “significant regulatory 
action” and is therefore not subject to 
review by the Office of Management and 
Budget. In addition, this action does not 
impose annual costs of $100 million or 
more, will not significantly or uniquely 
afiect small governments, and is not a 
significant federal intergovernmental 
mandate. The Agency thus has no ' 
obligations under sections 202, 203, 204 
and 205 of the Unfunded Mandates 
Reform Act. Moreover, since this action 
is not subject to notice-^d-comment 
requirements under the Administrative 
Procedure Act or any other statute, it is 
not subject to sections 603 or 604 of the 
Regulatory Flexibility Act. 

Submission to Congress and the 
General Accounting Office 

Under 5 U.S.C. 801(a)(1)(A) as added 
by the Small Business Regulatory 
Enforcement Fairness Act of 1996, EPA 
submitted a report containing this rule 
and other required information to the 
U.S. Senate, the U.S. House of 
Representatives and the Comptroller 
General of the General Accounting 
Office prior to publication of the rule in 
today’s Federal Register. This rule is 
not a “major rule” as defined by 5 
U.S.C. 804(2). 

List of Subjects in 40 CFR Part 9 

Environmental protection. Reporting 
and recordkeeping requirements. 
Regulation of fuels and fuel additives. 

Dated: December 22,1997. 

Sylvia K. Lowrance, 

Principal Deputy Assistant Administrator, 
Office of Enforcement and Compliance 
Assurance. 

For the reasons set out in the 
preamble, 40 CFR part 9 is amended as 
follows: 

PART 9—[AMENDED] 

1. The authority citation for part 9 
continues to read as follows: 

Authority: 7 U.S.C. 135 etseq., 136-136y; 
15 U.S.C. 2001,2003, 2005,2006, 2601-2671; 
21 U.S.C. 331j, 346a, 348; 31 U.S.C. 9701; 33 
U.S.C. 1251 etseq., 1311,1313d, 1314,1318, 
1321,1326,1330,1342,1344,1345(d)and 
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR 
1971-1975 Comp. p. 973; 42 U.S.C. 241, 
242b, 243, 246, 300f, 300g, 300g-l, 300g-2, 
300g-3, 300g-4, 300g-5, 300g-6, 300j-l, 
300j-2, 300j-3, 300j-4, 300j-9,1857 etseq., 
6901-6992k, 7401-7671q, 7542, 9601-9657, 
11023,11048. 

2. Section 9.1 is amended by adding 
in numerical order the new entries to 
the table under the indicated heading to 
read as follows: 

§ 9.1 OMB approvals under the Paperwork 
Reduction Act. 
***** 

40 CFR citation 
OMB con¬ 

trol No. 

Regulation of Fuels and Fuel 

* 

Additives 

80.40 . 2060-0277 
80.46 . 2060-0277 
80.65 . 2060-0277 
80.68-80.69 . 2060-0277 
80.74-80.77 . 2060-0277 
80.79 . 2060-0277 
80.83 .;. 2060-0277 
80.91-80.93 . 2060-0277 
80.101-80.106 . 2060-0277 
80.125 . 2068-0277 
80.127-80.130 . 2060-0277 

(FR Doc. 98-434 Filed 1-7-98; 8:45 am] 

BILUNG CODE 6640-50-P 

ENVIRONMENTAL PROTECTION 
AGENCY- 

40 CFR Part 52 

[OH111-1a: FRL-5947-8] 

Approval and Promulgation of 
Maintenance Plan Revision; Ohio 

agency: Environmental Protection 
Agency. 
ACTION: Direct final rule. 

SUMMARY; The United States 
Environmental Protection Agency 
(USEPA) is approving through “direct 
final” procedure, an October 20,1997, 
request from Ohio, for a State 
Implementation Plan (SIP) maintenance 
plan revision for the Jefferson County 
ozone maintenance area. The 
maintenance plan revision is allocating 
to the mobile source emission budget for 
transportation conformity purposes a 
portion of the existing safety margin. 
The safety margin is the difference 
between the attainment inventory level 
of the total emissions and the projected 
levels of the total emissions in the final 
year of the maintenance plan. 
DATES: This “direct final” rule is 
effective on March 9,1998, unless 
USEPA receives significant written 
adverse or critical comments by 
February 9.1998. If the effective date is 
delayed, timely notice will be published 
in the Federal Register. 
ADDRESSES: Copies of the documents 
relevant to this action are available for 
inspection during normal business 
hours at the following location: 
Regulation Development Section, Air 
Programs Branch, (AR-18J), U.S. 
Environmental Protection Agency, 
Region 5, 77 West Jackson Boulevard, 
Chicago, Illinois, 60604. 

Please contact Scott Hamilton at (312) 
353-4775 before visiting the Region 5 
office. 

Written comments should be sent to: 
J. Elmer Bortzer, Chief, Regulation 
Development Section, Air Programs 
Branch, (AR-18J), U.S. Environmental 
Protection Agency, Region 5, 77 West 
Jackson Boulevard, Chicago, Illinois, 
60604. 
FOR FURTHER INFORMATION CONTACT: 

Scott Hamilton, Environmental 
Scientist, Regulation Development 
Section, Air Programs Branch (AR-18J), 
U.S. Environmental Protection Agency, 
Region 5, 77 West Jackson Boulevard, 
Chicago, Illinois 60604, (312) 353-4775. 

SUPPLEMENTARY INFORMATION: 

I. Background 

The Clean Air Act in section 176(c) 
requires conformity of activities to an 
implementation plan’s purpose of 
attaining and maintaining the National 
Ambient Air Quality Standards. On 
November 24,1993, the USEPA 
promulgated a final rule establishing 
criteria and procedures for determining 
conformity of transportation plans, 
programs and projects funded or 
approved under Title 23 U.S.C. of the 
Federal Transit Act. 

The State of Ohio finalized and 
adopted State transportation conformity 
rules on August 1,1995, the rules 
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became effective August 21,1995, and 
Ohio submitted the rules as a SIP 
revision request on August 17,1995. 
The rules were approved by the USEPA 
on July 15.1996 (61 FR 24702). 

The transportation conformity rules 
require, among other things, a 
comparison of emissions to the mobile 
source emissions budget established by 
a control strategy SIP, A control strategy 
SIP is defined by the conformity rules 
to be a maintenance plan, an attainment 
demonstration, or a rate of progress 
plan. The USEPA approval of the 
maintenance plan established the 
mobile source budget for transportation 
conformity purposes. 

The preamble to the November 14, 
1993, transportation conformity rule (58 
FR 62188) explains the emissions 
budget concept. The preamble also 
describes how to establish the motor 
vehicle emissions budget in the SIP and 
how to revise the emissions budget. The 

State transportation conformity rule at 
3745-101-16 of the Ohio 
Administrative Code allows the mobile 
source emissions budget to be changed 
as long as the total level of emissions 
from all sources remain below the 
milestone level. In the case of a 
maintenance plan the milestone level is 
the attainment level established in the 
maintenance plan. 

The maintenance plan is designed to 
accomodate future growth while still 
maintaining the ozone air quality 
standard. Growth in industries, 
population and traffic is offset with 
reductions from cleaner cars and other 
emissions reduction programs. Through 
the maintenance plan the State and 
local agencies can manage the air 
quality while providing for growth. 

II. Evaluation of the State Submittal 

On October 20,1997, Ohio submitted 
to the USEPA a SIP revision request for 
the Jefferson County area maintenance 

plan. A public hearing for the area was 
held on October 14,1997. 
Documentation on the public hearing 
was submitted to the USEPA in order to 
complete the SIP revision request. 

Ohio has requested to allocate to the 
Jefferson County mobile source budget 
part of the reductions achieved between 
the 1990 attainment inventory year and 
the 2005 projected emissions inventory 
(4.4 tons/day Volatile Organic 
Compounds (VOC) existing safety 
margin, and 39.4 tons/day Oxides of 
Nitrogen (NOx) existing safety margin, 
as described in 59 FR 48395; September 
21,1994). The SIP revision requests the 
allocation of 1.0 ton/day VOC, and 1.0 
ton/day NOx, into the area’s mobile 
source budget from the existing safety 
margin. Table 1 illustrates the approved 
emissions budgets for VOC and NOx 
from point, mobile (on-road) and area 
sources. The safety margin allocations 
are shown in Table 2. 

Table 1 .—NOx and VOC Emissions Budget; and Safety Margin Determinations, Jefferson County 

[Tons/day] 

Source category 1990 1996 2005 

VOC Emissions 
-1 i-1 i-1 i- 

Point . 
Mobile (on-road) 
Area. 

Totals .. 
Safety Margin > 1990 total emissions—^2005 total emissions » 4.4 tons/day VOC 

1.1 12 1.3 
8.5 4.9 4.1 
6.5 6.4 6.3 

16.1 12.5 11.7 

NOx Emissions 

378 376 340 
4.7 4.1 ' 3.4 

Area... 2.7 2.7 2.6 

Totals. 385.4 382.8 346.0 

Safety Margin = 1990 total emissions—^2(X)5 total emissions « 39.4 tons/day NOx 

Table 2.—Allocation of Safety Margin to the 2005 Mobile Source Budget, Jefferson County 

[Tons/day] 

Source category 1990 1996 2005 

VOC Emissions 

1.1 1.2 1.3 

Mobile (on-road) ... 8.5 4.9 5.1 

6.5 6.4 6.3 

Totals. 16.1 12.5 12.7 

Remaining Safety Margin * 1990 total emissions—2005 total emissions * 3.4 tons/day VOC 
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Table 2 illustrates that the requested 
portion of the safety margin can be 
allocated to the mobile source budget 
and still remain at or below the 1990 
attainment level of total emissions for 
the Jefferson Coimty area. This 
allocation is allowed by the conformity 
rule since the area would still be at or 
below the 1990 attainment level for the 
total emissions in the area. 

The USEPA’s review of the SIP 
revision request finds that the requested 
allocation of the safety margins for the 
Jefferson County area is approvahle 
since the approval of the new mobile 
source emissions budget will keep the 
total emissions for the area at or below 
the attainment year inventory level as 
required by the transportation 
conformity regulations. 

ni. USEPA Action 

The USEPA approves the requested 
allocation of the safety margin to the 
mobile source budget for the Jefferson 
County area. This action will be 
effective on March 9,1998 imless, by 
February 9,1998, significant written 
adverse or critical comments on the 

roval are received, 
the USEPA receives such written 

adverse comments, the approval will be 
withdrawn before the effective date by 
publishing a subsequent rulemaking 
that will withdraw the final action. All 
written public comments received will 
be addressed in a subsequent final rule 
based on this action serving as a 
proposed rule. The USEPA does not 
plan to institute a second comment 
period on this action. Any parties 
interested in commenting on this action 
should do so at this time. If no such 
written comments are received, the 
public is advised that this action will be 
effective on March 9,1998. 

rV. Administrative Requirements 

A. Future Requests 

Nothing in this action should be 
construed as permitting, allowing or 
establishing a precedent for any future 
request for revision to any SIP. Each 
request for revision to the SEP shall be 
considered separately in light of specific 
technical, economic, and environmental 
factors and in relation to relevant 
statutory and regulatory requirements. 

B. Executive Order 12866 

The Office of Management and Budget 
has exempted this regulatory action 
from Executive Order 12866 review. 

C. Regulatory Flexibility 

Under the Regulatory Flexibility Act, 
5 U.S.C. section 600 et seq., USEPA 
must prepare a regulatory flexibility 
analysis assessing the impact of any 

proposed or final rule on small entities. 
5 U.S.C. sections 603 and 604. 
Alternatively, USEPA may certify that 
the rule will not have a significant 
impact on a substantial number of small 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and government entities 
with jurisdiction over populations of 
less than 50,000. 

SIP approvals under section 110 and 
subchapter I, part D of the Act do not 
create any new requirements, but 
simply approve requirements that the 
State is already imposing. Therefore, 
because the Federal SIP approval does 
not impose any new requirements, the 
Administrator certifies that it does not 
have a significant impact on any small 
entities affected. Moreover, due to the 
nature of the Federal-State relationship 
under the Act, preparation of a 
flexibility analysis would constitute 
Federal inquiry into the economic 
reasonableness of the State action. The 
Cleem Air Act forbids USEI^ to base its 
actions concerning SIPs on such 
grounds. Union Electric Co. v. USEPA., 
427 U.S. 246, 256-66 (1976); 42 U.S.C. 
7410(a)(2). 

D. Unfunded Mandates 

Under Section 202 of the Unfunded 
Mandates Reform Act of 1995, signed 
into law on March 22,1995, US]^A 
must luidertake various actions in 
association with any proposed or final 
rule that includes a Federal mandate 
that may result in estimated costs to 
state, local, or tribal governments in the 
aggregate; or to the private sector, of 
$100 million or more. This Federal 
action approves pre-existing 
requirements under state or local law, 
and imposes no new requirements. 
Accordingly, no additional costs to 
state, local, or tribal governments, or the 
private sector, result from this action. 

E. Audit Privilege and Immunity Law 

Nothing in this action should be 
construed as making any determination 
or expressing any position regarding 
Ohio’s audit privilege and immunity 
law (Sections 3745.70-3745.73 of the 
Ohio Revised Code). U.S. EPA will be 
reviewing the effect of the Ohio audit 
privilege and immunity law on various 
Ohio environmental programs, 
including those imder the Clean Air 
Act, and taking appropriate action(s), if 
any, after thorou^ analysis and 
opportunity for Ohio to state and 
explain its views and positions on the 
issues raised by the law. The action 
taken herein does not express or imply 
any viewpoint on the question of 
whether there are legal deficiencies in 
this or any Ohio CAA program resulting 

from the effect of the audit privilege and 
immunity law. As a consequence of the 
review process, the regulations subject 
to the action taken herein may be 
disapproved, federal approval for the 
Clean Air Act program under which 
they are implemented may be 
withdrawn, or other appropriate action 
may be taken, as necessary. 

F. Submission to Congress and the 
General Accounting Office 

Under sec. 5 U.S.C. 801(a)(1)(A) as 
added by the Small Business Regulatory 
Enforcement Fairness Act of 1996, 
USEPA submitted a report containing 
this rule and other required information 
to the U.S. Senate, the U.S. House of 
Repre^ntatives and the Comptroller 
General of the General Accounting 
Office prior to publication of the rule in 
today’s Federal Register. This rule is 
not a major rule as defined by sec. 5 
U.S.C. 804(2) 

G. Petitions for Judicial Review 

Under section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by March 9,1998. Filing a 
petition for reconsideration by the 
Administrator of this final rule does not 
affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See Section 
307(b)(2)). 

List of Subjects in 40 CFR Part 52 

Environmental protection. Air 
pollution control. Hydrocarbons, 
Intergovernmental relations. Ozone, 
Nitrogen oxides. Transportation 
conformity. 

Dated; December 24,1997. 
David A. Ullrich, 
Acting Regional Administrator, Region V. 

Part 52, chapter I, title 40 of the Code 
of Federal Regulations is amended as 
follows: 

PART 52—[AMENDED] 

1. The authority citation for part 52 
continues to read as follows: 

Authority; 42 U.S.C. 7401 et seq. 

Subpart KK—Ohio 

2. Section 52.1885 is amended by 
adding paragraph (a)(7) to read as 
follows: 

§52.1885 Control Strategy: Ozone 
(a)* * * 
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(7) Approval—On October 20,1997, 
Ohio submitted a revision to the 
maintenance plan for the Jefferson 
County area. The revision consists of an 
allocation of a portion of the safety 
margin in the area to the transportation 
conformity mobile source budget for 
that area. The mobile source budget for 
transportation conformity purposes for 
Jefferson County are now: 5.1 tons per 
day of volatile organic compound 
emissions for the year 2005 and 4.4 tons 
per day of oxides of nitrogen emissions 
for the year 2005. 

[FR Doc. 98-433 Filed 1-7-98; 8:45 am] 
BILUNG CODE 8Se0-50-f> 

FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44CFRPart11 

RIN 3067-AC77 

Debt Collection 

AGENCY: Federal Emergency 
Management Agency (FEMA). 
ACTION: Interim final rule with request 

for comments. 

SUMMARY: Under this rule FEMA will 
refer delinquent debts owed to this 
Agency to the Department of the 
Treasury for collection under the 
Government-wide Treasury Offset 
Program (TOP) and for tax refund offsets 
at the same time. FEMA amends its 
administrative offset regulations to 
allow administrative offset against 
delinquent debtor States and units of 
general local government. FEMA also 
amends its regulations to change the 
method for calculating interest, penalty 
and administrative'charges assessed on 
delinquent debts and to make States and 
imits of general local goverrunent 
subject to such charges. 
DATES: This interim Hnal rule is 
effective January 1,1998. We invite 
comments on the rule, which should be 
submitted on or before March 9,1998. 
FOR FURTHER INFORMATION CONTACT: 

Richard S. Buck, IV, Financial Policy 
Division, Office of Financial 
Management, Federal Emergency 
Management Agency, 500 C Street SW., 
Washington, DC 20472, (202) 646-4091. 
ADDRESSES: Please submit any 
comments to the Rules Docket Clerk, 
Office of the General Counsel, Federal 
Emergency Management Agency, 500 C 
Street SW., room 840, Washington, DC 
20472. Comments may also be 
submitted to the Rules Docket Clerk by 
facsimile at (202) 646—4536, or by ermail 
addressed to Crane.Miller@fema.gov. 
Please refer to RIN 3067-AC61, Debt 

Collection when submitting your . 
comments. 

SUPPLEMENTARY INFORMATION: 

I. Background 

The Debt Collection Improvement Act 
of 1996 (DCIA), Pub.L. 104-134, 
§ 31001, 31 U.S.C. 3720A, provides that 
the Department of the Treasury ensure 
that any Federal Government payment 
to a delinquent non-tax Federal debtor 
is subject to automatic offset against any 
tax refunds that may be owed to the 
debtor. Creditor Federal agencies are to 
receive any funds that are offset and are 
to apply them against outstanding debts. 
The DCIA also provides that the 
Department of Ae Treasury manage the 
tax refund offset program, previously 
administered by the Internal Revenue 
Service (IRS). 

To implement these DCIA provisions, 
the Department of the Treasury’s 
Financial Management Service (FMS) 
published an interim final rule at 62 FR 
34175 on June 25,1997, which added 
§ 285.2 to 31 CFR and covered both TOP 
and the tax refund offset programs. The 
FMS rule requires that all Federal 
agencies revise their debt collection 
regulations so that the agencies refer 
their delinquent debts to the 
Department of the Treasury. This FMS 
rule also centralizes and streamlines 
collection of delinquent non-tax Federal 
debt by having the Department of the 
Treasury (Treasury) manage the tax 
refund offset program as part of the 
Treasury’s Government-wide offset 
program. 

The FMS rule also requires Federal 
agencies to amend their debt collection 
regulations on administrative offset and 
tax refund offset by the end of 1997 to 
conform to the FMS rule. FEMA’s 
interim final rule complies with the 
FMS requirement. 

Under the FMS rule, FEMA will refer 
delinquent debt to Treasury for both 
TOP and tax refund offset. Under 
FEMA’s previous tax refund offset 
regulation, 44 CFR § § 11.61-11.65, 
FEMA referred to the IRS only those 
delinquent debts that could not be 
recovered through administrative or 
salary offset and that had been reported 
as delinquent to consumer reporting 
agencies (commonly known as “credit 
bureaus’’). The new FMS rule allows 
agencies to use the three collection 
methods concurrently. The FMS rule 
allows agencies to report delinquent 
consumer debt to credit bureaus either 
before or after submitting a debt to the 
Treasiuy Offset Program, that is, credit 
bureau reporting is not a prerequisite to 
tax refund offset under this rule. 

Under 31 U.S.C. 3701(c) the definition 
of “persons” who are subject to the 
administrative offset provisions (31 
U.S.C. 3716) of the Debt Collection Act 
of 1982 (DCA), makes any individual, 
organization, or entity except other 
Federal agencies subject to such offset, 
including States and units of general 
local government. Under 31 U.S.C. 3717 
Federal agencies assess interest, penalty 
and administrative charges against 
unpaid claims of the United States, 
including debts owed by States and 
units of general local government. 
FEMA’s interim final rule allows FEMA 
to use administrative offset and to assess 
interest, penalty and administrative 
charges against these governments. 
Previously, FEMA charged States and 
units of general local government 
interest under principles of common 
law. However, principles of common 
law did not allow creditors, such as 
Federal agencies, to assess penalties or 
costs of collection against States and 
units of general local government. 
FEMA debt collection regulations had 
provided for common law offset against 
these entities. 

FEMA amends § 11.48 on interest, 
penalty and administrative charges to 
change its methods for calculating these 
charges. 

n. Section-by-Section Analysis of the 
Regulations 

Section 11.43, Administrative Offset, 
is changed to allow FEMA to: 

1. Take administrative offsets against 
States and units of general local 
government; 

2. Collect, through the use of 
administrative offset and tax refund 
offset, debts owed by individuals and 
other private sector delinquent debtors 
to States and local governments, which 
arise under programs administered by 
FEMA. FEMA will take such action 
under the provisions of 31 U.S.C. 
3716(h)(1) and reciprocal agreements 
entered into by the Secretary of the 
Treasury and the States concerned. For 
instance, FEMA administers the 
Individual & Family Grsmt (IFG) 
program, which is funded 75% by the 
FEMA and 25% by the States. If a debtor 
owed a debt under the IFG Program, 
then FEMA could use administrative 
and tax refund offsets to recover the 
State’s 25% share; 

3. Refer specifically delinquent debt 
to the Department of the Treasury for 
TOP in addition to conducting Agency 
administrative offset. Previously, the 
FEMA regulation (§ 11.43(a)) only 
allowed FEMA to use administrative 
offset against any monies due to the 
debtor from the United States; 
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4. Change the period in which the 
debtor could request an administrative 
review from 15 days after receipt of the 
administrative offset notice to 60 days 
after FEMA mails such notice to the 
debtor. Since the period is calculated 
from the date of mailing rather than 
from date of receipt of notice, FEMA no 
longer has to use expensive certified 
mail, return receipt requested, for 
mailing such notices. See § 11.43(c). 
Administrative review means that 
FEMA considers evidence and 
arguments submitted by the debtor and 
takes a fresh look as to whether FEMA 
should continue collection efr'orts for 
the full amount of the debt. 31 U.S.C. 
3716(a)(3) provides that agencies must 
afford debtors a right to a “review 
within the agency” before taking 
administrative offset; 

5. Stay offset action where the debtor 
made a request for administrative 
review witnin the 60-day request period 
imtil FEMA has rendered a decision on 
the debtor’s request; 

6. Continue offset action where the 
debtor has made a late request (after the 
60-day period) for administrative 
review. Under such circumstances, 
FEMA will review the debtor’s evidence 
and arguments. If the FEMA 
Administrative Review Offrcial (ARO) 
finds that the debtor owes less than 
amounts already offset at the time of the 
decision, then FEMA will refund the 
difference to the debtor; 

7. Use offset under principles of 
common law in addition to FEMA’s 
having the ability to collect by 
administrative offset. This implements 
DCIA § 31001 (d)(2), 31 U.S.C. 3716(d); 

8. Determine that the debtor’s failure 
to receive FEMA’s notice of 
administrative offset, where this Agency 
had mailed the notice to debtors’ last 
known address, will not affect the 
validity of the administrative offset 
action; 

9. Make debtors liable for all costs 
incurred by the Federal Government 
administrative offsets. For instance, 
delinquent debtors will have to pay the 
charges, now (in 1997) $7.02 per offset, 
that the Department of the Treasury 
incurs in making a TOP offset. 
Administrative offset costs are 
“administrative costs” provided for in 
§ 11.48(d). 

Section 11.44, Collection of debts 
from Federal agencies or States or units 
of general local government by common 
law offset has b^n removed and the 
section reserved. The DCIA now allows 
Federal agencies to use DCA 
administrative offset against States and 
units of general local government, and 
excepts Federal departments and 
agencies from administrative offset. 

Before the enactment of the DCIA, 
FEMA provided procedures by which 
FEMA would exercise common law 
offsets against these entities. 

Section 11.48, Interest, Penalty and 
Administrative Charges 

The DCIA, by changing the definition 
of “persons” subject to interest, penalty 
and administrative costs of collection 
under 31 U.S.C. 3717, now allows 
Federal agencies to assess such charges 
against States and units of general local 
government. Previously, FHvIA had 
assessed interest against these entities 
only under principles of common law. 
At common law, any creditor could 
charge interest against debtors who were 
tardy in making payments of debts. In 
United States v. Texas, 507 U.S. 529 
(1993), the Supreme Court approved a 
Federal department’s charging a State 
interest on a past-due debt. However, 
principles of common law did not 
permit creditors, or Federal agencies, to 
assess penalties and administrative 
costs of collection against delinquent 
debtors. FEMA’s prior rule, § 11.48(c), 
excluded States and units of local 
government from penalty or 
administrative charge assessments. 
Sections 11.48(b), 11.48(d) and 11.48(e) 
now allow FEMA to assess interest, 
penalties and administrative charges 
against these entities under the 
provisions of 31 U.S.C. 3717. 

Section 11.48(a) contains a definition 
of “delinquent debt” to be used in all 
FEMA’s debt collection regulations 
(§ 11.30-11.65). A debt becomes 
delinquent when it is not paid for by the 
due date or if a debtor has entered into 
a payment plan and fails to make a 
payment when due under the plan. 

Waiver of Interest and Penalties 

Section 11.48(f)(5) now provides that 
the FEMA Agency Collections Officer 
(ACO) or the ACO’s designee may waive 
assessment of interest where such 
assessment would be against equity and 
good conscience and not in the best 
interests of the United States. The 
section gives two situations where such 
waiver may be granted. Under 
§ 11.34(a)(1) FEMA’s Chief Financial 
Officer also serves as FEMA’s Agency 
Collections Officer. 

Penalty Charges 

FEMA is changing its method of 
calculating penalty charges in 
§ 11.48(d). Previously, FEMA deemed a 
debt to be delinquent if the debtor did 
not pay the debt in full within 30 days 
after FEMA first notified the debtor that 
the debt was due. Since the Debt 
Collection Act of 1982, 31 U.S.C. 
3717(e)(2), assesses penalty charges 

where a debt is 90 days past due, FEMA 
did not begin charging penalty charges 
until the 120th day after notification 
with accrual starting with the 31st day 
after notification. 

Under revised § 11.48(d), debtors will 
not be liable for penalty charges so long 
as they pay their debts in full within 90 
days after the date that FEMA first sent 
notice that this Agency would assess 
penalty. See 31 U.S.C. 3717(e)(2). The 
penalty accrual period will start with 
the date of notification rather than 30 
days after the date of the notification 
letter. Penalty will accrue also on 
impaid interest as it accumulates and on 
administrative charges from the date 
that the Federal Government incurred 
them. 

Under the new § 11.48(f)(5), if FEMA 
were to delay unduly in rendering an 
administrative review decision, then the 
ACO may waive assessment of penalty 
during the period of unreasonable delay. 

Revised § 11.48(f)(l)(iv) grants FEMA 
authority to waive impositions of 
interest in accordance with standards 
set out in the Federal Claims Collection 
Standards (FCCS) at 4 CFR 102.13(c) 
and FEMA’s debt collection regulations 
relating waiver, termination and 
suspension of debts at §§ 11.50 and 
11.51. FEMA is eliminating as grounds 
for waiver of interest and penalty the 
debtor’s having a valid dispute with 
FEMA on issues involved in the debt. 

In the non-applicability of interest, 
penalty and administrative charges 
subsection (§ 11.48(g)), FEMA provides 
that only Federal agencies are exempt 
from these charges. As previously 
mentioned, with the passage of the 
DCIA, States and units of general local 
government no longer are exempt from 
assessment of such charges under the 
Debt Collection Act of 1982 (31 U.S.C. 
3717). 

Where a debtor owes FEMA more 
than one debt and the debtor makes an 
involuntary partial payment the FMS 
states that the payment should be 
applied to the oldest debt first. FEMA 
has revised § 11.48(h) to require that 
such partial payments will be applied to 
the oldest debt first. However, where the 
debtor makes a voluntary payment the 
debtor may choose to which debt the 
payment may be credited. This latter 
rule follows principles of common law. 

FEMA has revised its rule, 
§ 11.48(i)(l), relating to waiver of 
interest, penalty and administrative 
charge waivers as applied to States and 
local governments. If such governments 
can demonstrate to the satisfaction of 
the ACO or a designated deputy that the 
government’s revenues are insufficient 
to enable the government to provide 
essential public services, then FEMA 
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may waive these charges. However, 
FEMA may demand that the requesting 
government provide accounting, 
economic, and demographic data to 
enable the AGO or the deputy to reach 
an informed conclusion as to whether to 
grant the waiver. 

Under revised § 11.48(i) States and 
local governments that request review of 
proposed offsets will be charged 
interest, penalty or administrative 
charges on the amoimts found to be due 
and owing after the completion of the 
administrative review process, just as 
any other debtor would be. Where a 
statute or regulation provides for a 
mandatory review, FEMA must waive 
interest and penalty charges (see the 
Federal Claims Collection Standards, 4 
CFR 102.13(h)). Under § 11.48(j), 
interest and penalty will continue to 
accrue on debts until debtors’ payments 
actually are received at the place of 
payment designated by FEMA. 

Sections 11.61 Through 11.65, Covering 
Tax Refund Offsets 

Since the Department of the Treasury 
has assumed management of the entire 
tax refund offset program in lieu of the 
IRS, FEMA has revised § § 11.61-11.65 
to substitute “Department of the 
Treasury” wherever “Internal Revenue 
Service” or “IRS” previously appeared. 
These sections have been changed so 
that the procedures may be applied 
against any tax refund, whether the 
refund is for customs, alcohol, tobacco 
and firearms, or any other tax collected 
under the aegis of the Department of the 
Treasury. FEMA’s prior regulation only 
covered “income tax refunds” even 
though the Debt Collection Act of 1982 
(31 U.S.C. 3 720A) covered tax refunds 
generally. 

The Debt Collection Act (31 U.S.C. 
3720A(b)(2) requires agencies to grant 
the debtor at least 60 days to present 
evidence that their debt was not past- 
due or legally enforceable. FEMA’s prior 
tax refund offset regulations granted 
debtors 65 days from the mailing of 
notice that F0^ was intending to use 
tax refund offset to collect delinquent 
debt. The additional five days was to 
allow time for the mails. However, to 
make times uniform for debtors to file 
requests for administrative review and 
reviews within the agency throughout 
FEMA’s debt collection regulations, 
§ § 11.30-11.65 set the time in which* 
debtors may make a timely request for 
such reviews at 60 days from the 
mailing of the notice. 

Section 11.61, Referral of Debt for Tax 
Refund Offset 

Based on former IRS regulations, the 
previous § 11.61(a) limited referral of 

delinquent debts for tcix refunds to those 
debts: 

1. that had already been reported to 
consumer reporting agencies (“credit 
bureaus”); 

2. that were not collectable through 
Federal salary, uniformed services pay, 
or Federal Government service 
retirements: or 

3. that were not collectable by using 
administrative offsets under 31 U.S.C. 
3716. 

In this interim final rule FEMA no 
longer eliminates certain debtors from 
the tax refund offset process. FEMA will 
continue aggressive use of credit bureau 
reporting of delinquent debtors, of 
collection by offsets against Federal 
employees, members of the uniformed 
services, and Federal retirees, and of 
administrative offsets, such as TOP. 

Section 11.63, Notice to Debtor Before 
Tax Refund Offset 

Aside from the amendments made to 
all FEMA’s tax refund offset regulations 
described above, this section has been 
amended to refer to “tax refund offsets” 
generically, rather than “income tax 
refund offsets” as previously. 

Under § § 11.63(a)(2)(iv) through 
11.63(b) the FEMA Office of General 
Counsel (OGC) will decide debtors’ 
requests for review within the Agency. 
Previously, the ACO rendered such 
decisions. This is to transfer this 
quasi-adjudicatory function from the 
ACO to OGC, which bears responsibility 
for legal interpretations of FEMA 
regulations. 

Section 11.64, Review Within Federal 
Emergency Management Agency 

Section 11.64 changes to 60 days after 
mailing of the notice the time in which 
the debtor may make a timely request 
for a review within FEMA. However, 
§ 11.64(c) allows FEMA to consider 
requests for review filed after the 60-day 
period. If the request is filed late, FEMA 
will consider the debtor’s arguments 
and evidence but the Federal 
Government will not stay offset while 
preparing a decision. If ^e decision 
results in the debtor owing less 
(possibly zero) than amounts previously 
offset, then FEMA will refund the 
difference to the debtor. 

We amend 11.64 to substitute the 
OGC for the ACO as the office to render 
decisions where debtors request 
administrative reviews. This rule 
transfers an adjudicative function from 
the ACO, whose staff is charged with 
collecting debts, to OGC where the staff 
is concerned with legal interpretations 
and determining equities of situations. 
Procedures for conducting reviews 
within the Agency will be the same as 

those for administrative reviews under 
§ 11.43(d). 

Section 11.65, Stay of Offset 

This section is changed only to 
substitute “Department of the Treasury” 
where IRS had previously been used. 

Administrative Procedure Act 
Determination 

FEMA is publishing this interim final 
rule without opportunity for prior 
public comment under ^e 
Administrative Procedure Act, 5 U.S.C. 
553. FEMA has determined that a 
comment period would be unnecessary, 
impractical, and contrary’ to the public 
interest. This interim final rule does not 
contain any significant, substantive 
changes from the Internal Revenue 
Service regulations and does not change 
how the tax refund offset program 
affects the taxpayer who owes 
delinquent nontax debt. This interim 
rule reflects changes to internal 
procedures under which FEMA as a 
creditor agency will submit delinquent 
debt information to the Department of 
the Treasury in compliance with 
requirements of the Debt Collection 
Improvement Act. 

Procedures affecting debtors remain 
substantially unchanged. The 
procedural changes do not affect the 
rights of the debtor to dispute the nature 
or the amount of the debt or method of 
collection; they reflect changes required 
by merger of the tax refund offset with 
the Treasury Offset Program, or by 
enactment of the Debt Collection 
Improvement Act. Further, the 
procedural changes in this interim final 
rule primarily affect how FEMA will 
participate in the offset program. In 
order to implement the offset programs 
for tax refund payments made after 
January 1,1998, FEMA needs to modify 
and publish its offset regulations. FEMA 
determines that good cause exists and 
that it is in the public interest to issue 
this interim final rule without 
opportunity for prior public comment. 
We invite public comments on the 
interim final rule, which comments will 
be taken into account when the final 
rule is published. 

Regulatory Flexibility Act 

The Director certifies that this interim 
final rule is exempt from the 
requirements of the Regulatory 
Flexibility Act because it makes minor 
and technical amendments mandated by 
statute, 31 U.S.C. 3720A and by 
Department of the Treasury Interim 
Rule. This interim final rule does not 
contain any significant substantive 
changes from FEMA’s present debt 
collection regulations and does not 
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substantially change how FEMA collects 
debts owed the United States that arise 
under FEMA programs. The Regulatory 
Flexibility Act does not apply to this 
interim final rule; no regulatory analysis 
has been prepared. 

Paperwork Reduction Act 

The information collection 
requirements contained in this interim 
final rule have been approved by the 
Office of Management & Budget (OMB) 
under the provisions of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.) and have been assigned OMB 
control number 3067-0122. 

Executive Order 12866, Regulatory 
Planning and Review 

Promulgation of this interim final rule 
is required by statute, 31 U.S.C. 3716 
and 3720A, and is not a significant 
regulatory action within the definition 
of E.0.12866. To the extent possible 
under the statutory requirements of 31 
U.S.C. 3720A this interim final rule 
adheres to the principles of regulation 
set forth in Executive Order 12866. This 
interim final rule was not reviewed by 
the Office of Management and Budget 
under Executive Order 12866. 

Congressional Review of Agency 
Rulemaking 

FEMA has submitted this interim 
final rule to the Congress and to the 

' General Accounting Office under the 
Congressional Review of Agency 
Rulemaking Act, Pub. L. 104-121. This 
interim final rule is not a “major rule” 
within the meaning of that Act. It does 
not result in nor is it likely to result in 
an annual effect on the economy of 
$100,000,000 or more; it will not result 
in a major increase in costs or prices for 
consumers, individual industries. 
Federal, State, or local government 
agencies, or geographic regions; and h 
will not have “significant adverse 
effects” on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises. 

This interim final rule is exempt (1) 
firom the requirements of the Regulatory 
Flexibility Act, as certified previously, 
and (2) from the Paperwork Reduction 
Act. 

This interim final rule is not an 
unfunded Federal mandate within the 
meaning of the Unfunded Mandates 
Reform Act of 1995, Pub. L. 104—4. It 
does not meet the $100,000,000 
threshold of that Act. 

List of Subjects in 44 CFR Part 11 

Administrative practices and 
procedures. Claims, Debts, Offsets, 
Taxes, Refunds. 

Accordingly, §§ 11.43,11.44,11.48, 
and 11.61 tfuough 11.65 of 44 CFR are 
amended as follows: 

1. The authority citation for Part 11 is 
revised to read as follows: 

Authority: 31 U.S.C. 3701 etseq. 

2. Section 11.43 is revised to read as 
follows: 

§ 11.43 Collection by administrative offset 

(a) General. The Agency Collections 
Officer (AGO) or the ACO’s designee 
may collect debts owed to the United 
States by means of offsets against 
monies due from the United States 
under provisions of 31 U.S.C. 3716 and 
the procedures set forth below. Under 
provisions of 31 U.S.C. 3716(h)(1) and 
reciprocal agreements entered into by 
the Secretary of the Treasury and the 
States concerned, the AGO or the ACO’s 
designee may institute administrative 
offsets covered in this section to collect 
debts that are owed to States and which 
arise under programs administered by 
FEMA. The procedures prescribed by 
this section shall not be used if the 
debtor has executed a written agreement 
satisfactory to the AGO or the ACO’s 
designee for the payment of the debt so 
long as the debtor adheres to the 
provisions of the agreement. Before 
using the procedures of this section, the 
AGO or the ACO’s designee shall 
examine the debt to determine whether 
the likelihood of collecting such a debt 
and the best interests of the United 
States justify the use of administrative 
offset. If the debt is over 6 years old but 
is not 10 years old, the AGO or the 
ACO’s designee shall examine the debt 
and decide whether using these 
procedures is cost effective. Further, 
FEMA shall not use administrative 
offset procedures on debts existing for 
more than 10 years after the 
Government’s right to collect the debt 
first accrued unless facts material to the 
Government’s right to collect the debt 
were not known and could not have 
been known by the officials of the 
Government who were charged with 
responsibility to discover and collect 
the debt. FEMA may refer debts to the 
Department of the Treasury for 
Government-wide administrative offset 
under the provisions of 31 U.S.C. 
3716(c) and for offsets against Federal 
tax refunds under provisions of 31 
U.S.C. 3720A. 

(b) Written notice. After the ACO or 
the ACO’s designee has examined the 
debt imder procedures set forth in 
paragraph (a) of this section, FEMA 

shall hand deliver or send by mail a 
notice to the debtor advising the debtor 
of: 

(1) Nature and amount of the debt 
determined by the Agency to be due, 
and of intention to collect by 
administrative offset; 

(2) Rights available under this section; 
(3) Opportunity to inspect and copy 

the records relating to the debt; • 
(4) Opportunity for review within the ‘ 

Agency with respect to the debt; and 
(5) Opportunity to enter into an 

agreement with the ACO with respect to 
the debt. Such agreement may include 
voluntary but nonrevocable withholding 
of monies due from the United States to 
the debtor. 

(c) Review within the Federal 
Emergency Management Agency. The 
debtor may request, within sixty 
calendar days after mailing or hand- 
delivery of the written notice specified 
in paragraph (b) of this section, review 
within the Agency as to the existence or 
amount of the debt or terms of 
repayment. An attorney in the Office of 
General Coimsel, acting as an 
Administrative Review Official (ARO), 
shall conduct the review. The ARO may 
determine that no debt is due, that the 
amount of the debts should be reduced, 
that terms of repayment should be set, 
or that the demanded cunount should be 
paid in full. 

(1) If the debtor has made a timely 
request for a review within the Agency, 
then FEMA shall stay any offsets until 
the ARO has rendered a decision. 
However, interest, penalties and 
administrative charges, as specified in 
§ 11.48, shall continue to accrue during 
the pendency of the review within the 
Agency. If the debtor files a request for 
a review within the Agency after the 60 
days specified above, then FEMA shall 
continue with the offset action. 
However, if the ARO finds that the 
debtor owes less than the amount offset, 
then FEMA will refund the amount 
over-withheld. For purposes of 
determining whether the debtor has 
filed a timely request for administrative 
review, the date of FEMA’s receipt of 
the debtor’s request establishes the time 
of filing. 

(2) The ARO shall transmit the 
decision on the debtor’s request for 
review within the Agency. The ARO 
may contact the debtor directly to 
request additional information and data 
in order to allow the ARO to reach a 
knowledgeable decision. The ARO’s 
decision shall be final insofar as 
FEMA’s administrative processing of the 
debt is concerned. 

(3) FEMA shall use procedures in this 
section to decide debtors’ requests for 
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review within FEMA under the 
provisions of § 11.64(d). 

(d) If the debtor does not execute a 
written agreement, if the debtor does not 
request review within the Agency, or if 
the review within the Agency 
determines that a debt is due, then 
FEMA shall use administrative offset 
against monies payable by the United 
States in accordance with this section 
and appropriate regulations. However, if 
a statute or FEMA agreement either ' 
prohibits or explicitly provides for 
collection through administrative offset 
for the debt or the type of debt involved 
then the provisions of that statute or 
FEMA agreement rather than the 
provisions of this section shall be used 
for such offset. 

(e) If the debtor has a judgment 
against the United States, then notice 
shall be provided to the General 
Accounting Office for offset in 
accordance with 31 U.S.C. 3728. 

(f) In addition to administrative offset 
remedies described above, FEMA may 
use its rights to collect debts by offsets 
conducted imder principles of common 
law.' 

(g) The debtor’s failure to receive 
notice, described in paragraph (b) of this 
section, mailed by FEMA to the debtor’s 
last-known address, shall not impair the 
validity of offsets taken under this 
section. 

(h) If FEMA or any other Federal 
department or agency incurs costs in 
taking offsets to collect delinquent 
debts, then the debtor shall be liable for 
such costs as administrative costs in 
accordance with section 11.48(d). 

§ 11.44 [Removed and reserved] 

3. Section 11.44 is removed and 
reserved. 

4. Section 11.48 is revised read as 
follows: 

§ 11.48 Interest, penalties, and 
administrative charges. 

(a) Definition. In § § 11.30 through 
11.65 of this part, a debt is deemed to 
be delinquent if the debtor has not paid 
the debt by the collection due date and 
if the debtor has not entered into a 
repayment agreement satisfactory to 
FEMA. A debt is also deemed 
delinquent if the debtor has not made 
payment by the date specified in the 
applicable agreement. 

(b) Interest. FEMA’s delinquent 
debtors shall be charged interest on the 
outstanding principal balance due on 
debts owed the United States at the rate 
published by the Secretary of the 
Treasury under provisions of 31 U.S.C. 
3717(a). The interest rate in effect at the 
time that FEMA first mailed or hand 
delivered to the debtor written notice. 

stating that the debt was due and that 
interest would be assessed on the debt, 
shall be the rate applied throughout the 
duration of the debt until the debt is 
paid in full. 

(1) However, if the debtor defaults on 
a debt repayment agreement made with 
the AGO or the ACO’s designee, then 
interest shall accrue at the rate 
published by the Secretary of the 
Treasxiry under the provisions of 31 
U.S.C. 3717(a)(1) that was in effect 
when the debtor defaulted on the 
repayment agreement. Interest shall 
accrue either from the date that FEMA 
first informed the debtor that the 
Agency would assess interest on the 
debt or some subsequent date specified 
in the written notice given by FTEMA to 
the debtor stating that interest would be 
assessed. 

(2) However, where FEMA first sent 
the notice of indebtedness prior to 
October 25,1982, interest shall run from 
the date on or after that date when 
FEMA first sent the debtor a letter 
notifying the debtor that the Agency 
would assess interest. 

(c) Exceptions to interest charges. 
However, no interest, described in 
paragraph (a) of this section, shall be 
charged if; 

(1) The amount due is paid in full 
within 30 days of the mailing of the 
demand. However, the AGO or the 
ACO’s designee, as documented by a 
memorandum in the debt collection file, 
may extend this 30-day period on a 
case-by-case basis for good cause shown 
in accordance with the Federal Claims 
Collection Standards (4 CFR 102.13(g)), 
or 

(2) The applicable statute, regulation 
required by statute, loan agreement or 
contract either prohibits the charging of 
interest or explicitly fixes interest or 
charges, which apply to the debt 
involved. 

(d) Penalty charges. Except in the 
situation described in paragraph (c) of 
this section, the debtor shall be liable 
for a penalty of 6% annually on the 
unpaid principal, interest, and 
administrative charges if the debtor fails 
to pay the debt in full within 90 days 
of the date after the first written notice 
by FEMA that FEMA would assess 
penalty charges. However, if the debtor 
enters into a repayment agreement, 
satisfactory to the AGO or the ACO’s 
designee within the 90-day period, then 
FEMA will not assess penalty so long as 
the debtor adheres to the provisions of 
the agreement. Penalty shall accrue 
starting on and including the day of 
FEMA’s first written notice where 
FEMA mentioned that it would assess 
penalty charges on the debt. Penalty 
will not be assessed against Federal ' 

agencies. Penalty charges shall accrue 
on administrative charges, starting on 
the day that FEMA incurred the 
administrative chaise. However, if the 
debtor pays the debt in full within 90 
days of FEMA’s first notice that the 
Agency would assess penalty charges or 
if the debtor enters into a repayment 
agreement satisfactory to the AGO or the 
ACO’s designee within that time, then 
FEMA will not assess penalty on 
accrued administrative charges. 

(e) Administrative costs for processing 
delinquent debts. Debtors shall pay the 
United States for costs incxirred by the 
Government in collecting the debt in 
accordance with 31 U.S.C. 3717(e)(1). 
Administrative cost calculations will be 
based upon actual costs incurred by 
FEMA or upon analyses establishing an 
average of actual costs incurred by 
FEMA in processing debts in similar 
stages of delinquency. 

(fi Standards for waiver of interest, 
penalties, and administrative charges. 

(1) The AGO or the ACO’s designee 
may waive interest, penalties and 
administrative charges, either in whole 
or in part, if the AGO or the ACO’s 
designee finds that: 

(1) The debtor is financially unable to 
pay: 

(ii) The Agency’s enforcement policy 
will be adequately served if there is a 
waiver in whole or in part; . 

(iii) The debtor has shown good 
cause, satisfactory to the AGO, that the 
claim was not timely paid. If waiver is 
Ranted, the administrative claims file 
shall be adequately documented; or 

(iv) The AGO or the ACO’s designee 
may waive imposition of interest in 
accordance with standards set forth in 4 
CFR 102.13 and § § 11.50 and 11.51 of 
this subpart. 

(2) The ACO, with the concurrence of 
the General Counsel, may waive 
interest, penalties and administrative 
costs based on criteria set forth in 
paragraphs (f)(3) through (f)(5) of this 
section. When such charges are waived, 
the Agency Collections Officer or the 
ACO’s designee shall prepare a 
memorandum for the debt collection file 
stating the reasons for not collecting 
such charges. 

(3) If the costs of collection exceed the 
projected recovery then interest, 
penalties and administrative costs may 
be waived. 

(4) If FEMA determines that the 
debtor is unable to pay, as shown by 
complete and sworn statements as to his 
or her assets and projected income, then 
the ACO or the ACO’s designee may 
waive interest, penalties and 
administrative charges in whole or in 
part. If the principal outstanding 
amount of Ae debt exceeds $5,000, the 
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determination shall be made by the 
ACO. If the principal outstanding 
amount of the debt is $5,000 or less, the 
determination may be made by the DCO, 
the ACO, or a person designated by the 
ACO. 

(5) The ACO or the ACO’s designee 
may waive assessing interest, penalty, 
and administrative charges if such 
assessment would be against equity and 
good conscience or not in the best 
interests of the United States. Examples 
include, but are not limited to: 

(i) FEMA’s imdue delay in rendering 
a decision where the debtor had 
requested an administrative review or 
review within the Agency. Under these 
circumstances, interest and penalty 
would be waived during the period of 
undue delay. 

(ii) The amount of interest is so large, 
in relation to the debtor’s ability to pay 
that assessment of interest would leave 
the debtor perpetually indebted to the 
United States. 

(g) Nonapplicability. The provisions 
of this section do not apply to debts 
owed by Federal agencies. 

(h) Installment collections or partial 
payments. When a debtor pays a debt 
either partially or in installments, the 
payments shall first be applied to 
administrative costs, second to penalty 
charges, third to accrued interest, and 
finally to principal. Partial payments 
shall be deemed to be made when 
received at the FEMA office designated 
to receive the payments. If the debtor 
owes more than one debt, then the ACO 
or the ACO’s designee will apply the 
partial payment to the oldest debt first 
unless the debtor is making a voluntary 
installment payment. Under voluntary 
circumstances, the debtor may designate 
to which debt the payment is to be 
applied. 

(i) Collection of interest, penalties, 
and administrative charges while an 
appeal is pending. If the debtor requests 
administrative review of the existence 
or the amount of the debt, interest, 
penalties, and administrative charges 
may be waived or suspended by the 
ACO or the ACO’s designee under the 
following circumstances: 

(1) If a State or local government 
requests review within the Agency of a 
proposed referral to the Treasury Offset 
Program or an administrative review of - 
a proposed administrative offset, then 
the ACO or the ACO’s designee may 
waive interest, penalty or administrative 
charges if the State or local government 
shows to the satisfaction of the ACO or 
the ACO’s designee that its taxes and 
other revenues would be insufficient to 
allow the State or local government to 
provide essential public services if 
FEMA were to collect interest, penalty, 

administrative charges, or any two or 
more, either in whole or in part. The 
ACO or the ACO’s designee may require 
that the State or local government 
provide FEMA with such economic, 
accounting, financial or demographic 
data as the ACO or the ACO’s designee 
may deem necessary to reach an 
informed decision as to waiver. 

(2) If a debtor notes an appeal or 
requests an administrative review that is 
mandated by law, then FEMA shall not 
assess interest and penalties while the 
appeal is pending from the time that the 
debtor requests an administrative 
review or an appeal until the Agency 
has taken final action on the 
administrative review or the appeal. 

(3) When a debtor notes an appeal or 
requests an administrative review that is 
permissive under statute or regulation, 
then interest, penalties and 
administrative charges may be waived 
if: 

(i) There is no fault or lack of good 
faith on the part of the debtor and if the 
amount of interest, penalties and 
administrative charges is so high in 
relation to affordable installment 
repayments that the debt would never 
be repaid. In determining whether 
interest and penalties should be waived, 
the ACO. the ACO’s designee, or the 
DCO may demand that the debtor 
provide such financial data as he or she 
may determine is necessary to reach an 
informed decision. 

(ii) FEMA unreasonably delays in 
rendering a decision on a debtor’s 
request for an administrative review or 
review within the Agency, then the 
ACO or the ACO’s designee may waive 
assessment of interest, penalty, and 
administrative charge during the period 
of the unreasonable delay. 

(iii) The ACO or the ACO’s designee 
may waive or suspend the collection of 
interest, penalty and administrative 
charges, for good cause shown and if 
such waiver or suspension would serve 
FEMA’s interests. The FEMA official 
making such a waiver shall prepare a 
memorandum describing the 
circumstances and stating the reasons 
for the grant of a waiver or suspension. 

(j) Accrual of interest and penalty. 
Interest and penalty will accrue on 
delinquent raMA debts until FEMA 
receives payment at the address 
designated by the ACO or the ACO’s 
designee. 

5. Sections 11.61 through 11.65 are 
revised to read as follows: 

§ 11.61 Referral of delinquent debts to 
Department of the Treasury for offsets 
against tax refunds. 

(a) FEMA may refer delinquent debts 
to the Department of the Treasury for 

offset against tax refunds in accordance 
with 31 U.S.C. 3720A and that 
Department’s implementing regulations. 

(o) FEMA will provide information to 
the Department of the Treasury within 
time limits prescribed by the Secretary 
of the Treasury or his or her designee 
and in accordance with agreements 
entered into between FEMA and the 
Department of the Treasury and its 
constituent agencies. 

(1) Information submitted to the 
Department of the Treasury shall 
include a description of: 

(1) The size and age of FEMA’s 
inventory of delinquent debts; and 

(ii) The prior collection efforts that 
the inventory reflects; and 

(2) In accordance with time limits and 
record transmission requirements 
established by the Department of the 
Treasury or its constituent agencies, 
FEMA may submit magnetic media 
containing information on debtors being 
referred to that Department for tax 
refund offset. FEMA may use the 
electronic data transmissions facilities 
of other federal agencies in transmitting 
data on debtors or for referral of debts 
to the Department of the Treasury. 

(c) FEMA shall establish a collect-call 
or toll-free telephone number that the 
Department of the Treasury or its 
constituent agencies will furnish to 
debtors whose refunds have been offset 
to obtain information from FEMA 
concerning the offsets taken. 

(d) Tax refund offset procedures 
described in §§ 11.61 through 11.64 
shall apply to debts owed to the United 
States that are past-due and legally 
enforceable, and 

(1) Except in the case of a judgment 
debt, the debt has been delinquent for 
at least three months but has not been 
delinquent for more than ten years at 
the time the offset is made; and 

(2) Where FEMA has given the debtor 
at least 60 days from the date of mailing 
of the notification (described in § 11.63 
of this part) to request a review within 
FEMA and to present evidence that all 
or part of the debt is not past-due or 
legally enforceable. If the debtor has 
requested a review and presented 
evidence, then FEMA has considered 
the debtor’s evidence and reasons and 
has determined that all or a part of the 
debt is past-due and legally enforceable; 
and 

(3) With respect to which FEMA has 
notified or has made a reasonable 
attempt to notify the debtor that the debt 
is past-due and, unless repaid within 60 
days of the mailing of the notification 
the debt will be referred to the 
Department of the Treasury for offset 
against any overpayment of tax; and 

(4) Is at least $25.00; and 
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(5) Meets all other requirements of 31 
U.S.C. 3720A and the Department of the 
Treasury regulations relating to the 
eligibility of a debt for tax refund offset 
have been satisfied. 

§ 11.62 Administrative charges incurred in 
referrais for tax refund offset. 

In accordance with § 11.48(e), all 
administrative costs incurred in 
connection with the referral of the debts 
to the Department of the Treasury for 
collection by tax refund offset shall be 
added to the amount owed by the 
debtor. Such costs will include, but not 
be limited to, a pro-rata share of total 
costs of taking offsets incurred by the 
Department of the Treasury in 
accordance with agreements executed 
by FEMA, the Department of the 
Treasury and the Department’s 
constituent agencies. 

§ 11.63 Notice to debtor before tax refund 
offset 

(a) FEMA will refer a debt to the 
Department of the Treasury for tax 
refund offset only after FEMA; 

(1) Makes a determination that the 
debt is owed to the Unitdd States; 

(2) Sends the debtor a notice of 
FEMA’s intent to use Department of the 
Treasury tax refund offset that provides 
the debtor with items of information 
described in paragraphs (a)(2) (i) 
through (vii) as follows: 

(i) Debtor owes FEMA an amount due; 
and 

(ii) The debt is past due; and 
(iii) Unless the debt is repaid within 

60 days of the date of FEMA’s mailing 
the notice of intent described above, 
FEMA intends to collect the debt by 
requesting the Department of the 
Treasury to take offset to reduce the 
debtor’s federal tax refund by the 
amount of the principal amount of the 
debt and all accumulated interest, 
penalty, and other charges; and 

(iv) Debtor has an opportunity to 
present arguments and evidence within 
60 days of mailing of the notice of intent 
that all or a part of the debt is not due. 
A debtor requesting a review within the 
Agency shall send these arguments to 
the FEMA office that sent Ae notice of 
intent under § 11.63(a)(2); and 

(v) Debtor has had an opportunity to 
arrange to inspect and copy records 
relating to the debt by mailing a request 
to the FEMA office sending the notice 
of intent under § 11.63(a)(2); and 

(vi) If no reply is received from the 
debtor within 60 days of mailing of the 
notice, FEMA may refer the debt to the 
U.S. Department of the Treasury after 
reviewing the file and determining that 
the debt is due; and 

(vii) Debtor may negotiate a 
repayment agreement, satisfactory to 
FEMA, for the repayment of the debt. 

(b) If the debtor has presented 
evidence and arguments as described in 
subsection (a)(2)(iv) FEMA will refer the 
debt to the Department of the Treasury 
only after the FEMA Office of General 
Counsel has rendered a decision under 
provisions of §§11.64 and 11.65 of this 
subpart concerning the debtor’s 
arguments and evidence, if any, and has 
determined that the debt is due either in 
whole or in part. If the debtor has 
submitted evidence in accordance with 
paragraph (a)(2)(iv)(g) of this section, 
the FEMA Office of General Coimsel 
shall notify the debtor of the Agency’s 
final determination. 

(c) If the debtor has questions 
concerning the debt or procedures being 
used, the debtor may contact FEMA at 
an address and telephone number 
provided in the notice of intent under 
§ 11.63(a)(2). 

§ 11.64 Review within Federai Emergency 
Management Agency. 

(a) Notification by debtor. A debtor 
receiving notice of intent under 
§ 11.63(a)(2) has the right to present 
evidence and arguments within 60 days 
of mailing of the notice of intent that all 
of the debt is not past-due or not legally 
enforceable. To exercise this right, the 
debtor must; 

(1) Send a written request for review 
of evidence to the FEMA office sending 
the notice of intent; and 

(2) State in the request the amount 
disputed and the reasons why the 
debtor believes that the debt is not past- 
due or is not legally enforceable; and 

(3) Include in the request any 
documents that the debtor wishes to be 
considered, or state that additional 

information will be submitted within 
the remainder of the 60-day period. 
FEMA is not obligated to consider any 
of debtor’s evidence received after the 
60-day period, except as specified in 
paragraph (c) of this section. 

(b) Submission of evidence. The 
debtor may submit evidence that all or 
part of the debt is not past due or legally 
enforceable along with the notification 
required by paragraph (a) of this section. 
Debtor’s failure to submit the 
notification and evidence within the 60- 
day period may result in FEMA’s 
referral of the debt to the Department of 
the Treasury with only a review by the 
AGO or the ACO’s designee that FEMA’s 
records show that the debt is actually 
due FEMA. 

(c) Late filed requests for review 
within FEMA. If the debtor submits a 
request for review after the 60-day time 
limit in paragraph (a) of this section, 
FEMA shall render a decision as 
described in paragraph (d) of this 
section, but I^MA shall not stay offset 
action as described in § 11.65. However, 
if FEMA, after the review of the debtor’s 
evidence and arguments, determines 
that the debtor owes less than the 
amounts that FEMA has taken through 
offset, then FEMA shall refund any 
difference between any amounts offset 
and amounts that the review within the 
Agency determines is actually owed. 

(d) Review of the evidence. FEMA will 
review the debtor’s arguments and 
evidence in accordance with procedures 
set forth in § 11.43(c). 

§11.65 Stay of tax refund offset action. 

If the debtor notifies FEMA that the 
debtor is exercising rights described in 
§ 11.64 and submits evidence within 
time limits specified in § 11.64, any 
notice to the Department of the Treasury 
concerning tax refund offset will be 
stayed imtil the issuance of a written 
decision that sustains, amends, or ends 
collection action resulting from FEMA’s 
original debt colleclion decision. 

Dated: December 31,1997. 

James L. Witt, 

Director. 
(FR Doc. 98-310 Filed 1-7-98; 8:45 am) 

BILUNG COO€ STIS-ei-P 
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contains notices to the public of the proposed 
issuartce of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule meiking prior to the adoption of the final 
rules. 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14CFRPart 39 

pocket No. 95-NM-27a-AD] 

RIN 2120-AA64 

Airworthiness Directives; Airbus Model 
A300, A310, and A300-600 Series 
Airplanes 

AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain Airbus Model A300, A310, and 
A300-600 series airplanes. This 
proposal would require inspections to 
detect defects of the flanges of the bleed 
air ducts of the auxiliary power unit 
(APU), and to measure the material 
thickness of the flanges; and repair, 
replacement of the duct with a new or 
serviceable duct, or operation of the 
airplane with the bleed air system of the 
APU inoperative, if necessary. For 
certain airplanes, the proposal also 
would require an inspection to detect 
cracks of the flanges, and follow-on 
actions. This proposal is prompted by 
issuance of mandatory continued 
airworthiness information by a foreign 
civil airworthiness authority. The 
actions specified by the proposed AD 
are intended to prevent rupturing and 
cracking of the flanges of die bleed air 
ducts, which could damage the elevator 
control system and consequently reduce 
the controllability of the airplane. 
DATES: Comments must be received by 
February 9,1998. 
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-114, 
Attention: Rules Docket No. 95-NM- 
278-AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 

location between 9:00 a.m. and 3:00 
p.m., Monday through Friday, except 
Federal holidays. 

The service information referenced in 
the proposed rule may be obtained from 
Airbus Industrie, 1 Rond Point Maurice 
Bellonte, 31707 Blagnac Cedex, France. 
This information may be examined at 
the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., 
Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 

International Branch, ANM-116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055^056; telephone (425) 227-2110; 
fax (425) 227-1149. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Commimications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summeurizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 95-NM-278-AD.” The 
postcard will be date stamped and 
returned to the commenter. 

Availability of NPRMs 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-114, Attention: Rules Docket No. 

95-NM-278-AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055—4056. 

Discussion 

The Direction Generale de I’Aviation 
Civile (DGAC), which is the 
airworthiness authority for France, 
notified the FAA that an xmsafe 
condition may exist on certain Airbus 
Model A300, A310, and A300-600 
series airplanes. The DGAC advises that 
it received a report indicating that the 
flightcrew noticed that greater force 
than usual was needed to actuate the 
elevator control system during takeoff of 
the airplane. Following the flight, an 
inspection of the elevator control 
linkages was performed. Results of that 
inspection revealed that the aft detent 
bellcrank mechanism was partially 
jammed with a piece of material from 
the bleed air duct of the auxihary power 
unit (APU). Subsequent investigation 
revealed that one of the flanges of the 
bleed air duct of the APU had ruptured, 
emd the adjacent duct was cracked. This 
occurrence has been attributed to the 
fact that the flange was manufactured 
with a material thickness that is outside 
appropriate tolerances. 

If the material thickness of the flanges 
is outside appropriate tolerances, 
cracking of the flanges could occiur. This 
condition could lead to rupture of the 
duct, and pieces of debris from the 
ruptured duct could affect the elevator 
control system. This condition, if not 
corrected, could result in reduced 
controllability of the airplane. 

Explanation of Relevant Service 
Information 

Airbus has issued All Operator Telex 
(AOT) 36-02, dated August 23,1995, 
which references the following Airbus 
service bulletins: A300-36-0033 (for 
Model A300 series airplanes), A300-36- 
6024 (for Model A300-600 series 
airplanes), and A310-36-2032 (for 
Model A310 series airplanes), all dated 
October 17,1994. These service 
bulletins describe procedures for 
inspections to detect defects (recesses, 
sharp edges, or scratches) of the inner 
and outer surfaces of all flanges of the 
bleed air ducts of the APU between 
frames 83 and 93 (for Model A300 series 
airplanes) or frames 85 and 93 (for 
Model A310 and A300-600 series 
airplanes), and to measure the material 
thickness of the flanges with an 
appropriate gauge; and repair of defects. 
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For airplanes on which the material 
thickness of the flanges is within 
specified limits, the service bulletins 
describe procedures for an inspection 
using a magnifying glass to detect cracks 
of the inner and outer surfaces of the 
flanges; and, if cracks are found, 
replacement of the duct with a new or 
serviceable duct, at the time specified in 
the applicable service bulletin, or 
operation of the airplane with the bleed 
air system of the APU inoperative. 

For airplanes on which the material 
thickness of the flanges is outside 
specified limits, the service bulletins 
recommend immediate replacement of 
the duct with a new or serviceable duct, 
or operation of the airplane with the 
bleed air system of the APU inoperative. 

The DGAC classified these service 
bulletins and the AOT as mandatory 
and issued French airworthiness 
directive 95-182-184(6), dated 
September 27,1995, in order to assure 
the continued airworthiness of these 
airplanes in France. 

FAA’s Conclusions 

These airplane models are 
manufactured in France and are type 
certificated for operation in the United 
States under the provisions of section 
21.29 of the Federal Aviation 
Regulations (14 CFR 21.29) and the 
applicable bilateral airworthiness 
agreement. Pursuant to this bilateral 
airworthiness agreement, the DGAC has 
kept the FAA informed of the situation 
described above. The FAA has 
examined the findings of the DGAC, 
reviewed all available information, and 
determined that AD action is necessary 
for products of this type design that are 
certificated for operation in the United 
States. 

Explanation of Requirements of 
Proposed Rule 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design, the proposed AD would 
require inspections to detect defects of 
the flanges of the bleed air ducts of the 
APU, and to measure the material 
thickness of the flanges; and repair, 
replacement of the duct with a new or 
serviceable duct, or operation of the 
airplane with the bleed air system of the 
APU inoperative, if necessary. For 
certain airplanes, the proposal also 
would require an inspection to detect 
cracks of the flanges, and follow-on 
actions. These actions would be 
required to be accomplished in 
accordance with the service bulletins 
described previously, except as 
described in the following paragraph. 

Difierences Between Proposed AD and 
Service Bulletins 

Operators should note that, unlike the 
procedures described in the referenced 
service bulletins, this proposed AD 
would not permit further flight if 
cracking is detected in the flanges. The 
FAA has determined that, due to the 
safety implications and consequences 
associated with such cracking, all ducts 
that are found to be cracked must be 
replaced prior to further flight, or the 
airplane must be operated with the 
bleed air system of the APU inoperative. 

Cost Impact 

The FAA estimates that 84 airplanes 
of U.S. registry would be affected by this 
proposed AD, that it would take 
approximately 9 work hours per 
airplane to accomplish the proposed 
actions, and that the average labor rate 
is $60 per work hour. Based on these 
figures, the cost impact of the proposed 
AD on U.S. operators is estimated to be 
$45,360, or $540 per airplane. 

The cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if 
this AD were not adopted. 

Regulatory Impact 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
prepeu-ation of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Safety. 

The Proposed Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows; 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: , 
Airbus: Docket 95-NM-278-AD. 

Applicability: Model A300, A310, and 
A300^00 series airplanes on which Airbus 
Modification 11308 has not been 
accomplished during manufachue; 
certificated in any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
otherwise modified, altered, or repaired in 
the area subject to the requirements of this 
AD. For airplanes that have been otherwise 
modified, altered, or repaired so that the 
performance of the requirements of this AD 
is affected, the owner/operator must request 
approval for an alternative method of 
compliance in accordance with paragraph (b) 
of this AD. The request should include an 
assessment of the effect of the modification, 
alteration, or repair on the unsafe condition 
addressed by this AD; and, if the unsafe 
condition has not been eliminated, the 
request should include specific proposed 
actions to address it. 

Compliance: Required as indicated, imless 
accomplished previously. 

To prevent rupturing and cracking of the 
flanges of the bleed aif ducts of the auxiliary 
power unit (APU), and cracking of the 
adjacent duct, which could damage the 
elevator control system and consequently 
reduce the controllability of the airplane; 
accomplish the following: 

(a) Prior to the accumulation of 5,000 total 
flight cycles, or within 500 flight cycles after 
the effective date of this AD, whichever 
occurs later: Perform a visual inspection to 
detect defects (recesses, sharp edges, or 
scratches) of the inner and outer surfaces of 
all flanges of the bleed air ducts of the APU 
between fiames 83 and 93 (for Model A300 
series airplanes) or between fiames 85 and 93 
(for Model A310 and A300-600 series 
airplanes), as applicable; and measure the 
material thickness of the flanges; in 
accordance with Airbus Service Bulletin 
A300-36-0033 (for Model A300 series 
airplanes), A300-36-6024 (for Model A300- 
600 series airplanes), or A310-36-2032 (for 
Model A310 series airplanes), all dated 
October 17,1994; as applicable. If any defect 
is found, prior to further flight, repair the 
defect in accordance with the applicable 
service bulletin. 
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(1) If the material thickness of the flanges 
is within the limits [Area 1: greater than or 
equal to 0.56 mm (0.022 inch); Area 2: greater 
than or equal to 0.48 mm (0.019 inch)] 
specified in Airbus Service Bulletin A300- 
36-0033 (for Model A300 series airplanes), 
A300-36-6024 (for Model A300-600 series 
airplanes), or A310-36-2032 (for Model 
A310 series airplanes), all dated October 17, 
1994; as applicable: Flior to further flight, 
perform an inspection using a magnifying 
glass or appropriate gauge to detect cracks of 
the inner and outer surfaces of the flanges, 
in accordance with the applicable service 
bulletin. 

(1) If no crack is found, and the material 
thickness of all flanges is within the limits 
[Area 1; greater than or equal to 0.9 nun 
(0.035 inch)] specified in the applicable 
service bulletin: No further action is required 
by this AD. 

(ii) If no crack is found, and the material 
thickness of any flange is outside the limits 
[Area 1: less than 0.9 mm (0.035 inch)] 
specifled in the applicable service bulletin: 

Repeat the inspection required by 
paragraph (a) of this AD at the time specifled 
in the applicable service bulletin. 

(iii) If any crack is found: Prior to further 
flight, accomplish either paragraph 
(a)(l)(iii)(A) or (a)(l)(iii)(B) of this AD. 

(A) Replace the duct with a new or 
serviceable duct in accordance with the 
applicable service bulletin. Or 

(B) Operate the airplane with the bleed air 
system of the APU inoperative, in accordance 
with the provisions and limitations specifled 
in the operator’s FAA-approved Master 
Minimum Equipment List (MMEL). 

(2) If the material thickness of any flange 
is outside the limits [Area 1: less than 0.56 
mm (0.022 inch); Area 2: less than 0.48 mm 
(0.019 inch)] specifled in Airbus Service 
Bulletin A300-36-0033 (for Model A300 
series airplanes), A306-36-6024 (for Model 
A300-600 series airplanes), and A310-36- 
2032 (for Model A310 series airplanes), all 
dated October 17,1994; as applicable: Prior 
to further flight, accomplish either paragraph 
(a)(l)(iii)(A) or (a)(l)(iii)(B) of this AD. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
International Branch, ANM-116, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, International Branch, 
ANM-116. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained fl'om the International Branch, 
ANM-116. 

(c) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

Note 3: The subject of this AD is addressed 
in French airworthiness directive 95-182- 
184(B), dated September 27,1995. 

Issued in Renton, Washington, on January 
2,1998. 
Darrell M. Pederson, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 98-477 Filed 1-7-98; 8:45 am] 
BILUNQ CODE 4S10-13-P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 97-NM-72-nAD] 

RIN 2120-AA64 

Airworthiness Directives; 
Turbopropelier-Powered McDonneil 
Douglas Model DC-3 and DC-3C 
Series Airpianes 

AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain McDonnell Douglas Model DC- 
3 and DC-3C series airplanes. This 
proposal would require revising the 
Airplane Flight Manual (AFM) to 
modify the limitation that prohibits 
positioning the power levers below the 
flight idle stop during flight, and to 
provide a statement of the consequences 
of positioning the power levers below 
the flight idle stop during flight. This 
proposal is prompted by incidents and 
accidents involving airplanes equipped 
with turboprop engines in which the 
ground propeller teta range was used 
improperly during flight. The actions 
specified by the proposed AD are 
intended to prevent loss of airplane 
controllability, or engine overspeed and 
consequent loss of engine power caused 
by the power levers being positioned 
below the flight idle stop while the 
airplane is in flight. 
DATES: Comments must be received by 
February 9,1998. 
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103, 
Attention: Rules Docket No. 97-NM- 
72-AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9:00 a.m. and 3:00 
p.m., Monday through Friday, except 
Federal holidays. 
FOR FURTHER INFORMATION CONTACT: 

Frank Hoerman, Aerospace Engineer, 
Flight Test Branch, ANM-160L, FAA, 

Los Angeles Aircraft Certification 
Office, 3960 Paramount Boulevard, 
Lakewood, California 90712; telephone 
(562) 527-5371; fax (562) 625-5210. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Commimications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Do(^et. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 97-NM-72-AD.’’ The 
postcard will be date stamped and 
returned to the commenter. 

Availability of NPRMs 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-103, Attention: Rules Docket No. 
97-NM-72-AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056, 

Discussion 

In recent years, the FAA has received 
reports of 14 incidents and/or accidents 
involving intentional or inadvertent 
operation of the propellers in the 
ground beta range during flight on 
airplanes equipped with turboprop 
engines. (For the purposes of this 
proposal, beta is defined as the range of 
propeller operation intended for use 
during taxi, groxmd idle, or reverse 
operations as controlled by the power 
lever settings aft of the flight idle stop.) 

Five of the fourteen in-flight beta 
occurrences were classified as 
accidents. In each of these five cases, 
operation of the propellers in the beta 
range occurred during flight. Operation 



Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Proposed Rules 1073 

of the propellers in the beta range 
during flight, if.not prevented, could 
result in loss of airplane controllability, 
or engine overspeed with consequent 
loss of engine power. 

Communication between the FAA and 
the public during a meeting held on 
June 11-12,1996, in Seattle, 
Washington, revealed a lack of 
consistency of the information on in¬ 
flight beta operation contained in the 
FAA-approved Airplane Flight Manual 
(AFM) for airplanes that are not 
certificated for in-flight operation with 
the power levers below the flight idle 
stop. (Airplanes that are certificated for 
this type of operation are not affected by 
the above-referenced conditions.) 

FAA’s Determinations 

The FAA has examined the 
circumstances and reviewed all 
available information related to the 
incidents and accidents described 
previously. The FAA finds that the 
Limitations Section of the AFM’s for 
certain airplanes must be revised to 
prohibit positioning the power levers 
below the flight idle stop while the 
airplane is in flight, and to provide a 
statement of the consequences of 
positioning the power levers below the 
flight idle stop. The FAA has 
determined that the affected airplanes 
include those that are equipped with 
turboprop engines and that are not 
certificated for in-flight operation with 
the power levers below the flight idle 
stop. Since turbopropeller-powered 
McDonnell Douglas Model DC-3 and 
DC-3C series airplanes meet these 
criteria, the FAA finds that the AFM for 
these airplanes must be revised to 
include &e limitation and statement of 
conseq^uences described previously. 

Additionally, the FAA notes that for 
certain airplanes on which Rolls-Royce 
Dart 510 engines are installed, the 
operations manual refers to “ground 
fine pitch” as well as “operations below 
the flight idle stop.” Therefore, the FAA 
has included a reference to “ground fine 
pitch” in paragraph (a) of this proposed 
AD. 

Explanation of the Requirements of the 
Proposed AD 

Since an unsafe condition has been 
identified that is likely to exist or 
develop in other turbopropeller- 
powered McDonnell Douglas Model 
DC-3 and DC-3C series airplanes of the 
same type design, the proposed AD 
would require revising the Limitations 
Section of the AFM to modify the 
limitation that prohibits the positioning 
of the power levers below the flight idle 
stop while the airplane is in flight, and 
to add a statement of the consequences 

of positioning the power levers below 
the flight idle stop while the airplane is 
in flight. 

Interim Action 

This is considered interim action 
until final action is identified, at which 
time the FAA may consider further 
rulemaking. 

Cost Impact 

There are approximately 21 
turbopropeller-powered McDormell 
Douglas Model DC3 and DC-3C series 
airplanes of the affected design in the 
worldwide fleet. The FAA estimates that 
5 airplanes of U.S. registry would be 
affected by this proposed AD, that it 
would take approximately 1 work hour 
per airplane to accomplish the proposed 
actions, and that the average labor rate 
is $60 per work hour. Based on these 
figures, the cost impact of the proposed 
AD on U.S. operators is estimated to be 
$300, or $60 per airplane. 

The cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished emy of 
the proposed requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if 
this AD were not adopted. 

Regulatory Impact 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Safety. 

The Proposed Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as'follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

McDonnell Douglas: Docket 97-NM-72-AD. 
Applicability: All turbopropeller-powered 

McDonnell Douglas Model DC-3 and DC-3C 
series airplanes, certificated in any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (c) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this .AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent loss of airplane controllability, 
or engine overspeed and consequent loss of 
engine power caused by the power levers 
being positioned below the flight idle stop 
while the airplane is in flight, accomplish the 
following: 

(a) For turbopropeller-pxjwered McDonnell 
Douglas Model DC-3 and DC-3C series 
airplanes on which Rolls-Royce Dart 510 
engines are installed: Within 30 days after 
the effective date of this AD, revise the 
Limitations Section of the FAA-approved 
Airplane Flight Manual (AFM) to include the 
following statements. This action may be 
accomplished by inserting a copy of this AD 
into the AFM. 

Positioning of power levers below the 
flight idle stop (i.e., includinggrouhd fine 
pitch) while die airplane is in flight is 
prohibited. Such positioning may lead to loss 
of airplane control or may result in an 
overspeed condition and consequent loss of 
engine power. 

(b) For turbopropeller-powered McDonnell 
Douglas Model DC-3 and DC-3C series 
airplanes other than those identified in 
paragraph (a) of this AD: Within 30 days after 
the effective date of this AD, revise the 
Limitations Section of the FAA-approved 
Airplane Flight Manual (AFM) to include the 
following statements. This action may be 
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accomplished by inserting a copy of this AD 
into the AFM. 

Positioning of power levers below the 
flight idle stop while the airplane is in flight 
is prohibited. Such positioning may lead to 
loss of airplane control or may result in an 
overspeed condition and consequent loss of 
engine power. 

(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Los 
Angeles Aircraft Certification Office (AGO), 
FAA, Transport Airplane Directorate. 

Operators shall submit their requests 
through an appropriate FAA Principal 
Operations Inspector, who may add 
comments and then send it to the Manager, 
Los Angeles ACO. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Los Angeles ACO. 

(d) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21,199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

Issued in Renton, Washington, on January 
2,1998. 
Darrell M. Pederson, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
(FR Doc. 98-476 Filed 1-7-98; 8:45 am] 
BILLING CODE 4910-13-P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

pocket No. 97-NM-141-AD] 

RIN 2120-AA64 

Airworthiness Directives; British 
Aerospace (Jetstream) Model 4101 
Airplanes 

agency: Federal Aviation 
Administration, DOT. 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain British Aerospace (Jetstream) 
Model 4101 airplanes. This proposal 
would require repetitive detailed visual 
inspections to detect cracking or other 
damage of certain diaphragm support 
structures of the forward equipment 
compartment; and repair, if necessary. 
This proposal is prompted by issuance 
of mandatory continuing airworthiness 
information by a foreign civil 
airworthiness authority. The actions 
specified by the proposed AD are 
intended to detect and correct failure of 

the two diaphragms that support the 
upper structure of the forward 
equipment compartment, which could 
accelerate fatigue damage in adjacent 
structure and result in reduced 
structural integrity of the airframe. 
DATES: Comments must be received by 
February 9,1998. 
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-114, 
Attention: Rules Docket No. 97-NM- 
141-AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9:00 a.m. and 3:00 
p.m., Monday through Friday, except 
Federal holidays. 

The service information referenced in 
the proposed rule may be obtained from 
AI(R) American Support, Iiic., 13850 
Mclearen Road, Herndon, Virginia 
20171. This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington. 
FOR FURTHER INFORMATION CONTACT: 

International Branch, ANM-116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055-4056: telephone (425)227-2110; 
fax (425) 227-1149. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 

Docket Number 97-NM-141-AD.’’ The 
postcard will be date stamped and 
retiimed to the commenter. 

Availability of NPRMs 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-114, Attention: Rules Docket No. 
97-NM-141-AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055—4056. 

Discussion 

The Civil Aviation Authority 
(CAA),which is the airworthiness 
authority for the United Kingdom, 
notified the FAA that an unsafe 
condition may exist on certain British 
Aerospace (Jetstream) Model 4101 
airplanes. The CAA advises that, during 
fatigue testing, cracks were found in the 
two diaphragms that support the upper 
structure of the forward equipment 
compartment. This condition, if not 
detected and corrected in a timely 
manner, could accelerate fatigue damage 
in adjacent structure and result in 
reduced structural integrity of the 
airframe. 

Explanation of Relevant Service 
Information 

The manufacturer has issued 
Jetstream Alert Service Bulletin J41- 
A53-023, dated December 2,1996, 
which describes procedures for 
repetitive detailed visual inspections to 
detect cracking, or other deunage of 
certain diaphragms that support the 
upper structure of the forward 
equipment compartment; and repair, if 
necessary. The CAA classified this alert 
service bulletin as mandatory and 
issued British airworthiness directive 
007-12-96, in order to assure the 
continued airworthiness of these 
airplanes in the United Kingdom. 

FAA’s Conclusions 

This airplane model is manufactured 
in the United Kingdom and is type 
certificated for operation in the United 
States imder the provisions of section 
21.29 of the Federal Aviation 
Regulations (14 CFR 21.29) and the 
applicable bilateral airworthiness 
agreement. Pursuant to this bilateral 
airworthiness agreement, the CAA has 
kept the FAA informed of the situation 
described above. The FAA has • 
examined the findings of the CAA, 
reviewed all available information, and 
determined that AD action is necessary 
for products of this type design that are 
certificated for operation in the United 
States. 
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Explanation of Requirements of 
Proposed Rule 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, the proposed AD would require 
accomplishment of the actions specified* 
in the alert service bulletin described 
previously, except as discussed below. 

Differences Between Proposed Rule and 
Service Bulletin 

Operators should note that, unlike the 
procedures described in Jetstream Alert 
Service Bulletin I41-A53-023, dated 
December 2,1996, this proposed AD 
would not permit further flight if cracks 
are detected in certain diaphragms that 
support the upper structure of the 
forward equipment compartment. The 
FAA has determined that, because of the 
safety implications and consequences 
associated with such cracking, any 
subject diaphragm that is found to be 
cracked must be repaired or modified 
prior to further flight. 

Operators should also note that, 
although the alert service bulletin 
specifies that the manufacturer may be 
contacted for disposition of certain 
repair conditions, this proposal would 
require the repair of those conditions to 
be accomplished in accordance with a 
method approved by the FAA. 

The proposed AD also would differ 
from the alert service bulletin in that it 
would continue to require repetitive 
inspections after a repair to cracked or 
damaged diaphragms is accomplished. 
The alert service bulletin considers the 
accomplishment of the repair as 
terminating action for the repetitive 
inspections. The FAA requires further 
evidence that the repair will be effective 
in preventing further cracking or 
damage. 

Interim Action 

This is considered to be interim 
action until final action is identified, at 
which time.the FAA may consider 
further rulemaking. , 

Cost Impact 

The FAA estimates that 55 airplanes 
of U.S. registry would be affected by this 
proposed AD, that it would take 
approximately 1 work hour per airplane 
to accomplish the proposed inspection, 
and that the average labor rate is $60 per 
work hour^ Based on these figures, the 
cost impact of the proposed AD on U.S. 
operators is estimated to be $3,300, or 
$60 per airplane, per inspection cycle. 

The cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements of this AD 

action, and that no operator would 
accomplish those actions in the future if 
this AD were not adopted. 

Regulatory Impact 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a ‘‘significant regulatory action” 
under Executive Order 12866; (2) is not 
a ‘‘significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Safety. ^ 

The Proposed Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g). 40113, 44701. 

§ 39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 
British Aerospace Regional Aircraft 

[Formerly Jetstream Aircraft Limited; 
British Aerospace (Commercial Aircraft) 
Limited): Docket 97-NM-l 41-AD. 

Applicability: Jetstream Model 4101 
airplanes, constructors numbers 41004 
through 41098 inclusive; certificated in any 
category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 

modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (b) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required as indicated, unless 
accomplished previously. 

To detect and correct failure of the two 
diaphragms that support the upper structure 
of the forward equipment compartment, 
which could accelerate fatigue damage in 
adjacent structure and result in reduced 
structural integrity of the airframe, 
accomplish the following: 

(a) Prior to the accumulation of 4,500 total 
landings, or within 300 landings after the' 
effective date of this AD, whichever occurs 
later: Perform a detailed visual inspection to 
detect cracking or other damage of the 
diaphragms installed between station 4 and 
station 8 of the forward fuselage, in 
accordance with Jetstream Alert Service 
Bulletin J41-A53-023, dated December 2, 
1996. 

(1) If no cracking or other damage is 
detected, repeat the inspection thereafter at 
intervals not to exceed 3,000 landings. 

(2) If any cracking or other damage is 
detected, prior to further flight, repair the 
diaphragm in accordance with a method 
approved by the Manager, International 
Branch, ANM-116, FAA, Transport Airplane 
Directorate. Thereafter, repeat the inspection 
at intervals not to exceed 3,000 landings. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
International Branch, ANM-116. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, International Branch, 
ANM-116. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the International Branch, 
ANM-116. 

(c) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

Note 3: The subject of this AD is addressed 
in British airworthiness directive 007-12-96. 

Issued in Renton, Washington, on January 
2,1998. 
Darrell M. Pederson, • 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
(FR Doc. 98-475 Filed 1-7-98; 8:45 am] 
BILUNG CODE 4910-13-P 
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14CFRPart39 

[Docket No. 97-NM-83-AD] 

RIN 2120-AA64 

Airworthiness Directives; Lockheed 
Model 1329-23 and -25 Series 
Airplartes 

agency: Federal Aviation 
Administration, DOT. 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain Lc^kheed Model 1329-23 and 
-25 series airplanes. This proposal 
would require replacement of a certain 
tailpipe V-band coupling with a new 
tailpipe V-band coupling. This proposal 
is prompted by reports indicating that, 
the flight crew received a fire/overheat 
warning as a result of displacement of 
engine tailpipes, which allowed hot 
exhaust gases into the engine bypass 
duct. The actions specified by the 
proposed AD are intended to prevent 
such displacement, which could result 
in escape of the hot exhaust gases from 
the engine tailpipe, and consequent 
damage to adjacent structure. 
OATES: Comments must be received by 
February 23,1998. 
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-114, 
Attention: Rules Docket No. 97-NM- 
93-AD, 1601 Lind Avenue SW, Renton, 
Washington 98055—4056. 
Comments may be inspected at this 
location between 9:00 a.m. and 3:00 
p.m., Monday through Friday, except 
Federal holidays. 

The service information referenced in 
the proposed rule may be obtained from 
Lockheed Aeronautical Systems 
Support Company (LASSC), Field 
Support Department, Dept. 693, Zone 
0755, 2251 Lake Park Drive, Smyrna, 
Georgia 30080. This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington; or at 
the FAA, Small Airplane Directorate, 
Atlanta Aircraft Certification Office, 
One Crown Center, 1895 Phoenix 
Boulevard, suite 450, Atlanta, Georgia. 
FOR FURTHER INFORMATION CONTACT: 

Thomas Peters, Aerospace Engineer, 
Systems and Flight Test Brandi, ACi- 
116A, FAA, Small Airplane Directorate, 
Atlanta Aircraft Certification Office, 

One Crown Center, 1895 Phoenix 
Boulevard, suite 450, Atlanta, Georgia 
30349; telephone (770) 703-6063; fax 
(770) 703-6097. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed mle. The proposals contained 
in this notice may be changed in light 
of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. 97-NM-93-AD.” The 
postcard will be date stamped and 
returned to the commenter. 

Availability of NPRM’s 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-114, Attention: Rules Docket No. 
97-NM-93-AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055—4056. 

Discussion 

The FAA received several reports 
indicating that, during flight on 
Lockheed Model 1329 series airplanes, 
the flight crew received a fire/overheat 
warning due to displacement of the 
engine tailpipe, which allowed hot 
exhaust gases to escape firom the 
tailpipe into the engine bypass duct. 
Investigation revealed that, due to 
temperature cycling, the tailpipe V-band 
coupling of the engine is subject to 
cracking and eventual fracture. A 
fractured tailpipe V-band coupling 
could cause displacement of the engine 
tailpipe. This condition, if not 
corrected, could result in hot exhaust 
gases escaping from the engine tailpipe. 

and consequent damage to adjacent 
structure. 

Explanation of Relevant Service 
Information 

The FAA has reviewed and approved 
the installation of tailpipe clamp piart 
number (P/N) NH1003605-10 for 
Lockheed 1329-23 and -25 series 
airplanes. Figure 71-1 of Lockheed 
JetStar II Handbook of Operating and 
Maintenance Instructions (for Model 
1329-25 series airplanes) and Figure 
71-1 (S) of Airesearch Aviation 
Company 731 JetStar Handbook of 
Operating and Maintenance Instructions 
(for Model 1329-23 series airplanes), 
both imdated, describe procedures for 
replacement of a certain tailpipe V-band 
coupling with a certain new tailpipe V- 
band coupling. Accomplishment of this 
action will prevent displacement of the 
engine tailpipe. 

Explanation of Requirements of 
Proposed Rule 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other products of this same 
type design, the proposed AD would 
require replacement of a certain tailpipe 
V-band coupling with a certain new 
tailpipe V-band coupling. The actions 
would be required to be accomplished 
in accordance with the figures shown in 
the handbooks described previously. 

Cost Impact 

There are approximately 91 Model 
1329-25 and -23 series airplanes of the 
affected design in the worldwide fleet. 

The FAA estimates that 25 Model 
1329-25 (JetStar II) airplanes of U.S. 
registry would be affected by this 
proposed AD, that it would take 
approximately 60 work hours per 
airplane to accomplish the proposed 
actions, and that the average labor rate 
is $60 per work hour. Required parts 
would cost approximately $726 per 
airplane. Based on these figures, the cost 
impact of the proposed AD on U.S. 
operators of these airplanes is estimated 
to be $108,150, or $4,326 per airplane. 

The FAA estimates that 35 Model 
1329-23 (731 JetStar) airplanes of U.S. 
registry would be affected by this 
proposed AD, that it would take 
approximately 60 work hours per 
airplane to accomplish the proposed 
actions, and that the average labor rate 
is $60 per work hour. Required parts 
would cost approximately $1,200 per 
airplane. Based on these figures, the cost 
impact of the proposed AD on U.S. 
operators of these airplanes is estimated 
to be $168,000, or $4,800 per airplane. 

The cost impact figures discussed 
above are based on assumptions that no 
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operator has yet accomplished any of 
the proposed requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if 
this AD were not adopted. 

Regulatory Impact 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
pr^aration of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Safety. 

The Proposed Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

Lockheed Aeronautical Systems Company: 
Docket 97-NM-93-AD. 

Applicability: Model 1329-25 series 
airplanes equipped with an engine tailpipe 
V-band coupling, part number (P/N) 
NH1002299-10; and Model 1329-23 series 
airplanes that have been modified in 
accordance with Supplemental Type 
Certificate (STC) SA2326SW, equipped with 

aa engine tailpipe V-band coupling, P/N 
NH1002299-10; certificated in any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
otherwise modified, altered, or repaired in 
the area subject to the requirements of this 
AD. For airplanes that have been modified, 
altered, or repaired so that the performance 
of the requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (c) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent displacement of the engine 
tailpipes, which could result in escape of hot 
exhaust gases from the engine tailpipe, and 
consequent damage to adjacent structure, 
accomplish the following: 

(a) Within 12 months after the effective 
date of this AD, replace the tailpipe V-band 
coupling having P/N NH1002299-10 with a 
new, redesigned coupling having P/N 
NH1003605-10, in accordance with Step 1, 
Figure 71-1, of Lockheed JetStar II Handbook 
of Operating and Maintenance Instructions, 
undated (for Model 1329-25 series 
airplanes); or Step 8, Figure 71-1(S), of 
Airesearch Aviation Company 731 JetStar 
Handbook of Operating and Maintenance 
Instructions, undated (for Model 1329-23 
series airplanes); as applicable. 

(b) As of 12 months after the effective date 
of this AD, no person shall install a tailpipe 
V-band coupling, P/N NH1002299-10, on 
any airplane. 

(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Atlanta 
Aircraft Certification Office (ACO), FAA, 
Small Airplane Directorate. Operators shall 
submit their requests through an appropriate 
FAA Principal Maintenance Inspector, who 
may add comments and then send it to the 
Manager, Atlanta ACO. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Atlanta ACO. 

(d) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

Issued in Renton, Washington, on January 
2,1998. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
(FR Doc. 98-474 Filed 1-7-98; 8:45 am] 
BILUNQ CODE 4910-13-P 

CONSUMER PRODUCT SAFETY 
COMMISSION 

16CFRPart1210 

Multi-Purpose Lighters; Extension of 
Period for Issuing a Notice of 
Proposed Rulemaking 

agency: Consumer Product Safety 
Commission. 

ACTION: Notice of extension of time 
period. 

SUMMARY: The Commission published 
an advance notice of proposed 
rulemaking (ANPR) on January 16,1997, 
with respect to the risk posed by young 
children starting fires with multi¬ 
purpose lighters. Multi-purpose lighters 
are butane-fueled lighters with an 
extended nozzle ft-om which the flame 
is emitted. These lighters typically are 
used to light devices such as charcoal 
and gas grills and fireplaces. Under the 
applicable statute, if the Commission 
publishes a notice of proposed 
rulemaking, it must do so within 12 
months after the date of publication of 
the ANPR, unless the Commission 
extends the time period. Because of the 
time required for the staff to conduct the 
work and analyses necessary for the 
Commission to decide whether to 
publish a notice of proposed 
rulemaking, the Commission for good 
cause extends the period until 
September 30,1998. 

FOR FURTHER INFORMATION CONTACT: 

Barbara Jacobson, Directorate for 
Epidemiology and Health Sciences, 
Consumer Product Safety Commission, 
Washington, D.C. 20207; telephone 
(301) 504-0477, ext. 1206. 

SUPPLEMENTARY INFORMATION: 

A. Background 

Multi-purpose lighters are butane- 
filled lighters with an extended nozzle, 
typically 4 to 8 inches long, from which 
the flame is emitted. The long nozzle 
allows the user to reach hard-to-light 
places and also keeps the user’s hand 
away from the flames. The lighters are 
activated by applying pressure to a 
trigger or button mechanism, which 
initiates fuel flow and causes a piezo¬ 
electric spark. They are most commonly 
used to light charcoal or gas grills and 
fireplaces. The lighters also are used to 
light campfires, camp stoves, LP gas 
ranges in recreational vehicles, and pilot 
lights in household gas appliances. Most 
multi-purpose lighters now sold include 
some type of on/off switch. Usually, this 
is a two-position slider-type switch that 
must be in the ON position before the 
lighter can be activated. 
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In February 1996, Judy L. Carr 
petitioned the Commission to “initiate 
Rulemaking Proceedings to amend 16 
CFR 1210, the Safety Standard for 
Cigarette Lighters, to include the 
SCTipto® Tokai Aim ’n Flame™ 
disposable butane ‘multi-purpose’ 
lighter within the scope of that standard 
and its child resistant performance 
requirements.” The petitioner provided 
information about eight incidents 
associated with the Aim ’n Flame™ 
lighter. One of the incidents involved 
the petitioner’s child. Information about 
the other incidents was obtedned 
through discovery in the petitioner’s 
litigation with the product’s 
manufacturer. 

'The Commission also was aware of 53 
fires fi’om January 1988 through October 
1996 that were started by children ' 
under age 5 using multi-purpose 
lighters. These fires resulted in 10 
deaths and 24 injuries. Based on this, 
and other relevant information, the 
Commission, on January 16,1997 (62 FR 
2327), commenced a rulemaking 
proceeding by publishing an ANPR 
under the Consumer Product Safety Act 
(CPSA) that could result in the 
promulgation of a rule mandating a 
performance standard for the child- 
resistance of the operating mechanism 
of multi-piupose lighters. 

B. Statutory Procedure 

Before adopting a CPSA standard, the 
Commission first must issue an ANPR 
as provided in section 9(a) of the CPSA. 
15 U.S.C. 2058(a). If the Commission 
decides to continue the rulemaking 
proceeding after considering responses 
to the ANPR, the Commission must then 
publish the text of the proposed rule, 
along with a preliminary regulatory 
analysis, in accordance with section 9(c) 
of the CPSA. 15 U.S.C. 2058(c). If the 
Commission then wishes to issue a final 
rule, it must publish the text of the final 
rule and a final regulatory analysis that 
includes the elements stated in section 
9(f)(2) of the CPSA. 15 U.S.C. 2058(f)(2). 
In addition, before issuing a final 
regulation, the Commission must make 
certain statutory findings concerning 
voluntary standards, the relationship of 
the costs and benefits of the rule, and 
the burden imposed by the regulation. 
CPSC § 9(f)(3), 15 U.S.C. 2058(f)(3). 

Section 9(c) of the CPSA, 15 U.S.C 
2058(c), further provides that if the 
Commission continues the rulemaking 
by issuing a notice of proposed 
rulemaking, it must do so within 12 
months after publication of the ANPR, 
or by January 16,1998, unless the 
Commission extends the 12-month 
period for good cause. In that event, the 
Commission must send notice of the 

extension to specified congressional 
committees, explaining the reasons for 
the extension and estimating the date by 
which the Commission anticipates the 
rulemaking will be completed. The 
Commission is required to publish 
notice of such extension, and the 
information submitted to Congress, in 
the Federal Register. 

C. Ongoing Staff Work 

In order to obtain the information 
necessary for the Commission to decide 
whether to issue a proposed rule, the 
staff has contracted for “baseline” 
testing of multi-purpose lighters. The 
purpose of this testing is to evaluate the 
potential benefits of any mandatory 
requirements by determining the 
proportion of children under 5 years of 
age that can operate the lighters. The 
testing is being conducted using panels 
of children. The staff is also evaluating 
the feasibility of mandatory child- 
resistant features on multi-purpose 
lighters and the potential costs of 
mandatory requirements. 

D. Schedule for Publication of Notice of 
Proposed Rulemaking 

The baseline testing is scheduled to 
be completed in March 1998. Shortly 
thereafter, the staff expects to complete 
a briefing package. The briefing package 
will (1) provide staff responses to the 
comments on the ANPR, (2) update the 
incident data, (3) report the results of 
the baseline testing, (4) include a draft 
preliminary regulatory analysis, and (5) 
discuss other technical work needed to 
address issues raised in the comments 
on the ANPR. It is anticipated that a 
notice of proposed rulemaking (NPR), if 
approved, would be published in the 
summer of 1998. If an NPR is published, 
a final rule could be issued during 
Fiscal Year 1999. 

Extension of Time Period 

Based on the foregoing, the 
Commission, for good cause, on 
December 23,1997, voted to extend the 
period of time for issuance of a notice 
of proposed rulemaking for multi¬ 
purpose lighters until September 30, 
1998. The Commission estimates that, if 
an NPR is issued by that date, the 
rulemaking could be concluded with the 
issuance of a final rule by September 30, 
1999. The Commission notes, however, 
that if it is unable to make the findings 
required by the statute, the proceeding 
could be further extended or terminated. 

Dated: December 31,1997. 
Todd A. Stevenson, 
Deputy Director, Office of the Secretary, 
Consumer Product Safety Commission. 
[FR Doc. 98-373 Filed 1-7-98; 8:45 am] 
BILUNG CODE 63S5-01-P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 101 

[Docket Nos. 96P-0023 and 96P-0179] 

Food Labeling; Serving Sizes; 
Reference Amounts for Candies 

agency: Food and Drug Administration, 
HHS. 
ACTION: Proposed rule. 

SUMMARY: The Food and Drug 
Administration (FDA) is proposing to 
amend the nutrition labeling regulations 
to modify the product category “Sugars 
and Sweets: Hard candies, others” by 
adding “after-dinner mints, caramels, 
fondants (e.g., plafii mints, candy com), 
and liquid and powdered candies” as 
kinds of products included imder the 
category, and a reference amount 
customarily consumed per eating 
occasion (reference amoimt) of 15 
milliliters (mL) for liquid candies; create 
a new product category under “Sugars 
and Sweets,” identified as “Chocolate- 
covered fondants (e.g., chocolate- 
covered creams, chocolate-covered 
mints), taffy, and plain toffee,” with a 
reference amount of 30 grams (g); and 
clarify what kinds of candies belong to 
the “All other candies” product 
category by expanding the category 
name to include specific examples. This 
proposal is in response to two petitions 
and two letters submitted to the agency. 
The proposed changes are based on 
information provided in the letters and 
on analyses of the petitioners’ data and 
of the most recent candy consumption 
data available fi'om the U.S. Department 
of Agriculture’s (USDA) 1994 and 1995 
Continuing Survey of Food Intakes by 
Individuals (CSFII). 
DATES: Written comments by March 24, 
1998. See section V of this document for 
the proposed effective date of a final 
rule based on this document. 

Written comments on the information 
collection requirements should be 
submitted by February 9,1998. 
ADDRESSES: Submit written comments 
to the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, 12420 Parklawn Dr., 
rm. 1-23, Rockville, MD 20857. 
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Submit written comments on the 
information collection requirements to 
the Office of Information and Regulatory 
Affairs, Office of Management and 
Budget (OMB), New Executive Office 
Bldg., 725 17th St. NW., rm. 10235, 
Washington, DC 20503, ATTN; Desk 
Officer for FDA. 
FOR FURTHER INFORMATION CONTACT: Lori 
A. LeGault, Center for Food Safety and 
Applied Nutrition {HFS-165), Food and 
D^g Administration, 200 C St. SW., 
Washington, DC 20204, 202-205-5483. 
SUPPLEMENTARY INFORMATION: 

I. Background 

A. Regulatory History 

In the Federal Register of July 19, 
1990 (55 FR 29517 at 29530), FDA 
proposed standard serving sizes for 159 
product categories based on the amount 
of food commonly consumed per eating 
occasion by infants, toddlers (children 
under 4 years of age), and the general 
population (persons 4 years of age or 
older). The agency proposed a standard 
serving size of 1/2 ounce (oz) jpr 
“Baking candies, chips, etc.” and 11/2 
oz for “Candies” (55 FR 29517 at 
29532). 

On November 8,1990, before FDA 
issued a final rule on serving sizes, the 
President signed into law the Nutrition 
Labeling and Education Act of 1990 
(hereinafter called the 1990 
amendments). This statute amended 
section 403(q)(l)(A)(i) of the Federal 
Food, Drug, and Cosmetic Act (the act) 
to require that virtually all foods under 
FDA’s jurisdiction bear nutrition 
information that is based on a serving 
size that reflects the amount of food that 
is customarily consumed per eating 
occasion and that is expressed in a 
common household measure that is 
appropriate to the food (21 U.S.C. 
343(q)(l)(A)(i), added to the act by 
section 2(a) of the 1990 amendments). 
The 1990 amendments also directed 
FDA to adopt regulations that establish 
standards for defining serving sizes 
(section 2(b)(1)(B) of the 1990 
amendments). 

In response to the 1990 amendments, 
FDA, among other actions, issued a 
reproposal on serving sizes (56 FR 
60394, November 27,1991). In this 
document, FDA proposed standards for 
deriving a serving size from the 
reference amount of a food customarily 

I consumed per eating occasion 
I (hereinafter referred to as reference 

amount). FDA also proposed reference 
amounts for 131 food product 

I categories. Specifically, it proposed a 
i reference amount of 15 g for “Baking 

candies (e.g., chips) and hard candies” 
and a reference amount of 40 g for “All 

I 
i 

other candies” (56 FR 60394 at 60419). 
FDA analyzed USDA food consumption 
data from the 1977-1978 Nationwide 
Food Consumption Survey (NFC") 
(Refs. 1 throu^ 4) and the 1987-1988 
NFCS (Ref. 5) and used these data as the 
primary basis for determining reference 
amounts (Ref. 6). 

1. Hard Candies 

The agency received several 
comments from the hard candy industry 
opposing the uniform 15-g reference 
amount for all hard candies (comment 
124, 58 FR 2229 at 2266). The comments 
stated that the 15-g reference amount 
would result in the serving size being 
the entire package for breath mints or 
roll candies. The comments contended 
that breath mints and hard roll candies 
are consumed in much smaller 
quantities than other hard candies and 
should have separate smaller reference 
amoimts. 

After studying all comments and the 
data submitted, the agency was 
persuaded that breath mints, roll-type 
candies, and mini-size candies in 
dispenser-type packages should have 
separate reference amounts. 
Accordingly, in the final rule on serving 
sizes (58 FR 2229 at 2297, January 3, 
1993) (hereinafter referred to as the 
serving size final rule), FDA divided 
hard candies into the following three 
product categories, each with its own 
reference amount: (1) Hard candies, 
breath mints - 2 g; (2) hard candies, roll- 
type and mini-size in dispenser-type 
packages - 5 g; and (3) hard candies, 
others -15 g. 

2. All Other Candies 

FDA also received several comments 
on the proposal that opposed the 40-g 
reference amount for all other candies. 
Some of these comments recommended 
a uniform 1-oz reference amount to 
allow for fast and accurate nutrition 
comparisons of different candies 
(comment 125, 58 FR 2229 at 2267). One 
comment requested that FDA create a 
separate product category for specialty 
fine chocolates/pralines, with a 
reference amoimt of one piece, and 
others stated that the proposed reference 
amount was too large for “after dinner 
mints” and for fine bonbons (comment 
126, 58 FR 2229 at 2268). 

In the serving size final rule, FDA 
advised that the serving size on the 
product label is, by statute, an amount 
customarily consumed. None of the 
comments submitted food consumption 
data to show that the amounts . 
customarily consumed of these candies 
differ from the proposed reference 
amount. Therefore, FDA rejected these 
requests and adopted the 40-g reference 

amount for “All other candies” (58 FR 
2229 at 2268). 

B. Food Consumption Data Bases 

The proposed and final rules on 
serving sizes (56 FR 60394 at 60403 and 
58 FR 2229 at 2235) discussed FDA’s 
use of food consumption data as the 
primary basis for establishing reference 
amounts. As stated in section LA of this 
document, the agency based its values 
on data from national food consumption 
data bases, specifically the USDA 1977- 
1978 NFCS (Refs. 1 through 4) and the 
1987-1988 NFCS (Ref. 5), that contained 
food intake data for individuals. These 
data were representative of the food 
consumption practices of the three age 
groups of interest (i.e., infants, toddlers, 
and the general population 4 years of 
age and older). The agency also used the 
1985-1986 CSFII (Refs. 7 and 8) to 
confirm that apparent trends observed 
between the 1977-1978 NFCS data and 
the 1987-1988 NFCS data were not 
artifacts of the low response rate to the 
1987-1988 survey. In the proposed rule 
on serving sizes (56 FR 60394 at 60403), 
the agency discussed its selection of 
these data bases and the advantages and 
disadvantages of the various sources of 
data. In the serving size final rule (58 FR 
2229 at 2236), FDA responded to 
comments supporting and objecting to 
the data bases selected. 

Since publication of the serving size 
final rule in 1993, USDA has made 
available data from the 1989-1991 CSFII 
and data for 1994 and 1995 from the 
1994-1996 CSFII. The first 2 years of the 
1994-1996 CSm contain the most 
recent' nationwide food consumption 
data available and have a large sample 
size and high response rate. The 1994 
CSFII contains data on 5,589 
individuals with 1-day records (80.1 
percent response rate) and on 5,311 
individuals with 2-day records (76.2 
percent response rate) (Ref. 9). The 1995 
CSFII contains data on 5,326 
individuals with 1-day records (79.9 
percent response rate) and on 5,072 
individuals with 2-day records (76.1 
percent response rate) (Ref. 10). Some 
differences in the CSFTI1994-1996, 
compared with earlier siirveys, include: 
(1) A target population of 
noninstitutional individuals in all 50 
States rather than the 48 contiguous 
States; (2) the collection of 2- 
nonconsecutive days of food intake 
through face-to-face interviews rather 
than 3-consecutive days of food intake 
using a 1-day recall and a 2-day record; 
(3) subsampling within households 
rather than the collection of information 
from all members of a household; and 
(4) tighter management control to 
minimize nonresponse. 
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FDA will use the most recent 
applicable data to resolve issues 
involving reference amounts that are 
raised in petitions or letters or that are 
identified by the agency. 

C. The Petitions 

1. Mint Candies 

The Nutrition Research Group and 
representatives of Andes Candies, Inc., 
(the petitioners) met with FDA on 
October 27,1995, to submit a petition 
(Docket No. 96P-0023) to the agency. 
The petition requested that FDA amend 
the “Sugars and Sweets” product 
category for “Hard candies, others” to 
read “Hard candies, mint wafers, and 
others,” and that it change the reference 
amount for Andes mint wafers and 
similar products &x)m 40 g to 15 g. The 
petition presented study data from em 
“in-home” consumption survey in 
support of a reference amount of 15 g for 
Andes mint wafer candies. In the 
survey, each of the 48 participating 
households received 2 pounds of test 
product (i.e., Andes Creme De Menthe 
Thins). Household members were asked 
to record each eating occasion for up to 
2 weeks. The siuvey results consisted of 
1,505 eating occasions, where the exact 
number of pieces eaten was recorded in 
a diary during the time of eating. The 
gram amounts were determined by 
multiplying the number of pieces eaten 
by the piece weight of 4.8 g. The study 
reported the mean (i.e., average) as 
16.94 g, median (i.e., 50th percentile 
value) as 14.4 g, and mode (i.e., most 
frequently consumed amount) as 10 g 
for the amount consumed per eating 
occasion. 

The petitioners also provided data 
from the 1989-1991 CSFII and the 
1987-1988 NFCS on the reported eating 
occasions for food code 917-0540, 
“Chocolate, white (include summer 
coating, Andes Mint Wafers).” For the 
1989-1991 CSFII, the data contained 23 
eating occasions with consumption 
values reported as the weighted mean 
(9.34 g), median (10 g), and mode (10 g). 
For the 1987-1988 NFCS, the data 
contained 18 eating occasions with 
consumption values reported as the 
weighted mean (30.01 g), median (15 g), 
and mode (10 g). The petitioners stated 
that the product (i.e., Andes mint 
wafers) could not be identified in the 
1977-1978 NFCS data. 

At the October 27,1995, meeting, 
FDA asked the petitioners whether 
candies other than “mint wafers” would 
fit into the requested product category 
and suggested that the petitioners 
provide examples of these candies. The 
agency also questioned the methodology 
by which the survey data were analyzed 

because: (1) The total eimount of candy 
provided to each household was fixed. 
Consequently, the reported amounts 
consumed for any “large eaters” who 
exhausted their fixed supply of candy 
were counted less, because their number 
of eating occasions was fewer, than 
smaller eaters whose candy supply 
lasted for more eating occasions. This 
fact suggests a bias toward smaller 
consumption values. (2) The reference 
amounts are based on the amount 
customarily consumed per eating 
occasion. Therefore, measuring each 
participant’s intake for the same length 
of time is important so that each eating 
occasion is given the appropriate 
weight. 

The petitioners agreed to reanalyze 
the data based only on the first 3 days 
of consumption to more closely conform 
with the design of the USDA food 
consumption surveys. 

On January 18,1996, the petitioners 
submitted an addendum containing the 
following information: (1) A list of 41 
examples of mint candies (including 
hard candy mints) that they thought 
would fit in the requested product 
category. The examples included piece 
sizes and serving size label statements 
based on a 15-g reference amount. (2) A 
revision to rename the suggested 
product category as “Hard candies and 
mints, other” with a reference amount 
of 15 g. (3) Study data reanalyzed using 
only tbe first 3 days of each household’s 
consumption. The 3-day data results 
showed 476 eating occasions and 
showed the mean (17.7 g), median (14.4 
g), and mode (10 g). 

The petitioners submitted a second 
addendum on October 10,1996, 
containing data on candy consumption 
that were generated firom the 1994 
CSFII. The data analysis included both 
hard and soft individually-wrapped, 
small mint candies weighing 15 g or less 
per piece and “Mints, not further 
specified (NFS).” Hard candy mints that 
have reference amounts of 2 g (breath 
mints) and 5 g (roll-type and mini-size 
in dispensers) were excluded. Also 
excluded, however, were mints that 
weigh more than 15 g and mints that are 
usually not individually wrapped. The 
estimates were calculated for 39 eating 
occasions, and the weighted data 
showed the mean (13.91 g), median (15 
g), and mode (15 g). The petitioners 
suggested that a possible description for 
this product category would be “Other 
hard candies and individually-wrapped 
small mints (15 g or less per piece).” 

2. Candies Weighing 20 Grams or Less 
Per Piece 

The Chocolate Manufacturers 
Association (CMA) and the National 

Confectioners Association (NCA) jointly 
submitted a petition (Docket No. 96P- 
0179) to FDA on May 30, 1996, 
requesting that the agency amend the 
“Sugars and Sweets” product category 
by establishing a new 25-g reference 
amount for candies (other than hard 
candies or baking candies) weighing 20 
g or less per piece. CMA and NCA 
presented combined data derived from 
two in-home consumption surveys (one 
for chocolate candies and one for 
nonchocolate candies). The surveys 
involved 12 types of small-piece (20 g ■ 
or less) candy products that are sold 
either as individually-wrapped pieces 
(Hershey’s Kisses (4.9 g); Andes Creme 
De Menthe Thins (4.8 g); Snickers Fun- 
Size Bars (20 g); Brach’s Milk Maid 
Caramels (9.65 g); Starburst Fruit Chews 
(5 g); and Tootsie Roll Midgees (6.67 g)) 
or as unwrapped components of larger, 
bulk packages (Pangbum’s Assorted 
Chocolates (17 g); Fannie May Kitchen 
Fresh Candies (16 g); Perugina Classic 
Collection Finest Assorted Chocolates 
(11.6 g): Farley’s Candy Com (1.47 g); 
Dae Julie^ummi Bears (2.22 g); and 
Farley’s Jelly Beans (2.35 g)). The 
surveys did not consider hard candies 
or baking candies, which are already 
subject to product-specific reference 
amounts separate from the “All other 
candies” product category (§ 101.12(b) 
(21 CFR 101.12(b)), Table 2). It should 
be noted that the survey data provided 
for Andes Creme De Menthe Thins are 
the identical data submitted in support 
of the petition described in section I.C.l 
of this document. 

Each of the 652 households that 
participated in the surveys received 2 
pounds of test product (i.e., one type of 
candy). Household members were asked 
to record each eating occasion and the 
exact number of pieces eaten for up to 
2 weeks. The gram amounts were 
determined by multiplying the number 
of pieces eaten by the piece weight of 
the specific candy. The data consisted of 
13,884 eating occasions with the mean 
(28.3 g), median (23.2 g), and mode (15 
g). Based on FDA’s request of Andes 
Candies, Inc., CMA and NCA also 
provided the data for the first 3 days of 
each household’s consumption. These 
3-day data showed 6,124 eating 
occasions with the mean (29.9 g), 
median (23.2 g), and mode (15 g). 

CMA and NCA asserted that me 
subject products are typically consumed 
at a level significantly below 40 g, and 
that the data are strongly skewed toward 
lower levels of consumption. CMA and 
NCA also stated that the median value 
(i.e., 23.2 g) is the most appropriate 
measure of central tendency for 
consumption of candies weighing 20 g 
or less per piece, and that a way to 
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compensate for strongly skewed data is 
to remove extreme “outliers” and to 
include only data within 2 or 3 standard 
deviations from the mean. On this basis, 
for all eating occasions, CMA and NCA 
reported that the mean is reduced from 
28.3 g to 26.1 g (data within 3 standard 
deviations from the mean) or to 24.1 g 
(data within 2 standard deviations from 
the mean); the median remains at 23.2 
g- 

CMA and NCA provided a 
supplement on July 22,1996, noting 
that a small number of individuals in 
the previously mentioned surveys 
consumed very large amounts of the 
candy (up to 415 g) during a single 
eating occasion. These large 
consumption values raised the mean but 
did not otherwise affect the amounts of 
candy that most consumers ate per 
eating occasion, i.e., the large 
consumption values did not affect the 
median or mode. As mentioned in this 
petition and explained previously, if the 
relatively few extreme-upper-end 
consumers (i.e., outliers more than 3 
standard deviations above the mean) are 
removed from the calculation, the mean 
value of candy consmned drops by 
several grams, and the median (as well 
as the mode) remains the same. CMA 
and NCA also emphasized that, while 
they provided calculations based not 
only on all data but also on data with 
outliers removed from the data set, they 
included all data in the petition (i.e., 
outliers had not been removed). 

CMA and NCA submitted a second 
supplement on October 1,1996, in 
response to a request from FDA for 
further explanation of the methods and 
rationale for eliminating outliers in 
evaluating the data contained in the 
petition. In addition to addressing the 
agency’s request, the CMA and NCA 
cited further statistical support for 
recommending that, because the data 
were strongly skewed, the median value 
(23.2 g) was the best measure of central 
tendency. 

D. Written Requests 

1. Powdered Candy 

After publication of the serving size 
final rule, two manufacturers submitted 
written requests asking the agency to 
classify powdered candies in the “Hard 
candies, others” product category with 
a reference amount of 15 g (Refs. 11 and 
12). This type of product is frequently 
sold in clear or colored straws or small 
packets. Both manufacturers stated that 
they had no consumption data available 
but agreed that 15 g is a more reasonable 
reference amount for this type of candy 
than the 40-g reference amount for all 
other candies. 

In written responses to both requests, 
FDA acknowledged that an appropriate 
reference amount for flavored and 
colored powdered candy had not been 
specifically included in the January 6, 
1993, regulations. To enable the 
manufacturers to nutrition label their 
products, FDA stated that, vmtil it 
adopted a reference amoimt, it would be 
unlikely to object to the use of a 15-g 
reference amount for powdered candy 
based on the information that the 
manufacturers had provided (Refs. 13 
and 14). The agency also provided this 
suggested reference amount in its 
August 1993 publication, “Food 
LabeUng QUESTIONS AND ANSWERS” 
(Ref. 15). However, FDA made clear that 
it intended to undertake notice and 
comment rulemaking to establish a 
reference amount for this product (Refs. 
13 through 15). 

2. Liquid Candy 

One of the requests regarding 
powdered candy asked that the agency 
classify liquid candy in the “Hard 
candies, others” product category, with 
a reference amount of 15 mL (Ref. 11). 
This type of product is frequently sold 
in wax containers containing syrup or 
flavored liquid. Although the requester 
provided no consumption data, it stated 
that the syrup is very sweet, and that the 
40-g reference amount for all other 
candies is unrealistic for this type of 
candy. In a written response, FDA 
acknowledged that an appropriate 
reference amount for liquid candies had 
not been specifically included in the 
January 6,1993, regulations and stated 
that, to enable the manufacturer to 
nutrition label its product, given the 
information the manufacturer had 
provided, it did not intend to object to 
the use of a 15-mL reference amount for 
syrup-filled wax candies (Ref. 13). The 
agency also provided this suggested 
reference amount in its August 1993 
publication, “Food Labeling 
QUESTIONS AND ANSWERS” (Ref. 
15). Again, FDA stated that it intended 
to undertake notice and comment 
rulemaking to establish a reference 
amount for this product (Refs. 13 and 
15). 

II. Evaluation of the Petitioners’ Data 

FDA assessed the supporting evidence 
(e.g., study design, estimates, 
conclusions) submitted by Andes 
Candies, Inc., and the supporting 
evidence submitted by CMA and NCA 
(Ref. 16). As stated in section I.C.2 of 
this document, the consumption data 
provided in the Andes Candies petition 
are identical to the data provided by 
CMA and NCA for consumption of 
Andes Creme de Menthe Thins. Because 

the survey data submitted by Andes 
Candies, Inc., are a subset of the larger 
survey data submitted by CMA and 
NCA, the following evaluation applies 
to both petitions. 

First, each of the 12 candies surveyed 
by CMA and NCA was matched to a 
specific population profile based on an 
“appropriate age ratio and gender for 
users.” The selection of which type of 
candy was sent to a given household 
was determined by whether the 
household fit the appropriate profile. If 
the households had been randomly 
assigned to receive one of the 12 candy 
products, then extraneous factors that 
might affect consumption would likely 
have been equally distributed over all 
households in the sample. However, 
random assignment was apparently not 
used. Thus, given that each of the 12 
different candy products had its own 
distinct demographic profile of users, 
the research appears to be a series of 12 
smaller surveys containing 
approximately 150 completed diaries 
each. Therefore, FDA questions whether 
the sample size for each of the 12 
subsamples is large enough to be 
representative of the U.S. population or 
even of the typical consumers of the 
different candy products. 

Other potential flaws in the surveys 
relate to the adequacy of the candy 
supply and the household size. To 
determine the amount customarily 
consumed per eating occasion, it is 
important ^at each participant has 
access to the same amount of candy 
during an equal period of time, so that 
the reported amounts consmned can be 
weighted properly. Even if the analysis 
is restricted to the first 3 days of 
consumption to be more comparable to 
the USDA food consumption surveys, 
unless: (1) The 2-pound allotment of 
candy provided to each participating 
household was a sufficient supply for 
the nrimber of eaters, and (2) no 
household exhausted its supply within 
3 days, there is a flaw in the design of 
the surveys. Upon closer analysis, the 
data revealed Aat five households 
reported eating more than the allotted 2 
poimds (907.17 g) of candy during the 
first 3 days of the data collection. In 
addition, the amoimt of candy delivered 
to each participating household was not 
proportional to the household size. For 
example, in the 3-day data, the number 
of participants per household varied 
from one to eight. Clearly, 2 pounds of 
candy in a household with one 
consumer represents far more product 
per person than does 2 pounds in a 
household in which there are eight 
consumers. 

Given the methodology questions 
stated above, the agency has concerns 
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about the reliability and validity of 
these data. However, FDA reanalyzed 
the first 3 days of the data and 
determined the mean, median, and 
modal values for the amounts consumed 
for each of the 12 types of candies (Ref. 
16). The results of the reanalysis 
showed that the consumed amounts 
were not consistent over all 12 candies. 
Among the 12 types of candies, the 
reanalysis showed that the consumption 
values clustered around five intake 
amounts. The consumption values for: 
Andes Creme De Menthe Thins 
clustered around 15 g; Hershey’s Kisses, 
Brach’s Milk Maid Caramels, Starburst 
Fruit Chews, and Tootsie Roll Midgees 
clustered around 20 g; Perugina Classic 
Collection Finest x\ssorted Chocolates, 
Farley’s Candy Corn, Dae Julie Gummi 
Bears, and Farley’s Jelly Beans clustered 
around 25 g; Pangbum’s Assorted 
Chocolates and Fanny May Kitchen 
Fresh Candies clustered around 35 g; 
and Snickers Fun-Size Bars clustered 
around 40 g. 

III. Evaluation of the Appropriateness 
of the 40-Gram Reference Amount 

As discussed in section I.A of this 
document and in reference 2 to the 
proposed and final rules on serving 
sizes (Ref. 6), FDA determined in 1991 
and 1993 that the food consumption 
data for candies other than hard candies 
and baking candies supported a 40-g 
reference amount. The data analysis 
encompassed a large variety of candy 
products, representative of 70 candy 
food codes from the 1977-1978 NFCS 
and 107 candy food codes from the 
1987-1988 NFCS. Because data 
submitted in both petitions that are the 
subject of this document suggest that 
some types of candies may customarily 
be consumed in amounts significantly 
different than 40 g, FDA analyzed data 
from the 1994 and 1995 CSFII, the most 
recent nationwide candy consumption 
data available to the agency, to decide 
whether a change in the reference 
amount for some types of candies is 
warranted. 

First, the agency identified the candy 
' food codes in the 1994 and 1995 CSFII 
data base that were reflective of the 
candies specified in the petitions. FDA 
combined the candies with like 
characteristics and categorized the food 
codes into the following eight candy 
groups: (1) Plain chocolate candies; (2) 
white chocolate (includes summer 
coating, Andes Mint Wafers): (3) 
caramels: (4) candy bars; (5) taffy/toffee, 
plain: (6) fondants, plain; (7) fondants, 
chocolate-covered; and (8) gel/jellied 
candies (Ref. 17). 

Next, FDA calculated the 
consumption amounts for each of the 

eight groups. Based on the general 
principles that FDA considered in 
developing the reference amounts and 
the procedures that FDA used to apply 
these principles, described in the 1991 
proposed rule on serving sizes (56 FR 
60394 at 60402 through 60406) and in 
reference 2 to the proposed and final 
rules on serving sizes (Ref. 6), the data 
revealed that the eight groups resolved 
into three groupings. The amount 
consumed for: (1) White chocolate 
(includes summer coating, Andes Mint 
Wafers), caramels, and plain fondants 
reflected a reference amount of 15 g 
(equivalent to 0.5 oz), rather than 40 g: 
(2) chocolate-covered fondants, taffy, 
and plain toffee reflected a reference 
amount of 30 g (equivalent to 1 oz), 
rather than 40 g; and (3) all the 
remaining candy types (i.e., plain 
chocolate candies, candy bars, and gel/ 
jellied candies) reflected a reference 
amount of 40 g (equivalent to 1.5 oz), 
which is consistent with the current 40- 
g reference amount for “All other 
candies” (see Ref. 17 for more detailed 
description and data). 

The agency recognizes that the 1994 
and 1995 CSFII contain some specific 
candy subcodes and measure codes, 
making it possible to identify more 
candies by their brand name and piece 
size. However, in most cases, the “n” 
value (i.e., number of eating occasions) 
for a specific subcode is too small to 
give a reliable estimate of the 
customarily consumed amount (Ref. 17). 
Additionally, the act has directed the 
agency to establish uniform serving 
sizes. Therefore, the same food should 
have the same reference amount 
regardless of its shape, size, or type of 
packaging (e.g., individually wrapped). 
Accordingly, it is the amount 
customarily consumed per eating 
occasion for the type of candy that 
determines the reference amount, not 
the specific size, shape, or weight of the 
candy. 

rv. Proposed Action 

A. Division of “All Other Candies” 
Product Category 

Because the consumption data for 
certain candies (i.e., Andes Mint Wafers, 
caramels, fondants) support a 15-g 
reference amount (Ref. 17), and because 
of the agency’s desire to simplify the 
product category description, the agency 
is proposing to include “after-dinner 
mints, caramels, and fondants (e.g., 
plain mints, candy com)” in the same 
product category as “Hard candies, 
others” in § 101.12(b), Table 2, and to 
revise the name of the product category 
to reflect this change. It should be noted 
that this proposal would place mint 

wafers consisting of chocolate flavored 
confectionary coating rather than 
chocolate that complies with the 
standard in 21 CFR 163.111, such as 
Andes Creme De Menthe Thins, in this 
“Hard candies, others” product 
category. 

Because the consumption data for 
certain candies (i.e., chocolate-covered 
fondants, taffy, and plain toffee) support 
a 30-g reference amount (Ref. 17), the 
agency is proposing to establish a new 
product category of candies in 
§ 101.12(b), Table 2, under “Sugars and 
Sweets,” identified as “Chocolate- 
covered fondants (e.g., chocolate- 
covered creams, chocolate-covered 
mints), taffy, and plain toffee” with a 
reference amount of “30 g.” 

In accordance with § 101.12(h)(ll), 
the agency also analyzed candy 
consumption from the 1994 and 1995 
CSFII using the food codes for all other 
candies excluding those that were 
shown to support a 15-g or 30-g 
reference amount as stated previously 
(Ref. 17). The resulting data were 
consistent and continue to support the 
40-g reference amount for “All other 
candies.” To clarify the types of candy 
that are included in the “All other 
candies” product category, the agency is 
proposing, in § 101.12(b), Table 2, to 
expand the name of the product 
category to “All other candies (e.g., 
candy bars, chocolate candies, fudge, 
licorice, gumdrops, nut or raisin 
candies)” and to retain the reference 
amount of “40 g.” 

B. Powdered Candy 

As stated in section I.D.l of this 
document, a 15-g reference amount has 
been used for powdered candy since 
1993. Furthermore, powdered candy 
products (e.g.. Pixy Stix, Space Dust) are 
included as hard candies in the NFCS 
and CSFII data bases (Refs. 5 and 7 
through 10), and FDA has established a 
reference amount of 15 g for “Hard 
candies, others” (§ 101.12(b), Table 2) 
based on its consideration of these data 
bases. The agency is, therefore, 
proposing to include “powdered candy” 
in the same product category with other 
hard candies in § 101.12(b), Table 2, and 
to revise the name of the product 
category to reflect this change. 

C. Liquid Candy 

As stated in section I.D.2 of this 
document, a 15-mL reference amoimt 
has been used for liquid candy since 
1993. Data from the 1994 and 1995 
CSFII showed only one eating occasion 
for liquid-filled waxed candy, and the 
amount consumed was shown as 23 g. 
One eating occasion is inadequate to 
represent the amount customarily 
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consumed for the population ages 4 
years and above and therefore is 
inadequate to use as the primary basis 
for determining the reference amount. 
No data were reported for consumption 
of liquid candy in the previous USDA 
surveys. 

The manufacturer who submitted the 
original request, as discussed in section 
I.D.2 of this document, included some 
samples of the syrup-filled wax candy 
with the submission. The package sizes 
submitted included the following: (1) 1/ 
2 fluid (fl) oz (14 mL) package 
containing five wax containers, about 
2.8 mL per container; (2) 1/2 fl oz (20 
mL) package containing five wax bottle 
containers, about 4 mL per bottle; (3) a 
case of 20 wax bottle containers with a 
net contents of 2 1/2 fl oz (80 mL), about 
4 mL per bottle; and (4) large, single- 
wrapped wax figures containing 3/4 fl 
oz (22.5 mL) or 1/2 fl oz (15 mL) each. 
Additionally, the requester stated that 
because the syrup is so sweet, it is 
unlikely that more than four or five of 
the small containers or more than one 
of the largest containers would be 
consumed at a single eating occasion. 

These five package sizes suggested to 
the agency a reference amount of 15 mL 
to 25 mL. The agency then applied the 
general principles it uses to arrive at a 
reference amovmt to these values. 

FDA described the general principles 
that it followed in expressing the 
reference amounts § 101.12(b) in the 
proposed and final rules on serving 
sizes (56 FR 60394 at 60406; 58 FR 2229 
at 2238). FDA expressed reference 
amounts for fluids in milliliters. It 
expressed reference amounts for other 
foods, to the extent possible, in grams. 
As explained further in comment 21 of 
the final rule on serving sizes (58 FR 
2229 at 2238), “The act requires that 
serving sizes be declared in common 
household measures, and therefore, 
those measures must drive the reference 
amounts * * *. Thus, it is important to 
adjust the reference amounts to be in 
metric amounts that convert to useful, 
whole number household measures 
rather than rounded metric units.” 
Based on these principles, considering 
the packaging information that the 
manufacturer provided as stated above, 
and in the interest of minimizing the 
number of product categories, FDA has 
tentatively determined that 15 mL 
(equivalent to the whole number 
household measure of 1 tablespoon 
(§ 101.9(b)(5)(viii) (21 CFR 
101.9(b)(5)(viii)) is the most reasonable 
reference amount for liquid candies. 
FDA requests comments on this 
tentative determination. 

The agency has become aware, 
through conversations and informal 

investigations in the marketplace, of two 
other forms of liquid candies: (1) Clear 
or colored straws containing syrups and 
flavored honeys, and (2) bottles with 
bubble wands containing liquid candy 
that can be blown into bubbles before 
consuming. Based on the proposed 
reference amount of 15 mL, the 
appropriate serving sizes for these 
liquid candies would be “_straws 
( mL)” for syrup or flavored honey 
in straws and “1 tablespoon (15 mL)” 
for liquid candy in bottles. Additional 
clarifying language could be provided 
for liquid candy that is to be blown into 
bubbles before consvuning, e.g., “1 
tablespoon (15 mL) (makes_ 
bubbles),” with the blank to be filled in 
with a number (§ 101.9(b)(7)(v)). FDA 
would consider any bottle of liquid 
candy that contains less than 30 mL to 
be a single-serving container 
(§ 101.9(b)(6)). 

Considering all of the information that 
is available to the agency, as stated 
previously, FDA is proposing to include 
“liquid candy” with a reference amount 
of “15 mL” in the same product 
category with other hard candies in 
§ 101.12(b), Table 2, to revise the name 
of the product category, and to add the 
reference amount to reflect this change. 

V. Effective Date 

The agency periodically establishes, 
by final rule in the Federal Register, 
uniform effective dates for compliance 
with food labeling requirements (see, 
e.g., the Federal Register of December 
27,1996 (61 FR 68145)). FDA proposes 
that any final rule that it may issue 
based on this proposal become effective 
in accordance with a uniform effective 
date for compliance with food labeling 
requirements, which is no sooner than 
1 year following publication of the final 
rule. The final rule would apply to 
affected products initially introduced or 
initially delivered for introduction into 
interstate commerce on or after its 
effective date. However, FDA notes that 
it generally encourages industry to 
comply with new labeling regulations as 
quickly as feasible. Thus, when industry 
members voluntarily change their 
labels, it is appropriate that they 
respond to any new requirements that 
have been published as final regulations 
up to that time. On the other hand, if 
any industry members can foresee that 
the proposed effective date will create 
particular problems, they should bring 
these problems to the agency’s attention 
in comments on this proposal. 

VI. Environmental Impact 

The agency has determined under 21 
CFR 25.30(k) and 25.32(p) that this 
action is of a type that does not 

individually or cumulatively have a 
significant effect on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 

VII. Executive Order 12866 Analysis 

FDA has examined the economic 
implications of the proposed rule as 
required by Executive Order 12866. 
Executive Order 12866 directs agencies 
to assess all costs and benefits of 
available regulatory alternatives and, 
when regulation is necessary, to select 
the regulatory approach which 
maximizes net benefits (including 
potential economic, environmental, 
public health and safety effects; 
distributive impacts; and equity). 
Executive Order 12866 classifies a rule 
as significant if it meets any one of a 
niunber of specified conditions, 
including having an annual effect on the 
economy of $100 million or adversely 
affecting in a material way a sector of 
the economy, competition, or jobs, or if 
it raises novel legal or policy issues. 
FDA finds that this proposed rule is not 
a significant rule as defined by 
Executive Order 12866. 

This proposed rule will cause some 
manufacturers to revise the serving size 
and corresponding nutrition labeling 
information on product labels for after- 
dinner mints, caramels, fondants, taffy, 
and plain toffee. FDA estimates that 
there are at least 116 firms producing 
candy products of the type covered by 
this proposed rulemaking. These 
manufacturers produce 730 labels that 
may be revised as a result of this rule. 
The specific costs of a labeling change 
are a function of the type of printing 
process used, the type of label used, the 
complexity of the label change, average 
label inventory, and length of the 
compliance period. On average, the 
administrative, redesign, and inventory 
disposal costs for a labeling change of 
this type, with a 1-year compliance 
period are $500.per product, or a total 
of $365,000. 

The benefit of this proposed 
regulation is that because manufacturers 
will provide information on a serving 
size that is more appropriate for 
particular types of candy, product labels 
will provide more accurate information 
to consumers. 

Vin. Small Entity Analysis 

FDA has examined the economic 
implications of this proposed rule as 
required by the Regulatory Flexibility 
Act (5 U.S.C. 601-612). If a rule has a 
significant impact on a substantial 
number of small entities, the Regulatory 
Flexibility Act requires agencies to 
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analyze options that would minimize 
the economic impact of that rule on 
small entities. Under the Regulatory 
Flexibility Act (5 U.S.C. 605(b)), the 
FDA concludes that this proposed rule 
will have a significant impact on a 
substantial number of small entities. 

A. Estimate and Description of the 
Small Entities 

According to the Regulatory 
Flexibility Act, the definition of a small 
entity is a business independently 
owned and operated and not dominant 
in its field. The Small Business 
Administration (SBA) has set size 
standards for most business categories 
through use of four-digit Standard 
Industrial Classification codes. For 
candies, a business is considered small 
if it has fewer than 500 employees. 

FDA estimates that 99 of the firms 
producing after-dinner mints, caramels, 
fondants, taffy, and plain toffee are 
small. The small firms that FDA has 
identified produce between 1 and 23 
product labels (average equals 4 labels) 
that might be relabeled as a result of this 
rule. 

B. Description of the Impacts 

The cost of this rule per small firm 
will be between $500 ($500 multiplied 
by 1 product) and $11,500 ($500 
multiplied by 23 products) with the 
average cost per small firm of $2,000. 
FDA considers these costs to be 
significant to a small entity. Under the 
Regulatory Flexibility Act (5 U.S.C. 
605), the agency concludes that this 
proposed rule will have a significant 
impact on a substantial number of small 
entities. 

C. Compliance Requirements and 
Necessary Skills 

The Regulatory Flexibility Act also 
requires agencies to describe the 
projected reporting, recordkeeping, and 
other compliance requirements of the 
rule and the type of professional skills 
necessary for preparation of the report 
or record. Manufacturers of after-dinner 
mints, caramels, fondants, taffy, and 
plain toffee will be required to amend 
their labels to reflect the new serving 
size. Manufactmers must recalculate the 
reported levels of nutrients in the foods 
based on the new serving size. No 
further analyses are required, only that 
the reported amounts are based on the 
correct serving size. 

D. Alternatives 

FDA has examined the following 
alternatives to the proposed action that 
could minimize the significant 
economic impact on small entities 
consistent with stated objectives. 

1. Exempt Small Entities 

The agency has published an 
exemption from mandatory nutrition 
labeling for low-volume food products 
of small businesses in § 101.9(j)(18) (59 
FR 11872, March 14.1994). As of May 
1997, § 101.9(j)(18) applies to 
manufacturers, packers, distributors, or 
retailers of low volume products, 
defined as fewer than 100,000 units, 
produced by firms with fewer than 100 
employees. To the extent that after- 
dinner mints, caramels, fondants, taffy, 
and plain toffee are eligible for this 
exemption, they will not require 
relabeling as a result of this rule. 
However, if the products are 
nutritionally labeled either because the 
label contains nutrient content claims, 
or because the manufacturer has 
voluntarily labeled the product, then the 
nutrition facts panel must be correct and 
the label must be changed. FDA is 
uncertain of how many products, if any, 
can or will take advantage of this 
option. 

2. Lengthen the Compliance Period 

FDA also considered the option of 
providing small entities with a longer 
compliance period. If finalized, labels 
must be changed by the appropriate 
uniform compliance date. Depending on 
when the final rule publishes, firms will 
have as little as 1 year or as inuch as 2 
years to complete labeling changes. 
Longer compliance periods typically 
result in lower costs because firms can 
combine mandated label changes with 
planned changes and because firms 
have more opportunity to use up 
existing labels. A 2-year compliance 
period would reduce costs to $300 per 
firm. 

IX. The Paperwork Reduction Act of 
1995 

This proposed rule contains 
information collection requirements that 
are subject to review by the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act of 1995 
(the PRA) (44 U.S.C. 3501-3520). The 
title, description, and respondent 
description of the information collection 

requirements are shown below with an 
estimate of the annual reporting burden. 
Included in the estimate is the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing each 
collection of information. 

FDA invites comments on; (1) 
Whether the proposed collection of 
information is necessary for the proper 
performance of FDA’s hinctions, 
including whether the information will 
have practical utility: (2) the accuracy of 
FDA’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; (3) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of information 
on respondents, including the use of 
automated collection techniques, when 
appropriate, and other forms of 
information technology. 

Title: Food Labeling; Serving Sizes; 
Reference Amounts for Candies. 

Description: Section 403(q)(l)(A) and 
(q)(l)(B) of the act requires that the label 
or labeling of a food ^ar information 
that provides the serving size that is 
appropriate to the food and the number 
of servings per container. FDA has 
issued regulations in § 101.9(d)(3) that 
require that the nutrition facts panel on 
the label of a food disclose the serving 
size of the food and the number of 
servings per container. FDA has also 
issued regulations in § 101.9(b) that 
provide that the serving size declared on 
a food label shall be determined from 
the “Reference Amounts Customarily 
Consumed Per Eating Occasion’’ that 
appear in § 101.12(b). 

The regulations set forth in this 
proposed rule would revise the 
reference amount that is used for 
determining the serving size for after- 
dinner mints, caramels, fondants, taffy, 
and plain toffee. As a result, 
manufacturers and other producers of 
these products would be required to 
change the serving sizes, number of 
servings per container, and levels of 
nutrients per serving disclosed in the 
nutrition facts panel of their products. 

Description of Respondents: Persons 
and businesses, including small 
businesses. 
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Table 1.—Estimated Additional Reporting Burden' 

21 CFR Section No. of 
Respondents 

Total No. of 
Responses 

Hours per 
Response Total Hours Total Operating Costs 

101.12(b) 116 730 1 730 $365,000 

' There are no capital or maintenance costs associated with this collection of information. 

The proposed change in the reference 
amount for after-dinner mints, caramels, 
fondants, taffy, and plain toffee would 
result in a one-time burden created by 
the need for firms to revise the labels for 
their products. In addition to changing 
the serving size, firms would have to 
recalculate the number of servings per 
container and the levels of nutrients per 
serving based on the new serving size. 
As noted in section VII of this 
document, in the Executive Order 12866 
analysis, FDA estimates that there are at 
least 116 firms producing candy 
products of the type affected by this 
proposed rulem^ing. FDA estimates 
that these firms would require an 
average of 1 hour per product to comply 
with the requirements of a final rule 
based on this proposal. Further, as 
noted in section Vn of this document, 
in the Executive Order 12866 analysis, 
the proposed rule would result in a one¬ 
time operating cost of $365,000. 

In compliance with section 3507(d) of 
the PRA (44 U.S.C. 3507(d)), the agency 
has submitted the information 
collection requirements of this proposed 
rule to 0MB for review. Interested 
persons are requested to send comments 
regarding information collection by 
February 9,1998, to the Office of 
Information and Regulatory Affairs, 
OMB, New Executive Office Bldg., 725 
17th St. NW., rm. 10235, Washington, 
DC 20503, ATTN: Desk Officer for FDA. 

X. Comments 

Interested persons may, on or before 
March 24,1998, submit to the Dockets 
Management Branch (address above) 
written comments regarding this 
proposal. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket numbers found in brackets in the 
heading of this document. Received 
comments may be seen in the office 
above between 9 a.m. and 4 p.m., 
Monday through Friday. 

XI. References 

The following references have been 
placed on display in the Dockets 

Management Branch (address above) 
and may be seen by interested persons 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

1. U.S. Department of Agriculture, 
Nationwide Food Consumption Survey/ 
Individual—Spring Quarter 1977-1978, 
accession no. PB80-1902181NC, National 
Technical Information Service, Springfield, 
VA, 1980. 

2. U.S. Department of Agriculture, 
Nationwide Food Consumption Survey/ 
Individual—Summer Quarter 1977-1978, 
accession no. PB80-197429INC, National 
Technical Information Service, Springfield, 
VA, 1980. 

3. U.S. Department of Agriculture, , 
Nationwide Food Consumption Survey/ 
Individual—Fall Quarter 1977-1978, 
accession no. PB80-200223INC, National 
Technical Information Service, Springfield, 
VA, 1980. 

4. U.S. Department of Agricultmre, t 
Nationwide Food Consumption Survey/ 
Individual—Winter Quarter 1977-1978, 
accession no. PB81-1188531NC, National 
Technical Information Service, Springfield, 
VA, 1981. 

5. U.S. Department of Agriculture, 
Nationwide Food Consumption Survey/ 
Individual Intake—1987-1988, accession no. 
PB90-504044INC, National Technical 
Information Service, Springfield, VA, 1990. 

6. LeGault, Lori A., Memo to file, 
“Background Documentation for Determining 
the Reference Amounts Customarily 
Consumed per Eating Occasion (Reference 
Amounts) for Candies,” CFSAN, FDA, 
Washington, DC, August 13,1997. 

7. U.S. Department of Agricultme, 
Continuing Survey of Food Intakes by 
Individuals: Four Days Food Intake for 
Women and Their Children 1-5,1985, 
accession no. PB88-201249INC, National 
Technical Information Service, Springfield, 
VA, 1988. 

8. U.S. Department of Agriculture, 
Continuing Survey of Food Intakes by 
Individuals; Four Days Food Intake for 
Women 19-50, Children 1-5,1986, accession 
no. PB89-154355INC, National Technical 
Information Service, Springfield, VA, 1989. 

9. U.S. Department of Agricultme, 
Continuing Survey of Food Intakes by 
Individuals, 1994, accession nos. PB96- 
500095INC (Magnetic Tape) and PB96- 
501010INC (CD-ROM), National Technical 
Information Service, Springfield, VA, 1996. 

10. U.S. Department of Agricultme, 
Continuing Survey of Food Intakes by 

Individuals, 1995, accession nos. PB97- 
500771INC (Magnetic Tape) and PB97- 
500789INC (CD-ROM), National Technical 
Information Service, Springfield, VA, 1997. 

11. Knupfer, David, W & F Products Inc., 
letter to FDA, March 31,1993. 

12. Mercurio, Kenneth C., Nestle USA, Inc., 
letter to FDA, May 11,1993. 

13. Saltsman, Joyce J., FDA, letter to David 
Knupfer, W & F Products, August 26,1993. 

14. Saltsman, Joyce J., FDA, letter to 
Kenneth C. Mercurio, Nestle USA, Inc., 
August 11,1993. 

15. U.S. Department of Health and Human 
Services, “Food Labeling QUESTIONS AND 
ANSWERS,” Food and Drug Administration, 
pp. 32-33, Washington, DC, August 1993. 

16. Heaton, Alan W., Comments on 
Consumer Research Submitted to FDA in 
Two Petitions, CFSAN, FDA, March 25,1997. 

17. LeGault, Lori A., Memo to file, 
“Dociunentation Supporting the Proposed 
Changes to the Reference Amounts 
Customarily Consumed per Eating Occasion 
(Reference Amounts) for Candies,” CFSAN, 
FDA, Washington, DC, August 14,1997. 

List of Subjects in 21 CFR Part 101 

Food labeling. Nutrition, Reporting 
and recordkeeping requirements. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, it is proposed that 
21 CFR part 101 be amended as follows: 

PART 101—FOOD LABELING 

1. The authority citation for 21 CFR 
part 101 continues to read as follows: 

Authority: 15 U.S.C. 1453,1454,1455; 21 
U.S.C. 321, 331, 342, 343, 348, 371. 

2. Section 101.12 is amended in 
paragraph (b). Table 2, under the 
“Product Category” column under 
“Sugars and Sweets” by revising the 
entry for “Hard candies, others,” by* 
adding a new candy subcategory, and by 
revising the entry for “All other 
candies” to read as follows: 

§101.12 Reference amounts customarily 
consumed per eating occasion. 
****** 

(b) * * * 
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Table 2.—Reference Amounts Customarily Consumed Per Eating Occasion: General Food Supply^ 2.3.4 

Product category Relerence amount Label statement* 

Sugars and Sweets: 

Hard candies, others; after-dinner mints, 
caramels, fondants (e.g., plain mints, 
candy com), liquid and powdered candies 

Chocolate-covered fondants (e.g., chocolate- 
covered creams, chocolate-covered 
mints), taffy, and plain toffee , 

AH other candies (e.g., candy bars, choco¬ 
late candies, fudge, licorice, gumdrops, 
nut or raisin candies) 

15 mL for liquid candies; 15 g for all others 

30 g 

40 g 

_piece(s) (_g) for large pieces;_ 
tbsp(s) t g) for small pieces;_ 
straw(s) (_g) for powdered candies; 
_wax bottle(s) (__mL) for liquid 
candies; 1/2 oz (14 gl visual unit of meas¬ 
ure) for bulk products 

_piece(s) (_g); 1 oz (28 gl visual unit 
of measure) for bulk products 

_piece(s) (_g); 1 1/2 oz (42 gl visual 
unit of meatsure) for bulk products 

* These values represent the amount (edible portion) of food customarily consumed per eating occasion and were primarily derived from the 
1977-1978 and the 1987-1988 Nationwide Food Consumption Surveys conducted by the U.S. Department of Agriculture. 

2 Unless otherwise noted in the Reference Amount column, the reference amounts are for the ready-to-serve or almost ready-to-serve form of 
the product (i.e, heat arxf serve, brown and serve). If not listed separately, the reference amount for the unprepared form (e.g., dry mixes; con¬ 
centrates; dough; batter; fresh and frozen pasta) is the amount required to make the reference amount of the prepared form. Prepared means 
prepared for consumption (e.g., cooked). 

3 Manufactures are required to convert the reference amount to the label serving size in a household measure most appropriate to their spe¬ 
cific product using the procedures in 21 CFR 101.9(b). 

^Copies of the list of products for each product catewry are available from the Office of Food Labeling (HFS-150), Center for Food Safety 
and Alibied Nutrition, Food and Drug Administration, 200 C St. SW.. Washington, DC 20204. 

^The label statements are meant to provide guidance to manufacturers on the presentation of serving size information on the label, but they 
are not required. The term “piece” is used as a generic description of a discrete unit. Manufacturers should use the description of a unit that is 
most appropriate for the specific product (e.g., sandwich for sandwiches, cookie for cookies, and bar for ice cream bars). The guidance provided 
is for the label statement of products in ready-to-serv^ or almost ready-to-serve form. The guidance does not apply to the products which require 
further preparation for consumption (e.g., dry mixes, concentrates) unless specifically stat^ in the product category, reference amount, or label 
statement column that it is for these forms of the product. For products that require further preparation, manufacturers must determine the label 
statement following the rules in § 101.9(b) using the reference amount determined according to § 101.12(c). 

Dated: December 31,1997. 
William K. Hubbard, 

Associate Commissioner for Policy 
Coordination. 
[FR Doc. 98-375 Filed 1-7-98; 8:45 am) 
BILLING CODE 4160-01-F 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Part 301 

[REG-209276-87] 

RIN 1545-AV32 

Abatement of Interest 

AGENCY: Internal Revenue Service (IRS), 
Treasury. • 
ACTION: Notice of proposed rulemaking. 

SUMMARY: This document contains 
proposed regulations relating to the 
abatement of interest attributable to 
unreasonable errors or delays by an 
officer or employee of the IRS in 
performing a ministerial or managerial 
act. The proposed regulations reflect 
changes to the law made by the Tax 

Reform Act of 1986 and the Taxpayer 
Bill of Rights 2. The proposed 
regulations affect both taxpayers 
requesting abatement of certain interest 
and IRS personnel responsible for 
administering the abatement provisions. 
DATES: Written comments and requests 
for a hearing must be received by April 
8,1998. 
ADDRESSES: Send submissions to: 
CC:DOM:CORP:R (REG-209276-87), 
room 5226, Internal Revenue Service, 
FOB 7604, Ben Franklin Station, 
Washington, DC 20044. Submissions 
may be hand delivered between the 
hours of 8 a.m. and 5 p.m. to: 
CC:DOM:CORP:R (REG-209276-87), 
Courier’s Desk, Internal Revenue 
Service, 1111 Constitution Avenue NW, 
Washington DC. Alternatively, 
taxpayers may submit comments 
electronically via the INTERNET by 
selecting the “Tax Regs” option on the 
IRS Home Page, or by submitting 
comments directly to the IRS Internet 
site at http://www.irs.ustreas.gov/prod/ 
tax_^regs/comments.html. 
FOR FURTHER INFORMATION CONTACT: 

Concerning the regulations, David 
Auclair, (202) 622-4910 (not a toll-free 
number). Concerning submissions. 

Michael Slaughter, (202) 622-7190 (not 
,a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

This dociunent contains proposed 
amendments to the Procedure and 
Administration Regulations (26 CFR 
Part 301) relating to the abatement of 
interest attributable to unreasonable 
errors or delays by an officer or 
employee of the IRS under section 
6404(e)(1) of the Internal Revenue Code. 
Section 6404(e)(1) was enacted by 
section 1563(a) of the Tax Reform Act of 
1986 (Pub. L. 99-514,100 Stat. 2762 
(1986)) (1986 Act) and amended by 
section 301 of the Taxpayer Bill of 
Rights 2 (Pub. L. 104-168,110 Stat. 
1452 (1996)) (TBOR2). 

As enacted by the 1986 Act, section 
6404(e)(1) provided that the IRS may 
abate interest attributable to any error or 
delay by an officer or employee of the 
IRS (acting in an official capacity) in 
performing a ministerial act. The 
legislative history accompanying the 
Act provided. 

The committee intends that the term 
“ministerial act” be limited to 
nondiscretionary acts where all of the 
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preliminary prerequisites, such as 
conferencing and review by supervisors, have 
taken place. Thus, a ministerial act is a 
procedural action, not a decision in a 
substantive area of tax law. 

H.R. Rep. No. 426, 99th Cong., 1st Sess. 
845 (1985); S. Rep. No. 313, 99th Cong., 
2d Sess. 209 (1986). 

Further, Congress did not intend that 
the abatement of interest provision “be 
used routinely to avoid payment of 
interest.” H.R. Rep. No. 426, 99th Cong., 
1st Sess. 844 (1985); S. Rep. No. 313, 
99th Cong., 2d Sess. 208 (1986). Rather, 
Congress intended abatement of interest 
to be used in instances “where failure 
to abate interest would be widely 
perceived as grossly unfair.” Id. 

On August 13,1987, the IRS 
published temporary regulations (TD 
8150) in the F^eral Register (52 FR 
30162) relating to the definition of 
ministerial act for purposes of 
abatement of interest. A notice of 
proposed rulemaking (LR-34-87) cross- 
referencing the temporary regulations 
was also published in the Federal 
Register for the same day (52 FR 30177). 
No public hearing regarding these 
regulations was requested or held. In 
this document, the IRS is reproposing a 
modified version of the earlier notice of 
proposed rulemaking to incorporate 
changes made by TBOR2. Therefore, the 
earlier notice of proposed rulemaking is 
withdrawn. 

The temporary regulations define 
ministerial act to mean a procedural or 
mechanical act that does not involve the 
exercise of judgment or discretion, and 
that occurs during the processing of a 
taxpayer’s case after all prerequisites to 
the act, such as conferences and review 
by supervisors, have taken place. A 
decision concerning the proper 
application of federal tax law (or other 
federal or state law) is not a ministerial 
act. The temporary regulations also 
provide five examples to illustrate the 
definition of ministerial act. 

In TBOR2, Congress amended section 
6404(e)(1) to permit the IRS to abate , 
interest attributable to any unreasonable 
error or delay by an officer or employee 
of the IRS (acting in an official capacity) 
in performing a managerial act as well 
as a ministerial act. Thus, as a result of 
TBOR2, the IRS has the authority to 
abate interest in more situations than 
under prior law. 

Pursuant to the legislative history 
accompanying TBOR2, a managerial act 
is a loss of records or a personnel 
management decision such as the 
decision to approve a personnel 
transfer, extended leave, or extended 
training. See H.R. Rep. No. 506,104th 
Cong., 2d Sess. 27 (1996). TBOR2 
distinguished a managerial act from a 

general administrative decision, such as 
a decision on how to organize the 
processing of tax returns or a decision 
regarding the implementation of an 
improved computer system. Id. A 
general administrative decision is a 
decision that impacts tax 
administration. The amendments to 
section 6404(e)(1) are effective for 
interest accruing with respect to 
deficiencies or payments for taxable 
years beginning after July 30,1996. 

TBOR2 also added section 6404(g). 
Section 6404(g) grants the Tax Court 
jurisdiction to determine whether the 
IRS’s failure to abate interest for an 
eligible taxpayer is an abuse of 
discretion. Tax Court review is available 
for requests for abatement of interest 
that are made after July 30,1996, or that 
have not been denied prior to July 31, 
1996. See Banat v. Commissioner, 109 
T.C. 92 (1997); White v. Commissioner. 
109 T.C. 96 (1997). 

Explanation of Provisions 

TBOR2 expanded the scope of 
abatement relief under section 
6404(e)(1). Consistent with 
congressional intent, the proposed 
regulations permit abatement of interest 
in more situations than under prior law. 
Nothing in the proposed regulations is 
intended to limit the extent to which the 
IRS could abate interest before the 
effective date of TBOR2. 

The proposed regulations define 
managerial act and incorporate other 
changes made by TBOR2. 'rBOR2 did 
not alter the definition of ministerial act 
under prior law. Accordingly, the 
proposed regulations retain the 
definition of ministerial act in the 
temporary regulations. 

Managerial act is defined as an 
administrative act that occurs during the 
processing of a taxpayer’s case involving 
the temporary or permanent loss of 
records or the exercise of judgment or 
discretion relating to management of 
personnel. A decision concerning the 
proper application of federal tax law (or 
other federal or state law) is not a 
managerial act. Further, interest 
attributable to a general administrative 
decision, such as the IRS’s decision on 
how to organize the processing of tax 
returns or its delay in implementing an 
improved computer system, cannot be 
abated under section 6404(e)(1). 

In addition, the proposed regulations 
provide examples to illustrate the 
definitions of ministerial act and 
managerial act. Examples 1, 2, 3, 7, and 
8 of the proposed regulations are 
substantially similar to Examples 1 
through 5 of the temporary regulations. 
However, in Example 3 of the proposed 
regulations (Example 4 of the temporary 

regulations), a decision to approve 
extended training is a managerial act, 
and in Example 8 of the proposed 
regulations (Example 5 of the temporary 
regulations) the type of work priority is 
specified. 

The provisions of the regulations 
relating to a ministerial act apply to 
interest accruing with respect to 
deficiencies or payments of any tax 
described in section 6212(a) for taxable 
years beginning after December 31, 
1978, for which the applicable statute of 
limitations has not expired. The 
provisions of the regulations relating to 
a managerial act are proposed to apply 
to interest accruing with respect to 
deficiencies or payments of any tax 
described in section 6212(a) for taxable 
years beginning after July 30,1996. 

Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a 
significant regulatory action as defined 
in Executive Order 12866. Therefore, a 
regulatory assessment is not required. It 
also has been determined that section 
553(b) of the Administrative Procedure 
Act (5 U.S.C. Chapter 5) does not apply 
to these regulations, and because the 
regulations do not impose a collection 
of information on small entities, the 
Regulatory Flexibility Act (5 U.S.C. 
Chapter 6) does not apply. Pursuant to 
section 7805(f) of the Internal Revenue 
Code, this notice of proposed 
rulemaking will be submitted to the 
Chief Covmsel for Advocacy of the Small 
Business Administration for comment 
on its impact on small business. 

Comments and Requests for a Public 
Hearing 

Before these proposed regulations are 
adopted as final regulations, 
consideration will be given to any 
written comments (a signed original and 
eight (8) copies) or electronic comments 
that are submitted timely to the IRS. All 
comments will be available for public 
inspection and copying. A public 
hearing may be scheduled if requested 
in writing by any person that timely 
submits written comments. If a public 
hearing is scheduled, notice of the date, 
time, and place of the hearing will be 
published in the Federal Register. 

Drafting Information 

The principal author of these 
regulations is David B. Auclair. 
However, other personnel from the IRS 
and Treasury Department participated 
in their development. 

List of Subjects in 26 CFR Part 301 

Employment taxes. Estate taxes, 
Excise taxes. Gift taxes, Income taxes. 



1088 Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Proposed Rules 

Penalties, Reporting and recordkeeping 
requirements. 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part 301 is 
proposed to be amended as follows: 

PART 301—PROCEDURE AND 
ADMINISTRATION 

Paragraph 1. The authority citation 
for part 301 continues to read in part as 
follows: 

Authority: 26 U.S.C. 7805 * * * 

Par. 2. Section 301.6404-2 is added to 
read as follows: 

§ 301.6404-2 Abatement of Interest 
(a) In general. (1) Section 6404(e)(1) 

provides that the Commissioner may (in 
the Commissioner’s discretion) abate the 
assessment of all or any part of interest 
on aiw— 

(1) Deficiency (as defined in section 
6211(a), relating to income, estate, gift, 
generation-skipping, and certain excise 
taxes) attributable in whole or in part to 
any unreasonable error or delay by an 
officer or employee of the Internal 
Revenue Service (IRS) (acting in an 
official capacity) in performing a 
ministerial or managerial act; or 

(ii) Payment of any tax described in 
section 6212(a) (relating to income, 
estate, gift, generation-skipping, and 
certain excise taxes) to the extent that 
any error or delay in payment is 
attributable to an officer or employee of 
the IRS (acting in an official capacity) 
being unreasonably erroneous or 
dilatory in performing a ministerial or 
managerial act. 

(2) An error or delay in performing a 
ministerial or managerial act will be 
taken into account only if no significant 
aspect of the error or delay is 
attributable to the taxpayer involved or 
to a person related to the taxpayer 
within the meaning of section 267(b) or 
section 707(b)(1). Moreover, an error or 
delay in performing a ministerial or 
managerial act will be taken into 
account only if it occurs after the IRS 
has contacted the taxpayer in writing 
with respect to the deficiency or 
payment. For purposes of this paragraph 

_ (a)(2), no significant aspect of the error 
or delay is attributable to the taxpayer 
merely because the taxpayer consents to 
extend the period of limitations. 

(b) Definitions. (1) Managerial act 
means an administrative act that occurs 
during the processing of a taxpayer’s 
case involving the temporary or 
permanent loss of records or the 
exercise of judgment or discretion 
relating to management of personnel. A 
decision concerning the proper 

application of federal tax law (or other 
federal or state law) is not a managerial 
act. Further, interest attributable to a 
general administrative decision, such as 
the IRS’s decision on how to organize 
the processing of tax returns or the IRS’s 
decision on the implementation 
schedule for an improved computer 
system, cannot be abated under 
paragraph (a) of this section. 

(2) Ministerial act means a procedural 
or mechanical act that does not involve 
the exercise of judgment or discretion, 
and that occurs during the processing of 
a taxpayer’s case after all prerequisites 
to the act, such as conferences and 
review by supervisors, have taken place. 
A decision concerning the proper 
application of federal tax law (or other 
federal or state law) is not a ministerial 
act. 

(c) Examples. The following examples 
illustrate the provisions of paragraphs 
(b)(1) and (b)(2) of this section. For the 
purposes of the examples, no significant 
aspect of any error or delay is 
attributable to the taxpayer, and the IRS 
has contacted the taxpayer in writing 
with respect to the deficiency. 

Example 1. A taxpayer moves from one 
state to another before the IRS selects the 
taxpayer’s income tax return for examination. 
A letter explaining that the return has been 
selected for examination is sent to the 
taxpayer’s old address and then forwarded to 
the new address. The taxpayer timely 
responds, asking that the audit be transferred 
to the IRS’s district office that is nearest the 
new address. The group manager approves 
the request. After the request for transfer has 
been approved, the transfer of the case is a 
ministerial act. The Commissioner may (in 
the Commissioner’s discretion) abate interest 
attributable to any unreasonable delay in 
transferring the case. 

Example 2. An examination of a taxpayer’s 
income tax return reveals a deficiency with 
respect to which a notice of deficiency will 
be issued. The taxpayer and the IRS identify 
all agreed and unagreed issues, the notice is 
prepared and reviewed (including review by 
District Counsel, if necessary) and any other 
relevant prerequisites are completed. The 
issuance of the notice of deficiency is a 
ministerial act. The Commissioner may (in 
the Commissioner’s discretion) abate interest 
attributable to any umeasonable delay in 
issuing the notice. 

Example 3. A revenue agent is sent to a 
training course for an extended period of 
time, and the agent’s supervisor decides not 
to reassign the agent’s cases. During the 
training course, no work is done on the cases 
assigned to the agent. The decision to send 
the revenue agent to the training course and 
the decision not to reassign the agent’s cases 
are not ministerial acts; however, both 
decisions are managerial acts. The 
Commissioner may (in the Commissioner’s 
discretion) abate interest attributable to any 
unreasonable delay resulting from these 
decisions. 

Example 4. A taxpayer appears for an 
office audit and submits all necessary 
documentation and information. The auditor 
tells the taxpayer that the taxpayer will 
receive a copy of the audit report. However, 
before the report is prepared, the auditor is 
permanently reassigned to another group. An 
extended period of time passes before the 
auditor’s cases are reassigned. The decision 
to reassign the auditor and the decision not 
to reassign the auditor’s cases are not 
ministerial acts; however, they are 
managerial acts. The Commissioner may (in 
the Commissioner’s discretion) abate interest 
attributable to any unreasonable delay 
resulting from these decisions. 

Example 5. A taxpayer is notified that the 
IRS intends to audit the taxpayer’s income 
tax return. The agent assigned to the case is 
granted sick leave for an extended period of 
time and the taxpayer’s case is not 
reassigned. The decision to grant sick leave 
and the decision not to reassign the 
taxpayer’s case to another agent are not 
ministerial acts; however, they are 
managerial acts. The Commissioner may (in 
the Commissioner’s discretion) abate interest 
attributable to any unreasonable delay caused 
by these decisions. 

Example 6. A revenue agent has completed 
an examination of the income tax return of 
a taxpayer. There are issues that are not 
agreed upon between the taxpayer and the 
IRS. Before the notice of deficiency is 
prepared and reviewed, a clerical employee 
misplaces the taxpayer’s case file. The act of 
misplacing the case file is a managerial act. 
The Commissioner may (in the 
Commissioner’s discretion) abate interest 
attributable to any unreasonable delay 
resulting from the file being misplaced. 

Example 7. A taxpayer invests in a tax 
shelter and reports a loss from the tax shelter 
on the taxpayer’s income tax return. IRS 
personnel conduct an extensive examination 
of the tax shelter, and the processing of the 
taxpayer’s case is delayed because of that 
examination. The decision to delay the 
processing of the taxpayer’s case until the 
completion of the examination of the tax 
shelter is a decision on how to organize the 
processing of tax returns. This is a general 
administrative decision. Consequently, 
interest attributable to this decision cannot 
be abated under paragraph (a) of this section. 

Example 8. A taxpayer claims a loss on the 
taxpayer’s income tax return and is notified 
that the IRS intends to examine the return. 
However, a decision is made not to 
commence the examination of the taxpayer’s 
return until the processing of another rehom, 
for which the statute of limitations is about 
to expire, is completed. The decision on how 
to prioritize the processing of returns based 
on the expiration of the statute of limitations 
is a general administrative decision. 
Consequently, interest attributable to this 
decision cannot be abated under paragraph 
(a) of this section. 

Example 9. During the examination of an 
income tax return, there is disagreement 
between the taxpayer and the revenue agent 
regarding certain itemized deductions 
claimed by the taxpayer on the return. To 
resolve the issue. Examination requests 
advice from the Office of Chief Counsel on 
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a substantive issue of federal tax law. The 
decision to request advice is a decision 
concerning the proper application of federal 
tax law; it is neither a ministerial nor a 
managerial act. Consequently, interest 
attributable to a delay resulting from the 
decision to request advice cannot be abated 
under paragraph (a) of this section. 

Example 10. The facts are the same as in 
Example 9 except the attorney who is 
assigned to respond to the request for advice 
is granted leave for an extended period of 
time. The case is not reassigned during the 
attorney’s absence. The decision to grant 
leave and the decision not to reassign the 
taxpayer’s case to another attorney are not 
ministerial acts; however, they are 
managerial acts. The Commissioner may (in 
the Commissioner’s discretion) abate interest 
attributable to any unreasonable delay caused 
by these decisions. 

Example 11. A taxpayer contacts an IRS 
employee and requests the amount due .to 
satisfy the taxpayer’s income tax liability for 
a particular taxable year. Because the 
employee friils to access the most recent data, 
the employee gives the taxpayer an incorrect 
ampimt due. As a result, the taxpayer pays 
less than the amount required to satisfy the 
tax liability. Accessing the most recent data 
is a ministerial act. The Commissioner may 
(in the Commissioner’s discretion) abate 
interest attributable to any unreasonable error 
or delay arising firom giving the taxpayer an 
incorrect amount due to satisfy the taxpayer’s 
income tax liability. 

Example 12. A taxpayer contacts an IRS 
employee and requests the amount due to 
satisfy the taxpayer’s income tax liability for 
a particular taxable year. To determine the 
current amount due, the employee must 
interpret complex provisions of federal tax 
law involving net operating loss carrybacks 
and foreign tax credits. Because the employee 
incorrectly interprets these provisions, the 
employee gives the taxpayer an incorrect 
amoimt due. As a result, the taxpayer pays 
less than the amoimt required to satisfy the 
tax liability. Interpreting federal tax law is 
neither a ministerial nor a managerial act. 
Consequently, interest attributable to an error 
or delay arising from giving the taxpayer an 
incorrect amount due to satisfy the taxpayer’s 
income tax liability cannot be abated under 
paragraph (a) of this section. 

(d) Effective date. The provisions of 
this section apply to interest accruing 
with respect to deficiencies or payments 
of any tax described in section 6212(a) 
for taxable years beginning after July 30, 
1996. 
Michael P. Dolan, 

Deputy Commissioner of Internal Revenue. 
(FR Doc. 98-19 Filed 1-7-98; 8:45 ami 

BILUNQ CODE 4830-01-P 

DEPARTMENT OF TRANSPORTATION 

Coast Guard 

33 CFR Part 165 

[CGD01-97-004] 

RIN 2115-AA97 

Security Zone: Dignitary Arrival/ 
Departure Logan International Airport, 
Boston, MA 

agency: Coast Guard, DOT. 
ACTION: Notice of proposed rulemaking. 

summary: 'The Coast Guard proposes to 
establish a permanent, four-sector 
security zone on the waters around 
Logan International Airport, above the 
Callahan Timnel, Sumner Tunnel, Ted 
Williams Tunnel, and around any 
designated vessel, to protect the 
President, Vice President and visiting 
heads of foreign states or foreign 
governments during their arrival, 
departure and transits to and from 
Logan International Airport. 
DATES: Comments must reach the Coast 
Guard on or before March 9,1998. * 
ADDRESSES: Comments must be mailed 
to the U.S. Coast Guard Marine Safety 
Office Boston. 455 Commercial Street, 
Boston, MA 02109, or may be delivered 
to the Marine Safety Office between the 
hours of 7:30 a.m. and 3:30 p.m., 
Monday through Friday, except federal 
holidays. 
FOR FURTHER INFORMATION CONTACT: 

LT Michael H. Day or MSTC Daniel J. 
Dugery, Coast Guard Marine Safety 
Office Boston, MA; telephone (617) 
223-3000. 

SUPPLEMENTARY INFORMATION: 

Requests for Comments 

The Coast Guard encourages 
interested persons to participate in this 
rulemaking by submitting written data, 
views, or arguments. Persons submitting 
comments should include their name 
and address, identify this rulemaking 
(CGDOl-97-004) and the specific 
section of this proposal to which each 
comment applies, and give a reason for 
each comment. Persons wanting 
acknowledgment of receipt of comments 
should enclose a stamped, self- 
addressed postcard or envelope. 

The Coast Guard will consider all 
comments received during the comment 
period. It may change this proposal in 
view of the comments. The Coast Guard 
plans no public hearing. Persons may 
request a public hearing by writing to 
the Project Manager at the address 
under ADDRESSES. If it determines that 
the opportunity for oral presentations 
will aid this rulemaking, the Coast 

Guard will hold a public hearing at a 
time and place announced by a later 
notice in the Federal Register. 

Background and Purpose 

Boston, Massachusetts is often visited 
by the President and Vice President of 
the United States, as well as visiting 
heads of foreign states or foreign 
governments on the average of 24 times 
per year. Often these visits are on short 
notice. The President, Vice President, 
and visiting heads of foreign states or 
foreign governments require Secret 
Service protection. The President, Vice 
President, and visiting heads of foreign 
states or foreign governments arrive at 
Logan International Airport, then transit 
to locations throughout Boston by car or 
boat. Due to the sensitive nature of these 
visits a security zone is needed. 
Standard security procedures are 
enacted to ensure the proper level of 
protection to prevent sabotage or other 
subversive acts, accidents, or other 
activities of a similar nature. In the past, 
temporary security zones were 
requested by the U.S. Secret Service 
with limited notice for preparation by 
the U.S. Coast Guard. The proposed 
regulation would establish a permanent 
four-sector security zone that could be 
activated upon request of the U.S. Secret 
Service pursuant to their authority 
under 18 U.S.C. 3056, The security zone 
sections will be as follows: 

Sector one will go into effect 15 
minutes prior to the scheduled landing 
or takeoff of the aircraft carrying either 
the President, Vice President, or visiting 
heads of foreign states or foreign 
governments at Logan International 
Airport. Sector one will preclude all 
vessels firom approaching within three 
hundred yards of the Logan 
International Airport shoreline, bound 
on the west by a line drawn between 
positions 42*22'45" N, 071*91'05" W 
and 42»21'48" N, 071‘’01'45" W (NAD 
1983). 

Sector two will go into effect 15 
minutes before the vehicle carrying 
either the President, Vice President, or 
visiting heads of foreign states or foreign 
governments enters the Callahan Tunnel 
or Sumner Tuimel. Sector two will 
preclude all vessels firom entering an 
area of the main ship channel, Boston 
Inner Harbor, fifty yards in all directions 
fi'om a point directly above the Callahan 
Timnel and the Sumner Tunnel. 

Sector three will go into effect 15 
minutes before the vehicle carrying 
either the President. Vice President, or 
visiting heads of foreign states or foreign 
governments enters the Ted Williams 
Tunnel. Sector three will preclude all 
vessels firom entering an area of the 
main ship channel, Boston Inner 
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Harbor, fifty yards in all directions from 
a point directly above the Ted Williams 
Tunnel. 

Sector four will go into effect 15 
minutes before either the President, 
Vice President, or visiting heads of 
foreign states or foreign governments 
board the designated transport vessel. 
Sector four will preclude all vessels 
from approaching within three hundred 
yards in all directions from the 
designated vessel transporting the 
dignitaries between Logan International 
Airport and any location in Boston 
Harbor. 

The activation of a particular sector of 
this security zone will be announced via 
Safety Marine Information Broadcasts 
and by locally issued notices. 

Regulatory Evaluation 

This rule is not a significant 
regulatory action imder section 3(f) of 
Executive Order 12866 and does not 
require an assessment of potential costs 
and benefits under section 6(a)(3) of that 
order. It has not been reviewed by the 
Office of Management and Budget under 
that order. It is not significant under the 
regulatory policies and procedures of 
the Department of Transportation (DOT) 
(44 FR 11040; February 26,1979). The 
Coast Guard expects the economic 
impact of this rule to be so minimal that 
a full Regulatory Evaluation is 
unnecessary. The Coast Guard 
anticipates that this security zone will 
be activated on an average of 24 times 
per year. Costs resulting ft’om these 
regulations, if any, will be minor and 
have no significant adverse financial 
effect on vessel operators as the 
activation of any one of the sectors of 
this security zone will be of less than 
two hours duration. Deep draft vessel 
traffic, fishing vessels, and tour boats 
may experience slight delays in 
departures or arrivals, however, the 
delays are minimal relative to the highly 
significant national security interest in 
protecting the President, Vice President, 
and visiting heads of foreign states or 
foreign governments visiting Boston. 

Small Entities 

Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.), the Coast Guard 
must consider whether this proposal 
will have a significant economic impact 
on a substantial number of small 
entities. “Small entities” may include 
(1) small businesses and not-for-profit 
organizations that are independently 
owned and operated and are not 
dominant in their fields and (2) 
governmental jurisdictions with 
populations of less than 50,000. 

For the reasons addressed under the 
Regulatory Evaluation above, the Coast 

Guard finds that this rule will not have 
a significant impact on a substantial 
number of small entities. 

Collection of Information 

This proposal contains no collection 
of information requirements under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). 

Federalism 

The Coast Guard has analyzed this 
rule under the principles and criteria 
contained in Executive Order 12612, 
and has determined that this rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

Environment 

The Coast Guard has considered the 
environmental impact of this rule and 
concluded that, under section 
2.B.2.e.(34)(g) of Commandant 
Instruction M16475.1B (as revised by 59 
FR 38654, July 29,1994), this rule is 
categorically excluded firom further 
environmental documentation. A 
Categorical Exclusion Determination 
and an Environmental Analysis 
Checklist are included in the docket. 

List of Subjects in 33 CFR Part 165 

Harbors, Marine safety. Navigation 
(water). Reporting and recordkeeping 
requirements. Security measures. 
Waterways. 

Proposed Regulation 

For reasons set our in the preamble, 
the Coast Guard proposes to amend 33 
CFR Part 165 as follows: 

PART 165—[AMENDED] 

1. The authority citation for part 165 
continues to read as follows: 

Authority: 33 U.S.C. 1231; 50 U.S.C. 191; 
33 CFR 1.05-l(g), 6.04-1, 6.04-6, and 160.5; 
49 CFR 1.46. 

2. Section 165.113, is added to read as 
follows: 

§ 165.113 Security Zone: Dignitary Arrivai/ 
Departure Logan International Airport, 
Boston, MA. 

(a) Location. The permanent security 
zone consists of four sectors that may be 
activated in part, or in whole, when the 
U.S. Secret Service activates a Federal 
Protection Zone and requests a security 
zone. These zones are for the protection 
of the President and Vice President of 
the United States, as well as visiting 
heads of foreign states or foreign 
governments arriving at, or departing 
fttim, Logan International Airport and as 
determined by the transit route across 
Boston Harbor. The security zone will 
be as follows: 

(1) Sector one will go into effect 15 
minutes prior to the scheduled landing 
or takeoff of the aircraft carrying either 
the President, Vice President, or visiting 
head of foreign states or foreign 
governments at Logan International 
Airport. Sector one will preclude all 
vessels from approaching within three 
hundred yards of the Logan 
International Airport shoreline, bound 
on the west by a line drawn between 
positions 42“22'45" N, 071‘>01'05" W 
and 42'’21'48" N, 071°01'45" W (NAD 
1983). 

(2) Sector two will go into effect 15 
minutes before the vehicle carrying 
either the President, Vice President, or 
visiting heads of foreign states or foreign 
governments enters the Callahan Tunnel 
or Sumner Tunnel. Sector two will 
preclude all vessels from entering an 
area of the main ship channel, Boston 
Inner Harbor, fifty yards in all directions 
fi"om a point directly above the Callahan 
Tunnel and the Sumner Tunnel. 

(3) Sector three will go into effect 15 
minutes before the vehicle carrying 
either the President, Vice President, or 
visiting heads of foreign states or foreign 
governments enters the Ted Williams 
Tunnel. Sector three will preclude all 
vessels from entering an area of the 
main ship channel, Boston Inner 
Harbor, fifty yards in all directions from 
a point directly above the Ted Williams 
Tunnel. 

(4) Sector four will go into effect 15 
minutes before either the President, 
Vice President, or visiting head of 
foreign states or foreign governments 
board the designated transport vessel. 
Sector four will preclude all vessels 
from approaching within three hundred 
yards in all directions from the 
designated vessel transporting either the 
President, Vice President, or visiting 
head of foreign states or foreign 
governments between Logan 
International Airport and any location 
in Boston Harbor. 

(5) The activation of a particular 
sector of this security zone will be 
announced via Safety Marine 
Information Broadcasts and by locally 
issued notices. 

(b) Regulations: 
(1) The general regulations covering 

security zones contained in 33 CFR 
165.33 apply. 

(2) All persons and vessels shall 
comply with the instructions of the 
Coast Guard Captain of the Port or the 
designated on scene patrol personnel. 
Coast Guard patrol personnel include 
commissioned, warrant, and petty 
officers of the Coast guard. Upon being 
hailed by a Coast Guard vessel via siren, 
radio, flashing light, or other means, the 
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operator of a vessel shall proceed as 
directed. 

Dated: December 11,1997. 

J. L. Grenier, 

Captain, U.S. Coast Guard, Captain of the 
Port, Boston, Massachusetts. 
[FR Doc. 98-450 Filed 1-7-98; 8:45 am] 

BILUNQ CODE 4910-14-M 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[OH111 -1 b; FRL-6947-0] 

Approval and Promulgation of 
Maintenance Plan Revision; Ohio 

agency: Environmental Protection 
Agency. 
ACTION: Proposed rule. 

summary: The United States 
Environmental Protection Agency is 
proposing to approve a October 20, 
1997, request from Ohio, for a State 
Implementation Plan maintenance plan 

revision for the Jefferson County ozone 
maintenance area. The maintenance 
plan revision allocates to the mobile 
source emissions budget for 
transportation conformity a portion of 
the existing safety margin. The safety 
margin is the difference between the 
attainment inventory level of the total 
emissions and the projected levels of the 
total emissions in the final year of the 
maintenance plan. 

DATES: Written comments on this 
proposed action must be received by 
February 9,1998. 

ADDRESSES: Written comments should 
be sent to: J. Elmer Bortzer, Chief, 
Regulation Development Section, Air 
Programs Branch, (AR-18J), U.S. 
Environmental Protection Agency, 
Region 5, 77 West Jackson Boulevard, 
Chicago, Illinois, 60604. 

FOR FURTHER INFORMATION CONTACT: 

Scott Hamilton, Environmental 
Scientist, Regulation Development 
Section, Air Programs Branch (AR-18J), 
U.S. Environmental Protection Agency, 

/ 

Region 5, 77 West Jackson Boulevard, 
Chicago, Illinois 60604, (312) 353-4775. 
SUPPLEMENTARY INFORMATION: For 
additional information, see the Direct 
Final rule which is located in the Rules 
section of this Federal Register. Copies 
of the requests are available for 
inspection at the following address: 
(Please contact Scott Hamilton at (312) 
353—4775 before visiting the Region 5 
office.) USEPA Region 5, Air and 
Radiation Division, 77 West Jackson 
Boulevard, Chicago, Illinois 60604- 
3590. 

List of Subjects in 40 CFR Part 52 

Environmental protection. Air 
pollution control. Hydrocarbons, 
Intergovernmental relations. Ozone, 
Nitrogen oxides. Transportation 
conformity. 

Authority: 42 U.S.C. 7401 et seq. 

Dated: December 24,1997. 

David A. Ullrich, 

Acting Regional Administrator, Region V. 
(FR Doc. 98-432 Filed 1-7-98; 8:45 am) 

BILUNQ CODE 6540-«0-P 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
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DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service; Agency 
Information Collection Activities: 
Proposed Collection; Comments 
Request; Food Stamp Nutrition 
Education Program Study 

agency: Food and Nutrition Service, 
USDA. 
ACTION: Notice. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the Food and 
Nutrition Service’s intention to request 
Office of Management and Budget 
approval of the Food Stamp Nutrition 
Education Program Study. 
OATES: Written comments on this notice 
must be received by March 9,1998. 
ADDRESSES: Comments are invited on: 
(a) Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the proposed collection 
of information, including the validity of 
the methodology and assumptions used; 
(c) ways to enhance the quality, utility, 
and clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technology. Comments may be 
sent to: Steven Carlson, Acting Director, 
Office of Analysis and Evaluation, Food 
and Nutrition Service, U.S. Department 
of Agriculture, 3101 Park Center Drive, 
Alexandria, VA 22302. 

All requests to this notice will be 
summarized and included in the request 
for Office of Management and Budget 
(OMB) approval. All comments will also 
become a matter of public record. 
FOR FURTHER INFORMATION CONTACT: 

Requests for additional information or 
copies of the proposed information 

collection forms should be directed to 
Steven Carlson (703) 305-2017. 

SUPPLEMENTARY INFORMATION: 

Title: Food Stamp Nutrition 
Education Program Study. 

OMB Number: Not yet assigned. 
Expiration Date: N/A. 
T}^e of Request: New collection of 

informatioji. 
Abstract: The Food Stamp Nutrition 

Education Program (FSNEP) is an 
optional food stamp administrative 
activity available to all States under 
Section 11(F) of the Food Stamp Act of 
1977, 7 U.S.C. 2020(f), with the goal of 
improving nutrition education for food 
stamp recipients. In fiscal year (FY) 
1997, 37 State Food Stamp Agencies 
applied and received approval for 
Federal reimbursement of nutrition 
education expenditures. As the number 
of States applying for food stamp 
nutrition education funds has increased 
and the breadth of their activities has 
expanded, the Food and Nutrition 
Service (FNS) would like to maintain 
information about the content and 
expenditures of these State activities in 
a centralized location. Currently the 
State plans for these FSNEPs are held at 
FNS regional offices and FNS lacks a 
national file or data-gathering system to 
track and analyze State FSNEP 
activities. The purpose of this project is 
fivefold: (1) to characterize the food 
stamp nutrition education activities 
proposed and implemented by States in 
FY 1997; (2) to describe reasons for less- 
than-full implementation of proposed 
activities; (3) to describe how FY 1997 
FSNEP dollars were spent; (4) to 
estimate the cost-effectiveness of the 
FSNEPs, in terms of the number of 
persons served, amount of nutrition 
education delivered, and geographical 
coverage; and finally; (5) to create a 
database for FNS to use in tracking State 
food stamp nutrition education 
activities in the future. 

Information for this study will be 
collected in three stages. First, as 
background, a content analysis of State 
FY 1997 Nutrition Education Plan (NEP) 
documents will be conducted. The 
second stage of research will involve 
telephone interviews with State officials 
from each of the 37 States with FNS- 
approved FY 1997 NEPs. These 
interviews will be conducted to 
confirm, update, and obtain missing 
information abstracted fi'om the NEP 
documents and to compare proposed 

FSNEP activities and budgets to 
activities implemented and dollars 
spent. Copies of nutrition education 
materials and curriculum used in State 
FSNEPs will be requested finm State 
officials. Data fi'om stages one and two 
of the research will be entered into a 
database and included in a final report 
submitted to FNS. 

The third stage of data collection will 
involve on-site interviews with one 
local FSNEP in each of six States. Local 
staff and program recipients will be 
interviewed to gather more detailed 
information on how local programs 
work, including information on 
facilitators and barriers to conducting 
nutrition education activities for the 
food stamp population and to 
collaborating with other nutrition 
programs at the community level. 

Affected Public: State and local 
governments, local private organizations 
collaborating with FSNEP programs, 
and recipients of food stamp nutrition 
education activities. 

Estimated Number of Respondents: 
For the telephone survey, an average of 
six State-level staff will respond fiom 
each of the 37 States with approved FY 
1997 NEPs. Respondents from each of 
the States will include one official from 
the State Food Stamp Agency, and three 
NEP administrators and two budget 
officials from State-level FSNEP 
sponsoring agencies. For the local on¬ 
site interviews, an average of nine key 
informants will be interviewed in each 
State. These include one local FSNEP 
program administrator/director, an 
average of two local nutrition education 
program staff, one representative from a 
commimity agency that is collaborating 
with the local FSNEP, and up to six 
recipients of the nutrition education 
activities who will be interviewed in a 
group setting, if practicable. 

Estimated Time per Response: 
Telephone interviews with NEP 
administrators will average one hour 
each; telephone interviews with State 
Food Stamp Agency staff and budget 
officials will average 30 minutes each. 
On-site interviews, whether conducted 
individually or in group settings, will 
last a total of two hours for each local 
program director and one hour for each 
of the remaining nine respondents. 

Estimated Total Annual Burden on 
Respondents: The estimated total 
annual binden of the telephone 
interview data collection effort will be 
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4.5 hours per State, totaling 166.5 hours 
of respondent time for the 37 States. The 
estimated total annual burden of the site 
visits will be 11 hours per site, totaling 
66 hours for the six site visits. 

Dated; December 29,1997. 
Yvette S. Jackson, 
Acting Administrator, Food and Nutrition 
Service. 
IFR Doc. 98-417 Filed 1-7-98; 8:45 ami 
BILUNG COO€ 3410-a0-U 

DEPARTMENT OF AGRICULTURE 

Agricultural Research Service 

Government Owned Inventions 
Available for Licensing 

agency: Agricultural Research Service, 
USDA. 
ACTION: Notice of Government owned 
inventions available for licensing. 

SUMMARY: The inventions listed below 
are owned by the U.S. Government as 
represented by the Department of 
Agriculture, and are available for 
licensing in accordance with 35 U.S.C. 
207 and 37 CFR 404 to achieve 
expeditious commercialization of 
results of federally funded research and 
development. Foreign patents are filed 
on selected inventions to extend market 
coverage for U.S. companies and may 
also be available for licensing. 
FOR FURTHER INFORMATION CONTACT: 

Technical and licensing information on 
these inventions may be obtained by 
writing to June Blalock, Technology 
Licensing Coordinator, USDA, ARS, 
Office of Technology Transfer, Room 
415, Bldg. 005, BARC-W, Beltsville, 
Maryland 20705-2350; telephone: 301- 
504-5989 or fax: 301-504-5060. Issued 
patents may be obtained from the 
Commissioner oi Patents, U.S. Patent ‘ * 
and Trademark Office, Washington, D.C. 
20231. 
SUPPLEMENTARY INFORMATION: The 
inventions available for licensing are: 
S.N. 08/563,834, “Dietary Fiber Gels for 

Preparing Calorie Reduced Foods” 
S.N. 08/844,274, “PiggyBac Transposon- 

Based Genetic Transformation System 
for Insects” 

S.N. 08/844,631, “Bacteriohopanetetrol 
cmd Related Compounds Useful for 
Modulation of Lipoxygenase Activity 
and Anti-Inflammatory Applications” 

S.N. 08/859,309, “Trapping System for 
Flying Insects” 

S.N. 08/879,560, “Methods for 
Separation of Wheat Flour into 
Protein and Starch Fractions” 

S.N. 08/905,113, “Novel Thermostable 
a-L-Arabinofuranosidase from 
Aureobasidium pullulans" 

S.N. 08/906,333, “Method of Using Bile 
Salts to Inhibit Red Heat in Stored 
Brine-Cured Hides and Skins” 

S.N. 08/915,609, “Single-Site 
Amplifrcation (SSA)” 

S.N. 98/000,027, “Soybean—‘Derry’ ” 
S.N. 98/000,028, “Soybean—‘Donegal* ” 
S.N. 98/000,029, “Soybean—‘Tyrone’ ” 
June Blalock, 
Technology Licensing Coordinator. 
IFR Doc. 98-442 Filed 1-7-98; 8:45 am] 
BILUNQ CODE 341(M>3-P 

DEPARTMENT OF DEFENSE 

GENERAL SERVICES 
ADMINISTRATION 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[0MB Control No. 9000-0122] 

Proposed Collection; Comment 
Request Entitled Scope and Duration 
of Contract 

AGENCIES: Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA). 

ACTION: Notice of request for public 
comments regarding an extension to an 
existing OMB clearance (9000-0122). 

SUMMARY: Under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35), the Federal 
Acquisition Regulation (FAR) 
Secretariat will be submitting to the 
OfHce of Management and Budget 
(OMB) a request to review and approve 
an extension of a currently approved 
information collection requirement 
concerning Scope and Duration of 
Contract. The clearance currently 
expires on April 30,1998. 

DATES: Comments may be submitted on 
or before March 9,1998. 

FOR FURTHER INFORMATION CONTACT: Paul 
Linfield, Federal Acquisition Policy 
Division, GSA (202) 501-1757. 
ADDRESSES: Comments regarding this 
burden estimate or any other aspect of 
this collection of information, including 
suggestions for reducing this burden, 
should be submitted to: FAR Desk 
Officer, OMB, Room 10102, NEOB, 
Washington, DC 20503, and a copy to 
the General Services Administration, 
FAR Secretariat, 1800 F Street, NW, 
Room 4037, Washington, DC 20405. 
Please cite OMB Control No. 9000-0122, 
Scope and Duration q| Contract, in all 
correspondence. 

SUPPLEMENTARY INFORMATION*. 

A. Purpose 

The FAR clause at 52.241-3 requires 
the utility to furnish the Government 
with a complete set of rates, terms and 
conditions, and any subsequently 
approved or proposed revisions when 
proposed. 

B. Annual Reporting Burden 

Public reporting burden for this 
collection of information is estimated to 
average .25 hours per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 

The annual reporting burden is 
estimated as follows: Respondents, 
1,000; responses per respondent, 5; total 
annual responses, 5,000; preparation 
hours per response, .25; and total 
response burden hours, 1,250. 

C. Annual Recordkeeping Burden 

The annual recordkeeping burden is 
estimated as follows: 

Recordkeepers, 1,000; hours per 
recordkeeper, 1; and total recordkeeping 
burden hours, 1,000. 

Obtaining Copies of Proposals 

Requester may obtain a copy of the 
justification from the General Services 
Administration, FAR Secretariat 
(MVRS), 1800 F Street, NW, Room 4037, 
Washington, DC 20405, telephone (202) 
501—4755. Please cite OMB Control No. 
9000-0122, Scope and Duration of 
Contract, in all correspondence. 

Dated: January 5,1998. 
Sharon A. Kiser, 
FAR Secretariat. 
(FR Doc. 98-426 Filed 1-7-98; 8:45 am) 
BILUNQ CODE 6820-34-P 

DEPARTMENT OF DEFENSE 

GENERAL SERVICES 
ADMINISTRATION 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[OMB Control No. 9000-0123] 

Proposed Collection; Comment 
Request Entitled Change In Rates or 
Terms and Conditions of Service for 
Regulated Services 

AGENCIES: Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA). 
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action: Notice of request for public 
comments regarding an extension to an 
existing 0MB clearance (9000-0123). 

SUMMARY: Under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35), the Federal 
Acquisition Regulation (FAR) 
Secretariat will be submitting to the 
Office of Management and Budget 
(0MB) a request to review and approve 
an extension of a currently approved 
information collection requirement 
concerning Change in Rates or Terms 
and Conditions of Service for Regulated 
Services. The clearance currently 
expires on April 30,1998. 
DATES: Comments may be submitted on 
or before March 9,1998. 

FOR FURTHER INFORMATION CONTACT: Paul 
Linfield, Federal Acquisition Policy 
Division. GSA (202) 501-1757. 

ADDRESSES: Comments regarding this 
burden estimate or any other aspect of 
this collection of information, including 
suggestions for reducing this burden, 
should be submitted to: FAR Desk 
Officer, OMB, Room 10102, NEOB, 
Washington, DC 20503, and a copy to 
the General Services Administration, 
FAR Secretariat, 1800 F Street, NW, 
Room 4037, Washington, DC 20405. 
Please cite OMB Control No. 9000-0123, 
Change in Rates or Terms and 
Conditions of Service for Regulated 
Services, in all correspondence. 

SUPPLEMENTARY INFORMATION: 

A. Purpose 

The FAR clause at 52.241-7 requires 
the utility to furnish the Government 
with a complete set of rates, terms and 
conditions, and any subsequently 
approved or proposed revisions when 
proposed. 

B. Annual Reporting Burden 

Public reporting burden for this 
collection of information is estimated to 
average 15 minutes per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 

The annual reporting burden is 
estimated as follows: Respondents, 
1,000; responses per respondent, 5; total 
annual responses, 5,000; preparation 
hours per response, 15 minutes; and 
total response burden hours, 1,250. 

C. Annual Recordkeeping Burden 

The annual recordkeeping burden is 
estimated as follows: Recordkeepers, 
1,000; hours per recordkeeper, 1; and 
total recordkeeping burden hours. 1,000. 

Obtaining Copies of Proposals 

Requester may obtain a copy of the 
justification from the General Services 
Administration, FAR Secretariat 
(MVRS), Room 4037,1800 F Street, NW, 
Washington, DC 20405, telephone (202) 
501—4755. Please cite OMB Control No. 
9000-0123, Change in Rates or Terms 
and Conditions of Service for Regulated 
Services, in all correspondence. 

Dated: January 5,1998. •- 
Sharon A. Kiser, 
FAR Secretariat. 
[FR Doc. 98-427 Filed 1-7-98; 8:45 am) 
BILUNG CODE 6820-34-P 

DEPARTMENT OF DEFENSE 

GENERAL SERVICES 
ADMINISTRATION 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[OMB Control No. 9000-0124] 

Proposed Collection; Comment 
Request Entitled Capital Credits 

AGENCIES: Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA). 
ACTION: Notice of request for public 
comments regarding an extension to an 
existing OMB clearance (9000-0124). 

SUMMARY: Under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35), the Federal 
Acquisition Regulation (FAR) 
Secretariat will be submitting to the 
Office of Management and Budget 
(OMB) a request to review and approve 
an extension of a currently approved 
information collection requirement 
concerning Capital Credits. The 
clearance currently expires on April 30, 
1998. 
DATES: Comments may be submitted on 
or before March 9,1998. 
FOR FURTHER INFORMATION CONTACT: Paul 
Linfield, Federal Acquisition Policy 
Division, GSA (202) 501-1757. 
ADDRESSES: Comments regarding this 
burden estimate or any other aspect of 
this collection of information, including 
suggestions for reducing this burden, 
should be submitted to: FAR Desk 
Officer, OMB, Room 10102, NEOB, 
Washington, DC 20503, and a copy to 
the General Services Administration, 
FAR Secretariat, 1800 F Street, NW, 
Room 4037, Washington, DC 20405. 
Please cite OMB Control No. 9000-0123, 
Change in Rates or Terms and 
Conditions of Service for Regulated 
Services, in all correspondence. 

SUPPLEMENTARY INFORMATION: 

A. Purpose 

The FAR clause 52.241-13, Capital 
Credits, is designed to obtain an 
accounting of Capital Credits due the 
Government when the Government is a 
member of a cooperative. 

B. Annual Reporting Burden 

Public reporting burden for this 
collection of information is estimated to 
average 2 hours per response, including 
the time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. 

The annual reporting burden is 
estimated as follows: Respondents, 450; 
responses per respondent, 1; total 
annual responses, 450; preparation 
hours per response, 2; and total 
response burden hours, 900. 

C. Annual Recordkeeping Burden 

The annual recordkeeping burden is 
estimated as follows: Recordkeepers, 
450; hours per recordkeeper, 1; and total 
recordkeeping burden hours, 450. 

Obtaining Copies of Proposals 

Requester may obtain a copy of the 
justification firom the General Services 
Administration, FAR Secretariat 
(MVRS), Room 4037, Washington, DC 
20405, telephone (202) 501-4755. Please 
cite OMB Control No. 9000-0124, 
Capital Credits, in all correspondence. 

Dated: January 5,1998. 
Sharon A. Kiser, 
FAR Secretariat. 
(FR Doc. 98-428 Filed 1-7-98; 8:45 am] 
BILUNQ CODE 6820-a4-P 

DEPARTMENT OF DEFENSE 

GENERAL SERVICES 
ADMINISTRATION 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[OMB Control No. 9000-0125] 

Proposed Collection; Comment 
Request Entitled Written Refusal of a 
Utility Supplier to Execute a Utility 
Contract 

AGENCIES: Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA). 
ACTION: Notice of request for comments 
regarding an extension to an existing 
OMB clearance (9000-0125). 
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SUMMARY: Under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35), the Federal 
Acquisition Regulation (FAR) 
Secretariat will be submitting to the 
Office of Management and Budget 
(0MB) a request to review and approve 
an extension of a currently approved 
information collection requirement 
concerning Written Refusal of a Utility 
Supplier to Execute a Utility Contract. 
This clearance currently expires on 
April 30, 1998. 
DATES: Comments may be submitted on 
or before March 9,1998. 
FOR FURTHER INFORMATION CONTACT: Paul 
Linfield, Federal Acquisition Policy 
Division, GSA (202) 501-1757. 
ADDRESSES: Comments regarding this 
burden estimate or any other aspect of 
this collection of information, including 
suggestions for reducing this burden, 
should be submitted to: FAR Desk 
Officer, OMB, Room 10102, NEOB, 
Washington, DC 20503, and a copy to 
the General Services Administration, 
FAR Secretariat, 1800 F Street, NW, 
Room 4037, Washington, DC 20405. 
Please cite OMB Control No. 9000-0125,' 
Written Refusal of a Utility Supplier to 
Execute a Utility Contract, in all 
correspondence. 

SUPPLEMENTARY INFORMATION: 

A. Purpose 

The Federal Acquisition Regulation 
requires that contracts comply with the 
applicable Federal laws and the relevant 
parts of the FAR. The written and 
definite refusal by a utility supplier to 
execute a tendered contract (41.202(c)) 
is intended to identify those suppliers 
who refuse to do so and the rationale of 
the supplier for refusing. 

B. Annual Reporting Burden 

Public reporting burden for this 
collection of information is estimated to 
average .5 hours per response, including 
the time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data * 
needed, and completing and reviewing 
the collection of information. 

The annual reporting burden is 
estimated as follows: Respondents, 50; 
responses per respondent, 1; total 
annual responses, 50; preparation hours 
per response, .30; and total response 
burden hours, 25. 

Obtaining Copies of Proposals: 

Requester may obtain copies of the 
justification ft-om the General Services 
Administration, FAR Secretariat 
(MVRS), Room 4037,1800 F Street, NW, 
Washington, DC 20405, telephone (202) 
501-4755. Please cite OMB Control No. 

9000-0125, Written Refusal of a Utility 
Supplier to Execute a Utility Contract, 
in all correspondence. 

Dated; January 5,1998. 
Sharon A. Kiser, 
FAR Secretariat. 

(FR Doc. 98-^29 Filed 1-7-98; 8:45 am] 
BILUNG CODE 6820-34-P 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

Submission for OMB Review; 
Comment Request 

ACTION: Notice. 

The Department of Defense has 
submitted to OMB for clearance, the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

Title, Associated Form, and OMB 
Number: Non Prior Service and Prior 
Service Accessions: AETC Forms 1319, 
1325, and 1419; OMB Number 0701- 
0079. 

Type of Request: Reinstatement. 
Number of Respondents: 108,500. 
Responses Per Respondent: 1. 
Annual Responses: 108,500. 
Average Burden Per Response: 49 

minutes (average). 
Annual Burden Hours: 88,165. 
Needs and Uses: The information 

collection requirement is necessary for 
use by recruiters to determine applicant 
qualifications. Respondents are civilian 
non prior and prior service personnel 
applying for enlistment into the Air 
Force as enlisted members. The 
completed forms are used by the 
recruiter to establish eligibility status of 
applicants and determine what 
additional forms are needed to obtain 
the required information. Information 
from the interview will determine if 
additional documents on law violations, 
citizenship verification, and education 
are needed. Applicants who have 
reached a certain age, marital status or 
classification are required to submit 
financial information. 

Affected Public: Individuals or 
households. 

Frequency: On occasion. 
Respondent’s Obligation: Required to 

obtain or retain benefits. 
OMB Desk Officer: Mr. Edward C. 

Springer. 
Written comments and 

recommendations on the proposed 
information collection should be sent to 
Mr. Springer at the Office of 
Management and Budget, Desk Officer 
for DOD, Room 10236, New Executive 
Office Building, Washington, DC 20503. 

DOD Clearance Officer: Mr. Robert 
Cushing. 

Written requests for copies of the 
information collection proposal should 
be sent to Mr. Cushing, WHS/DIOR, 
1215 Jefferson Davis Highway, Suite 
1204, Arlington, VA 22202-4302. 

Dated: January 2,1998. 
L.M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer, Department ofDefense. 
IFR Doc. 98-412 Filed 1-7-98; 8:45 am) 
BILUNG CODE SOOO-04-M 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

Submission for OMB Review; 
Comment Request 

action: Notice. 

The Department of Defense has 
submitted to OMB for clearance, the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

Title, Associated Form, and OMB 
Number: Health Professions Accession 
Forms; AETC Forms 1402,1437; OMB 
Number 0701-0078. 

Type of Request: Reinstatement. 
Number of Respondents: 3,600. 
Responses Per Respondent: 1. 
Annual Responses: 3,600. 
Average Burden Per Response: 1 hour. 
Annual Burden Hours: 3,600. 
Needs and Uses: The information 

collection requirement is necessary for 
use by field recruiters in the processing 
of health profession applicants applying 
for a commission in the United States 
Air Force. Respondents are civilian 
candidates applying for a commission as 
healthcare officers. These forms provide 
pertinent information to facilitate 
selection of candidates for a 
commission. 

Affected Public: Individuals or 
households. 

Frequency: On occasion. 
Respondent’s Obligation: Required to 

obtain or retain benefits. 
OMB Desk Officer: Mr. Edward C. 

Springer. 
Written comments and 

recommendations on the proposed 
information collection should be sent to 
Mr. Springer at the Office of 
Management and Budget, Desk Officer 
for DoD, Room 10236, New Executive 
Office Building, Washington, DC 20503. 

DOD Clearance Officer: Mr. Robert 
Cushing. 

Written requests for copies of the 
information collection proposal should 
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be sent to Mr. Cushing, WHS/DIOR, 
1215 Jefferson Davis Highway, Suite 
1204, Arlington, VA 22202^302. 

Dated; December 31,1997. 
L.M. Byniun, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

[FR Doc. 98-414 Filed 1-7-98; 8:45 am) 
BILUNQ CODE S000-01-M 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

Submission for OMB Review; 
Comment Request 

ACTION: Notice. 

The Department of Defense has 
submitted to OMB for clearance, the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

Title, Associated Form, and OMB 
Number: Air Force Officer Training 
School (OTS) Accession Forms; AETC 
Forms 1413,1422; OMB Niunber 0701- 
0080. 

Type of Request: Reinstatement. 
Number of Respondents: 2,000. 
Responses Per Respondent: 1. 
Annual Responses: 2,000. 
Average Burden Per Response: 1.25 

hours. 
Annual Burden Hours: 2,500. 

Needs and Uses: The information 
collection requirement is necessary for 
use by field recruiters in the processing 
of Officer Training School applications 
for commissioning in the United States 
Air Force. Respondents are civilian 
candidates applying for commissioning 
as line officers. These forms provide 
pertinent information to facilitate 
selection of candidates for a commission 
by an Officer Selection Board. 

Affected Public: Individuals or 
households. 

Frequency: On occasion. 
Respondent’s Obligation: Required to 

obtain or retain benefits. 
OMB Desk Officer: Mr. Edward C. 

Springer. 
Written comments and 

recommendations on the proposed 
information collection should be sent to 
Mr. Springer at the Office of 
Management and Budget, Desk Officer 
for DoD, Room 10236, New Executive 
Office Building, Washington, E)C 20503. 

DOD Clearance Officer: Mr. Robert 
Cushing. 

Written requests for copies of the 
information collection proposal should 
be sent to Mr. Cushing, WHS/DIOR, 
1215 Jefferson Davis Highway, Suite 
1204, Arlington. VA 22202-4302. 

Dated: December 31,1997. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

[FR Doc. 98-416 Filed 1-7-98; 8:45 am) 
BH.UNQ CODE S00(M>1-M 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

[Transmittal No. 98-23] 

36(b)(1) Arms Sales Notification 

agency: Department of Defense, Defense 
Security Assistance Agency. 

ACTION: Notice. 

SUMMARY: The Department of Defense is 
publishing the unclassified text of a 
section 36(b)(1) arms sales notification. 
This is published to fulfill the 
requirements of section 155 of P.L. 104- 
164 dated 21 July 1996. 

FOR FURTHER INFORMATION CONTACT: 

Ms. J. Hurd, DSAA/COMPT/RM, (703) 
604-6575. 

The following is a copy of a letter to 
the Speaker of the House of 
Representatives, Transmittal 98-23, 
with attached transmittal, policy 
justification, and sensitivity of 
technology pages. 

Dated; December 31,1997. 

L.M. B3mum, 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

BILUNQ CODE SOOO-M-M 
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DEFENSE SECURITY ASSISTANCE AGENCY 

WASHINGTON. DC 20301-2800 

23 DEC 1997 
In reply refer to: 

1-57825/97 

Honorable Newt Olngrlch 

Speaker of the House of 

Representatives 

Washington, D.C. 20515-6501 

Dear, Mr. Speaker t 

Pursuant to the reporting re<zulrementa of Section 36(b)(1) of 

the Arms. Export Control Act, we are forwarding herewith 

Transmittal No. 98-23, concerning the Department of the Air 

Force's proposed Letter(s) of Offer and Acceptance (LOA) to Israel 

for defense articles and services estimated to cost $41 million. 

Soon after this letter Is delivered to your office, we plan to 

notify the news media. 

As requested in a briefing with SRFC staffers on December 19, 

1997, attached, is a letter provided by Lockheed Martin on the 

importance of the recess notification. 

* Sincerely, 

H. Diehl McKaSp 
Acting Director 

Same Itr to: House Committee on International Relations 
Senate Committee on i^^propriations 
Senate Committee-on Foreign Relations 
House Committee on National Security 
Senate Committee on Armed Services 
House Committee on impropriations Attachments 
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Transmittal No. 98-23 

Notice o£ Proposed Issuance of Iietter of Offer 

Pursuant to Section 36(b)(1) 

of the Arms Baqport Control Act 

(1) Prospective Purchaser; Israel 

(11) Total Estimated Value; 

Major Defense Equipment* $ 29 million 

Other $ 12 million 

TOTAL $ 41 million 

(111) Description of Articles or Services Offered: 

Forty-five A(as-142D alr-to-gro\ind missiles without data 

links (including 37 with Z-seeker heads and eight without 

seeker heads), containers, spare and repair parts, 

publications and technical data, U.S. Government and 

contractor technical and logistics personnel services and 

other related elements of program support. This proposed 

^ sale includes production start-up supi>ort for PGSUS, a 

Joint Venture between Lockheed-MartdLn Electronics and 

Missiles of Orlando, Florida, and Raphael of Israel. 

(Iv) Military Department: Air Force (YEP) 

(v) Sales Commission, Fee, etc.. Paid, Offered, or Agreed to 

be Paid> None 

(vi) Sensitivity of Technology Contained in the Defense 

Article or Defense Services Proposed to be Sold; 

See Annex attached. 

(vii) Date Report Delivered to Congress; 23 DEC 1997 

* as defined In Section 47(6) of the Arms Export Control Act. 
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POLICY JUSTIFICATION 

Israel - A(aa-142D Alr-to-groimd Missiles • 

The Goveroment of Israel has requested a possible sale of 45 
A(ai-142D air-to-grouxid missiles without data lizxks (including 37 
with Z-seeker heads and eight without seeker heads), containers, 
spare and repair parts, publications and technical data, U.S. 
Government and contractor technical and logistics x>ersonnel 
services and other related elements of program support. This 
proposed sale includes production start-up support for PGSUS, a 
Joint Venture between Lockheed-Martin Electronics and Missiles of 
Orlando, Florida, and Raphael of Israel. The estimated cost is 
$41 million. 

This proposed sale will contribute to the foreign policy and 
national security of the Uhited States by helping to' improve the 
security of a friendly country which has been and continues to be 
an important force for political stability and economic progress 
in the Middle East. 

This proposed sale of the A(ai-142D missiles will allow Israel an 
Increased capability to target, strike, and destroy high-value and 
hardened/burled tcurgets. Israel, which already has A(aM-142D air- 
to-ground missiles in its inventory, will have no difficulty 
absorbing these missiles. 

The proposed sale of this equipment and support will not affect 
the basic military balance in the region. 

The principal contractors will be Lockheed-Martin Electronics and 
Missiles of Orlando, Florida, and Raphael of Israel. There are no 
offset agreements proposed to be entered into in connection with 
this potential sale. 

Implementation of this prox>osed sale will require the assignment 
of approximately 12 to 15 U.S. Government personnel and contractor 
representatives in-country for periodic visits up to three years. 

There will be no adverse impact on U.S. defense readiness as a 
result of this proposed sale. 

! 
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Transmittal NO. 98-23 

Notice, of Proposed Issuance of Letter of Offer 
Pursuemt to Section 36(b)(1) 

of the Arms Esq^rt Control Act 

Annex 
Item No. vi 

(vi) Sensitivity of Technology: 

1. The A(SM-142 stemd-off air-to-ground missile 
hardware and software contain the following sensitive technologies 
which are classified Confidential: missile seelcer hardware, range 
capability, data lizik capabilities and latmch software (guidance 
algorithms). 

2. If a technologically adveuiced adversary were to 
obtain knowledge of the specific hardware and software involved in 
this sale, the information could be used to develop 
countermeasures or systems which could reduce weapon system 
effectiveness or be used in the development of a system with 
similar or advanced capabilities. 

3. A determination has been made that the recipient 
country can provide substantially the same degree of protection 
for the sensitive technology being released as the U.S. 
Government. This sale is necessary in furtheremce of the U.S. 
foreign policy and national security objectives outlined in the 
Policy justification. 

(FR Doc. 98-413 Filed 1-7-98; 8:45 am] 
BILUNG CODE S000-04-C 
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DEPARTMENT OF DEFENSE 

Office of the Secretary of Defense 

Ballistic Missile Defense Advisory 
Committee; Notice of Advisory 
Committee Meeting 

summary: The Ballistic Missile Defense 
(BMD) Advisory Committee will meet in 
closed session at Eglin Air Force Base, 
Ft. Walton Beach, Florida, on January 
27-28,1998. 

The mission of the BMD Advisory 
Committee is to advise the Secretary of 
Defense and Deputy Secretary of 
Defense, throu^ the Under Secretary of 
Defense (Acquisition and Technology), 
on all matters relating to BMD 
acquisition, system development, and 
technology. 

In accordance with Section 10(d) of 
the Federal Advisory Committee Act, 
Public Law No. 92—463, as amended by 
5 U.S.C., Appendix II, it is hereby 
determined Aat this BMD Advisory 
Committee meeting concerns matters 
listed in 5 U.S.C., 552b(c)(l), and that 
accordingly this meeting will be closed 
to the public. 

Dated: December 31,1997. 
Linda M. Bynum, 
OSD Federal Register Uaision Officer, 
Department of Defense. 
IFR Doc. 98-415 Filed 1-7-98; 8:45 am) 
BILUNQ CODE S000-04-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

pocket No. ER97-4730-000] 

Alpha Energy Corporation; Notice of 
Issuance of Order 

January 2,1998. 
Alpha Energy Corporation (Alpha) 

submitted for filing a rate schedule 
under which Alpha will engage in 
wholesale electric power and energy 
transactions as a marketer. Alpha also 
requested waiver of various Commission 
regulations. In particular. Alpha 
requested that the Commission grant 
blanket approval under 18 CFR Part 34 
of all future issuances of securities and 
assumptions of liability by Alpha. 

bn December 18,1997, pursuant to 
delegated authority, the Director, 
Division of Rate Applications, Office of 
Electric Power Regulation, granted 
requests for blanket approval imder Part 
34, subject to the following: 

Within thirty days of the date of the 
order, any person desiring to be heard 
or to protest the blanket approval of 
issuances of securities or assumptions of 

liability by Alpha should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 888 
First Street, N.E., Washington, D.C. 
20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). 

Absent a request for hearing within 
this period. Alpha is authorized to issue 
securities and assume obligations or 
liabilities as a guarantor, indorser, 
surety, or otherwise in respect of any 
security of another person; provided 
that such issuance or assumption is for 
some lawful object within the corporate 
purposes of the applicant, and 
compatible with the public interest, and 
is reasonably necessary or appropriate 
for such purposes. 

The Commission reserves the right to 
require a further showing that neither 
public nor private interests will be 
adversely affected by continued 
approval of Alpha’s issuances of 
securities or assumptions of liability. 

Notice is hereby given that the 
deadline for filing motions to intervene 
or protests, as set forth above, is January 
20,1998. Copies of the full text of the 
order are available from the 
Commission’s Public Reference Branch, 
888 First Street, N.E., Washington, D.C. 
20426. 
David P. Boergers, 
Acting Secretary. 
(FR Doc. 98-398 Filed 1-7-98; 8:45 ami 
BILUNQ CODE 6717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. EG98-26-000] 

Alta Power Generation, L.L.C.; Notice 
of Application for Determination of 
Exempt Wholesale Generator Status 

January 2,1998. 
Take notice that on December 23, 

1997, Alta Power Generation, L.L.C. 
(Alta Power), with its principal office at 
c/o Houston Industries Power 
Generation, Inc., 1111 Louisiana, 16th 
Floor, Houston, TX 77002, filed with the 
Federal Energy Regulatory Commission 
(Commission) an application for 
determination of exempt wholesale 
generator status pursuant to Part 365 of 
the Commission’s Regulations. Alta 
Power states that it is a wholly owned 
subsidiary of Houston Industries Power 
Generation, Inc., and an indirect 
subsidiary of Houston Industries 
Incorporated. Alta Power has acquired 
the Cool Water Generating Station in 
Daggett, California at auction from 

Southern California Edison. Alta Power 
states thaf it will be engaged directly, or 
indirectly through one or more affiliates, 
as defined in Section 2(a)(ll)(B) of 
PUHCA, and exclusively in the business 
of owning and/or operating, an interest 
in an eligible facility and selling electric 
energy at wholesale. 

Any person desiring to be heard 
concerning the application for exempt 
wholesale generator status should file a 
motion to intervene or comments with 
the Federal Energy Regulatory 
Conunission, 888 First Street, N.E., 
Washington, D.C. 20426, in accordance 
with Sections 385.211 and 385.214 of 
the Commission’s Rules of Practice and 
Procedure. The Commission will limit 
its consideration of comments to those 
that concern the adequacy or accuracy 
of the application. All such motions and 
comments should be filed on or before 
January 23,1998, and must be served on 
Applicant. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection. 
David P. Boergers, 
Acting Secretary. 
(FR Doc. 98-396 Filed 1-7-98; 8:45 am] 
BILUNQ CODE 6717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. EQ98-27-000] 

Berkshire Power Company LLC; Notice 
of Application for Determination of 
Exempt Wholesale Generator Status 

January 2,1998. 
Take notice that on December 23, 

1997, Berkshire Power Company LLC, 
200 High Street, Boston, Massachusetts 
02110, filed with the Federal Energy 
Regulatory Commission an application 
for determination of exempt wholesale 
generator status pursuant to Part 365 of 
the Commission’s Regulations. 

Applicant states that it is a 
Massachusetts limited liability company 
that proposes to construct and own a 
two hundred seventy-two (272) 
megawatt natural gas-fired electric 
generation facility, including ancillary 
and appurtenant structures, on a site in 
the town of Agawam, Massachusetts. 

Any person desiring to be heard 
concerning the application for exempt 
wholesale generator status should file a 
motion to intervene or comments with 
the Federal Energy Regulatory 
Commission, 888 First Street, N.E., 
"Washington, D.C. 20426, in accordance 
with Sections 385.211 and 385.214 of 



1102 Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Notices 

the Commission’s Rules of Practice and 
Procedure. The Commission will limit 
its consideration of comments to those 
that concern the adequacy or accuracy 
of the application. All such motions and 
comments should be filed on or before 
January 23,1998, and must be served on 
Applicant. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection. 
David P. Boergers, 
Acting Secretary. 
(FR Doc. 98-397 Filed 1-7-98; 8:45 ami 
BH.UNG CODE C717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. ER98-701-000] 

California Polar Power Brokers, L.LC.; 
Notice of Issuance of Order 

January 2,1998. 
California Polar Power Brokers, L.L.C. 

(California Brokers) submitted for filing 
a rate schedule under which California 
Brokers will engage in wholesale 
electric power and energy transactions 
as a marketer. California Brokers also 
requested waiver of various Commission 
regulations. In particular, California 
Brokers requested that the Commission 
grant blanket approval under 18 CFR 
Part 34 of all future issuances of 
securities and assumptions of liability 
by California Brokers. 

On December 29,1997, pursuant to 
delegated authority, the Director, 
Division of Rate Applications, Office of 
Electric Power Regulation, granted 
requests for blanket approval under Part 
34, subject to the following: 

Within thirty days of the date of the 
order, any person desiring to be heard 
or to protest the blanket approval of 
issuances of securities or assumptions of 
liability by California Brokers should 
file a motion to intervene or protest with 
the Federal Energy Regulatory 
Commission, 888 First Street, N.E., 
Washington, D.C, 20426, in accordance 
with Rules 211 and 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). 

Absent a request for hearing within 
this period, California Brokers is 
authorized to issue securities and 
assume obligations or liabilities as a 
guarantor, endorser, surety, or otherwise 
in respect of any security of another 
person; provideid that such issuance or 
assumption is for some lawful object 
within the corporate piuposes of the 

applicant, and compatible with the 
public interest, and is reasonably 
necessary or appropriate for such 
purposes. 

Tne Commission reserves the right to 
require a further showing that neither 
public nor private interests will be 
adversely affected by continued 
approval of California Brokers’ 
issuances of securities or assumptions of 
liability. 

Notice is hereby given that the 
deadline for filing motions to intervene 
or protest, as set forth above, is January 
28,1998. Copies of the full text of the 
order are available from the 
Commission’s Public Reference Branch, 
888 First Street, N.E., Washington, D.C. 
20426. 
David P. Boergers, 
Acting Secretary. 
[FR Doc. 98-402 Filed 1-7-98; 8:45 am] 
BILUNO CODE 6717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. CP98-162-000] 

El Paso Natural Gas Company; Notice 
of Request Under Blanket 
Authorization 

January 2,1998. 
Take notice that on December 24, 

1997, El Paso Natural Gas Company (El 
Paso), P.O. Box 1492, El Paso, Texas 
79978-1492, filed in Docket No. CP98- 
162-000 a request pursuant to 
§§ 157.205 and 157.216(b) of the 
Commission’s Regulations imder the 
Natural Gas Act (18 CFR 157.205 and 
157.216(b)) for authorization to abandon 
in place the Loop Line from Tucson- 
Phoenix “A” Line to East Tucson Power 
Plant No. 4 (Line No. 2090) located in 
Pima County, Arizona, under the 
blanket certificate issued in Docket No. 
CP82-435-000, pursuant to Section 7(b) 
of the Natural Gas Act, all as more fully 
set forth in the request which is on file 
with the Commission and open to 
public inspection. 

El Paso states that Line No. 2090, 
which was placed in-service in May, 
1968, is an approximately 171 foot long 
loop line interconnecting El Paso’s 10- 
3/4" O.D. Tucson-Phoenix “A” Line 
with the East Tucson Power Plant No. 
4. El Paso states that Southwest Gas 
Corporation (Southwest), formerly 
Tucson Gas & Electric Company (TG&E), 
the only customer served through these 
facilities, by letter dated November 19, 
1996, to El Paso requested abandonment 
of Line No. 2090. El Paso notes that it 
then purged, capped, and isolated the 

loop line. El Paso contends that the 
isolation of Line No. 2090 has not 
resulted in a change in service, does not 
affect its ability to perform its 
obligations under its Transportation 
Service Agreement with Southwest, nor 
has it adversely impacted El Paso or its 
customers in any manner. 

Line No. 2090 was originally 
constructed to accommodate the need 
for additional fuel at the electric power 
generation to serve the growing 
population in the Tucson area. El Paso 
states that the projected need for 
additional volumes of gas for increased 
electric generation did not materialize, 
making Line No. 2090 unnecessary. El 
Paso states that it has provided written 
notification of the abandonment to the 
Arizona Corporation Commission. 

Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to Section 
157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed 
for filing a protest, the instant request 
shall be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 
David P. Boergers, 
Acting Secretary. 
[FR Doc. 98-391 Filed 1-7-98; 8:45 am] 
BILUNQ CODE STir-OI-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. CP98-163-000] 

El Paso Natural Gas Company; Notice 
of Request Under Bianket 
Authorization 

January 2,1998. 
Take notice that on December 24, 

1998, El Paso Natural Gas Company (El 
Paso), P.O. Box 1492, El Paso, Texas 
79978,' filed in Docket No. CP98-163- 
000 a request pursuant to Sections 
157.205 and 157.212 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205 and 
157.212) for authorization to certificate 
and to continue the operation of an 
existing delivery point, installed imder 
Section 311(a) of the Natural Gas Policy 
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Act (NGPA), under El Paso’s blanket 
certificate issued in Docket Nos. CP82- 
435-000 and CP88-433-000, pursuant 
to Section 7 of the Natural Gas Act 
(NGA), all as more fully set forth in the 
request that is on file with the 
Commission and open to public 
inspection. 

El Paso’s request for authorization 
states that on January 31,1997, El Paso 
modified the existing Dollarhide Plant 
Meter Station from a receipt point to a 
delivery point under Section 311(a) and 
since then has exclusively used this 
meter for the transportation and 
delivery of natural gas under Part 284, 
Subpart B of the Commission’s 
Regulations. El Paso believes that 
certification of the Dollarhide Plant 
Meter Station, located in Andrews 
County, Texas pursuant to Section 
157.212 of the Commission’s 
Regulations will allow the Dollarhide 
Plant Meter Station to be used more 
flexibly and with fewer restrictions, 
and, thus, is necessary and in the public 
interest. 

El Paso states that the continued 
operation of the existing Dollarhide 
Plant Meter Station under the NGA is 
not prohibited by El Paso’s existing 
tariff. El Paso filler states that it has 
sufficient capacity to accomplish the 
deliveries of the requested gas volumes 
without detriment or disadvantage to El 
Paso’s other customers. 

The request further states that El 
Paso’s environmental analysis 
applicable to the Section 311(a) 
modification of the Dolleu'hide Plant 
Meter Station supports the conclusion 
that the construction and requested 
continued operation of the Dollarhide 
Plant Meter Station was not and will not 
be a major Federal action significantly 
affecting the human environment. 

Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the ' 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to Section 
157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed 
for filing a protest, the instant request 
shall be treated as an application for 

authorization pursuant to Section 7 of 
the Natural Gas Act. 
David P. Boergers, 
Acting Secretary. 
[FR Doc. 98-392 Filed 1-7-98; 8:45 am] 
BILUNQ CODE e717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. ER98-75S-000] 

Energy Sales Network, Inc.; Notice of 
Issuance of Order 

January 2,1998. 
Energy Sales Network, Inc. (Energy 

Network) submitted for filing a rate 
schedule under which Energy Network 
will engage in wholesale electric power 
and energy transactions as a marketer. 
Energy Network also requested waiver 
of various Commission regulations. In 
particular. Energy Network requested 
that the Commission grant blanket 
approval under 18 CFR Part 34 of all 
future issuances of securities and 
assumptions of liability by Energy 
Network. 

On January 2,1998, pursuemt to 
delegated authority, the Director, 
Division of Rate Applications, Office of 
Electric Power Regulation, granted 
requests for blanket approval xmder Part 
34, subject to the following: 

Within thirty days of the date of the 
order, any person desiring to be heard 
or to protest the blanket approval of 
issuances of securities or assumptions of 
liability by Energy Network should file 
a motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). 

Absent a request for hearing within 
this period. Energy Network is 
authorized to issue securities and 
assume obligations or liabilities as 
guarantor, indorser, surety, or otherwise 
in respect of any security of another 
person; provided that such issuance or 
assumption is for some lawful object 
within the corporate purposes of the 
applicant, and compatible with the 
public interest, and is reasonably 
necessary or appropriate for such 
purposes. 

The Commission reserves the right to 
require a further showing that neither 
public nor private interests will be 
adversely affected by continued 
approval of Energy Network’s issuances 
of securities or assumptions of liability. 

Notice is hereby given that the 
deadline for filing motions to intervene 
or protests, as set forth above, is 
February 2,1998. Copies of the full text 
of the order are available from the 
Commission’s Public Reference Branch, 
888 First Street, N.E. Washington, D.C. 
20426. 
David P. Boergers, 
Acting Secretary. 

(FR Doc. 98-388 Filed 1-7-98; 8:45 am) 
BILUNG CODE a717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. EG98-25-000] 

Mountain Vista Power Generation, 
L.LC.; Notice of Application for 
Determination of Exempt Wholesale 
Generator Status 

January 2,1998. 
Take notice that on December 23, 

1997, Mountain Vista Power Generation, 
L.L.C. (Mountain Vista), with its 
principal office at c/o Houston 
Industries Power Generation, Inc., 1111 
Louisiana, 16th Floor, Houston, TX 
77002, filed with the Federal Energy 
Regulatory Commission (Commission) 
an application for determination of 
exempt wholesale generator status 
pursuant to Part 365 of the 
Commission’s Regulations. Mountain 
Vista is a wholly owned subsidiary of 
Houston Industries Power Generation, 
Inc., and an indirect subsidiary of 
Houston Industries Incorporated. 
Mountain Vista has acquired the 
Etiwanda Generating Station in Rancho 
Cucamonga, California at auction fi'om 
Southern California Edison. Moimtain 
Vista states that it will be engaged 
directly, or indirectly throu^ one or 
more affiliates, as defined in Section 
2(a)(ll)(B) of PUHCA, and exclusively 
in the business of owning and/or 
operating, an interest in an eligible 
facility and selling electric energy at 
wholesale. 

Any person desiring to be heard 
concerning the application for exempt 
wholesale generator status should file a 
motion to intervene or comments with 
the Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426, in accordance 
with Sections 385.211 and 385.214 of 
the Commission’s Rules of Practice and 
Procedure. The Commission will limit 
its consideration of comments to those 
that concern the adequacy or accuracy 
of the application. All such motions and 
comments should be filed on or before 
January 23,1998, and must be served on 
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Applicant. Any person wishing to 
b^ome a party must file a motion to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection. 
David P. Boergers, 
Acting Secretary. 
[FR Doc. 98-395 Filed 1-7-98; 8:45 am) 
BILUNG CODE C717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. ER98-622-000] 

North Star Power Marketing, LLC.; 
Notice of Issuance of Order 

January 2,1998. 
North Star Power Marketing, L.L.C. 

(North Star) submitted for filing a rate 
schedule under which North Star will 
engage in wholesale electric power and 
energy transactions as a marlceter. North 
Star also requested waiver of various 
Commission regulations. In particular. 
North Star requested that the 
Commission grant blanket approval 
imder 18 CFR Part 34 of all future 
issuances of securities and assumptions 
of liability by North Star. 

On December 24,1997, pursuant to 
delegated authority, the Director, 
Division of Rate Applications, Office of 
Electric Power Regulation, granted 
requests for blanket approval imder Part 
34, subject to the following: 

Within thirty days of the date of the 
order, any person desiring to be heard 
or to protest the blanket approval of 
issuances of securities or assumptions of 
liability by North Star should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). 

Absent a request for hearing within 
this period. North Star is authorized to 
issue seciuities and assume obligations 
or liabihties as a guarantor, indorser, 
surety, or otherwise in respect of any 
security of another person; provided 
that such issuance or assumption is for 
some lawful object within the corporate 
purposes of the applicant, and 
compatible with the public interest, and 
is reasonably necessary or appropriate 
for such purposes. 

The Commission reserves the right to 
require a further showing that neither 
public nor private interests will be 
adversely affected by continued 
approval of North Star’s issuances of 
securities or assumptions of liability. 

Notice is hereby given that the 
deadline for filing motions to intervene 
or protests, as set forth above, is January 
23,1998. Copies of the full text of the 
order are available fi’om the 
Commission’s Public Reference Branch, 
888 First Street, N.E. Washington, D.C. 
20426. 
David P. Boergers, 
Acting Secretary. 
[FR Doc. 98-400 Filed 1-7-98; 8:45 am) 
BILUNG CODE Srir-OI-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. EQ98-23-OOd] 

Ocean Vista Power Generation, L.L.C.; 
Notice of Application for Determination 
of Exempt Wholesale Generator Status 

January 2,1998. 
Take notice that on December 23, 

1997, Ocean Vista Power Generation, 
L.L.C. (Ocean Vista), with its principal 
office at c/o Houston Industries Power 
Generation, Inc., 1111 Louisiana, 16th 
Floor, Houston, TX 77002, filed with the 
Federal Energy Regulatory Commission 
(Commission) an application for 
determination of exempt wholesale 
generator status pinsuant to Part 365 of 
the Commission’s Regulations. Ocean 
Vista is a wholly owned subsidiary of 
Houston Industries Power Generation, 
Inc. and an indirect subsidiary of 
Houston Industries Incorporated. Ocean 
Vista has acquired the Mandalay 
Generating Station in Oxnard, California 
at auction from Southern California 
Edison. Ocean Vista states that it will be 
engaged directly, or indirectly through 
one or more affiliates, as defined in 
Section 2(a)(ll)(B) of PUHCA, and 
exclusively in the business of owning 
and or/operating, an interest in an 
eligible facility and selling electric 
energy at wholesale. 

Any person desiring to be heard 
concerning the application for exempt 
wholesale generator status should file a 
motion to intervene or comments with 
the Federal Energy Regulatory 
Commission, 888 First Street, N.E., 
Washington, D.C. 20426, in accordance 
with Sections 385.211 and 385.214 of 
the Commission’s Rules of Practice and 
Procedure. The Commission will limit 
its consideration of comments to those 
that concern the adequacy or accuracy 
of the application. All such motions and 
comments should be filed on or before 
January 23,1998 and must be served on 
Applicant. Any person wishing to 
b^ome a party must file a motion to 
intervene. Copies of this filing are on 

file with the Commission and are 
available for public inspection. 
David P. Boergers, 

Acting Secretary. 
[FR Doc. 98-393 Filed 1-7-98; 8:45 am) 

BILUNG CODE 6717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. EG98-24-000] 

Oeste Power Generation, L.LC.; Notice 
of Application for Determination of 
Exempt Wholesale Generator Status 

January 2,1998. 

Take notice that on Elecember 23, 
1997, Oeste Power Generation, L.L.C. 
(Oeste Power), with its principal office 
at c/o Houston industries Power 
Generation, Inc., 1111 Louisiana, 16th 
Floor, Houston TX 77002, filed with the 
Federal Energy Regulatory Commission 
(Commission) an application for 
determination of exempt wholesale 
generator status pursuant to Part 365 of 
the Commission’s Regulations. Oeste 
Power is a wholly owned subsidiary of 
Houston Industries Power Generation, 
Inc., and an indirect subsidiary of 
Houston Industries Incorporated. Oeste 
Power has acquired the Ellwood Energy 
Support Facility in Goleta, California at 
auction from Southern California 
Edison. Oeste Power states that it will 
be engaged directly, or indirectly 
through one or more affiliates, as 
defined in Section 2(a)(ll)(B) of 
PUHCA, and exclusively in the business 
of owning and or/operating an interest 
in an eligible facility and selling electric 
energy at wholesale. 

Any person desiring to be heard 
concerning the application for exempt 
wholesale generator status should file a 
motion to intervene or comments with 
the Federal Energy Regulatory 
Commission, 888 First Street, N.E., 
Washington, D.C, 20426, in accordance 
with Sections 385.211 and 385.214 of 
the Commission’s Rules of Practice and 
Procedure. The Commission will limit 
its consideration of comments to those 
that concern the adequacy or accuracy 
of the application. All such motions and 
comments should be filed on or before 
January 23,1998, and must be served on 
Applicant. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on 
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file with the Commission and are 
available for public inspection. 
David P. Boergers, 
Acting Secretary. 
IFR Doc. 98-394 Filed 1-7-98; 8:45 am] 
BILUNG CODE S717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. ER98-447-000] 

Panda Power Corporation; Notice of 
Issuance of Order 

January 2,1998. 
Panda Power Corporation (Panda) 

submitted for filing a rate schedule 
under which Panda will engage in 
wholesale electric power and energy 
transactions as a marketer. Panda also 
requested waiver of various Commission 
regulations. In particular. Panda 
requested that the Commission grant 
blanket approval under 18 CFR Part 34 
of all future issuances of securities and 
assumptions of liability by Panda. 

On December 22,1997, pursuant to 
delegated authority, the Director, 
Division of Rate Applications, Office of 
Electric Power Regulation, granted 
requests for blanket approval \mder Part 
34, subject to the following: 

Within thirty days of the date of the 
order, any person desiring to be heard 
or to protest the blanket approval of 
issuances of securities or assumptions of 
liability by Panda should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 888 
First Street, N.E., Washington, D.C. 
20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). 

Absent a request for hearing within 
this period. Panda is authorized to issue 
securities and assume obligations or 
liabilities as a guarantor, indorser, 
surety, or otherwise in respect of any 
security of another person; provided 
that such issuance or assumption is for 
some lawful object within the corporate 
purposes of the applicant, and 
compatible with the public interest, and 
is reasonably necessary or appropriate 
for such purposes. 

The Commission reserves the right to 
require a further showing that neither 
public nor private interests will be 
adversely affected by continued 
approval of Panda’s issuances of 
securities or assumptions of liability. 

Notice is hereby given that the 
deadline for filing motions to intervene 
or protests, as set forth above, is January 
21,1998. Copies of the full text of the 

order are available fi-om the 
Commission’s Public Reference Branch, 
888 First Street, N.E. Washington, D.C. 
20426. 
David P. Boergers, 
Acting Secretary. 
IFR Doc. 98-399 Filed 1-1-98; 8:45 am] 
BILLING CODE S717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. CP97-723-001] 

Southern Natural Gas Company; 
Notice of Application 

January 2,1998. 
Take notice that on December 29, 

1997, Southern Natural Gas Company 
(Southern), Post Office Box 2563, 
Birmingham, Alabama 35202-2563, 
filed in Docket No. CP97-723-001 an 
application, pursuant to Section 7(c) of 
the Natural Gas Act, for a certificate of 
public convenience and necessity 
authorizing it to construct and operate 
replacement facilities, all as more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection. 

On September 3,1997, Southern filed 
pursuant to § 157.208 of the 
Commission’s Regulations under the 
Natural Gas Act (NGA) for authorization 
to replace and relocate a portion of its 
North Main Line, North Main Loop Line 
and Second North Main Line, under its 
blanket certificate issued in Docket No. 
CP82-406-000. Specifically, Southern 
proposed to relocate certain facilities in 
order to remove its system from the 
threat of soil subsidence which could 
occiu* as a result of long-wall coal seam 
mining. Southern had stated that it 
would replace and relocate certain 
sections of its 22-inch North Main Line, 
24-inch North Main loop Line and 24- 
inch Second North Main Line facilities 
in Jefferson County, Alabama, and that 
there would be no adverse impact to 
firm deliveries. 

Southern, using historical cost data 
for similar construction projects, 
estimated the total cost to be $17.7 
million. However, on November 24, 
1997, because of the increased cost of 
directional drilling. Southern received a 
higher than originally expected bid for 
construction services, increasing the 
total project cost to $20.1 million which 
cost exceeds the amount under 
§ 157.208 project limits. Accordingly, 
Southern requests in Docket No. Q*97- 
723-001, either a waiver of the project 
cost limits of § 157.208 or an expedited 
certificate under Section 7(c) so that 

construction can begin. Southern states 
that it requested and received clearance 
letters from the Alabama State Historic 
Preservation Officer and the U.S. Fish 
and Wildlife Service for the 
construction of this project. 

Any person desiring to participate in 
the hearing process or to make any 
protest wi^ reference to said , 
application should on or before January 
7,1998, file with the Federal Energy 
Regulatory Commission, 888 First 
Street, N.E., Washington, D.C. 20426, a 
motion to intervene or a protest in 
accordance with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations imder the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining ^e 
appropriate action to be taken but will 
not serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a motion to intervene 
in accordance with the Commission’s 
Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission’s Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Conunission on its own review of 
the matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or 
if the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Southern to appear or 
be represented at the hearing. 
David P. Boergers, 

Acting Secretary. 
[FR Doc. 98-389 Filed 1-7-98; 8:45 am] 

BILUNG CODE «717-01-M 
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DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. CP98-157-000] 

Wiiiiams Natural Gas Company; Notice 
of Request Under Blanket 
Authorization 

January 2,1998. 
Take notice that on December 22, 

1997, Williams Natural Gas Company 
(WNG), One Williams Center, Tulsa, 
Oklahoma 74101, filed in Do^et No. 
CP98-157-000, a request, pursuant to 
Sections 157.205 and 157.212 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205 and 
157.212), for authorization to utilize 
facilities originally installed for the 
delive^ of NGPA Section 311 
transpiration to The Quintin Little 
Company, Inc. (Little) in Carter County, 
Oklahoma, for piuposes other than 
NGPA Section 311 transportation, vmder 
WNG’s blanket certificate authorization 
issued in Docket No. CP82—479-000, 
pursuant to Section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection. 

WNG asserts it began delivering gas to 
Little through the Section 311 facilities 
on December 2,1997, with the initial 
delivery being 390 Dth. Little estimates 
the peak day requirement will be 
approximately 800 Dth with an annual 
volume of 144,000 Dth and will remain 
relatively constant. 

WNG states that this change is not 
prohibited by an existing tarifi and that 
it has sufficient capacity to accomplish 
the deliveries specified without 
detriment or disadvantage to its other 
customers. WNG indicates the cost to 
construct the facilities was $35,500, 
which was reimbursed by Little. WNG 
has sent a copy of this request to the 
Oklahoma Corporation Commission. 

Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to Section 
157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed 
for filing a protest, the instant request 
shall be treated as an application for 

authorization pursuant to Section 7 of 
the Natiual Gas Act. 
David P. Boergers, 
Acting Secretary. 
(FR Doc. 98-390 Filed 1-7-98; 8:45 am) 
WLLINQ CODE 6717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. ER98-S89-000] 

Zapco Power Marketers, Inc.; Notice of 
issuance of Order 

January 2,1998. 
Zapco Power Marketers, Inc. (Zapco) 

submitted for filing a rate schedule 
imder which Zapco will engage in 
wholesale electric power and energy 
transactions as a marketer. Zapco also 
requested waiver of various Commission 
regulations. In particular, Zapco 
requested that ffie Commission grant 
blanket approval under 18 CFR Part 34 
of all future issuances of securities and 
assumptions of liability by Zapco. 

On December 29,1997, pursuant to 
delegated authority, the Director, 
Division of Rate Applications, Office of 
Electric Power Regulation, granted 
requests for blanket approval under Part 
34, subject to the following; 

Within thirty days of the date of the 
order, any person desiring to be heard 
or to protest the blanket approval of 
issuances of securities or assumptions of 
liability by Zapco should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 888 
First Street, NE., Washington, DC 20426, 
in accordance with Rules 211 and 214 
of the Commission’s Rules of Practice 
and Procedure (18 CFR 385.211 and 
385.214). 

Absent a request for hearing within 
this period, 2^pco is authorized to issue 
securities and assume obligations or 
liabilities as a guarantor, endorser, 
surety, or otherwise in respect of any 
security of another person: provided 
that such issuance or assumption is for 
some lawful object within the corporate 
purposes of the applicant, and 
compatible with the public interest, and 
is reasonably necessary or appropriate 
for such purposes. 

The Commission reserves the right to 
require a further showing that neither 
public nor private interests will be 
adversely affected by continued 
approval of Zapco’s issuances of 
securities or assumptions of liability. 

Notice is hereby given that the 
deadline for filing motions to intervene 
or protests, as set forth above, is January 
28.1998. Copies of the full text of the 

order are available from the 
Commission’s Public Reference Branch, 
888 First Street, NE., Washington, DC 
20426. 
David P. Boergers, 

Acting Secretary. 
IFR Doc. 98-401 Filed 1-7-98; 8:45 am] 

BILUNQ CODE «717-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. ER98-891-000, et al.] 

Louisville Gas and Electric Company, 
et al.; Electric Rate and Corporate 
Regulation Filings 

December 30,1997. 

Take notice that the following filings 
have been made with the Commission: 

1. Louisville Gas and Electric Company 

(Docket No. ER98-891-0001 

Take notice that on December 1,1997, 
Louisville Gas and Electric Company 
tendered for filing copies of a service 
agreement between Louisville Gas and 
Electric Company and Constellation 
Power Source, Inc., imder Rate GSS. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. Louisville Gas and Electric Company 

[Docket No. ER98-892-000] 

Take notice that on December 1,1997, 
Louisville Gas and Electric Company 
tendered for filing copies of service 
agreements between Louisville Gas and 
Electric Company and Electric 
Clearinghouse, Inc., imder Rate GSS. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

3. Arizona Public Service Company 

[Docket No. ER98-893-000) 

Take notice that on December 2,1997, 
Arizona Public Service Company (APS), 
tendered for filing a Service Agreement 
to provide Short-Term Firm Point-to- 
Point Transmission Service under APS’ 
Open Access Transmission Tariff with 
Ehike Energy Trading & Marketing, 
L.L.C.,(Duke). 

A copy of this filing has been served 
on Duke and the Arizona Corporation 
Commission. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 
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4. MidAmerican Energy Company 

[Docket No. ER9a-894-000] 
Take notice that on December 2,1997, 

MidAmerican Energy Company 
(MidAmerican], 666 Grand Avenue, Des 
Moines, Iowa 50303 submitted for filing 
with the Commission a Service 
Agreement dated November 6,1997, 
with Vitol Gas & Electric LLC entered 
into pursuant to MidAmerican’s Rate 
Schedule for Power Sales, FERC Electric 
Tariff, Original Voliune No. 5 (Tariff). 

MidAmerican requests an effective 
date of November 9,1997, for this 
Agreement, and accordingly seeks a 
waiver of the Commission’s notice 
requirement. MidAmerican has served a 
copy, of the filing on Vitol Gas & Electric 
LLC, the Iowa Utilities Board, the 
Illinois Commerce Commission and the 
South Dakota Public Utilities 
Commission. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

5. Enserch Energy Services, lac. 

[Docket No. ER98-895-000] 
Take notice that, on December 2, 

1997, Enserch Energy Services, Inc. 
(EES), submitted for filing its F^C 
Electric Rate Schedule No. 1, providing 
for EES to sell electric capacity and 
energy at market-based rates. EES seeks 
an effective date of the earlier of 61 days 
from the date of filing, or the date of the 
order accepting the rates for filing. EES 
also seeks waiver of certain regulations 
of the Federal Energy Regulatory 
Commission consistent with the 
Commission’s treatment of power 
marketers. EES has included in its filing 
protections applicable to affiliated 
power marketers. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

6. Southwestern Public Service 
Company 

[Docket No. ER98-896-000] 

Take notice that on December 2,1997, 
Southwestern Public Service Company 
(SPS), tendered for filing a wholesale 
sales contract and an operations and 
maintenance contract with the City of 
Las Cruces, New Mexico. 

Copies of this filing were served upon 
the relevant state public service 
commission and the City of Las Cruces. 

Comment date; January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

7. Northeast Utilities Service Company 

[Docket No. ER98-897-000] 
Take notice that on December 2,1997, 

Northeast Utilities Service Company 

(NUSCO), tendered for filing on behalf 
of The Coimecticut Light and Power 
Company, Western Massachusetts 
Electric Company, Holyoke Water 
Power Company, Holyoke Power and 
Electric Company and Public Service 
Company of New Hampshire 
(collectively, the NU System 
companies), a summary of NUSCO’s 
activity under the NY System 
Companies Tariff No. 7 (market-based 
rates) for the quarter ending September 
30,1997. 

Comment date: January 13,1998, in 
accordance with Standaj^ Paragraph E 
at the end of this notice. 

8. Washington Water Power Company 

[Docket No. ER98-898-000] 

Take notice that on December 3,1997, 
Washington Water Power Company, 
tendered for filing with the Federal 
Energy Regulatory Commission 
pursuant to 18 C^ 35.13, executed 
Service Agreements and Certificates of 
Concurrence under WWP’s FERC 
Electric Tariff First Revised Volume No. 
9, with New Energy Ventures and CX^E 
Energy Resowx:es, Inc. WWP requests 
waiver of the prior notice requirement 
and requests an effective date of 
December 1,1997. WWP also tenders for 
filing a Certificate of Concurrence for 
QST Energy Trading, which replaces a 
Certificate dated May 21,1997, 
previously filed under Docket No. 
ER97-3147-000. 

Comment date; January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

9. Portland General Electric Company 

[Docket No. ER98-902-000] 

Take notice that on December 3,1997, 
Portland General Electric Company 
(PGE), tendered for filing imder PGE’s 
Final Rule pro forma tariff (FERC 
Electric Tariff Original Volume No. 8, 
Docket No. OA96-137-000), an 
executed Service Agreement for Short- 
Term Firm Point-to-Point Transmission 
Service with Dtike Energy Trading £md 
Marketing. 

Pursuant to 18 CFR 35.11, and the 
Conunission’s Order in Docket No. 
PL93-2-002 issued July 30,1993, PGE 
respectfully requests that the 
Commission grant a waiver of the notice 
requirements of 18 CFR 35.3 to allow 
the Service Agreement to become 
effective November 18,1997. 

A copy of this filing was caused to be 
served upon Duke Energy Trading and 
Marketing as noted in the filing letter. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

10. Portland General Electric Company 

[Docket No. ER98-903-000] 

Take notice that on December 3,1997, 
Portland General Electric Company 
(PGE), tendered for filing imder PGE’s 
Final Rule pro forma tariff (FERC 
Electric Tariff Original Volume No. 8, 
Docket No. OA96-137-000), an 
executed Service Agreement for Short- 
Term Firm Point-to-Point Transmission 
Service with Illinova Energy Partners. 

Pursuant to 18 CFR 35.11, and the 
Commission’s Order in Docket No. 
PL93-2-002 issued July 30,1993, PGE 
respectfully requests that the 
Commission grant a waiver of the notice 
requirements of 18 CFR 35.3 to allow 
the Service Agreement to become 
effective November 18,1997. 

A copy of this filing wqs caused to be 
served upon Illinova Energy Partners as 
noted in the filing letter. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

11. Public Service Electric and Gas 
Company 

[Docket No. ER98-904-O00J 

Take notice that on December 3,1997, 
Public Service Electric and Gas 
Company (PSE&G), of Newark, New 
Jersey, tendered for filing an agreement 
for the sale of capacity and energy to 
NESI Power Marketing, Inc. (NESI), 
pursuant to the PSE&G Wholesale 
Power Market Based Sales Tariff, 
presently on file with the Commission. 

PSE&G further requests waiver of the 
Conunission’s Regulations such that the 
agreement can be made effective as of 
November 5,1997. 

Copies of the filing have been served 
upon NESI and the New Jersey Board of 
Public Utilities. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

12. Florida Power Corporation 

[Docket No. ER98-905-000] 

Take notice that on December 3,1997, 
Florida Power Corporation (Florida 
Power), tendered for filing a service 
agreement providing for firm point-to- 
point transmission service to Williams 
Energy Services Company (Williams 
Energy), pursuant to its open access 
transmission tariff. Florida Power 
requests that the Commission waive its 
notice of filing requirements and allow 
the agreement to become effective on 
December 4,1997. 

Comment date; January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 
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13. Southern Indiana Gas and Electric 
Company 

(Docket No. ER98-906-0001 
Take notice that on December 3,1997, 

Southern Indiana Gas and Electric 
Company (SIGECO), tendered for filing 
five (5) service agreements for market 
based rate power sales under its Market 
Based Rate Tariff with the following 
entities: 

1. EnerZ Corporation 
2. US Gen Power Services, L.P. 
3. AIG Trading Corporation 
4. DPL Energy, Inc. 
5. PP&L, Inc. 
Copies of the filing were served upon 

each of the parties to the service 
agreements. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

14. Kentucky Utilities Company 

(Docket No. ER98-907-0001 
Take notice that on December 3,1997, 

Kentucky Utilities Company (KU), 
tendered for filing a Supplement to 
FERC Rate Schedule 203, the 
Interconnection Agreement between KU 
and East Kentucky Power Cooperative. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

15. Florida Power & Light Company 

(Docket No. ER98-908-0001 
Take notice that on December 3,1997, 

Florida Power & Light Company (FPL), 
tendered for filing a proposed notice of 
cancellation of an umbrella service 
agreement with Delhi Energy Services, 
Inc., for Non-Firm transmission service 
under FPL’s Open Access Transmission 
Tariff. 

FPL requests that the proposed 
cancellation be permitted to become 
effective on December 1,1997. 

FPL states that this filing is in 
accordance with Part 35 of the 
Commission’s Regulations. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

16. East Texas Electric Cooperative, Inc. 

(Docket No. ER98-909-0001 

Take notice that on December 3,1997, 
East Texas Electric Cooperative, Inc. 
(ETEC), tendered for filing a November 
20,1997, amendment to the Wholesale 
Power Contract between ETEC and Tex- 
La Electric Cooperative of Texas, Inc., 
(Tex-La). The amendment reflects the 
assignment by Tex-La to ETEC of certain 
of Tex-La’s rights and obligations under 
the Power Sales Agreement between 
Tex-La and Southwestern Electric 
Power Company, dated November 15, 
1990. 

Copies of the filing were served on the 
public utility’s customers and the Public 
Utility Commission of Texas. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

17. Southern Indiana Gas and Electric 
Company 

(Docket No. ER98-910-0001 

Take notice that on December 3,1997, 
Southern Indiema Gas and Electric 
Company (SIGECO), tendered for filing 
two (2) service agreements for non-firm 
transmission service under Part II of its 
Transmission Services Tariff with the 
following entities: 

1. EnerZ Corporation 
2. US Gen Power Services, L.P. 
3. Hoosier Energy REC, Inc. 
Copies of the filing were served upon 

each of the parties to the service 
agreements. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

18. Southern Indiana Gas and Electric 
Company 

(Docket No. ER98-911-000) 
Take notice that on December 3,1997, 

Southern Indiana Gas and Electric 
Company (SIGECO), tendered for filing 
two (2) service agreements for firm 
transmission service under Part II of its 
Transmission Services Teuriff with the 
following entities: 

1. Williams Energy Services Company 
2. Hoosier Energy REC, Inc. 
Copies of the filing were served upon 

each of the parties to the service 
agreements. 

Comment date: January 13,1998, in 
accordance with Standai^ Paragraph E 
at the end of this notice. 

19. Minnesota Power & Light Company 

(Docket No. ER98-912-000] 
Take notice that on December 3,1997, 

Minnesota Power & Light Company and 
Superior Water, Light & Power 
Company, as Transmission Provider, 
tendered for filing a signed Network 
Integration Service Agreement with 
Minnesota Power & Light Company, as 
Transmission Customer, for the 
following points of delivery: 

Cities of Aitkin, Biwabik, Brainerd, 
Buhl, Ely, Gilbert, Grand Rapids, 
Keewatin, Mt. Iron, Pierz, Proctor, 
Randall, Two Harbors, Superior Water 
Light & Power Company, and Dahlberg 
Light & Power Company under its 
Network Integration Service Agreement 
to satisfy its filing requirements under 
this tariff. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

20. Minnesota Power & Light Company 

(Docket No. ER98-913-000) 

Take notice that on December 3,1997, 
Minnesota Power & Light Company, 
tendered for filing a signed Service 
Agreement with Constellation Power 
Source, Inc., under its Non-Firm Point- 
to-Point Transmission Service to satisfy 
its filing requirements under this tariff. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

21. Illinois Power Company 

(Docket No. ER98-914-0001 

Take notice that on December 3,1997, 
Illinois Power Company (Illinois 
Power), 500 South 27th Street, Decatur, 
Illinois 62526, tendered for filing a 
Power Sales Tariff, Service Agreement 
under which ConAgra Energy Services, 
Inc., will take service imder Illinois 
Power Company’s Power Sales Tariff. 
The agreements are based on the Form 
of Service Agreement in Illinois Power’s 
tariff. 

Illinois Power has requested an 
effective date of November 4,1997. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

22. Southern California Edison 
Company 

(Docket No. ER98-915-000] 

Take notice that on December 3,1997, 
Southern California Edison Company 
(Edison), tendered for filing an Added 
Facilities Agreement (Agreement), 
between Edison and the City of , 
Baiming. 

Edison is requesting an effective date 
of January 25,1998, for the Agreement. 

Copies of this filing were served upon 
the Public Utilities Commission of the 
State of California and all interested 
parties. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

23. Idaho Power Company 

(Docket No. ER98-916-000) 

Take notice that on January 13,1997, 
Idaho Power Company (IPC), tendered 
for filing with the Federal Energy 
Regulatory Commission Service 
Agreements under Idaho Power 
Company FERC Electric Tariff No. 6, 
Market Rate Power Sales Tariff, between 
Idaho Power Company and Kootenai 
Electric Cooperative. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 
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24. Southwest Reserve Sharing Group 

[Docket No. ER9a-917-000] 

Take notice that on December 3,1997, 
Tucson Electric Power Company (TEP), 
on behalf of the Southwest Reserve 
Sharing Group (SRSG), tendered for 
filing the Southwest Reserve Sharing 
Group Participation Agreement 
(Agreement). The Parties to the 
Agreement are the following: 

1. Arizona Electric Power 
Cooperative, Inc.; 

2. Arizona Public Service Company; 
3. City of Farmington, New Mexico; 
4. El Paso Electric Company; 
5. Incorporated County of Los 

Alamos, New Mexico; 
6. Nevada Power Company; 
7. Plains Electric Generation and 

Transmission Cooperative, Inc.; 
8. Public Service Company of New 

Mexico; 
9. Salt River Project Agricultural 

Improvement and Power District; 
10. Tucson Electric Power Company; 

and 
11. Western Area Power 

Administration—Desert Southwest 
Region. 

TEP also tendered on behalf of 
Arizona Public Service Company a 
Certificate of Concurrence in the 
Agreement. The other public utility 
members of the SRSG will separately 
file certificates of concurrence. 

The Agreement allows for the sharing 
of contingency reserves for emergencies 
among the SRSG members. The SRSG 
has requested a waiver of notice 
pursuant to 18 CFR 35.11 to permit the 
Agreement to become effective as of 
January 1,1998. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

25. Montana-Dakota Utilities Co., a 
division of MDU Resources Group, Inc. 

[Docket No. ER98-918-0001 

Take notice that on December 3,1997, 
Montana-Dakota Utilities Co., a division 
of MDU Resources Group, Inc. 
(Montana-Dakota) tendered for filing 
amendments to a certain 
Interconnection and Conunon Use 
Agreement entered into between 
Montana-Dakota and Basin Electric 
Power Cooperative, Inc., (Basin). 

Copies of the filing were served on 
Basin and on the interested utility " 
regulatory agencies. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

26. Niagara Mohawk Power 
Corporation 

[Docket No. ER98-919-0001 

Take notice that on December 4,1997, 
Niagara Mohawk Power Corporation 
(Niagara Mohawk), tendered for filing 
an agreement between Niagara Mohawk 
and Citizens Power and Light 
Corporation (CPL), dated January 25, 
1995, providing for certain transmission 
services to CPL. 

Copies of this filing were served upon 
CPL and the New York State Public 
Service Commission. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

27. Southern California Edison 
Company 

[Docket No. ER98-920-4)00l 

Take notice that on December 4,1997, 
Southern California Edison Company 
(Edison), tendered for filing the Edison- 
Colton 1997 Restructuring Agreement 
(Restructuring Agreement), between 
Edison and the City of Colton, California 
(Colton), and a Notice of Cancellation of 
various agreements and rate schedules 
applicable to Colton. Included in the 
Restructuring Agreement as Appendices 
B, C, D, E, F, G, and H are: the 
Wholesde Distribution Access Tariff 
Service Agreement, Amendment No. 1, 
to the Edison-Colton Hoover Firm 
Transmission Service Agreement, 
Amendment No. 1, to the Edison-Colton 
Palo Verde Nuclear Generating Station 
Firm Transmission Service Agreement, 
Amendment No. 2, to the Edison-Colton 
Pasadena Firm Transmission Service 
Agreement, Amendment No. 1, to the 
Edison-Colton 1995, San Juan Unit 3, 
Firm Transmission Service Agreement, 
Amendment No. 1, to the Amended 
Edison-Colton Sylmar Firm 
Transmission Service Agreement, and 
the Edison-Colton Pacific Intertie Firm 
Transmission Service Agreement. 

The Restructuring Agreement is the 
result of negotiations between Edison 
and Colton to modify existing contracts 
to accommodate the emerging 
Independent System Operator (ISO)/ 
Power Exchange market structvure. The 
Restructuring Agreement significantly 
simplifies the existing operational 
arrangements between Edison and 
Colton. In addition, the Restructuring 
Agreement provides for cancellation of 
existing bundled service arrangements 
and obligations between Edison and 
Colton. Edison is requesting that the 
Restructuring Agreement become 
effective on the date the ISO assumes 
operational control of Edison’s 
transmission facilities. 

Copies of this filing were served upon 
the Public Utilities Commission of the 
State of California and all interested 
parties. 

Comment date: January 13,1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraph 

E. Any person desiring to be heard or 
to protest said filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 18 CFR 385.214). All such motions 
or protests should be filed on or before 
the comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make’ 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 
David P. Boergers, 

Acting Secretary. 
[FR Doc. 98-425 Filed 1-7-98; 8:45 am) 
BILLING CODE 6717-01-P 

OFFICE OF SCIENCE AND 
TECHNOLOGY POLICY 

Meeting of the President’s Committee 
of Advisors on Science and 
Technology 

ACTION: Notice of meeting. 

SUMMARY: This notice sets forth the 
schedule and siunmary agenda for a 
meeting of the President’s Committee of 
Advisors on Science and Technology 
(PCAST), and describes the functions of 
the Committee. Notice of this meeting is 
required under the Federal Advisory 
Committee Act. 

Dates and Place: January 26,1998. 
The White House Conference Center, 
Truman Room, Third Floor, 726 Jackson 
Place, NW, Washington, DC 20500. 

Type of Meeting: Op«i. 
Proposed Schedule and Agenda: The 

President’s Committee of Advisors on 
Science and Technology (PCAST) will 
meet in open session on Monday, 
January 26,1998, at approximately 9:00 
AM to discuss PCAST Panels, Federal 
Government initiatives, public 
understanding of science emd 
technology, and the 1998 PCAST agenda 
setting. This session will end at 
approximately 5:00 PM. 
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Public Comments: There will be a 
time allocated for the public to speak on 
any of the above agenda items. We 
request that you send to us the topic 
that you would like to discuss at the 
PCAST meeting, or you can send your 
comments in writing five (5) days in 
advance of the meeting. Please notify 
Yolanda Comedy on 202-456-6100 or 
fax your requests/comments on 202- 
456-6026. 
FOR FURTHER INFORMATION: For 
information regarding time, place, and 
agenda please call Yolanda Comedy, 
Consultant 202 456-6005 or Angela 
Phillips Diaz, PCAST Executive 
Secretary, 202 456-6100, prior to 3:00 
p.m. on Friday, January 23,1998. Please 
note that public seating for this meeting 
is limited, and is available on a first- 
come, first-served basis. 
SUPPLEMENTARY INFORMATION: The 
President’s Committee of Advisors on 
Science and Technology was 
established by Executive Order 12882, 
as amended, on November 23,1993. The 
purpose of PCAST is to advise the 
President on matters of national 
importance that have significant science 
and technology content, and to assist 
the President’s National Science and 
Technology Council in securing private 
sector participation in its activities. The 
Committee members are distinguished 
individuals appointed by the President 
from non-Federal sectors. The PCAST is 
co-chaired by John H. Gibbons, 
Assistant to the President for Science 
and Technology, and by John Young, 
former President and CEO of the 
Hewlett-Packard Company, 

Dated: December 18,1997. 

Barbara Arm Ferguson, 
Administrative Officer, Office of Science and 
Technology Policy. 
(FR Doc. 98-381 Filed 1-7-98; 8:45 am] 

BILUNQ CODE 3170-41-0 

FEDERAL ELECTION COMMISSION 

Sunshine Act Meeting 

AGENCY: Federal Election Commission. 
FEDERAL REGISTER NUMBER: 97-34232. 
PREVIOUSLY ANNOUNCED DATE & TIME: 

Tuesday, January 6,1998.10:00 a.m. 
Meeting closed to the public. 

This meeting was cancelled. 
PREVIOUSLY ANNOUNCED DATE & TIME: 

Thursday, January 8,1998.10:00 a.m. 
Meeting open to the public. 

This meeting was cancelled. 
DATE & TIME: Tuesday, January 13,1998 
at 10:00 A.M. 
PLACE: 999 E Street NW., Washington, 
DC. (Ninth floor). 

STATUS: This meeting will be closed to 
the public. 

ITEMS TO BE DISCUSSED: 

Compliance matters pursuant to 2 
U,S.C.§437g. 

Audits conducted pursuant to 2 
U.S.C. § 437g, § 438b, and Title 26, 
U.S.C. 

Matters concerning participation in 
civil actions or proceedings or 
arbitration. 

Internal personnel rules and 
procedures or matters affecting a 
particular employee. 
DATE & TIME: Thursday, January 15,1998 
at 10:00 A.M. 
PLACE: 999 E Street NW., Washington, 
DC (Ninth floor). 
STATUS: This meeting will be open to the 
public. 

ITEMS TO BE DISCUSSED: 

Correction and Approval of Minutes. 
Audit: San Diego Host Committee/Sail 

to Victory ’96 (continued from meeting 
of December 4,1997). 

Audit: Committee on Arrangements 
for the 1996 Republican National 
Convention (continued fi-om meeting of 
December 4,1997). 

Audit: Alan Keys/Alan Keys for 
President ’96, Inc. 

Advisory Opinion 1997-25: Hughes 
Electronics Corporation by coimsel, 
Robert M. Hall. 

Administrative Matters. 
PERSON TO CONTACT FOR INFORMATION: 

Mr. Ron Harris, Press Officer; 
Telephone: (202) 219-4155. 

Marjorie W. Emmons, 
Secretary of the Commission. 
(FR Doc. 98-613 Filed 1-6-98; 8:45 am] 

BILUNQ CODE 871S-01-M 

FEDERAL LABOR RELATIONS 
AUTHORITY 

Privacy Act of 1974; Amendment of a 
System of Records 

agency: Federal Labor Relations 
Authority. 
ACTION: Notice of amendment of system 
of records to include new routine uses; 
request for comments. 

SUMMARY: In accordance with the 
Privacy Act (5 U.S.C. 552a(e)(ll)), the 
Federal Labor Relations Authority is 
issuing notice of its intent to amend the 
system of records entitled Pay, Leave 
and Travel Records (FLRA/INTERNAL- 
15) to include new routine uses 
necessitated by the Personal 
Responsibility and Work Opportunity 
Reconciliation Act of 1996, Pub. L. 104- 
193. 

DATES: Comments must be received no 
later than February 9,1998. The 
proposed amendments concerning 
routine uses will become effective as 
proposed without further notice on 
February 9,1998 unless comments 
dictate otherwise. 
ADDRESSES: Interested individuals may 
comment on this publication by writing 
to Harold D. Kessler, Assistant to 
Executive Director, Office of the 
Executive Director, Federal Labor 
Relations Authority, 607 14th Street, 
N.W., Room 415, Washington, D.C. 
20424-0001. All comments received 
will be available for public inspection at 
that address. 
FOR FURTHER INFORMATION CONTACT: 

Harold D. Kessler, at the address given 
above or by telephone: (202) 482-6560. 

SUPPLEMENTARY INFORMATION: 

I. Discussion of Proposed Additional 
Routine Use Necessitated by Pub. L. 
104-193 

Pursuant to Pub. L. 104-193, the 
Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996, 
the Federal Labor Relations Authority 
(FLRA) will disclose data from its Pay, 
Leave and Travel Records system of 
records to the Office of Child Support 
Enforcement, Administration for 
Children and Families, Department of 
Health and Human Services, for use in 
the National Database of New Hires, part 
of the Federal Parent Locator Service 
(FPLS) and Federal Tax Offset System, 
DHHS/OSCE No. 09-90-0074. A 
description of the Federal Parent 
Locator Service may be found at 62 FR 
51663 (October 2,1997). 

The FPLS is a computerized network 
through which states may request 
location information from federal emd 
state agencies to find non-custodial 
parents and their employers for 
purposes of establishing paternity and 
securing support. On October 1,1997, 
the FPLS was expanded to include the 
National Directory of New Hires, a 
database containing employment 
information on employees recently 
hired, quarterly wage data on private 
and public sector employees, and 
information on unemployment 
compensation benefits. On October 1, 
1998, the FPLS will be expanded further 
to include a Federal Case Registry. The 
Federal Case Registry will contain 
abstracts on all participants involved in 
child support enforcement cases. When 
the Federal Case Registry is instituted, 
its files will be matched on an ongoing 
basis against the files in the National 
Directory of New Hires to determine if 
an employee is a participant in a child 
support case anywhere in the country. 
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If the FPLS identifies a person as being 
a participant in a state (±ild support 
case, that state will be notified. Requests 
made by states to the FPLS for location 
information will continue to be 
processed after October 1,1998., 

When individuals are hired by the 
FLRA, either the FLRA or its personnel/ 
payroll system provider may disclose to 
the FPLS such individuals’ names, 
social security niunbers, home 
addresses, dates of birth, dates and 
states of hire, and information 
identifying the FLRA as the employer. 
The FIJIA or its personnel/payroll 
system provider may also disclose to the 
FPLS names, social security niunbers, 
and quarterly earnings of each FLRA 
employee, within one month of the end 
of the quarterly reporting period. 

Information submitted by or on behalf 
of the FLRA to the FPLS will be 
disclosed by the Office of Child Support 
Enforcement to the Social Security 
Administration for verification to ensure 
that the social security number provided 
is correct. The data disclosed by or on 
behalf of the FLRA to the FPLS will also 
be disclosed by the Office of Child 
Support Enforcement to the Secretary of 
the Treasury for use in verifying claims 
for the advance payment of the earned 
income tax credit or to verify a claim of 
employment on a tax return. 

II. Compatibility of Proposed Routine 
Use Necessitated by Pub. L. 104-193 

The FLRA is amending its routine 
uses in accordance with the F*rivacy Act 
(5 U.S.C. 552a(b)(3)). The Privacy Act 
permits the disclosiue of information 
about individuals without their consent 
for a routine use where the information 
will be used for a purpose that is 
compatible with the purpose for which 
the information was originally collected. 
The Office of Management and Budget 
had indicated that a compatible use is 
a use that is necessary and proper. See 
OMB Guidelines. 51 FR 18982,18985 
(May 23,1986). Since the proposed uses 
of the data are required by Public Law 
104-193, they are clearly necessary and 
proper uses, and, therefore, 
“compatible” uses under the Privacy 
Act’s requirements. 

III. Effect of Proposed Change 
Necessitated by Pub. L. 104-193 on 
Individuals 

The FLRA will disclose information 
under the proposed routine uses only as 
required by Pub. L. 104-193 and as 
permitted by the Privacy Act. 

Disclosure will be made by the FLRA 
or its personnel/payroll system 
provider. 

IV. Other Changes 

The FLRA is making another change 
required to update the system of 
records. Specifically, the notice also 
amends the routine uses to add a new 
routine use for the disclosiue of 
information to the FLRA’s personnel/ 
payroll system provider. 

As required by 5 U.S.C. 552a(r) of the 
Privacy Act, the FLRA has sent notice 
of this amended system of records to the 
Office of Management and Budget, as 
well as to the Senate Committee on 
Governmental Afiairs, and to the House 
of Representatives Committee on 
Government Reform and Oversight. 

Accordingly, the Pay, Leave and 
Travel Records (FLRA/INTERNAL^15) 
system notice originally published at 45 
FR 85316, 85331, (December 24.1980) 
and amended most recently at 60 FR 
50202, 50203 (September 28,1995) is 
further amended as follows: 

FLRA/lntemal-15 
***** 

ROUTINE USES OF RECORDS MAINTAMED IN THE 

SYSTEM, INCLUDMO CATEGORIES OF USERS AND 

THE PURPOSES OF SUCH USES: 

These records and information in 
these records may be used: 
***** 

p. To disclose information to 
appropriate offices and agencies that are 
under an agreement with the Federal 
Labor Relations Authority to prepare 
pay, leave and travel records, to meet 
government payroll recordkeeping and 
reporting requirements, and to retrieve 
and supply payroll and leave 
information as required by the Federal 
Labor Relations Authority. 

q. To disclose the names, social 
security numbers, home addresses, 
dates of birth, dates of hire, quarterly 
earnings, employer identifying 
information, and state of hire of 
employees to the Office of Child 
Support Enforcement, Administration 
for Children and Families, Department 
of Health and Human Services, for the 
purpose of locating individuals to 
establish paternity, establishing and 
modifying orders of child support, 
identifying sources of income, and for 
other child support enforcement actions 
as required by the Personal 
Responsibility and Work Opportunity 
Reconciliation Act (Welfare Reform law. 
Pub. L. 104-193). 
* * * * * 

Dated: January 5,1998. 

For the Authority. 
Solly ). Thomas, 
Executive Director, Federal Labor Relations 
Authority. 
[FR Doc. 98-472 Filed 1-7-98; 8:45 am] 
BILLING CODE S727-01-P 

FEDERAL RESERVE SYSTEM 

Formations of, Acquisitions by, «id 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR Part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 

The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
available for inspection at the offices of 
the Bo€ud of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also ' 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act. 
Unless otherwise noted, nonbanking 
activities will be conducted throughout 
the United States. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than February 2, 
1998. 

A. Federal Reserve Bank of Cleveland 
(Jeffery Hirsch, Banking Supervisor) 
1455 East Sixth Street, Cleveland, Ohio 
44101-2566: 

1. Standard Mutual Holding 
Company, Monroeville, Pennsylvania: 
to become a bank holding company by 
acquiring 100 percent of the voting 
shares of Standard Bank, PaSB, 
Murrysville, Pennsylvania. 

B. Federal Reserve Bank of 
Richmond (A. Linwood Gill m. 
Assistant Vice President) 701 East Byrd 
Street, Richmond, Virginia 23261-4528: 

1. Triangle Bancorp, Inc., Raleigh, 
North Carolina; to merge with Guaranty 
State Bancorp, Durham, North Carolina; 
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and thereby indirectly acquire Guaranty 
State Bank, Durham, North Carolina. 

C Federal Reserve Bank of 
Minneapolis (Karen L. Grandstrand, 
Vice President) 90 Hennepin Avenue, 
P.O. Box 291, Minneapolis, Minnesota 
55480-0291: 

1. Inver Grove Bancshares, Inc., Inver 
Grove Heights, Minnesota; to become a 
bank holding company by acquiring 100 
percent of the voting shares of Key 
Community Bank, Inver Grove Heights, 
Minnesota a de novo bank. 

D. Federal Reserve Bank of Kansas 
City (D. Michael Manies, Assistant Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198-0001: 

1. Security Bancshares, Inc., Scott 
City, Kansas: to acquire 100 percent of 
the voting shares of Farmers and 
Merchants Bank of Colby, Colby, 
Kansas, a de novo bank. 

2. McCurtain County Bancshares, 
Idabel, Oklahoma; to become a bank 
holding company by acquiring 96.8 
percent of the voting shares of 
McCurtain Coimty National Bank, 
Idabel, Oklahoma, and to acquire 100 
percent of the voting shares of New 
McCurtain County National Bank, 
Broken Bow, Oklahoma, a de novo bank. 

Board of Governors of the Federal Reserve 
System, January 5,1998. 

William W. Wiles, 
Secretary of the Board. 
(FR Doc. 98-479 Filed 1-7-98; 8:45 am] 

BtUmC CODE e210-01-F 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Substance Abuse and Mental Health 
Services Administration 

Statement of Organization, Functions, 
and Delegations of Authority 

Part M of the Substance Abuse and 
Mental Health Services Administration 
(SAMHSA) Statement of Organization, 
Fimctions, and Delegations of Authority 
for the Department of Health and 
Human Services (57 FR 53907-53917, 
November 13,1992, as amended most 
recently at 61 FR 39146-39151, July 26, 
1996) is amended to reflect 
organizational changes within 
SAMHSA. Numerous changes in the 
SAMHSA structure and functional 
statements are now necessary to reflect 
current operational requirements. 

These organizational changes include: 
(1) The realignment of the following 
functions: AIDS, women’s services, 
alcohol prevention and treatment 
pohcies; and minority affairs: (2) the 
establishment of the Office of Minority 
Health (OMH) within the Office of the 

Administrator (OA); (3) the abolishment 
of the Office of Extramural Activities 
Review (OEAR), transferring its 
functions to the Office of Policy and 
Program Coordination (OPPC) within 
OA; (4) the transfer of the AIDS, ’ 
women’s services, alcohol prevention 
and treatment policies, and peer and 
objective review of grants, cooperative 
agreements, and contract proposals to 
OPPC; (5) establishment of the Division 
of Extramural Activities, Policy, and 
Review within OPPC; (6) the transfer of 
the intergovernmental and international 
affairs fi'om the Office of the Director, 
Center for Substance Abuse Prevention 
(CSAP) to the Office of Policy and 
Planning, CSAP; and (7) the renaming of 
the Division of Community Education 
(DCE), CSAP, to the Division of 
Prevention Application and Education 
(DPAE) CSAP. 

Section M-20, Functions, is amended 
as follows: 

Under the heading. Immediate Office 
of the Administrator (MA-1) delete item 
(2) and add item (2) as follows: “(2) 
carries out SAMHSA-wide functions 
relating to equal employment 
opportimity.” 

Under the heading. Office of the 
Administrator insert the following after 
the functional statement for the C^ice of 
Policy and Program Coordination 
(MAC): 

Office of Minority Health (MAE): 
Advises SAMHSA leadership and 

program components regarding 
Presidential, Secretarial, and Agency 
initiatives relating to or affecting the 
access and delivery of services and/or 
quality of life of racial/ethnic minority 
constituents, consumers, and clients 
who suffer disproportionately from the 
effects of substance abuse and mental 
illness; and (2) provides Agency 
leadership and coordination for 
addressing, evaluating, and resolving 
specific substance abuse and mental 
health issues (especially improving 
access and delivery and quality of 
services) of racial and ethnic minority 
populations. 

Under the.heading. Office of 
Extramural Activities Review (ME), 
delete the title and functional statement. 

Under the heading. Office of 
Administrator (MA) delete the function 
statement for the Office of Policy and 
Program Coordination (MAC), and 
substitute the following functional 
statement: 

(1) Provides leadership and guidance 
in the analysis, planning, and 
coordination of overall Agency and 
interagency programs and program 
policies; (2) provides leadership in 
formulating and carrying out the 
Agency’s national leadership role; (3) 

manages a variety of teams consisting of 
representatives within and outside the 
Agency to address issues of central 
importance to the Agency and to the 
field, promoting coordination and 
collaboration in these problem-solving 
efforts; (4) carries out program 
development activities in crosscutting 
priority areas such as co-occurring 
disorders: performance measurement, 
child and family issues, and public 
health impact of substance abuse and 
health illnesses; (5) reviews inter-agency 
work products for policy implications; 
(6) provides leadership and advice on 
intergovernmental activities, 
interagency relationships; and customer 
and constituent relations; and (7) carries 
out Agency-level policy, planning, 
legislative, and extramural functions 
including AIDS, women’s services, 
alcohol prevention and treatment, and 
the peer and objective review of grants, 
cooperative agreements, and contracts. 

After the statement for the Office of 
Policy and Program Coordination 
(MAC), add the following title and 
functional statement: 

Division of Extramural Activities, 
Policy, and Review (MACA): 

(1) Establishes and interprets 
extramural policies and procedures for 
the Agency; (2) consults with other 
Office of the Administrator and Center 
program officials in the development of 
grant and cooperative agreement 
announcements and contract Requests 
for Proposals; (3) administers the peer 
and objective review of grants, 
cooperative agreements, and contract 
proposals; (4) administers the 
participant protection and 
confidentiality certificate activities: (5) 
is responsible for activities related to the 
Federal Advisory Committee Act; and 
(6) manages the SAMHSA National 
Advisory Council. 

Under Section M-20-E, Center for 
Substance Abuse Prevention (MP), 
Office of the Director (MP-1), following 
the semicolon after item (5) delete item 
(6) and substitute the following: “(6) 
organizes and manages CSAP’s special 
projects.” 

Under Section M-20-E, Center for 
Substance Abuse Prevention (MP), 
Office of Policy and Planning (MPA), 
delete item (13) and substitute the 
following items: “(13) organizes and 
manages CSAP’s external affairs, 
intergovernmental and international 
affairs; and (14) develops and 
implements general management 
policies within CSAP as prescribed by 
SAMHSA and higher authorities.” 

Under Section M-20-E, Center for 
Substance Abuse Prevention, delete the 
title for the Division of Community 
Education (MPF) and substitute the 
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following title: Division of Prevention 
Application and Education (MPF). 

Section M-40, Delegations of 
Authority. All delegations and 
redelegations of authority to officers and 
employees of SAMHSA that were in 
effect immediately prior to the effective 
date of this reorganization shall 
continue in effect in them. 

Dated: December 29,1997. 

Nelba Chavez, 
Administrator, SAMHSA. 
[FR Doc. 98-481 Filed 1-7-98; 8:45 am] 

BILUNQ CODE 4160-41-M 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

The National Center for Environmental 
Health (NCEH) of the Centers for 
Disease Control and Prevention (CDC) 
Announces the Following Meeting 

Name: State Childhood Lead 
Poisoning Prevention and Surveillance 
of Blood Lead Levels in Children 
Grantees. 

Times and Dates: 

1 p.m.-4:30 p.m., Janueuy 27,1998. 
8:30 a.m.-5:30 p.m., January 28,1998. 
8:30 a.m.-5:30 p.m., January 29,1998. 
8:30 a.m.-12 noon, January 30,1998. 

Place: Holiday Inn-Select Atlanta 
Perimeter-Dunwoody, 4386 Chamblee 
Dimwoody Road, Atlanta, Georgia 
30341, telephone 770/457-6363. 

Status: Open to the public, limited 
only by space available. The meeting 
room accommodates approximately 100 
people. 

Purpose: The purpose of this meeting 
is to provide a forum for childhood lead 
poisoning prevention coordinators and 
data administrators to review program 
progress and discuss prevention issues 
and concerns. 

Matters to be Discussed: Agenda items 
include a discxission on CDC’s new 
screening guidance; establishing a data 
system for implementing screening 
guidance; and data recommendations. 
There will be information presented 
regarding computer programming issues 
and how it is related to data analysis 
and the use of data to make decisions. 

Agenda items are subject to change as 
priorities dictate. 

Contact Person for More Information: 
Claudette Grant, I^ad Poisoning 
Prevention Branch, Division of 
Environmental Hazards and Health 
Effects, NCEH, CDC, 4770 Buford 
Highway, NE, M/S F-42, Atlanta, 

Georgia 30341-3724, telephone 770/ 
488-7330. 

Persons wishing to make written or 
oral comments at the meeting should 
notify the contact person in writing or 
by telephone no later than close of 
business January 20,1998. 

All requests to make oral comments 
should contain the name, address, 
telephone number, and organizational 
affiliation of the presenter. Depending 
on the time available and the nmnber of 
requests to make oral comments, it may 
be necessary to limit the time of each 
presenter. 

Dated; December 31,1997. 

Julia M. Fuller, 

Acting Director, Management Analysis and 
Services Office, Centers for Disease Control 
and Prevention (CDC). 
IFR Doc. 98-406 Filed 1-7-98; 8:45 am) 

BILUNQ CODE 4163-1»-e 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

Request for Nominations for Members 
of Public Advisory Committees; Food 
Advisory Committee 

agency: Food and Drug Administration, 
HHS. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) is requesting 
nominations for members to serve on 
the Food Advisory Committee (the 
Committee) in FDA’s Center for Food 
Safety and Applied Nutrition. 
Nominations will be accepted for 
current vacancies and vacancies that 
will or may occur on the Committee 
during the next 12 months. 

FDA has special interest in ensuring 
that women, minority groups, and the 
physically handicapp^ are adequately 
represented on advisory committees 
and, therefore, extends particular 
encouragement to nominations of 
appropriately qualified female, 
minority, or physically handicapped 
candidates. Final selection from among 
qualified candidates for each vacancy 
will be determined by the expertise 
required to meet specific agency needs 
and in a manner to ensure appropriate 
balance of membership. 
DATES: Februa^ 9,1998. 
ADDRESSES: All nominations for 
membership, except for consumer- 
nominated members, should be sent to 
Catherine M. DeRoever (address below). 
All nominations for the consumer- 
nominated members should be sent to 
Annette J. Funn (address below). 

FOR FURTHER INFORMATION CONTACT: 
Regarding all nominations for 

membership, except consumer- 
nominated members: Catherine M. 
DeRoever, Center for Food Safety 
and Applied Nutrition (HFS-22), 
Food and Drug Administration, 200 
C St. SW., Washington, DC 20204, 
202-205-4251. 

• Regarding all nominations for 
consumer-nominated members: 
Annette J. Funn, Office of 
Consumer Affairs (HFE-88), Food 
and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 
301-827-5006. 

SUPPLEMENTARY INFORMATION: FDA is 
requesting nominations for members to 
serve on ffie advisory committee listed 
below. Individuals should have 
expertise in the activity of the 
Committee. Vacancies will occur Jime 
30,1998. 

Food Advisory Committee 

The Committee provides advice 
primarily to the Director, Center for 
Food Safety and Applied Nutrition, and 
as needed, to the Commissioner of Food 
and Drugs, and other appropriate 
officials, on emerging food safety, food 
science, and nutrition issues that FDA 
considers of primary importance. The 
Committee also provides advice and 
makes recommendations on ways of 
commimicatihg to the public the 
potential risks associated with these 
issues and recommends approaches to 
be considered in addressing them. 

Criteria for Members 

Persons nominated for membership 
on the Committee shall be 
knowledgeable in the fields of physical 
sciences, biological and life sciences, 
food science, risk assessment, and other 
relevant scientific disciplines. The 
agency is particularly interested in 
considering candidates from a variety of 
medical specialties because many issues 
brought before the committee involve 
medical or epidemiologic impact on 
nutrients, additives, contaminants, or 
other constituents of the diet. The term 
of office is up to 4 years. 

The Committee includes technically 
qualified members who are identified 
with consumer interests and 
representatives of industry interests. 

Nomination Procedures 

Interested persons may nominate one . 
or more qualified persons for 
membership on the Committee. 
Nominations shall state that the 
nominee is willing to serve as a member 
of the Conunittee and appears to have 
no conflict of interest that would 
preclude Committee membership. 
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Additionally, the nominee’s mailing 
address, telephone number, and 
curriculum vitae must accompany the 
nominations. The agency cannot 
guarantee further consideration of 
nominations that do not include this 
requested information. Potential 
candidates will be asked by FDA to 
provide detailed information concerning 
such matters as financial holdings, 
employment, consultancies, and 
research grants and/or contracts to 
permit evaluation of possible sources of 
conflict of interest. 

Criteria for Consumer-Nominated 
Members 

Selection of representatives of 
consumer interests will be conducted 
through procedures that include use of 
a consortium of consumer organizations 
which has the responsibility for 
screening, interviewing, and 
recommending candidates for the 
agency’s selection. Candidates from this 
group, like all other candidates for 
membership on the Committee, should 
posses appropriate qualifications to 
understand and contribute to the 
Committee’s work. 

Industry Representatives 

Regarding nominations for members 
representing industry interests, a letter 
will be sent to each person or 
organization that has mad^a 
nomination and to other organizations 
that have expressed an interest in 
participating in the selection process 
together wi^ a complete list of all such 
organizations and the nominees. The 
letter will state that it is the 
responsibility of each nominator or 
organization that has expressed an 
interest in participating in the selection 
process to consult with the others to 
provide a consensus slate of possible 
members representing industry interests 
within 60 days. In the event that a slate 
of nominees has not been provided 
within 60 days, the agency will select an 
industry representative for each such 
vacancy from the entire list of industry 
nominees to avoid delay or disruption 
of the work of the Committee. The 
agency is particularly interested in 
nominees that possess the essential 
scientific credentials needed to 
participate fully and knowledgeably in 
the Committee’s deliberations. In 
addition to this expertise, the agency 
believes that it would be an advantage 
to the Committee’s work if the 
individual(s) had special insight and 
direct experience into specific 
industrywide issues, practices, and 
concerns that might not otherwise be 
available to others not similarly 
situated. 

This notice is issued imder the 
Federal Advisory Committee Act (5 
U.S.C. app. 2) and 21 CFR part 14, 
relating to advisory committees. 

Dated: January 2,1998. 
Michael A. Friedman, 
Deputy Commissioner for Operations. 
(FR Doc. 98-480 Filed 1-7-98; 8:45 am) 
BILUNG CODE 416(M)1-F 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 

[Document Identifier: HCFA-R-225] 

Agency Information Coiiection 
Activities: Proposed Collection; 
Comment Request 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Health Care Financing Administration 
(HCFA), Department of Health and 
Human Services, is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding the burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) the 
necessity and utility of the proposed 
information collection for the proper 
performance of the agency’s functions; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 

Type of Information Collection 
Request: New Collection; Title of 
Information Collection: Medicare 
Physician Communication Survey; Form 
No.: HCFA-R-225; Use: This is a 
request for clearance for a survey of 
physicians to determine their 
information needs regarding Medicare 
and Medicaid issues. The survey wilt 
provide information for HCFA’s Office 
of Strategic Planning, Research & 
Evaluation Group, Division of Payment 
Research to support a communication 
strategy for physicians treating Medicare 
beneficiaries. It is part of a larger effort 
of market research aimed at 
understanding the communication 
needs of HCFA providers and other 
partners. This information will answer 
two questions on physicians’ 
preferences to help guide HCFA’s 
commimication strategy: (1) what 
information physicians want from 

HCFA, and (2) how physicians want to 
receive such information. This survey is 
designed to provide data that will help 
answer and prioritize these questions. 
Frequency: One time; Affected Public: 
Business or other for-profit; Number of 
Respondents: 650; Total Annual 
Responses: 650; Total Annual Hours: 
217. 

To obtain copies of the supporting 
statement for the proposed paperwork 
collections referenced above, or any 
related forms. E-mail your request, 
including your address and phone 
number, to Paperwork@hcfa.gov, or call 
the Reports Clearance Office on (410) 
786-1326. Written comments and 
recommendations for the proposed 
information collections must be mailed 
within 60 days of this notice directly to 
the HCFA Paperwork Clearance Officer 
designated at the following address: 
HCFA, Office of Information Services, 
Information Technology Investment 
Management Group, Division of HCFA 
Enterprise Standards,^ Attention: John 
Rudolph, Room C2-26-17, 7500 
Security Boulevard, Baltimore, 
Maryland 21244-1850. 

Dated: December 30,1997. 
John P. Burke m, 
HCFA Reports Clearance Officer, Division of 
HCFA Enterprise Standards, Health Care 
Financing Administration. 
[FR Doc. 98-383 Filed 1-7-98; 8:45 am) 
BILUNG CODE 4120-03-P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 

[Document Identifier: HCFA-304A] 

Agency Information Collection 
Activities: Submission for 0MB 
Review; Comment Request 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Health Care Financing Administration 
(HCFA), Department of Health and 
Human Services, has submitted to the 
Office of Management and Budget 
(0MB) the following proposal for the 
collection of information. Interested 
persons are invited to send comments 
regarding the burden estimate or any 
other aspect of this collection of 
information, including any of the 
following subjects: (1) The necessity and 
utility of the proposed information 
collection for the proper performance of 
the agency’s functions; (2) the accuracy 
of the estimated burden; (3) ways to 
enhance the quality, utility, and clarity 
of the information to be collected; and 
(4) the use of automated collection 
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techniques or other forms of information 
technology to minimize the information 
collection burden. 

Type of Information Collection 
Request: Revision of a currently 
approved collection; Title of 
Information Collection: Reconciliation 
of State Invoice and Prior Quarter 
Adjustment Statement: Form No.: 
HCFA-304A: Use: In response to a need 
for improved data exchange between 
drug labelers and States, HCFA, in 
conjunction with outside consultants, 
developed the Reconciliation of State 
Invoice (ROSI), form HCFA-304, and 
the Prior Quarter Adjustment Statement 
(PQAS), form HCFA-304A. The ROSI is 
to to be used by Drug Labelers when 
responding to State invoices of ciirrent 
quarter utilization data only and 
functions as a reconciliation report to 
assure accurate rebate payments. The 
PQAS is used by labelers to report only 
on prior quarter actions/payments. Prior 
quarter activity includes changes to 
utilization data submitted by States, 
revisions to previously disputed units, 
and prior period adjustments (URA 
changes). Both forms assist in reducing 
disputes by standardizing data exchange 
and improving communication between 
Drug labelers and States. Frequency: 
Quarterly; Affected Public: Business or 
other for-profit; Number of 
Respondents: 365; Total Annual 
Responses: 1,460; Total Annual Hours: 
132,120. 

To obtain copies of the supporting 
statement for the proposed paperwork 
collections referenced above, or to 
obtain the supporting statement and any 
related forms. E-mail your request, 
including your address and phone 
number, to Paperwork@hcfa.gov, or call 
the Reports Clearance Office on (410) 
786-1326. Written comments and 
recommendations for the proposed 
information collections must be mailed 
within 30 days of this notice directly to 
the 0MB Desk Officer designated at the 
following address: OMB Human 
Resources and Housing Branch, 
Attention: Allison Eydt, New Executive 
Office Building, Room 10235, 
Washington, D.C. 20503. 

Dated: November 24,1997. 

John P. Burke m, 

HCFA Reports Clearance Officer, HCFA. 
Office of Information Services, Information 
Technology Investment Management Group, 
Division of HCFA Enterprise Standards. 
(FR Doc. 98-382 Filed 1-7-98; 8:45 am] 

BILUNG CODE 4120-03-M 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 

[Document Identifier: HCFA-R^12] 

Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Health Care Financing Administration 
(HCFA), Department of Health and 
Human Services, has submitted to the 
Office of Management and Budget 
(OMB) the following proposal for the 
collection of information. Interested 
persons are invited to send comments 
regarding the burden estimate or any 
other aspect of this collection of 
information, including any of the 
following subjects: (1) The necessity and 
utility of the proposed information 
collection for the proper performance of 
the agency’s functions; (2) the accuracy 
of the estimated burden; (3) ways to 
enhance the quality, utility, and clarity 
of the information to be collected: and 
(4) the use of automated collection 
techniques or other forms of information 
technology to minimize the information 
collection burden. 

Type of Information Collection 
Request: New Collection; Title of 
Information Collection: Survey of 
Primary Care givers for the District of 
Columbia’s Managed Care * 
Demonstration for Disabled and Special 
Needs Children and Supporting Statute 
Section 1115(a) of the Social Security 
Act; Form No.: HCFA-R-212; Use: This 
survey will collect information from 
primary Care givers of Disabled and 
Special Needs Children about 
household composition, access to care, 
health status, functional status, home 
care, family care giving burden, 
satisfaction, and out-of-pocket 
expenditures on disabled and special 
needs children living in the District of 
Columbia who are enrolled in the 
Supplemental Security Income (SSI) 
program. This instrument is designed to 
support a series of analytic studies, 
which will eventually provide HCFA, 
Assistant Secretary of Planning and 
Evaluation (ASPE), and States with 
information to consider when 
developing managed care systems for 
disabled and special needs children. 
Frequency: Semi-Annually; Affected 
Public: Individuals or Households; 
Number of Respondents: 1,7R9’, Total 
Annual Responses: 3,578; Total Annual 
Hours: 2,900. 

To obtain copies of the supporting 
statement for the proposed paperwork 

collections referenced above, or any 
related forms. E-mail your request, 
including your address and phone 
number, to Paperwork@hcfa.gov, or call 
the Reports Clearance Office on (410) 
786-1326. Written comments and 
recommendations for the proposed 
information collections must be mailed 
within 30 days of this notice directly to 
the OMB Desk Officer designated at the 
following address: OMB Human 
Resources and Housing Branch, 
Attention: Allison Eydt, New Executive 
Office.Building, Room 10235, 
Washington, D.C. 20503. 

Dated: December 30,1997. 
John P. Burke m, 

HCFA Reports Clearance Officer, HCFA. 
Office of information Services. Information 
Technology Investment Management Group. 
Division of HCFA Enterprise Standards. 
(FR Doc. 98-384 Filed 1-7-98; 8:45 am) 
BILLING CODE 4120-03-P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Submission for OMB Review; 
Comment Request; Dietary 
Supplements Information Needs 
Assessment Survey 

In compliance with the requirement 
of Section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
National Institutes of Health (NIH), 
Office of the Director, the Office of 
Dietary Supplements will publish 
periodic summaries of proposed 
projects to be submitted to the Office of 
Management and Budget (OMB) for 
review and approval. 

This notice regards a request for 
emergency OMB processing for a 
collection of information entitled 
“Dietary Supplements Information 
Needs Assessment Survey’’ in 
accordance with 5 CFR 1320.13(d) of the 
OMB guidelines. We are requesting 
OMB clearance by February 28,1998, 
Use of normal clearance procedures is 
reasonably likely to prevent or disrupt 
the collection of information for this 
survey. We are, therefore, requesting a 
waiver of the requirement to submit a 
60-day Federal Register notice 
requesting public comment prior to 
submission for OMB clearance. 

New Proposed Collection: Dietary 
Supplements Information Needs 
Assessment Survey 

This survey will assess the 
availability of and need for dietary 
supplements information services in the 
United States. The primary objectives 
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are to determine the number and nature 
of information requests about dietary 
supplements received by major 
nutrition, medical, health and botanical 
organizations in the United States, and 
to assess their interest in a centralized 
information center to deal with 
information requests pertaining to 
dietary supplements. Frequency of 
Response: One time. Affected Public: 
Business or other for-profit; Not-for- 
profit institutions, and Federal 
Government. Type of Respondents: 
Organizations. The annual reporting 
burden is as follows: Estimated Number 
of Respondents: 180. Estimated Number 
of Responses per Respondent: 1. 
Average Harden Hours Per Response: 
25. Estimated Total Annual Burden 
Hours Requested: 45. The annualized 
cost to respondents is estimated at: 
$1800. There are no Capital Costs to 
report. There are no Operating or 
Maintenance Costs to report. 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper p>erformance 
of the function of the agency, including 
whether the information will have 
practical ability; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, emd 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
the use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology. 

Direct Comments to OMB 

Written comments andsor suggestions 
regarding the item(s) contained in this 
notice. es|}ecially regarding the 
estimated public burden and associated 
response time, should be directed to the: 
Office of Management and Budget, 
Office of Regulatory Affairs, New 
Executive Ofiice Building, Room 10235, 
Washington, D.C. 20503, Attention: 
Desk Officer for NIH. 

Dated: December 18,1997. 

Bernadette M. Marriott, 

Director, Office of Dietary Supplements. 
IFR Doc. 98-457 Filed 1-7-98; 8:45 am] 

BILLING CODE 4140-01-M 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES (DHHS) 

National Institutes of Health (NIH) 

National Library of Medicine (NLM); 
Opportunity for a Cooperative 
Research and Development Agreement 
for Development and 
Commercialization of Computer 
Software for Data Mining, Data 
War^ousing and Data Visualization 

agency: Lister Hill National Center for 
Biomedical Communications, NLM, 
NIH, DHHS. 
ACTION: Advertisement. 

SUMMARY: The Lister Hill National 
Center for Biomedical Communications 
(LHNCBC), an R&D division of the 
National Library of Medicine (NLM), 
seeks a Cooperative Research and 
Development Agreement (CRADA) with 
a commercial software developer 
experienced in developing and 
marketing sophisticated information 
systems products. A collaborator is 
sought with an established presence in 
the field of statistical or machine 
learning technology-based information 
systems for management of medical 
practice, medical administration, drug 
design, fraud detection, criminal 
investigation, market analysis or other 
high volume applications which utilize 
large, complex data bases. Firms 
interested in collaborating on new 
approaclfbs to data mining, data 
visualization and data warehousing are 
particularly encouraged to inquire. 

The collaborator must have 
experience developing cutting-edge 
computer-based technology into 
commercial software application 
products. A record of success in 
software development, marketing, 
installation and support is required. 

The term of the CRADA will be up to 
five (5) years. 
OATES: Interested parties should notify 
this office in writing of their interest in 
filing a formal proposal no later than 
ninety (90) days from the date of this 
announcement, and then will have an 
additional thirty (30) days to submit a 
formal proposal. 
ADDRESSES: Inquiries and proposals 
regarding this opportunity should be 
addressed to Irma Robins, M.B.A., J.D. 
Phone (301) 435-3104, FAX (301) 402- 
2117, Technology Development and 
Commercialization Branch, National 
Cancer Institute, 6120 Executive Blvd., 
Suite 450, Rockville, MD 20852. 
Inquiries regarding obtaining patent 
license(s) needed for participation in the 
CRADA opportimity may be addressed 
to John Falmer-Vihtelic, Office of 

Technology Transfer, National Institutes 
of Health, 6011 Executive Blvd., Suite 
325, Rockville, MD 20852, Phone (301) 
496-7735 (ext. 285); FAX: (301) 402- 
0220. 

SUPPLEMENTARY INFORMATION: A CRADA 
is the anticipated joint agreement to be 
entered into by LHNCBC pursuant to the 
Federal Technology Transfer Act of 
1986 as amended by the National 
Technology Transfer Act (Pub. L. 104- 
113 (Mar. 7,1996)) and by Executive 
Order 12591 of April 10,1987. The 
Computer Science Branch, LHNCBC, 
NLM, has developed COEV, a unique 
prototype of an advanced framework for 
multidimensional data mining and 
analysis. COEV synergistically combines 
difiierent methods of statistical analysis, 
neural networks, decision trees and 
genetic algorithms to the resolution of 
data queries. COEV automatically 
determines the optimal methods and 
data representations to apply at each 
step of inquiry and, as a result, can 
provide outcomes that are significantly 
more accurate than can be achieved by 
use of any one methodology alone. 
COEV uses an evolutionary learning 
technology to improve predictive 
outcomes with continued use. COEV is 
designed to advance the accuracy, 
flexibility, speed and ease of use of 
advanced data analysis technologies. 
COEV is the subject of pending United 
States and foreign patent applications 
filed by the Government. 

COEV requires further R&D and 
testing to make it a practical system for 
widespread use. LHNCBC, NLM seeks a 
CRADA to leverage the capabilities of 
the technical experts at LHNCBC, NLM 
and the expertise and resources of a 
private sector collaborator in order to 
enhance the prototype’s reliability, 
efficiency and ease of use. and thereby 
to make it a successful commercial 
product. Under a CRADA, the LHNCBC, 
NLM can offer a selected collaborator 
access to designs, prototypes and 
technical expertise. The collaborator 
may contribute designs, prototypes,, 
data, technical expertise, personnel, 
services and property. The collaborator 
has the option of contributing funding 
to the collaboration. The LHNCBC 
cannot contribute funding. The CRADA 
partner may elect an option to an 
exclusive or non-exclusive license to 
Government intellectual property rights 
arising imder the agreement and may 
qualify as a co-inventor of new 
technology developed imder the 
CRADA. 

COEV currently runs in a UNIX 
operating system environment. It is 
written in common LISP and utilizes a 
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web http user interface. COEV interfaces 
with flat data file databases. 

Under the present proposal, the goal 
of the CRADA will be: 

• Improve portability to other 
operating system environments. 

• Provide interactivity with a variety 
of database structures. 

• Design and implement functions for 
data cleaning. 

• Identify target concepts for machine 
learning. 

• Expand and improve user 
interfaces. 

• Design and execute all components 
of a commercial COEV product. 

• Prepare and execute COEV 
marketing plan. 

Party Contributions 

The role of the LHNCBC in the 
collaboration will include: 

(1) Provide Collaborator with the 
COEV prototype system design and code 
and with all available information 
necessary for further development of the 
COEV system. 

(2) Provide COEV developer expertise 
and LHNCBC, NLM expertise in 
advanced machine learning systems 
engineering and in computer 
applications to chemical informatics, 
molecular biology and pharmaceutical 
chemistry. 

(3) Provide ongoing input to and 
evaluation of collaborator project 
designs and work product. 

The role of the Collaborator in the 
collaboration will include: 

(1) Provide expertise, staff, work 
space, equipment and materials for 
COEV product development tasks to 
include project management, design, 
coding, technical and user testing and 
technical and user documentation 
development. 

(2) Provide expertise, staff, work 
space, equipment and materials for 
COEV product marketing tasks to 
include marketing management, market 
analysis, product design advice, product 
packaging, promotion and sales, 
distribution and technical and user 
client support. 

(3) Provide funding, if and as 
necessary, for COEV product 
development and COEV marketing tasks 
as described above. 

Selection Criteria 

Proposals submitted for consideration 
should address each of the following 
qualifications. 

(1) Expertise 

A. Demonstrated expertise in 
translating highly sophisticated 
statistical or machine learning 
technology prototypes into successful 
commercial products. 

B. Demonstrated expertise in data 
mining, data warehousing and data 
visualization technology, preferably as 
related to the fields of biomedical 
science, medical care or public health. 

C. Demonstrated intellectual abilities; 
able to imderstand and transform 
cutting-edge computer-based technology 
into commercial applications. 

D. Demonstrated expertise in project 
design, project management and 
development of successful commercial 
software products. 

E. E)emonstrated ability to market 
sophisticated software products in 
national and international markets. 

F. Demonstrated expertise and 
established resomces for serving and 
supporting a substantial national and 
international client base. 

(2) Reputation 

The successful Collaborator must be 
recognized in the software industry for: 

A. Producing, marketing and 
supporting software for data mining, 
data warehousing, data visualization or 
related applications; 

B. High levels of satisfaction among 
end-users and client technical support 
staffs for both product performance and 
product support; 

C; Success in the marketplace with an 
established range of successful software 
products and services. 

(3) Physical Resources 

A. Established headquarters with 
sufficient offices, space and equipment 
to support a level of effort as defined in 
the CRADA with LHNCBC. 

B. Ability to communicate and 
collaborate by telephone, mail, e-mail, 
Internet, and other evolving 
technologies. 

C. Sufficient financial and technical 
resources to support a level of effort as 
defined in the CRADA with LHNCBC. 

Dated: December 23,1997. 
Kathleen Sybert, 

Acting Director, Office of Technology 
Development, National Cancer Institute, 
National Institutes of Health. 
(FR Doc. 98-460 Filed 1-7-98; 8:45 am] 
BILUNQ CODE 4140-01-M 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Government-Owned Inventions; 
Availability for Licensing 

agency: National Institutes of Health, 
HHS. 
ACTION: Notice. 

SUMMARY: The inventions listed below 
are owned by agencies of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 
ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
listed below may be obtained by writing 
to the indicated licensing contact at the 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, 
Maryland 20852-3804; Telephone: 301/ 
496-7057; Fax: 301/402-0220. A signed 
Confidential Disclosure Agreement will 
be required to receive copies of the 
patent applications. 

Hexadecasaccharide-Protein Conjugate 
Vaccine for Shigella Dysenteria Type 1 

V Pozsgay, JB Robbins, R Schneerson 
(NICHD) 

Serial No. 60/052,869 filed 17 Jul 97 

Licensing Contact: Robert Benson, 
301/496-7056, ext. 267. 

This invention is a conjugate vaccine 
to prevent infection by Shigella 
dysenteria type 1, a human pathogen 
which causes endemic and epidemic 
dysentery worldwide. The conjugate is 
the first one in which the 
polysaccharide antigen has been 
chemically synthesized and thus has a 
known structure. The polysaccharide 
has a structure resembling the O- 
specific polysaccharide portion of the 
lipopolysaccharide of Shigella 
dysenteria type 1. It is expected that the 
piurity of the polysaccharide will lead to 
lessened side effects and greater 
immunogenicity. Mice immunized with 
the conjugate of the invention produced 
antibodies reactive with the 0-specific 
polysaccharide isolated fi'om Shigella 
dysenteria type 1. Synthesis of the 
hexadecasaccharide is described in the 
Journal of the American Chemical 
Society, June 28,1995, pp. 6673-6681. 

Cloning of a Gene Mutation for 
Parkinson’s Disease 

MH Polymeropoulos, C Lavedan 
(NHGRI) 

Serial No. 60/050, 684 filed 25 June 97 

Licensing Contact: Stephen Finley, 
301/496-7056 ext. 215. 

Parkinson’s Disease (PD) affects 
between 500,000 to one million persons 
in the United States alone. The disease 
is most common in persons over the age 
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of 70. However, one form of PD appears 
to be hereditary and is probably 
responsible for early on-set PD, wherein 
the symptoms occur before the age of 
60. The newly discovered gene mutation 
appears to be linked to the early on-set 
form of PD. The mutation, a threonine 
for alanine substitution, at amino acid 
position 53 of the human alpha- 
synuclein protein effects the secondary 
structure of the protein and causes an 
aggregation of Lewy bodies in the brain. 
This new mutation is considered to be ■ 
a valuable tool in predicting a person’s 
susceptibility to early on-set PD. Assays 
developed from this mutation can also 
be used for diagnostic purposes. 

Non-Nucleoside Inhibitors of Reverse 
Transcriptase 

C Michejda, M Momingstar, T Roth 
(NCI) 

Serial No. 60/038,509 filed 25 Feb 97 

Licensing Contact: J. Peter Kim, 301/ 
496-7056 ext. 264. 

The present invention is related to 
non-nucleoside inhibitors of reverse 
transcriptase comprising a novel class of 
substituted benzimidazole compounds 
which are potentially effective in the 
inhibition of HIV RT and potentially 
against other infections. The present 
invention provides for methods for 
treating HIV infection utilizing a 
compound having anti-reverse 
transcriptase activity, wherein said 
compoimd comprises at least one 
substituted benzimidazole. This 
technology may present a potent, non¬ 
toxic compound which is effective 
against wild type RTs and RTs which 
have undergone mutations and become 
resistant to currently used anti-HTV 
therapies. 

Enhanced Suppression of HFV-l by the 
Combination of Cytidine 
Dideoxynucleoside Analogues and CTP 
Synthase Inhibitors 

W-Y Gao, DC Johns, H. Mitsuya, V 
Marquez (NCI) 

Serial No. 60/033,918 filed 21 Jan 97 

Licensing Contract: J. Peter Kim, 301/ 
496-7056 ext. 264. 

The present invention provides for 
compositions and methods to increase 
the activity of cytidine-based anti-HIV 
drugs and to overcome resistance of 
human immunodeficiency virus (HIV) 
to cytidine-based anti-HIV drugs. More 
specifically, the invention provides for 
composition, methods of preventing or 
inhibiting the spread of a virus, methods 
of treatment, and methods of improving 
the antiviral activity of a cytidine 
dideoxynucleoside analogue drug in 
patients with viral infection. Typical 

drugs suitable for potentiation by this 
me&od include ddC, 3TC, D4C (2', 3'- 
dideoxycytidine-2', 3'-ene), 5-fluoroddC, 
and 3'-a-fluoroddC. The virus may be 
HIV-2. HTLV-1, HTLV-2. SIV. HBV, 
but most preferably HIV-l. 

Interferon-Inducible Protein 10 is a 
Potent Inhibitor of Angiogen^is 

G Tosato, AL Angiolillio, C Sgadari 
(FDA) 

Serial No. 08/455,079 filed 31 May 95 

Licensing Contact: jaconda Wagner, 
301/496-7735 ext. 284. 

Human Interferon inducible protein 
10 (IP-10) is a member of the 
chemokine family of molecules. It is a 
secreted protein with a molecular 
weight of approximately 8.6 kD. 
Previous work has demonstrated that 
IP-10 exhibits various activities, 
including the inhibition of colony 
formation by bone marrow 
hematopoietic cell, exertion of an 
antitumor effect, and function as a 
chemoattractant. In addition, this work 
shows that IP-10 is a potent inhibitor of 
angiogenesis. Unbalanced angiogenesis 
is thought to contribute to the 
pathogenesis of several diseases 
including arthritis, psoriasis, 
hemangiomas, diabetic retinopathy, and 
retrolental fibroplasia. Therefore, IP-10 
may be very useful alone or in 
combination with other treatments to 
prevent unbalanced angiogenesis. 

This research has been published in 
Proc. Natl. Acad. Sci. USA 1996 Nov 
26;93(24):13791-6 and J, Exp. Med. 
1995 Jul l;182{l);155-62. 

A related case is also available for 
licensing: Serial No. 08/850,914 filed 02 
May 97 entitled “Method of Promoting 
Tumor Necrosis Using Mig”; inventors 
are G Tosato (FDA), J Farber (NIAID), 
and C Sgardari (FDA). 

Dominant Negative Deletion Mutants of 
C-Jun and Their Use in the Prevention 
and Treatment of Cancer 

NH Colburn, Z Dong, PH Brown, MJ 
Birrer (NCI) 

Serial No. 08/213,433 filed 10 Mar 94 

Licensing Contact: Ken Hemby, 301/ 
496-7735 ext. 265. 

A number of mutants of the c-jun 
oncogene have been developed, which 
may be particularly useful in the 
prevention and treatment of cancer. 
Numerous studies have shown that 
tumor promotion is a long-term process 
that is partially reversible and that 
requires chronic exposure to a tumor 
promoter, and that subsequent 
progression of tumors through invasive 
and metastatic stages is also a long term 
process. In recent years, numerous 

cellular oncogenes have been implicated 
in the transactivation of genes 
associated with cellular growth and 
differentiation. One such cellular 
ongogene, c-jun, encodes a 
phosphoprotein that is a component of 
the dimeric transcriptional activator 
AP-1 along with c-Fos or other Jun or 
Fos Family proto-oncoproteins. Several 
genes that may be involved in tumor 
promotion or progression have been 
shown to be dependent on AP-1 
transactivation, including collagenase 
and stromelysin (transin). AP-1 
inhibiting dominant negative detection 
mutants of the c-jim gene have been 
developed that, when given to a 
mammal, may prevent or reverse 
carcinogenesis during early or late 
stages. For the treatment of cancer, a 
deletion mutant of the c-jun gene or the 
protein product may inhibit the elevated 
AP-1 transactivation that frequently 
characterizes tumor progression and 
may consequently prevent or reverse the 
development or further progression of 
tumors. This invention also includes a 
method for determining whether a 
tumor promoter induces transformation 
via a pathway that depends on 
induction or elevation of AP-1 
transcriptional activity and AP-1 target 
gene expression. 

Dated: December 23,1997. 

Barbara M. McGarey, 
Deputy Director. Office of Technology 
Transfer. 
[FR Doc. 98-459 Filed 1-7-98; 8:45 am] 

BILUNG CODE 4140-01-M 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Public Health Service 

National Institute of Environmentai 
Health Sciences National Toxicology 
Program; Announcement of Nominated 
Chemicais Under Consideration for 
Toxicologicai Studies by the Nationai 
Toxicology Program (NTP)— 
Recommendations by the Interagency 
Committee for Chemical Evaluation 
and Coordination (iCCEC)—Request 
for Comments 

Background 

As part of an effort to earlier inform 
and obtain public input into the 
selection of chemicals for evaluation, 
the National Toxicology Program (NTP) 
routinely seeks public input on (1) 
chemicals nominated to Ae Program for 
toxicological studies, and (2) the testing 
recommendations made by the 
Interagency Committee for Chemical 
Evaluation and Coordination (ICCEC). 
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Siunmaries of the ICCEC’s 
recommendations and public comments 
received are next presented to the NTP 
Board of Scientific Counselors for their 
review and conunent in an open public 
session. ICCEC recommendations, Board 
recommendations, and public 
comments are incorporated into 
recommendations that are then 
submitted to the NTP Executive 
Committee. The Executive Committee 
reviews and approves action to move 
forward to test, defer, or delete each of 
the nominated chemicals, classes or 
mixtures for the various types of study, 
and recommends priorities. 

Request for Comment 

Interested parties are encouraged to 
comment and provide information on 

chemicals under consideration for study 
listed in the Table. The Program would 
welcome receiving toxicology and 
carcinogenesis information from 
completed, ongoing, or planned studies 
by others, as well as current production 
data, hiiman exposure information, use 
patterns, and environmental occurrence 
for any of the chemicals listed in this 
annoimcement. To provide comments or 
information, please contact Dr. William 
Eastin at the address given below within 
60 days of the appearance of this 
annoimcement. 

At their meeting on December 11, 
1997, the ICCEC reviewed and 
recommended 9 chemicals or chemical 
classes for metabolism, toxicity, or 
carcinogenicity studies. It was also 
recommended that testing not be 

performed on one chemical, trans—1,4- 
dichloro-2-butene (CAS Number 110- 
57-6), because industry studies showed 
it to be a potent carcinogen. Chemicals 
with CAS numbers, nomination source, 
types of studies imder consideration, 
and other information are given in the 
Table. 

Contact may be made by mail to: Dr. 
WiUiam Eastin, NDEHS/NTP, P.O. Box 
12233, Research Triangle Park, North 
Carolina 27709; by telephone at (919) 
541-7941; by FAX at (919) 541-3687; or 
by email at Eastin@NSHS.NIH.GOV. 

Dated: January 5,1998. 
Kenneth Olden, 

Director, National Toxicology Proffam. 

Attachment 

Attachment 

Chemicals Recommended for Study by the NTP Interagency Committee for Chemical Evaluation and 
(Coordination (ICCEC) on December 11,1997 

Chemical [CAS Nol] Nomina¬ 
tion source Testing recommendations Study rationale/remarks 

2-Acetylpyridine [1122-62-9] ... NCI —Cardinogenicity . —Potential for human exposure. 
—Suspicion of carcinogenicity. 

2-Chloropyridine [109-09-1] .... NCI —Dermal carcinogenicity in 
transgenic mice. 

—Increasing production. 
—Occupational and environmental exposure. 

Comfrey [72698-57-8]. NIEHS —Carcinogenicity; . —Extensive use as a herbal supplement and medicinal. 
Sym^ytine [22571-95-5] —Reproductive and devel¬ 

opmental toxicity. 
—Contains pyrrolizidine alkaloids including symphytine. 

Glycduril [496-46-8]. NCI —In vitro and in vivo nitrosation 
studies. 

—Moderate production. 
—Potential human exposure. 
—Potential to form nitrosamides. 

Goldenseal. NIEHS —CarcinngAnirJty . —Extensive use as a herbal supplement and medicinal. 
—Contains active alkaloids berberine and hydrastine. Berberine [2086-83-1]. 

Hydrastine [118-08-1] . 
—Reproductive and devel¬ 

opmental toxicity. 
4-Methoxy-N-methyl-1,8- 

naphthalimide [3271-05-4]. 
NCI —Chemical disposition. —Occupational exposure. 

—Extensive consumer exposure. 
Myristictn [607-91-0]. NCI —Genetic toxicity; . 

—Metabolism;. 
—Carcinogenicity in transgenic 

animals. 

—Widespread natural product. 
—Extensive consumer exposure. 
—Similarity to known carcinogen safrole. 

7-2H-Naphthol[1,2-d]triazol-2- 
yl)-3-phenylcoumarine [333- 
62-8]. 

NCI —Chemical disposition. —Moderate production. 
—Extensive occupational and consumer exposure. 

Saw Palmetto 8-Sitosterol [83- NIE’-S —Carcinogenicity; . —Widely used herbal remedy for benign prostate hyperplasia. 
46-5]. —Multigeneration reproductive 

toxicity. 
—Contains active sitosterols. 

[FR Doc. 98-456 Filed 1-7-98; 8:45 am] 
BILUNQ CODE 4140-«1-M 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Prospective Grant of Exclusive 
License: Dynamicaily Stabie 
Associative Learning Neurai Network 
System 

agency: National Institutes of Health, 
Public Health Service, DHHS. 
action: Notice. 

SUMMARY: This is notice in accordance 
with 15 U.S.C. 209(c)(1) and 37 CTR 
404.7(a)(l)(i) that the National Institutes 
of Health (NIH), Department of Health 
and Human Services, is contemplating 
the grant of an exclusive license to 
practice the invention embodied in U.S. 
Patent Numbers 5,119,469, 5,222,195, 
5,402,522, 5,588,091, and U.S. Patent 
Application Number 08/331,554, 
entitled “Dynamically Stable 
Associative Learning Neural Network 
System”, to Distil Technologies, Inc., 
having a place of business in New York, 
New York. The patent rights in this 
application have been assigned to the -^ 
United States of America. 

DATES: Only written comments and/or 
applications for a license which are 
received by the NIH Office of 
Technology Transfer on or before March 
9,1998 will be considered. 

ADDRESSES: Requests for a copy of this 
patent application, inquiries, comments, 
and other materials relating to the 
contemplated license should be directed 
to: John Fahner-Vihtelic, Office of 
Technology Transfer, National Institutes 
of Health, 6011 Executive Boulevard, 
Suite 325, Rockville, Maryland 20852- 
3804; Telephone: 301/496-7735 
extension 270; Fax: 301/402-0220; e- 
mail: jf36z@nih.gov. A signed 
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Confidentiality Agreement will be 
required to review copies of the patent 
application. 
SUPPLEMENTARY INFORMATION: The 
present inventions generally relate to * 
the held of artificial neural networks. 
More specifically, these patents and 
patent application describe a 
dynamically stable associative learning 
neural network. Included in ♦heir basic 
architectural units are, at least one each 
of a conditioned signal input, an 
unconditioned signal input, and an 
output. Interposed between input and 
output elements are “patches,” or 
storage areas of the dynamic interaction 
between conditioned and 
unconditioned signals. These signals 
process information to achieve 
associative learning locally under rules 
designed for application-related goals of 
the system. Patches may be fixed or 
variable in size. The neural network is 
taught by successive application of 
training sets of input signals to the input 
terminals until dynamic equilibriums 
are reached. This technology is useful in 
pattern classification and comple^on, 
robotics, and control applications. 

The prospective exclusive license will 
be royalty-bearing and will comply with 
the terms and conditions of 35 U.S.C. 
209 and 37 CFR 404.7. The prospective 
exclusive license may be granted imless, 
within 60 days from the date of this 
published Notice, NIH receives written 
evidence and argument that establishes 
that the grant of the license would not 
be consistent with the requirements of 
35 U.S.C. 209 and 37 CFR 404.7. 

Properly filed competing applications 
for a license filed in response to this 
notice will be treated as objections to 
the contemplated license. Comments 
and objections submitted in response to 
this notice will not be made available 
for public inspection, and, to the extent 
permitted by law, will not be released 
under the Freedom of Information Act, 
5 U.S.C. 552. 

Dated; December 18,1997. 
Barbara M. McGarey, 
Deputy Director, Office of Technology 
Transfer. 

(FR Doc. 98-461 Filed 1-7-98; 8:45 am] 
BiLUNQ CODE 4140-01-M 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Substance Abuse and Mental Health 
Services Administration (SAMHSA) 

Notice of Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the teleconference 
meeting of the Substance Abuse and 

Mental Health Services Administration 
(SAMHSA) National Advisory Cotmcil 
in January 1998. 

The meeting will include the review, 
discussion and evaluation of individual 
contract proposals. Therefore, the 
meeting will be closed to the public as 
determined by the Administrator, 
SAMHSA, in accordance with Title 5 
U.S.C. 552b(c)(3), (4), and (6) and 5 
U.S.C. App. 2, section 10(d). 

A summary of the meeting and a 
roster of Council members may be 
obtained from; Ms. Le Vonne Key, 
Committee Management Specialist, 
SAMHSA National Advisory Coimcil, 
5600 Fishers Lane, Room 12C-15, 
Rockville, Maryland 20857. Telephone: 
(301) 443-9912. 

Substantive program information may 
be obtained from the contact whose 
name and telephone number is listed 
below. 

Committee Name: SAMHSA National 
Advisory Council. 

Meeting Date: January 21,1998. 
PLACE: Substance Abuse and Mental 

Health Services Administration, Parklawn 
Building, Conference Room 12-94, 5600 
Fishers Lane, Rockville, Maryland 20857. 

CLOSED: January 21,1998,1:00 p.m. to 
2:00 p.m. 

CONTACT: Toian Vaughn, Executive 
Secretary, Room 12C-15, Parklawn Building, 
Telephone: (301) 443-4640 and Fax: (301) 
443-1450. 

Dated: January 5,1998. 
Jeri Lipov, 
Committee Management Officer, Substance 
Abuse and Mental Health Services 
Administration. 
(FR Doc. 98-482 Filed 1-7-98; 8:45 am) 
BILUNG CODE 4162-20-P 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR-4200-N-24] 

Announcement of OMB Approval 
Number; Notice of Proposed 
Information Collection for Public 
Comment 

agency: Office of Policy Development 
and Research, HUD. 
ACTION: Notice of proposed information 
collection for public comment; 
announcement of the Office of 
Management and Budget (OMB) 
approval number. 

SUMMARY: The purpose of this document 
is to announce the OMB approval 
number for the collection and analysis 
of data on the housing conditions of 
Migrant and Seasonal Farmworkers. 
FOR FURTHER INFORMATION CONTACT: 

Ndeye Jackson, Office of Policy 
Development and Research, U.S. 
Department of Housing and Urban 
Development, Room 8154, Washington, 
D.C. 20410, (202) 708-5537. A 
telecommunications device for the 
hearing impaired (TTY) is available at 
(202) 708-3259. (These are not toll free 
numbers.) 
SUPPLEMENTARY INFORMATION: On 
February 13,1997 (62 FR 6792), the 
Department published in the Federal 
Register, a notice of proposed data 
collection on the housing conditions of 
migrant and seasonal farmworkers. The 
document—^titled, “Notice of Proposed 
Information Collection for Public 
Comment”—indicated that information 
collection requirements conteuned in the 
notice had been submitted to the Office 
of Management and Budget for review 
and approval under section 3506 of the 
Paperwork Reduction Act of 1995 (44 
U.S.C., chapter 35 as amended) The 
notice also listed the title of the 
proposal, and description of the need 
for the information and proposed use. 

This present document provides 
notice of the OMB approval number. 
Accordingly, the control number 
approved by the Office of Management 
and Budget in accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501-3520) for the Notice of 
Proposed Information Collection for 
Public Comment is 2528-0190. This 
approval niunber expires on November 
30, 2000. An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection displays a valid 
control number. 

Dated: December 16,1997. 
Paul A. Leonard, 
Deputy Assistant Secretary for the Office of 
Policy Development. 
IFR Doc. 98-378 Filed 1-7-98; 8:45 am] 
BILUNO CODE 4210-62-M 

DEPARTMENT OF THE INTERIOR 

Performance Review Board 
Appointments 

agency: Department of the Interior. 
ACTION: Notice of Performance Review 
Board appointments. 

SUMMARY: This notice provides the 
names of individuals who have been 
appointed to serve as members of the 
Department of the Interior Performance 
Review Board. The publication of these 
appointments is required by Section 
405(a) of the Civil Service Reform Act 
of 1978 (Pub. L. 95-454, 5 U.S.C. 
4314(c)(4)), 
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DATES: These appointments are effective 
January 8,1998. 
FOR FURTHER INFORMATION CONTACT: 

Carolyn Cohen, Director of Personnel, 
Office of the Secretary, Department of 
the Interior, 1849 C Street, N.W., 
Washington, DC. 20240, Telephone 
Niunber: (202) 208-6761. 

SES Performance Review Board—1995 

Dolores Chacon, Chair, Office of 
Personnel (Career Appointee) 

R. Schuyler Lesher, Jr., Office of 
Financial M€magement (Career 
Appointee) 

Ruth B. Mertins, Office of Policy, 
Management and Budget (Career 
Appointee) 

Margaret J. Carpenter, Chair, Office of 
Water and Science (Career Appointee) 

Robert E. Brown, Alternate Chair, 
Minerals Management Service (Career 
Appointee) 

J. Lynn Smith, National Park Service 
(Career Appointee) 

Dated: November 12,1997. 
Robert E. Skinner, 

Executive Resources Coordinator, Office of 
Personnel Policy. 
[FR Doc. 98-424 Filed 1-7-98; 8:45 am) 
BILUNQ CODE 4310-10-M 

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

Notice of Intent to Prepare a 
Comprehensive Conservation Plan 

SUMMARY: This notice advises the public 
that the U.S. Fish and Wildlife Service 
(Service) intends to gather information 
necessary to prepare a Comprehensive 
Conservation Plan (CCP) and 
environmental documents pursuant to 
the National Environmental Policy Act 
and its implementing regulations, for 
Blackwater, Susquehanna, and Martin 
National Wildlife Refuges: Caroline, 
Hartford, Dorchester, Wicomoco, and 
Somerset Counties, Maryland; Sussex 
County, Delaware; and Accomack 
County, Virginia. The Service is 
furnishing this notice in compliance 
with Service CCO policy: 

(1) To advise other agencies and the 
public of om intentions, and 

(2) To obtain suggestions and 
information on the scope of issues to 
include in the environmental 
documents. 
DATES: Written comments should be 
received on or before February 9,1998. 
ADDRESSES: Address comments and 
requests for more information to the 
following: Refuge Manager, Blackwater 
National Wildlife Refuge, 2145 Key 

Wallace Drive, Cambridge, Maryland 
21613-9536(410)228-2692. 

SUPPLEMENTARY INFORMATION: 

By Federal law, all lands within the 
National Wildlife Refuge System are to 
be managed in accordance with an 
approved CCP. The CCP guides 
management decisions and identifies 
refuge goals; long-range objectives, and 
strategies for achieving refuge purposes. 
The planning process will consider 
many elements, including habitat and 
wildlife management, habitat protection 
and acquisition, public use, and cultural 
resources. Public input into this 
plaiming process is essential, The CCP 
will provide other agencies and the 
public with a clear understanding of the 
desired conditions for the Refuges and 
how the Service will implement 
management strategies. 

The Service will solicit information 
fi'om the public via open houses, 
meetings, and written comments. 
Special mailings, newspaper articles, 
and annmmcements will inform people 
in the general area near each refuge of 
the time and place of such opportunities 
for public input to the CCP. 

Review of this project will be 
conducted in accordance with the 
requirements of the National 
Enviroiunental Policy Act of 1969, as 
amended (42 U.S.C. 4321 et seq.), NEPA 
Regulations (40 CFR 1500-1508), other 
appropriate Federal laws and 
regulations, including the National 
Wildlife Refuge System Improvement 
Act of 1997, Executive Order 12996, and 
Service policies and procedures for 
compliance with those regulations. 

We estimate that the draft 
environmental documents will be 
available in late August, 1998. 

Dated: December 24,1997. 
Ronald E. Lamberston, 

Regional Director, U.S. Fish and Wildlife 
Service, Hadley, Massachusetts. 
(FR Doc. 98-379 Filed 1-7-98; 8:45 am) 
BILUNQ CODE 4310-6S-M 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Maruigement 

[NV-915-6700-00; N-62098] 

Application for Recordable Disclaimer 
of Interest; Nevada 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice. 

SUMMARY: The United States of America, 
pursuant to the provisions of Section 
315 of the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 

1745), proposes to disclaim all interest 
in the following described land to 
Myron Lake, nunc pro tunc, the owner 
of record; a tract of land which is 
located within 200 feet of each side of 
the centerline of the Central Pacific 
Raibroad Company track as it was 
established over and across; T. 19 N., R. 
19 E., M.D.M., Nevada, sec.ll. Lots 1, 2, 
3, 8, 9, and SWV4NEV4. 
DATES: Comments or objections should 
be received on or before April 8,1998. 
ADDRESSES: Comments or objections 
should be sent to the Nevada State 
Director, BLM, 850 Harvard Way, P.O. 
Box 12000, Reno, Nevada 89520. 
FOR FURTHER INFORMATION CONTACT: 

William K. Stowers, BLM Nevada State 
Office, 702-785-6478. 
SUPPLEMENTARY INFORMATION: Pursuant 
to Section 2 of the Act of July 1,1862, 
12 Statute 489, as amended (the Act), 
the Central Pacific Railroad Company, 
as succeeded in interest by the Southern 
Pacific Transportation Company, 
received a grant of a right-of-way 400 
feet in width over and across public 
lands for construction of a 
transcontinental railroad. By the terms 
of the Act, the right-of-way attached to 
the land upon notification to the 
General Land Office at the time the line 
of the railroad was definitely fixed on 
the groimd. Title to the subject lands 
was conveyed by the United States to 
Mr. Myron Lake in 1865 prior to 
notification by the Central Pacific 
Railroad Company that the line of the 
railroad was definitely fixed on the 
ground. There is a recorded chain of 
title to convey the subject lands in fee 
to Central Pacific Railed Company 
which originates £ram the United States 
patent to Mr. Lake. Therefore, the 400- 
foot right-of-way granted to Central 
Pacific Railroad Company by the Act 
did not become an encumbrance on the 
title to the subject lands. Southern 
Pacific Transportation Company, 
successor to Central Pacific Railroad 
Company, subsequently issued deeds to 
private parties for a portior of the 
subject lands. 

However, a cloud was placed on the 
title to the subject land by a coiut 
decision which held that since the Act 
predated the patent to Mr. Lake, the 
United States holds a reversionary 
interest in the subject lands should the 
railroad right-of-way be abandoned. The 
coiut held that the reversionary interest 
was created even though the General 
Land Office failed to include in its 
patent to Mr. Lake an express 
reservation of the railroad easement 
[Southern Pacific Company et al v. City 
of Reno, 257 F. 450, April 4.1919). 
However, the subject land was in 
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DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[NV-030-1430-01; NVN 61027] 

Notice of Realty Action; Recreation 
and Public Purposes Act 
Classification; Douglas County, NV 

agency: Bureau of Land Management, 
Interior. 
action: Notice. 

private ownership at the time the line of 
said railroad was definitely fixed in 
accordance with the Act. Further, Mr. 
Lake’s settlement on the subject land 
originated prior to passage of the Act, 
and the patent, upon issuance, related 
back to Ae date of settlement. 
Therefore, the 400-foot right-of-way 
authorized by the Act did not attach to 
the subject lands. 

The Bureau of Land Management has 
determined that the United States has 
no claim to or interest in the land 
described and issuance of the proposed 
recordable disclaimer of interest would 
remove a cloud on the title to the land. 

Authority: 43 CFR Part 1864. 
Dated: December 31,1997. 

William K. Stowers, 
Lands Team Lead. 
IFR Doc. 98-318 Filed 1-7-98; 8:45 amj 
BILUNG CODE 4310-HC-P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[MT-060-431(M)N-P] 

Lewistown District; Resource Advisory 
Council Meeting 

AGENCY: Lewistown District Office, 
Bureau of Land Management, DOI. 
ACTION: Notice of meeting. 

SUMMARY: The Lewistown District 
Resotuce Advisory Council will meet 
February 3 and 4,1998, at the Montana 
Fish, Wildlife and Parks Region 4 
Headquarters Office at 4600 Giant 
Spring Road in Great Falls, Montana. 

The February 3, portion of the session 
will begin at 7:45 a.m. with opening 
comments. The council will consider 
revising their mission statement, then 
discuss/consider the status of the 
Devil’s Kitchen Work Group; the Eye of 
the Needle; Oil and Gas development 
along the Rocky Moimtain Front; 
conservation easements; and the Two 
Crow land exchange through the rest of 
the day. 

There will also be a public comment 
period at 11:30 am on February 3. 

The February 4, portion of the session 
will begin at 8:00 am and the council 
will discuss/consider off-road vehicle 
regulation enforcement; the BLM’s re¬ 
organization; fire management 
proposals; and the status of the Sweet 
Grass Hills/Little Rockies land 
exchange. After lunch, the cmmcil will 
tour the River’s Edge Trail along the 
Missouri River, then close this meeting. 
dates: February 3 and 4,1998. 
LOCATION: Montana Fish, Wildlife and 
Parks Region 4 Headquarters Office, 

4600 Giant Spring Road in Great Falls, 
Montana. 

FOR FURTHER INFORMATION CONTACT: 

District Manager, Lewistown District 
Office, Bureau of Land Management, 
Box 1160, Airport Road, Lewistown, MT 
59457. 

SUPPLEMENTARY INFORMATION: The 
meeting is open to the public and there 
will be a public comment period as 
detailed above. 

Dated: December 29,1997. 

B. Gene Miller, 

Associate District Manager. 
(FR Doc. 98-444 Filed 1-7-98; 8:45 am] 

Notice of Proposed Reinstatement of 
Terminated; Oil and Gas Lease 

Pursuant to the provisions of 30 
U.S.C. 188(d) and (e), and 43 CFR 
3108.2-3(a) and (b)(1), a petition for 
reinstatement of oil and gas lease 
WYW127493 for lands in Park County, 
Wyoming, was timely filed and was 
accompanied by all the required rentals 
accruing fi'om the date of termination. 

The lessee has agreed to the amended 
lease terms for rentals and royalties at 
rates of $5.00 per acre, or fraction 
thereof, per year and 16 2/3 percent, 
respectively. 

The lessee has paid the required $500 
administrative fee and $125 to 
reimburse the Department for the cost of 
this Federal Register notice. The lessee 
has met all the requirements for 
reinstatement of the lease as set out in 
Section 31 (d) and (e) of the Mineral 
Lands Leasing Act of 1920 (30 U.S.C. 
188), and the Bureau of Land 
Management is proposing to reinstate 
lease WYW127493 effective October 1, 
1997, subject to the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited 
above. 
Pamela J. Lewis 

Chief. Leasable Minerals Section. 
(FR Doc. 98-446 Filed 1-7-98; 8:45 amj 

BILUNG CODE 431fr-22-P 

SUMMARY: The following described land, 
comprising 21.25 acres, has been 
examined and is determined to be 
suitable for classification for lease or 
conveyance pursuant to the authority in 
the Recreation and Public Purposes Act, 
as amended (43 U.S.C. 869, et seq.): 

T. 14 N., R. 20 E. 
Sec. 5, SW’ASWVaSW’/iSW’A, 

S’/jSEV4SWV4SWV4SWV4: 
Sec. 6, SEV4SEV4SEV4SEV4: 

Sec. 7, E'ANE’ANE’ANE'A; 
Sec. 8. NWV4NWV4NWV4. 

Containing 21.25 acres. 

SUPPLEMENTARY INFORMATION: The 
public land is located south of Carson 
City in Douglas Coimty. The land is not 
needed for Federal purposes. Lease or 
conveyance is consistent with current 
BLM land use planning and would be in 
the public interest. The CA-NV-HI 
District, Lutheran Church Missouri 
Synod has expressed an interest in 
constructing a church and school on the 
site. 

The patent, when issued will be 
subject to the provisions of the 
Recreation and Public Purposes Act and 
to all applicable regulations of the 
Secretary of the Interior, and the 
following reservations to the United 
States: 

1. A right-of-way thereon for ditches 
and canals constructed by the authority 
of the United States. Act of August 30, 
1890 (43 U.S.C. 945). 

2. All mineral deposits in the land so 
patented, and to it, or persons 
authorized by it, the right to prospect 
for, mine and remove sudh deposits 
from the same applicable law and 
regulations to be established by the 
Secretary of the Interior. 

Upon publication of this notice in the 
Federal Register, the lands will be 
segregated from all other forms of 
appropriation under the public land 
laws, including the general mining laws 
but not the mineral leasing laws, the 
material disposal laws, or the 
Geothermal Steam Act. The segregation 
shall terminate upon issuance of a 
conveyance document or publication in 
the Federal Register of an order 
specifying the date and time of opening. 

BILUNG CODE 4310-ON-P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

(WY-921-41-6700; WYW127493) 

Mt. Diablo Meridian, Nevada 
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DATES: Conunents are due on or before 
February 23,1995. 
ADDRESSES: Written comments should 
be sent to: Carson City District Office, 
Bureau of Land Management, 5665 
Morgan Mill Road, Carson City, NV 
89701. Any adverse comments will be 
reviewed by the State Director. In the 
absence of any adverse comments, the 
classification will become effective 60 
days from the date of publication of this 
notice in the Federal Register. 
FOR FURTHER INFORMATION CONTACT: 

Charles J. Kihm, Carson City District 
Realty Specialist, Bureau of Land 
Management, 5665 Morgan Mill Road, 
Carson City, Nevada 89701; (702) 885- 
6000. 

Dated: December 29,1997. 

Thomas J. Abbett, 
Acting Assistant District Manager, Non- 
Renewable Resources. 
[FR Doc. 98-445 Filed 1-7-98; 8:45 am) 
BILUNQ CODE 4310-HC-M 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[NM-060-0S-1610-00 (0001)] 

Publication of the Approved Roswell 
Resource Management Plan and the 
Approved Carlsbad Resource 
Management Plan Amendment 

agency: Bureau of Land Management, 
Interior. 
ACTION: Publication of the approved 
Roswell Resource Management Plan and 
the approved Carlsbad Resource 
Management Plan Amendment. 

FOR FURTHER INFORMATION CONTACT: 

Edwin L. Roberson, District Manager, 
Bureau of Land Management, 2909 W. 
2nd Street, Roswell, NM 88201, (505) 
627-0242. 
SUPPLEMENTARY INFORMATION: New 
Mexico State Director Michelle J. 
Chavez signed the Records of Decision 
(RODs) for the Approved Roswell 
Resource Management Plan (RMP) and 
the Approved Carlsbad Resource 
Management Plan Amendment (RMPA) 
on October 10,1997, putting both plans 
into effect. The Approved RMP and 
RMPA have been published and are 
now available to the public. 

Copies of both plans have been placed 
in the following public libraries in New 
Mexico: the Ruidoso Public Library, the 
Santa Rosa Moise Memorial Library, the 
Capitan Public School Library, the 
Corona Public School Library, the 
Alamogordo Public Library, the 
Carrizozo Municipal School Library, the 
Tatum Community Library, the 

Lovington Public Library, the Jal Public 
Library, the Hobbs Public Library, the 
Eunice Public Library, the New Mexico 
State University—Carlsbad Library, the 
Carlsbad Public Library, the Artesia 
Public Library, the Eastern New Mexico 
University—^Portales Library, the 
Portales Public Library, the Eastern New 
Mexico Universtiy—Roswell Library, 
the Roswell Public Library, the 
Albuquerque Public Library, the 
University of New Mexico Library— 
Government InformationDepartment, 
the Clovis Carver Public Library, and 
the Fort Simmer Public Library. 

The public may request copies of the 
plans from the Roswell District Office, 
2909 W. 2nd Street, Roswell, NM 88201, 
505-627-0272; and the Carlsbad Office, 
620 E. Greene, Carlsbad, NM 88220, 
505-887-6544. 

Dated: December 10,1997. 
Edwin L. Roberson, 

District Manager. 

IFR Doc. 98-448 Filed 1-5-98; 2:06 pm) 
BtLUNQ CODE 4310-VA-P 

DEPARTMENT OF THE INTERIOR 

Bureau of Reclamation 

Bay-Delta Advisory Council Meeting 

agency: Bureau of Reclamation, 
Interior. 
ACTION: Notice of meeting. 

SUMMARY; The Bay-Delta Advisory 
Council (BDAC) will meet to discuss 
several issues including: discussion of 
the proposed CALFED storage and 
conveyance alternatives, discussion of 
independent peer review and public 
participation process during the EIR 
comment period, and discussion of the 
draft assurances and finance 
implementation plan. Interested persons 
may make oral statements to the BDAC 
or may file written statements for 
consideration. 
DATES: The Bay-Delta Advisory Council 
meeting will be held from 9:30 am to 
5:00 pm on Thursday, .January 29,1998. 
ADDRESSES: The Bay-Delta Advisory 
Council meeting will meet at the 
Sacramento Convention Center, 1030 
15th Street, Room 204, Sacramento, 
California 95814, (916) 264-5291. 
CONTACT PERSON FOR MORE INFORMATION: 

Mary Selkirk, CALFED Bay-Delta 
Program, at (916) 657-2666. If 
reasonable accommodation is needed 
due to a disability, please contact the 
Equal Employment Opportunity Office 
at (916) 653-6952 or TDD (916) 653- 
6934 at least one week prior to the 
meeting. 

SUPPLEMENTARY INFORMATION: The San 
Francisco Bay/Sacramento-San Joaquin 
Delta Estuary (Bay-Delta system) is a 
critically important part of California’s 
natural environment and economy. In 
recognition of the serious problems 
facing the region and the complex 
resource management decisions that 
must be made, the state of California 
and the Federal government are working 
together to stabilize, protect, restore, 
and enhance the Bay-Delta system. The 
State and Federal agencies with 
management and regulatory 
responsibilities in the Bay-Delta system 
are working together as CALFED to 
provide policy direction and oversight 
for the process. 

One area of Bay-De||a management 
includes the establishment of a joint 
State-Federal process to develop long¬ 
term solutions to problems in the Bay- 
Delta system related to fish and wildlife, 
water supply reliability, natural 
disasters, and water quality. The intent 
is to develop a comprehensive and 
balanced plan which addresses all of the 
resource problems. This effort, the 
CALFED Bay-Delta Program (Program), 
is being carried out imder the policy 
direction of CALFED. The CALFED Bay- 
Delta Program is exploring and 
developing a long-term solution for a 
cooperative planning process that will 
determine the most appropriate strategy 
and actions necessary to improve water 
quality, restore health to the Bay-Delta 
ecosystem, provide for a variety of 
beneficial uses, and minimize Bay-Delta 
system vulnerability. A group of citizen 
advisors representing California’s 
agricultural, environmental, urban, 
business, fishing, and other interests 
who have a stake in finding long term 
solutions for the probleihs affecting the 
Bay-Delta system has been chartered 
under the Federal Advisory Committee 
Act (FACA) as the Bay-Delta Advisory 
Council (BDAC) to advise CALFED on 
the program mission, problems to be 
addressed, and objectives for the 
CALFED Bay-Delta Program. BDAC 
provides a forum to help ensure public 
participation, and will review reports 
and other materials prepared by 
CALFED staff. 

Minutes of the meeting will be 
maintained by the CALFED Bay-Delta 
Program, Suite 1155,1416 Ninth Street, 
Sacramento, CA 95814, and will be 
available for public inspection during 
regular business hours, Monday through 

, Friday within 30 days following the 
meeting. 
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Dated: January 2,1998. 

Roger Patterson, 

Regional Director, Mid-Pacific Region. 
IFR Doc. 98-407 Filed 1-7-98; 8:45 am] 

BILLING CODE 4310-*4-M 

DEPARTMENT OF THE INTERIOR 

Bureau of Reclamation 

Meeting of the Conservation Advisory 
Group, Yakima River Basin Water 
Enhancement Project, Yakima, 
Washington 

agency: Department of the Interior. 

ACTION: Notice of meeting. 

SUMMARY: As required by the Federal 
Advisory Committee Act, notice is 
hereby given that the Conservation 
Advisory Group, Yakima River Basin 
Water Enhancement Project, Yakima, 
Washington, established by the 
Secretary of the Interior, will hold a 
public meeting. The purpose of the 
Conservation Advisory Group is to 
provide technical advice and counsel to 
the Secretary and the State on the 
structure, implementation, and 
oversight of the Yakima River Basin 
Water Conservation Program. 

DATES: Thursday, January 22,1998, 
9 a.m.—4 p.m.; Friday, January 23, 
1998, ‘ 
9 a.m.—12 noon. 

ADDRESSES: Bureau of Reclamation 
Office, 1917 Marsh Road, Yakima, 
Washington. 

FOR FURTHER INFORMATION CONTACT: 

James Esget, Manager, Yakima River 
Basin Water Enhancement Project, P.O. 
Box 1749, Yakima, Washington 98907; 
(509) 575-5848, extension 267. 

SUPPLEMENTARY INFORMATION: The 
piupose of the meeting will be to 
continue discussion of the comments 
receiyed on the Draft Yakima River 
Basin Water Conservation Plan. The 
Plan was made available for public 
review August 12,1997, with comments 
provided to the Advisory Group by 
October 31,1997. 

Dated: January 2,1998. 

Loren Kjeldgaard, 

Acting Area Manager. 

(FR Doc. 98-478 Filed 1-7-98; 8:45 am) 

BILUNQ CODE 4310-M-M 

DEPARTMENT OF JUSTICE 

Notice of Lodging of Consent Decree 
Pursuant of Lodging of Consent 

.Decree Pursuant to the Clean Water 
Act 

In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that a proposed Consent Decree in 
United States v. California Department 
of Transportation (S.D. Cal.) was lodged 
with the United States District Court for 
the Southern District of California on 
December 19,1997. The proposed 
Consent Decree resolves the United 
States’ claims against California 
Department of Transportation (Caltrans) 
for its failure to apply for and obtain a 
permit for discharges from municipal 
storm sewers in San Diego Coimty’s 
urban areas and to comply with the 
terms of a General Construction Activity 
Storm Water Permit for stormwater 
discharges associated with industrial 
activity at construction projects in San 
Diego Coimty, all in violation of Section 
402(p) of the Clean Water Act, 33 U.S.C. 
1342(p). The alleged violation occurred 
at Caltrans’ rights-of-way in San Diego 
County, California. The proposed 
Consent Decree requires Caltrans to (1) 
pay $430,000 in civil penalties, (2) 
perform a Supplemental Environmental 
Project involving the purchase of a 
parcel of land adjacent to the Tijuana 
Estuary and restoring it to a tidal 
wetland condition, and (3) perform 
injunctive relief including adopting 
appropriate measures to control its 
municipal sewer discharges, complying 
with the terms of the California General 
Construction Activity Storm Water 
Permit, and performing pilot projects to 
determine the appropriateness of 
retrofitting its existing stormwater sewer 
system to enhance stormwater quality. 

The Department of Justice will 
receive, for a period of thirty (30) days 
fi'om the date of this publication, 
comments relating to the proposed 
Consent Decree. Comments should be 
addressed to the Assistant Attorney 
General for the Environment and 
Natural Resources Division, U.S. 
Department of Justice, P.O. Box 7611, 
Washington, DC 20044; and refer to 
United States v. California Department 
of Transportation, DOJ Ref. #90-5-1-1- 
4364. 

The proposed settlement agreement 
may be examined at the Office of the 
United States Attorney, Southern 
District of California, 880 Front Street, 
Room 6293, San Diego, CA 92101-8893 
and at the office of the Environmental 
Protection Agency, 75 Hawthorne 
Street, San Francisco, California 94105; 
and at the Consent Decree Library, 1120 

G Street, NW., 4th Floor, Washington, 
DC 20005, (202) 624-0892. A copy of 
the proposed Consent Decree may be 
obtained in person or by mail from the 
Consent Decree Library, 1120 G Street, 
NW., 4th Floor, Washington, DC 20005. 
In requesting a copy please refer to the 
referenced case and enclose a check in 
the amount of $18.75 (25 cents per page 
reproduction costs), payable to the 
Consent Decree Library. 
Joel M. Gross, 
Chief, Environmental Enforcement Section, 
Environment and Natural Resources Division. 
(FR Doc. 98-387 Filed 1-7-98; 8:45 am) 
BILUNQ CODE 4410-1S-M 

DEPARTMENT OF JUSTICE 

Notice of Lodging of Consent Decree 
Pursuant to the Resource 
Conservation and Recovery Act of 
1976 

In accordance with Department 
policy, 28, CFR 50.7, notice is hereby 
given that a proposed consent decree in 
United States v. TMG Enterprises, Inc. et 
al.. Civil Action No. C-94-0544-L-M 
was lodged on December 19,1997, with 
the United States District Court for the 
Eastern District of Kentucky. In 
September, 1994, The United States 
filed this action pursuant to Section 107 
of the Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA), 42 U.S.C. §9607, to 
recover response costs incurred by EPA 
at two sites in Hardin County, 
Kentucky. The two sites, the Sonora 
Bum Site and the Carlie Middleton 
Metal Yard Site, were contaminated 
with lead, copper and PCBs at the result 
of metal salvaging operations conducted 
at the sites from approximately 1975 to 
1989. After summary judgment was 
granted on liability in July 1997, 
settlement was reached in this matter 
for the amount of $2,260,000, which 
accounts for approximately 92.5 percent 
of the response costs for the two sites 
including DOJ costs and interest to date. 

The Department of Justice will 
receive, for a period of 30 days from the 
date of this publication, comments 
relating the proposed consent decree. 
Comments should be addressed to the 
Assistant Attorney General for the 
Environment and Natural Resources 
Division, Department of Justice, 
Washington, D.C. 20530, and should 
refer to: United States v. TMG 
Enterprises, Inc. et al., DOJ Ref. #90-11- 
2-874. 

The proposed consent decree may be 
examined at the Office of the United 
States Attorney, Eastern District of 
Kentucky, 510 West Broadway, 10*** 
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Floor, Louisville, Kentucky 40202; 
Office of the U.S. Environmental 
Protection Agency, Region 4, 61 
Forsythe Street, S.E., Atlanta, Georgia 
30303; and at the Consent Decree 
Library, 1120 G Street, N.W., 
Washington, D.C. 20005, (202) 624- 
0892. A copy of the proposed consent 
decree may be obtained in person or by 
mail from the Consent Decree Library, 
1120 G. Street, N.W., 4th floor, 
Washington, D.C. 20005. In requesting a 
copy, please refer to the referenced case 
and enclose a check in the amount of 
$14.25 (25 cents per page reproduction 
costs), payable to the Consent Decree 
Library. 
Bruce S. Gelber, 
Deputy Chief, Environmental Enforcement 
Section, Environmental and Natural 
Resources Division. 
(FR Doc. 98-385 Filed 1-7-98; 8:45 am) 
BILLING CODE 4410-1S-M 

DEPARTMENT OF JUSTICE 

Notice of Lodging of Consent Decree 
Pursuant to the Comprehensive 
Environmentai Response, 
Compensation and Liabiiity Act 

In accordance with Departmental 
policy, 28 CFR 50.7, 38 F.R. 19029, and 
42 U.S.C. 9622(d), notice is hereby given 
that on December 11,1997, a proposed 
consent decree in United States v. 
Westinghouse Electric Corporation, 
Civil Action No. 97-CV-6555-T, was 
lodged with the United States District 
Coiul for the Western District of New 
York. 

In this action against defendant 
Westinghouse Electric Corporation 
(“Westinghouse”), the United States 
sought reimbursement of certain 
response costs and performance of 
certain remedial action at the Kentucky 
Avenue Wellfield Superfund Site (“the 
Site”), located in the Village of Elmira 
Heights and the Village and Town of 
Horseheads, New York. The consent 
decree provides that Westinghouse will 
reimburse the United States $1,250,000 
in Past Response Costs, reimburse the 
United States for Future Response Costs, 
and perform certain Remedial Action at 
the Site. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the proposed consent decree. 
Comments should be addressed to the 
Assistant Attorney General of the 
Environment and Natural Resources 
Division, Department of Justice, 
Washington, D.C. 20530, and should 
refer to United States v. Westinghouse 

Electric Corporation, Civil Action No. 
97-CV-6555-T, D.J. Ref. 90-11-2-1224. 

The proposed consent decree may be 
examined at the Office of the United 
States Attorney, Western District of New 
York, 138 Delaware Avenue, Buffalo, 
New York, 04202, and at Region n. 
Office of the Environmental Protection 
Agency, 26 Federal Plaza, New York, 
New York, 10278 and at the Consent 
Decree Library, 1120 G Street, N.W., 4th 
Floor, Washington, D.C. 20005, (202) 
624-0892. A copy of the proposed 
consent decree may be obtained in 
person or by mail from the Consent 
Decree Library, 1120 G Street, N.W., 4th 
Floor, Washington, D.C. 20005. In 
requesting a copy, please enclose a 
check in the amount of $95.25 (25 cents 
per page reproduction cost) payable to 
the Consent Decree Library. 
Joel M. Gross, 
Chief, Environmental Enforcement Section, 
Environment and Natur^ Resources Division. 
(FR Doc. 98-386 Filed 1-7-98; 8:45 am) 
BILUNQ CODE 4410-1S-M 

DEPARTMENT OF JUSTICE 

Immigration and Naturalization Service 

PNS No. 1897-97] 

Announcement of District Advisory 
Council on Immigration Matters’ 
Second Meeting 

AGENCY: Immigration and Naturalization 
Service, Justice. 
action: Notice. 

SUMMARY: The Immigration and 
Naturalization Service (Service), has 
established a District Advisory Council 
on Immigration Matters (DACOIM) to 
provide the New York District Director 
of the Immigration and Naturalization 
Service with recommendations on ways 
to improve the response and reaction to 
customers in the local jurisdiction and 
to develop new partnerships with local 
officials and commimity organizations 
to build and enhance a broader 
imderstanding of immigration policies 
and practices. The purpose of this 
notice is to announce the forthcoming 
meeting. 
DATES AND TIMES: The second meeting of 
the DACOIM is scheduled for January 
22,1998 at 10:00 A.M. 
ADDRESSES: The meeting will be held at 
201 Varick Street, New York, New York 
10278,11th Floor, Room 1107-A. 
FOR FURTHER INFORMATION CONTACT: 

Susan Young, Designated Federal 
Officer, Immigration and Naturalization 
Service, 26 Federal Plaza, Room 14-100 
New York, New York 10278, telephone: 
(212)264-0736. 

SUPPLEMENTARY INFORMATION: Meetings 
will be held tri-annually on the fourth 
Thursday during the months of 
September, January, and May through 
1999. 

Summary of Agenda 

The purpose of the meeting will be to 
conduct general business, review sub¬ 
committee reports and facilitate public 
ptirticipation. The DACOIM will be 
chaired by Charles Troy, Assistant 
District Director for Management, New 
York District, Immigration and 
Naturalization Service. 

Public Participation 

The DACOIM meeting is open to the 
public, but advance notice of attendance 
is requested to ensure adequate seating. 
Persons planning to attend should 
notify the contact person at least two (2) 
days prior to the meeting. Members of 
the public may submit written 
statements at any time before or after the 
meeting for consideration by the 
DACOIM. Written statements should be 
send to Susan Young, Designated 
Federal Officer, Immigration and 
Naturalization Service, 26 Federal Plaza, 
Room 14—100, New York, New York 
10278, telephone: (212) 264-0736. Only 
written statements received at least five 
(5) days prior to the meeting will be 
consider^ for discussion at the 
meeting. Minutes of the meeting will be 
available on request. 

Dated: January 2,1998. 
Doris Meissner, 
Commissioner, Immigration and 
Naturalization Service. 
(FR Doc. 98-802 Filed 1-7-98; 8:45 am] 
BILUNQ CODE 4410-10-M 

DEPARTMENT OF LABOR 

Office of the Secretary 

Bureau of International Labor Affairs; 
Notice of Public Hearings 

This document is a notice of public 
hearings to be held by the Department 
of Labor for the purpose of gathering 
information regarding specific efforts to 
reduce child labor in countries where 
child labor has been identified as a 
problem. The hearing will be held on 
February 13,1998, at the Department of 
Labor, room N-3437, beginning at 9:00 
a.m. The hearing will be open to the 
public. The Department of Labor is now 
accepting requests from all interested 
parties to provide oral or written 
testimony at the hearing. Each 
presentation will be limited to ten 
minutes. The Department is not able to 
provide financial assistance to those 
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wishing to travel to attend the hearing. 
Those unable to attend the hearing are 
invited to submit written testimony. 
Parties interested in testifying at the 
international child labor hearing should 
call Maureen Jaffe (202)208—4843 ext. 
114 to be put on the roster. 

The Department of Labor is currently 
undertaking a fifth Congressionally- 
mandated report on international child 
labor (pursuant to the Departments of 
Labor, Health and Human Services, and 
Education and Related Agencies 
Appropriation Bill, 1999, P.L. 105-78; 
Senate Report No. 58,105th Congress, 
First Session 25-26,1997). Information 
provided at the hearing will be 
considered by the Department of Labor 
in preparing its report to Congress. 
Testimony should be confined to the 
topic of the study. The fifth report will 
describe how the growing international 
concern about child exploitation has 
been translated into specific efforts and 
actions in the countries where child 
labor has been identified as a problem. 
Among the countries that may be 
examined are those mentioned in the 
Department of Labor’s prior reports: By 
the Sweat and Toil of Children (Volume 
I) : The Use of Child Labor in U.S. 
Manufactured and Mined Imports, By 
the Sweat and Toil of Children (Volume 
II) : The Use of Child Labor in U.S. 
Agricultural Imports and Forced and 
Bonded Child Labor, The Apparel 
Industry and Codes of Conduct: A 
Solution to the International Child 
Labor Problem?, and By the Sweat and 
Toil of Children (Volume FV): Consumer 
Labels and Child Labor. The Department 
of Labor may also cover additional 
countries where child labor has been 
identified as a problem or where new 
programs or efforts to address the 
problem have developed. Specifically, 
the International Child Labor Program of 
the Bureau of International Labor Affairs 
is seeking written and oral testimony on 
the topics noted below: 

1. Specific government policies and 
initiatives to reduce child labor and the 
results of such efforts. Areas of interest 
include domestic efforts to strengthen 
law enforcement against the 
exploitation of children, additional 
investments in child education, changes 
in domestic child labor laws, effective 
partnerships with nongovernmental 
actors, and participation in international 
initiatives to fight the exploitation of 
children. 

2. Significant actions in the non¬ 
governmental sector to reduce child 
labor, including, for example, areas 
referenced in paragraph 1 above, and 
the results of such efforts. 

2. Additional information regarding 
child labor in coimtries where it has 

been identified as a problem. This may 
include updated information on areas 
covered in the Department of Labor’s ' 
previous reports or new information. 
DATES: The hearing is scheduled for 
Friday, February 13,1998. The deadline 
for being placed on the roster for oral 
testimony is 5:00 p.m. on Friday, 
February 6,1998. Presenters will be 
required to submit five (5) written 
copies of their oral testimony to the 
International Child Labor Program by 
5:00 p.m., Wednesday, February 11, 
1998. The record will be kept open for 
additional written testimony until 5:00 
p.m., Wednesday, February 25,1998. 
ADDRESSES: Written testimony should 
be addressed to the International Child 
Labor Program, Bureau of International 
Labor Affairs, Room S-5303, U.S. 
Department of Labor, Washington, DC 
20210, fax: (202) 219-4923. . 
FOR FURTHER INFORMATION CONTACT: 

Maureen Jaffe, International Child Labor 
Program, Bureau of International Labor 
Affairs, Room S-5303, U.S. Department 
of Labor, Washington, D.C. 20210, 
telephone: (202)208-4843; fax (202)219- 
4923. Persons with disabilities who 
need special accommodations should 
contact Maureen Jaffe by Monday, 
February 9,1998. The Department of 
Labor’s prior child labor reports can be 
accessed’on the internet at http:// 
www.dol.gov/dol/ilab/public/media/ 
reports/childnew.htm or can be 
obtained firom the International Child 
Labor Program. 

All written or oral comments 
submitted pursuant to the public 
hearing will be made part of the record 
of review referred to above and will be 
available for public inspection. 

Signed at Washington, D.C. this 2nd day of 
January, 1998. 
Andrew J. Samet, 
Acting Deputy Under Secretary. 
(FR Doc. 98-411 Filed 1-7-98; 8:45 am] 
BILUNQ CODE 4510-28-P 

DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

[Docket No. NRTL-1-89] 

Intertek Testing Services NA, Inc., 
Correction of Recognition 

(Authority: 29 CFR 1910.7) 

AGENCY: Occupational Safety and Health 
Administration, Labor. 
ACTION: Notice of correction of 
recognition. 

SUMMARY: This notice announces the 
Agency’s decision to expand the 

recognition of Intertek Testing Services 
NA, Inc. as a Nationally Recognized 
Testing Laboratory (NRTL), as a result of 
a correction to a previous notice. 
EFFECTIVE DATE: This recognition will 
become effective on January 8,1998 and 
will be valid until January 8, 2003, 
unless terminated or modified prior to 
that date, in accordance with 29 CFR 
1910.7. 
FOR FURTHER INFORMATION CONTACT: 

Bernard Pasquet, Office of Variance 
Determination, NRTL Recognition 
Program, Occupational Safety and 
Health Administration, U.S. Department 
of Labor, 200 Constitution Avenue, 
N.W., Room N3653, Washington, D.C. 
20210, or phone (202) 219-7056. 

SUPPLEMENTARY INFORMATION: 

Notice of Recognition and Correction 

The Occupational Safety and Health 
Administration (OSHA) -hereby gives 
notice that the recognition of Intertek 
Testing Services NA, Inc. (ITS) as a 
Nationally Recognized Testing 
Laboratory is expanded to include the 
additional specific standards listed 
below. ITS applied for an expansion of 
its recognition as a NRTL for equipment 
or materials (standards), pursuant to 29 
CFR 1910.7, which was annoimced on 
August 9,1996 (61 FR 41659). No 
comments were received concerning the 
request for expansion. OSHA then 
granted the expansion of recognition for 
additional standards on November 20, 
1996 (61 FR 59111). Through no fault of 
ITS, four standards were excluded, but 
should have been included, in the list 
of standards recognized. In connection 
with the November 20,1996 expansion, 
OSHA had determined that ITS has the 
necessary personnel and equipment, 
and meets other criteria and 
requirements to perform testing and 
certification to these four standards. 
OSHA is therefore correcting the 
recognition granted on November 20, 
1996, and recognizes ITS for the 
additional standards listed below. 

ITS is recognized for the following 
standards when applicable to 
equipment or materials that will be used 
in environments imder OSHA’s 
jurisdiction. ITS is recognized for 
testing and certification of products 
when tested for compliance with these 
test standards, which are appropriate 
within the meaning of 29 CFR 1910.7(c): 

UL 8730-1 Electrical Controls for Household 
and Similar Use; Part 1: General 

UL 8730-2-4 Automatic Electrical Controls 
for Household and Similar Use; Part 2: 
Particular Requirements for Thermal Motor 
Protectors for Motor Compressors or 
Hermetic and Semi-Hermetic Type 

UL 8730-2-7 Automatic Electrical Controls 
for Household and Similar Use; Part 2; 
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Particular Requirements for Timers and 
Time Switches 

UL 8730-2-8 Automatic Electrical Controls 
for Household and Similar Use; Part 2: 
Particular Requirements for Electrically 
Operated Water Valves 

The recognition of these additional 
standards is the only recognition 
granted in this notice. All other 
conditions and requirements of ITS’s 
recognition remain the same. 

Since this correction does not fall 
within the public notice requirements of 
29 CFR 1910.7, this is the only notice 
that OSHA will publish on this 
decision. A copy of the ITS application 
for expansion of recognition is available 
for inspection and duplication at the 
Docket Office, Room N-2634, 
Occupational Safety and Health 
Administration, U.S. Department of 
Labor, 200 Constitution Avenue, N.W., 
Washington, D.C. 20210, (Docket No. 
NRTL-1-89). 

Signed at Washington, D.C. this 23rd day 
of December, 1997. 
Charles N. Jefihess, 

Assistant Secretary. 
[FR Doc. 98-409 Filed 1-7-98; 8:45 am) 
BILUNQ CODE 4510-2S-P 

DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration » 

[Docket No. NRTL-3-92] 

TUV Rheinland of North America, Inc., 
Request for Expansion of Recognition 

agency: Occupational Safety and Health 
Administration, Labor. 
ACTION: Notice of request for expansion 
of recognition as a Nationally 
Recognized Testing Laboratory (NRTL), 
and preliminary finding. 

SUMMARY: This notice announces the 
application of TUV Rheinland of North 
America, Inc. for expansion of its 
recognition as a NRTL under 29 CFR 
1910.7, for programs and procedures, 
and presents the Agency’s preliminary 
finding. 
DATES: The last date for interested 
parties to submit comments is March 9, 
1998. 
ADDRESSES: Send comments concerning 
this notice to: NRTL Program, Office of 
Technical Programs and Coordination 
Activities, Occupational Safety and 
Health Administration, U.S. Department 
of Labor, 200 Constitution Avenue, 
N.W., Room N3653 Washington, D.C. 
20210. 
FOR FURTHER INFORMATION CONTACT: 

Bernard Pasquet, NRTL Recognition 

Program at the above address, or phone 
(202) 219-7056. 

SUPPLEMENTARY INFORMATION: 

Notice of Application 

Notice is hereby given that TUV 
Rheinland of North America, Inc. (TUV) 
has made application pursuant to 29 
CFR 1910.7, for expansion of its 
recognition as a Nationally Recognized 
Testing Laboratory for the programs and 
procedures listed below. TUV 
previously made application pursuant 
to 29 CFR 1910.7, for recognition as a 
Nationally Recognized Testing 
Laboratory (58 FR 61101,11/19/93), and 
was so recognized (60 FR 42594, 8/16/ 
95). 

The address of the TUV laboratory 
covered by this application is: TUV 
Rheinland of North America, Inc., 12 
Commerce Road, Newton, Connecticut 
06470. 

Background 

This Federal Register notice 
announces TUV’s application for 
additional programs and procedures, 
dated September 15,1997 (see Exhibit 
13D). This application supplements 
TUV’s request for expansion of its 
recognition for additional test standards, - 
received on January 13,1997 (see 
Exhibit 13C), and since modified by 
TUV. OSHA annoimced this request of 
January 13 in a separate notice, which 
incorrectly shows May 12,1997 as the 
date of the request. The final notice(s) 
for the overall expansion will reflect the 
correct information. 

TUV requests expansion of its 
recognition, based upon the conditions 
as detailed in the Federal Register 
document titled “Nationally Recognized 
Testing Laboratories; Clarification of the 
Types of Programs and Procedures,’’ (60 
FR 12980, 3/9/95), for the following 
programs and procedures: 

1. Acceptance of testing data firom 
independent organizations, other than 
NRTLs. 

2. Acceptance of product evaluations 
firom independent organizations, other 
than NRTLs. 

3. Acceptance of witnessed testing 
data. 

4. Acceptance of product evaluations 
from organizations that function as part 
of the International Electrotechnical 
Commission Certification Body (lEC- 
CB) Scheme. 

5. Acceptance of services (other than 
testing or evaluation) performed by 
subcontractors or agents. 

In a recommendation dated November 
25,1997, the NRTL staff recommended 
that TUV’s recognition be expanded to 
include these additional programs and 
procedures. 

Preliminary Finding 

Based upon a review of the complete 
application, and the recommendations 
of the staff, including the 
recommendation dated November 25, 
1997, the Assistant Secretary has made 
a preliminary finding that TUV 
Rheinland of North America, Inc. can 
meet the requirements as prescribed by 
29 CFR 1910.7 for the expansion of its 
recognition to include the five (5) 
programs and procedures previously 
listed. 

All interested members of the public 
are invited to supply detailed reasons 
and evidence supporting or challenging 
the sufficiency of the applicant’s having 
met the requirements for expansion of 
its recognition as a Nationally 
Recognized Testing Laboratory, as 
required by 29 CFR 1910.7 and 
Appendix A to 29 CFR 1910.7. 
Submission of pertinent written 
documents and exhibits shall be made 
no later than the last date for comments 
(see DATES above), and submitted to the 
address provided above (see 
ADDRESSES). Copies of the TUV 
application letters and supporting 
documentation, the recommendation on 
the programs and procedures, and all 
submitted comments, as received, are 
available for inspection and duplication 
(under Docket No. NRTL-3-92) at the 
Docket Office, Room N2634, 
Occupational Safety and Health 
Administration, U.S. Department of 
Labor, at the above address. 

The Assistant Secretary’s final 
decision on whether the applicant (TUV 
Rheinland of North America, Inc.) 
satisfies the requirements for expansion 
of its recognition as an NRTL will be 
made on the basis of the entire record 
including the public submissions and 
any further proceedings that the 
Assistant S^retary may consider to be 
appropriate in accordance with 
Appendix A to Section 1910.7. 

Signed at Washington, D.C. this 23rd day 
of December, 1997. 

Charles N. Jef&ess, 

Assistant Secretary. 

(FR Doc. 98-410 Filed 1-7-98; 8:45 am] 
BILUNG CODE 4«10-26-<> 

NATIONAL COMMISSION ON THE 
COST OF HIGHER EDUCATION 

Meeting 

agency: National Commission on the 
Cost of Higher Education. 
ACTION: Notice of public meeting. 

SUMMARY: The National Commission on 
the Cost of Higher Education will have 
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‘ their last public meeting January 21, 
1998, and releasing the Final Report to 
Congress. 
DATE AND TIME: January 21,1998; 12:30 
P.M.-3:00 P.M. 
LOCATION: Washington, D.C.; specific 
location to be announced. 
FOR FURTHER INFORMATION CONTACT: 

Carmelita Pratt, Administrative Officer, 
National Commission on the Cost of 
Higher Education, 1615 M Street, N.W., 
Suite 240, Washington, D.C. 20036. 
Telephone (202) 634-6501. Facsimile: 
(202)634-6038. 
SUPPLEMENTARY INFORMATION: The 
National Commission on the Cost of 
Higher Education was established by 
Pub. L. 105-18, dated Jime 12,1997. 
Transcripts are kept of all public 
Commission proceedings and are 
available for Public inspection at the 
offices of the National Commission on 
the Cost of Higher Education, 1615 M 
Street, N.W., Suite 240, Washington, 
D.C. 20036. Contact Carmelita Pratt at 
the phone number listed above. 
Carmelita Pratt, 

Administrative Officer. 
(FR Doc. 98-455 Filed 1-7-98; 8:45 am] 
BKJJNQ CODE 6820-Ofl-P 

NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

National Council on the Humanities; 
Meeting 

January 5,1998. 
Pursuant to the provisions of the 

Federal Advisory Conunittee Act (Public 
L. 92-463, as amended), notice is hereby 
given that meetings of the National 
Council on the Humanities will be held 
in Washington, D.C. on January 26 and 
30,1998. 

The purpose of the meetings is to 
advise the Chairman of the National 
Endowment for the Humanities with 
respect to policies, programs, and 
procedures for carrying out his 
functions. 

The meetings will be held in the Old 
Post Office Building, 1100 Pennsylvania 
Avenue, N.W., Washington, D.C., fi’om 
10:00 a.m. to 4:00 p.m. Because the 
Coimcil will consider information (he 
disclosure of which would significantly 
firustrate implementation of proposed 
agency action, the meetings will not be 
open to the public pursuant to 
subsection (9)(B) of section 552b of Title 
5, United States Code. I have made this 
determination under the authority 
granted me by the Chairman’s 
Delegation of Authority dated July 19, 
1993. 

Further information about these 
meetings can be obtained finrn Ms. 

Nancy Weiss, Advisory Committee 
Management Officer, Washington, D.C. 
20506, Telephone (202) 606-8322, TDD 
(202) 606-8282. 
Nancy E. Weiss, 

Advisory Committee Management Officer. 
[FR Doc. 98-403 Filed 1-7-98; 8:45 am] 
BILUNG CODE 7536-01-M 

NATIONAL SCIENCE FOUNDATION 

Special Emphasis Panel in 
Astronomical Sciences (1186); Notice 
of Meetings 

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92- 
463, as amended), the National Science 
Foimdation announces that the Special 
Emphasis Panel in Astronomical 
Sciences (1186) will be holding panel 
meetings for the purpose of reviewing 
proposals submitted to the Planetary 
Astronomy Program in the area of 
Astronomical Sciences. In order to 
review the large volume of proposals, 
panel meetings will be held on January 
21 and 22,1998. (2). All meetings will 
be closed to the public and will be held 
at the National lienee Foundation, 
4201 Wilson Boulevard, Arlington, 
Virginia, firom 8:30 a.m. to 5:00 p.m. 
each day. 

Contact Person: Dr. Vernon L Pankonin, 
Pre^ram Director, Galactic Astronomy, 
Division of Astronomical Sciences, National 
Science Foundation, Room 1030,4201 
Wilson Boulevard, Arlington, VA 22230, 
(703) 306-1826. 

Reason for Closing: The proposals being 
reviewed include iidormation of a 
proprietary or confidential nature, including 
technical information, financial data such as 
salaries, and personal information 
concerning individuals associated with the 
proposals. These matters are exempt under 5 
U.S.C 552b(c) (4) and (6) of the Government 
in the Sunshine Act. 

Dated: December 29,1997. 
M. Rebecca Winkler, 

Committee Management Officer. 
[FR Doc. 98-404 Filed 1-7-98; 8:45 am) 
BiLUNQ CODE 7596-01-M 

NATIONAL SCIENCE FOUNDATION 

Special Emphasis Panel in 
Astronomical Sciences (1186); Notice 
of Meetings 

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92- 
463, as amended), the National Science 
Foundation announces that the Special 
Emphasis Panel in Astronomical 
Sciences (1186) will be holding panel 
meetings for the purpose of reviewing 
proposals submitted to the Extragalactic 

Astronomy and Cosmology Program in 
the area of Astronomical Sciences. In 
order to review the large volume of 
proposals, panel meetings will be held 
on January 29 and 30,1998 (3) and 
February 4 and 5,1998 (3), All meetings 
will be closed to the public and will be 
held at the National Science 
Foundation, 4201 Wilson Boulevard, 
Arlington, Virginia, fi’om 8:30 am to 
5:00 pm each day. 

Contact Person: Dr. Sethanne Howard, 
Program Director, Extragalactic Astronomy 
and Cosmology, Division of Astronomical 
Sciences, National Science Foundation, 
Room 1045, 4201 Wilson Boulevard, 
Arlington, VA 22230, (703) 306-1827. 

Reason for Closing: The proposals being 
reviewed include information of a 
proprietary or confidential nature, including 
technical information, financial data such as 
salaries, and personal information 
concerning individuals associated with the 
proposals. These matters are exempt under 5 
U.S.C. 552b(c) (4) and (6) of the Government 
in the Sunshine Act. 

Dated: January 5,1998. 
M. Rebecca Winkler, 

Committee Management Officer. 
[FR Doc. 98-466 Filed 1-7-98; 8:45 am] 
BILUNQ CODE 755S-01-M 

NATIONAL SCIENCE FOUNDATION 

Special Emphasis Panel in 
Astronomical Sciences (1186); Notice 
of Meetings 

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92- 
463, as amended), the National Science 
Foundation announces that the Special 
Emphasis Panel in Astronomical 
Sciences (1186) will be holding panel 
meetings for the purpose of reviewing 
proposals submitted to the Extragalactic 
Astronomy and Cosmology Program in 
the area of Astronomical fences. In 
order to review the large volume of 
proposals, panel meetings will be held 
on January 29 and 30,1998 (3) and 
February 4 and 5,1998 (3). All meetings 
will be closed to the public and will be 
held at the National Science 
Foundation, 4201 Wilson Boulevard, 
Arlington, Virginia, from 8:30 AM to 
5:00 PM each day. 

Contact Person: Dr. Sethanne Howard, 
Program Director, Extragalactic Astronomy 
and Cosmology, Division of Astronomical 
Sciences, National Science Foundation, 
Room 1045,4201 Wilson Boulevard, 
Arlington, VA 22230, (703) 306-1827. 

Reason for Qosing: The proposals being 
reviewed include information of a 
proprietary or confidential nature, including 
technical information, financial data such as 
salaries, and personal information 
concerning individuals associated with the 
proposals. These matters are exempt under 5 
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U.S.C. 552b(c) (4) and (6) of the Government 
in the Sunshine Act. 

Dated: January 5,1998. 
M. Rebecca Winkler, 

Committee Management Officer. 
(FR Doc. 98-467 Filed 1-7-98; 8:45 am] 

BILUNQ CODE TSSS-OI-M 

NATIONAL SCIENCE FOUNDATION 

Special Emphasis Panel in Civil and 
Mechanical Systems; Notice of 
Meeting 

In accordance with the Federal 
Advisory Committee Act Pub. L. 92- 
463, as amended), the National Science 
Fotmdation announces the following 
meeting: 

Name: Special Emphasis Panel in Civil and 
Mechanical Systems (1205). 

Date and Time: January 27 and January 28, 
1998; 8:30 a.m. to 5:00 p.m. 

Place: NSF, 4201 Wilson Boulevard, 
Rooms 530 Arlington, Virginia 22230. 

Contact Person: Dr. Devendra P. Garg, 
Program Director, Dynamic Systems and 
Control Program, Division of Civil and 
Mechanical Systems, Room 545, NSF, 4201 
Wilson Blvd., Arlington, VA 22230. 703/306- 
1361, X 5068. 

Purpose of Meeting: To provide advice and 
recommendations concerning proposals 
submitted to NSF for financial support. 

Agenda: To review and evaluate research 
proposal as part of the selection process for 
awards. 

Reason for Closing: The proposals being 
reviewed include information of a 
proprietary or confidential nature, including 
technical information; financial data, such as 
salaries; and personal information 
concerning individuals associated with the 
proposals. These matters are exempt under 5 
U.S.C. 552b(c) (4) and (6) of the Government 
Sunshine Act. 

Dated; January 5,1998. 
M. Rebecca Winkler, 

Committee Management Officer. 
(FR Doc. 98-468 Filed 1-7-98; 8:45 am] 
BILUNQ CODE 7S55-01-M 

NATIONAL SCIENCE FOUNDATION 

Special Emphasis Panel in Computer 
and Computation Research; Notice of 
Meeting 

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92- 
463, as amended), the National Science 
Foundation announces the following 
meeting. Special Emphasis Panel in 
Computer and Computation Research. 

Name: Special Emphasis Panel in 
Computer and Computation Research (1192). 

Date: January 26,1998. 
Time: 8:00 a.m.-5:00 p.m. 

Place: National Science Foundation, 4201 
Wilson Boulevard, Arlington, VA., 22230, 
Room 1120. 

Type of Meeting: Closed. 
Contact Persorils): S. Kamal Abdali, 

Program Director, Numeric, Symbolic, and 
Geometric Program, CISE/CCR, Room 1145, 
National Science Foundation, 4201 Wilson 
Boulevard, Arlington, Virginia 22230. 

Telephone: (703) 306-1912. 
Purpose of Meeting: To provide advice and 

recommendations for the Numerical 
Symbolic, and Geometric Program (NSG) by 
providing review of a group of approximately 
50 proposals with special attention to 
changing emphases for that program. 

Agenda: To review and evaluate NSG. 
proposals as a part of the selection process 
for awards. 

Reason for Closing: The proposals being 
reviewed include information of a 
proprietary or confidential nature, including 
technical information, financial data, such as 
salaries, and personal information 
concerning individuals associated with the 
proposals. These matters are within 
exemptions (4) and (6) of 5 U.S.C. 552b(c), 
the Government in the Sunshine Act. 

Dated; January 5,1998. 
M. Rebecca Winkler, 

Committee Management Officer. 
(FR Doc. 98-465 Filed 1-7-98; 8:45 am] 
BILUNQ CODE 7S55-01-M 

NATIONAL SCIENCE FOUNDATION 

Special Emphasis Panel in Information 
and intelligent Systems; Notice of 
Meeting 

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92- 
463, as amended), the National Science 
Foundation announces the following 
meeting. 

Name: Special Emphasis Panel in 
Information and Intelligent Systems (1200). 

Date and Time: January 29-30,1998, 
8:30am-5:00pm. 

Place: National Science Foundation, 4201 
Wilson Boulevard, Arlington, VA 22230. 

Type of Meeting: Closed. 
Contact Person: Dr. Gary Strong, Acting 

Deputy Division Director, National Science 
Foundation, 4201 Wilson Boulevard, 
Arlington, VA 22230, (703) 306-1928. 

Purpose of Meeting: To provide advice and 
recommendations concerning proposals 
submitted to NSF for financial support. 

Agenda: To review and evaluate Robotics 
and Human Augmentation Program, 
“Computer Vision Panel” proposals as part of 
the selection process for awards. 

Reason for Closing: The proposals being 
reviewed include information of a 
proprietary or confidential nature, including 
technical information, financial data, such as 
salaries; and personal information 
concerning individuals associated with the 
proposals. These matters are exempt under 5 
U.S.C. 552b(c), (4) and (6) of the Government 
in the Sunshine Act. 

Dated; December 22,1997. 
M. Rebecca Winkler, 

Committee Management Officer. 
(FR Doc. 98-464 Filed 1-7-98; 8:45 am] 
BILUNQ CODE 755S-01-M 

NATIONAL SCIENCE FOUNDATION 

Special Emphasis Panel in 
International Programs; Notice of 
Meetings 

In accordance with the Federal 
Advisory Committee Act (Pub L. 92— 
463, as amended), the National Science 
Fotmdation announces that the Special 
Emphasis Panel in Inteoiational 
Programs will be holding panel 
meetings for the purpose of reviewing 
proposals submitted to the Division of 
International Programs for the 
International Research Fellow Awards 
Program and Japan Research Fellow 
Awards Program. In order to review the 
large volume of proposals, panel 
meetings will be held on January 26—27, 
1998. All meetings will be closed to the 
public and will 1^ held at the National 
Science Foundation, 4201 Wilson Blvd., 
Arlington, Va. from 8:30 to 5:00 each 
day. 

Contact Person: Susan Parris, Program 
Manager, and Randall Soderquist, Program . 
Manager, Division of International Pn^rams, 
NSF, Room 935,4201 Wilson Blvd., 
Arlington, VA 22230 (703) 306-1706. 

Reason for Closing: The proposals being 
reviewed include information of a 
proprietary or confidential nature, including 
technical information, financial data such as 
salaries, and personal information 
concerning individuals associated with the 
proposals. These matters are exempt imder 5 
U.S.C. 552b(c) (4) and (6) of the Government 
in the Sunshine Act. 

Dated: January 5,1998. 
M. Rebecca Winkler, 

Committee Management Officer. 
(FR Doc. 98-471 Filed 1-7-98; 8:45 am] 
BILUNQ CODE 7S55-01-M 

NATIONAL SCIENCE FOUNDATION 

Special Emphasis Panel in Materials 
Research; Notice of Meeting 

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92- 
463 as amended), the National Science 
Foundation announces the following 
three meetings: 

Name and Committee Code: Special 
Emphasis Panel in Materials Research #1203. 

Date and Time: January 26,1998; 8:00 
a.m.-5:00 p.m.; NSF Conference Room 1060. 
January 30,1998; 8:00 a.m.-5;00 p.m.; NSF 
Conference Room 1060. February 2,1998; 
8:00 a.m.-5:00 p.m.; NSF Conference Room 
1060. 
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Place: National Science Foundation, 4201 
Wilson Boulevard. Arlington, VA 22230. 

Type of Meeting: Closed. 
Contact Person: Dr. Liselotte J. Schioler, 

Program Director, Ceramics, Division of 
Materials Research, Room 1065, National 
Science Foundation, 4201 Wilson Boulevard, 
Arlington, VA 22230, Telephone: (703) 306- 
1836. 

Purpose of Meeting: To provide advice and 
recommendations concerning proposals 
sulnnitted to NSF for Bnancial support. 

Agenda: To review and evaluate the 
Ceramics proposals as part of the selection 
process for awards. 

Reason for Qosing: The proposals being 
reviewed include information of a 
proprietary or confidential nature, including 
technical information, financial data, such as 
salaries; and personal information 
concerning individuals associated with the 
proposals. These matters are within 
exemptions (4) and (6) of 5 U.S.C. 552b(c), of 
the Government in the Sunshine Act. 

Dated: )anuary 5,1998. 

M. Rebecca Winkler, 

Committee Management Officer. 
(FR Doc. 98-470 Filed 1-7-98; 8:45 am] 

BIUJNQ CODE 7556-01-M 

NATIONAL SaENCE FOUNDATION 

Special Emphasis Panel in 
Mathematical Sciences; Notice of 
Meeting 

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92- 
463, as amended), the National Science 
Foundation announces the following 
meeting. 

Name and Committee Code: Special 
Emphasis in Mathematical Sciences (1204). 

Date and Time; January 26-28,1998; 8:00 
a.m. until 5:00 p.m. 

Place: Room 1020, National Science 
Foundation, 4201 Wilson Boulevard, 
Arlington, VA 22230. 

Type of Meeting: Closed. 
Contact Person: Dr. Carlos Berenstein, 

Program Director, National Science 
Foundation, 4201 Wilson Boulevard, 
Arlington, VA 22230. Telephone: (703) 306- 
1870. 

Purpose of Meeting: To provide advice and 
recommendations concerning proposals 
submitted to NSF for financial support. 

Agenda: To review and evaluate the 
Analysis Program nominations/applications 
as part of the selection process for awards. 

Reason for Closing: The proposals being 
reviewed include information of a 
proprietary or confidential nature, including 
technical information; financial data, such as 
salaries and personal information concerning 
individuals associated with the proposals. 
These matters are exempt under 5 U.S.C. 
552b(c) (4) and (6) of the Government in the 
Sunshine Act. 

Dated: January 5,1998. 
M. Rebecca Winkler, 

Committee Management Officer. 
(FR Doc. 98-469 Filed 1-7-98; 8:45 am] 
BILUNQ CODE 7S5S-41-M 

NATIONAL SCIENCE FOUNDATION 

Special Emphasis Panel in Physics; 
Notice of Meeting 

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92- 
463, as amended), the National Science 
Foimdation announces the following 
meeting: 

Name: Special Emphasis Panel in Physics 
(1208) 

Date and Time: January 22-23,1998 
Place: Room 1060, NSF 4201 Wilson Blvd., 

Arlington, VA 
Type of Meeting: Closed 
Contact Person: Dr. David Berley, Program 

Manager, Laser Interferometer Gravitational 
Observatory, Division of Physics, Room 1015, 
National Science Foundation, 4201 Wilson 
Blvd., Arlington, VA 22230. Telephone: (703) 
306-1892 

Purpose of Meeting: To provide advice and 
recommendations concerning proposals 
submitted to NSF for financial support. 

Agenda: To review and evaluate a renewal 
proposal Grom Caltech entitled “UGO 
Advanced Detector R&D Proposal.” 

Reason for Closing: The proposals being 
reviewed include information of a 
proprietary or confidential nature, including 
technical information; financial data, such as 
salaries, and personal information 
concerning individuals associated with the 
proposals. These matters are exempt under 5 
U.S.C. 552b(c), (4) and (6) of the Government 
in the Sunshine Act. 

Dated: January 2,1998. 
M. Rebecca Winkler, 

Committee Management Officer. 
(FR Doc. 98-405 Filed 1-7-98; 8:45 am] 
BtLUNG CODE 7555-01-M 

SECURITIES AND EXCHANGE 
COMMISSION 

Submission for 0MB Review; 
Comment Request 

Upon Written Request, Copies Available 
From: Securities and Exchange 
Commission, Office of Filings and 
Information Services, Washington, DC 
20549 

Extension: 
Rule 17Ad-16, SEC File No. 270-363, 

0MB Control No. 3235-0413 

Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.) the Securities 
and Exchange Commission 
(“Commission”) has submitted to the 
Office of Management and Budget 

request for extension of the previously 
approved collection of information 
discussed below. 

Role 17 Ad-16 Notice of Assumption 
or Termination of Transfer Agent 
Services 

Rule 17Ad-16 imder the Securities 
Exchange Act of 1934, requires a 
registered transfer agent to provide 
written notice to a qualified registered 
securities depository when assuming or 
terminating transfer agent services on 
behalf of an issuer or when changing its 
name or address. These recordkeeping 
requirements address the problem of 
certificate transfer delays caused by 
transfer requests that are directed to the 
wrong transfer agent or the wrong 
address. 

Approximately 450 transfer agents 
submit Rule 17Ad-16 notices, the staff 
estimates that the average number of 
hours necessary for each transfer agent 
to comply with Rule 17Ad-16 is 
approximately 15 minutes per notice or 
3.5 hours per year, totalling 1,575 hours 
industry-wide. The average cost per 
hour is approximately $30 per horn, 
with the industry-wide cost estimated at 
approximately $47,250. However, the 
information required by Rule 17Ad-16 
generally is maintained by registered 
transfer agents. The amount of time 
devoted to compliance with Rule 17Ad- 
16 varies according to differences in 
business activity. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid 
control number. 

Written comments regarding the 
above information should be directed to 
the following persons: (i) Desk Officer 
for the Securities and Exchange 
Commission, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Room 3208, 
New Executive Office Building, 
Washington, DC 20503; and (ii) Michael 
E, Bartell, Associate Executive Director, 
Office of Information Technology, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. Comments must be submitted to 
0MB within 30 days of this notice. 

Dated: December 29,1997. 

Jonathan G. Katz, 

Secretoiy. 
(FR Doc. 98-419 Filed 1-7-98; 8:45 am] 

BILUNQ CODE 8p10-41-M 
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SECURITIES AND EXCHANGE 
COMMISSION 

Submission for OMB Review; 
Comment Request 

Upon Written Request, Copies 
Available From: Securities and 
Exchange Commission, Office of Filings 
and Information Services, Washington, 
DC 20549. 
Extension: 

Rule 13e-3 and Schedule 13E-3, SEC 
File No. 270-1, OMB Control No. 
3235-0007 

Form S-8, SEC File No. 270-66, OMB 
Control No. 3235-0066 

Regulations 14D & E and Schedules 
14D-1 and 14D-9, SEC File No. 
270-114, OMB Control No. 3235- 
0102 

Industry Guides, SEC File No. 270-69, 
OMB Control No. 3235-0069 

Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 etseq.) the Securities 
and Exchange Commission 
(“Commission”) has submitted to the 
OfHce of Management and Budget 
request[s] for extension of the 
previously approved collection[s] of 
information discussed below. 

Rule 13e-3 and Schedule 13E-3 
under the Securities Exchange Act of 
1934 (“Exchange Act”), contains 
requirements regarding going private 
transactions by certain issuers or their 
a^iliates. Issuers of affiliates engaging in 
a Rule 13e-3 transaction file a Schedule 
13E-3 to disclose information to 
security holders about the transaction. 
Schedule 13E-3 results in an estimated 
total annual reporting burden of 30,996 
hours. 

Form S-8 is used by registrants to 
register employee benefit plan securities 
under the Securities Act of 1933 
(“Securities Act”). The form provides 
information to the registrant’s 
employees about the plan and registrant 
that enables them to make informed 
investment decisions. Form S-8 results 
in an estimated total annual reporting 
burden of 131,284 hours. 

Regulations 14D applies to tender 
offers subject to Section 14(d)(1) of the 
Exchemge Act, including, but not 
limited to any tender offer for securities 
of a class described in that section 
which is made by an affiliate of the 
issuer of such class. Regulation 14E 
applies to any tender offer for securities 
other than exempted securities. 
Schedule 14D-1 contains disclosure 
about tender offers subject to Section 
14(d)(1) of the Exchange Act. Schedule 
14D-9 contains disclosure about 
solicitation/recommendation statements 
with respect to certain tender offers. The 

Regulations and Schedule result in an 
estimated total annual reporting burden 
of 129,656 hours. 

The Industry Guides provide 
guidelines for disclosure in documents 
submitted by registrants in specific 
industry groups such as oil and gas, 
insurance, and mining. They do not 
directly impose any reporting burden 
and therefore are assigned a total annual 
reporting burden of one reporting hour. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid 
control number. 

Written comments regarding the 
above information should be directed to 
the following persons: (i) Desk Officer 
for the Securities and Exchange 
Commission, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Room 3208, 
New Executive Office Building, 
Washington, D.C. 20503; and (ii) 
Michael E. Bartell, Associate Executive 
Director, Office bf Information 
Technology, Securities and Exchange 
Commission, 450 Fifth Street, N.W., 
Washington, D.C. 20549. Comments 
must be submitted to OMB within 30 
days of this notice. 

Dated: December 23,1997. 

Margaret H. McFarland, ' 
Deputy Secretary. 
(FR Doc. 98-423 Filed 1-7-98; 8:45 am) 

BILUNG CODE 801(M)1-M 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34-39510; File No. SR-NASD- 
97-24] 

Self-Regulatory Organizations; Order 
Approving Proposed Ruie Change and 
Notice of Fiiing and Order Granting 
Acceierated Approvai to Amendment 
No. 1 to the Proposed Rule Change by 
the National Association of Securities 
Dealers, Inc. Relating to Supervision 
and Record Retention Ruies 

December 31,1997. 

I. Introduction 

On April 11,1997, the NASD 
Regulation, Inc. (“NASDR”) submitted 
to the Securities and Exchange 
Commission (“SEC” or “Commission”), 
pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act”),^ and Rule 19b—4 thereunder,^ a 
proposed rule change to amend the 
supervision and record retention rules 
of the National Association of Securities 

> 15 U.S.C. 78s(b)(l). 
»17 CFR 240.19b-4. 

Dealers, Inc.’s (“NASD” or 
“Association”) to provide firms with 
flexibility in developing reasonable 
procedures for the review of 
correspondence with the public. The 
proposed rule change was published for 
comment in the Federal Register on 
May 2,1997.® One comment was 
received on the proposal.^ 

On December 4,1997, NASDR 
submitted Amendment No. 1 to the 
proposed rule change.® This order 
approves the proposal, and approves'' 
Amendment No. 1 to the proposed rule 
change on an accelerated basis. The 
Commission also is approving a 
substantially identical proposal by the 
New York Stock Exchange, Inc. 
(“NYSE”).6 

II. Background and Description of the 
Proposal 

In May 1996, the Commission issued 
an Interpretive Release on the Use of 
Electronic Media by Broker-Dealers, 
Transfer Agents, and Investment 
Advisers for Delivery of Information.^ 
The release expressed the views of the 
Commission with respect to the delivery 
of information throu^ electronic media 
pursuant to the federal securities laws, 
but did not address the applicability of 
any self-regulatory organization (“SRO”) 
rules. In the release the Commission 
did, however, strongly encourage the 
SROs to work with broker-dealer firms 
to adapt SRO supervisory review 
requirements governing 
commimications with customers to 
accommodate the use of electronic 
communications.® 

On September 12,1996, the NYSE 
filed with the Commission a proposal to 
update its rules governing supervision 
of its member firms’ communications 

3 See Securities Exchange Act Release No. 38548 
(April 25.1997), 62 FR 24147. 

* See Letter from William P. Hayes. Chairman, 
PSA The Bond Market Trade Association ("PSA”) 
Fixed Income Practices and Procedures Working 
Group, to Jonathan G. Katz, Secretary, Commission, 
dated June 3,1997 (“PSA Letter”). 

* See Letter from Mary N. Revell, Associate 
General Counsel, NASDR, to Katherine A. England, 
Assistant Director, Division of Market Regulation, 
Commission, dated December 1,1997 
(“Amendment No. 1”). Amendment No. 1 contains 
a Notice to Members (“Notice to Members”), to be 
issued following Commission approval of the 
proposed rule change, which describes the new 
rules for supervision of public correspondence and 
provides guidance to NASD members on the 
implementation of the new rules. 

* See Securities Exchange Act Release No. 39511 
(December 31,1997) (order approving File No. SR- 
NYSE-96-26). 

^ See Release Nos. 33-7288, 34-37182, IC-21945, 
IA-1562 (May 9,1996) 61 FR 24644 (May 15,1996) 
(File No. S7-13-96). 

•Id. 
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with the public.® Similarly, NASDR 
proposes to amend NASD Rules 3010, 
“Supervision,” and 3110, “Books and 
Records,” to provide firms with 
flexibility in developing reasonable 
procedures for the review of 
correspondence with the public. The 
NASDR’s proposal, like the NYSE’s 
proposal, reflects the growing use of 
new technology and means of 
cummimicaiton (e.g., “e-mail” and the 
Internet) which have affected the way 
broker-dealers and their associated 
persons conduct business and 
communicate with customers and other 
members of the public. According to 
NASDR, to ensure a coordinated 
regulatory framework for the 
supervision of written and electronic 
correspondence, its proposal is designed 
to be consistent with the NYSE’s 
proposal. 

Currently, NASD Rule 3010(d) 
requires each member firm to establish 
procedures for the review and 
endorsement by a registered principal of 
all transactions and all correspondence 
of its registered representatives 
pertaining to the solicitation or 
execution of any securities transactions. 
Under the proposal, a review of each 
item of correspondence no longer will 
be required. Instead, proposed NASD 
Rule 3010(d)(1) provides that a firm 
must establish procedures for the review 
by a registered principal of each 
registered representative’s outgoing and 
incoming written and electronic 
correspondence with the public relating 
to the member’s investment banking or 
securities business. Under the proposal, 
member firms must: (1) Develop written 
supervisory policies and procedures; (2) 
design policies and procedures to 
provide reasonable supervision of each 
registered representative; and (3) 
maintain evidence that supervisory 
policies and procedures have been 
implemented and executed and make 
that evidence available to the 
Association upon request. 

A broker-dealer’s policies and 
procedures for reviewing the public 
correspondence of registered 
representatives also must satisfy the 
requirements of new NASD Rule 
3010(d)(2). As proposed, NASD Rule 
3010(d)(2) requires each member to 
develop written procedures for review 
of incoming and outgoing written and 
electronic correspondence that are 
appropriate to the broker-dealer’s 
business, size, structure and customers. 
Pursuant to the proposal, a broker- 

* See Securities Exchange Act Release No. 37941 
(November 13,1996) 61 FR 58919 (November 19, 
1996) (File No. SR-NYSE-96-26) (soliciting 
comment on the NYSE’s proposed rule change). 

dealer that does not require pre-use 
review of all correspondence must; (1) 
Educate and train associated persons as 
to the firm’s procedures governing 
correspondence; (2) document such 
education and training; and (3) monitor 
and test to ensure implementation of 
and compliance with the firm’s policies 
and procedures. 

The NASD has developed a Notice to 
Members that provides additional 
guidance and requirements for 
supervisory procedures adopted 
pursuant to NASD Rule 3010. In 
developing written supervisory 
procedures, members should, among 
other thing,: (l) Specify the firm’s 
policies and procedures for reviewing 
different types of communications; (2) 
identify how supervisory reviews wall 
be conducted and documented; (3) 
identify what types of communications 
will be pre-reviewed or post-reviewed; 
(4) identify the organizational positions 
responsible for conducting reviews of 
the different types of communications; 
(5) specify the minimum frequency of 
reviews for each type of 
commimication; (6) monitor the 
implementation of and compliance with 
the firm’s procedures for reviewing . 
public correspondence; and (7) 
periodically re-evaluate the 
effectiveness of the firm’s procedures for 
reviewing public communications and 
consider any necessary revisions. 

In addition, the Notice to Members 
requires broker-dealer to: (1) Specify 
procedures for reviewing registered 
representatives’ recommendations to 
customers; (2) require supervisory 
review of some of each registered 
representative’s public communications, 
including his or her recommendations 
to customers; and (3) consider the 
complaint and overall disciplinary 
history, if any, of registered 
representatives and other employees. 
The Notice to Members also states that 
a broker-dealer’s supervisory policies 
and procedures must ensure that all 
customer complaints, whether received 
via e-mail or in woitten form firom the 
customer, are reported to the NASD in 
compliance with NASD Rule 3070(c) 
and that a broker-dealer must prohibit 
employees’ use of electronic 
correspondence to the public unless the 
communications are subject to the 
supervisory and review procedures 
developed by the firm. 

Moreover, imder new NASD 
3010(d)(3), each member must retain 
correspondence in accordance writh 

'"Among other things, NASD Rule 3070(c) 
requires members to report to the NASD statistical 
information regarding customer complaints relating 
to matters specified by the NASD. 

amended NASD Rule 3110. NASD Rule 
3010(d) (3) further requires that the 
names of the persons who prepared and 
reviewed outgoing correspondence must 
be ascertainable firom the retained 
records and the records must be made 
available to the NASD upon request. 

Finally, the NASD proposes to amend 
NASD Rule 3110 to require that records 
must be made and preserved as 
prescribed by all applicable laws, rules, 
regulations, NASD rules and writh Rule 
17a-3 imder the Act. The record 
keeping format, medium, and retention 
period must comply writh Rule 17a-4 
under the Act. 

III. Summary of Comments 

The Commission received one 
comment letter on the proposed rule 
change.The commenter generally 
supported the proposal. Specifically, the 
PSA believes the proposal will provide 
flexibility for member firms to develop 
procedures for review of 
correspondence. The PSA believes that 
procedures tailored by individual firms 
to meet their needs are preferable to a 
uniform set of detailed requirements 
that may be inappropriate for many 
firms or that may quickly become 
obsolete. The PSA expressed its support 
for the Association’s efforts to ensure a 
coordinated regulatory framework for 
the supervision of manual and 
electronic communications by 
harmonizing its new requirements with 
those of the Commission and the 
NYSE.12 

IV. Discussion 

After careful review, the Commission 
finds that the proposed rule change is 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable to a national 
securities association.^^ Specifically, the 
Commission believes the proposal is 
consistent with the requirements of 
Section 15A(b)(6) of the Act^'* in that is 
designed to prevent ft'audulent and 
manipulative acts and practices and to 
protect investors and the public interest. 
As noted above, NASD Rule 3010(d)(1), 
as amended, will allow broker-dealers to 
establish reasonable procedures for 
review of registered representatives’ 
correspondence with the public relating 
to their business. New NASD Rule 
3010(d)(2) will require broker-dealers to 
develop wrritten policies and procedures 
for the review of all associated persons’ 

” See PSA Letter, supra note 4. 
^^Id. 

In approving this rule, the Commission notes 
that it has considered the proposed rule’s imp)act on 
efficiency, competition, and capital formation. 15 
U.S.C. 78c(f). 

'«15U.S.C. 78o-3(b)(6). 
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public communications that are 
appropriate for the broker-dealer’s 
business, size, structure, and customers. 
The Commission believes that the 
proposed rules will provide broker- 
dealers with some flexibility in adopting 
and implementing supervisory 
procedures for reviewing associated 
persons’ public communications while 
establishing minimum requirements, 
guidelines, and standards governing the 
supervisory procedures a broker-dealer 
may adopt. The Commission believes 
that these standards and guidelines will 
help to ensure that broker-dealers 
continue to provide appropriate 
superdsion of the public 
communications of their associated 
persons. 

The Commission believes that the 
proposal does not diminish the general 
supervisory responsibilities of broker- 
dealers. In this regard, the Commission 
emphasizes, as it has stated previously, 
that broker-dealers must monitor the 
trading and sales activities of their 
associated persons and establish 
effective compliance and supervisory 
procedures to prevent and detect 
possible violations of firm policies emd 
procedures, rules of the SROs, and 
federal and state securities laws.^® The 
Commission believes that review of 
registered representatives’ and other 
associated persons’ public 
correspondence is an important 
component of a broker-dealer duty to 
supervise its employees, and that 
broker-dealers have substantial 
supervisory obligations arising from the 
public commimications of their 
associated persons. 

The Commission believes that the 
minimum standards and requirements 
specified in NASD Rule 3010 and in the 
Notice to Members will help to ensure 
that broker-dealers continue to provide 
appropriate supervision of the public 
communications of their registered 
representatives and other associated 
persons. In this regard, the Commission 
notes that NASD Rule 3010(d)(1) states 
that a broker-dealer’s supervisory 
policies and procedures must be 
designed to reasonably supervise each 
registered representative. Under NASD 
Rule 3010(d)(2), a broker-dealer that 
chooses not to require pre-use review of 
public commimications must educate 
employees about the firm’s current 
commimications policies and 
procedures, document the employees’ 
education and training, and ensure that 

See NASD, NYSE, North American Securities 
Administrators Association. Inc. and Office of 
Compliance, Inspections and Examinations, 
Commission, Joint Regulatory Sales Practice Sweep 
(1996) (“Joint Sweep Report”) at 1. 

the firm’s policies are implemented and 
adhered to. 

In addition, the Notice to Members 
require broker-dealers to: (1) Specify, in 
writing, the firm’s policies and 
procedures for reviewing different types 
of communications; (2) identify how 
supervisory reviews will be conducted 
and documented; (3) identify what types 
of communications will be pre-reviewed 
or post-reviewed; (4) identify the 
positions within the organization 
responsible for conducting reviews of 
the different types of communications; 
(5) specify the minimum frequency of 
reviews for different types of 
communications; (6) monitor the 
implementation of and compliance with 
the firm’s procedures for reviewing 
public communications; and (7) 
periodically re-evaluate the 
effectiveness of the firm’s procedures for 
reviewing public communications and 
consider any necessary revisions. 

The Commission believes that these 
requirements will provide guidance to 
broker-dealers in developing policies for 
supervising public communications and 
to associated persons in complying with 
the firm’s policies. The requirements 
should help to ensure that broker- 
dealers carefully consider the 
supervisory procedures appropriate for 
different types of communications, 
closely monitor compliance with their 
firm’s policies, and periodically 
reevaluate their firm’s policies and 
procedures. The Commission expects 
broker-dealers to monitor the 
effectiveness of their supervisory 
policies and procedures and to 
promptly make any necessary revisions. 

The Notice to Members also requires 
broker-dealers to: (1) Specify procedures 
for reviewing registered representatives’ 
recommendations to customers; (2) 
require supervisory review of some of 
each registered representative’s public 
communications, including his or her 
recommendations to customers; (3) 
consider the complaint and overall 
disciplinary history, if any of registered 
representatives and other employees in 
developing procedures for supervising 
their communications with the public; 
(4) provide that all customer 
complaints, whether received via e-mail 
or in written form from the customer, 
are reported to the NASD in compliance 
with NASD Rule 3070(c); and (5) 
prohibit employees’ use of electronic 
communications to the public unless 
the communications are subject to 
supervisory and review procedures 
developed by the firm. 

The Commission believes that these 
standards will help to ensure that 
broker-dealers adopt effective and 
appropriate supervisory procedures. For 

example, reviewing at least some of 
each registered representative’s 
recommendations and providing for 
the reporting of customer complaints in 
compliance with NASD Rule 3070(c) 
may help firms to identify potential 
sales practice problems. Similarly, 
considering a registered representative’s 
complaint and overall disciplinary 
history will help to ensure that broker- 
dealers implement supervisory 
procedures appropriate for each 
representative. In this regard, the 
Commission would expect a broker- 
dealer to consider providing heightened 
supervision for a registered 
representative with a history or pattern 
of customer complaints, disciplinary 
actions or arbitrations.'^ Moreover, the 
Commission notes that the requirements 
specified in NASD Rule 3010 and in the 
Notice to Members are minimum 
requirements; the Commission expects 
ea^ broker-dealer to implement any 
additional procedures the broker-dealer 
believes are necessary to provide 
appropriate supervision of all of its 
associated persons. 

The Commission believes that several 
requirements specific to electronic 
communications will further help to 
ensure that firms adopt appropriate 
supervisory procedures. In this regard, 
the Commission notes that the Notice to 
Members provides that a firm’s policies 
and procedures must prohibit registered 
representatives’ and other employees’ 
use of electronic communications to the 
public unless those communications are 
subject to supervisory and review 
procedures developed by the firm. The 
NASD Notice to Members also states 
that the Association expects members to 
prohibit communications with the 
public from employees’ home 
computers or through third party 
computer systems unless the firm is 

'■With regard to recommendations, the 
Commission notes that NASD Rule 2310 requires, 
among other things, that a recommendation have a 
basis which can be substantiated as reasonable. 
Regardless of the supervisory procedures a broker- 
dealer adopts, the broker-dealer must continue to 
ensure compliance with NASD Rule 2310 and any 
other relevant rule. 

''Similarly, the Joint Sweep Report stated that 
“[fjirms that hire registered persons that have a 
history or pattern of customer complaints, 
disciplinary actions, or arbitrations are responsible 
for imposing close supervision over those persons. 
‘Normal’ supervision is simply not enough; firms 
must craft special supervisory procedures tailored 
to the individual representative.” See Joint Sweep 
Report, supra note 21, at vi. See also NASD Notice 
to Members 97-19 (Hrm that hires a registered 
representative with a recent history of customer 
complaints, final disciplinary actions involving 
sales practice abuse or other customer harm, or 
adverse arbitration decision should determine if it 
is necessary to develop and implement special 
supervisory procedures tailored to the individual 
registered representative). 
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capable of monitoring the 
communications. 

The Commission believes that the 
provision for review of incoming non¬ 
electronic correspondence also is 
designed to protect investors. The 
Commission notes that the Notice to 
Members mandates that Rule 3010(d) 
will continue to require review of all 
incoming non-electronic 
correspondence directed to registered 
representatives.*® The Commission 
believes that this requirement may 
provide a broker-dealer with early 
notice of sales practice problems and 
help to ensure proper handling of 
customer funds. Incoming non¬ 
electronic correspondence directed to 
associated persons other than registered 
representatives, and all incoming 
communications in electronic format, 
will be subject to the policies and 
procedures the firm establishes 
pursuant to NASD Rule 3010(d). 

The NASD represents that it will 
review members’ procedures emd 
systems periodically to ensure that they 
are reasonable in view of the firm’s 
structure, the nature and size of its 
business, and its customer base.*® The 
Commission expects the NASD to , 
monitor closely the policies and 
procedures firms adopt pursuant to the 
proposal to ensure that diey satisfy the 
requirements of NASD Rule 3010. In 
addition, the Commission expects the 
NASD to review NASD Rule 3010 as it 
gains experience with the rules and to 
consider any necessary revisions, 
including additional minimum 
requirements for broker-dealers’ 
communication policies. 

Finally, the Commission believes that 
it is reasonable for the NASD to amend 
NASD Rule 3110 to indicate that 
members must preserve books and 
records as required under SEC Rule 
17a-3 and comply with the 
recordkeeping format, medium and 
retention period specified in SEC Rule 
17a-4 in order to clarify the 
recordkeeping requirements applicable 
to broker-dealers. 

The Commission finds good cause for 
approving proposed Amendment No. 1 

** See Notice to Members, supra note 5. The 
requirement to review all incoming non-electronic 
correspondence directed to registered 
representatives is not specified in the text of the 
rule language. This requirement parallels a NYSE 
provision contained in Interpretation 342.16/04 in 
the NYSE Interpretation Handbook. The NASD's 
requirement is set forth only in its Notice to 
Members which was submitted by NASDR as an 
amendment to the original rule filing; therefore, 
NASD member firms must comply with this 
additional requirement, as well as with the other 
specific requirements set forth in the Notice to 
Members. 

prior to the thirtieth day after the date 
of publication of notice of filing thereof 
in the Federal Register. The 
Commission notes that Amendment No. 
1, which incorporates the Notice to 
Members into the proposal, further 
clarifies the Association’s new rules by 
providing additional guidance to NASD 
members. As discussed more fully 
above, the Notice to Members provides 
additional requirements and guidelines 
for broker-dealers’ supervisory policies. 
Accordingly, the Commission believes 
that it is consistent with Section 15(b)(6) 
of the Act 20 to approve Amendment No. 
1 to the proposed rule chemge on an 
accelerated basis. 

V. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning Amendment No. 
1. Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, N.W., 
Washington, D.C. 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C, 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, N.W., 
Washington, D.C. 20549. Copies of all 
such filings will also be available for 
inspection and copying at the principal 
office of the NASD. All submissions 
should refer to File No. SR-NASD-97- 
24 and should be submitted by January 
29,1998. 

VI. Conclusion 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,** That the 
proposed rule change (SR-NASD-97- 
24), including Amendment No. 1, is 
approved. 

For the Commission, by the Division of 
Market Regulations, pursuant to delegated 
authority.** 
(FR Doc. 98-418 Filed 1-7-98; 8:45 am] 

BILUNQ CODE 8010-01-M 

“15 U.S.C. 78o-3(b)(6). 

*>15 U.S.C. 78s(b)(2). 
**17 CFR 200.30-3(a)(12). 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34-39504; File Na SR-NASD- 
97-96] 

Self-Regulatory Organizations; Notice 
of Filing and Immediate Effectiveness 
of Proposed Rule Change by the 
National Association of Securities 
Dealers, Incorporated Relating to the 
Hearing Process Fees on Members 
That Are Parties to Arbitration 
Proceedings 

December 31,1997. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act”), 15 U.S.C. 78s(b)(l), notice is 
hereby given that on December 23,1997, 
the National Association of Securities 
Dealers, Incorporated (“NASD” or 
“Association”) filed with the Securities 
and Exchange Commission 
(“Commission”) the proposed rule 
change as described in Items 1,11, and 
ni below, which Items have been 
prepared by the self-regulatory 
organization. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
fi'om interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

NASD Regulation is proposing to 
amend Rule 10333(d) of the NASD’s 
Code of Arbitration Procedure (“Code”) 
to adjust the Hearing Process Fee 
Schedule so that the amounts in dispute 
of the lowest brackets in the Rule 
10333(d) hearing Process Fee Schedule 
are consistent with the dollar amount at 
which the Prehearing Process Fee is 
imposed. Below is the text of the 
proposed rule change. Proposed new 
language is in italics; proposed 
deletions are in brackets. 

10333. Member Surcharge and 
Process Fees 
***** 

Hearing Process Fee Schedule 
(accrues and becomes due and payable 
when the parties are notified of the date 
and location of the first hearing session) 

Damages requested 

Hear¬ 
ing 

proc¬ 
ess fee 

$1-$25,000(30,000) .. $0 
$25,000.07[30,000.01]-$50.000 . 1,000 
$50.000.01-$100,000 . 1,500 
$100,000.01-5500,000 . 2,500 
$500,000.01-51,000,000 . 3,500 
$1,000,000.01-55,000,000 . 4,500 
More than $5,000,000 . 5,000 
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Hear- 

Damages requested ing 
proc- 

ess fee 

Unspecified . 2,000 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing wdth the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

On December 11,1997, NASD 
Regulation filed a proposed rule change 
with the Commission amending Rule 
10333 of the Code to add a process fee 
on members named as parties to 
arbitration proceedings. The proposed 
rule change, which was submitted 
pursuant to Section 19(b)(3)(A) of the 
Act, became effective upon filing. On 
December 15,1997, the Commission 
published a Notice of Filing and 
Immediate Effectiveness of the proposed 
rule change, announcing the filing of the 
amendment and that NASD Regulation 
would implement the new fee on 
January 2,1998.' 

NASD Regulation is now proposing to 
amend the first two Hearing Process fee 
brackets so that the first bracket for 
which a hearing process fee will be 
assessed will be for cases where 
$25,000.01-$50,000 is in dispute. This 
bracket in the fee schedule as originally 
filed was $30,000.01-$50,000. This 
amendment is consistent with NASD 
Regulation’s original intent in adopting 
the fee. Moreover, the amendment will 
make the amoimts in dispute of the 
lowest brackets in the Rule 10333(d) 
Hearing Process Fee Schedule 
consistent with the dollar amount at 
which the Prehearing Process fee is 
imposed (amounts in dispute of greater 
than $25,000). NASD Regulation plans 
to make this proposed rule change 

' See Securities Exchange Act Release No. 39451 
(December 15,1997, 62 FR 67104 (December 23, 
1997). 

effective, along with the rest of the 
process fee, on January 2,1998. 

2. Statutory Basis 

NASD Regulation believes that the 
proposed rule change is consistent with 
the provisions of Section 15A(b)(5) of 
the Act 2 in that the proposed rule 
change provides for the equitable 
allocation of reasonable charges among 
members and other persons using the 
Association’s arbitration facility and 
requires member firm users to absorb a 
reasonable share of the costs of 
operating the arbitration progreim. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Association does not believe the 
proposed rule change will impose any 
burden on competition. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The proposed rule change has become 
effective upon filing pursuant to Section 
19(b)(3)(A) of the Act ^ and 
subparagraph (e) of Rule 19b-4 
thereunder,^ in that the proposal 
constitutes an amendment to a fee 
which the NASD imposes on its 
members. At any time within 60 days of 
the filing of such proposed rule change, 
the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
argrunents concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, N.W., 
Washington, D.C. 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
commxmications relating to the 

* 15 U.S.C 780-3. 
315 U.S.C. 78s(b)(3)(A). 
♦ 17 CFR 240.19b-4(e). 

proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the NASD. All 
submissions should refer to File No. 
SR-NASD-97-96 and should be 
submitted by January 29,1998. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 
Secretary. 
(FR Doc. 98-421 Filed 1-7-98; 8:45 am) 

BILUNQ CODE SOIO-OI-M 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34-39511; File No. SR-NYSE- 
96-26] 

Self-Regulatory Organizations; Order 
Approving Proposed Rule Change and 
Notice of Filing and Order Granting 
Accelerated Approval to Amendment 
Nos. 2 and 3 to the Proposed Rule 
Change by the New York Stock 
Exchange, Inc., Relating to NYSE 
Rules 342, “Offices—Approval, 
Supervision and Controi,” 440, “Books 
and Records,” and 472, 
“Communications with the Public” 

December 31,1997. 

I. Introduction 

On September 12,1996, the New York 
Stock E^^ange, Inc. (“NYSE” or 
“Exchange”) filed with the Securities 
and Exchange Commission (“SEC” or 
“Commission”) pursuant to Section 
19(b)(1) of the Securities Exchange Act 
of 1934 (“Act”),' and Rule 19b—4 
thereunder,^ a proposed rule change to 
allow broker-dealers to establish 
reasonable procedures for reviewing 
registered representatives’ 
commrmications with the public 
relating to their business. On November 
7,1996, the NYSE filed Amendment No. 
1 to the proposal.3 The proposed rule 

' 15 U.S.C. § 78s(b)(l). 
* 17 CFR 240.19b-4. 
3 See Letter from James E. Buck, Senior Vice 

President and Secretary, NYSE, to Katherine A. 
England, Assistant Director, Division of Market 
Regulation (“Division”). Commission, dated 
November 6,1996 (“Amendment No. 1"). 
Amendment No. 1 makes technical revisions to 
clarify the proposed changes to NYSE Rules 440, 
“Books and Records,” and 472, “Communications 
with the Public.” Specifically, Amendment No. 1 
modifies NYSE Rule 440 to indicate that members 

Continued 
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change and Amendment No. 1 were 
published for comment in the Federal 
Register on November 19,1996.* The 
Commission received three comment 
letters regarding the proposal.® 

On November 3,1997, the NYSE filed 
Amendment No. 2 to the proposal.® On 
November 26,1997, the NYSE filed 
Amendment No. 3 to the proposal.^ This 
order approves the proposed rule 
change and Amendment No. 1, and 
approves Amendment Nos. 2 and 3 to 
the proposal on an accelerated basis. 
The Commission also is approving a 
substantially identical proposal by the 
National Association of Securities 
Dealers, Inc. (“NASD”).® 

n. Description of the Proposal 

According to the NYSE, new 
technology and means of 

must preserve books and records as required under 
SEC Rule 17a-3 and comply with the recordkeeping 
format, medium and retention period specified in 
SEC Rule 17a-4. In addition. Amendment No. 1 
revises paragraph NYSE Rule 472(c) to clarify that 
records retained must be readily available to the 
Exchange, upon request. Under NYSE Rule 472(c). 
the names of the persons who prepared and who 
reviewed and approved the material must be 
ascertainable from the retained records. 

* See Securities Exchange Act Release No. 37941 
(November 13.1996), 61 FR 58919. 

* See Letter firom Kenneth S. Spirer, Chairman, 
Technology Regulatory Subcommittee of the 
Securities Industry Association’s (“SLA”) 
Technology Issues Committee, to Jonathan G. Katz, 
Secretary. Commission, dated December 9,1996 
(“SIA Letter"); Letter firom Paul Saltzman, Senior 
Vice President and General Counsel, PSA The Bond 
Market Trade Association, to Jonathan G. Katz, 
Secretary. Commission, dated December 10,1996 
(“PSA Letter”); and Letter horn Kenneth S. Spirer, 
First Vice President and Assistant General Cfounsel, 
Merrill Lynch, to Jonathan G. Katz, Secretary, 
Commission, dated December 9,1996 (“Merrill 
Lynch Letter”). 

” See Letter frcen James E. Buck, Senior Vice 
President and Secretary, NYSE, to Katherine A. 
England. Assistant Dir^or, Division, Commission, 
dated October 31,1997 (“Amendment No. 2”). Prior 
to filing Amendment No. 2, the NYSE had plaimed 
to rescind Interpretation 342(a)(b)/04 of the NYSE 
Interpretation Handbook, theretw eliminating the 
Exchiuige’s requirement that broker-dealers review 
all incoming correspondence. Amendment No. 2 
rescinds Interpretation 342(a)(b)/04 and replaces it 
with Interpretation 342.16/04, which will require 
broker-dealers to continue to review all incoming 
non-electronic conununications addressed to 
registered representatives. Incmning non-electronic 
communications directed to associated persons 
other than registered representatives, and any 
incoming communications received in electronic 
format (e.g., e-mail), will be subject to supervisory 
procedures established by the broker-dealer. 

^ See Letter from James E. Buck, Senior Vice 
President and Secretary, NYSE, to Katherine 
England, Assistant Dir^or, Division, Commission, 
dated November 25,1997 (“Amendment No. 3”). 
Amendment No. 3 contains the final version of an 
information memorandum (the “Information 
Memo”) to members which describes the new rules 
for supervision of public communications and 
provides guidance concerning implementation of 
the new rules. 

*See Securities Act Release No. 39510 (December 
31,1997) (order approving File No. SR-NASD-97- 
24). 

communication (e.g., e-mail and the 
Internet) have impacted the way that 
NYSE member organizations and their 
associated persons conduct business 
and communicate with customers and 
other members of the public. The 
Exchange states that it worked with a 
committee comprised of representatives 
from NYSE member organizations to 
study questions relating to the 
supervision and review of these new 
means of communication and, as a 
result of its review, developed the 
proposed amendments to I^SE Rules 
342, “Offices—Approval, Supervision, 
and Control,” 440, “Books and 
Records,” and 472, “Communications 
with the Public.” 

Currently, NYSE Rule 342.16 
“Supervision of registered 
representatives,” requires supervisors to 
review all written and electronic 
correspondence of registered 
representatives prior to use. The NYSE 
proposes to amend Exchange Rule 
342.16 to replace the current pre-use 
review requirement with a rule that will 
allow broker-dealers to establish 
reasonable procedures for review of 
registered representatives’ 
communications with the public 
relating to their business. Under the 
propo^, a broker-dealer may continue 
to require pre-use review of all public 
communications,® alternatively, any 
broker-dealer that chooses to implement 
other reasonable procedures for 
reviewing registered representatives’ 
public communications must, among 
other things: (1) Develop written 
supervisory policies and procedures; (2) 
design policies and proc^ures to 
reasonably supervise each registered 
representative; and (3) maintain 
evidence that its supervisory policies 
and procedures have been implemented 
and make that evidence available to the 
NYSE upon request. 

A broxer-dealer’s policies and 
procediures for reviewing the public 
commimications of registered 
representatives also must satisfy the 
requirements of new NYSE Rule 342.17, 
“Review of communications with the 
public.” NYSE Rule 342.17, which will 
apply to the public communications of 
all associated persons, requires broker- 
dealers to develop written policies and 
procedures for review of public 
commimications that are appropriate for 
the broker-dealer’s business, size, 
structure, and customers. Under NYSE 

*In this regard, the NYSE notes that, given the 
complexity and cost of establishing adequate 
systems for effectively reviewing electronic 
communications, member firms may decide to 
continue to require pre-use review of all 
communications. See Information Memo, supra 
note 7, at 2. 

Rule 342.17, a broker-dealerthat does 
not require pre-use review of public 
communications must: (1) Regularly 
educate and train employees in the 
firm’s current policies and procedures 
governing review of communications; 
(2) document how and when employees 
were educated and trained; and (3) 
monitor and test to ensure 
implementation and compliance with 
the firm’s policies and procedures. 

The NYSE has developed an 
Information Memo i® that provides 
additional guidance and requirements 
for supervisory procedures adopted 
pursuant to NYSE Rule 342. In addition 
to noting that broker-dealers must 
develop appropriate supervisory 
procedures, the Information Memo 
requires that broker-dealers, among 
other things: (1) specify, in writing, the 
firm’s policies and procedures for 
reviewing each type of communication; 
(2) identify how supervisory reviews 
will be conducted and documented; (3) 
identify the types of commimication 
that will be pre- or post-reviewed and 
the organizational position(s) 
responsible for conducting reviews of 
different types of communication; (4) 
specify the minimiun fi^quency of 
reviews for each type of 
communication; and (5) periodically re¬ 
evaluate the effectiveness of the firm’s 
procedures for reviewing public 
commimications and consider any 
necessary revisions. 

In addition, the Information Memo 
requires broker-dealers to: (1) Specify 
procedures for reviewing registered 
representatives’ recommendations to 
customers; (2) require supervisory 
review of a percentage of each registered 
representative’s public communications, 
including recommendations to 
customers; and (3) consider the 
complaint and overall disciplinary 
history (if any) of a registered 
representative or other employee in 
establishing supervisory procedures. 
The Information Memo also states that 
a broker-dealer’s supervisory policies 
and procedures must ensure that all 
customer complaints, whether received 
via e-mail or in written form, are 
reported to the NYSE in compliance 
with NYSE Rule 351(d),^' and that a 
broker-dealer must prohibit registered 
representatives’ and other employees’ 
use of electronic communications to the 
public unless such communications are 

See Amendment No. 3, supra note 7. 
" Among other things, NYSE Rule 351(d) requires 

members and member organizations to report to the 
NYSE statistical information regarding customer 
complaints relating to mattws specified by the 
NYSE. 
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subject to supervisory and review 
procedures by the firm. 

The NYSE notes that the standards for 
communications provided in NYSE 
Rule 472 continue to apply to all 
communications regardless of the 
transmission medium used or the 
policies and procedures for review and 
supervision that a broker-dealer adopts 
pursuant to NYSE rule 342.*^ 

The NYSE proposes to amend its 
requirements for review of incoming 
correspondence by rescinding and 
replacing current Interpretation 
342(a)(b)/04 in the NYSE Interpretation 
Handbook, which requires members to 
review all incoming correspondence of 
all associated persons, with 
Interpretation 342.16/04.^3 
Interpretation 342.16/04 will require 
broker-dealers to review all incoming 
non-electronic communications directed 
to registered representatives. Incoming 
non-electronic communications directed 
to associated persons other than 
registered representatives and incoming 
electronic communications (e.g., e-mailj 
will be subject to the supervisory 
policies and procedures established by 
the broker-dealer pursuant to NYSE 
Rule 342. 

The Exchange proposes to amend 
NYSE rule 472(a) to clarify the types of 
communications that will continue to 
require pre-use approval. NYSE Rule 
472(a) currently requires prior approval 
of any commimication which is 
generally distributed or made available 
by a member to customers or the public. 
NYSE Rule 472(a), as amended, will 
require prior approval of each 
advertisement, market letter, sales 
literature, or other similar 
communication which is generally 
distributed or made available to 
customers or the public. In addition, the 
NYSE proposes to amend NYSE Rule 
472(b) to clarify that research reports 
must be approved in advance by a 
supervispry analyst. The NYSE proposes 
to amend NYSE Rule 472(c) to provide 
that the names of persons who prepared 
and who reviewed and approved 
communications with the public must 
be readily ascertainable from the 
retained records. 

Finally, the NYSE proposes to amend 
NYSE Rule 440 to indicate that 
members must preserve books and 

’^Amount other things, NYSE Rule 472 prohibits 
broker-dealers from using any communications 
with contains (i) any untrue statement or omission 
of a material fact or is otherwise false or misleading; 
(ii) promises of sp)ecific results, exaggerated or 
unwarranted claims; (iii) opinions for which there 
is no reasonable basis; or (iv] projections or 
forecasts of future events which are not clearly 
labeled as forecasts. 

See Amendment No. 2, supra note 6. 

records as required imder SEC Rule 
17a-3 and comply with the 
recordkeeping format, medium and 
retention period specified in SEC Rule 
17a-4.i-‘ 

m. Comments 

The Commission received three 
comment letters.regarding the 
proposal.^® All three commenters 
supported the proposal. Specifically, the 
SLA believes that the proposal will 
provide broker-dealers with needed 
flexibility in developing procedures for 
review of correspondence. In addition, 
the SLA notes that the proposal will not 
diminish the general supervisory 
responsibilities of firms. Instead, “(tjhe 
burden will now be on firms to develop 
supervisory approaches that they can 
demonstrate are reasonable.” 3® 

Similarly, PSA believes that the 
NYSE’s proposal constitutes a flexible 
and functional approach to regulation 
that will allow member firms to 
integrate electronic communications 
into their securities activities. PSA 
believes that procedures tailored by 
individual firms to meet their needs are 
preferable to a imiform set of detailed 
requirements that may be inappropriate 
for many firms or that may quickly 
become obsolete. 

Merrill Lynch also praises the flexible 
approach proposed by the NYSE and 
believes that the proposal removes a 
significant impediment to the use of 
electronic communications by 
eliminating the pre-use review 
requirement for correspondence.^® 

IV. Discussion 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular, the 
requirements of Section 6(b)(5),*® in that 
it is designed to prevent fraudulent and 
manipulative acts and practices and to 
protect investors and the public interest. 
As noted above,^NYSE Rule 342.16, as 
amended, will allow broker-dealers to 
establish reasonable procedures for 
review of registered representatives’ 
commimications with the public 
relating to their business. New NYSE 
Rule 342.17 will require broker-dealers 
to develop written policies and 
procedures for the review of all 
associated persons’ public 

See Amendment No. 1, supra note 3. 
** See note 5, supra. 
’®See SIA Letter, supra note 5, at 2. 

See PSA Letter, supra note 5, at 2. 
^‘See Merrill Lynch Letter, supra note 5, at 2. 
>915 U.S.C. § 78f(b)(5). 

commimications that are appropriate for 
the broker-dealer’s business, size, 
structure, and customers. The 
Commission believes that the proposed 
rules will provide broker-dealers with 
some flexibility in adopting and 
implementing supervisory procedures 
for reviewing associated persons’ public 
communications while establishing 
minimum requirements, guidelines, and 
standards governing the supervisory 
procedures a broker-dealer may adopt. 
The Commission believes that these 
standards and guidelines will help to 
ensure that broker-dealers continue to 
provide appropriate supervision of the 
public communications of their 
associated persons. 

The Commission agrees with the 
analysis of the SLA that the proposal 
does not diminish the general 
supervisory responsibilities of broker- 
dealers.3® in this regard, the 
Commission emphasizes, as it has stated 
previously, that broker-dealers must 
monitor the trading and sales activities 
of their associated persons and establish 
effective compliance and supervisory 
procedures to prevent and detect 
possible violations of firm policies and 
procedures, rules of the self-regulatory 
organizations, and federal and state 
securities laws.^* The Commission 
believes that review of registered 
representatives’ and other associated 
persons’ public communications is an 
important component of a broker- 
dealer’s duty to supervise its employees, 
and that broker-dealers have substantial 
supervisory obligations arising from the 
public communications of their 
associated persons. In addition, as the 
NYSE states in its proposal, the 
standards for communications set forth 
in NYSE Rule 472 continues to apply to 
all public communications, regardless of 
the medium of transmission or the 
supervisory policies and procedures a 
firm adopts.32 

The Commission believes that the 
minimum standards and requirements 
specified in NYSE Rules 342.16 and 
342.17 and in the Information Memo 
will help to ensure that broker-dealers 
continue to provide appropriate 
supervision of the public 
communications of their registered 
representatives and other associated 
persons. In this regard, the Commission 
notes that NYSE Rule 342.16 states that 
a broker-dealer’s supervisory policies 

90 See SIA LeUer, supra note 5, at 2. 
9> See NASD, NYSE, North American Securities 

Administrators Association, Inc., and Office of 
Compliance Inspections and Examinations, 
Commission, Joint Hegulatory Sales Practice Sweep 
(1996) (“Joint Sweep Report”) at 1. 

99 See note 12. supra, and note 24, infra, for 
discussions of the requirements of NYSE Rule 472. 
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and procedures must be designed to 
reasonably supervise each registered 
representative. Under NYSE Rule 
342.17, a broker-dealer that chooses not 
to require pre-use review of public 
communications must educate 
employees about the firm’s current 
communications policies and 
procedures, document the employees’ 
education and training, and ensure that 
the firm’s policies are implemented and 
adhered to. 

In addition, the NYSE Information 
Memo requires broker-dealers to: (1) 
Specify, in writing, the firm’s policies 
and procedures for reviewing different 
types of commimications; (2) identify 
how supervisory reviews will be 
conducted and documented; (3) identify 
what types of communications will be 
pre-reviewed or post-reviewed; (4) 
identify the organizational position(s) 
responsible for conducting reviews of 
the different types of commimications; 
(5) specify the minimum frequency of 
reviews for different types of 
communications; (6) monitor the 
implementation of and compliance with 
the firm’s procedures for reviewing 
public communications; and (7) 
periodically re-evaluate the 
effectiveness of the firm’s procedures for 
reviewing public communications and 
consider any necessary revisions. 

The Commission believes that these 
requirements will provide guidance to 
broker-dealers in developing policies for 
supervising public communications and 
to associated persons in complying with 
the firm’s policies. The requirements 
should help to ensure that broker- 
dealers carefully consider the 
supervisory procedures appropriate for 
different types of communications, 
closely monitor compliance with their 
firm’s policies, and periodically re¬ 
evaluate their firm’s policies and 
procedures. The Commission expects 
broker-dealers to monitor the 
effectiveness of their supervisory 
policies and procedures and to 
promptly make any necessary revisions. 

The Information Memo also requires 
broker-dealers to: (1) Specify procedures 
for reviewing registered representatives’ 
recommendations to customers; (2) 
require supervisory review of some of 
each registered representative’s public 
communications, including his or her 
recommendations to customers; (3) 
consider the complaint and overall 
disciplinary history, if any, of registered 
representatives and other employees in 
developing procedures for supervising 
their communications with the public; 
(4) provide that all customer 
complaints, whether received via e-mail 
or in written form from the customer, 
are reported to the NYSE in compliance 

with NYSE Rule 351(d); and (5) prohibit 
employees’ use of electronic 
communications to the public unless 
the communications are subject to 
supervisory and review procedures 
developed by the firm. 

The Commission believes that these 
standards will help to ensure that 
broker-dealers adopt effective and 
appropriate supervisory procedures. For 
example, reviewing at least some of a 
registered representative’s 
recommendations and providing for 
the reporting of customer complaints in 
compliance with NYSE Rule 351(d) may 
help firms to identify potential sales 
practice problems. Similarly, 
considering a registered representative’s 
complaint and overall disciplinary 
history will help to ensure that broker- 
dealers implement supervisory 
procedures appropriate for each 
representative. In this regard, the 
Commission would expect a broker- 
dealer to consider providing heightened 
supervision for a registered 
representative with a history or pattern 
of customer complaints, disciplinary 
actions or arbitrations.^^ Moreover, the 
Commission notes that the requirements 
specified in NYSE Rule 342 and in the 
Information Memo are minimum 
requirements; the Commission expects 
each broker-dealer to implement any 
additional procedures the broker-dealer 
believes are necessary to provide 
appropriate supervision of all of its 
associated persons. 

The Commission believes that several 
requirements specific to electronic 
communications will further help to 
ensure that firms adopt appropriate 
supervisory procedures. Ln this regard, 
the Commission notes that the 
Information Memo provides that a firm’s 
policies and procedures must prohibit 

With regard to recommendations, the 
Commission notes that NYSE Rule 472.40, 
“Specific Standards for Communications,” requires, 
among other things, that a recommendation have a 
basis which can substantiated as reasonable and 
that members make certain disclosures when 
making recommendations. Regardless of the 
supervisory procedures a broker-dealer adopts, the 
broker-dealer must continue to ensure compliance 
with NYSE Rule 472.40. 

*•* Similarly, the Joint Sweep Report stated that 
"iflirms that hire registered persons that have a 
history or pattern of customer complaints, 
disciplinary actions, or arbitrations are responsible 
for imposing close supervision over these persons. 
‘Normal’ supervision is simply not enough; firms 
must crafi special supervisory procedures tailored 
to the individual representatives.” See Joint Sweep 
Report, supra note 21, at iv. See also NASD Notice 
to Members 97-19 (firm that hires a registered 
representative with a recent history of customer 
complaints, Rnal disciplinary actions involving 
sales practice abuse or other customer harm, or 
adverse arbitration decisions should determine if it 
is necessary to develop and implement special 
supervisory procedures tailored to the individual 
registered representative). 

registered representatives’ and other 
employees’ use of electronic 
communications to the public unless 
those communications are subject to 
supervisory and review procedures 
developed by the firm. The NYSE 
Information Memo also states that the 
Exchange expects members to prohibit 
communications with the public from 
employees’ home computers or through 
thi^ party computer systems unless the 
firm is capable of monitoring the 
communications. 

The Commission believes that the 
provisions for review of incoming 
correspondence also are designed to 
protect investors. In this regain, the 
Commission notes that the NYSE 
amended its proposal to adopt 
Interpretation 342.16/04 in the NYSE 
Interpretation Handbook, which will 
continue to require review of all 
incoming non-electronic 
correspondence directed to registered 
representatives.25 The Commission 
believes that this requirement may 
provide a broker-dealer with early 
notice of sales practice problems and 
help to ensure proper handling of 
customer funds. Incoming non¬ 
electronic correspondence directed to 
associated persons other than registered 
representatives, and all incoming 
communications in electronic format, 
will be subject to the policies and 
procedures^the firm establishes 
pursuant to NYSE Rules 342.16 and 
342.17. 

The NYSE represents that it will 
review members’ procedures and 
systems periodically to ensure that they 
are reasonable in view of the firm’s 
structure, the nature and size of its 
business, and its customer base.^o The 
Commission expects the NYSE to 
monitor closely the policies and 
procedures firms adopt pursuant to the 
proposal to ensure that ^ey satisfy the 
requirements of the NYSE Rules 342.16 
and 342.17. In addition, the 
Commission expects the NYSE to 
review NYSE Rule 342.16 and 342.17 as 
it gains experience with the rules and to 
consider any necessary revisions, 
including additional minimum 
requirements for broker-dealers’ 
communications policies. 

The Commission believes that the 
NYSE’s proposed amendments to NYSE 
Rule 472 are reasonable and consistent 
with the Act. Specifically, the 
Commission believes that it is 
reasonable for the NYSE to amend 
NYSE Rule 472(a) to require prior 
approval of each advertisement, meu-ket 

** See Amendment No. 2, supra note 6. 
2«See NYSE Information Memorandum, supra 

note 7, at 5. 
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letter, sales literature, or other similar 
commvinication (rather than any 
commimication) which is generally 
distributed or made available to 
customers or the public in order to make 
NYSE Rule 472(a) consistent with NYSE 
Rule 342, as amended. In addition, the 
Commission believes that the NYSE’s 
proposal to amend NYSE Rule 472(b) to 
provide that research reports must be 
approved in advance by a supervisory 
analyst will clarify NYSE Rule 472(b) 
and ensure that broker-dealers review 
research reports in accordance with 
NYSE Rule 472(b). The Commission 
believes that amendment NYSE Rule 
472(c) to provide that the names of 
persons who prepared and who 
reviewed and approved 
commxmications with the public must 
be readily ascertainable from the 
retained records, and that the retained 
records must be readily available to the 
NYSE, will clarify the NYSE’s rule and 
facilitate examination of broker-dealers. 

Finally, the Commission believes that 
it is reasonable for the NYSE to amend 
NYSE Rule 440 to indicate that 
members must preserve books and 
records as required under SEC Rule 
17a-3 and comply with the 
recordkeeping format, medium and 
retention period specified in SEC Rule 
17a—4 27 in order to clarify the 
recordkeeping requirements applicable 
to broker-dealers. 

The Commission finds good cause for 
approving Amendment Nos. 2 and 3 
prior to the thirtieth day after the date 
of publication of notice of filing thereof 
in the Federal Register. Amendment 
No. 2 is designed to protect investors by 
requiring broker-dealers to continue to 
review all non-electronic incoming 
communications directed to registered 
representatives. Amendment No. 3 
strengthens the NYSE’s proposal by 
incorporating the Information Memo 
into the Exchange’s proposal. As 
discussed more fully above, the 
Information Memo provides additional 
requirements and guidelines for broker- 
dealers’ supervisory policies. 
Accordingly, the Commission believes 
that granting accelerated approval of 
Amendment Nos. 2 and 3 is appropriate 
and consistent with Sections 6(b)(5) and 
19(b)(2) of the Act.28 

V. Date of Effectiveness of the Proposed 
Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 

*7 See Amendment No. 1, supra note 3. 
2*15 U.S.C. §S78f(b)(5) and 78s(b)(2). 

90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reason for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(a) by order approve such proposed 
rule change, or 

(b) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

VI. Solicitation of Comments 

Interested persons are invited to 
submit written date, views and 
arguments concerning Amendment Nos. 
2 and 3. Persons making written 
submissions should file six copies 
thereof with the Secretary, Securities 
and Exchange Commission, 450 Fifth 
Street, N.W., Washington, D.C. 20549. 
Copies of the submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission emd any person, other than 
those that may be withheld firom the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Section, 450 Fifth Street, N.W., 
Washington, D.C. Copies of such filing 
will also be available for inspection and 
copying at the principal office of the 
NYSE. All submissions should refer to 
the file number SR-NYSE-96-26 and 
should be submitted by January 29, 
1998. 

VII. Conclusion 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,29 that the 
proposed rule change (SR-NYSE-96- 
26), as amended, is approved. 

For the Commission, oy the Division of 
Market Regulation, pursuant to delegated 
authority.^® 
Jonathan G. Katz, 

Secretary. 
(FR Doc. 98-422 Filed 1-7-98; 8:45 am) ; 
BJLUNQ CODE 8010-01-M 

OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

Trade Policy Staff Committee (TPSC); 
Request for Comments Concerning 
Compliance With Teiecommunications 
Trade Agreements 

agency: Office of the United States 
Trade Representative. 

2815U.S.C. S78s(b)(2). 
2»17 CFR 200.30-3(a)(t2). 

ACTION: Notice of Request for Public 
Comments. 

summary: Pursuant to Section 1377 of 
the Omnibus Trade and 
Competitiveness Act of 1988, (19 U.S.C. 
§ 3107), the Office of the United States 
Trade Representative (USTR) seeks 
comments on the operation and 
effectiveness of telecommimications 
trade agreements with Japan, Canada, 
Mexico, Korea, and Taiwan and on 
implementation of the World Trade 
Organization (WTO) Basic 
Telecommimications Agreement (the 
Fourth Protocol to the WTO General 
Agreement on Trade in Services). 
Section 1377 requires USTR to conduct 
an annual review of 
telecommunications trade agreements 
and to determine whether any country 
is not in compliance with the terms of 
such agreements or otherwise denies 
“mutually advantageous market 
opportunities’’ to U.S. 
telecommunications products and 
services. The USTR will conclude the 
review on March 31,1997. 
DATES: Submissions must be received on 
or before February 6,1997 with respect 
to telecommunications trade agreements 
with Japan, Canada, Mexico, Korea, and 
Taiwan, and on or before February 16, 
1997 with respect to the WTO Basic 
Telecommunications Agreement. 
ADDRESSES: Comments must be 
submitted to the Executive Secretary, 
Trade Policy Staff Committee, Office of 
the United States Trade Representative, 
600 17th Street, N.W., Washington, D.C. 
20508. 
FOR FURTHER INFORMATION CONTACT: 

Jonathan McHale (202-395-5656), 
Office of Industry or Joanna McIntosh 
(202-395-7203), Office of the General 
Counsel, Office of the U.S. Trade 
Representative, 600 17th Street, NW, 
Washington, D.C. 20508. 
SUPPLEMENTARY INFORMATION: Section 
1377 of the Omnibus Trade and 
Competitiveness Act of 1988, (19 U.S.C. 
§ 3107), requires USTR to review 
annually the operation and effectiveness 
of all trade agreements regarding 
telecommimications products and 
services that are in force with respect to 
the United States. The purpose of the 
review is to determine whether any act, 
policy or practice of a country that has . 
entered into a telecommunications trade 
agreement is not in compliance with the 
terms of such agreement, or otherwise 
denies to U.S. firms, within the context 
of the terms of such agreements, 
mutually advantageous market 
opportunities. 

Specifically, for the current review, 
USTR seeks information on whether: 



1140 Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Notices 

(1) Japan, Canada, Mexico, Korea, and 
Taiwan have failed to comply with their 
commitments under bilateral 
agreements or the North American Free 
Trade Agreement (NAFTA); 

(2) Any WTO member countries that 
have accepted the WTO Basic 
Telecommunications Agreement have 
failed to take steps to ensure compliance 
with commitments that vdll take effect 
when this agreement enters into force; 

(3) Any of these countries otherwise 
have denied, within the context of the 
terms of these agreements, mutually 
advantageous market opportunities to 
U.S. firms; and 

(4) Levels of trade conform with the 
levels that would be expected based on 
these agreements. 

In addition, the USTR seeks relevant 
information on the underlying 
competitiveness of U.S. providers of 
telecommunications products and 
services. 

Japan—^Bilateral Procurement 
Agreement 

The United States has two 
telecommimications procurement 
agreements with the Government of 
Japan. The first, the Nippon Telegraph 
and Telephone (NTT) agreement, is 
designed to ensure that the majority 
government-owned, dominant 
telecommimications provider in Japan 
employs open, non-discriminatory and 
transparent procedures in procuring 
telecommunications products. On 
September 30,1997 this agreement was 
extended and improved. NTT agreed to 
improve its procvuoment procedures by 
providing greater transparency, 
additional procurement data, better 
access to technical information, and a 
stronger commitment to international 
standards. 

The second procurement agreement is 
the 1994 U.S.-Japan Public Sector 
Procurement Agreement on 
Telecommunications Products and 
Services. Under this agreement, Japan 
introduced procedures addressing; 
enhanced participation by foreign 
suppliers in pre-solicitation 
development and specification-drafting 
for large-scale telecommunications 
procurements; transparent and non- 
discriminatory award criteria that 
include greatest overall value for 
procurement decisions; decreased sole 
sourcing; and the establishment of an 
effective bid protest mechanism. Based 
on provisions of the Public Sector 
Procurement agreement, Japan agreed in 
March 1997 to issue a new tender for a 
major telecommimications system being 
procured by the National Police Agency. 
This procurement, which has not yet 
been awarded, is being monitored 

closely to ensure that it is transparent 
and non-discriminatory. 

The USTR seeks information 
regarding any difficulties that U.S. 
telecommimications product and 
service providers are encountering 
selling in Japan under the terms of these 
two telecommunications procurement 
agreements. Specifically, we seek 
evidence of practices such as: favoring 
traditional suppliers despite 
competitive foreign alternatives; failing 
to provide adequate access to necessary 
technical information; using non¬ 
transparent criteria to evaluate 
proposals and bids and award 
procurements; and relying on 
proprietary standards where 
international standards exist. 

Japan—Additional 
Telecommunications Trade Agreements 

The United States has a number of 
additional telecommunications trade 
agreements with Japan, including 
commitments made under the Market 
Opening Sector Specific (MOSS) 
process fi-om 1985 to 1988, and a series 
of agreements on: international value- 
added network services (IVANS) (1990- 
91); open government procurement of 
all satellites, except for government 
research and development (R&D) 
satellites (1990); network channel 
terminating equipment (NOTE) (1990); 
and cellular and third-party radio 
systems (1989). 

The USTR seeks information 
regarding any difficulties that U.S. 
telecommunications product and 
service providers are encountering 
selling in Japan based on non- 
compliance with these agreements. 

Canada and Mexico 

Several chapters of the NAFTA 
include market liberalization 
commitments that benefit trade in the 
telecommunications sector: Chapter 
11—investment; Chapter 12—services; 
and Chapter 13—telecommunication. 
Chapter 13 includes commitments 
relating to access to and use of public 
telecommunications networks, 
conditions for providing enhanced 
services, equipment approval processes 
and associated telecommunications 
standards issues, and general 
competitive safeguards. The NAFTA 
also requires tariff reductions for 
telecommunications equipment. 

The USTR’s March 31,1996 review 
found Mexico to be in non-compliance 
regarding its obligation to accept test 
data for product safety of 
telecommunications products. On April 
18,1997, the U.S. and Mexico 
concluded an agreement to permit U.S. 
laboratories to establish relationships 

with counterpart Mexican laboratories 
for the purpose of testing 
telecommunications products to 
Mexican product safety requirements. 
From January 1,1998, broader 
conformity assessment obligations 
under the NAFTA will come into effect 
and U.S. laboratories and certification 
bodies will be eligible to apply for 
accreditation to test (and in some cases 
certify) telecommunications equipment 
to Mexican standards—for product 
safety, terminal attachment, and other ' 
mandatory and voluntary standards. 

The USTR seeks information 
regarding any difficulties that U.S. 
telecommunications product and 
service providers are encountering 
selling in Canada or Mexico based on 
noncompliance with the NAFTA, and, 
in particular, any difficulties with 
Mexico relating to testing and 
certification of telecommunications 
products and accreditation of test labs 
and certification bodies. 

Korea 

The United States has agreements 
with Korea to address barriers to U.S. 
telecommunications product and 
services providers in the areas of 
protection of intellectual property rights 
(IPR), type approval of 
telecommunications equipment, 
transparent standard-setting processes 
and non-discriminatory access to the 
government-owned Korea 
Telecommunications’s procurement of 
telecommunications products. 

On August 11,1997, the USTR 
revoked Korea’s identification as a 
priority foreign country under Section 
1374 of the Omnibus Trade and 
Competitiveness Act of 1998, which had 
been in place since July 1996. USTR 
concluded that Korea had taken 
adequate steps to address market access 
barriers, which included Korean 
Government interference with 
procurement by private 
telecommunications service providers, 
lack of liberalization of foreign 
investment in telecommunications 
service providers, discriminatory and 
non-transparent licensing and 
regulation of telecommunications 
service providers, ineffective 
competition policies for 

■ telecommunications service providers, 
high tariffs on telecommunications and 
information technology products, and 
discriminatory customs procedures for 
such products. 

The USTR seeks information 
regarding any difficulties that U.S. 
telecommunications product and 
service providers are encountering 
selling in Korea based on 
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noncbmpliance with these 
commitments. 

Taiwan 

In July 1996, the American Institute in 
Taiwan, on behalf of the Office of the 
United States Trade Representative, 
concluded an agreement with the 
Taiwan authorities on the licensing and 
provision of wireless services through 
the establishment of a competitive, 
transparent and fair wireless market in 
Taiwan. 

Specifically, the Directorate General 
of Telecommunication (DGT) and the 
Taipei Economic and Cultural 
Representative Office confirmed that 
the telecommunication regulatory 
function and telecommunications 
service provider function have been 
entirely separated: DGT would initiate 
procedures to remove the profit cap and 
draft a new formula for tariff schedules; 
interconnection agreements between 
wireless operators and Chimghwa 
Telecommimications Co. (CUT) would 
be cost-based, transparent, unbundled 
and non-discriminatory and that the 
terms of such agreements publicly 
available; DGT would not permit cross¬ 
subsidization between CUT’S fixed-line 
and wireless operations; DGT would 
relax the debt/equity ratio for wireless 
bidders and not restrict a bidder from 
obtaining all three regional licenses, 
subject to the policy diat an island-wide 
licensee is not eligible for a regional 
license; and DGT would remove 
unauthorized spectrum users. DGT also 
agreed to review foreign ownership 
limitations. 

The USTR seeks information 
regarding any difficulties the U.S. 
telecommunications service providers 
are encountering to provide wireless 
services in Taiwan l»sed on 
noncompliance with these 
commitments. 

WTO Basic Telecommunications 
Agreement 

On February 15,1997, seventy 
parties—69 territorial entities and the 
EU—committed to opening up their 
markets for basic telecommunications 
services by concluding the WTO Basic 
Telecommvmications Agreement. So far, 
55 WTO member countries which are 
parties to the agreement have accepted 
the agreement and the remaining fifteen 
have given their assurances that they 
intend to complete their acceptances of 
the agreement as soon as possible. 

The agreement encompasses 
commitments in three main areas: 
market access, investment, and pro- 
competitive regulatory principles. For 
countries making full commitments, 
market access commitments open the 

local, long-distemce and international 
service markets through any means of 
network technology, either on a 
facilities basis or through resale of 
existing network capacity. Investment 
cdmmitments ensure that companies 
can acquire, establish or hold a 
significant stake in telecommimications 
companies. The pro-competitive 
regulatory principles, incorporated in 
WTO Members’ schedules, commit 
members to establish a regulatory body 
independent of any carrier; to guarantee 
that former monopolies will provide 
interconnection to their networks at 
non-discriminatory, cost-oriented 
prices; to maintain measures to prevent 
anti-Competitive practices such as cross¬ 
subsidization; and to mandate 
transparency of government regulations 
and licensing. Some members have 
staged implementation of these 
commitments over several years. 
Summaries of each member’s 
commitments are available on the WTO 
web site, at www.wto.org. 

The Basic Telecom Agreement was to 
enter into force on January 1,1998. 
However, since fifteen signatories to the 
agreement have not yet offered their 
final acceptances, WTO members will 
meet in January to decide on the date of 
entry into force of this agreement. 

The USTR seeks information on 
whether any parties to this agreement 
have not made the necessary legislative 
or regulatory changes to satisfy the 
commitments that will come into effect 
in 1998 under the agreement, or are 
permitting practices in their markets 
inconsistent with these commitments. 

Public Comment: Requirements for 
Submissions 

Comments must be in English and 
provided in 15 copies to: Gloria Blue, 
Executive Secretary, Trade Policy Staff 
Committee, Office of the U.S. Trade 
Representative, 600 17th Street, NW., 
Washington, D.C. 20508. Comments, 
except for business confidential 
information, will be available for public 
inspection by appointment in the USTR 
Reading Room, Room 101, Monday 
through Friday, 10:00 a.m. to 12:00 
noon and 1:00 p.m. to 4:00 p.m. For an 
appointment, call Brenda Webb at 202- 
395-6186. 

Business confidential information 
will be subject to the requirements of 15 
CFR 2003.6. Any business confidential 
information must be clearly marked as 
such on the cover letter or page and 
each succeeding page, and must be 
accompanied by a non-confidential 
summary thereof. The nonconfidential 

siunmary will be placed in the file that 
is open to public inspection. 
Gordana Earp, 

Acting Assistant United States Trade 
Representative for Industry. 
[FR Doc. 98-206 Filed 1-7-98; 8:45 am] 
BILUNQ CODE 319<M>1-M 

DEPARTMENT OF TRANSPORTATION 

Coast Guard 

[CGD 97-024] 

National Preparedness for Response 
Exercise Program (PREP) 

agency: Coast Guard, DOT. 
action: Request for comments on PREP 
triennial exercise schedule for 1998, 
1999, and 2000. 

SUMMARY: Coast Guard, the 
Environmental Protection Agency 
(EPA), the Research and Special 
Programs Administration (RSPA) and 
the Minerals Management Service 
(MMS), in concert with the states, the 
oil industry and concerned citizens, 
developed the Preparedness for 
Response Exercise Program (PREP). This 
notice announces the PREP triennial 
cycle, 1998-2000, requests comments 
from the public, and requests industry 
participants to volunteer for scheduled 
PREP area exercises. 
DATES: Comments are due at Coast 
Guard Headquarters no later than March 
1,1998. 
ADDRESSES: You may mail comments to: 
Ms. Karen Sahatjian, US Coast Guard, 
Office of Response, (G-MOR-2), 2100 
2nd Street SW, Washington, DC 20593. 
FOR FURTHER INFORMATION CONTACT: 
For general information regarding the 
PREP program and the schedule, contact 
Ms. Karen Sahatjian, Marine Safety and 
Environmental I^tection Directorate, 
Office of Response, (G-MOR-2), (202) 
267-2850. 
SUPPLEMENTARY INFORMATION: The 
following information describes how to 
obtain copies of documents available to 
the public. The PREP Area exercise 
schedule and exercise design manual 
are available on the internet at http:// 
www.dot.gov/dotinfo/uscg/hq/g-m/ 
gmhome.htm (see oil response). To 
obtain a hard copy of the exercise 
design manual, contact Ms. Melanie 
Barter at the Research and Special 
Programs Administration, Office of 
Pipeline Safety, at (202)366—4560. The 
1994 PREP Guidelines and Training 
Elements are available at no cost by 
writing or faxing the TASC Dept 
Warehouse, 3341 Q 75th Avenue, 
handover, MD 20785, fax: 301-386- 
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5394. The stock numbers of each 
manual are: PREP Guidelines—^USCG- 
X0191; the Training Reference—USCG- 
X0188. Please indicate the quantity 
when ordering. Quantities are limited to 
10 per order. 

On August 6-7,1997, the USCG, EPA, 
MMS, and OPS conducted a public 
workshop to review the PREP, The 
siunmary of the public workshop was 

. mailed to all the participants, The 
summary is available on the internet at 
http://www/dot.gov/dotinfo/uscg/hq/g- 
m/gmhome/htm. Although numerous 
issues were discussed, the workshop 
participants suggested the federal 
agencies not revise the PREP 
(Adelines, August 1994. The workshop 
participants did agree that the 
guidelines should be reviewed in 12-18 
months during another public 
woikshop. 

Background Information 

The Coast Guard, EPA, RSPA and 
MMS developed the National 
Preparedness for Response Exercise 
Program (PREP) to provide guidelines 
for compliance with the Oil Pollution 

Act of 1990 (OPA 90) pollution response 
exercise requirements (33 U,S,C. 
1321(j)), OPA 90 requires periodic 
unannounced drills. See 33 U.S.C. 
1321(j)(7). However, the working group 
(comprised of Coast Guard, EPA, RSPA, 
MMS. state representatives, and 
industry representatives) determined 
that the PREP Guidelines should also 
include annoimced drills. See 33 CFR 
1055(a)(5) and 155.1060(c), and 40 CPR 
112. The guiding principles for PREP 
distinguish between internal and 
external exercises. Internal exercises are 
conducted within the plan holder's 
organization. External exercises extend 
beyond the plan holder’s organization to 
involve other members of the response 
commimity. External exercises are 
separated into two categories: (1) Area 
exercises, and (2) Government-initiated 
unannounced exercises. These exercises 
are designed to evaluate the entire 
response mechanism in a given area to 
ensure adequate pollution response 
preparedness. 

Since 1994, the USCG, EPA, MMS, 
and OPS have published a triennial 
schedule of Area exercises. In short, the 

Area exercises involve the entire 
response commimity (Federal, State, 
local, and industry participants) and 
therefore, require more extensive 
planning than other oil spill response 
exercises. The PREP Guidelines describe 
all of these exercises in more detail. 
This notice annoxmces the next triennial 
schedule of Area Exercises. Some 
exercises are scheduled with industry 
participants, but where participants 
have not been listed, the USCG and DPA 
request volunteers. 

If a company wants to volimteer for 
an Area exercise, a company 
representative may call either the Coast 
Guard or EPA On-Scene Coordinator 
(OSC) where the exercise is scheduled. 
Alternatively, if a company is interested 
in participating.in an exercise where 
Coast Guard is the OSC, a representative 
may call Ms. Karen Sahatjian and she 
can facilitate scheduling ^e volimteer. 
Although either method will provide 
the same result, contact at the local 
level, with the OSC, is preferred. 

The following is Ae revised PREP 
schedule for calendar years 1998,1999, 
and 2000. 

Prep Schedule Government-Led Area Exercises 

Date/Qtr' Participant 

Guam Area (MSO Guam OSC) . CG . 
San Diego, CA Area (MSO San Diego OSC). CG . 
Morgan City Area (MSO Morgan City OSC). CG w/MMS 
EPA Region VII Area (EPA OSC). EPA. 
Long Island Sound Area (COTP Long Island Sound) . CG .. 
Savannah Area (MSO Savannah) ... CG .. 

2/10-12 Shell 
4/14-16 J&S 

6/3-5 
8/18-20 
9/23-24 

12/15-17 

LA/LB North Area, (MSO LA/LB OSC) . CG w/OPS. 2/8-12 
Boston Area (MSO Boston OSC) . CG . 4/5-9 
Providence Area (MSO Providerice OSC). CG . 6/7-11 
EPA Region VI (EPA OSC) . EPA. 8/2-6 
Buffalo, NY Area (MSO Buffalo OSC) . CG . 9/20-24 
Virginia Coastal Area (MSO Hampton Rds OSC) . CG . 12/6-10 

North Coast Area (MSO San Francisco OSC) .. CG . 2/7-11 
Florida Panhandle Area (MSO Mobile OSC). CG . 4/10-14 
HoustorVGalveston Area (MSO Houston OSC). CG . 6/12-16 
EPA Region IX (EPA OSC) . EPA. 8/14-18 
Western Lake Erie Area (MSO Toledo OSC). CG . 9/18-22 
NE North Carolina Area (MSO Hampton Roads OSC) .. CG . 12/8-11 

Prep Schedule—Industry-Led Exercises 

New York, NY Area (COTP NY OSC). 
Southern Coastal NC Area (MSO Wilmington OSC). .. 
San Francisco Bay & Delta Region Area (MSO San Francisco OSC) 
CleveiarKJ, OH Area (MSO Cleveland OSC) .. 
EPA Region V Area (EPA OSC). 
Saulte Ste. Marie, Mi Area (COTP Saulte Ste. Marie OSC). 
South Texas Coeistal Zone Area (MSO Corpus Christi OSC). 
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Prep Schedule—Industry-Led Exercises—Continued 

Maryland Coastal Area (COTP Baltimore CSC). 
SW Louisiana/SE Texas Area (MSO Port Arthur OSC). 
Puget Sound Area (MSO Puget Sound). 
EPA Region I Area (EPA OSC) . 
LA/LB South Area (MSO LA/LB OSC). 
Chicago Area (MSO Chicago OSC) .I f(mtr) 

Alabama/Mississippi Area (MSO Mobile OSC)...,. p. 
South Florida Area (MSO Miami OSC). p. 
Portland, OR Area (MSO Portland O^) . v. 
EPA Region VIII (EPA OSC) . f(nonmtr). 
Hawaii/Samoa Area (MSO Honolulu OSC) . v. 
Central Coast Area (MSO San Francisco OSC) . v. 
Eastern Wisconsin Area (MSO Milwaukee Area) . f(mtr). 
EPA Region Oceania Area (EPA OSC). f(nonmtr). 
Maine & New Hampshire Area (MSO Portland OSC) .. v. 
EPA Region II Area (EPA Caribbean OSC) . f(nonmtr) 
Prince William Sound Area (MSO Valdez OSC) . I.. 
Western Alaska Area (MSO Anchorage OSC).. v.. 
Tampa, FL Area (MSO Tampa OSC). v. 

Caribbean Area (MSO San Juan OSC). 
EPA Region III Area (EPA OSC).... f(nonmtr) . 
Duluth-Superior Area (MSO Duluth OSC) .. f. 
Jacksonville Area (MSO Jacksonville OSC) . 
EPA Region IX Oceania (EPA OSC). 
New Orleans Area (MSO New Orleans OSC). 
Commonwealth of N. Mariannas Islands Area (MSO Guam OSC) . 
EPA Alaska Area (EPA OSC). 
EPA Region IV Area (EPA OSC). 
Detroit Area (MSO Detroit OSC). 
EPA Region IX Area (EPA OSC). 
Southeast Alaska Area (MSO Juneau OSC). 
Philadelphia Area (MSO Philadelphia OSC). f(mtr) . 
Charleston Area (MSO Charleston OSC) . f(mtr) . 
EPA Region 11 (EPA OSC)... f(nonmtr) .. 

’ Quarters: 1 (Jan-March); 2 (ApriKJune); 3 (July-Sept); 4 (Oct-Dec). 
2 Industry: v-vessel; f(mtr)-marine transportation-relat^ facility: f(nonmtr)-nonmarine transportation-related facility; p-pipeline. 

Dated: December 23,1997. 
Joseph J. Angelo, 
Acting Assistant Commandant for Marine 
Safety and Environmental Protection. 
(FR Doc. 98-451 Filed 1-7-98; 8:45 am] 
BILUNQ CODE 4910-14-M 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

[Summary Notice No. PE-97-65] 

Petitions for Exemption: Summary of 
Petitions Received and Dispositions of 
Petitions Issued 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of petitions for 
exemption receiv^ and of dispositions 
of prior petitions. 

SUMMARY: Pursuant to FAA’s rulemaking 
provisions governing the application. 

processing, and disposition of petitions 
for exemption (14 CFR Part 11), this 
notice contains a siunmary of certain 
petitions seeking relief from specified 
requirements of the Federal Aviation 
Regulations (14 CFR Chapter I), 
dispositions of certain petitions 
previously received, and corrections. 
The purpose of this notice is to improve 
the public’s awareness of, and 
participation in, this aspect of FAA’s 
regulatory activities. Neither publication 
of this Notice nor the inclusion or 
omission of information in the summary 
is intended to affect the legal status of 
any petition of its final disposition. 

DATES: Comments or petitions received 
must identify the petition docket 
number involved and must be received 
on or before January 28,1998. 

ADDRESSES: Send comments on any 
petition in triplicate to: Federal 
Aviation Administration, Office of the 
Chief Counsel, Attn: Rule Docket (AGC- 

200), Petition Docket No. 
_, 800 Independence 
Avenue, SW., Washington, D.C. 20591. 

Comments may also be sent 
electronically to the following internet 
address: 9-NPRM-CMNTS@faa.dot.gov. 

The petition, any comments received, 
and a copy of any final disposition are 
filed in the assigned regulatory docket 
and are available for examination in the 
Rules Docket (AGC-200), Room 915G, 
FAA Headquarters Building (FOB lOA), 
800 Independence Avenue, SW., 
Washington, D.C. 20591; telephone 
(202)267-3132. 
FOR FURTHER INFORMATION CONTACT: 

Heather Thorson (202) 267-7470 or 
Angela Anderson (202) 267-9681 Office 
of Rulemaking (ARM-1), Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, E)C 20591. 

This notice is published pursuant to 
paragraphs (c), (e), and (g) of § 11.27 of 
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Part 11 of the Federal Aviation 
Regulations (14 CFR Part 11). 

Issued in Washington, D.C., on January 2, 
1998. 
Donald P. Byrne, 
Assistant Chief Counsel for Regulations. 

Petitions for Exemption 

Docket No.: 29042. 
Petitioner: Schwartz Engineering 

Company. 
Regulations Affected: 25.807(d)(7). 
Description of Petition: Schwartz 

Engineering Company requested an 
exemption from the requirements of 
25.807(d)(7) of the FAR to permit a 
privately owned, executive configured 
757-24QER, S/N 28463, N-757MA, 
carrying 41 passengers and a crew of 6 
to have more than 60 feet between exit 
doors. On December 18,1997, a 
Temporary Grant of Exemption (No. 
6710) was issued to Schwartz 
Engineering frt>m these requirements. 
Comments are invited on making this a 
permanent grant. 

Docket No.: 29098. 
Petitioner: American Eagle Airlines. 
Regulations Affected: 25.562(c)(5). 
Description of Petition: American 

Eagle Airlines requests a temporary 
partial exemption from the requirements 
of 14 CFR § 25.562(c)(5) for the Head 
Injury Criteria (HIC) with respect to the 
frnnt row seats and the emergency row 
exit seats on Embraer EMB-145, a 
regional jet. 

Dispositions of Petitions 

Docket No.: 28946. 
Petitioner: Construcciones 

Aeronauticas, S.A. 
Sections of the FAR Affected: 14 CFR 

2S.571(e)(l), Amendment 25-72. 
Description of Relief Sought/ 

Disposition: To permit certification of 
the CASA C-295 airplane using Vc at 
sea level, or .85 Vc at 8,000 ft., 
whichever is greater. 

Grant, December 12.1997, Exemption 
No. 6708. 

Docket No.: 25559. 
Petitioner: Aerospace Industries 

Association of America, Inc. 
Sections of the FAR Affected: 14 CFR 

21.182(a) and 45.11(a). 
Description of Relief Sought/ 

Disposition: To permit aircraft 
manufacturers to manufacture aircraft 
for the use in ojierations conducted 
under 14 CFR part 121 or part 127 or for 
commuter air carrier operations (as 
defined in 14 CFR part 135 or Special 
Federal Aviation Regulation 38-2) and 
for the export without installing an 
identification plate during the 
production phase of the exterior of those 
aircraft. 

Grant, December 23, 1997, Exemption 
No. 4913E. 

Docket No.: 21780. 
Petitioner: Civil Air Patrol, Inc. 
Sections of the FAR Affected: 14 CFR 

61.118. 
Description of Relief Sought/ 

Disposition: To permit members of Civil 
Air Patrol (CAP) who are private pilots 
to continue to receive reimbursement 
for fuel, oil, and maintenance costs that 
are directly related to the performance 
of official CAP missions. 

Denial. December 12.1997, 
Exemption No. 6711. 

Docket No.: 29103. 
Petitioner: ERA Helicopter, Inc. 
Sections of the FAR Affected: 14 CFR 

135.152(a). 
Description of Relief Sought/ 

Disposition: To permit ERA to operate 
three Sikorsky Model S-61N (S-^1) 
helicopters, registration N561EH, Serial 
Number 61471, Serial Number 61808, 
and Serial Number 61257, currently 
owned by ERA, without those ^ 
helicopters being equipped with an 
approved digital flight data recorder. 

Grant, December 23. 1997, Exemption 
No. 6712. 

Docket No.: 28905. 
Petitioner: Petroleum Helicopters, Inc. 
Sections of the FAR Affected: 14 CFR 

135.152(a). 
Description of Relief Sought/ 

Disposition: To permit Petroleum 
Helicopters, Inc. (PHI), to place two Bell 
214ST helicopters (Registration Nos. 
N59805 and N59806, Serial Nos. 28141 
and 28140 respectively) and one Bell 
412SP helicopter (Registration No. 
N142PH, Serial No. 33150) on PHI’s 
Operations Specifications and to operate 
those aircraft in nonscheduled part 135 
operations until August 18, 2001, 
without a digital flight data recorder 
installed in each of those aircraft. 

Grant. December 24,1997, Exemption 
No. 6713. 

Docket No.: 28855. 
Petitioner: Offshore Logistics, Inc. 
Sections of the FAR Affected: 14 CFR 

135.152(a). 
Description of Relief Sought/ 

Disposition: To permit Offshore to 
operate certain multiengine, turbine- 
powered rotorcraft with seating 
configurations of 10 to 19 seats, 
excluding any required crewmember 
seat, that were brought onto the U.S. 
register after, or were registered outside 
the U.S. and added to Offshore’s 
Operations Specifications after August 
18,1997, without an approved digital 
flight data recorder. 

Grant, December 29, 1997, Exemption 
No. 6714. 

Docket No.: 28289. 

Petitioner: Carver Aero, Inc. 
Sections of the FAR Affected: 14 CFR 

135.143(c)(2). 
Description of Relief Sought/ 

Disposition: To permit Carver to operate 
its Piper Aztec (Registration No. 
N561CA, Serial No. 27-7754005) and its 
Beechcraft Queen Air (Registration No. 
N566CA, Serial No. LJ-184) without a 
TSO-C112 (Mode S) transponder 
installed. 

Grant, December 29,1997, Exemption 
No. 6229A. 

(FR Doc. 98-453 Filed 1-7-98; 8:45 am] 
BILUNG CODE 4910-13-M 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

RTCA Speciai Committee 192; National 
Airspace Review Planning and 
Analysis 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92—463, 5 U.S.C. Appendix 2), notice 
is hereby given for the Special 
Committee 192 meeting to be held 
January 21-22,1998, starting at 9:00 
a.m. The meeting will be held at the 
FAA Western-Pacific Regional 
Headquarters, 1500 Aviation Boulevard, 
Hawthorne, CA 90261. The FAA contact 
is Ms. Yvette Evans, at (310) 725-6608 
(phone). 

The agenda will be as follows: January 
21: (1) Plenary Session (9:00-10:00 
a.m.): (a) Chairman’s Introductory 
Remarks; (b) Approval of Proposed 
Meeting Agenda; (c) Review and 
Approval of Summary of the Previous 
Meeting; (2) Report from Design and 
Infrastructure Work Group; (3) Report 
from Modeling emd Measurement Work 
Group; (4) Identify Work Group Actions. 
January 22: (5) Plenary Session (9:00- 
9:30 a.m.): Summarize Work Group 
Actions; (6) Split Out into Work Groups; 
(7) Plenary Session (1:00-5:00 p.m.): (a) 
Work Group Summation; (b) Develop 
and Recommend Interim Product; (c) 
Other Business; (d) Set Agenda for Next 
Meeting; (e) Data and Place of Next 
Meeting. 

Attendance is open to the interested 
public but limited to space availability. 
With the approval of the chairman, 
members of the public may present oral 
statements at the meeting. Persons 
wishing to present statements or obtain 
information should contact the RTCA 
Secretariat, 1140 Connecticut Avenue, 
N.W., Suite 1020, Washington, DC 
20036; (202) 833-9339 (phone); (202) 
833-9434 (fax); or http://www.rtca.org 
(web site). Members of the public may 
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present a written statement to the ? 
committee at any time. . 

Issued in Washington, DC, on December 
31,1997. 
Janice L. Peters, 

Designated Official. 
IFR Doc. 9S-452 Filed 1-7-98; 8:45 am] 
MUINQ CODE 4t10-13-M 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Notice of Intent to Rule on Application 
to Impose and Use the Revenue From 
a Passenger Facility Charge (PFC) at 
Corpus Christ! International Airport, 
Corpus Christi, Texas 

agency: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of intent to rule on 
application. 

SUMMARY: The FAA proposes to rule and 
invites public comment on the 
application to impose and use the 
revenue from a PFC at Corpus Christi 
International Airport under the 
provisions of the Aviation Safety and 
Capacity Expansion Act of 1990 (Title 
IX of the Omnibus Budget 
Reconciliation Act of 1990) (Pub. L. 
101-508) and Part 158 of the Federal 
Aviation Regulations (14 CFR part 158). 
DATES: Comments must be received on 
or before February 9,1998. 
ADDRESSES: Comments on this 
application may be mailed or delivered 
in triplicate copies to the FAA at the 
following address; Mr. Ben Guttery, 
Federal Aviation Administration, 
Southwest Region, Airports Division, 
Planning and Programming Branch, 
ASW-610D. Fort Worth, Texas 76193- 
0610. 

In addition, one copy of any 
comments submitted to the FAA must 
be mailed or delivered to Ms. Bonnie 
Allin, Director of Aviation, at the 
following address: Ms. Bonnie Allin, 
Director of Aviation, City of Corpus 
Christi, 1000 International Drive, 
Corpus Christi, Texas 78406-1801. 

Air carriers and foreign air carriers 
may submit copies of the written 
comments previously provided to the 
Airport under Section 158.23 of part 
158. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Ben Guttery, Federal Aviation 
Administration, Southwest Region, 
Airports Division, Planning and 
Programming Branch, ASW-610D, Fort 
Worth, Texas 76193-0610, (817) 222- 
5614. 

The application may be reviewed in 
person at this same location. 

SUPPLEMENTARY information: The FAA 
proposes to rule and invites public 
comment on the application to impose 
and use the revenue from a PFC at 
Corpus Christi International Airport 
under the provisions of the Aviation 
Safety and Capacity Expansion Act of 
1990 (Title IX of the Omnibus Budget 
Reconciliation Act of 1990) (Pub. L. 
101-508) and part 158 of the Federal 
Aviation Regulations (14 CFR part 158). 

On December 15,1997, the FAA 
determined that the application to 
compose and use the revenue from a 
PFC submitted by the Airport was 
substantially complete within the 
requirements of Section 158.25 of part 
158. The FAA will approve or 
disapprove the application, in whole or 
in part, no later than April 18,1998. 

The following is a brief overview of 
the application. 

Level of the proposed PFC: $3.00. 
Proposed charge effective date: April 

1,1998. 
Proposed charge expiration date: 

March 1, 2017. 
Total estimated PFC revenue: 

$33,887,996.00. 
PFC application number: 98-02-C- 

00-CRP. 
Brief description of proposed projects: 

Projects to Impose and Use PFCS 

1. Lighting Control (EMCS) 
2. ADA Compliance/Safety 

Enhancement 
3. Canopy Expansion and Enhancement 
4. Structiural Repair to Terminal 

Building 
5. Land Acquisition Environmental - 

Assessment 
6. Airport Planning Studies 
7. Runway 17-35 Rehabilitation 
8. Runway 13-31 Repairs/Drainage 
9. Landside Roadway System 

Reconstruction 
10. Rimway 13-31 Extension 

Environmental Assessment 
11. Airfield Drainage Improvements 
12. Airfield Equipment Storage Facility 
13. Airfield Lighting Monitoring and 

Control System 
14. Aircraft Rescue Firefighting (ARFF) 

Improvements 
15. Commercial Apron Rehabilitation 
16. Commercial Apron Expansion 
17. Access Control System Replacement 
18. Taxiway G Lighting and Paving and 

West GA Apron 
19. Taxiway F Extension 
20. Aircraft Rescue Vehicle 
21. Vacuum Sweeper 
22. Passenger Lift Device 
23. PFC Program Formulation Costs 
24. Environmental Assessment 

(Stormwater) 
Proposed class or classes of air 

carriers to be exempted from collecting 
PFC’s: 

FAR part 135 air charter operators 
who operate aircraft with a seating - 
capacity of less than 10 passengers. 

Any person may inspect the 
application in person at the FAA office 
listed above under FOR FURTHER 

INFORMATION CONTACT and at the FAA 
regional Airports office located at: 
Federal Aviation Administration, 
Southwest Region, Airports Division, 
Planning and Programming Branch, 
ASW-610D, 2601 Meacham Blvd., Fort 
Worth, Texas 76137-4298. 

In addition, any person may, upon 
request, inspect the application, notice 
and other documents germane to the 
application in person at Corpus Christi 
International Airport. 

Issued in Fort Worth, Texas on December 
16,1997. 
Naomi L. Saunders, 
Manager, Airports Division. 
(FR Doc. 98-454 Filed 1-7-98; 8:45 am] 
BIUJNQ CODE 4t10-1S-M 

UNITED STATES INFORMATION 
AGENCY 

Foreign Language and Area Studiee— 
U.S. Students and Scholars; Request 
for Proposals 

action: Notice; request for proposals. 

summary: The Office of Academic 
Programs of the United States 
Information Agency’s Bureau of 
Educational and Cultural Affairs 
annoimces an open competition for an 
assistance award. Public and private 
non-profit organizations meeting the 
provisions described in IRS regulation 
26 CFR 1.501(c) may apply to develop 
and administer programs in cooperation 
with USIA that will assist U.S. citizens 
who are graduate students and 
postdoctoral scholars and who have a 
new or established interest in North 
African, Middle Eastern and South 
Asian studies. Activities permitted 
under this program include foreign 
language training, foreign area studies 
and foreign area research for periods 
ranging from two to twenty-four months 
abroad. 

Overall grant-making authority for 
this program is contained in the Mutual 
Educational and Cultural Exchange Act 
of 1961, Pub. L. 87-256, as amended, 
also known as the Fulbright-Hays Act. 
The purpose of the Act is “to enable the 
Government of the United States to 
increase mutual understanding between 
the people of the United States and the 
people of other countries * * *; to 
strengthen the ties which unite us with 
other nations by demonstrating the 
educational and cultiural interests, 
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developments, and achievements of the 
people of the United States and other 
nations * * * and thus to assist in the 
development of friendly, sympathetic 
and peaceful relations between the 
United States and the other countries of 
the world.” 

The funding authority for the program 
cited above is provided through the 
Near and Middle East Research and 
Training Act (Pub. L. 102-138, Section 
228 as amended by Pub. L. 103-236, 
Section 233). 

Programs emd projects must conform 
with Agency requirements and 
guidelines outlined in the Solicitation 
Package. USIA projects and programs 
are subject to the availability of funds. 

For tne purpose of this program, the 
geographic area refers to the region 
consisting of countries and peoples 
covered by the Bureau of Near Eastern 
and South Asian Affairs of the U.S. 
Department of State as of October, 1991, 
and Turkey. 

Current eligible locales for overseas 
research are: Mauritania, Morocco, 
Timisia, Egypt, Israel, the West Bank 
and Gaza, Jordan, Syria, Turkey, Saudi 
Arabia, Kuwait, United Arab Emirates, 
Bahrain. Oman, Oatar, Yemen. Pakistan, 
India, Sri Lanka. Bangladesh and Nepal. 

Individual NMERTA grantees are 
required to provide proof of insurance 
to the grant-making organizations before 
fellowship funds can be released. Health 
and accident, MEDEVAC and 
repatriation insurance is strongly 
recommended. 

Announcement Title and Number 

All communications with USLA 
concerning this announcement should 
refer to the annual NMERTA open 
competition. The announcement 
number E/AEN-98-01. Please refer to 
title and number in all correspondence 
or telephone calls to USIA. 

Deadline for Proposals 

All copies must be received at the 
U.S. Information Agency by 5 p.m. 
Washington, D.C. time on Friday, March 
6,1998. Faxed documents will not be 

• accepted, nor will documents 
postmarked March 6,1998 but received 
at a later date. It is the responsibility of 
each applicant to ensure that proposals 
are received by the above deadline. 
Grants should begin no earlier than 
September 1,1998 and no later than 
September 30,1998 and end no later 
than 24 months thereafter. 
FOR FURTHER INFORMATION CONTACT: 

Patricia Spann or John Sedlins in the 
Academic Exchange Program Division, 
North Africa, Middle East and South 
Asia branch, E/AEN, Room 212, U.S. 
Information Agency, 301 4th Street, 

S.W., Washington, D.C. 20547, 
telephone number (202) 619-5368, fax 
number (202) 205-2466, Internet 
address PSPANN@USIA.GOV or 
JSEDLINS@USIA.GOV to i^uest a 
SoUcitation Package containing more 
detailed award criteria, required 
application forms, and standard 
guidelines for preparing proposals, 
including specific criteria for 
pr^aration of the proposal budget. 

To Download a Solicitation Package 
Via Internet. The entire Solicitation 
Package may be downloaded from 
USIA’s website at http://www.usia.gov/ 
education/rfps/. Please read all 
information before beginning to 
download. 

To Receive a Solicitation Package Via 
Fax on Demand. The entire Solicitation 
Package may be received via the 
Bureau’s “Grants Information Fax on 
Demand System”, which is accessed by 
calling 202/401-7616. Please request a 
“Table of Contents” of available 
documents when first entering the 
system. This will provide order 
niunbers for items pertaining to this 
request for proposals. 

Please specify USIA Program 
Assistant Patricia Spann on all inquiries 
and correspondences. Interested 
applicants should read the complete 
Federal Register anhouncement before 
sending inquiries or submitting 
proposals. Once the RFP deadline has 
passed. Agency staff may not discuss 
this competition in any way with 
applicants until the Bureau proposal 
review process has been completed. 

Submissions. Applicants must follow 
all instructions given in the Solicitation 
Package. The original and 7 copies of 
the application should be sent to: U.S. 
Information Agency, Ref.: E/AEN-98- 
01—Annual NMERTA Open 
Competition, Office of Grants 
Management, E/XE, Room 326, 301 4th 
Street. S.W., Washington, D.C, 20547. 

Applicants must also submit the 
“Executive Summary” and “Proposal 
Narrative” sections of the proposal on a 
3.5” diskette, formatted for DOS. This 
material must be provided in ASCII text 
(DOS) format with a maximum line 
length of 65 characters. USIA will 
transmit these files electronically to 
USIS posts overseas for their review, 
with the goal of reducing the time it 
takes to get posts’ comments for the 
Agency’s grants review process. 

Diversity, Freedom and Democracy 
Guidelines. Pursuant to the Bureau’s 
authorizing legislation, programs must 
maintain a non-political character and 
should be balanced and representative 
of the diversity of American political, 
social, and cultural life. “Diversity” 
should be interpreted in the broadest 

sense and encompass differences 
including, but not limited to ethnicity, 
race, gender, religion, geographic 
location, socio-economic status, and 
physical challenges. Applicants are 
strongly encouraged to adhere to the 
advancement of this principle both in 
program administration and in program 
content. Please refer to the review 
criteria under the “Support for 
Diversity” section for specific 
suggestions on incorporating diversity 
into the total proposal. Public Law 104- 
319 provides that “in carrying out 
programs of educational and cultural 
exchange in countries whose people do 
not fully enjoy freedom and 
democracy”, USIA “shall take 
appropriate steps to provide 
opportunities for participation in such 
programs to human rights and 
democracy leaders of such coimtries.” 
Proposals should account for 
advancement of this goal in their 
program contents, to the full extent 
deemed feasible. 

SUPPLEMENTARY INFORMATION: 

Overview 

Pursuant to the Agency’s authorizing 
legislation (the Fulbright-Hays Act, 
Public Law 87-256), programs must 
maintain a non-political character and 
should be balanced and representative 
of the diversity of American political, 
social and cultural life. 

Support is offered in two categories. 
Organizations may address one or both 
categories, but must submit a separate 
proposal for each category. Special 
emphasis will be given to the social 
sciences and humanities. 

Category A; Pre-doctoral Students 

Organizations that are awarded 
funding shall solicit and receive 
applications from U.S.-citizen, graduate 
students nationwide who seek to 
conduct overseas study and research in 
the eligible locales listed above. Eligible 
fields of study and research shall be 
open to students of all disciplines with 
a new or established interest in topics 
requiring study or research in the 
geographic area(s). Eligibility shall be 
restricted to applicants who have a 
baccalaureate degree and who are 
already enrolled in graduate-level 
academic programs. 

Category B; Postdoctoral Scholars 

Organizations that are awarded 
funding shall solicit and receive 
applications from U.S.-citizen, 
postdoctoral scholeurs nationwide who 
seek to conduct overseas study and 
research in the eligible locales listed 
above. Eligible fields of study and 
research shall be open to scholars of all 
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disciplines with a new or established 
interest in topics requiring study or 
research in the geographic area(s). 
Eligibility shall be restricted to 
applicants who have a Ph.D. and who 
have college or university teaching 
experience. 

In preparing a proposal, organizations 
should address the subjects of program 
design and scheduling, as well as 
program administration. At a minimum, 
a successful proposal should clearly 
cover publicity, selection process, 
orientation for participants, and 
logistical and s^eduling measures. A 
basic plan for post-program follow-up 
and evaluation should also be included. 
In keeping with the Government 
Performance and Results Act of 1993, 
proposals should emphasize how 
grantee organizations will evaluate the 
effectiveness, economy and efficiency of 
their programs. Cost-sharing will be 
used in the review process as one 
measure. The proposal must be 
typewritten, double-spaced and may not 
exceed twenty (20) pages including 
budget attachments. 

The Office of Academic Exchanges 
strongly recommends that applicants 
consult with host country USIS posts 
prior to submitting proposals. 

Proposed budget: Awards will not 
exceed $200,000. Awards to eligible 
organizations with less than four years 
of experience in conducting 
international exchange programs will be 
limited to $60,000. 

Applicants must submit a 
comprehensive, line-item budget based 
on the specific guidance in the 
Solicitation Package for the entire 
program. There must be a summary 
budget as well as break-down reflecting 
both the administrative budget and the 
program budget. For better 
understanding or further clarification, 
applicants may provide separate sub¬ 
budgets for each program component, 
phase, location, or activity in order to 
facilitate USIA decisions on funding. 

Budget guidelines apply to proposals 
submitted in both Category A and B 
described above. 

Allowable costs for the program 
include the following: 

(1) round-trip international travel via 
an American flag carrier; 

(2) domestic travel; 
(3) maintenance and per diem; 
(4) academic program costs (e.g. book 

allowance); 
(5) orientation costs; 
(6) cultural enrichment costs (e.g. 

admissions, tickets, etc.); 
(7) U.S.-based administration costs 

(e.g. advertisement, recruitment and 
selection costs). 

Please refer to the Solicitation 
Package (the Proposal Submission 
Instructions or PSI) for complete budget 
guidelines and formatting instructions. 

Administrative costs are not to exceed 
20 percent of the requested budget. 

Competition for LJSIA funding 
support is keen. Cost-sharing at a 
minimum of 25 percent of the total 
project cost is strongly encouraged. 

Review Process 

USIA will acknowledge receipt of all 
proposals and will review them for 
technical eligibility. Proposals will be 
deemed ineligible if they do not fully 
adhere to the guidelines seated herein 
and in the Solicitation Parage. Eligible 
proposals will be forwarded to panels of 
USIA officers for advisory review. All 
eligible proposals will be reviewed by 
the USIA Office of Academic Programs, 
as well as by the USIA Office of North 
African, Near Eastern, and South Asian 
Affairs and the USIA post(s) overseas, 
where appropriate. Proposals may be 
reviewed by the Office of the General 
Coimsel,or by other Agency elements. 
Funding decisions are at the discretion 
of the USIA Associate Director for 
Educational and Cultmral Affairs. Final 
technical authority for assistance 
awards (grants or cooperative 
agreements) resides with the USIA 
grants officer. 

Review Criteria 

Technically eligible applications will 
be competitively reviewed according to 
the criteria stated below. These criteria 
are not rank ordered and all carry equal 
weight in the proposal evaluation: 

1. Quality of the program idea: 
Proposals should exhibit originality, 
substance, precision, and relevance to 
Agency mission. 

2. Program planning/Ability to 
achieve program objectives: Detailed 
agenda and relevant work plan should 
demonstrate substantive xmdertakings 
and logistical capacity. Agenda and plan 
should adhere to the program overview 
and guidelines described above. 
Objectives should be reasonable, 
feasible, and flexible. Proposals should 
clearly demonstrate how the institution 
will meet the program’s objectives and 
plan. 

3. Multiplier effective/impact: 
Proposed programs should strengthen 
mutual understanding, including 
maximum sharing of information and 
establishment of long-term institutional 
and individual linkages. 

4. Support of Diversity: Proposals 
should demonstrate substantive support 
of the Bureau’s policy on diversity. 
Achievable and relevant features should 
be cited in both program administration 

(selection of participants, program 
venue and program evaluation) and 
program content (orientation and wrap- 
up sessions, program meetings, resource 
materials and follow-on activities). 

5. Institutional Capacity/Reputation/ 
Ability: Proposed personnel and 
institutional resources should be 
adequate and appropriate to achieve the 
program or project’s goals. Proposals 
should demonstrate an institutional 
record of successful exchange programs, 
including responsible fiscal 
management and full compliance with 
all reporting requirements for past 
Agency grants as determined by USLA’s 
Office of Contracts. The Agency will 
consider the past performance of prior 
recipients and the demonstrated 
potential of new applicants. 

6. Follow-on Activities: Proposals 
should provide a plan for continued 
follow-on activity (without USIA 
support) which ensures that USIA- 
supported programs are not isolated 
events. 

7. Project Evaluation: Proposals 
should include a plan to evaluate the 
activity’s success, both as the activities 
unfold emd at the end of the program. A 
draft survey questionnaire or other 
technique plus description of a 
methodology to use to link outcomes to 
original project objectives is 
recommended. Successful applicants 
will be expected to submit intermediate 
reports after each project component is 
concluded or quarterly, whichever is 
less frequent. 

8. Cost-effectiveness/Cost-sharing: 
The overhead and administrative 
components of the proposal, including 
salaries and honoraria, should be kept 
as low as possible. All other items 
should be necessary and appropriate. 
Proposals should maximize cost-sharing 
through other private sector support as 
well as institutional direct funding 
contributions. 

9. Value to U.S.-Partner Country 
Relations: Proposed projects should 
receive positive assessments by USIA’s 
geographic area desk and overseas 
officers of program need, potential 
impact, and significance in partner 
coimtry(ies). 

Notice 

The terms and conditions published 
in this RFP are binding and may not be 
modified by any USIA representative. 
Explanatory information provided by 
the Agency that contradicts publish^ 
language will not be binding. Issuance 
of the RFP does not constitute an award 
commitment on the part of the 
Government. The Agency reserves the 
right to reduce, revise, or increase 
proposal budgets in accordance with the 
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needs of the program and the 
availability of funds. Organizations will 
be expect^ to cooperate with USIA in 
evaluating their programs under the 
principles of the Government 
Performance and Results Act of 1993, 
which requires federal agencies to 
measure and report on the results of 
their programs and activities. 

Notification 

Final awards cannot be made until 
funds have been appropriated by 
Congress, allocated and committed 
through internal USIA procedures. 
Awards made will be subject to periodic 
reporting and evaluation requirements. 

Dated: January 5,1998. 

Robert L. Earle, 

Deputy Associate Director for Educational 
and Cultural Affairs. 
(FR Doc. 98-473 Filed 1-7-98; 8:45 ami 

BILLINQ CODE B230-01-M 

UNITED STATES INSTITUTE OF 
PEACE 

Sunshine Act Meeting 

agency: United States Institute of Peace. 

OATE/TIME: Thursday, January 22,1998, 
9:00 a.m.-5;30 p.m. 

location: 1550 M. Street. NW., M Street 
Lobby Conference Room, Washington, 
DC 20005. 

STATUS: Open Session—^Portions may be 
closed pursuant to Subsection (c) of 
Seotion 552(b) of Title 5. United States 
Code, as provided in subsection 
1706(h)(3) of the United States Institute 
of Peace Act, Public Law 98-525. 

AGENDA: January 1998 Board Meeting; 
Approval of Minutes of the Eight-second 
Meeting (September 18,1997) of the 
Board of Direqjprs; Chairman’s Report; 
President’s Report; Committee Reports; 
Review of Unsolicited Grant 
Applications; Selection of 1999 Essay 
Contest Topic; Space Plans; Other 
General Issues. 

CONTACT: Dr. Sheryl Brown, Director, 
Office of Commimications, Telephone: 
(202) 457-1700. 

Dated: January 5,1998. 

Charles E. Nelson, '> 

Vice President for Management and Finance, 
United States Institute of Peace. 
[FR Doc. 98-528 Filed 1-6-98; 10:03 am] 
BILUNG CODE 6820-AR-M 

UTAH RECLAMATION MITIGATION 
AND CONSERVATION COMMISSION 

Notice of Availability of the Finding of 
No Significant Impact for the 
Reconstruction of the Kamas State 
Fish Hatchery 

agency: The Utah Reclamation 
Mitigation and Conservation 
Commission (Mitigation Commission). 

ACTION: Notice of Availability of the 
Finding of No Significant Impact 
(FONSI). 

SUMMARY: On December 30,1997, 
Michael C. Weland, Executive Director 
of the Utah Reclamation Mitigation and 
Conservation Commission signed the 
Finding of No Significant Impact 
(FONSI) which documents the decision 
to fund reconstruction of the Kamas 
State Fish Hatchery in Summit County, 
Utah. The hatchery will be 
reconstructed near the city of Kamas as 
a fish, wildlife and recreation featiu’e of 
the Bonneville Unit of the Central Utah 
Project. The Mitigation Commission and 
the Utah Division of Wildlife Resources 
documented the environmental effects 
of reconstructing the hatchery in an 
environmental assessment (EA). The 
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Draft EA was developed with public 
input and the Final EA refined based 
upon public comment. The Commission 
has found the EA adequate for its 
decision to fund the reconstruction of 
the Proposed Action and has issued its 
FONSI in accordance with the 
Commission’s NEPA Rule (43 CFR Part 
10010.20). 

The hatchery and associated features 
to be reconstructed are supported by the 
1994 Fish Hatchery Production Plan and 
its EA and FONSI (1995) and by the 
1997 Draft EA on the revised Fish 
Hatchery Production Plan, prepared in 
accordance with and in fulfillment of 
the Central Utah Project Completion Act 
of 1992 (Titles II through VI of Public 
Law 102-575). 

Funding the Utah Division of Wildlife 
Resources to reconstruct the Kamas 
State Fish Hatchery initiates meeting the 
sport fish recreation and native fish 
recovery and conservation needs 
identified in the Fish Hatchery 
Production Plan and does so in the least 
environmentally damaging manner. Of 
the alternatives analyzed under the EA, 
the Preferred Alternative, which this 
decision implements, enhances 
wetlands, reduces fish disease risks, 
increases educational opportunities, 
decreases effluent total suspended 

solids and increases employee and 
visitor safety. 

The Fish and Wildlife planning aid 
letter issued under the authority of the 
Fish and Wildlife Coordination Act (48 
Stat. 401; as amended, 16 U.S.C. 661 et 
seq.) stated that the Fish and Wildlife 
Service supported the Preferred 
Alternative as it “will increase fish 
production, while having little 
environmental impact..Informal 
consultation with the U.S. Fish and 
Wildlife Service indicated that no 
threatened or endangered species are 
knoAvn to inhabit the hatchery site. 
Although a small area of wetlands will 
be impacted by construction, 
incorporation of enhancement measures 
(including restoration of a water source 
to historic wetlands) compensates for 
these impacts. None of the 
environmental impacts of this action are 
considered significant or highly 
controversial. Certain structures qualify 
for listing in the National Register of 
Historic Places. These structures (e.g., 
residence, shed) lack structural integrity 
and no longer play a useful role in the 
hatchery operations. They will be 
demolished to allow for the improved 
facilities. State and historic preservation 
laws require consultation with historic 
preservation officials prior to 
demolition. This process has been 

initiated and qualifying structures have 
been documented with a series of 
photographs and/or schematic 
drawings. This.will ensure that the 
historic value of these structures is 
retained after construction. 

The action is related to other potential 
future actions, specifically the 
improvement or construction of other 
State, Federal or Tribal fish hatcheries. 
The future construction projects will 
require separate NEPA compliance. The 
programmatic perspective has been 
considered in a separate NEPA 
document addressing fish hatchery 
improvement throu^out the State. 
FOR FURTHER INFORMATION CONTACT: 

Copies of the FONSI, of the Final EA, 
or additional information on matters 
related to this Federal Register notice ~ 
can be obtained at the address and 
telephone number below: Ms. Maureen 
Wilson, Project Coordinator, Utah 
Reclamation Mitigation and 
Conservation Commission, 102 West 
500 South, Suite 315 Salt Lake City, UT 
84101 Telephone: (801) 524-3146. 

Dated: December 31,1997. 

Michael C. Weland, 

Executive Director, Utah Reclamation 
Mitigation and Conservation Commission. 
[FR Doc. 98-447 Filed 1-7-98; 8:45 am) 

BILUNQ CODE 4310-05-P 
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DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

29 CFR Parts 1910 and 1926 

[Docket No. H-049] 

RIN 1218-AA05 

Respiratory Protection 

AGENCY: Occupational Safety and Health 
Administration (OSHA), Department of 
Labor. 
ACTION: Final rule; Request for comment 
on paperwork requirements. 

SUMMARY: This final standard, which 
replaces the respiratory protection 
standards adopted by OSHA in 1971 (29 
CFR 1910.134 and 29 CFR 1926.103), 
applies to general industry, 
construction, shipyard, longshoring, and 
marine terminal workplaces. The 
standard requires employers to establish 
or maintain a respiratory protection 
program to protect their respirator- 
wearing employees. The standard 
contains requirements for program 
administration; worksite-specific 
procedures; respirator selection; 
employee training; fit testing; medical 
evaluation; respirator use; respirator 
cleaning, maintenance, and repair; and 
other provisions. The final standard also 
simplifies respirator requirements for 
employers by deleting respiratory 
provisions in other OSHA health 
standards that duplicate those in the 
final standard and revising other 
respirator-related provisions to make 
them consistent. In addition, the 
standard addresses the use of respirators 
in Immediately Dangerous to Life or 
Health (IDLH) atmospheres, including 
interior structural firefighting. During 
interior structural firefighting (an IDLH 
atmosphere by definition), self- 
contained breathing apparatus is 
required, and two firefighters must be 
on standby to provide assistance or 
perform rescue when two firefighters are 
inside the burning building. 

Based on the record in this 
rulemaking and the Agency’s own 
experience in enforcing its prior 
respiratory protection standards, OSHA 
has concluded that compliance with the 
final rule will assist employers in 
protecting the health of employees 
exposed in the course of their work to 
airborne contaminants, physical 
hazards, and biological agents, and that 
the standard is therefore necessary and 
appropriate. The final respiratory 
protection standard covers an estimated 
5 million respirator wearers working in 
an estimated 1.3 million workplaces in 

the covered sectors. OSHA’s benefits 
analysis predicts that the standard will 
prevent many deaths and illnesses 
among respirator-wearing employees 
every year by protecting them from 
exposure to acute and chronic health 
hazards. OSHA estimates that 
compliance with this standard will avert 
hundreds of deaths and thousands of 
illnesses annually. The annual costs of 
the standard are estimated to be $111 - 
million, or an average of $22 per 
covered employee per year. 

OATES: The final rule becomes effective 
April 8,1998. 

Compliance: Start-up dates for 
specific provisions are set forth in 
§ 1910.134(n) of the regulatory text. 
However, until the Department of Labor 
publishes in the Federal Register the 
control numbers assigned by the Office 
of Management and Budget (OMB), 
affected parties are not required to 
comply with the new or revised 
information collection requirements 
contained in the following paragraphs: 
§ 1910.134(c) written procedures for 
selecting respirators, medical 
evaluations, fit testing, use of 
respirators, maintaining respirators, 
training, and periodically evaluating the 
effectiveness of the program; (e)(3)-(6) 
medical questionnaire, examination, 
and information for the physician or 
other licensed health care professional 
(PLHCP); (f)(1) fit testing; (i)(4) tagging 
sorbent beds and filters; and (m)(l)-(2) 
and (4) recordkeeping. Publication of 
the control numbers notifies the public 
that the OMB has approved these 
information collection requirements 
imder the Paperwork Reduction Act of 
1995. Although affected parties will not 
have to comply with the revised 
standard’s information collection 
requirements until these have been 
approved by OMB, they must comply 
with those requirements of 29 CFR 
1910.134 (OSHA’s existing respirator 
protection standard) that have already 
been approved by the OMB under the 
Paperwork Reduction Act. Approved 
requirements include the written 
program, emergency-use respirator 
certification records, and emergency-use 
respirator compartment marking. 

Comments: Interested parties may 
submit comments on the information 
collection requirements for this 
standard until March 9,1998. 

ADDRESSES: In compliance with 28 
U.S.C. 2112(a), the Agency designates 
the Associate Solicitor for Occupational 
Safety and Health, Office of the 
SoUcitor, Room S-^004, U.S. 
Department of Labor, 200 Constitution 
Avenue, N.W., Washington, D.C. 20210, 

as the recipient of petitions for review 
of the standard. 

Comments on the information 
collection requirements of this final rule 
(see SUPPLEMENTARY INFORMATION) are tO 

be submitted to the Docket Office, 
Docket No. ICR 97-5, U.S. Department 
of Labor, Room N-2625, 200 
Constitution Avenue, N.W., 
Washington, D.C. 20210, telephone 
(202) 219-7894. Written comments 
limited to 10 pages or less in length may 
also be transmitted by facsimile to (202) 
219-5046. 

Copies of the referenced information 
collection request are available for 
inspection and copying in the Docket 
Office and will be mailed immediately 
to persons who request copies by 
telephoning Adrian Corsey at (202) 219— 
7075. For electronic copies of the 
Respiratory Protection Final Standard 
and the Information Collection Request, 
contact OSHA’s WebPage on the 
Internet at http://www.osha.gov/. 
FOR FURTHER INFORMATION CONTACT: 

Bonnie Friedman, Director, OSHA 
Office of Public Affairs, Room N-3647, 
U.S. Department of Labor, 200 
Constitution Avenue, N.W., 
Washington, D.C. 20210; Telephone 
(202) 219-8148. For additional copies of 
this regulation contact: OSHA, Office of 
Publications, U.S. Department of Labor, 
Room N-3101, 200 Constitution 
Avenue, N.W., Washington, D.C. 20210; 
Telephone (202) 219—4667. 

SUPPLEMENTARY INFORMATION: 

1. Collection of Information: Request 
for Comment 

This final Respiratory Protection 
standard contains information 
collection requirements that are subject 
to review by OMB imder the Paperwork 
Reduction Act of 1995 (PRA95), 44 
U.S.C. 3501 et seq. (see also 5 CFR 
1320). PRA95 defines collection of 
information to mean, “the obtaining, 
causing to be obtained, soliciting, or 
requiring the disclosure to third parties 
or the public of facts or opinions by or 
for an agency regardless of form or 
format.’’ [44 U.S.C. § 3502(3)(A)] 

The title, the need for and proposed 
use of the information, a summary of the 
collections of information, description 
of the respondents, and frequency of 
response required to implement the 
required information collection are 
described below with an estimate of the 
annual cost and reporting burden (as 
required by 5 CFR 1320.5 (a)(l)(iv) and 
§ 1320.8 (d)(2)). Included in the estimate 
is the time for reviewing instructions, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. 
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OSHA invites comments on whether 
the proposed collection of information: 

• Ensures that the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 

• Estimates the projected burden 
accurately, including whether the 
methodology and assiunptions used are 
valid; 

• Enhances the quality, utility, and 
clarity of the information to be 
collected; and 

• Minimizes the burden of the 
collection of information on those who 
are to respond, including the use of 
appropriate automated, electronic, 
mechanical, or other technological 

collection techniques or other forms of 
information technology, e.g., permitting 
electronic submissions of responses. 

Title: Respiratory Protection, 29 CFR 
1910.134. 

Description: The final Respiratory 
Protection standard is an occupational 
health standard that will minimize 
occupational exposure to toxic 
substances. The standard’s information 
collection requirements are essential 
components that will protect employees 
fiom occupational exposure to these 
toxins. The information will be used by 
employers and employees to implement 
the protection required by the standard. 
OSHA will use some of the information 
to determine compliance with the 
standard. 

Respondents: The total number of 
respondents for the first year is 
1,300,000, and for the second year 
1,430,000 (1,300,000 (1st year) plus 10% 
(130,000)). 

Average Time Per Response: 2.21 
hours (this is the result of dividing the 
total number of responses (19,767,461) 
by the total number of burden hours 
(8,926,558)). 

Average Time Per Firm: 6.87 hoiirs 
(this represents the average time a firm 
would need to comply with all of the 
information collection provisions, 
including the written respiratory 
protection program. This is a result of 
dividing the total number of burden 
hours (8,926,558) by the total number of 
firms (1,300,000)). 

Summary of the Collections of Information 

Information collection 
requirement 

No. of 
responses 

(Yrl) 

No. of 
responses 

(Yr 2) 

Frequency of re¬ 
sponse 

Time per 
response 

Total 1st year 
burden 

Estimated 
cost 

(1st year) 

Respiratory Protection Program 
1910.134(c). 

1,274,000 

127,400 

26,000 

2,600 

All Existing Firms 
to Update Exist¬ 
ing Program. 

Initially for New 
Employers. 

Updates (Every 5 
Years). 

2 Hours for Small 
Firms: 4 Hours 
for Large Firms. 

8 Hours to De¬ 
velop. 

30 Minutes for 
Small Firms; 1 
Hour for Large 
Firms. 

2,652,000 $60,916,440 

Questionnaire Administration 
1910.134(e)(3). 

5.000,000 

i 

575,000 All Employees Will 
Receive in the 
First Year. 

50% of those Re¬ 
ceiving Exams 
Will Receive 
Follow-up Ques¬ 
tionnaires. 

15 Minutes for 
Employees to 
Complete. 

740,000 $13,593,800 

Medical Examinations 1910.134(e)(4) 1,150,000 287,500 23% of the Exist¬ 
ing Employees. 

2nd & Recurring 
Yrs—25% of the 
23% would re¬ 
ceive Follow-up 
Exams. 

All Medical Exams 
will Take 1.5 
Hours to Com¬ 
plete which in¬ 
cludes travel 
time. 

1,021,200 $18,759,444 

Information Provided to PLHCP 
1910.134(e)(5). 

1,150,000 287,500 Dependent on the 
Number of 
Exams. 

15 Minutes for 
Each Employee. 

170,200 $2,358,972 

Fit Testing 1910.134(0(1) . 4,335,000 4,335,000 346,800 Employ¬ 
ees to Receive 
Quantitative Fit 
Tests. 

799,640 Employ¬ 
ees to Receive 
Qualitative Fit 
Tests. 

3,188,560 Employ¬ 
ees to Receive 
In-House Fit 
Tests. 

4,335,000 Total 
Employees. 

30 Minutes for 
Employees to 
be Fitted (Quan¬ 
titative and 
Qualitative Fit 
Testing). 

30 Additional Min¬ 
utes for Employ¬ 
ers to Conduct 
(Only for In- 
House Fit Test¬ 
ing). 

3,780,140 $76,813,315 

Emergency-Use Respirator Marking 
1910.134(h)(2)(ii)(B). 

0 260,000 Only New Employ¬ 
ers E. 

xisting Employers 
Have Already 
Complied (Old 
Requirement). 

5 Minutes per 
Emergency-Use 
Respirator. 

0 $0 
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Summary of the Collections of Information—Continued 

Information collection 
requirement 

No. of 
responses 

(Yrl) 

No. of 
responses 

C/r2) 

Frequency of re¬ 
sponse 

Time per 
response 

Total 1st year 
burden 

Estimated 
cost 

(1st year) 

Emergency-Use Respirator Certifi- 671,880 67,200 Currently, 27,995 Assuming 2 Per 114,220 $2,098,221 
cation t910.134(h)(3)(iv)(A)&(B). Employers Employer; 10 

Using Emer- Minutes (Total 
gency-Use Res- Time Per 
pirators (1st 
Year). 

Month). 

2nd Year» 1st 
Year Employers 
plus 10%. 

Certificate of Analysis of Cylinders 0 0 All Existing and Provided by Sup- 0 $0 
1910.134(i)(4)(i)(B). New Employers. plier, therefore 

no burden in¬ 
curred. 

Sorbent Beds and Filters 74,181 74,181 Currently, 24,727 3 Changes Per 5,934 $109,008 
1910.134(i)(4)(iii)(B). Compressors in Year, assuming 

Use. 5 minutes per 
change. 

Medical Records 1910.134(m)(1) . 1,150,000 287,500 Dependent on the 5 Minutes Per Em- 54,464 $754,871 
Number of ployee Exam- 
Exams. ined. 

Fit Testing Records 1910.134(m)(2).... 4,335,000 4,335,000 Dependent on the 5 Minutes Per Fit 348,400 $4,828,824 
Number of Fit 
Tests. 

Test. 

Employee Access 1910.134(m)(4) . 500,000 500,000 10% of the Total 5 Minutes per Re- 40,000 $554,400 
Number of Em¬ 
ployees. 

quest. 

Tntalfs . 19,767,461 11,037,481 8,926,558 $180,787,295 

Marginal Differences in Burden Hours and Costs (I.E., Between the Existing and Revised Standards) 

Information collection 
requirement 

Current OMB 
inventory ex¬ 

isting 
1910.134 

Adjustment (to 
1st year only) 

1st yr. burden 
revised 

1910.134 
Estimated cost 

2nd & recur¬ 
ring yr. burden 

revised 
1910.134 

Estimated cost 

Respiratory Protection Program . 395,489 2,256,511 2,652,000 $60,916,440 1,570,400 $36,072,088 
Questionn2ure Administration. - 740,000 740,000 $13,593,800 85,100 $1,563,287 
Medical Examinations . - 1,021,200 1,021,200 $18,759,444 255,300 $4,689,861 
Information Provided to PLHCP . - 170,200 170,200 $2,358,972 42,550 $589,743 
Fit Testing . - 3,780,140 3,780,140 $76,813,315 3,780,140 $76,813,315 
Emergency-Use Respirator Marking. 433 -433 0 $0 448 $8,230 
Emergency-Use Respirator Certification .. 785,842 -671,622 114,220 $2,098,221 11,424 $209,859 
Certificate of Analysis of Cylinders. - 0 0 $0 0 $0 
Sorbent Beds and Filters. - 5,934 5,934 $109,008 5,934 $109,008 
Medical Records . - 54,464 54,464 $754,871 13,616 $188,718 
Fit Testing Records. - 348,400 348,400 $4,828,824 348,400 $4,828,824 
Employee Access . - 40,000 40,000 $554,400 40,000 $554,400 
Hour Kept in Inventory for Revised 
1910.134. 1 -1 0 $0 0 $0 

Totals. 1,181,765 7,744,793 8,926,558 $180,787,295 6,153,312 $125,627,333 

Under the c»lumn for “Current OMB Inventory,” dashes denote burdens that were not taken for the Existing Respiratory Protection Standard, 
but are counted in the Revised Respiratory Protection Standard. Both Medical Examinations and Fit Testing are required by the existing stand¬ 
ard; however, because these requirements are not accompanied by a recordkeeping requirement, no burden was taken. In the revised standard, 
recordkeeping is required for these provisions, and thus burden is counted for these provisions. 

Interested parties are requested to 
send comments regarding this 
information collection to the OSHA 
Docket Office, Docket No. ICR 97-5 , 
U.S. Department of Labor, Room N- 
2625, 200 Constitution Avenue, N.W., 
Washington, D.C. 20210. Written 
comments limited to 10 pages or fewer 
may also be transmitted by facsimile to 
(202) 219-5046. 

Comments submitted in response to 
this notice will be summarized and 
included in the request for Office of 
Management and Budget approval of the 
final information collection request; 
they will also become a matter of public 
record. 

Copies of the referenced information 
collection request are available for 
inspection and copying in the OSHA 

Docket Office and will be mailed to 
persons who request copies by 
telephoning Adrian Corsey at (202) 219- 
7075. Electronic copies of the 
Respiratory Protection Final information 
collection request are available on the 
OSHA WebPage on the internet at http:/ 
/www.osha.gov/ under Standards. 
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2. Federalism 

This final standard has been reviewed 
in accordance with Executive CJrder 
12612 (52 FR 41685, October 30,1987), 
regarding Federalism. This Order 
requires that agencies, to the extent 
possible, refrain firom limiting state 
policy options, consult with states prior 
to taldng any actions which would 
restrict state policy options, and take 
such actions only when there is clear 
constitutional authority and the 
presence of a problem of national scope. 
The Order provides for preemption of 
state law only if there is a clear 
Congressional intent for the Agency to 
do so. Any such preemption is to be 
limited to the extent possible. 

Section 18 of the Oiccupational Safety 
and Health Act (OSH Act) expresses 
Congress’ clear intent to preempt state 
laws relating to issues on which Federal 
OSHA has promulgated occupational 
safety and health standards. Under the 
OSH Act, a state can avoid preemption 
only if it submits, and obtains Federal 
approval of, a plan for the development 
of such standards and their 
enforcement. Occupational safety and 
health standards developed by such 
Plan-States must, among other things, be 
at least as effective in providing safe and 
healthful employment and places of 
employment as the Federal standards. 
Where such standards are applicable to 
products distributed or used in 
interstate commerce, they may not 
unduly burden commerce and must be 
justified by compelling local conditions 
(see OSH Act, Section 18(c)). 

The final Federal standard on 
respiratory protection addresses hazards 
which are not unique to any one state 
or region of the country. Nonetheless, 
states with occupational safety and 
health plans approved under Section 18 
of the OSH Act will be able to develop 
their own state standards to deal with 
any special problems which might be 
encovmtered in a particular state. 
Moreover, because this standard is 
written in general, performance-oriented 
terms, there is considerable flexibility 
for state plans to require, and for 
affected employers to use, methods of 
compliance which are appropriate to the 
working conditions covered by the 
standard. 

In brief, this final standard addresses 
a clear national problem related to 
occupational safety and health in 
general industry, construction, and 
maritime employment. Those states 
which have elected to participate under 
Section 18 of the OSH Act are not 
preempted by this standard, and will be 
able to address any special conditions 
within the framework of the Federal Act 

while ensuring that the state standards 
are at least as effective as that standard. 

3. State Plans 

The 25 states and territories with their 
own OSHA-approved occupational 
safety and health plans must adopt a 
comparable standard within six months 
of the publication date of a final 
standard. These 25 states are: Alaska, 
Arizona, California, Connecticut, New 
York (for state and local government 
employees only), Hawaii, Indiana, Iowa, 
Kentucky, Maryland, Michigan, 
Minnesota, Nevada, New Mexico, North 
Carolina, Oregon, Puerto Rico, South 
Carolina, Tennessee, Utah, Vermont, 
Virginia, Virgin Islands, Washington, 
and Wyoming. Until such time as a state 
standard is promulgated, Federal OSHA 
will provide interim enforcement 
assistance, as appropriate, in these 
states. * 

4. Unfunded Mandates 

The final respiratory protection rule 
has been reviewed in accordance with 
the Unfunded Mandates Reform Act of 
1995 (UMRA) (2 U.S.C. 1501 ei seq.) and 
Executive Order 12875. As discussed 
below in the Summary of the Final 
Economic Analysis (FEA) (Section VI of 
this document), OSHA estimates that 
compliance with the revised respiratory 
protection standard will require the 
expenditure of more than $100 million 
each year by employers in the private 
sector. Therefore, the final rule 
establishes a Federal private sector 
mandate and is a significant regulatory 
action, within the meaning of section 
202 of UMRA (2 U.S.C. 1532). OSHA 
has included this statement to address 
the anticipated effects of the final 
respiratory protection rule pursuant to 
section 202. 

OSHA standards do not apply to state 
and local governments, except in states 
that have voluntarily elected to adopt an 
OSHA State Plan. Consequently, the 
respiratory protection standard does not 
meet the definition of a “Federal 
intergovernmental mandate” (Section 
421(5) of UMRA (2 U.S.C. 658(5)). Thus, 
the final respiratory protection standard 
does not impose unfunded mandates on 
state or local governments. 

The anticipated benefits and costs of 
this final standard, and other issues 
raised in section 202 of the UMRA, are 
addressed in the Summary of the FEA 
(Section VI of this preamble), below, 
and in the FEA (Ex. 196). In addition, 
pursuant to section 205 of the UMRA (2 
U.S.C. 1535), having considered a 
reasonable number of alternatives as 
outlined in the preambles to the 
proposal and the final rule and in the 
FEA (Ex. 196), the Agency has 

concluded that the final rule is the most 
cost-effective alternative for 
implementation of OSHA’s statutory 
objective of reducing significant risk to 
the extent feasible. This is discussed in 
the FEA (Ex. 196) and in the Summary 
and Explanation (Section VII of this 
preamble) for the various provisions of 
the final standard. 

5. Executive Order 13045—^Protection of 
Children From Environmental Health 
and Safety Risks 

Executive Order 13045, signed by the 
President on April 21,1997, requires 
that for certain Federal agency 
“regulatory actions submitted to OMB’s 
Office of Information and Regulatory 
Affairs (OIRA) for review pursuant to 
Executive Order 12866, the issuing 
agency shall provide to OIRA the 
following information developed as part 
of the Agency’s decisionmaking process, 
unless prohibited by law: 

(a) An evaluation of the 
environmental health or safety efiects of 
the planned regulation on children; and 

(b) An explanation of why the 
planned regulation is preferable to other 
potentially effective and reasonably 
feasible alternatives considered by the 
agency.” 

“Covered Regulatory Actions” xmder 
this Order are rules that may: 

(a) Be “economically significant” 
imder Executive Order 12866 (a 
rulemaking that has an annual effect on 
the economy of $100 million or more or 
would adversely affect in a material way 
the economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or tribal governments or 
commimities); and 

(b) Concern an environmental health 
risk or safety risk that an agency has 
reason to believe may 
disproportionately affect children. 

“Environmental health risks mid 
safety risks’ mean risks to health or to 
safety that are attributable to products or 
substances that the child is likely to 
come in contact with or ingest (such as 
the air we breathe, the food we eat, the 
water we drink or use for recreation, the 
soil we live on, and the products we use 
or are exposed to). 

The final standard on respiratory 
protection does not concern 
“Environmental health risks and safety 
risks” to children as defined under the 
Executive order. The respirator standard 
is only concerned with means of 
limiting employee exposures to toxic 
substances. The Agency believes, 
therefore, that the requirement noted 
above to provide OIRA with certain 
information does not apply since the 
respiratory protection standard is not a 
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“covered regulatory action” under 
Executive Order 13045. 

Section 6(b) (8) of the OSH Act 
requires OSHA to explain “why a rule 
promulgated by the Secretary differs 
substantially from an existing national 
consensus standard,” by publishing “a 
statement of the reasons why the rule as 
adopted will better effectuate the 
purposes of the Act than the national 
consensus standard.” In compliance 
with the requirement, the Agency has 
reviewed the standards proposed 
through this rulemaking with reference 
to the ANSI Z88.2-1992 standard for 
Respiratory Protection. OSHA has 
discussed the relationship between 
individual regulatory provisions and the 
corresponding consensus standards in 
the Summary and Explanation of the 
final rule. 

6. Recisons Why the Revised Rule Will 
Better Effectuate the Purposes of the Act 
Than the Existing Consensus Standard 

This process was facilitated by the 
fact that the previous OSHA standards 
on respiratory protection were start-up 
standards adopted directly from the 
ANSI Z88.2-1969 standard, “Practices 
for Respiratory Protection” under 
section 6(a) of the OSH Act, 29 U.S.C. 
655(a). Therefore, even with subsequent 
revisions to the ANSI standards and the 
Agency’s consideration of a widely 
varied and substantial body of 
information in the rulemaking record, 
the requirements of the OSHA final rule 
would tend to resemble the 
corresponding provisions of the current 
ANSI standards. In a number of 
instances, OSHA has utilized language 
identical to that in the current ANSI 
standard. These instances are noted in 
the Summary and Explanation. Where 
the Agency has determined that the 
pertinent ANSI language is not 
appropriate for this OSHA standard, the 
Summary and Explanation provides the 
basis for that decision. 

I. General 

The preamble accompanying this final 
standard discusses events leading to the 
final rule, the types of respiratory 
hazards experienced by employees, the 
degree and significance of the risk 
presented by failure to comply with this 
revised standard, the Final Economic 
Analysis, and the rationale behind the 
specific provisions set forth in the final 
standard. The discussion follows this 
outline: 

I. General 
II. Pertinent Legal Authority 
III. Events Leading to the Final Standard 

A. Regulatory History 
B. Justification for Revising the Previous 

Standard 

1. Purpose of Revision 
2. Respirator Use and Hazards 
C. Responses to Advisory Committee 
D. Assigned Protection Factors 
E. Small Business Considerations 

rv. Certification/Approval Procedures 
V. Significance of Risk 
VI. Summary of the Final Economic Analysis 

And Environmental Impact Assessment 
VII. Summary And Explanation of the Final 

Standard 
A. Permissible Practice 
B. Definitions 
C. Respiratory Protection Program 
D. Selection of Respirators 
E. Medical Evaluation 
F. Fit Testing Procedures 
G. Use of Respirators 
H. Maintenance and Care of Respirators 
I. Breathing Air Quality and Use 
J. Identification of Filters, Cartridges, and 

Canisters 
K. Training 
L Respiratory Protection Program 

Evaluation 
M. Recordkeeping aiid Access to Records 
N. Dates 
O. Appendices 
P. Revisions to Specific Standards 

VIII. Authority And Signature 
IX. Amended Standards 

II. Pertinent Legal Authority 

The purpose of the Occupational 
Safety and Health Act, 29 U.S.C. 651 et 
seq. (“the Act”) is to “assure so far as 
possible every working man and woman 
in the nation safe and healthful working 
conditions and to preserve our human 
resources.” 29 U.S.C. 651(b). To achieve 
this goal. Congress authorized the 
Secretary of Labor to promulgate and 
enforce occupational safety and health 
standards. U.S.C. 655(a) (authorizing 
summary adoption of existing 
consensus and Federal standards within 
two years of Act’s enactment), 655(b) 
(authorizing promulgation of standards 
pursuant to notice and comment), 
654(b) (requiring employers to comply 
with OSHA standards). 

A safety or health standard is a 
standard “which requires conditions, or 
the adoption or use of one or more 
practices, means, methods, operations, 
or processes, reasonably necessary or 
appropriate to provide safe or healthful 
employment or places of employment.” 
29 U.S.C. 652(8). 

A standard is reasonably necessary or 
appropriate within the meaning of 
section 652(8) if it substantially reduces 
or eliminates significant risk or prevents 
it firom developing, and is economically 
feasible, technologically feasible, cost 
effective, consistent with prior Agency 
action or supported by a reasoned 
justification for departing fi-om prior 
Agency actions, supported by 
substantial evidence, and is better able 
to effectuate the Act’s purposes than any 
national consensus standard it 

supersedes. See 58 FR 16612-16616 
(March 30, 1993). 

A standard is technologically feasible 
if the protective measures it requires 
already exist, can be brought into 
existence with available technology, or 
can be created with technology that can 
reasonably be expected to be developed. 
American Textile Mfrs. Institute v. 
OSHA, 452 U.S. 490, 513 (1981) 
(“ATMI”), American Iron and Steel 
Institute v. OSHA, 939 F.2d 975, 980 
(D.C. Cir. 1991)(“A1SI”). 

A standard is economically feasible if 
industry cem absorb or pass on the cost 
of compliance without threatening its 
long term profitability or competitive 
structure. See ATMI, 452 U.S. at 530 n. 
55; AISI, 939 F. 2d at 980. 

A standard is cost effective if the 
protective measures it requires are the 
least costly of the available alternatives 
that achieve the same level of 
protection. ATMI, 453 U.S. at 514 n. 32; 
International Union. UAWv. OSHA, 37 
F.3d 665, 668 (D.C. Cir. 1994)(“LOTO 
UI”). 

All standards must be highly 
protective. See 58 FR 16614-16615; 
LOTO in, 37 F.3d at 668. However, 
standards regulating exposure to toxic 
substances or hazardous physical agents 
must also meet the “feasibility 
mandate” of Section 6(b)(5) of the Act, 
29 U.S.C. 655(b)(5). Section 6(b)(5) 
requires OSHA to select “the most 
protective standard consistent with 
feasibility” that is needed to reduce 
significant risk when regulating these 
hazards. ATMI, 452 U.S. at 509. 

Section 6(b)(5) also directs OSHA to 
base health standards on “the best 
available evidence,” including research, 
demonstrations, and experiments, 29 
U.S.C. 655(b)(5). OSHA shall consider 
“in addition to the attainment of the 
highest degree of health and safety 
protection * * * the latest scientific 
data * * * feasibility and experience 
gained under this and other health and 
safety laws.” Id. 

Section 6(b)(7) of the Act authorizes 
OSHA to include among a standard’s 
requirements labeling, monitoring, 
medical testing and other information 
gathering and transmittal provisions. 29 
U.S.C. 655(b)(7). 

Finally, whenever practical, standards 
shall “be expressed in terms of objective 
criteria and of the performance 
desired.” Id. 

Respiratory protection is a backup 
method which is used to protect 
employees from toxic materials in the 
workplace in those situations where 
feasible engineering controls and work 
practices are not available, have not yet 
been implemented, are not in 
themselves sufficient to protect 
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employee health, or in emergencies.. The 
revisions to the respirator standard 
made in this rulemaking are intended to 
ensure that, when employers require 
employees to wear respirators to be 
protected from significant risk, 
protective respirators will be selected 
and those respirators will be used 
effectively to meet their design 
capabilities. Otherwise respirators will 
not reduce significant risk. The 
standard’s provisions are designed to be 
feasible and cost effective, and are 
expressed in terms of objective criteria 
and the performance desired. 

Further authority is provided by 
section 8(c)of the Act, which authorizes 
OSHA to require employers to maintain 
certain records. Section 8(g)(2) 
authorizes OSHA “to prescribe such 
rules and regulations as (it) may deem 
necessary to carry out its 
responsibilities under the Act.” 

III. Events Leading to the FinaJ 
Standard 

A. Regulatory History 

Congress created the Occupational 
Safety and Health Administration 
(OSHA) in 1970, and gave it the 
responsibility for promulgating 
standards to protect the health and 
safety of American workers. As directed 
by Congress in the Occupational Safety 
and Health Act of 1970 (OSH Act; 29 
U.S.C. 651 et seq.], OSHA adopted 
existing Federal standards and national 
consensus standards developed by 
various organizations such as the 
American Conference of Governmental 
Industrial Hygienists (ACGIH), the 
National Fire Protection Association 
(NFPA), and the American National 
Standards Institute (ANSI). The ANSI 
standard Z88.2-1969, “Practices for 
Respiratory Protection,” is the basis of 
the first six sections of OSHA’s previous 
standard, 29 CFR 1910.134, 
“Respiratory Protection.” The seventh 
section was a direct, complete 
incorporation of ANSI Standard K13.1- 
1969, “Identification of Gas Mask 
Canisters.” OSHA’s previous 
construction industry standard for 
respiratory protection, 29 CFR 1926.103, 
was promulgated in April 1971. On 
February 9,1979, 29 CFR 1910.134 was 
formally recognized as also being 
applicable to the construction industry 
(44 FR 8577). Until the adoption of 
these standards by OSHA, most 
guidance on respiratory protective 
device use in hazardous environments 
was advisory rather than mandatory. 

OSHA’s maritime standards were 
originally promulgated in the 1960s by 
agencies that preceded OSHA. The 
original OSHA code designations of 

these standards and their promulgation 
dates are: Shipyards—29 CFR 1915.82, 
February 20, 1960 (25 FR 1543); Marine 
Terminals—29 CFR 1917.82, March 27, 
1964 (29 FR 4052); cmd Longshoring— 
29 CFR 1918.102, February 20,1960 (25 
FR 1565). Section 1910.134 was 
incorporated by reference into OSHA’s 
Marine Terminals standard (part 1917) 
on July 5,1983 (48 FR 30909). OSHA 
has recently updated and strengthened 
its Longshoring and Marine Terminal 
standards, and both standards 
incorporate 29 CFR 1910.134 by 
reference, 

OSHA did not propose to expemd 
coverage of 29 CFR 1910.134 to 
agricultural workplaces covered by 29 
CFR part 1928, and this final 
Respiratory Protection standard, like the 
proposal, does not apply to agricultural 
operations. The prior standard likewise 
did not apply to agricultural operations. 
(See 29 CFR 1928.21.) OSHA received 
no public comment requesting a change 
in coverage. Accordingly, the issue of 
respirator use during agricultural 
operations was not a part of this 
rulemaking. OSHA notes, however, that 
respirator use during pesticide 
operations and handling is covered by 
EPA’s Worker Protection Standard, 40 
U.S.C. part 170, adopted under the 
authority of the Federal Insecticide, 
Fungicide, and Rodenticide Act, as 
amended (7 U.S.C. 136-136y). 

Under OSHA’s previous standard, 
employers needed to follow the 
guidance of the Z88.2-1969 ANSI 
standard to ensure proper selection of 
respirators (see discussion 59 FR 
58887). OSHA published an Advance 
Notice of Proposed Rulemaking (ANPR) 
to revise the respirator standard on May 
14,1982 (47 FR 20803). Part of the 
impetus for this notice was OSHA’s 
inclusion of new respirator 
requirements in comprehensive 
substance-specific standards 
promulgated under section 6(b) of the 
Act, e.g., fit tests; use of powered air- 
purifying respirators (PAPRs) upon 
request; change of the filter elements of 
a respirator whenever an increase in 
breathing resistance is detected; 
employee permission to wash faces and 
respirator (facepieces; and referral to a 
physician trained in pulmonary 
medicine for an employee who exhibits 
difficulty breathing, eifiier at fit testing 
or during routine respirator use (see, e.g, 
29 CFR 1910.1025 (lead standard)). The 
respirator provisions in these substance- 
specific standards took account of 
advances in respirator technology and 
changes in related guidance documents, 
particuleu’ly the recognition that 
standardized fit testing protocols greatly 
increase the effectiveness of respirators. 

OSHA’s 1982 ANPR sought 
information on the effectiveness of the 
current respiratory protection 
provisions, the need for revision of 
those provisions, and the substance of 
the revisions. Responses were received 
from 81 interested parties. The 
commenters generally supQorted 
revising OSHA’s respiratory protection 
provisions and provided suggestions for 
approaches the Agency might take (Ex. 
15). 

On September 17,1985, OSHA 
announced the availability of a 
preliminary draft of the proposed 
Respiratory Protection standard. The 
preproposal draft standard reflected the 
public comments received on the May 
1982 ANPR, and OSHA’s own analysis 
of changes needed in the standard to 
take into account the current state-of- 
the-art for respiratory protection. 
Responses were received from 56 
interested parties (Ex. 36), and their 
comments were reviewed in preparing 
the proposal. 

On November 15,1994, OSHA 
published the proposed rule to revise 29 
CFR 1910.134, and announced its 
intention to convene an informal public 
hearing on the proposal (59 FR 58884). 
The informal public hearing was 
convened on June 6,1995, pursuant to 
notice and in accordance with Section 
6(b) of the OSH Act, 29 U.S.C. 655(b)(3). 
Post-hearing submissions of data from 
parties at the hearing were received 
through September 20,1995. 

On November 7,1995, OSHA 
reopened the record (60 FR 56127) and 
requested additional comment on a 
study performed for OSHA by Dr. Mark 
Nicas titled “The Analysis of Workplace 
Protection Factor Data and Derivation of 
Assigned Protection Factors.” That 
study, which was placed in the 
rulemaking docket on September 20, 
1995, addressed the use of statistical 
modeling for determining respirator 
APFs. Comments on the Nicas study 
were received through the end of 
January 1996. The Nicas report, and 
comments received in response to the 
November 1995 notice, have convinced 
OSHA to deliberate further on the 
complex issues surroimding the 
establishment of APFs. 

The entire record including 200 
exhibits, more than 3,000 individual 
items, and approximately 2,300 
transcript pages, was certified by the 
presiding administrative law judge on 
June 30,1997, in accordance with 29 
CFR 1911.17. Copies of materials 
contained in the record may be obtained 
from the OSHA Docket Office, Room N- 
2439, U.S. Department of Labor, 200 
Constitution Avenue, N.W., 
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Washington, D.C. 20210; (202) 219- 
7894. 

The final revisions to 29 CFR 
1910.134 are based on consideration of 
the entire record of this proceeding, 
including materials discussed or relied 
upon in the proposal, the record of the 
informal hearing, and all written 
comments and exhibits received. 

B. Justification for Revising the Previous 
Standard 

1. Purpose of the Revision 

The intent of this revision is to 
enhance the protection of worker health, 
promote more effective use of 
respirators, provide greater compliance 
flexibility, and clarify the policies and 
procedures employers must follow 
when implementing a respiratory 
protection program. Evidence in the 
record, including case reports and 
studies of respirator use among workers, 
indicates that selecting or using 
respirators improperly can result in 
employee illness and even death. (See 
discussion below.) The revised standard 
is therefore exi}ected to reduce the 
number of occupational illnesses and 
deaths among workers who wear 
respirators. OSHA is also consolidating 
many of its respirator-related provisions 
in other substance-specific health 
standards into one standard to make 
these provisions easier for employers to 
administer. Through consolidation, 
repetitive and duplicative respirator 
requirements have been deleted from 
many ousting OSHA health standards, 
and future health standards will 
reference the revised final rule for many 
respirator requirements. 

Advances in technology also made the 
previous standard out-of-date in many 
areas. Nearly all rulemaking 
participants, including representatives 
of private industry, other Federal 
agencies, respirator manufacturers, and 
unions, agreed that revision is necessary 
to address these advances (e.g., NIOSH, 
Ex. 28; Eastman Chemical Co., Ex. 54- 
245; 3M. Ex. 54-218A; AFL-CIO, Ex. 
54-315; Building and Construction 
Trades Department/AFL-CIO, Ex. 29; 
American Petroleum Institute, Ex. 37; 
ISEA, Ex. 54-363). (See also 59 FR 
58889.) Other agencies and committees 
have already updated their guidance on 
respirator use. For example, the ANSI 
standard has been revised twice (Exs. 
10, 50), and NIOSH has revised its 
certification standard (42 CFR part 84; 
60 FR 30336; 6/8/95), as well as 
developed a Respiratory Decision Logic 
(1987) to provide guidance to employers 
on the selection of respirators. 

OSHA’s experience in enforcing the 
previous standard also indicated that 

some of that standard’s requirements 
were not understood clearly by the 
regulated community, and so were not 
adequately effective in protecting 
workers. The clarifications in this new 
standard will contribute to enhanced 
compliance by reducing 
misinterpretations and inconsistencies. 
A review of OSHA enforcement data for 
1994 and 1995 revealed that failure to 
comply with the previous standard was 
a critical factor in at least 47 fatalities 
and 126 catastrophic injuries. The most 
fi^quently cited deficiencies included 
failure to provide respirators at all or to 
have standard operating procedures 
governing respirator use, and failure to 
train or fit test respirator users 
adequately [Source: OSHA’s Federal 
Inspection Compliance Data (IMIS; 10/ 
92 to 12/95)1. 

In addition, considerable research has 
been performed to determine the extent 
to which respirators used in workplaces 
actually reduce the quantity of 
contaminant breathed by the respirator 
user. Researchers have compared the in¬ 
mask concentrations of contaminants to 
the concentration levels outside the 
masks. This work was begim by NIOSH 
during the mid-seventies to assess 
respirator effectiveness in coal mines 
and abrasive blasting operations (Ex. 
64-5) and spray paint operations (Ex. 
64-68). The studies assessed the 
effectiveness of respirators under 
various conditions, and measured 
employee exposure in situations when 
respirators were not worn. The 
effectiveness ratings obtained in these 
studies are usually termed “Effective 
Protection Factors’’ (EPF). 

More recent studies by NIOSH and 
private researchers have monitored 
respirator use even more closely to 
isolate variables that may affect the 
levels of respirator performance. Many 
of these studies concerned the 
performance of powered air-purifying 
respirators (PAPRs), which were not 
achieving in workplaces the levels of 
performance that had been predicted 
based on laboratory tests (see, e.g., Exs. 
64-46, 64-42, and 64-47). 

A third group of studies, “workplace 
protection factor studies,” conducted 
mostly by manufacturers and other 
private interests, was designed to 
determine the optimum performance of 
respirators by eliminating the impact of 
program defects under very tightly 
supervised workplace conditions. The 
results of these studies may overstate 
the degree of respirator effectiveness 
most employers can expect under 
conditions of workplace use because 
study conditions are rarely replicated in 
the field; nevertheless, these studies 
show the potential for respirators to 

reduce employee exposure to workplace 
contaminants (see, e.g., Exs. 64-25, 64- 
42, 64-47, 64-513). 

This revised standard is intended to 
take account of up-to-date knowledge 
and technology and to make the 
requirements in the standard easier to 
understand. The standard now reflects 
current technology and research, as well 
as the findings and ^idance of other 
expert bodies. OSHA has also included 
a new definitions section to enhance 
clarity. The revised standard includes 
detailed protocols for performing fit 
tests and lists the topics in which 
respirator users must be trained. It also 
contains provisions addressing skin and 
eye irritation, both of which must be 
considered in respirator selection. 
Wherever possible, OSHA has used 
performance-oriented language to allow 
for flexibility in accommodating futiu« 
changes in respirator technology and to 
address the needs of small businesses 
and imusual operations. Through these 
improvements, OSHA expects to reduce 
the nvunber of respirator-related 
illnesses, fatalities, and catastrophic 
injuries occurring among respirator 
wearers in U.S. workplaces. 

2. Respirator Use and Hazards 

The purpose of a respirator is to 
prevent the inhalation of harmful 
airborne substances or oxygen-deficient 
air. Basically, a respirator is an 
enclosure that covers the nose and 
mouth or the entire face or head. 
Respirators are of two general “fit” 
types: (1) Tight-fitting (quarter masks, 
which cover the mouth and nose; half 
masks, which fit over the nose and 
under the chin; and full facepiece, 
which cover the face fi’om the hairline 
to below the chin); and (2) loose-fitting 
(hoods, helmets, blouses, or full suits 
which cover the head completely). 
There are also two major classes of 
respirators; air-purifying respirators 
(which remove contaminants firom the 
air), and atmosphere-supplying 
respirators (which provide clean 
breathing air fi-om an imcontaminated 
source). In general, atmosphere- 
supplying respirators are used for more 
hazardous exposures. 

Effective respirator use can protect 
employees from exposure to a wide 
variety of toxic chemicals. In 1994, 
approximately 215 deaths, or five 
percent of all workplace fatalities, 
occurred as a result of exposvue to 
harmful substances and environments 
[CFOI, BLS, 6/11/96; CFOI/FAXj. There 
are a number of workplace situations 
that involve toxic substances and for 
which engineering controls may be 
inadequate to control exposures, and 
respirators are used in these situations 
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as a back-up method of protection. 
Substances that have been associated 
with death or serious incidents include 
carbon monoxide, trichloroethylene, 
carbon dioxide, chromic acid, coal tar, 
several toxic metal fumes and dusts, 
sulphur dioxide, wood dust, and 
welding fumes; these substances cause 
adverse health effects ranging horn 
transient, reversible effects such as 
irritation or narcosis, through disabling 
diseases such as silicosis and asbestosis, 
to death caused either by acute exposme 
or by a cancer resulting from chronic 
exposures (Rom, W., Environmental and 
Occupational Medicine, 2nd ed.. Little, 
Brown & Co., Boston; 1992, p. 598.) 
Respirators are available that can 
provide protection against inhalation of 
these toxic substances. 

Airborne contaminants may also be 
radioactive (“Radiologic Health in 
Occupational Medicine Practice,” 
George L. Voelz, pg. 500 in 
Occupational Medicine, Carl Zenz, ed.. 
Year Book Medical Publishers, Inc., 
Chicago, 1975; Jacob Shapiro, Radiation 
Protection, 3rd ed., Harvard University 
Press, Cambridge, MA, 1990, pg. 273). 
(See also 29 CFR 1910.1096.) Exposure 
to ionizing radiation can cause acute 
effects such as nausea and vomiting, 
malaise and fatigue, increased 
temperature, and blood changes. More 
severe delayed effects include leukemia, 
bone and lung cancer, sterility, 
chromosomal and teratogenic damage, 
shortened life span, cataracts, and 
radiodermatitis, a dry, hairless, red, 
atrophic skin condition which can 
include skin cracking and 
depigmentation (George L. Voelz, M.D., 
“Radiologic Health in Occupational 
Medicine Practice”, in Zenz, 
Occupational Medicine, pp. 513-519; 
Herman Cember, Introduction to Health 
Physics, 2nd edition, Pergamon Press, 
New York, 1983, pg. 181-194). 
Respirators to provide protection against 
the inhalation of radioactive particles 
are commonly used by workers exposed 
to these hazards. 

“Bioaerosols” are airborne 
contaminants that are alive or were 
released from a living organism (OSHA 
Docket No. H-122; ACGIH Guidelines; 
Ex. 3-61C, page 1; 1994). Pulmonary 
effects associated with exposure to 
certain bioaerosols include rhinitis, 
asthma, allergies, hypersensitivity 
diseases, humidifier fever, and 
epidemics of infections including colds, 
viruses, tuberculosis, and Legionnaires 
Disease. Cardiovasculm effects 
manifested as chest pain, and nervous 
system effects manifested as headache, 
blurred vision, and impaired judgment, 
have occurred in susceptible people 
following exposure to bioaerosols. Viral 

infections caused by the inhalation of 
bioaerosols can result in health effects 
that range in intensity from undetected 
or mild to more severe and even death. 
Bacterial infections resulting from 
inhalation of bacteria and their products 
cause a range of diseases, including 
tuberculosis. Legionnaires Disease, and 
hypersensitivity pneumonitis. Among 
workers in sewage treatment plants, 
health-related problems can 1^ 
associated with occupational exposures 
to protozoa [Burge, H., 1990, 
“Bioaerosols: Prevalence and health 
effects in the indoor environment,” /. 
Allergy and Clinical Immunology: 86 
(5); see also Exs. 3-61B and 3-61C in 
Docket No. H-122.] Allergic asthma and 
allergic rhinitis can be induced by 
chronic exposure to low levels of 
antigens. Hypersensitivity pneumonitis 
can occur when a worker inhales 
concentrated aerosols of particles 
released by bacteria, fungi, and protozoa 
(Exs. 3-61B and 3-61C in Docket No. 
H-122), In 1994, the Centers for Disease 
Control reported 41 deaths of workers 
for which there was evidence of work- 
related hypersensitivity pneumonitis 
{Work-Related Lung Disease 
Surveillance Report, 1994; USDHHS, 
GDC, DHHS (NIOSH) Number 94-120). 
Respirators to protect against the 
inhalation of biological agents are 
widely used in healthcare and other 
workplace settings where exposure to 
such agents presents a hazard to 
workers. 

Respirators can also provide 
protection from oxygen-deficient 
atmospheres. Human beings must 
breathe oxygen in order to survive, and 
begin to suffer adverse health effects 
when the oxygen level of their breathing 
air drops below the normal atmospheric 
level. Below 19.5 percent oxygen by 
volume, air is considered oxygen- 
deficient. At concentrations of 16 to 
19.5 percent, workers engaged in any 
form of exertion can rapidly become 
symptomatic as their tissues fail to 
obtain the oxygen necessary to function 
properly (Rom, W., Env. Occup. Med., 
2nd ed; Little, Brown; Boston, 1992). 
Increased breathing rates, accelerated 
heartbeat, and impaired thinking or 
coordination occur more quickly in an 
oxygen-deficient environment. Even a 
momentary loss of coordination may be 
devastating to a worker if it occurs 
while the worker is performing a 
potentially dangerous activity, such as 
climbing a ladder. Concentrations of 12 
to 16 percent oxygen cause tachypnea 
(increased breathing rates), tachycardia 
(accelerated heartbeat), and impaired 
attention, thinking, and coordination 

(e.g.. Ex. 25—4), even in people who are 
resting. 

At oxygen levels of 10 to 14 percent, 
faulty judgment, intermittent 
respiration, and exhaustion can be 
expected even with minimal exertion 
(Exs. 25-4 and 150). Breathing air 
containing 6 to 10 percent oxygen 
results in nausea, vomiting, le&argic 
movements, and perhaps 
unconsciousness. Breathing air 
containing less than 6 percent oxygen 
produces convulsions, then apnea 
(cessation of breathing), followed by 
cardiac standstill. These symptoms 
occur immediately. Even if a worker 
survives the hypoxic insult, organs may 
show evidence of hypoxic damage, 
which may be irreversible (Exs. 25—4 
and 150; also reported in: Rom, W., 
Environmental and Occupational 
Medicine, 2nd ed; Little, Brown; Boston, 
1992). 

A number of workplace conditions 
can lead to oxygen deficiency. Simple 
asphyxiants, or gases that are 
physiologically inert, can cause 
asphyxiation when present in high 
enough concentrations to lower the 
oxygen content in the air. Other toxic or 
chemical asphyxiants poison 
hemoglobin, cytochromes, or other 
enzyme systems (Rom, W., 
Environmental and Occupational 
Medicine, 2nd ed.. Little, Brown, and 
Co., Boston, 1992). A number of 
asphyxiants are gases that can evolve 
from explosions, combustion, chemical 
reactions, or heating. A high- 
temperature electrical fire or arc 
welding accident causing a complete 
flashover in an enclosed area can 
temporarily eliminate oxygen from that 
area. Asphyxiation and the severe lung 
damage it can cause are major concerns 
for firefighters; of 30 firefighter deaths 
investigated by OSHA recently, five 
resulted from either asph)ociation, 
smoke inhalation, or flashovers (IMIS; 8 
State plan states; 10/91-3/97). (See also 
mortality study of causes of death 
among firefighters, Guidotti, 37 JOEM 
1348,1995.) 

In 1994,110 employees died from 
oxygen deficiency [National Census of 
Fatal Occupational Injuries (CFOI); BLS; 
CFOI/FAX; 6/11/96)], i.e., about two 
percent of the total number of 
employees who died of occupational 
injuries. OSHA believes that many of 
these deaths could have been prevented 
if the victims’ employers had realized 
that respirators were needed (BLS; 
CFOI/FAX, 6/96). 

In some cases, respirator use itself can 
cause illness and injury to employees. 
There are a number of physiological 
burdens that are associated with the use 
of certain types of respirators. The 
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weight of the respirator, breathing 
resistances during both nonnal 
operation and if &e air-purifying 
element is overloaded, and rebreathing 
exhaled air from respirator “dead 
space” can all increase the physiologic 
burden of respirator use (Exs. 113, 22- 
1, 64-427). Job and workplace 
conditions, such as the length of time a 
respirator must be worn, the level of 
physical exertion required of a 
respirator user, and environmental 
conditions, can also afreet the 
physiological burden {Exs. 113, 64-363). 
In addition, workers who wear glasses 
or hearing aids may have problems 
achieving appropriate fit with some 
re^irator facepieces. 

Evidence of Adverse Health Effects 
From Respiratory Hazards. There is 
ample evidence that the previous 
standard was not doing an adequate job 
of protecting workers from these 
respiratory hazards, and that exposure 
to these hazards has continued to cause 
adverse health efrects among exposed 
workers. An analysis of OSHA 
inspection data from 1976 through 1982, 
when the previous standard had been in 
efrect for between five and eleven years 
(Ex. 33-5), found that in most cases 
(55.6%) where respirators were used to 
protect employees from excessive levels 
of air contaminants, respiratory 
protection programs were deficient in 
one or more elements, thus increasing 
the potential for employee exposure. 
Even more significant was the fact that 
in 72.1% of inspections in which an 
overexposure to a substance listed 
under 29 CFR 1910.1000 was cited, 
respirator use did not comply with the 
respiratory protection standard. OSHA 
performed a similar analysis of 
enforcement data for 1990-1996, and 
found similar levels of noncompliance. 
[See also Work-Related Lung Disease 
Surveillance Report, 1994; USDHHS, 
CDC, DHHS (NIOSH) Number 94-120.) 
Tbe provisions of the new respirator 
standard are designed to regulate how 
an employer selects, maintains, fit tests, 
and tr^ns employees in the proper use 
of respiratory equipment, and to provide 
employers with the tools needed to 
implement an effective respiratory 
protection program. OSHA has 
concluded that the new standard will 
eliminate many of the urmecessary 
illnesses and deaths described in this 
section. 

C. Responses to Advisory Committee on 
Construction Safety and Health 

The revised respirator standard 
replaces the previous respiratory 
protection standard in the construction 
industry (29 CFR 1926.103). Since this 
revision affects the construction 

industry, the September 1985 
preproposal draft standard was 
presented to the Advisory Committee 
for Construction Safety and Health 
(ACeSH) for its comments. The ACCSH 
comments, combined with the other 
comments received, were considered in 
preparing a revision of the September 
1985 draft proposal 

As part of the Notice of Proposed 
Rulemaking (NPRM) approval process, 
the revised NPRM was presented at the 
March 1987 ACCSH meeting and the 
Committee’s comments were presented 
to OSHA at the August 1987 meeting 
(Ex. 39). OSHA responded to the 
Committee’s comments in the NPRM, 
published in November, 1994. As noted 
in that response, OSHA modified the 
draft proposal to respond to the 
concerns of the Committee (59 FR 
58931-58935). 

The final standard replaces the 
previous construction industry standard 
for respiratory protection, 29 CFR 
1926.103, with an amended 29 CFR 
1926.103. The provisions of the 
previous respiratory protection standard 
(29 CFR 1926.103) are deleted by this 
action. The title. Respiratory Protection, 
will remain in the Code of Federal 
Regulations but will now be followed by 
the statement “Respiratory protection 
for construction employment is covered 
by 29 CFR 1910.134.” The full text of 
this new standard will be printed in the 
general industry standards, and the 
construction standard will reference the 
revised 29 CFR 1910.134. 

The Agency’s responses to the 
Committee’s specific concerns follow: 

Paragraph (a)—^Permissible Practice 

The Construction Advisory 
Committee recommended that 
paragraph (a)(1) of the standard be 
changed to require that all feasible 
engineering controls be used by 
employers and that the employer 
demonstrate that engineering controls 
are not feasible before respirators may 
be used. The recommended change also 
would have eliminated the requirement 
that appropriate respirators be used 
while engineering controls are being 
installed. OSHA has stated elsewhere in 
the summary and explanation section of 
this preamble that paragraph (a)(1) of 
the previous standard remains 
unchanged in the new final standard 
because this paragraph was not 
proposed for revision and was therefore 
not a subject of rulemaking in this 
proceeding. The purpose of the 
Respiratory Protection standard is to 
improve the level of protection provided 
to employees who use respirators to 
protect them from respiratory hazards, 
regeurdless of whether that use occurs in 

an environment where engineering 
controls are in place. 

The Committee proposed that 
paragraph (a)(2) be modified to require 
that employers provide respirators to 
employees exposed to contaminant. 
concentrations when the concentration 
reaches one-half the PEL or TLV, and 
that employees be required to wear 
them before the PEL is exceeded. To 
accompany this revision the Committee 
proposed a new definition establishing 
an “action level” of one-half the PEL for 
all regulated substances. OSHA has not 
adopted this ACCSH recommendation 
because the recommended changes are 
beyond the scope of this rulemaldng. 

Paragraph (b)—^Definitions 

ACCSH suggested that OSHA add a 
definition for “Grade D breathing air” to 
the standard. The properties of Grade D 
breathing air are listed in paragraph (i) 
of the final standard. Supplied Air 
Quality and Use. OSHA believes that 
repeating these elements in the 
definition section is redimdant and 
unnecessary. 

The Committee also recommended 
that the rule include a definition for 
“competent person,” as defined in 29 
CFR 1926.32(f). The competent person 
would review the respiratory protection 
program and perform the function of the 
respiratory program administrator 
required in paragraph (c)(2) of the 
proposal. OSHA has not included a 
definition of competent person in the 
standard because 29 CFR 1926.32(f) 
already has such a definition. OSHA 
recognizes, however, that, in 
construction settings, the competent 
person is often also the administrator of 
the respirator program. 

The Committee also recommended 
that the NIOSH Recommended 
Exposure Limits (RELs) be used along 
with the TLVs, to define a hazardous 
exposure level in the absence of a PEL. 
This point is no longer relevant because 
the concept of “hazardous exposure 
level” is not included in the final 
re^iratory protection standard. 

The proposal would have limited the 
use of air-purifying respirators for 
hazardous chemicals with poor or 
inadequate warning properties. ACCSH 
recommended a change to the 
definitions of “inadequate warning 
properties” and that OSHA add a new 
definition for “odor threshold.” Because 
the final standard takes a different 
approach to determining when air- 
purifying respirators are appropriate, 
OSHA has not adopted the changes 
recommended by ACCSH. 

ACCSH also suggested that OSHA 
revise the proposed definition of 
maximum use concentration (MUC). In 
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the final standard the definition of MUC 
has been reserved, pending completion 
of a subsequent stage of this rulemaking 
that will concentrate on establishing 
OSHA Assigned Protection Factors 
(APFs). 

The Construction Advisory 
Committee also recommended replacing 
the proposal’s definition of “respirator;” 
becausp the final standard contains no 
definition of “respirator,” this 
suggestion has not been adopted. The 
Committee also recommened revising 
the proposed definition of “service life.” 
However, since OSHA’s definition of 
this term has been broadened in the 
final rule and the rule contains detailed 
requirements for change schedules for 
cartridges and canisters, ACCSH’s 
concerns have largely been addressed. 

Paragraph (c)—Respirator Program 

Paragraph (c)(1) of the proposal 
contained a requirement that the 
employer establish a respirator program 
that “covers” certain elements, as 
applicable. OSHA has followed the 
Commitee’s recommendation that 
OSHA change the word “cover” to 
“include” but not removed the phrase 
“as applicable,” as recommended by the 
Committee, because not all elements of 
the program apply in all situations, and 
thus the “as applicable” language is 
appropriate. 

'The Committee also recommended 
that OSHA add an element to the 
written respirator program on 
procedures for monitoring the work 
environment, using monitoring results 
when selecting respirators, and selecting 
the most protective respirators in 
situations where monitoring cannot be 
p>erformed (as is often the case in 
construction). OSHA considered this 
comment in drafting the final standard, 
which permits the emplpyer to make 
reasonable estimates of exposure as part 
of the respirator selection process. In 
most cases, as discussed in the summary 
and explanation of paragraph (d), 
monitoring results will form the basis of 
a reasonable estimate. Where the 
employer cannot estimate exposure, the 
atmosphere must be considered 
immediately dangerous to life or health 
(IDLH). For IDLH atmospheres, the most 
protective respirators are required. 

One of the elements in the written 
respirator program, paragraph (c)(l)(vi), 
states that the program shall include 
procedures to ensure proper air quality 
for atmosphere-supplying respirators. 
ACCSH asked OSHA to add the words 
“quantity and flow” to provide more 
direction for employers on what the 
procedures should cover. OSHA agrees 
and has revised the wording of this 
element accordingly. 

ACCSH recommended that OSHA 
substitute the term “competent person” 
in paragraph (c)(2) for the language 
“person qualified by appropriate 
training and/or experience.” This 
recommendation has already been 
discussed above, in connection with 
ACCSH’s comments on paragraph (b). 

The written respiratory protection 
program, in paragraph (c)(3), is required 
to reflect current workplace conditions 
and respirator use. The Committee 
urged OSHA to add the term “training” 
to this element. OSHA has not done so 
because training is addressed in another 
program element. The Committee also 
recommended that OSHA add to 
paragraph (c) a provision allowing 
employees and designated 
representatives access to exposure and 
medical records maintained by the 
employer. Because this requirement is 
already included in 29 CFR 1910.1020, 
the medical and exposure records access 
standard, and referenced in this final 
respiratory protection standard, the 
Agency has not done so. 

Proposed paragraph (c)(5) required 
employers to make the written program 
available to affected employees, 
designated representatives, and OSHA. 
The Committee requested that 
employers be required to send a copy of 
the program to the OSHA Special 
Assistant for Construction. However, the 
proposed requirement has been moved 
to paragraph (m) of the final standard,. 
which requires that all vmtten materials 
maintained under the standard be made 
available upon request to affected 
employees and the Assistant Secretary. 
This requirement should meet any need 
that may arise for copies of the written 
program. 

The Committee further recommended 
that the written respirator program be 
maintained and made available to 
employees at the job site, and that the 
medical and monitoring results 
pertaining to respirator use be available 
at the work site as well. The final 
standard in peu'agraph (m) now requires 
employers to allow employees to 
examine and copy written programs 
upon request. Access to medical and 
monitoring records for employees 
exposed to toxic substances or harmful 
physical agents is regulated by OSHA in 
a separate standard, 29 CFR 1910.1020. 
That standard applies to construction 
workplaces as well as general industry 
workplaces and requires the employer 

'to ensure that access to medical and 
monitoring records is provided in a 
reasonable time, place, and manner 
(1910.1020(e)(l)(i)). Nothing in the final 
respiratory protection standard is 
intended to alter this requirement. 

Paragraph (d)—Selection of Respirators 

In its review of paragraph (d) of the 
proposal on selection of respirators, the 
Committee requested OSHA to add a 
new provision that would require 
monitoring for contaminants when air- 
purifying respirators are used. This 
request is related to the 
recommendation for mandatory - 
monitoring, discussed above. "The final 
standard requires that employers make 
reasonable estimates of employee 
exposure levels when selecting all 
respirators, not just air-purifying ones. 
Even if current monitoring results are 
unavailable, employers must base their 
exposure estimates on reliable data, 
which might include, for example, the 
results of past monitoring for similar 
construction jobs. Extensive discussion 
of this issue is contained in the 
summary and explanation section of 
this preamble for paragraph (d). OSHA 
believes that allowing exposrire 
estimates that may be based on past 
monitoring and other representative 
data makes sense for the construction 
industry, where jobs are often short¬ 
lived and current monitoring data 
relating to specific employees/ 
operations may not be available when 
respirators must be selected. Because 
the final standard allows employers to 
rely on reasonable estimates of exposure 
as well as monitoring results, OSHA has 
not added a requirement to the standard 
mandating that employers “obtain” 
needed information, as recommended 
by the Committee. 

The Committee also recommended 
removal of the proposed phrase “when 
they exist” to modify the requirement 
that employers select only MOSH- 
approved respirators. Instead, the 
Committee recommended use of the 
most protective respirator available, an 
SCBA or supplied air respirator, in cases 
where no approved air-purifying 
respirator exists. OSHA has removed the 
phrase “when they exist” firom the final 
standard, for reasons explained in the 
summary and explanation discussion 
relating to paragraph (d). 

The Committee urged OSHA to 
include poor odor warning properties as 
a reason for prohibiting the use of air- 
purifying respirators, and to remove 
proposed paragraph (d)(6)(ii), which, 
under limited circumstances, would 
have allowed their use with substances 
with poor odor warning properties. 
Final paragraph (d)(3) modifies the 
proposal, and places many limitations 
on air-purifying respirator use with 
gases and vapors, regardless of the 
existence of warning properties. 

The Committee objected to the use of 
air-purifying respirators in an 
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atmosphere with an oxygen content of 
19.5 percent at altitudes of 14,000 feet 
or below; in the Committee’s view, 
supplied air respirators should be 
required in this situation. OSHA 
continues to treat atmospheres at 
altitudes of 14,000 feet or below that 
have oxygen concentrations of at least 
19.5% as non-oxygen-deficient, and to 
require atmosphere-supplying 
respirators in these atmospheres. 
OSHA’s reasons for this determination 
are detailed in the summary and 
explanation section for paragraph (d). 

Paragraph (e)—Medical Evaluations 

The Committee recommended that a 
mandatory medical examination be 
required in accordance with ANSI 
Z88.2, and that the standard include a 
list of diseases and conditions that 
should be considered in determining an 
individual’s ability to wear a respirator. 
The final standard allows employers to 
rely on a screening questionnaire to 
identify employees with specified 
conditions &at will require follow-up 
medical examinations. The 
questionnaire specifies medical 
conditions that OSHA has determined 
often relate to an employee’s ability to 
use a respirator. OSHA believes that this 
provision responds to the Committee’s 
concern. 

Based on the comments of ACCSH 
and others, OSHA has decided to 
eliminate the proposed exemption for 
employees wearing respirators for no 
more than 5 hours per week, for the 
reasons explained below in the 
Summary and Explanation. The final 
rule also reflects the Committee’s 
recommendation that the medical 
opinion provided to the employer 
include only limitations on the 
enuployee’s ability to use a respirator. 

The Committee recommended that 
OSHA add a provision to this paragraph 
requiring the employer to inform the 
person performing the medical 
examination of the atmospheric 
contaminants to which the employee 
would be exposed. The final standard 
meets this concern by requiring that the 
physician or other licensed health care 
professional (PLHCP) receive a copy of 
the employer’s written respirator 
program, and information about other 
environmental conditions an employee 
may encounter; this information will 
allow the medical professional to judge 
whether the employee is medically 
capable of wearing the respirator. 

The final rule allows an employer 
who has, within the preceding 12 
months, provided his or her employees 
with a medical evaluation that fulfills 
the requirements of the revised standard 
to rely on the results of that evaluation. 

OSHA believes that this provision is 
responsive to the Committee’s concern 
that limitations be placed on the 
“portability” of medical evaluations. 

The Committee recommended that 
OSHA add a new provision to paragraph 
(e) to require that the employer provide 
a powered air-purifying respirator or 
atmosphere-supplying respirator to any 
employee found medically unable to 
wear a negative pressure respirator but 
otherwise able to perform the task to be 
done. The final standard requires the 
employer to provide a PAPR to an 
employee when the PLHCP informs the 
employer that the employee has a 
medical condition that may place the 
employee’s health at increased risk of 
material impairment if the employee 
uses a negative pressure respirator 
(paragraph (e)(6)(ii)) and is thus 
responsive to the Committee’s concern. 

Paragraph (f)—Fit Testing 

With respect to fit testing procedures, 
the Committee recommended that 
proposed paragraph (f)(1) be rewritten to 
state that respirators must fit the 
employee so as to ensure that no 
exposure above the TLV or ceiling level 
occurs. OSHA agrees with the 
Committee’s emphasis on fit testing and 
believes that the final rule’s fit testing 
requirements and the fit test protocols 
in an appendix to the standard will 
ensure that employees are protected 
from the overexposures of concern to 
the Conunittee. 

The Committee also suggested 
clarifying that a fit test is required 
whenever a different make or size 
respirator is used or when the facial 
characteristics of the employee change. 
The final rule addresses both of these 
points. 

The Committee recommended 
limiting the fit testing requirements to 
tight-fitting negative pressure 
respirators. This issue, and OSHA’s 
reasons for requiring fit testing of all 
tight-fitting respirators, is discussed in 
the fit testing section of the Summary 
and Explanation. OSHA has also deleted 
the proposed provision, objected to by 
the Committee, that would have allowed 
the employer to use a qualitative fit test 
for selecting respirators for employees 
who require fit factors greater than 10 in 
situations where outside contractors 
who do the quantitative fit testing are 
not available. 

Paragraph (g)—Respirator Use 

Paragraph (g)(1) of the final standard 
adopts the proposed provision 
prohibiting the use of respirators that 
rely on a tight facepiece fit when facial 
conditions such as a beard or scarring 
would prevent such fits. The Committee 

urged OSHA to extend this provision to 
cover loose-fitting respirators as well as 
tight-fitting ones. OSHA explains in the 
Summary and Explanation for this 
paragraph that conditions such as a 
beard or facial scarring would have no 
effect on the performance of loose-fitting 
hoods or helmets, and OSHA therefore 
does not regard it as appropriate to 
make this change. 

Employees who wear glasses were 
required in proposed paragraph (g)(4) to 
wear them in a manner that does not 
interfere with the facepiece seal of the 
respirator. The final standard continues 
this requirement (paragraph (g)(l)(ii)). 
The Committee suggested an additional 
requirement stating that, where the 
employee must wear corrective lenses 
and the respirator requires that these be 
of special design, the employer provide 
the lenses at no cost to the employee. 
OSHA believes, however, that such a 
requirement is not necessary because, in 
most cases where negative pressure 
respirators may be worn, half-masks are 
acceptable, and half-masks eliminate the 
concern about corrective glasses 
interfering with facepiece seal. Because 
the final standard allows contact lenses 
to be worn, full facepiece respirators can 
be worn by persons needing corrective 
lenses; contact lenses obviously do not 
interfere with facepiece seal. Thus, the 
final rule gives employers several 
options for addressing this concern of 
the Committee’s. 

Paragraph (h)—^Maintenance and Care of 
Respirators 

The Committee urged OSHA to add 
the phrase “on paid time” to this 
paragraph to ensure that employers not 
require employees to clean their 
respirators on their own time. OSHA 
has decided in the final rule simply to 
require employers to ensure that 
respirators are cleaned according to 
mandatory procedures or their 
equivalents. OSHA believes that this 
approach is appropriate because the 
record demonstrates that on-site, 
employer-supervised cleaning is the 
prevalent cleaning procedure and the 
standard’s rigorous requirements for 
cleaning respirators will limit off-site 
cleaning of respirators by employees. 

Paragraph (k)—^Training 

The training section of the proposal 
would have required that employers 
provide a training program for 
employees who are required to wear 
respirators. The Committee urged OSHA 
to add language to paragraph (k)(l) to 
require employers to provide, conduct 
and dociunent the effectiveness of the 
training program. The final standard 
takes a more integrated approach in that 
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it requires employers to evaluate the 
entire respiratory protection program 
rather than the training program 
specifically. 

Paragraph (m)—Recordkeeping 

OSHA has adopted the Committee’s 
recommendation to add the phrase “and 
make available” to proposed paragraph 
(m)(l)(iii), which required employers to 
maintain records of medical evaluations 
in accordance with 29 CFR 1910.1020, 
the Access to Employee Exposure and 
Medical Records standard (see 
paragraph (n)(l) of the final rule). 

Appendix B—Recommended Practices 

Appendix B-1 of the standard 
contains practices for performing 
positive and negative pressure faceseal 
checks. Respirator wearers are required 
by paragraph (g)(iii) to perform a 
faceseal check before entering the work 
area either by following the mandatory 
faceseal check methods in Appendix B- 
1 or by following the respirator 
manufactiirer’s recommended method, 
if the employer shows that the 
manufacturer’s method is as effective as 
the required methods. The Conunittee 
urged OSHA to add new fit check 
methods to Appendix B-1, and OSHA 
has responded to this recommendation 
by allowing the methods suggested by 
the Committee if they are as effective as 
the methods in the Appendix. 

ACCSH also recommended that 
OSHA issue a separate respirator 
standard for the construction industry. 
OSHA has reviewed the Committee’s 
comments to identify which 
construction-specific concerns call for 
provisions that differ firom those 
applicable to general industry. First, 
many of the final standard’s provisions 
are stated in performance language, 
which is flexible enough to 
accommodate differences in particular 
workplaces or industries. For example, 
approved fit test systems, both 
quantitative and qualitative, are portable 
and can be used on construction work 
sites as well as in fixed industrial 
facilities. Another example is the final 
rule’s requirement for medical 
surveillance: the fi^quency of medical 
reevaluation is now event driven, which 
will greatly simplify evaluations for 
employees who fiequently change 
employment, as is the case with many 
construction workers. Thus, OSHA 
believes that the final rule is responsive 
to the Committee’s concerns about the 
uniqueness of the construction industry 
and is sufficiently flexible to be used on 
worksites in this sector. 

D. Assigned Protection Factors 

OSHA is reserving the sections of this 
standard addressing assigned protection 
factors (APFs) pending further 
rulemaking. OSHA is working diligently 
to complete the reserved portions of the 
standard. In the interim, OSHA expects 
employers to take the best available 
information into account in selecting 
respirators. As it did under the previous 
standard, OSHA itself will continue to 
refer to the NIOSH APFs in cases where 
it has not made a different 
determination in a substance-specific 
standard. 

E. Small Business Considerations 

Pursuant to 5 U.S.C. 605(b) of the • 
Regulatory Flexibility Act, OSHA 
certified to the Small Business 
Administration that the proposed 
respiratory protection standard would 
not have a significant impact on a 
substantial number of small entities. 

For the purposes of fulfilling the 
requirements of the Regulatory 
Flexibility Act, the Agency in its 
Preliminary Regulatory Impact Analysis 
(PRIA) [Ex. 57] examined the impact of 
the standard on a number of different 
small establishment-size classes (1-7 
employees, 8-19 employees, etc). 
Although some economies of scale 
associated with the proposed standard 
were noted, the Agency found that, 
given the modest costs per 
establishment and the limited impact of 
the proposed regulatory revisions as a 
whole, the standard would not impose 
a significant economic impact on a 
substantial number of small entities. 
These findings were summarized in the 
NPRM (59 FR 58894). At the time that 
OSHA published the NPRM for this 
rulemaking (Nov. 15,1994), the Agency 
transmitted the certification setting forth 
this conclusion, along with the full 
PRIA, to the Small Business 
Administration. 

In developing the final standard, the 
Agency has conducted a screening 
analysis to identify any significant 
impacts on a substantial number of 
small entities. The details of the 
screening analysis are presented in the 
Final Economic Analysis, which is 
available in the docket; a summary of 
the analysis appears in section VI. Based 
on this screening OSHA has again 
determined that the final rule will not 
impose a significant impact on a 
substantial number of small entities. 
The costs of the standard will equal no 
more than 0.02 percent of revenues for 
small firms in any affected industry, and 
will therefore pose no threat of business 
disruption, whether these costs are 
absorbed by affected firms or passed on 

to consumers. OSHA therefore certifies 
that the final rule will not have a 
significant impact on a substantial 
number of small entities. 

Nevertheless, the Agency has 
designed the standard to minimize 
impacts on all affected establishments, 
and particularly on small entities. 
OSHA’s special consideration of small 
businesses is in accord with the 
Agency’s continuing policy to remain 
sensitive to the needs of small entities 
affected by Agency regulations. 

Provisions mat recognize the special 
needs of small businesses £u« discussed 
in more detail imder specific sections of 
the Summary and Explanation of the 
standard. Se^on VIII. Examples of 
provisions where consideration was 
given to small businesses in making 
regulatory decisions include: 
—Reduction in the number of repeat fit 

tests required for quantitative fit 
testing; 

—Allowing employers to use a 
questionnaire (Appendix C is an 
example) as a minimal medical 
evaluation tool to ascertain an 
employee’s ability to use respirators, 
rather than requiring a hands-on 
physical examination; 

—Allowing medical evaluations to be 
conducted either by a physician or by 
another licensed health care 
professional (PLHCP), which will 
reduce medical surveillance costs 
without compromising employee 
protection; 

—^Making the frequency of medical 
evaluations, after the initial 
assessment, event-related instead of 
time-related, e.g., only requiring such 
evaluations when specific conditions 
indicate a need for a reevaluation; 

—Reducing the amount of paperwork 
required in connection with medical 
evaluations. OSHA’s previous 
standard required a physician to 
determine pertinent health and 
physical conditions, and further 
required that the respirator user’s 
medical status be reviewed 
periodically (for instance, annually). 
Historically, employers have had 
physicians evaluate their employees’ 
physical conditions, and have 
maintained records documenting 
those evaluations; 

—^Revising the requirements for 
disinfecting respirators firom “after 
each use” to “as necessary to be 
maintained in a sanitary condition” to 
allow flexibility for small businesses; 

—Requiring only that tags be used to 
document respirator inspections, 
rather than requiring written records; 
and 

—Allowing the employer to obtain a 
certificate of analysis of breathing gas 
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from the supplier rather than 
requiring employers to conduct gas 
analyses themselves. 
In the Small Business 

Administration’s Annual Report to 
Congress, a summary of SBA’s 
comments to the respirator docket (Ex. 
54-318) was provided. (Note that these 
comments pertain to the proposed 
rather than final rule.) SBA’s comments 
have been examined alongside others 
with regard both to the proposal and its 
supporting economic analysis. As 
indicated, many of SBA’s suggestions 
have been adopted; the SBA’s comments 
on the Preliminary Regulatory Impact 
Analysis are discussed in detail in the 
economic impact chapter of the Final 
Economic Analysis. 

Revised 29 CFR 1910.134 is intended 
to serve as a “building block’’ standard 
with respect to future standards that 
may contain respiratory protection 
requirements: that is, future standards 
that regulate respirator use in 
controlling employee exposure to 
hazardous conditions will refer to 
provisions in the final respiratory 
protection standard. Further, OSHA has 
found that the respirator provisions of 
existing substance-specific standards 
(Asbestos, Cadmium, Lead, etc.) were 
especially in need of revision in view of 
newly revised § 1910.134. Except for a 
limited number of respirator provisions 
unique to each substance-specific 
standard, the remaining regulatory teA 
on respirators now reads virtually the 
same for each of these standards. For 
example, all provisions addressing 
respirator use, selection, and fit testing 
were deleted from the substance- 
specific standards, making these 
standards consistent with the final 
respiratory protection standard with 
respect to these requirements. The 
Agency believes that the revisions being 
made to 29 CFR 1910.134 are 
sufficiently comprehensive to allow 
deletion of those provisions in the 
substance-specific standards that 
duplicated provisions in the revised 
final rule. A provision was retained only 
when it addressed conditions (for 
example, medical evaluation) that were 
unique and/or integral to the substance- 
specific standard. 

The Agency concludes that deletion 
of duplicative provisions from the 
substance-specific standards will 
enhance compliance, especially for 
small businesses, and will thus will 
improve the protection afforded to 
employees who use respirators. 

rv. Certification/Approval Procedures 

Section 1910.134(b)(8) of the previous 
standard required that only those 
respirators approved jointly by NIOSH 

and MSHA be used by the employer. 
The current respirator testing and 
approval regulation, 30 CFR 11, which 
authorized the Bureau of Mines and 
NIOSH to jointly approve respiratory 
protection devices, was promulgated on 
March 25,1972 at 37 FR 6244. On 
November 5,1974 the Mine 
Enforcement Safety Administration 
(MESA) succeeded the Bureau of Mines 
and joined NIOSH in jointly approving 
respirators. Following the transfer of 
MESA to the Department of Labor, 
where it became the Mine Safety and 
Health Administration (MSHA), 
authority was transferred on March 24, 
1978 to MSHA for joint approval with 
NIOSH of respirators. Most of the 
Bureau’s respiratory testing methods, 
developed in the 1950s or earlier, were 
changed in the 1970s to reflect changes 
in testing technology. 

NIOSH initiated revision of 30 CFR 11 
in 1980. A public meeting was held in 
July 1980 to address the certification 
program. On August 27,1987, NIOSH 
published a notice of proposed 
rulemaking (52 FR 32402) that would 
have allowed NIOSH to certify 
respirators under the new 42 CFR part 
84 regulations, replacing the current 
joint NIOSH/MSHA 30 CFR 11 
certification regulations. The proposed 
NIOSH certification regulations 
contained new and revised 
requirements for testing and 
certification of respirators, and included 
a set of assigned protection factors for 
various classes of respirators. Public 
hearings on the first draft of the NIOSH 
proposal were held in January 1988. On 
the basis of the comments received, 
NIOSH prepared a revised proposal for 
further public comment. On June 8, 
1995 NIOSH published revised 
respirator certification procedures for 
particulate respirators (60 FR 30336) 
and recodified the previous certification 
standards for the o^er respirator classes 
as 42 CFR Part 84. These certification 
procedures address N, P and R class 
particulate respirators at 95%, 99%, and 
99.7% levels of effectiveness. 
Additional public comment was sought 
at public meetings convened in June 
1996 to assist NIOSH in preparation of 
future rulemakings that will contjnue 
the revision of the certification 
procedures for other classes of 
respirators. In October 1997, NIOSH 
announced the intended priority order 
for these future rulemakings. Relevant 
aspects of these proceedings are 
discussed in the Summary and 
Explanation. 

V. Significance of Risk 

Respirators are used by American 
workers as a means of protection against 

a multitude of respiratory hazards that 
include chemical, biological, and 
radiological agents. Situations in which 
respirators are relied upon to provide 
protection from these hazards include 
those that involve immediately life- 
threatening situations as well as routine 
operations where engineering controls 
and work practices are not able to 
provide sufficient protection from these 
hazards. In these situations, respirators 
must “seal off’ and isolate the worker’s 
respiratory system from the 
contaminated environment. The risk 
that a worker will experience an adverse 
health outcome when relying on 
respiratory protection is a function of 
the toxicity or hazardous nature of the 
air contaminants present, the 
concentrations of the contaminants in 
the air, the duration of exposure, and 
the degree of isolation provided by the 
respirator. When respirators fail or do 
not provide the degree of protection 
expected by the user, the user is placed 
at an increased risk of any adverse 
health effects that are associated with 
exposure to the respiratory hazards 
present. Therefore, it is critical that 
respirators perform as they are designed 
to do to ensure that users are not at an 
increased risk of experiencing adverse 
effects caused by exposure to respiratory 
hazards. 

OSHA has discussed the natme of 
adverse health effects caused by 
exposure to airborne chemical hazards 
many times in previous rulemaking 
efforts (see, for example. Appendix A of 
the Hazard Communication standard, 29 
CFR 1910.1200 and the preambles to 
any of OSHA’s single substance 
standards codified in 29 CFR 1910.1001 
to 1910.1052). In all instances where 
OSHA has promulgated new or revised 
PELS for chemical air contaminants, 
OSHA has determined that the health 
effects associated with exposure to the 
contaminants represent material 
impairment of health because the effects 
are life-threatening, cause permanent 
damage, or significantly impair the 
worker’s ability to perform his or her job 
in a safe manner. As discussed in 
Section VI of this preamble, OSHA 
expects that thousands of illnesses and 
hundreds of fatalities that are presently 
being caused by exposure to hazardous 
substances will be avoided annually 
among respirator wearers as a result of 
improvements and clarifications made 
to the earlier standard by this final rule. 

Evidence on current workplace 
exposure levels confirms that respirators 
are needed in many work situations to 
protect workers against serious work- 
related illness. To illustrate, OSHA 
identified several substances that 
represent a range of adverse effects and 
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for which OSHA’s Integrated 
Management Information System (IMIS) 
database has documented workplace 
exposures that exceed the current PELs 
for these substances. The effects 
represented by this subset of the IMIS 
and the associated substances for which 
there are documented overexposvures 
include: 
—Sudden death/asphyxiation—carbon 

monoxide, carbon dioxide; 
—Loss of lung function—wood dust, 

welding fume, manganese fume, 
copper fume, cobalt metal fume, 
silica; 

—Central nervous system 
disturbances—carbon monoxide, 
trichloroethylene; 

—Cancer—chromic acid, wood dust, 
silica; and 

—Cardiovascular effects—carbon 
monoxide. 
When respirators are used during 

operations where exposures exceed 
OSHA’s PEL, OSHA believes that there 
is little or no margin that would protect 
the worker in the event that the 
respirator does not perform as well as 
designed or expected. For all of the 
substances for which OSHA has 
promulgated a comprehensive health 
standard (i.e.. Arsenic, 29 CFR 
1910.1018; Asbestos, 29 CFR 1910.1001; 
Benzene, 29 CFR 1910.1028; Lead, 29 
CFR 1910.1025; Ethylene Oxide, 29 CFR 
1910.1047), OSHA has determined that 
exposure above the PEL is associated 
with a significant risk of material 
impairment of health, and believes as a 
matter of policy that exposvires below 
the PEL may be associated with risk 
levels that are significant. That is, there 

I is no exposure level near or somewhat 
above the PEL that can be considered to 
be at a low or insignificant risk level. 
Therefore, where workers perform jobs 
that result in exposures above the PEL 
for any of these substances, use of 
properly functioning respirators is 
essential to ensure that workers are not 
placed at significant risk of material 
impairment of health. 

Throughout this preamble, OSHA has 
demonstrated that adequate fit testing, 
proper respirator selection, worker I training, and thorough inspection and 
maintenance are essential elements of a 
respirator program. Without these 
requirements, OSHA believes that there 
is a greater chance that a respirator user 
will inhale potentially dangerous air 
contaminants, either by improper 
selection of equipment, excessive 
respirator leakage, improper use of the 
respirator, or any combination of these. 
This section presents an analysis 
conducted by OSHA to evaluate the 
improved protection to workers who use 

respiratory protection equipment by the 
type of effective respirator program 
required by the final rule. 

In the context of a respiratory 
protection program, the health risk 
presented to workers can be represented 
as the risk that a respirator will fail to 
provide some minimum expected level 
of protection, which increases the 
possibility that the user of the respirator 
will be overexposed to a harmful air 
contaminant. This presumes that 
respirators will be selected and used in 
work settings where exposure to 
ambient concentrations of air 
contaminants poses an unacceptable 
health risk, and, if the respirator 
performs as expected, the wearer will be 
protected from that risk. For example, 
an employer who provides a half-mask, 
chemical cartridge respirator for 
employee use might typically assume 
that the respirator will filter out 90 
percent of the contaminant and base his 
or her choice of respirator on that 
assumption. If the respirator performs 
less effectively than expected, the 
employer’s expectation that the 
respirator will provide effective 
protection will not be fulfilled. 

This concept of risk differs from that 
used by OSHA in its substance-specific 
health standards, in which the Agency 
typically defines risk as the probability 
that a worker will acquire a specific 
work-related illness. Quantifying that 
kind of risk requires the analysis of data 
that relates the magnitude or intensity of 
exposure to the incidence or prevalence 
of adverse effects seen among exposed 
populations or experimental animals. In 
contrast, the kinds of hazardous 
situations covered by the final 
respiratory protection standard are 
varied in terms of the nature of the 
hazard present (i.e., acute, chronic, or 
both), the frequency and magnitude of 
exposure, and the types of illnesses 
associated with exposure to those 
hazards. As a consequence, the health 
risks addressed by the final rule cannot 
be described in terms of an illness- 
specific risk, but instead relate to the 
more general probability that a 
respirator will provide insufficient 
protection causing the wearer to be 
exposed to a dangerous level of one or 
more air contaminants. 

Certain studies, referred to as 
“workplace protection factor’’ (WPF) 
studies, have attempted to measure the 
effectiveness of respirators under actual 
conditions of use in the workplace. The 
WPF is a measure of the reduction in 
exposure achieved by using respiratory 
protection and is represented by an 
estimate of the ratio of the concentration 
of a contaminant found in the 
workplace air to the concentration 

foimd inside the respirator facepiece 
while the respirator is being worn. As 
the degree of protection afforded by the 
respirator increases, the WPF increases. 
Alternatively, the degree of protection 
provided by a respirator can be 
expressed as a penetration value, which 
is the reciprocal of the WPF and reflects 
the ratio of the concentration of 
contaminant inside the facepiece to the 
concentration outside. For example, a 
WPF of 50 equates to a penetration 
value of 0.02 and means that the 
concentration inside the respirator 
facepiece is one-fiftieth of the ambient 
level. 

Because WPF studies are designed to 
evaluate the field effectiveness of 
respiratory protection equipment, study 
protocols usually have been designed to 
minimize factors that can reduce 
respirator performance. Such factors 
include selecting the wrong type of 
respirator for the working conditions 
under which the study is being 
conducted, use of poorly fitting 
respirator facepieces (i.e., testing of 
respirator fit is routinely done in well- 
conducted WPF studies), inadequate 
training of wearers in proper respirator 
adjustment and use, or excessive 
leakage caused by malfunctioning or 
dirty respirator parts. Typically, WPF 
study protocols include procedures for 
properly selecting respirators and 
ensuring that they are in good working 
order, assigning respirators to workers 
on the basis of valid qualitative or 
quantitative fit tests, training wearers on 
how to adjust strap tension properly and 
use the respirator, and ensuring that 
neither facial hair nor other personal 
protective equipment is likely to 
interfere with respirator fit. In addition, 
workers included in WPF studies are 
usually monitored throughout the 
period that respirators are worn to verify 
that the equipment is being properly 
used. All of these conditions reflect the 
principal elements of a strong respirator 
program in which respirator 
performance is optimi2;ed; therefore, the 
results from a good WPF study can 
mirror the results obtained by an 
employer who implements a well-run 
re^iratory protection program. 

To quantitatively evaluate the impact 
of implementing a good respirator 
program on respirator performance, 
OSHA identified several WPF studies 
that were conducted using methods that 
reflect a comprehensive program, and 
compared these results to other 
workplace studies that did not employ 
all of the elements of a good program. 
Quantitative approaches are used to 
develop (1) aggregate estimates of 
respirator effectiveness in both the 
presence and absence of a good 
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respiratory protection program, and (2) 
estimates of the frequency with which 
workers are likely to achieve inadequate 
protection while using a respirator, 
given the presence or absence of a good 
imderlying program. All of the studies 
used in this analysis pertain to the 
effectiveness of half-mask, negative- 
pressure respirators, and all are 
contained in OSHA’s rulemaking docket 
(H-049). 

Many of the well monitored WPF 
studies conducted were reviewed by 
Nelson et al. in 1995 (Ex. 64-514); these 
authors selected data from seven such 
studies to evaluate the overall field 
effectiveness of half-mask, negative- 
presstire respirators. Each of the studies 
described by Nelson et al. ensured 
selection of properly fitted respirators 
either by an accepted qualitative fit test 
(QLFT) (i.e., isoamyl acetate or 
saccharin) or by a quantitative fit test 
(QNFT) where only respirators that 
provided a minimum protection factor 
to the wearer of at least 100 were 
selected. Each of these studies provided 
for worker instruction in proper 
respirator use, and workers were 
monitored during each study to ensure 
proper use. An additional six studies 
were reviewed by Nelson et al. but were 
rejected either b^ause they allegedly 
used biased sampling methods to 
determine ambient and in-facepiece 
contaminant concentrations or because 
the authors believed that improper or 
invalidated fit test procedures were 
employed. 

In the studies selected by Nelson et al. 
for analysis, workers used elastomeric 
or disposable respirators equipped with 
dust-mist, dust-mist-fume, or high- 
efficiency particulate (HEPA) filters, and 
the collection of studies represented a 
range of workplace exposure situations, 
including pigment production, metals 
refining, asbestos exposure during 
brake-repair work, welding, and spray 
painting. Geometric Mean (GM) WPF 
values from these studies ranged from 
47 to 3,360, with an overall GM WPF of 
290. The 5th percentile WPF from the 
data set was estimated to be 13, with a 
95% confidence interval of 10-18. 
Nelson et al. concluded from the 
analysis of the overall data set that the 
assigned protection factor of 10 for half¬ 
mask, negative-pressure respirators was 
reasonable given that a WPF of less than 
10 would not likely occur more than 5 
percent of the time. In addition. Nelson 
et al. foimd no significant difference in 
the field performance of disposable 
respirators compared to elastomeric 
models. OSHA has not conducted a 
detailed comparative evaluation of WPF 
values obtained from disposable vs. 
elastomeric respirators; if, in fact. 

disposable respirators provide less 
protection than elastomeric respirators, 
the WPFs that can be achieved under a 
good respirator program will be 
overstated in this analysis since Nelson 
et al.’s compiled data reflect the use of 
both types of respirators. 

Each of the studies reviewed by 
Nelson involved worker exposures to 
dusts. OSHA could identify only one 
WPF study, by Galvin et al. in 1990 (Ex. 
64-22), that examined respirator 
effectiveness against exposure to a 
vapor-phase contaminant rather than a 
particulate. In this study, WPF 
measurements were taken on a group of 
13 styrene workers who used half-mask, 
air-purifying respirators equipped with 
chemical cartridge filters. All employees 
were assigned respirators based on 
passing an irritant smoke fit test, and all 
were trained on how to properly don the 
respirator and conduct fit checks. In¬ 
mask and ambient styrene 
concentrations were measured over one- 
hom periods, during which employees 
were instructed not to readjust the 
facepiece. Chemical cartridges were 
changed with each new sampling period 
to ensure that there was no 
breakthrough. In-mask styrene 
concentrations were adjusted upwards 
by 40 percent to account for pulmonary 
retention, which avoided potentially 
overestimating the WPF, The GM WPF 
for the overall cohort was reported to be 
79, with a geometric standard deviation 
(GSD) of 3.51. There was no significant 
difference in WPF values between those 
workers engaged in relatively physical 
operations, such as spraying, compared 
to those performing less physical work 
tasks. The GM WPF found by Galvin et 
al. for styrene-exposed workers lies 
within the range of GM WPF values 
reported in the studies reviewed by 
Nelson for worker cohorts exposed to 
particulate-contaminated environments. 

Nelson in his 1995 report (Ex. 64-514) 
excluded the Galvin et al. study from 
his analysis because fit tests were 
performed using the irritant smoke 
protocol. As discussed in the Summary 
and Explanation section of this 
preamble, OSHA has determined that 
the irritant smoke qualitative fit test 
provides a valid, effective test of 
respirator facepiece fit. The procedures 
used by Galvin et al. to ensure adequate 
worker training and respirator use are 
consistent with the elements of a 
permissible respirator program, and 
OSHA, therefore, finds it appropriate to 
include this study in the set of WPF 
studies that are representative of 
effective respiratory program practices. 

In contrast, OSHA has identified three 
studies where investigators also 
determined WPF values for half-mask. 

negative-pressiure respirators, but where 
few steps were taken to ensure 
maximum respirator performance. 
OSHA believes that these studies 
illustrate the relative lack of protection 
afforded by respirators when certain 
critical elements of the respiratory 
protection program are missing or 
inadequate. The studies identified by 
OSHA are those by Toney and Barnhart 
in 1972 (Ex. 64-68), Moore and Smith 
in 1976 (Ex. 64-49), and Harris et al. in 
1974 (Ex. 27-11). 

Toney and Barnhart (Ex. 64-68) 
conducted a WPF study to evaluate the 
effectiveness of half-mask, chemical- 
cartridge respirators on reducing 
exposures of spray painters to solvent 
vapors and aerosols. Data were obtained 
from painters working at 39 different 
sites and included both in-mask and 
ambient concentrations. WPFs were 
foimd to be low; from the raw data 
presented in the study, OSHA 
calculated a GM WPF of 3.8 for solvent 
exposure (GSD=2.28, N=39) and a GM 
WPF of 11.4 for aerosol exposure 
(GSD=4.12, N=40). Penetration tests 
performed on unused respirator 
cartridges of the same types used in the 
field indicated that the poor WPFs 
achieved in the field tests were caused 
by poor respirator fit and a lack of 
respirator maintenance, and were not 
due to any inherent defect in the 
cartridges. The authors concluded that 
respirators being used by painters were 
not effective and cited several reasons, 
all pointing to the lack of a respiratory 
protection program at the facilities 
tested. For example, 28 percent of 
respirators used by the painters were 
poorly maintained. Some of the 
conditions found by the investigators 
included deteriorating rubber on the 
facepieces, the presence of stuck or 
warped^valves, missing head straps, and 
evidence of leakage around the cartridge 
seal. In addition, it was apparent that 
some of the cartridges had not been 
changed for extended periods of time. 
Many of the facilities studied supplied 
non-approved respiratory protective 
devices (respirators were approved by 
the Bureau of Mines at the time of the 
study), and most had no formal training 
or maintenance program in place. The 
authors found that “* * * management 
and workers are extremely uninformed 
on the subject of selection, use, and care 
of respiratory protective devices.” (Ex. 
64-68, p. 93). 

The second study, conducted by 
Moore and Smith in 1976 (Ex. 64—49), 
measured WPF values obtained by 
workers exposed to sulfur dioxide (SO2) 
during a furnace charging operation at a 
copper smelter. Three models of half¬ 
mask, chemical cartridge respirators 
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were tested on each of nine workers; in¬ 
mask and ambient SO2 concentrations 
were measured during the furnace 
charging operation while the respirators 
were worn. There is no indication in the 
study that qualitative or quantitative fit 
testing was performed to verify adequate 
facepiece fit. A total of 81 samples were 
collected, 5 of which were excluded 
from the analysis because the subjects 
removed or lifted the respirator 
facepiece during the sampling period. 
Average ambient SO2 concentrations 
varied in the range of 53 to 61 mg/m^ 
(20.4 to 23.5 ppm) during the sampling 
period. Geometric mean WPF values 
reported for each of the three models of 
respirator were 22.1 {SD=22.6), 18.4 
(SD=14.2). and 12.9 (SD = 11.0). Moore 
and Smith concluded that the overall 
protection afforded by the respirators 
was poor, and that between one-third 
and one-half of the protection factors 
achieved would be below 10, the 
accepted minimum protection factor for 
that type of respirator. Reasons given by 
the authors for the poor fits observed 
among the subject workers included the 
possibility that strap tension was not 
properly adjusted (the authors did not 
control or monitor strap tension), 
variation in facial hair (despite the lack 
of beards or wide sideburns), and 
normal work activities that caused head 
motion and deep breathing associated 
with heavy work. 

The third study is that of Harris et al. 
in 1974 (Ex. 27-11), who evaluated the 
performance of five half-mask dust 
respirators among 37 miners working in 
4 coal mines. In-mask and ambient dust 
measurements were made throughout 
the workshifts, during which miners 
intermittently used respiratory 
protection. Thus, this study differs firom 
the others described above in that the 
ratio of in-mask to outside 
concentrations included periods of time 
where the respirator was not worn, in 
contrast to the typical WPF study. The 
ratio of in-mask to outside concentration 
determined during periods of 
intermittent respirator use, termed the 
“effective protection factor” (EPF), is 
not directly comparable to WPF values 
because, to the extent that workers 
spend time in contaminated 
atmospheres without respiratory 

protection, the WPF will tend to 
understate the actual protection 
obtained while the respirator is being 
worn. However, according to 
Poppendorf in 1995 (Ex. 54-512), it is 
possible to use EPF data to estimate the 
WPF that was likely to have been 
achieved during periods of respirator 
use if both of the following are known 
or can be estimated; (1) The fi’action of 
time during which the respirator was 
not worn by the subject, and (2) the ratio 
of contaminant concentration in areas 
where the respirator was worn to that in 
areas where the respirator was not worn. 
Poppendorf (Ex. 54-512) described the 
mathematical relationship between the 
EPF and WPF and suggested that the 
likely range of average WPF values 
achieved by the miners during periods 
of respirator use was 3.6 to 5.7. This 
estimate of WPF is based on an 
observation by Harris et al. that miners 
wore their respirators about half of the 
time during the sampling periods, and 
an assumption by Poppendorf (Ex. 54— 
512) that the dust levels in the air while 
respirators were worn were at least 5 
times higher than airborne dust levels 
during periods of respirator non-use. 
OSHA believes that the latter 
assumption is reasonable given that 
Harris et al. reported that, for the most 
part, miners wore their respirators only 
when visible airborne dust was present. 
Harris et al. noted that the hard hats 
worn by the miners interfered with 
proper respirator strap positioning and 
adjustment: OSHA believes that this 
factor, as well as the apparent lack of fit 
testing, is likely to have contributed to 
the low protection factors experienced 
by the miners. 

OSHA believes that the studies 
described above demonstrate that 
improved respirator performance can be 
achieved under actual workplace 
conditions if fit testing is used to select 
respirators, if respirators are clean and 
in good working order, and if employees 
are properly trained and supervised in 
their use. This is evident when the 
summary statistics firom aggregate 
protection factor data obtained firom 
field studies on groups of employees 
using respirators in the absence of a 
strong respirator program (i.e., Moore 
and Smith, Toney and Barnhart, Harris 

et al.) are compared with those obtained 
firom cohorts using respirators under the 
condition of a strong program (i.e., the 
studies reviewed by Nelson and the 
study by Galvin et al.). Summary 
protection factor data from these studies 
are presented in Table V-1 as geometric 
mean and mean WPF values, and the 
geometric standard deviation (GSD) of 
the distribution of WPF values. From 
these summary statistics, OSHA 
computed a weighted geometric mean 
WPF across cohorts exposed to 
particulate contaminants to compare the 
central tendency in protection factors 
achieved both with and without an 
adequate underlying respirator program 
(see footnote on Table V-1). 

In general, groups of employees using 
respirators against particulate exposures 
under a strong program achieved an 
overall GM protection factor about 25- 
fold higher than groups using 
respirators without the elements of a 
strong respiratory protection program. 
In studies that did not implement all of 
these elements, mean WPF values 
among the particulate-exposed worker 
cohorts tested ranged from about 6 to 
22. Mean WPF values for particulate- 
exposed worker cohorts included in the 
WPF studies where elements of a good 
program were implemented ranged from 
72 to 2,400, with the mean WPF from 
one study estimated to be 11,500. The 
results firom studies that examined 
respirator effectiveness against gas or 
vapor, also included in Table V-1, show 
an 8-fold difference in overall GM WPF 
values. With only one exception, the 95 
percent confidence intervals around the 
GM WPF values com.puted firom the 
studies reflecting inadequate program 
practices do not overlap with those 
computed firom the studies reflecting 
strong program elements (see Table V- 
1); thus, the hypothesis that there are no 
differences in the GM WPF values 
between the two groups of studies is 
rejected. This analysis suggests that 
implementation of a good respiratory 
protection program containing the 
elements described by the final rule can 
contribute to a substantial increase in 
the overall performance of respirators 
used in actual workplace settings, as 
measured by the mean WPF across 
groups of workers. 
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Table V-1 .—Summary Results From Workplace Protection Factor (WPF) Studies and Estimated Fre¬ 
quencies OF Respirator Failure, Based on a One-Factor ANOVA Analysis of Data From Workplace Pro¬ 

tection Factor (WPF) Studies 

Estimated percent of workers wkh: 

Study 
Geometric mean 
WPF (95% C.l.’) 

Geometric 
standard 
deviation 

Mean 
WPF Mean 

WPF <102 
Mean 

WPF <22 

WPF <10 
at least 

5% of the 
time® 

WPF S2 at 
least 5% 

of the 
time® 

Studies Reflecting Inadequate Program Elements 
Particulate Exposure 

Toney and Barnhart [1972] (Ex. 64-68) . ^11.4 (3.2-39.6) 84.12 31.1 76.8 9.0 100 60.4 
Harris et al. [1974] (Ex. 27-11) 

Low Estimate . 53.6 (1-17.9) 82-93 6.4 99.7 38.8 100 96.4 
High Estimate.. 55.7 (1.6-20.4) 5 2.93 10.2 97.0 12.5 100 82.3 

Weighted Geometric Mean . »5.6 
GasA/apor Exposure 

Moore and Smith [1976] (Ex. 64-69) 
Respirator A. 15.29 (8.3-28.1) 7 2.36 22.1 36.2 <0.01 98.9 1.9 
Respirator B ... 13.72 (7.7-24.4) 72.15 18.4 41.3 <0.01 99,7 0.5 
Respirator C. 9.59 (4.8-19.2) 72.16 12.9 83.1 <0.01 100 9.0 

Toney and Barnhart [1972] (Ex. 64-68) . ^3.8 (1.2-11.9) 8 2.28 5.3 100 14.7 100 ■ 95.7 
Weighted Geometric Mean . 89.4 

Studies Reflecting Good Program Elements 
Particulate Exposure 

Dixon and Nelson [1984]® . 3360 (3101-3640) 4.8 11,498 <0.01 <0.01 <0.01 <0.01 
Gaboury and Burd [1989]® . 47 (31-72) 2.5 72 0.2 <0.01 30.1 <0.01 
Lenhart and Campbell [1984]® . 166 (120-228) 3.8 405 0.1 <0.01 9.0 0.02 
Nelson and Dixon [1985]® . 258 (192-347) 5.2 1004 0.7 <0.01 14.5 0.3 
Gosselink et al. [1986]® . 96 (75-123) 2.3 136 <0.01 <0.01 0.1 <0.01 
Colton and Mullins [1992]® . 147 (117-185) 2.5 224 <0.01 <0.01 0.1 <0.01 
Myers [1990]® . 346 (256-^68) 7.2 2,428 2.8 0.1 22.2 1.7 

Weighted Geometric Mean . 8142 
Gas/Vapor Exposure 

Galvin et al. [1990] (Ex. 64-22). 79 (54-115) 3.5 173 1.1 <0.01 31.7 0.2 

’95% confidence interval of the geometric mean WPF calculated as follows for simultaneous confidence intervals: y±SOi-Vn tn_i 1-0^2. 
a-1-(1-0.05)''N 

where n is the number of WPF measurements in each study and N is the number of studies being compared (i.e., 10 for particulate studies 
and 5 for gas/vapor studies). 

2 Calculated from equation 9 as described in the text; 5 = 0.1 for WPF - 10, 5 > 0.5 for WPF = 2. 
3 Calculated from equation 10 as described in the text; k = 0.1 for WPF * 10, k 3, 0.5 for WPF = 2. 
^Calculated by OSHA from raw data presented by the authors. 
5 Range of WPF values estimated by Popendorf [1995] (Ex. 54-512), from effective protection factor values (EPF) reported by Harris et al. 

QSDs calculated by OSHA from median and mean EPF values reported ^ Harris et al. 
^Calculated as a weighted geometric mean as follows: exp[(LlnGA(ff(lnGrSD)2)/X( 1/(InGSD)^)]. 
^ Calculated by OSHA from median and mean WPF values reported by Moore and Smith. 
® Studies reviewed by Nelson [1995] (Ex. 64-514). 

The three WPF studies representing 
deficient program practices were all 
conducted 10 to 20 years earlier than 
the WPF studies reflecting good 
program elements. Thus, differences 
between the two groups of studies in 
working conditions, processes and 
exposures, or respirator equipment and 
technology could confound the 
comparison of respirator effectiveness 
measures. OSHA is not aware of any 
recent studies that have been conducted 
that were designed to evaluate the 
impact of respirator program elements 
on respirator effectiveness, nor are 
recent studies available that have 
attempted to measure respirator 
effectiveness under conditions of a poor 
respiratory protection program. OSHA 
believes that this analysis of program 
impacts on respirator performance is 
based on the best available data. 
However, OSHA has considered 
whether confounding factors related to 

the elements of a good respirator 
program may also have contributed to 
the differences in respirator 
performance reported by the two groups 
of WPF studies. For example, respirator 
fit can be adversely affected by vigorous 
work activity requiring head motion and 
deep breathing. Heavy work loads also 
contribute to respirator discomfort, 
which may cause a worker to wear a 
respirator too loosely. The nature of the 
air contaminant affects respirator 
performance in that different types of 
respirator filters have different 
capabilities in purifying contaminated 
air and gas-phase contaminants and 
small-particulate aerosols pass more 
readily through leak points than do 
aerosols comprised mostly of larger 
particles. 

OSHA does not believe that any 
systematic differences in working 
conditions or respirator technology 
contribute substantially to the 

differences in respirator effectiveness 
found between the two groups of studies 
included in the analysis. For example, 
both groups of studies represent a range 
of workplace situations that involve 
strenuous and non-strenuous work. In 
the studies that do not reflect good 
program practices, workers were 
engaged in active, strenuous work 
(smelter operations and coal mining) as 
well as less active work (spray painting). 
Similarly, studies that reflect good 
program practices have also been 
conducted on worker cohorts engaged in 
both active work (metals refining) and 
less active work (spray painting, brake 
repair). Both groups of studies also 
involve a range of contaminants, 
including both gas-phase and various 
kinds of particulate. Some of the studies 
reviewed by Nelson included 
information on the size distribution of 
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particulates to which workers were 
exposed, with the range across these 
studies including both respirable and 
non-respirable particles. Cither studies 
included in the Nelson analysis 
reported that workers were exposed to 
both dust and fume. Therefore, the 
differences in WPFs found between the 
two groups of studies cannot be 
explained by differences in particulate 
sizes or characteristics. Both groups of 
studies also represent a variety of half¬ 
mask respirator designs emd filters, 
including single-use respirators and 
respirators equipped with dust/mist 
(i.e., non-HEPA) filters. OSHA believes 
it vmlikely that the 14-fold difference in 
overall V\^Fs between the two groups of 
studies can be primarily attributed to 
any fundamental differences in 
respirator equipment or technology. 
Therefore, OSHA finds that the 
difierences in WPF values obtained 
from the two groups of studies are more 
likely to reflect differences in how well 
the respirators fit the subject workers, 
the condition of the respiratory 
equipment used, and the extent to 
which the equipment was used 
properly, rather than any confoimding 
caused by systematic differences in 
work settings, the nature of the 
exposures, or the age of the WPF 
studies. 

The kinds of summary statistics - 
presented in Table V-1 have been used 
by several investigators to demonstrate 
how poorly or how well respirators can 
protect workers imder actual conditions 
of use (see, for example, Moore and 
Smith (Ex. 64-69), Nelson et al. (Ex. 64- 

514)). However, such descriptive 
measures can only provide information 
on the aggregate fi^quency distribution 
of protection factor values in a group of 
workers. Although it is useful to rely on 
summary statistics fi-om aggregate 
protection factor data to make general 
statements about the effectiveness of 
respirators, such measures do not 
adequately convey information on the 
number or proportion of workers who 
remain at risk of overexposure to air 
contaminants despite the use of 
respiratory protection, or how 
fi^quently an individual worker might 
experience poor fits. 

Nicas (Ex. 156) and Nicas and Spear 
in 1992 (Ex. 64-425) have suggested that 
using statistics from aggregate 
protection factor data does not 
adequately describe the true risk of 
overexposure to workers using 
respirators because the approach fails to 
recognize that there are two different 
soiirces of variability that accoimt for 
the overall variation in protection factor 
values measured fi'om a given cohort of 
workers. One source of variability in 
protection factors is the variation 
typically experienced by a single worker 
from one day to the next; this is termed 
within-worker variability. The second 
source of variability reflects the 
observation that different workers 
within a group will achieve different 
average protection factors over a given 
period of time; this is termed between- 
worker variability. In a peer-reviewed 
article, Nicas and Spear (Ex. 64-425) 
have described a statistical model that 
accounts for both sources of variability. 

This model has been used by OSHA to 
estimate the following fi-om the 
protection factor studies described 
above to better characterize risks to 
workers who use respirators both in the 
absence of and imder a strong 
respiratory protection program; 

(1) The proportion of workers who fail to 
achieve a long-term average protection factor 
at or above some specified target level, 
exposing the worker to an increased risk of 
a chronic health hazard (i.e., a health hazard 
that is typically associated with long-term 
cumulative exposure); and 

(2) The proportion of workers who achieve 
a protection fiictor below some specified 
target level at least 5 percent of the time that 
the respirator is worn, thus increasing the 
fi^uency with which a worker may be 
exposed above an effect concentration 
associated with an acute health hazard. 

The Nicas and Spear model (Exs. 64- 
425,156) used by OSHA in this analysis 
is a one-factor analysis of variance and 
is described briefly as follows. Let P 
denote a penetration value experienced 
by the wearer of a respirator during a 
randomly selected wearing time (P is 
defined as the reciprocal of the 
protection factor PF measured in the 
workplace, or 1/PF). For example, a P 
value of 0.1 for a respirator wearer 
reflects that a protection factor of 10 was 
achieved in the workplace for that 
individual. If one were to measure the 
penetration values among members of a 
group of workers over time and 
aggregate the results, the total 
distribution of P values can be described 
by the following parameters; 

(1) P = ^lpXRxVF 

(2) GM[P] = Pp X GM[E] X GM[W] 

(3) GSD[P] = exp^^Vln^ GSD[B]+\n^ GSD[W] j 

Where; 
P = the penetration value for a worker 

for a particular wearing period, 
Pp = the arithmetic mean penetration 

value for the population, 
B = a lognormally distributed factor that 

transforms Pp to the arithmetic 
mean penetration value for the 
individual worker, and 

W = a lognormally distributed factor 
that transforms Pp x B to the P value 

experienced by the individual 
worker for a particular wearing 
time. 

The factors W and B describe within- 
worker variability and between-worker 
variability, respectively. 

Since workplace protection factor 
studies typically report the geometric 
mean and geometric standard deviation 
of protection factor values obtained 

fiom a cohort of respirator wearers (i.e., 
GM[P] and GSD[P]), the parameters 
described above for within-worker and 
between worker variability can be 
estimated as follows if the relationship 
between GSD[B] and GSD[W] are known 
or assumed. Let R represent the ratio of 
GSD[W]/GSD(B]; then GSD[B] can be 
estimated fiom GSD[P] and R by the 
relationship 

(4) GSD[B] = ^ R + 2(ln^ GSDiP) - In^ r) 
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GSD[W1, GM[B1, and GM(W] are 
estimated by: 

(5) GS£>11V] = GSZ)(R]*/? 

(6) GM[W] = l/exp(0.5* In^ (GSZJJwJ), and 

(7) GAf [B] = l/exp(0.5* In^ (GSDJB]). 

The arithmetic mean of the total 
distribution of penetration values across 
the whole cohort, Pp, is estimated by: 

(8) 
GM[P] 

~ {GM{B]*GM[W]) 

Nicas (Ex. 156) defines two additional 
values, 5 and k, that are based on the 
parameters described above. The value 
5 represents the 95th percentile of the 
between-wearer distribution of average 
penetration values among a cohort of 

respirator wearers; thus, there is a 5 
percent chance that a respirator wearer 
in the cohort could have an average 
penetration value of 5 or higher. If 5 is 
set to some penetration value reflecting 
some minimum acceptable value of 

{ln5-(lnM.p+lnGA/[B])) 

lnG5Z)[B] 

protection, the probability that a 
respirator wearer would fail, on average, 
to achieve the minimum acceptable 
penetration value is Pr(Z>z), where 

and Z is the standard normal deviate. By 
estimating the parameters Pp, GM[B]. 
and GSD(B] firom WPF data, one can 
estimate the probability that a respirator 
wearer could have an average 
penetration value greater than some 
specified value 5. 

The value k is defined by Nicas (Ex. 
154) based on the distribution of each 
worker’s 95th percentile P value and 
represented the P value experienced at 
least 5 percent of the time by 95 percent 
of workers in the cohort. If k is set to 
some minimum acceptable P value, the 

estimated probability that a respirator 
we^er could fail to achieve the 
minimum P value at least 5% of the 
time is Pr(Z>z), where 

(10) 
, In K - [in + In GM[B] + (1.645 In G5Z)(W]) - (o.5 In^ GSD[VV])] 

lnG5£>[fi] 

and Z is the standard normal deviate. 
Thus, the proportion of workers who 
fail to achieve a P value of k at least 5 
percent of the time can be determined 
by estimating the parameters Pp, GM[B], 
and GSD(W1 from WPF data. 

The following hypothetical example 
illustrates OSHA’s use of the model to 
estimate the risk to workers of 
experiencing an overexposure while 
using respiratory protection. Suppose 
that the WPF values obtained ft-om a 
group of workers using half-mask, 
negative-pressure respirators are found 
to have a geometric mean of 50 (i.e., 
GM(P] = 1/50 = 0.02) and a geometric 
standard deviation of 3.0 (GSD[P] = 3.0). 
Furthermore, from one of the WPF 
studies reviewed by OSHA (Galvin et 
al.) (Ex. 64-22), it was reported that 
within-worker variability exceeded 
between-worker variability in workplace 

protection factors, with the ratio 
GSD[W1/GSD(B1 = 1.5. From equations 4 
through 7 above, and assuming that R = 
1.5, then GSD[B) = 1.73, GSD(W] = 2.60, 
GM(W1 = 0.63, and GM[B1 = 0.86. The 
arithmetic average of the cohort’s P 
values, Pp, is estimated firom equation 8 
to be 0.037. If a protection factor of less 
than 10 (the NIOSH minimum assigned 
PF for half-mask respirators) is 
considered to place the worker at risk of 
an overexposure, then equation 9 
predicts a probability of 1.8 percent that 
a worker in the group would be 
expected to have an average WPF value 
of 10 or less (i.e., 5 is set to 0.1 in 
equation 9); that is, 1.8 percent of the 
group of respirator wearers would 
frequently encounter situations where 
they are working in a hazardous 
environment without the minimum 
protection expected from the respirators 

being used. By equation 10, there is a 
substantial probability (47 percent) that 
a worker in the cohort would not 
achieve a minimum protection factor of 
10 at least 5 percent of the time that 
respirators are used (i.e., k is set to 0,1 
in equation 10). 

OSHA used the Nicas and Spear 
model, the summary data from the WPF 
studies reviewed above, and the method 
outlined in the example described above 
to estimate the probability that a 
respirator wearer would fail to receive 
adequate protection from their 
respirator; the detailed results of this 
analysis appear in Table V-1, and 
summary findings are listed in Table V- 
2. From the studies that reflect the lack 
of an adequate respiratory protection 
program, the Nicas and Spear model 
predicts a high probability (between 36 
and 100 percent) that a wearer would 
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not achieve em average protection factor reflecting good respirator program analysis demonstrate that deficiencies 
of 10. Data from two of these studies by elements would be expected to in implementing a good respirator 
Toney and Barnhart (Ex. 64-68), and experience low WPFs much less program can greatly increase the chance 
Harris et al. (Ex. 27-11), when used in ft«quently. The probability that a wearer that the wearer of a negative-pressure 
the model, suggest a probability of would attain an average WPF of 10 or respirator will receive less than the 
between 13 and 39 percent that the less is estimated to be between <0.01 minimum expected average protection 
average WPF for a respirator wearer and 3 percent. Results from the studies from the respirator over the long-term, 
could be 2 or less, which may be that reflect good respiratory program increasing the chance that the 
considered equivalent to receiving no practices also indicate that long-term be exposed to a higher 
long-term protection at all. In contrast, average WPF values at or below 2 would p>,-nnir health rick 
workers included in the studies rarely occur. The results from this 

Table V-2.—Summary Estimates of the Probability of Achieving Inadequate Fits for Half-Mask, Negative- 
Pressure Respirators Under Deficient and Good Respiratory Protection Programs 

Percent probability that weareTwill 
achieve 

Quality of respirator program Average work- 
Workplace fit fac¬ 
tor of less than 10 

place fit factor of at least 5 percent 
less than 10 of time that res¬ 

pirator is worn 

1 Deficient .;. 36-100 99-100 
Good... <0.01-3 <0.01-32 

OSHA’s analysis (Tables V-1 and V- 
2) also demonstrates that workers using 
respiratory protection under a deficient 
program will be exposed more 
frequently to higher concentrations of 
airborne contaminants, which may 
increase the risk that the worker will 
experience acute health effects. The 
Nicas and Spear model applied to the 
studies that reflect inadequate respirator 
programs predicts nearly a 100 percent 
chance that a protection factor of less 
than or equal to 10 would be 
experienced at least 5 percent of the 
time. Under conditions of a good 
respirator program, use of the model 
suggests no more than a 32 percent 
chance that WPFs of less than or equal 
to 10 will occur more than 5 percent of 
the time. 

OSHA finds that, without an adequate 
respiratory protection program in place, 
a substantial fraction of respirator users 
are at risk of being overexposed to 
hazardous air contaminants due to poor 
respirator performance. The studies 
conducted under conditions of a poor 
respirator program, when analyzed 
using the Nicas and Spear model, 
suggest a greater than 50 percent 
probability that the wearer of a half¬ 
mask, negative-pressure respirator will 
regularly fail to attain the expected 
minimum level of protection, and that 
the chance of receiving essentially no 
protection is substantial. OSHA 
considers these risks of overexposure to 
be significant. The studies reviewed by 
Nelson and the Galvin study indicate 
that these risks are considerably lower 
in situations where respirators are used 
in conjunction with the implementation 

of strong respiratory protection program 
elements such as appropriate fit testing, 
adequate employee training, use of 
clean respirators in good working order, 
and regular monitoring of employees to 
ensure proper respirator use. Thus, 
OSHA finds that implementation of a 
comprehensive respiratory protection 
program, such as the one prescribed by 
the final rule, will substantially reduce 
the risk of overexposure that is due to 
respirator failure. Because such 
overexposures can place workers at a 
significant risk of health impairment, as 
described earlier in this section, OSHA 
also finds that promulgation of the final 
rule will substantially reduce the 
significant health risks associated with 
those overexposures. 

VI. Summary of the Final Economic 
Analysis 

In the Final Economic Analysis, 
OSHA addresses the significant issues 
related to technological and economic 
feasibility and small business impacts 
raised in the rulemaking process. This 
analysis also explains in detail the 
Agency’s findings and conclusions 
concerning pre-standard (baseline) 
conditions, such as respirator program 
practices, in establishments in the 
regulated community, and discusses 
how and why the requirements of the 
standard are expected to reduce 
employee exposures. The preamble to 
the revised rule and the Final Economic 
Analysis are integrally related and 
together present the fullest statement of 
OSHA’s reasoning concerning this 
standard. The Final Economic Analysis 

has been placed in the rulemaking 
docket. 

This analysis of OSHA’s revised 
Respiratory Protection standard (29 CFR 
1910.134) has been conducted in 
accordance with Executive Orders (EOs) 
12866 and 12875, the Regulatory 
Flexibility Act (as amended in 1996), 
the Small Business Regulatory 
Enforcement Fairness Act (SBREFA), 
the Unfunded Mandates Reform Act 
(UMRA) and the Occupational Safety 
and Health Act. The standard is a 
"significant” rule as defined by EO 
12866, a “major” rule as defined by Sec. 
804 of SBREFA, and a “significant” rule 
as defined by UMRA. 

The purposes of this Final Economic 
Analysis are to: 

• Describe the need for a revised 
standard governing the use of 
respirators; 

• Identify the establishments, 
industries and employees potentially 
affected by the standard; 

• Evaluate the costs, benefits, 
economic impacts and small business 
impacts of the standard on afiected 
firms; 

• Assess the technological and 
economic feasibility of the standard for 
affected establishments, industries, and 
small businesses; and 

• Identify the availability of effective 
non-regulatory and alternative 
regulatory approaches. 

OSHA’s final Respiratory Protection 
standard covers the use of respiratory 
protection in general industry, 
construction and shipyard employment, 
as well as marine terminals and 
longshoring. In all, about 5 million 



1172 Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Rules and Regulations 

employees are estimated to use 
respirators. * Workers use respirators to 
protect themselves from a wide variety 
of occupational exposxires. Respirators 
are used, at least to some extent, in 
virtually every industry, although the 
extent of respirator use varies by 
industry. Manufacturing and 
construction have relatively heavy 

respirator use; in contrast, use in many 
service industries is very limited. 

Chapter 11 of the economic analysis 
describes the pattern of respirator use 
within each affected industry. To 
develop this profile, the Agency 
analyzed the results of several OSHA- 
sponsored nationwide surveys. The 
results of OSHA’s analysis appear in 
Table VI-1. The Agency estimates that 

approximately five percent of workers 
wear respirators at some time, and that 
approximately 1.3 million 
establishments, or about 20 percent of 
all establishments, have employees who 
use respirators. Approximately 900,000 
of these establishments are very small, 
i.e., have fewer than 20 employees. For 
a discussion of the number of firms 
identified by the Small Business 
Administration (SBA) as small, see 
Chapter V. 

Table Vl-1.—Number of Respirator Users and Their Employers by Industry 

SIC and industry Total employ¬ 
ment 

Number of 
respirator 
wearers 

Total number 
of establish¬ 

ments 

Number of es¬ 
tablishments 

with respirator 
wearers 

07 Agricultural services. 555,686 48,262 95,956 25,464 
08 Forestry . 17,716 2,764 2,251 950 
13 Oil and gas extraction. 257,694 46,180 18,502 3,313 
15 General contractors and operative builders ... 1,096,289 202,284 180,998 70,835 
16 Heavy construction, except building. 679,578 99,668 34,332 r 13,403 
17 Special trade contractors. 2,731,774 491,928 382,528 115,380 
20 Food and kindred products.... 1,498,078 87,589 21,049 8,899 
21 Tobacco products ... 37,189 2,022 119 47 
22 Textile mill products. 615,683 66,989 6,245 1,937 
23 Apparel and other textile products. 972,060 26,431 24,293 5,238 
24 Lumber and wood products. 675,081 89,970 37,087 15,922 
25 Furniture and fixtures. 476,488 56,141 11,515 7,675 
26 Paper and allied products.. 627,746 41,313 6,478 2,616 
27 Printing and publishing . 1,500,580 19,185 65,416 6,393 
28 Chemicals and allied products. 851,720 230,405 12,371 10,744 
29 Petroleum and coal products. 112,984 29,647 2,117 1,398 
30 Rubbber and miscellaneous plastics products. 915,166 53,800 16,048 6,805 
31 Leather and leather products. 104,747 4,406 2,025 324 
32 Stone, clay, and glass products . 471,639 69,904 16,208 8,798 
33 Primary metal industries . 655,556 133,012 6,726 4,105 
34 Fabricated metal products . 1,371,072 124,289 36,416 17,134 
35 Industrial machinery and equipment. 1,749,735 96,161 54,436 25,545 
36 Electronic and other electronic equipment . 1,424,351 65,930 17,073 6,895 
37 Transportation equipment. 1,601,554 185,783 11,420 7,649 
38 Instruments and related products.. 878,379 35,188 11,419 4,207 
39 Miscellaneous manufacturing industries. 375,501 22,751 17,183 6,793 
40 Railroad transportation. 49,200 1,790 1,000 225 
41 Local and interurban passenger transit .. 366,657 13,337 18,603 4,194 
42 Trucking and warehousing. 1,633,543 59,497 115,531 26,049 
44 Water transportation . 162,478 7,458 8,412 605 
45 Transportation by air.:. 344,822 12,543 11,436 822 
46 Pipelines, except natural gas... 17,143 2,808 811 521 
47 Transportation services. 363,103 22,428 47,858 3,441 
48 Communication . 1,299,658 15,176 40,399 3,457 
49 Electric, gas, and sanitary services... 924,373 187,298 21,040 10,148 
50 Wholesale trade—durable goods . 3,414,441 373,644 317,418 118,387 
51 Wholesale trade—nondurable goods . 2,504,260 289,619 185,908 70,196 
52 Building materials and garden supplies. 696,228 95,688 69,965 • 19,822 
53 General merchandise stores... 2,141,964 21,420 35,646 3,565 
54 Food stores. ‘3,027,828 30,278 181,850 18,185 
55 Automotive dealers and service stations. 1,992,774 245,662 198,905 80,121 
56 Apparel and accessory stores . 1,194,121 15,788 143,526 14,353 
57 Furniture and homefumishings stores..-.. 754,024 12,348 112,254 11,225 
58 Eating and drinking places . 6,727,618 67,276 441,512 44,151 
59 Miscellaneous retail . 2,422,923 38,734 , 352,129 35,213 
60 Depository institutions. 2,095,049 20,950 102,622 10,262 
61 Nondepository institutions... 483,133 4,831 41,869 4,187 
62 Security and commodity brokers ... 449,826 4,498 34,325 3,433 
63 Insurance carriers ...'.. 1,570,356 15,704 43,784 4,378 
64 Insurance agents, brokers, and service ... 656,007 13,452 122,292 12,229 
65 Real estate. 1,335,048 25,846 234,961 23,496 
67 Holding and other investment offices . 254,172 3,016 27,420 2,742 
70 Hotels and other lodging places. 1,527,126 15,271 52,874 5,287 

' Approximately 5% of these respirator-using specific health standards rather than to this 
employees would be subject to OSHA’s substance- standard. 
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Table Vl-i .—Number of Respirator Users and Their Employers by Industry—Continued 

SIC and industry Total employ¬ 
ment 

Number of 
respirator 
wearers 

Total number 
of establish¬ 

ments 

Number of es¬ 
tablishments 

with respirator 
wearers 

72 Personal services. 1,252,777 45,854 200,520 23,848 
73 Business services . 5,832,261 255,034 322,668 38,375 
75 Auto repair, services, and parking. 903,806 110,528 174,635 70,345 
76 Miscellaneous repair services. 439.495 5,103 72,763 3,810 
78 Motion pictures. 500,889 5,009 42,457 4,246 
79 Amusements and recreation services . 1,201,248 12,012 88,077 8,808 
80 Health services . 10,403,118 217,118 471,873 108,337 
81 Legal services. 962,374 17,417 158,336 15,834 
82 Educational services. 1,967,024 19,670 42,867 4,287 
83 Social services. 2,028,694 20,287 145.998 14,600 
84 Museums, botanical, zoological gardens... 73,874 739 3,607 361 
86 Membership organizations. 2,062,501 26,275 238,868 23,887 
87 Engineering and management services . 2,589,839 27,483 249,846 24,985 
89 Services, n.e.c. 84,%0 1.607 14,606 1,461 
92 Fire Departments (State Plan States) . 126,500 126,500 9,283 9,283 

Other public sector (State Plan States) . 7,677,000 114,570 203,158 20,316 

Total. 98,768,281 4,953,568 6,494,122 1,281,945 

Sources: DOL, OSH A Office of Regulatory Analysis; County Business Patterns, 1993; OSHA’s respirator, PEL, PPE, and Construction PEL 
surveys. 

The new standard is programmatic in 
nature, reflects current practice at many 
facilities, and does not require the use 
of new technology. Thus, OSHA finds 
that the standard is clearly 
technologically feasible for affected 
firms of all sizes. 

The benefits that will accrue to 
respirator users and their employers are 
substantial and take a number of forms. 
Chapter IV of the analysis describes 
these benefits, both in quantitative and 
qualitative forms. The standard will 
benefit workers by reducing their 
exposures to respiratory hazards.' 
Improved respirator selection 
procedures, better fit test procedures, 
and improved training, all areas 
strengthened by the revised standard, 
will contribute substantially to greater 
worker protection. Estimates of the 
benefits of the standard are complicated 
by uncertainties about the effectiveness 
of the standard and the number of 
covered work-related illnesses. The 
Agency estimates that the standard will 
avert between 843 and 9,282 work- 
related injuries and illnesses annually, 
with a best estimate (expected value) ^ of 
4,046 averted illnesses and injuries 

^ OSHA believes that, for the purposes of this 
rulemaking, the most reasonable way to summarize 
the uncertainties in benefits estimates via a single 
numerical estimate is to use the expected value; 
that is, the average of all plausible values weighted 
by their relative probabilities. For simplicity’s sake, 
OSHA will refer to this point estimate as the “best 
estimate.” 

3 Because this regulation will not directly affect 
the benefits for the estimated 5% of employees who 
wear respirators as a result of OSHA’s substance- 
specific health standards (except to the extent that 

annually. In addition, the standard is 
estimated to prevent between 351 and 
1,626 deaths annually from cancer and 
many other chronic diseases, including 
cardiovascular disease, with a best 
estimate (expected value) of 932 averted 
deaths from these causes.^ 

The annual costs employers in the 
affected establishments are estimated to 
incur to comply with the revised 
respirator standard total $111 million.^ 
These costs, which are presented in 
detail in Chapter III of the full economic 
analysis, are annualized over a 10-year 
horizon at a discount rate of 7 percent; 
Table VI-2 shows annualized costs by 
provision of the standard. The most 
costly provisions are those requiring 
annual fit testing of respirators and 
annual refresher training. These two 
provisions together account for 
approximately 90 percent of the 
standard’s compliance costs. As a rule, 
costs ai^ largely determined by the 
extensiveness of respirator use in 
affected establishments. This analysis 
did not attempt to factor in the offsetting 
value of cost savings from regulatory 
changes, such as dropping the existing 
standard’s prohibition against contact 

uniformity of provisions improve compliance), and 
these respirator-wearing employees are included in 
the benehts estimates presented here, the benefits 
of the revised respiratory protection standard are 
somewhat overestimated. In particular, deaths and 
illnesses caused by exposures to such OSHA- 
regulated substances as asbestos and lead may in 
fact account for a disproportionate share (more than 
5%) of the occupational illnesses and deaths 
attributed by this analysis to the respirator 
standard. This means that OSHA’s benefits 
estimates are likely to be overstated by more than 
5%. Nevertheless, OSHA believes that the 

lens use, providing for greater 
uniformity for substance-specific health 
standard respirator provisions, or 
allowing employers to use licensed 
health care providers in addition to 
physicians to perform medical 
evaluations. 

substantial majority of the benefits resulting from 
appropriate respirator use can be propierly 
attributed to the respirator standard. 

'* Because this regulation does not directly affect 
the costs for the estimated 5% of employees who 
wear respirators as a result of OSHA’s substance- 
specific health standards, and these respirator users 
are included in the cost estimates, the costs are 
somewhat overestimated. Because costs are 
approximately proportional to the number of 
employees affected, the magnitude of this 
overestimate is likely to be about 5%. 
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Table VI-2.—Annual Cost of Respirator Standard Revisions for Respirator-Using Establishments, by 
Provision 

SIC and industry 
Revision 
written 
plans 

Annual fit 
testing 

Annual 
training 

Certifi¬ 
cation for 

emergency 
respirator 

inspections 

Labeling 
for sorbent 

bed 
changes 

Record¬ 
keeping Total 

07 Agricultural services . $31,755 $441,836 $298,047 $0 $35,858 $807,497 
08 Forestry . 1,228 25,475 13,849 0 2,054 42,606 
13 Oil and gas extraction . 8,769 734,048 315,180 41,551 34,312 1,133,860 
15 General contractors and operative builders. 141,534 2,992,402 1,909,631 0 150,297 5,194,342 
16 Heavy construction, except building . 32,027 1,534,132 736,976 0 2,109 74,053 2,379,297 
17 Special trade contractors . 256,681 7,820,459 4,340,977 0 1,344 365,502 12,784,963 
20 Food and kindred products . 21,109 1,006,778 428,004 86,371 0 65,078 1,607,339 
21 Tobacco products. 210 37,254 16,252 0 0 1,502 55,218 
22 Textile mill products . 4,349 728,823 286,222 9,703 0 49,773 1,078,870 
23 Apparel and other textile products. 7,864 226,658 101,380 0 0 19,638 355,540 
24 Lumber and wood products . 27,997 972,293 489,510 16,750 0 66,848 1,573,397 
25 Furniture and fixtures . 13,119 623,774 289,781 53,627 0 41,712 1,022,013 
26 Paper and allied products. 8,373 877,037 280,715 66,279 105 30,696 1,263,205 
27 Printing and publishing. 15,217 221,275 139,295 0 0 14,255 390,041 
28 Chernies and allied products. 33,159 4,194,240 1,656,678 741,170 763 171,191 6,797,201 
29 Petroleum and coal products . 4,699 646,431 277,684 108,927 16 22,028 1,059,785 
30 Rubber and miscellaneous plastics products ... 14,100 676,734 284,187 2,068 0 39,974 1,017,063 
31 Leather and leather products. 456 37,208 15,800 1,502 0 3,274 58,239 
32 Stone, day, and glass produds. 20,743 1,018,192 464,833 28,365 11 51,939 1,584,083 
33 Primary metal industries. 14,028 2,263,416 951,396 44,664 28 98,828 3,372,360 
34 Fabricated metal produds. 41,510 1,663,770 765,562 178,892 0 92,346 2,742,081 
35 Industrial machinery and equipment. 64,626 1,498,968 786,251 0 868 71,447 2,422,161 
36 Electronic and other eledronic equipment. 17,103 917,414 388,929 24,483 657 48,986 1,397,572 
37 Transportation equipment . 23,876 3,413,486 1,568,463 100,401 8,775 138,037 5,253,038 
38 Instruments and related produds . 10,299 516,278 230,813 1,626 333 26,145 785,493 
39 Miscellaneous manufaduring industries . 12,007 250,490 136,104 0 176 16,904 415,682 
40 Railroad transportation. 937 37,818 16,134 0 0 1,330 56,219 
41 Local eind interurban passenger transit . 9,002 167,510 86,710 0 0 9,910 273,131 
42 Trucking and warehousing . 64,666 791,301 511,259 570 0 44,206 1,412,003 
44 Water ti^sportation. 1,588 136,318 65,312 0 0 5,541 208,760 
45 Transportation by air . 2,015 199,061 85,196 0 0 9,320 - 295,592 
46 Pipelines, excepi natural gas . 1,637 87,121 31,182 0 15 2,086 122,041 
47 Transportation services . 6,150 256,532 135,948 0 0 16,664 415,294 
48 Communication. 9,141 282,097 141,518 0 0 11,276 444,032 
49 Electric, gas, and sanitary services . 32,542 3,736,483 1,662,243 359,209 4,581 139,162 5,934,220 
50 Wholesale trade—durable goods. 241,074 5,545,911 2,737,719 6,687 0 277,618 8,809,008 
51 Wholesale trade—nondurable goods.. 134,760 3,979,336 1,728,752 126,854 0 215,187 6,184,888 
52 Building materials and garden supplies. 24,193 922,814 418,187 0 0 71,096 1,436,291 
53 General merchandise stores. 5,369 135,056 56,819 0 0 15,915 213,160 
54 Food stores . 27,336 208,820 154,036 0 0 22,497 412,689 
55 Automotive dealers and service stations . 112,276 1,920,333 1,281,723 0 0 182,527 3,496,858 
56 Apparel and accessory stores. 19,022 91,801 92,713 0 0 11,730 215,266 
57 Furniture and homefumishings stores . 20,225 111,532 106,953 0 0 9,175 247,884 
58 Eating and drinking places. 47.123 257,557 214,860 0 0 49,986 569,526 
59 Miscellaneous retail .. 53,098 275,565 269,808 0 0 28,780 627,250 
60 Depository institutions . 20,271 207,313 135,320 0 0 15,566 378,470 
61 Nondepository institutions . 10,608 51,626 53,951 0 0 3,590 119,776 
62 Security and commodity brokers. 10,508 64,998 58,550 0 0 3,342 137,397 
63 Insurance carriers. 13,360 226,063 123,889 0 0 11,668 374,979 
64 InsurarKe agents, brokers, and service. 36,394 200,209 199,277 0 0 9,995 445,875 
65 Real estate . 70,079 348,877 368,891 0 0 19,203 807,051 
67 Holding and other investment offices. 8,272 43,583 43,970 0 0 2,241 98,066 
70 Hotels and other lodging places . 8,119 101,853 57,381 0 0 11,347 178,699 
72 Personal services. 26,015 552,641 270,488 0 0 34,069 883,214 
73 Business services. 58,974 3,325,952 1,172,726 0 0 189,490 4,747,142 
75 Auto repair, services, and parking . 93,387 970,308 881,030 0 0 82,122 2,026,846 
76 Miscellaneous repair services . 5,735 61,214 54,759 0 0 3,791 125,499 
78 Motion pictures. 11,425 62,923 61,091 0 0 3,722 139,160 
79 Amusement and recreation services. 14,128 93,683 76,484 0 0 8,925 193,220 
80 Health services. 183,206 2,510,780 1,948,071 0 0 161,319 4,803,376 
81 Legal services . 47,661 253,320 256,703 0 0 12,941 570,625 
82 Educational services .7.. 10,933 259,816 125,365 0 0 14,615 410,729 
83 Social services . 23,601 166,510 130,949 0 0 15,073 336,133 
84 Museums, botanical, zoological gardens. 891 8,995 6,036 0 0 549 16,471 
86 Membership organizations .. 57,115 316,483 ' 304,939 0 0 19,523 698,060 
87 Engineering and management services. 74,480 380,740 390,356 0 0 20,420 865,997 
89 Services, n.e.c. 4,082 28,754 22,201 0 0 1,194 56,231 
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Table VI-2.—Annual Cost of Respirator Standard Revisions for Respirator-Using Establishments, by 
Provision—Continued 

SIC and industry 
Revision 
written 
plans 

Annual fit 
testing 

Annual 
training 

Certifi¬ 
cation for 

emergency 
respirator 

inspections 

Labeling 
for sorbent 

bed 
changes 

Record¬ 
keeping Total 

92 Fire Departments. 24,723 2,265,377 1,005,792 0 ^■1 93,990 3,389,882 
Other public sector . 48,361 49,739 1,147,899 0 85,126 1,331,125 

Total . 2,501,319 67,033,593 35,865,707 1,999,699 20,259 3,680,501 111,101,079 

Source; Department of Labor, Safety and Health Administration, Office of Regulatory Analysis. 

Chapter V of the economic analysis 
analyzes the impact of these compliance 
costs on establishments in affected 
industries. The standard is clearly 
economically feasible: the cost in the 
average affected establishment is 0.002 

percent of sales and 0.03 percent of 
profits: in the most heavily impacted 
industry—^business services, SIC 73— 
annualized compliance costs amount to 
only 0.1 percent of estimated sales and 
1.22 percent of profits. In the next most 

heavily impacted industry—Special 
Trade Contractors, SIC 17—costs 
amount only to 0.02 percent of sales and 
0.46 percent of profits. These results are 
shown in Table VI-3. 

TABLE VI-3.—Annual Cost of Final Respiratory Protection Standard as a Percent of Sales and Profits 
OF Respirator-using Establishments 

SIC and industry 

Average 
compliance 
cost/estab¬ 

lishment 

Average 
sales/estab¬ 

lishment 

Average prof¬ 
it/establish¬ 

ment 

Complieince 
cost as a 
percent of 

sales 

Compliance 
cost as a 
percent of 

profits 

07 Agricultural services. $32 $269,290 17,425 0.01 0.18 
08 Forestry . 45 897,908 69,720 0.00 0.06 
13 Oil and gas extraction ... 364 11,234,630 1,021,330 0.00 0.04 
15 General contractors and operative builders. 73 1,131,765 52,585 0.01 0.14 
16 Heavy construction, except building . 178 2,709,660 146,028 0.01 0.12 
17 Special trade contractors . 111 476,348 24,098 0.02 0.46 
20 Food and kindred products. 192 20,620,629 999,788 0.00 0.02 
21 Tobacco products. 1,169 869,935,367 204,319,114 0.00 0.00 
22 Textile mill products . 578 7,611,245 438,223 0.01 0.13 
23 Apparel and other textile products. 68 3,228,588 194,177 0.00 0.03 
24 Lumber and wood products . 99 2,539,729 146,588 0.00 0.07 
25 Furniture and fixtures... 140 3,571,798 216,729 0.00 0.06 
26 Paper and allied products. 551 22,478,383 1,260,152 0.00 0.04 
27 Printing and publishing. 61 2,096,632 152,975 0.00 0.04 
28 Chemicals and allied products. 909 29,454,052 2,231,368 0.00 0.04 
29 Petroleum and coal products . 1,053 143,210,471 6,292,581 0.00 0.02 
30 Rubber and miscellaneous plastics products . 150 8,202,235 584,099 0.00 0.03 
31 Leather and leather products. 187 7,267,252 429,429 0.00 0.04 
32 Stone, clay, and glass products. 183 4,184,931 228,219 0.00 0.08 
33 Primary metal industries . 864 18,123,180 1,015,996 0.00 0.08 
34 Fzibricated metal products . 170 4,348,383 266,070 0.00 0.06 
35 Industrial machinery and equipment. 95 6,924,099 482,589 0.00 0.02 
36 Electronic and other electronic equipment . 207 11,591,397 684,946 0.00 0.03 
37 Transportation equipment^.. 724 44,334,058 1,948,012 0.00 0.04 
38 Instruments and related products . 187 10,720,444 763,426 0.00 002 
39 Miscellaneous manufacturing industries . 61 1,568,937 111,245 0.00 0.06 
40 Railroad transportation. 249 NA NA NA NA 
41 Local and interurban passenger transit . 65 1,014,732 43,699 0.01 0.15 
42 Trucking and warehousing. 54 1,286,872 58,437 0.00 0.09 
44 Water transportation. 345 NA NA NA NA 
45 Transportation by air. 359 3,106,975 197,717 0.01 0.18 
46 Pipelines, except natural gas. 234 13,802,633 585,566 0.00 0.04 
47 Transportation services. 121 23,585,180 8,076,137 0.00 0.00 
48 Communication . 128 1,894,095 82,755 0.01 0.16 
49 Electric, gas, and sanitary services . 677 15,622,527 2,485,402 0.00 0.03 
50 Wholesale trade—durable goods. 74 14,371,043 1,350,007 0.00 0.01 
51 Wholesale trade—nondurable goods. 89 2,282,652 102,134 0.00 0.09 
52 Building materials and garden supplies. 72 4,447,849 172,734 0.00 0.04 
53 General merchandise stores... 60 1,075,912 36,708 0.01 0.16 
54 Food stores . 23 8,648,964 471,762 0.00 0.00 
55 Automotive dealers and service stations. 44 2,179,673 61,031 0.00 0.07 
56 Apparel and accessory stores . 15 2,010,075 47,296 0.00 0.03 
57 Furniture and homefurnishings stores . 22 737,603 47,246 0.00 0.05 
58 Eating and drinking places. 13 672,234 34,798 0.00 0.04 
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TABLE VI-3.—Annual Cost of Final Respiratory Protection Standard as a Percent of Sales and Profits 
" OF Respirator-using Establishments—Continued 

SIC and industry 

Average 
compliance 
cost/estab¬ 

lishment 

Average 
sales/estab¬ 

lishment 

Average prof¬ 
it/establish¬ 

ment 

Compliance 
cost as a 
percent of 

sales 

Compliance 
cost as a 
percent of 

profits 

59 Miscellaneous retail.. 18 734,358 34,558 0.00 0.05 
60 Depository institutions ... 37 547,141 30,254 0.01 0.12 
61 Nondepository institutions. 29 8,651,403 NA 0.00 NA 
62 Security and commodity brokers . 40 9,094,686 1,419,322 0.00 0.00 
63 Insurance carriers ... 86 6,131,429 631,723 0.00 0.01 
64 Insurance agents, brokers, and service. 36 65,412,387 NA 0.00 NA 
65 Real estate. 34 674,913 NA 0.01 - NA 
67 Holding and other investment offices . 36 500,929 46,869 0.01 0.08 
70 Hotels and other lodging places . 34 5,183,873 573,368 0.00 0.01 
72 Personal services. 37 1,243,240 97,027 0.00 0.04 
73 Business services . 124 ’ 128,952 10,164 0.10 1.22 
75 Auto repair, services, and parking . 29 975,693 74,455 0.00 0.04 
76 Miscellaneous repair services. 33 358,494 22,775 0.01 0.14 
78 Motion pictures. 33 181,478 11,743 0.02 0.28 
79 Amusement and recreation services ... 22 1,597,336 142,792 0.00 0.02 
80 Health sen^pes. 44 631,398 31,198 0.01 0.14 
81 Legal services . 36 1,167,682 71,435 0.00 0.05 
82 Educational services ... 96 421,539 67,758 0.02 0.14 
83 Social services . 23 2,613,764 174,383 0.00 0.01 
84 Museums, botanical, zoological gardens... 46 351,713 16,137 0.01 0.28 
86 Membership organizations . 29 560,217 40,331 0.01 0.07 
87 Engineering and management services . 35 320,236 1§,070 0.01 0.23 
89 Services, n.e.c. 38 1,030,962 81,876 0.00 0.05 
92 Fire Departments . 365 NA NA NA NA 

other public sector . 66 NA NA NA NA 

Source: Department of Labor, Occupational Safety and Health Administration, Office of Regulatory Analysis. 

In the Preliminary Regulatory Impact 
Analysis developed in support of 
OSHA’s 1994 Respiratory Protection 
proposal (Ex. 57), the Agency examined 
the impact of the proposal on different 
sizes of establishments. Based on that 
analysis, the Agency certihed that the 
proposed standard would not have a 
significant economic impact on a 
substantial number of small entities. 
Upon review of comments and other 
data submitted to the record of this 
rulemaking, the Agency has analyzed 
the final rule’s impact on small entities, 
as defined by the Small Business 
Administration (SBA) and in 
accordance with the Regulatory 
Flexibility Act. In addition, in order to 
ensure that even the smallest entities are 
not significantly impacted, the Agency 

performed an analysis of impacts on the 
smallest establishments, i.e., those with 
fewer than 20 employees. 

The impacts of the standard on sales 
and profits did not exceed 1 percent for 
small firms in any covered industry, 
whether the analysis used the SBA’s 
definitions or the fewer-than-20- 
employee size class definition. Because 
the incremental costs of the final rule 
are primarily related to the number of 
respirator users per establishment and 
because small entities do not have a 
higher percentage of respirator users 
than large establishments, the standard 
does not have a differential impact on 
small entities. If the costs of compliance 
were influenced by economies of scale, 
such effects would have been 
demonstrated by OSHA’s analysis of the 

smallest firms, i.e., those with fewer 
than 20 employees. However, no such 
effects were seen, even among firms in 
this smallest size-class. Therefore, the 
Agency has no reason to believe that 
establishments or firms in intermediate 
size groupings, i.e., those in the range 
between 20 employees and the 
employment size cutoff for the 
applicable SBA definition, would 
experience larger impacts. Finding this, 
the Agency certifies that the final 
Respiratory Protection standard will not 
have a significant adverse economic 
impact on a substantial number of small 
entities. The^sults of OSHA’s analysis 
of small business impacts on firms ^ 
within the SBA’s size classifications are 
shown in Table VI-4. 

Table VI-4.—Annual Cost of the Respiratory Protection Standard as a Percent of Sales for Respirator- 
Using Small Firms ^ 

SIC and industry Small business defi¬ 
nition’ 

Number 
of af¬ 
fected 
firms 

Average 
compli¬ 
ance 

cost per 
firm 

Average 
sales per firm 

Compli¬ 
ance 

cost as 
a per¬ 
cent of 
sales 

Average prof¬ 
it per firm 

Compli¬ 
ance 

cost as 
a per¬ 
cent of 
profits 

07 Agricultural services... 
-1 
$5 million 2. 23,313 $36 $223,567 0.02 ' $14,466 0.25 

08 Forestry. S5 million. 860 41 470,247 0.01 36 513 0.11 
13 Oil and gas extraction. 500 employees . 2,565 222 2,017’392 0.00 226,361 0.10 

^The Agency also examined the impact of the 
costs of compliance on governmental entities 

serving communities with fewer than 50,000 
people, and also found small impacts. 



Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Rules and Regulations 1177 

Table VI-4.—Annual Cost of the Respiratory Protection Standard as a Percent of Sales for Respirator- 
Using Small Firms ^—Continued 

15 
16 
17 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
67 
70 
72 
73 
75 
76 
78 
79 
80 
81 
82 
83 
84 
86 
87 
89 

SIC and industry 

General contractors and operative builders .. 
Heavy construction, except building. 
Special trade contractors.. 
Fcxxl and kindred prcxiucts. 
Tobacco prcxjucts .. 
Textile mill products.. 
Apparel and other textile prcxjucts . 
Lumber and wocxJ prcxjucts. 
Furniture and fixtures. 
Paper and allied products. 
Printing and publishing ... 
Chemicals and allied prcxfucts . 
Petroleum and coal prcxjucts. 
Rubber and miscellaneous plastics products 
Leather and leather prcxjucts .:. 
Stone, clay, and glass prcxjucts . 
Primary metal industries . 
Fabricated metal prcxluc:ts . 
Industrial machinery and equipment . 
Electronic and other electronic equipment ... 
Transportation equipment. 
Instruments and related prcxjucts. 
Miscellaneous manufacturing industries. 
Railroad transportation . 
Locel and interurban passenger transit. 
Trucking and warehousing . 
Water transportation . 
Transportation by air. 
Pipelines, except natural gas . 
Transportation services .. 
Communication .. 
Elec:tric, gas, and sanitary services. 
Wholesale trade—durable gcxxjs . 
Wholesale trade—nondurable gcxxls . 
Building materials and garden supplies . 
General merchandise stores . 
Food stores. 
Automotive dealers and service stations. 
Apparel and accessory stores . 
Furniture and homefurnishings stores. 
Eating and drinking places . 
Miscellaneous retail . 
Depository institutions. 
Nondepository institutions. 
Secxjrity and commodity brokers . 
Insurance carriers. 
Insurance agents, brokers, and service . 
Real estate. 
Holding and other investment offices. 
Hotels and other Icxjging places. 
Personal services . 
Business services. 
Auto repair, services, and parking. 
Miscellaneous repair services . 
Motion pictures . 
Amusement and recreation services . 
Health services . 
Legal services. 
Educational services. 
Scxaal services. 
Museums, botanical, zcx>logical gardens .... 
Membership organizations.-. 
Engineering and management services.. 
Servk^es, n.e.c .. 

Small business defi¬ 
nition’ 

Number 
of af- 
fec^ted 
firms 

Average 
compli¬ 
ance 

cost per 
firm 

Average 
sales per firm 

Compli¬ 
ance 

cost as 
a per¬ 
cent of 
sales 

Average prof¬ 
it per firm 

Ccxnpli- 
anc» 

cost as 
a per¬ 
cent of 
profits 

$17 million. 70,232 75 954,486 0.01 43,794 0.17 
$17 million. 12,628 135 1,611,092 0.00 72,025 0.19 
$7 millicxi. 114,097 117 490,343 - 0.02 24,806 0.47 
500 employees . 5,583 143 7,070,622 0.00 288,666 0.05 
500 employees . 27 434 419,423,746 0.00 98,271,892 0.00 
500 employees . 1,306 243 4,485,467 0.00 236,814 0.10 
500 employees . 4,227 49 1,717,339 0.00 84,857 0.06 
500 employees . 13,854 96 1,520,435 0.00 80,494 0.12 
500 employees . 5,860 135 2,063,881 0.00 101,980 0.13 
500 employees . 1,082 364 7,356,895 0.00 389,269 / 0.09 
500 employees . 4,612 63 1,349,101 0.00 82,533 0.08 
500 employees . 3,794 388 7,758,606 0.00 573,110 0.07 
500 employees . 373 505 11,906,004 0.00 523,143 0.10 
500 employees . 3,926 192 4,132,970 0.00 252,124 0.08 
500 employees . 224 246 2,312,572 0.00 106,106 0.23 
500 employees . 5,529 209 2,337,003 0.00 101,728 0.21 
500 employees . 2,260 530 6,447,895 0.00 359,703 0.15 
500 employees . 12,435 167 2,782,599 0.00 138,568 0.12 
500 employees . 18,625 152 2,001,196 0.00 118,786 0.13 
500 employees . 4,356 237 3,836,835 0.00 184,646 0.13 
500 employees . 5,999 281 3,362,262 0.00 120,155 0.23 
500 employees . 3,266 163 3,239,263 0.00 211,242 0.08 
500 employees . 5,149 102 1,539,311 0.00 95,981 0.11 
1500 employees . NA NA NA NA NA NA 
$5 million. 2,582 106 417,934 0.01 17,701 0.60 
$18.5 million. 15,626 79 670,885 0.01 29,993 0.26 
500 employees . 187 243 1,781,166 0.01 90,917 0.27 
1500 employees . 157 449 2,031,762 0.00 70,300 0.64 
1500 employees . 11 888 15,403,556 0.00 5,274,551 0.02 
$5 million. 879 55 377,507 0.02 15,544 0.35 
1500 employees . 1,279 172 2,132,980 0.01 335,309 0.05 
$5 million. 3,809 65 883,319 0.01 72,099 0.09 
100 employees . 52,553 43 1,828,263 0.00 73,131 0.06 
100 employees . 30,785 44 2,682,104 0.00 85,196 0.05 
$5 million. 13,619 19 712,058 0.01 24,294 0.08 
$5 million. 482 14 398,828 0.01 16,892 0.08 
$5 million. 6,419 140 763,042 0.00 20,647 0.68 
$5 million. 38,985 26 774,574 0.01 18,225 0.14 
$5 millicxi. 289 41 1,346,240 0.00 85,526 0.05 
$5 milion . 438 71 1,685,231 0.00 87,235 0.08 
$5 million. 16,852 24 374,691 0.00 17,633 0.14 
$5 million. 12,619 18 406,958 0.01 22,502 0.08 
$5 million. 788 123 1,060,910 0.00 NA NA 
$5 million. 840 25 728,626 0.00 106,401 0.02 
$5 million. 921 33 631,139 0.01 55,488 0.06 
$5 million. 365 92 740,731 0.01 NA NA 
$5 million. 5,583 54 335,823 0.01 NA NA 
$5 million. 10,714 • 56 533,940 0.01 48,369 0.12 
$5 million. 1,036 36 889,373 0.00 95,534 0.04 
$5 million. 2,163 41 472,311 0.00 32,784 0.13 
$5 million. 9,786 80 190,546 0.02 15,019 0.53 
$5 million. M,343 160 517,986 0.01 37,783 0.42 
$5 million. 43,985 47 342,341 0.01 21,749 0.22 
$5 million. 2,631 34 340,605 0.01 22,039 0.15 
$5 million. 1,494 29 350,142 0.01 24,304 0.12 
$5 million. 4,052 46 469,977 0.00 23,222 0.20 
$5 million. 39,536 82 521,074 0.01 31,877 0.26 
$5 million .. 7,288 41 314,988 0.01 48,175 0.09 
$5 million. 1,739 99 649,462 0.01 35,911 0.28 
$5 million. 5,194 43 354,060 0.01 16,245 0.26 
$5 million. 158 80 492,341 0.01 35,333 0.23 
$5 million. 11,589 55 296,761 0.01 13,965 0.39 
$5 million. 11,383 62 457,931 0.01 34,480 0.18 
^ million. 679 58 423,854 0.01 36,402 0.16 

' As defined by the Small Business Administration, 61 FR 3289. 
2 Annual receipts. 
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Source; Department of Labor, Occupational Safety and Health Administration, Office of Regulatory Analysis. 

Unfunded Mandates Analysis 

The final Respiratory Protection 
standard has been reviewed by OSHA in 
accordance with the Unfunded 
Mandates Reform Act of 1995 (UMRA) 
(2 use 1501 et seq.) and Executive 
Order 12875. As discussed in Chapter V, 
OSHA estimates that compliance with 
the revised Respiratory Protection 
standard will require expenditures of 
more than $100 million each year by 
employers in the private sector. 
Therefore, the Respiratory Protection 
final rule establishes a Federal private 
sector mandate and is a significant 
regulatory action within the meaning of 
Section 202 of UMRA (2 U.S.C. 1532). 
OSHA has included this statement to 
address the anticipated effects of the 
final rule pursuant to Section 202. 

OSHA standards do not apply to state 
and local governments except in states 
that have voluntarily elected to adopt an 
OSHA State plan and have then adopted 
the specific standard in question or one 
that has been deemed by OSHA to be 
equally effective. Consequently, the 
Respiratory Protection standard does 
not impose a “federal intergovernmental 
mandate” as defined by Section 421(5) 
of UMRA (2 use 658 (5)). The revised 
Respiratory Protection standard 
therefore does not impose an unfunded 
mandate on state and local 
governments. 

Further, OSHA has found that the 
costs incurred by state and local 
governments in those states that choose 
to adopt the standard will be small 
compared to corresponding state and 
local government expenditures. If State- 
plan states adopt the standard, the 
greatest impact in some states would be 
on public fire departments. Bureau of 
the Census data on the amount of 
revenue dedicated to fire protection by 
local governments indicate that $14.4 
billion was spent oh this service in 
1992, the latest year for which such data 
are available [Government Finances], 
NFPA data indicate that 75.3 percent of 
the U.S. population is served by fire 
departments that employ at least some 
career firemen [NFPA, p. 15]. This 
means that approximately 37.7 percent 
of the population (approximately half of 
all state and local government 
employees work in State-plan states) is 
served by at least partly career fire 
departments in State-plan states. 
Assuming the expenditures for fire 
protection are spread fairly evenly 
across the population, approximately 
$5.3 billion is spent on fire protection 
annually by affected fire departments. 
As indicated in the cost analysis (see 

Table VI-2), the total annual cost of the 
standard for public fire departments in 
State-plan states is approximately $3.5 
million, which means that the costs of 
compliance constitute less than 0.1 
percent of the revenue devoted by these 
states to fire protection. Costs of this 
magnitude are clearly an insignificant 
portion of the total fire protection 
budget. 

The remainder of this section 
summarizes OSHA’s findings, as 
required by Section 202 of UMRA (2 
use 1532): 

This standard is issued under Section 
6(b) of the OSH Act. 

This standard has annualized costs 
estimated at $111 million, primarily in 
the private sector, and is estimated to 
save hundreds of lives per year from 
cancer and cardiovascular disease. 
Compliance will also prevent thousands 
of illnesses annually that would have 
been caused by acute and chronic 
overexposures. The standard will 
impose no more than minimal costs on 
state, local or tribal governments, 
substantially less than $100 million. 
OSHA pays 50 percent of State plan 
costs, although the Agency does not 
provide funding for state, local or tribal 
governments to comply with its rules as 
enmloyers. 

OSHA does not anticipate any 
disproportionate budgetary effects upon 
any particular region of the nation or 
particular state, local, or tribal 
governments, or urban or rural or other 
types of communities. The principal 
costs of this standard are to control 
worker exposures associated with 
programmatic provisions such as annual 
fit testing and training, activities that are 
engaged in by thousands of 
establishments in hundreds of SIC codes 
that are widely distributed throughout 
the country. Chapters III and V have 
provided detailed analyses of the costs 
and impacts of the standard on 
particular segments of the private sector. 
OSHA has analyzed the economic 
impacts of the standard on the 
industries affected and found that 
compliance costs are no more than 0.1 
percent of sales for establishments in 
any industry, and consequently that no 
plant closures or job losses are 
anticipated in the affected industries. As 
a result, impacts on the national 
economy would be too small to be 
measurable by economic models. 

Pursuant to Section 205 of the UMRA 
(2 use 1535), after having considered a 
variety of alternatives outlined in the 
Preamble and in the Regulatory 
Flexibility Analysis, the Agency has 

concluded that the final rule is the most 
cost-effective alternative for 
implementation of OSHA’s statutory 
objective of reducing significant risk to 
the extent feasible. 

Environmental Impact Analysis 

The final Respiratory Protection 
standard has been reviewed in 
accordance with the requirements of the 
National Environmental Policy Act 
(NEPA) of 1969 (42 U.S.C. 4321 et seq.), 
the regulations of the Council of 
Environmental Quality (CEQ) (40 CFR 
part 1500), and DOL NEPA procedures 
(29 CFR part 11). As a result of this 
review, OSHA has concluded that the 
rule will have no significant 
environmental impact. 

References 

Bureau of the Census, Government 
Finances, Series GF, No. 5, annual, as 
reported in the Statistical Abstract of the 
United States, 1995. GPO, 1995. 

VII. Summary and Explanation 

This section of the preamble 
summarizes and explains the provisions 
of the final respiratory protection 
standard. It describes changes made to 
the rule since the proposal was issued, 
discusses the comments received by the 
Agency on the proposal, and presents 
OSHA’s rationale for making these 
changes. The record evidence 
supporting each of the requirements of 
the final rule is also described in detail 
in this section. 

This final rule clarifies, updates, and 
strengthens OSHA’s previous 
respiratory protection standard, which 
was adopted by the Agency in 1971 and 
has remained essentially unchanged 
since that time. This rulemaking is thus 
the first major revision to OSHA’s 
respiratory protection standard in more 
than 25 years. As discussed in 
connection with several of the 
individual paragraphs of the revised 
standard, not all of the provisions of the 
standard have been revised: in some 
cases, OSHA found, and the record 
supported, leaving individual 
provisions unchanged. 

The final respiratory protection 
standard applies to respirator use in 
general industry, construction, 
shipyards, marine terminals, and 
longshoring operations. When used 
properly, respirators can help to protect 
employees from the acute and chronic 
effects of exposure to hazardous 
airborne contaminants, whether in the 
form of particulates, vapors, or gases. 
Generally, OSHA requires respirators to 
be used to protect employee health in 
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situations where engineering controls 
and work practices are not feasible, 
where such controls have not yet been 
instituted, in emergencies, or where 
such controls are not sufficient, by 
themselves, to protect the health of 
employees. 

As noted above, this final standard 
applies to respirator use in general 
industry, construction, shipyards, 
marine terminals, and longshoring 
operations. In the 1994 proposal, OSHA 
proposed to cover general industry, 
shipyards and construction. The 
longshoring and marine terminals final 
rule (48 FR 30908) already made this 
standard applicable to those industries 
as well. To provide clarity, the final 
respiratory standard explicitly contains 
a note setting forth the scope of the 
re^irator standard. 

The preamble to the proposed rule 
asked for comments about the 
appropriateness of applying the final 
rule to construction and maritime 
workplaces. In the case of the 
construction industry, OSHA 
specifically provided the Advisory 
Committee for Construction Safety and 
Health (ACCSH) with a copy of the 
proposal for review and comment, and 
ACCSH recommended that the revised 
standard apply to construction industry 
workplaces. OSHA’s responses to these 
comments are discussed above in the 
introduction to this preamble. 

In response to the question raised 
about the applicability of the standard 
to the construction and shipyard 
industries, OSHA received several 
comments from participants concerned 
about the rule’s impact on the 
construction industry (Exs. 54-102, 54- 
231, 54-288). These commenters noted 
that the costs of the standard for 
construction employers may be higher 
than for their counterparts in general 
industry because of the higher turnover, 
decentralization of workplaces, and 
multi-employer work arrangements 
typical of construction sites. However, 
as reported in the Final Economic 
Analysis (Ex. 196), OSHA has 
determined that the final rule is both 
technologically and economically 
feasible for employers in the 
construction industry. There is no 
question that many workers in this 
industry need respiratory protection to 
prevent material impairment of their 
health; in fact, some of the most 
hazardous exposures occur in this 
industry. For example, workers engaged 
in the abrasive blasting of bridges are 
often exposed to high concentrations of 
silica and other hazardous substances 
(contained in the abrasive blasting 
media), as well as to lead, chromates, 
and other toxic materials (contained in 

the paints, coatings, or preservatives 
covering the substrate). Welders, 
demolition workers, tunnel workers, 
and painters are other examples of 
construction trades that often involve 
overexposure to toxic substances and 
require respirators for control. In fact, 
respirators may be even more necessary 
in construction than in general industry 
because the transient and constantly 
changing nature of many construction 
worksites makes the use of engineering 
controls more difficult in these 
environments. Finally, OSHA’s previous 
respiratory protection standard has 
applied to the construction industry 
since 1971 (it is codified at 29 CFR 
1926.103): removing this protection for 
construction workers would thus 
decrease existing safety and health 
protections despite the significant risk 
confronting construction workers in 
many situations. Decreasing feasible 
worker protections in the face of 
significant risk of material impairment 
of health would clearly be contrary to 
the Agency’s mandate. 

OSHA received no comments on the 
applicability of the final rule to 
shipyard employment. Like 
construction workers, shipyard workers 
have been covered by the Agency’s 
previous standard since 1971. In 
addition, employees in shipyards 
engage in many of the same highly 
hazardous operations as construction 
workers, including abrasive blasting, 
welding, painting, and drilling. The 
Final Economic Analysis (Ex. 196) has 
determined that it is both 
technologically and economically 
feasible for employers in shipyard 
operations to achieve compliance with 
the final rule. 

OSHA has recently issued a revised 
final rule for the Longshoring 
(shipboard) portion of marine cargo¬ 
handling operations, along with 
revisions to the Agency’s Marine 
Terminals (dockside) marine cargo¬ 
handling standard. The scope and 
application sections of both final 
maritime rules specifically incorporate 
OSHA’s respiratory protection standard 
(29 CFR 1910.134) by reference. Thus, 
consistent with the proposal, this final 
respiratory protection standard will 
apply to workplaces in general industry 
and in the construction, shipyards, 
longshoring, and marine terminals 
industries. 

At the public hearing, the 
Brotherhood of Maintenance of Way 
Employees (BMWE) submitted 
testimony on the issue of OSHA’s 
respiratory protection standard’s 
coverage of railroad construction and 
maintenance employees (Ex. 122). The 
BMWE stated: 

* * • the BMWE respectfully requests that 
* * * formal recognition of the applicability 
of OSHA 1910.134 for railroad employees be 
published in the Federal Register to remove 
any lingering questions regarding the 
applicability of OSHA’s respiratory 
protection standards to working conditions 
which, although located within the railroad 
industry, are in fact similar to those of any 
industrial workplace. 

In response to this comment, OSHA 
notes that both the prior respiratory 
protection standard and the final 
revised standard being published will 
apply to railway workers unless the 
Federal Railroad Administration (FRA) 
exercises statutory authority to issue a 
separate respirator standard for those 
workers. To date, the FRA has not 
issued a respiratory protection standard 
applicable to railway workers. Unless 
and until it does, this standard will 
apply to those workers. 

This Summary and Explanation 
section follows the order of the final 
rule. The abbreviation “Ex.” denotes 
exhibits in the docket for this 
rulemaking. Docket H-049. The 
abbreviation “Tr.” denotes the 
transcripts of the hearings conducted in 
connection with this rulemaking. 

Paragraph (a)—Permissible practice 

Paragraphs (a)(1) and (a)(2) of the final 
rule are essentially unchanged fi-om the 
corresponding paragraphs of the prior 
rule and the proposed rule. Indeed, in 
the proposal OSHA explained that this 
rulemaking was not intended to address 
the substantive portion of paragraph 
(a) (12). The only changes proposed by 
OSHA to the regulatory language of 
paragraph (a) were non-substantive: (1) 
In the proposal, the Agency titled this 
paragraph “Scope and Application” 
rather than “Permissible Practice,” 
which had been the title of this 
paragraph since 1971; and (2) a cross- 
reference to paragraph (b) in the prior 
standard was proposed to be changed to 
paragraph (c), because a new paragraph 
(b) , “Definitions,” was proposed to be 
added to the final rule. In the final rule, 
OSHA has determined that the original 
title of paragraph (a), “Permissible 
Practice,” better describes paragraph (a), 
and thus this continues to be the title of 
this paragraph. The proposed cross- 
reference to paragraph (c) is retained in 
the final rule. 

Paragraph (a)(1) requires the use of 
appropriate respiratory protection when 
“effective engineering controls are not 
feasible, or while they are being 
instituted.” This paragraph also 
stipulates that the prevention of 
atmospheric contamination caused by 
“harmful dusts, fogs, fumes, mists, 
gases, smokes, sprays, or vapors” shall 
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be accomplished, to the extent feasible, 
by the use of engineering control 
measures. 

As stated in the preamble of the 
proposed rule (59 FR 58895), OSHA did 
not in this rulemaking open the record 
on the issue of the hieretrchy of 
industrial hygiene controls; the 
hierarchy language is merely brought 
forward, verbatim, from this paragraph 
of the prior rule. Paragraph (a)(1), which 
was adopted by OSHA in 1971 from the 
1969 American National Standards 
Institute (ANSI) standard, Z88.2-1969, 
established that a hierarchy of controls 
is to be used to protect employees from 
hazardous airborne contaminants. 
According to this hierarchy, engineering 
controls are the preferred method of 
compliance for protecting employees 
from airborne contaminants and are to 
be implemented first, before respiratory 
protection is used. According to 
paragraph (a)(1), respirators are 
permitted to be used only where 
engineering controls are not feasible or 
during an interim period while such 
controls are being implemented. 

Paragraph (a)(2) requires employers to 
provide employees with respirators 
“when such equipment is necessary to 
protect the health of the employee.” In 
addition, this paragraph specifies that 
the employer must provide employees 
with respirators that are “applicable and 
suitable” for the purpose intended, i.e., 
for the protection of employee health. 
This paragraph thus clearly recognizes 
that, when properly selected, used, and 
maintained, respiratory protection can 
play an essential role in preventing 
adverse effects on the health of 
employees exposed to hazardous 
airborne contaminants. 

By leaving paragraphs (a)(1) and (a)(2) 
of the final rule unchanged from the 
corresponding paragraphs of the 
respiratory protection standard that has 
been in effect since 1971, OSHA 
accomplishes several objectives. First, it 
continues the protection that employees 
have relied on throughout OSHA’s 
history. Second, it retains the language 
that employers are familiar with and 
thus will not require them to become 
familiar with new regulatory language. 
Third, leaving the regulatory text of 
paragraphs (a)(1) and (a)(2) unchanged 
allows OSHA and the affected public to 
continue to rely on OSHA 
interpretations, decisions, and case law 
that have developed over the years. 

As noted above, this standard is a 
respiratory protection standard. OSHA 
has enforced this standard when 
employers fail to provide respirators, 
when the respirators that are provided 
are inappropriate for the form of the 
contaminant or for the atmospheric 

concentration of the contaminant, when 
they are inappropriately used, and when 
they are improperly maintained. 

Although OSHA clearly stated in the 
preamble to the proposal that the 
hierarchy of controls was not an issue 
in this rulemaking, the Agency did 
receive comment on this provision. For 
example, one commenter stated that, in 
its opinion, OSHA has “a legal 
obligation to provide interested parties 
with an opportunity to comment on the 
methods of compliance provisions” (Ex. 
54-307). In the opinion of this 
commenter, the American Iron and Steel 
Institute (AISI), “Section 6(b)(2) of the 
OSH Act requires that OSHA provide 
interested persons an opportunity to 
submit written data and comments on a 
proposed rule in total” [emphasis 
added). 

The unchanged language of paragraph 
(a)(1) was included in the proposed rule 
only to enable interested parties to view 
the rule as it would ultimately appear in 
the Code of Federal Regulations in its 
entirety. Since OSHA neither proposed 
nor adopted modifications to paragraph 
(a)(1), the Agency believes that it is not 
legally required to reconsider this issue 
at this time. OSHA has the authority to 
identify which regulatory requirements 
it is proposing'to revise and which 
issues are to receive regulatory priority. 
Limiting this rulemaking to issues 
concerning respirator programs is 
appropriate because such programs are 
the exclusive focus of this rulemaking 
and to collect comments and data on 
additional issues would divert resources 
from the task at hand. 

The preference for engineering 
controls has been reaffirmed in each 
substance-specific health standard 
OSHA has published, most recently in 
the Methylene Chloride standard (29 
CFR 1910.1052). OSHA does not believe 
that it is necessary or appropriate, in a 
rulemaking dealing with respiratory 
protection, to reconsider its long- 
established policy with regard to the 
hierarchy of controls. 

A number of commenters raised 
another issue in connection with 
paragraph (a)(1), and that is whether 
biological hazards, such as the hazard 
posed by exposure to Mycobacterium 
tuberculosis, the infectious agent that 
causes tuberculosis (TB), are covered by 
this paragraph (Exs. 54-213, 54-239, 
54-249). In response, OSHA emphasizes 
that this respiratory protection standard 
does apply to biological hazards (see 
Mahone Grain Corp., 10 OSHRC 1275, 
1981). However, specifically with regard 
to the use of respirators to protect 
employees from the risk of occupational 
exposure to M. tuberculosis. OSHA 
stated at the public hearing on this 

respiratory protection standard (Tr. 16- 
17), that the Agency’s tuberculosis 
standard, which has just been proposed 
(62 FR 54160) would contain specific 
requirements covering all aspects of 
respirator use in environments where 
occupational transmission of 
tuberculosis is possible. As explained in 
the preamble to that standard, OSHA is 
committed to ensuring consistency 
between the respirator requirements in 
the two standards. 

As stated at the hearing, “until the 
final tuberculosis standard is 
promulgated, we will continue to 
enforce respirator usage for TB imder 
the current, unrevised respirator 
standard, 1910.134.” (Tr. 18). There was 
little comment on this issue during the 
rulemaking. The entire previous 
respiratory protection standard is being 
redesignated as 29 CFR 1910.139. It will 
be published in the next edition of the 
Code of Federal Regulations under that 
designation. OSHA’s enforcement 
policy concerning required respirator 
use for TB is set out in OSHA’s 
Compliance Directive, “Enforcement 
Procedures and Scheduling for 
Occupational Exposure to Tuberculosis” 
(OSHA Instruction CPL 2.106). These 
enforcement procedures are based, in 
part, on the Centers for Disease Control 
and Prevention’s (CDC) “Guidelines for 
Preventing the Transmission of 
Mycobacterium Tuberculosis in Health- 
Care Settings, 1994.” Like the CDC 
recommendations, OSHA’s directive 
clarifies that respiratory protection for 
employees exposed to TB is required 
when: (1) Workers enter rooms housing 
individuals with suspected or 
confirmed infectious TB; (2) workers are 
present during the performance of high- 
hazard procedures on individuals who 
have suspected or confirmed infectious 
TB; and (3) emergency medical response 
personnel or others transport, in 
enclosed vehicles, an individual with 
suspected or confirmed infectious TB. 
Under the directive, OSHA also enforces 
the performance criteria recommended 
by CDC for selecting a respirator 
suitable for use against TB. OSHA’s 
directive further specifies that where 
respirator use is required against TB, the 
program elements of OSHA’s respiratory 
protection standard apply. A copy of 
OSHA’s Compliance Directive can be 
obtained from OSHA’s Office of 
Publications (Telephone Number, 202- 
219-4667). Copies of the CDC 
Guidelines can be obtained by calling 
CDC (Telephone Number, 1-800-342- 
2437). 

As noted above, paragraph (a)(2) of 
the final rule is identical both to the 
corresponding paragraph of the 
respiratory protection standard in place 
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since 1971 and to proposed paragraph 
(a)(2). It specihes that respirators must 
be provided by the employer “when 
such equipment is necessary to protect 
the health of the employee.” OSHA 
considers respirators to be necessary to 
protect the health of the employee 
whenever feasible engineering and work 
practice controls are not available, are 
not sufficient to protect employee 
health, have not yet been instituted, in 
emergencies, and where the health of an 
employee is at risk (e.g., whenever 
employee exposure exceeds an OSHA 
permissible exposure limit (PEL)). 

A violation of paragraph (a)(2) could 
exist, for example, if it can be shown 
that exposure to an airborne 
contaminant could result in illness or 
injury to the employee’s health and that 
this could be prevented by the 
appropriate selection and use of a 
respirator. An OSHA Review 
Commission case illustrates such a 
situation: an employer was held to have 
violated paragraph (a)(2) because his 
employees either did not use respirators 
when working in an atmosphere 
contaminated with grain dust or used 
respirators that were “so caked with 
dust that employees could not breathe 
through them” and contracted a 
potentially fatal disease caused by the 
inhalation of grain dust contaminated 
with Histoplasma capsulatum spores 
[Mahone Grain Corporation, 10 OSHRC 
1275,1981). Paragraph (a)(2) was cited 
in this case even though OSHA has no 
specific PEL for grain dust or for H. 
capsulatum spores. 

In the past 5 years, OSHA has issued 
99 citations for violations of paragraph 
(a)(2) in conjunction with a citation of 
the General Duty Clause (i.e.. Sec. 
5(a)(1) of the Act). These citations 
concerned various situations involving 
the failure of the employer: (1) To 
control exposures in emergencies; (2) to 
control exposure to unknown 
concentrations of a toxic substance; (3) 
to control exposure to a contaminant 
that was clearly a recognized hazard 
even though no OSHA PEL existed; (4) 
to provide and require the use of a 
respirator for a confined space entry; or 
(5) to ensure the proper use of a 
respirator in a situation involving the 
improper storage of a chemical(s). 
OSHA will continue to view these 
situations as citable under this standard 
because they involve failure to 
implement the appropriate exposure 
control necessary to protect the health 
of the employee from adverse effects. 

As proposed, paragraph (a)(3) of 
OSHA’s prior standard does not appear 
in the final rule. This paragraph, which 
was adopted by OSHA in 1971 fi-om the 
ANSI Z88.2-1969 standard, stated that 

employees must use the respiratory 
protection provided in accordance with 
instructions and training they have 
received. 

Several commenters (Exs. 54-79, 54- 
181, 54-226, 54-234, 54-295, 54-307, 
54-334) urged OSHA to retain this 
paragraph in the final rule. According to 
these commenters, this paragraph is 
necessary to ensure that employees take 
responsibility for their actions and that 
employees are actively involved in the 
respirator program and conform to 
program procedures. OSHA agrees that 
active employee involvement in the 
respirator program is essential to 
program effectiveness but does not 
believe that this principle should be 
stated in the standard, for a number of 
reasons. First, the OSH Act itself, at Sec. 
5(b), states that “Each employee shall 
comply with occupational safety and 
health standards and all rules, 
regulations, and orders issued pursuant 
to the OSH Act which are applicable to 
his own actions and conduct.” In 
addition, the courts have repeatedly 
held that employers are responsible 
under Section 5(a)(2) of the Act (29 
U.S.C. 654(a)(2)) for ensuring worker 
protection (see, e.g.. Brock v. City Oil 
Well Service Co.. 795 F.2d 507, 511 (5th 
Cir. 1986)). In this case, the court held, 
“it is the employer’s responsibility to 
ensure that the employees are protected. 
It may accomplish this objective 
through others if it chooses, but the duty 
to provide the protection remains the 
employer’s.” Accordingly, the final rule 
does not contain this paragraph. 

An issue raised by OSHA in 
connection with paragraph (a) of the 
proposal, the use of respirators by 
employees when such use is required by 
an individual employer or is chosen 
voluntarily by employees but not 
mandated by OSHA in this final rule, is 
addressed below in connection with 
paragraph (c) of this Summary and 
Explanation. 

Paragraph (b)—Definitions 

The final standard includes 
definitions of important terms used in 
the regulatory text of the final rule. The 
previous and proposed respiratory » 
protection standards contained no 
definitions; however, OSHA is adding a 
number of definitions to the final rule 
because the Agency believes that 
employers and employees will benefit 
from this additional information. This is 
consistent with the Agency’s desire to 
clarify its respiratory protection 
requirements, including those that are 
not being substantively changed in this 
rulemaking. 

A number of the definitions relate to 
specific types of respiratory protection 

devices or to components or design 
characteristics of those devices. For 
example, the terms “air-purifying 
respirator,” “filter or air-purifying 
element,” and “positive pressure 
respirator” are defined in the final rule. 
These definitions, which are derived 
from generally recognized sources such 
as the current ANSI Z88.2-1992 
respiratory protection standard, the 
NIOSH requirements fcH- particulate 
respirators in 42 CFR part 84, and the 
1987 NIOSH Respirator Decision Logic 
(Ex. 38-20), have been revised for 
clarity, consistency with compliance 
interpretations of the Agency’s 
respiratory protection standard, and to 
respond to comments received during 
the rulemaking. 

A number of commenters (Exs. 54- 
208, 54-218, 54-219, 54-410, 54-424) 
suggested that OSHA adopt several of 
the definitions in the ANSI Z88.2-1992 
respiratory protection standard. The 
regulated community is already familiar 
with the ANSI definitions of these 
terms, and OSHA agrees that the 
potential for confusion will be reduced 
if terms mean the same thing in both the 
OSHA and ANSI standards. Therefore, 
the ANSI definitions of “airline 
respirator (supplied-air respirator or 
airline respirator),” “canister or 
cartridge,” “demand respirator,” “end- 
of-service-life indicator,” “escape-only 
respirator,” “filter,” “fit check (user seal 
check),” “fit test,” “helmet,” “hood,” 
“loose-fitting facepiece,” “negative 
pressure respirator,” “pressure demand 
respirator,” “powered air-purifying 
respirator (PAPR),” “respiratory inlet 
covering,” “self contained breathing 
apparatus (SCBA),” “service life,” and 
“tight-fitting facepiece” have all been 
added to the final standard, with some 
minor word changes to improve clarity 
and to recognize the mandatory nature 
of OSHA standards. In other cases, 
OSHA has substituted an ANSI 
definition for one the Agency originally 
proposed. 

Several commenters urged OSHA to 
add other definitions to those in the 
proposal (Exs. 54-208, 54-218, 54-219, 
54-222, 54-251 54-267, 54-283, 54- 
289, 54-363, 54-410, 54-437, 54-455). 
OSHA did not add some of the 
suggested definitions, such as one for 
“health screening,” because the term is 
no longer used in the standard. Other 
terms, such as “medical evaluation,” are 
defined where they appear in the 
regulatory text. 

The following discussion addresses 
changes made since the proposed 
standard. 

Adequate warning properties. The 
proposed definition of “adequate 
warning properties” has not been 
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retained in the final standard because 
the term is no longer used in the 
regulatory text. OSH A deleted the term 
after concluding that the two major 
warning properties, odor and irritation, 
are unreliable or inappropriate to use as 
indicators of sorbent exhaustion. This 
issue is discussed further in this 
Summary and Explanation in 
connection with paragraph (d). 

Air-purifying respirator. The final 
standard defines the term “air-purifying 
respirator” as “a respirator with an air- 
purifying filter, cartridge, or canister 
that removes specific air contaminants 
by passing ambient air through the air- 
purifying element.” Marc Evans of 
Baxter Diagnostics, Inc. (Ex. 54-38) 
stated that the proposed definition, “a 
respirator which is designed to remove 
air contaminants (i.e., dust, fumes, 
mists, gases, vapors, or aerosols] ft'om 
the ambient air or air surrounding the 
respirator,” was inaccurate since filter 
elements can only remove air 
contaminants when air passes through 
the filters; he stated that the ANSI 
definition was more accurate in this 
regard. 

Another commenter wanted to add 
the term “biologicals” to the list of air 
contaminants removed by air-purifying 
respirators (Ex. 54-249). In response, 
the definition has been revised to state 
more clearly that an air-purifying 
respirator removes specific 
contaminants fi-om the ambient air by 
drawing air through appropriate filters, 
cartridges, or canisters. Deleting the 
proposed definition’s examples of air 
contaminants makes clear that no type 
of air contaminant, including biological 
agents, is excluded from the definition. 
Also, the term “filter” has been changed 
to “filter or air-purifying element,” 
which is also defined in the standard, 
and includes the broad range of filters, 
cartridges, canisters and other air- 
purifying elements used with 
respirators. 

Assigned protection factor. The 
definition of “assigned protection 
factor” has been reserved as part of 
OSHA’s decision to address the entire 
Assigned Protection Factor (APF) issue 
in a subsequent phase of this 
rulemaking. OSHA proposed to 
reference the NIOSH assigned 
protection factors from the 1987 NIOSH 
Respirator Decision Logic in the 
respiratory protection standard and then 
to adopt new APF values issued by 
NIOSH after that Agency had conducted 
rulemaking on APFs. In the course of 
this rulemaking, OSHA has concluded 
that it should instead develop its own 
set of assigned protection factors based 
on a thorough review and analysis of all 
relevant evidence. Both the NIOSH and 

the ANSI APFs, as well as all relevant 
data and information, will be 
considered by OSHA at that time. 

Atmosphere-supplying respirator. 
This term means “a respirator that 
supplies the respirator user with 
breathing air from a source independent 
of the ambient atmosphere, and 
includes supplied-air respirators (SARs) 
and self-contained breathing apparatus 
(SCBA) units.” As it has done in many 
of the definitions in this section, OSHA 
has substituted the term “breathing air” 
for a number of synonymous, but 
confusingly diverse, terms used in the 
proposal and in the ANSI Z88.2-1992 
standard. The minor changes from the 
proposed definition have been made 
solely to enhance clarity. 

Canister or cartridge. Tfte final 
standard adopts the ANSI Z88.2-1992 
standard’s definition: “a container with 
a filter, sorbent, or catalyst, or 
combination of these items, which 
removes specific contaminants from the 
air passed through the container.” 
Several commenters suggested that this 
definition be added to the final rule 
(Exs. 54-208, 54-218, 54-219, 54-410, 
54-424). 

Demand respirator is defined as “an 
atmosphere-supplying respirator that 
admits breathing air to the facepiece 
only when a negative pressure is created 
inside the facepiece by inhalation.” This 
term was not defined in the proposal 
but is defined by ANSI, and several 
commenters (Exs. 54-208, 54-218, 54- 
219, 54-410, 54—424) urged that it be 
included in the final rule. As in other 
definitions, the phrase “breathing air” 
has been substituted for “respirable gas” 
for clarity. 

The proposal’s definition of 
“demand” has been deleted firom the 
final standard because the addition of a 
definition for “demand respirator” 
makes its inclusion unnecessary. (See 
the definition of pressure demand 
respirator below for the distinction 
between the two types of respirator.) 

Dust mask. See the definition for 
“filtering facepiece” below. 

Emergency situation. In the final rule, 
OSHA is adding this term to paragraph 
(b) to clarify its use in the regulatory 
text. “Emergency situation” is defined 
as “any occurrence such as, but not 
limited to, equipment failure, rupture of 
containers, or failure of control 
equipment that may or does result in an 
uncontrolled substantial release of an 
airborne contaminant.” Under this 
definition, OSHA intends that a 
potential release, and not just an actual 
release, be considered an emergency 
situation requiring appropriate 
respiratory protection. This definition is 
the same or similar to those used to 

define emergency situations in other 
OSHA health standards (e.g., 1910.1051, 
Butadiene; 1910.1028, Benzene; 
1910.1048, Formaldehyde). 

Employee Exposure. OSHA has added 
this term to paragraph (b) of the final 
rule and has defined it to mean 
“exposure to a concentration of an 
airborne contaminant that would occim 
if the employee were not using 
respiratory protection.” This is the same 
definition that has been used in many 
of OSHA’s substance-specific health 
standards. It is included to clarify that 
employee exposure is measured outside 
any respiratory protection worn. 

End-of-service-life indicator (ESLI) 
means “a system that warns the 
respirator user of the approach of the 
end of adequate respiratory protection, 
for example, that the sorbent is 
approaching saturation or is no longer 
effective.” This definition was not in the 
proposal, but has been derived from the 
definition in the ANSI Z88.2-1992 
standard, as requested by several 
commenters (Exs. 54-208, 54-218, 54— 
219, 54-410, 54-424). OSHA has 
included the example at the end of the 
definition to clarify the function of an 
ESLI. 

Escape-only respirator. This term was 
not defined in the proposal, but the final 
standard defines an escape-only 
respirator as “a respirator intended to be 
used only for emergency exit.” The Dow 
Chemical Company (Ex. 54-278) and 
the Chlorine Institute (Ex. 54—439) 
recommended adding definitions for an 
“escape” respirator and an “emergency” 
respirator. Partially in response to these 
comments, and to clarify OSHA’s intent, 
OSHA has described in paragraph (d) 
the narrow function of an “escape-only 
respirator,” and has added a definition 
for “escape-only respirator” to this 
paragraph (b). The definition of “escape- 
only respirator” derives from the ANSI 
Z88.2-1992 standard, with the phrase 
“egress firom a hazardous atmosphere” 
replaced by the word “exit.” 

Filter or air-purifying element. The 
final standard’s definition of this term is 
“a component used in respirators to 
remove solid or liquid aerosols from the 
inspired air.” The parallel definition in 
the proposal used “filter” instead of 
“filter or air-piu'ifying element” and has 
been changed in response to comments 
(Exs. 54-208, 54-218, 54-219, 54-410, 
54-424). The phrase “or air-purifying 
element” has been added to clarify that 
this definition applies to all filtration 
mechanisms, not only to mechanical or 
electrostatic filtration of particulates. 
The new definition derives from the 
definition of “filter” in the ANSI Z88.2- 
1992 standard. 
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Filtering facepiece (dust mask). The 
dehnition of “filtering facepiece” in the 
final rule is “a negative pressure 
particulate respirator writh a filter as an 
integral part of the facepiece or with the 
entire facepiece composed of the 
filtering medium.” This new definition 
is derived from the definition of 
“filtering facepiece” in the NIOSH 
Respirator Decision Logic (Ex. 38-20). 
As described in the discussion of 
paragraph (c) below, employers who 
allow the use of these respirators when 
such use is not required need to comply 
with only paragraph (c)(2) of this 
standard, which requires that the 
employer provide the employee with 
the information contained in Appendix 
D. 

Fit factor. The definition of “fit 
factor” in the final rule is a quantitative 
estimate of the fit of a particular 
respirator to a specific individual, and 
typically estimates the ratio of the 
concelitration of a substance in ambient 
air to its concentration inside the 
respirator when worn. In the proposal, 
OSHA’s definition included the terms 
“challenge agent” and “test chamber.” 
Several commenters (Baxter Diagnostics, 
Ex. 54-38; American Subcontractors 
Association, Ex. 54-293) stated that 
using these terms would have the 
unintended effect of prohibiting the use 
of several existing QNFT test methods, 
such as the TSI Portacount,’’’’^ and 
recommended that OSHA rely on the 
ANSI definition of “fit factor” instead. 
OSHA agrees with this point, and the 
final standard’s definition derives 
primarily from the ANSI Z88.2-1992 
standard’s definition, as commenters 
suggested (Exs. 54-208, 54-218, 54-219, 
54—410, 54—424). The final definition 
uses the word “estimate” instead of the 
ANSI definition’s word “measure” 
because fit factors estimate, rather than 
measure, the fit obtained during use. 
The phrase “specific individual” has 
been substituted for “particular 
individual” for clarity. 

Fit test. A definition of “fit test” has 
been added to the final rule and is 
defined as “the use of a protocol to 
qualitatively or quantitatively evaluate 
the fit of a respirator on an individual.” 
(See also QLFT and QNFT.) This 
definition has been added because 
OSHA is of the opinion, based on 
comments to the record, that such a 
definition is needed (Exs. 54-208, 54- 
218, 54-219, 54-410, 54-424). ANSI 
also has a definition of fit test, but 
OSHA’s definition differs from that in 
the ANSI Z88.2-1992 standard in that 
the term “challenge agent” has been 
eliminated and replaced by the phrase 
“protocol to quantitatively or 
qualitatively evaluate.” The use of the 

term “challenge agent” would limit the 
development of future fit test 
technologies that do not involve a test 
agent (Exs. 54-208, 54-250, 54-330, 54- 
424). 

Hazardous exposure level. Because 
the final standard does not use the term 
“hazardous exposure level,” it is not 
defined. The proposal defined such 
levels as including the Permissible 
Exposure Limits (PELs) contained in 
OSHA’s Tables Z-1, Z-2, and Z-3 of 29 
CFR 1910.1000; the American 
Conference of Governmental Industrial 
Hygienists (ACGIH) Threshold Limit 
Values (TLVs), as published in the latest 
edition of that organization’s 
“Threshold Limit Values for Chemical 
Substances and Physical Agents,” for 
those substances without an OSHA PEL; 
the NIOSH Recommended Exposure 
Limits (RELs) for those hazardous 
chemicals without either an OSHA PEL 
or ACGIH TLV; and any exposure level 
based on available scientific 
information, including Material Safety 
Data Sheets, for those hazardous 
chemicals for which no OSHA PEL, 
ACGIH TLV, or NIOSH REL has yet 
been published. 

The proposed rule would have 
required employers to identify the 
“hazardous exposure level” applicable 
to each hazardous chemical in the 
workplace and then to use this 
information in selecting the appropriate 
respirator to provide protection against 
exposure to that chemical. The final rule 
takes a different and much simpler 
approach to assisting employers in the 
selection of appropriately protective 
respirators in those cases where OSHA 
has not yet promulgated a PEL for a 
hazardous chemical. OSHA has taken 
the approach reflected in the final 
standard because there was widespread 
objection to the proposed approach 
(Exs. 54-94, 54-175, 54-212, 54-226, 
54-232,54-275X, 54-283, 54-293, 54- 
306, 54-312, 54-324, 54-334, 54-347, 
54-352, 54-361,54-397, 54-443, 54- 
445). Some commenters (Exs. 54-91, 
54-165, 54-181, 54-291, 54-316, 54- 
347, 54-397, 54—445) interpreted the 
proposed approach as an attempt by 
OSHA to expand the number of 
hazardous chemicals with OSHA- 
enforceable exposure limits, while 
others believed that implementing the 
proposed approach would require 
employers to have risk assessment 
expertise or to perform complex 
analyses, and pointed out that many 
employers lacked such expertise (Exs. 
54-106, 54-175, 54-210). In general, 
rulemaking participants stated that 
OSHA’s approach to this problem 
should rely on the professional 
judgment of employers, based on readily 

available information (Exs. 54-206, 54- 
210). 

OSHA has decided, after a thorough 
review of the record, to follow these 
recommendations, and in the final rule 
has adopted an approach that requires 
employers to select appropriately 
protective respirators on the basis of 
informed professional judgment. 
Accordingly, the final rule does not 
identify the ACGIH TLVs or the NIOSH 
RELs as references that would trigger 
required respirator use. The approach 
taken in the final rule provides 
employers with the flexibility to rely on 
professional judgment and available 
data sources when selecting respirators 
for protection against hazardous 
chemicals that have no OSHA PEL. 

OSHA believes that it is prudent in 
such cases for employers to select more 
rather than less protective respirators, 
i.e., to select a respirator that will 
reduce employee exposure to a level 
below the concentration indicated as 
hazardous by the scientific literature. 
OSHA also believes that many 
employers will choose to rely on the 
ACGIH TLV or NIOSH REL in those 
cases where OSHA has no PEL at the 
present time. However, whatever 
approach employers choose to take, the 
respirator selected must “be applicable 
and suitable for the purpose intended,” 
as required by paragraph (a). 

Helmet. The final standard defines a 
helmet as “a rigid respiratory inlet 
covering that also provides head 
protection against impact and 
penetration.” This definition, which 
was not in the proposal, has been added 
to the final standard at the request of 
several commenters (Exs. 54-208, 54- 
218, 54-219, 54-410, and 54-^24). The 
OSHA definition uses the term 
“respiratory inlet covering” instead of 
the word “hood” used in the ANSI 
definition in order to include helmet- 
style powered air-purifying respirators 
(PAPRs). 

High efficiency particulate air (HEPA) 
filter is defined as “a filter that is at least 
99.97% efficient in removing 
monodisperse particles of 0.3 
micrometers in diameter. The 
equivalent NIOSH 42 CFR 84 particulate 
filters are the NlOO, RlOO, and PlOO 
filters.” Although NIOSH has revised 
the particulate filter descriptions under 
the new 42 CFR Part <14 respirator 
certification regulation, and no longer 
uses the term HEPA, this definition is 
included because “HEPA filter” is used 
in many of OSHA’s substance-specific 
standards. The definition, which is 
similar to that used by ANSI, lists the 
NIOSH 42 CFR part 84 particulate filters 
that are equivalent, in terms of 
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efficiency, to the HEPA filter, i.e., the 
NlOO, RlOO, and PlOO filters. 

Hood. The final standard includes the 
following definition of “hood”: “a 
respiratory inlet covering that 
completely covers the head and neck 
and may also cover portions of the 
shoulders and torso.” This definition 
has been added to the final standard in 
response to commenlers (Exs. 54-208, 
54-218, 54-219, 54-410, and 54-424). 
The definition derives from the ANSI 
Z88.2-1992 standard; the word “also” 
has been added for clarity. 

Immediately dangerous to life or 
health (IDLH). The final standard 
defines IDLH as “an atmosphere that 
poses an immediate threat to life, would 
cause irreversible adverse health effects, 
or would impair an individual’s ability 
to escape from a dangerous 
atmosphere.” In the proposal, the 
definition of IDLH was “an atmospheric 
concentration of any toxic, corrosive, or 
asphyxiant substance that poses an 
immediate threat to life or would cause 
irreversible or delayed adverse health 
effects or would interfere with an 
individual’s ability to escape from a 
dangerous atmosphere.” In the final 
rule, OSHA has decided that including 
all atmospheres capable of causing the 
listed health effects is more consistent 
with OSHA’s intent than limiting the 
definition to toxic, corrosive, and 
asphyxiant atmospheres and has also 
deleted the word “delayed” from the 
definition because including it caused 
considerable confusion among 
commenters. 

Under the final standard’s definition, 
atmospheres where a short, one-time 
exposure (i.e., an acute exposure) may 
cause death or irreversible adverse 
health effects immediately, within a few 
hours, or within a few days or weeks are 
considered IDLH atmospheres. The 
severity of the adverse effects and the 
certainty that health impairment will 
occur following an acute exposure are 
more important considerations in 
defining a potential IDLH situation than 
is the time course of the health effect. 
For example, an atmosphere containing 
life-threatening or health-impairing 
concentrations of fluorides, cadmium 
fumes, or radioactive substances would 
be considered IDLH even though a 
single exposure might not cause death 
or permanent impairment for as long as 
days or even weeks after the exposure. 
On the other hand, many situations 
involving atmospheres exceeding short¬ 
term or ceiling exposure limits are not 
IDLH atmospheres; most short-term or 
ceiling limits are designed to reduce the 
risk of less serious effects, such as 
sensory irritation. Thus, only those 
situations where the acute exposure 

would threaten life, initiate an 
irreversible process that threatens life or 
health, or impede the ability of the 
worker to escape from the atmosphere 
would constitute IDLH conditions. In 
contrast, if chronic exposure to a toxic 
atmosphere is required to produce 
health impairment or cause death, the 
atmosphere is not IDLH. Thus, the 
relatively low atmospheric 
concentrations of carcinogenic 
substances that cause work-related 
cancers are not considered IDLH 
atmospheres, even though the effect of 
long-term exposure at such 
concentrations is death or serious 
illness. 

Paragraphs (d) and (g) of the final 
standard require employers whose 
employees are exposed to an IDLH 
atmosphere to provide them with the 
most protective and reliable respiratory 
protection, i.e., a full facepiece pressure 
demand SCBA certified by NIOSH for a 
minimum of a 30-minute service life, or 
a combination full facepiece pressure 
demand supplied-air respirator with 
auxiliary selficontained air supply, and 
to implement specific rescue 
precautions and communication 
procedures. Although OSHA’s prior 
Respiratory Protection standard does 
not explicitly use the term “IDLH,” it 
does require that respirators used in 
“immediately dangerous” atmospheres 
keep inward leakage to a minimum and 
be highly reliable (See paragraph (c) of 
prior 29 CFR 1910.134, which 
incorporates this language from the 
ANSI Z88.2-1969 standard by 
reference). 

Commenters raised a number of issues 
specifically related to the proposed 
definition of IDLH and to the IDLH 
concept in general. These comments 
addressed the following points: 
• Whether the term IDLH should apply 

to all delayed effects, some delayed 
effects, or be restricted to immediate 
effects; 

• How OSHA’s definition of IDLH 
differs from those of other 
organizations and how it relates to the 
definition of IDLH used in other 
OSHA standards; 

• How the presence of an IDLH or 
potential IDLH atmosphere affects 
respirator selection. 

The following discussion addresses 
each of these points in turn. 

The proposed definition of IDLH 
included the phrase “delayed adverse 
health effects.” OSHA has omitted this 
phrase ft’om the final standard to 
respond to comments received and to 
remove a source of confusion. Many 
commenters argued that the term IDLH 
should cover only immediate, severe 

adverse health effects, such as those 
resulting from exposures to hydrogen 
fluoride or oxides of nitrogen (e.g., Exs. 
54-208, 54-219; 54-316), while others 
favored taking chronic, delayed effects 
into consideration when making an 
IDLH decision (See, e.g., Exs. 54-202 
and 54—437). For example, OCAW 
stated that “OSHA’s IDLH and acute 
hazard-based framework * * ■* does not 
properly emphasize the need to 
consider long-term and cumulative 
health effects.” 

Most participants, however, argued 
against including chronic health effects 
in the IDLH definition because it would 
make the definition too broad. These 
participants feared that including this 
term would mean that exposures 
typically associated with chronic 
effects, such as cancer, would be 
designated IDLH (Exs. 54-67; 54-153; 
54-175; 54-208; 54-218; 54-219; 54- 
232; 54-266; 54-278; 54-307; 54-314; 
54-316; 54-326). Typical of these 
comments is one from the American 
Iron and Steel Institute: “The proposed 
definition, which includes “delayed 
health effects,” is so broad that it goes 
far beyond the accepted IDLH concept, 
and would expand it beyond its 
intended purpose” (Ex. 54-307). 
Arguing along the same lines, the Exxon 
Corporation stated that “the phrase 
‘delayed health effects’ could include 
chronic toxins like asbestos * * *” (Ex. 
54-266). 

Other commenters urged OSHA to 
narrow the definition of IDLH by adding 
the word “acute” before “adverse” in 
the phrase “delayed adverse health 
effects” or by making other language 
changes that would achieve the same 
effect (Exs. 54-67, 54-278, 54-326, 54- 
208A). For example, the American 
Industrial Hygiene Association (Ex. 54- 
208A) stated that the only atmospheric 
contaminants with delayed effects that 
should be included in the definition are 
those, such as the oxides of nitrogen, 
that cause delayed-onset severe adverse 
health effects (such as pulmonary 
edema). Representatives of Pennzoil 
suggested that “* * * the phrase 
‘immediate or delayed irreversible 
debilitating health effects’, be used” to 
achieve the same end (Ex. 54-287). 

These commenters objected to the 
inclusion of “delayed health effects” in 
the proposed definition because the 
language suggested that effects typically 
associated with long-term exposures, 
such as cancer, would be included. The 
definition in the final standard 
recognizes that the effects of concern 
must be the result of an acute 
overexposure but does not specifically 
limit the length of time between that 
overexposure and the resulting effect. 



Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Rules and Regulations 1185 

Where very serious health effects may 
arise from a single acute exposure, even 
if such effects become apparent only 
after a relatively long latency period, 
e.g., hours, days, or even weeks, the 
atmosphere associated with the effect 
must be designated IDLH. OSHA is 
confident that deleting the word 
“delayed” from the IDLH definition in 
the final rule will reduce confusion but 
will not affect the level of employee 
protection provided by the stemdard. 

Many commenters urged OSHA to 
adopt an IDLH definition developed by 
another organization, agency, or by 
OSHA itself in other standards. Some 
commenters (Exs. 54-153, 54-214, 54- 
234, 54-251, 54-266, 54-278, 54-290, 
54-330, 54-361, 54-363, 54-424, 54- 
439) urged OSHA to adopt the ANSI 
Z88.2-1992 standard’s definition of 
IDLH: “any atmosphere that poses an 
immediate hazard to life or poses 
immediate irreversible debilitating 
effects on health” (clause 3.33). For 
example. Bell Atlantic (Ex. 54-361) 
suggested that the ANSI definition be 
used to ensure that “chronic toxins like 
asbestos would not be considered 
IDLH.” However, OSHA believes that 
adopting the definition contained in the 
current ANSI standard could reduce 
employee protection because it states 
that atmospheres are IDLH only in cases 
where the adverse effects of exposure 
occur immediately. An example of an 
atmosphere that OSHA believes must be 
considered IDLH but arguably would 
not be so designated under the ANSI 
definition is one containing high 
concentrations of cadmium fume, which 
may result in fatal collapse as long as 
48-72 hours after an acute 
overexposure. 

The Exxon Corporation (Ex. 54-266) 
objected to the phrase “ability to 
escape” in OSHA’s proposed definition, 
and suggested that OSHA instead adopt 
the ANSI definition, which does not 
refer to impairment of the ability to 
escape. OSHA wishes to clarify that the 
proposed terminology, “interfere with 
an individual’s ability to escape” was 
not meant to cover a minor or even 
moderate degree of interference but to 
address interference of a kind 
sufficiently serious to impair the 
individual’s ability to escape from 
exposure to a dangerous concentration 
of an air contaminant. To address 
Exxon’s concern, the final rule’s 
definition has been revised to read 
“impair the individual’s ability to 
escape.” OSHA notes that it is 
imperative for employees to be able to 
escape. There are atmospheres, for 
example one contaminated with a 
severe eye irritant, that can effectively 
incapacitate an individual in the short 

term and prevent the individual from 
escaping in time to avoid more serious 
health consequences. OSHA has 
therefore retained in the IDLH definition 
language that addresses the need to 
protect workers escaping from 
dangerous atmospheres. 

One commenter, Monsanto (Ex. 54- 
219), expressed concern about the 
consistency of IDLH definitions in 
different OSHA standards. In response, 
OSHA has reviewed the definitions of 
IDLH used in its standards and believes 
that the final standard’s definition is 
largely consistent with those in the two 
OSHA safety standards that use the 
term: 29 CFR 1910.146, the Permit- 
Required Confined Space standard 
(“Confined Spaces standard”) and 29 
CFR 1910.120, the Hazardous Waste 
Operations and Emergency Response 
(HAZWOPER) standard. 

Some commenters (Exs. 54-439, 54- 
330, 54-278) asked which IDLH values 
OSHA endorses or pointed to the 
limitations of the available information 
on IDLH concentrations. For example, 
OCAW noted that “only a handful of 
IDLH limits have been determined. In 
most worker exposure, the IDLH limit is 
unknown. Even when [an] IDLH limit 
exists, workers do not have access to 
this information. MSDSs rarely include 
IDLH information” (Ex. 54-202). 

The final rule does not contain a 
prescribed list of IDLH values or require 
employers to rely on any particular list. 
Some commenters (Exs. 54-278, 54- 
330, 54-361, 54-424, 54-439) criticized 
the IDLH values listed in the 1994 
NIOSH Pocket Guide to Chemical 
Hazards (Ex. 54-278) or recommended 
that the Emergency Response Planning 
Guidelines (ERPGs) developed under 
the auspices of the American Industrial 
Hygiene Association be used instead. 
OSHA is aware that published IDLH 
values are not available for many 
industrial contaminants and that 
employers must therefore rely on their 
own knowledge and judgment, and that 
of safety and health professionals, when 
deciding that a given atmosphere has 
the potential to cause health effects of 
the kind envisioned by OSHA’s IDLH 
definition. During enforcement 
inspections, OSHA will continue to 
accept any published IDLH value that is 
based on sound scientific evidence; 
those published by NIOSH and the 
AIHA would clearly meet this test. 

OSHA’s final IDLH definition does 
not separately mention “potential” 
IDLH atmospheres. Many OSHA 
enforcement cases have involved the 
failure of employers to provide 
respirators in situations that were not 
IDLH at the time workers entered the 
area but became so thereafter. OSHA 

intends employers to interpret the 
respirator selection requirements in 
paragraph (d)(1) proactively, i.e., where 
employers are uncertain about the 
adequacy of a given respirator for a 
highly hazardous atmosphere, cannot 
identify the atmospheric concentration 
of a substance that poses a potentially 
life-threatening or health-impairing risk, 
or cannot maintain the concentration of 
such a substance below life-threatening 
or health-impairing levels, the employer 
must consider the atmosphere IDLH and 
select a respirator accordingly. For 
example, an employer in a chemical 
plant knows that inadvertent releases or 
spills of highly hazardous chemicals 
may occur at the facility and selects the 
most protective respirators available for 
employees who must enter a spill area 
because, in an emergency, there is no 
time to take airborne measurements to 
determine whether or not the 
concentration is IDLH. OSHA 
encourages this kind of proactive 
planning because it is protective of 
employee health. 

Interior structural firefighting. The 
final respiratory protection standard 
uses the OSHA definition for “interior 
structural firefighting” contained in 29 
CFR 1910.155, which applies to all 
situations covered by Subpart L—Fire 
Protection. The definition is as follows: 

Interior structural firefighting means the 
physical activity of fire suppression, rescue 
or both, inside of buildings or enclosed 
structures which are involved in a fire 
situation beyond the incipient stage. 

Loose-fitting facepiece. The final 
standard now defines this term to mean 
“a respiratory inlet covering that is 
designed to form a partial seal with the 
face.” This definition was not in the 
proposal, and has been added in 
response to commenters such as the 
AIHA (Ex. 54-208), 3M (Ex. 54-218), 
Monsanto (Ex. 54-219), Martin Marietta 
Energy Systems, Inc. (Ex. 54—410), and 
ORC (Ex. 54-424), who recommended 
that OSHA adopt several of the ANSI 
Z88.2-1992 definitions for respirator 
terms. OSHA has adopted only part of 
the ANSI definition for loose-fitting 
facepiece. The phrase in the ANSI 
definition that states a loose-fitting 
facepiece “does not cover the neck and 
shoulders, and may or may not offer 
head protection against impact and 
penetration” has not been included. 
This phrase from the ANSI definition 
was not adopted as part of the OSHA 
definition because adding this phrase 
would not allow users to clearly 
distinguish between hoods, helmets, 
and loose-fitting respirators. It is 
important for employers to be able to 
distinguish loose-fitting from tight- 
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fitting respirators in order to correctly 
apply the fit testing requirements. 

Maximum use concentration. OSHA 
is not defining this term at this time 
because the Agency has reserved the 
issue of Assigned Protection Factors, 
which is associated with Maximum Use 
Concentrations, until a subsequent 
phase of this rulemaking. 

Negative pressure respirator (tight 
fitting). The final st£mdard defines this 
term as “a respirator in which the air 
pressure inside the facepiece is negative 
during inhalation with respect to the 
ambient air pressure outside the 
respirator.” The proposed definition 
was revised in response to comments 
(Exs. 54-208, 54-218, 54-219, 54-410, 
and 54—424) that recommended that 
OSHA adopt the ANSI Z88.2-1992 
standard’s definition. In the final rule, 
OSHA has accepted the ANSI 
definition, with two changes: (1) The 
word “facepiece” has replaced die term 
“respiratory inlet covering” to make 
clear that the facepiece is the area of 
interest with negative pressure 
respirators; and (2) the phrase “outside 
the respirator” has been added after the 
phrase “ambient air pressure” to clarify 
that negative pressure exists only when 
the outside air pressure is higher than 
the air pressure inside the negative 
pressure facepiece. 

Oxygen-deficient atmosphere. The 
proposed definition of an “oxygen 
deficient atmosphere” was “an 
atmosphere with an oxygen content of 
less than 19.5% by volume at altitudes 
of 8000 feet or below.” OSHA is 
retaining the 19.5% definition of an 
oxygen-deficient atmosphere in the final 
rule, but is removing the reference to 
altitudes. The use of a 19.5% oxygen 
level is well established and has even 
been incorporated by Congress into 
other safety and health legislation (See 
Federal Mine Safety and Health Act, 20 
use 863 (b), discussed in National 
Mining Association v. MSHA. 116 F.3d 
520 (D.C. Cir. 1997.) Paragraph d(2)(iii) 
of the final rule requires employers to 
consider all oxygen-deficient 
atmospheres to be IDLH and to require 
the use of pressure-demand SCBA or a 
combination full-facepiece pressure- 
demand SAR with an auxiliary self- 
contained air supply. However, this 
paragraph also contains an exception 
that would permit employers to use any 
atmosphere-supplying respirator in 
oxygen-deficient atmospheres where the 
employer can demonstrate that oxygen 
levels cannot fall below the altitude- 
adjusted concentrations prescribed in 
Table H of paragraph (d). 

The ANSI Z88.2-1992 standeurd, 
NIOSH (Ex.164), and AIHA (Ex. 2098) 
use an altitude-adjusted definition for 

oxygen deficiency. Although there are 
some small differences, these 
organizations generally define oxygen 
deficiency as an oxygen level of less 
than 19.5% at altitudes up to 5,000 or 
6,000 feet, and less than 20.9% at higher 
elevations. OSHA chose not to adopt 
this approach to defining oxygen 
deficiency for several reason. First, as 
was stated in the proposal (59 FR 
58905), OSHA’s concern is that 
employees not be exposed to 
environments in which the oxygen 
partial pressure is less than 100 mm Hg; 
this partial pressure of oxygen is 
generally regarded as an appropriate 
IDLH level (Exs. 164, 208). OSHA 
believes that using an oxygen 
concentration of 19.5 percent as a 
baseline oxygen level is appropriate 
because exposure to such an atmosphere 
does not pose a serious health risk at 
elevations below 8,000 feet, i.e., the 
oxygen partial pressure in such 
atmospheres will remain above 100 mm 
Hg (Ex.164). Although OSHA realizes 
that the partial pressure of oxygen may 
be at or above 100 mm Hg even at some 
lower altitudes and lower oxygen 
concentrations, these lower-altitude, 
lower-concentration situations are 
generally unstable and can quickly 
deteriorate to life-threatening 
atmospheres. OSHA has accounted for 
those rare situations where the 
employer controls the environment to 
maintain a constant altitude-adjusted 
oxygen level through the exception in 
paragraph (d)(2)(iii) of the final rule. 
OSHA’s definition of oxygen deficiency 
is also consistent with the Compressed 
Gas Association’s definition of Grade D 
breathing air as air containing a 
minimum of 19.5% oxygen. OSHA finds 
that defining oxygen deficiency as an 
atmosphere with an oxygen content 
below 19.5% is both protective and 
straightforward, and is consistent with 
the definition that has been used by the 
Agency in the past. 

Oxygen-deficient IDLH atmosphere. 
The proposal originally included a 
definition of oxygen-deficient IDLH 
atmosphere. Because the term has not 
been used in the regulatory text of the 
final rule, OSHA is deleting this term 
from paragraph (b). 

Physician or other licensed health 
care professional (PLHCP) is defined as 
“an individual whose legally permitted 
scope of practice (i.e., license, 
registration, or certification) allows him 
or her to independently provide, or be 
delegated the responsibility to provide, 
some or all of the health care services 
required by paragraph (e) of this 
section.” This definition has been added 
because paragraph (e)(2) of the final 
standard requires that all medical 

evaluation procedures be performed by 
a PLHCP. 

OSHA has long considered the issue 
of whether, and if so how, to specify the 
qualifications of the particular 
professionals who are permitted to 
perform the medical evaluations 
required by its standards. The Agency 
has determined that any professional 
who is licensed by state law to perform 
the medical evaluation procedures 
required by the standard may perform 
these procedures under the respiratory 
protection standard. The Agency 
recognizes that this means that the 
personnel qualified to provide the 
required medical evaluation may vary 
from state to state, depending on state 
licensing laws. Under the final rule, an 
employer has the flexibility to retain the 
services of a variety of qualified 
licensed health care professionals, 
provided that these individuals are 
licensed to perform a given service. 
OSHA believes that this flexibility will 
reduce cost and compliance burdens for 
employers and increase convenience for 
employees. The approach taken in this 
final standard is consistent with the 
approach OSHA has taken in other 
recent standards (e.g., cadmium, 
methylene chloride). 

Positive pressure respirator. This term 
has been redefined in the final standard 
to mean “a respirator in which the 
pressure inside the respiratory inlet 
covering is positive with respect to 
ambient air pressure outside the 
respirator.” Consistent with the 
recommendations of several 
commenters (Exs. 54-208, 54-218, 54- 
219, 54-410, and 54-424), the final 
standard’s definition adopts the ANSI 
Z88.2-1992 definition but adds the 
phrase “outside the respirator” for 
clarity. 

Powered air-purifying respirator. The 
final standard defines this term as “an 
air-purifying respirator that uses a 
blower to force the ambient air through 
air-purifying elements to the inlet 
covering.” This revision also reflects 
commenters’ recommendations that 
OSHA adopt ANSI Z88.2-1992 standard 
definitions (Exs. 54-208, 54-218, 54- 
219, 54-410, and 54-424). The term 
“ambient atmosphere” in the ANSI 
definition has been replaced with the 
term “ambient air” for simplicity. 

Pressure demand respirator. This type 
of respirator is defined as “a positive 
pressure atmosphere-supplying 
respirator that admits breathing air to 
the facepiece when the positive pressure 
is reduced inside the facepiece by 
inhalation.” This language has been 
taken verbatim from the ANSI Z88.2- 
1992 standard’s definition, except that 
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the term “breathing air” has replaced 
the term “respirable gas” for clarity. 

Qualitative fit testiQLFT). This 
definition has been revised to read “a 
pass/fail fit test to assess the adequacy 
of respirator fit that relies oh the 
individual’s response to the test agent.” 
OSHA has replaced the proposal’s QLFT 
definition with one derived from the 
ANSI Z88.2-1992 standard but has 
added the phrase “to assess the 
adequacy of respirator fit” to emphasize 
the purpose of QLFT. In addition, the 
OSHA definition uses the phrase “the 
individual’s response” instead of the 
ANSI definition’s phrase “subject’s 
sensory response” for clarity. 

Quantitative fit test (QNFT). This 
definition has been revised and 
simplified to accommodate both current 
and yet-to-be-developed fit test 
technology. The final standard defines a 
quantitative fit test (QNFT) as “an 
assessment of the adequacy of respirator 
fit by numerically measuring the 
amount of leakage into the respirator.” 
Commenters generally opposed the 
proposed definition of QNFT, which 
made reference to challenge agents, 
because they feared that it might 
interfere with the development of new 
fit test methods (Exs. 54-5, 54-222, 54- 
251, 54-266, 54-275x, 54-350, 54-208, 
54-218, 54-219, 54-278, 54-316, 54- 
424). OSHA agrees and has revised the 
definition accordingly. OSHA believes 
that the definition of QNFT must be 
usable, enforceable, and 
understandable, and accomihodate 
evolving technology. 

Respiratory inlet covering. The final 
standard defines this term, which is 
often used in descriptions of respiratory 
equipment, as “that portion of a 
respirator that forms the protective 
barrier between the user’s respiratory 
tract and an air-purifying device or 
breathing air source, or both. It may be 
a facepiece, helmet, hood, suit, or a 
mouthpiece respirator with nose 
clamp.” This definition is adapted fi'om 
that in the ANSI Z88.2-1992 standard; 
the phrase “that connects the wearer’s 
respiratory tract” in the ANSI definition 
has been modified to read “that forms 
the protective barrier between the user’s 
respiratory tract” in the OSHA 
definition for clarity. 

Self-contained breathing apparatus 
(SCBA). The proposed definition of self- 
contained breathing apparatus (SCBA) 
has been revised slightly in the final 
standard to read “an atmosphere- 
supplying respirator for which the 
breathing air source is designed to be 
carried by the user.” This revised 
definition was adopted from the ANSI 
Z88.2-1992 standard’s definition of 
SCBA. 

Service life. The final standard defines 
service life as “the period of time that 
a respirator, filter, or sorbent, or other 
respiratory equipment provides 
adequate protection to the wearer.” This 
definition eliminates a reference in the 
proposal to substances “breaking 
through” the cartridge or canister, and 
deletes a statement that respirator 
manufacturers are to determine service 
life concentrations, since this is the 
employer’s responsibility. The new 
definition parallels ANSI’s except that it 
contains additional language covering 
filters, sorbents, and other respiratory 
equipment. This definition is further 
explained in the discussion of 
paragraph (d) of the Summary and 
Explanation. 

Supplied-air respirator (SAR) or 
airline respirator. OSHA has elected to 
retain a definition for supplied-air 
respirators, since the term is used by 
NIOSH in the 42 CFR part 84 
regulations. The final standard’s 
definition reads: "Supplied-air 
respirator (SAR) or airline respirator 
means an atmosphere-supplying 
respirator for which the source of 
breathing air is not designed to be 
carried by the user.” Participants (Exs. 
54-208, 54-249) were more familiar 
with this term than with the term “air- 
supplied respirator” recommended as 
an alternative by some commenters 
(Exs. 54-218, 54-219, 54-363, 54-434). 
The language of this definition is 
derived from the ANSI Z88.2-1992 
definition for “airline respirator,” but 
also applies to supplied-air respirators, 
a term that NIOSH uses to certify this 
class of respirators. OSHA believes that 
using both names in the definition will 
reduce confusion for respirator users. 

Tight-fitting facepiece is defined as “a 
respiratory inlet covering that forms a 
complete seal with the face.” This term 
was not defined in the proposal, but 
numerous commenters requested that 
OSHA add this definition (Exs. 54-222, 
54-283, 54-363, 54-410, 54-424, 54- 
428, 54-433, 54-455) to the final 
standard. 

User seal check is defined as “an 
action conducted by the respirator user 
to determine if the respirator is properly 
seated to the face.” Such a check is 
performed by the user each time the 
respirator is donned or adjusted to 
ensure that the tight-fitting respirator is 
properly seated on the user’s face, i.e., 
that the proper seal has been achieved. 
Several commenters recommended that 
OSHA add the definition for “fit check” 
from the ANSI Z88.2-1992 standard to 
replace the term “facepiece seal check” 
that was used in Appendix B of the 
proposal (Exs. 54-208, 54-218, 54-219, 
54—410, 54-424). The term “fit check” 

has proven confusing to those respirator 
users who do not realize that a daily fit 
check is not a substitute for an annual 
fit test. The AIHA (Ex. 54-208) 
recommended that OSHA add a 
statement to Appendix B to the effect 
that: “Fit checks are not substitutes for 
qualitative or quantitative fit tests,” and 
OSHA has done so in this final 
standard. Because OSHA believes that 
the similarity between the terms “fit 
check” and “fit test” is responsible for 
this confusion, OSHA has used the term 
“user seal check” rather than “fit 
check” in the final standard. The 
definition of “user seal check” derives 
from the ANSI Z88.2-1992 standard’s 
definition for “fit check,” except that 
the word “action” has been substituted 
for “test” to avoid any possible 
confusion among respirator users. 

Paragraph (c)—Respiratory Protection 
Program 

This paragraph of the final standard 
requires employers to develop and 
implement a written respiratory 
protection program, with workplace- 
specific procedures addressing the 
major elements of the program, 
whenever respirators are necessary to 
protect the health of the employee. In 
addition, where an employer requires an 
employee to wear a respirator, i.e., in a 
situation where the standard does not 
otherwise require such use, a written 

. program must be developed and 
implemented. Employers who provide 
respirators at the request of their 
employees or who allow their 
employees to bring their own respirators 
into the workplace must ensure that the 
respirator used does not present a 
hazard to the health of the employee. 
However, if the respirator voluntarily 
worn is a filtering facepiece (dust mask), 
the employer is not required to 
implement a written program. Paragraph 
(c)(1) also requires employers to update 
the program when changes in the 
workplace or in respirator use make 
such updating necessary. 

As in the proposed rule, the final 
standard requires that the respiratory 
protection program be written. OSHA’s 
experience and that of the industrial 
hygiene community have demonstrated 
that health and safety programs can best 
be effectively implemented and 
evaluated when written. In addition, 
because workplaces differ substantially, 
each program must be tailored to the 
specific conditions of the workplace if 
it is to protect employee health, and 
developing a written program is the 
most efficient way of ensuring that the 
program reflects the unique 
characteristics of each workplace. 
Developing and writing down worksite- 
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specific procedures requires employers 
to design their respiratory protection 
programs to address the respiratory 
hazards in their particular workplace, 
and this process requires employers to 
think about and document all relevant 
information pertaining to the hazardous 
atmospheres that their employees may 
encounter under normal operating 
conditions or during reasonably 
foreseeable emergencies that may occur 
in the workplace. Finally, OSHA’s 
enforcement data indicate that 
compliance with the previous standard 
has not been optimal, particularly in 
smaller workplaces, and a written 
program will help employers, 
employees, and compliance officers 
gauge the adequacy of a given program. 

Paragraphs lc)(l)(i) through tc)(l)(ix) 
identify the elements that must be 
included in the employer’s program 
unless the particular element does not 
apply to the employer’s workplace. The 
previous OSHA respiratory protection 
standard also required employers to 
develop written standard operating 
procedures that covered the selection, 
use, cleaning, maintenance, inspection, 
and storage of respirators and the 
training and medical evaluation of 
respirator users (paragraphs (b)(1), 
(e)(1), and (e)(3), among other 
provisions of the previous standard). In 
the final standard, the general elements 
of the written program have been 
expanded, reordered and updated, and 
the term “written standard operating 
procedures (SOP)’’ used in the previous 
standard has been replaced with the 
words “worksite-specific procedures.” 
Thus, the standard identifies the basic 
elements of written programs for all 
workplaces, but the employer has the 
flexibility to tailor these general 
program elements to match the specific 
workplace conditions and processes that 
occur in that workplace. In the Agency’s 
previous respiratory protection 
standard, the requirement for written 
standard operating procedures tended to 
lead to the adoption of generic 
procedures. Changing the terminology 
from “SOPs” to “worksite-specific 
procedures” gives employers the 
incentive to develop procedures that are 
unique and specific to the employer’s 
workplace, to describe the particular 
respirator selection process used in that 
workplace, and to explain how 
employees are to use respirators in that 
setting. 

OSHA has also revised the required 
program elements themselves, for 
several reasons. First, they have been 
modified to reflect those provisions of 
the final standard that have been added 
or enhanced to reflect advances in 
respiratory protection technology, such 

as the development of atmosphere- 
supplying respirators and the 
widespread use of modem methods of 
fit testing. Second, several of the 
provisions of the previous standard 
were vague and had caused compliance 
difficulties for employers over the years. 
OSHA wishes to provide employers 
with clear notice of what elements 
OSHA considers essential to an effective 
respirator program. Third, OSHA has 
adopted several changes suggested by 
commenters. 

OSHA also believes that clearer 
program elements will improve 
employer compliance. According to the 
Minnesota Department of Labor and 
Industry (Ex. 54-204), for example, 
many employers have had difficulty 
complying with OSHA’s previous 
standard because they were unsure what 
elements a program was required to 
include. Several other data sources also 
point to the lack of clarity in OSHA’s 
previous standard; these include 
OSHA’s inspection data and compliance 
experience, comments to the record (Ex. 
54-219), and studies of workers (Ex. 64- 
65). As noted in the NPRM, data 
collected on current respirator practices 
and procedures in over 2300 
manufacturing plants classified in 15 
SIC codes were reviewed by the Agency 
(See Summary of the Preliminary 
Regulatory Impact Analysis, 59 FR 
58892). This survey sample was used to 
produce estimates of respirator-related 
practices for about 123,200 
manufacturing plants with regular and 
occasional respirator use. Only 25.5% of 
these plants were estimated to have 
written standard operating procedures, 
and only 7.9% had procedures that 
addressed all eight of the program 
elements required by the previous 
standard (selection, use, cleaning, 
maintenance, inspection and storage of 
respirators, and the training and 
medical evaluation of respirator users). 
More than 80% of the very large plants 
(those with 1000 or more employees) 
had written procedures, while in small 
plants (those with fewer than 50 
employees), only about 22% had written 
procedures. This survey clearly showed 
that improving the clarity of the 
elements to be addressed in standard 
operating procedures would help 
employers to develop and implement 
better respiratory protection programs 
and thus would provide greater 
protection to workers as well. 

Similarly, a study of OSHA citations 
for violations of the previous OSHA 
respirator standard from 1977 to 1982 
showed that 13% of these citations were 
issued because standard operating 
procedures were either inadequate or 
missing (Rosenthal and Pauli; Ex. 33-5). 

OSHA’s latest citation data for the 
respiratory protection standard, for the 
period October 1990 to December 1995, 
show that the number of citations issued 
for inadequate or missing written 
respirator programs in general industry 
has increased to 18.4% of all respirator 
standard-related citations. These data 
indicate that the conclusions reached by 
Rosenthal and Pauli are still valid. The 
citation history for the construction 
industry respiratory protection 
standard, 29 CFR 1926.103, is similar, 
with citations for inadequate respirator 
programs representing 10.5% of all 
respirator standard-related citations in 
that industry. OSHA believes that the 
percentages of respirator standard- 
related citations reported in these 
reviews substantially underestimate the 
real incidence of deficient programs 
because it is OSHA policy not to issue 
citations for an inadequate program 
unless an overexposure is also 
documented. 

Paragraphs (c)(l)(i) through (c)(l)(ix) 
of the final standard provide additional 
detail about each of the required 
program elements but remain 
performance based to enable employers 
to adapt them to their workplaces. The 
program elements have been 
reorganized from those in the previous 
standard so that they track the order of 
the major paragraphs of the standard. 
OSHA believes that reordering the 
elements, as suggested by one 
commenter (Ex. 54-204), is logical and 
should make program development 
easier. OSHA also believes that the 
additional detail and greater clarity 
provided by the final rule’s program 
elements will reduce confusion over the 
intent of these provisions, lead to higher 
compliance rates, and result in better 
re^iratory protection for employees. 

The ANSI Z88.2-1992 standard for 
respiratory protection also states that 
written procedures covering the 
complete respirator program must be 
established and implemented (Ex. 81). 
Thus, like OSHA, ANSI recognizes the 
need for a written respiratory protection 
program and implementing procedures 
to provide complete and consistent 
protection to employees wearing 
respirators. Although the ANSI standard 
does not contain detailed instructions 
on the content of these procedures, it 
does describe, in clause 6, the elements 
to be included in the program to cover 
routine and emergency use of 
re^irators. 

The program elements in the ANSI 
Z88.2-1992 standard (i.e., program 
administration, respirator selection, 
training, respirator fit, maintenance, 
inspection and storage) are similar to 
those in paragraphs (c)(l)(i) through 
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(cKlKix) of OSHA’s final standard. The 
specific content of each element of the 
written procedures is left to the 
employer, who can tailor them to match 
the conditions that occur in his/her 
worksite. Although many of the program 
elements are common to all respiratory 
protection programs, such as respirator 
selection, care, use, and program 
evaluation, some elements, such as the 
one addressing specifications for air 
quality for atmosphere-supplying 
respirators, apply only in workplaces in 
which those types of respirator are used. 

OSHA received many comments, both 
on written programs in general and on 
specific program elements. Some 
commenters (Exs. 54-160, 54-187, 54— 
238), questioned the need for a written 
respirator program with worksite- 
specific procedures. For example. 
Transtar Railroads (Ex. 54-160) stated 
that written procedures do not 
guarantee an effective respiratory 
protection program and argued that 
requiring additional written program 
elements would not cause those 
companies who presently disregard 
OSHA’s existing standard to become 
more conscientious. Motorola (Ex. 54- 
187) urged OSHA to delete the 
requirement for a written program and 
instead simply to require that employers 
ensure that respirators are properly 
selected, fitted, used, and maintained as 
necessary to protect employees when 
respirators are required. However, the 
requirement for a written respirator 
program was widely supported by many 
other participants in the rulemaking 
(Exs. 54-204, 54-219, 54-304, 54-387, 
54-389, 54-428, 54-435). For example, 
the United Automobile Workers (Ex. 
54-387) agreed that a written respiratory 
protection program that is site-specific 
and detailed (for example, that includes 
specific procedures for determining 
when a cartridge or filter needs to be 
changed) should be required. The 
American Federation of Labor and 
Congress of Industrial Organizations 
(AFL-CIO) (Ex. 54-428) strongly 
supported the requirement for a written 
respiratory program and identified such 
a program as the fundamental core of 
the standard: 

The AFL-CIO strongly supports the 
Agency’s proposal that employers who are 
required to use respirators or voluntarily use 
respirators in the workplace establish a 
written respiratory protection program. The 
written program constitutes an employer’s 
plan for dealing with worker protection from 
hazardous airborne contaminants that may be 
present in the workplace, and as such, we 
view these provisions as the fundamental 
core of the standard. Requiring a written 
program is essential in providing uniformity 
and consistency while supplying the 

maximum protection for workers who use 
respirators in the workplace. (Ex. 54-428) 

OSHA’s expert witness, James * 

Johnson of the Lawrence Livermore 
National Laboratory, testified that 
respiratory protection programs must be 
written because of their complexity: 

• * * A respirator program involves many 
decftions. What kind of respirator do I use, 
what kind of concentrations were measured, 
what kind of contaminants were in the 
workplace 

* * * So all this information is important 
to provide documentation and understanding 
so that you can make sure the program is 
adequate and you can make changes to it, to 
improve it and to have it be a dynamic 
operation as the workplace changes * * * 

(Tr. 212) 

Commenting in the same vein, the 
National Pest Control Association (Ex. 
54-435), which represents many small 
businesses, agreed that requiring 
employers to provide a written 
respiratory program was sensible, and 
the Cambrex Corporation (Ex. 54-389) 
noted that “A performance approach in 
defining written program requirements 
will provide needed flexibility to 
employee protection programs.” David 
Lee, CIH, CSP (Ex. 54-304), strongly 
supported the approach OSHA has 
taken in the final rule; he stated that a 
written respiratory protection program 
should be required in all "places where 
respirators are used, regardless of the 
circumstances, and that the program’s 
contents should be specifically tailored 
to conditions of use at the place of 
enmloyment. 

OSHA agrees with these commenters 
that it is appropriate to retain the 
previous standard’s requirement for a 
written program, and that the program 
must be flexibly tailored to worksite 
conditions. OSHA finds that comments 
to the record, and the Agency’s own 
compliance experience, strongly suggest 
that many employers wish to comply 
but are unsure about what is required; 
for these employers, greater clarity and 
guidance will enhance compliance and 
enable them to provide their employees 
with needed protection. 

Paragraph (c)(1) of the final rule 
requires employers to update the 
program as necessary to reflect changes 
in the workplace. This requirement has 
been revised somewhat from the 
proposal. The proposed standard stated 
that “lt]he written program shall reflect 
current workplace conditions and 
respirator use” (59 FR 58939). OSHA 
received several comments on this 
provision (Exs. 54—278, 54-213, 54— 
249). For example, the Dow Chemical 
Company (Ex. 54-278) urged OSHA to 
revise this language to require that the 
program reflect only those current 

workplace conditions “significantly 
impacting respirator use.” In the final 
rule, OSHA has moved this provision to 
paragraph (c)(1) and revised it to require 
that the program be “updated as 
necessary to reflect those changes in 
workplace conditions that affect 
respirator use.” OSHA believes that this 
change is responsive to Dow’s point. As 
now written, when the workplace 
changes in a way that may affect 
respirator use, such as when new 
processes are introduced, changes are 
made in the types of chemicals used, or 
the types of respirators being used 
changes, employers must revise the 
program as necessary to reflect these 
new conditions. 

One of the major issues raised in the 
rulemaking dealt with situations in 
which respirator use is not specifically 
required by 29 CFR 1910.134 or other 
OSHA statutory or regulatory 
requirements, but instead is required by 
employers as a condition of 
employment or is permitted by 
employers upon the request of 
employees (i.e., voluntary use). The 
preamble discussion for proposed 
paragraph (a) stated that employers who 
required employees to use respirators 
would be covered by the standard (59 
FR 58895). OSHA also recommended in 
the NPRM that employers who permit 
voluntary respirator use in their 
workplaces implement the full 
respiratory protection program. In the 
final rule, paragraph (c)(1) requires that 
a respiratory protection program be 
developed and implemented “wherever 
respirators are required by the 
employer,” but has greatly reduced the 
obligations of employers who allow 
their employees to use respirators when 
such use is not required. 

In the preamble to the proposal, 
OSHA discussed the reasoning behind 
including employer-required respirator 
use within the scope of the standard (59 
FR 58895). OSHA stated that the 
requirement was appropriate both 
because the use of a respirator could in 
itself present a health hazard to the 
wearer, and because improper use of a 
respirator in environments where 
respiratory hazards are present would 
not sufficiently protect employees from 
those hazards. OSHA finds that these 
are still valid reasons for requiring that 
a respiratory protection program be 
implemented where employers require 
respirator use. All of the elements of a 
respiratory protection program apply to 
this situation. Employers must still 
select respirators that are appropriate to 
the workplace conditions and types of 
respiratory hazards present to ensure 
that respirators offer adequate 
protection. Improperly selected 
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respirators may afford no protection at 
all (for example, use of a dust mask 
against airborne vapors), may be so 
uncomfortable as to be intolerable to the 
wearer, or may hinder vision, 
communication, hearing, or movement 
and thus pose a risk to the wearer’s 
safety or health. 

Employees who are required by their 
employers to wear respirators must also 
be medically evaluated to determine 
that they are capable of tolerating the 
increased physiological load associated 
with some respirator use. Proper fit 
testing is necessary to ensure that 
discomfort is minimized and that the 
respirator selected is offering sufficient 
protection. It is also necessary that 
respirators required by employers be 
cleaned, disinfected, stored, inspected, 
and repaired according to the 
procedures contained in the final rule to 
ensure proper respirator functioning 
and protection of employees from 
dermatitis or exposure to hazardous 
contaminants that may result from using 
a dirty respirator. Compliance with the 
provisions of the standard dealing with 
supplied air quality and use is also 
essential where employers require the 
use of supplied-air respirators. When 
employers require employees to use 
respirators, OSHA believes it necessary 
that employees be properly trained in 
their use and care, and be informed of 
the limitations of using respirators. 
Paragraph (k) of the final rule makes 
clear that employers must implement 
the employee training requirements 
contained in paragraph (k) if they 
require their employees to use 
respirators. 

In contrast, not all of these protections 
are necessary in the situation where an 
employer allows, but does not require, 
respirator use. OSHA has therefore 
added a new paragraph (c)(2) to the final 
rule, which applies when employers 
allow employees to use respirators 
when such use is not required by the 
employer or by the standard. This 
paragraph applies when employers 
either provide respirators to employees 
who request them or allow employees to 
use their own, respirators. In both 
situations, paragraph (c)(2)(i) states that 
employers must determine that the 
employees that they allow to use 
respirators are medically able to do so, 
and that there are no other conditions 
that could cause the respirator use to 
create a hazard. 

If the employer allows voluntary 
respirator use, paragraph (c)(2)(i) 
requires that the employer provide the 
employee with the information 
contained in Appendix D to this 
standard, entitled “Information for 
Eniployees Using Respirators When Not 

Required Under the Standard.” In the 
rare case where an employee is 
volurftarily using other than a filtering 
facepiece (dust mask) respirator 
(paragraph (c)(2)(ii)), the employer must 
implement some of the elements of a 
respiratory protection program, e.g., the 
medical evaluation component of the 
program and, if the respirator is to b« 
rewom, the cleaning, maintenance, and 
storage components. An exception to 
this paragraph makes clear that, where 
voluntary respirator use involves only 
filtering facepieces (dust masks), the 
employer is not required to implement 
a written program. 

Paragraph lc)(2) is necessary because 
the use of respirators may itself present 
a health hazard to employees who are 
not medically able to wear them, who 
do not have adequate information to use 
and care for respirators properly, and 
who do not understand the limitations 
of respirators. Paragraph (c)(2) is 
intended to allow employers flexibility 
to permit employees to use respirators 
in situations where the employees wish 
to do so, without imposing the burden 
of implementing an entire respirator 
program. At the same time, it will help 
ensure that such use does not create an 
additional hazard and that employees 
are provided with enough information 
to use and care for their respirators 
properly. This provision does not, of 
course, preclude employers from 
adopting additional program elements if 
they believe such elements are 
appropriate. 

The great majority of voluntary use 
situations involve the use of dust masks, 
i.e., filtering facepieces, which are 
provided for the employee’s comfort. 
For example, some employees who have 
seasonal allergies may request a mask 
for comfort when working outdoors, or 

. an employee may request a dust mask 
for use while sweeping a dusty floor. 
There are no medical limitations on the 
use of these respirators, so employers 
who allow their use need only ensure 
that the masks are not dirty or 
contaminated, that their use does not 
interfere with employees’ ability to 
work safely, and that they provide the 
employees with the information 
contained in Appendix D, as required 
by paragraph (k) of the final rule. 

In rare cases where the employee 
requests and the employer allows the 
use of a negative-pressure respirator 
(tight-fitting), or where the employee 
brings such a respirator into the 
workplace, the employer must 
implement some provisions of the 
respirator program described in 
paragraph (c)(1) to ensure that such 
respirator use will not affect the 
employee’s health adversely. The 

employer can include these elements in 
its existing respiratory protection 
program, if it is required to maintain 
one. Some medical evaluation is 
necessary to determine that the 
employee is physically able to use a 
tight-fitting negative pressure respirator. 
In addition, if the respirators being used 
voluntarily are reused, it is necessary to 
ensure that they are maintained in 
proper condition to ensure that the 
employee is not exposed to any 
contaminants that may be present in the 
facepiece, and to prevent skin irritation 
and dermatitis associated with the use 
of a respirator that has not been cleaned 
or disinfected. OSHA believes it 
unlikely that voluntary use situations 
will involve the use of supplied-air 
devices, but such use would also trigger 
these requirements of the standard. 

These requirements are necessary 
because use of a negative pressure 
(tight-fitting) respirator imposes a 
significant physiologic burden on a 
respirator user, and it is crucial to 
determine that the user can withstand 
that burden without suffering adverse 
health consequences. Similarly, 
reusable tight-fitting negative pressure 
respirators can become contaminated if 
they are not cleaned, maintained, and 
stored properly. Thus if an employer 
allows use of this type of respirator, the 
employer must implement the program 
elements necessary to ensure that 
contamination does not harm the 
en^loyee. 

The hazards addressed by this 
requirement are the same ones that are 
already considered under OSHA’s 
longstanding enforcement policy. The 
Agency generally does not issuft 
citations for violations of its respirator 
standards unless there is also evidence 
of overexposure to a hazardous 
substance, or some other hazard caused 
by improper or inadequate respirator 
use. (OSHA Field Inspection Reference 
Manual (FIRM), Ch. III. Sec. C.3.c). 
Other hazards referenced in the FIRM 
include ingestion of harmful substances 
that may remain on improperly cleaned 
and maintained respirators, or 
dermatitis caused by the same 
condition. These are precisely the 
hazards that the requirements of 
paragraph (c)(2) are designed to prevent. 
They can occur whether respirator use 
is voluntary or required, and OSHA 
does not believe it would be consistent 
with the OSH Act to allow employees to 
expose themselves to preventable 
hazards, particularly where there are 
fairly undemanding measures available 
to prevent that exposure. 

Requiring employers to undertake 
these minimal obligations when they 
allow voluntary respirator use is 
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consistent with the fact that employers 
control the working conditions of 
employees and are therefore responsible 
for developing procedures designed to 
protect the health and safety of the 
employees. Employers routinely 
develop and enforce rules and 
requirements for employees to follow 
based on considerations of safety. For 
example, although an employer allows 
employees discretion in the types of 
clothing that may be worn on site, the 
employer would prohibit the wearing of 
loose clothing in areas where clothing 
could get caught in machinery, or 
prohibit the use of sleeveless shirts 
where there is a potential for skin 
contact with hazardous materials. 
Similarly, if an employer determines 
that improper or inappropriate 
respirator use presents a hazard to the 
wearer, OSHA finds that the employer 
must exert control over such respirator 
use and take steps to see that respirators 
are safely used under an appropriate 
program. It has been OSHA’s experience 
that employers will be able to determine 
whether employees are using their own 
respirators in the workplace, just as they 
are able to determine that employees are 
adhering to all other procedures and 
requirements established by the 
employer. 

Concomitantly, OSHA’s decision to 
impose fewer requirements on voluntary 
respirator use than on required use is 
supported by the record. Many 
comments addressed the issue of how 
the final standard should treat these two 
types of respirator use. Many 
commenters (Exs. 54-96, 54-109, 54- 
196, 54-222, 54-272, 54-341, 54-424, 
145,176, Tr. 2127, Tr. 2174 ) supported 
the inclusion of employer-required 
respirator use, but not of voluntary use, 
within the full scope of the standard. 
Many of these rulemaking participants 
believed that voluntary respirator use 
should require a minimal program 
designed to provide information and 
training to the employee, and that other 
elements of the program should not be 

I made mandatory. Typical of these was 
! the post-hearing comment of 
I Organization Resources Counselors, Inc. 
1 (ORC): 

OSHA should not require a complete 
respirator program for the voluntary use of 
respirators by employees, when not required 
by an OSHA standard, or by the employer. 
Some employees will wish to use respirators 
even though they are not required to protect 
against overexposure to a toxic hazard. In 
these instances the employer should be 

r required only to inform the employee of the 
I safe and proper use of such respirators and Iany associated limitations on the particular 

device chosen (Ex. 145). 

In addition, some of these commenters 
(Exs. 54-341,176, Tr. 594, Tr. 2100) 
suggested that requiring employers to 
comply with all or most of the 
requirements would discourage 
employers from permitting voluntary 
respirator use in their workplaces. For 
example, in its post-hearing submission, 
the North American Insulation 
Manufacturers Association (NAIMA) 
commented as follows: 

NAIMA agrees with many other hearing 
participants that employers should be 
required to train voluntary respirator users in 
the proper function and use of respirators 
* * * OSHA should, however, tailor other 
aspects of the Proposed Rule to ensure that 
the more'onerous and unnecessary additional 
requirements, such as comprehensive 
medical examinations, are not imposed in 
truly voluntary use situations. Applying 
unnecessary ancillary requirements to 
voluntary use situations would discourage 
employers from allowing workers such use 
(Ex. 176). 

OSHA believes that the final rule 
provides for the kind of tailoring 
suggested by NAIMA’s comment. . 
Employers who permit the volimtary 
use of tight-fitting negative-pressure 
respirators must utilize the procedures 
necessary to address the health hazards 
associated with the use of such 
respirators, but in the vast majority of 
voluntary-use situations where 
employees are using dust masks 
(filtering facepieces), the standard does 
not require the employer to implement 
a written respirator program to ensure 
employee health. Thus, the final rule 
does not require employers providing 
dust masks (filtering facepieces) to their 
employees to comply with the 
requirements that NAIMA considers 
“onerous and unnecessary” in this 
situation. However, where respirators 
are used voluntarily by employees, and 
the use of a given type of respirator, e.g., 
a tight-fitting negative pressure 
respirator, is associated with an 
increased health risk. OSHA finds that 
applying relevant portions of the 
respiratory protection program is 
essential to ensure worker protection. 

Other commenters (Exs. 54-214, 54- 
218, 54-278, 54-389) believed that 
application of the standard should be 
limited in situations where there was no 
exposure to a respiratory hazard, 
regardless of whether respirator use is 
required by employers in this situation 
or is voluntary. In discussing this issue, 
the 3M Company commented as 
follows: 

1. Any use of respirators or maslcs in the 
workplace should trigger a requirement for at 
least a minimal respiratory protection 
program. Regardless of whether use is 
required or recommended by an employer or 

is self-imposed by an employee, the 
employer should be responsible for the safe 
use of respirators and masks in the 
workplace. 

2. Where it is documented by an employer 
that no hazard exists—such as when used 
against non-toxic materials, exposures well 
below the permissible exposure limit (PEL) 
or hazard level, or voluntary use against such 
conditions as discomfort or allergies—the 
rule should only require an abbreviated 
respiratory protection program * * '.(Ex. 
54-218) 

In a similar argument, the Dow 
Chemical Company (Ex. 54-278) 
suggested that employers be exempt 
from the standard’s requirements if they 
require employees to use respirators as 
a precautionary measure where 
exposures are below the PELs. 

OSHA did not adopt this approach in 
the final rule because the Agency 
believes that, in most cases of employer- 
required respirator use, respirators are 
being used as protection against actual 
or potential exposure to a respiratory 
hazard. In these cases, OSHA finds that 
it is necessary and appropriate that the 
employer implement all elements of the 
respiratory protection program that 
apply to the worksite-specific 
conditions under which respirators are 
used. If respirators are used as 
protection against a real or potential risk 
caused by exposure to a respiratory 
hazard, OSHA believes it essential for 
the employer to provide for proper 
respirator selection, fit testing, medical 
evaluation, and care and maintenance to 
ensure that the respirator is providing 
sufficient protection against the hazard 
and that use of the respirator is not 
imposing an additional health risk. 
OSHA also believes that, by 
distinguishing between employer- 
required and voluntary respirator use in 
the final rule, it will be easier for 
employers to determine the extent to 
which the standard will apply to their 
specific workplaces. 

Other rulemaking participants (Exs. 
54-208,177, Tr. 782, Tr. 1722) were of 
the opinion that volufitary respirator use 
should not be distinguished from 
employer-required use in determining 
how the standard should apply, or 
reported that some employers already 
implement a program for voluntary use. 
The AIHA, in support of full coverage 
of the standard for voluntary respirator 
use, stated in written comment: 

The position of AIHA is that all use of 
respiratory protection should be covered by 
an employer’s respiratory protection 
program. That includes both voluntary use as 
well as required use. Both groups should 
participate in all elements of the respiratory 
protection program. An individual desiring 
to wear a respirator to obtain some level of 
comfort or to further reduce their exposure to 
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a chemical in the workplace should receive 
the full benefits of an established program; 
training to convey proper knowledge in 
equipment selection, maintenance, and use; 
medical evaluation to confirm that its use 
will not present a risk to the individual; and 
fit testing to confirm that the equipment hts 
properly and workplace surveillance to 
confirm that the equipment being utilized is 
suitable for the exposure level. (Ex. 54-208) 

At the public hearing, Larry Janssen of 
the AIHA elaborated that • there 
should be some kind of a minimtun 
framework to prevent the misuse of 
respirators in those volimtary use 
situations, that you don’t do harm by 
allowing a respirator to be used where 
it’s not really needed” (Tr. 782). 
Similarly, in a post-hearing comment, 
the Industrial Safety Equipment 
Association (ISEA) stated that it was 
important to cover voluntary use in the 
standard since “* • * (rjespirators that 
are not used properly could present a 
hazard” (Ex. 177). This practice is 
already being implemented in some 
workplaces: Richard Holmes of Union 
Carbide, representing the Chemical 
Manufacturers Association (CMA) at the 
hearings (Tr. 1722), testified that “* * * 
(w]e treat the voluntary user just like a 
mandatory user so they’re in the 
program just as though they were 
required to wear the respirator and the 
* • * medical surveillance is all 
handled the same * * * [as is the 
training].” 

As discussed above, OSHA agrees that 
some voluntary respirator use (e.g., that 
involving tight-fitting negative-pressure 
respirators) may present a health hazard 
to employees if the respirator is not 
properly selected, maintained, and 
used. Therefore, OSHA has revised the 
final rule to ensure that employers who 
permit voluntary use of such respirators 
in their workplaces implement those 
portions of the standard necessary to 
protect employees from any health risks 
associated with respirator use. The 
position taken in the final rule also 
reflects OSHA’s lo^g-standing 
enforcement policy with the previous 
respiratory protection standard, as 
stated in the FIRM and in several letters 
of interpretation issued by the Agency 
(See letters dated 10/2/87 from Thomas 
J. Shepich, 4/11/91 from Patricia K. 
Clark, 3/19/91 from Patricia K. Clark, 3/ 
4/93 from Roger A. Clark (2 letters), and 
3/15/95 from Ruth McCully). For 
example, in the letter of March 4,1993 
from Roger A. Clark, OSHA stated its 
policy regarding the application of 29 
CFR 1910.134 to the voluntary use of 
respirators: 

OSHA’s policy is that if the respirator itself 
could present an adverse health condition if 
a specific requirement of the respiratory 

protection standard is not observed, then the 
requirement applies. Examples may include 
a dirty respirator that is causing dermatitis, 
a worker's health being jeopardized by 
wearing a respirator due to an inadequately 
evaluated medical condition, or a significant 
ingestion hazard created by an improperly 
cleaned respirator. This is so regardless of 
whether the employee purchased the 
respirator or the employer provides it. 

OSHA also has determined that 
complete training is not required for 
employees using respirators voluntarily. 
Instead, paragraph (k) of the final rule 
requires employers to provide the 
information contained in Appendix D to 
ensure that employees are informed of 
proper respirator use and the limitations 
of respirators. 

Paragraphs (c)(l)(i) through (c)(l)(ix) 
list the elements of the respirator 
program required by this standard. 
Paragraph (c)(l)(i) requires the program 
to contain procedures for the selection 
of respirators appropriate to protect 
employees from the respiratory hazards 
present in the particular workplace. 
This4)rovision is unchanged from the 
corresponding provision in the proposal 
and is also similar to paragraph (b)(2) of 
OSHA’s previous standard. Paragraph 
(c)(l)(ii) addresses the medical 
evaluation of employees required to 
wear respirators and is unchanged from 
the parallel requirement in the proposal. 
The AIHA (Ex. 54-208) recommended 
that paragraph (c)(l)(ii), which requires 
employers to develop procedures 
addressing “medical evaluations of 
employees required to wear 
respirators,” be changed to specify that 
these procedures need only cover 
employees who are “authorized by the 
employer to wear respirators”: the AIHA 
wanted this word change to ensure that 
employers understood that these 
procedures must cover both voluntary 
and required use. However, as 
explained above, OSHA has decided to 
require medical evaluation of employees 
who use respirators voluntarily only 
when such use may present a health 
hazard to employees, e.g., in the case of 
tight-fitting negative pressure 
respirators. Therefore, OSHA has not 
included the language suggested by the 
AIHA in the final rule. 

Paragraph (c)(l)(iii) covers the fit test 
element of the program and has been 
modified since the proposal to respond 
to comments. The proposal would have 
required the program to contain fit 
testing procedures “for air-purifying 
respirators and tight-fitting positive 
pressure respirators.” The Service 
Employees International Union (Ex. 54- 
455) conunented that this provision 
only needed to address “tight-fitting 
respirators” because this language 

adequately describes the respiratory 
equipment to be covered. Since OSHA 
has revised the fit testing requirements 
in paragraph (f) to cover all tight-fitting 
respirators, the language in paragraph 
(c)(l)(iii) has been revised accordingly. 

Paragraph (c)(l)(iv) states that 
employers shall include “Procediures for 
proper use of respirators in routine and 
reasonably foreseeable emergency 
situations.” In the NPRM, this 
requirement was addressed under 
paragraph (g)(1), but it has been moved 
into paragraph (c)(1) of the final rule to 
ensure that employers are aware that 
written workplace-specific procedures 
must address both routine and non¬ 
routine respirator usage, including that 
in reasonably foreseeable emergency 
situations. OSHA received no comments 
on this provision. 

Paragraph (c)(l)(v) requires the 
workplace-specific procedures to cover 
“procedures and schedules for cleaning, 
disinfecting, storing, inspecting, 
repairing, discarding, and otherwise 
maintaining respirators.” This provision 
is unchanged from that proposed. The 
American Iron and Steel Institute (AISI) 
urged OSHA to remove the word 
“schedules” from paragraph (c)(l)(iv) 
and to substitute the word 
“frequencies” instead. AISI stated that 
the term “schedules” connotes a 
requirement for extensive recordkeeping 
and paperwork. OSHA does not agree. 
Since OSHA requires the respirator 
program to be written, as required under 
the prior standard and as proposed and 
supported by comments in this 
rulemaking, it is OSHA’s conclusion 
that including the employer’s schedule 
for cleaning, disinfecting, or otherwise 
maintaining respirators is not unduly 
burdensome. A schedule is needed to 
inform employees when they are to have 
their respirators fit tested, cleaned, and 
maintained. Therefore, OSHA is 
retaining the word “schedule.” 
Representatives of the Service 
Employees International Union [(SEIU) 
Ex. 54—455)] strongly supported the 
requirement for maintenance schedules 
as proposed under paragraph (c)(l)(v) of 
the NPRM for the same reason. 

Paragraph (c)(l)(vi) is essentially 
unchanged from the proposal and 
requires “Procedures to ensure adequate 
air quality, quantity, and flow of 
breathing air for atmosphere-supplying 
respirators.” Representatives from SEIU 
(Ex. 54—455) supported OSHA’s 
addition of “quantity and flow” to 
paragraph (c)(l)(vi) in the NPRM. Proper 
air quality and quantity are crucial to 
the use of supplied air respirators to 
protect worker health. The revised 
provision has been slightly modified 
from the provision in the NPRM that 

i 
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read “* * * ensure proper air quality, 
quantity, and flow * * *” for 
atmosphere-supplying respirators. The 
addition of the words “* * * for 
breathing air * * *” is to clarify that 
under no circumstances should air for 
atmosphere-supplying respirators be of 
less than Grade D breathing air quality. 

Paragraph {c)(l)(vii), as proposed, 
would have required employers to 
include “[tlraining of employees in the 
respiratory and health hazards of the 
hazardous chemicals to which they are 
potentially exposed as required under 
the Hazard Communication standard (29 
CFR 1910.1200).” Several commenters 
questioned the need to cross-reference 
an existing OSHA standard in the 
respirator standard, and recommended 
that this provision be deleted (Exs. 54- 
154, 54-271, 54-278, 54-295, 54-307). 
OSHA agrees that the cross-reference is 
unnecessary, and the reference to the 
Hazard Communication standard has 
been removed from the final standard. 
However, the requirement that 
employers develop procedures that 
address the “Training of employees in 
the respiratory hazards to which they 
are potentially exposed during routine 
and emergency situations” remains, 
because there are respiratory hazards, 
such as biological hazards and 
radioactive particles, that are not 
covered by the Hazard Communication 
standard. 

Paragraph (c)(l)(viii) requires 
employers to develop procedures for the 
training of employees in the proper use 
of respirators, including putting on and 
removing them, the limitations of these 
devices, and maintenance procedures 
for respirators. OSHA received no 
comments on this provision, which has 
been revised slightly since the proposal 
for clarity. 

Paragraph (c)(l)(ix) states that the 
program should include “Procedures for 
regularly evaluating the effectiveness of 
the program.” This provision is 
basically the same as in the NPRM 
except Aat the word “periodically” has 
been deleted to avoid the suggestion 
that OSHA has a fixed interval in mind. 
This provision notifies employers that 
their written workplace procedures 
must include routine evaluation of the 
program to ensure that it is effective, up- 
to-date, and includes all necessary 
provisions. In workplaces where 
worksite-specific conditions are 
relatively stable, such as a 
manufacturing site, program evaluation 
may be conducted on a fixed schedule. 
In other workplaces where worksite 
conditions are less stable, employers 
must develop schedules for evaluating 
the program that make sense in that 
context. 

In a general comment, the United 
States Enrichment Corporation (Ex. 54- 
283) stated that the final rule’s 
requirements for work procedures in 
paragraphs (c)(l)(i) through (c)(l)(ix) 
implied that OSHA intended separate 
documents to be developed to meet each 
of the requirements, and asked OSHA to 
clarify this. It has always been OSHA’s 
intention that the employer can address 
the required program elements and the 
development of worksite-specific 
procedures in a single document, the 
written respiratory protection program. 
OSHA believes that reorganizing the 
elements of this program to track the 
order of the standard will facilitate the 
inclusion of all worksite-specific 
procedures into one document. 

In another general comment, Peter 
Hernandez of the American Iron and 
Steel Institute (AISI) (Ex. 54-307) urged 
OSHA to revise paragraph (c) and other 
paragraphs of the final rule to remove 
the term “ensure,” which he interpreted 
as imposing an impossible burden on 
employers. OSHA disagrees with this 
interpretation, however. OSHA 
standards use the word “ensure” 
because they impose a mandatory 
requirement to comply on employers 
and because the OSH Act and 
subsequent case law have made it clear 
that it is the employer’s responsibility to 
compel compliance. The reasoning 
behind this body of case law is that it 
is the employer, and not the employee, 
who controls the conditions of work at 
a given workplace. OSHA believes that 
the word “ensure” is appropriate 
because it indicates that the employer 
must manage, lead by example, train, 
direct, and, if necessary, set up a 
disciplinary system so that employees 
understand that they must follow safe 
and healthful practices on the job. 
However, case law also makes it clear 
that employers are not the “insurers” of 
their employees’ behavior. In other 
words, if an employer establishes, 
implements, trains employees in, and 
enforces safe operating procedures, and 
does so in a consistent manner, the 
employer will not be liable for an 
employee’s unforeseeable violation of 
its safety rule. 

Paragraph (c)(3) of the final rule 
requires employers to designate a 
person as program administrator and to 
ensure that this person is qualified to 
perform the responsibilities of this 
position. The person can be qualified 
either by appropriate training or 
experience or both. The administrator is 
also the person responsible for 
evaluating the program, as stated in 
paragraph (c)(3). This requirement is 
essentially unchanged fi-om the 
proposal, although its language has been 

clarified. The ANSI Z88.2-1992 
respiratory protection standard (Ex; 81) 
also contains a description of the 
responsibilities of the program 
administrator and a requirement that the 
respirator program be “periodically 
audited to ensure that (a) the program 
procedures reflect the requirements of 
current applicable regulations and 
industry accepted standards and (b) the 
program as implemented reflects the 
written procedures” (See clause 5.3). 
The ANSI standard recommends that 
the audit be conducted by a 
knowledgeable person not directly 
associated with the program, rather than 
by the program administrator. OSHA 
has not adopted the ANSI 
recommendation that periodic audits be 
performed by knowledgeable outside 
persons because the OSHA standard 
requires the administrator to be 
qualified to perform this task; thus, an 
additional requirement for audits to be 
performed by an outside party is 
unnecessary and may prove unduly 
burdensome for some employers. 

The training requirements and 
experience level necessary for the 
program administrator were the subject 
of substantial comment. OSHA 
proposed that the program supervisor be 
a person “qualified by appropriate 
training and/or experience” to be 
responsible for the respirator program. 
Many commenters supported this 
performance-based requirement (Exs. 
54-68,54-80, 54-91, 54-175, 54-187, 
54-208, 54-219, 54-220, 54-222, 54- 
252, 54-319, 54-352, 54-361, 54-435, 
54-455). For example, the Service 
Employees International Union (Ex. 54- 
455) supported the proposed 
“performance-oriented qualifications for 
the designated person (program 
administrator).” Allied Signal (Ex. 54- 
175) stated that “there should be no 
specific minimum training for program 
administrators. We believe the level of 
training for the respirator program 
administrator must be adequate to deal 
with the complexity of the program.” 
Motorola (Ex. 54-187) commented that 
“Training requirements for those 
individuals designated by the employer 
to administer the program should be 
commensurate with the type of 
respirator program needed at the 
workplace.” 

Several commenters urged OSHA to 
add a phrase to this requirement in the 
final rule to require that the level of 
program supervisor training must be 
adequate to deal with the complexity of 
the program because the level of 
training appropriate for a workplace 
with extensive respirator use is 
substantially different from one with 
limited respirator use (Exs. 54-175, 54- 
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187, 54-200, 54-206, 54-214, 54-219, 
54-222, 54-245,54-265, 54-266, 54- 
275, 54-361). As Monsanto (Ex. 54-219) 
stated: 

An employer’s respirator usage may be 
limited to dust respirators or may have a 
wride variety of types covering both air- 
purifying and atmosphere-supplying 
respirators. Program administrator training/ 
qualifications would need to cover a wider 
range of topics in the latter case than in the 
former case. 

However, some commenters, e.g., the 
Sparks Nevada Fire Department (Ex. 54- 
129), wanted to avoid imposing overly 
stringent requirements on choosing a 
program administrator, while others, 
e.g., the Grain Elevator and Processing 
Society (Ex. 54-226), urged OSHA to 
delete the phrase “qualified hy training 
and/or experience” on the grounds that 
there are no widely accepted criteria for 
determining such a program 
administrator’s qualifications. A few 
commenters acknowledged that since 
the program administrator’s tasks often 
vary by type of workplace, it would be 
difficult for OSHA to establish a 
required minimum level of training that 
would be appropriate for all program 
supervisors in all workplaces. Michael 
Rehfield, Safety Officer for the 
Westminster, Maryland Fire Department 
(Ex. 54-68) stated: 

I am in total agreement that the person 
fulfilling this role and the “qualifications” 
should be “performance oriented”. That 
language should appear in this section. It is 
imperative that the emergency response 
community be represented by performance 
oriented standards or regulations since the 
associated tasks are so diverse. 

A working group firom the State 
Universities of New York (Ex. 54-357) 
felt that the performance language 
regarding program supervisors was too 
vague, and suggested that a 
nomnandatory appendix be added to 
identify the types of qualifications a 
program supervisor would need. The 
United Automobile, Aerospace & 
Agricultural Implement Workers of 
America (UAW) (Ex. 54-387) wanted 
OSHA to define a body of knowledge 
necessary to carry out the duties of a 
qualified program administrator. 

OSHA discussed these qualifications 
in the preamble to the NPRM at 59 FR 
58898-58899. That proposal discussion 
reiterated many of the points that are 
described above: that the level of 
training appropriate for a workplace 
with limited respirator use would be 
quite different from another with 
extensive use of different respirator 
types, and that the program 
administrator can work with a 
workplace respirator committee, or 
assign responsibility for portions of the 

program to industrial hygienists, safety 
professionals, or other respirator experts 
while retaining overall responsibility for 
the program. In other words, the level of 
training of the program administrator 
must be adequate to deal with the 
complexity of the respirator program. 

The AFL-CIO (Exs. 54-428, 255) 
urged OSHA to add a new definition to 
paragraph (b) for qualified person as 
follows: 

Qualified Person: This should be defined 
as, someone who is capable of identifying 
existing and predictable respiratory hazards 
in the workplace and who maintains a 
common knowledge of the respirator 
standard. This individual should possess the 
authority to take prompt corrective action to 
eliminate hazards including the measures 
required in subsection (c). The qualified 
person shall be certified by the 
manufacturerfs) for their ability to select and 
maintain the type(s) of respirator(s) that is/ 
are used on the job site or possess the 
experience and knowledge needed to 
properly select respirators for the employees 
and4ob situation. 

Instead of.adopting the AFL-CIO 
definition for “qualified person,” OSHA 
has relied on the type of wording used 
in the ANSI standard, which is more 
performance oriented. Specifying in 
detail the type and extent of training 
required for program administrators 
depends upon the type of workplace 
and is best left to the employer, in 
OSHA’s opinion. For example, the level 
of training that would be appropriate for 
a workplace with limited respirator use 
would be quite different from that 
required at another workplace with 
extensive respirator use for IDLH 
atmospheres, highly toxic chemicals, or 
other complex respirator use operations. 
Therefore, OSHA has adopted a 
definition of training and experience 
that uses performance language and is 
similar to the ANSI Z88,2-1992 
standard’s requirement. However, 
OSHA does require employers to ensure 
that the level of training for the 
respirator program administrator is 
adequate to deal with the complexity of 
the workplace. 

In keeping with this approach, OSHA 
has not established any one training 
program, such as the NIOSH respirator 
course, as the level of training program 
administrators must achieve. OSHA 
believes that NIOSH’s course is 
excellent, and therefore more than 
sufficient in most cases. However, 
OSHA acknowledges commenters’ 
concerns that a general respirator 
training course covers a broad range of 
many different respirator types and 
uses, and provides information that is 
not tailored to any one particular 
workplace (Exs. 54-220, 54-265, 54- 

342, 54—435). Typical of these 
comments is one by the United Parcel 
Service (Ex. 54-220), which stated: “An 
attempt to fashion uniform standards for 
all administrators of all respiratory 
programs could result in inadequate 
training for administrators of 
particularly sophisticated or specialized 
programs and irrelevant training for 
administrators of relatively simple 
programs.” The North American 
Insulation Manufacturers Association 
agreed, stating (Ex. 54-342) “A 
requirement that supervisors undergo a 
rigid minimum training regimen, which 
would require instruction on many 
issues irrelevant to the supervisor’s own 
situation, would be excessive and 
beyond the rule’s intended objective.” 
For example, extensive training on 
certain types of respirators such as 
SCBAs would be inappropriate for 
program administrators with simple 
programs that don’t use SCBAs. In other 
cases, respirator program administrators 
with highly complex respirator 
programs may need an even more 
comprehensive course than that 
provided by a general respirator training 
course. Based on the above discussion, 
OSHA has retained a performance-based 
program approach. OSHA anticipates 
that larger establishments will develop 
training requirements for respirator 
program a^inistrators that fit the 
needs of a workplace-specific respirator 
program. 

OSHA has prepared a Small Entity 
Compliance Guide setting forth how a 
small business owner, manager or an 
employee of the small business can be 
qualified to be a program administrator. 
It also sets forth a sample respirator 
program to guide small businesses. If 
the employees of a small business are 
only exposed to nuisance dusts and 
relatively non-toxic chemicals and use 
only a few types of relatively simple 
respirators, knowledge of the guide and 
materials supplied by the respirator 
manufacturer may be sufficient for the 
small business owner or an employee to 
become qualified as a program 
administrator. If more dangerous 
chemicals or high exposures are present, 
or sophisticated respirators are used, the 
program administrator must have more 
knowledge or experience. In these 
circumstances, it may be necessary for 
the administrator to seek out the 
expertise needed or to obtain 
appropriate training. 

The need for a specific individual to,, 
be in charge of the respirator program 
was discussed by several commenters. 
One commenter argued that requiring 
that a specific person be selected as 
program administrator requires the 
equivalent of a full-time person to 
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manage the program and conduct 
periodic reviews of its performance (Ex. 
54-160). Motorola (Ex. 54-187) stated 
that one overall program administrator 
would be a problem for decentralized 
workplaces. Motorola recommended 
that OSHA permit a committee or 
multiple employees to be responsible 
for the respirator program, thus allowing 
the employer to tailor the program to 
meet the needs of each particular 
workplace. Dow (Ex. 54—278) also 
supported the use of a committee or 
team with joint responsibility for the 
respirator program at large sites. Duke 
Power (Ex. 54-326) stated that at large 
facilities, such as nuclear stations, it is 
often necessary to designate more than 
one program administrator to address 
radiological and non-radiological use of 
respirators. The Public Service Electric 
and Gas Company (Ex. 54-196) said it 
may be more effective to have a program 
administrator for each “business unit” 
in a decentralized, diversified company, 
particularly where each unit’s 
respiratory protection needs are 
different (Ex. 54-196). The AFL-CIO 
(Ex. 54-428) wanted to have one 
qualified person responsible for the 
program, with a “site person” at each 
work site, who would be responsible for 
the program at that site, but who would 
report to the qualitied person. The 
E)epartment of Defense (Ex. 54-443), 
specifically the Navy, urged OSHA to 
add language to require that each 
“activity” designate a person 
responsible for the respiratory 
protection program because a single 
program achninistrator would be a 
potential problem for a large, multi¬ 
tiered employer with activities 
throughout the world, such as the Navy. 

The final standard continues to 
require that a person qualified by 
training or experience be designated to 
be responsible for the overall 
management and administration of the 
program to ensure that the integrity of 
the respiratory protection program is 
maintained through the continuous 
oversight of one responsible individual. 
The program administrator may serve 
largely in an oversight and coordination 
role between the various subunits or 
departments that perform duties in 
support of the respiratory program. 
Regardless of the number of subunits, 
each employer must ensure that all 
subunits report to one overall program • 
administrator for coordination of the 
program. The program administrator can 
use the assistance of industrial 
hygienists, safety professionals, or other 
respirator experts to help run the 
respirator program. The program 
administrator can work with a 

committee or assign responsibility for 
portions of the program to other 
personnel, but the overall responsibility 
for the operation of the program must 
remain with the designated program 
administrator. This approach promotes 
coordination of all facets of the program. 
For large companies or multiple 
worksites, the program administrator 
can delegate to a qualified person the 
responsibility for the day-to-day 
operation of the program at a specific 
site or for a specific activity. However, 
coordination between different 
worksites is an important aspect of the 
operation of a good program; therefore, 
ensuring implementation of the overall 
respirator program remains the duty and 
responsibility of the program 
administrator. For small and moderate 
sized employers, OSHA believes that 
the duties of a program administrator 
will require only a small part of one 
employee’s time. 

Paragraph (c)(4) of the final rule 
requires employers to provide 
respirators at no cost to the employee. 
This was included in the proposal in 
paragraph (d)(1) and has been moved to 
paragraph (c) of this final standard. This 
provision reflects OSHA’s strong 
orientation that the costs of complying 
with safety and health requirements 
must be borne by the employer. OSHA 
has a long-standing policy that 
employers are obligated to provide and 
pay for necessary personal protective 
equipment (PPE) such as respirators 
used by employees on the job. A 
compliance memorandum of October 
18,1994, titled “Employer Obligation to 
Pay for Personal Protective Equipment” 
provides detailed guidance on this 
issue. It is available online on the 
Internet on OSHA’s home page at 
http;//www.OSHA.gov. The inclusion of 
this provision is consistent with recent 
OSHA standards, e.g.. Cadmium, 29 
CFR § 1910.1027; 1.3-Butadiene. 29 CFR 
1910.1051; and Methylene Chloride. 29 
CFR 1910.1052. 

OSHA is aware that the Occupational 
Safety and Health Review Commission 
has not always agreed with the Agency 
that standards requiring an employer to 
“provide” safety or health equipment 
also require the employer to pay for that 
equipment. See, e.g.. Union Tank Car 
Co., OSHRC No. 96-0563 (October 16, 
1997). OSHA believes the Commission 
is wrong about this issue. OSHA intends 
the language “at no cost to the 
employee” in paragraph (c)(4) to make 
the employer’s obligation to pay for the 
respiratory protection required by this 
standard crystal clear. 

The requirement that the employer 
bear the costs of employee training and 
medical evaluations has also been 

moved to paragraph (c)(4) of the final 
rule, in order to consolidate all similar 
provisions of the standard that clarify 
that, for these provisions, there is no 
cost to the employee. Section 6(b)(7) of 
the OSH Act requires that employers 
provide medical exams and evaluations 
at no cost to employees. 

Paragraph (d)—Selection of Respirators 

Overview 

Paragraph (d) of the final rule 
contains respirator selection criteria and 
requirements. OSHA has included these 
provisions in the final rule because the 
record contains many examples of 
workers using respirators that are 
inappropriate for the type of respiratory 
hazards present (e.g., wearing paper 
dust masks where the exposure is to a 
gas or vapor contaminant (UAW, Ex. 
54-387); using half facepiece respirators 
in acrylonitrile IDLH atmospheres of 20 
ppm (International Chemical Workers 
Union (ICWU), Ex. 54—427)). In 
addition, OSHA’s long enforcement 
experience has shown that employers 
often lack the information necessary to 
make informed choices about respirator 
selection. OSHA stated in the proposal 
(59 FR 58899) that a major deficiency of 
the previous standard is that it did not 
contain selection criteria; instead, it 
merely referred employers to the ANSI 
Z88.2-1969 standard. 

No participant in this rulemaking 
disagreed with OSHA’s decision that the 
final standard should include 
mandatory selection criteria. The record 
does show, however, that there are 
differences of opinion about how 
restrictive and comprehensive the 
required criteria should be, and how 
much flexibility should be left to 
employers in the selection process. For 
example, the Association of American 
Railroads (Ex. 54-286) stated that the 
details of respirator selection should be 
left to the regulated community and that 
OSHA should only specify the outcome 
desired, while the Service Employees 
International Union (SEIU) (Ex. 54-455) 
commented that OSHA should 
“strengthen the wording to make it clear 
employers must obtain and account for 
all of the factors listed.” OSHA believes 
that those employers who employ on¬ 
site occupational health professionals 
generally have the expertise to select 
respirators that are appropriate for their 
workers. The record contains a number 
of examples of well-thought-out 
selection programs (e.g., Exs. 142,155, 
163). These examples show that the 
current practice of many employers 
already conforms to the selection 
requirements of paragraph (d). For other 
employers, however, clearly stated 
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respirator selection rules and guidance 
are required. 

OSHA notes that advice on the 
selection of respirators is available from 
many sources. NIOSH has developed a 
respirator decision logic, widely 
available and used since 1987, which 
provides a schematic selection guide 
covering all critical areas of respirator 
selection (Ex. 9). The selection guide for 
the ANSI Z88.2-1969 respirator 
standard was incorporated by reference 
into the previous OSHA standard, and 
the 1992 Z88.2 ANSI standard contains 
updated .and comprehensive 
recommendations on respirator 
selection. OSHA believes that 
employers will Find useful information 
in each of these guides on various 
technical problems that this standard 
may not cover explicitly. In addition, 
information is provided by respirator 
manufacturers who publish selection 
guides relating to their models (See, e.g.. 
Mine Safety Appliances Company 
(MSA) Respirator Selection Guide, Ex. 
150; and ISEA’s Respirator Buyers 
Guide and Safety Video Resource List, 
referenced in Ex. 147). Manufacturers 
also provide selection advice through 
telephone help lines, sales staff, verbal 
communications or distribution of 
company product information, and on¬ 
site evaluations of product use (See, e.g., 
Tr. at 1438-1439). Chemical 
manufacturers also provide information 
about respirator selection to help the 
purchasers of their products (See CMA, 
Tr. 1726-7; Union Carbide Corporation, 
Ex. 54-255). 

Because of the variety and detail of 
selection information available, OSHA 
believes it is necessary in the final rule 
to specify broad performance criteria, in 
addition to a few specific rules relating 
to highly hazardous operations (i.e., 
IDLH situations). The final rule sets 
forth general rules for selecting 
respirators for routine operations, 
prescribes specific kinds of respirators 
for identified highly hazardous 
atmospheres and emergency situations, 
and specifies when air-purifying 
respirators can reliably be used. OSHA 
chose not to specify in the regulatory 
text all the situations and respirator- 
related factors that an employer should 
consider but instead to state 
performance objectives. Only for 
workplace situations widely accepted as 
highly hazardous, such as those 
associated with IDLH atmospheres, does 
the standard require maximally 
protective respirators. 

Because paragraph (d) does not 
address in detail all the relevant factors 
that may affect employers’ selection of 
particular respirators, employers should 
rely on other information sources to 

ensure that the respirators they select 
are appropriate for conditions in their 
specific workplaces. Respirator 
manufacturers are the source of much 
useful information, and the record of 
this rulemaking indicates that much of 
this information is both helpful and 
reliable. Indeed, market mechanisms 
work to encourage the dissemination of 
accurate information. OSHA expects 
that smaller employers will thus 
generally be able to rely on the technical 
assistance provided by manufacturers 
on respirator selection and that doing so 
will mean that they will usually be in 
compliance with this standard. For 
these reasons, paragraph (d) 
concentrates on the minimum selection 
criteria that the record shows must be 
adhered to by all employers when 
selecting respirators for their employees’ 
use. 

In the following provision-by- 
provision summary and explanation, 
OSHA explains the changes reflected in 
the final rule, both from the provisions 
proposed and those in the Agency’s 
previous respiratory protection standard 
(§1910.134). 

Paragraph (d)(1)—General Requirements 

Paragraph (d)(t) prescribes general 
rules that apply to the selection of all 
respirators. Paragraph (d)(l)(i) requires 
the employer to select and provide an 
appropriate respirator based on the 
respiratory hazard(s) to which the 
worker is or will be exposed and on the 
workplace and user factors that have the 
potential to affect respirator 
performance and reliability. This 
provision continues a requirement from 
the previous standard: (“respirators 
shall be selected on the basis of hazards 
to which the worker is exposed” 
(§ 1910.134(b)(2)) and clarifies that the 
hazard must be viewed in the context of 
the workplace and worker conditions 
that may reduce or impair the 
effectiveness of a respirator otherwise 
appropriate for the hazard. There is 
general agreement that taking working 
conditions into account is crucial to 
proper respirator selection: a respirator 
that is protective under some conditions 
of wear will fail under others, while a 
respirator that is appropriate for a given 
hazard may not be workable in a 
particular workplace (e.g., an air 
supplied respirator in a tightly 
configured space). For example, a 
worker wearing SCBA who is required 
to perform extremely heavy work may 
deplete the air supply of the respirator 
well before its calculated service life is 

. reached. This means that the employer 
must evaluate the employee’s level of 
exertion in order to determine whether 
to choose a supplied-air respirator 
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rather than a SCBA. The recent ANSI 
standard also states that the purpose of 
respirator selection is to determine 
which respirator type or class will offer 
“adequate protection” (ANSI Z88.2- 
1992). 

Final paragraph (d)(l)(i) also requires 
employers to consider workplace and 
user factors that may affect the 
respirator’s performance and reliability 
when making a respirator selection. 
Although other paragraphs of the 
standard address the major factors 
affecting respirator performance, i.e., fit, 
faceseal leakage, and maintenance and 
cleaning, factors specific to the job, user, 
or worl^ite often play an important role 
in respirator performance. OSHA noted 
in the proposal (59 FR 58900) that work 
activities and factors such as 
temperature and humidity “also affect 
the stress level associated with wearing 
a respirator as well as the effectiveness 
of respirator filters and cartridges; 
employees using respirators for longer 
periods of time [under such stressful 
conditions] may need different types of 
respirators for more comfortable wear.” 

Similarly, where the respirator- 
wearing employee must communicate 
with other workers, perhaps to warn 
them about the presence of workplace 
hazards, the respirator must allow the 
employee to perform this vital function. 
OSHA thus agrees with ANSI that “it is 
important to ensure that respirator 
wearers can comfortably communicate 
when necessary, because a worker who 
is speaking very loudly or yelling may 
cause a facepiece seal leak, and the 
worker may be tempted to temporarily 
dislodge the device to communicate” 
(ANSI Z88.2-1992, clause A.13). 
Therefore, for example, the employer 
must ensure that speaking will not 
interfere with the fit of the negative- 
pressure elastomeric respirator selected. 
If the employees are using PAPRs or 
SCBA, amplification devices, including 
speaking diaphragms and microphones, 
that can be worn with the respirators are 
available. 

The proposal (59 FR 58900) noted 
another example in the proposal of 
worksite conditions that could affect 
respirator selection: “* * * airline 
respirators should not be used by 
mobile employees around moving 
machinery unless entanglement of 
airlines in equipment is easily avoided.” 
Employers have always been required 
•by OSHA to consider such factors as 
these, because paragraph (a)(2) of the 
previous respirator standard required 
employers to select respirators that are 
“applicable and suitable for the purpose 
intended.” 

Paragraph (d)(l)(i) applies whenever 
employers provide respirators to their 
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employees and require their use, 
whether or not an OSHA standard 
mandates respirator use in the particular 
environment. The preamble discussion 
relating to paragraph (c)(1) discusses 
employer-required respirator use in 
more detail and explains OSHA’s 
reasons for reaching this conclusion. 

Paragraph (d)(l)(ii) requires the 
employer to select a NIOSH-certified 
respirator and to use the respirator only 
in ways that comply with the conditions 
of its certification. There was little 
controversy about this requirement, and 
there is no disagreement that respirators 
must be tested and found to be effective 
before they can be marketed. NIOSH has 
performed this function in the past and 
has begun to revise its certification 
requirements to ensure that its 
procedures continue to define the 
performance capabilities of acceptable 
respirator models, and to identify 
unacceptable models. The ISEA (Ex. 65- 
363), the trade association that 
represents most major respirator 
manufacturers, urged OSHA to require 
that only NIOSH-certified respirators be 
used to comply with this standard, and 
other commenters agreed (Exs. 54-187, 
54-213, 54-387, 54-428). 

The wording of this provision of the 
final rule differs slightly ft-om that of the 
proposed provision. The proposal 
would have required that only NIOSH 
“approved and certified” respirators be 
selected. For clarity, the reference to 
NIOSH-approved respirators has been 
replaced in the final rule by a 
requirement that-respirators be used 
only in accordance with the conditions 
of their certification. NIOSH approves 
respirators by certifying them; however, 
some certifications contain conditions 
limiting the situations in which the 
respirator may be used. This is 
sometimes described as NIOSH 
“approval” of the respirator for a 
particular use. 

Increasingly, however, NIOSH does 
not certify respirators for specific uses. 
For example, NIOSH does not currently 
certify respirators for use against 
biological hazards. Where NIOSH has 
not specifically certified any respirator 
for use against the particular 
contaminant present in the workplace, 
the employer must select a NIOSH- 
certified respirator that has no 
limitation prohibiting its use against 
that contaminant. The respirator must 
be appropriate for the contaminant’s 
physical form and chemical state and 
the conditions under which it will be 
used. All respirators must be chosen 
and used according to the limitations of 
the NIOSH certification, which appears 
on the NIOSH certification label. 

The requirement for NIOSH 
certification is unconditional in the 
final standard, as it was in the proposal. 
However, because OSHA stated in the 
proposed preamble that this 
requirement would apply only when 
such respirators “exist” (59 FR 58901), 
some commenters urged OSHA to state 
in the regulatory text that the 
requirement for NIOSH certification 
applied only to existing certifications 
(See, e.g.. Ex. 54—434). For example, the 
Department of the Army (Ex. 54—443) 
urged OSHA to permit the use of 
respirators not approved by NIOSH in 
situations where another authority has 
jurisdiction and the documentation to 
attest to the adequacy of the respirator’s 
effectiveness against the contaminant of 
concern. The Army (Ex. 54—443D) stated 
that its employees and contractors may 
be exposed to certain “military unique 
contaminants” for which no NIOSH- 
approved respirator exists but for which 
military respirators, e.g., gas masks, 
have specifically been developed and 
tested and are being used by civilian 
and contractor personnel in operations 
subject to OSHA’s jurisdiction. The 
Army urged OSHA to include in the 
standard “approval authority of the 
Secretary of the Army for military 
respirators * * * for which no NIOSH 
approved respirator exists” (Ex. 54- 
443D). 

OSHA recognizes that there are 
unique contaminant situations, such as 
those involving chemical warfare 
agents, that involve primarily military 
exposure and that may require 
specialized respiratory protection 
equipment. NIOSH certification for 
respiratory protection specific to such 
hazards does not exist and is not likely 
to he forthcoming. OSHA also notes, 
however, that, although the Department 
of the Army argued strongly for OSHA 
recognition of Army authority to test 
and approve respirators, the Department 
of the Air Force commented that it uses 
only NIOSH-certified respirators, and 
requested no exception (Ex. 54-443A), 
OSHA will examine on a case-by-case 
basis those situations involving civilian 
contractors whose employees wear non- 
NIOSH tested respirators that they 
believe protect employees adequately 
and that have been tested and approved 
by other Federal agencies for use against 
unique contaminants. 

A similar comment was raised by 
DOE regarding radioactive hazards (Ex. 
54-215). DOE stated that, in the nuclear 
industry, no NIOSH-certified respirator 
exists for tritium applications and 
workers therefore must wear non- 
approved supplied-air suits; this 
equipment has been tested by Los 
Alamos National Laboratory, and the 

suits have been successfully used for 
many years. The DOE administers its 
own job-by-job approval system for 
these suits. OSHA’s authority to enforce 
the Agency’s safety and health 
standards at gaseous diffusion plants 
owned by DOE and leased to the United 
States Enrichment Corporation was 
established legislatively in 1992, and 
OSHA has recently completed a 
memorandum of understanding with 
DOE on this issue (60 FR 9949, Jan. 31, 
1995), OSHA is currently evaluating an 
application from one of these facilities 
for a variance relating to these suits. The 
criteria set out in Section 6(d) of the 
OSH Act will govern this determination. 
OSHA is not determining the 
acceptability of supplied-air suits as 
part of this rulemaking proceeding, 
because the Agency believes the 
variance proceeding, which can focus 
closer attention on the strengths and 
limitations of these suits for the 
particular use situations, is the 
appropriate forum to decide this issue. 

OSHA notes that NIOSH certification 
is a minimum qualification. The 
employer must still assess whether the 
respirator meets all other selection 
criteria in this standard before it can be 
chosen for a particular application. For 
example, as pointed out by an exchange 
with Richard Duffy of the International 
Association of Fire Fighters (lAFF), 
NIOSH representatives acknowledged 
that the employer must evaluate 
whether NIOSH-certified equipment 
will withstand the specific 
environmental conditions for 
firefighting because NIOSH flow rate 
requirements do not consider the 
stresses involved in firefighting, nor 
does NIOSH currently evaluate 
respirators for their ability to withstand 
those stresses (Tr. 364-365). 

In his testimony at the OSHA 
hearings, Richard Duffy of the lAFF 
recommended that OSHA require that 
SCBAs used in firefighting meet the 
requirements of the National Fire 
Protection Association’s NFPA-1981 
Standard on Open Circuit Breathing 
Apparatus (Tr. 455). This NFPA 
standard establishes more stringent 
performance criteria for SCBAs used in 
firefighting than those currently used by 
NIOSH. NIOSH recognizes that its 
current 42 CFR 84 respirator 
certification standards may not be 
protective enough for respirators used in 
firefighting. In an October 7,1997 letter 
to all manufacturers and interested 
parties, NIOSH announced its intent to 
develop new technical modules to 
update 42 CFR 84. One of the proposed 
technical modules to which NIOSH 
intends to give priority treatment will 
address SCBAs, including the 
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incorporation of NFPA performance 
requirements for SCBAs. NIOSH also 
intends to propose an Administrative/ 
Quality Assurance module on the use of 
independent testing laboratories in the 
certification program, another issue 
raised by commenters in this 
proceeding. OSHA believes that NIOSH 
will resolve any deficiencies in its 
current respirator certification standards 
through these new 42 CFR 84 
rulemaking modules. OSHA simply is 
not equipped to take on the respirator 
approval and certification process 
currently performed by NIOSH. 
Therefore, the final OSHA respirator 
standard continues to require the use of 
NIOSH-certified respirators and does 
not incorporate the NFPA performance 
retirements for SCBAs. 

OSHA believes that carving out even 
limited exceptions to NIOSH control of 
respirator certification authority would 
confuse the regulated community and 
would not resolve the needs of the vast 
majority of respirator users. Comments 
by respirator users and worker 
representatives support OSHA’s final 
decision (See, e.g., Exs. 54-265, 54-118, 
54-213, 54-387, 54-455). The final rule, 
in paragraph (h), also requires that when 
respirator parts are replaced or changed, 
the replacement parts must be NIOSH 
certified. 

In the proposal (59 FR 58901), OSHA 
stated that developing an OSHA 
respirator approval mechanism to fill in 
the gaps in NIOSH certification would 
not be an efficient use of government 
resources. Nonetheless, the Agency 
asked for comment on this issue. There 
was no consensus among the 
participants who commented on this 
point. Some commenters supported an 
OSHA role in approval on a temporary 
basis, while an employer waits for 
NIOSH approval, or an alternative 
governmental approval process (Exs. 
54-213, 54-346, 54-443). Still others 
opposed OSHA’s involvement in an 
approval process (Exs. 54-278, 54-265, 
54-118, 54-213, 54-387, 54-455). The 
final rule is therefore similar to the 
proposal, which also discussed limited 
alternatives to NIOSH certification and 
concluded that “it is inappropriate for 
OSHA to try to correct problems with 
present NIOSH/MSHA regulations in 
the revised respirator standard” (59 FR 
58891). 

OSHA believes that NIOSH has 
focused on closing any gaps in its 
certification program. NIOSH’s ability 
and experience in this area are 
unparalleled, and OSHA believes that 
NiOSH can best resolve any concerns 
through its own proceedings. Further, as 
stated in the proposal, OSHA lacks the 
resources to perform respirator testing. 

OSHA will, however, continue to 
evaluate, on a case-by-case basis, 
whether variance or compliance 
interpretations are appropriate in cases 
where employers claim that there are no 
NIOSH-certified respirators for use in a 
particular situation. 

Paragraph (d)(l)(iii) of the final rule 
requires the employer to identify and 
evaluate the respiratory hazard(s) in the 
workplace. To perform this evaluation, 
the employer must make a “reasonable 
estimate” of the employee exposures 
anticipated to occur as a result of those 
hazards, including those likely to be 
encoimtered in reasonably foreseeable 
emergency situations, and must also 
identify the physical state and chemical 
form of such contaminant(s). Where 
conditions are such that the employer 
cannot carry out such an evaluation, 
e.g., where exposure monitoring or other 
means of estimation cannot be used, 
paragraph (d)(l)(iii) requires the 
employer to treat the atmosphere as 
IDLH. Many of the components of 
paragraph (d)(l)(iii) of the final standard 
have been required practice since 1971 
because they were included in the 
selection provisions of the 1969 ANSI 
standard incorporated by reference into 
OSHA’s previous respiratory protection 
standard. Paragraph (d)(l)(iii) of the 
new standard makes these provisions 
clearer by stating them explicitly in the 
regulatory text. 

Identifying and evaluating the hazards 
a respirator is to provide protection 
against clearly play a pivotal role in 
respirator selection. For example, 
according to ANSI, “Respirator selection 
involves reviewing each operation to 
* * * determine what hazards may be 
present (hazard determination)” (ANSI . 
Z88.2-1992, clause 7.2.2; See also AISI, 
Tr. 639). Many other commenters 
emphasized the important role of hazard 
identification in respirator selection 
(Exs. 54-168, 54-181, 54-186, 54-208, 
54-234, 54-273, 54-307, 54-327,54- 
346, 54-426, 54-428). Once an 
employer identifies the nature of the 
respiratory hazard or hazards present, 
the employer must evaluate the 
magnitude of the hazard to determine 
the potential exposure of each employee 
and the extent to which respirators of 
various types can reduce the harm 
caused by that exposure. 

There was extensive comment on the 
selection process outlined in the 
proposed paragraph dealing with hazard 
evaluation (Exs. 54-154, 54-168, 54- 
181, 54-202, 54-219, 54-245, 54-278, 
54-428). Commenters representing 
workers generally supported the 
detailed approach taken in the proposal 
toward hazard evaluation. For example, 
the Service Employees International 

Union “support[ed] the detailed list of 
factors to be considered 4« respirator 
selection * * * [which] successfully 
incorporates the important framework 
from the NIOSH decision logic criteria 
in an easy-to-understand form” (Ex. 54- 
428). 

Some commenters, however (Exs. 54- 
154,54-168,54-181, 54-219,54-245, 
54-278), stated that the scope and depth 
of the hazard evaluation and the items 
to be. covered should be left to the 
discretion of the employer. For example, 
the Eastman Chemical Company (Ex. 
54-245) and the Dow Chemical 
Company (Ex. 54-278) requested that 
OSHA make the requirement 
"performance oriented” and “flexible”; 
the Department of the Navy, Portsmouth 
Naval Shipyard (Ex. 54-154), noted that 
detailed analysis for each work situation 
is not necessary for shipbuilding, and 
that the timing and content of an 
appropriate evaluation vary. 

In response to these comments, OSHA 
has revised paragraph (d)(l)(iii) to be 
more performance oriented; this 
provision of the final standard no longer 
specifies precisely how employers are to 
conduct the required evaluation. The 
proposal (at paragraph (d)(3)) would 
have required employers to “obtain and 
evaluate” information on eleven specific 
factors for each work situation. These 
proposed factors were the nature of the 
hazard; its physical and chemical 
properties; its adverse health effects; the 
occupational exposure level; the results 
of workplace santpling; the work 
operation; the time period of respirator 
wear; the work activiti&s and stresses on 
the wearer; fit test results; warning 
properties; and the capabilities and 
limitations of respirator types. Although 
OSHA continues to believe that each of 
these factors is relevant to respirator 
selection under some circumstances, a 
review of the record has convinced 
OSHA that each factor is not crucial in 
every respirator selection process and 
that the proposed requirement would 
have led to needless duplication of 
effort and unnecessarily detailed 
evaluations. 

The Oil, Chemical and Atomic 
Workers International Union (OCAW) 
(Ex. 54-202) urged OSHA to require a 
written hazard assessment each time 
that a respirator was selected. Paragraph 
(d)(l)(iii) of the final rule does not 
require a written assessment; this was 
not proposed, and OSHA believes that 
employers should be free to adopt the 
best approach for justifying their 
respirator selections, based on the 
hazard assessment. The final rule 
requires the employer to identify and 
evaluate the respiratory hazards present, 
determine their physical state and 
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chemical form (e.g., whether they are 
present in the form of a gas or vapor; 
what their valence state or condition is, 
where relevant), and assess the 
magnitude of the hazard they present to 
workers under normal conditions of use 
and in reasonably foreseeable 
emergency conditions. 

OSHA finds that it is essential for 
employers to characterize the nature 
and magnitude of employee exposures 
to respiratory hazards before selecting 
respiratory protection equipment. The 
language contained in paragraph 
(d)(l)(iii) of the final rule does not 
specify how the employer is to make 
reasonable estimates of employee 
exposures for the purposes of selecting 
respirators, nor does die standard 
require the employer to measure worker 
exposures to airborne hazards. OSHA 
has always considered personal 
exposure monitoring the “gold 
standard” for determining employee 
exposures because this is the most 
reliable approach for assessing how 
much and what type of respiratory 
protection is required in a given 
circumstance. This general view is also 
shared by the industrial hygiene 
community. All of OSHA’s 
comprehensive substance-specific 
health standards have required 
employee exposure monitoring to 
determine both the effectiveness of 
existing control measures and the type 
of respiratory protection needed. 

OSHA continues to hold this view 
with regard to assessing employee 
exposure in connection with this 
respiratory protection standard. 
However, OSHA recognizes that there 
are many instances in which it may not 
be possible or necessary to take personal 
exposure measurements to determine 
whether respiratory protection is 
needed. Although sampling and 
analytical methods exist for the vast 
majority of substances for which OSHA 
has a PEL (29 CFR 1910.1000), there are 
numerous other substances for which 
there are no readily available methods 
for personal sampUng. In other cases, 
the nature of the materials and products 
being used in the workplace, and the 
way in which they are used, make it 
highly unlikely that an employee 
working with them would be exposed in 
a manner that would make respiratory 
protection necessary. In these kinds of 
situations, the final rule permits 
employers to use other approaches for 
estimating worker exposures to 
re^iratory hazards. 

For example, employers may rely on 
information and data that indicate that 
use or handling of a product or material 
cannot, imder worst-case conditions, 
release concentrations of a respiratory 

hazard above a level that would trigger 
the need for respirator use or require use 
of a more protective respirator. This 
approach is similar to that used in 
several OSHA substance-specific health 
standards, which permit employers to 
use objective data in lieu of exposure 
monitoring to demonstrate that their 
employees cannot be exposed above an 
action level (See, for example, 29 CFR 
1910.1027, Cadmium; 1910.1048, 
Formaldehyde; 1910.1047, Ethylene 
Oxide; 1910.1028, Benzene). Objective 
data can be obtained from an industry 
study or horn laboratory test results 
conducted by manufacturers of products 
or materials being used in the 
workplace. To generalize from data in 
an industry-wide survey to conditions 
in a specific workplace, the survey must 
have obtained data iinder conditions 
closely resembling the processes, types 
of materials, control methods, work 
practices, and environmental conditions 
in the workplace to which it will be 
generalized, i.e., the employer’s 
operation. 

Data from industry-wide surveys by 
trade associations for use by their 
members, as well as firom stewardship 
programs operated by manufacturers for 
their customers, are often useful in 
assisting employers, particularly small- 
business owners, to obtain information 
on employee exposures in their 
workplaces. For example, 
representatives of the North American 
Insulation Manufacturer’s Association 
(NAIMA) testified (Tr, 597) that * » * 
“[w]e have conducted numerous 
surveys on end use customers, 
conducted research with Johns Hopkins 
University, for example to provide 
estimates of routine exposures and 
• * • those data, when collected 
appropriately and with organized labor 
and with other industry groups, * * * 
can assure that the right respirator is 
selected.” NAIMA stated (Tr. 616, 618), 
“it is ultimately the employer’s 
responsibility” to evaluate whether data 
provided by suppliers or others relate to 
their workplace conditions and 
operations. However, it is cleeir that 
such programs cem often assist 
employers to estimate workplace 
exposures reliably enough to make 
correct respirator choices without the 
need for employee monitoring. 

Another approach that can to used by 
employers to estimate employee 
exposures involves using mathematical 
approaches and obtainable information. 
Employers can use data on the physical 
and chemical properties of air 
contaminants, combined with 
information on room dimensions, air 
exchange rates, contaminant release 
rates, and other pertinent data. 

including exposure patterns and work 
practices, to estimate the mcodmum 
exposure that could be anticipated in 
the workplace. Methods that utilize this 
approach are readily available in several 
textbook sources; for example, the 
ACGIH Industrial Ventilation Manual 
contains calculations that can be 
applied to certain situations to estimate 
worker exposures. Relying on such an 
approach to estimate exposures requires 
the use of safety factors to accoimt for 
imeven dispersion of the contaminant in 
the air and the proximity of the worker 
to the emission source. Usually, this 
approach works best in situations where 
employees use small amounts of a 
chemical product intermittently, or 
where contaminant releases are fairly 
constant and predictable. This approach 
must be used continuously, and the data 
obtained should therefore be interpreted 
conservatively (i.e., should err on the 
side of worker protection). 

In workplaces involving many 
complex factors, the use of estimation 
techniques to characterize worker 
exposure is associated with a high 
degree of uncertainty. In these 
instances, OSHA recommends that 
employers conduct exposure monitoring 
instead of relying on estimation 
techniques because they will then be 
able to have confidence that the 
appropriate respiratory protection 
device has been selected and that they 
are in compliance with the standard. 
Furthermore, OSHA believes that in 
workplaces where many complex 
factors add uncertainty to exposure 
estimates obtained through modeling, 
employers will find it easier and less 
costly to conduct personal exposure 
monitoring to evaluate the need for 
respiratory protection. 

Many commenters urged OSHA not to 
specifically require monitoring in the 
standard because other means of 
assessing potential exposiires are 
available (Exs. 54-153, 54-208, 54-219, 
54-237,54-273,54-307, 54-327, 54- 
443). These participants asked the 
Agency instead to adopt the approach 
taken in the ANSI standard Z88.2-1992, 
clause 7.2.2.1(e), which allows 
employers to estimate, as well as 
measure, exposures in the workplace. 
One commenter questioned the utility of 
exposure monitoring data for respirator 
selection because exposure sampling 
provides only a “snapshot” of hazards 
on any given day (Ex. 54-178). Other 
commenters disagreed, however. For 
example, Scott Schneider (Tr. 1520) of 
the AFL-CIO stated, “In most 
workplaces that I’ve been in there really 
is very, very little exposmre data to 
know how much a person is exposed to 
* * * exposures are quite variable from 
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day to day. And from worker to 
worker.” (See comments to same effect 
by OCAW, Ex. 54—202.) Some 
participants specifically asked OSHA to 
make workplace sampling of airborne 
concentrations of contaminants explicit 
(Tr. 1009 and Ex. 54-428; Ex. 54-427). 

That some exposure monitoring 
results may be inadequate begs the 
question of whether adequate 
monitoring should be conducted. 
OSHA’s experience in enforcing 
permissible exposure limits in the Air 
Contaminant standard, 29 CFR 
1910.1000, and for substance-specific 
standards, confirms that, unless 
operations are highly repetitive, 
conditions are constant, and estimates 
based on “historical” and “objective 
data” are made by experienced 
industrial hygiene professionals, most 
employers need exposure monitoring 
results to estimate employee exposure 
levels reliably. OSHA enforcement 
experience also demonstrates that, 
where exposures are highly variable, 
fragmentary monitoring results may 
mislead employees and employers, 
unless they are based on competent 
sampling strategies. The frequency and 
duration of monitoring, the 
representativeness of the employees and 
operations sampled, and the skill with 
which sampling and analysis are 
performed all influence the reliability of 
monitoring results. In making 
reasonable estimates of employee 
exposures to satisfy the requirements 
contained in paragraph (d)(l)(iii), OSHA 
expects employers to account for ‘ 
potential variation in exposure and to 
rely on data or information that reflect 
such variation. This is accomplished by 
using exposure data collected with a 
strategy that recognizes exposure 
variability, or by using worst-case 
assumptions and estimation techniques 
to evaluate the highest foreseeable levels 
to which employees may be exposed. 
The hazard assessment requirements in 
final paragraph (d)(l)(iii) carry over 
from the requirement of the previous 
standard, which incorporates by 
reference the ANSI Z88.2-1969 (clause 
6.2) statement that “[alny erring in the 
selection of respirators shall be on the 
safe side.” 

Paragraph (d)(l)(iii) also requires an 
employer to consider the environment 
IDUl if employee exposures cannot be 
estimated reasonably. This provision is 
intended to address those limited 
situations where neither exposure 
monitoring, professional judgment, nor 
estimation techniques can be relied on 
to reliably select adequate respiratory 
protection equipment. This provision 
reflects a similar one in the 1992 ANSI 
standard, which requires atmospheres to 

be considered IDLH if it is not possible 
“to determine what potentially 
hazardous contaminants may be present 
* * * or if no exposure limit or 
guideline is available, and estimates of 
toxicity cannot be made” (ANSI Z88.2- 
1992, clause 7.2.2.2 (b)(c)). 

Several commenters (Exs. 54-381, 54- 
352, 54-267) objected to OSHA’s 
proposed requirement that atmospheres 
be considered IDLH “where the 
concentration of the hazardous chemical 
is unknown” (59 FR 58939), and stated 
that it would be neither practical nor 
necessary to wear positive pressure 
respirators in all such situations (Ex. 
54-352). One commenter believed that 
requiring the most protective respirators 
for “every unknown hazardous 
chemical atmosphere” would result in 
95 percent of the workforce being 
required to use them (Ex. 54-267). 
OSHA did not intend the absence of 
workplace-specific exposure 
measurements automatically to trigger 
selection of the most protective 
respirator; instead, the Agency intends 
employers to use such equipment when 
they do not have confidence that a less 
protective respirator is sufficient. An 
example of the kind of situation that 
should trigger the use of the most 
protective respirator was provided by a 
representative of CMA, who testified 
(Tr. at 1707) that, when a maintenance 
person opens a closed cycle 
manufacturing process to work on it for 
the first time, “we don’t know what the 
air concentration is so we put people in 
supplied-air respiratory protection 
under those circumstances.” That is, the 
company in this case assumes that 
exposures will be extremely high and 
selects a respirator accordingly. OSHA 
believes that the language used in 
paragraph (d)(l)(iii) of the final rule 
makes OSHA’s intent clear, i.e., that 
when reliable data or reasonable 
estimates of exposure are not available, 
the atmosphere must be considered 
IDLH. 

Finally, a few participants suggested 
that exposure estimates should only be 
made by credentialed individuals (See, 
e.g.. Ex. 54-327). OSHA agrees that 
persons trained and experienced in 
evaluating the respiratory hazards posed 
by workplace atmospheres are the most 
competent to evaluate exposure levels, 
especially in the absence of current 
exposure measurements. ANSI defines 
an “occupational health professional” 
as “(a)n individual whom, by 
experience and education, is competent 
at recognizing, evaluating, and 
controlling health hazards in the 
workplace” (ANSI Z88.2-1992, clause 
3.39). This is the person who is 
responsible for performing expert 

evaluations under ANSI’s recommended 
standard. OSHA believes that this 
definition has merit, and that employers 
whose workplaces have highly toxic 
respiratory hazards, or many different 
hazardous chemicals or mixtures, as 
well as other employers with the 
resources to do so, should utilize such 
professionals wherever possible. 
However, OSHA is not specifically 
including this requirement in the final 
rule because reasonable estimations can 
be conducted in many workplaces by 
persons with the qualifications required 
in the final rule for the respiratory 
protection program administrator. 

Paragrapn (d)(l)(iv) requires that the 
employer choose respirators from a 
sufficient number of respirator models 
and sizes so that the respirator is 
acceptable to and correctly fits the 
wearer. The 1992 ANSI standard 
includes a similar requirement aimed at 
achieving satisfactory fit and wearer 
acceptance (Z88.2-1992, clause 9.3.1. 
and 9.3.2.). This provision of the final 
standard revises the corresponding 
proposed provision, which would have 
required employers to provide for fit 
testing an array of three sizes and two 
brands of respirators with elastomeric 
facepieces. The dual intent of this 
provision was to assure that wearer 
acceptability plays a role in respirator 
selection, and that the respirators 
chosen maintain their fit over the period 
of use. 

OSHA continues to believe that these 
goals for respirator selection are 
appropriate. However, OSHA was 
persuaded by this record that specifying 
the number of sizes, models and brands 
that an employer must provide is 
unnecessary. Therefore, the final 
provision deletes the specification 
language for the number of sizes, 
models and brands that must constitute 
the selection pool. Since this provision 
of the final standard applies to all 
respirators, the proposal’s application 
only to “elastomeric” facepieces has 
been dropped. 

Most participants (Exs. 54-1, 54-5, 
54-75, 54-80, 54-91, 54-161, 54-208, 
54-214, 54-237, 54-238, 54-246, 54- 
263, 54-273, 54-280, 54-291,54-287, 
54—350, 54-363, 54-389) endorsed the 
inclusion in the final rule of a 
performance-based provision addressing 
the selection of comfortably fitting 
respirators. Thus, most comment on this 
issue recognized that a sufficient 
assortment of respirators must be 
provided so that employees will obtain 
acceptable fits, but that more flexibility 
should be provided in the final rule. 
Commenters also stated that, in some 
cases, a single manufacturer has a 
variety of respirator models sufficient to 
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provide acceptable fit for their 
employees (Exs. 54-389, 54-150, 54- 
161), although others provided only one 
or two sizes of a particular model (Exs. 
54-139, 54-38, 54-22, 54-163, 54-196). 
Some rulemaking commenters stated 
that mandating that respirators from two 
manufacturers be available would be 
costly and burdensome for small 
employers (Exs. 54-161, 54-295), would 
not provide any tangible improvement 
in the respirator program (Ex. 54-154), 
and would complicate training and 
inventory functions (Ex. 54-156). 

In the case of SCBAs, participants 
pointed out that buying and storing two 
brands for Htting would be extremely 
costly, would create congested storage 
areas, and would pose the risk that parts 
could inadvertently be interchanged 
(Exs. 54-208, 54-209, 54-214, 54-250, 
54-300, 54-233, 54-331, 54-348, 54-^5, 
54-458). Even the AFL-CIO, which 
generally supported the requirement 
that employers have respirators from 
different manufacturers available, stated 
that requiring a multi-manufacturer 
assortment was not feasible for SCBAs 
(Ex. 54-428). 

OSHA concludes that providing a 
wide selection of sizes and models of 
respirators will improve both fit and 
acceptability, and most commenters 
agreed. In light of the comments, 
however, OSHA is making the final 
rule’s provision more performance- 
oriented, and is not requiring a specific 
number of types and sizes. As ANSI 
noted, larger employers are more likely 
to need a larger variety of respirators to 
fit their employee population (Tr. 1426). 
Concomitantly, this change will reduce 
the burden on smaller employers who 
will not need to maintain such a wide 
array of respirator choices. OSHA 
believes therefore that employers are in 
the best position to determine whether 
their employee population is so diverse 
as to require the availabiUty of 
respirators firom more than one 
manufacturer. OSHA encourages 
employers to offer employees as wide a 
choice as practical when performing fit 
tests. 

In addition to the general requirement 
of assuring that employers consider 
employee acceptability, some 
commenters requested that OSHA 
require employers to offer PAPRs to 
employees “who wear respirators for 
long periods of time.” These 
commenters stated that PAPRs are 
cooler, more comfortable, and offer less 
breathing resistance than negative 
pressure respirators (Exs. 54-387, 54- 
23). OSHA has included such 
provisions in various substance-specific 
standards based on evidence in those 
records that proper respirator use is 

likely to be increased if more 
comfortable respirators are available 
(See, e.g.. Ex. 330 in Docket H-033C, 
Asbestos in Construction standard, 
discussed at 51 FR 22719, June 20, 
1986). For example, OSHA stated in the 
preamble to the Lead standard (43 FR at 
52933, Nov. 14, 1978) that “PAPRs 
provide greater protection to 
individuals, especially those who 
cannot obtain a good face fit on a 
negative pressure respirator, and will 
provide greater comfort when a 
respirator needs to be worn for long 
periods of time. OSHA believes 
employees will have a greater incentive 
to wear respirators if discomfort is 
minimized.” 

OSHA continues to believe that under 
some circumstances PAPRs provide 
superior acceptability. These include 
situations where employees wear 
respirators for full shifts, where 
employees ft«quently readjust their 
negative pressure respirators to achieve 
what they consider a more comfortable 
or tighter fit, and where the air flow 
provided by a PAPR reduces the 
employee’s psychological and 
physiological discomfort. However, 
where ambient temperatures are 
extremely high or low, PAPRs are often 
unacceptable because of the temperature 
of the airstream in the facepiece (See 
preamble to Coke Oven standard, 41 FR 
at 46774). 
^ OSHA’s experience in enforcing 
standards that contain a provision 
requiring PAPRs to be supplied is that 
the provision is rarely invoked by 
employees, and even less rarely cited. 
The Agency continues to believe that it 
is good industrial hygiene practice to 
provide a respirator that the employee 
considers acceptable. Fit testing 
protocols require that employees have 
an opportunity to reject respirator 
facepieces that they consider 
unacceptable (See Appendix A). 

However, this record does not provide 
a sufficient basis for the Agency to 
require PAPRs upon employee request 
in all situations where the standard 
applies. For example, Popendorf et al. 
(Ex. 64-513) reported results from a 
survey of respirator users in indoor 
swine production, poultry production, 
and grain handling facilities. 
“Acceptability among four classes of 
respirators (disposable, quarter-mask, 
half-mask and powered air-purifying 
helmets), varied among the three user 
groups. * * * Powered helmets were 
rated best for breathing ease, 
communication ease, skin comfort and 
in-mask temperature and humidity, 
while disposables were rated best for 
weight and convenience.” OSHA 
emphasizes, however, that if the 

medical evaluation required by this 
standard finds that an employee’s health 
may be impaired by using a negative 
pressure respirator, the employer must 
provide a PAPR (See paragraph 
{e)(6)(ii)). 

Paragraph (d)(2)—^Respirators for IDLH 
Atmospheres 

Paragraph (d)(2) covers respirators for 
use in atmospheres that are immediately 
dangerous to life or health (IDLH), The 
comparable provision in the proposal 
was paragraph (d)(10), which several 
commenters stated was not clearly 
written (Exs. 54-38, 54-167, 54-213, 
54-280, 54-297, 54-309, 54-455). 
OSHA has rewritten and reorganized the 
provision so that paragraph (d)(2) of the 
final rule covers all IDLH atmospheres, 
and paragraph (d)(3) covers all non- 
IDLH atmospheres. 

The standard requires that the most 
protective and reliable respirators be 
used for ILDH atmospheres: either a full 
facepiece pressure demand SCBA 
certified for a minimum service life of 
thirty minutes, or a combination full 
facepiece pressure demand supplied-air 
respirator with an auxiliary self- 
contained air supply (paragraph 
(d)(2)(i)). The proposal would have 
imposed the same requirement, except 
for the addition of the requirement for 
a minimum service life in the final rule. 

OSHA has determined, as have most 
respirator authorities, that IDLH 
atmospheres require the highest level of 
respiratory protection and reliability. 
These atmospheres, by definition, are 
the most dangerous environments in 
which respirators may be used. As 
OSHA explains in the summary and 
explanation for the definition of 
“IDLH,” the term includes atmospheres 
that pose an immediate threat to life or 
health, would cause irreversible adverse 
health effects, or would impair an 
employee’s ability to escape. In these 
atmospheres there is no tolerance for 
respirator failure. This record supported 
OSHA’s preamble statement that HDLH 
atmospheres “require the most 
protective types of respirators for 

_ workers” (59 FR 58896). Commenters 
and authorities, including NIOSH, 
ANSI, and both labor and management, 
agree that, for these atmospheres, the 
most highly protective respirators, with 
escape capability, should be required 
(See the NIOSH Respirator IDecision 
Logic, pg. 10; ANSI Z88.2-1992, clause 
7.3.2; Ex. 54-38). 

Paragraph (d)(2)(ii) requires 
employers to select respirators that are 
to be used exclusively for escape from 
IDLH atmospheres from those certified 
by NIOSH for escape from the 
atmosphere in which they will be used. 
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This provision addresses the selection 
of escape-only respirators from IDLH 
atmospheres involving different 
substances and situations. For example, 
under current 29 CFR 1910.1050, the 
standard covering exposure to 
methylenedianiline (MDA), escape 
respirators may be any full facepiece air- 
purifying respirator equipped with 
HEPA cartridges, or any positive 
pressure or continuous flow self- 
contained breathing apparatus with full 
facepiece or hood; for formaldehyde 
exposure, escape respirators may be a 
full facepiece with chin style, front, or 
back-mounted industrial canister 
approved against formaldehyde (29 CFR 
1910.1048). 

Paragraph (d)(2)(iii) requires 
employers to consider all oxygen- 
deficient atmospheres to be IDLH 
atmospheres. An oxygen-deficient 
atmosphere is defined in paragraph (b) 
of the standard as one that contains less 
than 19.5 percent oxygen. Below this 
level, employers are required to use the 
same respirators as are required for 
IDLH atmospheres, i.e., a full facepiece 
pressure-demand supplied-air respirator 
with auxiliary SCBA or pressure- 
demand SCBA. This paragraph contains 
an exception to permit employers to use 
any supplied-air respirator, provided 
that the employer demonstrates that 
oxygen levels in the work area can be 
maintained within the ranges specified 
in Table II of the final rule, i.e., between 
19.5 percent and a lower value that 
corresponds to an altitude-adjusted 
oxygen partial pressure equivalent to 16 
percent oxygen by volume at sea level. 
The language of paragraph (d)(2)(iii), 
along with the exception, reflects the 
same requirement as that proposed, but 
avoids the potential confusion 
associated with having separate 
definitions and requirements for 
oxygen-deficient, and oxygen-deficient 
IDLH, atmospheres, as originally 
proposed. The language used in the 
final rule also reinforces OSHA’s belief 
that all atmospheres containing less 
than 19.5 oxygen must be considered 
IDLH unless the employer has good 
information that oxygen levels cannot 
fall to dangerously low levels; in 
atmospheres below this level but falling 
within the ranges showin in Table II, a 
SAR must be provided. 

In the preamble discussion for 
para^ph (b), OSHA provided several 
reasons for the selection of the 19.5 
percent cutofi' to define oxygen 
deficiency. First, OSHA believes that 
consistency with the Agency’s confined 
space standard is essential ^cause most 
oxygen-deficient atmospheres will be 
associated with work in confined 
spaces. In the preamble to the permit- 

required confined space standard, 29 
CFR 1910.146(b), OSHA used the term 
“asphyxiating atmosphere” when 
referring to an atmosphere containing 
less than 19.5 percent oxygen (58 FR 
4466, January 14,1993). In the confined 
space standard itself, OSHA included 
“atmospheric oxygen concentrations [of] 
less than 19.5 percent” within the 
standard’s definition of “hazardous 
atmosphere.” Using the same 19.5 
percent cutoff point for defining an 
IDLH oxygen-deficient atmosphere in 
this respiratory protection standard will 
reduce the potential for confusion. In 
addition, OSHA’s use of a 19.5 percent 
cutoff is consistent with the requirement 
that Grade D breathing air contain a 
minimum of 19.5 percent oxygen (See 
paragraph (i)). 

OSHA believes that employers will 
only rarely have occasion to avail 
themselves of the exception in 
paragraph (d)(2)(iii), which allows the 
use of any supplied-air respirator (SAR) 
if oxygen levels can be maintained 
within the ranges showii in Table II. 
Except for confined spaces, there were 
no examples in the record of work 
operations being routinely conducted in 
well-controlled atmospheres where 
oxygen levels are below 19.5 percent. 
Most atmospheres with oxygen content 
between 16 and 19.5 percent are not 
well-controlled, and a drop in oxygen 
content could have severe 
consequences. OSHA’s review of 
enforcement data also confirms that, 
except for confined spaces, such 
atmospheres are uncommon, although 
they occasionally occur when work is 
conducted in basements, open pits, and 
other enclosed spaces. If an employer 
can meet the difficult evidentiary 
burden of showing that the oxygen 
content can be controlled reliably 
enough to remain within the ranges 
specified in Table II, the atmosphere is 
not considered IDLH under this 
standard, and the employer may provide 
any SAR. 

The low end of the ranges of oxygen 
concentrations in Table II are the same 
as those used to define oxygen-deficient 

'iDLH atmospheres in the proposal: 16 
percent oxygen by volume for altitudes 
from sea level to 3,000, and 19.5% 
oxygen content for altitudes above 8,001 
feet. For altitudes from 3,001 to 8,000 
feet, the listed oxygen concentrations 
correspond to an oxygen partial 
pressure of 100 mm mercury (Hg). 
OSHA explained in the proposal (59 FR 
at 58906) that these values are 
consistent with those in ANSI’s Z88.2- 
1980 standard and with ANSI’s 
definition of “oxygen deficiency— 
immediately dangerous to life or health” 

as a partial pressure of 100 mm Hg at 
sea level. 

ANSI’s more recent 1992 standard 
permits lower oxygen concentrations 
before classifying an atmosphere as 
IDLH, provided that the employer has 
determined that the source of the 
oxygen reduction is understood and 
controlled. OSHA noted in the proposal 
that IDLH oxygen deficiency is now 
defined by ANSI as an oxygen content 
at sea level that is equivalent to less 
than 12.5% oxygen (i.e., an atmosphere 
with an oxygen partial pressure of 95 
mm Hg or less). However, there is 
general agreement that employees could 
be seriously and rapidly debilitated if 
their supplied-air respirators should fail 
in a 12.5% oxygen atmosphere. OSHA 
stated in the proposal that that level 
represents the “bare minimum safety 
factor.” By choosing such a low oxygen 
partial pressure as the “floor” for 
oxygen-deficient IDLH atmospheres, the 
ANSI standard effectively removes any 
safety margin (59 FR 58905). ANSI 
representatives (Tr. 1289) agreed with 
OSHA during the hearing that OSHA’s 
proposal offered a greater safety buffer 
than the 1992 ANSI standard. In 
addition, ANSI itself acknowledged in 
Table A-1 of its Z88.2-1992 standard 
(pg. 22, Ex. 54-50) that an oxygen level 
of 12.5% at sea level would produce 
effects such as “Very poor judgment and 
coordination * * * impaired respiration 
that may cause permanent heart damage 
* * * nausea and vomiting.” OSHA 
considers these effects unacceptable and 
intends this standard to prevent their 
occurrence. The ANSI table also states 
that a 16% oxygen level would produte 
effects such as “Increased pulse and 
breathing rates * * * impaired thinking 
and attention * * * reduced 
coordination,” and at an oxygen level of 
14% effects would include “Abnormal 
fatigue upon exertion * * * emotional 
upset * * * faulty coordination • * * 
poor judgment.” All of these effects are 
potentially incompatible with the safe 
performance of duties. 

The ANSI table shows that the 
adverse health effects of oxygen 
deficiency become significant at the 
16% oxygen level, and that these effects 
increase in severity as the oxygen level 
decreases. ANSI chose the 12.5% level 
because that level represents the point 
below which significant reductions in 
blood oxygen levels occtir. As ANSI 
stated in clause A.5.2 of the Z88.2-1992 
standard “[t]his rapid rate of change 
then can present an unforgiving 
situation to an improtected worker 
where debilitating physiological 
symptoms can appear suddenly, 
without warning, after only relatively 
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small changes in ambient oxygen 
levels.” 

The ANSI standard anticipates that all 
atmospheres with reduced oxygen levels 
would be treated as IDLH unless the 
source of the oxygen reduction is 
understood and controlled (Clause 7.3.1 
ANSI Z88.2-1992). OSHA found that 
situations with controlled reduced- 
oxygen atmospheres (below 16% oxygen 
by volume) are rare and are already 
treated as an IDLH atmosphere by 
employers. Outside of confined spaces, 
such as in a pit or a basement, a 
reduced-oxygen atmosphere is rarely 
stable. Reduced-oxygen atmosphere 
situations may result as a byproduct of 
dynamic processes such as oxygen¬ 
consuming operations caused by the 
combustion of fuels or the digestion of 
organic matter. OSHA considers all 
conhned spaces with atmospheric 
concentrations of less than 19.5% 
oxygen hazardous, and does not permit 
an oxygen level below 19.5% for 
occupied confined spaces (See 29 CFR 
1910.146(b)), because it is difficult to 
ensure that, in a confined space, oxygen 
levels will not drop precipitously with 
little or no warning. The work being 
performed can itself reduce the oxygen 
levels, due to displacement of air by 
asphyxiants or through consumption of 
oxygen by work processes or by 
employees performing the work. Such 
sources of variability in oxygen content, 
even in workplaces where employers 
are attempting to stabilize the 
atmospheric oxygen content, can cause 
oxygen levels to drop to a lower level, 
placing workers at risk. Furthermore, 
the accurate monitoring of oxygen levels 
can be difficult, since sampling 
instruments test a limited number of 
areas, and pockets of lower oxygen 
content can exist inside a confined 
space or in a basement that can cause a 
worker to be overcome. Thus, OSHA has 
chosen an oxygen level of 16% by 
volume as the level at which SCBA or 
an airline respirator with auxiliary air 
supply must be used because that is the 
level below which severe symptoms 
from oxygen deprivation first appear, 
because maintenance of oxygen levels 
below 16% is difficult, and because 
employees who are not protected risk 
their lives if an employer mistakenly 
believes oxygen content can be 
controlled. 

OSHA’s determination that, at 
altitudes of up to 3,000 feet, 
atmospheres containing less than 16% 
oxygen must be considered IDLH was 
based on evidence that NIOSH 
submitted to the preproposal docket 
(See 59 FR at 58905). NIOSH showed 
that in an oxygen concentration of less 
than 16% at sea level, employees may 

experience impaired attention, thinking 
and coordination. The American 
Thoracic Society (Ex. 54-92) questioned 
whether allowing work to be performed 
in an atmosphere with as little as 16% 
oxygen, with no supplemental oxygen 
supply, at altitudes below 3000 feet is 
sufficiently protective and suggested 
that mandatory medical examinations 
might be necessary in such 
circumstances to avoid pulmonary or 
cardiac disease complications. OSHA 
believes that this comment reflects some 
of the confusion among rulemaking 
participants concerning the proposed 
language covering oxygen deficiency. 
OSHA wishes to make clear that, in both 
the proposed and the final rules, ^ 
employees are not permitted to wor^n 
atmospheres containing less than 19.5 
percent oxygen without the use of a 
supplied-air respirator. In the majority 
of these cases, employers will be 
obligated to provide highly protective 
respirators that can be used in IDLH 
conditions. In a few cases, employers 
may be able to justify use of any 
supplied-air respirator. In either case, 
employees will be provided a 
supplemental source of breathing air 
when working in oxygen-deficient 
atmospheres. 

OSHA has not adopted NIOSH’s 
recommendations that the IDLH 
concentration of oxygen be increased to 
a concentration above 19.5% for work 
above 8,001 feet. OSHA’s experience 
confirms the record evidence that most 
work at higher altitudes is performed by 
fully acclimated workers (Exs. 54-6, 54- 
208). These provisions will allow 
acclimated workers to continue to 
perform their work without oxygen- 
supplying respirators, at any altitude up 
to 14,000 feet altitude, as long as the 
ambient oxygen content remains above 
19.5% and the employee has no medical 
condition that would require the use of 
supplemental oxygen. 

As noted above, oxygen deficiency 
frequently occurs in atmospheres that 
are not well controlled, and OSHA’s 
decision to consider all oxygen-deficient 
atmospheres as IDLH except under 
certain strict conditions is appropriate 
for work conducted in such dangerous 
conditions. The requirement to use the 
most protective and reliable respirators 
for IDLH atmospheres is proper to 
protect workers firom the dire 
consequences of exposure to these 
atmospheres. 

Paragraph (d)(3)—Respirators for 
Atmospheres That Are Not IDLH 

Paragraph (d)(3) sets out criteria and 
requirements for choosing respirators 
for all non-IDLH atmospheres. These 
provisions supplement the general 

requirements in paragraph (d)(1). This 
parawaph has been reordered from the 
parallel paragraph of the proposed 
standard. 

Paragraph (d)(3)(i) requires the 
employer to provide a respirator that is 
adequate to reduce the exposure of the 
respirator wearer under all conditions of 
use, including in reasonably foreseeable 
emergencies. Employers must also 
provide respirators that will ensure 
compliance with all other statutory and 
regulatory requirements, such as the 
permissible exposure limits (PELs) for 
substances in 29 CFR 1910.1000, 
substance-specific standards, and other 
OSHA standards. For example, 29 CFR 
1910.120 (g)(2) of OSHA’s Hazardous 
Waste Operations and Emergency 
Response standard has additional 
exposure limits that apply to hazardous 
waste sites and emergency response 
operations. In addition, the general duty 
clause (Sec. 5(a)(1)) of the OSH Act may 
require employers to protect their 
employees fi:om substances that are not 
regulated but that are known to be 
hazardous at the exposure levels 
encountered in the workplace. However, 
as was discussed at length in the 
“Definitions” section of this summary 
and explanation, the final standard does 
not use the term “hazardous exposure 
levels,” in part because the proposal 
was widely misunderstood to require 
compliance with ACGIH’s TLVs or 
NIOSH’s RELs in the absence of an 
OSHA standard. Moreover, as also noted 
above, this rulemaking does not address 
the hierarchy of exposure controls in 
paragraph (a)(1). Thus, employers may 
not rely on respirators to control 
exposures when feasible engineering 
controls are available and are sufficient 
to reduce exposures. 

As explained earlier, OSHA intends to 
address the issue of assigned protection 
factors (APFs) and their impact on 
respirator selection in a subsequent 
phase of this rulemaking. OSHA noted 
in the proposal (59 FR 58901) that APFs 
are “a recognition of the fact that 
different types of equipment provide 
different degrees of protection, and 
equipment limitations must be 
considered in selecting respirators.” A 
respirator with a higher APF will 
provide more protection than a 
respirator with a lower APF. 
Considerable information on APFs has 
developed since OSHA adopted its 
existing standard in 1971, OSHA 
intends to promulgate APF provisions 
in the future. Accordingly, paragraphs 
(d)(3)(i) (A) and (B) are reserved at this 
time and will he addressed in the next 
phase of this rulemaking. In the interim, 
OSHA expects employers to take the 
best available information into account 
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in selecting respirators. As it did under 
the previous standard, OSHA itself will 
continue to refer to the NIOSH APFs in 
cases where it has not made a different 
determination in a substance-specific 
standard. In addition, where OSHA has 
specific compliance interpretations for 
certain respirators, e.g., respirators used 
for abrasive blasting (such as for lead), 
these should be followed. 

Based on the Agency’s enforcement 
experience with the previous standard, 
OSHA does not believe that differences 
in the APFs set by NIOSH and ANSI 
will have a serious impact on respirator 
selection, because the major differences 
in NIOSH and ANSI APFs occur with 
respirators having APFs of 25 or greater, 
and most overexposures involve 
exposures at relatively small multiples 
of the PELS. An analysis of OSHA’s 
Integrated Management Information 
System (IMIS) data showed that only 2 
percent of the measurements taken by 
OSHA exceeded the PEL by more than 
10 times. 

Paragraph (d)(3)(ii) of the final 
standard provides that the respirators 
selected must protect employees against 
the physical state and chemical form of 
the particular contaminant or 
contaminants present in the workplace. 
For air-purifying respirator selection, 
the form of the contaminant is a critical 
factor. Different types of air filtration 
respirators are needed for dusts and 
gases, for example, and, among gases, 
different types are needed for acid gases 
and for carbon monoxide. If the 
respirator is not equipped with a filter 
suitable for the form of the contaminant 
to which a worker is exposed, then the 
worker has no protection against that 
contaminant. No commenter opposed 
this requirement. ANSI’s standard 
acknowledges that this information is 
critical to appropriate respirator 
selection (ANSI Z 88.2-1992, clause 
4.5.4.(b)). 

Paragraph (d)(3)(iii) covers respirator 
selection for protection against gases 
and vapors. OSHA’s primary intent in 
this paragraph is to ensure that air- 
purifying respirators are not used in 
situations where a chemical cartridge or 
canister becomes saturated such that the 
gas or vapor contaminant can “break 
through” the filter’s sorbent element 
and enter the respirator and the 
worker’s breathing zone. If this happens, 
even correctly fitting, well-maintained 
respirators provide no protection to 
their users. This breakthrough problem 
is avoided entirely by the use of 
atmosphere-supplying respirators. Such 
respirators do not rely on filter sorbents 
and instead deliver clean outside air to 
the wearer’s respirator. 

This paragraph establishes the 
requirements for selecting respirators for 
protection against gas and vapor 
contaminants. Paragraph (d)(3)(iii)(A) 
allows the use of atmosphere-supplying 
respirators against any gas or vapor, and 
paragraph (d)(3)(iii)(B) specifies the 
conditions under which air-purifying 
respirators may be used. These 
conditions protect users against the gas 
or vapor contaminant breaking through 
the canister/cartridge filter. Thus, this 
paragraph allows an air-purifying 
respirator to be used if it is equipped 
with a NIOSH-approved end-of-service 
life indicator (ESLI) (paragraph 
(d)(3)(iii)(B)(l)) or if the employer 
enfj^es a sorbent change schedule 
based on reliable information and data 
on the service life of cartridges and 
canisters used by the employer 
(paragraph (d)(3)(iii)(B)(2)). 

'These provisions differ significantly 
from those in the proposal. In proposed 
paragraphs (d)(8) and (d)(9), OSHA 
wo*uld have allowed air-purifying 
respirator use for gases 6md vapors with 
“adequate warning properties,” such as 
odor or irritation, and would not have 
imposed additional conditions on their 
use. A substance would have been 
considered to have adequate warning 
properties if the threshold for detection 
was no higher than three times the 
hazardous exposure level. For 
contaminants having poor warning 
properties, the standard as proposed 
would have required employers to use 
an ESLI or develop a cartridge/canister 
change schedule that would ensure 
replacement of the sorbent element 
before 80 percent of its useful service 
life had expired. 

Commenters expressed significant 
dissatisfaction with the proposed 
provisions, and some asked OSHA to 
reevaluate them in major respects (Exs. 
54-414, 54-249, 54-374). Many 
rulemaking participants urged OSHA to 
rely much more heavily on end-of- 
service-life indicators (ESLIs) or 
appropriate cartridge or canister change 
schedules for air-purifying respirators, 
and some suggested that OSHA require 
NIOSH-certified ESLIs on these 
respirators (Exs. 54-387, 54-443). Other 
commenters opposed limiting the use of 
air-purifying respirators equipped with 
ESUs or reliable change out schedules 
to situations where the odor/irritation 
threshold was less than three times the 
PEL. However, the Occidental Chemical 
Corporation (Ex. 54-346) stated that 
adopting this restriction would prohibit 
the use of air-piurifying respirators for 
benzene exposures in excess of 3 ppm 
unnecessarily, and “counter 10 years of 
effective employee protection that 
industry has provided.” 

Many other participants criticized the 
proposal’s reliance on sensory 
thresholds such as odor and irritation to 
indicate when a respirator’s filtering 
capacity is exhausted, stating that there 
is too much variation between 
individuals, that there is no good 
screening mechanism to identify 
persons with sensory receptor problems, 
and that the proposal would have 
allowed employees to be overexposed to 
hazardous air contaminants (Exs. 54- 
151, 54-153, 54-165, 54-202, 54-206, 
54-214, 54-414, 54-280, 54-386, 54- 
410, 54—427). Still other commenters 
suggested that the kind of respirator 
required should depend on the severity 
of the harm resulting fi:om 
overexposure, with exposure to more 
serious hazards requiring supplied-air 
respirators (Exs. 54-202, 54-212, 54- 
347). Finally, some commenters 
interpreted the proposed provision as 
prohibiting the use of air-purifying 
respirators against particulates “without 
adequate warning properties” (Ex. 54- 
309). This, according to the Associated 
Builders and Contractors (Ex. 54-309), 
would require, for example, a “pipefitter 
who is torch cutting metal with a 
galvanized coating to use an air- 
supplied respirator or SCBA—even 
when working outdoors * * * [and] 
could add one more item to the array of 
electrical power cords, pneumatic lines, 
and fall-protection devices already 
attached to or trailing many 
construction workers.” 

ORC testified (Tr. 2164-65) that in 
general, the experience of most of its 
member companies is that most toxic 
substances do not have appropriate 
sensory warning properties. Indeed, in 
the preamble to its proposed Glycol 
Ethers standard, OSHA noted that 
reported values for the odor threshold of 
any substance vary widely, both because 
of differences between individuals’ 
ability to perceive a particular odor and 
because of the methodology employed 
in conducting the odor threshold 
determination (58 FR 15526). 

NIOSH’s “Guide to Industrial 
Respiratory Protection—Appendix C” 
reports that on average, 95% of a 
population will have a personal odor 
threshold that lies within the range from 
about one-sixteenth to sixteen times the 
reported mean odor threshold for a • 
substance. As stated by Amoore and 
Hautala(1983): 

(tlhe interpretation of these data • * * will 
depend markedly on the individual 
circumstances. The threshold data * * * are 
based on averages for samples of the 
population, presumably in good health. 
Individuals can differ quite markedly from 
the population average in their smell 
sensitivity, due to any of a variety of innate. 
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chronic, or acute physiological conditions 
* * * Continuing exposure to an odor 
usually results in a gradual diminution or 
even disappearance of the smell sensation. 
This phenomenon is known as olfactory 
adaption or smell fotigue. If the adaption has 
not been too severe or too prolonged, 
sensitivity can often be restored by stepping 
aside for a few moments to an 
uncontaminated atmosphere, if available. 
Unfortunately, workers chronically exposed 
to a strong odor can develop a desensitization 
which persists up to two weeks or more after 
their departure from the contaminated 
atmosphere * • * Hydrogen sulfide and 
perhaps other dangerous gases can very 
quickly lose their characteristic odor at high 
concentrations * • * Certain commercial 
diffusible odor masking or suppressing 
agents may reduce the perceptibility of odors, 
without removing the chemical source. 

Other commenters agreed that odor 
threshold levels are so variable that it is 
“virtually impossible” to set general 
rules for uniform application (Moldex- 
Metric, Ex. 54-153; See also Phillips 
Petroleum, Ex. 54—165 and Ex. 54—151). 
OSHA notes that NIOSH, in its 1987 
Respirator IDecision Logic (Ex. 9 at pg. 
3) stated that “[w]hen warning 
properties must be relied on as part of 
a respiratory protection program, the 
employer should accurately, validly, 
and reliably screen each prospective 
wearer for the ability to detect the 
warning properties of the hazardous 
substance(s) at exposure levels that are 
less than the exposiire limits for the 
substance(s).” 

In light of this evidence, OSHA has 
reconsidered the conditions under 
which air-purifying respirators may be 
used. The final standard requires the 
use of ESLIs where they are available 
and appropriate for the employer’s 
workplace, whether or not warning 
properties exist for a contaminant. If 
there is no ESLI available, the employer 
is required to develop a cartridge/ 
canister change schedule based on 
available information and data that 
describe the service life of the sorbent 
elements against the contaminant 
present in the employer’s workplace 
6md that will ensure that sorbent 
elements are replaced before they are 
exhausted. Reliance on odor thresholds 
and other warning properties is no 
longer explicitly permitted in the final 
rule as the sole basis for determining 
that an air-purifying respirator will 
afford adequate protection against 
exposure to gas and vapor 
contaminants. 

To date, only five contaminant- 
specific ESLIs have been granted the 
NIOSH approval necessary to allow 
them to be used. To the extent that 
NIOSH certified end-of-service life 
indicators are available, OSHA finds 

that there are considerable benefits to 
their use. As a representative of the 
Mine Safety Appliances Company 
(MSA) testified (Tr. 821), “ESLIs * * * 
simplify administration of the respirator 
program. The idea of trying to 
administer control on the change out 
schedule for these cartridges leads to 
human error or could lead to humem 
eitor. Where the end-of-service-life 
indicator is a more active indicator for 
the actual respirator user that his 
cartridge needs replacement, it takes the 
guesswork out of die respirator program 
and change out schedule.” 

NIOSH nas established rigorous 
testing criteria for end-of-service life 
indicators. An applicant must supply 
NIOSH with data “demonstrating that 
the ESLI is a reliable indicator of 
sorbent depletion (equal to or less than 
90% of service life). These shall include 
a flow-temperature study at low and 
high temperatures, humidities, and 
contaminant concentrations which are 
representative of actual workplace 
conditions where a given respirator will 
be used * * *, Additional data 
concerning desorption of impregnating 
agents used in the indicator, on the 
effects of industrial interferences 
commonly found, on reaction products, 
and which predict the storage life of the 
indicator” are also required (NIOSH 
1987, Ex. 9 at 45-46). Other criteria 
cover the durability of an ESLI, and 
whether it interferes with respirator 
performance or otherwise constitutes a 
health or safety hazard to the wearer. 

OSHA finds that these rigorous testing 
requirements will ensure that employers 
who can rely on ESLIs can be confident 
that their employees are adequately 
protected while using air-purifying 
respirators against gas and vapor 
contaminants, and is therefore requiring 
their use in the final rule. One 
commenter pointed out that the use of 
cartridges with moisture-dependent 
end-of-service life indicators will allow 
dangerously high exposures in dry 
atmospheres (Ex. 54-455). However, the 
final rule requires the use of cartridges 
and canisters equipped with an ESLI 
only if its use is appropriate for the 
conditions of the employer’s workplace. 
Thus, employers would not be required 
to rely on an ESLI if the employer could 
demonstrate that its use presents a 
hazard to employees. 

There was much agreement in the 
record that it would not be possible or 
feasible to require replacement of 
cartridges and canisters before 80 
percent of the useful service life of the 
sorbent element had expired, primarily 
due to the lack of data available to 
employers to make this determination 
(Exs. 54-6, 54-48, 54-165, 54-178, 54- 

181, 54-226, 54-231, 54-289, 54-374). 
To implement this requirement as it was 
proposed, the employer would need 
quantitative information that describes 
how long a cartridge or canister would 
last when challenged with a specific 
concentration of a gas or vapor. Such 
studies are called “breakthrough 
studies” and require the use of elaborate 
instrumentation and rigid test protocols. 
Several published breaikthrough studies 
of a few dozen commonly used 
industrial chemicals are available in the 
literature (See, for example, Exs. 21-5, 
21-7, 21-8, 21-10, 38-13, 38-14, 38- 
15). OSHA recently used breakthrough 
data to develop a general cartridge and 
canister change s^edule for air- 
purifying respirators used against 1,3- 
butadiene (61 FR 56817). Under Section 
5 of the Toxic Substances Control Act 
(TSCA), EPA’s Office of Pollution 
Prevention and Toxics (OPPT) requires 
manufacturers and importers of new 
chemicals to conduct breakthrough 
studies and develop cartridge/canister 
change schedules based on this service 
life testing. 

As described above, however, 
comments to the record indicate that 
breakthrough test data are not likely to 
be available for many hazardous gases 
or vapors encountered in American 
workplaces. For example, one 
commenter agreed that, although there 
is a need to protect employees against 
contaminant breakthrough, it disagreed 
with relying on employer-devised 
schedules because there has not been 
enough breakthrough testing (Laidlaw 
Environmental Services, Ex. 54-178). 
The American Electric Power Service 
Corporation asked OSHA to provide 
needed guidance on how to assess the 
useful life of gas and vapor cartridges 
under widely varying conditions (Ex. 
54-181). 

The record shows clearly that 
respirator manufacturers, chemical 
manufacturers, and even NIOSH must 
provide more information about how 
long respirator cartridges and canisters 
can be expected to provide protection 
for employees, as well as additional 
tools to assess whether the cartridges are 
still functioning. NIOSH’s certification 
process does not require respirator 
manufacturers to provide information 
on the maximum or expected life span 
for gas and vapor cartridges. Nor do 
chemical manufacturers written 
specifications routinely include this 
information. The certification process 
tests only for minimum service life, 
which for most cartridges is 25 to 50 
minutes, and for most canisters is 12 
minutes (42 CFR part 84, Tables 6,11). 
Also, as stated by Cohen and Garrison 
of the University of Michigan (Ex. 64- 
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207, at 486), “(c)urrent certification by 
NIOSH involves testing respirator 
cartridges containing activated carbon 
against carbon tetrachloride in the 
presence of water vapor. Testing 
cartridges with carbon tetrachloride 
cannot predict how other organic vapors 
will be adsorbed.” 

Alternatives to OSHA’s proposal that 
were suggested by rulemaking 
participants included adopting the 
ANSI requirement'to develop and 
implement a cartridge change schedule 
based on cartridge service data (which 
would require the use of breakthrough 
test data) and information on expected 
exposure and respirator use patterns 
(Ex. 54-273), or following 
manufacturers’ recommendations for 
cartridge and canister use (Ex. 54-6). 
Therefore, in the final rule, OSHA is not 
retaining the proposed requirement for 
employers to ensure that chemical 
cartridges and canisters be replaced 
before 80 percent of their useful life. 
Instead, OSHA is requiring that 
employers develop cartridge/canister 
change schedules based on available 
data or information that can be relied 
upon to ensure that cartridges and 
canisters are changed before the end of 
their useful service life. Such 
information may include either 
information based on breakthrough test 
data or reliable use recommendations 
from the employer’s respirator and/or 
chemical suppliers. 

Unlike the proposal, the requirement 
in the final rule would not require the 
employer to search for and analyze 
breakthrough test data, but instead 
permits the employer to obtain 
information from other sources who 
have the expertise and knowledge to be 
able to assist the employer to develop 
change schedules. OSHA has revised 
the final rule from the proposal in this 
manner to recognize that there may be 
instances in which specific 
breakthrough test data are not available 
for a particular contaminant, but 
manufacturers and suppliers may 
nevertheless still be able to provide 
guidance to an employer to develop an 
adequate change schedule. If the 
employer is unable to obtain such data, 
information, or recommendations to 
support the use of air-purifying 
respirators against the gases or vapors 
encountered in the employer’s 
workplace, the final rule requires the 
employer to rely on atmosphere- 
supplied respirators because the 
employer can have no assurance that 
air-purifying respirators will provide 
adequate protection. 

Ideally, change schedules should be 
based on tests of cartridge/canister 
breakthrough that were conducted 

under worst-case conditions of 
contaminant concentration, humidity, 
temperature and air flow rate through 
the filter element. One such protocol is 
described in the EPA Interim 
Recommendations for Determining 
Organic Vapor Cartridge Service Life for 
NIOSH Approved Respirators (dated 
May 1,1991), as revised in May 1994. 
This protocol requires breakthrough . 
testing at three different concentrations 
at 80 and 20 percent relative humidity. 
Additional testing is required if it is 
determined that the substance may be 
used in workplaces where there are 
elevated temperatures, or where 
breakthrough is evident at lower 
humidity. The protocol also requires 
manufacturers to develop change 
schedules that incorporate a safety 
factor of 60 percent of the measured 
service life. 

OSHA emphasizes that a conservative 
approach is recommended when 
evaluating service life testing data. 
Temperature, humidity, air flow 
through the filter, the work rate, and the 
presence of other potential interfering 
chemicals in the workplace all can have 
a serious effect on the service life of an 
air-purifying cartridge or canister. High 
temperature and humidity directly 
impact the performance of the activated 
carbon in air-purifying filters. OSHA 
believes that, in establishing a schedule 
for filter replacement, it is important to 
base the schedule on worst-case 
conditions found in the workplace, 
since this will provide the greatest 
margin for safety in using air-purifying 
respirators with gases and vapors. Thus, 
to the extent that change schedules are 
based on test data that were not 
obtained under similar worst-case 
conditions, OSHA recommends that 
employers provide an additional margin 
of safety to ensure that breakthrough is 
not likely to occur during respirator use. 
OSHA encourages respirator and 
chemical manufacturers to perform their 
own tests to provide appropriate 
breakthrough test data to employers, 
particularly to small companies with 
limited resources, for those situations 
where the data are not already publicly 
available. 

If breakthrough data are not available, 
the employer may seek other 
information on which to base a reliable 
cartridge/canister change schedule. 
OSHA believes that the most readily 
available alternative is for employers to 
rely on recommendations of their 
respirator and/or chemical suppliers. To 
be reliable, such recommendations 
should consider workplace-specific 
factors that are likely to affect cartridge/ 
canister service life, such as 
concentrations of contaminants in the 

workplace air, patterns of respirator use 
(i.e., whether use is intermittent or 
continuous throughout the shift), and 
environmental factors including 
temperature and humidity. Such 
recommendations must be viewed by 
the employer in light of the employer’s 
own past experience with respirator use. 
For example, reports by employees that 
they can detect the odor of vapors while 
respirators are being used suggest that 
cartridges or canisters should be 
changed more firequently. 

Another potential approach involves 
the use of mathematical models that 
have been developed to describe the 
physical and chemical interactions 
between the contaminant and sorbent 
material. Theoretical modeling has been 
conducted to determine the effect of 
contaminant concentration on 
breakthrough time and other similar, 
relationships. It is generally agreed, 
however, that the relationships between 
contaminant concentrations, exposure 
durations, breathing rates, and 
breakthrough times are complex and 
heavily dependent upon assumptions 
concerning several factors, including 
environmental conditions (See 
references 1-8 in Ex. 64-331). As a 
result, predictive models are probably 
not likely to present an acceptable 
alternative for most employers, and 
their use would require that a 
considerable margin of safety be 
incorporated into any change schedule 
developed from such estimation 
techniques. 

Research is also underway to develop 
a field method for evaluating the service 
lives of organic vapor cartridges using a 
small carbon-filled tube to sample air 
from the work environment. The 
principal investigator for this research 
stated in 1991 that “(a) field evaluation 
of the method is currently underway. It 
is expected to be the final step in 
evaluating and validating the method 
for predicting the service lives of 
organic vapor respirator cartridges in 
workplace environments’ (Ex. 64-208 at 
42). Although OSHA cannot at this time 
evaluate the utility of this method 
because results of the field testing of 
this device have not been reported, the 
development of such tools to assist 
employers to better estimate cartridge/ 
canister service times is encouraged, 
and their use would be permitted under 
the standard providing that the 
reliability of such a method had been 
appropriately demonstrated. 

Representatives of CMA testified in 
favor of requiring the employer to 
provide some written documentation for 
determining service life or a change out 
schedule (Tr. 1736-1737). OSHA agrees 
that if is important for the employer to 
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document the basis for establishing the 
change schedule and has included in 
paragraph (d)(3)(iiiKB)(2) a requirement 
for the employer to do so as part of his 
or her written respiratory protection 
program. The written respirator program 
is the proper place for employers to 
document change schedules, since the 
written program is the place where 
employers give specihc directions on 
workplace-related operations and 
procedures for their employees to 
follow. The written program also 
documents the exposure measurements 
or reasonable estimates that were made, 
which form the basis of the calculations 
used to make the filter change 
schedules. Developing a filter change 
schedule involves a number of 
decisions. The employer must evaluate 
the hazardous exposure level, the 
performance capacity of the filters being 
used, and the duration of employee use 
of the respirator, which impact on the 
service life calculations. OSHA believes 
that including the basis for the change 
schedule in the written program will 
cause employers to better evaluate the 
quality and reliability of the underlying 
information, and will prompt the 
employer to obtain additional 
information, ask additional questions of 
their suppliers, or seek competent 
professional help to develop a change 
schedule that will ensure adequate 
performance of cartridges and canisters 
used in the employer’s workplace. 

OSHA proposed in paragraph 
(d)(3)(ii) ^at, as part of the required 
selection evaluation, the employer 
evaluate the physical properties of the 
relevant contaminant and, in the 
preamble, listed “the particle size for 
dusts” as a factor affecting respirator 
selection (59 FR 58900). ANSI 
recommended in its 1992 standard 
particle size/filter selection criteria as 
follows: if the contaminant is an aerosol, 
with an unknown particle size or a size 
less than 2 pm, use a high efficiency 
filter; if the contaminant is a fume, use 
a filter approved for fumes or a high 
efficiency filter; and if the contaminant 
is an aerosol, with a particle size greater 
than 2 pm, use any filter type (ANSI 
Z88.2-1992, clause 7.2.2.2.j, k, and 1). 

NIOSH agreed with ANSI’s 
recommendations insofar as particulate 
filtering respirators certified under 
former 30 CFR 11 are concerned. 
However, NIOSH expressed particular 
concern about very small particles: 
“Laboratory research beginning in the 
early 1970s, and continuing into the 
1990s, demonstrated that some, but not 
all, members of the Dust Mist (DM) and 
Dust Fume Mist (DFM) filter classes 
allow significant penetration of 
submicron-sized particles. Additionally 

submicron particulates present special 
medical concerns because they can 
diffuse throughout the respiratory 
system* * *” In NIOSH’s new 42 CFR 
part 84, classes of particulate filters now 
certified as filter series N, R, and P may 
be used against any size particulate in 
the workplace (Ex. 54-437). 

Based on this evidence, OSHA has 
determined that where employees are 
exposed to submicron particles of a 
respiratory hazard, OSHA will enforce 
paragraph (d)(3)(iv) as limiting the use 
of DM and DFM filters certified under 
former 30 CFR 11 to employers who can 
demonstrate that exposure in their 
workplace is limited to particulates that 
have a mass median aerodynamic 
diameter of 2 pm or larger. OSHA notes 
that employers have alternative choices 
to using HEPA filters where the sizes of 
particles are imknown or are less than 
2 pm. The new filter media certified by 
NIOSH under new 42 CFR part 84 as 
series N, R and P, may be used for any 
size particulate; however, where another 
OSHA standard requires the use of 
HEPA-filtered respirators, the employer 
may only use HEPA filters defined 
under 30 CFR 11 or NlOO, RlOO, or PlOO 
filters defined rmder 42 CFR part 84. 

Paragraph (e)—Medica] Evaluation 

Medical evaluation to determine 
whether an employee is able to use a 
given respirator is an important element 
of an effective respiratory protection 
program and is necessary to prevent 
injuries, illnesses, and even, in rare 
cases, death from the physiological 
burden imposed by respirator use. The 
previous standard stated, at 29 CFR 
1910.134(b)(10), that employees should 
not be assigned to tasks requiring the 
use of respirators unless it has been 
determined that they are physically able 
to perform the work while using the 
respiratory equipment. That standard 
also provided that “the local physician 
shall determine what health and 
physical conditions are pertinent,” hut 
listed no specific medical or workplace 
conditions to consider when making 
such a determination. The previous 
standard also stated that regular reviews 
of the medical status of respirator users 
should be undertaken, and suggested 
that a once yearly evaluation would be 
appropriate. Employers are thus aware 
of the need for medical evaluations of 
respirator users and have been 
conducting such evaluations as part of 
their respiratory protection programs for 
years. 

OSHA believes that, to ensure 
employee protection, medical 
evaluations for respirator use must be 
conducted before initial respirator use, 
and that such evaluations must consist 

of effective procedures and methods. 
Accordingly, the final standard’s 
medical evaluation requirements for 
respirator use identify who is to be 
evaluated, and address the fi^quency 
and content of these evaluations. It 
authorizes licensed health care 
professionals, both physicians and 
nonphysicians, to evaluate employees 
for respirator use to the extent 
authorized by the scope of their state 
licensure, and to conduct follow-up 
medical evaluations based on specific 
indicators of need. 

In the proposal, OSHA described 
three alternative approaches to medical 
evaluation for respirator users. The first 
proposed alternative in the regulatory 
text would have required employers 
annually to obtain a physician’s written 
opinion for every employee using a 
respirator for more than five hours in 
any work week. The physician’s opinion 
was to inform the employer whether or 
not a medical examination of the 
employee was necessary and, if so, was 
to specify the content of the medical 
examination. 

The second proposed alternative 
required a mandatory medical history 
and examination, using questions and 
procedures similar to those contained in 
the ANSI standard on physical 
qualifications for respirator use, ANSI 
Z88.6-1984 (Ex. 38—4). This alternative 
would have applied only to employees 
using a respirator for more than five 
hours during any work week. Medical 
evaluation was to be performed 
annually and whenever an employee 
experienced breathing difficulty while 
being fitted for, or using, a respirator. 
The medical evaluation was to be 
conducted by a physician or a health 
care professional supervised by a 
physician, who, in arriving at a decision 
regarding the employee’s medical ability 
for respirator use, was to consider a 
number of respirator and workplace 
conditions (e.g., type of respirator used, 
duration and frequency of respirator 
use, substances to which the employee 
is exposed, work effort and type of 
work, need for protective clothing, and 
special environmental conditions (e.g., 
heat, confined spaces)) that could affect 
the health and safety of respirator users. 
The resulting medical opinion, which 
was to be written by a physician, was 
to recommend any medical limitation 
on respirator use, and was to be 
provided to both the employer and 
employee. This proposed alternative 
contained an exemption for employees 
who had received a comparable medical 
history and examination within the 
previous year for the same respirator 
and conditions of respirator use. OSHA 
proposed a nonmandatory Appendix C 
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with this alternative that specified the 
elements of the medical evaluation. 

The third proposed alternative would 
have required that a medical 
questionnaire be administered to every 
respirator user, regardless of the 
duration of respirator use. The medical 
questionnaires could be administered by 
health professionals or other personnel 
who had been trained in medical 
administration by a physician. If the 
answers to the medical questionnaire 
showed that a medical examination was 
needed, the employee had to be 
provided such an examination (see 59 
FR 58911). Medical examinations were 
to be mandatory for employees who 
would be required to use SCBAs when 
assigned to emergency or rescue 
operations. Medical examinations were 
to be conducted by physicians or 
physician-supervised health care 
professionals. The medical opinion was 
to be written by a physician: consider 
the same respirator and workplace 
conditions specified for the second 
alternative; specify any medical 
limitations on respirator use; and be 
provided to both &e employer and 
employee. 

In addition to proposing three 
medical evaluation alternatives, the 
proposal requested comments on 
medical removal protection, including 
the need to provide alternative 
respirators or job assignments to 
employees found to be medically unable 
to use the required respirator. 

Overview of the Final Rule’s Provisions 

The provisions of paragraph (e) in the 
final Respiratory Protection standard are 
based on an extensive review of the 
comments received on the proposal, 
especially comments regarding the three 
proposed medical evaluation 
alternatives. Final paragraph (e)(1) 
specifies that every employee must be 
medically evaluated prior to fit testing 
and initial use of a respirator. Paragraph 
(e)(2) states that employers must select 
a physician or other licensed health care 
professional (PLHCP) to conduct the 
medical evaluation, which must consist 
either of the administration of a medical 
questionnaire or an initial medical 
examination. Mandatory Appendix C 
contains the medical questionnaire to be 
administered to employees if the 
medical questionnaire approach is 
taken. 

Paragraph (e)(3) requires the employer 
to provide a follow-up medical 
examination to an employee who 
answers “yes” to any question among 
questions 1 through 8 in Section 2, Part 
A of the medical questionnaire in 
Appendix C. The follow-up medical 
examination is to consist of any tests. 

consultations, or diagnostic procedures 
that the PLHCP deems necessary. 

Paragraph (e)(4) specifies that the 
medical questionnaire and examinations 
shall be administered confidentially and 
at a time and place, during working 
hoiurs, that is convenient to the 
employee, and that the employee 
understands the content of the 
questionnaire. 

Paragraph (e)(5) requires the employer 
to provide the PLHCP with specific 
information needed to make an 
informed decision about whether the 
employee is able to use a respirator. The 
information includes descriptions of the 
respirator to be used and workplace 
conditions that may impose 
physiological burdens on respirator 
users, or that may interact with an 
existing medical condition to increase 
the risk that respirator use will 
adversely affect the employee’s health. 

Final paragraph (e)(6j requires the 
employer to obtain a written 
recommendation from the PLHCP on 
whether or not the employee is 
medically able to use a respirator. The 
recommendation must identify any 
limitations on the employee’s use of the 
respirator, as well as the need for 
follow-up medical evaluations to assist 
the PLHCP in determining the effects of 
respirator use on the employee’s health. 
The employee must receive a copy of 
the PLHCP’s written recommendation. 
The last provision of paragraph (e)(6) 
requires that a powered air-purifying 
respirator (PAPR) be provided to an 
employee when information from the 
medical evaluation shows that the 
employee can use a PAPR but not a 
negative pressure respirator. If the 
PLHCP determines at a subsequent time 
that the employee is able to use a 
negative pressure respirator, the 
employer is no longer required to 
provide a PAPR to that employee. 

Paragraph (e)(7) specifies 
circumstances that require the employer 
to provide additional medical 
evaluations to respirator users. Medical 
reevaluations must be provided under 
the following conditions: when the 
employee reports signs or symptoms 
that are relevant to the employee’s 
ability to use a respirator; when a 
PLHCP, supervisor, or respirator 
program administrator informs the 
employer that an employee needs to be 
reevaluated; when information from the 
respirator program, including 
observations made during fit testing or 
program evaluation, indicates a need for 
employee reevaluation; or if a change in 
workplace conditions occurs that may 
result in a substantial increase in the 
physiological burden that respirator use 
places on the employee. The following 

paragraphs describe the comments 
received in connection with each 
medical evaluation requirement, and 
discuss OSHA’s reasons for including 
each requirement in the final rule. 

Introduction 

OSHA is including an introduction to 
the regulatory text that provides a brief 
rationale for requiring employers to 
implement a medical evaluation 
program as part of their overall 
respiratory protection program. The 
introduction is provided for 
informational purposes, and does not 
impose regulatory obligations on 
employers. 

The purpose of a medical evaluation 
program is to ensure that any employee 
required to use a respirator can tolerate 
the physiological burden associated 
with such use, including the burden 
imposed by the respirator itself (e.g., its 
weight and breathing resistance during 
both normal operation and under 
conditions of filter, canister, or cartridge 
overload); musculoskeletal stress (e.g., 
when the respirator to be worn is an 
SCBA): limitations on auditory, visual, 
and odor sensations; and isolation from 
the workplace environment (Exs. 113, 
22-1, 64—427). Certain job and 
workplace conditions in which a 
respirator is used can also impose a 
physiological load on the user; factors to 
be considered include the duration and 
frequency of respirator use, the level of 
physical work effort, the use of 
protective clothing, and the presence of 
temperature extremes or high humidity. 
Job- and workplace-related stressors 
may interact with respirator 
characteristics to increase the 
physiological stress experienced by 
employees (Exs. 113, 64-363). For 
example, being required to wear 
protective clothing while performing 
work that imposes a heavy workload 
can be highly stressful. 

Specific medical conditions can 
compromise an employee’s ability to 
tolerate the physiological burdens 
imposed by respirator use, thereby 
placing the employee at increased risk 
of illness, injury, and even death (Exs. 
64-363, 64-427). These medical* 
conditions include cardiovascular and 
respiratory diseases (e.g., a history of 
high blood pressure, angina, heart 
attack, cardiac arrhythmias, stroke, 
asthma, chronic bronchitis, 
emphysema), reduced pulmonary 
function caused by other factors (e.g., 
smoking or prior exposure to respiratory 
hazards), neurological or 
musculoskeletal disorders (e.g., ringing 
in the ears, epilepsy, lower back pain), 
and impaired sensory function (e.g., a 
perforated ear drum, reduced olfactory 
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function). Psychological conditions, 
such as claustrophobia, can also impair 
the effective use of respirators by 
employees and may also cause, 
independent of physiological burdens, 
significant elevations in heart rate, 
blood pressure, and respiratory rate that 
can jeopardize the health of employees 
who are at high risk for 
cardiopulmonary disease (Ex. 22-14). 
One commenter (Ex. 54—429) 
emphasized the importance of 
evaluating claustrophobia and severe 
anxiety, noting that these conditions are 
often detected during respirator 
training. 

The introduction states that the 
medical evaluation requirements in 
paragraph (e) o[the final rule are 
minimal requirements that OSHA 
believes are necessary to protect the 
health of respirator users. 

Paragraph (e)(1)—General 

This paragraph requires that 
employees required to wear a respirator, 
or those voluntarily wearing a negative 
pressure air purifying respirator, be 
medically evaluated, and that a 
determination be made that they are 
able to use the respirators selected by 
the employer, A medical evaluation 
must be performed on every employee 
required to use a respirator, regardless 
of the duration and frequency of 
respirator use. In addition, as discussed 
above in connection with paragraph 
(c)(2), employers must provide a 
medical evaluation to any employee 
who elects to use a respirator that may 
place a physiological burden on the 
user, e.g., a negative pressure air- 
purifying respirator. By medically 
evaluating employees prior to respirator 
use, employers will avoid exposing 
employees to the physiological stresses 
associated with such use. Paragraph 
(e)(1) is similar to a provision in the 
American National Standards Institute 
(ANSI) consensus standard Z88.2-1992 
(“American National Standard for 
Respiratory Protection) that states: “any 
medical conditions [of an employee] 
that would preclude the use of 
re^irators shall be determined.” 

Commenters (Exs. 54-21, 54-307, 54- 
361, 54-419, 54-420, 54-421, 54-441) 
generally agreed that medical evaluation 
should precede initial respirator use, 
i.e., should take place before fit testing 
and first time use of the respirator in the 
workplace. For example, the 
International Brotherhood of Electrical 
Workers (Ex. 54—441) stated, “The 
physical fitness of respirator users must 
be known prior to them donning a 
respirator, not after they become 
injured.” Three other commenters (Exs. 
54-419, 54-420, 54-421) agreed. 

without elaboration, that medical 
evaluations should be performed before 
respirator use. One commenter (Ex. 54- 
21) recommended that employees 
receive medical evaluations after fit 
testing but before actual use so that 
difficulties with respirator use during fit 
testing could be reported to the PLHCT, 
and two other commenters (Exs. 54-307, 
54-361) also suggested that the medical 
evaluation be conducted prior to fit 
testing. 

OSHA believes that the initial 
medical evaluation must be conducted 
prior to fit testing to identify those 
employees who have medical 
conditions that contraindicate even the 
limited amount of respirator use 
associated with fit testing. If medical 
problems are observed during fit testing, 
the employee must be medically 
reevaluated (see final paragraph (e)(7)). 

Final paragraph (e)(1) requires the 
medical evaluation of employees who 
use respirators, regardless of duration of 
use. This final requirement differs from 
proposed alternatives 1 and 2, which 
would have exempted from medical 
evaluation those employees who used a 
respirator for five or fewer hours during 
any work week. The overwhelming 
majority of commenters stated that the 
exemption should be eliminated 
entirely or be limited only to those 
employees who are exposed to minimal 
physiological stresses or workplace 
hazards. These comments can be 
grouped, and are summarized, as 
follows: 

(1) If the five-hours-per-week 
threshold were used, employers would 
avoid the proposed medical evaluation 
requirement by rotating employees who 
use respirators into jobs not requiring 
respirators just short of the five-hour 
limit (Exs. 54-5, 54-165, 54-178, 54- 
419): 

(2) Employees who use respirators 
frequently for periods of less than five 
hours per work week, or who use 
respirators for more than five hours per 
work week but do so infrequently, are 
still at risk of the adverse health effects 
potentially associated with respirator 
use and, therefore, they should also be 
medically evaluated (Exs. 54-163, 54- 
178, 54-308, 54-345): 

(3) The five-hour exemption should 
not apply to respirator use that is known 
to be physiologically burdensome (e.g., 
use of SCBAs by emergency responders) 
or to use under the job or working 
conditions (including hazardous 
exposures) that impose a significant 
physiological burden on employees 
(Exs. 54-5, 54-68, 54-92, 54-107, 54- 
137, 54-153, 54-158, 54-159, 54-187, 
54-194,54-195, 54-206, 54-208, 54- 
213,54-224,54-247, 54-264, 54-265, 

54-275, 54-283, 54-290, 54-327,54- 
342.54- 348, 54-363, 54-395, 54-415, 
54-427, 54-429, 54-453): 

(4) The five-hour exemption would be 
too difficult for OSHA to enforce or 
could not be administered effectively 
and efficiently by employers (Exs. 54- 
70, 54-136, 54-167, 54-196, 54-244, 54- 
250, 54-267, 54-327, 54-348, 54-443): 

(5) The health of employees with 
preexisting medical problems would be 
endangered because these problems may 
go undetected until the five-hour limit 
is reached (and, in some cases, may 
never be detected if employees “self¬ 
select” into jobs with little respirator 
use because of their medical problems) 
(Exs. 54-92, 54-159, 54-247, 54-415, 
54-441, 54-455): and 

(6) The five-hour exemption is not 
appropriate because every employee 
who uses a respirator should have a 
medical evaluation (Exs. 54-6, 54-46, 
54-79,54-196, 54-202, 54-208, 54-214, 
54-218,54-233, 54-272, 54-275, 54- 
287.54- 289,54-295, 54-357,54-394, 
54-420, 54-424, 54^30, 54-^34, 54- 
453), or the exemption is arbitrary, has 
no scientific basis, or would increase an 
employer’s risk of liability (Exs. 54-188, 
54-434). * 

Several commenters recommended 
that medical evaluation not be required 
for SCBA users (Exs. 54-68, 54-320, 54- 
331, 54-353): that medical evaluations 
for emergency responders be contingent 
on respirator use exceeding five hours 
per year (Ex. 54-429): or that emergency 
responders be exempted from medical 
evaluation requirements that are unique 
to employees who use airline respirators 
or SCBAs (Ex. 54-420). 

Some commenters recommended 
adopting the five hours p>er week 
exemption (Exs. 54-14, 54-80, 54-91, 
54-182, 54-220, 54-223, 54-224, 54- 
252, 54-283, 54-319) to achieve cost 
savings and improve the efficiency of 
the respiratory protection program. Two 
commenters (Exs. 54—177, 54-402) 
stated that the five-hour limit 
represented the point at which the 
effects of job-related physical stress 
should be medically evaluated. 
Although generally endorsing the 
provision, several commenters (Exs. 54- 
168.54- 206,54-209,54-295,54-357, 
54-366) found the phrase “during any 
work week” to be vague, confusing, or 
in need of being defined. 

Several commenters wanted the five 
hours per week limit revised upwards. 
One commenter (Ex. 54-300) 
recommended that the limit be raised to 
10 hours per week, while another 
commenter (Ex. 54-249) endorsed a 
limit of 30 days per year. A third 
commenter (Ex. 54-116) stated that the 
limit could be increased, without 
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danger, to 10 hours per week for 
firefighters who use SCBAs, but 
presented no data to support this 
position, while three other commenters 
(Exs. 54-209, 54-254, 54-454) stated 
that a 10 or 15-hour per week limit 
could be tolerated without stress by 
most employees who use respirators. 
One commenter (Ex. 54—435) believed 
that the exemption should be broadened 
to cover seasonal employees because 
medical evaluations are too difficult to 
administer to these employees. Another 
commenter (Ex. 54-263) opposed any 
requirement for the medical evaluation 
of employees who use respirators. 

One commenter recommended that 
medical evaluations not be required for 
employees who use disposable half¬ 
mask or dust mask respirators, 
regardless of workplace exposure 
conditions (Ex. 54-329). A number of 
commenters suggested eliminating 
medical evaluations if employers choose 
to provide respirators to their employees 
(i.e., if they are not required by OSHA 
to provide such respirators) (Exs. 54-69, 
54-91, 54-265, 54-287, 54-295, 54-320, 
54-327, 54-339, 54-346, 54-421); two 
of these commenters (Exs. 54-69, 54- 
339) expressed the concern that 
employers may stop offering respirators 
to their employees if medical evaluation 
is required in these cases. 

The final standard, as noted above, 
provides an exception ft'om the 
requirement that employees who use 
dust masks on a voluntary-use basis, as 
defined in paragraph (c), must be 
medically evaluated. OSHA based the 
decision to require medical evaluation 
for all employees required to use 
respirators, and for those employees 
voluntarily using negative pressure 
respirators, on a number of scientific 
studies, discussed below, which 
demonstrated that adverse health effects 
can result, in some cases, even from 
short duration use of respirators. Several 
experimental studies in the record show 
that even healthy individuals using 
what is generally believed to be a “low 
risk” respirator for short periods can 
experience adverse physiological and 
psychomotor effects. In one experiment 
(Ex. 64-388), 12 individuals using low 
resistance, disposable half-mask 
respirators under heavy workloads 
(using a treadmill apparatus) for only 
five minutes experienced statistically 
significant elevations in heart and 
respiratory rates, systolic and diastolic 
blood pressure, and body temperatures 
compared with these measures in the 
same individuals under control (i.e., no 
respirator use) conditions. Some of 
these effects were observed while the 
study participants were working at light 
and moderate workloads. For two of 

these individuals, the study’s author 
classified blood pressure changes at 
heavy workload levels as “clinically 
important.” These results suggest that in 
an individttal with cardiac 
insufficiency, such physiological stress 
could cause fatal arrhythmia. 

In another study (Ex. 64—444), 15 
individuals used a full facepiece 
respirator while performing light, 
moderate, and heavy workloads on a 
bicycle ergometer for 15 minutes. 
Immediately following the 15 minute 
exercise period, the ability of the 
individuals to maintain their 
equilibrium (i.e., postural stability) was 
assessed using a special platform 
designed for this purpose. Under every 
workload condition, respirator use 
resulted in significantly increased heart 
rates and impaired equilibrium 
compared to conditions when the 
individuals did not use respirators. 

A third study (Ex. 64—490) involved 
12 individuals, each of whom exercised 
for 30 minutes on a bicycle ergometer at 
a light-to-moderate workload while 
using one of three types of respirators, 
i.e., disposable half-mask, negative 
pressure half-mask, and full facepiece 
airline respirators. After taking a 10 
minute rest, the study participants 
repeated the procedure until each 
respirator type had been tested. 
Compared to the control condition in 
which the subjects exercised without 
respirators, the individuals were found 
to consiune more oxygen while 
exercising with the negative pressure 
half-mask and full facepiece airline 
respirators, and to have higher systolic 
and diastolic blood pressures while 
using the full facepiece airline 
respirator. Under the test conditions of 
this study, therefore, negative pressure 
half-mask and full facepiece airline 
respirators imposed significant 
physiological stress on the respirator 
users. 

Louhevaara (Ex. 164, Attachment D), 
after reviewing the available research 
literature on respirator physiology, 
concluded that the major physiological 
effects of negative pressure respirators 
and supplied-air respirators, as well as 
SCBAs, are “alterations in breathing 
patterns, hypoventilation, retention of 
carbon dioxide, and [an] increase in the 
work of breathing,” and that these 
effects are worse under conditions of 
increased filter resistance, poor 
respirator maintenance, and heavy 
physical work. Sulotto et al. (Ex. 164, 
Attachment D) found that negative 
pressure respirators resulted in higher 
breathing resistances as physical 
workload on a bicycle ergometer 
increased, leading to substantially 
reduced breathing frequency. 

ventilation rate, oxygen uptake, and 
carbon dioxide production. 

One study (Ex. 164, Attachment D, 
Beckett) that reviewed the scientific 
literature on the medical effects of 
respirator-imposed breathing resistance 
among healthy young men noted that 
“(tjhese and other studies indicate no 
clinically significant impairment of 
normal respiratory function at 
submaximal worldoads with the loads 
imposed by currently approved, 
properly maintained, negative pressure 
respiratory protective devices.” This 
reviewer stated further, however, that 
“[rjelatively less is known about the use 
of respirators by those with abnormal 
physiology (for example, obstructive or 
restrictive pulmonary disigases) and 
about the use of respirators whose 
resistance characteristics are altered by 
excessively long use, such that 
inspiratory resistance is increased by 
the deposition of matter within the filter 
or absorptive elements of the canister.” 

The Agency finds that these studies 
demonstrate the potential for adverse 
health effects resulting from respirator 
use, even for healthy employees using 
respirators designed for low breathing 
resistance and used for short durations. 
The Agency believes, therefore, that 
respirator use would impose a 
substantial risk of material impairment 
to the health of employees who have 
preexisting respiratory and 
cardiovascular impairments. As the 
earlier discussion of final paragraph 
(e)(1) indicates, the record contains 
overwhelming support for requiring 
medical evaluation of respirator users; 
many employers who provided 
comments to the record have 
established medical evaluation 
programs for all employees who use 
respirators (see, e.g., comments by 
Organization Resources Counselors, 
Inc., Ex. 54—424). Consequently, OSHA 
finds, consistent with the results of 
these studies and the entire record, that 
the use of any respirator requires a prior 
medical evaluation to determine fitness. 

Other considerations that have caused 
OSHA to make this decision are the 
potential impairment of health that may 
occur among employees with 
preexisting medical problems if these 
problems are not detected before 
respirator use; the need to identify 
medical problems that can arise even 
from short term use of respirators of the 
types known to impose severe physical 
stress on employees (e.g., SCBAs); and 
the administrative difficulties and 
inefficiencies that employers would 
experience if OSHA adopted a provision 
that required medical evaluations only 
of some respirator users, i.e., those using 
certain types of respirators or those 
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using them for a specified number of 
hours per week. 

OSHA specifically disagrees with 
those commenters who stated that no 
medical evaluations are needed for 
employees who only occasionally use 
SCBAs. SCBAs create the highest 
cardiovascular stress of any type of 
respirator because of their weight, and 
they are often used in high physical 
stress situations, such as fires and other 
emergencies. This combination of 
stressors makes medical evaluation 
necessary to avoid myocardial infarction 
in susceptible individuals; at least 40 
million people in the United States have 
some form of heart disease (Levy, in 54 
FR 2541). 

One commenter (Ex. 54-284) 
recommended that the required medical 
evaluations should be discontinued 
after an employee stops using 
respirators. OSHA agrees with this 
recommendation, and has revised final 
paragraph (e)(1) accordingly. 

Paragraph (e)(2)—Medical Evaluation 
Procedures 

Paragraph (e)(2)(i). This final 
paragraph requires the employer to 
identify a physician or other licensed 
health care professional (PLHCP) to 
perform medical evaluations using a 
medical questionnaire or medical 
examination. Two major issues were 
raised in the rulemaking record: (1) 
What must be done to evaluate 
employees, and (2) who must perform 
the evaluation. Proposed paragraphs 
(e)(1) and (e)(3) would have required 
physician involvement in the medical 
evaluation process, with nonphysician 
health care professionals permitted to 
review the employee’s medical status 
only under the supervision of a licensed 
physician. The final rule allows the 
evaluation to be performed either by a 
physician or other licensed health care 
professional (e.g., nurse practitioners, 
physician assistants, occupational 
health nurses), provided that their 
license permits them to perform such 
evaluations. 

Many commenters, representing labor, 
management, occupational nurses, 
nurse practitioners, and physician 
assistants, recommended that OSHA 

•• permit the use of nonphysician health 
care professionals (usually nurse 
practitioners, physician assistants, 
occupational health nurses, or registered 
nurses) to take medical histories, 
conduct physical examinations 
(including pulmonary function tests), 
and administer and review employee 
responses to medical questionnaires, 
provided that they do so under the 
supervision of a licensed physician 
(Exs.54-6, 54-7, 54-21, 54-134, 54-153, 

54-157, 54-171, 54-176, 54-185, 54- 
187, 54-205,54-239,54-240, 54-244, 
54-245,54-251,54-267,54-273, 54- 
304,54-357,54-363,54-381, 54-387, 
54-389, 54-396,54-424, 54-432, 54- 
443, 54—453). Some commenters stated 
that nonphysician health care 
professionals are competent to conduct 
medical assessments, while physician 
supervision or involvement would 
guarantee that quality control was 
maintained over the assessment process 
(Exs. 54-273, 54-363, 54-381, 54-443, 
54-453). Two of these commenters (Exs. 
54-278, 54—430) noted that any health 
care professional could review medical 
questionnaires without physician 
supervision, but that physicians should 
conduct or supervise any medical 
examinations conducted on the basis of 
answers to the medical-questionnaires. 

Many other commenters, representing 
labor, management, and physicians, 
preferred that only physicians be 
involved in medical evaluation 
programs (Exs. 54-14, 54-46, 54—70, 
54-101, 54-107, 54-150, 54-151, 54- 
165, 54-175,54-180, 54-186, 54-189, 
54-199, 54-217, 54-219, 54-220, 54- 
249, 54-271,54-295,54-313, 54-352, 
54-455). This preference was usually 
based on the prior or current practices 
of these commenters. For example, the 
American College of Occupational and 
Environmental Medicine (ACOEM) (Ex. 
54—453) stated that the health status of 
employees in a respiratory protection 
program should be reviewed by 
physicians with specific training and 
experience in occupational medicine 
because these medical specialists have 
knowledge of the physical demands of 
respirator use needed to make valid 
decisions regarding an employee’s 
medical ability for the program. A 
similar recommendation was made by 
the Service Employees International 
Union (Ex. 54-455). 

Some commenters recommended that 
the employee’s medical ability to use a 
respirator be evaluated solely by 
nonphysician health care professionals 
(Exs. 54-16, 54-19, 54-25, 54-32, 54- 
79, 54-159, 54-184,54-213, 54-222, 
54-226, 54-253, 54-265, 54-272, 54- 
278, 54-397). Most of these commenters 
cited their favorable experiences with 
nonphysician health care professionals, 
and pointed to the cost savings of using 
nonphysicians (Exs. 54—19, 54-79, 54— 
184, 54-226, 54-253). Several of these 
commenters provided additional 
justifications. For example, one 
commenter (Ex. 54-184) stated that 
“physician assistemts, by education, 
training, and state regulation, are well 
qualified and legally able to perform all 
aspects of a medical evaluation,” and 
argued that the scope of practice with 

regard to medical evaluations should 
remain the prerogative of state licensing 
boards. 

Another commenter (Ex. 54-213) 
noted that “many physicians are not 
familiar with occupational health risks 
as they relate to respiratory exposures, 
types of respiratory protection available, 
and work requirements.” This 
commenter stated further that “nurse (sj 
or other qualified health care 
professionalls], operating within their 
licensed scope of practice, [have] 
clinical expertise and knowledge of the 
work environment and can best evaluate 
the physical requirements placed on the 
user of respiratory protective 
equipment” and that “[ujse of qualified 
health care professionals other than 
physicians is cost-beneficial to 
employers, particularly [in] .small 
business settings” (Ex. 54-213). 

The American Thoracic Society (Ex. 
54-92), which recommended the use of 
medical questionnaires rather than 
medical examinations, stated that “there 
is no demonstration that [physician- 
based] examinations actually predict 
who will develop difficulties with 
respirator use” because “[v]ery few 
physicians have in-depth knowledge of 
respiratory protection and workplace 
hazards sufficient to render a fully 
reasoned view.” 

None of the commenters, including 
those who used nonphysician health 
care professionals to conduct medical 
evaluations as part of their respiratory 
protection programs, cited any data or 
experience showing that the type of 
PLHCP qualification and licensure, or 
the manner in which PLHCPs are 
involved in the medical evaluation 
process, had compromised the medical 
evaluation process or had resulted in 
faulty medical evaluations. 

After reviewing the entire record, 
OSHA decided to allow any PLHCP to 
evaluate an employee’s medical ability 
to use a respirator, providing that the 
PLHCP is authorized to do so by his or 
her state license, certification, or 
registration. Although OSHA agrees that 
physicians with training and experience 
in occupational medicine are highly 
qualified to conduct medical 
evaluations for respirator use, an 
insufficient number (slightly more than 
2,000 nationally) of these specialists are 
available for this purpose (personal 
communication, American Board of 
Medical Specialties, to Vanessa 
Holland, M.D., 5/29/97). In addition, in 
circumstances where questions arise as 
to the employee’s physical condition 
and capability, OSHA believes that the 
PLHCP can be relied on to consult with 
an appropriate specialist or physician. 
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After a review of the licensing 
provisions of the 50 states and Puerto 
Rico, OSHA concludes that state 
licensing laws often require some 
physician involvement in conducting 
the medical evaluations required by the 
final standard. For example, the 
majority of stajes require that nurse 
practitioners perform their medical 
functions under a formal written 
agreement with a physician. Only six 
states (i.e., Montana, New Mexico, 
North Dakota, Oregon, Vermont, and 
Washington) and Puerto Rico allow 
licensed nurse practitioners to function 
independently of physician supervision. 
Even these jurisdictions, however, 
require licensed nurse practitioners to 
refer patients to a physician for further 
evaluation and treatment when a 
medical problem beyond the nurse 
practitioner’s level of expertise arises. 
OSHA believes that the states are best 
suited to judge the medical 
competencies of those PLHCPs who 
practice within their jurisdictions, and 
to regulate the scope of practice of these 
individuals. 

To summarize, the final rule allows 
any PLHCP to administer the medical 
questionnaire or to conduct the medical 
examination if doing so is within the 
scope of the PLHCP’s license. The basis 
for this decision includes the following: 

(1) The record (Exs. 54-19, 54-79, 54- 
92, 54-184, 54-253) generally supports 
the position that properly qualified 
PLHCPs, regardless of the type of health 
care specialization, are competent to 
assess the medical ability of employees 
to use respirators using accepted 
medical questionnaires or medical 
examinations; 

(2) Evidence in the record that 
employers who operate respiratory 
protection programs have successfully 
used PLHCPS, including nonphysicians, 
to conduct medical evaluations and to 
make medical ability recommendations, 
shows that nonphysicians have done so 
safely and efficaciously (Exs. 54-213, 
54-240, 54-389): 

(3) Providing employers with ready 
access, at reasonable cost, to the basic 
medical assessment skills required to 
perform at least the initial phases of 
employee medical evaluation for 
respirator use contributes to the efficient 
and effective allocation health care 
resources; and 

(4) The lack of record support for a 
requirement allowing medical 
evaluations to be performed only by 
physicians. The record (Exs. 54-6, 54- 
7, 54-21, 54-134, 54-153, 54-157, 54- 
171, 54-176, 54-185, 54-187, 54-205, 
54-239, 54-240, 54-244, 54-245, 54- 
251, 54-267, 54-273, 54-304, 54-357, 
54-363, 54-381,54-387, 54-389, 54- 

396, 54-424, 54-432, 54-443, 54-453) 
indicates that medical evaluations 
performed independently by 
nonphysician health care professionals, 
as defined by this section, are effective 
for at least the initial phases of an 
employer’s medical evaluation program 
(i.e., evaluating the medical 
questionnaire or conducting an initial 
medical examination), and protect 
employee health as well as medical 
evaluations conducted only by 
physicians or with physician oversight. 
Employers are free, however, to select 
any PLHCP they wish to satisfy this 
requirement, provided that the PLHCP 
is qualified by license to do so. In some 
cases, the medical condition of the 
employee or the conditions of respirator 
use may warrant physician 
involvement, and OSHA is confident 
that LHCPs faced with such situations 
will seek such medical advice. 

Paragraph (e)(2)(ii). Paragraph (e)(2)(i) 
requires employers to identify a PLHCP 
to perform the medical evaluations 
required by the final rule. It also 
specifies that employers may choose to 
use the medical questionnaire in 
Appendix C to conduct the initial 
medical evaluation or provide a medical 
examination that obtains the same 
information as the medical 
questionnaire. Employers are free to 
provide respirator users with a medical 
examination in lieu of the medical 
questionnaire if they choose to do so, 
but they are not required by the 
standard to administer a medical 
examination unless the employee gives 
a positive response to any question 
among questions 1 through 8 in Section 
2, Part A of Appendix C (see paragraph 
(e)(3)). 

The approach taken in the final rule 
thus resembles the third alternative 
proposed by OSHA in the NPRM: 
reliance on a medical questionnaire 
(with medical examination follow-up if 
positive responses are given to selected 
questions on the medical questionnaire). 
Those commenters (Exs. 54-3, 54-14, 
54-46,54-67,54-107, 54-151, 54-168, 
54-175, 54-180, 54-218, 54-220, 54- 
224, 54-226, 54-227, 54-240, 54-244, 
54-264, 54-292,54-294, 54-295,54- 
324,54-326, 54-327, 54-339, 54-346, 
54-352, 54-366, 54-370, 54-210, 54- 
432, 54-434, 54-443, 54-445, 54-453) 
who preferred the other alternatives 
(i.e., medical history and medical 
examination for all respirator users, or 
medical examination and written 
opinion) supported their views with a 
variety of opinions. 

A number of the commenters who 
recommended the medical history and 
examination alternative (Exs. 54-153, 
54-165, 54-218, 54-226, 54-227, 54- 

263.54- 264,54-294, 54-326, 54-327, 
54-363, 54-443) favored this approach 
only in those cases when employees 
would be using SCBAs, while others 
(Exs. 54-16, 54-220) stated that medical 
questionnaires should be used only for 
employees who use dust masks, and 
that other respirator users should 
receive a medical history and 
examination regardless of the duration 
of respirator use. Another commenter 
(Ex. 54-101) recommended that medical 
questionnaires be administered to 
employees who use dust masks for 
fewer than five hours per week, while 
other employees should receive a 
medical history and examination. One 
commenter favored medical 
questionnaires only for respirator users 
who perform “isolated operations,’’ 
while recommending that respirator use 
in other employment settings require a 
medical history and/or examination (Ex. 
54-46). Another commenter stated that 
employees using respirators under 
workplace exposure conditions 
exceeding an OSHA PEL should receive 
a medical history and examination, 
while respirator users exposed to other 
workplace atmospheres should only be 
required to complete a medical 
questionnaire (Ex. 54—339). 

Those commenters (Exs. 54-7, 54-16, 
54-21, 54-25, 54-32, 54-69, 54-91, 54- 
92, 54-101, 54-134, 54-142, 54-153, 
54-154, 54-157, 54-158, 54-165, 54- 
170.54- 171,54-172, 54-173, 54-176, 
54-187, 54-190, 54-192, 54-154, 54- 
197.54- 205,54-206, 54-208, 54-209, 
54-213, 54-14, 54-219, 54-222, 54-223, 
54-234,54-239, 54-241, 54-242, 54- 
245, 54-251, 54-252, 54-253, 54-254, 
54-262, 54-263, 54-265, 54-267, 54- 
269.54- 272,54-273, 54-275, 54-278, 
54-284, 54-286, 54-289, 54-296, 54- 
304, 54-309,54-319, 54-320, 54-325, 
54-330, 54-332, 54-334, 54-342, 54- 
350.54- 357,54-361, 54-363, 54-381, 
54-389, 54-396, 54-401, 54-421, 54- 
424.54- 426,54-428, 54-429, 54-430, 
54-441, 54—453, 54—455) recommending 
medical questionnaires (proposed 
alternative 3) objected to the medical 
examination and written opinion 
approaches because, in their view, 
medical examinations and opinions are 
difficult to obtain, have poor predictive 
value, and are expensive, especially for 
workplaces that have high employee 
turnover. Regarding costs, the American 
Iron and Steel Institute (Ex. 175) stated 
that the medical opinion required by 
alternative 1 would cost their industry 
$195 per employee, including $150 for 
the medical examination and opinion, 
and $45 in lost work time for the 
employee. 

The record does not demonstrate that 
any of the three alternatives were 
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superior in detecting medical conditions 
that could potentially limit employee 
use of respirators. Testimony at the 
hearing by the United Steel Workers of 
America (USWA) (Tr. 1059 and 
following) in support of alternative 2 
(medical history and examination) 
provided information on the ability of 
different medical assessment procedures 
to detect disqualifying medical 
conditions. This information showed 
that, among 126 employees, 16 were 
disqualihed for respirator use because of 
various medical conditions. Medical 
histories identified six of the employees 
with these conditions, while a medical 
examination conducted by a physician 
identified the remaining 10 employees. 
The USWA attributed the reduced 
effectiveness of the medical histories in 
this instance to the lack of awareness 
among employees of the medical 
conditions that could potentially limit 
such use. 

The United Steel Worker’s testimony 
(Tr. 1059 and following) also described 
a study in which physician- 
administered medical examinations 
were found to be about 95 percent 
accurate and medical questionnaires 
were found to be 60 to 70 percent 
accurate in identifying specific medical 
problems. The final rule is designed to 
overcome this problem to some extent 
by requiring that employees be trained 
to recognize the medical signs and 
symptoms associated with the 
physiological burden imposed by 
respirator use; see paragraph (k)(l)(vi). 

A number of commenters supported 
the medical questionnaire option on the 
grounds that this approach is more 
efficient emd effective. The United 
States Air Force (Ex. 54-443G) stated, 
“After working under the provisions of 
(proposed) alternative 2 for several years 
and comparing the Air Force’s 
occupational health and cost savings by 
reducing unnecessary medical 
evaluations and freeing physician time 
under [proposed] alternative 3, the Air 
Force supports [proposed] alternative 
3.’’ Similarly, the CITGO Petroleum 
Corporation (Ex. 54-251) endorsed 
medical questionnaires as more cost- 
effective than medical examinations. 
CITGO administered medical 
examinations to a sample of 1634 
employees in 1994 to detect respiratory 
disorders, a major medical concern for 
respiratory protection programs, and 
identified only one abnormal case that 
was confirmed after referral for follow¬ 
up medical examination. 

An additional study involving 
validation of medical questionnaires 
was described by Organization 
Resources Counselors, Inc. (ORC) (Ex. 
54—424). One of ORC’s member 

companies, a large, diversified 
manufacturing organization, recently 
reviewed approximately 700 records of 
employee respirator medical 
examinations to determine the 
effectiveness of using a medical 
questionnaire as a screening tool. This 
company currently gives all respirator 
users a hill medical examination in 
addition to having them fill out a 
medical questionnaire. The records 
review revealed that, out of 700 
examinations, only 10 (less than 2%) 
required medical limitations on 
respirator use. These limitations were 
due to claustrophobia, asthma, and 
heavy smoking. All of these limitations 
would have been identified, in the 
company’s view, by a medical 
questionnaire. The employees identified 
through the medical questionnaire 
could then have been given a complete 
medical examination. By using the 
medical questionnaire as a screening 
tool, this company believes it could 
have eliminated unnecessary 
examinations for 98% of its worker 
population. 

A private physician and three 
management groups (Exs. 54-32, 54- 
424, 55-29,155) submitted medical 
questionnaires to the record and 
expressed satisfaction with these 
medical questionnaires, in terms of both 
the medical conditions that were 
detected and the administrative 
efficiency of the process: these 
commenters, however, recommended 
that physicians be involved in 
reviewing the medical questionnaires. 
Several commenters (Exs. 54-70, 54- 
159, 54-215) endorsed the medical 
evaluation procedures specified in the 
American National Standard Institute’s 
(ANSI) consensus standard Z88.6-1984, 
titled “American National Standard for 
Respiratory Protection—Respirator 
Use—Physical Qualifications for 
Personnel.” This ANSI standard 
recommends that a medical history 
questionnaire be administered to 
employees who are enrolled in 
respiratory protection programs, and 
that a physician review each employee’s 
responses to the medical questionnaire 
to determine if additional medical 
examinations are required. 

OSHA concludes that information in 
the record supports the use of medical 
questionnaires for detecting medical 
conditions that may disqualify 
employees from, or limit employee 
participation in, respiratory protection 
programs. OSHA believes that the ORC 
study (Ex. 54—424) provides support for 
the conclusion that medical 
questionnaires are an efficient and 
effective means of screening employees 
for subsequent medical examination. 

OSHA also believes that the training 
required by paragraph (k)(l) of the final 
rule, which requires that employees 
understand the limitations of respirator 
use and recognize the signs and 
symptoms of medical problems 
associated with respirator use, will 
increase employee awareness and 
overcome the problems that the USWA 
(Tr. 1059 and following) noted in its 
testimony. A number of commenters 
(Exs. 54-107, 54-151, 54-153, 54-165, 
54-190, 54-218, 54-251, 54-253, 54- 
272, 54-339, 54-361, 54-401) stated 
that medical questionnaires had several 
advantages over the other alternatives, 
including simplicity and efficiency of 
use, completeness and accuracy of the 
medical information obtained, and 
adaptability (i.e., easily revised to 
accommodate new or different medical 
problems, different employee groups, 
and changing job, workplace, and 
respirator conditions). An additional 
advantage of medical questionnaires is 
lower cost, most notably in terms of 
development, administration, and 
analysis. 

Employers are free to use medical 
examinations instead of medical auestionnaires, but are not required by 

le standard to do so (see paragraph 
(e)(2) of the final standard). OSHA also 
recognizes that medical examinations 
are necessary in some cases, e.g., where 
the employee’s responses to the medical 
questionnaire indicate the presence of a 
medical condition that could increase 
the risk of adverse health effects if a 
respirator is used. Examples of such 
cases are employees who report a 
history of smoking, pulmonary or 
cardiovascular symptoms or problems, 
eye irritation, nose, throat, or skin 
problems, vision or hearing problems 
(for employees who use full facepiece 
respirators), and musculoskeletal 
problems (for employees who use 
SCBAs). In addition, certain workplace 
conditions or job requirements, such as 
SCBA use, being an emergency 
responder or a member of a HAZMAT 
team, working in an IDLH atmosphere, 
wearing heavy protective clothing, or 
performing heavy physical work, may 
warrant a medical examination. In the 
future, however, OSHA may, on a case- 
by-case basis, require medical 
examinations to detect respirator-related 
conditions in its substance-specific 
standards, depending on the particular 
circumstances and physiological effects 
of the toxic substance being regulated. 

The medical questionnaire in 
Appendix C of the final standard is 
based on the medical history 
questionnaire contained in ANSI Z88.6- 
1984, as well as medical questionnaires 
submitted to the record by commenters 
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(Exs. 54-32, 54-424, 55-29). The 
medical questionnaire is designed to 
identify general medical conditions that 
place employees who use respirators at 
risk of serious medical consequences, 
and includes questions addressing these 
conditions. These medical conditions 
include seizures, diabetes, respiratory 
disorders and chronic lung disease, and 
cardiovascular problems. As the 
discussion of the Introduction and 
paragraphs (e)(1) and (5) in this 
Summary and Explanation demonstrate, 
these conditions have been found to 
increase the risk of material impairment 
among employees who use respirators. 
A question asking about fear of tight or 
enclosed spaces was included in the 
medical questionnaire because 
claustrophobia and anxiety associated 
with such spaces were mentioned by a 
commenter as the most frequent medical 
problem detected during respirator 
training (Ex. 54—429); additionally, 
research submitted to the record (Ex. 
164, Attachment D, Morgan) indicates 
that more than 10 per cent of “normal” 
young men experience dizziness, 
claustrophobia, or anxiety attacks while 
exercising during respirator use. 

Questions 10 through 15 of the 
medical questionnaire in Appendix C 
must be answered only by employees 
who use a full facepiece respirator or 
SCBA. These questions ask about 
hearing and vision impairments, as well 
as back and other musculoskeletal 
problems. Employees who use full 
facepiece respirators, for example, must 
be asked about eye and hearing 
problems because the configuration of 
these respirators (e.g., helmets, hoods) 
can add to the limitations associated 
with existing visual and auditory 
impairments, resulting in an elevated 
risk of injury to employees with such 
impairments, as well as to other 
employees who may rely on the 
impaired employee to warn them of 
emergencies (Ex. 164, Attachment D, 
Beckett). The heavy weight and range- 
of-motion limitations of SCBAs may 
prevent employees who have existing 
problems in the lower back or upper or 
lower extremities from using these 
respirators. 

A physician (Ex. 54-16) commented 
that an employee’s medical history 
should be considered by the PLHCP in 
making a recommendation about the 
employee’s ability to use respirators. 
This commenter specified a number of 
prior medical conditions, including 
those involving cardiovascular and 
respiratory health, psychological 
variables, neurological and sensory 
organ status, endocrine function, and 
the use of medications that would be 
useful to PLHCPs in arriving at a 

medical ability recommendation. OSHA 
believes that these variables, especially 
cardiovascular and respiratory fitness, 
are important determinants of 
respiratory fitness, and, therefore, 
included items specific to these medical 
conditions in the medical questionnaire. 
OSHA concludes that the employee’s 
answers to the medical questionnaire 
will provide an adequate medical 
history for the PLHCP. 

Two commenters (Exs. 54-222, 54- 
251) requested that OSHA define 
medical evaluation procedures and 
provided sample definitions. OSHA 
believes that the regulatory text of the 
final rule, which has been clarified and 
simplified since the proposal, provides 
clear guidance and that these definitions 
are, therefore, not necessary. As used in 
the final rule, “medical evaluation” 
means the use of subjective (e.g., 
medical questionnaires) or objective 
methods (e.g., medical examinations), as 
well as other available medical, 
occupational, and respirator 
information* to make a determination or 
recommendation about an employee’s 
medical ability to use respirators: 
“medical examination” means the use 
of objective methods (i.e., manipulative, 
physiological, biochemical, or 
psychological devices, techniques, or 
procedures) to directly assess the 
employee’s physical and mental status 
for the purpose of making a 
recommendation regarding the 
employee’s medical ability to use the 
respirator. 

Paragraph (e)(3)—Follow-up Medical 
Examination 

Paragraph (e)(3) addresses follow-up 
medical examinations and states that 
the employer must provide such 
examinations to any employee who 
gives a positive response to any 
question among questions 1 through 8 
in Section 2, part A in Appendix C. The 
PLHCP is free to include any medical 
tests, consultations, or diagnostic 
procedures that he or she determines to 
be necessary to assist him or her in 
making a final determination of the 
employee’s ability to use a respirator. 
OSHA expects that the number of cases 
where PLHCPs will have to provide 
follow-up examinations will be small, 
because it is generally possible to 
recommend against respirator use, or 
determine the limitations to place on an 
employee’s use of respirators, on the 
basis of responses to the medical 
questionnaire. However, where difficult 
medical issues are involved, such as the 
need to make a differential diagnosis or 
to assess an employee’s ability to handle 
the physical stress imposed by an extra- 
hazardous job, a medical examination 

and involvement of a physician may be 
needed. Many commenters (Exs. 54-92, 
54-101,54-134,54-171,54-223, 54- 
278,54-304,54-363, 54-389) endorsed 
this requirement. Two commenters (Exs. 
54-151, 54-189) stated that medical 
examinations should not be limited to 
answers on the medical questionnaire 
that indicate a need for medical 
examinations. A few commenters (Exs. 
54-153, 54—176, 54-218) recommended 
that a mandatory medical examination 
requirement based on the employee’s 
responses to the medical questionnaire 
is wasteful and unnecessary. 

OSHA agrees that PLHCPs should be 
permitted to obtain any medical 
information they believe would be 
useful in arriving at a final medical 
recommendation, and they should not 
be limited to investigating problems 
associated only with answers on the 
medical questionnaire. Information from 
medical examinations may also be 
needed to validate an answer that a 
PLHCP believes is incorrect. Also, as 
recommended by ORC (Ex. 54—424), a 
PLHCP should be firee to investigate 
through medical examination any 
medical conditions related to respirator 
use that may not have been addressed 
by the medical questionnaire or may not 
have been obtained from other sources. 

Paragraph (e)(4)—Administration of the 
Medical Questionnaire and 
Examinations 

Paragraph (e)(4)(i). This paragraph 
sets out the procedures employers must 
follow when administering the medical 
questionnaire or examinations required 
by paragraph (e)(2). Paragraph (e)(4)(i) 
requires employers to administer the 
required medical questionnaire or 
examinations in a manner that protects 
the confidentiality of the employee 
being evaluated. In addition, the 
evaluation must be administered during 
normal work hours or at a time and 
place convenient to the employee, and 
in a manner that ensimes that the 
employee understands the questions on 
the medical questionnaire. Although 
this requirement was not specifically 
proposed, it is consistent with OSHA 
policy and with Section 6(b)(7) of the 
Act. OSHA has included similar 
requirements in a number of substance- 
specific health standards (see, e.g., the 
Cadmium standard, 29 CFR 1910.1027, 
the Lead standard, 29 CFR 1910.1025, 
and the Benzene standard, 29 CFR 
1910.1043). If an employee must travel 
off-site for medical evaluation, travel 
arrangements must be made, and costs 
incurred paid or reimbursed, by the 
ei^loyer. 

The final standard differs from the 
proposal in that it does not specify who 
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must supervise the administration of the 
medical questionnaire. Alternative 3 in 
the proposal would have required that 
the medical questiormaires be 
administered by “a health professional 
or a person trained in administering the 
questionnaire by a physician.” (See 59 
FR 58911.) Commenters (Exs. 54-25, 
54-69, 54-153, 54-165,54-190, 54-218, 
54-251, 54-253, 54-272, 54-339, 54- 
361, 54—401) recommended that persons 
performing this function have various 
qualihcations, e.g., be a trained designee 
of the employer, a safety or health 
professional, a physician, or a 
nonphysician health care professional 
operating under the supervision of a 
physician. Some commenters (Exs. 54- 
25, 54-101, 54-214, 54-389, 54-421) 
recommended that a PLHCP be present 
during administration of the medical 
questionnaire to ensure the accuracy 
and validity of the employee’s answers. 
Others (Exs. 54-69, 54-361) stated that 
the medical questionnaire should be 
designed so as to be easily 
comprehended by the employee and 
simple to administer, thereby requiring 
only minimal involvement by an 
employer. OSHA agrees with those 
commenters (Exs. 54-69, 54-361) who 
urged that the medical questionnaire be 
easy to understand, and has developed 
the medical questionnaire in Appendix 
C accordingly. OSHA does not believe 
that oversight is necessary because the 
standard requires that the medical 
questionnaire be understandable to the 
employee and that the employee be 
given an opportunity to ask questions of 
the PLHCP administering the 
questionnaire. 

Although the OSHA medical 
questionnaire is designed to be easily 
comprehended by employees, paragraph 
(e)(4)(i) of the final standard specifically 
requires that employers ensure that 
employees understand the medical 
questionnaire. For employees who are 
not able to complete the medical 
questionnaire because of reading 
difficulty, or who speak a foreign 
language, OSHA requires that the 
employer take action to ensure that the 
employee understands the questions on 
the medical questionnaire. Language 
and comprehension deficits could 
invalidate the answers of such 
employees and result in inaccurate 
determinations. Under these 
circumstances, the PLHCP may assist 
the employee in completing the medical 
questionnaire (perhaps with the aid of 
an employer-supplied interpreter). The 
employer also may have the medical 
questionnaire translated into the 
employee’s language or administer a 
physical examination that meets the 

requirements of paragraph (e)(2) of the 
final standard. In fulfilling this 
requirement, OSHA is not requiring 
employers to hire professional 
interpreters. Instead, employers may use 
an English-speaking employee who can 
translate the medical questionnaire into 
the questionnaire taker’s native 
language, or other nonprofessional 
translators who can perform the same 
function (for example, a fi-iend or family 
member of the test taker). 

Paragraph (e)(4)(ii). This paragraph 
requires the employer to permit the 
employee to discuss the medical 
questionnaire results with a PLHCP. 
Employees who are uncertain of the 
significance of the questions asked will 
thus be able to obtain clarification. One 
commenter. Dr. Ross H. Ronish, Site 
Medical Director for the Hanford 
Environmental Health Foundation (Ex. 
54-151), agreed that the opportunity for 
discussion between the PLHCP and the 
employee would improve the usefulness 
of the medical questionnaire. The 
standard does not require the employer 
to follow a specific procedure in 
providing employees with the 
opportunity to discuss the medical 
questionnaire with a PLHCP. Employers 
must, however, at least inform 
employees that a PLHCP is available to 
discuss the medical questionnaire with 
them and notify the employees how to 
contact the PLHCP. For example, the 
employer could post the PLHCP’s name 
and telephone number in a conspicuous 
location, or include this information on 
a separate sheet with the medical 
questionnaire. 

Paragraph (e)(5)—Supplemental 
Information for the PLHCP 

Paragraph (e)(5)(i). The first 
requirement in this paragraph requires 
employers to provide the PLHCP with 
specific information for use in making a 
recommendation regarding the 
employee’s ability to use a respirator. 
OSHA had proposed a similar 
requirement, stating that “(iln advance 
of the medical examination the 
employer shall provide the examining 
professional with [supplemental) 
information * * *” OSHA received four 
comments (Exs. 54-181, 54-234, 54- 
330, 54-445) on this proposed 
requirement. These commenters stated 
that only supplemental information 
requested by the PLHCP should be 
provided because PLHCPs can best 
determine what information they need 
to make medical-ability 
recommendations; additionally, limiting 
the requirement to information 
requested by the PLHCP would lower 
the associated paperwork burden. The 
Boeing Company (Ex. 54—445), for 

example, stated, “The employer should 
not be required to provide additional 
information unless requested to do so by 
the examining physician.” Another 
commenter (Ex. 54-434) stated that the 
proposed supplemental information 
might not be meaningful to every 
PLHCP. 

OSHA believes that the supplemental 
information specified is important to the 
PLHCP in making a recommendation 
regarding the employee’s medical ability 
to use the respirator. However, as 
indicated in paragraph (e)(5)(ii) of the 
final standard, this information need 
only be provided once to the PLHCP 
unless the information differs from what 
was provided to the PLHCP previously, 
or a new PLHCP is conducting the 
medical evaluation. 

With few exceptions, the 
supplemental information that must he 
provided by the employer to the PLHCP 
is the same information listed in the 
proposed regulatory language for 
alternative 3 (59 FR 58911, paragraphs 
(e)(vi) (A) to (G)), Three commenters 
(Exs. 54-160, 54-191, 54-287) endorsed 
the entire list of supplemental 
information items in the proposal. Most 
of the commenters who took exception 
to the proposed list disagreed with the 
item requiring that information be 
provided to the PLHCP on the 
substances to which the employee will 
be exposed (i.e., paragraph (e)(vi)(B) of 
proposed alternative 3); two 
commenters (Exs. 54-352, 54-453), 
however, believed it was important to 
specify these substances so that the 
PLHCP would be aware of the hazards 
in the workplace. One commenter (Ex. 
54-339) stated that information on 
substance exposure would be useful to 
the program administrator for fit testing, 
but was not needed by the PLHCP. 
Another commenter (Ex. 54-208) stated 
that information about these substances 
was unnecessary because OSHA 
intended to propose a separate rule for 
medical surveillance, and one 
commenter (Ex. 54-273) wanted this 
item to be deleted and replaced by an 
item informing the PLHCP about the 
employee’s use of impervious clothing 
because such clothing, if worn, may 
impose serious heat stress on the 
employee. 

The record also contains an article by 
Dr. William S. Beckett advising 
occupational health professionals on 
medical evaluations for respirator use 
(Ex. 164, Attachment D). The article 
addressed the need to provide these 
professionals with exposure 
information: "An employer’s inability to 
provide this basic information 
(regarding employee exposure levels] on 
which a respirator choice has been 
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made should throw the adequacy of the 
respiratory protection program into 
serious doubt.” Dr. Beckett explained 
that such information was necessary 
because preexisting lung impairments 
make some employees “more sensitive 
to the effects of some occupational 
agents and [these employees] may thus 
suffer further impairment at exposure 
concentrations that would not affect a 
normal worker.” In explaining these 
effects. Dr. Beckett stated that 
employees who have oecome 
“sensitized immunologically to a 
workplace substance may not be able to 
attain protection factors using usual 
respirator precautions even though the 
same respirator might be adequate for 
individuals not sensitized to the 
substance.” Dr. Beckett noted that “the 
worker sensitized to toluene di¬ 
isocyanate (TDI) * * * will experience 
alterations in pulmonary function at an 
air concentration of 0.001 ppm TDI 
while normal individuals will not 
experience symptoms at 20 times this 
concentration.” 

In response to these comments, OSHA 
has modified the proposed requirement 
specifically requiring employers to 
inform PLHCPs of the substances to 
which employees may be exposed. 
Under paragraph (e)(5)(iii) of the final 
rule, employers must provide the 
PLHCP with a copy of the written 
respiratory protection program. As 
required by paragraph (c)(l)(i) of the 
final rule, the written program must 
specify the procedures for selecting 
respirators for use in the workplace; 
accordingly, these procedures must 
describe the workplace exposure 
conditions that require respirator use. 
OSHA believes these descriptions will 
provide the necessary information, 
while imposing little additional burden 
on employers. 

These requirement are necessary, the 
Agency concludes, because employees 
can have medical conditions that 
predispose them to respond adversely to 
the workplace substances to which they 
are exposed, and the resulting effects 
can impair an employee’s ability to use 
some types of respirators. Consequently, 
providing PLHCPs with information 
about the workplace substances to 
which employees are exposed will assist 
the PLHCPs in determining if these 
substances may interact with 
preexisting medical conditions to 
impair an employee’s ability to use the 
respirator. In addition, the Agency 
believes that knowledge about the 
substances to which employees are 
exposed will provide an indirect means 
of determining the effectiveness of the 
overall respiratory protection program. 
If employees experience signs and 

symptoms typically associated with 
exposure to the workplace substances 
documented in the written respiratory 
protection program, the PLHCP can alert 
the employer to these effects, and 
corrective action can be taken. 

In response to the commenter who 
urged OSHA to include information on 
impervious clothing, OSHA notes that 
the final standard requires employers to 
provide information on other protective 
clothing and equipment to be worn by 
the employee. This item will provide 
information on impervious clothing, 
and, therefore, addresses the 
commenter’s concerns regarding the 
heat stress imposed on employees by 
such clothing. 

One commenter (Ex. 54-214) stated 
that descriptions of the type of work 
performed and physical work effort 
should be dropped from the list, while 
another commenter (Ex. 54-445) 
believed that information about the type 
of respirator would not be useful to the 
PLHCP. As noted in the discussion of 
final paragraph (e)(1) in this Summary 
and Explanation, cardiovascular and 
respiratory fitness are important 
variables in determining the ability of 
an employee to use a respirator. The 
physical work effort required by the 
employee’s job, in combination with the 
characteristics of the respirator (e.g., 
weight, breathing resistance, 
interference with range of motion), are 
variables that must be considered by a 
PLHCP in making a recommendation 
regarding the employee’s fitness to use 
the respirator. 

A study conducted by NIOSH (Ex. 64- 
469) found that tolerance to work 
'conditions, heart rate, and skin 
temperature were affected by three 
variables; the type of personal protective 
clothing worn, the weight of the 
respirator, and the level of physical 
work effort. In the NIOSH study, nine 
healthy young men who had prior 
experience with respirators and 
personal protective clothing (most of 
them were firefighters), exercised on a 
treadmill at low and high physical 
workloads under each of the following 
conditions: wearing light work clothing 
and using a low-resisteuice disposable 
half-mask respirator (LT condition); 
wearing light work clothing and using 
an SCBA (SCBA condition); wearing 
firefighter turnout gear and using an 
SCBA (FF condition); and wearing 
chemical protective clothing and using 
an SCBA (CBC condition). While 
exercising at low physical workloads 
under the LT, SCBA, FF, and CBC 
conditions, the study participants 
tolerated these work conditions for 167, 
130, 26, and 73 minutes, respectively; at 
high physical workloads, the four 

protective clothing conditions were 
tolerated for 91, 23, 4, and 13 minutes. 
Heart rates and skin temperatures rose 
as tolerance diminished. At the high 
workload level, testing under the SCBA, 
FF, and CBC conditions had to be 
terminated early because the heart rates 
of the study participants reached 
critically hi^ levels (i.e., 90% of the 
predicted maximal heart rate). At low 
physical workloads, heart rate rose 
progressively imder the SCBA 
conditions (about 15 beats per minute) 
compared to the LT condition, then 
remained steady. Under high physical 
workloads, heart rates rose sharply and 
never reached a steady level until after 
the testing was terminated. 

The autnors of the NIOSH study noted 
that the work tolerance, heart rate, and 
skin temperature effects found in the 
study would be more severe among 
individuals who were not as healthy or 
experienced as the study participants. 
They attributed these effects both to the 
weight of the respirator and to the poor 
evaporative cooling properties of the 
personal protective clothing (i.e., the 
capacity to remove body heat under the 
humid conditions generated inside the 
protective clothing as a result of 
physical work). Based on these findings, 
the authors concluded that “(the study 
pcurticipants] wearing protective 
clothing and respirators during exercise 
exhibited a significant degree of 
cardiorespiratory and thermoregulatory 
stress * * *" 

The conclusion reached by the NIOSH 
study is supported by other researchers 
who have tested the physiological 
effects of personal protective clothing 
combined with SCBA use among 
healthy men performing exercise or 
simulated work tasks under light to 
moderate levels of physical exertion. 
(See Ex. 164, Attachment D, Smolander 
et al. (1984), and Smolander et al. 
(1985).) These researchers found that 
personal protective clothing 
substantially increased oxygen 
consumption and carbon dioxide 
production, and recommended careful 
evaluation of the cardiovascular health 
and heat tolerance of workers who must 
wear personal protective clothing. 

In another study (Ex. 64—445), nealthy 
young men (average age: 29 years), older 
men (average age: 47 years), and women 
(average age: 29 years) used air- 
pvuifying respirators while performing 
the following simulated, low physical 
workload, mining task: lifting a shovel 
weighing 3.1 lbs. (6.8 kg.) from the floor 
to the top of a table (a distance of 3 feet 
(90 cm)), releasing the shovel’s grip, 
then lifting the shovel from the table 
back to the floor and releasing the grip 
again. The task was performed at a rate 
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of 10 cycles per minute for 20 minutes 
at temperatures of 73® F (23® C) and 104® 
F (40® C). The study participants wore 
appropriate mining clothing (i.e., pants, 
heavy shirt, gloves, leather apron, and 
safety helmet) while performing the 
task. The results showed that respirator 
use and heat combined to raise the heart 
rate substantially more than either 
variable alone, and that this effect was 
especially pronounced for the women. 

This study, and the NIOSH study 
described earlier, demonstrated that 
information regarding such 
physiological stressors as physical work 
effort, respirator type and weight, 
personal protective clothing, and 
temperature and hiimidity conditions 
must be provided to PLHCPs who are 
responsible for medically evaluating 
employees for respirator use. The 
studies found that these stressors, 
especially respirator weight, impose 
physiological burdens that result in 
substantial impairment to functional 
capacity, even among healthy respirator 
users. OSHA believes, therefore, that 
information on respirator type and 
weight, personal protective clothing, 
and temperature and humidity must be 
provided to, and be considered by, 
PLHCPs to ensure that only employees 
who can endure these stressors without 
adverse medical consequences are 
recommended for the respiratory 
protection program; consequently, these 
items were included in paragraph 
(e)(5)(i) of the final standard. 

The United Steelworkers (Tr. 1057) 
stated that “(PLHCPs should be] 
mandated to have knowledge of the 
workplace, and possibly to have visited 
it at some point in time.” OSHA agrees 
that familiarity with the workplace is 
important, and believes that many 
employers will make such visits a 
requirement. OSHA believes, however, 
that making such visits a requirement is 
unnecessary because the information 
required to be given to the PLHCP by 
the standard will be sufficient for the 
PLHCP to make a valid recommendation 
regarding the employee’s ability to use 
the respirator. 

Other revisions made to the proposed 
paragraph include a requirement that 
the weight of the respirator be provided 
to the PLHCP, principally to inform the 
PLHCP of the physical stress that a 
heavy respirator may impose on an 
employee’s cardiovascular and 
respiratory systems. This revision was 
made in response to the number of 
commenters (Exs. 54-153, 54—165, 54- 
218, 54-226, 54-227, 54-263, 54-264, 
54-294, 54-326, 54-327, 54-363,54- 
443) who recommended that employees 
using SCBAs and other heavy 
respirators be administered medical 

examinations, largely because of the 
additional workload associated with 
using these respirators. A physician (Tr. 
398) testified that SCBAs in particular 
increased an employee’s workload by 20 
percent. The studies just discussed also 
demonstrate that respirator weight plays 
a significant role in ^e increased . 
burden that a respirator places on the 
user. In addition, scientific evidence 
obtained by Louhevaara et al. (Ex. 164, 
Attachment D) demonstrates that use of 
SCBAs by experienced firefighters 
performing light to moderate exercise on 
a treadmill substantially reduces tidal 
volume and increases heart rate, oxygen 
consumption, and ventilation rate. 
These physiological effects led Kilbom 
(Ex. 164, Attachment D) to recommend 
that no firefighter over the age of 50 be 
assigned tasks that require SCBA use. 

In the NPRM, OSHA asked whether 
information on the duration and 
frequency of respirator use should be 
provided to the PLHCP. No comments 
were received on this subject. The 
research studies described earlier in this 
Summary and Explanation show that 
duration and firequency of respirator use 
interact with other respirator use 
conditions (e.g., respirator weight, 
protective clothing, temperature and 
humidity) in imposing pulmonary and 
cardiovascular stress on respirator users. 
OSHA believes that information about 
the duration and fi^uency of respirator 
use will be important to PLHCPs in 
making medical ability 
recommendations, and concludes that 
this information must be included in the 
information required to be provided to 
the PLHCP. 

Paragraph (e)(5)(ii). As noted above, 
OSHA received recommendations from 
several commenters (Exs. 54-181, 54- 
234, 54-330, 54—445) to reduce the 
amount of information required to be 
submitted to the PLHCP, hi responding 
to this recommendation, OSHA first 
reduced the number of items required. 
Second, OSHA revised the requirement 
so that employers only need to provide 
the supplemental information once to 
the PLHCP, unless the information 
differs from the information provided to 
the PLHCP previously or a new PLHCP 
is conducting the medical evaluations. 
Under the revised provision, therefore, 
the employer must ensure that: the 
PLHCP retains the supplemental 
information that is provided by the 
employer; the supplemental information 
is updated appropriately and in a timely 
fashion; and a new PLHCP is provided 
with the required supplemental 
information. The requirement to provide 
the new PLHCP with the appropriate 
information does not mean that the new 
PLHCP must medically reevaluate 

employees, only that the new PLHCP 
obtains the information required under 
this paragraph. The employer can meet 
this requirement by either providing the 
relevant documents to the new PLHCP 
or ensuring that the documents are 
transferred from the former PLHCP to 
the new PLHCP, 

Paragraph (e)(5)(iii). OSHA believes 
that the requirement for employers to 
provide a copy of the final standard and 
a copy of the written respiratory 
program to the PLHCP, although not 
included in the proposed standard, is 
needed to assure that PLHCPs have a 
thorough understanding of their duties 
and responsibilities in die medical 
evaluation process, thereby enhancing 
their ability to make a sound medical 
recommendation on an employee’s 
ability to use the respirator. The written 
program is site-specific, and will inform 
the PLHCP of the working conditions 
the employee will encounter during 
respirator use. This information is 
critical if the PLHCP is to make a 
thorough and accurate evaluation of the 
employee’s ability to use the assigned 
respirator. The PLHCP’s ability to 
conduct appropriate medical evaluation 
will also be aided by knowledge of the 
standard, which sets forth the 
requirements of the medical evaluation 
program, as well as other requirements 
that affect the employee’s respirator use. 
Consequently, this requirement will 
help ensure that medical evaluations 
conducted by PLHCPs are thorough and 
accurate; recommendations regarding an 
employee’s medical ability to use the 
respirator are valid; employees are 
informed of these recommendations; 
and the privacy and confidentiality of 
employees are maintained. OSHA 
believes that this requirement is 
necessary to ensvure that the objectives 
and other requirements of final 
paragraph (e) are fulfilled. 

As noted in the previous discussion of 
paragraph (e)(5)(ii), this information 
must be provided to the PLHCP only 
once for all employees who are involved 
in the employer’s respiratory protection 
program. This information does not 
have to be provided again to the same 
PLHCP unless the standard or the 
employer’s respiratory protection 
program is substantially revised. For 
example, the information does not have 
to be provided again when only minor 
revisions have been made to either the 
standard or the respiratory protection 
program. When the employer hires a 
different PLHCP to conduct medical 
evaluations, the employer must ensure 
that the new PLHCP has this 
information, by either providing the 
new PLHCP with the appropriate 
documents or ensuring that the 
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documents are transferred from the 
former PLHCJ* to the new PLHCP. 

Paragraph (e)(6)—Medical 
Determination 

Paragraph (e)(1) of the NPRM 
proposed that the employer be 
responsible for making the final 
determination regarding the employee’s 
ability to use the respirator. The 
proposed regulatory language required 
the physician (now a PLHCP) to deliver 
a medical opinion regarding the 
employee’s medical ability to use the 
respirator, including any recommended 
limitations on this use, to the employer. 
OSHA proposed, consistent with its 
substance-specific standards, to make 
the employer responsible for the final 
determination regarding an employee’s 
ability to use the respirator. This 
determination was to be based on all of 
the information available to the 
employer, including the physician’s 
opinion and recommendations. The 
final standard follows this approach, 
although the final rule’s requirements 
have been revised to reflect the record. 

Paragraph (e)(6)(i). This provision 
states that the “employer shall obtain a 
written recommendation regarding the 
employee’s ability to use the respirator 
firom the PLHCP * • * " Because the 
PLHCP’s recommendation is an 
important element in the employer’s 
determination as to whether it is 
hazardous for an employee to use a 
respirator, the recommendation needs to 
be clear and in writing. 

Final paragraph (e)(6)(i) requires that 
the PLHCP’s recommendation be 
restricted to the three elements listed in 
paragraphs (e)(6)(i)(A) through (C) (i.e., 
“(tlhe recommendation shall provide 
onfy the following information”) 
[emphasis added). This requirement is 
similar to the proposed regulatory 
language for paragraph (e)(1) and 
paragraph (e)(l)(v) of proposed 
alternative 3. The purpose of this 
limitation is to protect employee 
privacy with regard to medical 
conditions not relevant to respirator use. 

Several commenters (Exs. 54-92, 54- 
455) supported the need for privacy but 
recommended further that the basis of 
the PLHCP’s medical recommendation 
not be disclosed to employers because 
such information could be used by an 
employer to remove an employee from 
the workforce. The AFL-CIO (Ex. 54- 
428) stated that “[medical] reports to 
employers should contain only a 
statement of approval or disapproval for 
employees who are tested.” The 
Brotherhood of Maintenance of Way 
Employees (BMWE) (Ex. 122) supported 
limiting the medical information 
provided to the employer to whether or 

not the employee can perform the 
required work while using the 
respirator, and whether or not 
restrictions need to be applied to the 
employee’s respirator use. The BMWE 
stated further that no information 
should be provided on the specific 
medical conditions detected during the 
medical evaluation. 

OSHA believes that protection of 
employee privacy and confidentiality is 
important to obtain accurate and candid 
responses from employees about their 
medical conditions. OSHA has retained 
this requirement in the final standard 
and believes that, as worded, it strikes 
the proper balance between the need to 
provide sufficient information to the 
employer to make a decision on 
respirator use and the need to protect 
employee privacy. 

Paragraph (e)(6)(i)(A) in the final 
standard also specifies the information 
the PLHCP is to include in the 
recommendation to the employer: “Any 
limitations on respirator use related to 
the medical condition of the employee, 
or relating to the workplace conditions 
in whidi the respirator will be used, 
including whether or not the employee 
is medically eligible to use the 
respirator.” OSHA’s experience in 
enforcing standards with similarly 
worded provisions indicates that this 
language is appropriate; also, OSHA 
believes a statement regarding the 
employee’s medical ability to use the 
respirator will assist both the employer 
cmd employee in determining the final 
medical disposition of the emp^loyee. 

Paragraph (e)(6)(i)(B) of the final 
standard specifies that the PLHCP must 
state whether there is a need for follow¬ 
up medical evaluations. This provision 
was added to the final standard for 
several reasons. First, the initial medical 
evaluation may indicate that there is a 
possibility that the employee’s health 
may change in a way which would 
reduce the employee’s ability to use a 
respirator. In these circumstances, the 
PLHCP is required to specify 
appropriate follow-up medical 
evaluations. Second, the final standard 
does not provide for periodic (such as 
annual) evaluations, as most other 
OSHA health standards do. It is 

•therefore important that the PLHCP 
specify whether an employee requires 
follow-up medical evaluation so that the 
employee’s ability to use a respirator 
can be carefully monitored by the 
PLHCP. This requirement will ensure 
that employees are using respirators that 
will not adversely affect their health. 

Paragraph (e)(6)(i)(C) requires that the 
employee be provided with a copy of 
the PLHCP’s written recommendation. 
No comments were received by the 

Agency on this proposed requirement. 
OSHA believes that a copy of the 
PLHCP’s written recommendation will 
provide employees with information 
necessary to ensure that they are using 
respirators that will not adversely affect 
their health. 

The employer may either transmit the 
PLHCP’s written recommendation to the 
employee or arrange for the PLHCP to 
do so. The employer shall allow the 
employee, consistent with paragraph 
(e)(4)(ii) of the final standard, to discuss 
the recommendation with the PLHCP. 
During the discussion, the PLHCP may 
inform the employee of the basis of the 
recommendation, as well as other 
medical conditions that are indicated by 
the results of the medical evaluation but 
that are not directly related to the 
employee’s medical ability to use the 
respirator. OSHA believes that the 
additional information provided to the 
employee by the PLHCP should be 
determined by the legal, professional, 
and ethical standards that govern the 
PLHCP’s practice and, therefore, should 
not be regulated by the final standard. 

Paragraph (e)(6)(ii). If the PLHCP’s 
medical evaluation finds that use of a 
negative pressure respirator would place 
the employee at increased risk of 
adverse health effects, but that the 
employee is able to use a powered air- 
purifying respirator (PAPR), this 
paragraph requires employers to provide 
the employee with a PAPR. The 
rationale for this provision was 
discussed in the proposal (59 FR 58906). 
Negative pressure respirators can result 
in sufficient cardiovascular and 
respiratory stress to make employees 
medically unable to use this class of 
respirators. The use of PAPRs involves 
lower cardiovascular and respiratory 
stress, and PAPRs can often be tolerated 
by employees when negative pressure 
respirators cannot. Consequently, OSHA 
believes that this requirement is 
consistent with the requirements of 
paragraph (a)(2) of the final standard, 
which states that “employers [must] 
provide the respirators which are 
applicable and suitable for the purpose 
intended.” 

Several commenters endorsed this 
provision (Exs. 54-101, 54-363, 54- 
455). ISEA (Ex. 54-363) recommended 
that “employers ensure that all 
alternative types [of respirators] be 
considered and made available” to 
employees found to be medically unable 
to use the respirator selected initially by 
the employer. The proposal was 
consistent with this recommendation in 
requiring that alternative respirators be 
selected from among existing positive 
pressure respirators, including 
supplied-air respirators. OSHA has 
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determined, however, that supplied-air 
respirators should not be listed as 
alternative respirators in the final 
standard because, as noted earlier in 
this Summary and Explanation, these 
respirators impose many of the same 
pulmonary and cardiovascular burdens 
on employees as negative pressure 
respirators. The Brotherhood of 
Maintenance and Way Employees 
(BMWE) (Ex. 126) found that PAPRs 
would be an effective substitute for 
negative pressure respirators, and 
endorsed issuing PAPRs to employees 
who were found to be medically unable 
to use negative pressure respirators. In 
making this endorsement, the BMWE 
estimated that less than 1 percent of its 
membership would require such an 
upgrade. Consequently, OSHA removed 
the requirement for supplied-air 
respirators from the final standard, and 
now requires only that employers 
provide PAPRs to employees who are 
medically unable to use negative 
pressure respirators but who are able to 
use PAPRs. In addition, paragraph 
(e)(6)(ii) of the final standard specifies 
that if a subsequent medical evaluation 
finds that the employee is able to use a 
negative pressure respirator, then the 
employer is no longer required to 
provide that employee with a PAPR. 

Paragraph (e)(7)—Additional Medical 
Evaluations 

Paragraph (e)(7) of the standard 
requires the employer to provide 
additional medical evaluations 
whenever there is any indication that a 
reevaluation is appropriate. At a 
minimum, this would occur: if the 
employee reports any signs or 
symptoms that are related to the ability 
to use a respirator: if the PLHCP, 
program administrator or supervisor 
determines that a reevaluation is 
necessary; if information from the 
respiratory protection program indicates 
a need for reevaluation; or if a change 
in workplace conditions could affect the 
physiological burden placed on the 
employee. This is a significant change 
from the proposal, which in alternatives 
2 and 3 would have required 
reevaluation on an annual basis of 
employees subject to medical 
evaluation. Although this would not 
necessarily have required a medical 
examination, proposed paragraph (e)(3) 
and alternative 3 would have required a 
written medical opinion. The provision 
in the final standard is similar to the 
requirement in several of OSHA’s 
substance-specific standards that 
employees be medically reevaluated if 
they experience breathing difficulties 
during fit testing or under other 
respirator use conditions (see, e.g., the 

Cadmium standard at 29 CFR 
1910.1027(l)(6)(iii)). 

OSHA also made a specific request for 
comments on the appropriateness of 
requiring medical evaluations at the age- 
related intervals used by ANSI or 
NIOSH. ANSI and NIOSH recommend 
that older employees should be 
screened more frequently than younger 
employees because of the heightened 
risk of cardiovascular and respiratory 
disease associated with age. The ANSI 
Z88.6-1984 consensus standard 
recommends medical evaluations at the 
following age intervals: every five years 
below age 35, every two years for 
employees aged 35 to 45, and annually 
thereafter. NIOSH’s Respirator Decision 
Logic (Ex. 9) calls for medical 
evaluations at similar intervals, except 
that employees over 45 years old should 
be evaluated every one to two years. 
One commenter (Ex. 54-394) stated that 
age-based medical evaluations are 
important because the American 
workforce is aging. 

The proposed requirement that 
medical reevaluation be conducted 
annually resulted in numerous 
comments, most of which recommended 
that the requirement be revised. Eight 
commenters (Exs. 54-219, 54-224, 54- 
253, 54-264,54-348,54-421,54-441, 
54-455) endorsed the proposed 
requirement without revision. Three 
commenters (Exs. 54-70, 54-326, 54- 
357) stated that cost concerns and the 
administrative burden should limit 
annual medical evaluations to 
employees who use SCBAs. Other 
commenters (Exs. 54-70, 54-185, 54- 
206, 54-326, 54-357, 54-429) 
recommended that annual medical 
evaluations be administered to 
employees who use non-SCBA 
respirators only if such use is on a daily 
basis, for more than 50 per cent of the 
work week, or at least five hours per 
work week. A few commenters (Exs. 54- 
220,54-244, 54-327, 54-424, 54-429) 
recommended annual medical 
evaluations if the evaluations consisted 
entirely of a medical questionnaire. 

The Boeing Company (Ex. 54—445) 
was one of the commenters 
recommending that OSHA reconsider 
the requirement for annual medical 
examinations. Boeing stated: 

(Our) experience with annual review has 
been that approximately 1-2% of (our) 
employees reviewed per year are restricted 
from respirator use. Very rarely to never are 
these restrictions due to a medical condition 
that would make respirator use dangerous for 
an employee. Rather, the restrictions are 
related to other aspects of an employee’s job 
or to administrative reasons, such as failure 
to undergo the review or employee 
preference. 

The American Iron and Steel Institute 
(AISI) (Ex. 175) also provided limited 
evidence that regular (e.g., annual) 
medical examinations are ineffective. 
AISI cited an industry study in which 
2,195 medical examinations were 
administered to 1,816 employees 
subsequent to their initial medical 
examination; the elapsed interval, 
however, was unspecified. The medical 
reevaluations found only two employees 
who had unknown (to the employees) 
medical conditions; one of the 
employees had claustrophobia, and the 
other employee had reduced pulmonary 
function and an abnormal chest x-ray. 
AISI recommended that the frequency of 
medical reevaluation be “determined by 
a licensed medical provider or to verify 
a suspected functional disability that 
might affect the ability to wear a 
respirator.” 

The statements and recommendations 
made by commenters who believed that 
the requirement should be revised or 
eliminated are summarized as follows: 

(1) An annual interval is arbitrary or 
unnecessary (Exs. 54-234, 54-263, 54- 
267): 

(2) A biannual interval should be used 
(Exs. 54-191, 54-278, 54-326); 

(3) The intervals should be age-based, 
using either the ANSI or NIOSH age 
intervals (Exs. 54-66, 54-172, 54-215, 
54-245, 54-250, 54-273, 54-318, 54- 
374, 54-381, 54-388, 54-426, 54-441, 
54-450, 54-451, 54-452, 54-453), the 
age intervals recommended by the 
National Fire Protection Association 
(NFPA) under NFPA standard 1582 (Ex. 
54-155), or unspecified age intervals 
(Exs. 54-67, 54-218, 54-240, 54-271, 
54-326, 54-327,54-342, 54-346, 54- 
361, 54-363, 54-429, 54-445, 54-454); 

(4) Medical reevaluation should be 
conducted only at the request of the 
PLHCP (Exs. 54-70, 54-150, 54-180, 
54-217, 54-224, 54-313, 54-348, 54- 
350, 54-361, 54-432, 54-448, 54-449, 
54-450, 54-451, 54—452), employers 
(Ex. 54-251), employees (Ex. 54-157), or 
employees trained to recognize 
respirator-induced medical effects (Exs. 
54-181, 54-219, 54-242); 

(5) Medical reevaluation should be 
event-driven, with the events specified 
as a combination of age, physical 
condition or medical symptoms 
(including breathing difficulty), job 
conditions, respirator type, frequency of 
respirator use, medical history, or type 
of exposure (Exs. 54-79, 54-187, 54- 
189, 54-217, 54-218, 54-219, 54-220, 
54-242, 54-253, 54-265, 54-275, 54- 
278, 54-318,54-319,54-342, 54-357, 
54—381, 54—395, 54—439), or when job 
conditions or the type of respirator used 
by the employee increase the risk of 
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adverse effects on the employee’s health 
(Exs. 54-151, 54-153). 

Several commenters (Exs. 54-38, 54— 
191, 54-388) stated that medical 
reevaluation should not be conducted 
when employees experience breathing 
difficulties dining respirator use 
because these effects usually occur as a 
result of canister or filter overloading 
rather than an employee’s medical 
condition. 

The commenters who endorsed the 
proposed requirement for an annual 
medical evaluation stated that annual 
medical evaluations would identify or 
prevent medical problems that may 
arise as a result of less frequent or event- 
driven medical evaluations. After 
carefully reviewing the entire record, 
OSHA decided to revise the proposed 
requirement and to make medical 
reevaluation contingent on specific 
events that may occur during respirator 
use, regardless of the duration of 
respirator use. OSHA also has 
determined that a rigid approach to 
medical reevaluation based on age may 
ignore serious medical conditions 
among younger employees that could be 
aggravated by continued respirator use. 
As noted by Dr. Ross H. Ronish, Site 
Medical Director for the Hanford 
Environmental Health Foundation (Ex. 
54-151), “(mjedical conditions which 
can affect the ability of an individual to 
use various types of respirator occur 
even in young people.” 

This approach is appropriate because 
medical problems requiring evaluation 
by a PLHCP can occur after any period 
of respirator use and in workers of any 
age, and the requirement for medical 
reevaluation must be sufficiently 
flexible to accommodate this variability. 
In addition, the employee, supervisor, 
and program administrator are in a 
position to note conditions, such as 
breathing difficulty, which would 
trigger the need for a medical 
reevaluation. 

The events described in paragraph 
(e)(7) of the final standard include 
significant medical, occupational, and 
respirator use conditions that warrant 
medical reevaluation because these 
conditions are known to impose 
additional physiological stress on 
employees, or are recognized indicators 
of medical problems associated with 
respirator use. This paragraph, 
therefore, will provide for flexible and 
prompt detection of medical problems 
among employees who use respirators. 

The specific events OSHA has listed 
in paragraphs (e)(7)(i), (ii), (iii) and (iv) 
that trigger medical reevaluation are 
based on OSHA’s experience with 
substance-specific standards and the 
record of this rulemaking. OSHA 

believes that these events cover most 
situations in which employees are at 
risk of experiencing adverse health 
effects because of respirator use and in 
which the employee’s underlying 
medical conditions or workplace 
conditions have changed sufficiently to 
make the initial medical evaluation 
obsolete. As noted earlier in the 
discussion of this paragraph, these 
variables were considered by many 
commenters to be important in 
determining the frequency with which 
employees should be medically 
reevaluated. 

Medical Removal Protection 

The proposed rule did not include a 
provision for medical removal 
protection (MRP). Such a provision 
requires employers to provide 
employees who are unable to use 
respirators with alternative jobs at no 
loss of pay and other benefits. In the 
notice of proposed rulemaking (59 FR 
58912), the Agency noted that MRP 
provisions had been included in some 
earlier substance-specific standards, but 
stated that insufficient information had 
been provided in response to the ANPR 
to include in the proposed rule an MRP 
provision that would be applicable to all 
workplaces in which respirators are 
used. To enable it to evaluate whether 
an MRP provision might be appropriate 
for this generic respirator standard, 
OSHA asked for comments and 
information about cases in which 
employees were found to be unable to 
use respirators in their jobs. The Agency 
specifically requested information about 
the frequency of cases in which 
employees were found to be unable to 
use respirators and the details of such 
cases, including how the determination 
of an employee’s inability to use a 
respirator affected the worker’s job 
responsibilities. 

Numerous comments were received 
on this issue. Most of the commenters 
who addressed the issue (Exs. 54—92, 
54-206, 54-220, 54-240, 54-250, 54- 
267,54-273, 54-286, 54-295, 54-342, 
54-381, 54-435, 54-443) suggested that 
a provision requiring employers to 
provide alternative jobs as a 
consequence of medical removal be 
excluded from the final standard, 
although some (Exs. 54-213, 54-387, 
54—427, 54-428, 54—455) endorsed such 
a provision. The commenters who 
opposed the provision argued that: 
employees already receive adequate 
protection against medically related job 
displacement and imemployment 
through existing federal, state, and local 
law (e.g., the Americans with 
Disabilities Act and the Rehabilitation 
Act of 1973); the requirement exceeded 

OSHA’s statutory authority; and OSHA 
failed to justify the provision adequately 
in the proposal. Commenters who 
favored MRP believed that such a 
provision was needed for medical 
evaluation to be effective. They stated 
that employees will refuse necessary 
medical evaluation if they believe their 
jobs might be placed in jeopardy. The 
Brotherhood of Maintenance of Way 
Employees (BMWE) (Ex. 126) endorsed 
MRP, claiming that in most cases such 
protection is feasible on both a 
temporary and permanent basis for the 
railroad industfy; infeasible or 
inconvenient cases could be resolved, 
according to this commenter, under 
their collective bargaining agreement. 
The BMWE also recommended that 
employees who have been determined 
by employers to be unable to use 
respirators be allowed to seek a second 
medical opinion (i.e., to have multiple 
physician review) “unencumbered by 
ulterior motives on the part of the 
employer.” 

As noted above, OSHA has included 
MRP in some of its existing substance- 
specific standards for employees who 
are unable to use respirators. In the 
Cotton Ehist standard, for example, 
OSHA provided that if a physician 
determines that an employee is unable 
to use any type of respirator, the 
employee must be given the opportunity 
to transfer to an available position in 
which respirator use is not required, 
with no loss of wages or benefits (50 FR 
51154-56). OSHA specifically found, 
based on the evidence in the Cotton 
Dust rulemaking record, that some 
employees would be reluctant to reveal 
information necessary for proper health 
care if the employee feared that the 
information might result in transfer to 
lower paying jobs. Similar MRP 
provisions for employees unable to use 
respirators have been included in 
OSHA’s Asbestos and Cadmium 
standards. However, MRP provisions for 
workers unable to use respirators have 
not been included in most of OSHA’s 
substance-specific standards, even 
though all such standards require that 
employees who use respirators undergo 
medical evaluation to determine their 
ability to do so (e.g., the 1,3-Butadiene, 
Formaldehyde, Ethylene Oxide, 
Acrylonitrile, Benzene, and Lead 
standards). 

OSHA believes that a number of 
provisions of the final standard will 
effectively avoid any disincentive on the 
part of employees to cooperate with 
medical evaluation. Paragraph (e)(1) 
requires the employer to provide 
medical evaluation to an employee 
before the employee uses a respirator in 
the workplace. Therefore, employees 
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cannot refuse to undergo medical 
evaluation and continue in a job that 
requires respirator use. All employees 
who use SCBAs, the type of respirator 
that imposes the greatest physiological 
burden on the user, must receive 
medical examinations, and the PLHCP 
who conducts the examination has 
discretion to determine the tests, 
consultations, and diagnostic 
procedures to be included in the 
examination. Given this discretion on 
the part of the PLHCP, and the PLHCP’s 
awareness of the considerable 
physiological burden that SCBA use 
places on the user, OSHA believes that 
the PLHCP will be able to evaluate the 
employee’s ability to use an SCBA even 
if the employee is reluctant to cooperate 
fully with the examination. 

Moreover, paragraph (eK7) requires 
the employer to medically reevaluate an 
employee when a PLHCP, supervisor, or 
program administrator observes that the 
employee is having a medical problem 
during respirator use and they inform 
the employer of their observation. Many 
of the jobs in which SCBA use is 
required are strenuous, and any undue 
physiological burden the respirator 
places on an employee will often be 
readily observable by the employer, 
PLHCP, supervisors, or program 
administrator. Paragraph {e)(7), 
therefore, will help ensure that an 
employee who is medically unable to 
use a respirator, whether a SCBA or 
another type of respirator, cannot avoid 
medical evaluation by refusing to 
cooperate. 

Tne final standard also encourages 
cooperation in medical evaluation by 
employees who are assigned to use 
negative pressure respirators. Some 
employees will be unable to use 
negative pressure respirators because of 
breathing resistance caused by medical 
conditions such as asthma and 
bronchitis. The final standard provides 
these employees with a strong incentive 
to cooperate with medical evaluation by 
requiring the employer to provide them 
with a powered air-purifying respirator 
(PAPR) when the PLHCP who conducts 
the evaluation determines that the 
employees cannot use a negative 
pressure respirator but can use a PAPR. 
OSHA believes that many workers who 
are medically unable to use a negative 
pressure respirator will be able to use a 
PAPR, which offers considerably less 
breathing resistance than a negative 
pressure respirator. Therefore, those 
employees who are concerned about 
their medical ability to use a respirator 
will have a strong incentive to cooperate 
fully with the medical evaluation 
because they are likely to be provided 
with a less physiologically burdensome 

respirator that will enable them to 
continue in their jobs. 

Paragraph (f)—Fit Testing 

Introduction 

The final rule requires that, before an 
employee is required to use any 
respirator with a negative or positive 
pressure tight-fitting facepiece, the 
employee must be fit tested with the 
same make, model, style and size of 
respirator that will be used. The ANSI 
Z88.2-1992 respiratory protection 
standard also recommends such testing 
before respirator use. Employers who 
allow employees to voluntarily use 
respirators need not provide fit testing 
for those employees, although OSHA 
encourages them to do so. 

It is axiomatic that respirators must fit 
properly to provide protection. If a tight 
seal is not maintained between the 
facepiece and the employee’s face, 
contaminated air will be drawn into the 
facepiece and be breathed by the 
employee. The fit testing requirement of 
paragraph (f) seeks to protect the 
employee against breathing 
contaminated ambient air and is one of 
the core provisions of the respirator 
program required by this standard. 

In the years since OSHA adopted the 
previous respirator standard, a number 
of new fit testing protocols have been 
developed and tested (Exs. 2, 8, 24-2, 
24-12, 24-20, 46, 49). During the same 
period manufacturers have developed 
multiple sizes and models of respirator 
facepieces in order to provide better fits 
for the variety of facial sizes and shapes 
found among respirator users. 
Incorporation of these advances into the 
standard is particularly important 
because facepiece leakage is a major 
source of in-mask contamination. 

Studies show that lack of fit testing 
results in reduced protection. In a 
health hazard evaluation (HHE) 
conducted by NIOSH at a medical 
center (Ex. 64-56), NIOSH found that 
workers using disposable respirators 
were not getting adequate protection 
because the respirators had not been fit 
tested. Other HHEs conducted by 
NIOSH show that workers who used 
respirators where there was no fit 
testing suffered adverse health effects 
resulting from overexposure to airborne 
contaminants (See HETAs 81-283-1224 
and 83-075-1559). 

Based on the record evidence, OSHA 
concludes that poorly fitting facepieces 
expose workers to contaminants and 
that the use of an effective fit testing 
protocol is the best way of determining 
which respirator facepiece is most 
appropriate for each employee. Indeed, 
the need to include fit testing 

requirements in the standard, and to 
specify the proper method of 
accomplishing such testing, were among 
the major reasons OSHA proposed to 
revise the existing respirator standard. 

Fit testing may be either qualitative or 
quantitative. Qualitative fit testing 
(QLFT) involves the introduction of a 
gas, vapor, or aerosol test agent into an 
area around the head of the respirator 
user. If the respirator user can detect the 
presence of the test agent through 
subjective means, such as odor, taste, or 
irritation, the respirator fit is 
inadequate. In a quantitative respirator 
fit test (QNFT), the adequacy of 
respirator fit is assessed by measuring 
the amount of leakage into the 
respirator, either by generating a test 
aerosol as a test atmosphere, using 
ambient aerosol as the test agent, or 
using controlled negative pressure to 
measure the volumetric leak rate. 
Appropriate instrumentation is required 
to quantify respirator fit in QNFT. 

OSHA’s prior respirator standard 
required training that provided 
opportunities for each user to have the 
respirator “fitted properly’’ and to wear 
it in a test atmosphere. However, it did 
not specify the test protocols to be used. 
The previous standard also required that 
employees be trained to check the fit 
each time the respirator is put on, 
although without specifying how the fit 
check was to be performed or the types 
of fit checks that were acceptable. 
OSHA’s own compliance experience, 
and the experience gained from 
respirator research over the past 25 
years, demonstrates that the existing 
standard’s limited fit testing 
requirements do not provide employers 
with adequate guidance to perform 
appropriate fit testing. 

The substance-specific standards that 
have been issued over the past 20 years 
show the evolution of OSHA’s 
recognition of the need for fit testing 
guidance. The early standards, such as 
the 1978 Acrylonitrile standard (29 CFR 
1910.1045) and the 1978 Lead standard 
(29 CFR 1910.1025), required 
quantitative fit tests but did not provide 
specific protocols. Subsequently, in 
1982, the lead standard was amended to 
allow qualitative fit testing for half mask 
negative pressure respirators, provided 
that one of three specified protocols was 
followed (47 FR 51110). These specified 
qualitative fit testing (QLFT) protocols 
use isoamyl acetate, irritant smoke, or 
saccharin as the test agents. They have 
been used in all subsequent standards 
(e.g.. Cadmium, § 1910.1027; 1-3 
Butadiene, § 1910.1051; Methylene 
Chloride, § 1910.1052) with fit testing 
requirements. 
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One of the major changes from 
requirements in the previous standard 
made by this final standard is its 
requirement that frt testing be 
conducted according to specifrc 
protocols and at specific intervals or on 
the occurrence of defined triggering 
events. Paragraphs {f)(l) and (f)(2) of the 
standard require employers to ensure 
that each employee using a tight-fitting 
facepiece respirator passes an 
appropriate fit test before using such a 
respirator for the first time and 
whenever a different respirator 
facepiece is used, as well as at least 
annually thereafter. Paragraph (f)(3) 
requires the employer to provide an 
additional fit test whenever the 
employee reports, or the employer, 
PLHCP, supervisor, or program 
administrator observes, changes in the 
employee’s physical condition that 
could affect respirator fit. Examples of 
conditions causing such changes could 
be the wearing of new dentures, 
cosmetic surgery, or major weight loss 
or gain. Paragraph (f)(4) specifies that if 
an employee who has passed a fit test 
subsequently notifies the employer, 
program administrator, sup)ervisor, or 
PLHCP that the fit of the respirator is 
unacceptable, the employee must be 
given a reasonable opportunity to select 
a different respirator facepiece and to be 
retested. Paragraph (f)(5) requires that 
the fit test be administered according to 
one of the protocols included in 
mandatory Appendix A. 

Paragraph (f)(6) limits qualitative fit 
testing to situations where the user of a 
negative pressure air-purifying 
respirator must achieve a minimum fit 
factor of 100 or less. Paragraph (f)(7) 
explains that a quantitative fit test has 
been passed when the fit factor, as 
determined through an OSHA accepted 
protocol, is at least 100 for tight-fitting 
half masks or 500 for tight-fitting full 
facepiece respirators. 

Paragraph (f)(8) requires that all QLFT 
or QNFT fit testing of tight-fitting 
atmosphere-suppl)nng respirators and 
tight-fitting pmwered air-purifying 
respirators be performed with 
respirators in the negative pressure 
mode, even if they are to be used in 
positive pressure mode in the 
workplace, and contains additional 
requirements for measuring fit testing 
results. It also requires that all 
facepieces modified to perform a fit test 
be restored to their NIOSH-approved 
configuration before being used in the 
workplace. 

Detailed discussions of each of the 
paragraphs related to fit testing follow. 

Fit Testing—^Paragraph (f)(1) 

Paragraph (f)(1) of the final standard 
requires that all tight-fitting respirators 
be fit tested in accordance with the 
requirements of the final standard. The 
ANSI Z88.2-1992 standard has a similar 
fit testing requirement, as did proposed 
paragraph (f)(3). The need to fit test 
“negative pressure” respirators was 
widely supported (Exs. 54-5, 54-38, 54- 
67, 54-153, 54-158, 54-167, 54-172, 
54-173,54-185,54-208, 54-219, 54- 
263, 54-273, 54-278, 54-313, 54-330, 
54—424). No comments opposing this 
requirement were received. 

However, the record contains 
comments both supporting and 
opposing the need to require the Scune 
type and frequency of fit testing for 
“positive pressure” respirators, which 
are defined in the final standard as 
respirators “in which the pressure 
inside the respiratory inlet covering 
exceeds the ambient air pressure outside 
the respirator.” A number of 
commenters stated that positive 
pressure atmosphere-supplying 
respirator users should not be required 
to pass a fit test (Exs. 54-271, 54-280, 
54-290, 54-297, 54-314, 54-324, 54- 
330, 54-339, 54-346, .54-350, 54-352, 
54-361, 54—424). Tnese commenters 
believed that fit testing of such 
respirators was not needed because the 
positive pressure inside the facepiece 
would prevent contaminated ambient 
air from leaking from the outside 
atmosphere to the area inside the 
facepiece. 

For example, the Southern California 
Edison Company (Ex. 54-316) stated 
that there was no need to fit test tight- 
fitting positive pressure respirators 
because “(tjhe chances of these type of 
respirators becoming negative pressure 
under normal use conditions are very 
slim and generally occur only when 
there has been a restriction or failure of 
the air supply system.” The Alabama 
Power Company (Ex. 54-217) similarly 
stated that there was no need to fit test 
tight-fitting supplied air respirators 
(SARs) or powered air-purifying 
respirators (PAPRs) because the chance 
was slight that a negative pressure 
condition would occur during normal 
use. The Reynolds Metals Company (Ex. 
54-222) stated that, with positive 
pressure respirators, gross leaks were 
unlikely to occur if the user was trained. 
Beaumont & Associates (Ex. 54-246) 
stated that a well trained user of 
pressure demand or continuous flow 
respirators would quickly be aware of 
any gross leakage. Eric Jaycock, CIH, 
(Ex. 54—419) questioned whether 
requiring the fit testing of positive 
pressure respirators would cause 

employers to choose other, less 
protective, respirators. The County of 
Rockland Fire Training Center (Ex. 54- 
155) stated that positive pressure SCBAs 
may, theoretically, leak around the seal, 
but that, in its experience, this was 
unlikely to happen in normal working 
situations. It recommended that positive 
pressure SCBAs be exempted from the 
fit test requirement if the user passes a 
negative pressure fit check upon 
donning to ensure an effective seal. 

Other evidence in the record, 
however, demonstrates that, even with 
positive pressure respirators, facepiece 
leakage can occur when the high 
inhalation rates associated with 
increased workloads cause the facepiece 
pressure to become negative in relation 
to the outside atmosphere. An 
evaluation of the performance of 
powered air-purifying respirators 
equipped with tight-fitting half masks 
by the Lawrence Livermore National 
Laboratory (Ex. 64-94) demonstrated 
what its authors called the “Myth of 
Positive Pressure.” The study found 
that, at the NIOSH-required flow rate of 
4 cubic feet/minute (cfm), a half mask 
PAPR tested at an 80% work rate had a 
negative facepiece pressure during 
inhalation for all subjects. The au&ors 
concluded that the respirator protection 
that the device can provide is 
dependent in large part on the tightness 
of the seal to the face of the wearer. 

Dahlback and Novak (Ex. 24-22) also 
found negative pressure inside the 
facepieces of pressure-demand 
respirators when workers engaged in 
heavy work and had inhalation peak 
flow rates of 300 liters a minute. 
Workers in this study who had not been 
fit tested developed negative pressure 
inside their masks much more 
frequently than those who had been fit 
tested. 

Some commenters (Exs. 54-214, 54- 
217, 54-222,54-232, 54-234, 54-245, 
54-251, 54-278, 54-330, 54-424) stated 
that any negative pressure due to leaks 
on inhalation can be countered by the 
increased air flow of a positive pressure 
respirator. While increased air flow can 
reduce the number of negative pressure 
episodes (Ex. 64-94), OSHA does not 
believe that the realities of respirator 
usage allow exclusive reliance on this 
mechanism to substitute for fit testing. 
Moreover, the air pressure that positive 
pressure respirators provide inside the 
facepiece is intended to overcome the 
momentary leakage that may occur even 
with a properly fitting facepiece. This 
positive airflow alone is not an adequate 
substitute for a properly fitting 
facepiece, and cannot be relied upon to 
overcome the leakage that can occur 
into poorly fitting facepieces. 
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Requiring fit tests for positive 
pressure respirators is also necessary 
because the consequences of facepiece 
leakage into positive pressure 
respirators can be extremely serious. 
Positive pressure respirators are usually 
worn in more hazardous situations than 
those in which negative pressure 
respirators are worn. For example, only 
positive pressure respirators can be 
worn in IDLH atmospheres. By 
definition, there is little tolerance for 
facepiece leakage in such atmospheres. 
Positive pressure respirators also are 
used when the concentration of the 
toxic substance is many times greater 
than the permissible exposure limit. 
Even where positive pressure respirators 
are worn in lower risk situations, they 
are often selected because the hazardous 
gas or vapor in the atmosphere lacks 
adequate sensory warning properties, 
clearly a factor calling for the minimum 
amount of facepiece leakage. Employees 
also may believe that they can afford to 
use less care in using a respirator that 
appears to be highly protective: they 
may ignore seal checks and strap 
tensioning because they are relying on 
air flow to overcome any leaks. Fit 
testing demonstrates to employees that 
positive pressure respirators can leak, 
and offers an opportunity for the 
employee to see, via quantification, 
what actions (e.g., bending at the waist, 
jerking the head, talking) relating to fit 
will decrease protection. 

Similarly, although a negative or 
positive pressure user seal check is 
important to ensure proper donning and 
adjustment of the respirator each time it 
is put on, it is not a substitute for the 
selection of an adequately fitting 
respirator through fit testing. Most 
respirator fit testing is preceded by a 
user seal check, but experience with 
respirator fit testing has shown that 
some individuals who pass this user 

; seal check with what they think is an 
1 adequately fitting facepiece 

subsequently fail their fit test due to 
poor respirator fit. As John Hale of 
Respirator Support Services (Ex. 54-5) 

I stated, “Yes, there is some information 
to be obtained about gross facepiece-to- 
face Leakage by performing these checks. 

I But, there are no performance criteria, 
there is no known correlation between 
the result of this check and respirator fit 
or performance * * * 

A number of experts and consensus 
organizations supported the proposal’s 

j requirement for fit testing of all tight- 
fitting respirators. The Washington State 

I Department of Labor and Industries (Ex. 
L 54-173), the Aluminum Company of 
f America (Ex. 54—317) and the United 
L Auto Workers (Ex. 54-387) endorsed fit 
[ testing for positive pressure respirators 

because these respirators do not always 
maintain positive pressure due to 
overbreathing or physical exertion. The 
Industrial Safety Equipment Association 
(ISEA)(Ex. 54-363) supported OSHA’s 
proposal for fit testing of all tight-fitting 
respirators, stating that it was consistent 
with the ANSI Z88.2-1992 standard’s 
requirements. Fit testing for all tight- 
fitting respirators is found in clause 
9.1.2 of the ANSI Z88.2-1992 respirator 
standard (Ex. 81), which requires that 
positive pressure respirators with tight- 
fitting facepieces be qualitatively or 
quantitatively fit tested in the negative 
pressure mode. The National Fire 
Protection Association (NFPA) 
standards 1500 and 1404 also require 
that firefighters using SCBAs pass a fit 
test (Tr. 479). The American Industrial 
Hygiene Association (Ex. 54-208) also 
supported the fit testing of all tight- 
fitting respirators. Moreover, workplace 
protection factor studies conducted by 
respirator manufactmers, NIOSH, 
national laboratories and others always 
fit test subjects to reduce the effect of 
facepiece leakage that is unrelated to 
design and construction (See, e.g., Exs. 
64-14, 64-36, 64-94). 

This record has convinced OSHA that 
it is necessary to require the fit testing 
of both positive and negative pressure 
tight-fitting respirators. Even positive 
pressure respirators do not always 
maintain positive pressure inside the 
facepiece, particularly when facepiece 
fit is poor, strenuous work is being 
performed, and overbreathing of the 
respirator occurs (Exs. 64-94, 64-101). 
Leakage must be minimized so that 
users consistently achieve the high 
levels of protection they need. Most 
workplace use of positive pressure 
atmosphere-supplying respirators 
occurs in high hazard atmospheres (e.g., 
emergencies, spills, IDLH conditions, 
very high exposures, abrasive blasting), 
where a high degree of certainty is 
required that the respirator is maximally 
effective. Positive pressure respirators, 
like negative pressure respirators, come 
in a variety of sizes and models, each 
with its own unique fit characteristics. 
The only reliable way to choose an 
adequately fitting facepiece for an 
individual user from among the 
different sizes available is by fit testing. 
The problem of leakage due to poor 
facepiece fit can be minimized by 
choosing good fitting facepieces through 
fit testing for positive pressure 
respirator users. OSHA concludes that 
the requirement to fit test tight-fitting 
positive pressure respirators is 
appropriate to reduce leakage into 
facepieces, and to improve the 

protection that all kinds of tight-fitting 
respirators provide in the workplace. 

Frequency of Fit Testing—Paragraph 
{f)(2) 

Final paragraph (f)(2), like the 
proposal, requires that fit testing be 
performed prior to an employee’s initial 
use of a respirator in the workplace; 
whenever a different model, size, make, 
or style of respirator facepiece is used; 
cmd at least annually thereafter. Only 
the requirement to conduct fit testing 
annually was disputed in the 
nilemaldng. Commenters generally 
agreed that some additional fit testing 
beyond an initial test was necessary, but 
opinions varied widely on the 
appropriate intervals at which such tests 
should be performed. A few 
participants, including the UAW (Ex. 
54-387), urged that fit testing be 
required every six months, since 
changes in weight, facial hair and 
scarring, dental work, and cosmetic 
surgery may alter respirator fit. The 
UAW also stated that visual observation 
was not a reliable way to identify the 
presence of these changes. 

A number of commenters suggested 
that longer intervals, generally two to 
three years, would be appropriate. For 
example. Allied Signal (Ex. 54-175) 
recommended “periodic” or “every two- 
years” as the fit testing interval. Public 
Service Electric and Gas Co. (Ex. 54- 
196) stated that a “two year time frame 
strikes a good balance l^tween safety 
concerns and practicality.” The Texas 
Chemical Council (Ex. 54-232) stated 
that, in its members’experience, “* * * 
virtually no individuals fail fit tests a 
year after initial testing for a given 
chemical exposure using the same 
manufacturer’s respirator.” The Exxon 
Company (Ex. 183), in response to 
questions asked at the June hearings, 
reported that of the 230 employees at 
their Baton Rouge refinery given an 
annual QNFT in 1995, a year after their 
initial respirator selection in 1994, less 
than one percent (two employees) 
changed their respirator size because of 
failing the annual QNFT. Exxon stated 
that few employees change the size of 
their respirator fi’om year to year, and 
that “the data suggest that annual 
quantitative fit-testing should not be 
necessary and such testing may be done 
on a less frequent basis than once per 
year.” The Peco Energy Company (Ex. 
54-292) stated that its experience 
showed that a three year interval is 
sufficient to ensure a proper fit, 
provided that mandatory refitting is 
conducted if there are changes in the 
respirator user’s physical condition. The 
Eastman Chemical Co. (Ex. 54-245) 
recommended that the time limit be not 
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less than two years. The International 
Paper Co. (Ex. 54-290) stated that “bi¬ 
annual (sic) [every two years] fit-testing 
with proper training should be 
adequate” and that proper training 
would require that employees report to 
the employer facial feature changes that 
have occurred or failure to get an 
adequate seal difring the positive/ 
negative pressure seal check. 

Other participants believed that fit 
testing beyond initial fit testing should 
be required only when an employee 
switches to a different respirator, or 
when a significant change occurs in an 
employee’s physical condition that may 
interfere with obtaining an adequate 
facepiece seal (Exs. 54-177, 54-187, 54- 
190, 54-193, 54-197, 54-214, 54-286, 
54-297, 54-396,54-397,54-435,54- 
323, 54—422, Ex. 123). The American 
Iron and Steel Institute (Ex. 54-307, Ex. 
175) stated that annual fit testing was 
unnecessary, and that the steel industry 
experience shows that once a wearer has 
been fit tested and has an acceptable fit, 
subsequent fit test- demonstrate 
consistent fit factors. Mallinckrodt 
Chemical (Ex. 54-289) questioned the 
need for annual fit testing for those 
employees who may use a respirator 
infrequently, such as once or twice a 
year. 

However, a large number of 
rulemaking participants supported 
OSHA’s proposal to require the testing 
of respirator fit on an annual basis (Exs. 
54-5, 54-6, 54-20, 54-153, 54-167, 54- 
172, 54-179, 54-219, 54-273, 54-289, 
54-293, 54-309, 54-348, 54-363, 54- 
410, 54-428, 54-455, Ex. 177; Tr. 1573, 
1610,1653,1674). The comments of 
these participants and other evidence in 
the rulemaking record convince OSHA 
that the annual testing requirement is 
appropriate to protect employee health. 

Annual retesting of respirator fit 
detects those respirator users whose 
respirators no longer fit them properly. 
The Lord Corporation, which already 
performs annual fit tests, reported that 
of its 154 employees who wear 
respirators, one to three (2 percent or 
less) are identified each year as needing 
changes in model or size of mask (Ex. 
54-156). Hofftnan-LaRoche only 
performs fit tests at two-year intervals^ 
and it reported a much higher incidence 
of fit test failures. Sixteen of the 233 
people tested in a recent two year cycle 
of fit testing (6.86%) needed a change in 
their assigned respirators (Ex. 54-106). 

The Lord experience (Ex. 54-156) 
indicates that annual retesting of 
facepiece fit detects poorly fitting 
facepieces, while the Hoffman-LaRoche 
evidence demonstrates that waiting two 
years for retesting can result in the 
discovery that quite a high percentage of 

workers have been relying on poorly 
fitting respirators. Extending the retest 
interval to more than one year would 
allow those individuals with poor fits 
that could have been detected by annual 
fit testing to wear their respirator for a 
second year before the poor fit is 
detected. 

This evidence also supports OSHA’s 
view that triggering the requirement to 
retest only by certain events, such as a 
change in the worker’s condition, and 
not including a required retest interval, 
would allow poor fits to continue. 
Changes in a worker’s physical 
condition, such as significant weight 
gain or loss, new dentures or other 
conditions, can cause alterations in 
facial structure and thus respirator fit. 
Physiological changes that affect 
facepiece fit can occur gradually over 
time and are easily overlooked by 
observers, and by the users themselves. 
Individuals with poorly fitting 
respirators were often detected only 
through fit testing, and not by other 
methods such as observation of changes 
in facepiece fit, failure to pass a user 
seal check, or an employee reporting 
problems with the fit of the respirator. 
Retesting facepiece fit solely on the 
basis of physical changes in individual 
respirator users would not be a reliable 
substitute for fit testing on an annual 
basis. These changes in an individual’s 
physical condition do, however, 
indicate the need for retesting that 
individual’s facepiece, and paragraph 
(f)(3) requires additional fit testing 
whenever any of these changes is 
detected. 

Moreover, fit testing not only 
determines whether a facepiece seal is 
adequate; it also provides an 
opportunity to check that fit is 
acceptable, permits the employee to 
reduce unnecessary discomfort and 
irritation by selecting a more 
comfortable respirator, and reinforces 
respirator training by providing users 
with a hands-on review of the proper 
methods of donning and wearing the 
respirator. Therefore, as well as 
providing the opportunity to detect 
poorly fitting respirator facepieces, the 
annual fit testing requirement 
complements OSHA’s requirement for, 
and may partially fulfill, annual training 
under final peiragraphs (k)(l), (k)(3) and 
(k)(5). For the reasons presented above, 
and based on a thorough review of the 
record, OSHA has included an annual 
fit test requirement in the final rule. 

Refitting Due to Facial Changes— 
Paragraph (f)(3) 

Paragraph (f)(7) in the proposal 
addressed the need to refit respirators 
when changes in the employee’s 

physical condition occur. The proposal 
identified facial scarring, cosmetic 
surgery, or an obvious change in body 
weight as conditions requiring refitting. 
Some commenters (Exs. 54-280, 54- 
428, 54-455) suggested that dental work 
affecting facial shape should also trigger 
refitting. The International Chemical 
Workers Union (ICWU) suggested that a 
change of five percent in body weight or 
twenty pounds should be regarded as an 
obvious change in body weight that 
requires refitting (Ex. 54—427). One 
commenter opposed requiring the 
employer to determine whether an 
employee’s physical change should 
trigger refitting, stating that the 
responsibility for reporting physical 
changes should rest with the employee 
(Ex. 54-357). 

The language of the proposed 
paragraph has been revised in the final 
rule to provide greater clarity and to 
account for these comments. Because 
weight loss or gain affects the facial 
configuration of different individuals 
differently, OSHA does not believe it 
possible to stipulate a given weight 
change “trigger” for requiring a new fit 
test. The final standard thus retains the 
proposed language regarding an obvious 
change in body weight. In response to 
the comments that dental work can 
affect facial shape and respirator fit, the 
language in final paragraph (f)(3) has 
been revised to add dental changes as 
another item that can trigger a new fit 
test requirement. The provision has 
been modified to trigger retests based on 
employee reports of facial changes, in 
addition to changes observed by the 
employer, supervisor, program 
administrator, or PLHCP that may affect 
facepiece fit. Employer observations of 
potenti^ problems with fit, along with 
self-reported problems with facepiece fit 
or changes in facial configuration, 
would trigger a respirator fit retest 
under final paragraph (f)(3). 

Paragraph (f)(3) requires employers to 
conduct an additional fit test whenever 
an employee reports changes, or there 
are observations of changes, in the 
employee’s physical condition that 
could affect respirator fit. This provision 
addresses the rare situation in which an 
employee’s facial features change to the 
extent that a respirator that once fit 
properly may no longer fit. The 
conditions listed in ^e standard that 
may cause such changes in facial 
features—facial scarring, dental 
changes, cosmetic surgery, or an 
obvious change in body weight—will 
generally be observable by the 
employer. If the employee reports facial 
changes that are not readily observable, 
the employer may require verification of 
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the changes before offering an 
additional fit test. 

Retesting for Unacceptability— 
Paragraph (f)(4) 

Paragraph (f)(4) of the final standard 
requires retesting whenever the 
respirator becomes “unacceptable” to 
the employee. An employee who 
notifies the employer, the program 
administrator, supervisor, or the PLHCP 
that the fit of the respirator is 
unacceptable must be given a reasonable 
opportunity to be retested and to select 
a different respirator facepiece. This 
requirement was derived from 
paragraph (f)(8) in the proposal, which 
required refitting within the first two 
^eeks of respirator use for masks that 
become “unacceptably uncomfortable.” 

Although some commenters wanted 
to delete this provision on the grounds 
that a properly fitted and trained worker 
should have no reason to exchange the 
respirator (Exs. 54-6, 54-20, 54-156, 
54-209, 54-215), others urged that the 
employee be allowed to request a refit 
at any time a respirator becomes 
unacceptable. These commenters saw 
no reason to limit this period to two 
weeks (Exs. 54-154, 54-165). The utility 
of the two week period was specifically 
questioned for situations where 
respirators are not routinely used for 
long periods of time (Ex. 54-66), or are 
used only occasionally (Ex. 54-220). 
Exxon (Ex. 54-266) stated that the two 
week provision was too restrictive, and 
that employees should be allowed to 
select another respirator or facepiece as 
necessary .'Dow (Ex. 54-278) also 
suggested dropping the two week 
limitation. The American Petroleum 
Institute (Ex. 54-330) recommended 
revised performance language for this 
provision. The Occidental Chemical 
Company (Ex. 54-346) saw no reason to 
specify a two week period, and stated 
that employees should be permitted to 
select a new respirator facepiece at any 
time because of unacceptable 
discomfort. 

In the final rule, OSHA has deleted 
the two week limitation on the time in 
which an employee may have a 
respirator retested. In addition, the term 
“unacceptable” has been substituted for 
the term “uncomfortable,” which was 
used in the proposal and was objected 
to by several commenters (Exs. 54-154, 
54-266, 54-278, 54-330). A respirator 
may be unacceptable if it causes 
irritation or pain to an employee or if, 
because of discomfort, the employee is 
unable to wear the respirator for die 
time required. 

Fit Testing Protocols—Paragraph (f)(5) 

Paragraph (f)(5) in the final standard, 
which is substantively the same as 
proposed paragraph (f)(3), requires that 
the employer use an OSHA-accepted 
QLFT or QNFT protocol for fit testing. 
These protocols are described in 
mandatory Appendix A. Appendix A 
also describes the methods OSHA will 
use to determine whether to approve 
additional fit test methods. The 
provisions in proposed paragraphs 
(f)(3), (f)(4), and (f)(5) that referenced 
alternative fit test procedures therefore 
have been removed fi-om the final rule. 

For qualitative fit testing (QLFT), Part 
I of Appendix A contains the OSHA- 
accepted qualitative fit testing protocols 
for the isoamyl acetate QLFT protocol; 
the saccharin QLFT protocol; and the 
irritant smoke QLFT protocol, which 
were first adopted in the Lead standard 
(29 CFR 1910.1025). In addition. 
Appendix A contains an OSHA- 
accepted protocol for the Bitrex^T^ 
(Denatonium benzoate) QLFT method, 
which was submitted to the rulemaking 
record and commented on during this 
rulemaking. 

Appendix A also lists three protocols 
for the QNFT methods that are OSHA- 
accepted. The first is the traditional 
generated aerosol QNFT method in 
which a test atmosphere (com oil, 
DEHS, or salt) is generated inside a test 
enclosure and the concentration inside 
and outside the mask is measured. The 
second method is the ambient aerosol 
QNFT method, commonly called the 
Portacount™ method, which uses a 
condensation nuclei counter to measure 
the ambient aerosol concentrations 
inside and outside the mask. The third 
method that has been added is the 
controlled negative pressure (CNP) 
QNFT method (Dynatech Nevada 
FitTester 3000™), which was the 
subject of comments during this 
rulemaking. These OSHA-accepted 
QLFT and QNFT methods are described 
further in the discussion of Appendix A 
that follows. 

The only fit test method that 
generated any controversy diuring the 
rulemaking proceeding was the irritant 
smoke QLFT protocol. OSHA is 
continuing to accept the irritant smoke 
QLFT protocol for use under this 
standard because the method is valuable 
when used properly and is often used 
by small employers because it is 
relatively inexpensive. Moreover, it is 
also the only QLFT method where 
facepiece leakage elicits an involuntary 
response, which can eliminate the 
possibility that a wearer could pretend 
to pass the fit test in order to be eligible 
for a job requiring respirator use. 

Nevertheless, OSHA is aware that 
high levels of irritant smoke can be 
produced during a fit test and that these 
concentrations can be dangerous. 
Employees exposed to excessive 
concentrations of irritant smoke have 
suffered severe reactions (Ex. 54-437; 
Tr. 390). For this reason, it is 
particularly important that employers 
using the irritant smoke protocol ensure 
that test operators are well trained in 
this method and comply with all the 
steps in the OSHA protocol. To ensure 
that any leakage will be as minimal as 
possible, the test must not be performed 
until the employee has passed a user 
seal check. In performing the sensitivity 
check necessary to determine that the 
particular user is sensitive to irritant 
smoke, it is extremely important to 
assure that the employee is exposed to 
the least amount of irritant smoke 
necessary to trigger a response. 
Appendix A is a mandatory appendix, 
and failure to comply completely with 
its protocols will constitute a violation 
of this standard. 

QLFT Limits—Paragraph (f)(6) 

Paragraph (f)(6) of the final standard 
limits qualitative fit testing to situations 
where the user of a negative pressime 
air-purifying respirators must achieve a 
minimum fit factor of 100 or less. A 
similar limitation was contained in the 
proposal (paragraph (f)(6)(i)(A)). This 
limitation is based on the fact that the 
existing evidence only validates the use 
of qualitative fit testing to identify users 
who pass the QLFT with a respirator 
that achieves a minimum fit factor of 
100. Dividing the fit factor of 100 by a 
standard safety factor of 10 means that 
a negative pressure air-purifying 
respirator fit tested by QLFT cannot be 
relied upon to reduce exposures by 
more than a protection factor of 10. The 
safety factor of 10 is used because 
protection factors in the workplace tend 
to be much lower than the fit factors 
achieved during fit testing; the use of a 
safety factor is a standard practice 
supported by most experts to offset this 
limitation. For example, the ANSI 
Z88.2-1992 standard states, in clause 
9.1.1, “If a quantitative fit test is used, 
a fit factor that is at least 10 times 
greater than the assigned protection 
factor (table 1) of a negative-pressure 
respirator shall be obtained before that 
respirator is assigned to an individual. 
If a qualitative test is used, only 
validated protocols are acceptable. The 
test shall be designed to assess fit factors 
10 times greater than the assigned 
protection factor.” 

The only objection to this limitation 
was expressed by a few commenters 
(Exs. 54-153, 54-178) who noted that in 
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the future, new QLFT protocols may be 
developed allowing the measurement of 
higher fit factors. If new methods are 
developed that permit QLFT use for 
higher fit factors, OSHA will, as part of 
the acceptance process for these new 
methods, adjust this requirement 
appropriately. 

QNFT Minimum Fit Factors—^Paragraph 
(f)(7) 

Paragraph (f)(7) of the final standard 
lists the minimum fit factors required to 
be achieved during quantitative fit 
testing. These minimum fit factors were 
listed in paragraphs (f)(6)(i)(B) and 
(f)(6)(ii)(B) of the proposal. Half masks 
are required to achieve a minimum fit 
factor of 100 dvuing QNFT, and full 
facepiece respirators must achieve a 
minimum fit factor of 500. Paragraph 
(f)(7) in the final standard consolidates 
the minimum QNFT fit factors for half 
mask and full facepiece respirators into 
one provision. The safety factor of ten 
used for full facepiece respirators is the 
same as that for half masks. 

The minimum fit factors in the final 
standard for QNFT are the same as those 
that were proposed, and are identical to 
the minimum fit factors required in 
OSHA substance-specific standards that 
require QNFT (See e.g.. Asbestos, 29 
CFR 1910.1001; Cadmium, 29 CFR 
1910.1027; Benzene, 29 CFR 1910.1028; 
Formaldehyde, 29 CFR 1910.1048; 1,3- 
Butadiene, 29 CFR 1910.1051). 

Most participants who commented on 
the issue agreed with these minimum fit 
factors. A few participants argued for 
higher minimum fit factors (Exs. 67, 54— 
405). For example, Robert da Roza, 
citing his study on the reproducibility of 
QNFT (Ex. 24-9), stated in his 
testimony at the OSHA hearings on 
minimum fit factors that “What I feel 
confident in is that you do need 
something higher than a ten. It may be 
as high as 800. I’m suggesting that some 
statistician look at this a little more 
rigorously and come up with some 
better number.” (Tr. 102) 

TSI, Inc. (Ex. 54-405), in discussing 
the pass/fail levels for QNFT, 
recommended the following: 

The proposed requirement that a 
successful QNFT achieve a fit fector of at 
least 100 for a half mask and 500 for a full- 
face mask should be raised. The proposed 
values allow employers to accept what in 
reality is a very poor fit compared to what 
can be achieved with proper employee 
training * • • We feel that a fit factor of at 
least 1000 for half masks and at least 2000 
for full face respirators is justifiable and 
readily achievable with minimal extra effort 
by the employer. 

However, empirical data or statistical 
analyses that supported the need to 

increase the minimum fit factors 
proposed were not presented. Although 
fit factors substantially higher than the 
minimum values are frequently 
achieved, OSHA’s experience enforcing 
the substance-specific standards that 
have similar requirements to the 
minimum fit factors contained in the 
final respiratory protection standard 
shows that these factors are adequate to 
distinguish well fitting respirators from 
those that fit poorly, which is the 
purpose of fit testing. Accordingly, 
OSHA is retaining the proposed fit 
factors in the final standard. 

Testing Positive Pressure Respirators— 
Paragraph (f)(8) 

Paragraph (f)(6)(iii)(B) in the proposal 
required that fit testing of positive 
pressure respirators be conducted 
without any of the air-supplying 
equipment or attachments that produce 
a positive pressure inside the facepiece 
during respirator use. Thus, the 
proposal required positive pressure 
respirators to be tested under negative 
pressure. Final paragraph (f)(8) similarly 
requires that positive pressure tight- 
fitting respirators be fit tested in the 
negative pressure mode. Fit testing 
seeks to measure the tightness of the 
facepiece seal. If the air pressure inside 
the facepiece is higher than that outside, 
the pressure differential reduces the 
amount of ambient air leaking into the 
facepiece, and the measurements 
obtained during the fit test do not 
represent the tightness of the seal 
between the face and the facepiece. 
Many tight-fitting respirator facepieces 
are available in both air-purifying 
models and atmosphere-supplying 
imits. For these, fit testing can be 
performed using em identical negative 
pressure air-purifying respirator 
facepiece, with the same sealing 
surfaces, as a surrogate for the 
atmosphere-supplying facepiece the 
employee will actually be using. Where 
an identical negative pressure fecepiece 
is imavailable, the employer may 
convert the facepiece of the employee’s 
unit to allow for qualitative or 
quantitative fit testing. Many SCBA 
manufacturers (e.g., MSA, Interspiro 
and Survivair) sell fit testing adaptors 
for this purpose that allow for fit testing 
of their SCBA facepieces. 

Final paragraphs (f)(8)(i) and (f)(8)(ii) 
describe the specific ways in which 
these alternatives apply for performing 
QLFT and QNFT measurements, 
respectively. If the respirator facepiece 
has been modified for fit testing, final 
paragraph (f)(8)(iii) requires that the 
modifications must be completely 
removed and the respirator restored to 
its NIOSH-apprcved configuration 

before it is used in the workplace. These 
requirements replace the similar 
provisions in proposed paragraph (f)(6), 
and ^ould clearly inform employers of 
the requirements for fit testing ti^t- 
fitting atmosphere-supplying or 
powered air-purifying respirators. These 
provisions are designed so that the 
testing reflects the conditions of 
respirator use as accurately as possible. 
There were no significant objections to 
this provision in the record. 

Proposed Paragraph (f)(9)—Interim Use 
of QLFT 

The final standard deletes proposed 
paragraph (f)(9), which would have 
allowed an employer initially to 
perform a qualitative fit test to fit the 
respirator user where an assigned « 
protection factor greater than 10 is 
required if the employer had an outside 
party conduct quantitative fit testing 
within 30 days. OSHA proposed this 
provision to address those few instances 
when contractors were not available to 
test employees who had been hired after 
the annual fit testing for a given 
establishment had been conducted. 
'There was considerable opposition to 
this provision. John Hale of Respirator 
Support Services (Ex. 54-5) 
recommended that this provision be 
eliminated because the provision could 
be abused. The Exxon Company (Ex. 
54-266) also recommended that the 
provision be deleted, suggesting that full 
facepiece respirators fit tested using a 
QLFT be limited to use in atmospheres 
containing 10 times the exposure limit 
of a hazardous substance until an 
adequate QNFT is performed. Other 
commenters stated that retaining the 
provision could result in overexposure 
of the employee to workplace 
contaminants (Exs. 54-280, 54-303, 54- 
408). The Los Alamos National 
Laboratory (Ex. 54—420) criticized the 
provision on the basis that it is the 
employer’s responsibility to provide 
appropriate fit testing prior to assigning 
employees to work where respirators are 
required. The U.S. Army (Ex. 54-443D) 
stated that if employers have a 
functioning respirator program and 
know of the requirement for annual 
testing, then they should be able to 
schedule fit testing appropriately, with 
no need for an extra 30 days. 

Some participants who supported the 
proposed requirement stated Aat QNFT 
has not been shown to be a better 
predictor of workplace protection than 
QLFT, and recommended that QNFT be 
an optional, rather than a required 
method, when fit factors greater than 10 
are needed. Moldex Metric Inc. (Ex. 54- 
153) recommended that the provision be 
broadened to allow the employer some 
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latitude in selecting which fit testing 
methods must be used. Bayer 
Corporation (Ex. 54-210) recommended 
the period be extended to 90 days, and 
that the provision be broadened to 
include repair and/or calibration of fit 
testing instruments; other participants 
also recommended a 60 or 90 day period 
(Exs. 54-222, 54-278, 54-330, 54-361, 
54-424, Ex. 54-430). 

OSHA has concluded that the 
rulemaking record demonstrates that 
proposed paragraph (f)(9) is 
unnecessary. Contractors who perform 
QNFT services are located throughout 
the country, and an employer can 
arrange a schedule to ensure that fit 
testing will be available when required. 
QNFT instruments are also available for 
rent and can be used by employers 
themselves after appropriate training if 
no contractor is available. Several 
different types of reasonably priced 
QNFT instruments are manufactured, 
and OSHA believes many employers 
can readily purchase one to perform 
their own QNFT. The instruments are 
highly portable and can be readily 
shipped to where they are needed. As 
the Army points out (Ex. 54—433D), an 
employer with a respirator program that 
requires annual fit testing can readily 
schedule fit testing appropriately. 

In addition, the comments OSHA 
received urging that the provision be 
expanded increase OSHA’s concern that 
leaving the option in the standard could 
expose employees unnecessarily to 
excessive concentrations of hazardous 
substances. The QNFT exemption as 
proposed was intended to be narrow in 
scope and to apply only when 
contractors were not readily available to 
test new employees who were hired 
after the annual fit testing session. The 
reasons advanced for extending this 
QNFT exemption were not convincing. 
OSHA believes that there are other ways 
to address the concerns raised by 
commenters in support of this QNFT 
exemption. For example, employers can 
schedule QNFT instrument calibration 
during times when fit testing is not 
scheduled and can obtain a substitute 
QNFT instrument when their own unit 
needs repair. OSHA concludes that this 
provision is not appropriately included 
in the final standard. 

Appendix A—Mandatory Fit Test 
Protocols 

Appendix A contains the fit test 
protocols that employers must follow in 
performing qualitative and quantitative 
fit testing for tight-fitting respirators. 
The Appendix also contains procedures 
OSHA will use to evaluate “new” fit 
testing methods. Proposed Appendix A 
addressed the same subjects. Employers 

who have in the past performed fit tests 
pursuant to a substance-specific 
standard must now follow the protocols 
for OSHA-accepted fit tests that are set 
out in Appendix A. OSFIA has removed 
the fit testing protocols in the substance- 
specific standards to eliminate 
duplication and consolidate all fit 
testing protocols in Appendix A. 

Appendix A has been reorganized 
from its proposed format to improve 
clarity and usefulness. The provisions 
dealing with administering OSHA- 
accepted fit testing protocols have been 
moved to part I. 

Section A of part I contains general 
provisions and test exercises that apply 
to both QLFT and QNFT. 

Section B contains the OSHA- 
accepted QLFT protocols for isoamyl 
acetate, saccharin, Bitrex, and irritant 
smoke fit tests. 

Section C contains the OSHA- 
accepted QNFT prptocols for generated 
aerosol, ambient aerosol (CNC), and 
controlled negative pressure (CNP) fit 
tests. 

Part II addresses the methodology 
OSHA will use to evaluate new fit test 
methods and technology. 

Appendix A provides general 
instructions for performing fit testing 
which have been simplified and 
clarified by combining the common 
elements for both QLFT and QNFT and 
presenting them in Section A of Part I. 
This includes directions for such 
procedures as selecting a respirator for 
fit testing and performing the required 
test exercises. By combining common 
elements and eliminating the 
duplication of fit test protocols in the 
substance-specific standards, OSHA has 
reduced the number of pages in its 
regulations dedicated to fit testing. The 
purpose of the OSFIA fit testing 
protocols is to tell fit test operators how 
to perform fit testing to ensure that an 
adequately fitting facepiece is selected. 
The protocols reflect the fit test 
elements (i.e., equipment and basic 
procedures) that were performed during 
the validation testing that initially led to 
their acceptance by OSHA. The 
protocols do not contain specific 
instructions on operating any particular 
fit test instrument because each 
instrument has specific manufacturer’s 
operating instructions that must be 
followed to obtain valid results. 

The fit testing procedures and specific 
requirements in the QLFT and QNFT 
protocols in Sections B and C of part I 
reflect both the experience that has been 
gained in performing fit testing and the 
validation testing that was done initially 
in order for each method to be accepted 
by OSHA. The OSHA-accepted methods 
were evaluated by comparing their 

performance with that of another 
accepted fit test to demonstrate that 
each new method would reliably 
identify adequately fitting facepieces. 
The OSHA-accepted protocols reflect 
the specific procedures and equipment 
that were used in validation testing, and 
they must be followed to ensure 
minimum reproducibility. These 
elements in the OSHA protocols are not 
written in performance-oriented 
language, since any significant veiriation 
from the required protocols would 
invalidate the reliability testing that was 
performed initially to gain OSHA 
acceptance and would add uncertainty 
to the validity of fit test results. 

Fit Testing Procedures—General 
Requirements 

The general requirements for fit 
testing contained in Appendix A, part 
I. A apply to all OSHA-accepted fit test 
methods, both QLFT and QNFT. These 
provisions contain general requirements 
and instructions for both the person 
being fit tested, and the person 
conducting the fit testing. The 
provisions have been modified slightly 
from the proposal. 

Provision A.l requires that the test 
subject be afforded a selection of 
respirators of various sizes and models 
from which to pick the most acceptable. 
The revised language of this provision 
reflects the substitution of the term 
“acceptable” for “comfortable” in 
paragraph (d)(l)(iv). Provision A.2 is 
identical to that proposed. The test 
operator shows the person being fit 
tested how to don the respirator 
properly. This instruction may 
complement the training required by 
paragraph (k) of this standard. 
Provisions A. 3 to A. 7 contain 
instructions for selecting the most 
acceptable respirator for fit testing. 

Provision A.8 requires the subject to 
perform a “user seal check” before the 
fit test is performed. The language in 
this provision has been modified to 
reflect the use of the new definition for 
“user seal check.” Provision A.9 restates 
that fit testing shall not be conducted if 
there is any hair growth between the 
skin and sealing surface of the 
respirator. If the test subject exhibits 
breathing difficulty during fit testing, 
provision A.IO requires that he or she be 
referred to a PLHCP. Minor revisions to 
this provision reflect changes made to 
paragraph (e) of the standard on medical 
evaluation. Provision A. 11 requires 
retesting whenever the employee finds 
the fit unacceptable. Provision A. 12 of 
Appendix A, Part II of the proposal 
regarding fit testing records has been 
moved to paragraph (m) of the final 
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standard to consolidate all 
recordkeeping provisions. 

Provisions A. 12 through A. 14 of this 
final standard describe the specific 
exercises to be performed under all 
qualitative and quantitative fit tests 
protocols. The exercises are mostly the 
same; however, the grimace exercise is 
not performed for QLFT protocols. In 
addition, a separate test regimen is 
prescribed in Section C for the CNP 
quantitative fit test. Except for minor 
modifications, the exercises are 
identical to those in the proposal and to 
those in OSHA’s substance-specific 
health standards. Peulicipant comments 
focussed on a few issues: the number 
and duration of fit test exercises (Exs. 
54-158,54-187, 54-206, 54-218, 54- 
219,54-261, 54-271, 54-273, 54-350, 
54-325,155), and the need for the 
grimace, bending over/jogging-in-place, 
and talking exercises (54-153, 54-173, 
54-175, 54-179, 54-208, 54-218, 54- 
219, 54-261, 54-273, 54-317, 54-363, 
54-408, 54-420, 54-424). These 
comments are addressed below. 

Provision A. 14 requires the employee 
being fit-tested to perform eight 
exercises. Seven of the exercises must 
be performed for one minute, while the 
grimace exercise lasts for only 15 
seconds. The test exercises and exercise 
sequence are: normal breathing; deep 
breathing; turning the head side to side; 
moving the head up and down; talking; 
grimacing; bending over (or jogging in 
place if the test unit is not large enough 
for the test subject to bend at the waist); 
and normal breathing. 

Some participants complained that 
the number and length of the exercises 
required to be performed were 
excessive. For example, the 3M 
Company stated that OSHA has made 
numerous changes to accepted protocols 
without verifying the effect of the 
changes on test performance (Ex. 54— 
218). According to 3M, OSHA arbitrarily 
altered the fit tests by requiring the test 
exercises to-be performed for one 
minute, rather ^an 30 seconds, and by 
including the grimace and the bending 
over/jogging-in-place exercises, and that 
this alteration violates the original 
validation of the fit test protocols. In 
fact, the protocols in this standard are 
virtually identical to those in other 
OSHA health standards that have been 
promulgated over the past fifteen years. 
The isoamyl acetate (lAA) QLFT test 
that was evaluated and adopted in the 
lead standard in 1982 has six exercises. 
Five of the exercises must be performed 
for one minute, and the talking exercise 
is performed for “several” minutes. 
Thus, the total test time for the six 
exercises is seven to eight minutes, 
compared to the seven minutes and 15 

seconds that completion of the exercises 
in this standard will take. Since the 
length of the two test protocols is 
similar, OSHA concludes that the LAA 
concentration at the end of the fit test 
under this standard would be the same 
as if the fit test was performed under the 
lAA QLFT protocol contained in the 
lead standard. 

The grimace exercise drew a number 
of comments. The test is intended to 
simulate the type of normal facial 
movements that could break a respirator 
seal. It was developed in the asbestos 
standard in 1986 and has been 
incorporated into subsequent OSHA 
standards. Participants questioned the 
need for the grimace exercise, 
particularly with QLFT, where a break 
in the facepiece seal could cause 
sensory fatigue (Exs. 54-153, 54-208, 
54-218, 54-219, 54-263, 54-273, 54- 
363, 54-408, 54-424). Several 
cominenters (Exs. 54-173, 54—179, 54- 
261, 54-317) stated that the grimace 
exercise cannot be described so that its 
effects are standardized and 
reproducible. DuPont (Ex. 54-350) 
recommended that the standard 
incorporate only six exercises, deleting 
both the grimace and bending/jogging 
exercises. DuPont stated that if the 
grimace remained in the fit test 
protocol, it should be performed last, 
with the results excluded firom the 
calculations. Allied Signal (Ex. 54-175) 
also recommended that the grimace 
exercise be deleted; however, if 
retained, it should be performed at the 
completion of the other test exercises. In 
contrast, the Los Alamos National 
Laboratory (Ex. 54-420), which 
originated fit testing protocols, stated 
that their researchers included the 
grimace exercise as part of the test 
exercises for full facepieces in the early 
1970s. Los Alamos stated that an 
exercise that simulates a worker’s 
normal facial movements should not be 
excluded from the test exercises, and 
recommended that it be retained. 

These comments have persuaded 
OSHA to delete the grimace exercise as 
one of the required fit testing exercises 
for QLFT, but to retain it for QNFT. A 
break in the facepiece seal during a 
QLFT could cause sensory fatigue that 
would invalidate the results of the 
grimace test and any remaining fit test 
exercises. Performing the exercise as the 
final element of the qualitative fit test 
would not address this concern because 
one purpose of the test is to determine 
whether the respirator reseals after the 
seal has been broken, and performing 
the grimace test after all the others have 
been completed will not allow a 
determination of whether the respirator 
has resealed effectively after the test. 

The concern about sensory fatigue 
does not exist with quantitative fit tests, 
however, and OSHA believes the 
grimace exercise is a valuable aspect of 
these tests. Because the exercise stresses 
the facepiece seal, it allows the test to 
determine whether the facepiece reseats 
itself during subsequent exercises. The 
results firom the grimace exercise are not 
to be used in calculating the fit factor for 
QNFT (provision C(2)(h)(l)), since 
breaking of the seal would necessarily 
produce a low fit factor for tho grimace 
exercise. However, if the respirator 
facepiece fails to reseat itself, the fit 
factors measured for the subsequent 
exercises would reflect this failure, 
causing the employee to fail the fit test. 
Therefore the grimace exercise has been 
retained as one of the required QNFT fit 
testing exercises. 

The Air Conditioning Contractors of 
America (Ex. 54-248) questioned the 
need to require employees to read firom 
a text, such as the l^inbow Passage. 
Members of the association stated that 
their technicians had their own methods 
of determining fit. As stated above, 
however, OSHA believes that 
standardized fit testing protocols 
provide important safety benefits to 
employees. To the extent that employers 
develop other valid fit test methods. 
Part II of Appendix A provides a 
procedure through which they can seek 
OSHA approval of those fit test 
protocols. The talking exercise 
requirement is also not onerous. To 
perform this exercise, the employee 
must either read from a prepared text 
such as the Rainbow Passage, count 
backward firom 100, or recite a 
memorized poem or song. These 
alternatives provide employers and 
employees with some flexibility when 
performing this exercise. 

Qualitative Fit Test (QLFT) Protocols— 
Appendix A, Paragraph B 

B.l. General. Provision B.l.(a) of Part 
I of Appendix A on qualitative fit test 
protocols contains two general 
provisions relating to QLFT. The 
provisions are substantively the same as 
in the proposal. The term "assure” has 
been replaced by “ensure,” reflecting a 
change that has been made throughout 
the regulatory text. 

Provision B.l.(a) requires the 
employer to ensure that the person 
administering QLFT be able to perform 
tests correctly, to recognize invalid tests, 
and to ensure that the test equipment is 
in proper working order. This applies 
regardless of whether the tester works 
directly for the employer or for an 
outside contractor. When QLFT is 
performed by the employer’s own 
personnel, the testers must be properly 
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trained in the performance of the 
particular QLFT protocol that will be 
used. If outside contractors are used to 
provide fit testing support, the employer 
must ensure that the test operators 
performing the fit testing protocols are 
trained, and can competently administer 
the QLFT according to the OSHA 
protocols. This provision is performance 
oriented, since it lists the abilities the 
test operator needs, but does not 
describe a specific training program. 
The type of QLFT operator training 
needed is specific to the QLFT method 
selected, and new methods may be 
developed in the future that require 
additional training. 

The second provision, B.l.(b), 
requires that the QLFT equipment be 
kept clean and well maintained so it 
operates within its designed parameters. 
For example, the nebulizers used for the 
saccharin and Bitrex QLFT protocols 
can clog when not properly cleaned and 
maintained, resulting in invalid tests. 
The test operator must maintain the 
equipment used for fit testing to ensure 
proper performance. The requirement is 
again performance oriented, since the 
QLFT equipment used will vary with 
the type of QLFT selected. 

There are four qualitative fit test 
protocols approved in this Appendix. 
The isoamyl acetate (lAA) test 
determines whether a respirator is 
protecting a user by questioning 
whether the user can smell the 
distinctive odor of LAA. Both the 
saccharin and Bitrex tests involve 
substances with distinctive tastes, 
which should not be detected through 
an effective respirator. The irritant 
smoke test involves a substance that 
elicits an involuntary irritation response 
in those exposed to it. 

B.2—Isoamyl acetate protocol. The 
LAA test protocol included in the final 
standard evolved out of the lAA 
protocol OSHA originally adopted for 
the lead standard (29 CFR 1910.1025). It 
requires that an employee first be tested 
to determine if the employee can detect 
the odor of LAA, often called banana oil 
because it gives off a distinctive banana¬ 
like smell. The fit test is only to be 
conducted on employees who can detect 
this odor. An employee passes the fit 
test with a particular respirator if he/she 
cannot detect the lAA odor while 
wearing the respirator. The primary 
drawback of the test is the strong ability 
of lAA to induce “odor fatigue,” so that 
an individual quickly loses the ability to 
detect the odor if exposed to it for any 
period of time. Odor sensitivity is the 
key to the lAA fit test, and any decrease 
in the employee’s odor sensitivity due 
to background levels of lAA could 
invalidate lAA fit testing. For this 

reason several provisions of the protocol 
are intended to minimize the possibility 
of background exposure to lAA that 
could impair the test subject’s ability to 
detect the odor in the fit test. 

lAA vapor easily penetrates a 
particulate filter, and the lAA protocol 
therefore cannot be used to fit test 
particulate respirators unless the 
respirator is equipped with an organic 
vapor filter. The protocol requires that 
separate rooms be used for the odor 
screening and fit tests, and that the 
rooms be ventilated sufficiently to 
ensure that there is no detectable odor 
of lAA prior to a test being conducted. 
In prior standards, OSHA has required 
that separate ventilation systems, in 
addition to separate rooms, be used for 
these functions (e.g.. Lead [47 FR 
51114]). OSHA proposed to do the same 
in this standard. However, OSHA has 
been convinced by the comment of 
Mobil Oil Corporation (Ex. 54-234) that 
this elaborate precaution against odor 
fatigue and general background 
contamination is burdensome and 
unnecessary. OSHA agrees with Mobil 
that the ventilation simply needs to be 
adequate to prevent LAA odor from 
becoming evident in the rooms where 
odor sensitivity testing and respirator 
selection and donning take place, and 
that the need to have separate 
ventilation systems for LAA fit testing 
will make it unnecessarily difficult to 
find an acceptable building in which to 
perform fit testing. OSHA is therefore 
removing the requirements that the odor 
threshold screening test and fit test 
rooms not be connected to the same 
ventilation system. Instead, the 
ventilation requirement is stated in 
performance language in the final 
standard: the testing rooms must be 
sufficiently ventilated to prevent the 
odor of lAA from becoming evident to 
the employee to be tested. OSHA 
believes that this jjerformance-based 
language will be sufficient to alert 
employers to the requirement to prevent 
olfactory fatigue among workers being 
fit tested by preventing a buildup of LAA 
in the general room air. 

The proposed LAA protocol required 
that the test atmosphere be generated by 
wetting a paper towel or other absorbent 
material with 0.75 cc of pure lAA and 
suspending the towel from a hook at the 
tip center of the test chamber. Two 
commenters stated that the standard 
should also allow the test atmosphere to 
be generated by the use of commercially 
prepared test swabs or LAA ampules as 
long as these methods generate the 
required airborne concentrations of LAA 
(Mobil Oil (Ex. 54-234); Bath Iron 
Works (Ex. 54—340)). 

OSHA agrees that alternative methods 
of generating the lAA test atmosphere 
should be permitted as long as those 
methods have been shown to 
reproducibly generate the minimum 
concentration of LAA needed for a 
successful fit test. The National Bureau 
of Standards (Ex. 64-182), in its report 
on fit testing of half mask respirators 
using the LAA protocol in the OSHA 
lead standard, found that the minimum 
lAA concentration inside the test 
chamber was 100 ppm during fit testing. 
Accordingly, the lAA protocol in 
Appendix A of the final standard has 
been modified to permit the use of test 
swabs or ampules as long as these have 
been shown to generate a test 
atmosphere concentration comparable 
to that generated by the towel-saturation 
method in the proposed standard. An 
employer who wishes to use test swabs 
or ampules would need to demonstrate 
that the swabs or ampules generate an 
acceptable test atmosphere. For this 
purpose, the employer may rely on data 
obtained from the manufacturer of the 
swabs or ampules as long as the 
employer uses the products in a way 
that reproduces the concentratfons 
obtained by the manufacturer under the 
manufacturer’s test conditions. 

OSHA has also added a provision 
recommended by the American 
Industrial Hygiene Association (Ex. 54- 
208) to reduce the possibility of test area 
contamination from used paper towels. 
AIHA recommended that B.2.(b)(10) be 
revised to ensure that the used towels 
are stored in self-sealing bags to prevent 
test area contamination. OSHA adopted 
the language changes the AIHA 
proposed: the final standard requires 
that used LAA towels be removed from 
the test chamber to avoid test area 
contamination. 

AIHA (Ex. 54-208) also recommended 
that OSHA remove the language in 
B.2.(b)(2) of the lAA fit test protocol 
requiring that organic vapor cartridges 
be changed at least weekly. AIHA stated 
that a fit test operator who is competent 
to implement an adequate QLFT 
program will be able to determine an 
adequate cartridge change schedule. 
OSHA agrees, and has removed the 
language requiring weekly filter 
changes, because weekly changes may 
overstate or understate appropriate 
frequencies. However, the program 
administrator or the fit test operator 
must replace the cartridges as 
appropriate to ensure their proper 
function. 

After the close of the NPRM comment 
period and the hearings, during the 
post-hearing'comment period, the ISEA 
(Ex. 54-363B) submitted a report on fit 
testing for full facepiece respirators 
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using an lAA QLFT protocol for which 
the test concentration of lAA was raised 
to 10 times the concentration used in 
the OSHA-accepted lAA protocol. ISEA 
reported that the pass/fail cutoff for the 
modified LAA QLFT was a required fit 
factor of 1000, and that this increased 
LAA concentration fit test could 
therefore be used to test full facepiece 
respirators for use where ambient 
exposures were 100 times the PEL. ISEA 
stated that the validation data that it 
submitted for this new lAA fit test meet 
the validation requirements of the 
September 17,1989 ANSI Z88.10 draft 
standard entitled “Respirator Fit Test 
Methods.” OSHA notes, however, that 
all draft provisions of the draft ANSI fit 
testing standard are still subject to 
change until published as part of the 
final ANSI Z88.10 standard. Further, 
ISEA did not indicate that the test met 
the validation criteria proposed by 
OSHA. In addition, no comments were 
received firom the regulated community 
on this modified lAA protocol. Since 
the proposed, ISEA-modified, LAA 
qualitative fit test was submitted as a 
post-hearing comment, an opportunity 
did not exist for the regulated 
commimity to comment on it as part of 
this rulemaking record. The revised lAA 
fit test, therefore, has not received the 
review and public comment to which 
the other new fit tests (i.e., Portacount, 
CNP, Bitrex) were subjected during this 
rulemaking. Accordingly, OSHA is not 
adding the modified lAA fit test for full 
facepieces to the final standard’s fit test 
protocols. This Appendix establishes 
procedures for OSHA acceptance of new 
fit test protocols, and a proponent of the 
modified LAA fit test may submit it for 
review under those procedures. 

B.3 and B.4—Saccharin Solution and 
Bitrex™ (Denatonium benzoate) 
Solution Aerosol Protocols. The 
protocols for the saccharin and Bitrex 
solution aerosol fit test methods are 
similar. Both involve test agents that a 
test subject will taste if his or her 
respirator is not functioning effectively. 
Saccharin is a sugar substitute with a 
sweet taste, and Bitrex is a bitter taste- 
aversion agent. In both cases, the 
subjects are first tested to ascertain that 
they are in fact able to taste the test 
agent being used, and then are tested 
with a respirator. During the fit test the 
subjects are instructed to breathe with 
their mouths slightly open and their 
tongues extended. If they can taste the 
test agent during the fit test, the test has 
failed. 

The proposal included the saccharin 
protocol but not the Bitrex protocol, 
which was not validated until after the 
proposal was issued. The saccharin 
protocol was identical to that contained 

in the Lead standard (29 CFR 1910.1025, 
Appendix D II; 29 CFR 1910.1027 
(Cadmium); 29 CFR 1910.1028 
(Benzene); 29 CFR 1910.1048 
(Formaldehyde); 29 CFR 1910.1050 
(Methylenedianaline); 29 CFR 
1910.1051 (1-3 Butadiene)). Several 
commenters (Exs. 54-208, 54—218, 54- 
219, 54-363) recommended minor 
revisions to the language of the protocol 
to correct specific problems, and to 
clarify the procedures. In response to 
these comments, the formula for 
preparing the threshold check solution 
has been revised to remove an error in 
dilution contained in the lead standard 
protocol. OSHA has also changed the 
requirement that employees being tested 
open their mouths wide to a 
requirement that they open their mouths 
slightly, since opening the mouth wide 
could distort normal facepiece fit and 
invalidate the test results. Opening the 
mouth slightly is sufficient to allow the 
employee to detect leakage of the test 
agent into the respirator when testing 
for facepiece seal leakage. 

The final standard also does not 
restrict employers to using a DeVilbiss 
Model 40 nebulizer but also allows 
them to use an equivalent test nebulizer. 
Allowing the use of alternative 
nebulizers that can produce an 
acceptable test atmosphere is a change 
from the lead standard protocol,^hich 
allowed only the use of the DeVilbiss 
nebulizer. Finally, the protocol now 
states clearly that, to elicit a taste 
response, a minimum of ten nebulizer 
squeezes is required during the 
threshold screening. This matches the 
minimum number of squeezes of the fit 
test nebulizer required by the protocol. 

NIOSH (Ex. 54—437) was the only 
participant to object to the saccharin 
aerosol protocol. NIOSH is concerned 
that saccharin is a potential carcinogen, 
and it believes that Bitrex is an 
acceptable alternative test agent. 
Although saccharin is suspected of 
being a carcinogen when ingested in 
large quantities over long periods of 
time, it is not a substance that OSHA 
has regulated, and even NIOSH does not 
have a Recommended Exposure Limit 
for it. A test subject would be exposed 
to saccharin only for a brief time during 
the pre-test sensitivity check, and again 
either upon failing the test or during the 
post-test sensitivity check. Either 
exposure would likely occur only once 
a year. These exposures would be very 
low, at or near the threshold of 
detectability, and it is extremely 
unlikely that they pose a significant risk 
to the health of employees or that they 
would exceed any realistic exposure 
limit that may be established. 

Moreover, although the Bitrex fit test 
protocol is an acceptable alternative for 
situations in which the saccharin 
protocol is used, Bitrex is not as widely 
available as saccharin, and the test is 
not as widely accepted. The Bitrex 
QLFT protocol was developed by 3M 
(Ex. 54-218). The test protocol is 
essentially the same as that for the 
saccharin QLFT, with changes made in 
preparing the threshold check solution 
and the fit test solution to account for 
the non-linear taste sensitivity of Bitrex. 
A recent paper by Mullins, Danisch, and 
Johnston (Ex. 178) in the November 
1995 AlHA journal describes the 
development of the Bitrex QLFT 
method. Validation testing consisted of 
150 paired qualitative and quantitative 
fit tests, with test volunteers using half 
mask respirators. The Bitrex fit test was 
evaluated against the saccharin fit test 
and found to have a test sensitivity of 
0.98 and a predictive value for passing 
of 0.98 at a fit factor of 100. The overall 
test results were identical for the Bitrex 
and saccharin fit test methods. 

Only one rulemaking participant 
objected to the possibility that OSHA 
would approve the Bitrex test. Robert 
daRoza of the Lawrence Livermore 
Laboratory (personal communication 
with John Steelnack, OSHA, 6/4/97) 
stated that this method has not been 
adequately tested by multiple facilities, 
and that the ratio of the concentrations 
specified does not follow the same logic 
used in the saccharin method. Until the 
method is validated by multiple 
facilities and the logic of the specified 
concentrations determined, Mr. daRoza 
believes that the test should not be 
incorporated into the final standard. 

* In contrast, NIOSH has recommended 
Bitrex as an acceptable alternative test 
agent for saccharin (Ex. 54-437). OSHA 
has reviewed the validation studies (Ex. 
178) in depth, and believes that they 
establish the Bitrex protocol as an 
appropriate fit test method. Therefore, 
OSHA is approving this protocol. 

Irritant Smoke (Stannic Chloride) 
Protocol 

The irritant smoke protocol (also 
called irritant fume) uses stannic 
chloride smoke tubes to produce a 
smoke containing hydrochloric acid. 
Exposure to this test agent causes 
irritation resulting in coughing. Because 
the response to irritant smoke is 
involuntary, the irritant smoke fit test is 
the only QLFT method that does not 
rely on the subjective response of the 
employee being tested (Exs. 54-325, 54- 
424). The protocol contains a number of 
provisions intended to minimize 
employee exposure to the irritant 
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smoke, which can be harmful to some 
individuals at high exposure levels. 

Irritant smoke is the oldest method of 
fit testing still in use. It was developed 
at the Los Alamos National Laboratory 
more than fifty years ago (Ex. 25-4). 
OSHA has approved the protocol in all 
of its health standards that allow QLFT 
(See 29 CFR 1910.1025 (Lead); 29 CFR 
1910.1027 (Cadmium): 29 CFR 
1910.1028 (Benzene): 29 CFR 1910.1048 
(Formaldehyde)). 

The irritant smoke protocol also has 
the drawback, however, that excessive 
exposure to irritant smoke can cause 
severe irritation and, in some cases, 
permanent harm. For this reason, 
NIOSH (Ex. 54—437) recommended 
against the continued use of irritant 
smoke for qualitative fit testing. NIOSH 
has conducted the only study known to 
OSHA that assessed the concentrations 
of hydrogen chloride produced firom 
irritant smoke tubes. When smoke tubes 
were attached to an aspirator bulb, 
NIOSH measured concentrations of 
hydrochloric acid that ranged from 100 
ppm (measured at a distance of six 
inches from the end of the smoke tube) 
to 11,900 ppm (measured at a distance 
of two inches). The use of a low-flow 
pump produced hydrogen chloride 
concentrations ranging from 1500 ppm 
to more than 2000 ppm within 10 
seconds of turning on the pump. NIOSH 
did not measure the amount of irritant 
smoke inside any respirator facepieces 
(Tr. 411). The OSHA PEL for hydrogen 
chloride is a ceiling limit of 5 ppm, 
which may not be exceeded at any time 
(29 CFR 1910.1000(a)). NIOSH has 
established an IDLH value of 50 ppm 
and notes that a concentration of 309 
ppm has been reported as the level of 
hydrogen chloride causing a severe 
toxic endpoint in laboratory animals. 
NIOSH also cited a recommendation by 
a National Academy of Sciences 
committee to limit emergency exposure 
to 20 ppm (Ex. 54-437R at p. 6). 

NIOSH performed these 
measurements after evaluating irritant 
smoke testing at the request of the 
Anchorage Alaska Fire Department (Ex. 
54-43 7R) because four firefighters had 
reported experiencing either skin or eye 
irritation during irritant smoke fit 
testing inside a test enclosure. NIOSH 
additionally described a telephone 
report it had received of vocal chord 
damage caused by exposure to 
hydrochloric acid during an irritant 
smoke fit test. OSHA notes, however, 
that this fit test was performed inside a 
test enclosure and that the test subject 
failed four consecutive fit tests using 
this challenge agent (Tr. 411). 

TSI, Inc. (Ex. 54-303), the 
manufacturer of the Portacount QNFT 

system, also recommended that the 
irritant smoke QLFT protocol be deleted 
from the final standard. Like NIOSH, 
TSI was concerned that employees 
being fit tested may be exposed to 
hydrochloric acid in excess of the PEL 
and, sometimes, in excess of the IDLH 
level. TSI also stated that the proposed 
protocol did not contain a threshold test 
to measure the employee’s sensitivity to 
irritant smoke, and does not provide a 
means for generating a stable test-agent 
concentration. The 3M Company (Ex. 
137), citing the NIOSH recommendation 
that irritant smoke not be used for fit 
testing, also recommended against its 
use. In addition, 3M stated that “the 
irritant smoke test has not yet been 
completely validated. Neither the level 
of smoke necessary to evoke a response 
nor the challenge concentration during 
the fit test have been measured and 
shown to be irreducible.’’ 

In contrast, OSHA received comments 
urging that it continue to approve the 
irritant smoke protocol. The 
Organization Resources Counselors. Inc. 
(ORC) (Ex. 54—424) noted that the 
irritant smoke protocol is generally 
considered to be one of the easiest, 
cheapest, quickest, and most effective 
QLFT methods available, although ORC 
recognized that precautions must be 
taken to minimize exposures. For 
example, ORC pointed out that irritant 
smoke fit testing should not be 
performed in a small chamber, such as 
an inverted plastic bag or hood, since 
this could allow the accumulation of 
high concentrations of hydrogen 
chloride. SEIU (Ex. 54—455) supported 
the use of irritant smoke QLFT because 
of the benefits of its involuntary 
response. The SEIU stated: 

SEIU objects to the use of non-irritant 
challenge agents (isoamly acetate and 
saccharine). We have found that many of our 
members are pressured to complete fit tests 
quickly and get back to work, and hence will 
not acknowledge when a respirator has 
leaked during a fit test. The reaction to an 
irritant fume is very difficult to disguise. 

Willson Safety Products (Ex. 54-86) 
also supported the use of the irritant 
smaoke fit test, citing “the thousands of 
businesses who now use the irritant 
smoke fit test procedure with a 50 ml 
squeeze bulb. They find the irritant 
fume protocol the least complicated and 
most easily performed of the QLFT 
protocols.” 

All of the comments urging OSHA not 
to approve the irritant smoke protocol 
were based on the possibility that the 
test could expose employees to high 
levels of hydrogen chloride. The irritant 
smoke protocol in Appendix A has been 
carefully designed to minimize such 
exposures. The initial emd post fit-test 

sensitivity checks must be performed 
with “a small amount” of “a weak 
concentration” of irritant smoke, with 
care being taken to use “only the 
minimum amount of smoke necessary to 
elicit a response.” (See provisions 
I.B.5(a)(4): and 5(b)(3)). Test subjects are 
to be instructed to close their eyes to 
prevent eye irritation during the test. 
The test must be performed in a well- 
ventilated area to prevent any build-up 
of irritant smoke in the general 
atmosphere (provision I.B.5(a)(5)). 
Unlike other QLFT methods, the irritant 
smoke test may not be performed inside 
a test enclosure or hood (provision 
I.B.5(a)(3)). 

Persons being fit tested must pass a 
user seal check before the fit testing 
begins (See provision I.A.8). The irritant 
smoke fit test starts with a small amount 
of thb irritant smoke being produced 
from a smoke tube, and the person being 
tested wafting a small portion of tfte 
smoke toward his or her breathing zone 
to determine if any gross facepiece 
leakage occurs. Only after determining 
that the initial fit is adequate does the 
operator direct smoke at the facepiece 
seal area, starting at least 12 inches 
away from the head and working around 
the seal area and gradually approaching 
the test subject’s face. Because the test 
is performed in an open area, the person 
being tested can step back into clean air 
any time irritant smoke is detected 
within the mask. This limits the 
maximum exposure to as little as one 
breath of irritant smoke. 

Following this protocol would have 
avoided both of the adverse reaction 
incidents NIOSH described. In the 
Anchorage case, positive pressure 
SCBAs were fit tested by placing the 
users inside a test enclosure and 
pumping it full of irritant smoke. The 
users were apparently not warned to 
close their eyes during the fit test. The 
use of a test enclosure is expressly 
prohibited.in the OSHA protocol, as is 
exposing test subjects to more than the 
minimum amount of smoke necessary to 
elicit a response. And test subjects must 
be instructed to close their eyes during 
testing. The test subject in the second 
incident who suffered damage to her 
vocal cords was also tested inside a test 
enclosure: in addition, she failed four 
consecutive fit tests involving this 
agent. Repeated testing of a subject who 
fails the test not once, but four 
consecutive times, inside a test 
enclosure filled with irritant smoke is 
prohibited by the OSHA protocol. 
Following the OSHA-accepted protocol 
would have reduced to substantially 
lower levels the exposmres received by 
these employees. 
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In approving this fit test protocol, 
OSHA is not discounting the evidence 
that irritant smoke can cause adverse 
reactions in test subjects. All of the 
cases OSHA is aware of, however, 
involve tests that were not done in a 
way that OSHA considers acceptable, 
and consequently exposed the test 
subjects to excessive concentrations of 
irritant smoke. OSHA emphasizes the 
critical importance of following its 
approved protocol, including all of the 
safeguards against excessive exposure, 
when this test is used. Indeed, 
paragraph (f)(5) requires that employers 
follow these protocols and failure to do 
so constitutes a violation of the 
standard. 

Participants also made a number of 
suggestions about specific aspects of the 
protocol. The proposed irritant smoke 
protocol, which was derived from 
protocols promulgated in other 
standards (29 CFR 1910.1025 and 
subsequent health standards), required 
the use of a low-flow air pump set to 
deliver 200 milliliters of irritant smoke 
per minute. Several participants 
commented that an aspirator bulb 
should be acceptable for generating an 
irritant smoke test agent, and that 
further justification was needed for 
requiring a low-flow air pump (Exs. 54- 
38, 54-86, 54-135, 54-309, 54-316, 54- 
324, 54-363, 54-424). The Coastal 
Coi'poration (Ex. 54-272) said that 
requiring only the low-flow air pump 
would impose an unnecessary financial 
burden, and recommended that OSHA 
allow for alternative methods, such as 
an orifice adapter on a compressed air 
system, for delivering a uniform stream 
of irritant smoke. The ISEA (Ex. 54-363) 
stated that its members were not aware 
of a commercially available low-flow air 
pump, and also recommended that an 
aspirator bulb, which it said was now 
used by many fit test operators, be 
allowed instead. 

In response to these comments, the 
requirement that only a low-flow pump 
may be used to generate the irritant 
smoke has been changed in the final 
standard. In addition to the low-flow 
pump, an aspirator squeeze bulb may be 
used to generate the irritant smoke for 
fit testing. However, care must be taken 
by the fit test operator to ensure that the 
aspirator bulb produces irritant smoke 
at the required flow rate of 200 ml/ 
minute. Since aspirator bulbs vary in 
size, the person performing the fit test 
must know the volume of the aspirator 
bulb being used to push air through the 
smoke tube. The number of bulb 
squeezes per minute will vary 
depending on bulb volume. For 
example, a large 50 ml bulb would need 
four squeezes per minute to produce the 

required volume of irritant smoke, while 
a smaller 25 ml bulb would need eight 
squeezes per minute. The squeezes 
should be uniform, and evenly spaced 
out through each minute to maintain a 
relatively constant flow of irritant 
smoke. The use of an aspirator bulb to 
deliver the test agent at a stable, 
constant rate requires some skill on the 
part of the test operator, since each 
squeeze can be different, and care must 
be taken by the fit test operator to 
produce a steady stream of irritant 
smoke. An aspirator bulb can produce a 
large amount of irritant smoke during a 
single squeeze. However, the squeeze 
bulb method when properly performed 
can be an effective fit test for 
determining facepiece fit. Willson 
Safety Products (Exs. 54-86) submitted 
a March 4,1991 letter of interpretation 
it had received from Thomas Shepich of 
the OSHA Directorate of Technical 
Support regarding the use of a squeeze 
bulb for performing the irritant smoke 
QLFT under the asbestos, lead, benzene 
and formaldehyde standards. Mr. 
Shepich stated: 

In your letter you indicated that a majority 
of your customers use a 50 ml rubber squeeze 
bulb that is capable of delivering a flow of 
200 ml of air per minute if used correctly. 
You also express concern over the need to 
spend $500.00 or more to use a mechanical 
pump since the rubber squeeze bulb can 
adequately meet the intent of the OSHA 
standard. 

The QLFT method is a pass/fail test. Since 
a rubber squeeze bulb generated challenge 
agent can be as effective as a mechanically 
aspirated one, the intent of the standards has 
been met. The training of individuals 
administering QLFT by the rubber squeeze 
bulb method must include techniques on the 
proper number of compressions per minute 
necessary to generate an appropriate air flow. 

A few other modifications to the 
protocol have also been made. As the 
ISEA (Ex. 54-363) recommended, the 
term “irritating properties” has been 
substituted for “characteristic odor” in 
the irritant smoke protocol in Appendix 
A, since the term better describes what 
the employee expmiences. Based on 
ORC recommendations (Ex. 54-424), the 
reference to the MSA smoke tube has 
been removed, and language has been 
added requiring that the end of the 
smoke tube be covered with a short 
length of tubing to prevent injury from 
any jagged glass where the tube has 
been opened. As the AIHA (Ex. 54-298) 
recommended, the description 
“involuntary cough” has been added to 
the description of the response to 
irritant smoke. A clear statement that no 
form of test enclosure or hood is to be 
used with irritant smoke has been 
added, as supported by ORC (Ex. 54- 
424), and in response to the problems 

described by NIOSH and TSI (Exs. 54- 
303; 54-437R). 

Quantitative Fit Test (QNFT) 

Appendix A includes three 
quantitative fit test protocols, the 
generated aerosol protocol, the 
Portacount ™ protocol that uses 
ambient aerosol as the test agent and a 
condensation nuclei counter (CNC) as 
the test instrumentation, and the 
controlled negative pressure (CNP) 
protocol (i.e., the Dynatech FitTester 
3000 ™). Only the generated aerosol 
protocol was included in the proposal. 
Each QNFT method is described in a 
separate section of Appendix A. 

Peui I of section C contains general 
requirements for QNFT. The employer 
is to ensure that the individuals who 
perform the QNFT, whether employees 
or contractors, are able to calibrate 
equipment and perform tests properly, 
recognize invalid tests, calculate fit 
factors properly and ensure that test 
equipment is in proper working order. 
Tbe employer is also responsible for 
ensuring that the QNFT equipment is 
cleaned, maintained, and calibrated 
according to the manufacturer’s 
instructions so that it will operate as 
designed. 

Respirators used for QNFT must be in 
proper working condition. Respirators 
are to be rejected if leakage is detected 
firom exhalation valves that fail to reseat 
adequately, near the probe or hose 
connections, or if the respirator is 
missing gaskets. The requirement in 
paragraphs (h)(l)(iv) and (h)(3)(i)(A) that 
all respirators used in non-emergency 
situations be inspected for defects 
before each use and cleaned after each 
use also apply to fit testing. The test 
operator must inspect the test respirator 
for: cracking, holes, or tears in the 
rubber body of the facepiece; cracks or 
tears in valve material and in the 
inhalation and exhalation valve 
assemblies; foreign material between the 
valve and valve seats; proper 
installation of the valve body in the 
facepiece; and warped or wrinkled 
valves. Respirators with any of these 
defects cannot be used for fit testing. 

A user seal check must be conducted 
prior to starting QNFT to ensure that the 
respirator facepiece is properly 
adjusted. The use of an abbreviated, or 
screening, QLFT before QNFT fit testing 
to identify poorly fitting respirators is 
optional. 

Peu“agraph 2—Generated Aerosol QNFT 

The procedures for conducting the 
generated aerosol quantitative fit test are 
widely recognized and accepted by the 
industrial hygiene commimity. The test 
is performed inside a test unit such as 
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a hood, portable booth, or chamber. An 
aerosol of a test agent is generated 
inside the enclosure. A stable ambient 
test agent concentration must be 
achieved prior to beginning the test 
exercise regimen. The test unit must be 
large enough to permit the employee 
being tested to freely perform the QNFT 
exercise regimen without disturbing the 
test agent concentration, and the unit 
must effectively contain the test agent in 
a uniform concentration. 

During the test, the respirators are 
fitted with filters, such as high 
efficiency HEPA, or PlOO filters, that 
offer 99.97% efficiency against 0.3 
micron aerosols as defined by NIOSH in 
30 CFR part 11 or 42 CFR part 84. 
Therefore, virtually any measurable 
leakage should be the result of leaks 
between the respirator sealing surface 
and the respirator user’s face. If test 
agents other than particulates are used, 
the sorbent/filters must ofier a similar 
degree of collection efficiency against 
the test agent. The concentration of the 
test agent is measured both inside and 
outside the respirator. Commonly .used 
detection methods include forward 
light-scattering photometry or flame 
photometry. 

Three methods were proposed for 
using the results of these measurements 
to calculate fit factors: the average p>eak 
penetration method; the maximum peak 
penetration method; and the use of an 
integrator to calculate the area imder the 
individual peak for each exercise (59 FR 
58919). OSHA proposed that the fit 
factor derived from QNFT using test 
agents be calculated by dividing the 
average test agent concentration inside 
the chamber (i.e., the ambient 
concentration) by the average test agent 
concentration inside the respirator for 
each test exercise (excluding the 
grimace exercise). The average ambient 
concentration is derived from the 
measurement of the test agent 
concentration in the test chamber (i.e., 
outside the respirator) at the beginning 
and end of the test. TSI, Inc. (Ex. 54-8) 
stated that while the language proposed 
for determining the average test 
chamber concentration was correct, 
better accuracy could be obtained by 
averaging the chamber concentration 
before and after each exercise, and by 
allowing for continuous chamber 
concentration measurements. OSHA 
agrees that the standard should allow 
for these other methods of measuring 
average test chamber concentration, and 
has adopted the revised language 
submitted by TSI. 

In the proposal, the average test agent 
concentration inside the respirator was 
to be determined from the aerosol 
penetration during each test exercise 

using one of three approved methods for 
calculating the overall fit factor. TSI, 
Inc. (Ex. 54-8) noted that the intuitive, 
but algebraically incorrect, method of 
computing the arithmetic average of the 
fit factors for all exercises (i.e., for 
instruments that report their exercise 
results as fit factors instead of peak 
penetrations) would result in an 
overestimation of the overall fit factor. 
This commenter suggested that OSHA 
adopt the equation from the draft ANSI 
Z88.10 fit testing standard that correctly 
states how to perform the fit factor 
calculation for instruments that report 
results as exercise fit factors instead of 
peak penetration values. OSHA agrees 
and has added this equation to 
A^endix A in the final standard. 

The test aerosol penetration measured 
for the grimace exercise is not to be used 
in calculating the average test agent 
concentration inside the respirator (See 
provision I.C.2(b)(8)(i)). The purpose of 
the grimace exercise is to determine 
whether the respirator being fit tested 
will reseat itself on the face after the 
respirator seal is stressed during the 
exercise. With a properly fitting 
respirator, the test instrumentation 
should record a rise in test agent 
concentration inside the mask during 
the grimace exercise, and a drop in test 
agent concentration when the respirator 
reseats itself. If the respirator fails to 
reseat itself following the grimace 
exercise, the subsequent normal 
breathing exercise will show excessive 
leakage into the mask and result in a 
failed fit test. Since even a properly 
fitting respirator may show increased 
test agent penetration during part of the 
grimace exercise, the penetration value 
measured during the grimace exercise is 
not to be used in calculating the overall 
fit factor. 

A clear association is required 
between an event taking place during 
testing and the record of the event. This 
requirement is critical for the proper 
calculation of aerosol penetration for 
specific test exercises. Short duration 
leaks (displayed as peaks on the 
recording instrument) can occur during, 
and as a result of, each fit test exercise, 
and these leaks indicate poor respirator 
fit. These penetration peaks are used to 
determine the fit factor. An inability to 
measure these penetration peaks could 
result in the fit factor being 
overestimated, since averaging all the 
test exercise penetration peaks may 
obscure the high penetration levels that 
occur during a test exercise. An inability 
to clearly associate the exercise event 
with the recording makes correct 
calculation of the fit factor impossible. 

Several factors can affect the time 
interval between an exercise event 

occurring during QNFT and the 
recording of the event, such as the 
diameter of the sampling line, sampling 
rate, and the length of the sampling line. 
Response time will increase with an 
increase in the length and/or diameter 
of the sampling line. Therefore, the 
length and inside diameter of the 
sampling line should be as small as 
possible. The line used for sampling the 
test chamber test agent concentration, 
and the line used for testing the test 
agent concentration inside the 
respirator, must have the same length 
and inside diameter so that aerosol loss 
caused by aerosol deposition in each 
sample line is equivalent for the two 
lines. 

To minimize both contamination of 
the general room atmosphere and test 
operator exposure to the test agent, the 
generated aerosol protocol requires that 
air exhausted from the test unit must 
pass through a high-efficiency filter (or 
sorbent). 

Since the relative humidity in the test 
chamber may affect the particle size of 
sodium chloride aerosols, the protocol 
further requires that the relative 
humidity of the test imit be kept below 
50 percent. This requirement is 
consistent with manufacturer’s 
instructions for sodium chloride imits. 

Prior to beginning the generated 
aerosol QNFT, a stable test agent 
concentration must be achieved inside 
the test unit. The concentration inside 
small test booths or waist-length hoods 
may be diluted significantly when fhe 
employee enters the booth. Normally, 
the test agent concentration will 
stabilize within two to five minutes. 

Adjustments to the respirator must 
not be made dming the QNFT. Any 
facepiece fit adjustments must be made 
by the employee before starting the 
exercise regimen. This requirement will 
prevent manipulation of the respirator 
during fit testing to achieve higher fit 
factors. The fit test is to be terminated 
whenever any single peak penetration 
exceeds two percent for half masks and 
quarter facepiece respirators, and one 
percent for foil facepiece respirators. 
Such leaks correspond to fit factors 
below 100 for half masks and 500 for 
full facepiece respirators, and indicate 
an unacceptable respirator fit. In such 
cases, the respirator may be refitted or 
adjusted, and the employee retested. If 
a subsequent QNFT test performed after 
the respirator has been refitted or 
adjusted is terminated because of 
excessive penetration, then the 
respirator fit for that individual must be 
considered unacceptable, and a different 
re^irator must be selected and tested. 

OSHA had proposed that an employee 
successfully complete three separate fit 
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tests with the same respirator using a 
QNFT protocol. The proposed 
requirement was derived from the fit 
testing protocols in OSHA’s substance- 
specific standards, e.g., the Benzene 
standard (29 CFR 1910.1028). This 
proposed provision received more than 
150 comments. Many commenters 
stated that only a single QNFT was 
needed, and that the additional tests 
would only increase the cost of fit 
testing without a corresponding 
improvement in attaining a successful 
fit (Exs. 54-11, 54-26, 54-35, 54-37, 
54-41, 54-44, 54-63, 54-83, 54-114, 
54-124, 54-139, 54-208, 54-289, 54- 
316, 54-359, 54-363). Some said that 
requiring three tests for QNFT would 
discourage employers from adopting 
QNFT (Ex. 54-164), or would force 
employers to use the less protective 
QLFT, which requires only one fit test 
(Exs. 54-316, 54-359, 54-363, 54-434). 
One commenter stated that three fit tests 
for QNFT would only be needed if 
OSHA allows higher APFs based on the 
results (Ex. 54-84). (OSHA notes that 
the concept of increasing the APF based 
on repeated fit testing, originally 
contained in the ANSI Z88.2-1980 
respirator standard, was subsequently 
removed from the Z88.2-1992 revision 
of that standard (Ex. 54—443)). The Bath 
Iron Works (Ex. 54-340) stated that the 
variation between separate fit tests is 
significant, and recommended that this 
problem could be resolved by increasing 
the safety factor beyond 10. Other 
commenters suggested that increasing 
the fit factor required for passing a 
single QNFT was an alternative to 
requiring three fit tests (Exs. 54-139, 
54-154, 54-173, 54-340). 

The final standard does not include 
the requirement to perform three 
successful QNFTs because performing 
three tests has not been shown in this 
record to better detect poor respirator 
fit. Increasing the safety factor of 10, 
thereby raising the minimum fit factor 
required to pass a QNFT, also has not 
been adopted by OSHA because 
experience indicates a safety factor of 
ten is sufficient. While many employers 
have, on their own, decided to require 
higher fit factors during fit testing, data 
in the record do not support the 
suggestion that increasing the safety 
factor beyond 10 is appropriate. Using a 
safety factor of 10 is current practice in 
fit testing, and is used to account for the 
variability in fit testing procedures, as 
well as other variables (e.g., differences 
in respirator fit between the workplace 
and during fit testing). 

The results of the fit test must be at 
or above the minimum fit factor 
required for that class of tight-fitting air- 
purifying respirator. The required fit 

factors are established by applying a 
safety factor of 10 to the APFs for that 
class of respirator. For example, quarter 
and half mask air-purifying respirators 
with an APF of 10 must achieve at least 
a fit factor of 100, and full facepiece air- 
purifying respirators with an APF of 50 
require a minimum fit factor of 500. 

Paragraph 3—Condensation Nuclei 
Counter (CNC) QNFT 

A protocol for the ambient aerosol 
condensation nuclei counter (CNC) 
quantitative fit testing protocol (i.e., TSI, 
Inc. Portacount tm) has been added to 
the final standard as an accepted QNFT 
method. Many commenters pointed to 
the need for a CNC QNFT protocol. 
Commenters, (Exs. 54-216, 54-326, 54- 
359) noted that the Portacount is the 
most commonly used method, and that 
sufficient data have been developed 
over the past several years to validate its 
effectiveness. The use of the Portacount 
has been allowed by OSHA under a 
compliance interpretation published in 
1988. Commenters urged that the 
ambient aerosol CNC method be 
included in the list of accepted QNFT 
methods in the final standard (Exs. 54- 
216, 54-326, 54-359). OSHA agrees 
with these comments. The written 
instructions for performing the fit test in 
Appendix A are essentially the same as 
the instructions provided by the 
manufacturer. 

Paragraph 4—Controlled Negative 
Pressure (CNP) QNFT 

The protocol for the controlled 
negative pressure (CNP) quantitative fit 
test method (Dynatech Nevada FitTester 
3000 ™) has also been added to the list 
of accepted QNFT methods. This fit test 
method involves the use of a fit test 
instrument to generate a controlled 
negative pressure inside the facepiece of 
the respirator to measure the resulting 
leak rate. 

This fit test protocol is the same 
protocol allowed by OSHA under a 
compliance interpretation letter issued 
in 1994 and based on various studies on 
the performance of the CNP method 
conducted by its developer. Dr. Cliff 
Crutchfield (Exs. 71, 54-436). These 
studies reported results that were 
validated by comparing them to results 
from the existing aerosol fit test systems. 
The data showed that the fit factors 
measured with CNP are always lower 
than the fit factors measured with an 
aerosol QNFT. OSHA had reviewed 
these studies before issuing its 
compliance letter. OSHA believes that 
the CNP method, based on Dr. 
Crutchfield’s validation data, constitutes 
adequate support for the method’s 
reliability in rejecting bad fits. Although 

no body of data is available that 
describes employer experience using the 
CNP method in the workplace, OSHA is 
confident that the extensive validation 
data showing consistently conservative 
results using CNP means that this 
method will identify bad fits at least at 
the same rate as other accepted fit test 
protocols. 

Several commenters urged OSHA to 
provide a protocol for the CNP method 
and to list it as approved (See, e.g., Exs. 
54-167, 54-216). In addition, NIOSH in 
its comments and testimony stated that 
“NIOSH recommends that OSHA 
recognize * * * the following fit test 
procedures as acceptable * * * 

Quantitative fit tests using controlled 
negative pressure and appropriate 
instrumentation to measure the 
volumetric leak rate of a facepiece to 
quantify the respirator fit’’ (Tr. 359, Ex. 
54-437h NIOSH further stated in its 
comment (Ex. 54—437) that “[ojnly the 
controlled negative pressure fit test 
system, which has been excluded in the 
OSHA proposal, has been subjected to 
limited validation’’ (Decker and 
Crutchfield, 1993). The State of 
Washington Department of Labor and 
Industries (Ex. 54-173) requested that 
OSHA provide performance criteria so 
that methods such as “Dynatech test 
equipment’’ described as “proven” and 
“accepted” may more easily be used. 

Penelec/Genco reported favorable 
experience using the CNP method (Ex. 
54-167). As stated in its comment: 

Penelec/Genco recently quantitatively fit 
tested approximately 1500 employees on 
both half and full face respirator facepieces 
using the Dynatech/Nevada FitTester 3000. 
For the past 10 years we have performed fit 
tests using particle counting equipment. We 
are most pleased with the results provided by 
the FitTester 3000 * * • We believe that the 
science is sound, the equipment is reliable, 
and the results are valid. When used as part 
of a complete respiratory protection program, 
we believe controlled negative pressure fit 
testing is an effective way of matching each 
person with the best-fitting, most comfortable 
facepiece respirator. 

All the peer-reviewed studies consistently 
show that controlled negative pressure 
equipment and protocols always produce 
more conservative fit test results than particle 
counting equipment and protocols. Our 
experience totally supports this. 

We find the Dynatech/Nevada FitTester 
3000 to be durable, reliable and easy to use. 
Results are always reproducible, with 
minimum variation. Employee acceptance is 
excellent, especially because they get a direct 
perception of fit (leaks or lack of) which 
corresponds well to the machine’s fit results. 

Using the FitTester 3000 we are able to 
select more comfortable, better fitting 
respirators for our employees. We believe 
that certain respirator brands are far superior 
to others in terms of fit and comfort. As a 
result, we have switched brands. Our 
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employees are &ir more satisfied with the fit 
and comfort of their new respirators • • • 
(Ex. 54-167) 

TSI, Inc. (Exs. 54-229, 54-302) stated 
that OSHA should reject the CNP 
method as a valid QNFT, since 
employees who are tested using this 
method must hold their breath and 
remain motionless during the 
measurement, i.e., they cannot perform 
the required exercises simultaneously 
with the measurement. According to TSI 
(Ex. 171), dynamic exercises are 
necessary to simulate the face seal 
stresses imposed by workplace 
conditions. Dr. Crutchfield, in his post- 
hearing submission (Ex. 134), responded 
to statements made by Jeff Weed of TSI 
at the hearing and in TSI’s submissions 
to the record regarding the CNP fit test 
method. He discussed the ability of 
aerosol-based fit test methods to 
measure transient leaks, stated that 
leakage occiurs with inhalation, and that 
the CNP method measured more 
respirator leakage than aerosol-based 
systems, and further, that CNP fit factors 
“tend to align more closely with 
workplace protection factors than do 
aerosol-based fit factors.” Dr. 
Crutchfield stressed the importance of 
being able to effectively measure 
fundamental leakage into the respirator, 
stating that “most dynamic exercises do 
not seem to have a statistically 
significant effect on measured fit 
factors.” 

OSHA recognizes the need to perform 
fit testing exercises to stress the 
facepiece seal, and has included a full 
range of exercises in the CNP protocol 
in Appendix A. They differ from the 
exercises for the CNC method, since test 
results are not taken while the test 
exercise is being performed, but are 
taken after the exercise is completed. 
However, since the CNP method cannot 
distinguish changes in facepiece volume 
that are related to movement during an 
exercise from leakage into the facepiece 
caused by poor respirator fit, the CNP 
protocol requires that the employee 
remain motionless during the short 
sampling period that is required after 
each exercise. OSHA believes that any 
changes in fundamental fit caused by 
the test exercises should, consequently, 
be measured by the CNP method during 
the 10-second sampling period 
following each exercise, and that this 
does not affect the test’s ability to detect 
poor fits when the seal is stressed. 

In addition to the OSHA-accepted 
CNP fit test protocol. Dr. Crutchfield 
(Tr. 254) testified about a new fit test 
protocol for the CNP method. This new 
protocol is substantially different from 
the OSHA-accepted protocol, which 
requires the performance of test 

exercises followed by CNP 
measurements. The new protocol was 
also described in detail in a letter from 
Senator John McCain of Arizona on 
behalf of Dr. Crutchfield (Ex. 54—460). 
The new protocol submitted after the 
close of the post-hearing comment 
period is described as consisting of 
three exercises and two redonnings. The 
first exercise measured “fundamental 
respirator fit” with the head facing 
forward. The second exercise was a 
bending exercise, with the respirator 
parallel to the floor. The third exercise 
consisted of vigorously shaking the head 
from side-to-side for three seconds, 
followed by a “fundamental fit” 
measurement. The respirator user then 
is required to remove and redon the 
respirator twice, with “fundamental fit” 
measured after each redonning. This 
protocol results in five CNP 
measurements, from which a harmonic 
mean fit factor is calculated and used to 
make a pass-fail determination for the fit 
test. 

The information on the new protocol 
was not submitted to the rulemaking 
docket in time to allow an opportvmity 
for public comment. OSHA, therefore, 
cannot include it in this final standard. 
Appendix A, Part n establishes 
procedures by which OSHA will 
approve new fit testing protocols after 
allowing opportunity for public 
comment. A proponent of the revised 
CNP fit test protocol may submit it for 
approval in accordance with Appendix 
A, Part n. 

Proposed part (n)(A)(12) of Appendix 
A required that the employer maintain 
a record of the qualitative or 
quantitative fit test administered to an 
employee. This requirement has been 
moved to paragraph (m)(2) in the final 
standard to consolidate the standard’s 
recordkeeping requirements. The fit test 
record must include the date and type 
of fit test performed, employee 
information, and type of respirator. 
When a QNFT is administered, a record 
of the test (e.g., strip charts, computer 
integration) must be retained. The fit 
test records are to be maintained rmtil 
the next fit test is administered. A 
record is necessary for OSHA to 
determine compliance by verifying that: 
the employee has been fit tested, l^th 
prior to starting respirator use and at 
least annually thereafter; the tested 
employee passed the qualitative fit test 
or achieved a sufficiently high fit factor 
to pass the quantitative fit test for the 
required assigned protection factor; the 
quantitative fit test was correctly 
performed, and the fit factor calculated 
properly; and the model and size of the 
respirator used dming fit testing are the 
same as the model and size of the 

respirator used by the employee in the 
workplace. 

New Fit Test Protocols 

Paragraph (f)(3) of the proposed rule 
stated that OSHA would evaluate new 
fit test protocols under criteria specified 
in Section I of Appendix A and would 
initiate rulemaking under section 6(b)(7) 
of the OSH Act if ffie proponent of a 
new fit test method submitted the 
method and validation testing data to 
OSHA for evaluation. The section listed 
detailed criteria OSHA would apply in 
determining whether to approve the 
new protocol. 

Some commenters recommended 
alternative approaches for approving 
new fit test protocols. Mobil Oil (54- 
234) and the American Petroleum 
Institute (Ex. 54-330) suggested that 
NIOSH should be the reviewer of 
alternative fit test methods. Exxon (Ex. 
54-266) questioned the role OSHA 
would have in the approval of new fit 
test protocols, stating that NIOSH or 
other agencies or lalmratories could 
better review new fit test methods. The 
American Association of Occupational 
Health Nurses (Ex. 54-213) supported 
the use of other new fit test methods, 
provided that they have been 
demonstrated to 1^ statistically 
equivalent to the existing OSHA- 
accepted methods, but stated that the 
administrative rulemaking procedure 
OSHA had proposed would result in 
delays and paperwork that would 
discourage the development of new 
methods. The Composites Fabricators 
Association (Ex. 54-295) also stated that 
subjecting new fit test methods to 
rulemaking would discourage an 
employer from developing or adopting 
any fit test method not already approved 
by OSHA. The Society of the Plastics 
Industry (Ex. 54-310) stated that 
rulemaidng on new methods Was 
unnecessary, and that OSHA should 
publish criteria for fit tests and allow 
employers to adopt new methods < 
without cumbersome rulemaking. The 
National Association of Manufacturers 
(Ex. 54-313) proposed that publication 
of a new fit test method in a peer- 
reviewed journal should be prima facie 
evidence that the method had been 
validated. 

OSHA cannot accept the suggestion 
by some commenters that it should 
accept new fit test protocols without 
following the OSH Act’s rulemaking 
procedures. Appendix A was adopted 
under the OSH Act’s rulemaking 
procedmes and, imder section 6(b) of 
the Act, can only be modified through 
the same rulem^ng procedures. 
Modifications to Appendix A to add 
new fit test protocols would therefore 
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have to undergo the same type of 
rulemaking scrutiny, including the 
opportunity for public comment, that 
the approved protocols have received. 

In response to comments received, 
OSHA has modified Appendix A from 
the version contained in the proposal. 
These changes streamline the process of 
approving new fit test protocols by 
assuring that any new method proposed 
is supported by data of high quality. As 
modified, Appendix A also t^es a more 
performance-oriented approach to the 
approval process than did the proposal. 
Rather than listing the detailed criteria 
a new fit test protocol must satisfy, final 
Appendix A requires that a proposed 
new protocol be supported either by test 
results obtained by an independent 
government research laboratory or by 
publication in a peer-reviewed 
industrial hygiene journal. 

Both of these options will assure that 
any new fit test protocol proposed will 
have a sound scientific basis before 
being submitted to OSHA. Government 
research laboratories such as Los 
Alamos National Laboratory and 
Lawrence Livermore National 
Laboratory have considerable expertise 
in reviewing new fit test protocols to 
determine whether they are safe, 
accurate, and statistically valid. A 
favorable recommendation by such a 
laboratory, along with the supporting 
data gathered by the laboratory, will 
provide a solid basis on which OSHA 
can base its evaluation. Moreover, 
because the laboratory’s report and 
recommendation will be in the public 
record when the OSHA rulemaking 
proceeding begins, the public will have 
the opportunity to examine the data 
supporting the proposed new method 
and to provide any additional data 
either in support of or in opposition to 
the proposed method. 

An application for a new test protocol 
that has been published in a peer- 
reviewed industrial hygiene journal will 
similarly provide a sound basis for 
rulemaking on the new method. Like 
review by a national research laboratory, 
the peer-review process assures that the 
data supporting the method has been 
scrutinized and found acceptable by a 
neutral party with expertise in 
evaluating fit test methods. The 
published article would be available to 
the public when the rulemaking 
commences, and interested members of 
the public would therefore be apprised 
of all relevant aspects of the proposed 
method and would be well-positioned 
to comment on the method. 

OSHA believes that the final rule’s 
approach will streamline the process of 
accepting new fit test protocols and 
avoid discouraging the development of 

new methods. A rulemaking on a new 
protocol would thus only begin after the 
protocol’s proponent has established a 
solid basis for seeking the Agency’s 
approval. At the time the rulemaking 
begins, interested members of the public 
would know the scientific basis on 
which approval is sought and would be 
able to afford OSHA the benefit of their 
views. The rulemaking process should 
therefore be able to proceed more 
quickly than if OSHA were to evaluate 
data that had not previously been 
scrutinized by an expert body and were 
to base the approval process on the 
detailed criteria contained in Appendix 
A of the proposed rule. And because the 
rulemaking process can be expected to 
proceed expeditiously once a qualifying 
application has been submitted, parties 
interested in developing new protocols 
should not be discouraged from doing 
so. 

New fit test methods are to undergo 
notice and comment rulemaking. This 
decision reflects OSHA’s long 
experience in evaluating fit test <. 
methods, which includes, in this 
rulemaking, such fit test methods as the 
“condensation nuclei counter” (CNC) 
method and the “controlled negative 
pressure” (CNP) method and, in past 
rulemakings, the “saccharin QLFT” 
method and the “isoamyl acetate QLFT” 
method. In the past 20 years there have 
only been a few new methods, but each 
has required the evaluation of 
supporting data, and each new method 
has generated wide public interest and 
comment. New fit test methods, . 
particularly those that involve new 
scientific principles and new techniques 
for evaluating respirator performance, 
require full consideration and public 
discussion of the issues by the regulated 
community, competitive interests, 
respirator experts, and labor groups. The 
notice and comment rulemaldng process 
will ensure that OSHA receives the 
necessary public input, as well as data 
required for open evaluation, and that 
all interested parties have a chance to 
comment publicly on any new method. 
Publishing a new fit test method in the 
Federal Register should: elicit public 
comment and debate over the merits of 
the method: notify the regulated 
commimity of the possible availability 
of a new method; and solicit any 
additional information that would be 
relevant for consideration before OSHA 
makes its final decision. OSHA does not 
intend the rulemaking process to be 
cumbersome or involved, but such a 
process will ensure that all information 
and comments are available to the 
public, and that any known problems 

with the new method are addressed 
before final acceptance. 

Adopting an approach that allows for 
the acceptance of new fit test methods 
is a fundamental change to this 
standard. Fit test methods directly 
impact a worker’s health, since fit tests 
are designed to identify poorly fitting 
respirators. Without the careful 
evaluation that a new fit test method 
will receive during the rulemaking 
process, OSHA cannot be sure that a 
flawed fit test method would not be 
developed and marketed to respirator 
users. If used to select respirators, a 
flawed method would lead to 
unnecessary worker exposure to 
hazardous substances, since poorly 
fitting respirators would not be detected 
by the method. Determining the 
reliability of new fit test methods 
requires more evaluation, for example, 
than do new respirator cleaning 
methods or new user seal check 
methods, which can be developed by 
the respirator manufacturer (See 
Appendix B). New cleaning methods 
and user seal checks need not undergo 
rulemaking to become accepted 
methods. The more rigorous evaluation 
through notice and comment is required 
only for new fit testing methods, where 
OSHA experience has shown the need 
for a public review of performance. 

Moldex (Ex. 54-153) Mobil Oil (Ex. 
54-234), Exxon (Ex. 54-266), and the 
American Petroleum Institute (Ex. 54- 
330), recommended that OSHA allow 
interested parties other than employers 
to submit new fit test methods for 
OSHA acceptance. In the past, OSHA 
has allowed other interested parties, 
such as the developers of new fit test 
equipment, to submit new test protocols 
and methods for OSHA approval, and 
will continue to do so. To make this 
explicit, the final rule states that a 
proposed new protocol may be 
submitted by any person. 

Paragraph (g)—Use of Respirators 

The final rule requires employers to 
establish and implement procedures for 
the proper use of respirators. Paragraph 
(g)(1) contains specific requirements for 
ensuring an adequate facepiece seal 
each time a respirator is used. Paragraph 
(g)(2) requires employers to reevaluate 
respirator effectiveness when there are 
changes in environmental or user 
conditions, as well as requiring that 
employees leave the respirator use area 
if they detect any signs that respirator 
effectiveness has been compromised or 
to perform any adjustments. Paragraphs 
(g)(3) and (g)(4) address procedures for 
the use of respirators in IDLH 
atmospheres and in interior structural 
fire fighting, respectively. 
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Paragraph (g) of the proposal 
addressed the same issues in the context 
of requiring employers to develop and 
implement written standard operating 
procedures. As suggested by a number 
of commenters, OSHA has deleted the 
requirement for written procedures in 
light of the fact that paragraph (c) 
already requires a written respiratory 
protection program {Exs. 54-38, 54-163, 
54-226, 54-428). In addition, OSHA has 
moved to paragraph (d), governing 
respirator selection, the proposed 
paragraph (g) requirement that 
employers ensure that SCBAs are 
certihed for a minimum service life of 
30 minutes if they are to be used in 
IDLH atmospheres, for emergency entry, 
or for fire fitting. Final paragraph (g) 
thus contains only those requirements 
necessary for the appropriate use of 
respirators in non-IDLH, IDLH, and 
interior structural fire fighting 
atmospheres. 

Paragraph (g)(1)—Facepiece Seal 
Protection 

Paragraphs (g)(l)(i) and (g)(l)(ii) are 
intended to ensure that facial hair, other 
conditions potentially interfering with 
the facepiece seal or valve function, and 
eyewear or other personal protective 
equipment does not interfere with the 
effective functioning of the respirator. 
Paragraph (g)(l)(iii) requires employees 
to perform a user seal (^eck each time 
they put on a respirator for use in the 
workplace. 

Paragraph (g)(l)(i)(A) prohibits an 
employer from allowing respirators with 
tight-fitting facepieces to be worn by 
employees who have “facial hair that 
comes between the sealing surface of the 
facepiece and the face or &at interferes 
with valve function.” Paragraph 
(g)(l)(i)(B) prohibits tight-fitting 
facepieces to be worn by employees 
who have any condition that interferes 
with the face-to-facepiece seal or with 
valve function. The prior standard 
prohibited the wearing of respirators 
“when conditions prevent a good face 
seal. Such conditions may be a growth 
of beard [or] sideburns * * The 
proposed requirement would similarly 
have prohibited employers from 
allowing tight-fitting respirator 
facepieces to be worn by employees 
“wiA conditions that prevent such fits.” 
“Facial hair that interferes with the 
facepiece seal” was listed as one 
example of such a condition. The final 
rule thus clarifies the language of the 
NPRM. 

OSHA’s final standard affords 
employers more flexibility than the 
ANSI Z88.2-1992 standard. Section 
7.5.1, which prohibits the use of any 
respirator equipped with a facepiece. 

whether tight or loose-fitting, if the user 
has facial hair that comes between the 
sealing surface of the facepiece and the 
face. Although some commenters 
recommended that OSHA adopt the 
language of the ANSI standard (Exs. 54- 
218, 54-219), OSHA has determined 
that it is only necessary to apply the 
facial hair prohibition to tight-fitting 
respirators. 

The rulemaking record (Exs. 15-11, 
15-26,15-28, 15-27A, 15-30, 15-33, 
15-35,15-36, 15-41,15-52,15-58,15- 
62,15-73,15-77) also contains strong 
evidence that facial hair can interfere 
with tight-fitting facepiece seals. 
According to the study by Hyatt and 
Pritchard, discussed further below, 
facial hair includes stubble (Ex. 23-5). 
A number of studies and comments that 
were submitted to the record (Exs. 23- 
5, 36-49, 36-31, 36-45,36-47,54- 
443D, 54-408) addressed the effect of 
facial hair on respirator performance. 
McGee and Oestenstad (Ex. 23-2) tested 
eight volunteers on a closed-circuit, 
pressure-demand, self-contained 
breathing apparatus. The volunteers 
were clean-shaven at the beginning of 
the study. They underwent quantitative 
fit tests at two-week intervals over an 
eight-week beard growth period. Beard 
growth had a profound, negative effect 
on the observed fit factors. Most of the 
volunteers started with fit factors of 
20,000 when first fit tested; after eight 
weeks, these same workers achieved fit 
factors ranging only from 14 to 1067. 

In another study, E.C. Hyatt, J.A. 
Pritchard and others (Ex. 23-5) 
investigated the effect of facial hair on 
the performance of half-mask and full- 
facepiece respirators. Quantitative fit 
tests were performed on test volunteers 
with varying amovmts of facial hair, 
including stubble, sideburns, and 
beards. The results showed that facial 
hair can have a range of effects on 
respirator performance, depending on 
factors such as the degree to which the 
hair interferes with the sealing surface 
of the respirator, the physical 
characteristics of the hair, the type of 
respirator, and facial characteristics. In 
general, the presence of beards and wide 
sideburns had a detrimental effect on 
the performance of the respirators. The 
authors concluded that: 

• Individuals with excessive facial 
hair, including stubble and wide 
sideburns, that interfere with the seal 
cannot expect to obtain as high a degree 
of respirator performance as clean 
shaven individuals. 

• The degree of interference depends 
on many factors (e.g., the length, 
texture, and density of facial hair) and 
the extent to which those factors 

interfere with the respirator’s sealing 
surface. 

• Short of testing a bearded worker 
for fit daily, the only prudent 
approaches are to require that facial hair 
not interfere with the respirator seal 
surface (e.g., shave where the seal 
touches the face) or to prohibit the 
employee firom working in areas 
retiring respiratory protection. 

Other fit testing studies also show that 
non-bearded workers have significantly 
higher fit factors than bearded workers. 
Sl^tvedt and Loschiavo (Ex. 23-3) 
tested both half-mask and full facepiece 
respirators on 370 male employees who 
were fit tested both qualitatively and 
quantitatively; 67 of the employees had 
^11 beards. 'The bearded workers 
consistently failed qualitative fit testing. 
Bearded employees using half-masks 
had a median fit factor of 12, while 
clean-shaven employees had a median 
fit factor of 2950. For full facepiece 
respirators, bearded workers had a 
median fit factor of 30 and clean-shaven 
employees had a fit factor of greater 
than 10,000. 

Only one study found no significant 
difference in respirator performance for 
empleyees with or without beards. 
Fergin (Ex. 23-1) studied workplace 
protection factors, but not fit factors, for 
three different types of disposable 
respirators used by carbon setters during 
carbon setting and ore bucket filling 
operations. The study, which involved a 
total of 75 samples collected fium 38 • 
non-bearded and 22 bearded workers, 
compared ambient concentrations with 
“in-mask” concentrations. Beard t)rpes 
were classified as light, medium, heavy, 
fine, soft, coarse, and curly. Results 
showed no clear relationship between 
type of beard and respirator protection 
factor. The authors recommended that, 
<•• • * where acceptable protection 
factors can be demonstrated for subjects 
with facial hair, the no-beard rule 
should be waived.” 

OSHA does not find this study a 
persuasive basis for changing its 
position on facial hair. The fact that an 
acceptable protection factor can be 
obtained for a bearded respirator wearer 
in a workplace protection factor study 
does not mean Aat the worker can 
achieve the same protection level each 
time the respirator is used. First, 
protection factor studies are designed to 
minimize program defects and are often 
conducted under very tight supervision, 
which is generally not typical of 
conditions in real workplaces. Second, 
beards grow and change daily, resulting 
in variability of protection from one day 
to the next. 

Fergin based his conclusion that 
respirator performance is similar for 
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bearded and non-bearded workers on a 
statistical comparison of geometric 
means, calculated separately for each 
type of respirator for bearded and non- 
l^arded workers. OSHA is more 
concerned about the wide range of 
values than the geometric mean values. 
The protection factors observed by 
Fergin varied greatly and ranged from 
1-1041 (no beards) and 4-332 (beards) 
for a 3M-9910 respirator; 12-36 (no 
beards) and 7-30 (beards) for a 3M-8706 
respirator; and 5-1006 (no beards) and 
42-391 (beards) for a 3M-9906 
respirator. OSHA notes that the 
protection factors of 5 and lower that 
Fergin achieved for both bearded and 
clean-shaven workers are below the 
NIOSH recommended protection factors 
for disposable respirators of the types 
tested by Fergin (NIOSH Respirator 
Decision Logic, 1987, Ex. 9). 

There are several other weaknesses in 
this study that undermine its use as a 
counterweight to so much other 
evidence and expert opinion. The study 
did not account for particle size or the 
differences between protection factors 
obtained when the respirators were used 
in high as compared to low ambient 
concentrations. Moreover, two of the 
three respirators involved lacked 
adjustable face straps, which makes any 
sort of tightening impossible. Finally, 
the author himself cautioned that facial 
hair can significantly impair respirator 
seal effectiveness in atmospheres that 
are highly toxic or IDLH. 

In fact, most rulemaking participants 
(Exs. 3,13, 15-50, 23-2, 23-3, 23-5) 
agreed that facial hair can be a problem 
for respirator users, although they 
suggested different approaches to 
address this issue. A few commenters 
recommended that OSHA simply 
prohibit the use of respirators by 
bearded workers, based on the ANSI 
rationale that beards interfere with the • 
functioning of all respirators (Exs. 54- 
443, 54-408). In general, these 
commenters were opposed to any 
requirement in the standard that would 
have required employers to provide 
bearded workers with loose-fitting 
respirators to accommodate their beards. 
Other commenters stated that OSHA 
should require employers to provide 
loose-fitting respirators (e.g., supplied- 
air hoods, helmets, or suits) for use by 
employees with beards (Exs. 15-14,15- 
31, 15-34, 15-46, 15-47,15-48, 15-54, 
15-55,15-79,15-81, 54-427, 54-387, 
54-363). For example, NIOSH 
recommended that, when the situation 
permits, employers should be allowed 
to accommodate bearded workers by 
providing respirators that will not be 
affected by facial hair (Ex. 54—437). 
Daniel Shipp of the Industrial Safety 

Equipment Association (ISEA) also 
stated that, in situations where 
employers do not intend to enforce 
policies against facial hair, the ISEA 
would recommend that employers 
provide respirators that do not rely on 
a tight facepiece fit (Ex. 54-363). 

iSchard Uhlar and Michael Sprinker 
of the International Chemical Workers 
Union (ICWU) stated that there should 
be some provision in the standard to 
notify employees that respirators other 
than tight-fitting respirators can be used 
by bearded workers (Ex. 54—427). This 
comment is in basic agreement with 
NIOSH’s recommendation that there 
should be some provision in the 
standard to notify employees that other 
respirators that can be worn with beards 
exist (Ex. 54-437). 

In contrast, other comfnenters (Exs. 
54-408, 54-443) recommended that 
OSHA prohibit the wearing of beards by 
employees who use respirators on the 
grounds that employers should not have 
to supply loose-fitting respirators 
because an employee is unwilling to 
shave off his beard. More specifically, 
George Thomas of Duquesne Light 
Company (Ex. 54-408) stated that his 
company does not support a 
requirement that employers should 
provide workers with loose-fitting 
respirators when employees have facial 
hair. According to Mike Rush of the 
Association of American Railroads, 
requiring employers to provide 
respirators other than tight-fitting air- 
purifying respirators would be cost- 
prohibitive, because PAPRs cost 50 
times as much as half masks (Ex. 54- 
286). A. Gayle Jordan of Norfolk 
Southern Corporation quoted the cost of 
a PAPR as $700 (Ex. 54-267). 

This standard does not interfere 
directly with employer policies 
regarding facial hair. Instead, it requires 
employers to take the presence or 
absence of facial hair into consideration 
in developing policies for a given 
workplace; different policies may affect 
the range of choices available. However, 
OSHA notes that several respiratory 
protection alternatives, such as loose- 
fitting hoods or helmets, are available to 
accommodate facial hair. 

Some commenters focused on the 
specific language in the proposal. One 
commenter said that the term “any hair 
growth” should be substituted for 
“facial hair” (Ex. 54-69). Another urged 
OSHA to specify what acceptable facial 
hair growth was (Ex. 54-138). OSHA 
believes that the term “facial hair” is 
appropriate because the record shows 
that any facial hair, including beard 
stubble, can interfere with facepiece seal 
(Exs. 23-5, 54-69). By prohibiting hair 
that “comes between the sealing surface 

of the facepiece and the face,” as well 
as hair that “interferes with valve 
function,” OSHA believes it is being as 
precise as possible. OSHA believes that 
the second phrase is necessary because 
employees with large beards may shave 
the skin area where the facepiece of the 
respirator seals to the face but the 
fullness or length of the beard could still 
block the valve or cause the valve to 
malfunction. 

In a standard that will apply as 
broadly as this one will, it is not 
possible for OSHA to specify every 
condition under which respirator use 
may be affected by an employee’s facial 
hair. Workplace situations are variable, 
as is hair growth. OSHA has instead 
written the standard in performance- 
oriented terms, stressing the importance 
of the face-to-facepiece seal and 
conditions that might interfere with that 
seal. The thrust of the entire standard is 
on making sure that the fit and the 
performance of the respirator are not 
compromised. Employers, therefore, 
must ensure that respirators fit and 
perform properly. 

Paragraph (g)(l)(i)(B) prohibits an 
employer from allowing respirators with 
tight-fitting facepieces to be worn by 
employees who have any condition that 
interferes with the face-to-facepiece seal 
or valve function. Examples of these 
conditions include, but are not limited 
to, missing dentures, the presence of 
facial scars, the wearing of jewelry, or 
the use of headgear that projects under 
the facepiece seal. As with the facial 
hair requirements, the intent of this 
provision is to prevent an employee 
from wearing a respirator if there is any 
factor that could prevent an adequate 
facepiece-to-face seal. Therefore, 
conditions such as missing dentures or 
facial scars will not prevent an 
employee from using a respirator where 
it can be demonstrated that those 
conditions do not prevent an adequate 
seal. 

Paragraph (g)(l)(ii) requires employers 
to ensure that corrective glasses or 
goggles or other personal protective 
equipment is worn in a manner that 
does not interfere with the seal of the 
facepiece to the face of the user. The 
proposal contained a similar provision 
that addressed only eyewear. The prior 
standard contained a similar provision, 
but also prohibited the use of contact 
lenses with respirators. Final paragraph 
(g)(l)(ii) is consistent with the 1992 
ANSI standard, which allows the use of 
corrective lenses, spectacles, and face 
protection devices, providing that these 
items do not interfere with the seal of 
the respirator; ANSI also allows the use 
of contact lenses where the wearer has 
successfully worn such lenses before 
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and practices wearing them with the 
respirator. 

Most comments supported the 
proposed provision (Exs. 54-68, 54-266, 
54-286, 54-150, 54-155, 54-177, 54- 
189, 54-196, 54-209, 54-214, 54-219, 
54-222, 54-346, 54-402, 54-408, 54- 
267, 54-286, 54-361,54-232, 54-234, 
54-244, 54-245, 54-263, 54-265). Some 
commenters, however, addressed 
specific pieces of corrective eyewear. 
For example, Barbara Price of the 
Phillips Petroleum Company 
recommended, based on the company’s 
experience with successful quantitative 
fit testing of employees while wearing 
sports goggles, that prescription sports 
goggles be permitted with full facepiece 
respirators (Ex. 54-165). Darrell 
Mattheis of the Organization Resources 
Counselors (ORC) also supported the 
use of prescription sports goggles, such 
as the mask-adaptable goggles (MAG-1) 
by Criss Optical, with a full facepiece 
respirator, based on ORC companies’ 
successful quantitative fit testing 
experience (Ex. 54—424). 

Again, the standard is written in 
performance terms so that any particular 
piece of equipment may be used as long 
as it does not interfere with the 
facepiece seal. This has consistently 
been OSHA’s position under the prior 
standard as well. For example, in a 
compliance interpretation letter dated 
April 7,1987, OSHA addressed the use 
of eyeglass inserts or spectacle kits 
inside full facepiece respirators. OSHA 
stated that eyeglass inserts or spectacle 
kits are acceptable if the devices: (1) Do 
not interfere with the facepiece seal; (2) 
do not cause any distortion of vision; 
and (3) do not cause any physical harm 
to the wearer during use (Ex. 64-519). 

OSHA again addressed the 
appropriateness of using the MAG-1 
goggles with full facepiece respirators 
and SCBAs in a September 20,1995, 
letter to the Excelsior Fire Department. 
By 1995, OSHA had the benefit of four 
quantitative fit testing studies of MAG- 
1 goggles, two funded by the goggle 
manufacturer and the other two funded 
by OSHA itself. The letter to Excelsior 
stated that since the MAG-1 straps 
project under the facepiece, use of the 
MAG-1 could in some cases violate 
paragraph (e)(5)(i) of the previous 
standard. The letter concluded that 
obtaining a fit with these goggles is 
quite complex because the respirator 
user may be able in some cases to 
control the factors determining whether 
a seal can be obtained. (For a full 
discussion, see letter, 9/20/95, Ex. 64- 
520, Docket H-049a.) In a post hearing 
comment submitted by the Exxon 
Company, Steve Killiany commented 
about Criss Optical Mag Spectacles with 

thin rubber straps (Ex. 183). Mr. Killiany 
stated that the spectacles can safely be 
worn with full facepiece respirators as 
long as users are fit tested with the 
spectacles in place during fit tests. In its 
program, Exxon prohibits eyeglasses 
with temple pieces for users of full 
facepiece respirators. Exxon also 
prohibits hard contact lenses, but users 
are allowed to wear soft contact lenses. 

The NPRM contained a lengthy 
explanation of OSHA’s proposal not to 
include a prohibition against the use of 
contact lenses with respirators in the 
final rule (59 FR 58921,11/15/94). 
Although a few participants requested 
that OSHA retain the prohibition, or at 
least prohibit contact lenses in certain 
situations (Exs. 54-334, 54-387, 54- 
437), most of the commenters agreed 
with OSHA’s conclusion that contact 
lenses can be used safely with 
respirators (Exs. 54-68, 54-266, 54-286, 
54-150, 54-155, 54-177, 54-189, 54- 
196, 54-209, 54-214, 54-219, 54-222, 
54-232, 54-234, 54-244, 54-245, 54- 
263, 54-265,54-346,54-402,54-^08, 
54-267, 54-286, 54-361). For example, 
NIOSH specifically recommended that 
OSHA allow respirator users to wear 
contact lenses (Ex. 54—437). Lcury 
DeCook, President of the American 
Optometric Association, stated that the 
Association was not aware of any 
reports of injury because of the use of 
contact lenses with respirators (Ex. 54- 
235). Similarly, a study by the Lawrence 
Livermore National Laboratory showed 
that far fewer firefighters who wore 
contact lenses with their SCBAs had 
problems that necessitated the removal 
of their facepieces than did firefighters 
wearing glasses (Ex. 38-9). Finally, 
OSHA’s review of the record identified 
no evidence that the use of contact 
lenses with respirators increases safety 
hazards. 

OSHA notes that employers of 
employees who wear corrective eyewear 
must be sure that the respirator selected 
does not interfere with the eyewear, 
make it uncomfortable, or force the 
employee to remove the eyewear 
altogether. Employers should use the 
respirator selection process to make 
accommodations to ensure that their 
respirator-wearing employees can see 
properly when wearing these devices. 

In this final rule, OSHA has also 
expanded the requirements of paragraph 
(g)(l)(ii) to cover personal protective 
equipment other than goggles and 
glasses. Other forms of personal 
protective equipment are required by 
OSHA under specific circumstances 
(See, e.g.. Subpart I—Personal Protective 
Equipment, and Section 1910.133—Eye 
and face protection). Like eyewear, this 
equipment may interfere with the fit of 

respiratory protection equipment. The 
generic phrase “other personal 
protective equipment’’ applies to 
faceshields, protective clothing, and 
helmets, as well as to any other form of 
personal protective equipment that an 
employee may wear that could interfere 
with safe respirator use. 

Paragraph (g)(l)(iii) requires 
employers to ensure that their 
employees perform user sea*l checks 
each time they put on a tight-fitting 
respirator, using the “user seal check’’ 
procedures in Appendix B-1 or equally 
effective procedures recommended by 
the respirator manufacturer. The 
proposal would also have given 
employers the option of using either the 
Appendix B-1 procedures or those 
recommended by the manufacturer, 
which is also the approach 
recommended by the ANSI standards 
Although the prior standard also 
required a fit check each time the 
worker used a respirator, it mandated 
that the manufacturer’s instructions be 
followed when performing the check. 

OSHA’s prior respirator standard 
referred to respirators being “fit * * * 
checked.’’ The NPRM used the phrase 
“facepiece seal check,” and this has 
been changed in the final standard to 
“user seal check.” The three phrases are 
synonymous, and all three were used 
interchangeably by rulemaking 
participants (e.g., Exs. 54-218, 54-219, 
who recommended that the term “fit 
check” be used to be consistent with the 
ANSI Z88.2-1992 definition). Other 
commenters (Exs. 54-5, 54-408) used 
the term “seal check” or “facepiece seal 
check.” The final standard uses the term 
“user seal check” because OSHA 
believes that this phrase best describes 
the actual procedure to be performed by 
the respirator wearer. Also, commenters 
stated that the similarity between the 
terms “fit check" and “fit test” might 
lead to confusion, causing employers 
erroneously to conclude either that 
complete fit testing must be done each 
time an employee puts on a respirator 
or that the fit check can be substituted 
for a fit test. 

In general, commenters (Exs. 54-221, 
54-185, 54-321, 54-427, 54-414, 64- 
521) agreed with OSHA that user seal 
checks are necessary. Although these 
checks are not as objective a measure of 
facepiece leakage as a fit test, they do 
provide a quick and easy means of 
determining that a respirator is seated 
properly. If a user seal check cannot be 
performed on a tight-fitting respirator, 
the final rule prohibits that respirator 
from being used. Appendix B-1, which 
derives from the 1992 ANSI standard, 
contains procedures for user seal 
checking of negative pressure and 
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positive pressure devices. It states that 
a check is to be performed every time 
the respirator is donned or adjusted to 
ensure proper seating of the respirator to 
the face. 

Participants expressed diverse views 
on whether the negative/positive fit 
check procedures in Appendix B-1 
should be the exclusive means of 
compliance with this requirement or 
whether procedures recommended by 
respirator manufacturers should also be 
allowed. John Hale of Respirator 
Support Services stated that the only 
way to perform a fit check is to use the 
negative/positive fit check methods in 
Appendix B-1 (Ex. 54-5). George 
Notarianni of Logan Associates also 
recommended that reference to 
manufacturers’ procedures for fit 
checking be deleted, because he was 
unaware of any efiective fit check 
methods other than those described in 
Appendix B (Ex. 54-152). Richard 
Miller of the E.D. Bullard Company, 
however, stated that the manner in 
which fit checks are conducted should 
be left up to the manufacturer (Ex. 54— 
221). 

The positive/negative user seal checks 
descrit^d in Appendix B-1 cannot be 
perfonned on all tight-fitting respirators. 
William Lambert of the Mine Safety 
Appliances Company (MSA) (Ex. 54- 
414) stated that respirators for which 
negative or positive pressure tests 
cannot be performed should not be 
used. He also recommended that OSHA 
work cooperatively with NIOSH to 
develop a testing protocol that would 
preclude approval of respirators that 
cannot be easily checked using a 
positive/negative fit check. 

The rulemaking record, however, 
contains evidence that effective user 
seal checks can be performed in several 
ways. OSHA reviewed a study by Myers 
(1995) in which the authors described 
several ANSI fit check methods, an 
AIHA/ACGIH negative/positive pressure 
check, and manufacturer-recommended 
check methods (See Myers et al., 
“Effectiveness of Fit Check Methods on 
Half Mask Respirators,” in Applied 
Occupational Environmental Hygiene, 
Vol. 10(11), November 1995) (Ex. 64- 
521). In addition, the authors briefly 
explained that manufacturers of 
disposable, filtering facepieces 
recommended covering the mask with 
both hands, exhaling, and checking for 
air flow between the face and the 
sealing surface of the respirator. Since it 
was not the intent of the authors to 
evaluate different fit check methods, 
they did not present any comparison 
data; however, they did conclude that 
employing the manufacturer’s 
recommended fit check procedure will 

help detect and prevent poor respirator 
donning practices. OSHA is also aware 
that some manufacturers make a fit 
check cup that can be used to perform 
a user seal check even with valveless 
respirators. The final rule thus allows 
for the use of the methods in Appendix 
B-1 as well as manufacturers’ 
recommended procedures for user seal 
checks where these are equivalently 
effective. This means that respirator 
manufacturers’ recommended 
procedures may be used for user seal 
checking if the employer demonstrates 
that the manufacturer’s procedures are 
as effective as those in Appendix B-1. 
The intent of the “equally effective” 
phrase is to ensure that the procedures 
used have been demonstrated to be 
effective in identifying respirators that 
fit poorly when donned or adjusted. 
OSHA believes that the use of 
performance language will provide 
incentives to respirator manufacturers to 
develop new user seal check methods 
and to develop respirators for which 
user seal checks can be performed. 

There are also respirators for which 
no user seal checks can be conducted. 
A number of rulemaking participants 
argued that the inability to seal check a 
respirator should disqualify these 
respirators from use (See, e.g., Exs. 54- 
152, 54-408, 54-427, 54-321). For 
example, William Lambert of MSA (Ex. 
54-414) pointed out that, since 
respirators are not put on and taken off 
the same way each time, the seal check 
is essential to verify that the user has 
correctly donned the respirator. 

OSHA agrees with those commenters 
who stated that OSHA should not allow 
the use of respirators that cannot be fit 
checked. Without the ability to perform 
user seal checks, employees may be 
overexposed to respiratory hazards as a 
result of the respirator le^age caused 
by multiple redonnings and 
adjustments. OSHA believes that user 
seal checks are important in assuring 
that respirators are functioning 
properly. If no method exists to check 
how well a respirator performs during 
multiple redonnings under actual 
workplace conditions, OSHA does not 
consider the respirator acceptable for 
use. 

Richard Olson of the Dow Chemical 
Company raised another issue about 
paragraph (g)(l)(iii). He stated that use 
of the word “ensure” was inappropriate 
in this instance, because employers 
cannot “ensure” that user seal checks 
are performed: 

This is impossible for the employer to do 
in all cases l^cause the employer is not there. 
Supervision is not at the work site at all 
times, sometimes the employee is the only 
person in the facility. The employee can be 

trained to do this however the employer can 
not personally be there to observe and ensure 
every time the employee wears a respirator 
(Ex. 54-278). 

OSHA has stated consistently, in 
connection with the use of the word 
“ensure” in other standards, that it is 
not OSHA’s intent that each employee 
be continually monitored. Further, 
OSHA case law has held that employers 
are required by the use of the word 
“ensure” to take actions that will result 
in appropriate employee behavior. 
These actions consist of: rules with 
sanctions, training employees ih 
behaviors required, and exercising 
diligence in monitoring the safety 
behavior of their employees. The past 
enforcement history of the use of the 
word “ensure” in other OSHA 
standards, including the respirator 
provisions in substance specific 
standards, shows that employers who 
demonstrate this level of responsibility 
are in compliance with provisions that 
use the term “ensure.” 

Paragraph (g)(2)—Continuing Respirator 
Effectiveness 

Paragraph (g)(2) contains three sub- 
paragraphs. Paragraph (g)(2)(i) requires 
employers to be aware of conditions in 
work areas where employees are using 
respirators. Paragraph (g)(2)(ii) requires 
employers to ensure that their 
employees leave the respirator use area 
to perform any activity ffiat involves 
removing or adjusting a respirator 
facepiece or if there is any indication 
that a respirator may not be fully 
effective. Paragraph (g)(2)(iii) requires 
employers to replace, repair, or discard 
respirators if there is any indication that 
th^ are not functioning properly. 

The prior standard did not contain 
any of these provisions; however, OSHA 
proposed them after including similar 
requirements in a number of OSHA 
substance-specific health standards. 
OSHA believes that these provisions are 
important because the effectiveness of 
even the best respirator program is 
diminished if employers do not have 
procedures in place to ensure that 
respirators continue to provide 
appropriate protection. 

Final paragraph (g)(2)(i), which states, 
“Appropriate surveillance shall be 
maintained of work area conditions, and 
degree of employee exposure or stress,” 
reiterates paragraph (b)(8) of the prior 
standard. This means that employers are 
required to evaluate workplace 
conditions routinely so that they can 
provide additional respiratory 
protection or different respiratory 
protection, when necessary. By 
observing respirator use under actual 
workplace conditions, employers can 
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note problems such as changes in the fit 
of a respirator due to protective 
equipment or conditions leading to skin 
irritation. The employer can then make 
adjustments to ensure that employees 
continue to receive appropriate 
respiratory protection. 

Paragraph (gK2)(ii) requires employers 
to ensure that employees are allowed to 
leave the respirator use area in several 
circumstances. The intent of this 
requirement is to ensure that employees 
leave the area when necessary. The final 
standard stipulates that, in these cases, 
employees are to leave the “respirator 
use” area, not the work area or 
workplace. This language is intended to 
give employers the flexibility to 
establish safe areas in their workplaces 
that will minimize interruptions in 
work flow and production while 
ensuring that the area where respirators 
are removed is firee of respiratory 
hazards or contamination. 

Paragraph (g)(2)(ii)(A) requires 
employers to ensure that their 
employees leave the respirator use area 
to wash their faces and respirator 
facepieces as necessary to prevent eye or 
skin irritation; such irritation occurs 
fiequently with the wearing of tight- 
fitting respirators. Many of OSHA’s 
substance specific-standards, such as 
the cadmiiun (29 CFR 1910.1027) and 
arsenic (29 CFR 1910.1018) standards, 
as well as the ANSI Z88.2-1992 
standard, contain provisions allowing 
employees to leave the respirator use 
area to wash their faces and respirator 
facepieces to prevent the skin irritation 
that is often associated with the use of 
respirators. Paragraph (g)(2)(ii) is thus 
consistent with these requirements of 
the Agency’s substance-specific 
standards, as well as with the ANSI 
Z88.2-1992 standard. 

A number of participants (Exs. 54-6, 
36—47, 54-362) questioned the need for 
this provision, however. For example, 
Christopher Seniuk of Lovell Safety 
Management Company stated that 
allowing employees to leave the area to 
wash their faces is counterproductive 
because allowing frequent breaks 
increases the chance of contamination 
while putting on and removing the 
respirator (Ex. 54-6). Richard Boggs of 
ORC (Ex. 36—47) also recommended that 
this requirement be dropped, on the 
grounds that the frequency with which 
employees leave their work areas is a 
“labor relations” issue. Kevin Hayes of 
ABB Ceno Fuel Operations (Ex. 54-362) 
expressed a similar concern; he 
suggested that employees be allowed to 
leave the work area periodically, rather 
than on an “as necessary” basis, and 
asked that OSHA quantify the extent of 
skin irritation that needed to be present 

for employees to leave the area for 
washing and cleaning. Mr. Hayes was 
concerned that disgruntled employees 
could use this requirement to “establish 
a revolving door from the work area.” 

Dr. Franxlin Mirer, director of safety 
and health for the United Auto Workers, 
supported this provision, however; he 
stated that allowing employees to leave 
the area to wash would lead to fewer 
hygiene problems (Ex. 54-387). OSHA 
agrees with Dr. Mirer: if employees are 
allowed to wash their faces and 
respirators, the amount of 
contamination will be reduced, 
employees’ hands and respirators will 
be cleaner, and employees will be 
donning cleaner respirators. OSHA 
believes that, to protect employee 
health, employees must be able to wash 
their faces and facepieces as often as 
necessary. The skin irritation caused by 
dirty respirators can interfere with 
effective respirator use (Ex. 64-65). 
Clearly, any skin irritation that causes 
the wearer to move the respirator in a 
way that breaks the facepiece-to-face 
seal is sufficient to warrant an employee 
leaving the respirator use area to wash. 
Whenever eye or skin problems interfere 
with respirator performance, the wearer 
should be able to leave the use area. 

Paragraphs (g)(2)(ii)(B) and (C) require 
the employer to ensure that employees 
leave the respirator use area if they 
detect vapor or gas breakthrough, 
changes in breaking resistance, or 
leakage of the facepiece, and to replace 
the respirator or the filter, cartridge, or 
canister elements when these have been 
exhausted. These requirements are 
consistent with the MOSH Respirator 
Decision Logic (Ex. 9, page 8), which 
states that workers who suspect 
respirator failure should be instructed to 
leave the contaminated area 
immediately to assess and correct the 
problem. In addition, employees may 
need to leave the respirator use area to 
change the cartridge or canister when 
the end-of-service-life indicator (ESLI) 
or change schedule demands a change 
in canister or cartridge. (See the 
Summary and Explanation for 
paragraphs (c) and (d).) The 
requirements in paragraph (g)(2)(ii)(B) 
are essential to ensure the continuing 
effectiveness of the protection provided 
to the wearer by the respirator. If, for 
example, the wearer can detect the odor 
or taste of a vapor or gas, the cartridge 
or canister is clearly no longer providing 
protection. Similarly, if a filter element 
is so loaded with particulates that it 
increases the work-of-breathing, it 
clearly must be changed to continue to 
be effective. The leakage of air through 
the facepiece also requires immediate 
attention, because it is a sign that the 

facepiece-to-face seal has been broken 
and that the wearer is breathing 
contaminated air. 

Paragraph (g)(2)(ii)(C) requires 
employers to ensure that respirator 
wearers leave the use area when the 
filter element, cartridge, or canister 
must be changed in order for it to 
continue to provide the necessary 
protection. In the proposal, the term 
“filter elements” was used instead of 
the more specific language “cartridge” 
and “canister,” and the proposed 
language generated several comments 
requesting the Agency to clarify this 
terminology (See, e.g.. Ex. 54-173). A 
representative from Monsanto Company 
suggested that OSHA should change the 
language from “filter” to “cartridge” or 
“canister” (Ex. 54-219) because filters 
apply only to particulates, not vapors 
and gases. Lany Zobel, Medical Director 
of 3M, made a similar comment (Ex. 54- 
218). OSHA has amended the language 
in final paragraph (g)(2)(ii)(C) to make it 
more precise, and the final rule uses the 
terms “cartridge,” “canister,” and 
“filter” as these specifically apply. 

Paragraph (g)(2)(iii) requires the 
employer to replace, repair, or discard a 
respirator that is not functioning 
properly. This requirement applies in 
addition to the provisions in paragraphs 
(d) and (h) of this section that address 
the routine replacement of respirators 
and respirator parts; The language of 
this paragraph has been changed from 
the proposal to emphasize that a 
malfunctioning or otherwise defective 
respirator must be replaced or repaired 
before the user returns to the work area. 

Rulemaking participants agreed that 
respirators should not be used if they 
are defective in any way (See, e.g.. Ex. 
54-362, Kevin Hayes of ABB 
Combustion Engineering Nuclear 
Operations). However, one commenter, 
Peter Hernandez of the American Iron 
and Steel Institute, objected to the 
proposal’s requirement that defective 
respirators be repaired “immediately.” 
Mr. Hernandez stated that it is necessary 
immediately to replace, but not 
immediately to repair or discard, a 
defective respirator (Ex. 54-307). OSHA 
agrees that employers can delay 
repairing or discarding respirators so 
long as the affected employees have 
been issued proper replacement 
respirators. "This was the intent of 
paragraph (g)(8) in the NPRM, and this 
point has been clarified in the final 
regulation by placing the word 
“replace” first and deleting the word 
“immediately.” The intent of final 
paragraph (g)(2)(iii) is to ensure that 
employees receive the necessary 
protection whenever they are in a 
respirator use area. This paragraph 
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means that employers must ensure that 
employees in the respirator use area are 
wearing respirators that are in good 
working order. 

The proposed rule would have 
required disposables to be discarded at 
the end of the task or workshift, 
whichever came first (See paragraph 
(g)(9) of the NPRM). A number of 
commenters (See, e.g., Exs. 54-309, 54— 
307, 54-442) discussed the use of, and 
the criteria for discarding, disposable 
respirators, OSHA has deleted specific 
references to the term “disposable” in 
the final rule and has instead required, 
in paragraph (g)(2)(iii), that employers 
replace, repair, or discard respirators if 
employees detect vapor or gas 
breakthrough, a change in breathing 
resistance, or leakage of the facepiece, or 
identify any other respirator defect, 
before allowing the employee to return 
to the work area. This requirement thus 
focuses on the need for respirators to 
function properly to provide protection 
to employees rather than on a time 
schedule for discarding particular 
re^irators. 

Some commenters stated that 
disposable respirators should be 
allowed to be used until the physical 
integrity of the respirator is 
compromised, which may take longer 
than one work shift (Exs. 54-190, 54- 
193, 54-197, 54-205, 54-214, 54-222, 
54-241, 54-253, 54-268, 54-271, 54- 
307, 54-357, 54-171). For example. 
Peter Hernandez, representing the 
American Iron and Steel Institute, stated 
that employees may perform 20 
different tasks in a work day (Ex. 54- 
307). The implication of Mr. Hernandez’ 
comment is that workers who perform 
short duration tasks would have been 
required by the proposed requirement to 
use many disposable respirators in the 
course of such a day, which would be 
unnecessarily expensive. Suey Howe, 
representing the Associated Builders 
and Contractors, recommended that 
employees be allowed to keep their 
disposable respirators in clean 
containers on days when the same task 
may be performed intermittently (Ex. 
54-309). Homer Cole of Reynolds 
Metals Company stated that some 
workplace situations exist where the 
environment is clean enough for 
disposable respirators to be reused (Ex. 
54-222). Randy Sheppard, Battalion 
Chief of Palm Beach County Fire-Rescue 
(Ex. 54—442), stated that disposing of 
HEPA disposable respirators after each 
use would be extremely costly for large 
fire departments that respond to many 
emergency calls. He noted that these 
respirators should be discarded, 
however, when they are no longer in 
their original working condition. 

whether this condition results from 
contamination, structural defects, or 
wear. In a post hearing comment 
submitted by the North American 
Insulation Manufacturers Association 
(NAIMA), Kenneth Mentzer, Executive 
Vice President, and others stated that 
OSHA should make it clear that NIOSH- 
approved disposable respirators may be 
used when they provide adequate 
protection factors for the exposures 
encountered. The authors of this 
submission also stated that NIOSH- 
approved disposable respirators provide 
protection and have some advantages 
over reusable respirators (Ex. 176). 

Richard Niemeier of NIOSH (Ex. 54- 
437) recommended that dust-mist and 
dust-mist-fume disposable respirators 
not be reused, on the grounds that many 
of these models degrade in oil mist and 
humid environments. He also 
recommended that only filters approved 
under 42 CFR Part 84 be considered for 
use beyond one shift. 

OSHA has considered all of these 
comments in revising the language in 
final paragraph (g)(2)(iii) to reflect a 
more performance-oriented approach to 
the replacement, repair, or discarding of 
respirators. Nonetheless, employers still 
have the responsibility, in paragraph 
(a)(2), to ensure that respirators are 
suitable for each use to which they are 
put. [See also discussion in NPRM, 59 
FR 58922.1 

Paragraphs (g)(3) and (g)(4)—Procedures 
for IDLH Atmospheres and Interior 
Structural Fire Fighting 

Paragraphs (g)(3) and (g)(4) of the final 
rule contain requirements for respirator 
use in IDLH atmospheres. Paragraph 
(g)(3) addresses all IDLH atmospheres, 
and paragraph (g)(4) contains three 
additional requirements applicable only 
to the extra-hazardous environments 
encountered during interior structural 
fire fighting. These two paragraphs, 
which deal with requirements for 
standby personnel outside the BDLH 
atmosphere and communication 
between those standby personnel and 
the respirator users inside the 
atmosphere, are intended to ensure that 
adequate rescue capability exists in case 
of respirator failure or some other 
emergency inside the IDLH 
environment. 

Paragraphs (g)(3) (i), (ii), and (iii) 
require that at least one employee who 
is trained and equipped to provide 
effective emergency rescue be located 
outside the IDLH respirator use area, 
and that this employee maintain 
commimication with the respirator 
user(s) inside the area. Paragraphs (g)(3) 
(iv) and (v) require, respectively, that 
the employer or authorized designee be 

notified before the standby personnel 
undertake rescue activity and that the 
employer or designee then provide 
appropriate assistance for the particular 
situation. Paragraph (g)(3)(vi) addresses 
emergency equipment needed by the 
standby personnel so that they can 
perform their duties effectively. 

The prior standard, § 1910.134(e), did 
not distinguish between types of IDLH 
atmospheres. Instead, it distinguished 
between IDLH and potentially IDLH 
atmospheres. It stated that only one 
standby person was necessary when a 
respirator failure “could” cause its 
wearer to be overcome, but that standby 
“men” (plural) with suitable rescue 
equipment were required when 
employees must enter known IDLH 
atmospheres wearing SCBA. Under this 
provision, at least two standby 
personnel were required for known 
IDLH atmospheres (See, e.g.. May 1, 
1995 memo fi-om James Stanley, Deputy 
Assistant Secretary, to Regional 
Administrators and state-plan 
designees). In IDLH atmospheres where 
airline respirators are used, the prior 
standard required that users be 
equipped with safety harnesses and 
safety lines to lift or remove them from 
the hazardous atmosphere and that “a 
standby man or men,” equipped with 
suitable SCBA, be available for 
emergency rescue. 

The proposal would have required 
that, for all IDLH atmospheres, at least 
one standby person, able to provide 
emergency assistance, be located 
outside any IDLH ataosphere, and that 
this person must maintain 
communication with the employee(s) in 
the IDLH atmosphere. 

The need for standby personnel when 
workers use respirators in IDLH 
atmospheres is clear. The margin for 
error in IDLH atmospheres is slight or 
nonexistent because an equipment 
malfunction or employee mistake can, 
without warning, expose the employee 
to an atmosphere incapable of 
supporting human life. Such exposure 
may disable the employee from exiting 
the atmosphere without help and 
require an immediate rescue if the 
employee’s life is to be saved. 
Accordingly, the standard requires that, 
whenever employees work in an IDLH 
atmosphere, at least one standby person 
must remain outside the atmosphere in 
commvmication with the employee(s) 
inside the atmosphere. It also requires 
that the standby personnel be trained 
and equipped to provide effective 
emergency assistance. 

A number of reports from OSHA’s 
investigative files demonstrate the types 
of failures that can give rise to the need 
for immediate rescues of workers in 
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IDLH atmospheres. These cases 
illustrate that the absence of properly 
equipped standby personnel greatly 
increases the risk to the employees who 
enter the IDLH atmosphere. For 
example, a fire in a cold-rolling mill 
triggered a carbon dioxide fire 
extinguishing system and created an 
oxygen deficient atmosphere in the 
mill’s basement. Two seciirity guards 
descended a stairway into the basement 
to reset the system. Although the 
employees had been provided SCBAs, 
they left those respiratory devices in 
their vehicle and look only a single self¬ 
rescuer with them. The workers 
collapsed upon reaching the bottom of 
the stairway. No standby personnel 
were present and, as a result, the 
workers were not discovered imtil 30 
minutes had elapsed. Attempts to revive 
them failed. This case illustrates that the 
suddenness with which workers can be 
disabled in an IDLH atmosphere can 
prevent the workers from leaving the 
atmosphere under their own power and 
underlines the need for employers to 
provide standby personnel whenever 
workers enter such atmospheres. If a 
properly trained and equipped standby 
person had been present, that person 
could have notified the employer that 
help was needed when the two workers 
collapsed and could have initiated 
rescue efforts immediately. 

In another case, two mechanics 
entered a com starch reactor to perform 
routine maintenance and repair. 
Employee No. 1 detected the odor of 
propylene oxide and then observed the 
chemical mnning out of an open vent. 
Employee No. 1 managed to escape, but 
employee No. 2 was overcome and died. 
A standby person equipped with proper 
rescue equipment would have been able 
to provide immediate, effective 
assistance once employee No. 2 was 
overcome and might have saved that 
employee’s life. 

Some cases from OSHA’s 
investigative files involve fatalities that 
occurred when standby personnel were 
present but were unable to prevent the 
fotalities from occurring. These cases 
illustrate both the types of failures that 
can give rise to the need for immediate 
rescue^efforts in IDLH atmospheres and 
the importance of standby personnel 
being trained and equipped to provide 
effective rescue capability. 

In one case, £m employee (No. 1) was 
working in a confined space while 
wearing an SCBA. A standby person 
(No. 2) advised employee No. 1 that the 
respirator’s air supply was low and that 
he should leave the confined space. 
However, employee No. 1 collapsed and 
died before he could exit. Employee No. 
2 had no equipment with which to 

extricate employee No. 1 from the 
confined space. This example 
illustrates, first, that even an employee 
who is properly equipped when 
entering an IDLH atmosphere may need 
to be rescued as a result of human error 
and/or equipment failrire. It also 
illustrates the need for the standby 
person to be equipped to be able to 
provide effective emergency rescue. 

In yet another case, an employee (No. 
1) was sandblasting inside a rail car 
wearing an airline respirator with an 
abrasive blasting hood. A standby 
person (No. 2) was stationed outside the 
car. During the operation, employee No. 
1 swallowed a dental appliance and lost 
consciousness. Employee No. 2 had not 
maintained constant communication 
with employee No. 1 and only 
discovered that employee No. 1 had 
been overcome too late to save his life. 
This case shows that the demanding 
work often required by a worker 
constrained by respiratory equipment in 
an IDLH atmosphere may lead to 
accidents that can disable the worker 
and require immediate rescue efforts. It 
also illustrates that the need for 
emergency assistance can arise at any 
time and without warning, and that 
standby personnel must ^erefore 
maintain constant commimication with 
the worker(s) inside the IDLH 
atmosphere. 

Standby personnel must also be 
adequately trained and equipped to 
protect themselves against the IDLH 
atmosphere if an emergency arises. In a 
recent case, two employees (Nos. 1 and 
2) were installing a blind flange in a 
pipeline used to transfer hydrogen 
sulfide. As the flange was opened, the 
hydrogen sulfide alarm sounded. 
Employee No. 1 tried to remove his full- 
facepiece respirator, was overcome, and 
died. Employee No. 2 had previously 
loosened the straps on his respirator to 
test for the smell of hydrogen sulfide 
and was also overcome. A standby 
person (No. 3) equipped with an SCBA 
was on the groimd outside the area and 
attempted an immediate rescue. 
Unfortunately, his respirator caught on 
an obstruction and tore as he attempted 
to enter the atmosphere and he, along 
with employee No. 2, was overcome and 
required hospitalization. The case is 
another example of the type of human 
and equipment failures that can 
endanger employees who must work in 
IDLH atmospheres. Although the rescue 
effort in this case faltered, the presence 
of a standby person equipped with an 
SCBA increased the chance that the 
employees in the IDLH atmosphere 
could have been rescued before they 
were killed or seriously injiued, and the 
availability of appropriate respiratory 

equipment reduced the risk to the 
standby person who attempted the 
rescue. It illustrates the benefit of 
having standby persormel who can 
undertake imm^iate rescue efforts and 
the need for such personnel to be 
trained and equipped properly for their 
own protection as well as the protection 
of the workers in the IDLH atmosphere. 

The proposed provision would nave 
requir^ only a single standby person in 
most IDLH situations. However, 
firefighter representatives luged OSHA 
(Ex. 75, Tr. 468-469) to retain the prior 
standard’s requirement for two standby 
personnel and to expand the provision 
to cover all IDLH atmospheres. OSHA 
has determined, however, that outside 
of the fire fighting and emergency 
response situations, which are 
discussed in connection with paragraph 
(g)(4), environments containing IDLH 
atmospheres are frequently well-enough 
characterized and controlled that a 
single standby person is adequate. In 
most fixed workplaces, the atmosphere 
is known, i.e., has been well 
characterized either through analysis of 
monitoring results or throu^ a process 
hazard analysis. For example, 
employers in chemical plants have 
conducted comprehensive process 
hazard analyses as required hy OSHA’s 
Process Safety Management standard, 29 
CFR 1910.119, to determine which of 
their process \mits pose potential IDLH 
hazards. In such situations, effective 
communication systems and rescue 
capabilities have been established. In 
addition, in many industrial IDLH 
situations, only one respirator user is 
exposed to the IDLH atmosphere at a 
time, which means that a single standby 
person can easily monitor that 
employee’s status. Even in situations 
where more than one respirator user is 
inside an IDLH atmosphere, a single 
standby person can often provide 
adequate communication and support. 
For example, in a small pump room or 
shed, even though two or three 
employees may be inside an IDLH 
atmosphere performing routine 
maintenance activities such as changing 
pump seals, one standby person can 
observe and communicate with all of 
them. In this type of situation, one 
standby person is adequate and 
appropriate. 

In other cases, however, more than 
one standby person may be needed; 
paragraph (g)(3)(i) of the final standard 
therefore states the requirement for 
standby personnel in performance 
language: “one employee or, when 
needed, more than one employee * * * 
[shall be] located outside the fiDLH 
atmosphere.” For example, to clean and 
paint the inside of a multi-level, multi- 
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portal water tower, a process that often 
generates a deadly atmosphere as a 
result of cleaning solution and paint 
solvent vapors, employees often enter 
the tower through different portals to 
work on different levels. In such a 
situation, there will be a need for good 
communications at each entry portal, 
and more than one standby person 
would be needed to maintain adequate 
communication and accessibility. 

Several commenters (Exs. 54-6, 54- 
38, and 54-266) requested clarification 
of the proposed requirements that 
employers ensure that communication 
is maintained between the employee(s) 
in the IDLH atmosphere and the standby 
personnel located outside the IDLH 
environment. For example, Exxon (Ex. 
54-266) requested that OSH A make 
clear that, in addition to voice 
commimication, visual contact and 
hand signals may be used. In response, 
paragraph (g)(3)(ii) of the final rule 
clarifies that visual, voice, or signal line 
communication must be maintained 
between the employee(s) in the IDLH 
atmosphere and the employee(s) located 
outside the IDLH atmosphere. 

Under final paragraph (g)(3)(iv), 
employers must ensure that before 
entering an IDLH environment to 
provide emergency rescue, standby 
personnel notify the employer, or a 
designee authorized by the employer to 
provide necessary assistance, that they 
are about to enter the IDLH area. The 
employer will have determined, in 
advance, as part of the written respirator 
program’s worksite-specific procedures, 
the procedures standby personnel will 
follow and whom they must notify in 
rescue situations. The employer’s 
emergency response team may provide 
the necessary support, or other 
arrangements may have been made with 
local firefighting and emergency rescue 
personnel. The language used requires 
that the employer be notified, which 
provides the employer great flexibility 
in determining who will respond to 
such emergency rescue situations. 

Paragra^ (g)(3)(iv) responds to 
concerns expressed by several 
participants (Exs. 54-6, 54-266, 54-307, 
54-330) about the obligation of standby 
personnel to provide effective 
emergency rescue. A number of 
comments emphasized that standby 
personnel should not attempt any 
rescue activities without making sure 
that their own whereabouts are known 
and monitored. According to Exxon (Ex. 
54 266), “the “stand-by’’ person should 
be able to summon effective emergency 
assistance and only then provide the 
assistance.’’ Christopher Seniuk of 
Lovell Safety Management Company 
also stated that a standby employee 

should have a telephone or radio to 
summon help and should not be 
expected to enter an IDLH environment 
for rescue until additional help arrives 
(Ex. 54-6). The American Iron and Steel 
Institute (Ex. 54-307) agreed, stating 
that the standby person should be in 
communication with the employee(s) in 
the IDLH atmosphere and be “able to 
assist in providing or obtaining effective 
emergency assistance.’’ The American 
Petroleum Institute (Ex. 54-330) also 
stated that when the employee wears a 
respirator in an IDLH atmosphere, the 
employer must ensure that adequate 
provisions have been made for rescue. 

OSHA agrees that standby personnel 
should contact the employer or 
employer’s designee before undertaking 
any rescue activities in an IDLH 
atmosphere. Accordingly, final 
paragraph (g)(3)(iv) includes an 
employer or designee notification 
requirement. Although this requirement 
was not contained in the NPRM, a 
similar requirement has been included 
in other OSHA standards, e.g., the 
Permit Required Confined Spaces 
standard, 29 CFR 1910.146, and the 
Hazardous Waste Operations and 
Emergency Response standard, 29 CFR 
1910.120. By including this 
requirement, OSHA is pointing to the 
need for the employer or authorized 
designee to take responsibility for 
ensuring that rescue operations are 
carried out appropriately, that rescuers 
are provided with proper respiratory 
equipment, and that employees are 
adequately prepared to facilitate rescue 
attempts. 

On the other hand, the notification 
provision is not intended to suggest that 
standby employees should wait 
indefinitely for their employer or 
designee to respond to notification 
before entering the IDLH atmosphere 
when employees inside are in danger of 
succumbing and standby personnel are 
appropriately trained and equipped to 
provide assistance, OSHA is aware that 
this practice is followed in fire fighting 
situations (See paragraph 6-4.4, NFPA 
1500 standard, 1997.) In the majority of 
cases, however, rescuers should not 
enter the IDLH environment until 
receiving some response to the 
notification that rescue is necessary, i.e., 
the employer or designee should know 
that the rescuers are entering, and 
emergency response units should be on 
their way to the incident. OSHA 
believes that these requirements are 
consistent with current industry 
practice (Exs. 54-266, 54-307, 54-6) 
and with other OSHA standards (e.g., 
the permit-required confined spaces 
standard). 

This practice is consistent with 
OSHA’s interpretations of other 
standards. (See letter of interpretation of 
the Hazardous Waste and Emergency 
Response Standard 29 CFR 1910.120 
regarding the number of standby 
personnel present when there is a 
potential emergency); “* * * process 
operators who have (1) informed the 
incident command * * * of the 
emergency * * * (2) (have] adequate 
PPE (3) [have] adequate training * * * 
and (4) employed the buddy system, 
may take limited action * * * once the 
emergency response team arrives, these 
employees would be restricted to the 
action that their training level allows 
* * * this has been OSHA’s long 
standing policy for operators responding 
to emergencies * * ‘’’McCullyto 
Olson: July ll, 1996, 

Failure to follow such practices can 
result in employee death. For example, 
recently, one employee (No. 1) was 
working inside a reactor vessel, 
attempting to obtain a sample of 
catalyst. He was wearing a supplied air 
respirator with an escape bottle. The 
standby “attendant” informed the 
employee inside that it was time to exit 
to change the air supply cylinder; 
witnesses said the inside employee (No. 
1) did not appear to hear this 
instruction. When the air supply 
became critical, other workers outside 
“yelled” to the inside employee to hurry 
outside: by then, the inside employee 
was moving slowly and then fell. The 
attendant tried to check the air pressure 
while another employee, a bystander 
welder (No. 2), entered the vessel 
without a breathing apparatus and tried 
to help the inside employee (No. 1). The 
welder also fell down. Other bystanders 
were partially overcome by the nitrogen 
coming out of the vessel. The air hose 
on the respirator on the inside employee 
(No. 1) was disconnected. Neither the 
first employee inside (No. 1) nor the 
welder (No. 2) was wearing a harness or 
lifeline. The inside employee later died. 
[OSHA citation text abstracts for 
unscheduled investigations of accidents 
involving fatalities (one or more) and 
catastrophic injuries during calendar 
years 1994 and 1995]. 

Once the employer or designee has 
been notified, paragraph (g)(3)(v) 
requires the employer or designee to 
provide the necessary assistance 
appropriate to the situation. Such 
assistance does not always require that 
additional standby personnel enter the 
hazardous atmosphere: in some cases, 
the appropriate assistance could be, for 
example, the provision of emergency 
medical treatment. If standby employees 
do need to enter the hazardous 
environment to perform rescue 
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operations, however, the employer must 
ensure that those rescuers are fully 
protected. 

Final paragraphs (g)(3Kvi) (A), (B), 
and (C) require that standby personnel 
have appropriate equipment to 
minimize the danger to these personnel 
during rescue efforts. They stipulate that 
standby employees be equipped with 
pressure demand or other positive 
pressure SCBA, or a pressure demand or 
other positive pressure supplied-air 
respirator with auxiliary SCBA, 
according to final paragraph 
(g)(3)(vi)(A). This requirement was 
contained in paragraph (g)(2)(i) of the 
proposal, and was not objected to by 
any participants. It is also consistent 
with requirements in clause 7.3.2 of 
ANSI Z88.2—1992. 

The requirements that address 
appropriate retrieval equipment and 
means of rescue in paragraphs 
(g)(3Kvi)(B)-(C) are written in 
performance-based language. 
Established rescue procedures are well 
known, and retrieval equipment is 
readily available. OSHA therefore 
believes that it is necessary merely to 
state that this equipment must be used 
unless its use would increase the overall 
risk associated with entry into or rescue 
from the IDLH environment. OSHA 
acknowledged in the Permit-Required 
Confined Space standard, 58 FR 4530, 
that situations exist in which retrieval 
lines (harnesses, wristlets, anklets) may 
pose an entanglement problem, 
especially in areas in which air lines or 
electrical cords are present in the work 
areas in which the BDLH atmosphere 
occurs. Most of the time, however, 
rescue*with retrieval equipment is 
effective, and much safer for the 
rescuers (Ex. 54-428). 

Paragraph (g)(4) applies only to 
respirator use in the ultra-hazardous 
context of interior structural fire 
fighting; the requirements in this 
paragraph apply in addition to those in 
paragraph (g)(3). OSHA has included 
this provision in its standard in 
response to the record evidence about 
the extreme hazards of this activity. 
Paragraph (g)(4)(i) requires that workers 
engaged in interior structural fire 
fighting work in a buddy system: at least 
two workers must enter the building 
together, so that they can monitor each 
other’s whereabouts as well as the work 
environment. In addition, for interior 
structural firefighting, paragraph 
(g)(4)(ii) retains the requirement that 
there be at least two standby personnel 
outside the IDLH respirator use area, 
i.e., outside the fire area. Paragraph 
(g)(4)(iii) requires that all personnel 
engaged in interior structural fire 
fighting use SCBA respirators. Finally, 

the notes to paragraph (g)(4) clarify that 
these requirements are not intended to 
interfere with necessary rescue 
operations, and the extent to which the 
standby personnel can perform other 
functions. 

Paragraph (g)(4) of this Federal 
standard applies to private sector 
workers engaged in firefighting through 
industrial fire brigades, private 
incorporated fire companies. Federal 
employees through S^tion 19 of the 
OSH Act, and other firefighters. It 
should be noted that Federal OSHA’s 
jurisdiction does not extend to 
employees of state and local 
governments; therefore, public sector 
firefighters are covered only in the 25 
states which operate their own OSHA- 
approved occupational safety and health 
state programs and are required to 
extend the provisions of their state 
standards to these workers. These states 
and territories are: Alaska, Arizona, 
California, Connecticut, Hawaii, 
Indiana, lovva, Kentucky, Maryland, 
Michigan, Minnesota, Nevada, New 
Mexico, New York, North Carolina, 
Oregon, Puerto Rico, South Carolina, 
Tennessee, Utah, Vermont, Virginia, 
Virgin Islands, Washington, and 
Wyoming . Eighteen (18) of these states 
under certain circumstances also 
consider “volunteers” to be employees 
and thus may provide protection to 
private or public sector volunteer 
firefighters, subject to specific 
interpretation of state law. State and 
local government employees, including 
firefighters, in States which do not 
operate OSHA-approved state plans, are 
not covered by these requirements, 
unless voluntarily adopted for local 
applicability. 

Although the proposed rule did not 
distinguish between interior structural 
fire fighting and other IDLH situations, 
OSHA decided to include separate 
requirements for the former activity in 
the final standard in response to 
evidence in the record that safeguards 
that may be adequate for well-controlled 
and well-characterized IDLH situations 
are not adequate in the uncontrolled 
and unpredictable situation presented 
by a burning building. The firefighting 
commimity already recognizes that one 
person alone cannot be sent safely into 
a structure to fight a fire that is beyond 
the incipient stage. The final rule’s 
staffing requirements for fire fighting are 
consistent with OSHA’s current 
enforcement practice for employers 
subject to federal OSHA enforcement, 
and assure that firefighters will not be 
subject to any diminution in protection 
as a result of the more flexible 
requirements for IDLH respirator use 

included in other paragraphs of the final 
rule. 

OSHA has previously recognized that 
emergency situations analogous to 
interior structural fire fighting require 
additional safeguards for employees 
involved in emergency response 
activities. For example, the Hazardous 
Waste Operations and Emergency 
Response (HAZWOPER) standard, at 29 
CFR 1910.120(q), requires the use of a 
“buddy system” in responding to IDLH 
atmospheres. This means that 
employees involved in such operations 
are to be organized into workgroups in 
such a manner that each employee of 
the work group is designated to be 
observed continuously by at least one 
other employee in the work group. 
Paragraph (q)(3)(v) of § 1910.120 
requires operations in hazardous areas 
to be performed using the buddy system 
in groups of two or more; paragraph 
(q)(3)(vi) of that standard specifies that 
back-up personnel shall stand by with 
equipment ready to provide assistance 
or rescue, OSHA has made clear that 
these provisions require more than one 
standby person to be present. 

The final standard is also consistent 
with relevant National Fire Protection 
Association (NFPA) standards. The 
NFPA is recognized internationally as a 
clearinghouse for information on fire 
prevention, fire fighting procedures, and 
fire protection. A number of NFPA 
standards require firefighters using 
SCBA to operate in a buddy system. 
NFPA 1404, “Fire Department Self- 
Contained Breathing Apparatus 
Program,” states, in paragraph 3-1.6, 
that members using SCBA are to operate 
in teams of two or more, must be able 
to communicate with each other 
through visual, audible, physical, safety 
guide rope, electronic, or other means to 
coordinate their activities, and are to 
remain in close proximity to each other 
to provide emergency assistance. 

The NFPA 600 standard addressing 
industrial fire brigades requires in 
paragraph 5.3.5 that firefighters using 
SCBA “operate in teams of two or more 
who are in communication with each 
other * * * and are in close proximity 
to each other to provide assistance in 
case of an emergency.” Although this 
standard, which applies only to 
industrial fire brigades where 
firefighters are working in fixed 
locations'lhat are well characterized and 
have established communications and 
rescue systems, requires only one 
standby person outside the fire area, 
another standard, NFPA 1500, 
“Standard on Fire Department 
Occupational Safety and Health 
Programs,” which addresses fire 
department safety and health programs 
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in the general sense, requires at least 
two standby personnel. This provision 
first appeared in 1992, as a Tentative 
Interim Amendment to NFPA 1500 
requiring, in paragraph 6-4.1.1, that 
“[a]t least four members shall be 
assembled before initiating interior fire 
fighting operations at a working 
structural fire.” In 1997, NFPA finalized 
the Amendment. Paragraph 6—4 of the 
ciurent NFPA 1500 standard, “Members 
Operating at Emergency Incidents,” 
addresses the nun^r of persons 
required to be present, and requires at 
least four individuals, consisting of two 
persons in the hazard area and two 
individuals outside the hazard area, for 
assistance or rescue (paragraph 6-4.4). 
One standby member is permitted to 
perform other duties, but those other 
duties are not allowed to interfere with 
the member’s ability to provide 
assistance or rescue to the firefighters 
working at the incident (paragraph 6- 
4.2). 

In addition, a 1994 OXI/NIOSH Alert, 
titled “Request for Assistance in 
Preventing Injuries and Death of 
Firefighters,” also recommends the use 
of a buddy system whenever firefighters 
wear SCBAs. The recommendation 
states: 

Two firefighters should work together and 
remain in contact with each other at all 
times. Two additional firefighters should 
form a rescue team that is stationed outside 
the hazardous area. The rescue team should 
be trained and equipped to begin a rescue 
immediately if any of the firefighters in the 
hazardous area require assistance. 

Similarly, in testimony on H.R. 1783 
before the Subcommittee on Economic 
and Educational Opportunities, House 
of Representatives, 104th Congress (July 
11,1995, Chairman: Cass Ballenger), 
Harold A. Schaitberger, Executive 
Assistant to the General President of the 
International Association of Fire 
Fighters (lAFF), stated that “* * * our 
organization understood from the outset 
that the regulation [29 CFR 1910.134(e)] 
required firefighters wearing self- 
contained breathing apparatus and 
involved in interior structural fire 
operations to operate in a ‘buddy 
system,’ with two firefighters entering a 
burning building and two firefighters 
stationed outside the endangered area 
for assistance or rescue, and for 
accountability purposes * * * The two- 
in/two-out rule has been the industry 
standard in the fire service for over 25 
years.” 

The record in this rulemaking 
provides strong support for including 
this requirement in the final standard. 
Richard Duffy, Director of Occupational 
Health and Safety for the International 
Association of Fire Fighters (lAFF), 

argued strongly for provisions similar to 
those in the HAZWOPER standard for 
SCBA users working in IDLH situations. 
In his written testimony (Ex. 75), Mr. 
Duffy stated that the proposed 
requirements in paragraph (g)(2)(ii), 
which would not have required the 
buddy system or that two standby 
personnel be available outside the IDLH 
atmosphere, would place workers using 
respiratory protection in IDLH 
situations at considerable risk. 

The lAFF recommended that a 
minimum of 4 individuals be present 
any time employees are using SCBA in 
an IDLH atmosphere: two individuals to 
work as a team inside the IDLH 
atmosphere and two identically trained 
and equipped employees to remain 
outside to accoimt for, and be available 
to assist or rescue, the team members 
working inside the IDLH atmosphere 
(Tr. 468-469). The inside employees 
would use a buddy system and maintain 
direct voice or visual contact or be 
tethered with a signal line (Tr. 468- 
469). 

According to Mr. Duffy, these changes 
were necessary: 

to save workers’—specifically firefighters’— 
lives. Since 1970 • * • 1,416 members of 
[lAFF] have died in the line of duty. 
Prohibiting employers from allowing 
employees to work alone while working in 
IDLH, p>otentially IDLH or unknown 
atmospheres • * • would have saved many 
of these firefighters’ lives * * • [i]f there was 
a team in place that accoimted for employees 
while they were working in IDLH * * * 
many more firefighters would have been 
saved and [be] alive today (Ex. 75). 

Mr. Duffy described several incidents in 
which firefighters had been injured or 
killed because of inadequate safety 
practices, and particularly the failure to 
have specific individuals assigned to 
keep track of employees in IDLH 
atmospheres. For example, he referred 
to a recent occurrence (Tr. 470) in 
which three firefighters died inside an 
IDLH atmosphere. In this incident, 
although many firefighters were on the 
scene, no one could account for the 
three firefighters who had been 
overcome by the IDLH atmosphere. 
Their bodies were later discovered 
inside the burned building. It appears 
that more stringent precautions, such as 
a buddy system and standby personnel 
specifically assigned to keep track of the 
firefighters’ condition, could have 
prevented these deaths. 

In addition, the Oklahoma 
Department of Labor submitted 
comments stating that it supports a two- 
in/two-out rule, especially for 
firefighters. Specifically, it stated that 
“Although we are not a state plan state, 
we operate a fully functional OSHA 

safety and health program in the public 
sector * * * it would be unfortimate if 
the new respiratory protection 
standard’s interpretation of the ‘buddy 
system’ * * * confused this issue (two- 
out for firefighters) [Ex. 187].” However, 
some firefighter services and 
organizations urged OSHA to abandon 
its existing requirement for at least two 
standby personnel. For example, 
Truckee Meadows Fire Protection 
District in Nevada (Ex. 384) stated that: 

there are circumstances where a three person 
* • * company can safely and efficiently 
respond and aggressively attack a fire. 
Similarly, there are occasions where 
additional personnel and resources may be 
required before initiating an attack * ■ * the 
emphasis must be practically placed upon 
assessment of the risk at the time of arrival 
and throughout the incident to determine the 
resources and precautions needed. The 
overriding concern should be * * * safe 
egress or recovery of personnel should 
conditions change, regardless of the standby 
crew assembled. 

A similar opinion was expressed by the 
fire chief of Sparks, Nevada (Ex. 54- 
129). 

Even a comment from the County of 
Rockland Fire Training Center, Pomona, 
New York (Ex. 54-155) recommending 
removing the requirement for standby 
personnel from the final rule, noted that 
“in operations during a fire or 
emergency, it is a standard practice to 
utilize the team approach.” The 
comment went on to state, however, that 
“removing the restriction of having 
persons outside the IDLH * * * and 
allowing the incident commander the 
flexibility of moving personnel around 
as he or she sees fit at any given 
situation * * * would actually enhance 
the safety of our forces operating at the 
scene of a fire or emergency.” As 
discussed below, OSHA believes that 
the requirements in the final standard 
allow enough flexibility to meiximize 
safety. 

OSHA concludes that, for interior 
structural fire fighting, a buddy system 
for workers inside the IDLH atmosphere 
and at least two standby personnel 
outside that atmosphere are necessary. 
In fact, as noted above, OSHA has 
previously explained that under the 
prior standard and the OSH Act’s 
general duty clause, there must be more 
than one person present outside and at 
least two firefighters inside when 
conducting an interior attack on an 
interior structural fire. Accordingly, 
special provisions have been included 
in this revised respiratory protection 
standard to clarify that firefighters may 
not enter an IDLH atmosphere alone 
dining interior structural firefighting, 
and that two standby personnel are 
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required for edl Interior structural fire 
fighting. 

As discussed above, however, OSHA 
does not believe that similar practices 
are necessary in better controlled and 
characterized IDLH situations, such as 
those potentially arising in industrial 
environments. In those cases, where 
standby personnel can more easily track 
the precise movements of the respirator 
users and communication mechanisms 
are in place. OSHA believes that one 
standby person will often be sufficient, 
although paragraph (g)(3){i) clearly 
recognizes that some nonfirefighting 
IDLH situations will require multiple 
standby personnel. 

These additional requirements are 
necessary because fire fighting reuiks 
among the most hazeudous of all 
occupations, and interior structural fire 
fighting is one of the most dangerous 
fire fighting jobs (See, e.g., Jankovic et 
al. 1991). As the International 
Association of Fire Chiefs (Ex. 54-328) 
pointed out, “[t]he fire fighter is usually 
operating in a hostile environment 
where normal systems, facilities, 
processes and equipment to ensure 
safety have already failed.” A very basic 
difference between firefighters— 
particularly those involved in fighting 
interior structural fires—and employees 
in other occupations is that the work 
site is always new and unknown. 
Firefighters do not report to a fixed 
location or work in a familiar 
environment. Heat stress also afiects 
firefighters differently than other 
workers. Petrochemical workers and 
those in other high heat-stress 
occupations, such as highway workers, 
can deal with issues such as heat stress 
through other options, including 
acclimatization periods for new 
employees, scheduling high exertion 
work at night, and allowing frequent 
breaks (Smith 1996). Firefighters do not 
have these options. 

Fire fighting is also extremely 
stressful mentally because of the sense 
of personal danger and urgency inherent 
in search and rescue operations. A 
firefighter regularly steps into situations 
that others are fleeing, accepting a level 
of personal risk that would be 
unacceptable to workers in most other 
occupations. Psychological stress is 
caused by the firefighter’s need to focus 
on the protection of lives emd property, 
as well as the need to maximize his or 
her own personal safety and that of his/ 
her coworkers. Tenants and others in 
the process of being rescued have also 
been known to panic and attack 
firefighters to obtain air fi-om the 
firefighter’s respirator in an attempt to 
save their own lives (1994 NIOSH 
Alert). 

Fire fighting is a high-risk occupation 
with a very narrow window of 
survivability for those who lose their 
orientation or become disabled on the 
job. The terrible toll among firefighters 
is recorded in many different national 
data bases. For example, for the period 
1980-1989, the NIOSH National 
Traumatic Occupational Fatalities 
(NTOF) Surveillance System reported 
278 deaths among firefighters caused 
just by work-related traumatic injuries; 
NIOSH recognizes that this number is 
an underestimate because of the 
collection and reporting methods used 
by NTOF, which limit the kinds of 
events recorded. Data collected by the 
lAFF for the period 1970-1994 report 
1,369 firefighter deaths, and data 
collected by the NFPA for the period 
1990-1992 indicate that 280 firefighters 
died in this 2-year period alone (1994 
NIOSH Alert). OSHA believes that the 
requirements of this respirator standard 
may prevent a significant niunber of 
these deaths and injuries. For example, 
in a recent incident, a team of two 
firefighters was operating inside a 
structural fire. Rapidly deteriorating 
conditions occvut^ in which there was 
dense smoke. Confusion ensued and the 
team lost contact, resulting in one 
firefighter death. (Incident number 2; 
OSHA Investigations of Firefighter 
Fatalities; 10/1/91-3/17/97; IMIS) In 
this situation, the need for additional 
accountability and monitoring of 
firefighters during interior structural fire 
fighting is clear. Multiple standby 
personnel and two-person teams inside 
an IDLH atmosphere are therefore 
necessary to check for signs of heat 
stress, other illnesses, disorientation, 
malfunctioning of respiratory and other 
protective equipment, and to assist in 
exit or rescue when needed (Smith, 
1996). 

OSHA emphasizes that the 
requirement for standby personnel does 
not preclude the incident commander 
from relying on his/her professional 
judgment to make assignments during a 
fire emergency. Although the standard 
requires at least two standby persons 
during the attack on an interior fire, 
there are obviously situations where 
more than two persons will be required 
both inside and outside the interior 
structure, a decision ultimately to be 
made by the incident commander. In 
addition, as is the case under the 
previous respiratory protection 
standard, one of the standby personnel 
may have other duties and may even 
serve as the incident commander. 
According to OSHA’s letter to Chief 
Ewell, IFC, Oakland, CA, (J. Dear; 2/27/ 
96), “* * * one of the two individuals 

outside the ha2:ard area may be assigned 
more than one role, such as incident 
commander in charge of the emergency 
or the safety officer. However, the 
assignment of standby personnel of 
other roles such as the incident 
commander, safety officer, or operator of 
fire apparatus will not be permitted if by 
abandoning their critical task(s) to assist 
in, or if necessary, perform a rescue 
clearly jeopardizes the safety and health 
of any firefighter working at the 
incident.” OSHA has included specific 
guidemce regarding other duties of 
standby personnel under paragraph 
(g)(4). These duties are consistent with 
OSHA’s past enforcement policy and 
NFPA recommendations (NFPA 1500, 
1977 Edition; Section 6-4.4.2). 

It is important to have at least two 
standby people available so that in the 
event of an emergency in which both 
members of the interior team need 
rescue or other assistance, adequate 
personnel are available for rescue. As 
Harold A. Schaitberger testified, “• * * 
The two-in/two-out rule has been the • 
industry standard in the fire service for 
over 25 years. It is also based on 
common sense. If there are two 
firefighters inside a burning building 
when a roof caves in, at least two 
firefighters are required to assist and/or 
rescue them (Testimony on H.R. 1783 
before the Subcommittee on Economic 
and Educational Opportimities, House 
of Representatives, 104th Congress (July 
11,1995, Chairman: Cass Ballenger).” 
Whenever possible, the use of the buddy 
system should also be maintained 
diuing rescue operations. 

Moreover, the “two-in/two-out” 
requirement does not take effect until 
firefighters begin to perform interior 
structural fire fighting. While the fire is 
in the incipient stage, the incident 
commander or other person in charge 
may conduct an investigation or “size 
up” the situation to determine whether 
the fire has progressed beyond the 
incipient stage. During this investigative 
phase, the standard does not require 
two-member teams inside and outside 
the structure. Similarly, nothing in this 
rule is meant to preclude firefi^ters 
from performing rescue activities before 
an entire team has assembled. If there 
are fewer than four team members 
available, and an individual inside the 
burning structure must be rescued 
immediately, this rule does not prevent 
the rescue from occurring, as the Note 
to the regulatory text makes clear. 
However, once firefighters begin the 
interior attack on an interior structural 
fire, the atmosphere is assumed to be 
IDLH and paragraph (g)(4) applies. 

OSHA’s requirement in no way is 
intended to establish staffing 
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requirements with regard to, for 
example, the number of persons on a 
fire truck or the size of a fire company. 
Rather, the 2 in / 2 out provision 
specifies only the number of firefighters 
who must be present before the interior 
attack on an interior structural fire is 
initiated. Firefighters m§y be assembled 
ft-om multiple companies, or arrive at 
the scene at various times. Ail that is 
intended is that an interior attack 
should not be undertaken until 
sufficient staff are assembled to allow 
for both buddy and standby teams. 

These requirements are consistent 
with OSHA’s past enforcement policy. 
OSHA has relied on the NFPA 
recommendations as a basis for 
determining an appropriate standard of 
care in fire fighting situations imder the 
General Duty Clause of the OSH Act, 29 
U.S.C. 654(a)(1). In its interpretative 
memoranda addressing requirements 
that are applicable to firefighters, OSHA 
noted that occupational exposure to fire 
is a well-recognized hazard, and that 
^refighters using SCBA in hazardous 
atmospheres should be operating in a 
buddy system of two or more personnel. 
The Agency explained that even under 
OSHA’s previous respiratory protection 
standard, a minimum of four personnel 
should be used, with two members 
inside the hazardous area and two 
members outside the hazardous area 
who are available to enter the area to 
provide emergency assistance or rescue 
if needed. One memorandum also 
pointed out that there was no 
prohibition against the outside standby 
personnel having other duties, such as 
functioning as incident commander or 
safety officer, as long as it would not 
jeopardize the safety and health of any 
firefighter working at the incident if the 
standby personnel left those duties to 
perform emergency assistance and 
rescue operations. 

OSHA notes that the requirements of 
paragraph (g)(4) apply in addition to the 
requirements of OSHA’s specific fire 
protection standards, subpart L of 29 
CFR1910. OSHA intends to begin 
negotiated rulemaking on those fire 
protection standards in the near future. 

Paragraph (h)—Maintenance and Care of 
Respirators 

This final standard for respiratory 
protection, in paragraph (h), addresses 
the elements of respirator maintenance 
and care that OSHA believes are 
essential to the proper functioning of 
respirators for the continuing protection 
of employees. As OSHA stated in the 
preamble to the NPRM (59 FR 58923), 
“a lax attitude toward this part of the 
respiratory protection program will 
negate successful selection and fit 

because the devices will not deliver the 
assumed protection unless they are kept 
in good working order.” The 
maintenance and care provisions, which 
are divided into cleaning and 
disinfecting, storage, inspection, and 
repair, are essentially unchanged (with 
the exception of the cleaning and 
disinfecting provisions) from paragraph 
(f) of OSHA’s prior respiratory 
protection standard. Some 
rearrangement and consolidation of the 
regulatory text and minor language 
changes have been made to this 
paragraph to simplify and clarify the 
requirements as a result of comments 
and concerns that were raised in 
response to the proposed rule. 

Paragraph (h){l) of the final standard 
requires that employers provide each 
respirator wearer with a respirator that 
is clean, sanitary, and in good working 
order. It further requires that employers 
use the procedures for cleaning and 
disinfecting respirators described in 
mandatory Appendix B-2 or, 
alternatively, procedures recommended 
by the respirator manufacturer, 
provided such procedures are as 
effective as those in Appendix B-2. The 
prior respiratory protection standard • 
required that employers clean and 
disinfect respirators in accordance with 
the maintenance and care provision of 
paragraph (f), but offered no specific 
guidance on how to perform these 
procedures. Mandatory Appendix B-2 
presents a method employers may use to 
comply with the cleaning and 
disinf^ting requirements of final 
paragraph (h)(1). The procedures listed 
in Appendix B-2 were compiled from 
several sources, including publications 
of the American Industrial Hygiene 
Association, ANSI Z88.2-1992 (clause 
A.4, Aimex A), and NIOSH. Other 
methods may be u^ed, including those 
recommended by the respirator 
manufacturer, as long as they are 
equivalent in effectiveness to the 
method in Appendix B-2. Equivalent 
effectiveness simply means that the 
procedures used must accomplish the 
objectives set forth in Appendix B-2, 
i.e., must ensure that the respirator is 
properly cleaned and disinfected in a 
manner that prevents damage to the 
respirator and does not cause harm to 
the user. 

Several commenters (Exs. 54-267, 54— 
300, 54-307) supported the cleaning 
and disinfecting provisions in general 
and the inclusion of manufacturers’ 
instructions in particular. The American 
Iron and Steel Institute (AISI), for 
example, suggested the following 
language: “Respirators must be cleaned 
cmd maintained in a sanitary condition. 
The cleaning procedmes recommended 

by the respirator manufacturer or in 
Appendix B, or a recognized standard¬ 
setting organization should be 
followed” (Ex. 54-307). 

The need for appropriate cleaning and 
disinfecting procedures was also 
supported during the hearings. For 
example, James Johnson of Lawrence 
Livermore National Laboratories 
testified: 

[Plrocedures and schedules for cleaning, 
disinfecting, storing, inspecting, repairing, or 
otherwise maintaining respirators • • • are 
elements of the respiratory protection 
program which are important and are 
addressed in the rule * * *. I did some 
personal evaluation on the disinfecting 
procedures recommended by several U.S. 
respirator manufecturers. I found that they 
vary significantly. If you look in Appendix B 
of the proposed rule, the hypochlorite or 
bleach recommendation and the other 
disinfectants outlined there are certainly 
what is typically recommended and used (Tr. 
184). 

The Appendix B-2 procedures can be 
used both with manual and semi- 
automated cleaning methods, such as 
those using specially adapted domestic 
dishwashers and washing machines. As 
with most effective cleaning procedures. 
Appendix B-2 divides the cleaning 
process into disassembly of 
components, cleaning and disinfecting, 
rinsing, drying, reassembly and testing. 
Recommended temperatures for 
washing and rinsing are given in 
Appendhx B-2, as are instructions for 
preparing effective disinfectants. 

OSHA has made minor changes to the 
contents of Appendix B-2 in the final , 
standard. For example, the cleaning 
procedures listed in the final rule are 
more consistent with the procedures 
suggested in Clause A.4, Annex A of the 
ANSI Z88.2-1992 standard than those 
proposed, particularly with regard to the 
temperatures recommended to prevent 
damage to the respirator. Additionally, 
automated cleaning, which is now being 
used by many larger companies, is 
allowed as long as effective cleaning 
and disinfecting solutions are used and 
recommended temperatures, which are 
designed to prevent damage to 
respirator components, are not 
exceeded. 

Commenters (Exs. 54-91, 54-187, 54- 
330, 54-389, 54-309, Tr. 695) generally 
supported the need for a respirator 
maintenance program but took differing 
approaches to the provisions proposed 
in paragraph (h)(1) (i)-(iii) dealing with 
the frequency of cleaning and 
disinfecting respirators. One commenter 
(Ex. 54-187) agreed with the provisions 
as proposed. Others (Exs. 54-208, 54- 
67, 54-91, 54—408) recommended a 
more performance-oriented approach. 
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For example, Darell Bevis of Bevis 
Associates International objected to the 
proposed requirement that respirators 
that are issued for the exclusive use of 
an employee be cleaned and disinfected 
daily by stating: 

[Dliffering workplace conditions will 
require that cleaning and disinfection may be 
required more frequently or even less 
frequently than daily. A requirement for 
daily cleaning when unnecessary results in 
considerable additional respirator program 
costs with no benefrt. A more realistic and 
still enforceable requirement would be 
routinely used respirators issued for the 
exclusive use of an employee shall be 
cleaned and disinfected as frequently as 
necessary to ensure that the user has a clean, 
sanitary, properly functioning respirator at 
all times (Tr. 695). 

Other commenters (Exs. 54-67, 54-91, 
54-234, 54-271, 54-278, 54-286, 54- 
289, 54-293, 54-334, 54-350, 54-374, 
54-424, 54—435, Ex. 163) also objected 
to cleaning and disinfecting respirators 
at the end of each day’s use if the 
respirator is issued for the exclusive use 
of a single employee. These comments 
were in general agreement with the 
American Industrial Hygiene 
Association’s statement: 

The performance-oriented language of the 
existing standard is more reasonable [than 
the proposed language). Cleaning and 
disinfecting of individually assigned 
respirators should be done “as needed’’ to 
assure proper respirator performance and to 
preclude skin irritation or toxicity hazards 
from accumulation of materials. Disinfecting 
an individually issued respirator is probably 
not necessary at all unless the “contaminant’’ 
is biological in nature (Ex. 54-208). 

Several other commenters (See, e.g., 
Exs. 54-330, 54-389, 309) were in favor 
of cleaning individually assigned 
respirators at the end of each day’s use, 
but recommended disinfecting or 
sanitizing only after longer periods or 
when necessary. Michael Laford, 
Manager of Industrial Hygiene and 
Safety at Cambrex, commented as 
follows: 

It is important to clean all p>ersonal 
protective equipment, preferably after each 
use as needed, and not just once a day. 
However, is the additional requirement for 
daily disinfection * * * where respirators 
are individually assigned, supported with 
valid studies or data? In the absence of data 
that supports a real benefit of this 
requirement, the language should revert to 
“periodic” disinfecting of respirators (Ex. 54- 
389). 

The need for flexibility with respect 
to maintaining clean and sanitary 
respirators was also discussed during 
the hearings. For example, in response 
to a question asked by a member of the 
OSHA panel regarding how often a 
respirator mask should be cleaned. 

James (Zentner, Safety emd Health 
Specialist with the United Steel 
Workers of America JUSWA), replied 
that it depended on the length of time 
the respirator is worn and the workplace 
conditions. He stated, “If you’re 
working in a smelter where it’s hot and 
dirty and dusty, workers probably need 
to take that respirator off about every 30 
minutes and do a good, thorough job of 
washing the grit and dirt off their face 
and ... do a quick maintenance clean¬ 
up job on the sealing surface of the 
respirator so it maintains an adequate 
fit” (Tr. 1068). Darell Bevis of Bevis 
Associates International (Tr. 747-748) 
responded similarly when asked this 
question; he contrasted dusty 
workplaces, such as fossil fuel power 
generation plants where respirators 
become filthy with hazardous 
particulates, to workplaces involving 
exposure only to gases and vapors 
where respirators may remain clean for 
long periods. 

OSHA agrees with these commenters 
that the necessary frequency for 
cleaning a respirator can range from 
several times a day to less than daily. 
Therefore, OSHA has restated paragraph 
(h)(l)(i) in performance-based language, 
which will provide employers with 
flexibility in maintaining clean and 
sanitary respirators when the respirator 
is used exclusively by a single 
employee. Final paragraph (h)(l)(i) now 
reads as follows: “Respirators issued for 
the exclusive use of an employee shall 
be cleaned and disinfected as often as 
necessary to be maintained in a sanitary 
condition.” Final paragraph (h)(l)(i) is 
complemented by the respirator use 
provision in final paragraph (g)(2)(ii)(A), 
which requires that employers ensure 
that workers leave the respirator use 
area to wash their faces as necessary to 
prevent eye or skin irritation. OSHA 
believes that compliance with final 
paragraphs (h)(l)(i) and (g)(2)(ii)(A), as 
well as the training provisions in 
paragraph (k) regarding maintenance of 
the respirator, will provide effective 
employee protection against hazardous 
substances that accumulate on the 
respirator, interfere with facepiece seal, 
and cause irritation of the user’s skin. 

Proposed paragraphs (h)(l)(ii)-(iii) 
specified that respirators used by more 
than one employee or respirators issued 
for emergency use be cleaned and 
disinfected after each use and were the 
subject of a number of comments (See, 
e.g., Exs. 54-67, 54-234, 54-361, 54- 
408, 54-424 and Tr. 695). For example, 
the Service Employees International 
Union (Ex. 54-455) suggested*that 
OSHA replace the phrase “after each 
use” with “before &ey are worn by 
another user.” OSHA agrees with this 

suggestion as it applies to the shared use 
of respirators in non-emergency 
situations, and has revised final 
paragraph (h)(l)(ii) to require cleaning 
and disinfecting of respirators prior to 
their use by other individuals. OSHA 
believes that this modification provides 
flexibility in those areas where 
respirators are assigned to more than 
one employee. This requirement's also 
consistent with the parallel provision of 
ANSI Z88.2-1992. However, if the 
respirator is to be used in an emergency 
situation, it should be in a clean and 
sanitary condition and immediately 
ready for use at all times. Emergency 
personnel cannot waste time cleaning 
and sanitizing the respirator prior to 
responding to an emergency. Thus, if 
the respirator is one that is maintained 
for emergency use, the final standard in 
paragraph (h)(l)(iii) retains the 
requirement to clean and disinfect the 
re^irator after each use. 

Final paragraph (h)(l)(iv) requires the 
cleaning and disinfecting of respirators 
used in fit testing and training exercises. 
This provision was added in response to 
a recommendation made by the Public 
Service Company of Colorado (Ex. 54- 
179) that respirators be cleaned and 
disinfected after each fit test. 
Additionally, representatives of 
Electronic and Information 
Technologies (Ex. 54-161) pointed out 
that, although the proposal addressed 
cleaning and disinfecting procedures for 
respirators worn during routine and 
emergency use, it did not specify how 
respirators should be cleaned/ 
disinfected during fit testing or training 
activities. Since these conditions 
involve shared use, OSHA has 
emphasized in final paragraph (h)(l)(iv) 
the need to properly clean and disinfect 
or sanitize respirators used for training 
and fit testing after each use. 

OSHA noted in the proposal that it 
was not stating who should do the 
cleaning and disinfecting, only that it be 
done (59 FR 58924). However, as with 
all other provisions of the standard, the 
employer is responsible for satisfying 
the cleaning and disinfecting 
requirements. The final standard 
requires that the employer ensure that 
cleaning is done properly, and that only 
properly cleaned and disinfected 
respirators are used. The employer is 
allowed to choose the cleaning and 
disinfecting program that best meets the 
requirements of the standard and the 
particular circumstances of the 
workplace. Richard Uhlar, an industrial 
hygienist for the International Chemical 
Workers Union (ICWU), commented 
that workers should be given paid time 
to clean, disinfect, and inspect 
respirators: otherwise, in the view of 
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this commenter, respirators will not be 
taken care of properly (Ex. 54-427). 
OSHA notes that if the employer elects 
to have employees clean their own 
respirators, the employer must provide 
the cleaning and disinfecting 
equipment, supplies, and facilities, as 
well as time for the job to be done. 

Commenting on a preproposal draft of 
the standard, the United Steelworkers of 
America (USWA) (Ex. 36-46) 
recommended that OSHA require the 
employer to clean and repair respirators. 
The USWA stated that programs in 
which employers require employees to 
return their respirators at the end of 
each shift to a central facility for 
inspection, cleaning, and repairs by 
trained personnel are more effective 
than programs in which employees are 
responsible for cleaning their own 
respirators. OSHA agrees that such a 
centralized cleaning and repair 

^operation can ensure that properly 
cleaned and disinfected respirators are 
available for use, but this approach is 
not the only way to fulfill this 
requirement. For example, central 
facilities may be inappropriate in 
workplaces where respirator use is 
infrequent, or where the number of 
respirators in use is small. 

Final paragraph (h)(2). which 
establishes storage requirements for 
respirators, does not differ substantively 
from the corresponding requirements in 
the proposal. However, some of the 
proposed provisions have been 
consolidated to simplify understanding 
and interpretation of the requirements. 
Final paragraph (h)(2)(i) sets forth the 
storage requirements for all respirators, 
while final paragraph (h)(2)(ii) 
addresses additional requirements for 
the storage of emergency respirators. 
Specifically, final paragraph (h)(2)(i) 
requires that all respirators be stored in 
a manner that protects them from 
damage, contamination, harmful 
environmental conditions and damaging 
chemicals, and prevents deformation of 
the facepiece and exhalation valve. 
Respirators maintained for emergency 
use also must be stored in accordance 
with the requirements of final paragraph 
(h)(2)(i) and, in addition, must be kept 
accessible to the work area, be stored in 
compartments or covers that are clearly 
marked as containing emergency 
respirators, and be stored in accordance 
with any applicable manufacturer’s 
instructions (paragraph (h)(2)(ii)). 

There was general support in the 
record for the performance approach 
that OSHA took in the proposal with 
regard to storage requirements. For 
example, the Industrial Safety 
Equipment Association (ISEA) 
commented: “[B]ecause the degree of 

severity of an environmental condition 
that would cause deterioration would be 
related to the tolerance of the particular 
equipment in question and would thus 
vary fi’om model to model, there is no 
need to specify conditions of storage in 
more detail” (Ex. 54-363). The comment 
submitted by the Mobil Oil Corporation 
(Ex. 54-234) agreed with OSHA’s 
proposed approach on respirator 
storage, but went further to state that 
“{t]o place storage requirements in 
specific language may actually 
contradict specific recommendations of 
the manufacturer.” Other commenters 
also supported OSHA’s provisions as 
proposed (See Exs. 54-172, 54-250, 54- 
273, 54-408, 54-424, and 54-455). 

There were, however, some suggested 
changes that commenters believed 
would clarify final paragraph (h)(2). One 
commenter (Ex. 54-32) suggested that, 
in addition to requirements for 
accessibility and maintenance of 
emergency respirators, there should be a 
requirement for specific “ awareness 
training” to remind employees of the 
location of such respirators. OSHA 
agrees that such knowledge is vital. The 
training specified in paragraph (k), 
especially the provisions on how to use 
a respirator in emergency situations 
(final paragraph (k)(l)(iii)) and 
procedures for the maintenance and 
storage of respirators (final paragraph 
(k)(l)(v)), are designed to do this. In 
addition, paragraph (k) requires that 
employers retrain employees where it 
appears necessary to do so to ensure 
safe respirator use. 

Two commenters recommended that 
employees, rather than employers, be 
held responsible for cleaning, sanitizing, 
and storing their respirators. The Grain 
Elevator and Processing Society (Ex. 54- 
226) recommended that, for most 
operations, the maintenance and care of 
respirators should be the responsibility 
of the employee once the employee has 
been trained. In another comment 
specific to the storage provision, the 
American Petroleum Institute (Ex. 54- 
330) pointed out that employers 
generally do not store respirators; 
instead, respirator storage is the 
responsibility of the employee. In 
response, OSHA notes that section 
5(a)(2) of the OSH Act and case law 
interpreting that provision have 
specifically placed the burden of 
complying with safety and health 
standards on the employer because the 
employer controls conditions in the 
workplace. The employer is, therefore, 
responsible for the results of actions 
taken by others at the direction of the 
employer. For example, although an 
employee may physically store a 
respirator, a contractor may perform a fit 

test, or a physician may examine an 
employee at the employer’s direction, 
the employer is ultimately responsible 
for ensuring that these actions are taken 
to comply with the standard. 

Proposed paragraph (h)(2)(ii) would 
have required that compartments be 
built to protect respirators that are 
stored in locations where weathering, 
contamination, or deterioration could 
occur. The Westminster, Marylemd Fire 
Department (Ex. 54-68) raised the 
following concern about this proposed 
provision: 

This requirement may be appropriate for 
manufacturing but is not practical given the 
operations of the fire service. * * * As 
OSHA is aware the fire service maintains its 
breathing apparatus in a ready, posture on the 
apparatus. To require the apparatus to be 
placed in a compartment would eliminate the 
precious time saved by donning the 
apparatus enroute to the emergency. This 
operation has been the backbone of our 
efficiency at rescue and suppression 
operations. 

Similar concerns were raised by the 
National Volunteer Fire Council (Tr. 
499) and the Connecticut Fire Chiefs’ 
Association, Inc. (Ex. 180). In response 
to these concerns, OSHA has crafted 
language that the Agency believes 
fulfills the purpose of this provision and 
maintains the efficiency of emergency 
response workers such as firefighters. 
Instead of requiring emergency 
respirators to be stored only in 
compartments, final paragraph 
(h)(2)(ii)(B) permits them alternatively 
to be stored in covers that are clearly 
marked as containing emergency 
respirators. Walk-out brackets with 
covers that are mounted on a wall or to 
a stable surface (e.g., on a fire truck) 
may be used so long as the respirator is 
covered to prevent damage when not in 
use. Because a cover can be removed in 
seconds, OSHA believes that this 
change addresses the needs of 
firefighters and other emergency 
responders. It is important that the 
walk-out brackets are mounted within 
the vehicle. For example, they can be 
mounted directly to the fire truck to 
enable firefighters to rapidly don the 
respiratory equipment when needed. 
However, any means of storage used 
must be secure. If walk-out brackets are 
not mounted, there is a danger that the 
unsecured respirators could become 
damaged as a result of vehicle motion. 

Final paragraph (h)(3) requires regular 
inspections to ensure the continued 
reliability of respiratory equipment. The 
frequency of inspection and the 
procedures to be followed depend on 
whether the respirator is intended for 
non-emergency, emergency, or escape- 
only use. 
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Final paragraph (h)(3)(i)(A) requires 
respirators for use in non-emergency 
situations to be inspected before each 
use and during cleaning. For respirators 
designated for use in an emergency 
situation, final paragraph (h)(3)(i)(B) 
requires that they be inspected at least 
monthly and in accordance with the 
manufacturer’s instruction. In addition, 
emergency respirators must be 
examined to ensure that they are 
working properly before and after each 
use. Examining respirator performance 
before and after each use is not intended 
to be as extensive and thorough a 
process as respirator inspection. A basic 
examination conducted prior to each 
use will provide assurance to the wearer 
that the respirator which he/she is about 
to don in an emergency situation will 
work properly, e.g., that the cylinders 
on the SCBA are charged, that air is 
available and flowing. This examination 
can be done fairly quickly, and OSHA 
believes that this added measure of 
employee protection is both necessary 
and appropriate. 

Respirators used for escape only are to 
be inspected prior to being carried into 
the workplace (paragraph (h)(3)(i)(C)). 
The Dow Chemical Company (Ex. 54- 
278) addressed the inspection of 
emergency escape respirators, stating, 
“Emergency escape respirators such as 
mouthbit respirators, usually stored in 
the box or bag they come in, do not need 
to be inspected monthly.” OSHA agrees 
with this statement. Mouthbit or other 
emergency escape respirators are carried 
by an individual worker into the 
workplace for personal use in an 
emergency, and must be inspected for 
proper condition prior to being carried 
into the workplace. Additional monthly 
inspections of emergency escape 
respirators that are stored for future use 
are unnecessary, since they will be 
inspected prior to being carried into the 
workplace. Final paragraph (h)(3)(i)(C) 
therefore specifies that “escape-only” 
respirators need only be inspected 
before being carried into the workplace. 

Although no commenters were 
opposed to the inspection requirements, 
some participants raised the issues that 
are discussed below with respect to 
inspection frequency and procedures. 
When respirators are inspected, the final 
rule (paragraph (h)(3)(ii)(A)) requires 
that the inspection include an 
examination to ensure that respirators 
are working properly, including an 
examination of the tightness of 
connections and the condition of the 
various components. Two comments 
were made with respect to respirator 
inspection procedures. John Clarke of 
Electronic and Information 
Technologies (Ex. 54-162) stated that 

checking for proper function 
(examination to ensure that respirators 
work properly) presents a dilemma if 
use is to include sanitizing the 
facepiece. He pointed out that SCBAs 
reserved for use by multiple persons 
presents a special problem. Likewise, 
John O’Green of American Electric 
Power (Ex. 54—181) asked that 
“functional check” be better defined 
and clarified. He stated that requiring 
the actual activation of the respirator, 
including the flow of air to the 
facepiece, could be time consuming for 
all the emergency respirators in their 
facilities. OSHA does not intend that the 
respirator be physically placed on the 
employee to examine the respirator to 
ensure that it is working properly. 
Visual inspection can detect factors that 
would interfere with proper 
performance, e.g., distortion in shape 
(often the result of improper storage), 
missing or loose components, blockage, 
and improper connections. Alarms can 
also be examined without actually 
putting the respirator on the employee. 
In addition, examining elastomer parts 
for pliability and signs of deterioration, 
as required by final paragraph 
(h)(3)(ii)(B), can be performed without 
wearing the respirator. 

Under paragraph (h)(3)(iii) of the final 
rule, SCBAs must be inspected monthly. 
The employer must ensure that the 
cylinders are fully charged. Recharging 
is required when the pressure falls 
below 90 percent of the manufacturer’s 
recommended pressure level. The 
Westminster, Maryland Fire Department 
(Ex. 54-68) strongly recommended that 
the apparatus be inspected at the 
beginning of each shift or workday 
rather than monthly. OSHA notes that 
the final rule specifies only the 
minimum requirements for an effective 
respiratory protection program. 
Employers, however, are encouraged to 
exceed these minimum criteria if, by 
doing so, employee protection and 
operating efficiency are enhanced. 

The final provision for recharging air 
and oxygen cylinders for SCBAs in 
paragraph (h)(3)(iii) is unchanged from 
proposed paragraph (h)(3)(i)(C). 
Although no commenters disagreed 
with this provision as proposed, a few 
commenters (Exs. 54-6, 54-220) asked 
OSHA to clarify the requirement that 
SCBA equipment be maintained in a 
fully charged state and recharged when 
the pressure falls to 90% or less of the 
manufacturer’s recommended pressure 
level. By way of example, OSHA notes 
that if the manufacturer states that the 
cylinder is fully charged at 100 psi, the 
cylinder must be recharged when the 
pressure falls to 90 psi (i.e., 90% of the 
fully charged level). The 90 percent 

level was selected to ensure that 
sufficient air remains in the cylinder to 
allow emergency responders to perform 
their required duties in a contaminated 
or oxygen-deficient atmosphere and still 
have sufficient air available to escape 
from these conditions. The 90 percent 
level, and the requirement that 
cylinders be recharged once the 
pressure falls below 90 percent, was 
also recommended by the American 
Industrial Hygiene Association (Ex. 54- 
208). 

In two separate submissions to the 
record (Exs. 54-121 and 54-135), 
Consolidated Engineering Services 
asked what type of training is required 
for employees who inspect respirators 
used for emergency response. OSHA 
notes that, under final paragraph (k), the 
specifics of an appropriate training 
program are left to the discretion of the 
employer. Regarding respirators for 
emergency use, final paragraph 
(k)(l)(iii) requires that employees be 
trained in how to use the respirator 
effectively in emergency situations, 
while final paragraph (k)(l)(iv) requires 
training on how to inspect the 
respirator. As these paragraphs make 
clear, OSHA requires the employer to 
develop appropriate training programs 
for employees who inspect emergency 
respirators. 

As part of the inspection process for 
respirators that are maintained for use 
in emergencies, paragraph (h)(3)(iv) of 
the final standard requires certification 
of the inspection. Documentation of 
certification includes the date of 
inspection, the name or signature of the 
inspector, the findings of the inspection, 
any required remedial action, and a 
serial number or other means of 
identifying the inspected respirator. 
This information must be tagged to the 
respirator or its storage compartment, or 
otherwise stored in the form of 
inspection reports (i.e., paper or 
electronic), and be maintained until 
replaced following a subsequent 
certification. 

This requirement was included in the 
proposal, and several comments 
addressed it. Dow Chemical (Ex. 54- 
278) stated that it supports the proposed 
requirement. The American Petroleum 
Institute (Ex. 54-330) recommended 
that OSHA require “identification of the 
person that made the inspection” in lieu 
of a signature. However, OSHA believes 
that the inspector’s name or signature is 
a clear and precise identification, and 
therefore has retained this requirement 
in the final rule as proposed. 

The final provision of paragraph (h) 
deals with respirator repairs and 
adjustments. Final paragraph (h)(4) 
provides that respirators that fail 
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inspections, or are otherwise defective, 
are to be removed from service and 
discarded, repaired, or adjusted 
according to the specified procedures. 
In addition, the employer shall ensure 
that repairs or adjustments to respirators 
are made only by persons appropriately 
trained to do so, and that they use only 
the respirator manufacturer’s NIOSH- 
approved parts that are designed for the 
particular respirator. The repairs also 
must be made in accordance with the 
manufacturer’s recommendations and 
specifications. Because components 
such as reducing and admission valves, 
regulators, and alarms are complex and 
essential to the safe functioning of the 
respirator, they are required to be 
adjusted and repaired only by the 
manufacturer or a technician trained by 
the manufactmer. 

Several comments were submitted to 
the record regarding this particular 
provision. Consolidated Engineering 
Services (Exs. 54-121 and 54-135) and 
the Florida Department of Labor and 
Employment Security (Ex. 54-79) asked 
what type of training is required for 
employees who repair and adjust 
respirators. Motorola (Ex. 54-187) also 
addressed this point, but added that 
specialized training for most respirator 
repair work was not necessary, and that 
the training program required by the 
standard should provide employees 
with sufficient expertise to perform the 
necessary repair work, or at least to 
recognize when repair is beyond their 
ability. Another commenter (Ex. 54— 
293) asserted that, depending on the 
manufacturer’s recommendation, a 
trained person may or may not be 
necessary to make repairs; for example, 
no training is required to replace a 
broken respirator strap. 

In response to these concerns; OSHA 
does not believe that it is necessary or 
appropriate to specify in detail in the 
final rule the type of training that is 
required to qualify a person to repair 
and adjust respirators. However, 
because of the important health-related 
functions of respirators, the person 
making the repair needs to be properly 
trained. OSHA expects that such repair 
will often be performed by the 
manufacturer, particularly if special 
expertise is required. Where this is not 
the case, the employer must ensure that 
the employee or person repairing the 
respirator has the skills necessary to 
conduct the appropriate repair and 
adjustment functions. The use of the 
term “appropriately trained’’ refers to an 
individual who has received training 
from the respirator manufacturer or 
otherwise has demonstrated that he/she 
has the skills to return the respirator to 
its original state of effectiveness. 

The AFL-CIO (Ex. 54-428) and 
Service Employees International Union 
(SEIU) (Ex. 54—455) recommended that 
OSHA require employers to tag as “out 
of service’’ those respirators that fail 
inspections. OSHA agrees that some 
means must be available for ensuring 
that only properly functioning 
respirators are introduced into the 
workplace. However, OSHA believes 
that the decision on how to handle 
respirators that fail inspection is most 
appropriately addressed in the 
employer’s respirator protection 
program, as required under final 
paragraph (c). Specifically, final 
paragraph (c)(l)(v) would allow such 
procedures to be tailored to satisfy the 
needs of a particular workplace. 

The SEIU (Ex. 54—455) recommended 
that OSHA require employers to keep an 
adequate supply of cartridges and other 
routine replacement parts in stock and 
readily accessible to employees so that 
they can replace needed parts. OSHA 
does not believe it is necessary to 
specify that employers must maintain 
an adequate number of spare parts. 
Final paragraph (h)(4) requires that 
defective respirators be removed from 
service unless they are repaired or 
adjusted, and an employer who does not 
keep on hand sufficient parts to allow 
respirators to be repaired will need to 
remove those respirators from service 
until suitable repairs can be made. 
Thus, an employer who does not 
maintain an adequate inventory of parts 
will either need to keep extra respirators 
on hand or cease operations that require 
respirator use until parts can be 
obtained or installed. 

Paragraph (i)—Breathing Air Quality 
and Use ‘ 

This paragraph of the respiratory 
protection standard requires that 
breathing air for atmosphere-supplying 
respirators be of high purity, meet 
quality levels for content, and not 
exceed certain contaminant levels and 
moisture requirements. The paragraph 
sets performance standards for the 
operation and maintenance of breathing 
air compressors and cylinders, 
establishes methods for ensuring 
breathing air quality, and sets 
requirements for the quality of 
purchased breathing air. 

Paragraph (i)(l) of the final standard 
applies to atmosphere-supplying 
respirators that are being used to protect 
employees, and requires that breathing 
air supplied to these respirators be of 
high purity. This same requirement for 
breathing air quality was included in 
proposed paragraph (i)(l). Both the prior 
and final rules refer to a number of 
standard references that establish 

parameters for breathing air quality. For 
example, under (i)(l)(i), the final rule 
requires the employer to ensure that 
oxygen used for breathing purposes 
meets the requirements of the United 
States Pharmacopoeia (USP) for medical 
or breathing oxygen. This provision is 
the same as the requirement in OSHA’s 
prior respiratory protection standard at 
paragraph (d)(1). The ANSI Z88.2-1992 
respirator standard, in Clause 10.5.1, 
also requires that air be of high purity 
and that oxygen meet the USP 
requirements. Inclusion of this 
requirement in the final rule was 
strongly supported by the AFL-CIO (Ex. 
54-428), which stated that the employer 
must ensure that “compressed air, 
compressed oxygen, liquid air, and 
liquid oxygen used for respiration is of 
high purity and in accordance with the 
specifications listed in [proposed 
paragraph] (i)(l).’’ 

Under paragraph (i)(l)(ii) of the final 
standard, breathing air must meet at 
least the requirements for Type I—Grade 
D breathing air, as described in the 
ANSI/CGA G-7.1-1989 standard, which 
is the latest revision of that reference 
standard and the one currently used by 
OSHA when determining breathing air 
quality. Final paragraph (i)(l)(ii) 
identifies the specifications for the 
contents of Grade D breathing air: 
oxygen content (volume/volume) of 19.5 
to 23.5 percent: hydrocarbon 
(condensed) concentration of five 
milligrams or less per cubic meter of air; 
carbon monoxide level of 10 ppm or 
less; carbon dioxide level of 1,000 ppm 
or less; and a lack of noticeable odor. 

The OSHA respiratory protection 
standard adopted in 1971 referenced the 
then-current CGA G-7.1-1966 breathing 
air quality standard. In 1973, and again 
in 1989, the CGA, in conjunction with 
ANSI, revised the G—7.1 standard. The 
Grade D specification was changed as 
part of the 1989 ANSI revision, at which 
time the carbon monoxide level was 
reduced from 20 ppm to 10 ppm. The 
OSHA Directorate of Compliance 
Programs subsequently issued letters of 
interpretation in 1991 and 1992 that 
required employers to use the updated 
Grade D specifications for breathing air 
quality. 

The proposal requested comments on 
whether acceptable respirator breathing 
air quality should continue to meet the 
specifications for Grade D breathing air 
described in the ANSI/CGA G 7.1-1989 
standard. Commenters supported 
inclusion of a requirement for use of the 
1989 Grade D breathing air values in the 
final rule (Exs. 54-141, 54-189, 54-267, 
54-286, 54—408, 54-443). For example, 
the Tennessee Valley Authority (Ex. 54- 
189) and Norfolk Southern (Ex. 54-267) 
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supported the Grade D breathing air 
requirement, stating that, in their 
experience, the Grade D air they have 
been using is fully adequate and safe, 
and that OSHA should not adopt more 
stringent requirements across the board. 

Modem Safety Techniques, Inc. (Ex. 
54—141) supported maintaining the 
Grade D breathing air quality 
requirement but recommended that the 
OSHA rule not specify the year of the 
ANSI/CGA standard, because, for 
example, employers were confused 
when the CGA revised the ANSI/CGA 
G-7.1 standard in 1989 and the OSHA 
standard referred to an earlier version of 
that standard. However, the regulations 
governing the incorporation of 
documents by reference (1 CFR 51) 
require that the revision date of 
incorporated references be specified 
when they ^ included in any new or 
revised standard. Where incorporated 
references are used in hnal paragraph 
(i), therefore, the latest revision dates for 
these references have been used. 

The Los Alamos National Laboratory 
(LAND (Ex. 36-52) recommended that 
Grade E air rather than Grade D air be 
used since most air that passes the 
Grade D requirements will also pass 
Grade E requirements. The Grade E 
specifications narrow the range of 
permitted oxygen content from 19.5- 
23.5 percent to 20 to 22 percent oxygen 
and lower the allowable carbon dioxide 
level from 1000 ppm to 500 ppm. LANL 
gave no specific safety or health reason 
for OSHA to adopt this more stringent 
recommendation. The Service 
Employees International Union (Ex. 54- 
455), however, points out that Grade E 
air of reliable quality may be difficult 
for employers to obtain. In addition, 
OSHA is not aware of any problems that 
have occurred as a result of breathing 
Grade D air, and believes that the Grade 
D specifications will fully protect 
employees who use atmosphere- 
supplying respirators. Therefore, OSHA 
is not convinced a higher grade of air is 
required, and the final rule specifies 
Grade D air. 

OSHA has been informed that NIOSH 
has been working with the National 
Aeronautics and Space Administration 
(NASA) on a new “liquid air SCBA” 
that may be submitted for NIOSH 
certification in the future. In its revision 
of the 42 CFR 84 respirator certification 
standard, NIOSH incorporated the CGA 
Commodity Specification for Air in the 
CGA’s G-7.1-1966 standard to maintain 
the quality verification category for 
Type II liquid compressed air, which 
had been removed firom the updated 
ANSI/CGA G-7.1-1989 standard. 
NIOSH included this specification 
because a liquid compressed air quality 

category is needed for future evaluations 
of atmosphere-supplying respirators that 
use liquefied compressed air. NIOSH 
continues to recommend the use of the 
ANSI/CGA G-7.1-1989 standard for 
breathing air quality for currently issued 
respirator certifications. 

Under paragraph (i)(2) of the final 
standard, employers are prohibited from 
using compressed oxygen in 
atmosphere-supplying respirators, 
including open-circuit SCBAs, that have 
previously used compressed air. This 
prohibition was proposed in the NPRM, 
and is intended to prevent the fires and 
explosions that could result if high 
pressure oxygen comes into contact 
with oil or grease that has been 
introduced to the respirator or the air 
lines during compressed air operations. 
Comments to the record (Exs. 10, 54- 
165, 54-208, 54-218) support this 
provision. Additionally, the prohibition 
is consistent with Clause 10.5.2 of the 
ANSI Z88.2-1992 standard. 

Proposed paragraph (i)(3) would have 
prohibited the use of oxygen with 
supplied air respirators. This provision 
was intended to avoid the possibility of 
fires and explosions that can result 
when oxygen is used in high 
concentrations. However, some 
respiratory equipment is specifically 
designed to avoid fire and explosion 
hazards when used with oxygen in 
concentrations greater than 23.5%. 
Therefore, paragraph (i)(3) of the final 
standard specifies that oxygen in 
concentrations greater than 23.5% is to 
be used only with equipment designed 
specifically for oxygen service or 
distribution. Several commenters 
pointed out the need to specify a 
maximum oxygen concentration (Exs. 
54-165, 54-208, 54-218, 54-219). 
Clause 10.5.2 of the ANSI Z88.2-1992 
standard (Ex. 81) also states, “Oxygen 
concentrations greater than 23.5% shall 
be used only in equipment designed for 
oxygen service or distribution.” OSHA 
agrees with the recommendations made 
by the AIHA (Ex. 54-208), 3M (Ex. 54- 
218), and Monsanto (Ex. 54-219) that 
the final rule adopt the maximum 
oxygen concentration language from the 
ANSI standard, and the final rule 
reflects this recommendation. 

Final paragraph (i)(4) requires that 
breathing air for respirators provided 
from cylinders or air compressors meet 
certain minimum standards. Under final 
paragraph (i)(4)(i), cylinders must be 
tested and maintained as prescribed in 
the Shipping Container Specification 
Regulations of the Department of 
Transportation (DOT) (49 CFR parts 173 
and 178); these DOT regulations are also 
required for NIOSH respirator 
certification. The DOT regulations in 

parts 173 and 178 cover the 
construction, maintenance, and testing 
of these compressed air cylinders, and 
are necessary to prevent the explosions 
that can result if high pressure breathing 
air cylinders rupture. The proposal 
referenced only 49 CFR part 178, but the 
AIHA (Ex. 54-208) recommended that 
the DOT requirements found in 49 CFR 
part 173 also be specified in the final 
rule because they apply to breathing air 
cylinders. Final paragraph (i)(4)(i) 
therefore includes a reference to part 
173 in addition to part 178. 

Paragraph (i)(4)(ii) of the final 
standard includes a provision requiring 
employers to ensure that cylinders of 
purchased breathing air are 
accompanied by a certificate from the 
supplier stating that the air meets the 
requirements for Type 1-Grade D 
breathing air contained in paragraph 
(i)(l)(ii) of the final standard. Employers 
must obtain a certificate of analysis of 
purchased breathing air from the 
supplier to ensure that its content and 
quality meet the requirements for Grade 
D breathing air. This will allow the 
employer to have assurance that the 
purchased breathing air being used by 
employees is safe. The proposal did not 
include a requirement for the 
certification of the quality of purchased 
breathing air. There was, however, 
support in the record (Exs. 54-234, 54- 
266, 54-273, 54-330, 54-408) for adding 
this requirement. For example, the 
American Petroleum Institute (Ex. 54- 
330) and Duquesne Light Company (Ex. 
54-408) recommended that additional 
guidance, similar to that in ANSI Z88.2- 
1992, be provided to ensure the quality 
of purchased breathing air. Exxon (Ex. 
54-266) stated that OSHA should not 
allow the direct blending of compressed 
nitrogen and oxygen gases by the 
employer to produce Grade D air, citing 
the “extreme consequences of having 
too little oxygen in a cylinder.” Exxon 
further recommended that 100% of the 
cylinders be tested for oxygen content 
for all nitrogen/oxygen mixed cylinders 
(Ex. 54-266). The requirement that the 
employer obtain a certificate of analysis 
of purchased breathing air means that 
every cylinder will have been analyzed 
for oxygen content by the supplier and, 
therefore, the situation feared by Exxon 
will not arise. 

Final paragraph (i)(4)(iii) requires that 
the moisture content of compressed air 
in air cylinders not exceed a dew point 
of - 50“ F (- 45.6“ C) at one atmosphere 
of pressure. This requirement will 
prevent respirator valves from freezing, 
which can occur when excess moisture 
accumulates on the valves. This 
provision has been revised from the 
proposed requirement to be consistent 



1254 Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Rules and Regulations 

with the latest versions of the standard 
references for moisture content of 
compressed breathing air, the ANSI 
Z88.2-1992 and ANSI/CGA G-7.1-1989 
standards. Consistency between the 
required value and the standard 
references will avoid confusion in 
measxiring moistvire content and, 
consequently, will enhance employee 
protection. This dew point value, as the 
AlHA (Ex. 54-208) recommended, has 
been taken from the ANSI/CGA G-7.1- 
1989 specifications for Grade D air and 
replaces the 27 ml/m^ value for 
moistrire content specified in the 
proposal. 

Final paragraph (i)(5)(i) requires that 
compressors that supply breathing air 
are to be constructed and situated so 
that contaminated air cannot enter the 
air supply system. This provision from 
the prior standard is retained and also 
reflects the intent of the proposed 
requirement. The purity of the air 
entering the compressor intake is a 
major factor in the purity of air 
delivered to the respirator user. The 
location of the intake is most important, 
and must be in an uncontaminated area 
where exhaust gases from nearby 
vehicles, the internal combustion motor 
that is powering the compressor itself (if 
applicable), or other exhaust gases being 
ventilated from the plant will not be 
picked up by the compressor air intake. 
Contaminated air or exhaust gases from 
internal combustion engines that are 
taken into the compressor are major 
hazards to the purity of breathing air 
from compressors, and these hazards 
occur with all compressors, not just oil- 
lubricated ones. Respirator users have 
died or been injured when the air intake 
was not properly located to avoid 
contaminants. Final paragraph (i)(5)(i), 
therefore, requires that air intakes for all 
compressors be located in a way that 
avoids entry of any contaminated air 
into the compressor. 

Support for this requirement can be 
found in the Distler air compressor 
study (Ex. 32-1). This study 
recommended that engine exhaust gases 
should be piped upward or downwind 
from the compressor air intake, 
particularly where exhaust gases are not 
reliably dispersed, such as in partially 
enclosed spaces or in tiubulent wind 
areas. The compressor exhaust piping 
used in the Distler study had to be 
repositioned several times to find a 
location where the exhaust gases would 
not be picked up by the compressor air 
intake. All of these findings reinforce 
the importance of locating the 
compressor’s air intake in an area that 
ensiu-es that only high-quality air can be 
taken in. No comments were received 

on the proposed requirement for the 
location of compressor air intakes. 

Final paragraph (i)(5)(ii) has been 
slightly modified from proposed 
requirement (i)(4)(ii) to require that the 
moisture content of compressed air be 
minimized so that the dew point at one 
atmosphere of pressure is 10 degrees 
Fahrenheit (5.56 degrees Celsius) below 
the ambient temperature to prevent 
water (feezing in valves and 
connections of the air supply system. 
Such freezing can block air lines, 
fittings, and pressure regulators. This 
final requirement is similar to the 
parallel provision of the previous 
standard, which required that breathing 
air meet the requirements of CGA G- 
7.1-1966. Two commenters (Exs. 54- 
208, 54-218) pointed out that the 
proposal specified a dew point of 10 
degrees Celsius instead of the 10 degrees 
F^renheit specified in the ANSI/CGA 
G-7.1-1989 standard. The value in final 
paragraph (i)(5)(ii) has been revised to 
match the 10° F provision in the G-7.1- 
1989 standard for Grade D air, with an 
equivalent value of 5.56“ C added to 
comply with a Federal government 
requirement (P.L. 100-418 and E.O. 
12770) that scientific and technical 
measures are expressed as metric units. 

Paragraph (d)(2)(ii) of the prior 
standard required air compressors to 
have a receiver of sufficient capacity to 
permit the respirator user to escape from 
a hazardous atmosphere in the event of 
compressor failure. However, imder 
paragraph (d)(2) of the final standard, 
the only respirators that can now be 
used in IDLH atmospheres are either 
SCBAs or supplied-air respirators with 
an auxiliary self-contained air supply 
for escape. Consequently, a requirement 
for an air receiver to permit escape from 
IDLH atmospheres is no longer needed 
in the final rule. Also, the prior 
respiratory protection standard, in 
paragraph (d)(2)(ii), required 
compressors to have alarms to indicate 
compressor failure and overheating; this 
requirement was part of the same 
provision that specified that a receiver 
for escape from a contaminated 
atmosphere in the event of compressor 
failure be available. This alarm 
requirement was deleted from the 
proposal and is not part of the final 
standard. An alarm to indicate 
compressor failure or overheating is 
unnecessary in non-IDLH atmospheres 
since, as OSHA stated in the proposal, 
the respirator user can readily exit the 
hazardous area if the respirator fails. 

The deletion finm the final standard 
of the prior standard’s requirement for 
compressors to be equipped with 
receivers if they were to be used in 
hazardous atmospheres will clarify an 

enforcement issue that has arisen in 
connection with ambient air movers. 
Ambient air movers have been 
developed to provide air to supplied-air 
respirators. These rmits are small 
electric compressors that are not oil- 
lubricated and have no air receiver. 
Such compressors are used in non-IDLH 
atmospheres. The use of ambient air 
movers has been allowed tmder an 
existing OSHA compliance directive 
even though such devices do not have 
the air receiver required for air 
compressors by the prior respiratory 
protection standard. However, the final 
standard removes the air receiver 
requirement for compressors, and 
ambient air movers will therefore be 
treated like any other air compressor 
used in non-IDLH atmospheres, 

Under final paragraph (i)(5)(iii), 
compressors must be equipped with 
suitable in-line air-purifying sorbent 
beds and filters to further assure 
breathing air purity. The Associated 
Builders and Contractors, Inc. (Ex. 54- 
309) recommended that the 
corresponding provision in the proposal 
be revised to add the requirement that 
employers change air-purifying sorbent 
bed and filters in accordance with the 
manufacturer’s instructions. Also, 
clause 10.5.4.2 of the ANSI Z88.2-1992 
standard recommends that maintenance 
and replacement or refurbishment of the 
air-purifying and filter media be 
performed periodically by trained 
personnel and in accordance with the 
manufacturer’s recommendations and 
instructions. OSHA agrees with the 
Associated Builders and Contractors 
that sorbent beds and filters must be 
maintained properly, and has added 
language to paragraph (i)(5)(iii) that is 
similar to that in ANSI Z88.2-1992, and 
requires sorbent beds and filters to be 
maintained and replaced or refurbished 
periodically in accordance with the 
manufacturer’s recommendations. The 
Associated Builders and Contractors 
also recommended that sorbent bed and 
filter changes be documented, that such 
documentation be retained for one year, 
and that it be made available to OSHA 
on request. However, OSHA is not 
generally requiring that records of 
respirator maintenance performed under 
this standard be kept and does not 
believe such a requirement is necessary 
here. Instead, OSHA is requiring in 
paragraph (i)(5)(iv) that a tag containing 
the most recent date of sorbent bed 
replacement or refurbishing, along with 
the signature of the person performing 
the change, be kept at the compressor. 
This tagging requirement is also 
consistent with OSHA’s efforts, as 
required by the Paperwork Reduction 



F«deral Register / iVbl. 63'?'No. 5 / Thursday, January 8, «r998 / Rules und Regulations 1255 

Act of 1995, to reduce paperwork to the 
extent consistent with employee safety 
and health. 

Paragraphs {I)(6) and (iK7) address the 
control of carbon monoxide levels in 
breathing air. Paragraph (i)(6) requires 
that, for compressors that are not oil 
lubricated, the CO levels in the 
breathing air may not exceed lOppm. 
Paragraph (i)(7) requires monitoring of 
CO levels for oil lubricated compressors. 
OSHA stated in the NPRM that one 
method to prevent contaminated air 
from reaching the breathing air supply 
was to require carbon monoxide filters 
with continuous alarms for all breathing 
air compressors. The agency requested 
comments on the use of carbon 
monoxide alarms, high-temperature 
alarms, and shutoff devices in the 
workplace (59 FR 58926). A number of 
comments were received that addressed 
the issue of carbon monoxide monitors 
and alarms. 

Modem Safety Techniques, Inc. 
(MST) (Ex. 54-141) noted that in many 
workplaces it may be impossible or cost 
prohibitive to relocate the air intake to 
an area that would reduce the likelihood 
of carbon monoxide entering the system. 
In these cases, MST recommended 
continuous monitoring as the only 
method that would ensure breathing air 
quality. MST stated that the use of a 
carbon monoxide alarm or measuring 
device is necessary to tell whether 
carbon monoxide purifiers (e.g., 
Hopcalite filters) are functioning 
properly. MST stated, “Unless 
continuous monitoring is being 
conducted on the breathing air supply, 
“frequent” monitoring, or proper 
placement of the breathing air supply, 
only assures that the requirements are 
met at that particular instance in time.” 
[Emphasis in original.) Eugene Satmn, 
an industrial hygienist who runs a 
respirator program in Illinois (Ex. 54- 
261), supported the need for continuous 
carbon monoxide monitors, noting that 
automatic compressors can be operated 
with a vehicle running nearby and may 
consequently pull significant levels of 
carbon monoxide into the intake. 

Several commenters were opposed to 
OSHA adopting a requirement for 
continuous carbon monoxide 
monitoring and alarms (Exs. 54-234, 
54-250, 54-408). They stated that the 
requirements for sorbent bed filtration, 
proper air inlet location, and Grade D 
air quality, confirmed by periodic 
sampling, would be sufficient to control 
the carbon monoxide hazard. Kodak (Ex: 
54-265) stated that it has assessed the 
purity of compressed air for breathing 
use over a period of 18 years at its 
plants, collecting and analyzing more 
than 1200 samples, and that no 

incidents of carbon monoxide 
production involving oil-lubricated 
compressors have been reported. Carbon 
monoxide production, Kodak stated, is 
best prevented by adequate procedures, 
awareness, and certification. Kodak did 
not provide specific procedures for 
determining air system compliance, nor 
further clarification of what is meant by 
awareness or certification. The 
Duquesne Light Company (Ex. 54—408) 
stated that continuous monitoring was 
unnecessary, and that requiring 
filtration or purification of the air 
supply, proper location of the air intake, 
and Grade D air purity should be 
sufficient to ensure a safe breathing air 
supply. Meridian Oil (Ex. 54-206) 
opposed continuous monitors because 
these devices can generate false alarms. 

Other commenters proposed 
alternatives to continuous monitoring. 
Niagara Mohawk Power (Ex. 54-177), in 
comments opposing carbon monoxide 
alarms, stated that carbon monoxide 
filters with color-change indicators are 
an appropriate method to monitor 
carbon monoxide. Monsanto (Ex. 54- 
219) stated that OSHA should not 
require all compressors to have carbon 
monoxide filters and alarms. Monsanto 
stated that high-temperature alarms or 
automatic compressor shut downs 
would only be needed when there was 
a reasonable possibility of carbon 
monoxide production in the compressor 
due to equipment problems. TU Electric 
(Ex. 54-250) stated that carbon 
monoxide filters or continuous 
monitoring alanns should not be 
required for all breathing air 
compressors, but that regular testing of 
breathing air prior to use, and testing in 
specific locations on a regular basis 
during compressor use, should be 
required. This commenter also 
recommended against a requirement for 
carbon monoxide filters or monitors for 
oil-free compressors. 

Other commenters (Exs. 54-206, 54- 
234, 54-250) supported testing ambient 
air near the intake on a regular basis, but 
did not recommend a testing frequency. 
General guidance for periodic sampling 
of air quality for compressors is 
specified in Clause 10.5.4.3 and Table 4 
of the ANSI Z88.2-1992 standard. The 
ANSI procedure was recommended by 
several commenters (Exs. 54-234, 54- 
250, 54-263, 54-273, 54-363). ANSI 
Z88.2-1992 recommends acceptance 
testing prior to initial use and 
representative sampling at distribution 
supply points on a periodic basis to 
ensure “a continued high-quality air 
supply.” Norfolk Southern (Ex. 54-267) 
stated that OSHA should not require the 
use of carbon monoxide filters with 
compressor-supplied air, and that the 

employer should have the option of 
using a carbon monoxide detector. This 
commenter stated also that installing a 
carbon monoxide filter is not reasonable 
for those systems that already have a 
carbon monoxide detector and high- 
temperature alarm. St. Lawrence Gas 
(Ex. 54—402) commented that carbon 
monoxide alarms should not be required 
and noted that it has found the use of 
carbon monoxide-to-carbon dioxide 
converters (with color-change 
indicators) sufficient for detecting the 
presence of carbon monoxide. ORC (Ex. 
54—424) stated that carbon monoxide 
alarms or high-temperature alarms are 
not needed for all compressors. ORC 
recommended that adequate procedures, 
awareness, and certification for 
installation are the best means to ensure 
that contaminated air does not enter the 
compressor. This language is similar to 
that used by Kodak (Ex. 54-265), and, 
like Kodak, ORC (Ex. 54—424) did not 
provide any elaboration of the phrase 
“adequate procedures, awareness, and 
certification for installation.” 

A carbon monoxide monitor with an 
alarm can be used to continuously 
measure the breathing air and warn 
respirator users when carbon monoxide 
levels exceed the 10 ppm limit set for 
Grade D breathing air. However, these 
alarms need to be properly maintained 
to function effectively. MST (Ex. 54- 
141) stated that the electrochemical type 
of sensors used today are specific for 
carbon monoxide, are relatively stable 
during temperature and humidity 
changes, and are accurate enough to 
meet the CGA G-7.1-1989 
requirements. These sensors have 
replaced the older metal oxide sensors 
that had problems with false alarms. 
However, the electrochemical sensors 
must be calibrated periodically (usually 

‘ on a monthly basis) to perform 
accurately. The Service Employees 
International Union (Ex. 54-455) also 
recommended that the final standard 
address regular replacement of alarm 
sensors and filter media. 

Carbon monoxide filters with color- 
change indicators are used to convert 
carbon monoxide in breathing air to 
carbon dioxide, which is less likely to 
pose a hazard to the respirator user. The 
source of the carbon monoxide can be 
from contamination of the intake air or 
from carbon monoxide generated by the 
compressor. However, the color change 
in the indicator results from moisture in 
the breathing air that is trapped in the 
filter element. The color-change 
indicator, therefore, does not indicate 
the presence of carbon monoxide, but 
instead signals only the presence of 
moisture, which can render the sorbent 
filters ineffective. Consequently, the 
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color-change indicator cannot be used 
directly to detect carbon monoxide. In 
addition, these carbon monoxide filters, 
like carbon monoxide alarms, need 
periodic maintenance to ensure their 
continued effectiveness. 

In summary, strong arguments favor a 
requirement for continuous carbon 
monoxide monitoring of compressor¬ 
generated breathing air. This is the case 
because preventing carbon monoxide 
contamination by locating the air intake 
for compressors in an area that is ft«e of 
carbon monoxids contamination is 
difficult in many cases and impossible 
in others. Automatic compressors with 
poorly located air intakes may operate 
when a miming vehicle is in the 
immediate area, thereby contaminating 
the air supply with carbon monoxide 
from the vehicle’s exhaust. In addition, 
older compressors, which may still be 
operational after hundreds, if not 
thousands of operating hours, may 
allow increased oil blow-by due to 
piston ring and cylinder wear, which 
increases the possibility of carbon 
monoxide contamination. 

The most convincing evidence against 
a requirement for continuous carbon 
monoxide monitoring comes from the 
18-year collection of sampling results 
taken by Kodak (Ex. 54-265). OSHA 
notes, however, that Kodak’s results are 
likely to be due to the company’s careful 
observance of operating procedures, 
such as procedures ensuring the proper 
location of air intakes and regular and 
thorough maintenance and repair of all 
compressors. OSHA notes that Clause 
10.5.4.3 of the ANSI Z88.2-1992 
standard calls for periodic, rather than 
continuous, sampling of breathing air 
from the air supply. 

The arguments for and against carbon 
monoxide alarms are less well defined 
than the case for carbon monoxide 
monitoring devices. Several commenters 
specifically recommended the use of 
carbon monoxide alarms whenever 
compressed air is being used as 
breathing air (Exs. 54-337, 54-428, 54- 
455). The AFL-CIO (Ex. 54-428) 
recommended the use of carbon 
monoxide alarms or monitors on all air 
supply systems that service respirators 
with Grade D breathing air. Both of 
these recommendations would assure an 
air supply uncontaminated by carbon 
monoxide. The proponents of carbon 
monoxide alarms (Exs. 54-141, 54-261, 
54-337, 54-428, 54-455) state that they 
are needed to alert personnel that 
equipment is malfunctioning; the Exxon 
Company (Ex. 54-266) stated that 
gasoline- and diesel-powered 
compressors should be required to have 
carbon monoxide alarms to detect 
exhaust gases that enter the air supply. 

as well as compressor failure and high- 
temperature alarms; other commenters 
(Exs. 54-337, 54—428) would require the 
use of carbon monoxide alarms to 
prevent accidental carbon monoxide 
contamination whenever compressed air 
is being used as breathing air. 

The opponents (Exs. 54-177, 54-206, 
54-219, 54-234, 54-250, 54-265, 54- 
402) of carbon monoxide alarms cite the 
availability of alternate equipment and 
procedures that they claim are as 
effective as alarms in protecting the 
purity of breathing air. Examples of 
these alternatives are filters with color- 
change indicators, carbon monoxide-to- 
carbon dioxide converters, oil-firee 
compressors, proper air intake 
placement, certification of air 
compressor systems, and periodic 
monitoring (Exs. 54-177, 54-206, 54- 
219, 54-250,54-265, 54-330, 54-402, 
54-408, 54-424). 

OSHA believes that it is essential for 
the employer to ensure that excessive 
carbon monoxide is not in the 
compressed breathing air supplied to 
respirators. Final paragraphs (i)(6) and 
(i)(7), therefore, require that the 
employer prevent carbon monoxide 
levels in the breathing air from 
exceeding 10 ppm. For compressors that 
are not oil-lubricated, this requirement 
can be met by several different methods, 
including the use of continuous carbon 
monoxide alarms, carbon monoxide 
filters, proper air intake location in an 
area fr^ of contaminants, frequent 
monitoring of air quality, or the use of 
high-temperature alarms and automatic 
shutoff devices, as appropriate. No 
single method will appropriate in all 
situations, and several methods may 
need to be combined, e.g., the use of 
carbon monoxide alarms with carbon 
monoxide filters where conditions are 
such that a reliable carbon monoxide- 
free area for compressor air intakes 
cannot be found. As the comments to 
the record show, there was no 
agreement on the most appropriate 
method for ensuring that carbon 
monoxide would not contaminate the 
breathing air coming fi-om compressors. 
OSHA has decided that a performance- 
based requirement ensuring that carbon 
monoxide does not contaminate 
breathing air will give employers 
flexibility in selecting the method(s) 
most appropriate for conditions in their 
workplace. 

Oil-lubricated compressors can 
produce carbon monoxide if the oil 
enters the combustion chamber and is 
ignited. This can be a particularly severe 
problem in older compressors whose 
piston rings and cylinders are worn. 
Final paragraph (i)(7) requires that such 
compressors have a high-temperature or 

carbon monoxide alarm, or both. If only 
a high-temperature alarm is used, the air 
from the oil-lubricated compressor must 
be monitored at intervals sufficient to 
prevent carbon mcmoxide in the 
breathing air from exceeding 10 ppm. 
The latter requirement ensures that 
carbon monoxide that enters a poorly 
located compressor air intake, as well as 
carbon monoxide generated by the 
compressor itself, is detected. 

Final paragraph (i)(7) is similar to a 
provision in the previous standard. In 
the NPRM, OSHA proposed to delete 
the requirement finm the previous 
respirator standard that oil-lubricated 
compressors be equipped with carbon 
monoxide alarms and high-temperature 
shutoff devices. However, a number of 
commenters (Exs. 54—144, 54-219, 54— 
266) stated that precautions against 
excessive carbon monoxide were 
needed when oil-lubricated compressors 
were used. Modem Safety Techniques 
(Ex. 54-144) stated that oil-lubricated 
compressors used by industry to supply 
breathing air often have hun^eds of 
hours of use, allowing greater oil blow- 
by and therefore greater potential for 
carbon monoxide production, was 
reported in the Distler study. That study 
found that properly functioning air 
compressors are unlikely to reach 
temperatures at which carbon monoxide 
production occurs. Exxon (Ex. 54-266) 
encouraged OSHA to include a 
requirement for in-line carbon 
monoxide alarms for diesel- or gasoline- 
powered compressors, since its 
experience indicates that the use of 
these compressors increases the risk of 
carbon monoxide contamination firom 
the compressor’s exhaust. Monsanto 
(Ex. 54-219) stated that high- 
temperature alarms or automatic 
compressor shutoffs would be needed 
when there was a reasonable possibility 
of carbon monoxide production in the 
compressor due to equipment problems. 
The Service Employees International 
Union (Ex. 54-455) argued that the 
requirements spiecifying Grade D 
breathing air purity and location of the 
compressor air intake in an 
uncontaminated atmosphere were not 
sufficient to ensure that carbon 
monoxide is not entrained in the 
system. 

An incident of carbon monoxide 
production by an oil-lubricated 
compressor was described in a MSHA 
Accident Investigation Report issued in 
January 1985 (Ex. 38-12). An oil-cooled, 
diesel-powered, two-stage, rotary air 
compressor overheated during a 
sandblasting operation at a limestone 
quarry. The air compressor thermo¬ 
bypass valve, which should have 
directed the oil through a cooling 
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radiator once the oil had reached a 
temperature of 185°?, failed, which 
allowed the temperature of the cooling 
oil to rise above its flashpoint of 420°F. 
The oil ignited, producing carbon 
monoxide. The compressor was 
equipped with a high-temperature 
shutoff switch set for 235°F, but it had 
been disconnected for at least 30 days 
prior to the incident. The compressor 
was not equipped with a carbon 
monoxide filter or alarm. The 
sandblaster collapsed from carbon 
monoxide poisoning. Monsanto (Ex. 54- 
219) stated that this incident resulted 
from a failure to follow the provision in 
the previous standard requiring that oil- 
lubricated compressors have a 
functional high-temperature or carbon 
monoxide alarm, or both. OSHA 
believes that this incident, as well as the 
comments described above, supports 
carrying the previous standard’s 
requirement forward in the final rule. 

Final paragraph (i)(8) requires that air 
line couplings be incompatible with 
outlets for non-respirable worksite air or 
other gas systems to prevent the 
inadvertent provision of nonrespirable 
gases to airline respirators. Breathing air 
couplings, therefore, are to be made 
incompatible with outlets from 
nonrespirable plant air and other gas 
systems. This requirement is similar to 
the provision in paragraph (d)(3) of the 
previous respiratory protection standard 
and proposed paragraph (i)(5) of the 
NPRM. Martin Marietta (Ex. 54-410) 
stated that there have been documented 
cases in which cross-connections have 
introduced hazardous contaminants into 
breathing air lines. To avoid this 
problem, Martin Marietta recommended 
that OSHA add a provision to the final 
standard that prohibits connecting 
breathing air lines to any nonrespirable 
gas source or process. Consistent with 
this recommendation, OSHA has added 
a sentence to paragraph (i)(8) requiring 
that no asphyxiating substance be 
introduced into breathing air lines. This 
requirement will cover not only the 
contamination of the breathing air 
system from cross-connections, but will 
also cover other potential contaminating 
conditions, e.g., using nitrogen to blow 
out worksite air lines where the 
worksite air source is also used for 
breathing air. 

The final standard also requires that 
the employer prevent utility oxygen, 
i.e., oxygen supplied to meet other 
manufacturing needs, from entering the 
respirator air supply system. As 
discussed above, the standard permits 
oxygen to be used in respirators 
designed for oxygen service. The final 
standard prohibits the introduction of 
utility oxygen into breathing air systems 

that supply respirators that are not 
designed for oxygen service; this 
provision is needed to prevent the fires 
and explosions that could result if high- 
pressure oxygen comes into contact 
with oil or grease that has been 
introduced to the respirator or the air 
lines during compressed air operations. 

Final rule paragraph (i)(9) requires 
employers to use breathing gas 
containers marked in accordance with 
the NIOSH respirator certification 
standard at 42 CFR part 84. This 
requirement differs from proposed 
paragraph (i)(6), which listed several 
additional standards for breathing gas 
containers. These additional stemdards 
have been incorporated into 42 CFR part 
84, making reference to them in the final 
rule unnecessary. 

Paragraph (j)—Identification of Filters, 
Cartridges, and Canisters 

The final rule provides that the 
employer only use filter cartridges and 
canisters that are labeled and color 
coded with the NIOSH approval label 
and that the label not be removed or 
made illegible. This is similar to the 
parallel requirement in the proposal, 
which was supported by commenters 
(Exs. 54-361, 54-428, 54-455). OSHA 
has modified the proposed language in 
certain respects to add compliance 
flexibility while retaining the original 
objective, i.e., assurance that these 
elements meet NIOSH’s stringent 
requirements. These comments and 
modifications are discussed below. 

OSHA proposed to eliminate from the 
previous respiratory protection standard 
the language in paragraphs (g)(1) to 
(g)(6), which described labeling 
requirements, and Table I-l, which 
listed color codes assigned to canisters 
and cartridges. These requirements were 
adopted from the original national 
consensus standard (i.e., ANSI K13.1, 
“Standard for Identification of Air- 
Purifying Respirator Canisters and 
Cartridges”) adopted by OSHA in 1971. 
In place of these requirements, proposed 
paragraph (j)(l) would have required 
employers to ensure that all filters, 
cartridges, and canisters bear a NIOSH 
approval label before being placed into 
service. 

Proposed paragraph (j)(2) specified 
that the label not be removed, obscured, 
or defaced while the filter, cartridge, or 
canister was in service to ensure that the 
label provided information to the 
employee about the protection being 
afforded by the respirator. In the final 
standard, OSHA has combined 
proposed paragraphs (j)(l) and (j)(2) into 
a single paragraph (j). The changes from 
the previous standard recognize that 
employers who use respirators should 

be able to rely on labeling and color 
coding by respirator manufacturers for 
assurance that the respirators meet 
NIOSH requirements. 

This position is consistent with that 
taken by many commenters, who noted 
that the labeling and color coding of 
filters are the responsibility of the 
respirator manufacturer (Exs. 54-208, 
54-218, 54-219, 54-278, 54-289) and 
are required by NIOSH for certification. 
OSHA agrees that color coding and the 
attachment of NIOSH approval labels to 
respirators are the responsibility of the 
manufacturer. However, it is still the 
employer’s responsibility to use only 
components bearing a NiOSH approval 
label, and to ensure that the NIOSH 
approval labels are not removed from 
the filters, cartridges, and canisters that 
are used in the workplace and remeun 
le^ble. 

The NIOSH label serves several 
purposes. It ensures selection of 
appropriate filters for the contaminants 
encountered in the workplace and 
permits the employee using the 
respirator to check and confirm that the 
respirator has the appropriate filters 
before the respirator is used. David Lee, 
a CIH, CSP, and respirator consultant 
(Ex. 54-304), commented that, once a 
filter selection is made and the 
respirator is donned, the label becomes 
meaningless. However, the employee is 
not the only one who uses the color 
coding and label. Color coding and 
labeling also allow fellow employees, 
supervisors, and the respirator program 
administrator to readily determine that 
the appropriate filters are being used by 
the employee. Cartridges that are 
appropriate for one operation may be 
inappropriate for another, and color 
coding and labeling allow respirator 
users with inappropriate filters to be 
identified in the workplace and 
potential respiratory hazards to be 
avoided. 

Proposed paragraph (j)(2) required 
that the NIOSH approval label not be 
“removed, obscured or defaced” while 
respirators are being used. 3M (Ex. 54- 
218) and Monsanto (Ex. 54-219) urged 
OSHA to add the word “intentionally” 
before “removed, obscured or defaced,” 
since they believe that an employer 
would be in violation of this provision 
if, for example, a label is covered with 
paint overspray during use. Monsanto 
also stated that some OSHA substance- 
specific standards require that cartridges 
be dated by the employee to indicate 
when they were first put into service 
and that some employers could use this 
dating method to control cartridge use 
even when not required by OSHA. 
Accordingly, Monsanto urged OSHA to 
add the phrase “except if it is to record 
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initial use information” to paragraph 
(j)(2) to clarify that adding a date to the 
NIOSH label is allowed and will not be 
regarded as defacing the label. David 
Lee (Ex. 54-304) was concerned that 
dirt, dust, and debris can easily obscure 
the label once the respirator is in use 
and that employees would be required 
by the proposed provision to leave the 
area to clean the label to make it legible. 
Dow (Ex. 54-278) stated that, because of 
the small size of the label on some 
cartridges, the employer cannot date the 
cartridges without obscuring some of 
the information on the label. To resolve 
this problem, Dow suggested that the 
words “pertinent information” be added 
before “obscured.” 

OSHA has not added the term 
“intentional” to final paragraph (j) 
because it would be difficult, if not 
impossible, to determine if the removal 
or obscuring of a NIOSH label was 
accidental or intentional. Also, the final 
provision does not include an 
exemption for documenting the initial 
use date on cartridge and canister labels, 
since OSHA already permits this 
practice. OSHA’s experience indicates 
that the initial use date can easily be 
added to a filter, cartridge, or canister 
without obscuring the label, and this 
procedure has not proven to be a 
problem in the substance-specific 
standards that require such dating. The 
term “pertinent information” has not 
been included in final paragraph (j) 
because OSHA believes that all of the 
information on the NIOSH approval 
label is pertinent. The degree of 
cleanliness required of the label while 
the respirator is in service should not be 
an issue because the label only needs to 
be legible and reasonably clean to 
provide the required information. Any 
dust, dirt, paint overspray, or other 
substance that completely obscures the 
label would also affect respirator 
cleanliness and the service life of the 
filter, resulting in replacement of the 
filter with new filters that have 
unobscured labels, as required by 
paragraph (g). 

In summary, final paragraph (j) 
combines into a single provision the 
proposed requirements that employers 
ensure that the manufacturer’s NIOSH 
approval label is on the cartridge, filter, 
or canister, and that employers maintain 
the labels in legible condition while the 
cartridge, filter, or canister is in service. 
As with the proposed paragraphs, this 
provision is a performance-based 
requirement that permits employers to 
adopt whatever procedures are 
appropriate to ensure that the label 
remains on the filter and is not 
removed, defaced, or obscured during 
respirator use. 

Paragraph (k)—^Training and 
Information 

Paragraphs (k)(l)-(3) of the final 
standard require employers to provide 
effective training for employees required 
by the employer to wear respirators. 
Employees must be trained sufficiently 
to be able to demonstrate a knowledge 
of why the respirator is necessary: how 
improper fit, usage, or maintenance can 
compromise the protective effect of the 
respirator; the limitations and 
capabilities of the selected respirator; 
how to deal with emergency situations 
involving the use of respirators or with 
respirator malfunction: how to inspect, 
don and remove, and check the seal of 
the respirator; procedures for 
maintenance and storage of the 
respirator; the medical symptoms and 
signs that may limit or prevent the 
effective use of respirators; and the 
general requirements of this standard. 

Paragraph (k)(4) allows for the 
“portability” of previous respirator 
training, and paragraph (k)(5) specifies 
the requirement for at least annual 
retraining. Also, as discussed earlier 
under the Summary and Explanation for 
paragraph (c). Respiratory Protection 
Program, final paragraph (k)(6) requires 
employers to provide the basic advisory 
information presented in Appendix D of 
this section to employees who 
voluntarily use respirators in their 
workplace. 

The final standard requires that 
training be understandable and be given 
to the employee prior to using a 
respirator in the workplace, and 
annually thereafter. Additionally, if the 
employer has reason to believe that any 
employee who has already been trained 
does not have sufficient understanding 
and skill to use the respirator, the 
employer must retrain the employee in 
those areas in which his or her 
knowledge or skill is deficient. 
Retraining is also required when 
changes in the workplace or in the type 
of respirator used render previous 
training obsolete. 

Section 1910.134(e)(5) of the previous 
standard required training in the 
selection, use, and maintenance of 
respirators and required respirator 
wearers to be provided an opportunity 
to handle the respirator, have it fitted 
properly, test its facepiece seal, and 
wear it in normal air for a familiarity 
period. The final training paragraph 
retains many of these provisions. 
However, the format of the final training 
provisions is different, and specific 
provisions for annual training and 
retraining are included in the final 
standard. Although the previous 
standard’s requirement for a familiarity 

period has not specifically been 
retained, the final standard requires the 
respirator wearer to be trained 
sufficiently to demonstrate the ability to 
use the respirator properly, which may 
or may not necessitate wearing the 
respirator in normal air “for a long 
familiarity period.” 

The record shows widespread 
agreement that employee training is a 
critical part of a successful respiratory 
protection program and is essential for 
correct respirator use (Exs. 15-13,15- 
18, 15-19, 15-22, 15-30, 15-33, 15-41, 
15-45, 15-50, 15-53, 15-54, 15-67, 15- 
79, 54-5, 54-68, 54-91, 54-92, 54-165, 
54-172, 54-208, 54-219, 54-278,54- 
361, 54-387, 54-428, 54-455, Tr. 186, 
387, 595, 1011, 1063, 1083, 1103, 1226). 

For example, James Johnson of the 
Lawrence Livermore National 
Laboratory testified: 

The training element of the respiratory 
protection program is one of the most 
important elements to assure the respirator is 
properly used and is performing as intended 
* * *. This is the only time that the worker 
has a chance to interact with a trained 
professional who can properly instruct that 
person on the correct use of the respirator, 
the employee can see what is right, what 
doesn’t work, and can understand this item 
that is given to him to wear throughout a year 
to help protect his health * * * (Tr. 186) 

Dan Faulkner of the United Steelworkers of 
America concurred, commenting that: 
Training must be seen as a critical 
component of respiratory protection. This is 
an area that is grossly ignored under the 
current regulation * * *. The very first step 
in the education process must be to empower 
workers to identify the hazardous substances 
involved and at what levels they are exposed. 
In order for the workers to have confidence 
that his/her respirator is providing the 
necessary protection from the hostile work 
environment they must have a thorough 
knowledge of this entire process. Once this 
is understood, the worker can make an 
informed decision on what type of respirator 
to wear. (Tr. 1062) 

ASARCO, Inc. (ASARCO) agrees about 
the importance of training and reports 
that its company Respiratory Protection 
Program Manual states: “For the safe 
use of any respirator, it is essential that 
the user be properly instructed in the 
respirator’s purpose, selection, fitting, 
use, and limitations’ (Ex. 163). 

OSHA agrees with the many 
commenters who urged OSHA to 
mandate a program that is performance 
oriented and can be presented 
informally (Exs. 15-13,15-18,15-22, 
15-30, 15-41, 15-47, 15-62, 15-73, 15- 
75, 54-213, 54-265, 54-275, 54-455). 
The final standard does not specify how 
the training is to be performed nor the 
format to-be used by the employer. As 
suggested by commenters (Ex. 15-53, 
Tr, 837, Tr. 1087), the employer can use 
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whatever training method is effective for 
the particular worksite, provided that 
the method addresses the required 
topics. Employers can use prepared 
materials such as audio-visual and slide 
presentations, formal classroom 
instruction, informal discussions during 
safety meetings, training programs 
developed or conducted by unions or 
outside sources such as respirator 
manufacturers, or a combination of 
these methods. 

As in the proposal, several categories - 
of training information must be 
addressed in the final rule. The final 
provisions have been simplified since 
the proposal, but the information to be 
covered is essentially the same as that 
proposed. 

Paragraph (k)(l) requires the employer 
to ensure that before the employee uses 
the respirator in the workplace, the 
employee demonstrates that he/she has 
learned the information communicated 
under the training program. The 
employer can comply with this 
provision by reviewing with the 
employee, either in writing or orally, the 
informational part of the training 
program and by reviewing the 
enmloyee’s hands-on use of respirators. 

OSHA’s personal protective 
equipment standard (§ 1910.132(f)(2)) 
also requires that employees 
demonstrate effectiveness in using PPE 
before workplac»use. When that 
standard was adopted in 1994, OSHA 
stated that “in order for training to be 
successful, clear and measurable 
objectives must be set, and employees 
must demonstrate that the training 
objectives have been reached by 
showing that they understand the 
information provided and that they can 
use the PPE properly” (59 FR 16339). 
This reasoning applies equally to 
respiratory protection. In the NPRM for 
the respiratory protection standard 
(proposed paragraph (k)(l)(iii)), OSHA 
proposed a similar requirement, which 
stated that the training itself was to 
include “sufficient practice to enable 
the employee to become * * * effective 
in performing tasks [relating to 
inspection, doiming and removal, 
checking the fit and seals, and in 
wearing the respirator.]” 

The final standard’s requirement that 
employees “demonstrate” competence 
in using respiratory equipment is 
supported by the recommendation of 
commenters that the PPE standard’s 
similar requirement replace the less 

I direct provision in the respiratory 
protection proposal (Exs. 54-213, 54- 
319). OSHA’s enforcement of the PPE 
standard has reinforced the Agency’s 
belief that training effectiveness must be 
evaluated by demonstrating how well 

employees use equipment on-the-job. 
OSHA believes that adopting a 
provision in the respirator standard that 
is worded similarly to the 
corresponding requirement in the PPE 
standard will promote compliance with 
both standards and uniformity of 
interpretations and enforcement actions. 
Moreover, measuring the adequacy of 
training by evaluating the employee’s 
knowledge gained from the training is 
consistent with the performance 
orientation of the final standeu-d and 
with the absence of specific hourly 
training requirements in the final 
standard. 

The first category of information to be 
included in the training program, 
specified in final paragraph (k)(l)(i), is 
a discussion of why the use of the 
respirator is necessary. Proposed 
paragraph (k)(l)(i) specifically set forth 
that this discussion was to include 
information on the nature, extent, and 
effects of the respiratory hazards to 
which the employee may be exposed 
while using the respirator. The language 
of final paragraph (k)(l)(i) has been 
simplified: OSHA believes that training 
in why the respirator is necessary will 
include information on the nature, 
extent, and effects of the respiratory 
hazards. For example, such training 
would address the identification of the 
hazardous chemicals involved, the 
extent of employee exposures to those 
chemicals, and the potential health 
effects of such exposure. Much of this 
information will be available on the 
Material Safety Data Sheets that 
chemical manufacturers provide to 
employers under the Hazard 
Communication standard (29 CFR 
1910.1200). Employee training on the 
health effects of hazardous chemicals is 
also required under the Hazard 
Communication standard, and the same 
training could help satisfy this 
respirator training requirement. Many 
commenters agreed that hazard 
information is an essential element of 
training (Exs. 15-10,15-14,15-18,15- 
19, 15-27A, 15-41, 15-46, 15-53, 15- 
62, 15-73, 54-5, 54-68, 54-91, 54-165, 
54-172, 54-208, 54-278, 54-361, 54- 
428, 54-455). 

Information regarding the 
consequences of improper fit, usage or 
maintenance on respirator effectiveness 
must also be provided to employees 
under final paragraph (k)(l)(i). Improper 
attention to any of diese program 
elements would obviously defeat the 
effectiveness of the respirator. 
Employees must understand that proper 
fit, usage and maintenance of respirators 
is critical to ensure that they can 
perform their protective function. 

Under final paragraph (k)(l)(ii), 
employers are to explain the limitations 
and capabilities of the respirator 
selected for employee use. A discussion 
of the limitations and capabilities of the 
respirator must address how the 
respirator operates. This training would 
include,'for example, an explanation of 
how the respirator provides protection 
by either filtering the air, absorbing the 
vapor or gas, or providing clean air from 
an uncontaminated source. Where 
appropriate, it also should include 
limitations on the use of the equipment, 
such as prohibitions against using an 
air-purifying respirator in IDLH 
atmospheres and an explanation of why 
such a respirator should not be used in 
such situations. 

Paragraph (k)(l)(iii) requires that 
employees be provided with 
information on respirator use in 
emergency situations, including those in 
which the respirator malfunctions. This 
training requirement was included in 
proposed paragraph (k)(l)(v). 
Respirators malfunction on occasion, 
work routines change, and emergency 
situations occur that require a different 
respirator. The training program must 
discuss these possibilities and the 
procedures the employer has 
established to deal with them. 
Commenters concurred that 
comprehensive training is necessary 
where respirators are to be used in IDLH 
situations, including oxygen-deficient 
atmospheres, such as those that occur in 
firefighting, rescue operations and 
confined area entry (Exs. 15-18,15-19, 
15-26, 15-31, 15-33, 15-37, 15-41, 15- 
48,15-50,15-54, 15-55, 15-56,15-59, 
15-70). 

The employee should be able to 
thoroughly understand the operation of 
the respirator as a result of this training 
and demonstrate the ability to properly 
use the respirator selected. Numerous 
commenters supported the elements in 
the training program provided for under 
final paragraphs (k)(l) (ii) and (iii) (Exs. 
61-3, 15-14, 15-18,15-27A, 15-41,15- 
46, 15-53, 15-62, 15-73, 54-5, 54-68, 
54-91, 54-172, 54-208, 54-361, 54-428, 
54—455). For example, Michael P. 
Rehfeld, Safety Officer, Westminster 
Fire Department, stated that: 

In section (k) of the NPRM dealing with 
training, I strongly believe OSHA should put 
the strongest emphasis. It has been my 
experience that the stronger the employer 
training program the less likely that an 
employee would become injured or dies from 
a respiratory protection failure. OSHA has 
historically put a strong emphasis on training 
(1910.120,1910.1200,1910.138,1910.146). 
The same emphasis should appear in this 
rule (Ex. 54-68). 
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Final paragraph (k)(l)(iv) requires the 
employer to provide specific instruction 
on how respirators are inspected, 
donned, removed, positive/negative 
pressure checked, and worn. Although 
the employer is required to ensure that 
respirator inspections are performed, 
employees using the equipment may 
frequently be responsible for inspecting 
the respirators assigned to them. In this 
case it is necessary that respirator users 
have this process explained and 
demonstrated to them so that they are 
capable of recognizing any problems 
that may diminish the protective 
capability of the respirator. The training 
must include the steps employees are to 
follow if they discover any problems 
during inspection, such as to whom 
problems should be reported and where 
replacement equipment can be obtained 
if needed. If, however, the employer 
routinely has extensive inspections 
done by separate personnel, individual 
respirator wearers are not required to be 
trained in how to perform full 
inspections. Training only in those parts 
of the inspection process that may be 
their responsibility would be sufficient. 

The training under this paragraph 
must also include the procedures for 
donning and removing the respirator, 
checking the fit and seals, and using the 
respirator. Respirator fit in the 
workplace must be as close as possible 
to the fit obtained during fit testing; 
therefore, employees must know how to 
follow procedures that will improve fit 
in the workplace. The fit testing 
procedures can also help in training 
employees. For example, employers can 
use quantitative fit testing procedures to 
demonstrate to employees the dramatic 
improvement in measured fit when the 
respirator is adjusted properly (See the 
discussion above of paragraph (f) and 
Ex. 15-44, Tr. 1083). 

Final paragraph (k)(l)(iv) requires 
training in how to check the respirator 
seal. Appendix B-1 describes methods 
for checking the seal of positive and 
negative pressure facepieces. Employees 
must be trained in the methods set forth 
in Appendix B-1 or in alternative 
methods that are equally effective. The 
training requirements set forth in 
paragraph (k)(l)(iv) were widely 
supported in the record (Exs. 15-10,15- 
14, 15-22,15-27A, 15-41,15-46,15- 
50, 15-62,15-73, 54-5, 54-68, 54-91, 
54-165,54-172,54-208,54-219,54- 
278, 54-361, 54-428, 54-455). 

Final paragraph (k)(l)(v), like 
proposed paragraph (k)(l)(iv), requires 
the employer to explain the procedures 
for maintenance and storage of 
respirators. The extent of training 
required under this provision may vary 
according to workplace conditions. In 

some cases, where employees are 
responsible for performing some or all 
respirator maintenance and for storing 
respirators while not in use, detailed 
training in maintenance and storage 
procedures may be necessary. In other 
facilities where specific personnel or 
central repair facilities are assigned to 
perform these activities, employees may 
need only to be informed of the 
maintenance and storage procedures 
without having to learn significant 
technical maintenance information. The 
importance of providing some 
knowledge to all employees regarding 
maintenance and storage of respirators 
was recognized by a number of 
commenters. Those commenters stated 
that employees must be able to identify 
respirator deficiencies that can result 
from improper maintenance and storage 
of respirators so that they will not use 
improperly functioning respirators (Exs. 
61-3, 61-8,15-10,15-14,15-27A, 15- 
41, 15-46,15-50,15-62, Tr. 1063). 

Final paragraph (k)(l)(vi) requires that 
employees be instructed in ways to 
recognize the medical signs and 
symptoms that may limit or prevent the 
effective use of respirators. This 
provision was not included in the 
proposed standard. However, the 
Agency agrees with the AFL-CIO (Ex. 
54-428) that employee knowledge of 
this information is important to ensure 
implementation of a successful 
respirator program. An employee’s 
knowledge of the medical problems that 
may preclude the employee from using 
some types of respirators or fi-om 
wearing a respirator under certain 
workplace conditions helps assure that 
the employee receives the protection 
intended by the standard. Examples of 
medical conditions and signs and 
symptoms that may affect an employee’s 
ability to use a respirator are provided 
in mandatory Appendix C of the final 
standard. Training in these signs and 
symptoms need not be medically 
sophisticated or burdensome. 
Employees must be provided only with 
medical information sufficient for them 
to recognize the signs or symptoms of 
medical conditions (e.g., shortness of 
breath, dizziness) that may affect their 
use of respirators. This information will 
also enable employees to understand the 
purpose of the medical assessment 
procedures required under paragraph (e) 
of the final standard, will improve the 
ability of employees to recognize and 
report medical signs and symptoms, and 
will give them the knowledge they need 
to initiate the follow-up medical 
evaluations required under paragraph 
(e) of this section, if necessary. 

Final paragraph (k)(l)(vii) requires the 
employer to inform employees of the 

general requirements of this section. 
OSHA agrees with Organization 
Resources Counselors (Ex. 54-424) that 
“general requirements” better describes 
the substantive purpose of this 
provision than did the word “contents,” 
which was used in proposed paragraph 
(k)(l)(vi). OSHA believes it is necessary 
to ensure that employees know, in 
general, the employer’s obligations 
under the standard with respect to 
employee protection. This discussion 
need not focus on the details of the 
standard’s provisions but could, for 
example, simply inform employees that 
employers are obligated to develop a 
written program, properly select 
respirators, evaluate respirator use, 
correct deficiencies in respirator use, 
conduct medical evaluations, provide 
for the maintenance, storage, and 
cleaning of respirators, and retain and 
provide access to specific records. 

Proposed paragraph (k)(l)(vi) would 
have required that employees be 
provided with information on the 
written respiratory protection program, 
as well as the location and availability 
of the written program and the standard. 
These elements are omitted fi'om final 
paragraph (k)(l)(vii) because they are 
addressed in other provisions of the 
final standard. For example, employee 
access to the standard and written 
program is required uii^er final 
paragraph (m)(4), and employee 
knowledge about the written respirator 
program will be imparted to employees 
under the training required by final 
paragraph (k)(l), which specifies the 
elements to be included in the written 
respirator program. 

All of the training elements are 
important. They are presented in 
performance language to give the 
employer flexibility to adapt the 
training to specific workplace 
conditions and to the respirators used. 
Unless the training information is 
presented in a way that employees can 
understand, the training will not be 
effective. Therefore, final paragraph 
(k)(2) requires that training be 
conducted in a way that is 
understandable to employees. 
Employers should develop training 
programs based upon their employees’ 
educational level and language 
background. This will ensure that all 
employees will receive training that will 
enable them to maximize the 
effectiveness of the respirators they use. 
Inclusion of a provision addressing 
training comprehension was supported 
in the record (Tr. 166) and is consistent 
with similar requirements in other 
recent OSHA rulemakings (Cadmium, 
29 CFR 1910.1027; Bloodbome 
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pathogens, 29 CFR 1910.1030; 
Formaldehyde, 29 CFR 1910.1048). 

Final paragraph {k)(3) requires the 
employer to provide training before the 
employee uses a respirator in the 
workplace. This provision was included 
under proposed paragraph (k)(2) and 
was widely supported by rulemaking 
participants (Tr. 1011, Tr. 1986; Exs. 
54-91, 54-165, 54-196, 54-234, 54-267, 
54-278, 54-298, 54-319, 54-334, 54- 
361, 54-387, 54-428, 54-455). No 
comments opposing this requirement 
were received. 

Final paragraph (k)(4) provides that 
an employer who can demonstrate that 
a new employee has received training 
within the last 12 months that 
addressed the elements specified in 
paragraph (k)(l)(i) through (vii) is not 
required to repeat such training 
provided that, as required by paragraph 
(k)(l), the employee can demonstrate 
knowledge of the element(s). Employers 
availing themselves of this provision 
must, however, provide subsequent 
training no later than 12 months from 
the date of the previous training, as 
required by final paragraph (k)(4). 

An employee who has been trained in 
the use of respirators who moves to 
another job that involves the use of 
respirators may not need to take all of 
the initial training prescribed in 
paragraph (k)(4). Prior training in the 
topics required by the standard may 
remain relevant in the new work setting. 
Thus, OSHA is permitting limited 
“portability” of training, as noted in the 
standard. Training in the elements listed 
in paragraph (k)(l) that has been 
provided in the past 12 months by a 
previous employer may be taken into 
account by the new employer when 
evaluating the training needs of that 
new employee. 

The employer must demonstrate that 
the employee has received the prior 
training and retained the necessary 
knowledge before the prior training can 
be accepted as meeting the requirements 
of paragraph (k). Discussions with the 
employee and with the previous 
employer may be used to determine 
whether the previous training has been 
sufficient to enable the employee to 
wear, use, and care for the respirator 
successfully. If the employer cannot 
demonstrate that the new employee has 
been trained in the required elements of 
the program, and understands these 
elements, the new employer is obligated 
to train the employee. In cases where 
training in some elements is lacking or 
inadequate, the employer is required by 
paragraph (k){4) to provide training in 
those elements. 

Final paragraph (k)(5) requires 
retraining annually and when certain 

situations occur. The requirement for 
annual training was strongly supported 
by management, labor, and other 
rulemaking participants as being 
necessary to ensure the continuing 
effectiveness of the respirator program 
(Exs. 15-10, 15-18,15-19, 15-20, 15- 
37, 15-44, 15-47,15-48,15-50, 15-54, 
15-55,15-71, 54-91, 54-157, 54-165, 
54-173, 54-208, 54-222, 54-245, 54- 
265, 54-292, 54-319, 54-332, 54-361, 
54-363, 54-387,54-424, 54-427,54- 
428, 54-442, 54-455, 122,166; Tr. 187, 
443, 547, 614,1011, 1022, 1226, 1768). 
For example, the Railway Labor 
Executive Association testified: 

The training requirements as proposed 
should be mandated on an annual basis. . . 
Such a training schedule will assure 
continuous familiarization with the 
equipment and will serve to negate the 
inevitable effects of complacency on the part 
of both the employer and the employee. (Tr. 
443) 

Exxon stated that “Annual training is 
good so the employee will feel 
comfortable with the respirator they will 
be using in the future” (Tr. 547). James 
Johnson of Lawrence Livermore 
National Laboratory testified that annual 
training is “. . . necessary to ensure a 
reasonable amount of recall and 
performance ...” (Tr. 187). Eastman 
Chemical Company (Ex. 54-245) 
commented that “Eastman supports 
[the] annual training requirement. . . 
our Company believes this is necessary 
to adequately train employees.” 
ASARCO and U.S. Steel require that 
their employees who wear respirators 
undergo annual training, and ASARCO 
states in its Respiratory Protection 
Manual that: 

All respirator wearing employees shall be 
given annual training on routine respirator 
use.. . . Applicable individuals will also be 
thoroughly instructed and trained annually 
in the use of respiratory protection and 
necessary procedures for non-routine or 
emergency situations. (Ex. 163) 

The Respirator Protection Program 
training manual for U.S. Steel, 
submitted by AISI, requires that: “Each 
respirator wearer should be retrained at 
least annually. Where necessary, mpre 
frequent training should be performed. 

' The required use of respirators should 
be specified in routine training aids 
such as Safe Job Procedures.” (Ex. 142) 

A number of commenters 
recommended that training should be 
required less frequently than annually 
(Exs. 15-41, 54-316, 54-324) or should 
be required only in response to a change 
in the respirator program (Exs. 54-168, 
54-172, 54-178, 54-187, 54-213, 54- 
234, 54-267, 54-273, 54-275, 54-278, 
54-297, 54-307,54-316, 54-324, 54- 
334, 54-352, 54-389, 54-408, 54-434). 

Other commenters recommended more 
fi^quent (than annual) training for 
employees required to use SCBAs, or for 
employees who may be required to use 
respirators in emergency situations (Exs. 
54-210, 54-290, 54-363, 54-410, 54- 
424). 

OSHA believes that annual training is 
necessary and appropriate to ensure that 
employees know about the respiratory 
protection program and that they 
cooperate and actively participate in the 
program. Further, as specifically noted 
by several witnesses at the hearing, 
annual training is necessary so that 
employees will be confident when using 
respirators (Tr. 547, Tr. 595). Annual 
training will also eliminate 
complacency on the part of both the 
employer and employees with respect to 
respirator use (Tr. 443), and annual 
training will ensure a reasonable 
amount of recall and performance on 
the part of the respirator user (Tr. 187). 
In addition, periodic training provides 
an opportunity for the employee to 
interact with trained professionals who 
can provide instruction and 
understanding in the correct use of the 
respirator (Tr. 186), which will serve to 
overcome employee resistance to proper 
respirator use (Tr. 1021). OSHA also 
believes that employee interaction with 
respirator instructors on at least an 
annual basis will reinforce employee 
knowledge about the correct use of 
respirators and other pertinent elements 
of the respiratory protection program. 

Commenters requesting that training 
be required less frequently than 
annually provided no substantive data 
demonstrating that training every two 
years, for example, would be sufficient 
for respirator users to retain information 
critical to the successful use of 
respirators on a continuing basis (Exs. 
54-316, 54-324). Less fi:^uent periodic 
training would tend to diminish 
employee attention to proper respirator 
use and may result in a long period of 
poor respirator practice before problems 
are identified and corrected. OSHA 
notes that both the ANSI Z88.2-1980 
and Z88.2-1992 respiratory protection 
standards provide for annual retraining. 
Further, annual periodic training of 
workers with respect to the use of 
respirators is required in other OSHA 
standards (i.e., 29 CFR 1910.1001, 
Asbestos: 29 CFR 1910.1017, Vinyl 
chloride; 29 CFR 1910.1018, Arsenic: 29 
CFR 1910.1025, Lead; 29 CFR 
1910.1029, Coke oven emissions: 29 
CFR 1910.1043, Cotton dust; 29 CFR 
1910.1044, Dibromochloropropane 
(DBCP); 29 CFR 1910.1045, 
Acrylonitrile: 29 CFR 1910.1047, 
Ethylene oxide; and 29 CFR 1910.1048, 
Formaldehyde). In addition, OSHA’s 
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compliance experience has 
demonstrated ^at inadequate respirator 
training is a common problem (Ex. 33- 
5), and is often associated with 
respirator program deficiencies that 
could lead to employee exposures to 
workplace contaminants. Adherence to 
annual training will minimize respirator 
misuse. Thus, the Agency’s experience 
under other rulemakings, as well as its 
compliance experience with the 
previous respiratory protection 
standard, serve, in part, as the basis for 
concluding that annual training for 
respirator users under this final 
standard is reasonable and appropriate. 

As noted above, a number of 
commenters argued that training should 
be required only to inform employees 
about changes in the respirator program. 
This view suggests that regular, periodic 
training in the use of respirators is not 
necessary to ensure the success of a 
respirator program. However, as 
discussed above, evidence provided by 
management, labor, and other 
participants in this and other 
rulemaking records demonstrates the 
importance of reinforcing an employee’s 
knowledge with respect to the use of 
respirators on a regular basis to ensure 
the successful use of respirators. 
Accordingly, the final standard in 
paragraph (k)(5) includes the 
requirement for annual training for 
respirator users. This provision ensures 
the successful implementation of the 
respiratory protection program by 
keeping employees thoroughly and 
accurately informed on a regular basis 
regarding the current status of the 
program. 

Several commenters recommended 
that training be provided more 
frequently than annually to users of 
SCBAs and to employees who are 
required to use respirators during 
emergency situations (Exs. 54-210, 54- 
290, 54-363, 54-410, 54-424). OSHA 
agrees that retraining more frequently 
than annually may be appropriate for 
some users of SCBAs and emergency 
responders. This concern is addressed 
in final paragraph (k)(5), which 
contemplates such additional training in 
circumstances in which the employer 
has reason to believe that a previously 
trained employee does not have the 
understanding and skill required to use 
the respirator properly on a continuing 
basis. Although this provision is 
performance oriented, it requires that 
more frequent (than annual) periodic 
training be provided if necessary (e.g., 
because of the complexity of the 
respirator or exposure conditions). If 
respirator users must be trained more 
frequently than annually to retain the 
knowledge necessary to ensure proper 

use of the respirator, then the employer 
must provide the additional training. 

Final paragraphs (k)(5)(i)-(iii) require 
additional training when changes in the 
workplace (process change, increase in 
exposure, new hazards) or in the type of 
respirator used by the employee render 
previous training obsolete, when the 
employee has not retained the requisite 
understanding or skill to use the 
respirator properly, or when any other 
situation arises in which retraining 
appears necessary. These provisions 
recognize circumstances that require 
supplemental training in addition to full 
annual training. For example, retraining 
with respect to the nature of the hazard 
may be necessary because of an increase 
in the workplace level of a hazardous 
substance. Retraining would also be 
required when an employee does not 
sufficiently understand any program 
element (Ex. 54-387). OSHA believes 
that the regulatory burden imposed on 
employers by final paragraph (k)(5) will 
be minimal because this paragraph only 
requires element-specific retraining on 
an as-needed basis to supplement 
annual training. 

Final paragraph (k)(6) provides very 
basic protection for employees who use 
respirators voluntarily. As discussed, in 
connection with paragraph (c)(2), such 
employees are only covered by those 
provisions of this standard that are 
necessary to ensure that respirator use 
does not present a health hazard to 
these employees. Respirator use can 
create health and safety problems. For 
example, an employee who has chronic 
obstructive lung disease and who is 
given a negative pressure air-purifying 
respirator to wear may be at risk of 
hypertension, overexertion, and 
dizziness. Employees who voluntarily 
use some types of respirators (e.g., air- 
purifying respirators) are potentially 
exposed to the hazards associated with 
respirator use. Consequently, in 
paragraph (k)(6), OSHA requires 
employers to provide employees who 
voluntarily use some types of respirators 
(e.g., air purifying respirators) with the 
informational material in Appendix D 
so that the employee will be familiar 
with basic respirator use procedures. 

Paragraph (1)—Program Evaluation 

Paragraph (1) requires employers to 
perform evaluations to determine 
whether the respiratory protection 
program is functioning effectively. 
Problems with protection, irritation, 
breathing resistance, comfort, and other 
respirator-related factors occasionally 
arise in most respiratory protection 
programs. Although it is not possible to 
eliminate all problems associated with 
respirator use, the employer must 

eliminate as many problems as possible 
to improve respiratory protection and 
encourage employee acceptance and 
safe use of respirators. Eliminating 
problems is accomplished most 
effectively when the respiratory 
protection program is evaluated 
thoroughly and revised as necessary. 
Although the previous respiratory 
protection standard requires that the 
employer perform regular checks of the 
effectiveness of the respiratory 
protection program, it provided little 
guidance regarding how these 
evaluations are to be done. The final 
rule, like the proposal, describes the 
required program evaluation with 
greater specificity than OSHA’s 
previous respiratory protection standard 
did. 

Final paragraph (c) of the respirator 
standard requires the employer to 
establish a written respiratory 
protection program. The program must 
include procedures for evaluating the 
effectiveness of the respirator program 
and must designate a program 
administrator who is to monitor 
conditions in the workplace on a regular 
basis to ensure that the provisions of the 
written respiratory protection program 
are being properly implemented. Final 
paragraph (1) specifies certain steps the 
employer must take as part of his/her 
regular evaluation of the respiratory 
protection program. 

Paragrapn (1) requires the employer to 
consult employees who use respirators 
to ascertain whether they perceive any 
problems with the equipment and to 
obtain their views on program 
effectiveness. This assessment must 
evaluate such factors as difficulty 
breathing or fatigue during respirator 
use, whether the respirator interferes 
with hearing and vision, 
communication, or job performance or 
restricts movement, whether the 
respirator causes discomfort, and 
whether the employee has confidence in 
the respirator’s effectiveness. The 
employer must correct any problems 
that are revealed by the evaluation. 

The record supports the need to 
review and evaluate workplace 
respirator use to ensure the continuous 
effectiveness of the respirator program 
(Exs. 54-91, 54-153, 54-181, 54-213, 
54-219, 54-234, 54-244, 54-252, 54- 
263, 54-265, 54-54-286, 54-297, 54- 
330, 54-352,54-387, 54-424, 54-428, 
54-455, Tr. 387, 1012, 1714, 1733, 
1998). Based on the record, however, 
the final program evaluation provisions 
were modified, as discussed below, 
from those proposed. 

Final paragraph (1)(1) requires the 
employer to conduct regular evaluations 
of the workplace to ensure that the 
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provisions of the written program are 
being properly implemented for all 
employees required to use respirators, 
and to ensure the continued 
effectiveness of the program. Proposed 
paragraph (11(1) required the employer 
to review the written respiratory 
protection program at least annually and 
to conduct frequent random inspections 
of the workplace to ensure that the 
provisions of the program are being 
properly implemented for all 
employees. The review of the written 
program was to include an assessment 
of each written program element 
specified under proposed paragraph 
(c)(1) of the standard. 

llie final standard under paragraph (1) 
has deleted the proposed provisions for 
annual written program review of each 
element and “frequent random” 
workplace evaluations in favor of more 
performance-oriented requirements. 
Although a number of commenters 
supported annual written program 
review (Exs. 54-91, 54-153, 54-181, 54- 
213, 54-244, 54-265, 54-361, 54-387, 
54—424, 54—428), others asserted that 
program review was necessary but 
should only be required on an as- 
needed, rather than annual, basis as 
necessitated by workplace or user 
conditions or characteristics (Exs. 54- 
177, 54-234,54-263,54-286, 54-297, 
54-330, 54-352, 54-402, Tr. 1733). The 
Chemical Manufacturers Association 
(CMA) (Ex. 54-263), for example, stated: 

For simple programs such as a single air 
purifying respirator in use with a sii^e 
contaminant, assessments might be necessary 
once every 3-5 years. For programs with 
numerous haza^s that change repeatedly 
such as batch processes, reviews may be 
needed more hequently. 

The CMA (Ex. 54—263) and Mobil 
Corporation (Ex. 54-234) support 
adoption of the ANSI Z88.2 (1992) 
recommendation that reads “The 
program shall be periodically audited to 
ensure that it is implemented and 
reflects the written procedures.” 
Consumer Power (Ex. 54-297) argued 
that program review and revision 
should be required “as necessary to 
reflect changes in respirator used, 
training, fit test methods, and storage or 
maintenance of the respirator in use at 
the facility.” 

OSHA agrees with commenters that a 
more performance-oriented approach 
with respect to written program review 
is appropriate in lieu of an annual 
requirement. The Agency believes that 
the final standard will ensure the 
maintenance of an up-to-date written 
respirator program without imposing an 
arbitrary review schedule. Final 
paragraph (c)(1) states, in part, that the 
program shall be updated as necessary 

to reflect changes in workplace 
conditions and respirator use. This 
provision requires employers to review 
the written program and to revise, as 
necessary, the written program elements 
specified in paragraph (c)(1) when 
workplace conditions affecting the use 
of respirators change. 

Accordingly, the Hnal standard does 
not contain the proposed requirement 
for an annual written program review 
but instead requires program review and 
revision as necessary based on 
workplace changes. Evaluation 
frequency to ensure the continued 
effectiveness of the program is to be 
based on program complexity and on 
factors such as the nature and extent of 
workplace hazards, t)rpes of respirators 
in use, variability of workplace 
processes and operations, number of 
respirator users, and worker experience 
in the use of respirators. In other words, 
the employer must audit respirator use 
in the workplace with sufficient 
frequency to ensure that continuous, 
successful implementation of all written 
respirator program elements prescribed 
under paragraph (c) is being achieved. 

As noted previously, the proposed 
requirement for “frequent random” 
workplace evaluations has been deleted 
in favor of a requirement for evaluaticms 
conducted on an as-necessary basis. 
OSHA agrees with commenters’ 
assertions that the meaning of the term 
“frequent random” was unclear (Exs. 
54-181, 54-334), especially with respect 
to conditions of infrequent or brief 
respirator use (Exs. 54-166, 54-177). In 
such instances, the commenters 
indicated that evaluations would have 
to be scheduled based on when 
respirators are used. The Agency 
believes that the final standard’s 
evaluation procedures incorporate a 
flexible and reasonable approach that 
will meet the needs of different 
workplaces while ensuring continued, 
effective implementation of the 
respirator program. OSHA emphasizes 
that the change in language in the final 
standard is not intended to deemphasize 
the importance of conducting 
evaluations. 

Final paragraph (1)(2) requires the 
employer to consult regularly with 
employees who wear respirators to 
obtain their views on the effectiveness 
of the program and to correct any 
problems that are identified. This 
assessment must determine if the 
respirators are properly fitted. It must 
also evaluate whether employees are 
able to wear the respirators without 
interfering with effective workplace 
performance, whether respirators are 
correctly selected for the hazards 
encountered, whether respirators are 

being worn when necessary, and 
whether respirators are being 
maintained properly. Many commenters 
(Exs. 54-91, 54-153, 54-181, 54-213, 
54-265, 54-361, 54-387, 54-424, 54- 
488) supported the proposed 
requirement for the employer 
periodically to consult with employees. 

This requirement is essentially 
imchanged from the proposed 
provision. Some commenters (Exs. 54- 
187, 54-278) argued that the employer’s 
obligations to consult with employees 
should be limited to those employees 
required by OSHA to wear respirators. 
However, as explained in detail in the 
Summary and ^planation for 
paragraphs (a) and (c), OSHA believes 
that all employees who are required to 
wear respirators should be covered by 
the program, regardless of whether their 
respirator use is required by OSHA or 
their employer. 

Thus, final paragraph 0)(2) requires 
the employer to consult with employees 
who wear respirators when auditing the 
efiectiveness of the respirator program. 
As discussed above in connection with 
paragraph (c), OSHA has ccuisistently 
required employers who provide their 
employees with respirators to ensure 
that those respirators do not pose a 
health hazard (e.g., do not increase the 
work-of-breathing in a way that 
threatens health, do not impair vision or 
hearing). In general, assessments 
conducted to comply with paragraph (1) 
will involve a technical evaluation of 
whether respirators are being used 
properly. If respirators are not being 
used properly, the employer is required 
to correct any problems found during 
the assessment. The areas to be 
reevaluated include whether the 
respirator program is providing 
employees with properly fitting 
respirators and whether the appropriate 
respirators are being selected, used, and 
maintained properly. 

Proposed paragraph (l)(2)(i), which 
would have required the employer to 
assess whether the program was 
“preventing the occurrence of illness,” 
has been deleted horn the final rule. 
Commenters noted that the individual 
performing the program evaluation 
under this paragraph is not likely to be 
a health care professional with 
sufficient expertise to identify illnesses 
caused by improper respirator use, other 
than skin/eye irritation, which can 
readily be observed by the program 
administrator, supervisor, employer, or 
employee. Commenters argued that 
medical determinations and evaluations 
are part of the review of an employee’s 
medical status required by paragraph (e) 
of this section (Exs. 54-187, 54-237). 
OSHA agrees and, accordingly, has 
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omitted this proposed requirement from 
final paragraph (1)(2). However, 
identification of respirator-related 
medical conditions, such as skin 
irritation, would properly be part of the 
program evaluation. Employees 
identified during the evaluation as 
having skin irritation can either be 
referred to the PLHCP or be advised by 
the program administrator about the 
need to leave the respirator use area as 
necessary to wash the face and 
facepiece, as permitted by paragraph (g). 
It should be noted that final paragraph 
(e)(7)(iii) requires medical evaluation if 
observations made during the program 
evaluation indicate that such evaluation 
is necessary. 

Paragraph (m)—Recordkeeping 

The final standard requires the 
employer to establish and retain written 
information regarding medical 
evaluations, fit testing, and the 
respirator program. The final provisions 
addressing these records differ in some 
respects from the proposed 
requirements. In the proposed rule, 
paragraph (c) contained recordkeeping 
provisions for the written respiratory 
program, paragraph (m) required 
retention of medical evaluation records, 
and fit testing records were required to 
be maintained under Appendix A. In 
the final rule, however, all 
recordkeeping requirements have been 
consolidated in paragraph (m), in 
response to those commenters who 
suggested that placing ail recordkeeping 
provisions in one paragraph will 
improve understanding of the rule’s 
recordkeeping obligations (Exs. 54-267, 
54-286). 

Paragraph (m)(l) of the final standard 
requires the employer to retain a 
m^ical evaluation record for each 
employee subject to medical evaluation 
under final paragraph (e). Such records 
are to be kept and made available as 
required by 29 CFR 1910.1020, OSHA’s 
Access to Employee Exposure and 
Medical Records rule. The record is to 
include the result of the medical 
questionnaire and, if applicable, a copy 
of the PLHCP’s written opinion and 
recommendations, including the results 
of relevant medical examinations and 
tests. It is standard medical practice to 
make and retain written records of 
medical examinations and evaluations. 
Retention of such records will enable 
PLHCPs in subsequent evaluations to 
determine whether the employee’s 
health has deteriorated, and will enable 
employees to obtain copies for their 
personal physician or other licensed 
health care professional to review as 
necessary. 

Although the format of final 
paragraph (m)(l) has been simplified 
from that of the proposed rule, the 
substance of the medical evaluation 
records to be retained is similar. Several 
proposed paragraphs referred 
specifically to provisions in 29 CFR 
1910.1020 that address the 
maintenance, availability, and transfer 
of the medical evaluation records. As 
recommended by several commenters, 
however, only one reference to 29 CFR 
1910.1020 is needed for this purpose, 
and the final respiratory protection rule 
has been revised accordingly (Exs. 54- 
220, 54-350, 54-362, 54-455, Tr, 1054). 

Final paragraph (m)(2) addresses the 
retention of respirator fit-testing records. 
The provisions of this paragraph remain 
basically unchanged from the 
requirements of Appendix A, section II. 
12 of the proposal. The records 
specified in final paragraphs 
(m)(2)(i)(A)—(E) consist of the name or 
identification of the person tested; the 
type of fit test performed (QLFT, 
QNFT—irritant smoke, saccharin, etc.); 
the make, model, and size of the 
respirator fitted: the date of the fit test; 
pass/fail results if a QLFT is used; or the 
fit factor and strip chart recording or 
other record of the test results if 
quantitative fit testing was performed. 

Under final paragraph (m)(2)(ii), the 
fit test record must be maintained until 
the next fit test is administered. If the 
employee’s use of a respirator is 
discontinued (e.g., because of a change 
of duties or successful implementation 
of engineering controls), fit test records 
need not be retained for the employee. 
Fit test records must be maintained to 
determine whether annual fit testing has 
been done, and whether the employee 
who was tested passed the QLFT or 
passed the QNFT with a fit factor that 
was appropriate for the type of 
respirator being used. OSHA agrees with 
commenters (Exs. 36-6, 36-17, 36-34, 
36-46, 54-165, 54-210) who stated that 
fit testing records must be maintained to 
ensure that all respirator users have 
received a fit test, the respirator selected 
by fit testing is being used, and retesting 
is being performed annually. 

Some commenters argued that the 
employer should only be required to 
certify that fit testing has been 
completed, and that retaining the other 
proposed information would provide 
little additional benefit (Exs. 54-222, 
54-310). OSHA disagrees with this 
position. The Agency believes it is 
essential that fit test records identify the 
respirator and employee being fit tested. 
As noted in the preceding paragraph, 
other commenters stated that the 
information in this record would be the 
only means of determining whether the 

appropriate respirator was being used 
by the employee. OSHA believes that 
the effectiveness of the respiratory 
protection program will be substantially 
improved if these records are kept. 
Similar recordkeeping requirements are 
found in many OSHA standards: 29 CFR 
1910.1027, Cadmium: 29 CFR 
1910.1028, Benzene; 29 CFR 1910.1048, 
Formaldehyde: 29 CFR 1910.1050, 
Methylenedianiline. 

Final paragraph (m)(3) specifically 
requires employers to maintain a 
written copy of the current respiratory 
protection program prescribed by final 
paragraph (c). As discussed under 
paragraph (c), a written program is 
necessary to assure the appropriate use 
of respirators and the on-going 
effectiveness of the program. 

Final paragraph (m)(4) provides that 
written materials required to be 
maintained under final paragraph (m) 
must be made available, upon request, 
to employees and to the Assistant 
Secretary for examination and copying. 
This final paragraph replaces, but is 
consistent with, the record availability 
requirement of proposed paragraph 
(m)(2). Employee access to these records 
is necessary to ensure that employees 
can assess and verify information 
describing their exposure to respiratory 
hazards in the workplace and the 
effectiveness of the respirator program 
in protecting them from those hazards. 
Access to these records by the Assistant 
Secretary or his or her designees is 
necessary to allow OSHA to monitor 
compliance with the standard and its 
effectiveness. 

The access provisions in final 
paragraph (m)(4) are consistent wiA 
provisions foimd in other OSHA 
standards: 29 CFR 1910.1001, Asbestos; 
29 CFR 1910.1027, Cadmium; 29 CFR 
1910.1028, Benzene: 29 CFR 1910.1047, 
Ethylene Oxide; 29 CFR 1910.1048, 
Formaldehyde: and 20 CFR 1910.1050, 
Methylenedianiline. 

Paragraph (n)—Dates 

The final Respiratory Protection 
standard will become effective on April 
8,1998. For most requirements of the 
standard, however, compliance need not 
be achieved until the start-up dates 
specified in paragraph (n) of the final 
rule. Unless a different start-up date is 
specified for a particular requirement, 
compliance must be achieved by the 
effective date. 

The proposal would have required 
compliance with all provisions of the 
standard 90 days after publication of the 
final standard in the Federal Register. 
The Air Conditioning Contractors of 
America (Ex. 54-248) stated that a 90- 
day compliance period should be 
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sufficient if OSHA plans to disseminate 
information to employers in a “user- 
firiendly” format, but that additional 
time would be required if industry 
organizations had to analyze and 
distribute information on the final 
standard by themselves. Several 
commenters recommended a 6-12 
month effective date for implementing 
the final standard (Exs. 54-248, 54-271, 
54-283, 54-293, 54-309). The U.S. 
Enrichment Corporation (Ex. 54-283) 
wanted the standard phased in over a 
12-month period to allow additional 
time for the employer to obtain 
respiratory protection equipment from 
manufacturers and to perform fit testing. 
The American Subcontractors 
Association (Ex. 54-293) stated that 
small contractors rely on their 
organization and others for education 
and training regarding new standards, 
and that a 90-day period is too short a 
period for transition to a new program. 
They specifically mentioned training, 
updating written programs, changing 
written standard operating procedures 
(SOPs), and medical examinations as 
provisions in the standard that may be 
difficult to comply with in a short time 
period. The Associated Building 
Contractors (Ex. 54—309) also wanted 
the final standard to be phased in over 
12 months to allow for revising written 
SOPs and programs, training, and 
medical evaluation of respirator users. 
Exxon (Ex. 54-266) and the American 
Petroleum Institute (Ex. 54-330) stated 
that employers could not fit test every 
employee within the specified 90-day 
effective date and recommended that 
employees be fit tested within one year 
of the efiective date of the standard. 

Based on many of these comments, 
OSHA concludes that additional time is 
required for employers to comply with 
certain provisions of the final standard. 
The Agency has therefore included 
extended start-up dates for some of the 
program elements. OSHA does intend, 
however, to disseminate information on 
this standard in a “user friendly” 
format. 

Within 150 days of the effective date 
of the standard, employers must 
determine whether respirator use is 
required under paragraph (a). This 
period will afford employers sufficient 
time to become familiar with the final 
standard and to evaluate whether 
respirator use is required in their 
workplaces. 

Employers must comply with all the 
remaining requirements of the respirator 
standard no later than 180 days after the 
effective date of the standard. OSHA 
concludes that with the start-up dates 
provided, all employers will have 
adequate time to comply. Paragraph 

(n)(3) states that if there is an 
administrative or judicial delay of the 
standard, the respiratory protection 
provisions of the previous standards 
(i.e., 29 CFR 1910.134 and 29 CFR 
1926.103) will remain in effect and will 
be enforced until the issues have been 
resolved. Many employers already have 
an established respiratory protection 
program that includes specific program 
elements (e.g., fit testing, annual 
training, medical evaluations of 
respirator users, and program 
evaluation) that comply with the 
requirements of the Agency’s prior 
respirator standards. Program elements 
that were implemented to meet the prior 
respirator standards’ requirements may 
also meet the requirements of this final 
respiratory protection standard. 
Paragraph (n)(4) states that if, in the 12 
month period preceding the effective 
date of the revised standard, the 
employer has conducted annual 
respirator training, fit testing, respirator 
program evaluation, or medical 
evaluations, the employer may use the 
results of these activities to comply with 
the corresponding provisions of this 
section, provided that these activities 
were conducted in a manner that meets 
the requirements of the revised 
standard. For example, if the employer 
has an existing fit testing program in 
place on the effective date of the final 
standard, the employer may continue 
that fit testing program if it meets the fit 
testing requirements of the final 
standard. In such cases, employees 
would be retested within one year of 
their last fit test date. Employers, 
therefore, can incorporate annual fit 
testing, training, and program 
evaluation into their existing respiratory 
protection programs if the appropriate 
program elements comply with the 
provisions of the final standard. This 
approach should help reduce the impact 
of the final rule on employers with 
effective existing respirator programs. 

Paragraph (o)—Appendices 

The final paragraph of the standard 
identifies four appendices that 
supplement the re<iuirements specified 
in the regulatory text. Appendices A (Fit 
Testing Procedures), B-1 (User Seal 
Check Procedures), B-2 (Cleaning 
Procedures), and C (Medical 
Questionnaire) are mandatory, and 
contain requirements for performing fit 
testing, user seal checks, cleaning, and 
medical evaluations that supplement 
the regulatory requirements in 
paragraphs (e), (f), (g), and (h) of the 
final standard. 

Appendix D (Information for 
Employees Using Respirators When Not 

Required Under The Standard) is 
nonmandatory. 

The four appendices are discussed in 
detail under the Summary and 
Explanation sections of the 
corresponding paragraphs of the final 
standard: Appendix A in paragraph (f), 
“Fit Testing”; Appendix B-1 in 
paragraph (g), “Use of respirators”; 
Appendix B-2 in paragraph (h), 
“Maintenance and care of respirators”; 
Appendix C in paragraph (e), “Medical 
evaluation”; Appendix D in paragraph 
(c), “Written program” and paragraph 
(a), “Permissible practice.” 

Paragraph (p)—Revisions to Specific 
OSHA Standards 

A number of OSHA standards 
regulating exposure to toxic substance 
and harmful physical agents incorporate 
certain provisions of 29 CFR 1910.134. 
OSHA proposed to revise these 
provisions to simplify compliance for 
employers by consolidating many of the 
Agency’s respirator requirements, 
removing inconsistencies, and deleting 
duplicative requirements. The purpose 
of revising the respirator-related 
provisions of OSHA’s existing standards 
was to conform these standards, to the 
extent possible, to each other and to 
revised 29 CFR 1910.134 in general. 
These standards will be improved by 
this process, because they will now refer 
to the revised respiratory protection 
standard, which is based on current 
respirator use and technology. For 
example, revising the respirator- 
approval references in these standards 
from MSHA/NIOSH, Bureau of Mines, 
and ANSI Z88.2-1969 to the recently 
published NIOSH regulation at 42 CFR 
Part 84 updates these respiratory 
protection provisions. The Agency 
concludes, therefore, that updating 
these standards is consistent with the 
proposed goal of bringing uniformity to 
OSHA’s respiratory protection 
requirements. OSHA believes that 
regulatory consistency will improve 
compliance with the respiratory 
protection provisions, reduce the 
compliance burden on the regulated 
commimity, and, consequently, enhance 
the protection provided to employees 
who use respirators. OSHA’s review of 
the rulemaking record shows that no 
commenters objected to updating the 
provisions of these standards to conform 
with the requirements of revised 29 CFR 
1910.134. 

The Agency also notes that revised 29 
CFR 1910.134 is intended to serve as a 
“building block” standard with respect 
to future standards that may contain 
respiratory protection requirements. To 
the extent possible, therefore, future 
standards ^at regulate respirator use in 
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controlling employee exposure to toxic 
substances and harmful physical agents 
will refer to provisions of the final 
respiratory protection standard at 29 
CFR 1910.134 instead of containing 
their own respirator requirements. 
(However, these standards will continue 
to have any respirator requirements, 
e.g., canister/cartridge change 
schedules, that are specific to the 
substance or agent being regulated.) 

In developing the final revision, 
OSHA also revised the wording and/or 
location of some paragraphs to improve 
the comprehensibility and uniformity of 
the requirements; however, the 
substantive requirements of the 
standards addressing respirators have 
not been revised. Additionally, the 
tables in the substance-specific 
standards specifying parameters for 
respirator selection have not been 
republished because these tables will 
remain unchanged and, thus, will 
continue to be part of the substance- 
specific standards until resolution of the 
reserved portions of this final standard. 

OSHA found that the existing 
substance-specific standards were 
especially in need of revision. Except 
for a limited number of respirator 
provisions unique to each substance- 
specific standard, the remaining 
regulatory text on respirators now reads 
virtually the same for each of these 
standards. For example, all provisions 
addressing respirator use, selection, and 
fit testing were deleted from the 
substance-specific standards, making 
these standards consistent with the final 
respiratory protection standard with 
respect to these requirements. The 
Agency believes that revisions to 29 
CFR 1910.134 are sufficiently 
comprehensive to allow deletion of 
those provisions in the substance- 
specific standards that duplicated 
provisions of revised 29 CFR 1910.134. 
A provision was retained only when it 
addressed conditions (for example, 
medical evaluation) that were unique 
and/or integral to the substance-specific 
standard. The Agency concludes, 
therefore, that deletion of duplicative 
provisions from the substance-specific 
standards will reduce confusion among 
members of the regulated community 
and decrease the burden of compliance. 
It will thereby enhance compliance with 
the respiratory protection requirements 
and, consequently, improve die 
protection afforded to employees who 
use respirators to control exposure to 
the toxic substances and harmful 
physical agents regulated by these 
standards. The proposed revisions to the 
substance-specific standards were 
widely supported by rulemaking 
participants (Exs. 54-187, 54-208, 54- 

219, 54-220, 54-233, 54-234, 54-261, 
54-263, 54-266, 54-267, 54-273, 54- 
283, 54-289, 54-327,54-333, 54-363, 
54-424.) 

In general, for the substance-specific 
standards, the incorporated provisions 
of revised 29 CFR 1910.134 cover the 
following requirements: definitions 
(paragraph (b)); respiratory protection 
program (paragraph (c)); selection of 
respirators (paragraph (d)); fit testing 
(paragraph (f)); use of respirators 
(paragraph (g)); maintenance and care of 
respirators (paragraph (h)); breathing air 
quality and use (paragraph (i)); 
identification of filters, cartridges, and 
canisters (paragraph (j)); training and 
information (paragraph (k)); program 
evaluation (paragraph (ij); and 
recordkeeping (paragraph (m)). Each of 
these requirements was addressed by 
paragraphs (b), (c), (d), (e), and (f) of the 
prior respiratory protection standard. 

OSHA did not propose to conform the 
respirator provisions of its Cadmium, 
Benzene, Formaldehyde, 1,3-Butadiene, 
and Methylene chloride standards with 
the corresponding requirements of 
revised 29 CFR 1910.134. Rulemaking 
participants recommended that the 
respirator provisions of the existing 
Cadmium, Benzene, and Formaldehyde 
standards be revised to conform with 
those provisions of 29 CFR 1910.134 to 
improve regulatory consistency and 
uniformity (Exs. 54—194, 54-195, 54- 
208, 54-218, 54-275, 54-294, 54-337, 
54-350, 54-387, 54-434). In view of 
these comments, the Agency assumes 
that a consensus exists among the 
regulated community to bring these 
standards (as well as the 1,3-Butadiene 
and Methylene chloride standards, 
which were issued after the close of the 
comment period for the respirator 
rulemaking) into conformity with the 
revised respiratory protection standard. 
Accordingly, these standards have been 
revised in the same manner as the other 
substance-specific standards for which 
OSHA proposed revisions. 

In revising the fit-testing provisions 
(paragraph (f)) of the substance-specific 
standards, the fi'equency of respirator fit 
testing was revised from semiannually 
to annually for the Asbestos (29 CFR 
1910.1001 and 1926.1101), Arsenic (29 
CFR 1910.1018), Lead (29 CFR 
1910.1025 and 1926.62) and 
Acrylonitrile (29 CFR 1910.1045) 
standards. The Agency believes that this 
revision will not diminish the 
effectiveness of respiratory protection 
provided by these standards. OSHA’s 
experience in recent rulemakings 
(Cadmium, 1992; Methylenedianiline, 
1992; Formaldehyde, 1992; Methylene 
chloride, 1997) has led the Agency to 
conclude that annual respirator fit 

testing, which is provided for in the 
recent standards, protects employees 
appropriately, and that semi-annual fit 
testing is not necessary for employee 
protection. The basis for adopting a 
semiannual fit-testing requirement is 
not discussed in the preambles to any of 
the standards that contain that 
requirement. For example, there is no 
discussion in the preambles of those 
standards that semiannual fit testing 
was adopted because of the toxic 
properties of the regulated substances or 
the particular characteristics of the 
respirators to be used. 

Recent rulemakings, including 
proposed revisions to the respiratory 
protection standard, have provided the 
Agency with much more scientific and 
experiential information on fit testing 
than was available when the affected 
standards were adopted. A number of 
commenters in the current rulemaking 
asserted that provisions for semiannual 
fit testing in the existing Asbestos, 
Arsenic, Lead, and Acrylonitrile 
standards should be revised to conform 
to the annual fit testing requirements of 
the recently-adopted standards (Exs. 54- 
5, 54-179, 54-186, 54-208, 54-218, 54- 
219, 54-222, 54-242,54-289, 54-326, 
54-330, 54-348, 54-410, 54-424, 54- 
439, 54-443.) The Agency, therefore, 
concludes that it is reasonable and 
appropriate, for the purpose of 
regulatory consistency and uniformity, 
to require only annual respirator fit 
testing in its substance-specific 
standards. 

While the proposal did not 
incorporate revised paragraph (m) 
(recordkeeping) into the existing 
substance-specific standards, OSHA 
incorporated this paragraph in the final 
rulemaking in the belief that such 
action: (1) Will make recordkeeping 
requirements consistent and uniform for 
employers who use respirators to 
control employee exposures to the 
airborne contaminants regulated by the 
substance-specific standards; (2) will 
reduce the regulatory burden on 
employers because they are currently 
required under 29 CFR 1910.1020 to 
maintain exposure and medical records; 
and, (3) it is a prevailing business and 
industrial-hygiene practice to retain fit- 
testing records to demonstrate that 
protection was provided to exposed 
employees. 

For the 13 carcinogens addressed by 
existing 29 CFR 1910.1003 (the “13 
Carcinogens standard”), the provision 
requiring employers to ensure that 
employees use respirators “in 
accordance with 29 CFR 1910.134” was 
amended to require compliance with 
paragraphs (b), (c), (d) (except (d)(1) 
(iii), (iv), and (d)(3)), and (e)-(m) of the 
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final standard. While the proposal did 
not incorporate revised paragraph (e) 
(medical evaluation) into the 13 
Carcinogens standard, OSHA did so in 
the final rulemaking because such 
incorporation is consistent with the 
requirements of existing 29 CFR 
1910.134, conforms to accepted industry 
practice, and improves comprehension 
of, and compliance with, the respiratory 
protection requirements of the 13 
Carcinogens standard. 

Unlike 29 CFR 1910.1003, each of the 
existing substance-specific OSHA 
standards includes unique medical- 
evaluation requirements for employees 
who use respirators. OSHA believes that 
the medical-evaluation requirements for 
respirator use established under its 
existing substance-specific standards 
provide a high degree of medical 
protection to employees who are 
required to use respirators to control 
their exposures to the airborne 
substances regulated by the substance- 
specific standards. In addition, the 
medical-evaluation requirements for 
respirator use in the substance-specific 
standards are part of a comprehensive, 
integrated medical-surveillance program 
designed to evaluate employees for 
conditions and risks associated with 
exposure to the regulated substances; 
consequently, OSHA believes that any 
revision to the frequency or content of 
medical evaluations for respirator use 
would unnecessarily disrupt ongoing 
medical-surveillance programs emd, 
therefore, jeopardize the health of 
employees who must use respirators to 
prevent exposure to hazardous 
workplace substances. 

Paragraph (d)(l)(iii) of the revised 
respiratory protection standard, which 
requires employers to estimate exposure 
levels in selecting appropriate 
respirators, has not been incorporated 
into OSHA’s substance-specific 
standards in the final rulemaking. The 
existing substance-specific standards, 
except the 13 Carcinogens standard, 
already include exposure assessment 
provisions that are more specific than 
the general exposure-assessment 
requirement in the final respiratory 
protection standard. With respect to the 
13 Carcinogens standard, no PELs or 
other exposure criteria are specified in 
that standard that would be relevant to 
respirator selection. In the 13 
Carcinogens standard, exposure 
estimates for the substances regulated 
by the standard are not necessary for 
respirator selection because appropriate 
respirators have been identified for 
specific work activities that occur 
during employee exposure to each of the 
13 carcinogenic substances. 

OSHA excepted substance-specific 
standards that already contain 
requirements for cartridge- and canister- 
change schedules (Vinyl chloride. 
Benzene, Acrylonitrile, Formaldehyde, 
and 1,3-Buta(liene) from paragraphs 
(d)(3)(iii)(B) (1) and (2) of the revised 
respiratory protection standard, which 
also addresses change schedules, to 
preclude regulatory conflict. The 
Agency finds that information obtained 
during the rulemakings for these 
substance-specific standcU'ds resulted in 
the development of change schedules 
that were especially tailored to the 
chemistry of the specific substance, 
documented the exposure conditions 
requiring these schedules, and 
determined the types of respirators 
required for emplayee protection. 
Consequently, the Agency concludes 
that the change schedules adopted 
during these rulemakings must not be 
replaced by the generic change-schedule 
requirements of revised 29 CFR 
1910.134. 

As proposed, the Agency also 
removed a number of appendices from 
the substance-specific standards that 
addressed fit-testing requirements, 
replacing them with references to 
Appendix A of revised 29 CFR * 
1910.134. In this regard, the Agency 
proposed to update Section IV of 
Appendix B of 29 CFR 1910.1025 (the 
Lead standard) by citing Appendix A of 
29 CFR 1910.134 as the reference for fit- 
testing procedures; the proposed 
revision has been made in the final 
rulemaking. While not proposed, the 
Agency revised the same information in 
Appendix B of 29 CFR 1926.62 (the 
Lead standard for Construction), 
removed the sixth paragraph from 
Section IV of Appendix B of 29 CFR 
1910.1025 and 1926.62 as being 
outdated, and revised references for 
respirator approval in Section IV of 
Appendix B of 29 CFR 1910.1025, 
Section IV of Appendix A to 29 CFR 
1910.1045 (the Acrylonitrile standard). 
Section IV of Appendix A to 29 CFR 
1910.1047 (the Ethylene Oxide 
standard). Section III of Appendix A to 
29 CFR 1910.1050 (the 4, 4’- 
Methylenedianiline standard), and 
Section IV of Appendix B to 29 CFR 
1926.62, Lead in Construction. The 
x\gency believes that these revisions 
will conform the affected standards with 
the provisions of the revised respiratory 
protection standard; the resulting 
consistency will, therefore, reduce 
confusion and ease compliance. 

The following provisions, addressing 
fit-testing, respirator selection, and 
respirator use, have been deleted from 
OSHA’s substance-specific standards 

because they duplicate requirements 
specified in revised 29 CFR 1910.134: 

(1) Fit Testing 

This requirement is specified in 
paragraph (f) of the revised respiratory 
protection standard, allowing for the 
removal of the following paragraphs: 
(a) 29 CFR 1910.1001 Asbestos. 

(g) (4) emd Appendix C 
(b) 29 CFR 1910.1018 Inorganic arsenic. 

(h) (3) (i), (ii), and (iii) 
(c) 29 CFR 1910.1025 Lead. 

(f) (3) (i) and (ii), and Appendix D; 
Section IV of Appendix B revised in 
part 

(d) 29 CFR 1910.1027 Cadmium. 
(g) (4) and Appendix C 

(e) 29 CFR 1910.1028 Benzene. 
(g) (5) and Appendix E 

(f) 29 CFR 1910.1045 Acrylonitrile. 
(h) (3)(iii) 

(g) 1910.1048 Formaldehyde. 
(g) (3)(ii) and Appendix E 

(h) 29 CFR 1910.1050 
Methy lenediani line. 

(h) (5) and Appendix E 
(i) 29 CFR 1910.10511,3-Butadiene. 

(h)(5) and Appendix E 
(j) 29 CFR 1910.1052 Methylene 

chloride. 
(g) (7) 

(k) 29 CFR 1926.60 Methylenedianiline. 
(i)(5j and Appendix E 

(l) 29 CFR 1926.62 Lead. 
(f) (3) (i) and (ii), and Appendix D; 

Section IV of Appendix B revised in 
part 

(m) 29 CFR 1926.1101 Asbestos. 
(h) (4) and Appendix C 

(n) 29 CFR 1926.1127 Cadmium. 
(g) (4) and Appendix C 

(2) Respirator-Approval Requirements 
that Reference MSHA or NIOSH 30 CFR 
Part 11 

The requirement to select respirators 
approved by NIOSH in 42 CFR part 84 
is specified in paragraph (d)(l)(ii) of the 
revised respiratory protection standard. 
This requirement updates the existing 
respirator-approval requirement in the 
substance-specific standards to select 
respirators approved by MSHA or 
NIOSH under 30 CFR part 11, allowing 
for removal of the following paragraphs: 
(a) 29 CFR 1910.1001 Asbestos. 

(g)(2)(i) [part] 
(b) 29 CFR 1910.1017 Vinyl chloride. 

(g) (2) 
(c) 29 CFR 1910.1018 Inorganic arsenic. 

(h) (2)(iii) 
(d) 29 CFR 1910.1025 Lead. 

(f) (2)(iii); Section IV of Appendix B 
revised in part 

(e) 29 CFR 1910.1027 Cadmium. 
(g) (2)(i) [part] 

(f) 29 CFR 1910.1028 Benzene 
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(g)(2)(ii) 
(g) 29 CFR 1910.1029 Coke oven 

emissions. 
(g) (2)(iii) 

(h) 29 CFR 1910.1044 l,2-Dibromo-3- 
chloropropane. 

(h) {2)(ii) 
(i) 29 CFR 1910.1045 Acrylonitrile. 

(h)(2)(ii); Section IV of Appendix A 
revised in part 

(j) 29 CFR 1910.1047 Ethylene oxide. 
(g)(2)(ii): Section IV of Appendix A 

revised in part 
(k) 29 CFR 1910.1048 Formaldehyde. 

(g) {2)(i) [part] 
(l) 29 CFR 1910.1050 

Methy lenediani line. 
(h) (2Kii); Section HI of Appendix A 

revised in part 
(m) 29 CFR 1910.1051 1,3-Butadiene. 

(h) (2)(ii) [part] 
(n) 29 CFR 1910.1052 Methylene 

chloride. 
(g) (3) (part) 

(o) 29 CFR 1926.60 
Methy lenediani line. ‘ 

(i) (2)(ii) 
(p) 29 CFR 1926.62 Lead. 

(f) (2)(iii); Section IV of Appendix B 
revised in part 

(q) 29 CFR 1926.1101 Asbestos. 
(h) (2)(ii) 

(r) 29 CFR 1926.1127 Cadmium. 
(g) (2)(i) [part] 

(3) Respirator Use 

Paragraph (g) of the revised 
respiratory protection standard 
addresses, in part, facepiece seal 
protection (paragraph (g)(1)), and 
employees leaving the work area to 
wash their faces and respirator 
facepieces (paragraph (g)(2)(ii)(A)) and 
to change filter elements (paragraph 
(g)(2)(ii) (B) and (C)), allowing removal 
of the following paragraphs: 

(a) 29 CFR 1910.1001 Asbestos. 
(g) (3) (ii) and (iii) 

(b) 29 CFR 1910.1018 Inorganic 
arsenic. 

(h) (4) (ii) and (iii) 
(c) 29 CFR 1910.1025 Lead. 

(f) (4) (ii) and (iii) 
(d) 29 CFR 1910.1027 Cadmium. 

(g) (3) (ii) and (iii) 
(e) 29 CFR 1910.1028 Benzene. 

(g)(4)(iii) 
(f) 29 CFR 1910.1C29 Coke oven 

emissions. 
(g) (4) 

(g) 29 CFR 1910.1043 Cotton dust. 
{f)(4) 

(h) 29 CFR 1910.1044 1,2-Dibromo-3- 
chloropropane. 

(h) (3)(ii) 
(i) 29 CFR 1910.1045 Acrylonitrile. 

(h)(3)(iv) 
(j) 29 CFR 1910.1048 Formaldehyde. 

(g)(3)(v) 

(k) 29 CFR 1910.1050 
Methylenedianiline. 

(h)(4)(ii) 
(l) 29 CFR 1910.1051 1,3-Butadiene. 

(h)(4)(v) 
(m) 29 CFR 1910.1052 Methylene 

chloride. 
(g) (5) 

(n) 29 CFR 1926.60 
Methylenedianiline. (i)(4)(ii) 

(o) 29 CFR 1926.62 Lead. 
(f) (4) (ii) and (iii) 

(p) 1926.1101 Asbestos. 
(h) (3) (ii) and (iii) 

(q) 29 CFR 19126.1127 Cadmium. 
(g) (3) (ii) and (iii) 

The full text, after deletions and 
revisions, of the paragraphs dealing 
with respirators that remain in each of 
OSHA’s existing substance specific 
standards has been published in Section 
XI of this preamble. 

The provisions of the respiratory 
protection standard found in 29 CFR 
part 1926 (Construction), specifically 29 
CFR 1926.103, are now identical to the 
new 29 CFR 1910.134. Following its 
policy of not repeating identical health 
provisions in order to reduce paperwork 
burden and to avoid regulatory 
confusion, OSHA is deleting the 
duplicate text in 29 CFR 1926.103 and 
cross-referencing the text in 29 CFR 
1910.134. To implement this action, the 
title of this section remains, but a Note 
is added to read: “Note: The 
requirements applicable to construction 
work under this section are identical to 
those set forth at 29 CFR 1910.134 of 
this chapter.” For the convenience of 
the Construction industry, OSHA makes 
available an indexed manual that 
includes the full text of all regulations 
applicable to construction, including 
OSHA’s respirator requirements. 

OSHA is also revising or removing a 
number of provisions in addition to 
safety and health standards, other than 
the substance-specific standards, that 
duplicate provisions now foimd in the 
revised respiratory protection standard. 
These standards and their revisions 
include: 

(1) 29 CFR 1910.94 Ventilation. 
(a)(l)(i)—Removed the phrase 

“continuous flow” from the definition 
of abrasive-blasting respirator consistent 
with the proposed requirement to select 
respirators in accordance with 29 CFR 
1910.134. 

(a)(5)(i)—Revised the reference fi’om 
“30 CFR part 11” to “42 CFR Part 84.” 

(a)(5)(iii)—^Provided the reference “42 
CFR Part 84.” 

(a)(5)(iv)—Revised the reference fi:om 
“§ 1910.134 (a) and (b)” to “§ 1910.134.” 

(a)(6)—Revised the air-requirement 
reference for abrasive-blasting 

respirators firom “ANSI Z9.2-1960” to 
“29 CFR 1910.134(i).” 

(c) (6)(iii)(a)—Revised the reference 
from “MSHA/NIOSH/ANSI Z-88.2- 
1969” to “NIOSH under 42 CFR Part 
84.” 

(d) (9)(vi)—Revised the reference from 
“MSHA/NIOSH” to “NIOSH under 42 
CFR Part 84.” 

(2) 29 CFR 1910.111 Storage and 
handling of anhydrous ammonia. 

(a) (2)(x)—Revised the reference from 
“MSHA” to “the National Institute for 
Occupational Safety and Health 
(NIOSH) under 42 CFR Part 84.” 

(b) (10)(ii)—Revised the reference from 
“Bureau of Mines” to “NIOSH imder 42 
CFR Part 84.” 

(3) 29 CFR 1910.156 Fire brigades. 
(f)(l)(i) and (v)—Revised the reference 

from “MSHA/NIOSH” to “NIOSH under 
42 CFR Part 84.” 

(4) 29 CFR 1910.252 General 
requirements. 

(c) (4)(ii) and (iii), {c)(7)(iii), (c)(9)(i), 
and (c)(10)—Revised the references fi'om 
“MSHA/NIOSH” to “National Institute 
for Occupational Safety and Health 
(NIOSH) under 42 CFR Part 84” and 
“NIOSH under 42 CFR Part 84.” 

(5) 29 CFR 1910.261 Pulp, paper, 
and paperboard mills. 

(b)(2) and (g)(10—Revised the 
reference from “ANSI Z88.2-1969” to 
“29 CFR 1910.134.” 

(h)(2)(iii) and (iv)—Revised the 
reference from “ANSI Z-88.2-1969 and 
K-13.1-1967” to “29 CFR 1910.134.” 

(6) 29 CFR 1926.57 Ventilation. 
(f)(l)(ii)—Removed the phrase 

“continuous flow” from the definition 
of abrasive-blasting respirator consistent 
with the proposed requirement to select 
respirators in accordance with 29 CFR 
1910.134. 

(f)(5)(i)—Revised the reference from 
“30 CFR Part 11” to “42 CFR Part 84.” 

(f)(5)(iii)—^Provided the reference “42 
CFR Part 84.” 

(f)(6)—Revised the air-requirement 
reference for abrasive-blasting 
respirators from “ANSI Z9.2-1960” to 
“29 CFR 1910.134(i).” 

(h) (6)(iii)(A)—Revised the reference 
from “MSHA/NIOSH/ANSI Z-88.2- 
1969” to “NIOSH under 42 CFR Part 
84.” 

(i) (9)(vi)—Revised the reference from 
“MSHA/NIOSH” to “NIOSH under 42 
CFR Part 84.” 

(7) 29 CFR 1926.103 Respiratory 
protection. 

Removed paragraphs (a) through (i) 
and replaced them with a note to read 
as follows: 

Note: The requirements applicable to 
construction work under this section are 
identical to those set forth at § 1910.134 of 
this chapter. 
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(8) 29 CFR 1926.800 Underground 
construction. 

(g)(2)—Revised the reference from 
“MSHA/NIOSH” to “the National 
Institute for Occupational Safety and 
Health under 42 CFR Part 84,” and from 
“§ 1926.103 (b) and (c)” to “29 CFR 
1926.103.” 

Appendices 

The fom appendices are discussed in 
detail imder the Summary and 
Explanation sections for the following 
paragraphs of the final standard: 
Appendix A in paragraph (f), “Fit 
Testing”; Appendix B-1 in paragraph 
(g), “Use of respirators”; Appendix B—2 
in paragraph (h), “Maintenance and care 
of respirators’; Appendix C in paragraph 
(e), “Medical evaluation”; Appendix D 
in paragraphs (c), “Written program” 
and paragraph (a), “Permissible 
practice.” 

VIII. Authority and Signature 

This document was prepared under 
the direction of Charles N. Jeffress, 
Assistant Secretary of Labor for 
Occupational Safety and Health, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, DC 20210. 

Pursuant to sections 4, 6(b), 8(c), and 
8(g) of the Occupational Safety and 
Health Act of 1970 (29 U.S.C. 653, 655, 
657); Sec. 107 of the Contract Work 
Hours and Safety Standards Act (the 
Construction Safety Act) (40 U.S.C. 
333); Sec. 41, the Longshore and Harbor 
Worker’s Compensation Act (33 U.S.C. 
941); Secretary of Labor’s Order Nos. 
12-71 (36 FR 8754), 8-76 (41 FR 25059), 
9-83 (48 FR 35736), 1-90 (55 FR 9033), 
or 6-96 (62 FR 111), as applicable; and 
29 CFR part 1911; 29 CFR parts 1910 
and 1926 are amended as set forth 
below. 

List of Subjects in 29 CFR Parts 1910 
and 1926 

Health, Occupational safety and 
health. Reporting and recordkeeping 
requirements. 

Signed at Washington, DC, this 15th day of 
December, 1997. 
Charles N. Jefifress, 
Assistant Secretary of Labor for Occupational 
Safety and Health. 

DC. Amended Standards 

Part 1910 of Title 29 of the Code of 
Federal Regulations is hearby amended 
as follows: 

PART 1910-[AMENDED1 

Subpart G—[Amended] 

1. The authority citation for Subpart 
G of Part 1910 is revised to read as 
follows: 

Authority: Secs. 4, 6. and 8 of the 
Occupational Safety and Health Act of 1970 
(29 U.S.C. 653, 655,657); Secretary of Labor’s 
Orders 12-71 (36 FR 8754), 8-76 (41 FR 
25059), 9-83 (48 FR 35736), 1-90 (55 FR 
9033), or 6-96 (62 FR 111), as applicable; and 
29 CFR part 1911. 

2. Section 1910.94 is amended by 
revising paragraphs (a)(l)(ii), (a)(5)(i), 
(a)(5)(iii) introductory text, (a)(5)(iv), 
(a)(6), (c)(6)(iii)(a), and (d)(9)(vi) as 
follows: 

§1910.94 Ventilation. 

(а) * * * 
(D* * * 
(ii) Abrasive-blasting respirator. A 

respirator constructed so that it covers 
the wearer’s head, neck, and shoulders 
to protect the wearer from rebounding 
abrasive. 
***** 

(5) Personal protective equipment, (i) 
Employers must use only respirators 
approved by the National Institute for 
Occupational Safety and Health 
(NIOSH) under 42 CFR part 84 to 
protect employees from dusts produced 
during abrasive-blasting operations. 
***** 

(iii) Properly fitted particulate-filter 
respirators, commonly referred to as 
dust-filter respirators, may be used for 
short, intermittent, or occasional dust 
exposures such as cleanup, dumping of 
dust collectors, or imloading shipments 
of sand at a receiving point when it is 
not feasible to control the dust by 
enclosure, exhaust ventilation, or other 
means. The respirators used must be 
approved by NIOSH under 42 CFR part 
84 for protection against the specific 
type of dust encountered. 
***** 

(iv) For employees who use 
respirators required by this section, the 
employer must implement a respiratory 
protection program in accordance with 
29 CFR 1910.134. 
***** 

(б) Air supply and air compressors. 
Air for abrasive-blasting respirators 
must be free of harmful quantities of 
dusts, mists, or noxious gases, and must 
meet the requirements for supplied-air 
quality and use specified in 29 CFR 
1910.134(i). 
***** 

(c) * * * 
(6) * * * 
(iii) (a) When an operator is in a booth 

downstream from the object being 
sprayed, an air-supplied respirator or 
other type of respirator must be used by 
employees that has been approved by 
NIOSH under 42 CFR part 84 for the 
material being sprayed. 

(d)* * * 
(9) * * * 
(vi) Driring the emergencies specified 

in paragraph (d)(ll)(v) of this section, if 
employees must be in areas where the 
concentrations of air contaminants are 
greater than the limits set by paragraph 
(d)(2)(iii) of this section or the oxygen 
concentration is less than 19.5 percent, 
they must use respirators that reduce 
their exposure to a level below these 
limits or that provide adequate oxygen. 
Such respirators must also be provided 
in marked, quickly-accessible storage 
compartments built for this purpose 
when the possibility exists that 
hazardous concentrations of air 
contaminants could be released 
accidentally. The respirators must be 
approved by the NIOSH under 42 CFR 
part 84, selected by a competent 
industrial hygienist or other technically- 
qualified source, and used in 
accordance with 29 CFR 1910.134. 
***** 

Subpart H—[Amended] 

3. The authority citation for subpart H 
of part 1910 is revised to read as 
follows: 

Authority: Secs. 4, 6, and 8 of the 
Occupational Safety and Health Act of 1970 
(29 U.S.C. 653,655, 657); Secretary of Labor’s 
Orders 12-71 (36 FR 8754), 8-76 (41 FR 
25059), 9-83 (48 FR 35736), 1-90 (55 FR 
9033), or 6-96 (62 FR 111), as applicable; and 
29 CFR part 1911. 

4. Section 1910.111 is amended by 
revising paragraphs (a)(2)(x) and 
(b)(10)(ii) as follows: 

§ 1910.111 Storage and handling of 
anhydrous ammonia. 

(a) * * * 
(2)* * * 

(x) Gas masks. Gas masks must be 
approved by the National Institute for 
Occupational Safety and Health 
(NIOSH) under 42 CFR part 84 for use 
with anhydrous ammonia. 
***** 

(b) * * * 
(10) * * * 
(ii) Stationary storage installations 

must have at least two suitable gas 
masks in readily-accessible locations. 
Full-face masks with ammonia canisters 
that have been approved by NIOSH 
under 42 CFR part 84 are suitable for 
emergency action involving most 
anhydrous ammonia leaks, particularly 
leaks that occur outdoors. For 
respiratory protection in concentrated 
ammonia atmospheres, a self-contained 
breathing apparatus is required. 
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Subpart I—[Amended] 

5. The authority citation for Subpart 
I of Part 1910 is revised to read as 
follows: 

Authority: Sections 4, 6, and 8, 
Occupational Safety and Health Act of 1970 
(29 U.S.C. 653, 655, 657); Secretary of Labor’s 
Order No. 12-71 (36 FR 8754), 8-76 (41 FR 
25059), 9-83 (48 FR 35736), 1-90 (55 FR 
9033), or 6-96 (62 FR 111), as applicable. 

Sections 1910.132,1910.134, and 1910.138 
also issued under 29 CFR part 1911. 

Sections 1910.133,1910.135, and 1910.136 
also issued under 29 CFR part 1911 and 5 
U.S.C. 553. 

6. Section 1910.134 is redesignated as 
§ 1910.139 in subpart I and amended by 
revising its title and adding introductory 
text to read as follows: 

§ 1910.139 Respiratory protection for M. 
tubercuiosis. 

This section applies only to 
respiratory protection against M. 
tuberculosis and applies in lieu of 
§1910.134. 
* * * A 1h 

7. A new section 1910.134 is added to 
read as follows: 

§ 1910.134 Respiratory protection. 

This section applies to General 
Industry (part 1910), Shipyards (part 
1915), Marine Terminals (part 1917), 
Longshoring (part 1918), and 
Construction (part 1926). 

(a) Permissible practice. (1) In the 
control of those occupational diseases 
caused by breathing air contaminated 
with harmful dusts, fogs, fumes, mists, 
gases, smokes, sprays, or vapors, the 
primary objective shall be to prevent 
atmospheric contamination. This shall 
be accomplished as far as feasible by 
accepted engineering control measures 
(for example, enclosure or confinement 
of the operation, general and local 
ventilation, and substitution of less 
toxic materials). When effective 
engineering controls are not feasible, or 
while they are being instituted, 
appropriate respirators shall be used 
pursuant to this section. 

(2) Respirators shall be provided by 
the employer when such equipment is 
necessary to protect the health of the 
employee. The employer shall provide 
the respirators which are applicable and 
suitable for the purpose intended. The 
employer shall be responsible for the 
establishment and maintenance of a 
respiratory protection program which 
shall include the requirements outlined 
in paragraph (c) of this section. 

(b) Definitions. The following 
definitions are important terms used in 
the respiratory protection standard in 
this section. 

Air-purifying respirator means a 
respirator with an air-purifying filter, 
cartridge, or canister that removes 
specific air contaminants by passing 
ambient air through the air-purifying 
element. 

Assigned protection factor (APF) 
[Reserved] 

Atmosphere-supplying respirator 
means a respirator that supplies the 
respirator user with breathing air from 
a source independent of the ambient 
atmosphere, and includes supplied-air 
respirators (SARs) and self-contained 
breathing apparatus (SCBA) units. 

Canister or cartridge means a 
container with a filter, sorbent, or 
catalyst, or combination of these items, 
which removes specific contaminants 
from the air passed through the 
container. 

Demand respirator means an 
atmosphere-supplying respirator that 
admits breathing air to the facepiece 
only when a negative pressure is created 
inside the facepiece by inhalation. 

Emergency situation means any 
occurrence such as, but not limited to, 
equipment failure, rupture of 
containers, or failure of control 
equipment that may or does result in an 
uncontrolled significant release of an 
airborne contaminant. 

Employee exposure means exposure 
to a concentration of an airborne 
contaminant that would occur if the 
employee were not using respiratory 
protection. 

End-of-service-life indicator (ESU) 
means a system that warns the 
respirator user of the approach of the 
end of adequate respiratory protection, 
for example, that the sorbent is 
approaching saturation or is no longer 
effective. 

Escape-only respirator means a 
respirator intended to be used only for 
emergency exit. 

Filter or air purifying element means 
a component used in respirators to 
remove solid or liquid aerosols from the 
inspired air. * 

Filtering facepiece (dust mask) means 
a negative pressure particulate 
respirator with a filter as an integral part 
of the facepiece or with the entire 
facepiece composed of the filtering 
medium. 

Fit factor means a quantitative 
estimate of the fit of a particular 
respirator to a specific individual, and 
typically estimates the ratio of the 
concentration of a substance in ambient 
air to its concentration inside the 
respirator when worn. 

Fit test means the use of a protocol to 
qualitatively or quantitatively evaluate 
the fit of a respirator on an individual. 

(See also Qualitative fit test QLFT and 
Quantitative fit test QNFT.) 

Helmet means a rigid respiratory inlet 
covering that also provides head 
protection against impact and 
penetration. 

High efficiency particulate air (HEPA) 
filter means a filter that is at least 
99.97% efficient in removing 
monodisperse particles of 0.3 
micrometers in diameter. The 
equivalent NIOSH 42 CFR 84 particulate 
filters are the NlOO, RlOO, and PlOO 
filters. 

Hood means a respiratory inlet 
covering that completely covers the 
head and neck and may also cover 
portions of the shoulders and torso. 

Immediately dangerous to life or 
health (IDLH) means an atmosphere that 
poses an immediate threat to life, would 
cause irreversible adverse health effects, 
or would impair an individual’s ability 
to escape from a dangerous atmosphere. 

Interior structural firefighting means 
the physical activity of fire suppression, 
rescue or both, inside of buildings or 
enclosed structures which are involved 
in a fire situation beyond the incipient 
stage. (See 29 CFR 1910.155) 
' Loose-fitting facepiece means a 
respiratory inlet covering that is 
designed to form a partial seal with the 
face. 

Maximum use concentration (MUC) 
[Reserved]. 

Negative pressure respirator (tight 
fitting) means a respirator in which the 
air pressure inside the facepiece is 
negative during inhalation with respect 
to the ambient air pressure outside the 
respirator. 

Oxygen deficient atmosphere means 
an atmosphere with an oxygen content 
below 19.5% by volume. 

Physician or other licensed health 
care professional (PLHCP) means an 
individual whose legally permitted 
scope of practice (i.e., license, , 
registration, or certification) allows him 
or her to independently provide, or be 
delegated the responsibility to provide, 
some or all of the health care services 
required by paragraph (e) of this section. 

Positive pressure respirator means a 
respirator in which the pressure inside 
the respiratory inlet covering exceeds 
the ambient air pressure outside the 
respirator. 

Powered air-purifying respirator 
(PAPR) means an air-purifying 
respirator that uses a blower to force the 
ambient air through air-purifying 
elements to the inlet covering. 

Pressure demand respirator means a 
positive pressure atmosphere-supplying 
respirator that admits breathing air to 
the facepiece when the positive pressure 
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is reduced inside the facepiece by 
inhalation. 

Qualitative fit test (QLFT) means a 
pass/fail fit test to assess the adequacy 
of respirator fit that relies on the 
individual’s response to the test agent. 

Quantitative fit test (QNFT) means an 
assessment of the adequacy of respirator 
fit by numerically measuring the 
amount of leakage into the respirator. 

Respiratory iiuet covering means that 
portion of a respirator that forms the 
protective barrier between the user’s 
respiratory tract and an air-purifying 
device or breathing air source, or both. 
It may be a facepiece, helmet, hood, 
suit, or a mouthpiece respirator with 
nose clamp. 

Self-contained breathing apparatus 
(SCBA) means an atmosphere-supplying 
respirator fw which the breathing air 
source is designed to be carried by the 
user. 

Service life means die period of time 
that a respirator, filter or sorbent, or 
other respiratory equipment provides 
adequate protection to the wearer. 

Supplied-air respirator (SAR) or 
airline respirator means an atmosphere- 
supplying respirator for which the 
source of breathing air is not designed 
to be carried by the user. 

This section means this respiratory 
protection standard. 

Tight-fitting facepiece means a 
respiratory inlet covering that forms a 
complete seal with the face. 

User seal check means an action 
conducted by the respirator user to 
determine if the respirator is properly 
seated to the face. 

(c) Respiratory protection program. 
This paragraph requires the employer to 
develop and implement a written 
respiratory protection program with 
required worksite-specific procedures 
and elements for required respirator use. 
The program must be administered by a 
suitably trained program administrator. 
In addition, certain program elements 
may be required for voluntary use to 
prevent potential hazards associated 
with the use of the respirator. The Small 
Entity Compliance Guide contains 
criteria for the selection of a program 
administrator and a sample program 
that meets the requirements of this 
paragraph. Copies of the Small Entity 
Compliance Guide will be available on 
or about April 8,1998 from the 
Occupational Safety and Health 
Administration’s Office of Publications, 
Room N 3101, 200 Constitution Avenue, 
NW, Washington, DC, 20210 (202-219- 
4667). 

(1) In any workplace where 
respirators are necessary to protect the 
health of the employee or whenever 
respirators are required by the 

employer, the employer shall establish 
and implement a written respiratory 
protection program with worksite- 
specific procedures. The program shall 
be updated as necessary to reflect those 
changes in workplace conditions that 
affect respirator use. The employer shall 
include in the program the following 
provisions of this section, as applicable: 

(1) Procedures for selecting respirators 
for use in the workplace; 

(ii) Medical evaluations of employees 
required to use respirators; 

(iii) Fit testing procedures for tight- 
fitting respirators; 

(iv) Procedures for proper use of 
respirators in routine and reasonably 
foreseeable emergency situations; 

(v) Procedures and schedules for 
cleaning, disinfecting, storing, 
inspecting, repairing, discarding, and 
otherwise maintaining respirators; 

(vi) Procedures to ensure adequate air 
quality, quantity, and flow of breathing 
air for atmosphere-supplying 
respirators; 

(vii) Training of employees in the 
respiratory hazards to which they are 
potentially exposed during routine and 
emergency situations; 

(viii) Training of employees in the 
proper use of respirators, including 
putting on and removing them, any 
limitations on their use, and their 
maintenance; and 

(ix) Procedures for regularly 
evaluating the effectiveness of the 
program. 

(2) Where respirator use is not 
required: 

(i) An employer may provide 
respirators at the request of employees 
or permit employees to use their own 
respirators, if the employer determines 
that such respirator use will not in itself 
create a hazard. If the employer 
determines that any voluntary respirator 
use is permissible, the employer shall 
provide the respirator users with the 
information contained in Appendix D to 
this section (“Information for 
Employees Using Respirators When Not 
Required Under the Standard’’); and 

(ii) In addition, the employer must 
establish and implement those elements 
of a written respiratory protection 
program necessary to ensure that any 
employee using a respirator voluntarily 
is medically able to use that respirator, 
and that the respirator is cleaned, 
stored, and maintained so that its use 
does not present a health hazard to the 
user. Exception: Employers are not 
required to include in a written 
respiratory protection program those 
employees whose only use of respirators 
involves the voluntary use of filtering 
facepieces (dust masks). 

(3) The employer shall designate a 
program administrator who is qualified 
by appropriate training or experience 
that is commensurate with the 
complexity of the program to administer 
or oversee the respiratory protection 
program and conduct the required 
evaluations of program efiectiveness. 

(4) The employer shall provide 
respirators, training, and medical 
evaluations at no cost to the employee. 

(d) Selection of respirators. This 
paragraph requires the employer to 
evaluate respiratory hazard(s) in the 
workplace, identify relevant workplace 
and user factors, and base respirator 
selection on these factors. The 
paragraph also specifies appropriately 
protective respirators for use in IDLH 
atmospheres, and limits the selection 
and use of air-purifying respirators. 

(1) General requirements, (i) The 
employer shall select and provide an 
appropriate respirator bas^ on the 
respiratory hazard(s) to which the 
worker is exposed and workplace and 
user factors that affect respirator 
performance and reliability. 

(ii) The employer shadl select a 
NIOSH-certified respirator. The 
respirator shall be used in compliance 
with the conditions of its certification. 

(iii) The employer shall identify and 
evaluate the respiratory hazard(s) in the 
workplace; this evaluation shall include 
a reasonable estimate of employee 
exposures to respiratory hazard(s) and 
an identification of the contaminant’s 
chemical state and physical fcrnn. 
Where the employer cannot identify or 
reasonably estimate the employee 
exposure, the employer shall consider 
the atmosphere to be EDLH. 

(iv) The employer shall select 
respirators from a sufficient number of 
respirator models and sizes so that the 
respirator is acceptable to, and correctly 
fits, the user. 

(2) Respirators for IDLH atmospheres. 
(i) The employer shall provide the 
following respirators for employee use 
in IDLH atmospheres: 

(A) A full facepiece pressure demand 
SCBA certified by NIOSH for a 
minimum service life of thirty minutes, 
or 

(B) A combination full facepiece 
pressure demand supplied-air respirator 
(SAR) with auxiliary self-contained air 
supply. 

(ii) Respirators provided only for 
escape from EDLH atmospheres shall be 
NIOSH-certified for escape from the 
atmosphere in which they will be used. 

(iii) All oxygen-deficient atmospheres 
shall be considered IDLH. Exception: If 
the employer demonstrates that, under 
all foreseeable conditions, the oxygen 
concentration can be maintained within 
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the ranges specified in Table II of this 
section (i.e., for the altitudes set out in 
the table), then any atmosphere- 
supplying respirator may be used. 

(3) Respirators for atmospheres that 
are not IDLH. (i) The employer shall 
provide a respirator that is adequate to 
protect the health of the employee and 
ensure compliance with all other OSHA 
statutory and regulatory requirements, 
under routine and reasonably 
foreseeable emergency situations. 

(A) Assigned Protection Factors 
(APFs) [Reserved] 

(B) Maximum Use Concentration 
(MUC) (Reserved] 

(ii) The respirator selected shall be 
appropriate for the chemical state and 
physical form of the contaminant. 

(iii) For protection against gases and 
vapors, the employer shall provide: 

(A) An atmosphere-supplying 
respirator, or 

(B) An air-purifying respirator, 
provided that: 

(1) The respirator is equipped with an 
end-of-service-life indicator (ESU) 
certified by NIOSH for the contaminant; 
or 

(2) If there is no ESLI appropriate for 
conditions in the employer’s workplace, 
the employer implements a change 
schedule for canisters and cartridges 
that is based on objective information or 
data that will ensure that canisters and 
cartridges are changed before the end of 
their service life. The employer shall 
describe in the respirator program the 
information and data relied upon and 
the basis for the canister and cartridge 
change schedule and the basis for 
reliance on the data. 

(iv) For protection against 
particulates, the employer shall provide: 

(A) An atmosphere-supplying 
respirator; or 

(B) An air-purifying respirator 
equipped with a filter certified by 
NIOSH under 30 CFR part-11 as a high 
efficiency particulate air (HEPA) filter, 
or an air-purifying respirator equipped 
with a filter certified for particulates by 
NIOSH under 42 CFR part 84; or 

(C) For contaminants consisting 
primarily of particles with mass median 
aerod5mamic diameters (MMAD) of at 
least 2 micrometers, an air-purifying 
respirator equipped with any filter 
certified for particulates by NIOSH. 

Table I.—Assigned Protection 
Factors [Reserved] 

Table II 

• Altitude (ft.) 

Oxygen defi¬ 
cient 

Atmospheres 
(% O2) for 
which the 
employer 

may rely on 
atmosphere- 

supplying 
respirators 

Less than 3,001 . 16.0-19.5 
3,001-4,000 . 16.4-19.5 
4,001-5,000 . 17.1-19.5 
5,001-6,000 . 17.8-19.5 
6,001-7,000 . 18.5-19.5 
7,001-8,000’ . 19.3-19.5. 

Mbove 8,000 feet the exception does not 
apply. Oxygen-enriched breathing air must be 
supplied above 14,000 feet. 

(e) Medical evaluation. Using a 
respirator may place a physiological 
burden on employees that varies with 
the type of respirator worn, the job and 
workplace conditions in which the 
respirator is used, and the medical 
status of the employee. Accordingly, 
this paragraph specifies the minimum 
requirements for medical evaluation 
that employers must implement to 
determine the employee’s ability to use 
a respirator. 

(1) General. The employer shall 
provide a medical evaluation to 
determine the employee’s ability to use 
a respirator, before the employee is fit 
tested or required to use the respirator 
in the workplace. The employer may 
discontinue an employee’s medical 
evaluations when ffie employee is no 
longer required to use a respirator. 

(2) Medical evaluation procedures, (i) 
The employer shall identify a physician 
or other licensed health care 
professional (PLHCP) to perform 
medical evaluations using a medical 
questionnaire or an initial medical 
examination that obtains the same 
information as the medical 
questionnaire. 

(ii) The medical evaluation shall 
obtain the information requested by the 
questionnaire in Sections 1 and 2, Part 
A of Appendix C of this section. 

(3) Foilow-up medical examination. 
(i) The employer shall ensure that a 
follow-up medical examination is 
provided for an employee who gives a 
positive response to any question among 
questions 1 through 8 in Section 2, Part 
A of Appendix C or whose initial 
medical examination demonstrates the 
need for a follow-up medical 
examination. 

(ii) The follow-up medical 
examination shall include any medical 
tests, consultations, or diagnostic 
procedures that the PLHCP deems 
necessary to make a final determination. 

(4) Administration of the medical 
questionnaire and examinations, (i) The 
medical questionnaire and examinations 
shall be administered confidentially 
during the employee’s normal working 
hours or at a time and place convenient 
to the employee. The medical 
questionnaire shall be administered in a 
manner that ensures that the employee 
understands its content. 

(ii) The employer shall provide the 
employee with an opportunity to 
discuss the questionnaire and 
examination results with the PLHCP. 

(5) Supplemental information for the 
PLHCP. (i) The following information 
must be provided to the PLHCP before 
the PLHCP makes a recommendation 
concerning an employee’s ability to use 
a respirator: 

(A) The type and weight of the 
respirator to be used by the employee; 

(B) The duration ana frequency of 
respirator use (including use for rescue 
and escape); 

(C) The expected physical work effort; 
(D) Additional protective clothing and 

equipment to be worn; and 
(E) Temperature and humidity 

extremes that may be encountered. 
(ii) Any supplemental information 

provided previously to the PLHCP 
regarding an employee need not.be 
provided for a subsequent medical 
evaluation if the information and the 
PLHCP remain the same. 

(iii) The employer shall provide the 
PLHCP with a copy of the written 
respiratory protection program and a 
copy of this section. 

Note to Paragraph (e)(5)(iii): When the 
employer replaces a PLHCP, the employer 
must ensure that the new PLHCP obtains this 
information, either by providing the 
documents directly to the PLHCP or having 
the documents transferred from the former 
PLHCP to the new PLHCP. However, OSHA 
does not expect employers to have employees 
medically reevaluated solely because a new 
PLHCP has been selected. 

(6) Medical determination. In 
determining the employee’s ability to 
use a respirator, the employer shall: 

(i) Obtain a written recommendation 
regarding the employee’s ability to use 
the respirator from the PLHCP. The 
recommendation shall provide only the 
following information: 

(A) Any limitations on respirator use 
related to the medical condition of the 
employee, or relating to the workplace 
conditions in which the respirator will 
be used, including whether or not the 
employee is medically able to use the 
respirator; 

(B) The need, if any, for follow-up 
medical evaluations; and 

(C) A statement that the PLHCP has 
provided the employee with a copy of 
the PLHCP’s written recommendation. 
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(ii) If the respirator is a negative 
pressure respirator and the PLHCP finds 
a medical condition that may place the 
employee’s health at increased risk if 
the respirator is used, the employer 
shall provide a PAPR if the PLHCP’s 
medical evaluation finds that the 
employee can use such a respirator; if a 
subsequent medical evaluation finds 
that the employee is medically able to 
use a negative pressure respirator, then 
the employer is no longer required to 
provide a PAPR. 

(7) Additional medical evaluations. 
At a minimum, the employer shall 
provide additional medical evaluations 
that comply with the requirements of 
this section if: 

(i) An employee reports medical signs 
or symptoms that are related to ability 
to use a respirator; 

(ii) A PLHCP, supervisor, or the 
respirator program administrator 
informs the employer that an employee 
needs to be reevaluated; 

(iii) Information from the respiratory 
protection program, including 
observations made during fit testing and 
program evaluation, indicates a need for 
employee reevaluation; or 

(iv) A change occurs in workplace 
conditions (e.g., physical work effort, 
protective clothing, temperature) that 
may result in a substantial increase in 
the physiological burden placed on an 
employee. 

(i) Fit testing. This paragraph requires 
that, before an employee may be 
required to use any respirator with a 
negative or positive pressure tight-fitting 
facepiece, the employee must be fit 
tested with the same make, model, style, 
and size of respirator that will be used. 
This paragraph specifies the kinds of fit 
tests allowed, the procedures for 
conducting them, and how the results of 
the fit tests must be used. 

(1) The employer shall ensure that 
employees using a tight-fitting facepiece 
respirator pass an appropriate 
qualitative fit test (QLFT) or quantitative 
fit test (QNFT) as stated in this 
paragraph. 

(2) Tne employer shall ensure that an 
employee using a tight-fitting facepiece 
respirator is fit tested prior to initial use 
of the respirator, whenever a different 
respirator facepiece (size, style, model 
or make) is used, and at least annually 
thereafter. 

(3) The employer shall conduct an 
additional fit test whenever the 
employee reports, or the employer, 
PLHCP, supervisor, or program 
administrator makes visual observations 
of, changes in the employee’s physical 
condition that could affect respirator fit. 
Such conditions include, but are not 
limited to, facial scarring, dental 

changes, cosmetic surgery, or an 
obvious change in body weight. 

(4) If after passing a QLFT or QNFT, 
the employee subsequently notifies the 
employer, program administrator, 
supervisor, or PLHCP that the fit of the 
respirator is unacceptable, the employee 
shall be given a reasonable opportunity 
to select a different respirator facepiece 
and to be retested. 

(5) The fit test shall be administered 
using an OSHA-accepted QLFT or 
QNFT protocol. The OSHA-accepted 
QLFT and QNFT protocols and 
procedures are contained in Appendix 
A of this section. 

(6) QLFT may only be used to fit test 
negative pressure air-purifying 
respirators that must achieve a fit factor 
of 100 or less. 

(7) If the fit factor, as determined 
through an OSHA-accepted QNFT 
protocol, is equal to or greater than 100 
for tight-fitting half facepieces, or equal 
to or greater than 500 for tight-fitting 
full facepieces, the QNFT has been 
passed with that respirator. 

(8) Fit testing of tight-fitting 
atmosphere-supplying respirators and 
tight-fitting powered air-purifying 
respirators shall be accomplished by 
performing quantitative or qualitative fit 
testing in the negative pressure mode, 
regardless of the mode of operation 
(negative or positive pressure) that is 
used for respiratory protection. 

(i) Qualitative fit testing of these 
respirators shall be accomplished by 
temporarily converting the respirator 
user’s actual facepiece into a negative 
pressure respirator with appropriate 
filters, or by using an identical negative 
pressure air-purifying respirator 
facepiece with the same sealing surfaces 
as a surrogate for the atmosphere- 
supplying or powered air-purifying 
respirator facepiece. 

(li) Quantitative fit testing of these 
respirators shall be accomplished by 
modifying the facepiece to allow 
sampling inside the facepiece in the 
breathing zone of the user, midway 
between the nose and mouth. This 
requirement shall be accomplished by 
installing a permanent sampling probe 
onto a surrogate facepiece, or by using 
a sampling adapter designed to 
temporarily provide a means of 
sampling air from inside the facepiece. 

(iii) Any modifications to the 
respirator facepiece for fit testing shall 
be completely removed, and the 
facepiece restored to NIOSH-approved 
configuration, before that facepiece can 
be used in the workplace. 

(g) Use of respirators. This paragraph 
requires employers to establish and 
implement procedures for the proper 
use of respirators. These requirements 

include prohibiting conditions that may 
result in facepiece seal leakage, 
preventing employees fi-om removing 
respirators in hazardous environments, 
taking actions to ensure continued 
effective respirator operation throughout 
the work shift, and establishing 
procedures for the use of respirators in 
IDLH atmospheres or in interior 
structural firefighting situations. 

(1) Facepiece seal protection, (i) The 
employer shall not permit respirators 
with tight-fitting facepieces to be worn 
by employees who have; 

(A) Facial hair that comes between the 
sealing surface of the facepiece and the 
face or that interferes with valve 
function; or 

(B) Any condition that interferes with 
the face-to-facepiece seal or valve 
function. 

(ii) If an employee weeirs corrective 
glasses or goggles or other personal 
protective equipment, the employer 
shall ensure that such equipment is 
worn in a manner that does not interfere 
with the seal of the facepiece to the face 
of the user. 

(iii) For all tight-fitting respirators, the 
employer shall ensure that employees 
perform a user seal check each time they 
put on the respirator using the 
procedures in Appendix B-1 or 
procedures recommended by the 
respirator manufacturer that the 
employer demonstrates are as effective 
as those in Appendix B-1 of this 
section. 

(2) Continuing respirator 
effectiveness, (i) Appropriate 
surveillance shall be maintained of 
work area conditions and degree of 
employee exposure or stress. When 
there is a change in work area 
conditions or degree of employee 
exposure or stress that may affect 
respirator effectiveness, the employer 
shall reevaluate the continued 
effectiveness of the respirator. 

(ii) The employer shall ensure that 
employees leave the respirator use area: 

(A) To wash their faces and respirator 
facepieces as necessary to prevent eye or 
skin irritation associated with respirator 
use; or 

(B) If they detect vapor or gas 
breakthrough, changes in breathing 
resistance, or leakage of the facepiece; or 

(C) To replace the respirator or the 
filter, cartridge, or canister elements. 

(iii) If the employee detects vapor or 
gas breakthrou^, changes in breathing 
resistance, or leakage of the facepiece, 
the employer must replace or repair the 
respirator before allowing the employee 
to return to the work area. 

(3) Procedures for IDLH atmospheres. 
For all IDLH atmospheres, the employer 
shall ensure that: 
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(i) One employee or, when needed, 
more than one employee is located 
outside the EDLH atmosphere; 

(ii) Visual, voice, or signal line 
communication is maintained between 
the employee(s) in the IDLH atmosphere 
and the employee(s) located outside the 
IDLH atmosphere: 

(iii) The employee(s) located outside 
the IDLH atmosphere are trained and 
equipped to provide effective 
emergency rescue; 

(ivj The employer or designee is 
notihed before the employee(s) located 
outside the IDLH atmosphere enter the 
IDLH atmosphere to provide emergency 
rescue: 

(v) The employer or designee 
authorized to do so by the employer, 
once notified, provides necessary 
assistance appropriate to the situation; 

(vi) Employeeis) located outside the 
IDLH atmospheres are equipped with; 

(A) Pressure demand or other positive 
pressure SCBAs, or a pressure demand 
or other positive pressure supplied-air 
respirator with auxiliary SCBA; and 
either 

(B) Appropriate retrieval equipment 
for removing the employee(s) who 
enterfs) these hazardous atmospheres 
where retrieval equipment would 
contribute to the rescue of the 
employee(s) and would not increase the 
overall risk resulting from entry; or 

(C) Equivalent means for rescue where 
retrieval equipment is not required 
under paragraph {g)(3)(vi)(B). 

(4) Procedures for interior structural 
firefighting. In addition to the 
requirements set forth under paragraph 
(g)(3), in interior structural fires, the 
employer shall ensure that: 

(i) At least two employees enter the 
IDLH atmosphere and remain in visual 
or voice contact with one another at all 
times: 

(ii) At least two employees are located 
outside the IDLH atmosphere: and 

(iii) All employees engaged in interior 
structural firenghting use SCBAs. 

Note 1 to paragraph l[g): One of the two 
individuals located outside the IDLH 
atmosphere may be assigned to an additional 
role, such as incident commander in charge 
of the emergency or safety officer, so long as 
this individual is able to perform assistance 
or rescue activities without jeopardizing the 
safety or health of any firehghter working at 
the incident. 

Note 2 to paragraph (g): Nothing in this 
section is meant to preclude firefi^ters from 
performing emergency rescue activities 
before an entire team has assembled. 

(h) Maintenance and care of 
respirators. This paragraph requires the 
employer to provide for the cleaning 
and disinfecting, storage, inspection, 
and repair of respirators used by 
employees. 

(1) Cleaning and disinfecting. The 
employer shall provide each respirator 
user with a respirator that is clean, 
sanitary, and in good working order. 
The employer shall ensure that 
respirators are cleaned and disinfected 
using the procedures in Appendix B-2 
of this section, or procedures 
recommended by the respirator 
manufacturer, provided that such 
procedures are of equivalent 
effectiveness. The respirators shall be 
cleaned and disinfected at the following 
intervals: 

(1) Respirators issued for the exclusive 
use of an employee shall be cleaned and 
disinfected as often as necessary to be 
maintained in a sanitary condition; 

(ii) Respirators issued to more than 
one employee shall be cleaned and 
disinfected before being worn by 
different individuals; 

(iii) Respirators maintained for 
emergency use shall be cleaned and 
disinfected after each use; and 

(iv) Respirators used in fit testing and 
training shall be cleaned and disinfected 
after each use. 

(2) Storage. The employer shall 
ensure that respirators are stored as 
follows: 

(i) All respirators shall be stored to 
protect them from damage, 
contamination, dust, sunlight, extreme 
temperatures, excessive moisture, and 
damaging chemicals, and they shall be 
packed or stored to prevent deformation 
of the facepiece and exhalation valve. 

(ii) In addition to the requirements of 
paragraph (h)(2)(i) of this section, 
emergency respirators shall be: 

(A) Kept accessible to the work area; 
(B) Stored in compartments or in 

covers that are clearly marked as 
containing emergency respirators; and 

(C) Stored in accordance with any 
applicable manufacturer instructions. 

(3) Inspection, (i) The employer shall 
ensure that respirators are inspected as 
follows: 

(A) All respirators used in routine 
situations shall be inspected before each 
use and during cleaning; 

(B) All respirators maintained for use 
in emergency situations shall be 
inspected at least monthly and in 
accordance with the manufacturer’s 
recommendations, and shall be checked 
for proper function before and after each 
use; and 

(C) Emergency escape-only respirators 
shall be inspected before being carried 
into the workplace for use. 

(ii) The employer shall ensure that 
respirator inspections include the 
following: 

(A) A check of respirator function, 
tightness of connections, and the 
condition of the veu-ious parts including. 

but not limited to, the facepiece, head 
straps, valves, connecting tube, and 
cartridges, canisters or filters; and 

(B) A check of elastomeric parts for 
pliability and signs of deterioration. 

(iii) In addition to the requirements of 
paragraphs (h)(3)(i) and (ii) of this 
section, self-contained breathing 
apparatus shall be inspected monthly. 
Air and oxygen cylinders shall be 
maintained in a ffilly charged state and 
shall be recharged when the pressure 
falls to 90% of the manufacturer’s 
recommended pressure level. The 
employer shall determine that the 
regulator emd warning devices function 
properly. 

(iv) For respirators maintained for 
emergency use, the employer shall: 

(A) Certify the respirator by 
documenting the date the inspection 
was performed, the name (or signature) 
of the person who made the inspection, 
the findings, required remedial action, 
and a serial number or other means of 
identifying the inspected respirator; and 

(B) Provide this information on a tag 
or label that is attached to the storage 
compartment for the respirator, is kept 
with the respirator, or is included in 
inspection reports stored as paper or 
electronic files. This information shall 
be maintained until replaced following 
a subsequent certification. 

(4) Repairs. The employer shall 
ensure that respirators that fail an 
inspection or are otherwise found to be 
defective are removed from service, and 
are discarded or repaired or adjusted in 
accordance with the following 
procedures: 

(i) Repairs or adjustments to 
respirators are to be made only by 
persons appropriately trained to 
perform such operations and shall use 
only the respirator manufacturer’s 
NIOSH-approved parts designed for the 
respirator; 

(ii) Repairs shall be made according to 
the manufacturer’s recommendations 
and specifications for the type and 
extent of repairs to be performed; and 

(iii) Reducing and admission valves, 
regulators, and alarms shall be adjusted 
or repaired only by the manufacturer or 
a technician trained by the 
manufacturer. 

(i) Breathing air quality and use. This 
paragraph requires the employer to 
provide employees using atmosphere- 
supplying respirators (supplied-air and 
SCBA) with breathing gases of high 
purity. 

(1) The employer shall ensure that 
compressed air, compressed oxygen, 
liquid air, and liquid oxygen used for 
respiration accords with the following 
specifications: 



Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Rules and Regulations 1275 

(1) Compressed and liquid oxygen 
shall meet the United States 
Pharmacopoeia requirements for 
medical or breathing oxygen; and 

(ii) Compressed breathing air shall 
meet at least the requirements for T)q)e 
1-Grade D breathing air described in 
ANSI/Compressed Gas Association 
Commodity Specification for Air, G- 
7.1-1989, to include: 

(A) Oxygen content (v/v) of 19.5- 
23.5%; 

(B) Hydrocarbon (condensed) content 
of 5 milligrams per cubic meter of air or 
less; 

(C) Carbon monoxide (CO) content of 
10 ppm or less; 

(D) Carbon dioxide content of 1,000 
ppm or less; and 

(E) Lack of noticeable odor. 
(2) The employer shall ensure that 

compressed oxygen is not used in 
atmosphere-supplying respirators that 
have previously used compressed air. 

(3) The employer shall ensme that 
oxygen concentrations greater than 
23.5% are used only in equipment 
designed for oxygen service or 
distribution. 

(4) The employer shall ensure that 
cylinders used to supply breathing air to 
respirators meet the following 
requirements: 

(i) Cylinders are tested and 
maintained as prescribed in the 
Shipping Container Specihcation 
Regulations of the Department of 
Transportation (49 CFR part 173 and 
part 178); 

(ii) Cylinders of pmchased breathing 
air have a certificate of analysis from the 
supplier that the breathing air meets the 
requirements for Type 1—Grade D 
breathing air; and 

(iii) The moisture content in the 
cylinder does not exceed a dew point of 
-50 ®F (-45.6 °C) at 1 atmosphere 
pressure. 

(5) The employer shall ensure that 
compressors used to supply breathing 
air to respirators are constructed and 
situated so as to: 

(i) Prevent entry of contaminated air 
into the air-supply system; 

(ii) Minimize moisture content so that 
the dew point at 1 atmosphere pressure 
is 10 degrees F (5.56 ®C) below the 
ambient temperature; 

(iii) Have suitable in-line air-purifying 
sorbent beds and filters to further ensure 
breathing air quality. Sorbent beds and 
filters shall be maintained and replaced 
or refurbished periodically following 
the manufacturer’s instructions. 

(iv) Have a tag containing the most 
recent change date and the signature of 
the person authorized by the employer 
to perform the change. The tag shall be 
maintained at the compressor. 

(6) For compressors that are not oil- 
lubricated, the employer shall ensure 
that carbon monoxide levels in the 
breathing air do not exceed 10 ppm. 

(7) For oil-lubricated compressors, the 
employer shall use a high-temperature 
or carbon monoxide alarm, or both, to 
monitor carbon monoxide levels. If only 
high-temperature alarms eire used, the 
air supply shall be monitored at 
intervals sufficient to prevent carbon 
monoxide in the breathing air fi'om 
exceeding 10 ppm. 

(8) The employer shall ensure that 
breathing air couplings are incompatible' 
with outlets for nonrespirable worksite 
air or other gas systems. No 
asphyxiating substance shall be 
introduced into breathing air lines. 

(9) The employer shall use breathing 
gas containers marked in accordance 
with the NIOSH respirator certification 
standard, 42 CFR part 84. 

(j) Identification of filters, cartridges, 
and canisters. The employer shall 
ensure that all filters, cartridges and 
canisters used in the workplace are 
labeled and color coded with the NIOSH 
approval label and that the label is not 
removed and remains legible. 

(k) Training and information. This 
paragraph requires the employer to 
provide effective training to employees 
who are required to use respirators. The 
training must be comprehensive, 
understandable, and recur annually, and 
more often if necessary. This paragraph 
also requires the employer to provide 
the basic information on respirators in 
Appendix D of this section to employees 
who wear respirators when not required 
by this section or by the employer to do 
so. 

(l) The employer shall ensure that 
each employee can demonstrate 
knowledge of at least the following: 

(i) Why the respirator is necessary and 
how improper fit, usage, or maintenance 
can compromise the protective effect of 
the respirator; 

(ii) What the limitations and 
capabilities of the respirator are; 

(iii) How to use the respirator 
effectively in emergency situations, 
including situations in which the 
respirator malfunctions; 

(iv) How to inspect, put on and 
remove, use, and check the seals of the 
respirator; 

(v) What the procedures are for 
maintenance and storage of the 
respirator; 

(vi) How to recognize medical signs 
and symptoms that may limit or prevent 
the effective use of respirators; and 

(vii) The general requirements of this 
section. 

(2) The training shall be conducted in 
a maimer that is understandable to the 
employee. 

(3) The employer shall provide the 
training prior to requiring the employee 
to use a respirator in the workplace. 

(4) An employer who is able to 
demonstrate that a new employee has 
received training within the last 12 
months that addresses the elements 
specified in paragraph (k)(l)(i) through 
(vii) is not required to repeat such 
training provided that, as required by 
paragraph (k)(l), the employee can 
demonstrate knowledge of those 
element(s). Previous training not 
repeated initially by the employer must 
be provided no later than 12 months 
from the date of the previous training. 

(5) Retraining shall be administered 
annually, and when the following 
situations occur: 

(i) Changes in the workplace or the 
type of respirator render previous 
training obsolete; 

(ii) Inadequacies in the employee’s 
knowledge or use of the respirator 
indicate that the employee has not 
retained the requisite understanding or 
skill; or 

(iii) Any other situation arises in 
which retraining appears necessary to 
ensure safe respirator use. 

(6) The basic advisory information on 
respirators, as presented in Appendix D 
of this section, shall be provided by the 
employer in any written or oral format, 
to employees who wear respirators 
when such use is not required by this 
section or by the employer. 

(1) Program evaluation. This section . 
requires the employer to conduct 
evaluations of the workplace to ensure 
that the written respiratory protection 
program is being properly implemented, 
and to consult employees to ensure that 
they are using the respirators properly. 

(1) The employer shall conduct 
evaluations of the workplace as 
necessary to ensure that the provisions 
of the ciurent written program are being 
effectively implemented and that it 
continues to be effective. 

(2) The employer shall regularly 
consult employees required to use 
respirators to assess the employees’ 
views on program effectiveness and to 
identify any problems. Any problems 
that are identified during this 
assessment shall be corrected. Factors to 
be assessed include, but are not limited 
to: 

(i) Respirator fit (including the ability 
to use the respirator without interfering 
with effective workplace performance): 

(ii) Appropriate respirator selection 
for the hazards to which the employee 
is exposed; 
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(iii) Proper respirator use under the 
workplace conditions the employee 
encounters; and 

(iv) Proper respirator maintenance. 
(m) Recordkeeping. This section 

requires the employer to establish and 
retain written information regarding 
medical evaluations, fit testing, and the 
respirator program. This information 
will facilitate employee involvement in 
the respirator program, assist the 
employer in auditing the adequacy of 
the program, and provide a record for 
compliance determinations by OSHA. 

(1) Medical evaluation. Records of 
medical evaluations required by this 
section must be retained and made 
available in accordance with 29 CFR 
1910.1020. 

(2) Fit testing, (i) The employer shall 
establish a record of the qualitative and 
quantitative fit tests administered to an 
employee including: 

(A) The name or identihcation of the 
employee tested; 

(B) Type of fit test performed; 
(C) Specific make, model, style, and 

size of respirator tested; 
(D) Date of test; and 
(E) The pass/fail results for QLFTs or 

the fit factor and strip chart recording or 
other recording of the test results for 
QNFTs. 

(ii) Fit test records shall be retained 
for respirator users until the next fit test 
is administered. 

(3) A written copy of the current 
respirator program shall be retained by 
the employer. 

(4) Written materials required to be 
retained under this paragraph shall be 
made available upon request to affected 
employees and to the Assistant 
Secretary or designee for examination 
and copying. 

(n) Dates. (1) Effective date. This 
section is effective April 8,1998. The 
obligations imposed by this section 
commence on the effective date unless 
otherwise noted in this paragraph. 
Compliance with obligations that do not 
commence on the effective date shall 
occur no later than the applicable start¬ 
up date. 

(2) Compliance dates. All obligations 
of this section commence on the 
effective date except as follows: 

(i) The determination that respirator 
use is required (paragraph (a)) shall be 
completed no later than September 8, 
1998. 

(ii) Compliance with provisions of 
this section for all other provisions shall 
be completed no later than October 5, 
1998. 

(3) The provisions of 29 CFR 1910.134 
and 29 CFK 1926.103, contained in the 
29 CFR parts 1900 to 1910.99 and the 
29 CFR part 1926 editions, revised as of 

July 1,1997, are in effect and 
enforceable until April 8,1998, or 
during any administrative or judicial 
stay of the provisions of this section. 

(4) Existing Respiratory Protection 
Programs. If, in the 12 month period 
preceding April 8,1998, the employer 
has conducted annual respirator 
training, fit testing, respirator program 
evaluation, or medical evaluations, the 
employer may use the results of those 
activities to comply with the 
corresponding provisions of this 
section, providing that these activities 

, were conducted in a marmer that meets 
the requirements of this section. 

(o) Appendices. (1) Compliance with 
Appendix A, Appendix B-1, Appendix 
B-2, and Appendix C of this section is 
mandatory. 

(2) Appendix D of this section is non¬ 
mandatory and is not intended to create 
any additional obligations not otherwise 
imposed or to detract from any existing 
obligations. 

Appendix A to § 1910.134: Fit Testing 
Procedures (Mandatory) 

Part 1. OSHA-Accepted Fit Test Protocols 

A. Fit Testing Procedures—General 
Requirements 

The employer shall conduct fit testing 
using the following procedures. The 
requirements in this appendix apply to all 
OSHA-accepted fit test methods, both QLFT 
and QNFT. 

1. The test subject shall be allowed to pick 
the most acceptable respirator from a 
sufficient number of respirator models and 
sizes so that the respirator is acceptable to, 
and correctly fits, the user. 

2. Prior to the selection process, the test 
subject shall be shdtvn how to put on a 
respirator, how it should be positioned on 
the face, how to set strap tension and how 
to determine an acceptable fit. A mirror shall 
be available to assist the subject in evaluating 
the fit and positioning of the respirator. This 
instruction may not constitute the subject’s 
formal training on respirator use, because it 
is only a review. 

3. The test subject shall be informed that 
he/she is being asked to select the respirator 
that provides the most acceptable fit. Each 
respirator represents a different size and 
shape, and if fitted and used properly, will 
provide adequate protection. 

4. The test subject shall be instructed to 
hold each chosen facepiece up to the face 
and eliminate those that obviously do not 
give an acceptable fit. 

5. The more acceptable facepieces are 
noted in case the one selected proves 
unacceptable; the most comfortable mask is 
donned and worn at least five minutes to 
assess comfort. Assistance in assessing 
comfort can be given by discussing the points 
in the following item A.6. If the test subject 
is not familiar with using a particular 
respirator, the test subject shall be directed 
to don the mask several times and to adjust 
the straps each time to become adept at 
setting proper tension on the straps. 

6. Assessment of comfort shall include a 
review of the following points with the test 
subject and allowing the test subject adequate 
time to determine the comfort of the 
respirator: 

(a) Position of the mask on the nose 
(b) Room for eye protection 
(c) Room to talk 
(d) Position of mask on face and cheeks 
7. The following criteria shall be used to 

help determine the adequacy of the respirator 
fit: 

(a) Chin properly placed; 
(b) Adequate strap tension, not overly 

tightened; 
(c) Fit across nose bridge; 
(d) Respirator of proper size to span 

distance &om nose to chin; 
(e) Tendency of respirator to slip; 
(f) Self-observation in mirror to evaluate fit 

and respirator position. 
8. The test subject shall conduct a user seal 

check, either the negative and positive 
pressure seal checks described in Appendix 
B—1 of this section or those recommended by 
the respirator manufacturer which provide 
equivalent protection to the procedures in 
Appendix ^1. Before conducting the 
negative and positive pressure checks, the 
subject shall be told to seat the mask on the 
face by moving the head from side-to-side 
and up and down slowly while taking in a 
few slow deep breaths. Another facepiece 
shall be selected and retested if the test 
subject fails the user seal check tests. 

9. The test shall not be conducted if there 
is any hair growth between the skin and the 
facepiece sealing surfece, such as stubble 
beard growth, beard, mustache or sideburns 
which cross the respirator sealing surface. 
Any type of apparel which interferes with a 
satisfactory fit shall be altered or removed. 

10. If a test subject exhibits difficulty in 
breathing during the tests, she or he shall be 
referred to a physician or other licensed 
health care professional, as appropriate, to 
determine whether the test subject can wear 
a respirator while performing her or his 
duties. 

11. If the employee finds the fit of the 
respirator unacceptable, the test subject shall 
be given the opportunity to select a different 
respirator and to be retested. 

12. Exercise regimen. Prior to the 
commencement of the fit test, the test subject 
shall be given a description of the fit test and 
the test subject’s responsibilities during the 
test procedure. The description of the process 
shall include a description of the test 
exercises that the subject will be performing. 
The respirator to be tested shall be worn for 
at least 5 minutes before the start of the fit 
test. 

13. The fit test shall be performed while 
the test subject is wearing any applicable 
safety equipment that may be worn during 
actual respirator use which could interfere 
with respirator fit. 

14. Test Exercises, (a) The following test 
exercises are to be performed for all fit testing 
methods prescribed in this appendix, except 
for the CNP method. A separate fit testing 
exercise regimen is contained in the CNP 
protocol. The test subject shall perform 
exercises, in the test environment, in the 
following manner: 



Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Rules and Regulations 12J7 

(1) Normal breathing. In a normal standing 
position, without talking, the subject shall 
breathe normally. 

(2) Deep breaUiing. In a normal standing 
position, the subject shall breathe slowly and 
deeply, taking caution so as not to 
hyperventilate. 

(3) Turning head side to side. Standing in 
lace, the subject shall slowly turn his/her 
ead from side to side between the extreme 

positions on each side. The head shall be 
held at each extreme momentarily so the 
subject can inhale at each side. 

(4) Moving head up and down. Standing in 
lace, the subject shall slowly move his/her 
ead up and down. The subject shall be 

instructed to inhale in the up position (i.e., 
when looking toward the ceiling). 

(5) Talking. The subject shall talk out loud 
slowly and loud enough so as to be heard 
clearly by the test conductor. The subject can 
read from a prepared text such as the 
Rainbow Passage, count backward from 100, 
or recite a memorized poem or song. 

Rainbow Passage 

When the sunlight strikes raindrops in the 
air, they act like a prism and form a rainbow. 
The rainbow is a division of white light into 
many beautiful colors. These take the shape 
of a long round arch, with its path high 
above, and its two ends apparently beyond 
the horizon. There is, according to legend, a 
boiling pot of gold at one end. People look, 
but no one ever finds it. When a man looks 
for something beyond reach, his friends say 
he is looking for the pot of gold at the end 
of the rainbow. 

(6) Grimace. The test subject shall grimace 
by smiling or frowning. (This applies only to 
QNFT testing; it is not performed for QLFT) 

(7) Bending over. The test subject shall 
bend at the waist as if he/she were to touch 
his/her toes. Jogging in place shall be 
substituted for this exercise in those test 
environments such as shroud type QNFT or 
QLFT units that do not permit bending over 
at the waist. 

(8) Normal breathing. Same as exercise (1). 
(b) Each test exercise shall be performed 

for one minute except for the grimace 
exercise which shall be performed for 15 
seconds. The test subject shall be questioned 
by the test conductor regarding the comfort 
of the respirator upon completion of the 
protocol. If it has become unacceptable, 
another model of respirator shall be tried. 
The rqspirator shall not be adjusted once the 
fit test exercises begin. Any adjustment voids 
the test, and the fit test must be repeated. 

B. Qualitative Fit Test (QLFT) Protocols 

1. General 

(a) The employer shall ensure that persons 
administering QLFT are able to prepare test 
solutions, calibrate equipment and perform 
tests properly, recognize invalid tests, and 
ensure that test equipment is in proper 
working order. 

(b) The employer shall ensure that QLFT 
equipment is kept clean and well maintained 
so as to operate within the parameters for 
which it was designed. 

2. Isoamyl Acetate Protocol 

Note: This protocol is not appropriate to 
use for the fit testing of particulate 

respirators. If used to fit test particulate 
respirators, the respirator must be equipped 
with an organic vapor filter. 

(a) Odor Threshold Screening 

Odor threshold screening, performed 
without wearing a respirator, is intended to 
determine if the individual tested can detect 
the odor of isoamyl acetate at low levels. 

(1) Three 1 liter glass jars with metal lids 
are required. 

(2) Odor-free water (e.g., distilled or spring 
water) at approximately 25“ C (77“ F) shall 
be used for the solutions. 

(3) The isoamyl acetate (lAA) (also known 
at isopentyl acetate) stock solution is 
prepared by adding 1 ml of pure lAA to 800 
ml of odor-free water in a 1 liter jar, closing 
the lid and shaking for 30 seconds. A new 
solution shall be prepared at least weekly. 

(4) The screening test shall be conducted 
in a room separate from the room used for 
actual fit testing. The two rooms shall be 
well-ventilated to prevent the odor of lAA 
from becoming evident in the general room 
air where testing takes place. 

(5) The odor test solution is prepared in a 
second jar by placing 0.4 ml of the stock 
solution into 500 ml of odor-free water using 
a clean dropper or pipette. The solution shall 
be shaken for 30 seconds and allowed to 
stand for two to three minutes so that the 
lAA concentration above the liquid may 
reach equilibrium. This solution shall be 
used for only one day. 

(6) A test blank shall be prepared in a third 
jar by adding 500 cc of odor-firee water. 

(7) The odor test and test blank jar lids 
shall be labeled (e.g., 1 and 2) for jar 
identification. Labels shall be placed on the 
lids so that they can be peeled off 
periodically and switched to maintain the 
integrity of the test. 

(8) The following instruction shall be typed 
on a card and placed on the table in front of 
the two test jars (i.e., 1 and 2): “The purpose 
of this test is to determine if you can smell 
banana oil at a low concentration. The two 
bottles in front of you contain water. One of 
these bottles also contains a small amount of 
banana oil. Be sure the covers are on tight, 
then shake each bottle for two seconds. 
Unscrew the lid of each bottle, one at a time, 
and sniff at the mouth of the bottle. Indicate 
to the test conductor which bottle contains 
banana oil.” 

(9) The mixtures used in the lAA odor 
detection test shall be prepared in an area 
separate from where the test is performed, in 
order to prevent olfactory fatigue in the 
subject. 

(10) If the test subject is unable to correctly 
identify the jar containing the odor test 
solution, the lAA qualitative fit test shall not 
be performed. 

(11) If the test subject correctly identifies 
the jar containing the odor test solution, the 
test subject may proceed to respirator 
selection and fit testing. 

(b) Isoamyl Acetate Fit Test 

(1) The fit test chamber shall be a clear 55- 
gallon drum liner suspended inverted over a 
2-foot diameter frame so that the top of the 
chamber is about 6 inches above the test 
subject’s head. If no drum liner is available, 
a similar chamber shall be constructed using 

plastic sheeting. The inside top center of the 
chamber shall have a small hook attached. 

(2) Each respirator used for the fitting and 
fit testing shall be equipped with organic 
vapor cartridges or offer protection against 
organic vapors. 

(3) After selecting, donning, and properly 
adjusting a respirator, the test subject shall 
wear it to the fit testing room. This room 
shall be separate from the room used for odor 
threshold screening and respirator selection, 
and shall be well-ventilated, as by an exhaust 
fan or lab hood, to prevent general room 
contamination. 

(4) A copy of the test exercises and any 
prepared text from which the subject is to 
read shall be taped to the inside of the test 
chamber. 

(5) Upon entering the test chamber, the test 
subject shall be given a 6-inch by 5-inch 
piece of paper towel, or other porous, 
absorbent, single-ply material, folded in half 
and wetted with 0.75 ml of pure lAA. The 
test subject shall hang the wet towel on the 
hook at the top of the chamber. An lAA test 
swab or ampule may be substituted for the 
lAA wetted paper towel provided it has been 
demonstrated that the alternative lAA source 
will generate an lAA test atmosphere with a 
concentration equivalent to that generated by 
the paper towel method. 

(6) Allow two minutes for the lAA test 
concentration to stabilize before starting the 
fit test exercises. This would be an 
appropriate time to talk with the test subject; 
to explain the fit test, the importance of his/ 
her cooperation, and the purpose for the test 
exercises; or to demonstrate some of the 
exercises. 

(7) If at any time during the test, the subject 
detects the banana-like odor of lAA, the test 
is failed. The subject shall quickly exit from 
the test chamber and leave the test area to 
avoid olfactory fatigue. 

(8) If the test is failed, the subject shall 
return to the selection room and remove the 
respirator. The test subject shall repeat the 
odor sensitivity test, select and put on 
another respirator, return to the test area and 
again begin the fit test procedure described 
in (b) (1) through (7) above. The process 
continues until a respirator that fits well has 
been found. Should the odor sensitivity test 
be failed, the subject shall wait at least 5 
minutes before retesting. Odor sensitivity 
will usually have returned by this time. 

(9) If the subject passes the test, the 
efficiency of the test procedure shall be 
demonstrated by having the subject break the 
respirator face seal and take a breath before 
exiting the chamber. 

(10) When the test subject leaves the 
chamber, the subject shall remove the 
saturated towel and retiun it to the person 
conducting the test, so that there is no 
significant lAA concentration buildup in the 
chamber diu-ing subsequent tests. The used 
towels shall be kept in a self-sealing plastic 
bag to keep the test area from being 
contaminated. 

3. Saccharin Solution Aerosol Protocol 

The entire screening and testing procedure 
shall be explained to die test subject prior to 
the conduct of the screening test. 

(a) Taste threshold screening. The 
saccharin taste threshold screening. 
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performed without wearing a respirator, is 
intended to determine whether the 
individual being tested can detect the taste of 
saccharin. 

(1) During threshold screening as well as 
during ht testing, subjects shall wear an 
enclosure about the head and shoulders that 
is approximately 12 inches in diameter by 14 
inches tall with at least the front portion 
clear and that allows free movements of the 
head when a respirator is worn. An enclosure 
substantially similar to the 3M hood 
assembly, parts # FT 14 and # FT15 
combined, is adequate. 

(2) The test enclosure shall have a %-inch 
(1.9 cm) hole in front of the test subject’s 
nose and mouth area to accommodate the 
nebulizer nozzle. 

(3) The test subject shall don the test 
enclosure. Throu^out the threshold 
screening test, the test subject shall breathe 
through his/her slightly open mouth with 
tongue extended. The subject is instructed to 
report when he/she detects a sweet taste. 

(4) Using a DeVilbiss Model 40 Inhalation 
Medication Nebulizer or equivalent, the test 
conductor shall spray the threshold check 
solution into the enclosure. The nozzle is 
directed away from the nose and mouth of 
the person. This nebulizer shall be clearly 
marked to distinguish it from the fit test 
solution nebulizer. 

(5) The threshold check solution is 
prepared by dissolving 0.83 gram of sodium 
saccharin USP in 100 ml of warm water. It 
can be prepared by putting 1 ml of the fit test 
solution (see (b)(5) below) in 100 ml of 
distilled water. 

(6) To produce the aerosol, the nebulizer 
bulb is firmly squeezed so that it collapses 
completely, then released and allowed to 
fully expand. 

(7) Ten squeezes are repeated rapidly and 
then the test subject is asked whether the 
saccharin can be tasted. If the test subject 
reports tasting the sweet taste during the ten 
squeezes, the screening test is completed. 
The taste threshold is noted as ten regardless 
of the number of squeezes actually 
completed. 

(8) If the first response is negative, ten 
more squeezes are repeated rapidly and the 
test subject is again asked whether the 
saccharin is tasted. If the test subject reports 
tasting the sweet taste during the second ten 
squeezes, the screening test is completed. 
The taste threshold is noted as twenty 
regardless of the number of squeezes actually 
completed. 

(9) If the second response is negative, ten 
more squeezes are repeated rapidly and the 
test subject is again asked whether the 
saccharin is tasted. If the test subject reports 
tasting the sweet taste during the third set of 
ten squeezes, the screening test is completed. 
The taste threshold is not^ as thirty 
regardless of the number of squeezes actually 
completed. 

(10) The test conductor will take note of 
the number of squeezes required to solicit a 
taste response. 

(11) If the saccharin is not tasted after 30 
squeezes (step 10), the test subject is unable 
to taste saccharin and may not perform the 
saccharin fit test. 

Note to paragraph 3. (a); If the test subject 
eats or drinks something sweet before the 

screening test, he/she may be unable to taste 
the weak saccharin solution. 

(12) If a taste response is elicited, the test 
subject shall be asked to take note of the taste 
for reference in the fit test. 

(13) Correct use of the nebulizer means that 
approximately 1 ml of liquid is used at a time 
in the nebulizer body. 

(14) The nebulizer shall be thoroughly 
rinsed in water, shaken dry, and refilled at 
least each morning and afternoon or at least 
every four hours. 

(b) Saccharin solution aerosol fit test 
procedure. 

(1) The test subject may not eat, drink 
(except plain water), smoke, or chew gum for 
15 minutes before the test. 

(2) The fit test uses the same enclosure 
described in 3. (a) above. 

(3) The test subject shall don the enclosing 
while wearing the respirator selected in 
section I. A. of this appendix. The respirator 
shall be properly adjusted and equipped with 
a particulate filteifs). 

(4) A second DeVilbiss Model 40 
Inhalation Medication Nebulizer or 
equivalent is used to spray the fit test 
solution into the enclosure. This nebulizer 
shall be clearly marked to distinguish it from 
the screening test solution nebulizer. 

(5) The fit test solution is prepared by 
adding 83 grams of sodium saccharin to 100 
ml of warm water. 

(6) As before, the test subject shall breathe 
through the slightly open mouth with tongue 
extended, and report if he/she tastes the 
sweet taste of saccharin. 

(7) The nebulizer is inserted into the hole 
in the front of the enclosure and an initial 
concentration of saccharin fit test solution is 
sprayed into the enclosure using the same 
number of squeezes (either 10, 20 or 30 
squeezes) based on the number of squeezes 
required to elicit a taste response as noted 
during the screening test. A minimum of 10 
squeezes is required. 

(8) After generating the aerosol, the test 
subject shall be instructed to perform the 
exercises in section I. A. 14. of this appendix. 

(9) Every 30 seconds the aerosol 
concentration shall be replenished using one 
half the original number of squeezes used 
initially (e.g., 5,10 or 15). 

(10) The test subject shall indicate to the 
test conductor if at any time during the fit 
test the taste of saccharin is detected. If the 
test subject does not report tasting the 
saccharin, the test is passed. 

(11) If the taste of saccharin is detected, the 
fit is deemed unsatisfrctory and the test is 
failed. A different respirator shall be tried 
and the entire test procedure is repeated 
(taste threshold screening and fit testing). 

(12) Since the nebulizer has a tendency to 
clog during use, the test operator must make 
periodic checks of the nebulizer to ensure 
that it is not clogged. If clogging is found at 
the end of the test session, the test is invalid. 

4. BitrexTM (Denatonium Benzoate) Solution 
Aerosol Qualitative Fit Test Protocol 

The Bitrex™ (Denatonium benzoate) 
solution aerosol QLFT protocol uses the 
published saccharin test protocol because 
that protocol is widely accepted. Bitrex is 
routinely used as a taste aversion agent in 

household liquids which children should not 
be drinking and is endorsed by the American 
Medical Association, the National Safety 
Council, and the American Association of 
Poison Control Centers. The entire screening 
and testing procedure shall be explained to 
the test subject prior to the conduct of the 
screening test. 

(а) Taste Threshold Screening. 
The Bitrex taste threshold screening, 

performed without wearing a respirator, is 
intended to determine whether the 
individual being tested can detect the taste of 
Bitrex. 

(1) During threshold screening as well as 
during fit testing, subjects shall wear an 
enclosure about the head and shoulders that 
is approximately 12 inches (30.5 cm) in 
diameter by 14 inches (35.6 cm) tall. The 
front portion of the enclosure shall be clear 
from the respirator and allow free movement 
of the head when a respirator is worn. An 
enclosure substantially similar to the 3M 
hood assembly, parts #14 and #15 combined, 
is adequate. 

(2) The test enclosure shall have a % inch 
(1.9 cm) hole in front of the test subject’s 
nose and mouth area to accommodate the 
nebulizer nozzle. 

(3) The test subject shall don the test 
enclo^re. Throu^out the threshold 
screening test, the test subject shall breathe 
through his or her slightly open mouth with 
tongue extended. The subject is instructed to 
report when he/she detects a bitter taste. 

(4) Using a DeVilbiss Model 40 Inhalation 
Medication Nebulizer or equivalent, the test 
conductor shall spray the Threshold Check 
Solution into the enclosure. This Nebulizer 
shall be clearly marked to distinguish it from 
the fit test solution nebulizer. 

(5) The Threshold Check Solution is 
prepared by adding 13.5 milligrams of Bitrex 
to 100 ml of 5% salt (NaCl) solution in 
distilled water. 

(б) To produce the aerosol, the nebulizer 
bulb is firmly squeezed so that the bulb 
collapses completely, and is then released 
and allowed to fully expand. 

(7) An initial ten squeezes are repeated 
rapidly and then the test subject is asked 
whether the Bitrex can be tasted. If the test 
subject reports tasting the bitter taste during 
the ten squeezes, the screening test is 
completed. The taste threshold is noted as 
ten regardless of the number of squeezes 
actually completed. 

(8) If the first response is negative, ten 
more squeezes are repeated rapidly and the 
test subject is again asked whether the Bitrex 
is tasted. If the test subject reports tasting the 
bitter taste during the second ten squeezes, 
the screening test is completed. The taste 
threshold is noted as twenty regardless of the 
number of squeezes actually completed. 

(9) If the second response is negative, ten 
more squeezes are repeated rapidly and the 
test subject is again asked whether the Bitrex 
is tasted. If the test subject reports tasting the 
bitter taste during the third set of ten 
squeezes, the screening test is completed. 
The taste threshold is noted as thirty 
regardless of the number of squeezes actually 
completed. 

(10) The test conductor will take note of 
the number of squeezes required to solicit a 
taste response. 
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(11) If the Bitrex is not tasted after 30 
squeezes (step 10), the test subject is unable 
to taste Bitrex and may not perform the 
Bitrex fit test. 

(12) If a taste response is elicited, the test 
subject shall be asked to take note of the taste 
for reference in the fit test. 

(13) Correct use of the nebulizer means that 
approximately 1 ml of liquid is used at a time 
in the nebulizer body. 

(14) The nebulizer shall be thoroughly 
rinsed in water, shaken to dry, and refilled 
at least each morning and afternoon or at 
least every four hours. 

(b) Bitrex Solution Aerosol Fit Test 
Procedure. 

(1) The test subject may not eat, drink 
(except plain water), smoke, or chew gum for 
15 minutes before the test. 

(2) The fit test uses the same enclosure as 
that described in 4. (a) above. 

(3) The test subject shall don the enclosure 
while wearing the respirator selected 
according to section 1. A. of this appendix. 
The respirator shall be properly adjusted and 
equipped with any type particulate filter(s). 

(4) A second DeVilbiss Model 40 
Inhalation Medication Nebulizer or 
equivalent is used to spray the fit test 
solution into the enclosure. This nebulizer 
shall be clearly marked to distinguish it from 
the screening test solution nebulizer. 

(5) The fit test solution is prepared by 
adding 337.5 mg of Bitrex to 200 ml of a 5% 
salt (NaCl) solution in warm water. 

(6) As before, the test subject shall breathe' 
through his or her slightly open mouth with 
tongue extended, and be instructed to report 
if he/she tastes the bitter taste of Bitrex.. 

(7) The nebulizer is inserted into the hole 
in the front of the enclosure and an initial 
concentration of the fit test solution is 
sprayed into the enclosure using the same 
number of squeezes (either 10, 20 or 30 
squeezes) based on the number of squeezes 
required to elicit a taste response as noted 
during the screening test. 

(8) After generating the aerosol, the test 
subject shall be instructed to perform the 
exercises in section I. A. 14. of this appendix. 

(9) Every 30 seconds the aerosol 
concentration shall be replenished using one 
half the number of squeezes used initially 

I (e.g., 5, lOor 15). 
(10) The test subject shall indicate to the 

j test conductor if at any time during the fit 
' test the taste of Bitrex is detected. If the test 

subject does not report tasting the Bitrex, the 
test is passed. 

(11) If the taste of Bitrex is detected, the 
fit is deemed unsatisfactory and the test is 
failed. A different respirator shall be tried 
and the entire test procedure is repeated 
(taste threshold screening and fit testing). 

, 5. Irritant Smoke (Stannic Chloride) Protocol 

This qualitative fit test uses a person’s 
response to the irritating chemicals released 
in the “smoke” produced by a stannic 
chloride ventilation smoke tube to detect 
leakage into the respirator. 

(a) General Requirements and Precautions 

(1) The respirator to be tested shall be 
equipped with high efficiency particulate air 
(HEPA) or Pi 00 series filter(s). 

(2) Only stannic chloride smoke tubes shall 
be used for this protocol. 

(3) No form of test enclosure or hood for 
the test subject shall be used. 

(4) The smoke can be irritating to the eyes, 
lungs, and nasal passages. The test conductor 
shall take precautions to minimize the test 
subject’s exposure to irritant smoke. 
Sensitivity varies, and certain individuals 
may respond to a greater degree to irritant 
smoke. Care shall be taken when performing 
the sensitivity screening checks that 
determine whether the test subject can detect 
irritant smoke to use only the minimum 
amount of smoke necessary to elicit a 
response from the test subject. 

(5) The fit test shall be performed in an 
area with adequate ventilation to prevent 
exposure of the person conducting the fit test 
or the build-up of irritant smoke in the 
general atmosphere. 

(b) Sensitivity Screening Check 

The person to be tested must demonstrate 
his or her ability to detect a weak 
concentration of the irritant smoke. 

(1) The test operator shall break both ends 
of a ventilation smoke tube containing 
stannic chloride, and attach one end of the 
smoke tube to a low flow air pump set to 
deliver 200 milliliters per minute, or an 
aspirator squeeze bulb. The test operator 
shall cover the other end of the smoke tube 
with a short piece of tubing to prevent 
potential injury from the jagged end of the 
smoke tube. 

(2) The test operator shall advise the test 
subject that the smoke can be irritating to the 
eyes, lungs, and nasal passages and instruct 
the subject to keep his/her eyes closed while 
the test is performed. 

(3) The test subject shall be allowed to 
smell a weak concentration of the irritant 
smoke before the respirator is donned to 
become familiar with its irritating properties 
and to determine if he/she can detect the 
irritating properties of the smoke. The test 
operator shall carefully direct a small amount 
of the irritant smoke in the test subject’s 
direction to determine that he/she can detect 
it. 

(c) Irritant Smoke Fit Test Procedure 

(1) The person being fit tested shall don the 
respirator without assistance, and perform 
the required user seal check(s). 

(2) The test subject shall be instructed to 
keep his/her eyes closed. 

(3) The test operator shall direct the stream 
of irritant smoke from the smoke tube toward 
the faceseal area of the test subject, using the 
low flow pump or the squeeze bulb. The test 
operator shall begin at least 12 inches from 
the facepiece and move the smoke stream 
around the whole perimeter of the mask. The 
operator shall gradually make two more 
passes around the perimeter of the mask, 
moving to within six inches of the respirator. 

(4) If the person being tested has not had 
an involuntary response and/or detected the 
irritant smoke, proceed with the test 
exercises. 

(5) The exercises identified in section I. A. 
14. of this appendix shall be performed by 
the test subject while the respirator seal is 
being continually challenged by the smoke, 
directed around the perimeter of the 
respirator at a distance of six inches. 

(6) If the person being fit tested reports 
detecting the irritant smoke at any time, the 

test is failed. The person being retested must 
repeat the entire sensitivity check and fit test 
procedure. 

(7) Each test subject passing the irritant 
smoke test without evidence of a response 
(Involuntary cough, irritation) shall ^ given 
a second sensitivity screening check, with 
the smoke from the same smoke tube used 
during the fit test, once the respirator has 
been removed, to determine whether he/she 
still reacts to the smoke. Failure to evoke a 
response shall void the fit test. 

(8) If a response is produced during this 
second sensitivity check, then the fit test is 
passed. 

C. Quantitative Fit Test (QNFT) Protocols 

The following quantitative fit testing 
procedures have been demonstrated to be 
acceptable: Quantitative fit testing using a 
non-hazardous test aerosol (such as com oil, 
polyethylene glycol 400 [PEG 400), di-2-ethyl 
hexyl sebacate [DEHS], or sodium chloride) 
generated in a test chamber, and employing 
instrumentation to quantify the fit of the 
respirator; Quantitative fit testing using 
ambient aerosol as the test agent and 
appropriate instrumentation (condensation 
nuclei counter) to quantify the respirator fit; 
Quantitative fit testing using controlled 
negative pressure and appropriate 
instrumentation to measure the volumetric 
leak rate of a facepiece to quantify the 
respirator fit. 

1. General 

(a) The employer shall ensure that persons 
administering QNFT are able to calibrate 
equipment and perform tests properly, 
recognize invalid tests, calculate fit factors 
properly and ensure that test equipment is in 
proper working order. 

(b) The employer shall ensure that QNFT 
equipment is kept clean, and is maintained 
and calibrated according to the 
manufacturer’s instructions so as to operate 
at the parameters for which it was designed. 

2. Generated Aerosol Quantitative Fit Testing 
Protocol 

(a) Apparatus. 
(1) Instrumentation. Aerosol generation, 

dilution, and measurement systems using 
p)articulates (com oil, polyethylene glycol 
400 [PEG 400], di-2-ethyl hexyl sebacate 
[DEHS] or sodium chloride) as test aerosols 
shall be used for quantitative fit testing. 

(2) Test chamber. The test chamber shall be 
large enough to permit all test subjects to 
perform freely all required exercises without 
disturbing the test agent concentration or the 
measurement apparatus. The test chamber 
shall be equipped and constructed so that the 
test agent is effectively isolated from the 
ambient air, yet uniform in concentration 
throughout the chamber. 

(3) When testing air-purifying respirators, 
the normal filter or cartridge element shall be 
replaced with a high efficiency particulate air 
(HEPA) or PlOO series filter supplied by the 
same manufacturer. 

(4) The sampling instrument shall be 
selected so that a computer record or strip 
chart record may be made of the test showing 
the rise and fall of the test agent 
concentration with each inspiration and 
expiration at fit factors of at least 2,000. 
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Integrators or computers that integrate the 
amount of test agent penetration leakage into 
the respirator for each exercise may be used 
provided a record of the readings is made. 

(5) The combination of substitute air- 
purifying elements, test agent and test agent 
concentration shall be such that the test 
subject is not exposed in excess of an 
established exposure limit for the test agent 
at any time during the testing process, based 
uprnn the length of the exposure and the 
exposure limit duration. 

(6) The sampling port on the test specimen 
respirator shall be placed and constructed so 
that no leakage occurs around the port (e.g., 
where the respirator is probed), a free air 
flow is allowed into the sampling line at all 
times, and there is no interference with the 
fit or performance of the respirator. The in¬ 
mask sampling device (probe) shall be 
designed and used so that the air sample is 
drawn horn the breathing zone of the test 
subject, midway between the nose and mouth 
and with the probe extending into the 
focepiece cavity at least 1/4 inch. 

(7) The test setup shall permit the person 
administering the test to observe the test 
subject inside the chamber during the test. 

(8) The equipment generating the test 
atmosphere shall maintain the concentration 
of test agent constant to within a 10 percent 
variation for the duration of the test. 

(9) The time lag (interval between an event 
and the recording of the event on the strip 
chart or computer or integrator) shall be kept 
to a minimum. There shall be a clear 
association between the occurrence of an 
event and its being recorded. 

(10) The sampling line tubing for the test 
chamber atmosphere and for the respirator 
sampling port shall be of equal diameter and 
of the same material. The length of the two 
lines shall be equal. 

(11) The exhaust flow firom the test 
chamber shall pass through an appropriate 
filter (i.e., high efficiency particulate or Pi00 
series filter) before release. 

(12) When sodium chloride aerosol is used, 
the relative humidity inside the test chamber 
shall not exceed 50 percent. 

(13) The limitations of instrument 
detection shall be taken into account when 
determining the fit factor. 

(14) Test respirators shall be maintained in 
proper working order and be inspected 
regularly for deficiencies such as cracks or 
missing valves and gaskets. 

(b) Procedural Requirements. 
(1) When performing the initial user seal 

check using a positive or negative pressure 
check, the sampling line shall be crimped 
closed in order to avoid air pressure leakage 
diuing either of these pressure checks. 

(2) The use of an abbreviated screening 
QLFT test is optional. Such a test may be 
utilized in order to quickly identify poor 
fitting respirators that passed the positive 
and/or negative pressure test and reduce the 
amount of QNFT time. The use of the CNC 
QNFT instrument in the count mode is 
another optional method to obtain a quick 
estimate of fit and eliminate poor fitting 
respirators before going on to perform a full 
QNFT. 

(3) A reasonably stable test agent 
concentration shall be measured in the test 
chamber prior to testing. For canopy or 
shower curtain types of test units, the 
determination of the test agent’s stability may 
be established after the test subject has 
entered the test environment. 

(4) Immediately after the subject enters the 
test chamber, the test agent concentration 
inside the respirator shall be measured to 
ensure that the peak penetration does not 
exceed 5 percent for a half mask or 1 percent 
for a full facepiece respirator. 

(5) A stable test agent concentration shall 
be obtained prior to the actual start of testing. 

(6) Respirator restraining straps shall not 
be over-tightened for testing. The straps shall 
be adjusted by the wearer without assistance 
fi'om other persons to give a reasonably 
comfortable fit typical of normal use. The 
respirator shall not be adjusted once the fit 
test exercises begin. 

(7) The test shall be terminated whenever 
any single peak penetration exceeds 5 
percent for half masks and 1 percent for full 
facepiece respirators. The test subject shall be 
refitted and retested. 

(8) Calculation of fit factors. 
(i) The fit factor shall be determined for the 

quantitative fit test by taking the ratio of the 
average chamber concentration to the 
concentration measured inside the respirator 
for each test exercise except the grimace 
exercise. 

(ii) The average test chamber concentration 
shall be calculated as the arithmetic average 
of the concentration measured before and 
after each test (i.e., 7 exercises) or the 
arithmetic average of the concentration 
measured before and after each exercise or 
the true average measured continuously 
during the respirator sample. 

(iii) The concentration of the challenge 
agent inside the respirator shall be 
determined by one of the following methods: 

(A) Average peak penetration method 
means the method of determining test agent 
penetration into the respirator utilizing a 
strip chart recorder, integrator, or computer. 
The agent penetration is determined by an 
average of the peak heights on the graph or 
by computer integration, for each exercise 
except the grimace exercise. Integrators or 
computers that calculate the actual test agent 
penetration into the respirator for each 
exercise will also be considered to meet the 
requirements of the average peak penetration 
method. 

(B) Maximum peak penetration method 
means the method of determining test agent 
penetration in the respirator as determined 
by strip chart recordings of the test. The 
highest peak penetration for a given exercise 
is taken to be representative of average 
penetration into the respirator for that 
exercise. 

(C) Integration by calculation of the area 
under the individual peak for each exercise 
except the grimace exercise. This includes 
computerized integration. 

(D) The calculation of the overall fit factor 
using individual exercise fit factors involves 
first converting the exercise fit factors to 
penetration values, determining the average, 
and then converting that result back to a fit 
factor. This procedure is described in the 
following equation: 

Overall Fit Factor = 
Number of exercises 

1/ff, -t- l/ffj 4- l/ffj 4- l/ff4 4- l/ffj 4- l/ff7 4- l/ffg 

Where ffi, ff2, ffs, etc. are the fit factors for 
exercises 1, 2, 3, etc. 

(9) The test subject shall not be permitted 
to wear a half mask or quarter facepiece 
respirator unless a minimum fit factor of 100 
is obtained, or a full facepiece respirator 
unless a minimum fit factor of 500 is 
obtained. 

(10) Filters used for quantitative fit testing 
shall be replaced whenever increased 
breathing resistance is encountered, or when 
the test agent has altered the integrity of the 
filter media. 

3. Ambient aerosol condensation nuclei 
counter (CNC) quantitative fit testing 
protocol. 

The ambient aerosol condensation nuclei 
counter (CNC) quantitative fit testing 

(Portacount™ ) protocol quantitatively fit 
tests respirators with the use of a probe. The 
probed respirator is only used for 
quantitative fit tests. A probed respirator has 
a special sampling device, installed on the 
respirator, that allows the probe to sample 
the air from inside the mask. A probed 
respirator is required for each make, style, 
model, and size that the employer uses and 
can be obtained from the respirator 
manufacturer or distributor. The CNC 
instrument manufacturer, TSI Inc., also 
provides probe attachments (TSI sampling 
adapters) that permit fit testing in an 
employee’s own respirator. A minimum fit 
factor pass level of at least 100 is necessary 
for a half-mask respirator and a minimum fit 
factor pass level of at least 500 is required for 

a full facepiece negative pressure respirator. 
The entire screening and testing procedure 
shall be explained to the test subject prior to 
the conduct of the screening test. 

(a) Portacount Fit Test Requirements. 
(1) Check the respirator to make sure the 

respirator is fitted with a high-efficiency 
filter and that the sampling probe and line 
are properly attached to the facepiece. 

(2) Instruct the person to be tested to don 
the respirator for five minutes before the fit 
test starts. This purges the ambient particles 
trapped inside the respirator and permits the 
wearer to make certain the respirator is 
comfortable. This individual shall already 
have been trained on how to wear the 
respirator properly. 
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(3) Check the following conditions for the 
adequacy of the respirator fit: Chin properly 
placed; Adequate strap tension, not overly 
tightened; Fit across nose bridge; Respirator 
of proper size to span distance hxjm nose to 
chin; Tendency of the respirator to slip; Self¬ 
observation in a mirror to evaluate fit and 
respirator position. 

(4) Have the person wearing the respirator 
do a user seal check. If leakage is detected, 
determine the cause. If leakage is from a 
poorly frtting facepiece, try another size of 
the same model respirator, or another model 
of respirator. 

(5) Follow the manufacturer’s instructions 
for operating the Portacount and proceed 
with the test. 

(6) The test subject shall be instructed to 
perform the exercises in section I. A. 14. of 
this appendix. 

(7) After the test exercises, the test subject 
shall be questioned by the test conductor 
regarding the comfort of the respirator upon 
completion of the protocol. If it has become 
unacceptable, another model of respirator 
shall be tried. 

(b) Portacount Test Instrument. 
(1) The Portacount will automatically stop 

and calculate the overall fit factor for the 
entire set of exercises. The overall fit factor 
is what counts. The Pass or Fail message will 
indicate whether or not the test was 
successful. If the test was a Pass, the fit test 
is over. 

(2) Since the pass or fail criterion of the 
Portacount is user programmable, the test 
operator shall ensure that the pass or fail 
criterion meet the requirements for minimum 
respirator performance in this Appendix. 

(3) A record of the test needs to be kept on 
frle, assuming the fit test was successful. The 
record must contain the test subject’s name; 
overall frt factor; make, model, style, and size 
of respirator used; and date tested. 

4. Controlled negative pressure (CNP) 
quantitative fit testing protocol. 

The CNP protocol provides an alternative 
to aerosol fit test methods. The CNP fit test 
method technology is based on exhausting air 
fixim a temporarily sealed respirator 
facepiece to generate and then maintain a 
constant negative pressure inside the 
facepiece. The rate of air exhaust is 
controlled so that a constant negative 
pressure is maintained in the respirator 
during the fit test. The level of pressure is 
selected to replicate the mean inspiratory 
pressure that causes leakage into the 
respirator under normal use conditions. With 
pressure held constant, air flow out of the 
respirator is equal to air flow into the 
respirator. Therefore, measurement of the 
exhaust stream that is required to hold the 
pressure in the temporarily sealed respirator 
constant yields a direct measure of leakage 
air flow into the respirator. The CNP fit test 
method measures leak rates through the 
facepiece as a method for determining the 
facepiece fit for negative pressure respirators. 
The CNP instrument manufachu^r Dynatech 
Nevada also provides attachments (sampling 
manifolds) that replace the filter cartridges to 
permit fit testing in an employee’s own 
respirator. To perform the test, the test 
subject closes his or her mouth and holds 
his/her breath, after which an air pump 

removes air from the respirator facepiece at 
a pre-selected constant pressure. The 
fecepiece fit is expressed as the leak rate 
through the facepiece, expressed as 
milliliters per minute. The quality and 
validity of the CNP fit tests are determined 
by the degree to which the in-mask pressure 
tracks the test pressure during the system 
measurement time of approximately five 
seconds. Instantaneous feedback in the form 
of a real-time pressure trace of the in-mask 
pressure is provided and used to determine 
test validity and quality. A minimum fit 
factor pass level of 100 is necessary for a half¬ 
mask respirator and a minimum fit factor of 
at least 500 is required for a full facepiece 
respirator. The entire screening and testing 
procedure shall be explained to the test 
subject prior to the conduct of the screening 
test. 

(a) CNP Fit Test Requirements. 
(1) The instrument shall have a non- 

adjustable test pressure of 15.0 mm water 
pressure. 

(2) The CNP system defaults selected for 
test pressure shall be set at—1.5 mm of water 
(-0.58 inches of water) and the modeled 
inspiratory flow rate shall be 53.8 liters per 
minute for performing fit tests. 
(Note: CNP systems have built-in capability 
to conduct fit testing that is specific to 
unique work rate, mask, and gender 
situations that might apply in a specific 
workplace. Use of system default values, 
which were selected to represent respirator 
wear with medium cartridge resistance at a 
low-moderate work rate, will allow inter-test 
comparison of the respirator fit.) 

(3) The individual who conducts the CNP 
fit testing shall be thoroughly trained to 
perform the test. 

(4) The respirator filter or cartridge needs 
to be replaced with the CNP test manifold. 
The inhalation valve downstream from the 
manifold either needs to be temporarily 
removed or propped open. 

(5) The test subject shall be trained to hold 
his or her breath for at least 20 seconds. 

(6) The test subject shall don the test 
respirator without any assistance from the 
individual who conducts the CNP fit test. 

(7) The QNFT protocol shall be followed 
according to section I. C. 1. of this appendix 
with an exception for the CNP test exercises. 

(b) CNP Test Exercises. 
(1) Normal breathing. In a normal standing 

position, without talking, the subject shall 
breathe normally for 1 minute. After the 
normal breathing exercise, the subject needs 
to hold head straight ahead and hold his or 
her breath for 10 seconds during the test 
measurement. 

(2) Deep breathing. In a normal standing 
position, the subject shall breathe slowly and 
deeply for 1 minute, being careful not to 
hyperventilate. After the deep breathing 
exercise, the subject shall hold his or her 
head straight ahead and hold his or her 
breath for 10 seconds during test 
measurement. 

(3) Turning head side to side. Standing in 
place, the subject shall slowly turn his or her 
head from side to side between the extreme 
positions on each side for 1 minute. The head 
shall be held at each extreme momentarily so 
the subject can inhale at each side. After the 

turning head side to side exercise, the subject 
needs to hold head full left and hold his or 
her breath for 10 seconds during test 
measurement. Next, the subject needs to hold 
head full right and hold his or her breath for 
10 seconds during test measurement. 

(4) Moving head up and down. Standing in 
place, the subject shall slowly move his or 
her head up and down for 1 minute. The 
subject shall be instructed to inhale in the up 
position (i.e., when looking toward the 
ceiling). After the moving head up and down 
exercise, the subject shall hold his or her 
head full up and hold his or her breath for 
10 seconds during test measurement. Next, 
the subject shall hold his or her head full 
down and hold his or her breath for 10 
seconds during test measurement. 

(5) Talking. The subject shall talk out loud 
slowly and loud enough so as to be heard 
clearly by the test conductor. The subject can 
read from a prepared text such as the 
Rainbow Passage, count backward from 100, 
or recite a memorized poem or song for 1 
minute. After the talking exercise, the subject 
shall hold his or her head straight ahead and 
hold his or her breath for 10 seconds during 
the test measurement. 

(6) Grimace. The test subject shall grimace 
by smiling or frowning for 15 seconds. 

(7) Bending Over. The test subject shall 
bend at the waist as if he or she were to touch 
his or her toes for 1 minute. Jogging in place 
shall be substituted for this exercise in those 
test environments such as shroud-type QNFT 
units that prohibit bending at the waist. After 
the bending over exercise, the subject shall 
hold his or her head straight ahead and hold 
his or her breath for 10 seconds during the 
test measurement. 

(8) Normal Breathing. The test subject shall 
remove and re-don the respirator wiAin a 
one-minute period. Then, in a normal 
standing position, without talking, the 
subject shall breathe normally for 1 minute. 
After the normal breathing exercise, the 
subject shall hold his or her head straight 
ahead and hold his or her breath for 10 
seconds during the test measurement. After 
the test exercises, the test subject shall be 
questioned by the test conductor regarding 
the comfort of the respirator upon 
completion of the protocol. If it has become 
unacceptable, another model of a respirator 
shall be tried. 

(c) CNP Test Instrument. 
(1) The test instrument shall have an 

effective audio warning device when the test 
subject fails to hold his or her breath during 
the test. The test shall be terminated 
whenever the test subject failed to hold his 
or her breath. The test subject may be refitted 
and retested. 

(2) A record of the test shall be kept on file, 
assuming the fit test was successful. The 
record must contain the test subject’s name; 
overall fit factor; make, model, style and size 
of respirator used; and date tested. 

Part II. New Fit Test Protocols 

A. Any person may submit to OSHA an 
application for approval of a new fit test 
protocol. If the application meets the 
following criteria, OSHA will initiate a 
rulemaking proceeding under section 6(b)(7) 
of the OSH Act to determine whether to list 
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the new protocol as an approved protocol in 
this Appendix A. 

B. The application must include a detailed 
description of the proposed new fit test 
protocol. This application must be supported 
by either: 

1. A test report prepared by an 
independent government research laboratory 
(e.g., Lawrence Livermore National 
Laboratory, Los Alamos National Laboratory, 
the National Institute for Standards and 
Technology) stating that the laboratory has 
tested the protocol and had found it to be 
accurate and reliable; or 

2. An article that has been published in a 
peer-reviewed industrial hygiene journal 
describing the protocol and explaining how 
test data support the protocol’s accuracy and 
reliability. 

C If OSHA determines that additional 
information is required before the Agency 
commences a rulemaking proceeding under 
this section, OSHA will so notify the 
applicant and afford the applicant the 
opportunity to submit the supplemental 
information. Initiation of a rulemaking 
proceeding will be deferred until OSHA has 
received and evaluated the supplemental 
information. 

Appendix B-1 to § 1910.134: User Seal 
Check P-recednres (Mandatory) 

The individual who uses a tight-fitting 
respirator is to perform a user seal check to 
ensure that an adequate sea) is achieved each 
time the respirator is put on. Either the 
positive and negative pressure checks listed 
in this appendix, or the respirator 
manufactiu-er’s recommended user seal check 
method shall be used. User seal checks are 
not substitutes for qualitative or quantitative 
fit tests. 

/. Facepiece Positive and/or Negative 
Pressure Checks 

A. Positive pressure check. Close off the 
exhalation valve and exhale gently into the 
facepiece. The face fit is considered 
satisfactory if a slight positive pressure can 
be built up inside the facepiece without any 
evidence of outward leakage of air at the seal. 
For most respirators this method of leak 
testing requires the wearer to first remove the 
exhalation valve cover before closing off the 
exhalation valve and then carefully replacing 
it after the test. 

B. Negative pressure check. Close off the 
inlet opening of the canister or cartridge(s) by 
covering with the palm of the hand(s) or by 
replacing the filter seal(s), inhale gently so 
that the facepiece collapses slightly, and hold 
the breath for ten seconds. The design of the 
inlet opening of some cartridges cannot be 
effectively covered with the palm of the 
hand. The test can be performed by covering 
the inlet opening of the cartridge with a thin 
latex or nitrile glove. If the facepiece remains 
in its slightly collapsed condition and no 
inward leakage of air is detected, the 
tightness of the respirator is considered 
satisfactory. 

II. Manufacturer’s Recommended User Seal 
Check Procedures 

The respirator manufacturer’s 
recommended procedures for performing a 
user seal check may be used instead of the 

positive and/or negative pressure check 
procedures provided that the employer 
demonstrates that the manufacturer’s 
procedures are equally effective. 

Appendix B-2 to § 1910.134: Respirator 
Cleaning Procedures (Mandatory) 

These procedures are provided for 
employer use when cleaning respirators. 
They are general in nature, and the employer 
as an alternative may use the cleaning 
recommendations provided by the 
manufacturer of the respirators used by their 
employees, provided such procedures are as 
effective as those listed here in Appendix B- 
2. Equivalent effectiveness simply means that 
the procedures used must accomplish the 
objectives set forth in Appendix B-2, i.e., 
must ensure that the respirator is properly 
cleaned and disinfected in a manner that 
prevents damage to the respirator and does 
not cause harm to the user. 

I. Procedures for Cleaning Respirators 

A. Remove filters, cartridges, or canisters. 
Disassemble fecepieces by removing speaking 
diaphragms, demand and pressure-demand ' 
valve assemblies, hoses, or any components 
recommended by the manufiicturer. Discard 
or repair any defective parts. 

B. Wash components in warm (43° C [110° 
F) maximum) water with a mild detergent or 
with a cleaner recommended by the 
manufacturer. A stiff bristle (not wire) brush 
may be used to facilitate the removal of dirt. 

C. Rinse components thoroughly in clean, 
warm (43° C [110° F) maximum), preferably 
running water. Drain. 

D. When the cleaner used does not contain 
a disinfecting agent, respirator components 
should be immersed for two minutes in one 
of the following: 

1. Hypochlorite solution (50 ppm of 
chlorine) made by adding approximately one 
milliliter of laundry bleach to one liter of 
water at 43° C (110° F); or, 

2. Aqueous solution of iodine (50 ppm 
iodine) made by adding approximately 0.8 
milliliters of tincture of iodine (6-8 grams 
ammonium and/or potassium iodide/100 cc 
of 45% alcohol) to one liter of water at 43° 
C(110° F);or, 

3. Other commercially available cleansers 
of equivalent disinfectant quality when used 
as directed, if their use is recommended or 
approved by the respirator manufacturer. 

E. Rinse components thoroughly in clean, 
warm (43° C [110° F] maximum), preferably 
running water. Drain. The importance of 
thorough rinsing cannot be overemphasized. 
Detergents or disinfectants that dry on 
facepieces may result in dermatitis. In 
addition, some disinfectants may cause 
deterioration of rubber or corrosion of metal 
parts if not completely removed. 

F. Components should be hand-dried with 
a clean lint-free cloth or air-dried. 

G. Reassemble facepiece, replacing filters, 
cartridges, and canisters where necessary. 

H. Test the respirator to ensure that all 
components work properly. 

Appendix C to §1910.134: OSHA Respirator 
Medical Evaluation Questionnaire 
(Mandatory) 

To the employer: Answers to questions in 
Section 1, and to question 9 in Section 2 of 
Part A, do not require a medical examination. 

To the employee: 
Can you read (circle one): Yes/No 

Your employer must allow you to answer 
this questionnaire during normal working 
hours, or at a time and place that is 
convenient to you. To maintain your 
confidentiality, your employer or supervisor 
must not look at or review your answers, and 
your employer must tell you how to deliver 
or send this questionnaire to the health care 
professional who will review it. 

Part A. Section 1. (Mandatory) The 
following information must be provided by 
every employee who has been selected to use 
any type of respirator (please print). 
1. Today’s date: _ 
2. Your name:_ 
3. Your age (to nearest year): _ 
4. Sex (circle one); Male/Female 
5. Your height:_ft._in. 
6. Your weight:_lbs. 
7. Your job title: _ 
8. A phone number where you can be 

reached by the health care professional 
who reviews this questionnaire (include 
the Area Code):_ 

9. The best time to phone you at this number; 

10. Has your employer told you how to 
contact the health care professional who 
will review this questionnaire (circle one): 
Yes/No 

11. Check the type of respirator you will use 
(you can check more than one category): 
a. _N, R, or P disposable respirator 

(filter-mask, non-cartridge type only). 
b. _Other type (for example, half- or 

full-facepiece type, powered-air 
purifying, supplied-air, self-contained 
breathing apparatus). 

12. Have you worn a respirator (circle one): 
Yes/No 

If “yes,” what type(s): _ 

Part A. Section 2. (Mandatory) Questions 1 
through 9 below must be answered by every 
employee who has been selected to use any 
type of respirator (please circle “yes” or 
“no”). 
1. Do you currently smoke tobacco, or have 

you smoked tobacco in the last month: 
Yes/No 

2. Have you ever had any of the following 
conditions? 

a. Seizures (fits): Yes/No 
b. Diabetes (sugar disease): Yes/No 
c. Allergic reactions that interfere with 

your breathing: Yes/No 
d. Claustrophobia (fear of closed-in places); 

Yes/No 
e. Trouble smelling odors: Yes/No 

3. Have you ever had any of the following 
pulmonary or lung problems? 

a. Asbestosis: Yes/No 
b. Asthma: Yes/No 
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c. Chronic bronchitis: Yes/No 
d. Emphysema: Yes/No 
e. Pneumonia: Yes/No 
f. Tuberculosis: Yes/No 
g. Silicosis: Yes/No 
h. Pneumothorax (collapsed lung): Yes/No 
i. Lung cancer: Yes/No 
j. Broken ribs: Yes/No 
k. Any chest injuries or surgeries: Yes/No 
l. Any other lung problem that you’ve been 

told about: Yes/No 
4. Do you currently have any of the following 

symptoms of pulmonary or lung illness? 
a. Shortness of breath: Yes/No 
b. Shortness of breath when walking fast 

on level ground or walking up a slight 
hill or incline: Yes/No 

c. Shortness of breath when walking with 
other people at an ordinary pace on level 
ground: Yes/No 

d. Have to stop for breath when walking at 
your own pace on level ground: Yes/No 

e. Shortness of breath when washing or 
dressing yourself: Yes/No 

f. Shortness of breath that interferes with 
your job: Yes/No 

g. Coughing that produces phlegm (thick 
sputum): Yes/No 

h. Coughing that wakes you early in the 
morning: Yes/No 

i. Coughing that occurs mostly when you 
are lying down: Yes/No 

j. Coughing up blood in the last month: 
Yes/No 

k. Wheezing: Yes/No 
l. Wheezing that interferes with your job: 

Yes/No 
m. Chest pain when you breathe deeply: 

Yes/No 
n. Any other symptoms that you think may 

be related to lung problems: Yes/No 
5. Have you ever had any of the following 

cardiovascular or heart problems? 
a. Heart attack: Yes/No 
b. Stroke: Yes/No 
c. Angina: Yes/No 
d. Heart failure: Yes/No 
e. Swelling in your legs or feet (not caused 

by walking): Yes/No 
f. Heart arrhythmia (heart beating 

irregularly): Yes/No 
g. High blood pressure: Yes/No 
h. Any other heart problem that you’ve 

been told about: Yes/No 
6. Have you ever had any of the following 

cardiovascular or heart symptoms? 
a. Frequent pain or tightness in your chest: 

Yes/No 
b. Pain or tightness in your chest during 

physical activity: Yes/No 
c. Pain or tightness in your chest that 

interferes with your job: Yes/No 
d. In the past two years, have you noticed 

your heart skipping or missing a beat: 
Yes/No 

e. Heartburn or indigestion that is not 
related to eating: Yes/No 

f. Any other symptoms that you think may 
be related to heart or circulation 
problems: Yes/No 

7. Do you currently take medication for any 
of the following problems? 

a. Breathing or lung problems: Yes/No 
b. Heart trouble: Yes/No 
c. Blood pressure: Yes/No 

d. Seizures (fits): Yes/No 
8. If you’ve used a respirator, have you ever 

had any of the following problems? (If 
you’ve never used a respirator, check the 
following space and go to question 9:) 

a. Eye irritation: Yes/No 
b. Skin allergies or rashes: Yes/No 
c. Anxiety: Yes/No 
d. General weakness or fatigue: Yes/No 
e. Any other problem that interferes with 

your use of a respirator: Yes/No 
9. Would you like to talk to the health care 

professional who will review this 
questionnaire about your answers to this 
questionnaire: Yes/No 

Questions 10 to 15 below must be 
answered by every employee who has been 
selected to use eidier a full-facepiece 
respirator or a self-contained breathing 
apparatus (SCBA). For employees who have 
b^n selected to use other typies of 
respirators, answering these questions is 
voluntary. 

10. Have you ever lost vision in either eye 
(temporarily or permanently): Yes/No 

11. Do you currently have any of the 
following vision problems? 

a. Wear contact lenses: Yes/No 
b. Wear glasses: Yes/No 
c. Color blind: Yes/No 
e. Any other eye or vision problem: Yes/ 

No 
12. Have you ever had an injury to your ears, 

including a broken ear drum: Yes/No 
13. Do you currently have any of the 

following hearing problems? 
a. Difficulty hearing: Yes/No 
b. Wear a hearing aid: Yes/No 
c. Any other hearing or ear problem: Yes/ 

No 
14. Have you ever had a back injury: Yes/No 
15. Do you currently have any of the 

following musculoskeletal problems? 
a. Weakness in any of your arms, hands, 

legs, or feet: Yes/No 
b. Back pain: Yes/No 
c. Difficulty fully moving your arms and 

legs: Yes/No 
d. Pain or stiffness when you lean forward 

or backward at the waist: Yes/No 
e. Difficulty fully moving your head up or 

down: Yes/No 
f. Difficulty fully moving your head side to 

side: Yes/No 
g. Difficulty bending at your knees: Yes/No 
h. Difficulty squatting to the ground: Yes/ 

No 
i. Climbing a flight of stairs or a ladder 

carrying more than 25 lbs: Yes/No 
j. Any other muscle or skeletal problem 

that interferes with using a respirator: 
Yes/No 

Part B Any of the following questions, 
and other questions not listed, may be added 
to the questionnaire at the discretion of the 
health care professional who will review the 
questionnaire. 
1. In your present job, are you working at 

high altitudes (over 5,000 feet) or in a 
place that has lower than normal 
amounts of oxygen: Yes/No 

If “yes,” do you have feelings of dizziness, 
shortness of breath, pounding in your 

chest, or other symptoms when you’re 
working under these conditions: Yes/No 

2. At work or at home, have you ever been 
exposed to hazardous solvents, ' 
hazardous airborne chemicals (e.g., 
gases, fumes, or dust), or have you come 
into skin contact with hazardous 
chemicals: Yes/No 

If “yes,” name the chemicals if you know 
them:_ 

3. Have you ever worked with any of the . 
materials, or under any of the conditions, 
listed below: 

a. Asbestos: Yes/No 
b. Silica (e.g., in sandblasting): Yes/No 
c. Tungsten/cobalt (e.g., grinding or 

welding this material): Yes/No 
d. Beryllium: Yes/No 
e. Aluminum: Yes/No 
f. Coal (for example, mining): Yes/No 
g. Iron: Yes/No 
h. Tin: Yes/No 
i. Dusty environments: Yes/No 
j. Any other hazardous exposures: Yes/No 

If “yes,” describe these exposures: _ 

4. List any second jobs or side businesses you 
have: _ 

5. List your previous occupations: 

6. List your current and previous hobbies: 

7. Have you been in the military services? 
Yes/No 

If “yes,” were you exposed to biological or 
chemical agents (either in training or 
combat): Yes/No 

8. Have you ever worked on a HAZMAT 
team? Yes/No 

9. Other than medications for breathing and 
lung problems, heart trouble, blood 
pressure, and seizures mentioned earlier 
in this questionnaire, are you taking any 
other medications for any reason 
(including over-the-counter 
medications): Yes/No 

If “yes,” name the medications if you know 
them:_ 

10. Will you be using any of the following 
items with your respirator(s)? 

a. HEPA Filters: Yes/No 
b. Canisters (for example, gas masks): Yes/ 

No 
c. Cartridges: Yes/No 

11. How often are you expected to use the 
respirator(s) (circle “yes” or “no” for all 
answers that apply to you)?: 

a. Escape only (no rescue): Yes/No 
b. Emergency rescue only: Yes/No 
c. Less than 5 hours per week: Yes/No 
d. Less than 2 hours per day: Yes/No 
e. 2 to 4 hours per day: Yes/No 
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f. Over 4 hours per day: Yes/No 
12. During the period you are using the 

respirator(s), is your work effort: 
a. Light (less than 200 kcal per hour): Yes/ 

No 
If “yes,” how long does this period last 

during the average 
shift:_hrs._mins. 

Examples of a light work effort are sitting 
while writing, typing, drafting, or performing 
light assembly work; or standing while 
operating a drill press (1-3 lbs.) or 
controlling machines. 

b. Moderate (200 to 350 kcal per hour): 
Yes/No 

If “yes," how long does this period last 
during the average 
shift:_hrs._mins. 

Examples of moderate work effort are 
sitting while nailing or filing; driving a truck 
or bus in urban traffic; standing while 
drilling, nailing, performing assembly work, 
or transferring a moderate load (about 35 lbs.) 
at trunk level; walking on a level surface 
about 2 mph or down a 5-degree grade about 
3 mph; or pushing a wheelbarrow with a 
heavy load (about 100 lbs.) on a level surface. 

c. Heavy (above 350 kcal per hour): Yes/ 
No 

If “yes," how long does this period last 
during the average 
shift:_hrs._mins. 

Examples of heavy work are lifting a heavy 
load (about 50 lbs.) from the floor to your 
waist or shoulder; working on a loading dock; 
shoveling: standing while bricklaying or 
chipping castings; walking up an 8-degree 
grade about 2 mph; climbing stairs with a 
heavy load (about 50 lbs.). 
13. Will you be wearing protective clothing 

and/or equipment (other than the 
respirator) when you’re using your 
respirator: Yes/No 

If “yes,” describe this protective clothing 
and/or equipment:__ 

14. Will you be working under hot conditions 
(temperature exceeding 77° F): Yes/No 

15. Will you be working under humid 
conditions: Yes/No 

16. Describe the work you’ll be doing while 
you’re using your respirator(s): 

17. Describe any special or hazardous 
conditions you might encounter when 
you’re using your respirator(s) (for 
example, confined spaces, life- 
threatening gases): 

18. Provide the following information, if you 
know it, for each toxic substance that 
you’ll be expiosed to when you’re using 
your respirator(s): 

Name of the first toxic substance: _ 
Estimated maximum exposure level per 

shift: _ 
Duration of exposure per shift _ 
Name of the second toxic substance:_ 
Estimated maximum exposure level per 

shift: _ 

Duration of exposure per shift: _ 
Name of the third toxic substance:_ 
Estimated maximum exposure level per 

shift: _ 
Duration of exposure per shift: _ 
The name of any other toxic substances 

that you’ll be exposed to while using 
your respirator: 

19. Describe any special responsibilities 
you’ll have while using your respirator(s) 
that may affect the safety and well-being 
of others (for example, rescue, security): 

Appendix D to § 1910,134 (Non-Mandatory) 
Information for Employees Using 
Respirators When Not Required Under the 
Standard 

Respirators are an effective method of 
protection against designated hazards when 
properly selected and worn. Respirator use is 
encouraged, even when exposures are below 
the exposure limit, to provide an additional 
level of comfort and protection for workers. 
However, if a respirator is used improperly 
or not kept clean, the respirator itself can 
become a hazard to the worker. Sometimes, 
workers may wear respirators to avoid 
exposures to hazards, even if the amount of 
hazardous substance does not exceed the 
limits set by OSHA standards. If your 
employer provides respirators for your 
voluntary use, of if you provide your own 
respirator, you need to take certain 
precautions to be sure that the respirator 
itself does not present a hazard. 

You should do the following: 
1. Read and heed all instructions provided 

by the manufacturer on use, maintenance, 
cleaning and care, and warnings regarding 
the respirators limitations. 

2. Choose respirators certified for use to 
protect against the contaminant of concern. 
NIOSH, the National Institute for 
Occupational Safety and Health of the U.S. 
Department of Health and Human Services, 
certifies respirators. A label or statement of 
certification should appear on the respirator 
or respirator packaging. It will tell you what 
the respirator is designed for and how much 
it will protect you. 

3. Do not wear your respirator into 
atmospheres containing contaminants for 
which your respirator is not designed to 
protect against. For example, a respirator 
designed to filter dust particles will not 
protect you against gases, vapors, or very 
small solid particles of fumes or smoke. 

4. Keep track of your respirator so that you 
do not mistakenly use someone else’s 
respirator. 

Subpart L—[Amended] 

8. The authority citation for Subpart 
L of Part 1910 is revised to read as 
follows: 

Authority: Secs. 4, 6, and 8 of the 
Occupational Safety and Health Act of 1970 
(29 U.S.C. 653, 655, 657); Secretary of Labor’: 
Orders 12-71 (36 FR 8754), 8-76 (41 FR 

25059), 9-83 (48 FR 35736), 1-90 (55 FR 
9033), or 6-96 (62 FR 111), as applicable. 

9. Section 1910.156 is amended by 
revising paragraphs (f)(l)(i) and (f)(l)(v) 
as follows: 

§ 1910.156 Fire brigades. 
***** 

(f) Respiratory protection. (1) General. 
(i) The employer must ensure that 
respirators are provided to, and used by, 
fire brigade niembers, and that the 
respirators meet the requirements of 29 
CFR 1910.134 and this paragraph. 
***** 

(v) Self-contained breathing 
apparatuses must have a minimum 
service-life rating of 30 minutes in 
accordance with the methods and 
requirements specified by NIOSH under 
42 CFR part 84, except for escape self- 
contained breathing apparatus (ESCBAs) 
used only for emergency escape 
purposes. 
***** 

Subpart Q—[Amended] 

10. The authority citation for Subpart 
Q of Part 1910 is revised to read as 
follows: 

Authority: Secs. 4, 6, and 8 of the 
Occupational Safety and Health Act of 1970 
(29 U.S.C. 653, 655, 657); Secretary of Labor’s 
Orders 12-71 (36 FR 8754), 8-76 (41 FR 
25059), 9-83 (48 FR 35736), 1-90 (55 FR 
9033), or 6-96 (62 FR 111), as applicable; and 
29 CFR part 1911. 

11. Section 1910.252 is amended by 
revising paragraphs (c)(4)(ii), (c)(4)(iii), 
(c)(7)(iii), {c)(9)(i), and (c)(10) as follows: 

§ 1910.252 General requirements. 
***** 

(c) * * * 
(4) * * * 
(ii) Airline respirators. In 

circumstances for which it is impossible 
to provide such ventilation, airline 
respirators or hose masks approved for 
this purpose by the National Institute 
for Occupational Safety and Health 
(NIOSH) under 42 CFR part 84 must be 
used. 

(iii) Self-contained units. In areas 
immediately hazardous to life, a full- 
facepiece, pressure-demand, self- 
contained breathing apparatus or a 
combination full-facepiece, pressure- 
demand supplied-air respirator with an 
auxiliary, self-contained air supply 
approved by NIOSH under 42 CFR part 
84 must be used. 
***** 

(7) * * * 
(iii) Local ventilation. In confined 

spaces or indoors, welding or cutting 
operations involving metals containing 
lead, other than as an impurity, or 
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metals coated with lead-bearing 
materials, including paint, must be done 
using local exhaust ventilation or airline 
respirators. Such operations, when done 
outdoors, must be done using 
respirators approved for this purpose by 
NIOSH under 42 CFR part 84. In all 
cases, workers in the immediate vicinity 
of the cutting operation must be 
protected by local exhaust ventilation or 
airline respirators. 
***** 

(9) * * * 
(i) General. In confined spaces or 

indoors, welding or cutting operations 
involving cadmium-bearing or 
cadmium-coated base metals must be 
done using local exhaust ventilation or 
airline respirators unless atmospheric 
tests under the most adverse conditions 
show that employee exposure is within 
the acceptable concentrations specified 
by 29 CFR 1910.1000. Such operations, 
when done outdoors, must be done 
using respirators, such as fume 
respirators, approved for this purpose 
by NIOSH \mder 42 CFR part 84. 
***** 

(10) Mercury. In confined spaces or 
indoors, welding or cutting operations 
involving metals coated with mercury¬ 
bearing materials, including paint, must 
be done using local exhaust ventilation 
or airline respirators unless atmospheric 
tests under the most adverse conditions 
show that employee exposure is within 
the acceptable concentrations specified 
by 29 CFR 1910.1000. Such operations, 
when done outdoors, must be done 
using respirators approved for this 
purpose by NIOSH under 42 CFR part 
84. 
***** 

Subpart R—[Amended] 

12. The authority citation for Subpart 
R of Part 1910 is revised as follows; 

Authority: Sections 4, 6, and 8 of the 
Occupational Safety and Health Act of 1970 
(29 U.S.C. 653, 655, 657); Secretary of Labor’s 
Orders 12-71 (36 FR 8754), 8-76 (41 FR 
25059), 9-83 (48 FR 35736), 1-90 (55 FR 
9033), or 6-96 (62 FR 111), as applicable; and 
29 CFR part 11. 

Sections 1910.261,1910.262,1910.265 
through 1910.269,1910.274, and 1910.275 
also issued under 29 CFR part 1911. 

13. Section 1910.261 is amended by 
revising paragraphs (b)(2), (g)(10), 
(h)(2)(iii), and (h)(2)(iv) as follows: 

§ 1910.261 Pulp, paper, and paperboard 
mills. 
***** 

(b) • * • 
(2) Personal protective clothing and 

equipment. Foot protection, shin 
guards, hard hats, noise-attenuation 
devices, and other personal protective 
clothing and equipment must be worn 
when the extent of the hazard warrants 
their use. Such equipment must be worn 
when specifically required by other 
paragraphs of this section, and must be 
maintained in accordance with 
applicable American National Standards 
Institute standards. Respirators, goggles, 
protective masks, rubber gloves, rubber 
boots, and other such equipment must 
be cleaned and disinfected before being 
used by another employee. Required 
eye, head, and ear protection must 
conform to American National 
Standards Institute standards Z24.22- 
1957, Z87.1-1968, and Z89.1-1969. 
Respiratory protection must conform to 
the requirements of 29 CFR 1910.134, 
***** 

(g) * * * 
(10) Gas masks (digester building). 

Gas masks must be available, and they 
must furnish adequate protection 
against sulfurous acid and chlorine 
gases and be inspected and repaired in 
accordance with 29 CFR 1910.134. 
***** 

(h) * * * 
(2)* * • 
(iii) Gas masks must be provided for 

emergency use in accordance with 29 
CFR 1910.134. 

(iv) For emergency and rescue 
operations, the employer must provide 
employees with self-contained breathing 
apparatuses or supplied-air respirators, 
and ensure that employees use these 
respirators, in accordance with the 
requirements of 29 CFR 1910.134. 
***** 

Subpart Z—[Amended] 

14. The general authority citation for 
Subpart Z of 29 CFR Part 1910 is revised 
to read as follows: 

Authority: Secs. 4, 6, and 8 of the 
Occupational Safety and Health Act (29 
U.S.C. 653, 655, and 657); Secretary of 
Labor’s Orders 12-71 (36 FR 8754), 8-76 (41 
FR 25059), 9-83 (48 FR 35736), 1-90 (55 FR 
9033), or 6-96 (62 FR 111), as applicable; and 
29 CFR Part 1911. 

15. Section 1910.1001 is amended by 
removing Appendix C and revising 
paragraph (g), to read as follows: 

§ 1910.1001 Asbestos. 
***** 

• 

(g) Respiratory protection. (1) General. 
For employees who use respirators 
required by this section, the employer 
must provide respirators that comply 
with foe requirements of this paragraph. 
Respirators must be used during: 

(1) Periods necessary to install or 
implement feasible engineering and 
work-practice controls. 

(ii) Work operations, such as 
maintenance and repair activities, for 
which engineering and work-practice 
controls are not feasible. 

(iii) Work operations for which 
feasible engineering and work-practice 
controls are not yet sufficient to reduce 
employee exposure to or below the 
TWA and/or excursion limit. 

(iv) Emergencies. 
(2) Respirator program, (i) The 

employer must implement a respiratory 
protection program in accordance with 
29 CFR 1910.134 (b) through (d) (except 
(d)(l)(iii)), and (f) through (m). 

(ii) The employer must provide a 
tight-fitting, powered, air-purilying 
respirator instead of any negative- 
pressure respirator specified in Table 1 
of this section when an employee 
chooses to use this type of respirator 
and foe respirator provides adequate 
protection to foe employee. 

(iii) No employee must be assigned to 
tasks requiring the use of respirators if, 
based on their most recent medical 
examination, foe examining physician 
determines that the employee will be 
unable to function normally using a 
respirator, or that foe safety or health of 
the employee or other employees will be 
impaired by the use of a respirator. Such 
employees must be assigned to another 
job or given foe opportunity to transfer 
to a different position, the duties of 
which they can perform. If such a 
transfer position is available, foe 
position must be with the same 
employer, in the same geographical 
area, and with foe same seniority, 
status, and rate of pay foe employee had 
just prior to such transfer. 

(3) Respirator selection. The employer 
must select and provide the appropriate 
respirator from Table 1 of this section. 

Table 1 .—Respiratory Protection for Asbestos Fibers 

Airborne concentration of asbestos or conditions 
of use 

Required respirator 

Not in excess of 1 f/cc (10 X PEL). Half-mask air purifying respirator other than a disposable respirator, equipped with high effi¬ 
ciency filters. 
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Table 1 .—Respiratory Protection for Asbestos Fibers—Continued 

Airborne concentration of asbestos or conditions 
of use 

Required respirator 

Not in excess of 5 f/cc (50 X PEL). 
Not in excess of 10 f/cc (100 X PEL) . 

Not in excess of 100 f/cc (1,000 X PEL). 
Greater than 100 f/cc (1,000 X PEL) or un¬ 

known concentration. 

Full facepiece air-purifying respirator equipped with high efficiency fitters. 
Any powered air-purifying respirator equipped with high efficiency filters or any supplied air 

respirator operated in continuous flow mode. 
Full facepiece supplied air respirator operated in pressure demand mode. 
Full facepiece supplied air respirator operated in pressure demand mode, equipped with an 

auxiliary positive pressure self-contained breathing apparatus. 

NOTE; a. Respirators assigned for high environmental concentrations may be used at lower concentrations, or when required respirator use is 
independent of concentration. 

b. A high efficiency filter means a filter that is at least 99.97 percent efficient against mono-dispersed particles of 0.3 micrometers in diameter 
or larger. 

* * * 4r * 

16. Section 1910.1003 is amended by 
revising paragraphs (c)(4)(iv) and (d){l) 
as follows: 

§ 1910.1003 13 Carcinogens (4- 
Nitrobiphenyl, etc.). 
***** 

(c) * * * 
(4) * * * 

(iv) Ertiployees engaged in handling 
operations involving the carcinogens 
addressed by this section must be 
provided with, and required to wear and 
use, a half-face filter-type respirator for 
dusts, mists, and fumes. A respirator 

affording higher levels of protection 
than this respirator may be substituted. 
***** 

(d)* * * 
(1) Respirator program. The employer 

must implement a respiratory protection 
program in accordance with 29 CFR 
1910.134 (b), (c), (d) (except (d)(l)(iii) 
and (iv), and (d)(3)), and (e) through (m). 
***** 

17. Section 1910.1017 is amended by 
revising paragraph (g) to read as follows: 

§ 1910.1017 Vinyl chloride. 

(g) Respiratory protection. (1) General. 
For employees who use respirators 
required by this section, the employer 
must provide respirators that comply 
with the requirements of this paragraph. 

(2) Respirator program. The employer 
must implement a respiratory protection 
program in accordance with 29 CFR 
1910.134 (b) through (d) (except 
(d)(l)(iii), and (d)(3)(iii)(B)(l) and (2)), 
and (f) through (m). 

(3) Respirator selection, (i) Respirators 
must be selected from the following 
table: 

Atmospheric concentration of vinyl chloride ■ Required apparatus 

(i) Unknown, or above 3,600 p/m 
(ii) Not over 3,600 p/m . 

(iii) Not over 1,000 p/m . 

(iv) Not over 100 p/m. 

(v) Not over 25 p/m. 

(vi) Not over 10 p/m 

Open-circuit, self-contained breathing apparatus, pressure demand type, with full facepiece. 
(A) Combination type C supplied air respirator, pressure demand type, with full or half face- 

piece, and auxiliary self-contained air supply; or 
(B) Combination type, supplied air respirator continuous flow type, with full or half facepiece, 

and auxiliary self-contained air supply. Type C, supplied air respirator, continuous flow type, 
with full or half facepiece, helmet or hood. 

(A) Combination type C supplied air respirator demand type, with full facepiece, and auxiliary 
self-contained air supply; or 

(B) Open-circuit self-contained breathing apparatus with full facepiece, in demand mode; or 
Type (C) supplied air respirator, demand type, with full facepiece. 
(A) A power^ air-purifying respirator with hood, helmet, full or half facepiece, and a canister 

which provides a service life of at least 4 hours for concentrations of vinyl chloride up to 25 
p/m, or 

(B) Gas mask, front- or back-mounted canister which provides a senrice life of at least 4 hours 
for concentrations of vinyl chloride up to 25 p/m. 

(A) Combination type C supplied-air respirator, demand type, with half facepiece, and auxiliary 
self-contained air supply , or 

(B) Type C supplied-air respirator, demand type, with half facepiece; or 
(C) Any chemical cartridge respirator with an organic vapor cartridge which provides a service 

life of at least 1 hour for concentrations of vinyl chloride up to 10 p/m. 

(ii) When air-purilying respirators are 
used: 

(A) Air-purifying canisters or 
cartridges must be replaced prior to the 
expiration of their service life or the end 
of the shift in which they are first used, 
whichever occurs first. 

(B) A continuous-monitoring and 
alarm system must be provided when 
concentrations of vinyl chloride could 
reasonably exceed the allowable 
concentrations for the devices in use. 
Such a system must be used to alert 
employees when vinyl chloride 

concentrations exceed the allowable 
concentrations for the devices in use. 

(iii) Respirators specified for higher 
concentrations may be used for lower 
concentrations. 
***** 

18. Section 1910.1018 is amended by 
revising paragraph (h) to read as 
follows: 

§1910.1018 Inorganic arsenic. 
***** 

(h) Respiratory protection. (1) 
General. For employees who use 

respirators required by this section, the 
employer must provide respirators that 
comply with the requirements of this 
paragraph. Respirators must be used 
during: 

(i) Periods necessary to install or 
implement feasible engineering or work- 
practice controls. 

(ii) Work operations, such as 
maintenance and repair activities, for 
which the employer establishes that 
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engineering and work-practice controls 
are not feasible. 

(iii) Work operations for which 
engineering and work-practice controls 
are not yet sufficient to reduce 
employee exposures to or below the 
permissible exposure limit. 

(iv) Emergencies. 
(2) Respirator program, (i) The 

employer must implement a respiratory 
protection program in accordance with 
29 CFR 1910.134 (b) through (d) (except 
(dKl)(iii)), and (f) through (m). 

(ii) If an employee exhibits breathing 
difficulty during fit testing or respirator 
use, they must be examined by a 
physician trained in pulmonary 

medicine to determine whether they can 
use a respirator while performing the 
required duty. 

(3) Respirator selection, (i) The 
employer must use Table I of this 
section to select the appropriate 
respirator or combination of respirators 
for inorganic arsenic compounds 
without significant vapor pressure, and 
Table II of this section to select the 
appropriate respirator or combination of 
respirators for inorganic arsenic 
compounds that have significant vapor 
pressure. 

(ii) When employee exposures exceed 
the permissible exposure limit for 
inorganic arsenic and also exceed the 

relevant limit for other gases (for 
example, sulfur dioxide), an air- 
purifying respirator provided to the 
employee as specified by this section 
must have a combination high- 
efficiency filter with an appropriate gas 
sorbent. (See footnote in Table 1 of this 
section.) 

(iii) Employees required to use 
respirators may choose, and the 
employer must provide, a powered air- 
purifying respirator if it will provide 
proper protection. In addition, the 
employer must provide a combination 
dust and acid-gas respirator to 
employees who are exposed to gases 
over the relevant exposure limits. , 

Table I.—Respiratory Protection for Inorganic Arsenic Particulate Except for Those With Significant 
Vapor Pressure 

Concentration of inorganic arsenic (as As) or 
condition of use Required respirator 

(i) Unknown or greater or lesser than 20,000 
pg/m(3) (20 mg/m(3)) or firefighting. 

(ii) Not greater than 20,000 pg/m(3) (20 mg/ 
m(3)). 

(iii) Not greater than 10,000 pg/m(3) (10 mg/ 
m(3)). 

(A) Any full facepiece self-contained breathing apparatus operated in positive pressure mode. 

(A) Supplied air respirator with full facepiece, hood, or helmet or suit and operated in positive 
pressure mode. 

(A) Powered air-purifying respirators in all inlet face coverings with high efficiency filters \ 

(iv) Not greater than 500 pg/m(3) 

(v) Not greater than 100 pg/m(3) 

(B) Half-mask supplied air respirators operated in positive pressure mode. 
(A) Full facepiece air-purifying respirator equipped with high-efficiency filter ^ 
(B) Any full facepiece supplied air respirator. 
(C) Any full facepiece self-contained breathing apparatus. 
(A) Half-mask air-purifying respirator equipped with high-effidency filter \ 
(B) Any half-mask supplied air respirator. 

’ High-effidency filter-99.97 pet effidency against 0.3 micrometer monodisperse diethyl-hexyl phthalate (DOP) particles. 

Table II.—Respiratory Protection for Inorganic Arsenicals (Such as Arsenic Trichloride2 and Arsenic 
Phosphide) With Significant Vapor Pressure 

Concentration of inorganic arsenic (as As) or 
condition of use Required respirator 

(i) Unknown or greater or lesser than 20,000 
pg/m(3) (20 mg/m(3)) or firefighting. 

(ii) Not greater than 20,000 pg/m(3) (20 mg/ 
m(3)). 

(iii) Not greater than 10,000 pg/m(3) (10 mg/ 
m(3)). 

(iv) Not greater than 500 pg/m(3). 

(v) Not greater than 100 4g/'m(3) 

(A) Any full facepiece self-contained breathing apparatus operated in positive pressure mode. 

(A) Supplied air respirator with full facepiece, hood, or helmet or suit and operated in positive 
pressure mode. 

(A) Half-mask 2 supplied air respirator operated in positive pressure mode. 

(A) Front or back mounted gas mask equipped with high-effidency filter' and acid gas can¬ 
ister. 

(B) Any full facepiece supplied air respirator. 
(C) Any full facepiece self-contained breathing apparatus. 
(A) Half-mask air-purifying respirator equipped with high efficiency filter' and acid gas car¬ 

tridge. 
(B) /\ny half-mask supplied air respirator. 

' High-effidency filter-99.97 pet effidency against 0.3 micrometer monodisperse diethyl-hexyl phthalate (DOP) particles. 
^Half-mask respirators shall not be used for protection against arsenic trichloride, as it is rapidly absorbed through the skin. 

It it it It It 

19. Section 1910.1025 is amended by 
revising paragraph (f); revising the 
second and fourth paragraphs of Section 
IV to Appendix B; removing the sixth 
paragraph of Section IV to Appendix B; 
and removing Appendix D, as follows: 

§1910.1025 Lead. 
***** 

(f) Respiratory protection. (1) General. 
For employees who use respirators 
required by this section, the employer 
must provide respirators that comply 
with the requirements of this paragraph. 
Respirators must be used during: 

(i) Periods necessary to install or 
implement engineering or work-practice 
controls, except that no employer can 

require an employee to use a respirator 
longer than 4.4 hours per day. 

(ii) Work operations for which 
engineering and work-practice controls 
are not sufficient to reduce employee 
exposures to or below the permissible 
exposure limit. 

(iii) Periods when an employee 
requests a respirator. 
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(2) Respirator program, (i) The 
employer must implement a respiratory ( 
protection program in accordance with i 
29 CFR 1910.134 (b) through (d) (except ( 
(d)(l)(iii)), and (f) through (m). i 

Table II.— 

(ii) If an employee has breathing of this section to determine whether or 
difficulty during fit testing or respirator not the employee can use a respirator 
use, the employer must provide the while performing the required duty, 
employee with a medical examination 
in accordance with paragraph (j)(3)(i)(C) 

■Respiratory Protection for Lead Aerosols 

Airborne concentration of lead or condition of 
use 

Required respirator 

Not in excess of 0.5 mg/m^ (lOX PEL) . 
Not in excess of 2.5 mg/m^ (50X PEL) .. 
Not in excess of 50 mg/m® (1000X PEL; . 

Not in excess of 100 mg/m® (2000XPEL) . 

Greater than 100 mg/m®, unknown concentra¬ 
tion or fire fighting. 

Half-mask, air-purifying respirator equipped with high efficiency filters.^ ® 
Full facepiece, air-purifying respirator with high efficiency filters.® 
(1) Any powered, air-purifying respirator with high efficiency filters®; or (2) Half-mask supplied- 

air respirator operated in positive-pressure mode.^ 
Supplied-air respirators with full facepiece, hood, helmet, or suit, operated in positive pressure 

mode. 
Full facepiece, self-contained breathing apparatus operated in positive-pressure mode. 

' Respirators specified for high concentrations can be used at lower concentrations of lead. 
2 Full facepiece is required if the lead aerosols cause eye or skin irritation at the use concentrations. 
3 A high efficiency particulate filter means 99.97 percent efficient against 0.3 micron size particles. 

(3) Respirator selection, (i) The 
employer must select the appropriate 
respirator or combination of respirators 
from Table 11 of this section. 

(ii) The employer must provide a 
powered air-purifying respirator instead 
of the respirator specified in Table II of 
this section when an employee chooses 
to use this type of respirator and such 
a respirator provides adequate 
protection to the employee. 
***** 

Appendix B to § 1910.1025—Employee 
Standard Summary 
***** 

IV. Respiratory Protection—Paragraph (f) 
***** 

Your employer is required to select 
respirators from the seven types listed in 
Table II of the Respiratory Intention section 
of the standard (§ 1910.1025(f)). Any 
respirator chosen must be approved by the 
National Institute for Occupational Safety 
and Health (NIOSH) under the provisions of 
42 CFR part 84. This respirator selection 
table will enable your employer to choose a 
type of respirator that will give you a proper 
amount of protection based on your airborne 
lead exposure. Your employer may select a 
type of respirator that provides greater 
protection than that required by the standard; 
that is, one recommended for a higher 
concentration of lead than is present in your 
workplace. For example, a powered air- 
purifying respirator (PAPR) is much more 
protective than a typical negative pressure 
respirator, and may also be more comfortable 
to wear. A PAPR has a filter, cartridge, or 
canister to clean the air, and a power source 
that continuously blows filtered air into your 
breathing zone. Your employer might make a 
PAPR available to you to ease the burden of 
having to wear a respirator for long periods 

of time. The standard provides that you can 
obtain a PAPR upon request. 
***** 

Your employer must ensure that your 
respirator facepiece fits properly. Proper fit of 
a respirator facepiece is critical to your 
protection from airborne lead. Obtaining a 
proper fit on each employee may require 
your employer to make available several 
different types of respirator masks. To ensure 
that your respirator fits properly and that 
facepiece leakage is minimal, your employer 
must give-you either a qualitative or 
quantitative fit test as specified in Appendix 
A of the Respiratory Protection standard 
located at 29 CFR 1910.134. 
***** 

20. Section 1910.1027 is amended by 
removing and reserving Appendix C and 
revising paragraph (g) to read as follows: 

§1910.1027 Cadmium. 
***** 

(g) Respiratory protection. (1) General. 
For employees who use respirators 
required by this section, the employer 
must provide respirators that comply 
with the requirements of this paragraph. 
Respirators must be used durinc: 

(i) Periods necessary to install or 
implement feasible engineering and 
work-practice controls when employee 
exposure levels exceed the PEL. 

(ii) Maintenance and repair activities, 
and brief or intermittent operations, for 
which employee exposures exceed the 
PEL and engineering and work-practice 
controls are not feasible or are not 
required. 

(iii) Activities in regulated areas 
specified in paragraph (e) of this 
section. 

(iv) Work operations for which the 
employer has implemented all feasible 
engineering and work-practice controls 

and such controls are not sufficient to 
reduce employee exposures to or below 
the PEL. 

(v) Work operations for which an 
employee is exposed to cadmium at or 
above the action level, and the 
employee requests a respirator. 

(vi) Work operations for which an 
employee is exposed to cadmium above 
the PEL and engineering controls are not 
required by paragraph (f)(l)(ii) of this 
section. 

(vii) Emergencies. 
(2) Respirator program, (i) The 

employer must implement a respiratory 
protection program in accordance with 
29 CFR 1910.134 (b) through (d) (except 
(d)(l)(iii)), and (f) through (m). 

(ii) No employees must use a 
respirator if, based on their most recent 
medical examination, the examining 
physician determines that they will be 
unable to continue to function normally 
while using a respirator. If the physician 
determines that the employee must be 
limited in, or removed ft-om, their 
current job because of their inability to 
use a respirator, the limitation or 
removal must be in accordance with 
paragraphs (1) (11) and (12) of this 
section. 

(iii) If an employee has breathing 
difficulty during fit testing or respirator 
use, the employer must provide the 
employee with a medical examination 
in accordance with paragraph (l)(6)(ii) of 
this section to determine if the 
employee can use a respirator white 
performing the required duties. 

(3) Respirator selection, (i) The 
employer must select the appropriate 
respirator fi-om Table 2 of this section. 
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Table 2.—Respiratory Protection for Cadmium 

Airtwme concentration or condition of use* 

10 X or less 
25 X or less 

50 X or less 

250 X or less 

A 
A 

A 

A 

Required respirator typeo 

half mask, air-purifying equipped with a HEPA' filter.'* 
powered air-purifying respirator ("PAPR”) with a loose-fitting hood or helmet equipped with 
a HEPA filter, or a supplied-air respirator with a loose-fitting hood or helmet facepiece oper¬ 
ated in the continuous flow mode. 
full facepiece air-purifying respirator equipped with a HEPA filter, or a powered air-purifying 
respirator with a tight-fitting half mask equipped with a HEPA filter, or a supplied-air res¬ 
pirator with a tight-fitting half mask operated in the continuous flow mode, 
powered air-purifying respirator with a tight fitting full facepiece equipped with a HEPA fitter, 
or a supplied-air respirator with a tight-fitting full facepiece operated in the continuous flow 
mode. 

1000 X or less A 

>1000 X or unknown concentrations A 

Fire fighting A 

supplied air respirator with half mask or full facepiece operated in the pressure demarKf or 
other positive pressure mode. 
self-contained breathing apparatus with a full facepiece operated in the pressure demand or 
other positive pressure mode, or a supplied-air respirator with a full facepiece operated in 
the pressure demand or other positive pressure mode and equipped with an auxiliary es¬ 
cape type self-contained breathing 2tpparatus operated in the pressure demand mode, 
self-contained breathing apparatus with full facepiece operated in the pressure demand or 
other positive pressure mode. 

•Concentrations expressed as multiple of the PEL. 
*> Respirators assigned for higher environmental concentrations may be used at lower exposure levels. Quantitative fit testing is required for all 

tight-fitting air purifying respirators where airborne concentration of cadmium exceeds 10 times the TWA PEL (10 X 5 ug/m(3) » 50 ug/m(3)). A 
full facepiece respirator is required when eye irritation is experienced, 

c HEPA means High-efficiency Particulate Air. 
<* Fit testing, qualitative or quantitative, is required. 
SOURCE: Respiratory Decision Logic, NIOSH, 1987. 

(ii) The employer must provide an 
employee with a powered air-purifying 
respirator instead of a negative-pressure 
respirator when an employee who is 
entitled to a respirator chooses to use 
this type of respirator and such a 
respirator provides adequate protection 
to the employee. 
* * * * * 

21. Section 1910.1028 is amended by 
removing Appendix E and revising 
paragraph (g) to read as follows: 

§1910.1028 Benzene. 
***** 

(g) Respiratory protection. (1) General. 
For employees who use respirators 
required by this section, the employer 
must provide respirators that comply 
with the requirements of this paragraph. 
Respirators must be used during: 

(1) Periods necessary to install or 
implement feasible engineering and 
work-practice controls. 

(ii) Work operations for which the 
employer establishes that compliance 
with either the TWA or STEL through 
the use of engineering and work- 
practice controls is not feasible; for 
example, some maintenance and repair 
activities, vessel cleaning, or other 
operations for which engineering and 
work-practice controls are infeasible 
because exposures are intermittent and 
limited in duration. 

(iii) Work operations for which 
feasible engineering and work-practice 
controls are not yet sufficient, or are not 
required under paragraph {f)(l)(iii) of 
this section, to reduce employee 
exposure to or below the PELs. 

(iv) Emergencies. 
(2) Respirator program, (i) The 

employer must implement a respiratory 
protection program in accordance with 

29 CFR 1910.134 (b) through (d) (except 
(d)(l)(iii), (d)(3)(iii)(b)(l). and (2)). and 
(f) through (m). 

(ii) For air-purifying respirators, the 
employer must replace the air-purifying 
element at the expiration of its service 
life or at the beginning of each shift in 
which such elements are used, 
whichever comes first. 

(iii) If NIOSH approves an air- 
purifying element with an end-of- 
service-life indicator for benzene, such 
an element may be used until the 
indicator shows no further useful life. 

(3) Respirator selection, (i) The 
employer must select the appropriate 
respirator from Table 1 of this section. 

(ii) Any employee who cannot use a 
negative-pressure respirator must be 
allowed to use a respirator with less 
breathing resistance, such as a powered 
air-purifying respirator or supplied-air 
respirator. 

Table 1 .—Respiratory Protection for Benzene 

Airborne concentration of benzene or condition 
of use Respirator type 

(a) Less than or equal to 10 ppm. 
(b) Less than or equal to 50 ppm. 

(c) Less than or equal to 1(X) ppm . 
(d) Less than or equal to 1,000 ppm. 
(e) Greater than 1,000 ppm or unknown con¬ 

centration. 

(1) Half-mask air-purifying respirator with organic vapor cartridge. 
(1) Full facepiece respirator with organic vapor cartridges. 
(1) Full facepiece gas mask with chin style canister.* 
(1) Full facepiece powered air-purifying respirator with organic vapor canister.* 
(1) Supplied air respirator with full facepiece in positive-pressure mode. 
(1) Self-contained breathing apparatus with full facepiece in positive pressure mode. 

(0 Escape 

(2) Full facepiece positive-pressure supplied-air respirator with auxiliary self-contained air sup- 
‘Ply. 

(1) Any organic vapor gas mask; or 
(2) Any self-contained breathing apparatus with full facepiece. 

S 
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Table 1 .—Respiratory Protection for Benzene—Continued 

Airborne concentration of benzene or condition 
of use 

Respirator type 

(g) Firefighting. (1) Full facepiece self-contained breathing e^^paratus in positive pressure mode. 

^ Canisters must have a minimum service life of four (4) hours when tested at 150 ppm benzene, at a flow rate of 64 LPM, 25 deg. C, and 
85% relative humidity for non-powered air purifying respirators. The flow rate shall be 115 LPM and 170 LPM respectively for tight fitting and 
loose fitting powered air-purifying respirators. 

22. Section 1910.1029 is amended by 
revising paragraph (g) to read as follows: 

§1910.1029 Coke oven emissions. 
***** 

(g) Respiratory protection. (1) General. 
For employees who use respirators 
required by this section, the employer 
must provide respirators that comply 
with the requirements of this paragraph. 
Compliance with the permissible 

exposure limit may not be achieved by 
the use of respirators except during: 

(i) Periods necessary to install or 
implement feasible engineering and 
work-practice controls. 

(ii) Work operations, such as 
maintenance and repair activity, for 
which engineering and work-practice 
controls are technologically not feasible. 

(iii) Work operations for which 
feasible engineering and wOTk-practice 
controls are not yet sufficient to reduce 

employee exposure to or below the 
permissible exposure limit. 

(iv) Emergencies. 
(2) Respirator program. The employer 

must implement a respiratory protection 
program in accordance with 29 CFR 
1910.134 (b.) through (d) (except 
(d)(l)(iii)), and (f) through (m). 

(3) Respirator selection. The employer 
must select appropriate respirators or 
combination of respirators from Table I 
of this section. 

TABLE I.—Respiratory Protection for Coke Oven Emissions 

Airborne concentration of coke oven emissions Required respirator 

(a) Any concentration 

(b) Corrcentrations not greater than 1500 ug/m^ 

(1) A Type C supplied air respirator operated in pressure demand or other positive pressure or 
continuous flow mode; or 

(2) A powered air-purifying particulate fitter respirator for dust and mist or 
(3) A powered air-purifying particulate fitter respirator or combination chemical cartridge and 

particulate filter respirator for coke oven emissions. 
(1) Any particulate filter respirator for dust and mist except single-use respirator; or 
(2) Any particulate filter respirator or combination chemical cartridge and particulate filter res¬ 

pirator for coke oven emissions; or 
(3) Any respirator listed in paragraph (g)<3)(a) of this section. 

***** 

23. Section 1910.1043 is amended by 
revising paragraph (f) to read as follows: 

§1910.1043 Cotton dust. 
***** 

(f) Respiratory protection. (1) General. 
For employees who are required to use 
respirators by this section, the employer 
must provide respirators that comply 
with the requirements of this paragraph. 
Respirators must be used during; 

(i) Periods necessary to install or 
implement feasible engineering and 
work-practice controls. 

(ii) Maintenance and repair activities 
for which engineering and work- 
practice controls are not feasible. 

(iii) Work operations for which 
feasible engineering and work-practice 
controls are not yet sufficient to reduce 
employee exposure to or below the 
permissible exposure limits. 

(iv) Work operations spiecified under 
paragraph (g)(1) of this section. 

(v) Periods for which an employee 
requests a respirator. 

(2) Respirator program, (i) The 
employer must implement a respiratory 
protection program in accordance with 
29 CFR 1910.134 (b) through (d) (except 
(d)(l)(iii)), and (f) through (m). 

(ii) Whenever a physician determines 
that an employee who works in an area 
in which the cotton-dust concentration 
exceeds the PEL is unable to use a 
respirator, including a powered air- 
purifying respirator, the employee must 
be given the opportunity to transfer to 
an available position, or to a position 
that becomes available later, that has a 
cotton-dust concentration at or below 
the PEL. The employer must ensure that 
such employees retain their current 
wage rate or other benefits as a result of 
the transfer. 

(3) Respirator selection, (i) The 
employer must select the appropriate 
respirator from Table I of this section. 

Table 1 

Cotton dust concentration Required respirator 

Not greater than: 
(a) 5 X the applicable permissible exposure 

limit (PEL). 
(b) 10 X the applicable PEL. 

(c) 100 X the applicable PEL. 
(d) Greater than 100 x the applicable PEL 

A disposable respirator with a particulate filter. 

A quarter or half-mask respirator, other than a disposable respirator, equipped with particulate 
filters. 

A full facepiece respirator equipped with high-efficiency particulate filters. 
A powered air-purifying respirator equipped with high-efficiency particulate filters. 

Notes: 
1. A disposable respirator means the filter element is an inseparable part of the respirator. 
2. Any respirators permitted at higher environmental concentrations can be used at lower concentrations. 



Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Rules and Regulations 1291 

3. Self-contained breathing apparatus are not required re^irators but are permitted respirators. 
4. Supplied air respirators are not required but are permitted under the following conditions: Cotton dust concentration not greater than 10X 

the PEL—Any supplied air respirator; not greater than 100X the PEL—Any supplied air respirator with full facepiece, helmet or hood; greater 
than 100X the PEL—A supplied air respirator operated in positive pressure mode. 

(ii) Whenever respirators are required 
by this section for cotton-dust 
concentrations that do not exceed the 
applicable permissible exposure limit 
by a multiple of 100 (100 X), the 
employer must, when requested by an 
employee, provide a powered air- 
purifying respirator with a high- 
efficiency particulate filter instead of 
the respirator specified in paragraphs 
(a), (b), or (c) of Table I of this section. 
***** ^ 

24. Section 1910.1044 is amended by 
revising paragraph (h) to read as 
follows: 

§ 1910.1044 1,2-Dibromo*3-chloropropane. 
***** 

(h) Respiratory protection. (1) 
General. For employees who are 
required to use respirators by this 
section, the employer must provide 
respirators that comply with tfie 
requirements of this paragraph. 
Respirators must be used during: 

(0 Periods necessary to install or 
implement feasible engineering and 
work-practice controls. 

(ii) Maintenance and repair activities 
for which engineering and work- 
practice controls are not feasible. 

(iii) Work operations for which 
feasible engineering and work-practice 
controls are not yet sufficient to reduce 
employee exposure to or below the 
permissible exposure limit. 

(iv) Emergencies. 

(2) Respirator program. The employer 
must implement a respiratory protection 
program in accordance with 29 CFR 
1910.134 (b) through (d) (except 
(d)(l)(iii)), and (f) trough (m). 

(3) Respirator selection. The employer 
must select the appropriate respirator 
from Table 1 of this section. 

Table 1 .—Respiratory Protection for DBCP 

Airborne concentration of DBCP or condition of 
use Respirator type 

(a) Less than or equal to 10 ppb .... 
(b) Less than or equal to 50 ppb .... 

(c) Less than or equal to 1,000 ppb 

(d) Less than or equal to 2,000 ppb 

(e) Greater than 2,000 ppb or entry and escape 
from unknown concentrations. 

(f) Firefighting 

(1) Any supplied-air respirator; or (2) any self-contained breathing apparatus. 
(1) Any supplied-air respirator with full facepiece, helmet, or hood; or (2) any self-contained 

breathing apparatus with full facepiece. 
(1) A Type C supplied-air respirator operated in pressure-demand or other positive pressure or 

continuous flow mode. 
(1) A Type C supplied-air respirator with full facepiece operated in pressure-demand or other 

positive pressure mode, or with full facepiece, helmet, or hood operated in continuous flow 
mode. 

(1) A combination respirator which includes a Type C supplied-air respirator with full facepiece 
operated in pressure-demand or other positive pressure or continuous flow mode and an 
auxiliary self-contained breathing apparatus operated in pressure-demand or positive pres¬ 
sure mode; or (2) a self-contained breathing apparatus with full facepiece operated in pres¬ 
sure-demand or other positive pressure mode. 

(1) A self-contained breathing apparatus with full facepiece operated in pressure-demand or 
other positive pressure mode. 

25. Section 1910.1045 is amended by 
revising paragraph (h) .and the first 
paragraph of Section IV to Appendix A 
to read as follows: 

§1910.1045 Acrylonitrile. 
***** 

(h) Respiratory protection. (1) 
General. For employees who use 
respirators required by this section, the 
employer must provide respirators that 
comply with the requirements of this 
paragraph. Respirators must be used 
during: 

(i) Periods necessary to install or 
implement feasible engineering and 
work-practice controls. 

(ii) Work operations, such as 
maintenance and repair activities or 
reactor cleaning, for which the employer 
establishes that engineering and work- 
practice controls are not feasible. 

(iii) Work operations for which 
feasible engineering and work-practice 
controls are not yet sufficient to reduce 
employee exposure to or below the 
permissible exposure limits. 

(iv) Emergencies. 
(2) Respirator program, (i) The 

employer must implement a respiratory 
protection program in accordance with 
29 CFR 1910.134 (b) through (d) (except 
(d)(l)(iii), (d)(3)(iii)(b)(l). and (2)), and 
(f) through (m). 

(ii) If air-purifying respirators 
(chemical-cartridge or chemical-canister 
types) are used: 

(A) The air-purifying canister or 
cartridge must be replaced prior to the 
expiration of its service life or at the 
completion of each shift, whichever 
occurs first. 

(B) A label must be attached to the 
cartridge or cemister to indicate the date 
and time at which it is first installed on 
the respirator. 

(3) Respirator selection. The employer 
must select the appropriate respirator 
from Table I of this section. 

Table I.—Respiratory Protection for Acrylonitrile (AN) 

Concentration of AN or condition of use Respirator type 

(a) Less than or equal to 20 ppm. 

(b) Less than or equal to 100 ppm or maximum 
use concentration (MUC) of cartridges or can¬ 
isters, whichever is lower. 

(1) Chemical cartridge respirator with organic vapor cartridge(s) and half-mask facepiece: or 
(2) Supplied air respirator with half-mask facepiece. 
(1) Full facepiece respirator with (A) organic vapor cartridges, (B) organic vapor gas mask 

chin-style, or (C) organic vapor gas mask canister, front-or back-mounted: 
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Table I.—Respiratory Protection for Acrylonitrile (AN)—Continued 

Concentration of AN or condition of use Respirator type 

(c) Less than or equal to 4,000 ppm . 

(d) Greater than 4,000 ppm or unknown con¬ 
centration. 

(2) Supplied air respirator with full facepiece; or 
(3) Self-contained breathing apparatus with full facepiece. 
(1) Supplied air respirator operated in the positive pressure mode with full facepiece, helmet, 

suit, or hood. 
(1) Supplied air and auxiliary self-contained breathing apparatus with -ull facepiece in positive 

pressure mode; or 
(2) Self-contained breathing appiaratus with full facepiece in positive pressure mode. 
Self-contained breathing apparatus with full facepiece in positive pressure mode. 
(1) Any organic vapor respirator, or 
(2) Any self-contained breathing apparatus. 

(f) Escape. 

Appendix A to § 1910.1045—Substance 
S^ety Data Sheet for Acrylonitrile 
***** 

IV. Respirators and Protective Clothing 

A. Respirators. You may be required to 
wear a respirator for nonroutine activities, in 
emergencies, while your employer is in the 
process of reducing acrylonitrile exposures 
through engineering controls, and in areas 
where engineering controls are not feasible. 
If respirators are worn, they must have a label 
issued by the National Institute for 
Occupational Safety and Health under the 
provisions of 42 CFR part 84 stating that the 
respirators have been approved for use with 
organic vapors. For effective protection, 
respirators must fit your face and head 
snugly. Respirators must not be loosened or 
removed in work situations where their use 
is required. 

26. Section 1910.1047 is amended by 
removing table 1 following paragraph 
(h)(2) and revising paragraph (g) and the 
first paragraph of Section IV to 
Appendix A to read as follows: 

§ 1910.1047 Ethylene oxide. 
***** 

(g) Respiratory protection and 
personal protective equipment. (1) 
General. For employees who use 
respirators required by this section, the 
employer must provide respirators that 
comply with the requirements of this 
paragraph. Respirators must be used 
during: 

(i) Periods necessary to install or 
implement feasible engineering and 
work-practice controls. 

(ii) Work operations, such as 
maintenance and repair activities and 

vessel cleaning, for which engineering 
and work-practice controls are not 
feasible. 

(iii) Work operations for which 
feasible engineering and work-practice 
controls are not yet sufficient to reduce 
employee exposure to or below the 
TWA. 

(iv) Emergencies. 

(2) Respirator program. The employer 
must implement a respiratory protection 
program in accordance with 29 CFR 
1910.134 (b) through (d) (except 
(d)(l)(iii)), and (f) through (m). 

(3) Respirator selection. The employer 
must select the appropriate respirator 
from Table 1 of this section. 

Table 1.—Minimum Requirements for Respiratory Protection for Airborne EtO 

Condition of use or concentration of airtx>rne 
EtO (ppm) 

Equal to or less than 50 .... 
Equal to or less than 2,000 

Concentration above 2,000 or unknown con¬ 
centration (such as in emergencies). 

Firefighting 
Escape ..... 

Minimum required respirator 

(a) Full facepiece respirator with EtO approved canister, front-or back-mounted. 
(a) Positive-pressure supplied air respirator, equipped with full facepiece, hood, or helmet, or 
(b) Continuous-flow supplied air respirator (positive pressure) equipped with hood, helmet or 

suit. 
(a) Positive-pressure self-contained breathing apparatus (SCBA), equipped with full facepiece, 

or 
(b) Positive-pressure full facepiece supplied air respirator equipped with an auxiliary positive- 

pressure self-contained breathing apparatus. 
(a) Positive pressure self-contained breathing apparatus equipped with full facepiece. 
(a) Any respirator described above. 

Note. Respirators approved for use in higher concentrations are permitted to be used in lower concentrations. 

(4) Protective clothing and equipment. 
When employees could have eye or skin 
contact with EtO or EtO solutions, the 
employer must select and provide, at no 
cost to the employee, appropriate 
protective clothing or other equipment 
in accordance with 29 CFR 1910.132 
and 1910.133 to protect any area of the 
employee’s body that may come in 
contact with the EtO or EtO solution, 
and must ensure that the employee 
wears the protective clothing and 
equipment provided. 
***** 

Appendix A to § 1910.1047—Substance 
Safety Data Sheet for Ethylene Oxide (Non¬ 
mandatory) 
***** 

IV. Respirators and Protective Clothing 

A. Respirators. You may be required to 
wear a respirator for nonroutine activities, in 
emergencies, while your employer is in the 
process of reducing EtO exposures through 
engineering controls, and in areas where 
engineering controls are not feasible. As of 
the effective date of this standard, only air- 
supplied, positive-pressure, full-facepiece 
respirators are approved for protection 
against EtO. If air-purifying respirators are 

worn in the future, they must have a label 
issued by the National Institute for 
Occupational Safety and Health under the 
provisions of 42 CFR part 84 stating that the 
respirators have been approved for use with 
ethylene oxide. For effective protection, 
respirators must fit your face and head 
snugly. Respirators must not be loosened or 
removed in work situations where their use 
is required. 
***** 

27. Section 1910.1048 is amended by 
removing Appendix E and revising 
paragraph (g) to read as follows: 
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§1910.1048 Formaldehyde. 
* 4r Ik dr 

(g) Respiratory protection. (1) General. 
For employees who use respirators 
required by this section, the employer 
must provide respirators that comply 
with the requirements of this paragraph. 
Respirators must be used during: 

(i) Periods necessary to install or 
implement feasible engineering and 
work-practice controls. 

(ii) Work operations, such as 
maintenance and repair activities or 
vessel cleaning, for which the employer 
establishes that engineering and work- 
practice controls are not feasible. 

(iii) Work ojierations for which 
feasible engineering and work-practice 
controls are not yet sufficient to reduce 
employee exposure to or below the 
PELS. 

(iv) Emergencies. 
(2) Respirator program, (i) The 

employer must implement a respiratory 
f)rotection program in accordance with 
29 CFR 1910.134 (b) through (d) (except 
(d)(l)(iii), (d)(3)(iii){b)(l), and (2)), and 
(f) through (m). 

(ii) If air-purifying chemical-cartridge 
respirators are used, the employer must: 

(A) Replace the cartridge after three 
(3) hours of use or at the end of the 
workshift, whichever occurs first, unless 

the cartridge contains a NIOSH- 
approved end-of-service-life indicator 
(ESLI) to show when breakthrough 
occurs. 

(B) Unless the canister contains a 
NIOSH-approved ESLI to show when 
breakthrough occurs, replace canisters 
used in atmospheres up to 7.5 ppm 
(lOxPEL) every four (4) hours and 
industrial-sized canisters used in 
atmospheres up to 75 ppm (lOOxPEL) 
every two (2) hours, or at the end of the 
workshift, whichever occurs first. 

(3) Respirator selection, (i) The 
employer must select appropriate 
respirators fi-om Table 1 in this section. 

Table 1.—Minimum Requirements for Respiratory Protection Against Formaldehyde 

Condition of use or formaldehyde concentration 
(ppm) Minimum respirator required ^ 

Up to 7.5 ppm. (10 X PEL) . Full facepiece with cartridges or canisters specifically approved for protection against form- 
aldehyde.2 

Up to 75 ppm. (100 X PEL) . Full-face mask with chin style or chest or back mounted type, with industrial size canister spe¬ 
cifically approved for protection against formaldehyde. Type C supplied air respirator, de¬ 
mand type, or continuous flow type, with full facepiece, hood, or helmet. 

Above 75 ppm or unknown, (emergencies). Self-contained breathing apparatus (SCBA) with positive pressure full facepiece. Combination 
(100 X PEL). supplied-air, full facepiece positive pressure respirator with auxiliary self-contained air sup¬ 

ply. 
Firefighting . SCBA with positive pressure in full face-piece. 
Escape . SCBA in demand or pressure demand mode. Full-face mask with chin style or front or back 

mounted type industrial size canister specifically approved for protection against formalde¬ 
hyde. 

' Respirators specified for use at higher concentrations may be used at lower concentrations. 
^A half-mask respirator with cartridges specifically approved f^r protection against formaldehyde can be substituted for the full facepiece res¬ 

pirator providing that effective gas-proof goggles are provided and used in combination with the half-mask respirator. 

(ii) The employer must provide a 
powered air-purifying respirator 
adequate to protect against 
formaldehyde exposure to any employee 
who has difficulty using a negative- 
pressure respirator. 
***** 

28. Section 1910.1050 is amended by 
revising paragraph (h) and the first 
paragraph of Section III to Appendix A 
to read as follows: 

§1910.1050 Methylenedianillne. 

(h) Respiratory protection. (1) 
General. For employees who use 
respirators required by this section, the 
employer must provide respirators that 
comply with the requirements of this 
paragraph. Respirators must be used 
during: 

(i) Periods necessary to install or 
implement feasible engineering and 
work-practice controls. 

(ii) Work operations for which the 
employer establishes that engineering 
and work-practice controls are not 
feasible. 

(iii) Work operations for which 
feasible engineering and work-practice 
controls are not yet sufficient to reduce 
employee exposure to or below the PEL. 

(iv) Emergencies. 
(2) Respirator program. The employer 

must implement a respiratory protection 
program in accordance with 29 CFR 
1910.134 (b) through (d) (except 
(d)(l)(iii)), and (f) through (m). 

(3) Respirator selection, (i) The 
employer must select, and ensure that 
employees use, the appropriate 
respirator from Table 1 in this section. 

Table 1.—Respiratory Protection for MDA 

Airborne concentration of MDA or condition of 
use 

Respirator type 

a. Less than or equal to 10 x PEL . (1) Half-Mask Respirator with HEPA’ Cartridge.^ 
b. Less than or equal to 50 x PEL . (1) Full facepiece Respirator with HEPA’ Cartridge or Canister.* 
c. Less than or equal to 1000 x PEL . (1) Full facepiece powered air-purifying respirator with HEPA’ cartridges.* 
d. Greater than 1000 x PEL or unknown con- (1) Self-contained breathing apparatus with full facepiece in positive pressure mode, 

centrations. 
(2) Full facepiece positive pressure demand supplied-air respirator with auxiliary self-contained 

air supply. 
e. Escape. (1) Any full facepiece air-purifying respirator with HEPA’ cartridges;* 

(2) Any positive pressure or continuous flow self-contained breathing apparatus with full face- 
piece or hood. 

f. Firefighting .. (1) Full facepiece self-contained breathing apparatus in positive pressure demand mode. 

Note: Respirators assigned for higher environmental concentrations may be used at lower concentrations. 
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’ High Efficiency Particulate in Air filter (HEPA) means a filter that is at least 99.97 percent efficient against mono-dispersed particles of 0.3 mi¬ 
crometers or larger. 

2 Combination HEPA/Organic Vapor Cartridges shall be used whenever MOA in liquid form or a process requiring heat is used. 

(ii) Any employee who cannot use a 
negative-pressure respirator must be 
given the option of using a positive- 
pressure respirator, or a supplied-air 
respirator operated in the continuous- 
flow or pressure-demand mode. 
***** 

Appendix A to § 1910.1050—Substance 
Safety Data Sheet for 4,4’- 
Methylenedianiline 
***** 

III. Protective Clothing and Equipment 

A. Respirators. Respirators are required for 
those operations in which engineering 
controls or work-practice controls are not 
adequate or feasible to reduce exposure to the 
permissible limit. If respirators are worn, 
they must have a label issued by the National 
Institute for Occupational Safety and Health 
under the provisions of 42 CFR part 84 
stating that the respirators have been 
approved for this purpose, and cartridges and 
canisters must be replaced in accordance 
with the requirements of 29 CFR 1910.134. If 
you experience difficulty breathing while 
wearing a respirator, you can request a 
positive-pressure respirator from your 
employer. You must be thoroughly trained to 
use the assigned respirator, and the training 
must be provided by your employer. 
***** 

29. Section 1910.1051 is amended by 
removing and reserving Appendix E and 
revising paragraph (h) to read as 
follows: 

§1910.1051 1,3-Butadiene. 
***** 

(h) Respiratory protection. (1) 
General. For employees who use 
respirators required by this section, the 
employer must provide respirators that 
comply with the requirements of this 
paragraph. Respirators must be used 
during: 

(i) Periods necessaiy' to install or 
implement feasible engineering and 
work-practice controls. 

(ii) Non-routine work operations that 
are performed infrequent^ and for 
which employee exposures are limited 
in duration. 

(iii) Work operations for which 
feasible engineering and work-practice 
controls are not yet sufficient to reduce 
employee exposures to or below the 
PELS. 

(iv) Emergencies. 
(2) Respirator program, (i) The 

employer must implement a respiratory 
protection program in accordance with 
29 CFR 1910.134 (b) through (d) (except 
(d)(l)(iii). (d)(3)(iii)(B)(l), and (2)), and 
(f) through (m). 

(ii) If air-purifying respirators are 
used, the employer must replace the air- 
purifying filter elements according to 
the replacement schedule «et for the 
class of respirators listed in Table 1 of 
this section, and at the beginning of 
each work shift. 

(iii) Instead of using the replacement 
schedule listed in Table 1 of this 

section, the employer may replace 
cartridges or canisters at 90% of their 
expiration service life, provided the 
employer: 

(A) Demonstrates that employees will 
be adequately protected by this 
procedure. 

(B) Uses BD breakthrough data for this 
purpose that have been derived from 
tests conducted under worst-case 
conditions of humidity, temperature, 
and air-flow rate through the filter 
element, and the employer also 
describes the data supporting the 
cartridge-or canister-change schedule, as 
well as the basis for using the data in 
the employer’s respirator program. 

(iv) A label must be attached to each 
filter element to indicate the date and 
time it is first installed on the respirator. 

(v) If NIOSH approves an end-of- 
service-life indicator (ESLI) for an air- 
purifying filter element, the element 
may be used until the ESLI shows no 
further useful service life or until the 
element is replaced at the beginning of 
the next work shift, whichever occurs 
first. 

(vi) Regardless of the air-purifying 
element used, if an employee detects the 
odor of BD, the employer must replace 
the air-purifying element immediately. 

(3) Respirator selection, (i) The 
employer must select appropriate 
respirators from Table 1 of this section. 

Table 1.—Minimum Requirements for Respiratory Protection for Airborne BD 

Concentration of airborne BD (ppm) or condition 
of use Minimum required respirator 

Less than or equal to 5 ppm (5 times PEL) . 

Less than or equal to 10 ppm (10 times PEL) ... 

Less than or equal to 25 ppm (25 times PEL) ... 

Less than or equal to 50 ppm (50 times PEL) ... 

Less than or equal to 1,000 ppm (1,000 times 
PEL). 

Greater than 1000 ppm unknown concentration, 
or firefighting. 

Escape from IDLH conditions 

(a) Air-purifying half mask or full facepiece respirator equipped with approved BO or organic 
vapor cartridges or canisters. Cartridges or canisters shall be replaced every 4 hours. 

(a) Air-purifying half mask or full facepiece respirator equipped with approved BD or organic 
vapor cartridges or canisters. Cartridges or canisters shall be replaced every 3 hours. 

(a) Air-purifying full facepiece respirator equipped with approved BD or organic vapor car¬ 
tridges or canisters. Cartridges or canisters shall be replaced every 2 hours. 

(b) Any powered air-purifying respirator equipped with approved BD or organic vapor car¬ 
tridges. PAPR cartridges shall be replaced every 2 hours. 

(c) Continuous flow supplied air respirator equipped with a hood or helmet. 
(a) Air-purifying full facepiece respirator equipped with approved BD or organic vapor car¬ 

tridges or canisters. Cartridges or canisters shall be replaced every (1) hour. 
(b) Powered air-purifying respirator equipped with a tight-fitting facepiece and an approved BD 

or organic vapor cartridges. PAPR cartridges shall be replaced every (1) hour. 
(a) Supplied air respirator equipped with a half mask of full facepiece and operated in a pres¬ 

sure demand or other positive pressure mode. 
(a) Self-contained breathing apparatus equipped with a full facepiece and operated in a pres¬ 

sure demand or other positive pressure mode. 
(b) Any supplied air respirator equipped with a full facepiece and operated in a pressure de¬ 

mand or other positive pressure mode in combination with an auxiliary self-contained 
breathing apparatus operated in a pressure demand or other positive pressure mode. 

(a) Any positive pressure self-contained breathing apparatus with an appropriate service life. 
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Table 1.—Minimum Requirements for Respiratory Protection for Airborne BD—Continued 

Concentration of airborne BD (ppm) or condition 
of use Minimum required respirator 

(b) A air-purifying full facepiece respirator equipped with a front or back mounted BD or or¬ 
ganic vapor canister. 

NOTES: Respirators approved for use in higher concentrations are permitted to be used in lower concentrations. Full facepiece is required 
when eye irritation is anticipated. 

(ii) Air-purifying respirators must 
have filter elements approved by NIOSH 
for organic vapors or BD. 

(iii) When an employee whose job 
requires the use of a respirator cannot 
use a negative-pressure respirator, the 
employer must provide the employee 
with a respirator that has less breathing 
resistance than the negative-pressure 
respirator, such as a powered air- 
purifying respirator or supplied-air 
respirator, when the employee is able to 
use it and if it provides the employee 
adequate protection. 
it it It it It 

30. Section 1910.1052 is amended by 
revising paragraph (g) to read as follows: 

§ 1910.1052 Methylene chloride. 
it it it ^ it it 

(g) Respiratory protection. (1) General. 
For employees who use respirators 
required by this section, the employer 
must provide respirators that comply 
with the requirements of this paragraph. 
Respirators must be used during: 

(ij Periods when an employee’s 
exposure to MC exceeds the 8-hour 
TWA, PEL, or STEL (for example, when 
an employee is using MC in a regulated 
area). 

(ii) Periods necessary to install or 
implement feasible engineering and 
work-practice controls. 

(iii) A few work operations, such as 
some maintenance operations and repair 
activities, for which the employer 
demonstrates that engineering and 
work-practice controls are infeasible. 

(iv) Work operations for which 
feasible engineering and work-practice 

controls are not sufficient to reduce 
employee exposures to or below the 
PELS. 

(v) Emergencies. 
(2) Respirator program, (i) The 

employer must implement a respiratory 
protection program in accordance with 
29 CFR 1910.134 (b) through (m) (except 
(d)(l)(iii)). 

(ii) Employers who provide 
employees with gas masks with organic- 
vapor canisters for the purpose of 
emergency escape must replace the 
canisters after any emergency use and 
before the gas masks are returned to 
service. 

(3) Respirator selection. The employer 
must select appropriate atmosphere- 
supplying respirators from Table 2 of 
this section. 

Table 2.—Minimum Requirements for Respiratory Protection for Airborne Methylene Chloride 

Methylene chloride airborne concentration 
(ppm) or condition of use 

Up to 625 ppm (25 X PEL) . 
Up to 1250 ppm (50 X 8-TWA PEL) 

Up to 5000 ppm (200 X 8-TWA PEL) 

Unknown concentration, or above 5000 ppm 
(Greater than 200 X &-TWA PEL). 

Minimum respirator required' 

(1) Continuous flow supplied-air respirator, hood or helmet. 
(1) Full facepiece supplied-air respirator operated in negative pressure (demand) mode. 
(2) Full facepiece self-contained breathing apparatus (SCBA) operated in negative pressure 

(demand) mode. 
(1) Continuous flow supplied-air respirator, full facepiece. 
(2) Pressure demand supplied-air respirator, full facepiece. 
(3) Positive pressure full facepiece SCBA. 
(1) Positive pressure full facepiece SCBA. 

Fire fighting . 
Emergency escape 

(2) Full facepiece pressure demand supplied-air respirator with an auxiliary self-contained 
supply. 

Positive pressure full facepiece SCBA. 
(1) Any continuous flow or pressure demand SCBA. 
(2) Gas mask with organic vapor canister. 

air 

^ Respirators assigned for higher airborne concentrations may be used at lower concentrations. 

(4) Medical evaluation. Before having 
an employee use a supplied-air 
respirator in the negative-pressure 
mode, or a gas mask with an organic- 
vapor canister for emergency escape, the 
employer must: 

(i) Have a physician or other licensed 
health-care professional (PLHCP) 
evaluate the employee’s ability to use 
such respiratory protection. 

(ii) Ensure that the PLHCP provides 
their findings in a written opinion to the 
employee and the employer. 
***** 

PART 1926—[AMENDED] 

Subpart D—[Amended] 

31. The authority citation for Subpart 
D of Part 1926 is revised to read as 
follows: 

Authority: Sec. 107, Contract Work Hours 
and Safety Standards Act (Construction 
Safety Act) (40 U.S.C. 333); secs. 4, 6, and 8 
of the Occupational Safety and Health Act of 
1970 (29 U.S.C. 653,655, 657); Secretary of 
Labor’s Orders 12-71 (36 FR 8754), 8-76 (41 
FR 25059), 9-83 (48 FR 35736), 1-90 (55 FR 
9033), or 6-96 (62 FR 111), as applicable; and 
29 CBR Part 11. 

Secs. 1926.58,1926.59,1926.60, and 
1926.65 of 29 CFR, also issued under 5 U.S.C. 
553, and 29 CFR Part 1911. 

Sec. 1926.62 of 29 CFR, also issued under 
sec 1031 of the Housing and Community 
Development Act of 1992 (42 U.S.C. 4853). 

Sec. 1926.65 of 29 CFR, also issued under 
sec. 126 of the Superfund Amendments and 
Reauthorization Act of 1986, as amended (29 
U.S.C. 655 note), and 5 U.S.C. 553. 

32. Section 1926.57 is amended by 
revising paragraphs (f)(l)(ii), (f)(5)(i) and 
(iii), (f)(6), (h)(6)(iii)(A), and (i)(9)(vi) to 
read as follows: 

§1926.57 Ventilation. 
***** 
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(f)* * * 

(D* * • 

(ii) Abrasive-blasting respirator. A 
respirator constructed so that it covers 
the wearer’s head, neck, and shoulders 
to protect the wearer from rebounding 
abrasive. 
***** 

(5) Personal protective equipment, (i) 
Employers must use only respirators 
approved by NIOSH under 42 CFR part 
84 for protecting employees from dusts 
produced during abrasive-blasting 
operations. 
***** 

(iii) Properly fitted particulate-filter 
respirators, commonly referred to as 
dust-filter respirators, may be used for 
short, intermittent, or occasional dust 
exposures such as cleanup, dumping of 
dust collectors, or unloading shipments 
of sand at a receiving point when it is 
not feasible to control the dust by 
enclosure, exhaust ventilation, or other 
means. The respirators used must be 
approved by NIOSH under 42 CFR part 
84 for protection against the specific 
type of dust encoimtered. 
***** 

(6) Air supply and air compressors. 
Air for abrasive-blasting respirators 
must be fr«e of harmful quantities of 
dusts, mists, or noxious gases, and must 
meet the requirements for supplied-air 

quality and use specified in 29 CFR 
1910.134(i). 
***** 

(h) * * * 
* * * 

(iii)(A) When an operator is in a booth 
downstream of the object being sprayed, 
an air-supplied respirator or other type 
of respirator approved by NIOSH under 
42 CFR Part 84 for the material being 
sprayed should be used by the operator. 
***** 

(i) * * * 
(9) * * * 
(vi) When, during the emergencies 

specified in paragraph {i)(llKv) of this 
section, employees must be in areas 
where concentrations of air 
contaminants are greater than the limits 
set by paragraph (i)(2)(iii) of this section 
or oxygen concentrations are less than 
19.5 percent, they must use respirators 
that reduce their exposure to a level 
below these limits or that provide 
adequate oxygen. Such respirators must 
also be provided in marked, quickly- 
accessible storage compartments built 
for this purpose when the possibility 
exists of accidental release of hazardous 
concentrations of air contaminants. 
Respirators must be approved by NIOSH 
under 42 CFR part 84, selected by a 
competent industrial hygienist or other 
technically-qualified source, and used 
in accordance with 29 CFR 1926.103. 
***** 

33. Section 1926.60 is amended by 
removing Appendix E and revising 
paragraph (i) to read as follows; 

§ 1926.60 Methylenedianiline. 
***** 

(i) Respiratory protection. (1) General. 
For employees who use respirators 
required by this section, the employer 
must provide respirators that comply 
with the requirements of this paragraph. 
Respirators must be used during: 

(1) Periods necessary to install or 
implement feasible engineering and 
work-practice controls. 

(ii) Work operations, such as 
maintenance and repair activities and 
spray-application processes, for which 
engineering and work-practice controls 
are not feasible. 

(iii) Work operations for which 
feasible engineering and work-practice 
controls are not yet sufficient to reduce 
employee exposure to or below the 
PELS. 

(iv) Emergencies. 

(2) Respirator program. The employer 
must implement a respiratory protection 
program in accordance with 29 CFR 
1910.134 (b) through (d) (except 
(d)(l)(iii), and (f) through (m). 

(3) Respirator selection, (i) The 
employer must select the appropriate 
respirator from Table 1 of this section. 

Table 1 .—Respiratory Protection for MDA 

! 

Airtx)me concentration of MDA or condition of 
use Respirator type 

a. Less than or equal to 10 x PEL . 
b. Less than or equal to 50 x PEL . 
c. Less than or equal to 1000 x PEL . 
d. Greater than 1000 x PEL or unknown con¬ 

centration. 

(1) Half-Mask Respirator with HEPA’ Cartridge.^ 
(1) Full facepiece Respirator with HEPA’ Cartridge or Canister.2 

(1) Full facepiece powered air-purifying respirator with HEPA^ cartridge.^ 
(1) Self-contained breathing apparatus with full facepiece in positive pressure mode. 

(2) Full facepiece positive pressure demand supplied-air respirator with auxiliary self-contained 
air supply. 

e. Escape. (1) Any full facepiece air-purifying respirator with HEPA’ cartridges.^ 
(2) Any positive pressure or continuous flow self-contained breathing apparatus with full face- 

piece or hood. 
f. Firefighting . (1) Full facepiece self-contained breathing apparatus in positive pressure demand mode. 

Note: Re^irators assigned for higher environmental concentrations may be used at lower concentrations. 
’ High Efficiency Particulate in Air filter (HEPA) means a filter that is at least 99.97 percent efficient against mono-dispersed particles of 0.3 mi¬ 

crometers or larger. 
2 Combination HEPA/Organic Vapor Cartridges shall be used whenever MDA in liquid form or a process requiring heat is used. 

(ii) An employee who cannot use a 
negative-pressure respirator must be 
given the option of using a positive- 
pressure respirator, or a supplied-air 
respirator operated in the continuous- 
flow or pressure-demand mode. 
***** 

34. Section 1926.62 is amended by 
revising paragraph (f); revising the 
second and fourth paragraphs of Section 
IV to Appendix B; removing the sixth 

paragraph of Section IV to Appendix B; 
emd removing Appendix D, as follows: 

§1926.62 Lead. 
***** 

(f) Respiratory protection. (1) General. 
For employees who use respirators 
required by this section, the employer 
must provide respirators that comply 
with the requirements of this paragraph. 
Respirators must be used during: « 

(i) Periods when an employee’s 
exposure to lead exceeds the PEL. 

(ii) Work operations for which 
engineering and work-practice controls 
are not sufficient to reduce employee 
exposures to or below the PEL. 

(iii) Periods when an employee 
requests a respirator. 

(iv) Periods when respirators are 
required to provide interim protection 
of employees while they perform the 
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operations specified in paragraph (d)(2) 
of this section. 

(2) Respirator program, (i) The 
employer must implement a respiratory 
protection program in accordance with 
29 CFR 1910.134 (b) through (d) (except 
(d)(l)(iii)), and (f) through (m). 

(ii) If an employee has breathing 
difficulty during fit testing or respirator 

Table 1 

use, the employer must provide the 
employee with a medical examination 
in accordance with paragraph (j)(3)(i)(B) 
of this section to determine whether or 
not the employee can use a respirator 
while performing the required duty. 

(3) Respirator selection, (i) The 
employer must select the appropriate 

respirator or combination of respirators 
from Table I of this section. 

(ii) The employer must provide a 
powered air-purifying respirator when 
an employee chooses to use such a 
respirator and it will provide adequate 
protection to the employee. 

.—Respiratory Protection for Lead Aerosols 

Aiitsome concentration of lead or condition of 
use 

Required respirator > 

Not in excess of 500 ug/m^ .. 

Not in excess of 1,250 ug/m^ 

Not in excess of 2,500 ug/m* 

Not in excess of 50,000 ug/m^ . 
Not in excess of 100,000 ug/m^ . 

Greater than 100,000 ug/m^ unknown con¬ 
centration, or fire fighting. 

mask air purifying respirator with high efficiency filters.^ ^ 
'h mask supplied air respirator operated in demand (negative pressure) mode. 
Loose fitting hood or helmet powered air purifying respirator with high efficiency filters.^ 
Hood or helmet supplied air respirator operated in a continuous-flow mode—e.g., type CE ab¬ 

rasive blasting respirators operated in a continuous-flow mode. 
Full facepiece air purifying respirator with high efficiency filters.^ 
Tight fitting powered air purifying respirator with high efficiency filters.^ 
Full facepiece supplied air respirator operated in demand mode. 

mask or full facepiece supplied air respirator operated in a continuous-flow mode. 
FuH facepiece self-contained breathing apparatus (SCBA) operated in demand mode. 
'/i mask supplied air respirator operated in pressure demand or other positive-pressure mode. 
Full facepiece supplied air respirator operated in pressure demand or other positive-pressure 

mode—e.g., type CE abrasive blasting respirators operated in a positive-pressure mode. 
Full facepiece SCBA operated in pressure demand or other positive-pressure mode. 

' Respirators specified for higher concentrations can be used at lower concentrations of lead. 
^ Full facepiece is required if the lead aerosols cause eye or skin irritation at the use concentrations. 
3 A high efficiency particulate fitter (HEPA) means a fitter that is a 99.97 percent efficient against particles of 0.3 micron size or larger. 

Appendix B to § 1826.62—Employee 
Standard Summary 
***** 

IV. Respiratory Protection—Paragraph (f) 
***** 

Your employer is required to select 
respirators from the types listed in Table 
I of the Respiratory Protection section of 
the standard (§ 1926.62 (f)). Any 
respirator chosen must be approved by 
the National Institute for Occupational 
Safety and Health (NIOSH) under the 
provisions of 42 CFR part 84. This 
respirator selection table will enable 
your employer to choose a type of 
respirator that will give you a proper 
amount of protection based on your 
airborne lead exposure. Your employer 
may select a type of respirator that 
provides greater protection than that 
required % the standard; that is, one 
recommended for a higher 
concentration of lead than is present in 
your workplace. For example, a 
powered air-purifying respirator (PAPR) 
is much more protective than a typical 
negative pressure respirator, and may 
also be more comfortable to wear. A 
PAPR has a filter, cartridge, or canister 
to clean the air, and a power source that ‘ 
continuously blows filtered air into your 
breathing zone. Your employer might 
make a PAPR available to you to ease 

the burden of having to wear a 
respirator for long periods of time. The 
standard provides that you can obtain a 
PAPR upon request. 
***** 

Your employer must ensure that your 
respirator facepiece fits properly. lYoper fit of 
a respirator facepiece is critical to your 
protection from airborne lead. Obtaining a 
proper fit on each employee may require 
your employer to make available several 
different types of respirator masks. To ensure 
that your respirator fits properly and that 
facepiece leakage is minimal, your employer 
must give you either a qualitative or 
quantitative fit test as specified in Appendix 
A of the Respiratory Protection standard 
located at 29 CFR 1910.134. 
***** 

Subpart E—[Amended] 

35. The authority citation for Subpart 
E of Part 1926 is revised to read as 
follows: 

Authority: Sec. 107, Contract Work Hours 
and Safety Standards Act (Construction 
Safety Act) (40 U.S.C. 333); secs. 4,6, and 8 
of the Occupational Safety and Health Act of 
1970 (29 U.S.C. 653, 655, 657); Secretary of 
Labor’s Orders 12-71 (36 FR 8754), 8-76 (41 
FR 25059), 9-83 (48 FR 35736), 1-90 (55 FR 
9033), or 6-96 (62 FR 111), as applicable; and 
29 CFR part 11. 

36. Section 1926.103 is revised to read 
as follows: 

§1926.103 Respiratory protection. , 

Note: The requirements applicable to 
copsbuction work under this section are 
identical to those set forth at 29 CFR 
1910.134 of this chapter. 

Subpart S—[Amended] 

37. The authority citation for Subpart 
S of Part 1926 is revised to read as 
follows: 

Authority: Sec. 107, Contract Work Hours 
and Safety Standards Act (40 U.S.C. 333); 
secs. 4, 6, and 8 of the Occupational Safety 
and Health Act of 1970 (29 U.S.C. 653,655, 
657): Secretary of Labor’s Orders 12-71 (36 
FR 8754), 8-76 (41 FR 25059), 9-83 (48 FR 
35736), 1-90 (55 FR 9033), or 6-96 (62 FR 
111), as applicable. 

38. Section 1926.800 is amended by 
revising paragraph (g)(2) as follows: 

§ 1926.800 Underground construction. 
***** 

(g)* * * 
(2) Self-rescuers. The employer must 

provide self-rescuers approved by the 
National Institute for (Dccupational 
Safety and Health udder 42 CFR part 84. 
The respirators must be immediately 
available to all employees at work 
stations in underground areas where 
employees might be trapped by smoke 
or gas. The selection, issuance, use, and 
care of respirators must be in 
accordance with 29 CFR 1926.103. 
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Subpart Z—[Amended] 

39. The authority citation for Subpart 
Z of Part 1926 is revised to read as 
follows; 

Authority: Secs. 4, 6, and 8 of the 
Occupational Safety and Health Act of 1970 
(29 U.S.C. 653, 655, 657); Secretary of Labor’s 
Orders 12-71 (36 FR 8754), 8-76 (41 FR 
25059), 9-83 (48 FR 35736), 1-90 (55 FR 
9033), or 6-96 (62 FR 111), as applicable; and 
29CFRpartll. 

Section 1926.1102 of 29 CFR not issued 
under 29 U.S.C 655 or 29 CFR part 1911; 
also issued under 5 U.S.C. 553. 

40. Section 1926.1101 is amended by 
removing and reserving Appendix C and 
revising paragraph (h) to read as 
follows: 

§1926.1101 Asbestos. 
***** 

(h) Respiratory protection. (1) 
General. For employees who use 
respirators required by this section, the 
employer must provide respirators that 
comply with the requirements of this 
paragraph. Respirators must be used 
during: 

(1) Class I asbestos work. 
(ii) Class II asbestos work when ACM 

is not removed in a substantially intact 
state. 

(iii) Class II and III asbestos work that 
is not performed using wet methods, 
except for removal of ACM from sloped 
roofs when a negative-exposure 
assessment has been conducted and 
ACM is removed in an intact state. 

(iv) Class II and III asbestos work for 
which a negative-exposure assessment 
has not been conduced. 

(v) Class III asbestos work when TSI 
or surfacing ACM or PACM is being 
disturbed. 

(vi) Class IV asbestos work performed 
within regulated areas where employees 
who are performing other work are 
required to use respirators. 

(vii) Work operations covered by this 
section for which employees are 
exposed above the TWA or excursion 
limit. 

(viii) Emergencies. 
(2) Respirator program, (i) The 

employer must implement a respiratory 
protection program in accordance with 

29 CFR 1910.134 (b) through (d) (except 
(d)(l)(iii)), and (f) through (m). 

(ii) No employee shall be assigned to 
asbestos work that requires respirator 
use if, based on their most recent 
medical examination, the examining 
physician determines that the employee 
will be imable to function normally 
while using a respirator, or that the 
safety or health of the employee or other 
employees will be impaired by the 
employee’s respirator use. Such 
employees must be assigned to another 
job or given the opportunity to transfer 
to a different position that they can 
perform. If such a transfer position is 
available, it must be with the same 
employer, in the same geographical 
area, and with the same seniority, 
status, rate of pay, and other job benefits 
the employee had just prior to such 
transfer. 

(3) Respirator selection, (i) The 
employer must select the appropriate 
respirator from Table 1 of this section. 

Table 1 .—Respiratory Protection for Asbestos Fibers 

Airborne concentrations of asbestos or condi¬ 
tions of use Required respirator 

Not in excess of 1 f/cc (10 X PEL), or otherwise 
as required independent of exposure pursu¬ 
ant to paragraph (h)(2)(iv) of this section. 

Not in excess of 5 f/cc (50 X PEL). 
Not in excess of 10 f/cc (100 X PEL) . 

Not in excess of 100 f/cc (1,(XX) X PEL) or un¬ 
known concentration. 

Greater than 100 f/cc’(1,(XK) X PEL) or un¬ 
known concentration. 

Half-mask air purifying respirator other than a disposable respirator, equipped with high effi¬ 
ciency filters. 

Full facepiece air-purifying respirator equipped with high efficiency filters. 
Any powered air-purifying respirator equipped with high efficiency filter or any supplied air res¬ 

pirator operated in continuous flow mode. 
Full facepiece supplied air respirator operated in pressure demand mode. 

Full facepiece supplied air respirator operated in pressure demand mode, equipped with an 
auxiliary positive pressure self-contained breathing apparatus. 

Note: a. Respirators assigned for high environmental concentrations may be used at lower concentrations, or when required respirator use is 
independent of concentration. 

b. A high efficiency filter means a fitter that is at least 99.97 percent efficient against mono-dispersed particles of 0.3 micrometers in diameters 
in diameter or larger. 

(ii) The employer must provide an 
employee widi a tight-fitting, powered 
air-purifying respirator instead of a 
negative-pressure respirator from Table 
1 when the employee chooses to use 
this type of respirator and such a 
respirator will provide adequate 
protection to the employee. 

(iii) The employer must provide a 
half-mask air-purifying respirator, other 
than a disposable respirator, that is 
equipped with high-efficiency filters 
when the employee performs: 

(A) Class II and III asbestos work and 
a negative-exposure assessment has not 
been conducted by the employer. 

(B) Class III asbestos work when TSI 
or surfacing ACM or PACM is being 
disturbed. 

(iv) The employer must provide 
employees with a full-facepiece 

supplied-air respirator operated in the 
pressure-demand mode and equipped 
with an auxiliary, positive-pressure self- 
contained breathing apparatus when the 
employees are in a regulated cU'ea where 
Class I work is being performed and the 
employer has not conducted a negative- 
exposure assessment. 
***** 

41. Section 1926.1127 is amended by 
removing and reserving Appendix C and 
revising paragraph (g) to read as follows: 

§1926.1127 Cadmium. 
***** 

(g) Respirator protection. (1) General. 
For employees who use respirators 
required by this section, the employer 
must provide respirators that comply 

with the requirements of this paragraph. 
Respirators must be used during: 

(i) Periods necessary to install or 
implement feasible engineering and 
work-practice controls when employee 
exposures exceed the PEL. 

(ii) Maintenance and repair activities, 
and brief or intermittent work 
operations, for which employee 
exposures exceed the PEL and 
engineering and work-practice controls 
are not feasible or are not required. 

(iii) Work operations in the regulated 
areas specified in paragraph (e) of this 
section. 

(iv) Work operations for which the 
employer has implemented all feasible 
engineering and work-practice controls, 
and such controls are not sufficient to 
reduce employee exposures to or below 
the PEL. 
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(v) Work operations for which an 
employee, who is exposed to cadmium 
at or above the action level, requests a 
respirator. 

(vi) Work operations for which 
engineering controls are not required by 
paragraph (f)(l)(ii) of this section to 
reduce employee exposures that exceed 
the PEL. 

(vii) Emergencies. 
(2) Respirator program, (i) The 

employer must implement a respiratory 
protection program in accordance with 

29 CFR 1910.134 (b) through (d) (except 
(d)(l)(iii)), and (f) throu^ (m). 

(ii) If an employee exhibits breathing 
difficulty during fit testing or respirator 
use, the employer must provide me 
employee with a medical examination 
in accordance with paragraph (l)(6)(ii) of 
this section to determine if the 
employee can use a respirator while 
performing the required duties. 

(iii) No employee must use a 
respirator when, based on their most 
recent medical examination, the 
examining physician determines that 

the employee will be unable to continue 
to function normally while using a 
respirator. If the physician determines 
the employee must be limited in, or 
remov^ from, their ciurent job because 
of the employee’s inability to use a 
respirator, the job limitation or removal 
must be conducted in accordance with 
paragraphs (1) (11) and (12) of this 
section. 

(3) Respirator selection, (i) The 
employer must select the appropriate 
respirator from Table 1 of this section. 

Table 1 .—Respiratory Protection for Cadmium 

Airborne concentration or condition of 
use* Required respir2rtor type^ 

10 X or less. A half mask, air-purifying equipped with a HEPA* fiKer.<* 
25 X or less. A powered air-purifying respirator (“PAPR’O with a loose-fitting hood or helmet equipped with a 

HEPA filter, or a supplied-air respirator with a loose-fitting hood or helmet facepiece operated in 
the continuous flow mode. 

50 X or less... A full facepiece air-purifying respirator equipped with a HEPA filter, or a powered air-purifying res¬ 
pirator with a tight-fitting half mask equipp^ with a HEPA fitter, or a su^ied-air respirator with a 
tight-fitting half mask operated in the continuous flow mode. 

250 X or less. A powered air-purifying respirator with a tight fitting full facepiece equipped with a HEPA filter, or a 
supplied-air respirator with a tight-fitting full facepiece operated in the continuous flow mode. 

1000 X or less. A supplied air respirator with half mask or fuU facepiece operated in the pressure demand or other 
positive pressure mode. 

>1000 X or unknown concentrations. A self-contained breathing apparatus with a full facepiece operated in the pressure demand or other 
positive pressure mode, or a supplied-air respirator with a full facepiece operated in the pressure 
demand or other positive pressure mode and equipped with an auxiliary escape type self-con¬ 
tained breathing apparatus operated in the pressure demand mode. 

Firefighting. A self-contained breathing apparatus with full facepiece operated in the pressure demand or other 
positive pressure mode. 

■Concentrations expressed as multiple of the PEL. 
» Respirators assigned for higher environmental concentrations may be used at lower exposure levels. Quantitative fit testing is required for all 

tight-fitting air purifying respirators where airborne concentration of cadmium exceeds 10 times the TWA PEL (10X5 ug/m(3) ■ 50 ug/m(3)). A 
full facepiece respirator is required when eye irritation is experienced. 

* HEPA means High-effidency Particulate Air. 
Fit testing, qualitative or quantitative, is required. 

SOURCE: Respiratory Dedsion Logic, NIOSH, 1987. 

(ii) The employer must provide a 
powered air-purifying respirator instead 
of a negative-pressure respirator when 
an employee entitled to a respirator 
chooses to use this type of respirator 
and such a respirator will provide 
adequate protection to the employee. 
***** 

Note: The following table will not appear 
in the Code of Federal Regulations. 

Redesignation Table for Actions 
ON Specific Standards 

Old section New section 

1910.94: 
(a)(1)(ii). Revised. 
(a)(5)(i). Revised. 
(a)(5)(iii) . Revised. 
{a)(5)(iv). Revised. 
{a)(6). Revised. 
(c)(6)(iii)(a). Revised. 
(d)(9){vi). Revised. 

1910.111: 
(a)(2)(x). Revised. 
(b)(10)(ii). Revised. 

Redesignation Table for Actions 

on Specific Standards—Continued 

Old section New section 

1910.156: 
(0(1 )(i). Revised. 
(0(1 )(v). Revised. 

1910.252: 
(c)(4)(ii) . Revised. 
(c)(4)(iii) . Revised. 
(c)(7)(iii) . Revised. 
(c)(9)(i). Revised. 
(c)(10) . Revised. 

1910.261: 
(b)(2). Revised. 
(g)(10). Revised. 
(h)(2)(iii) . Revised. 
(h)(2)(iv). Revised. 

1910.1001: 
(g)(1). Revised. 
(g)(2)(i). Revised; (g)(3). 
(g)(2)(ii). Revised; (g)(2)(ii). 
(g)(3)(i). Revised; (g)(2)(i). 
(g)(3)(ii). Removed. 
(g)(3)(iii) . Removed. 
(g)(3)(iv). Revised; (g)(2)(iii). 
(g)(4). Removed. 

Redesignation Table for Actions 

ON Specific Standards—Continued 

Old section New section 

Appendix C. Removed. 
1910.1003; 

(c)(4)(iv) . Revised. 
(d)(1) (Reserved] ... Revised. 

1910.1017; 
(g)(1). Revised. 
(g)(2). Removed. 
(g)(3). Revised; (g)(2). 
(g)(4). Revised; (g)(3)(i). 
(g)(5). Removed. 
(g)(6) (i) and (ii) . Revised; (g)(3)(ii). 
(g)(7). Revised; (g)(3)(iii). 

1910.1018: 
(h)(1). Revised. 
(h)(2)(i). Revised; (h)(3)(i). 
(h)(2)(ii). Revised; (h)(3)(ii). 
(h)(2)(iii) ... Removed. 
{h)(3)(i), (ii), and Removed. 

(iii). 
(h)(3)(iv). Revised; (h)(2)(ii). 
(h)(4)(i). Revised; (h)(2)(i). 
(h)(4) (ii) and (iii) ... Removed. 
(h)(5) (i) and (ii). Removed. 
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Redesignation Table for Actions Redesignation Table for Actions Redesignation Table for Actions 
ON Specific Standards—Continued on Specific Standards—Continued on Specific Standards—Continued 

Old section New section 

(h)(5)(iii) . Revised; (h)(4)(iii). 

1910.1025: 
(0(1) and (0(1)(i) ... Revised. 

(0(2)(i). Revised; (0(3)(i). 

(0(2)(ii).. Revised; (0(3)(ii). 

(0(2)(Hi) . Removed. 
(0(3)(i) and (ii) . Removed. 

(0(3)(m) . Revised; (0(2)(i0. 

(OWti). Revised; (0(2)(i). 
(0(4) (ii) and (iii) .... Removed. 
Appendix B, Sec- Revised second and 

tion IV. fourth paragraphs; 

Appendix D. 

removed sixth para¬ 
graph. 

Removed. 
1910.1027: 

(g)(1) . Revised. 

(g)(2)(i). Revised; (0(3)(i). 

(g)(2)(ii). Revised; (0(3)(ii). 

(g)(3)(i). Revised; (0(2)(i). 
(g)(3) (ii) and (iii) ... Removed. 
(g)(3)(iv). Revised; (g)(2)(iii). 
(g)(3)(v).:.. Revised; (g)(2)(ii). 

(g)(4). Removed. 
Appendix C . Removed. 
1910.1028: 

(g)(1). Revised. 

(g)(2)(i). Revised; (g)(3)(i). 

(g)(2)(ii). Removed. 
(g)t2)(iii). Revised; (g)(3)(ii). 

(g)(3). Revised; (g)(2). 

(g)(4)(i). Revised; (g)(2)(ii). 

(g)(4)(ii). Revised; (g)(2)(iii). 

(g)(4)(iii) . Removed. 

(g)(5). Removed. 
Appendix E. Removed. 

1910.1029: 

(g)(i)(i). Revised. 

(g)(1)(ii). Removed. 

(g)(2)(i). Revised; (g)(3). 
(g)(2)(ii) and (in). Removed. 

(g)(3). Revised; (g)(2). 

(g)(4). Removed. 
1910.1043: 

(0(1). Revised. 

(0(2)(i). Revised; (0(3)(i). 

(f)(2)(ii) . Removed. 

(0(2)(iii) . Revised; (0(3)(ii). 
(0(2)(iv). Revised; (0(2)(ii). 

(0(3). Revised; (0(2)(i). 

(f)(4). Removed. 
1910.1044: 

(h)(1) . Revised. 
(h)(2)(i). Revised; (h)(3). 
(h)(2)(ii). Removed. 
(h)(3)(i). Revised; (h)(3). 
(h)(3)(ii). Removed. 

1910.1045: 

(h)(1) . Revised. 
(h)(2)(i). Revised; (h)(3). 
(h)(2)(ii). Removed. 

Old section New section 

(h)(3)(i). Revised; (h)(2)(i). 
(h)(3)(ii). Revised; (h)(2)(ii). 
(h)(3)(iii) . Removed. 
(h)(3)(iv). Removed. 
Appendix A, Sec- Revised first para- 

tion IV. graph. 
1910.1047: 

(g)(1). Revised. 

(g)(2)(i). Revised; (g)(3). 

(g)(2)(ii). Removed. 

(g)(3). Revised; (g)(2). 

(g)(4). Revised; (g)(4). 
Appendix A, Sec- Revised first para- 

tion IV. graph. 
1910.1048: 

(g)(1). Revised. 

(g)(2)(i). Revised; (g)(3)(i). 

(g)(2)(ii)... Revised; (g)(3)(ii). 

(g)(3)(i). Revised; lg){2)(\). 

(g)(3)(ii). Removed. 

(g)(3)(iii) . Revised; (g)(2)(ii)(A). 
(g)(3)(iv). Revised; (g)(2)(ii)(B). 
(g)(3)(v). Removed. 
Appendix E. Removed. 

1910.1050: 

(h)(1). Revised. 
(h)(2)(i). Revised; (h)(3)(i). 
(h)(2)(ii). Removed. 
(h)(2)(iii) . Revised; (h)(3)(ii). 
(h)(3). Revised; (h)(2). 
(h)(4). Removed. 
(h)(5). Removed. 
Appendix A, Sec- Revised first para- 

tion III. graph. 
Appendix E . Removed. 

1910.1051: 
(h)(1) . Revised. 
(h)(2)(i). Revised; (h)(3)(i). 
(h)(2)(ii). Revised; (h)(3)(ii). 
(h)(2)(iii). Revised; (h)(3)(iii). 
(h)(3). Revised; (h)(2)(i). 
(h)(4)(i). Revised; (h)(2)(ii). 
(h)(4)(ii). Revised; (h)(2)(iii). 
(h)(4)(iii) . Revised; (h)(2) (iv) 

(h)(4)(iv). 
and (vi). 

Revised: (h)(2) (vi) 

. (h)(4)(v). 
and (vi). 

Removed. 
(h)(5). Removed. 
Appendix E . Removed. 

1910.1052: 

(g)(1). Revised. 

(g)(2). Revised; (g)(4). 

(g)(3). Revised; (g)(3). 

(g)(4). Revised; (g)(2)(i). 

(g)(5). Removed. 

(g)(6).,... Revised; (g)(2)(ii). 

(g)(7). Removed. 
1926.57: 

(f)(1)(ii). Revised. 

(f)(5)(i). Revised. 

Old section New section 

(f)(5)(iii) . Revised. 

(f)(6). Revised. 
(f)(6)(i). (ii). and (in) Removed. 
(h)(6)(iii)(A) . Revised." 
(i)(9)(vi) . Revised. 

1926.60: 

(0(1) . Revised. 

(0(2)(i). Revised; (i)(3)(i). 

(0(2)(ii). Removed. 

(0(2)(iii) . Revised; (i)(3)(ii). 

(0(3) ... Revised; (i){2). 

(0(4) . Removed. 

(0(5) . Removed. 
Appendix E. Removed. 

1926.62: 

(0(1). Revised. 

(0(2)(i). Revised; (0(3)(i). 

(0(2)(i0. Revised; (0(3)(ii). 

(0(2)(iii) . Removed. 

(0(3)(i). Removed. 

(0(3)(ii). Removed. 

(0(3)(iii) . Revised; (0(2)(iO- 

(0(4)(0. Revised; (0(2)(i). 
(0(4) (ii) and (iii) .... Removed. 
Appendix B, Sec- Revised second and 

tion IV. fourth paragraphs; 
removed sixth para¬ 
graph. 

Appendix D. Removed. 
1926.103: 
All. 

i 
Revised to a single 

provision. 
1926.800: 

(g)(2). Revised. 
1926.1101: 

(h)(1). Revised. 
(h)(2)(i). Revised; (h)(3)(i). 
(h)(2)(ii). Removed. 
(h)(2)(iii) . Revised; (h)(3)(ii). 
(h)(2)(iv). Revised; (h)(3)(iii). 
(h)(2)(v). Revised; (h)(3)(iv). 
(h)(3)(i). Revised: (h)(2)(i). 
(h)(3)(ii). Removed. 
(h)(3)(iii) . Removed. 
(h)(3)(iv). Revised; (h)(2)(ii). 
(h)(4). Removed. 
Appendix C. Removed. 

1926.1127: 

(g)(1). Revised. 

(g)(2)(i). Revised; (g)(3)(i). 

(g)(2)(ii). Revised; (g)(3)(ii). 

(g)(3)(i). Revised; (g)(2)(i). 
(g)(3)(ii) and (iii). Removed. 
(g)(3)(iv). Revised: (g)(2)(ii). 
(g)(3)(v). Revised; (g)(2)(iii). 

(g)(4). Removed. 
Appendix C. Removed. 

[FR Doc. 97-33843 Filed 12-31-97; 8:45 am] 
BILUNG CODE 4510-4S-P 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

24 CFR Parts 207, 251, 252, 255, and 
266 

[Docket No. FR-4203-F-02] 

Electronic Payment of Multifamily 
Insurance Premiums 

agency: Office of the Assistant 
Secretary for Housing-Federal Housing 
Commissioner, HUD. 
ACTION; Final rule. 

SUMMARY: This rule establishes that all 
annual multifamily mortgage insurance 
premium [MIP] collections in 
accordance with 24 CFR parts 207, 251, 
252, 255, and 266 be made by the 
Automated Clearing House (ACH) 
program. The purpose of this rule is to 
improve the efficiency of the 
Multifamily Mortgage Insurance 
Program and reduce costs to HUD 
lenders. This rule does not affect the 
initial payment of MIPs. 
EFFECTIVE DATE: February 9, 1998. 
FOR FURTHER INFORMATION CONTACT: 

Samuel N. Conner, Acting Director, 
Multifamily Accounting and Servicing 
Division, Room 6208, Department of 
Housing and Urban Development, 451 
7th Street, SW, Washington, DC 20024; 
telephone (202) 708-0223. Hearing- 
impaired or speech-impaired 
individuals may access the voice 
telephone number listed above by 
calling the Federal Information Relay 
Service during working hours at 1-800- 
877-8339. 

SUPPLEMENTARY INFORMATION: 

Background 

In August 1985, the Department of 
Housing and Urban Development (HUD) 
implemented the Automated Clearing 
House (ACH) program. The Multifamily 
Insurance Operations Branch entered 
into the program in 1992, with 
voluntary participation by mortgagees 
for payment of multifamily mortgage 
insurance premiums (MIPs). 

The ACH program is designed to 
provide FHA approved lenders the 
opportunity to utilize their personal 
computers to authorize electronically 
the payment of MIPs, instead of sending 
checks through lockbox. Currently, 
approximately 90 percent of HUD’s 
MIPs are being collected through the 
ACH program. 

The mortgagees’ terminal operators tie 
their personal computers into the 
collection agent’s ACH system. The 
collection agent originates an ACH file 
of debit transactions based on bills. 

Each evening, the collection agent 
originates an ACH file of debit 
transactions based on the data keyed by 
the mortgagees. When the debit 
transactions have been processed, the 
ACH will transmit the MIP data to 
HUD’s Multifamily Information System. 
Through this ACH process, the debit 
amount is drawn electronically from the 
designated mortgagee’s bank account 
that day. 

After transmission, the insurance 
premium transactions are processed in 
the same manner as in the past. 

The ACH transfer system uses the 
mortgagee number as part of the “log 
on” procedure. Any error in the 
mortgagee number results in the ACH 
transfer system rejecting the “log on” 
attempt. In addition, the ACH transfer 
system balances the dollar fields in each 
detail transaction to the amount entered, 
along with the item number. Where 
there is an error, the system produces an 
error message that describes the 
problem. The error must be corrected 
before the ACH transfer system will 
prepare the ACH entries. 

The general Late Charge policy for the 
ACH program is the same as for MIPs 
sent to the Atlanta lockbox address. Late 
charges are levied if payment is received 
later than 15 days after due date. For the 
ACH program, the late charge amount is 
automatically calculated by the system. 

ACH provides lenders with numerous 
tangible benefits that should reduce 
their servicing costs. The advantages of 
ACH are; 

(1) Control of payment timing—the 
use of ACH debits and credits can 
increase control of payment initiation 
and funds availability: 

(2) Banking costs are reduced—ACH 
transfer costs less than paper check and 
wire transfer; 

(3) Accounting reconciliation is 
reduced—payments are computerized 
and cash application is more automated 
than with manual systems; 

(4) On-line edits can reduce data 
errors created by manual recording; and 

(5) The chance of lost/late mail is 
eliminated. 

Because ACH provides mortgage 
lenders as well as the Department with 
numerous tangible benefits that reduce 
servicing costs, the Department is 
proposing that ACH become the sole 
method for collecting annual MIPs. The 
Department feels that this rule does not 
have a significant economic impact on 
the smaller lending community since 
personal computing is so pervasive 
within the industry. The rule 
implements a program that will enhance 
operations and be cost beneficial for all 
mortgage lenders. Implementation of 
this process will be phased-in and 

coordinated with lenders on an 
individual basis. 

A proposed rule was published on 
July 2, 1997, at 62 FR 35716, and the 
public was afforded a 60-day comment 
period which closed on September 2, 
1997. No public comments were 
received. Accordingly, this final rule 
adopts the proposed rule without 
change. 

Other Matters 

Environmenta] Beview 

This amendment is excluded from the 
environmental review requirements of 
the National Environmental Policy Act 
(42 U.S.C. 4321-4347) and the other 
related Federal environmental laws and 
authorities, as set forth in 24 CFR part 
50. In keeping with the exclusion 
provided for in 24 CFR 50.19(c)(1), this 
amendment would not “direct, provide 
for assistance or loan and mortgage 
insurance for, or otherwise govern or 
regulate property acquisition, 
disposition, lease, rehabilitation, 
alteration, demolition, or new 
construction, or set out or provide for 
standards for construction or 
construction materials, manufactured 
housing, or occupancy.” Accordingly, 
under 24 CFR 50.19(c)(2), this 
amendment is categorically excluded 
because it amends a previous document 
where the underlying document as a 
whole would not fall within the 
exclusion set forth in 24 CFR 
50.19(c)(1), but the amendment by itself 
does. 

Regulatory Flexibility Act 

The Secretary, in accordance with the 
Regulatory Flexibility Act (5 U.S.C. 
605(b)) has reviewed and approved this 
rule, and in so doing certifies that this 
rule does not have a significant 
economic impact on a substantial 
number of small entities. A survey of 
presently insured mortgagees indicates 
that nearly, all mortgagees have 
computers that would allow them to 
submit electronic payments. The cost of 
the software package is approximately 
$30.00. 

Executive Order 12612, Federalism 

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive order 12612, Federalism, has 
determined that the policies contained 
in this rule do not have substantial 
direct effects on states or their political 
subdivisions, or the relationship 
between the federal government and the 
states, or on the distribution of power 
and responsibilities among the various 
levels of government. As a result, the 
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rule is not subject to review under the 
order. 

Catalog of Federal Domestic Assistance 

The Catalog of Federal Domestic 
Assistance numbers are 14.129,14.155, 
and 14.188. 

List of Subjects 

24 CFR Part 207 

Manufactured homes. Mortgage 
insurance. Reporting and recordkeeping 
requirements. Solar energy. 

24 CFR Part 251 

Low and moderate income housing. 
Mortgage insurance. Reporting and 
recordkeeping requirements. 

24 CFR Part 252 

Health facilities. Loan programs— 
health. Loan programs—housing and 
community development. Mortgage 
insurance. Nursing homes. Reporting 
and recordkeeping requirements. 

24 CFR Part 255 

Low and moderate income housing. 
Mortgage insurance. Reporting and 
recordkeeping requirements. 

24 CFR Part 266 

Aged, Fair housing. 
Intergovernmental relations. Mortgage 
insurance. Low and moderate income 
housing. Reporting and recordkeeping 
requirements. 

Accordingly, the Department amends 
parts 207, 251, 252, 255, and 266 of title 
24 of the Code of Federal Regulations as 
follows: 

PART 207—MULTIFAMILY HOUSING 
MORTGAGE INSURANCE 

1. The authority citation for part 207 
continues to read as follows: 

Authority: 12 U.S.C. 1701z-ll(e), 1713, 
and 1715b; 42 U.S.C. 3535(d). 

2. A new § 207.252e is added to 
subpart B to read as follows: 

§ 207.252e Method of payment of 
mortgage insurance premiums. 

In the cases that the Commissioner 
deems appropriate, the Commissioner 
may require, by means of instructions 
communicated to all affected 
mortgagees, that mortgage insurance 
premiums be remitted electronically. 

PART 251—COINSURANCE FOR THE 
CONSTRUCTION OR SUBSTANTIAL 
REHABILITATION OF MULTIFAMILY 
HOUSING PROJECTS 

3. The authority citation for part 251 
continues to read as follows: 

Authority: 12 U.S.C. 1515b. 1715z-9: 42 
U.S.C. 3535(d). 

4. A new § 251.6 is added to read as 
follows: 

§ 251.6 Method of payment of mortgage 
insurance premiums. 

In the cases that the Commissioner 
deems appropriate, the Commissioner 
may require, by means of instructions 
communicated to all affected lenders, 
that mortgage insurance premiums be 

-remitted electronically. 

PART 252—COINSURANCE OF 
MORTGAGES COVERING NURSING 
HOMES, INTERMEDIATE CARE 
FACILITIES, AND BOARD AND CARE 
HOMES 

5. The authority citation for part 252 
continues to read as follows: 

Authority: 12 U.S.C. 1515b, 1715z-9; 42 
U.S.C. 3535(d). 

6. A new § 252.6 is added to read as 
follows: 

§ 252.6 Method of payment of mortgage 
insurance premiums. 

The provisions of 24 CFR 251.6 shall 
apply to this part. 

PART 255—COINSURANCE FOR THE 
PURCHASE OR REFINANCING OF 
EXISTING MULTIFAMILY HOUSING 
PROJECTS 

7. The authority citation for part 255 
is revised to read as follows: 

Authority: 12 U.S.C. 1515b. 1715z-9: 42 
U.S.C. 3535(d). 

8. A new § 255.6 is added to read as 
follows: 

§ 255.6 Method of payment of mortgage 
insurance premiums. 

The provisions of 24 CFR 251.6 shall 
apply to this part. 

PART 266—HOUSING FINANCE 
AGENCY RISK-SHARING PROGRAM 
FOR INSURED AFFORDABLE 
MULTIFAMILY PROJECT LOANS 

9. The authority citation for part 266 
continues to read as follows: 

Authority: 12 U.S.C. 1707 note: 42 U.S.C. 
3535(d). 

10. A new § 266.610 is added after 
§ 266.608 and immediately before the 
undesignated center heading 
“INSURANCE ENDORSEMENT,” to 
read as follows: 

§ 266.610 Method of payment of mortgage 
insurance premiums. 

In the cases that the Commissioner 
deems appropriate, the Commissioner 
may require, by means of instructions 
communicated to all affected 
mortgagees, that mortgage insurance 
premiums be remitted electronically. 

Dated: December 24,1997. 

Nicolas P. Retsinas, 

Assistant Secretary for Housing-Federal 
Housing Commissioner. 
IFR Doc. 98-441 Filed 1-7-98; 8:45 am] 

BILLING CODE 4210-27-P 
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ENVIRONMENTAL PROTECTION 
AGENCY 

[OPPTS-61870; FRL-5745-3] 

Certain Chemicals; Premanufacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: Section 5 of the Toxic 
Substances Control Act (TSCA) requires . 
any person who intends to manufacture 
or import a new chemical to notify EPA 
and comply with the statutory 
provisions pertaining to the 
manufacture or import of substances not 
on the TSCA Inventory. Section 5 of 
TSCA also requires EPA to publish 
receipt and status information in the 
Federal Register each month reporting 
premanufacture notices (PMN) and test 
marketing exemption (TME) application 
requests received, both pending and 
expired. The information in this 
document contains notices received 
from August 11,1997 to August 15, 
1997. 
ADDRESSES: Written comments, 
identified by the document control 
number “[OPPTS-51870]” and the 
specific PMN number, if appropriate, 
should be sent to: Document Control 
Office (7407), Office of Pollution 
Prevention and Toxics, Environmental 
Protection Agency, 401 M St., SW., Rm. 
ETG-099 Washington, DC 20460. 

Comments and data may also be 
submitted electronically by sending 
electronic mail (e-mail) to: 
oppt.ncic@epamail.epa.gov. Electronic 
comments must be submitted as an 
ASCII file avoiding the use of special 
characters and any form of encryption. 
Comments and data will also be 
accepted on disks in WordPerfect in 5.1/ 
6.1 file format or ASCII file format. All 
comments and data in electronic form 
must be identified by the docket number 
lOPPTS-51870]. No Confidential 
Business Information (CBI) should be 
submitted through e-mail. Electronic 
comments on this notice may be filed 
online at many Federal Depository 
Libraries. Additional information on 
electronic submissions can be found 
under “SUPPLEMENTARY 
INFORMATION”. 

All comments which contain 
information claimed as CBI must be 
clearly marked as such. Three sanitized 
copies of any comments containing 
information claimed as CBI must also be 
submitted and will be placed in the 
public record for this notice. Persons 
submitting information on any portion 
of which they believe is entitled to 

treatment as CBI by EPA must assert a 
business confidentiality claim in 
accordance with 40 CFR 2.203(b) for 
each such portion. This claim must be 
made at the time that the information is 
submitted to EPA. If a submitter does 
not assert a confidentiality claim at the 
time of submission, EPA will consider 
this as a waiver of any confidentiality 
claim and the information may be made 
available to the public by EPA without 
further notice to the submitter. 
FOR FURTHER INFORMATION CONTACT: 

Susan B. Hazen, Director, 
Environmental Assistance Division 
(7408), Office of Pollution Prevention 
and Toxics, Environmental Protection 
Agency, Rm. E-545, 401 M St., SW., 
Washington, DC. 20460, (202) 554-1404, 
TDD (202) 554-0551: e-mail: TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY INFORMATION: Under the 
provisions of TSCA, EPA is required to 
publish notice of receipt and status 
reports of chemicals subject to section 5 
reporting requirements. The notice 
requirements are provided in TSCA 
sections 5(d)(2) and 5(d)(3). Specifically, 
EPA is required to provide notice of 
receipt of PMNs and TME application 
requests received. EPA also is required 
to identify those chemical submissions 
for which data has been received, the 
uses or intended uses of such chemicals, 
and the nature of any test data which 
may have been developed. Lastly, EPA 
is required to provide periodic status 
reports of all chemical substances 
undergoing review and receipt of 
notices of commencement. 

A record has been established for this 
notice under docket number “[OPPTS- 
51870]” (including comments and data 
submitted electronically as described 
below). A public version of this record, 
including printed, paper versions of 
electronic comments, which does not 
include any information claimed as CBI, 
is available for inspection from 12 noon 
to 4 p.m., Monday through Friday, 
excluding legal holidays. The public 
record is located in the TSCA 
Nonconfidential Information Center 
(NCIC), Rm. NEM-B607, 401 M St.. SW., 
Washington, DC 20460. 

Electronic comments can be sent 
directly to EPA at: 

oppt.ncic@epamail.epa.gov 

Electronic comments must be 
submitted as an ASCII file avoiding the 
use of special characters and any form 
of encryption. 

The official record for this notice, as 
well as the public version, as described 
above will be kept in paper form. 
Accordingly, EPA will transfer all 
comments received electronically into 

printed, paper form as they are received 
and will place the paper copies in the 
official record which will also include 
all comments submitted directly in 
writing. The official record is the paper 
record maintained at the address in 
“ADDRESSES” at the beginning of this 
document. 

In the past, EPA has published 
individual notices reflecting the status 
of section 5 filings received, pending or 
expired, as w'ell as notices reflecting 
receipt of notices of commencement. In 
an effort to become more responsive to 
the regulated community, the users of 
this information and the general public, 
to comply with the requirements of 
TSCA, to conserve EPA resources, and 
to streamline the process and make it 
more timely, EPA is consolidating these 
separate notices into one comprehensive 
notice that will be issued at regular 
intervals. 

In this notice, EPA shall provide a 
consolidated report in the Federal 
Register reflecting the dates PMN 
requests were received, the projected 
notice end date, the manufacturer or 
importer identity, to the extent that such 
information is not claimed as 
confidential and chemical identity, 
either specific or generic depending on 
whether chemical identity has been 
claimed confidential. Additionally, in 
this same report, EPA shall provide a 
listing of receipt of new notices of 
commencement. 

EPA believes the new format of the 
notice will be easier to understand by 
the interested public, and provides the 
information that is of greatest interest to 
the public users. Certain information 
provided in the earlier notices will not 
be provided under the new format. The 
status reports of substances under 
review, potential production volume, 
and summaries of health and safety data 
will not be provided in the new notices. 

EPA is not providing production 
volume information in the consolidated 
notice since such information is 
generally claimed as confidential. For 
this reason, there is no substantive loss 
to the public in not publishing the data. 
Health and safety data are not 
summarized in the notice since it is 
recognized as impossible, given the 
format of this notice, as well as the 
previous style of notices, to provide 
meaningful information on the subject. 
In those submissions where health and 
safety data were received by the Agency, 
a footnote is included by the 
Manufacturer/Importer identity to 
indicate its existence. As stated below, 
interested persons may contact EPA 
directly to secure information on such 
studies. 
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For persons who are interested in data 
not included in this notice, access can 
be secured at EPA Headquarters in the 
NCIC at the address provided above. 
Additionally, interested parties may 
telephone the Document Control Office 

at (202) 260-1532, TDD (202) 554-0551 
for generic use information, health and 
safety data not claimed as confidential 
or status reports on section 5 filings. 

Send ail comments to the address 
listed above. All comments received 

will be reviewed and appropriate 
amendments will be made as deemed 
necessary. 

This notice will identify; (I) PMNs 
received: and (11) Notices of 
Commencement to manufacture/import. 

I. 35 Premanufacture Notices Received From: 08/11/97 to 08/15/97 

Case No. Received 
Date 

Projected 
Notice 

End Date 

Manufacturer/Im¬ 
porter Use Chemical 

P-97-0960 08/11/97 11/09/97 CBI (Q) Highy dispersive use (G) Substituted naphthalenes 
P-97-0964 08/11/97 11/09/97 Powdertech Corpora¬ 

tion 
(S) 0)ating resin of carrier par¬ 

ticles for controlling surface re¬ 
sistance of the particles for 
electrophotographic developer 

(G) Polyalkylphenyl siloxane 

P-97-0968 08/11/97 11/09/97 CBI (G) Coating binder component (G) Epoxy resin 
P-97-0969 08/11/97 11/09/97 CBI (G) Coating binder component (G) Urethane oligomer 
P-97-0970 08/11/97 11/09/97 CBI (G) Component for coating binder (G) Epoxy-amine adduct 
P-97-0971 08/11/97 11/09/97 CBI (G) Coating binder components (G) Epoxy-amine adduct 
P-97-0972 08/11/97 11/09/97 CBI (G) Coetting binder components (G) Epoxy resin 
P-97-0977 08/12/97 11/10/97 Ciba Specialty 

Chemicals Cor¬ 
poration-Additives 
Division 

(S) Light stabilizer for pdyolefins (G) Triazine derivative 

P-97-0978 08/11/97 11/09/97 CBI (S) Binder for UV or electron beam 
curable coatings for wood, paper 
and plastics 

(G) Reactive acrylate 

P-97-0979 08/11/97 11/09/97 CBI (S) Binder for UV or electron beam 
curable coatings for wood, paper 
and plastics 

(G) Reactive acrylate 

P-97-0980 08/11/97 11/09/97 CBI (S) Binder for UV or electron beam 
curable coatings for wood, paper 
and plastics 

(G) Reactive acrylate 

P-97-0981 08/11/97 11/09/97 CBI (G) Open, non-dispersive (coatings 
material) 

(G) Hydro philic aliphatic polyisocyanate 

P-97-0982 08/11/97 11/09/97 CBI (G) Open, non-dispersive (resin) (G) Pdyacrylate containing hydroxyl groups 
P-97-0983 08/11/97 11/09/97 Die Trading (USA), 

Inc 
CBI 

(G) Acrylic copolymer for coatings (G) Acrylic copolymer 

P-97-0984 08/11/97 11/09/97 (G) ink component (G) Polymer of mixed petroleum-based hy¬ 
drocarbons. tail-oil fat^ acids and vegeta¬ 
ble oil 

P-97-0985 08/11/97 11/09/97 CBI (G) Ink component (G) Polymer of mixed petroleum-based hy¬ 
drocarbons. maleic anhydride, vegetable 
oil, rosin and vegetable fatty acids 

P-97-0986 08/11/97 11/09/97 CBI (G) Ink component (G) Polymer of tail-oil fatty acids, mixed pe¬ 
troleum-based hydrocarbons, vegetable 
oil, alkenoic acid 

P-97-0987 08/11/97 11/09/97 CBI (G) Ink component (G) Polymer of rosin, mixed petroleum- 
based hydrocarbons, and tail-oil fatty 
adds 

P-97-0988 08/11/97 11/09/97 CBI (G) Ink component (G) Polymer of formaldehyde, maleic anhy¬ 
dride, mixed petroleum-based hydro¬ 
carbons. alkylphenol and rosin 

P-97-0989 08/12/97 11/10/97 Hercules Incor¬ 
porated 

(G) Papermaking chemical (G) Polyalkanolamide 

P-97-0990 08/12/97 11/10/97 Courtaulds Coatings 
Inc 

(S) Curing agent for 2-part epoxy 
coating system 

(G) Aliphatic diamine aromatic epoxy adduct 

P-97-0991 08/14/97 11/11/97 Polymer Ventures (G) Chemical additive (S) Propanoic acid, 2-hydroxy-, 1,2,3 
-propanetriyi ester, [2s-(2r*(2(r*), 3(r*)]]]- 

P-97-0992 08/11/97 11/09/97 CBI (S) Binder for uv or electron beam 
curable coatings for wood, paper 
and plastics 

(G) Polyether acrylate 

P-97-0993 08/12/97 11/10/97 Dow Corning (G) Formulatation aid (G) Silicone poiyether 
P-97-0994 08/14/97 11/11/97 H.B. Fuller Com¬ 

pany-World Head¬ 
quarters 

(S) Curative for epoxy- 
functionalized polymers 

(G) Oligomeric anhydride 

P-97-0995 08/15/97 11/12/97 CBI (S) Adhesive; caulks & sealants; 
electronics encapsulants; con¬ 
formal coatings 

(G) Polybutadiene diacrylate 

P-97-0996 08/12/97 11/10/97 CBI (G) Ink component (G) Light steam-cracked petroleum naphtha 
fractions polymerized with polycydic un¬ 
saturated hydrocarbon 
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I. 35 Premanufacture Notices Received From: 08/11/97 to 08/15/97—Continued 

Case No. Received 
Date 

Prelected 
Notice 

End Date 

Manufacturer/Im¬ 
porter Use Chemical 

P-97-0997 08/12/97 11/10/97 CBI (G) Ink component (G) Light steam-cracked petroleum naphtha 
fractions polymerized with polycyclic un¬ 
saturated hydrocait>on and 
alkenylsubstituted aromatics 

P-97-0998 08/12/97 11/10/97 CB1 (G) Ink component (G) Light steam-cracked petroleum naphtha 
fractions polymerized with polycyclic un¬ 
saturated hydrocarbon 

P-97-1001 08/14/97 11/12/97 Hoechst Celanese 
Corporation 

(G) Structural material (G) Modified polyester 

P-97-1002 08/14/97 11/12/97 Hoechst Celanese 
Corporation 

(G) Structural material (G) Modified polyester 

P-97-1003 08/14/97 11/12/97 Hoechst Celanese 
Corporation 

(G) Structural material (G) Modified polyester 

P-97-1004 08/14/97 11/12/97 Hoechst Celanese 
Corporation 

(G) Structural material (G) Modified polyester 

P-97-1005 08/14/97 11/12/97 Hoechst Celanese 
Corporation 

(G) Structural material (G) Modified polyester 

P-97-1006 08/14/97 11/12/97 Hoechst Celanese 
Corporation 

(G) Structural material (G) Modified oolyester 

II. 13 Notices of Commencement/Import Received 08/11/97 to 08/15/97 

Case No. Received Date Commencement/ 
Import Date Chemical 

P-93-1313 08/11/97 07/14/97 (G) Alkoxylated tetracrylate 
P-95-0666 08/11/97 07/14/97 (G) Polyether acrylate 
P-96-0575 08/11/97 07/24/97 (G) Polymer of hydroxy polyester acrylate with phthalate ester of alkyl diglycidyl 

ester 
P-96-1032 08/15/97 08/11/97 (G) 2-Propenoic acid, 2-methyl, oxiranylmethyl, polymer with ethanybenzene, 

alkyl mnethacrylated 2,' thiobis(ethanol)-quatemized, lactate salt 
P-96-1424 08/13/97 06/08/97 (G) Fluorochemical acrylate copolymer 
P-96-1542 08/12/97 07/16/97 (S) Silsequioxanes, 3-[(2-methyl-1-ox-2-propphenyl) oxy propyl PH, polymers 

with silicic acid (1-2 Si04) bridle-Et ester 
P-97-0125 08/13/97 07/26/97 (G) Phenolic polymer 
P-97-0313 08/11/97 07/29/97 (G) Vegetable oil fatty acid modified styrene acrylic polymer 
P-97-0469 08/14/97 07/09/97 (G) Organo aluminum halide , 
P-97-0533 08/13/97 07/31/97 (G) Naphthalene disulfonic acid-sulfophenyl-triazine-azo-sodium salt derivative 
P-97-0537 08/12/97 07/30/97 (G) CofX)lymer ether 
P-97-0541 08/11/97 07/07/97 (G) Polyurethane adhesive 
P-97-0608 08/13/97 08/06/97 (S) Propane 2-(ethoxydifluoromethyl)-1,1,1,2,3,3,3,-heptafluoro-butane, 1-ethoxy- 

1,1,2,2,2,3,3,4,4,4,-nonfluoxo- 

List of Subjects 

Environmental protection. 
Premanufacture notices. 

Dated: December 30,1997. 

Allan S. Abramson, 

Acting Director, Information Management 
Division, Office of Pollution Prevention and 
Toxics. 

IFR Doc. 98-436 Filed 1-7-98: 8:45 ami 

BILLING CODE 6560-S0-E 

ENVIRONMENTAL PROTECTION 
AGENCY 

tOPPTS-61871: FRL-S745-4] 

Certain Chemicals; Premanufacture 
Notices 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: Section 5 of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical to notify EPA 
and comply with the statutory 
provisions pertaining to the 
manufacture or import of substances not 
on the TSCA Inventory. Section 5 of 
TSCA also requires EPA to publish 
receipt and status information in the 
Federal Register each month reporting 

premanufacture notices (PMN) and test 
marketing exemption (TME) application 
requests received, both pending and 
expired. The information in this 
document contains notices received 
from August 18,1997 to August 22, 
1997. 

ADDRESSES: Each comment must bear 
the docket control number “OPPTS- 
51871”. All comments should be sent in 
triplicate to: OPPT Document Control 
Officer (7407), Office of Pollution 
Prevention and Toxics, Environmental 
Protection Agency, 401 M Street, SW., 
Room G-099, East Tower, Washington, 
DC 20460. 

Comments and data may also be 
submitted electronically to: oppt. 
ncic@epamail.epa.gov. Follow the 
instructions under “SUPPLEMENTARY 
INFORMATION” of this document. No 
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Conndential Business Information (CBI) 
should be submitted through e-mail. 

All comments which contain 
information claimed as CBI must be 
clearly marked as such. Three sanitized 
copies of any comments containing 
information claimed as CBI must also be 
submitted and will be placed in the 
public record for this notice. Persons 
submitting information on any portion 
of which they believe is entitled to 
treatment as CBI by EPA must assert a 
business conhdentiality claim in 
accordance with 40 CFR 2.203(b) for 
each such portion. This claim must be 
made at the time that the information is 
submitted to EPA. If a submitter does 
not assert a confidentiality claim at the 
time of submission, EPA will consider 
this as a waiver of any confidentiality 
claim and the information may be made 
available to the public by EPA without 
further notice to the submitter. 
FOR FURTHER INFORMATION CONTACT: 

Susan B. Hazen, Director, 
Environmental Assistance Division 
(7408), Office of Pollution Prevention 
and Toxics. Environmental Protection 
Agency, Rm. E-545, 401 M St., SW., 
Washington. DC, 20460, (202) 554-1404, 
TDD (202) 554-0551: e-mail: TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY INFORMATION: Under the 
provisions of TSCA, EPA is required to 
publish notice of receipt and status 
reports of chemicals subject to section 5 
reporting requirements. The notice 
requirements are provided in TSCA 
sections 5(d)(2) and 5(d)(3). Specifically, 
EPA is required to provide notice of 
receipt of PMNs and TME application 
requests received. EPA also is required 
to identify those chemical submissions 
for which data has been received, the 
uses or intended uses of such chemicals, 
and the nature of any test data which 
may have been developed. Lastly, EPA 
is required to provide periodic status 
reports of all chemical substances 
undergoing review and receipt of 
notices of commencement. 

The official record for this notice, as 
well as the public version, has been 
established for this notice under docket 

control number “OPPTS-51871” 
(including comments and data 
submitted electronically as described 
below). A public version of this record, 
including printed, paper versions of 
electronic comments, which does not 
include any information claimed as CBI, 
is available for inspection from 12 noon 
to 4 p.m., Monday through Friday, 
excluding legal holidays. The official 
record is located in the TSCA 
Nonconfidential Information Center, 
Rm. NE-B607. 401 M St.. SW.. 
Washington, DC. 

Electronic comments can be sent 
directly to EPA at: 

oppt.ncic@epamaiI.epa.gov 

Electronic comments must be 
submitted as an ASCII file avoiding the 
use of special characters and any form 
of encryption. Comments and data will 
also be accepted on disks in 
WordPerfect 5.1/6.1 or ASCII file 
format. All comments and data in 
electronic form must be identified by 
the docket control number “OPPTS- 
51871”. Electronic comments on this 
notice may be filed online at many 
Federal Depository Libraries. 

In the past, EPA has published 
individual notices reflecting the status 
of section 5 filings received, pending or 
expired, as well as notices reflecting 
receipt of notices of commencement. In 
an effort to become more responsive to 
the regulated community, the users of 
this information and the geperal public, 
to comply with the requirements of 
TSCA, to conserve EPA resources, and ■ 
to streamline the process and make it 
more timely, EPA is consolidating these 
separate notices into one comprehensive 
notice that will be issued at regular 
intervals. 

In this notice, EPA shall provide a 
consolidated report in the Federal 
Register reflecting the dates PMN 
requests were received, the projected 
notice end date, the manufacturer or 
importer identity, to the extent that such 
information is not claimed as 
confidential and chemical identity, 
either specific or generic depending on 

whether chemical identity has been 
claimed confidential. Additionally, in 
this same report, EPA shall provide a 
listing of receipt of new notices of 
commencement. 

EPA believes the new format of the 
notice will be easier to understand by 
the interested public, and provides the 
information that is of greatest interest to 
the public users. Certain information 
provided in the earlier notices will not 
be provided under the new format. The 
status reports of substances under 
review, potential production volume, 
and summaries of health and safety data 
will not be provided in the new notices. 

EPA is not providing production 
volume information in the consolidated 
notice since such information is 
generally claimed as confidential. For 
this reason, there is no substantive loss 
to the public in not publishing the data. 
Health and safety data are not 
summarized in the notice since it is 
recognized as impossible, given the 
format of this notice, as well as the 
previous style of notices, to provide 
meaningful information on the subject. 
In those submissions where health and 
safety data were received by the Agency, 
a footnote is included by the 
Manufacturer/Importer identity to 
indicate its existence. As stated below, 
interested persons may contact EPA 
directly to secure information on such 
studies. 

For persons who are interested in data 
not included in this notice, access can 
be securgd at EPA Headquarters in the 
NCIC at the address provided above. 
Additionally, interested parties may 
telephone the Document Control Office 
at (202) 260-1532, TDD (202) 554-0551, 
for generic use information, health and 
safety data not claimed as confidential 
or status reports on section 5 filings. 

Send all comments to the address 
listed above. All comments received 
will be reviewed and appropriate 
amendments will be made as deemed 
necessary. 

This notice will identify: (I) PMNs 
received: and (II) Notices of 
Commencement to manufacture/import. 

I. 13 Premanufacture Notices Received From; 08/18/97 to 08/22/97 

Case No. Received 
Date 

Projected 
Notice 

End Date 
Manufacturer/Importer Use Chemical 

P-97-1008 08/19/97 11/17/97 Reichhold Chemicals 
Inc. 

(G) Polyurthane hot melt reactive ad¬ 
hesive 

(G) Polyurethane adhesive 

P-97-1009 08/19/97 11/17/97 Reichhold Chemicals 
Inc. 

(S) A binder for uv curable inks & 
coatings 

(G) Epoxy acrylate ester 
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I. 13 Premanufacture Notices Received From: 08/18/97 to 08/22/97—Continued 

Case No. Received 
Date 

Projected 
Notice 

End Date 
Manulacturer/lmporter Use Chemical 

P-97-1010 08/19/97 11/17/97 Akzo Nobel Resins (S) Resin used to manufacture indus¬ 
trial coatings 

(S) 2-Propenoic acid, 2-methyl-, poly¬ 
mer with dodecyl 2-methyl-2- 
propenoate, ethenylbenzene, 2- 
hydroxyethyl 2-propenoate aind 2- 
oxepanone 

P-97-1011 08/20/97 11/18/97 Marubeni Specialty 
Chemicals Inc. 

(S) Encapsulant for ic chip (S) Oxirane, 2,2'-(methylenebis ((2,6- 
dimethy 1-4,1 pheny lene) 
oxymethylene))bis- 

P-97-1012 08/19/97 11/17/97 Reichhold Chemicals 
Inc. 

(G) Polyurethane reactive hot melt 
adhesive 

(G) Polyurethane adhesive 

P-97-1013 08/20/97 11/18/97 CBI (S) Organic synthesis intermediate (G) Benzenesulfonamide, /V,A/-bis(3- 
substitutedpropyl)-3-{(3-cyano-4,5- 
dihydro-5-oxo-1-phenyl-1 H-pyrazol- 
4-yl)azo]-, dimethanesulfonate 

P-97-1015 08/21/97 11/19/97 CBI (G) Cooling tower and boiler water 
additive 

(G) Poly carboxylate, sodium salt 

P-97-1016 08/21/97 11/19/97 CBI (G) Cooling tower and boiler water 
additive 

(G) Poly carboxylate, sodium salt 

P-97-1017 08/21/97 11/19/97 CBI (G) Cooling tower and boiler water 
additive 

(G) Poly carboxylate, sodium salt 

P-97-1018 08/21/97 11/19/97 CBI (G) Coating component (G) Non-volatile emulsion acrylic poly¬ 
mer 

(G) Acrylic acid copolymer P-97-1019 08/20/97 11/18/97 Henkel Corporation (G) Fiber finish 
P-97-1020 08/21/97 11/19/97 CBI (G) Chemical intermediate (G) Substituted benzamide 
P-97-1021 08/20/97 11/18/97 CBI (G) Open, non-dispersive (dyestuff) (G) Azo dyestuff preparation 

II. 12 Notices of Commencement/Import Received 08/18/97 to 08/22/97 

Case No. Received Date Projected No¬ 
tice End Date Chemical 

P-95-1114 08/19/97 07/22/97 (G) Butylene terephthalate copolymer 
P-96-0164 08/19/97 08/15/97 (S) Polymer of: 2-Propenoic acid, 2-methyl,2-hydroxy ethyl ester; 2-propenoic acid 2-methyl 

methyl ester 2-propenoic acid, 2-methyl, octadecyl ester 
P-96-1285 08/18/97 08/11/97 (G) Substituted heterocycle potassium salt 
P-96-1317 08/19/97 06/12/97 (G) Copolymer of tetrafluoroethylene and perfluoro alkoxy ethylene 
P-96-1422 08/19/97 08/05/97 (G) AU^ poly(oxyalkylene) amine 
P-96-1430 08/19/97 08/30/97 (G) Alkyl poly(oxyall^lene)amine 
P-97-0093 08/19/97 08/08/97 (G) Di-substituted acetophenone 
P-97-0120 08/20/97 07/15/97 (G) f*-Glucopyrannnode, oligpmeric, 6-hydrogen 2-hydroxy 2,3-dihydroxypropane 
P-97-0333 08/20/97 07/24/97 (S) Silicone and silicones, 3-(((2,3-dihydroxypropyl) dimethylmino)carbonyl)-2-oxo-1- 

pyrrolidinyl) Me, di-Me, 3-((3-(6-22 acrylaminopropyl) dmethylammonic-2-hydroxylpropyl 
phosphates 

P-97-0467 08/20/97 08/05/97 (S) Thanamine, 2-hydroxy-/V-(2-hydroethyl)-/V-methyl-mono- and diesters with Ci6-i* fatty 
adds 

List of Subjects 

Environmental protection, 
Premanufacture notices. 

Dated; December 30,1997. 

Allan S. Abramson, 

Acting Director, Information Management 
Division, Office of Pollution Prevention and 
Toxics. 

[FR Doc. 98-^37 Filed 1-7-98; 8:45 am) 

BILUNG COD6 6640-50-F 

ENVIRONMENTAL PROTECTION 
AGENCY 

[OPPTS-61872; FRL-5756-«] 

Certain Chemicals; Premanufacture 
Notices 

AGENCY: Environmental Protection 
Agency (EPA). 

action: Notice. 

SUMMARY: Section 5 of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical to notify EPA 
and comply with the statutory 
provisions pertaining to the 
manufacture or import of substances not 
on the TSCA Inventory. Section 5 of 

TSCA also requires EPA to publish 
receipt and status information in the 
Federal Register each month reporting 
premanufacture notices (PMN) and test 
marketing exemption (TME) application 
requests received, both pending and 
expired. The information in this 
document contains notices received 
from August 25,1997 to August 29, 
1997. 

ADDRESSES: Written comments, 
identified by the document control 
number “[OPPTS-51872]” and the 
specific PMN number, if appropriate, 
should be sent to: Document Control 
Office (7407), Office of Pollution 
Prevention and Toxics, Environmental 



1311 Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Notices 

Protection Agency, 401 M St., SW., Rm. 
ETG-099 Washington, DC 20460. 

Comments and data may also be 
submitted electronically by sending 
electronic mail (e-mail) to: 
oppt.ncic@epamail.epa.gov. Electronic 
comments must be submitted as an 
ASCII file avoiding the use of special 
characters and any form of encryption. 
Comments and data will also be 
accepted on disks in WordPerfect in 5.1/ 
6.1 file format or ASCII file format. All 
comments and data in electronic form 
must be identified by the docket number 
[OPPTS-51872]. No Confidential 
Business Information (CBI) should be 
submitted through e-mail. Electronic 
comments on this notice may be filed 
online at many Federal Depository 
Libraries. Additional information on 
electronic submissions can be found 
under “SUPPLEMENTARY 
INFORMATION”. 

All comments which contain 
information claimed as CBI must be 
clearly marked as such. Three sanitized 
copies of any comments containing 
information claimed as CBI must also be 
submitted and will be placed in the 
public record for this notice. Persons 
submitting information on any portion 
of which they believe is entitled to 
treatment as CBI by EPA must assert a 
business confidentiality claim in 
accordance with 40 CFR 2.203(b) for 
each such portion. This claim must be 
made at the time that the information is 
submitted to EPA. If a submitter does 
not assert a confidentiality claim at the 
time of submission, EPA will consider 
this as a waiver of any confidentiality 
claim and the information may be made 
available to the public by EPA without 
further notice to the submitter. 
FOR FURTHER INFORMATION CONTACT: 

Susan B. Hazen, Director, 
Environmental Assistance Division 
(7408), Office of Pollution Prevention 
and Toxics, Environmental Protection 
Agency, Rm. E-545, 401 M St., SW., 
Washington, DC, 20460, (202) 554-1404, 
TDD (202) 554-0551; e-mail: TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY INFORMATION: Under the 
provisions of TSCA, EPA is required to 
publish notice of receipt and status 
reports of chemicals subject to section 5 
reporting requirements. The notice 
requirements are provided in TSCA 
sections 5(d)(2) and 5(d)(3). Specifically, 
EPA is required to provide notice of 
receipt of PMNs and TME application 

requests received. EPA also is required 
to identify those chemical submissions 
for which data has been received, the 
uses or intended uses of such chemicals, 
and the nature of any test data which 
may have been developed. Lastly, EPA 
is required to provide periodic status 
reports of all chemical substances 
undergoing review and receipt of 
notices of commencement. 

A record has been established for this 
notice under docket number “[OPPTS- 
518721” (including comments and data 
submitted electronically as described 
below). A public version of this record, 
including printed, paper versions of 
electronic comments, which does not 
include any information claimed as CBI, 
is available for inspection from 12 noon 
to 4 p.m., Monday through Friday, 
excluding legal holidays. The public 
record is located in the TSCA 
Nonconfidential Information Center 
(NCIC), Rm. NEM-B607, 401 M St., SW., 
Washington, DC 20460. 

Electronic comments can be sent 
directly to EPA at: 

oppt.ncic@epamail.epa.gov 

Electronic comments must be 
submitted as an ASCII file avoiding the 
use of special characters and any form 
of encryption. 

The official record for this notice, as 
well as the public version, as described 
above will be kept in paper form. 
Accordingly, EPA will transfer all 
comments received electronically into 
printed, paper form as they are received 
and will place the paper copies in the 
official record which will also include 
all comments submitted directly in 
writing. The official record is the paper 
record maintained at the address in 
“ADDRESSES” at the beginning of this 
document. 

In the past, EPA has published 
individual notices reflecting the status 
of section 5 filings received, pending or 
expired, as well as notices reflecting 
receipt of notices of commencement. In 
an effort to become more responsive to 
the regulated community, the users of 
this information and the general public, 
to comply with the requirements of 
TSCA, to conserve EPA resources, and 
to streamline the process and make it 
more timely, EPA is consolidating these 
separate notices into one comprehensive 
notice that will be issued at regular 
intervals. 

In this notice, EPA shall provide a 
consolidated report in the Federal 

Register reflecting the dates PMN 
requests were received, the projected 
notice end date, the manufacturer or 
importer identity, to the extent that such 
information is not claimed as 
confidential and chemical identity, 
either specific or generic depending on 
whether chemical identity has been 
claimed confidential. Additionally, in 
this same report, EPA shall provide a 
listing of receipt of new notices of 
commencement. 

EPA believes the new format of the 
notice will be easier to understand by 
the interested public, and provides the 
information that is of greatest interest to 
the public users. Certain information 
provided in the earlier notices will not 
be provided under the new format. The 
status reports of substances under 
review, potential production volume, 
and summaries of health and safety data 
will not be provided in the new notices. 

EPA is not providing production 
volume information in the consolidated 
notice since such information is 
generally claimed as confidential. For 
this reason, there is no substantive loss 
to the public in not publishing the data. 
Health and safety data are not 
summarized in the notice since it is 
recognized as impossible, given the 
format of this notice, as well as the 
previous style of notices, to provide 
meaningful information on the subject. 
In those submissions where health and 
safety data were received by the Agency, 
a footnote is included by the 
Manufacturer/Importer identity to 
indicate its existence. As stated below, 
interested persons may contact EPA 
directly to secure information on such 
studies. 

For persons who are interested in data 
not included in this notice, access can 
be secured at EPA Headquarters in the 
NCIC at the address provided above. 
Additionally, interested parties may 
telephone the Document Control Office 
at (202) 260-1532, TDD (202) 554-0551, 
for generic use information, health and 
safety data not claimed as confidential 
or status reports on section 5 filings. 

Send all comments to the address 
listed above. All comments received 
will be reviewed and appropriate 
amendments will be made as deemed 
necessary. 

This notice will identify: (I) PMNs 
received; and (II) Notices of 
Commencement to manufacture/import. 
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I. 12 Premanufacture Notices Received From: 08/25/97 to 08/29/97 

Case No. Received 
Date 

Projected 
Notice 

End Date 

Manufacturer/Im¬ 
porter Use Chemical 

P-97-1022 08/27/97 11/25/97 CBI (S) Coupling agent for industrial 
coatings 

(G) Alkoxy silane ester 

P-97-1026 08/27/97 11/25/97 Mitsubishi Chemical 
America, Inc. 

(G) Coating agent for film (G) Polyacrylic derivative 

P-97-1030 08/29/97 11/27/97 CBI (S) Additive for paper (G) Guanidine, disubstituted, compound with 
inorganic acid 

P-97-1031 08/29/97 11/27/97 CBI (S) Additive for paper (G) Guanidine, disubstituted, compound with 
inorganic acid 

P-97-1032 08/29/97 11/27/97 CBI (S) Additive for paper (G) Guanidine, disubstituted, compound with 
inorganic add 

P-97-1033 08/29/97 11/27/97 CBI (S) Additive for paper (G) Guanidine, disubstituted, compound with 
inorganic acid 

P-97-1034 08/29/97 11/27/97 CBI (S) Additive for paper (G) Guanidine, disubstituted, compound with 
inorganic acid 

P-97-1035 08/29/97 11/27/97 CBI (S) Additive for paper (G) Guanidine, disubstituted, compound with 
inorganic add 

P-97-1041 08/28/97 11/26/97 Unocal (S) Synthetic-based drilling MDI 
fluid 

(S) Alkanes, C|g-24-branched and linear 

P-97-1042 08/29/97 11/27/97 Wacker Silicones 
Corporation 

(S) Additive for thermoplastic res¬ 
ins 

(S) Gamma.-cydodextrin, tetracosacetate 

P-97-1043 08/28/97 11/26/97 CBI (G) Intermal component of manu¬ 
factured contained use-industrial 
article 

(G) 2W-1-benzopyran-2-one, 3,4-dihydro-6- 
hydroxy-polymethyl- 

P-97-1045 08/29/97 11/27/97 High Point Chemical 
Corporation-A 
KAO Group Com¬ 
pany 

(S) Intermediate for production of 
acrylic dye leveller 

(S) Nonamtde, /V-[3-(dimethylamino)propyl]- 

II. 9 Notices of Commencement Received From: 08/25/97 to 08/29/97 

Case No. Received Date 
Commence¬ 
ment/Import 

Date 
Chemical 

P-92-1019 08/26/97 08/08/97 (G) Amine functional epoxy resin 
P-96-0945 08/28/97 07/24/97 (G) Hydrofluoalkane 
P-96-0946 08/28/97 07/24/97 (G) Mixture of hydrofluoro alkanes and hydrofluoro alkanes 
P-96-0947 08/28/97 07/24/97 (G) Mixture of hydrofluoro alkanes and hydrofluoro alkanes 
P-96-1124 08/27/97 08/16/97 (G) Fluorochemical acrylate copolymer 
P-96-1278 08/28/97 08/25/97 (G) Ester of alkyl ether with add of group III B element 
P-97-0330 08/26/97 08/16/97 (G) Chlorinated nitroalkane 
P-97-0443 08/28/97 07/24/97 (G) Hydrochlorofkjoralkane 
P-97-0561 08/26/97 08/09/97 (G) Modified whey 

List of Subjects 

Environmental protection. 
Premanufacture notices. 

Dated: December 30,1997. 

Allan S. Abramson, 

Acting Director, Information Management 
Division. Office of Pollution Prevention and 
Toxics. 

IFR Doc. 98-438 Filed 1-7-98; 8:45 am) 

BILLING CODE a660-60-F 

ENVIRONMENTAL PROTECTION 
AGENCY 

[OPPTS-61873; FRL-6756-7] 

Certain Chemicals; Premanufacture 
Notices 

AGENCY: Environmental Protection 
Agency (EPA). 

action: Notice. 

SUMMARY: Section 5 of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical to notify EPA 
and comply with the statutory 
provisions pertaining to the 
manufacture or import of substances not 
on the TSCA Inventory. Section 5 of 
TSCA also requires EPA to publish 
receipt and status information in the 

Federal Register each month reporting 
premanufacture notices (PMN) and test 
marketing exemption (TME) application 
requests received, both pending and 
expired. The information in this 
document contains notices received 
from September 1,1997 to September 5, 
1997. 
ADDRESSES: Written comments, 
identified by the document control 
number “[OPPTS-51873]” and the 
specific PMN number, if appropriate, 
should be sent to; Document Control 
Office (7407), Office of Pollution 
Prevention and Toxics, Environmental 
Protection Agency, 401 M St., SW., Rm. 
ETG-099 Washington, DC 20460. 

Comments and data may also be 
submitted electronically by sending 
electronic mail (e-mail) to: 
oppt.ncic@epamail.epa.gov. Electronic 

I 
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comments must be submitted as an 
ASCII file avoiding the use of special 
characters and any form of encryption. 
Comments and data will also be 
accepted on disks in WordPerfect in 5.1/ 
6.1 file format or ASCII file format. All 
comments and data in electronic form 
must be identified by the docket number 
[OPFTS-518731. No Confidential 
Business Information (CBI) should be 
submitted through e-mail. Electronic 
comments on this notice may be filed 
online at many Federal Depository 
Libraries. Additional information on 
electronic submissions can be found 
under “SUPPLEMENTARY 
INFORMATION”. 

All comments which contain 
information claimed as CBI must be 
clearly marked as such. Three sanitized 
copies of any comments containing 
information claimed as CBI must also be 
submitted and will be placed in the 
public record for this notice. Persons 
submitting information on any portion 
of which they believe is entitled to 
treatment as CBI by EPA must assert a 
business confidentiality claim in 
accordance with 40 CFR 2.203(b) for 
each such portion. This claim must be 
made at the time that the information is 
submitted to EPA. If a submitter does 
not assert a confidentiality claim at the 
time of submission, EPA will consider 
this as a waiver of any confidentiality 
claim and the information may be made 
available to the public by EPA without 
further notice to the submitter. 
FOR FURTHER INFORMATION CONTACT: 

Susan B. Hazen, Director, 
Environmental Assistance Division 
(7408), Office of Pollution Prevention 
and Toxics, Environmental Protection 
Agency, Rm. E-545, 401 M St., SW., 
Washington, DC, 20460, (202) 554-1404, 
TDD (202) 554-0551; e-mail: TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY INFORMATION: Under the 
provisions of TSCA, EPA is required to 
publish notice of receipt and status 
reports of chemicals subject to section 5 
reporting requirements. The notice 
requirements are provided in TSCA 
sections 5(d)(2) and 5(d)(3). Specifically, 
EPA is required to provide notice of 
receipt of PMNs and TME application 
requests received. EPA also is required 
to identify those chemical submissions 
for which data has been received, the 

uses or intended uses of such chemicals, 
and the nature of any test data which 
may have been developed. Lastly, EPA 
is required to provide periodic status 
reports of all chemical substances 
undergoing review and receipt of 
notices of commencement. 

A record has been established for this 
notice under docket number “[OPPTS- 
51873]” (including comments and data 
submitted electronically as described 
below). A public version of this record, 
including printed, paper versions of 
electronic comments, which does not 
include any information claimed as CBI, 
is available for inspection ft-om 12 noon 
to 4 p.m., Monday through Friday, 
excluding legal holidays. The public 
record is located in the TSCA 
Nonconfidential Information Center 
(NCIC), Rm. NEM-B607, 401 M St., SW., 
Washington, DC 20460. 

Electronic comments can be sent 
directly to EPA at: 

oppt.ncic@epamail.epa.gov 

Electronic comments must be 
submitted as an ASCII file avoiding the 
use of special characters and any form 
of encryption. 

The official record for this notice, as 
well as the public version, as described 
above will be kept in paper form. 
Accordingly, EPA will transfer all 
comments received electronically into 
printed, paper form as they are received 
and will place the paper copies in the 
official record which will also include 
all comments submitted directly in 
writing. The official record is the paper 
record maintained at the address in 
“ADDRESSES” at the beginning of this 
document. 

In the past, EPA has published 
individual notices reflecting the status 
of section 5 filings received, pending or 
expired, as well as notices reflecting 
receipt of notices of commencement. In 
an effort to become more responsive to 
the regulated community, the users of 
this information and the general public, 
to comply with the requirements of 
TSCA, to conserve EPA resources, and 
to streamline the process and make it 
more timely, EPA is consolidating these 
separate notices into one comprehensive 
notice that will be issued at regular 
intervals. 

In this notice, EPA shall provide a 
consolidated report in the Federal 
Register reflecting the dates PMN 
requests were received, the projected 
notice end date, the manufacturer or 
importer identity, to the extent that such 
information is not claimed as 
confidential and chemical identity, 
either specific or generic depending on 
whether chemical identity has been 
claimed confidential. 

EPA believes the new format of the 
notice will be easier to understand by 
the interested public, and provides the 
information that is of greatest interest to 
the public users. Certain information 
provided in the earlier notices will not 
be provided under the new format. The 
status reports of substances under 
review, potential production volume, 
and summaries of health and safety data 
will not be provided in the new notices. 

EPA is not providing production 
volume information in the consolidated 
notice since such information is 
generally claimed as confidential. For 
this reason, there is no substantive loss 
to the public in not publishing the data. 
Health and safety data are not 
summarized in the notice since it is 
recognized as impossible, given the 
format of this notice, as well as the 
previous style of notices, to provide 
meaningful information on the subject. 
In those submissions where health and 
safety data were received by the Agency, 
a footnote is included by the 
Manufacturer/Importer identity to 
indicate its existence. As stated below, 
interested persons may contact EPA 
directly to secure information on such 
studies. 

For persons who are interested in data 
not included in this notice, access can 
be secured at EPA Headquarters in the 
NCIC at the address provided above. 
Additionally, interested parties may 
telephone the Document Control Office 
at (202) 260-1532, TDD (202) 554-4)551, 
for generic use information, health and 
safety data not claimed as confidential 
or status reports on section 5 filings. 

Send all comments to the address 
listed above. All comments received 
will be reviewed and appropriate 
amendments will be made as deemed 
necessary. 

This notice will identify PMNs 
received. 
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11 Premanufacture Notices Received From: 09/01/97 to 09/05/97 

Case No. Received 
Date 

Projected 
Notice 

End Date 

Manufacturer/Im¬ 
porter Use Chemical 

P-97-1044 09/02/97 12/01/97 Ciba Specialty 
Chemicals Cor¬ 
poration-Additives 
Division 

(S) Additives for anti-wear activities 
in hydraulic systems 

(G) Phosphate derivatives 

P-97-1046 09/02/97 12/01/97 Novartis Crop Pro¬ 
tection, Inc. 

(S) Intermediate in the manufacture 
of a pesticide 

(G) Substituted S-phenylthiazole 

P-97-1047 09/04/97 12/03/97 H. B. Fuller Com¬ 
pany-World Head¬ 
quarters 

(S) Curing-agent microencapulant (G) Polyether urea polymer 

P-97-1048 09/03/97 12/02/97 E. 1. du Pont de Ne¬ 
mours & Com¬ 
pany, Specialty 
Chemicals 

(S) Surfactant in displacement dry¬ 
ing fluid formulation 

(G) Amine salts of fluoroalkyl phosphate acid 
mixtures 

P-97-1049 09/03/97 12/02/97 E. 1. du Pont de Ne¬ 
mours & Com¬ 
pany, Specialty 
Chemicals 

(S) Surfactant in displacement dry¬ 
ing fluid formulation 

(G) Amine salts of fluoroalkyl phosphate acid 
mixtures 

P-97-1050 09/04/97 12/03/97 CBI (S) PMN substances function as 
viscosity modifiers in lithographic 
printing inks; heatset web offset 
printing inks; sheetfed quickset 
printing inks 

(G) Tall oil, polymer with polyol 

P-97-1051 09/04/97 12/03/97 CBI (S) PMN substances function as 
viscosity modifiers in lithographic 
printing inks; heatset web offset 
printing inks; sheetfed quickset 
printing inks 

(G) Tall oil, polymer with polyol 

P-97-1052 09/04/97 12/03/97 CBI (S) PMN substances function as 
viscosity modifiers in modifiers in 
lithographic printing inks; heatset 
web offset printing inks; sheetfed 
quickset printing inks 

(G) Tall oil, polymer with polyol 

P-97-1053 09/04/97 12/03/97 CBI (S) Pmn substances function as 
viscosity modifiers in lithographic 
printing inks; heatset web offset 
printing inks; sheetfed quickset 
printing inks 

(G) Tall oil, polymer with polyol 

P-97-1054 09/04/97 12/03/97 CBI (S) Pmn substances function as 
viscosity modifiers in lithographic 
printing inks; heatset web offset 
printing inks; sheetfed quickset 
printing inks 

(G) Tall oil, polymer with polyol 

P-97-1055 09/04/97 12/03/97 CBI (S) Pmn substances function as 
viscosity modifiers in lithographic 
printing inks; heatset web offset 
printing inks; sheetfed quickset 
printing inks 

(G) Tall oil, polymer with maleic anhydride 
and polyol 

on the TSCA Inventory. Section 5 of 
TSCA also requires EPA to publish 
receipt and status information in the 
Federal Register each month reporting 
premanufacture notices (PMN) and test 
marketing exemption (TME) application 
requests received, both pending and 
expired. The information in this 
document contains notices received 
from Septembers, 1997 to September 
12, 1997. 
ADDRESSES: Written comments, 
identified by the document control 
number “[OPPTS-51874]” and the 
specific PMN number, if appropriate, 
should be sent to: Document Control 
Office (7407), Office of Pollution 
Prevention and Toxics, Environmental 

List of Subjects 

Environmental protection. 
Premanufacture notices. 

Dated: December 30,1997. 

AllaLi) S. Abramson, 

Acting Director, Information Management 
Division, Office of Pollution Prevention and 
Toxics. 

(FR Doc. 98^39 Filed 1-7-98; 8:45 am) 

BILLING CODE 6560-50-E 

ENVIRONMENTAL PROTECTION 
AGENCY 

[OPPTS-61874; FRL-6756-8] 

Certain Chemicals; Premanufacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

SUMMARY: Section 5 of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical to notify EPA 
and comply with the statutory 
provisions pertaining to the 
manufacture or import of substances not 
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Protection Agency, 401 M St., SW., Rm. 
ETG-099 Washington, DC 20460. 

Comments and data may also be 
submitted electronically by sending 
electronic mail (e-mail) to: 
ncic@epamail.epa.gov. Electronic 
comments must be submitted as an 
ASCII file avoiding the use of special 
characters and any form of encryption. 
Comments and data will also be 
accepted on disks in WordPerfect in 5.1/ 
6.1 file format or ASCII file format. All 
comments and data in electronic form 
must be identified by the docket number 
lOPPTS-518741. No Confidential 
Business Information (CBI) should be 
submitted through e-mail. Electronic 
comments on this notice may be filed 
online at many Federal Depository 
Libraries. Additional information on 
electronic submissions can be found 
under “SUPPLEMENTARY 
INFORMATION” of this document. 

All comments which contain 
information claimed as CBI must be 
clearly marked as such. Three sanitized 
copies of any comments containing 
information claimed as CBI must also be 
submitted and will be placed in the 
public record for this notice. Persons 
submitting information on any portion 
of which they believe is entitled to 
treatment as CBI by EPA must assert a 
business confidentiality claim in 
accordance with 40 CFR 2.203(b) for 
each such portion. This claim must be 
made at the time that the information is 
submitted to EPA. If a submitter does 
not assert a confidentiality claim at the 
time of submission, EPA will consider 
this as a waiver of any confidentiality 
claim and the information may be made 
available to the public by EPA without 
further notice to the submitter. 
FOR FURTHER INFORMATION CONTACT: 

Susan B. Hazen, Director, 
Environmental Assistance Division 
(7408), Office of Pollution Prevention 
and Toxics. Environmental Protection 
Agency, Rm. E-545, 401 M St., SW., 
Washington, DC, 20460, (202) 554-1404, 
TDD (202) 554-0551; e-mail: TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY INFORMATION: Under the 
provisions of TSCA, EPA is required to 
publish notice of receipt and status 
reports of chemicals subject to section 5 
reporting requirements. The notice 
requirements are provided in TSCA 
sections 5(d)(2) and 5(d)(3). Specifically, 
EPA is required to provide notice of 
receipt of PMNs and TME application 

requests received. EPA also is required 
to identify those chemical submissions 
for which data has been received, the 
uses or intended uses of such chemicals, 
and the nature of any test data which 
may have been developed. Lastly, EPA 
is required to provide periodic status 
reports of all chemical substances 
undergoing review and receipt of 
notices of commencement. 

A record has been established for this 
notice under docket number “[OPPTS- 
51874]” (including comments and data 
submitted electronically as described 
below). A public version of this record, 
including printed, paper versions of 
electronic comihents, which does not 
include any information claimed as CBI, 
is available for inspection from 12 noon 
to 4 p.m., Monday through Friday, 
excluding legal holidays. The public 
record is located in the TSCA 
Nonconfidential Information Center 
(NCIC), Rm. NEM-B607, 401 M St., SW., 
Washington, DC 20460. 

Electronic comments can be sent 
directly to EPA at: 

oppt.ncic@epamail.epa.gov 

Electronic comments must be 
submitted as an ASCII file avoiding the 
use of special characters and any form 
of encryption. 

The official record for this notice, as 
well as the public version, as described 
above will be kept in paper form. 
Accordingly, EPA will transfer all 
comments received electronically into 
printed, paper form as they are received 
and will place the paper copies in the 
official record which will also include 
all comments submitted directly in 
writing. The official record is the paper 
record maintained at the address in 
“ADDRESSES” at the beginning of this 
document. 

In the past, EPA has published 
individual notices reflecting the status 
of section 5 filings received, pending or 
expired, as well as notices reflecting 
receipt of notices of commencement. In 
an effort to become more responsive to 
the regulated community, the users of 
this information and the general public, 
to comply with the requirements of 
TSCA, to conserve EPA resources, and 
to streamline the process and make it 
more timely, EPA is consolidating these 
separate notices into one comprehensive 
notice that will be issued at regular 
intervals. 

In this notice, EPA shall provide a 
consolidated report in the Federal 

Register reflecting the dates PMN 
requests were received, the projected 
notice end date, the manufacturer or 
importer identity, to the extent that such 
information is not claimed as 
confidential and chemical identity, 
either specific or generic depending on 
whether chemical identity has been 
claimed confidential. Additionally, in 
this same report, EPA shall provide a 
listing of receipt of new notices of 
commencement. 

EPA believes the new format of the 
notice will be easier to understand by 
the interested public, and provides the 
information that is of greatest interest to 
the public users. Certain information 
provided in the earlier notices will not 
be provided under the new format. The 
status reports of substances under 
review, potential production volume, 
and summaries of health and safety data 
will not be provided in the new notices. 

EPA is not providing production 
volume information in the consolidated 
notice since such information is 
generally claimed as confidential. For 
this reason, there is no substantive loss 
to tbe public in not publishing the data. 
Health and safety data are not 
summarized in the notice since it is 
recognized as impossible, given the 
format of this notice, as well as the 
previous style of notices, to provide 
meaningful information on the subject. 
In those submissions where health and 
safety data were received by the Agency, 
a footnote is included by the 
Manufacturer/Importer identity to 
indicate its existence. As stated below, 
interested persons may contact EPA 
directly to secure information on such 
studies. 

For persons who are interested in data 
not included in this notice, access can 
be secured at EPA Headquarters in tbe 
NCIC at the address provided above. 
Additionally, interested parties may 
telephone the Document Control Office 
at (202) 260-1532, TDD (202) 554-0551, 
for generic use information, health and 
safety data not claimed as confidential 
or status reports on section 5 filings. 

Send all comments to the address 
listed above. All comments received 
will be reviewed and appropriate 
amendments will be made as deemed 
necessary. 

This notice will identify: (I) PMNs 
received; and (II) Notices of 
Commencement to manufacture/import. 
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I, 2 Premanufacture Notices Received From: 09/08/97 to 09/12/97 

Case No. Received 
Date 

Projected 
Notice 

End Date 
Manufacturer/Importer Use Chemical ] 

P-97-1056 
P-97-1057 

09/09/97 
09/09/97 

12/08/97 
12/08/97 

H. B. Fuller Company 
H. B. Fuller Company 

(S) Epoxide curative 
(S) Epoxide curative 

(G) Polyether amine , 

(G) Polyether amine 

II. 12 Notices of Commencement/Import Received Date: 09/08/97 to 09/12/97 

P-92-0166 
P-94-1727 
P-95-1328 
P-96-0659 
P-96-1127 
P-96-1607 
P-97-0428 
P-97-0627 
P-97-0628 
P-97-0629 
P-97-0643 
P-97-0e59 

Received 
Date 

09/09/97 
09/09/97 
09/09/97 
09/11/97 
09/12/97 
09/10/97 
09/09/97 
09/08/97 
09/08/97 
09/08/97 
09/09/97 
09/09/97 

Commenement/Importer 

08/18/97 
08/28/97 
08/07/97 
09/03/97 
08/21/97 
08/04/97 
08/08/97 
08/08/97 
08/08/97 
08/08/97 
08/22/97 
08/11/97 

(S) 5-decen-l-ol, acetate, (2)- 
(G) Neopentyl glycol diesters with branched fatty acids 
(G) Hydrocarbon modified rosin resin 
(G) Carbomethoxy imino heteromonocycle hydrochloride 
(S) 2-hepten-4-one, 5-methyl-, 
(G) Salt of a substituted benzoic add 
(G) Aromatic carbamate 
(G) Organooxy functional polyoxyalkylene siloxane 
(G) Organooxy functional polyoxyalkylene siloxane 
(G) Organooxy functional polyoxyalkylene siloxane 
(G) Partially fluorinated aliphatic compound 
(G) Salt of a mixed amidoamine 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 9 and 140 

[FRL-5942-4] 

RIN 2040-AC61 

Marine Sanitation Device Standard— 
Establishment of Drinking Water intake 
No Discharge Zone(s) Under Section 
312(f)(4)(B) of the Clean Water Act 

AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 

SUMMARY: The Clean Water Act (CWA) 
authorizes the Administrator of the 
Environmental Protection Agency (EPA) 
to establish drinking water intake no 
discharge zones upon application by a 
State. Within these zones, the discharge 
of sewage from a vessel, whether treated 
or untreated, is prohibited. These no 
discharge zones protect the quality of 
public drinking water supplies in those 
areas by decreasing the possibility of 
contamination from sewage discharged 
from vessels. 

This provision was added to section 
312 of the Clean Water Act in 1977, after 
EPA had promulgated regulations on 
application requirements for other types 
of no discharge zones. Before today, 
EPA had not promulgated regulations 
specific to application requirements for 
drinking water intake no discharge 
zones under the CWA. Applicants for 
drinking water intake zones, therefore, 
have followed application requirements 
which are not tailored to drinking water 
intakes, and have provided more 
information than needed for these no 
discharge zones. Today, EPA is 
promulgating application requirements 
specific to drinking water intake no 
discharge zones. The effect of today’s 
rule would be to more specifically tailor 
the type of information required in an 
application for a drinking water intake 
no discharge zone and reduce the 
amount of information a State must 
submit. 
EFFECTIVE DATE: These regulations take 
effect on February 9,1998. 
ADDRESSES: The official record for this 
rulemaking is available for inspection at 
EPA’s water Docket, Rm M2616, 
Waterside Mall, 401 M Street, S.W., 
Washington, D.C, 20460. For access to 
the Docket, call (202) 260-3027 between 
9 a.m. and 3:30 p.m., Monday through 
Friday, excluding legal holidays for an 
appointment. EPA public information 
regulation (40 CFR Part 2) provides that 
a reasonable fee may be charged for 
copying. 

FOR FURTHER INFORMATION CONTACT: 

Deborah Lebow, Oceans and Coastal 
Protection Division, United States 
Environmental Protection Agency, 
4504F, 401 M St. S.W., Washington, 
D.C. 20460, (202) 260-8448. 

SUPPLEMENTARY INFORMATION: 

Regulated Entities 

Entities potentially affected by this 
action include States who seek to 
establish a drinking water intake no 
discharge zone where vessel sewage is 
prohibited in a specified area, under 
section 312(f) of the Clean Water Act. 
Potentially affected entities include: 

Category 
Examples of poten¬ 

tially affected entities 

State/local/tribal gov¬ 
ernments. 

States applying for no 
discharge zones. 

Public Comments 

EPA is today clarifying the 
application requirements for designating 
drinking water intake no discharge 
zones under section 312 of the CWA. 
This rule only applies to States 
requesting approval of drinking water 
intake no discharge zones and has no 
direct effect on any regulated entity. 
These requirements are promulgated 
pursuant to section 312(f)(4)(B) of the 
CWA (33 U.S.C. 1322(f)(4)(B)), which 
provides that “Upon application by a 
State, the Administrator shall, by 
regulation, establish a drinking water 
intake zone in any waters within such 
State and prohibit the discharge of 
sewage from vessels within that zone.” 
The effect of this rule is to set out 
application requirements specific to 
drinking water intake no discharge 
zones. It will reduce the amount of 
information States are required to 
submit to EPA under existing 40 CFR 
140.4(b) to establish these no discharge 
zones. 

EPA proposed this change on October 
16, 1996 (61 FR 54014-54017). The 
background and details pertaining to 
this change are detailed there and will 
not be repeated here. Today EPA is 
promulgating the regulations as they 
were originally proposed. 

EPA received four sets of comments 
on the proposal all of which supported 
the proposal in full. One of the 
commenters, however, suggested that 
EPA take a more active enforcement 
role, and consider prohibiting other 
types of discharges such as spills, paints 
when a boat is refueling or in repair, in 
addition to prohibiting sewage 
discharge. Since Section 312 addresses 
vessel sewage, this comment is beyond 
the scope of these regulations and will 
not be addressed here. The Agency 

notes, however, that spills are addressed 
in other parts of the CWA (e.g., section 
311). Another commenter asked that we 
require NOAA nautical charts rather 
than uses maps. We have made the 
change to require NOAA charts where 
applicable. 

States are encouraged to establish 
drinking water intake no discharge 
zones that are consistent with source 
water protection areas for surface water 
systems delineated pursuant to Section 
1453(a)(2)(A) of the Safe Drinking Water 
Act Amendments of 1996 and the 
forthcoming Source Water Assessment 
and Protection guidance. In fact. States 
could incorporate these no discharge 
zones into source water assessment 
programs and pay for their delineation 
with funds set aside fi’om the new 
Drinking Water State Revolving Fund. 

Compliance With Other Laws and 
Executive Orders 

A. Regulatory Flexibility Act 

Under the Regulatory Flexibility Act 
(RFA), EPA generally is required to 
conduct a regulatory flexibility analysis 
describing the impact of the regulatory 
action on small entities as part of 
rulemaking. However, under section 
605(b) of the RFA, if EPA certifies that 
the rule will not have a significant 
economic impact on a substantial 
number of small entities, EPA is not 
required to prepare an RFA. Pursuant to 
Section 605(b) of the Regulatory 
Flexibility Act, 5 U.S.C. 605(b), the 
Administrator certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. Today’s rule simplifies existing 
requirements and should have no direct 
effect on small entities. The rule, which 
reduces existing regulatory 
requirements, applies only to States, 
which do not qualify as small entities. 

B. Paperwork Reduction Act 

The Office of Management and Budget 
(OMB) has approved the information 
collection requirements contained in 
this rule under the provisions of the 
Paperwork Reduction Act, 44 U.S.C. 
3501 et seq. EPA prepared an 
Information Collection Request (ICR) 
document (ICR No. 1791.01) and has 
assigned OMB control number 1791.01. 
A copy may be obtained from Sandy 
Farmer, OPPE Regulatory Information 
Division: U.S. Environmental Protection 
Agency (2137); 401 M St., S.W.; 
Washington, DC 20460 or by calling 
(202)260-2740. 

This information is required from 
States who wish to designate a drinking 
water intake no discharge zone under 
CWA Section 312(f)(4)(B). It allows the 
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EPA Administrator to evaluate these 
State applications for designating no 
discharge zones to ensure that the 
discharge area is the appropriate- size to 
protect drinking water intake zones 
from vessel sewage. This information is 
not of a confidential nature. 

Under existing regulatory provisions, 
applications for drinking water intake 
no discharge zones have an estimated 
reporting burden averaging 167 hours 
per application and an estimated annual 
record keeping burden of one hour per 
applicant at approximately $82 per 
application. Under the new regulations, 
the reporting burden is reduced to 101 
hours per application and the annual 
record keeping burden per application 
is estimated at one hour at 
approximately $82 per application. This 
rule reduces the reporting burden by 66 
hours per application. Burden means 
the total time, effort, or financial 
resources expended by persons to 
generate, maintain, retain, or disclose or 
provide information to or for a Federal 
agency. This includes the time needed 
to review instructions: develop, acquire, 
install, and utilize technology and 
systems for the purposes of collecting, 
validating, and verifying information, 
processing and maintaining 
information, and disclosing and 
providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements: train personnel to be able 
to respond to a collection of 
information: search data sources; 
complete and review the collection of 
information: and transmit or otherwise 
disclose the information. 

An Agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid 0MB 
control number. The OMB control 
numbers for EPA’s regulations are listed 
in 40 CFR Part 9 and 48 CFR Chapter 
15. EPA is today amending the table of 
currently approved information 
collection request control numbers to 
include the OMB control number for the 
information collection request for this 
rule. This ICR was previously subject to 
public notice and comment prior to 
OMB approval. As a result, EPA finds 
that there is “good cause” under section 
553(b)(B) of the Administrative 
Procedure Act (5 U.S.C. 553(b)(B)) to 
amend this table without prior notice 
and comment. Due to the technical 
nature of the table, further notice and 
comment would be unnecessary. 

C. Executive Order 12866 

Under Executive Order 12866 (58 FR 
51735, October 4,1993), the Agency 
must determine whether the regulatory 

action is “significant” and therefore, 
subject to OMB review and the 
requirements of the Executive Order. 
The Order defines “significant 
regulatory action” as one that is likely 
to result in a rule that may: (1) Have an 
annual effect on the economy of $100 
million or more or adversely affect in a 
material way the economy, a sector of 
the economy, productivity, competition, 
jobs, the environment, public health or 
safety, or State, local, or tribal 
governments or communities; (2) Create 
a serious inconsistency or otherwise 
interfere with an action taken or 
planned by another agency; (3) 
Materially alter the budgetary impact of 
entitlements, grants, user fees, or loan 
programs or the rights and obligations of 
recipients thereof; or (4) Raise novel 
legal or policy issues arising out of legal 
mandates, the President’s priorities, or 
the principles set forth in the Executive 
Order. 

It has been determined that this rule 
is not a “significant regulatory action” 
under the terms of Executive Order 
12866 and is therefore not subject to 
OMB review. 

D. The Unfunded Mandates Reform Act, 
and Executive Order 12875 

Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), Public 
Law 104—4, establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local, 
and tribal governments and the private 
sector. Under Section 202 of UMRA, 
EPA generally must prepare a written 
statement, including a cost-benefit 
analysis, for proposed and final rules 
with “Federal mandates” that may 
result in expenditures to State, local, 
and tribal governments, in the aggregate, 
or to the private sector, of $100 million 
or more in any one year. Before 
promulgating an EPA rule for which a 
written statement is needed. Section 205 
of the UMRA generally requires EPA to 
identify and consider a reasonable 
number of regulatory alternatives and 
adopt the least costly, most cost- 
effective or least burdensome alternative 
that achieves the objectives of the rule. 
The provisions of Section 205 do not 
apply when they are inconsistent with 
applicable law. Moreover, Section 205 
allows EPA to adopt an alternative other 
than the least costly, most cost-effective 
or least burdensome alternative if the 
Administrator publishes with the final 
rule an explanation why that alternative 
was not adopted. Before EPA establishes 
any regulatory requirements that may 
significantly or uniquely affect small 
governments, including tribal 
governments, it must have developed 
under Section 203 of the UMRA a small 

government agency plan. The plan must 
provide for notifying potentially 
affected small governments, enabling 
officials of affected small governments 
to have meaningful and timely input in 
the development of EPA regulatory 
proposals with significant Federal 
intergovernmental mandates, and 
informing, educating, and advising 
small governments on compliance with 
the regulatory requirements. EPA has 
determined that today’s regulation does 
not impose any enforceable duties upon 
the private sector. Therefore, this final 
rulemaking is not a “private sector 
mandate.” 

Further, EPA has determined that 
today’s action does not include a 
Federal mandate that may result in 
expenditures of $100 million or more by 
either State, local, and tribal 
governments, in the aggregate, or to the 
private sector in any one year. This 
rulemaking should reduce the reporting 
and recordkeeping burden on State 
applicants. Thus, this rule is not subject 
to the requirements of Sections 202 and 
205 of the UMRA. It is codifying in 40 
CFR 140.4(c) that which already exists 
in the statute and is self-implementing. 
Therefore, this rule does not 
significantly or uniquely affect small 
governments. Executive Order 12875 
requires that, to the extent feasible and 
permitted by law, no Federal agency 
shall promulgate any regulation that is 
not required by statute and that creates 
a mandate upon a State, local, or tribal 
government, unless funds necessary to 
pay the direct costs incurred by the 
State, local or tribal government in. 
complying with the mandate are 
provided by the Federal government. 
EPA has determined that the 
requirements of Executive Order 12875 
do not apply to today’s rulemaking, 
since no mandate is created by this 
action. 

E. Small Business Regulatory 
Enforcement Fairness Act of 1996 

Under 5 U.S.C. 801(1)(A) as added by 
the Small Business Regulatory 
Enforcement Fairness Act of 1996, EPA 
submitted a report containing this rule 
and other required information to the 
U.S. Senate, the U.S. House of 
Representatives and the Comptroller 
General of the General Accounting 
Office prior to publication of the rule in 
today’s Federal Register. This rule is 
not a “major rule” as defined by 5 
U.S.C. 804(2). 

F. National Technology Transfer and 
Advancement Act 

Under section 12(d) of the National 
Technology Transfer and Advancement 
Act (NTTAA), the Agency is required to 
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use voluntary consensus standards in its 
regulatory activities unless to do so 
would be inconsistent with applicable 
law or otherwise impractical. Voluntary 
consensus standards are technical 
standards (e.g., materials specifications, 
test methods, sampling procedures, 
business practices, etc.) that are 
developed or adopted by voluntary 
consensus standards bodies. Where 
available and potentially applicable 
voluntary consensus standards are not 
used by EPA, the Act requires the 
Agency to provide Congress, through 
the OfHce of Management and Budget, 
an explanation of ^e reasons for not 
using such standards. 

The Agency has foimd that this final 
rule does not contain any technical 
standards subject to the NTTAA. 

List of Subjects 

40 CFR Part 9 

Reporting and recordkeeping 
requirements. 

40 CFR Part 140 

Environmental protection. Drinking 
water intake zones, Marine sanitation 
device standard. No discharge areas. 

Dated: December 22,1997. 
Carol M. Browner, 

Administrator. 

For the reasons set forth in the 
preamble, 40 CFR jiarts 9 and 140 are 
amended as follows: 

PART 9—[AMENDED] 

1. The authority citation for part 9 
continues to read as follows: 

Authority: 7 U.S.C. 135 et seq., 136-136y: 
15 U.S.C. 2001, 2003, 2005, 2006. 2601-2671; 
21 U.S.C,^31j. 346a. 348; 31 U.S.C. 9701; 33 
U.S.C 1251 et seq..l311.1313d, 1314,1318, 
1321,1326,1330,1342,1344,1345(d)and 
(e), 1361; E.0.11735, 38 FR 21243, 3 CFR, 
1971-1975 Comp. P.973; 42 U.S.C. 241, 242b, 
243, 246, 300{, 300g, 300g-l, 300g-2, 300g- 
3, 300g-4, 30(%-5, 300g-6, 300j-l, 300}-2, 
300j-3, 300j-4, 300j-9,1857 et seq., 6901- 
6992k,7401-7671q, 7542, 9601-9657,11023, 
11048. 

2. In § 9.1 the table is amended by 
adding a new heading and entry in 
numerical order to read as follows: 

§9.1 OMB approvals under the Paperwork 
Reduction Act. 
***** 

40 CFR citation OMB con¬ 
trol No. 

Marine Sanitation Device 
Standard: 
Part 140 . 2040-0187 

PART 140—[AMENDED] 

3. The authority citation for part 140 
is revised to read as follows: 

Authority: 33 U.S.C. 1322, as amended. 

4. Section 140.4 is amended: 
a. In paragraph (a) introductory text, 

in the first sentence, by revising the first 
word “A” to read “a” and by adding to 
the begirming of the sentence the words 
“Prohibition pursuant to CWA section 
312(0(3):*’. 

b. In paragraph (b) introductory text, 
in the first sentence, by revising the first 
word “A” to read “a” and by adding to 
the beginning of the sentence the words 
“Prohibition pursuant to CWA section 
312(0(4HA):’’ and by removing from the 
first sentence the words “312(0(4)*’ and 
adding,-in their place, the words 
“312(0(4)(A)**. 

c. In paragraph (b)(1) by removing the 
word “prohibited,** and adding in its 
place the words “prohibited pursuant to 
CWA Section 312(0(4)(A):**, and by 
redesignating paragraph (b)(l)(ii) as new 
paragraph (c)(4)(i) and adding and 
reserving paragraph (b)(l)(ii). 

d. By adding the following new 
paragraph (c)(1), (c)(2), (c)(3) and (c)(4) ’ 
introductory text; and by adding and 
reserving (c)(4)(ii) to read as follows: 

§140.4 Complets prohibition. 
***** 

(c)(1) Prohibition pursuant to CWA 
section 312(0(4)(B): A State may make 
written application to the Administrator 
of the Environmental Protection Agency 
under section 312(f)(4)(&) of the Act for 
the issuance of a regulation establishing 
a drinking water intake no discharge 
zone which completely prohibits 
discharge from a vessel of any sewage. 

whether treated or untreated, into that 
zone in particular waters, or portions 
thereof, within such State. Such 
application shall: 

(1) Identify and describe exactly and 
in detail the location of the drinking 
water supply intake(s) and the 
community served by the intake(s), 
including average and maximum 
expected amounts of inflow; 

(ii) Specify and describe exactly and 
in detail, the waters, or portions thereof, 
for which a complete prohibition is 
desired, and where appropriate, average, 
maximum and low flows in million 
gallons per day (MGD) or the metric 
equivalent; 

(iii) Include a map, either a USGS 
topographic quadrant map or a NOAA 
nautical chart, as applicable, clearly 
marking by latitude and longitude the 
waters or portions thereof to be 
designated a drinking water intake zone; 
and 

(iv) Include a statement of basis 
justifying the size of the requested 
drinking water intake zone, for example, 
identifying areas of intensive boating 
activities. 

(2) If the Administrator finds that a 
complete prohibition is appropriate 
under this paragraph, he or she shall 
publish notice of such finding together 
with a notice of proposed rulem^ing, 
and then shall proceed in accordance 
with 5 U.S.C. 553. If the Administrator’s 
finding is that a complete prohibition 
covering a more restricted or more 
expanded area than that applied for by 
the State is appropriate, he or she shall 
also include a statement of the reasons 
why the finding differs in scope from 
that requested in the State’s application. 

(3) If the Administrator finds that a 
complete prohibition is inappropriate 
under this paragraph, he or she shall 
deny the application and state the 
reasons for such denial. 

(4) For the following waters the 
discharge from a vessel of any sewage, 
whether treated or not, is completely 
prohibited pursuant to CWA section 
312(f)(4)(B): 

(i) * * * 
(ii) (Reserved). 

[FR Doc. 98-431 Filed 1-7-98; 8:45 am) 
BILUNQ CODE 6560-60-0 
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1.35, 39, 42, 453, 707 
54 .708 
301 ..1086 

29 CFR 

1910.1152 
1926.1152 

30 CFR 

Proposed Rules: 
Ch. II.185 
56 .290 
57 .290 
62.  .290 
70 .290 
71 .290 
918.712 
936.454 

33 CFR 

Proposed Rules: 
165.1089 

35 CFR 

Proposed Rules: 
133. 
135. 

17 CFR 

Ch. II.... .451 
186 
186 
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38CFR 

3.412, 413 

39 CFR 

111.153 

40 CFR 

9.673,926, 1059, 1318 
51 .414 
52 .26,414,415, 674, 1060 
60 .414 
61 .414 
68.640 
85 .926 
86 .926 
140.1318 
180.156,416, 417, 676, 679 
228.682 
244 .683 
245 .683 
271.683 
712.684 
716.  684 
721 .673, 685, 686 

Proposed Rules: 
52 .456, 714, 1091 
73.714 

42 CFR 

405.687 
413.292 

440. .292 
441. ..292 
489... .292 

Proposed Rules: 
1001. .187 

44 CFR 

11. .1063 

45 CFR 

Propos^ Rules: 
302. .187 
303. .187 
304... .187 

47 CFR 

0. .990 
1. .990 
54. .... '.162 
73. .164, 160 
Proposed Rules: 
1. .460, 770 
21. .770 
24. .770 
26. .770 
27. .770 
73. .193, 

194 
90. .770 
95. .770 

48 CFR 

53. .648 
1505. .690 
1514. .690 
1535. .418 
1537. .690 
1548. .690 
1552. ..418, 690, 691 
Proposed Rules: 
44. .649 
922. .386 
952.... .386 
970. .386 

49 CFR 

571... .27 
653. .418 
654... .418 
Proposed Rules: 
232. .195 
571. .46 

50 CFR 

17. .692 
285. .667 
600. .419 
622. .290, 443 
648. .444 
660.. .419 
Proposed Rules: 
648. ..'.466 
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REMINDERS 
The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion from 
this list has no legal 
significance. 

RULES GOING INTO 
EFFECT JANUARY 8, 
1998 

AGRICULTURE 
DEPARTMENT 
Agricultural Marketing 
Service 
Grapes grown in— 

California; published 1-7-98 

ENVIRONMENTAL 
PROTECTION AGENCY 
Toxic substances: 

Significant new uses— 
Polyalkylene polyamine; 

published 12-^97 

FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common carrier services; 

Foreign participation in U.S. 
telecommunications 
market; effective 
competitive opportunities 
test changes; published 
12-9-97 

TREASURY DEPARTMENT 
Thrift Supervision Office 
Lending and investment: 

Adjustable-rate mortgage 
loans; disclosure 
requirements; published 1- 
8-98 

COMMENTS DUE NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural Marketing 
Service 
Raisins produced from grapes 

grown in California; 
comments due by 1-12-98; 
published 11-13-97 

COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fishery conservation and 

management: 
Alaska; fisheries of 

Exclusive Economic 
Zone— 
Bering Sea and Aleutian 

Islands and Gulf of 
Alaska groundfish; 
comments due by 1-12- 
98; published 11-12-97 

Bering Sea and Aleutian 
Islands groundfish; 

comments due by 1-14- 
98; published 12-15-97 

Bering Sea and Aleutian 
Islands groundfish; 
correction; comments 
due by 1-14-98; 
published 12-23-97 

Gulf of Alaska groundfish; 
comments due by 1-14- 
98; published 12-15-97 

Pacific halibut; comments 
due by 1-14-98; 
published 12-15-97 

West States and Western 
Pacific fisheries— 
Northern anchovy; 

comments due by 1-16- 
98; published 12-17-97 

Marine mammals; 
Commercial fishing 

authorizations— 
Take reduction plan and 

emergency regulations; 
hearings; comments 
due by 1-14-98; 
published 12-12-97 

DEFENSE DEPARTMENT 
Civilian health and medical 

program of uniformed 
services (CHAMPUS): 
TRICARE program; 

reimbursement; comments 
due by 1-13-98; published 
11- 14-97 

ENVIRONMENTAL 
PROTECTION AGENCY 
Air programs; approval and 

promulgation; State plans 
for designated facilities and 
pollutants: 
North Dakota; comments 

due by 1-14-98; published 
12- 15-97 

Air quality implementation 
plans; approval and 
promulgation; various 
States: 
Arizona; comments due bv 

1-16-98; published 12-17- 
97 

Colorado; correction; 
comments due by 1-16- 
98; published 12-17-97 

Montana; comments due by 
1-14-98; published 12-15- 
97 

Texas; comments due by 1- 
16-98; published 12-17-97 

FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio stations; table of 

assignments: 
Alabama et al.; comments 

due by 1-12-98; published 
12-2-97 

Television broadcasting: 
Cable television systems— 

Inside wiring; comments 
due by 1-13-98; 
published 11-14-97 

FEDERAL HOUSING 
FINANCE BOARD 
Federal home loan bank 

system: 
Federal Home Loan Bank 

bylaws; approval authority; 
comments due by 1-12- 
98; published 12-11-97 

FEDERAL RESERVE 
SYSTEM 
Depository institutions; reserve 

requirements (Regulation D): 
Weekly reporters 

requirements; move to 
lagged resenre 
maintenance system; 
comments due by 1-12- 
98; published 11-12-97 

INTERIOR DEPARTMENT 
Fish and Wildlife Service 
Endangered and threatened 

species; 
Gray Wolf; comments due 

by 1-12-98; published 12- 
11-97 

INTERIOR DEPARTMENT 
National Park Service 
Special regulations: 

Delaware Water Gap 
National Recreation Area; 
designation of bicycle 
routes; comments due by 
1-12-98; published 11-13- 
97 

INTERIOR DEPARTMENT 
Surface Mining Reclaniation 
and Enforcement Office 
Permanent program and 

abandoned mine land 
reclamation plan 
submissions; 
Oklahoma; comments due 

by 1-14-98; published 12- 
15-97 

Surface coal mining and 
reclamation operations: 
Ownership and control, 

permit application process, 
and improvidently issued 
permits; comments due by 
1-16-98; published 11-26- 
97 

LABOR DEPARTMENT 
Mine Safety and Health 
Administration 
Program policy letters: 

Occupational illnesses of 
miners, including retired 
or inactive miners; 
reporting requirements; 
comments due by 1-12- 
98; published 11-12-97 

NATIONAL CREDIT UNION 
ADMINISTRATION 
Freedom of Information Act 

and Privacy Act; 
implementation; comments 
due by 1-12-98; published 
11-13-97 

INTERIOR DEPARTMENT 
National Indian Gaming 
Commission 
Indian Gaming Regulatory Act: 

Indian gaming operations; 
annual fees; comments 
due by 1-1^98; published 
12-16-97 

NUCLEAR REGULATORY 
COMMISSION 
Production and utilization 

facilities; domestic licensing: 
Nudear power plants— 

Nudear power readers; 
permanent shutdown 
finandal protedion 
requirements; comments 
due by 1-13-98; 
published 10-30-97 

Rulemaking petitions: 
Crane, Peter G.; comments 

due by 1-16-98; published 
12-17-97 

TRANSPORTATION 
DEPARTMENT 
Coast Guard 
Ports and waterways safety: 

Vessels bound for ports and 
places; international safety 
management code 
verification status; 
comments due by 1-12- 
98; published 12-11-97 

TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness diredives: 

Airbus; comments due by 1- 
12-98; published 12-11-97 

Dassault; comments due by 
1-12-98; published 12-11- 
97 

Domier; comments due by 
1-12-98; published 12-11- 
97 

McDonnell Douglas; 
comments due by 1-16- 
98; published 11-17-97 

Saab; comments due by 1- 
12-98; published 12-11-97 

Class E airspace; comments 
due by 1-12-98; published 
12-10-97 

TREASURY DEPARTMENT 
Customs Service 
Customs relations with 

Canada and Mexico: 
Designation of land border 

crossing locations for 
certain conveyances; 
comments due by 1-16- 
98; published 11-17-97 

Trademarks, trade names, arvl 
copyrights: 
Anticounterfeiting Consumer 

Protedion Ad; disposition 
of merchandise bearing 
counterfeit American 
trademarks; civil penalties; 
comments due by 1-16- 
98; published 11-17-97 

TREASURY DEPARTMENT 
Injpmal Revenue Service 
Procedure and administration: 
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Internal revenue law 
violations; rewards for 
information: cross 
reference; comments due 
by 1-12-98; published 10- 
14-97 

TREASURY DEPARTMENT 
Currency and foreign 

transactions; financial 
reporting and recordkeeping 
requirements: 
Bank Secrecy Act; 

implementation— 
Exemptions from currency 

transactions reporting: 
comments due by 1-16- 
98; published 11-28-97 

LIST OF PUBLIC LAWS 

The List of Public Laws for 
the 105th Congress, First 
Session, has been completed, 
ft will resume when bills are 
enacted into Public Law 
during the second session of 
the 105th Congress, which 
convenes on January 27, 
1998. 

Note: A Cumulative List of 
Public Laws was published in 
the Federal Register on 
December 31, 1997. 

Public Laws Electronic 
Notification Service 
(PENS) 

PENS is a free electronic mail 
rtotification service for newly 
enacted public laws. To 
subscribe, send E-mail to 
USTPRCX:@ETC.FED.GOV 
with the message: 

SUBSCRIBE PUBLAWS-L 
FIRSTN^E LASTNAME 

Note: This service is strictly 
for E-mail notification of new 
public laws only. The text of 
laws is not available through 
this service. We cannot 
respond to specific inquiries 
sent to this address. 





Printed on recycled paper 




