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2 MODES OF REDRESS. [§§ 10G4, 1005.

I. AMICABLE.

1. Negotiation.

§ 1004.

The ordinary mode of obtaining international redress is by diplo-

matic negotiation. There is nothing that so much conduces to the

adjustment of differences as a full and frank discussion of them.

Usually, negotiations are conducted by the regular official representa-

tives of the governments concerned. Where, however, the exigencies

or magnitude of the controvers}' appear to render it expedient,

special or additional representatives, official or unofficial, are em-

I^Ioyed ; and. where the occasion requires it, formal international

conferences are held. Of such conferences the history of diplomacy

aflfords many examples.

Where negotiation fails, the parties may try the good offices or

mediation of a friendly power, or may resort to arbitration.

" When a dispute as to territorial limits arises between two nations,

the ordinaiy course is to leave the territory claimed by them respec-

tively in the same condition {or as nearly so a:s possible) in which it

was when the difficulty first* occurred, until an amicable arrangement

can 1m» made in regard to conflicting i)retensions to it. It has not been

the intention of the United States to deviate from this course, nor has

any notice been given bj' Mexico that she proposed to assume juris-

diction over it, or change the possession as it was held at the conclu-

sion of the treaty of peace and limits between the two Republics.''

Mr. Marcy, S5ec. of State, to Mr. Conkling, min. to Mexico, May 18, 1853,

MS. Inst. Mex. XVI. 37G.

2. Good Offices and Mediation.

(1) to adjust diffebences.

§ 1005.

" There is a distinction between the case of good offices and of

mediator. The demand of good offices or their acceptance does not

confer the right of mediator. (Kliilx^r, Droit des Gens Moderne de
TEurope, Part II. tit. 2, § 1, ch. 2, § 100.) The offer of Russia to

mediate between the United States and Great Britain, in the war of

1812, was at once accepted by the former ; and in order to avoid delays

incident to the distance of the parties, plenipotentiaries were com-
missioned to conclude a treaty of peace with- persons clothed with
like power on the part of Great Britain. (Wait's State Papers, Vol.

IX. p. 223; President Madison's message. May 25, 1813.) The re-



§ 1065.] GOOD OFFICES AND MEDIATION. 3

fusal of Great Britain, at that time in the closest alliance with Rus-

sia, can only be accounted for by the supposed accordance between

the United States and Russia in questions of maritime law. Sir

James Mackintosh considered the rejection of the proffered media-

tion, whereby hostilities were unnecessarily prolonged, the less justifi-

able, as ' a mediator is a common friend, who couHsels both parties

with a weight proportioned to their belief in his integi'ity and their

respect for his power. But he is not an arbitrator, to whose decisions

they submit their differences, and whose award is binding on them.'

(Hansard's Parliamentary Debates, Vol. XXX. 526, April 11, 1815.)"

Lawrence's Wheaton (18(53), 495.

As to Russia's offer of mediatiou in tbe war of 1812, see Am. State Papers,

For. Rel. III. 623.

" The phrase ' good offices ' being somewhat elastic, it may be well

to confine its use to the two contingencies in respect to which this

Department is careful to limit its employment. In its first sense, it

corresponds to the French term o^cieux, or the Spanish oficioso, and

means the unofficial advocacy of interests which the agent may prop-

erly represent, but which it may not be convenient to present and

discuss on a full diplomatic footing. In its second sense, it is allied

to arbitral intermediation as an impartial adviser of both parties,

and not only implies but requires the assent of both parties and

oftener, a spontaneous invitation from each. Neither of these mean-

ings may be attached to the service which the Colombian minister

desires you to render."

Mr. Hay. Sec. of State, to Mr. McNally, No. 23.5, Marcb 16, 1900, MS. lust

Cent. Am. XXI. 645.

"On the part of France the mediation [that of Great Britain in

1835, as to the non-perfornumce of the French spoliation treaty] had

IxTMi publicly accepted before tlie offer of it could be received here.

Wliilst each of the two (Jovernments has thus discovered a just

solicitude to resort to all honorable means of adjusting amicably the

controversy betwwn them, it is a matter of congratuhition that the

mediation has lxH*n rendered unnecessary. Under such circumstances

the anticipation may Ix; confidently indulged that the disagreement

between the United States and France will not have produced more

than a temi)orary estrangement. ... Of the elevated and diso-

interested part the (ioverni.ient of (ireat Britain has acted, and was

prepare<l to act, I have already had occasion t<» express my high

sense."

Pr»'Miih>nt .lackHon, nicKwi);*' <»f Fohruary 22, l.s."{6, Uicliardsoii's M»'ssa;;«>s,

III. 216.

Ah to tlii' (iisputc lK't\v«H>n tUv I'nitiMl Statos :iii<l I'raiKV, to wlii'ii Presi-

dent Juckson referriHl, stf infra, § K«>5.
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" It has never hoen the i)uipose of the Government of the United

States to interpose, directly or indirectly, in the affairs of the states of

Central America, with a view to settle the controversies between them

by any influence whatsoever exercised by this Government, without

their request or free consent. The mediation and friendly offices of

this (Government have been solicited, and this request has been com-

plied with and nothing more. Not a step has been taken to coerce

either of those Governments into any measure not satisfactory to

itself. These Republics are small, and in a great degree powerless,

but we respect the national character and independence of each. And
although it is to be deeply regretted that, for national purposes, they

are not united in some form of confederacy, yet, whilst things remain

as they now are, we are to treat with each of them as a separate and

independent state."

Mr. ^^'ebster. Sec. of State, to the Presideut, Aug. 12, 1852, MS. Report

Book VI. 447.

AA'ith reference to the action of the American minister in Bolivia

in tendering to the Bolivian (lovernment the good offices of the

United States for the renewal of friendly relations between Bolivia

and Great Britain, Mr. Seward expressed the opinion that the

American minister was '" rather premature " in making the offer.

If the Bolivian Government, said Mr. Seward, desired the mediation

of the United States, its w ish should have been referred to Washing-

ton and not accepted at once without instructions. " The office of a

mediator is an important one. Its duties can not be discharged

satisfactorily to the mediator himself or to the parties to the contro-

versy, without a full knowledge on his part of the origin, history,

and nature of the dispute. ... It w ould consequently be necessary

to furnish that information before even the expediency of our acting

as a mediator could properly be determined.'"

Mr. Seward. Sec. of State, to Mr. Caldwell, luiii. to Bolivia, No. 18, Feb.

18, 1809, MS. Inst. Bolivia, I. 10.5.

" The Government of the United States feels a deep interest in the

I>ermanent peace and pro.sperity of the South American states and
will not refuse to exercise such influence as may be proper to secure

an amicable settlement of the difficulty which has unfortunately
arisen among some of those countries."

Mr. I'Msh, Sec. of State, to Mr. Clapp, No. 19, Oct. 23, 1872, MS. Inst.

Argentine Republic, XVI. 22.

This statement referred to an intimation made by a special envoy of
Bolivia at Bueups Ayres, that, in case lie should fail to obtain satis-

factory terms for his country in the difficulty between Brazil and
the Argentine Republic, which also involved Bolivia and Paraguay,
an ai)plication would be made for the friendly offices of the United
States.
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In 1887, the Government of Salvador expressed to Mr. Hall, the

minister of the United States in Central America, a wish that the medi-

ation of the United States should be offered to Italy for the settlement

of a claim against Salvador arising from the sale of the Government

printing establishment in that country to an Italian subject. The

amount of the claim was about 2,000,000 francs. The United States

replied that, without more precise knowledge of the grounds of the

claim, it hesitated to tender mediation, but subsequently suggested

that the Salvadorian Government should sustain its minister in

naming a sum to settle the claim, and that, if a reasonable proi)osal

should be rejected by the Italian Government, the good offices of the

United States might then be offered. Subsequently, Mr. Hall's good

offices were solicited by the diplomatic representative of Italy, and,

under these circumstances, he was instructed that, if Iwith parties

joined in requesting his impartial good offices, he might visit Salvador

for that purpose. Mr. Hall accordingly tendered his good offices,

and, as the result of their exercise, it was agreed to settle the claim

for $270,000 payable in instalments.

For. Rel. 1888. I. 77. 78. 107, 120.

With reference to an inquiry as to what action the President would

take in ca.se he should l)e rec^uested to act as mediator between (ireat

Britain and the Congo State in a controversy as to certain territorial

rights in Africa, the Department of State said

:

" The readiness with which the Executive of this government has

responded in the past to invitations to exert friendly offices toward

the composition of questions at issue lx*tween foreign countries with

which the United States maintain relations of amity is in itself an

earnest of the cordial spirit in Avhich such overtures are likely to Iw

welcomed, when addressed to the President by the parties to the dis-

agi*(*Pment. I may, however, assume that the President would feel

a natural delicacy in making any statement of readiness to so act, in

advance of his offices In'ing solicited by the concurrent action of the

two governments concerned. . . . On several imi)<)rtant occasions,

some of them quite recent, the President has abstained from any indi-

cation in advance, to either pai'ty. of what reception he miglit ulti-

mately give to a joint re<|uest for his friendly concourse as a mediator

or arbitrator. Regarding, for my own part, such an attitude of

res<'rve as coiuijorting with the principle of resort to auiicablc and

impartial mediation, ami having in mind, moreover, the circumstance

that the President's electoral term will expire on the 4th of March
next, thus rendering it improbable that the suggested trust could b'-

iM'rsonally accej)ted and discharged by the present incumbent of that

high offiee, 1 have thougiit it pro|)er to refrain from taking Mr. Harri-

son's direction in thi' premises."

Mr. F(»ster, S«h-. of StJitr. to .Mr. Terrell, iiiin. to r.»'I;:iuiii. No. 'JiMi. .Nov.

23. 18i)2, MS. IiiHt. UelKiuin. III. 117.
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(2) TO AVERT HOSTILITIES.

§ 1066.

" The United States stand as the great American power, to which,

a5 their natural ally and friend, they [the South America nations]

will always be disposed first to look for mediation and assistance in

the event of any collision l)etween them and any European nation.

As such we may often kindly mediate in their behalf without entan-

gling ourselves in foreign wars or unnecessary controversies. When-

ever the faith of our treaties with any of them shall require our

interference, we nnist necessarily interpose."

President Taylor, annual message. Dee 4, 1849, Richardson's Messages,

V. 14.

" England again offered mediation between the United States and Mexico

in 1847, but the offer was not accepted by either party." (Dana's

Wheaton, § 73. note 40.)

President J. Q. Adams, message of May 21, 1828, giving correspondence

in relation to efforts to mediate between Spain and the Spanish

American states, is given in Am. State Papers, For. Rel. VI. 1006.

" The President has observed with deep solicitude the existence of

feelings of alienation between the republics of Ecuador and Peru.

The United States have neither a right nor a disposition to question

the merits of any controversies which have arisen between those

states, with both of which we desire to cultivate the most amicable

relations, while we would, if possible, contribute to the prosperity

and advancement of both. The United States feel very sensibly that

internal differences, like those which are now affecting themselves,

as well as differences between independent republics on this conti-

nent, have a manifest tendency to injure the common interest of all

the American republics. Animated by these views, the President

desires that you will seek an early o[)portunity to express them to

the (iovernment of Ecuador. While fully admitting the right of the

Government to pursue its own counsels, you will express a hope on

the part of this Government that its difficulties with Peru may admit
of peaceful solution l)y arbitration or otherwise. You will not tender

mediation on the part of the President.

''It is not consistent with his views of propriety and policy to

assume such an office, liut if his good offices should be desired by
both parties, he would use his best efforts in the recommendation of a

mediator who would do justice to the two republics."

Mr. Seward, Sec. of State, to Mr. Ilassaurek, min. to Ecuador, No. 6,

Nov. 20, 18(il, MS. Inst. Ecuador, I. 100.

The action of the German admiral in 1SS4 in raising the imperial

flag at Yap, in the Caroline Islands as a sign of occupation, caused
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ill Spain an outbreak of popular violence, which was marked by
attacks on the German embassy and the German consulate at Mad-
rid. In order to avert hostilities between the two countries Prince

Bismarck proposed the submission of the matter to the mediation of

the Pope. This proposal the Spanish Government accepted, and on

October 22, 1885, the Pope, as mediator, presented to the two govern-

ments certain propositions by which the sovereignty of Spain over

the Caroline and Pelew islands was confirmed, but by which Ger-

many acquired exceptional commercial rights, together with the

right to establish a naval station and a coal depot in the islands.

His Holiness advised that his propositions should be embodied bj'

Germany and Spain in a protocol, which should follow the form of

that concluded at Madrid on March 7, 1885, between Germany, Great

Britain, and Spain in relation to the Sulu archipelago. Such a jn-o-

tocol was signed at Rome December 17, 1885, by the German and
Spanish ambassadors.

For. Itel. 188G, 770.

Moore, Int. Arbitnitious, V. 5043-504G.

See, also, ^•up^a, § 80.

The Guatemalan minister at Washington having expressed a desire

for the friendly offices and moral influence of the United States to

prevent a '' war for conquest " by Mexico, the American minister at

Mexico was instructed to '' tender good offices in favor of peace with

honor between American republics, and deprecate unnecessary war."'

Mr. Rayard, Set-, of State, to Mr. Morgan, tel., April 11, 1885, MS. Inst.

Mexico, XXI. 269.

" For some years pa.st a growing disposition has been manifested by

certain states of Central and South America to refer disputes affect-

ing grave questions of international relationship and boundaries to

arbitration rather than to the sword. It has been, on several such

occasions, a source of profound satisfaction to the Government of the

United States to see that tliis country is, in a large measure, looked

to by all the American powers as their friend and mediator. The

just and impartial couns<'l of the President in such casi's has never

lx?en withheld, and his efforts have Ix'en rewarded by the i)ri' vent ion

of sanguinary strife or angry contentious between peoples vhom we

regard as brethren."

Mr. Blaine. See. of State, to Mr. Morgan, Nov. 29, 1881, MS. 'nst

Mexico, XX. 37.".

Art. I. of the treaty In'tween the Unitec' States and Coroa, of May
22, 1882, provides that " if other powers deal unjustly or oi)pressively

with either Government, tlie other will exert their good offices, on

H. Doc. r»5l vol 7 2
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being informed of the case, to bring about an amicable arrangement,

thus showing their friendly feelings." In June, 1894, the Corean

minister at Washington, under instructions of his government, rep-

resented that its independence ^vas seriously menaced by the action of

China and Japan, and invoked the interposition of the United States.

The United States tendered its good offices, but the precipitation of

hostilities between China and Japan defeated this purpose.

Mr. Gresbiuu, Sec. of State, to Mr. Bayard, ambuss, to England, No. 28.

July 20. 1894. For. Rel. 1894, App. I. 3G ; President Cleveland, annual

message, Dec. 3, 1894.

July 9, 1894, Mr. Gresham telegraphed to Mr. Sill, American miu. at

Seoul, that the United States could not intervene forcibly. (For. Rel.

1894. App. I. 31.)

Oct. 12, 1894, Mr. Gresham wrote to a Mr. Goschen, British charge, that

while the President earnestly desired " that China and Japan shall

speedily agree upon terms of peace alike honorable to both, and not

humiliating to Korea, he can not join England, Germany, Russia, and

France in an intervention, as requested." (For. Rel. 1894, App.

I. 70.)

(3) TO ENU WAB.

§ 1067.

In 1838, the Government of the United States instructed its min-

ister at Paris to acquaint the French Government with the readiness

of the President to afford his assistance in any form in which it might

appear likely to prove beneficial for the purpose of bringing an end

to the controversy then existing between France and Mexico. The
President, it was stated, would feel no delicacy in tendering his good

offices for that purpose, if he were not precluded from the adoption

of any specific steps by a report that the British Government had
offered its mediation.

Mr. Vail, Act. Sec. of State, to Mr. Cass, min. to France, No. 30, Oct.

29, 1838, MS. IJist. France, XIV. 249.

A similar comnmnication was addressed to the American minister in

London. (Ibid.)

" Our minister to China, in obedience to his instructions, has re-

mained i)erfectly neutral in the war between Great Britain and France
and the Chinese Empire, although, in conjunction with the Russian
minister, he was ever ready and willing, had the opportunity offered,

to employ his good offices in restoring peace between the parties. It

IS but an act of simple justice, both to our present minister and his

predecessor, to state that they have proved fully equal to the delicate,

trying, and responsible positions in which they have on different occa-

sions been placed."

President Buchanan, annual message, Dec. 3, 1860, Richardson's Messages,
V. 643.
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June 15, 1861, Lord Lyons, British minister, and M. Mercier,

French minister at Washington, called on Mr. Seward, and proposed

each to read an instruction which he had received from his Govern-

ment and to leave a copy of it, if desired. Mr. Seward, before con-

senting that the papers should be officially communicated to him,

inquired as to their contents, and, after inspecting them, he " declined

to hear them read, or to receive official notice of them." " The British

Government while declining, out of regard to our natural sensibility,

to propose mediation for the settlement of the differences which now
unhappily divide the American people, have nevertheless expressed,

in a very proper manner, their willingness to undertake the kindly

duty of mediation, if we should desire it. The President expects you

to say on this point to the British Government, that we appreciate

this generous and friendly demonstration ; but that we can not solicit

or accept mediation from any, even the most friendly quarter."

Mr. Seward, Set-, of State, to Mr. Adams, luin. to England, No. 'Jl, June

19, 1801, Dip. Cor. 1801, IXJ, 02.

See supra, §911; S. Ex. Doc. 38, 37 Coug. 3 sess. ; 55 Br. & For. State

Papers (18G4-1805) ; 3 Pbilliniore Int. Law (3d ed.), 11.

In the war l^etween Spain and the republics on the west coast of

South America in 1865-66, the United States " seeks the friendship

of neither at the cost of unfairness or concealment in its communi-

cations to the other. We have tendered our own good offices to each.

They have not been accepted. We have concurred in a suggestion

that the merits if these unhappy controversies should be referred to

the Emperor of Russia. We are quite willing to see Great Britain

and France undertake the task of mediation. We will favor that or

any other mediation the parties may be inclined to adoj^t. We seek

no acknowledgments or concessions from either party as an ecjuivalent

for impartiality and friendship."

Mr. Seward. See. of State, to Mr. Hale, Oct. 27, 18(}G, MS. Inst. Spain XV.
582. See same to same. Dec. 20. ISOO, inclosing mediating action of

House of Uepresentatives, and making siuM-itic jtroposals of mediation ;

and see, also, same to same, Feb. 25, 1807, Aug. 27, 1808.

One of the most remarkable mediations of the United States is

that which was In'gun in 1866 and concluded in 1872 for the j)ur-

po.se of bringing to a close the war between Spain, on the one hand,

and the allied republics of Peru, Chile, Bolivia, and Ecuador on

the other. As early as December '20. 18()(), Mr. Seward instructed

the diplomatic representatives of the United States near the belli-

gerent governments to pi-opose that a conference should Im' held at

Washington. Sj)ain was willing to accept the proposal on certain

conditions. Bolivia and Ecuador were dispo.sed to do whatever

Chile and Peru might agree upon. Chile and Peru were willing
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to accept only on certain conditions, one of wliich was that Spain

should acknowledge that the bombardment of Valparaiso was a vio-

lation of international law. This Sj^ain refused to do, and Mr.

Seward's first etlort was thus unsuccessful; but, as the war itself

eventually fell into a state of "technical continuance," he renewed

liis proposals on March 27, 18G8. Spain substantially accepted.

Chile thought that the conclusion of a definitive peace would be hn-

possible. but intimated a readiness to enter into a truce, which would

offer to neutrals all the guarantees and securities which they could

properly claim. Bolivia concurred in Chile's views; Peru and

Ecuador were disi)osed to accept unreservedly. On October 22, 1809,

Mr. Fish, as Secretary of State, renewed the invitation for a con-

ference. Such a conference was opened at the Department of State

Octolx'r 21), 1870, under the presidency of Mr. Fish. Owing to the

(}uestion as to the bombardment of Valparaiso, it was found to be

impossible to conclude a formal peace; but on April 11, 1871, the

delegates in the conference agreed upon and signed an armistice by

which the de facto suspension of hostilities between the belligerents

was " converted into a general armistice or truce," which was to
*' continue indefinitely," and could not be broken by any of the bel-

ligerents '' save in three years after having expressly and explicitly

notified the other," through the Government of the United States,

"of its intention to renew hostilities;" and it was provided that,

during the continuance of the armistice, all restrictions on neutral

commerce which were incident to a state of war should cease.

Sw. more fully. Moore, Int. Arbitrations V. 5048-5050.

The fonferent-e reassembled January 24, 1872, but adjourned on the same
day, huviuj? again failed to conclude a formal peace, owing to the
question as to the bombardment of Valparaiso.

See, also, Mr. Seward, Sc^-. of State, to Mr. Robinson, min. to Peru, No.

110. May 10, 18(V4. MS. Inst. Peru, XVI. 33; same to same, No. 114
(contid.). June 18, 1804, id. 30; Mr. Seward, Sec. of State, to Mr. Asta
Buruaga, Chilean min.. April 19. 1800. MS. Notes to Chilean Leg.

VI. 13'J ; Mr. Seward, Sec. of State, to Mr. Washburn, nun. to Para-
guay, May 27, 1807, MS. Inst. I'araguay, I. 106; Mr. Fish, Sec. of
State, to Mr. Markbreit, min. to Bolivia, No. 8. Oct. 22, 1809, MS. Inst
Bolivia, I. IIG; same to same, No. 29, Oct. 31, 1870, id. 129; Mr.
Fish, Sec. of State, to Mr. Brent, min. to Peru, No. 13, Feb. 10, 1871,
MS. Inst. Peru, XVI. 191; Mr. Fish, Sec. of State, to Mr. Godoy,
Chilean min.. March 19, 1872, MS. Notes to Chilean Leg. VI. 196.

July 5, 1884, the Chilean minister at Washington communicated to the
Department of State an autograph letter from the President of
Chile, informing the President of the United States " of the resump-
tion of friendly relations with Spain, and of the abrogation of the
armistice of 1871." (Mr. Davis, Act. Sec. of State, to Mr. Godoy,
Chilean min.. Aug. 7.'l.S84. MS. Notes to Chilean Leg. VI. 332.)

July 10. 188<>, the Ecuadorian minister at Washington reported that the
ratifications of a treaty to put an end to the technical state of war
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between that country and Spain had been exehange<l. This intel-

ligence was "received with niuch gratification." (Mr. Bayard, Sec.

of State, to Mr. Flores, .July 'il, ^8S^^, MS. Notes to Ecuador. I. 99.)

Separate treaties of jieaee were previously concluded by Spain with Peru

and Bolivia. (Moore, Int. Arbitrations, V. 5056.)

"A pres.siire upon the belligerents to secure their acceptance of the

good offices of the United States for the attainment of peace would

prove impracticable; and even if it were practicable, I can not think

it would l)e expedient. If our proposition is a beneficent one, as

we suppose, it may be expected to commend itself to favor. If not

beneficent, it ought to 1k» rejected. In either case our high responsi-

bility is discharged."

Mr. Seward, Sec. of State, to Mr. Asboth, No. 28, April 1, 18fi7, MS. Inst

Argentine Republic, XV. 277.

" Washburne telegraphs that France requests United States to

join other powers in effort for peace. Uniform policy and true inter-

est of United States not to join European powers in interference

in European questions. President strongly desires to see war arrested

and blessings of peace restored. If Germany also desires to have

good offices of United States interposed, President will he glad to

contribute all aid in his power to secure restoration of peace l>etween

the two great powers now at war, and with whom United States

has so many traditions of friendship. Ascertain if North Germany
desires such offices, but without making the tender thereof unless

assured they will be accepted."

Mr. Fish, Sec. of State, to Mr. Bancroft, min. to Prussia, tel., Sept. 9.

1.S70. For Rel. 1870. 19.^

See. also. Mr. Fish, Sec. of State, to Mr. Washburne, niin. to France, tel.,

Sept. 9. 1870. id. 08.

Sir Edward Thornton, writing to Earl Granville, Septeml)er 12,

1870, reported that on the preceding day Mr. Fish, in a conversation

at his own house, stated that Mr. Washburne had been nniuested by

the French mini.ster of foreign affairs to ask whether the United

States would Ik* disposed to mediate conjointly with the European
powers for the restoration of peace In^tween North Gerniany and

France. Mr. Fish, by direction of the President, had instructed Mr.

Washburne that it was contrary to the traditional policy of the

United States to intervene in the affairs of Europe, and that the Gov-

ernment was therefore prechided from offering uiediation conjointly

with the Etiropcan powers. In this particular cast*, said Mr. Fish,

it was the more iuipossible for the United States to interfere, iK'cause

it was a question of dynasty which had U'en tin' origin of the war and
in which the United States could take no part. Hut Mr. Washi)urue
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had l>een further instructod that if France and North Germany

shoidd i)oth ask the <r<>od offices and sole mediation of the United

States for the ivstoration of peace, the Ciovernment would feel it

its duty, for humanity's sake, to accept the task. Sir Edward

Thornton ohscrved that any durable arrangement Avould hardly be

feasible without consulting the interests of other European powders.

Mr. Fish replied that the United States would not have the slightest

objection to confer with other European governments upon the sub-

ject; that it would indeed be absurd to attempt the establishment of

a din-able peace without listening to the expression of their views, but

that the ITnited States Avould be obliged to decline a joint official

mediation with European powers,

(il Brit. & For. State Pa|)ers. 784.

" The reasons which you present against an American interven-

tion between France and Germany are substantially among the con-

siderations which determined the President in the course and policy

indicated to you in the cable dispatches from this office on the 9th

instant, and in rejecting all idea of mediation unless upon the joint

request of both of the warring powers.
*• It continues to be the hope of the President, as it is the interest

(if the people of this country, that the unhappy war in which France

and North Germany are engaged should find an early end.

" This Government will not express any opinion as to the terms or

conditions upon which a peace may or should be established between

tAvo Governments equally sharing its friendship, but it is hojDcd that

the prolongation of the war may not find its cau.se either in extreme

demands on the one side, or extreme sensitiveness on the other side.

" So far as you can consistently and without my official interpo-

sition of advice or of counsel, it is hoped that you will lose no proper

ojiportunity to indicate the wishes and hopes of the President and
of the American people as above represented, and to contribute

what you may to the presentation of such terms of peace as befit the

greatness and the power which North Germany has manifested, and
as shall not be humiliating or derogatory to the pride of the great

people who were our earliest and fast ally.'"

Mr. Fish, Sec. of State, to Mr. Bancroft, Sept. .30, 1870, For. Rel. 1870, 194.

" We were asked by the ne\r Government [of France] to use our

good offices, jointly with those of European powers, in the interests

of peace. Answer was made that the established policy and the

true interests of the United States forbade them to interfere in

European questions jointly with European powers. I ascertained,

informally and unofficially, that the Government of North Germany
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was not then disposed to listen to such representations from anj'

power, and thoufjh earnestly wishinof to see the blessing of peace

restored to the belligerents, with all of whom the United States are

on terms of friendship, I declined, on the part if this Government,

to take a step which could only result in injury to our true interests,

without advancing the object for which our intervention was in-

voked. Should the time come when the action of the United States

can hasten the return of peace, by a single hour, that action will be

heartily taken."

President Grant, annual message, Deo. 5, 1870, For. Rel. 1870, 4.

In June, 1879, simultaneous but independent overtures were made
to the United States by the cabinets of London and Berlin looking

to a future formal proposal from (Tcrmany and (ireat Britain to act

with them in a mediation between the belligerents in South America

in the interest of the protection of commerce. The United States,

while indicating its readiness to assist in the restoration of ))eace

whenever its good offices might be usefully proffered, stated that

it/ did not look with favor upon any premature effort, or any effort

in combination with other neutral powers, which would carry an

impression of dictation or coercion in disparagement of belligerent

rights. The United States subsequently intimated to its minister in

Bolivia, with reference to a conversation which he had had with the

minister of foreign affairs and acting President of that country, that

it would be willing to use its mediation with a view to arbitrating

or otherwise composing the differences between Chile and Peru and

l)ringing about an honorable ending of the war.

Mi: V. W. Seward. Att. Se<-. of State, to Mr. Pettis, inin. to Rolivln,

Xo. 21. AUR. 18. 1870, MS. Inst. Bolivia, I. 2.17.

See Sir E. Thornton, Brit, niin., to Mr. Evarts, Sec. of State. Sept. 8,

• 1879, For. Rel. 1880. -187; Mr. Evarts to Sir E. Thornton. Sept. 24.

1870. id. 400.

The FnitcHl States minister at I>inia hnvinj:. early in 18S.'{. united with

the representatives of France. (Jreat Britain, and Itnly. to briny

about a joint intervention in South .\niericjin affairs, bis action was
disapproved. (Mr. Freliimhu.vsen, Se<*. of State, to Mr. Loj;;iii,

March 7, 188.'{, and tel. of April 2, 18.S.S. MS. Inst. Chile, XVII. Co. 77.)

"The war l)etween the Repui)lic of Chili, on the one hand, and the

allied Kepul)lics of Peru and Bolivia on the other, still continues

This (lovernment has not felt called upon to interfere in a contest

that is within the iM'Iligerent rights of the parties as indej)en<lent

states. We have, however, always held ourselves in readiness to aid

in acconnnodating their difference, and have at different times

reminded both Iwlligerents of our willingness to render such service.

"Our good offices, in this direction, were recently accepted by all
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(he hollipoiTiits, and it was hoped thej would prove efficacious; but

I re^-et to announce that the measures which the ministers of the

United States at Santia<ro and Linui were authorized to take, with

the view to l)i-in<r about a peace, were not successful. In the course

of tlu' war some questions have arisen affecting^ neutral rights; in all

of these the ministers of the United States have, under their instruc-

tions, acted with promptness and energy in protection of American

interests."

rrosidont Ilayos. anmial messago. Doc. (i. ISSO. For. Rol. laSO. xiii.

Soo. also. President Hayes, annual niossage. T>ec. 1. 1879; President

Arthur, annual inossase. Doc. 4, 1.SS2.

AMiere the American minister at Port au Prince, in conjunction

Avith the other foreign representatives there, offered, in the name of

the Haytian Government, certain propositions to insurgents, pledg-

ing that Government to a certain course of action, he was instructed

that the paper delivered to the insurgents could be regarded, so far

as the United States was concerned, only as the personal and unau-

thorizrd expression of his individual opinion, although, even in this

light, the failure of his good intentions Avas regretted.

Mr. .T. D:ivis, Act. Sec. of State, to Mr. Langston, niin. to Hayti, No. 210,

,7uno 4. 1RS.3. For. Rol. 188.% mCu

It was stated that, after the killing of President Barrios in battle

on April 2, 18.S5, Mr. Hall, the American minister in Central

America, by the exercise of his good offices prevented the assumption

of a military dictatorship in Guatemala by General Barrundia, and

that he had been instrumental in prevailing upon the Guatemalan

Government to adhere to legal measures, and had advised, as a step

towards peace with Salvador, the appointment of a new ministry.

It was further stated that the efforts of the legation had been directed

towards preventing a renewal of hostilities with Salvador and threat-

ened anarchy in Guatemala, and that strict neutrality had been

maintained throughout. It appears that on the night of April 3,

1885, the members of the diplomatic corps at Guatemala city met,

at the solicitation of the Guatemalan minister of foreign affairs, at

the legation of the United States, the minister of foreign affairs and

the minister of war being present. After discussion, the foreign

ministers united in a telegram to the presidents of the five republics

of Central America, recommending an armistice for one month.

The President of Salvador declined this proposal, but expressed a

wish for a definitive i)eace. The members of the diplomatic corps

then came together again at the legation of the United States and
formulated a proposal that the five governments should join in a

declaration of peace and friendship without conditions or reclama-

tions of any kind, and that an absolute amnesty should be conceded
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to all who were in any way implicated in political matters relating

to the war. This proposal was at once accepted by the President of

Salvador as well as by the President of Gnatemala. Peace was also

proclaimed Iwtween Salvador and Honduras. On April IS, 1885, Ihe

legislative assembly of Guatemala adopted a resolution of thanks to

the diplomatic corps for its friendly mediation.

For. Kel. 1885, 90, 100, 103, 112, 114, 117, 118, 12.*?.

In his No. 377, June 20, 1885, Mr. Ilnll rejwrted, with roferonoe to the

revolution in Salvador, that he had heen enabled to exert his in-

fluence to brinfc nhout a peaceful understand ing between the hostile

parties and avert further bloodshed ; and that, althouf^h he was
invited to be present at the nieetinj; of th(» representatives of the

hostile imrties, he deemed it prudent to limit his mediMtion to

reoonnnendins to them a ])romiit and peaceful settlement, leaving it

to the rei>resentatives themselves to discuss the merits of tln'ir

respective claims. His conduct Avas approved. (Mr. Bayard. Sec.

of State, to Mr. Hall. No. 278, July 2(1. 1885, MS. Inst. Central Amer-

ica, XVIII. 5.'i7.)

Mr. Hall's No. 377, of June 2(5, 1885. is printed in For. Kel. lS8.->. l.m

As to the ('onclusif>n of a i)rotocol between (Juatemala and Xiearagua

through .Mr. Hall's fjoo*! offices, see For. Kel. 18S.">. 13(!.

Set\ also, Mr. Rayard. Sec. of State, to Mr. I'rinf,'le. No. :i().">. Nov. IS, ISS."..

expressinj: the willinjiness of the I'resident of the Fnited States to

I»ennit the hitter's representatives in Central America to use their

Influence towards the establislunent of ix^ace between tlH> Central

American State* when it could be done with full recojxnition of their

sovereign rights. (For. Rel. 1885, 143.)

" The traditional attitude of the United States towards the sister

Kepublic-s of this continent is one of peace and friendly coimsel.

" When as colonies they threw off their political connection with

Europe, we encouraged them by our sympathies. Ry the moral

weight of our official declarations we prevented intervention, either to

restore old political connections with Euroi)e, or to create new ones.

The policy we then adopted has been since maintained. While we
would draw them nearer to us by bonds of unittial interest and

friendly feeling, oui" sole political connection springs from the desire

that they shoidd be i)rosperous and happy under the rei)ul)lican form

of government which they and we have chostm. We aim to l)e r(>-

garded as a disinterested friend and counselor, but we do not assume

to impose our wishes upon them, or to act as arbitratoi- or umpire in

their disputes unless moved to it by the wish of both parties, or by

"controlling interests of our own."

Mr. FrelinKhuys<'n, Se<*. of State, to Mr. Trescot. s|M'<'iiil envoy. .\<>. 7.

Feb. 24. 1882, For. Kel. 1882. 73. 7U.

See Mr. Evarts. Sec. of State, to Sir F. Thornton. Krit. min.. Sept. 21.

187n. MS. Notes to Cr. Itr. XVIII. l.*?5; Mr. Frelingbnysen. S.m-. of

State, to Mr. rartriilge. June 20. ISSiJ. MS. Inst. I'ern. XVI. .".H.

See, UH to iKjacc nejiotiations in South America, For. Kel. 1882, 51-1 ir>.
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On July '2('k ISOO, Mr. Blaino. with reference to the war that had

Ikmmi <iechn-e<l hy (iiiateniahi as 'existing with Salvador by reason

of the invasion of (iuateniahin territory by Salvadorean troops,

instructed Mr. Mizner, the American minister in Central America,

to tender the good offices of the United States for the friendly adjnst-

nient of all the dirt'erences between the states of Central America,

and added that, while the United States was prompted by impartial

and earnest friendship and desired not to exercise any constraint, it

was its wish to make an end of a situation not only destructive of

the peace of its neighbors, but injurious to the common interests of all.

On August 17, 1890, the members of the diplomatic corps in Central

America j)resented bases of peace between Guatemala and Salvador.

Certain provisions of the document Avere objected to by Salvador.

I)ut, on the strength of an explanation made by the memljers of the

diplomatic corps, the terms were accepted and peace was subsequently

declared.

For. Rel. 1800. ,39. 00-90, 100-104. 100. 113. 121.

Se<\ also. For. Rel. 1801. 50, 02. 82. 80-87.

" I have to thank you for the full and interesting statement, pre-

sented in your dispatches Xos. 8 and 10. of the respective dates of

May 23 and 31, showing the course of the revolution in Nicaragua

and the adjustment of the controversy by means of the peace commis-

sion which you were happily instrumental in l^ringing about.

" Your course in this relation merits my cordial approval. You
appear to have rightly understood the policy of this Government,

which is at all times disposed to lend its impartial good offices, or

those of its diplomatic agents, to the honorable adjustment of issues

of peace or war in neighboring communities, Avhenever acceptable to

both parties; and it would seem that the tender of your mediation was
not made without previous knowledge that it would be equally

welcomed by the titular Government and the revolutionists. In
the commission itself you appear to have acted merely in the neutral

capacity of a presiding officer, concerned only in reaching a harmoni-
ous result, and regarding the facts of the situation without advocating

the claims of either side. It is pleasant to know that your friendly

course has deserved the commendations alike of the retiring Execu-
tive and of the party which has succeeded to power."

Mr. Greshani, Sec. of State, to Mr. Baker, min. to Nicaragua. No. 27,

.Julj- 14. 180.3, For. Rel. 1803, 201.

Mr. Baker acted as president of the peace commission, the other members
being three representatives of the Government and three representa-
tives of the revolutionists. (For. Rel. 1893, 189-193, 194-190, 200.)

" The correspondence growing out of the effort of this Government
to make known to China and Japan its willingness to contribute
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its kindly offices toward the restoration of peace between them

has reached a stage where a review of the facts and circumstances

becomes proi)er.

" The disposition of certain powers more immediateh' affected by

the war to bring about its termination found expression in a proposal

convcA'ed to this Government by the British charge d'affaires of the

Oth ultimo, inquiring whether the United States would be willing

to join England, Germany, France, and Russia in an intervention

between China and Japan on the basis of Korea's independence being

guaranteed by the powers and the payment to Japan of an indemnity

for the expenses of the war.
" This important inquiry was considered by the Pre.«^ident, who

directed reply to lx» made on the 12th ultimo that, while he earnestly

desired China and Japan should speedily agree on terms of peace alike

honorable to both and not humiliating to Korea, he could not join the

powers mentioned in such an intervention

" The subsequent qualifying statement by Mr. Goschen, on i)ehalf

of his Government, that the intervention contemplated would be lim-

ited to diplomatic action, and would only lake place in the event of a

suitable oj)portunity presenting itself for the adoption of such a

course, did not alter the President's judgment.
" With a few exceptions the record of our diplomatic history shows

no departure from the wise policy of avoiding foreign alliances and

embarrassing jiarticipation in guaranteeing the independence of dis-

tant states^ The United States msiy, however, consistently with that

policy, lend their aid to further the efforts of friendly powers un-

happily at war to compose their differences whenever they concur in

expressing a desire for our impartial mediation.
" In several interviews had at the State Department with the

Chinese minister prior to the 0th instant. Mr. Vang Yii made known
the earnest desire of his (iovernment that the President, in accordance

with the general ]X)licy of the United States and following notal)le

precedents for such action, should use his good offices toward bring-

ing the war to a close. The offer of the President, as telegi-ai)lied to

you on the (>th instant, was accordingly made, but not until I had

satisfied myself, in the course of fre(pient friendly conferenc<'s with

the Japanese^ envoy, that the lx?nev()lent and impartial motives of the

President were fully comprehended and appreciated by Jaj)an.

"My statements to Iwth the Chinese and Japanes<» ministeis in (he

course of these interviews made it clear to them that the United

States have no policy in Asia to Ik' endangered by the war, and that

thus cK'cupying a position of ai)solute and impartial neutrality toward

the l)elligerents, the President, however solicitous to s«'(> the icstora-

tion of peace, would in no event go lK\vond acting as a men' pi'acc-

maker upon the refjuest of i)oth pjirties.
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" Before sending: my telegrram of the 6th instant to Mr. Dun, I sub-

mitted it to Mr. Kiiiiiio. who expressed approval and manifested

ap|)reeia(ion of the frank and considerate course I had pursued and

of the friendship which the President's action displayed toward

Ji\\niu.

" As you have already been informed, the instruction to you was

forwarded on the 6th instant, and was on its way to Peking several

hours In^fore yotu' teleofram, received on the night of the 5th, com-

nninicating the Yamen's note to you of the 3d instant, was placed in

my hands.
" The latest information from Tokyo leaves no doubt that the

Japanese Government understands the way in which the President's

coincident offers came about, and is aware that the purpose was simply

to have the two Governments know that the President would be dis-

posed to mediate should such mediation be acceptable to Japan as well

as China,
•* With the response of the Japanese Government expressing appre-

ciation of the President's amicable desire and indicating readiness to

consider any direct proposal for peace made by China through the

United States legation at Peking, the matter now stands."'

Mr. Greshani, Sec. of State, to Mr. Denby, min. to China, Nov. 24, 1894,

For. Rol. 1S04. App. I. SI.

A copy of this instruction was sent to Mr. Dun, min. to Japan, for his

information, Nov. 20, 1S04. (For. Rol. 1804, App. 1. 82.)

Mr. CJrosham's telegram to Mr. Dun of Nov. fi, referred to in the instruc-

tion, was as follows

:

^

" The (lei)lorable war between Japan and China endangers no policy of

the TTnited States in Asia. Our attitude toward the belligerents is

that of an impartial and friendly neutral, desiring the welfare of

lx)th. If the struggle continues without check to Japan's military

ojierations on land and sea. it is not improbable that other powers
having interests in that quarter may demand a settlement not favor-

able to Jai)an's future security and well-being. Cherishing the most
friendly sentiments of regard for Japan, the President directs that

you aseertain whether a tender of his good offices in the interests of

a iieace alike honorable to both nations would be acceptable to the

Government at Tokyo." (For. Rel. 1894, App. I. 7(5.)

The telegram to Mr. Denby, of Nov. G, was as follows:

"Prompted l»y that sincere friendship which the United States con-

stantly desire to show toward China, the I'resident directs that you
intimate his readiness to tender his good offices toward bringing
the present war with Japan to a close on terms alike honorable to

l>oth nations should lie be as.sured that such a tender would be
acceptable to both." (For. Rel. 1894, App. I. 7G.)

The telegram from Mr. Denby, of Nov. 3, received after the foregoing
t(jlegram was sent, was as follows

:

" I send by telegraph at the expense of China the following:
" ' Thr Princes atul Ministers of the Tsmiff-li-Yamen to His Excellency

Charles Dcnhy.
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"
' Yesterday we banded your excellency a dispatch concerning the

Chinese-Japanese question, but as your excellency has but I'ecently

returned, the special points of the affair may have escaped your

attention, and we therefore write this supplementary note. The
Emperor desires to maintain and cement the most friendly relations

with the President of the United States, and is etpially unwilling to

wage a great war against Japan. Besides, the United States ti*eaty

of 1858 with China, says: " If any other nation should act unjustly

or oppressively, the Unitetl States will exert their good offices, on

being informed of the case, to bring al>out an amicable arrangement

of the question," thus showing their friendly feeling, and accordingly

In the present case the difficult circumstance in which China is

placed should be laid before you. Will your Government do us the

great favor to intervene to stop war and reestablish iieace? Such

an act would be hai)py for China, happy for every couutiy.'

" The above is a special api>eal to you. To-day Yamen convoked the

ministers of England, France, Germany, Russia, and myself to ask

us to telegraph our (iovernments to intervene to secure peace. She

gives as a basis of negotiation indei)endence of Korea, payment of

war indenuiity (amount to be decided conjointly by foreign powers

friendly to China) payable by installments." (For. Uel. 18JM. App.

I. 73.)

Mr. Dun, United States minister at Tokyo, telegraphed to Mr. Gresham,

Nov. 17, as follows :
" Japanese minister for foreign affairs re<iuests

In the event of China desiring to approach Japan upon the subject

cf ijeace it shall be done through the legation of the United States at

Peking." (For. Rel. 1894, App. I. 80.)

Nov. 10. Mr. Gresham sent to Mr. Denby the following telegram :
" Our

minister Tokyo is advised tJiat any direct overtures for peact? made
by China to Japan through the American minister at Peking will be

considered." (For. Rel. 1894, App. I. 80.)

Nov. 2.'J, Mr. Denby cabled :
" Yesterday China made through me direct

overtures to Japan for i)eace ; basis, indei)eudence Korea ; war
indemnity." (For. Rel. 1894, App. I. 81.)

May 21, 19(X), the Boer delegates were received by the Secretary of

State, Mr. Hay, at the Department of State. Mr. Hay subseciueiitly

gave out, through his secretary, the following statement

:

"Messrs. A. Fischer, C. H. Wes.sels, and A. D. W. Wolmarans, the

delegates in this country of the South African Republics, called to-

day, by appointment, at the State Department. They were cordially

received, and remained with the Secretary of State for more than an

hour. They laid lx»fore the Secretary at much length and with great

energy and ehnjuence the merits of the controversy in South .Vfrica,

and the desire of the Boer Republics that the United States should

intervene in the interest of i)eace, and use its influence to that cud

with the British Oovernment.
•' The Secretary of State made the following reply :

"'The President, in his mes.sage to the Congress, last DcccmiIm'i-,

said

:

""'This Govemnient has maintained an attitude of ncutralitv in
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the unfortunato contest between Great Britain and the Boer States

of Africa. We have remained faithful to the precept of avoiding

entangling alliances as to affairs not of our direct concern. Had
circumstances suggested that the parties to the quarrel would have

welcomed any kindly expression of the hope of the American people

that war might be averted, good offices would have been gladly ten-

dered."

" 'As the war went on, the President, while regretting the suffering

and the sacrifices endured by both of the combatants, could do noth-

ing but preserve a strict neutrality between them. This he has stead-

ily and consistently done, but there never has been a moment when he

would have neglected any favorable occasion to use his good offices in

the interests of peace.
''

' On the 10th of last March we received from Mr. Hay, the United

States consul at Pretoria, this telegram

:

" ' " I am officially requested by the Government of the Republics

to urge your intervention with a view to cessation of hostilities.

Same request made to rej^resentatives of European powers."
"

' The President at once directed me to convey the substance of

this telegram to the British Government, arid, in communicating this

reijuest I was directed by him to express his earnest hope that a way
to bring about jjeace might be found, and to say that he would be

glad to aid in any friendly manner to promote so happy a result.

The Transvaal Government Avas at the same time informed of the

President's action in the matter. Our representative in Ijondon

promptly communicated the President's instruction to Lord Salis-

bury. In ansAver he Avas requested to thank the President for the

friendly interest shown by him, and Lord Salisbury added that Her
Majesty's Government could not accept the intervention of any
power. This connnunication aJso Avas immediately transmitted to

our consul at Pretoria, to be communicated to the President of the

South African Republic.
"

' So far as Ave are informed, the United States Avas the only Gov-
ernment in the Avorld of all those approached by the South African
Republics Avhich tendered its good offices to either of the combatants
in the interest of cessation of hostilities.

"'As allusion has been made to The Hague convention, and as

action has been suggested based upon that instrument, it may be as

Avell to quote a phrase from Article TIL, which states: "Powers
stranger to the dispute may have the right to offer good offices or
mediation cA^en during the course of hostilities," and Article V., which
says: "The functions of the mediator are at an end Avhen once it is

declared, either by one of the parties to the dispute or by the mediator
himself, that the means of reconciliation proposed by him are not
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accepted.'* This would seem to render any further action of the

United States unadvisable under existing circumstances.
"

' The. steps taken by the President in his earnest desire to see an

end to the strife which caused so much suffering may ah'eady be said

to have gone to the extreme limit permitted to him. Indeed, if in his

discretion he had chosen not to present to England the South African

request for good offices, he might have justified his action by referring

to the following declaration, which was made in the very act of sign-

ing The Hague convention by the plenipotentiaries of the United

States

:

" ' " Nothing contained in this convention shall be so construed as to

require the United States of America to depart from its traditional

policy of not intruding upon, interfering with, or entangling itself

with questions of policy or internal administration of any foreign

state; nor shall anything contained in the said convention be con-

strued to imply a relinquishment by the United States of America of

its traditional attitude toward purely American questions."

" ' The President sympathizes heartily in the desire of all the people

of the United States that the war which is now afflicting South

Africa may, for the sake of both parties engaged, come to a sjjeedy

close ; but, having done his full duty in preserving a strictly neutral

position between them and in seizing the first opportunity that ])re-

sented itself for tendering his good offices in the interests of peace, he

feels that in the present circumstances no course is open to him except

to persist in the policy of iuipartial neutrality. To deviate from this

would be contrary to all our traditions and all our national interests,

and would lead to consequences which neither the President nor the

people of the United States could regard with favor.'
"

The Xcir York Times, May 22, IIXK), special (lisi)atch from Wasliingtoii,

May 21.

The deh'^ratcs were received l>y tlie I'resiilent at tlie Exe<'utive Mansion

oil tlie iiioniiiiK of Miiy 22. the Pn'sideiit's se<'retary l)eiiiK the only

other iK'rson |»resent at the interview.

Their re<'e|»tion hoth I»y the Stn-retary of State and hy the President was
unofllciai. They presente*! no ennlentials. the only evidence of their

iJOHsessinj? diplomatic powers heing an inscription on the card of eacli

of them indicating that he had been sent out as a minister plenipo-

tentiary of the Roer Hepni)llcs.

On June S, lilOa, the follovi.ig message was sent, nuitatis mutandis.

to the ministers of the Ignited States at St. Petersburg and Tokyo:

"The President feels that the time has <'ome wlien in tlu' interest

of all mankind he nnist eiuh'sivor to see if it is not jxissible to bring

to an end the terribh' and lamenUibU' conflict now being wage<l.

With lx>th Rus.sia and Japan the l^uited States Uas inherited ties of

friendship and g xt will. It hojirs for tlie pros^x^rifr and welfare of
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each, and it fools that tho prog:ross of the world is sot back by the

war botwoon those two <rroat nations.

"The President accordin<^ly urges the Russian and Japanese Gov-

ernments, not only for their own sakes, but in the interest of tho whole

civili/ed Avorld. to open direct negotiations for peace with one another.

The President suggests that these peace negotiations be conducted

directly and exclusively between the belligerents; in other Avords,

that there may be a meeting of Russian and Japanese plenipoten-

tiaries or delegates without any intermediary, in order to see if it is

not j)ossiblo for these representatives of the two powers to agree to

terms of i)eaco. The President earnestly asks that the Russian

j
.JapanesoJ (lovernment do now agree to such meeting, and in asking

ihe Japonese [Russian] Government likewise to agree.

" While the President does not feel that any intermediary should be

called in in respect to the peace negotiations themselves, he is entirely

willing to do what ho projiorly can. if the two powers concerned feel

that his services will be of aid in arranging the preliminaries as to

the time and place of mooting. But if even these preliminaries can

be arranged directly between the two powers, or in any other way,

tho President will bo glad, as his sole purpose is to bring about a

meeting which the whole civilized world will pray may result in

peace."

Mr. Looniis. Assist. See. of State, to Mr. Meyer, amb. at St. Petersburg,

tel.. June S. IDO"). MS. Inst. Russia. XIX. 27: Mr. Loomis, Assist.

Sec. of State, to Mr. Griscom. niin. at Toliyo. tel., June S, 1905, MS.
Inst. Japan, V. 2.32.

Tbe nejj:otiatit)ns following tbis invitation led to tbe seniling of jilenipo-

tentiaries by liussia and Japan to Portsmouth. N. II.. where on Aug.
23-Sept. f), 1905, a treaty of petwe was signed. See Ilishida. The
International I'osition of Japan as a Great Power, 239-244, 274.

(4) TIIK HAGUE CONVENTION.

§ 1008.

" Title I.

—

On the Maintenance ov the General Peace.

"Article I. With a view to obviating, as far as possible, recourse

to force in the relations between States, the Signatory Powers agree
to use their best efforts to insure the pacific settlement of international
differences.

"Title II.

—

Dn Good Offices and Mediation.

"Article II. In case of serious disagreement or conflict, before an
appeal to arms, the Signatory Powers agree to have recourse, as far
as circumstances allow, to the good cflices or mediation of one or more
friendly Powers.
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"Article III. Independently of this recourse, the Signutory Pow-
ers recommend that one or more Powers, strangers to the dispute,

should, on their own initiative, and as far as circumstances may
allow, offer their good offices or mediation to the States at variance.

" Powers, strangers to the dispute, have the riglit to oiler good

offices or mediation, even during the course of hostilities.

" The exercise of this right can never bo regarded by one or the

other of the parties in conflict as an unfriendly act.

'"Article IV. The part of the mediator consists in reconciling the

opposing claims and appeasing the feelings of resentment which may
have arisen between the States at variance.

"Article V. The functions of the mediator are at an end when once

it is declared, either by one of the parties to the dispute, or by the

mediator himself, that the means of reconciliation proposed by him
are not accepted.

"Article VI. Good offices and mediation, either at tlie request of

the parties at variance, or on the initiative of Powers strangers to the

dispute, have exclusively the character of advice and never having

binding force.

"Article VII. The acceptance of mediation can not, unless there be

an agreement to the contrary, have the effect of interrupting, delay-

ing, or hindering mobilization or other measures of preparation for

war.
" If mediation occurs after the commencement of hostilities it

causes no interruption to the military operations in progress, unless

there Im? an agreement to the contrary.

"Article VIII. The Signatory Powers are agreed in reconnnending

the application, when circumstances allow, of special mediation in the

following form :

—

"In case of a serious difference endangering the peace, the States

at variance choose respectively a Power, to whom ihey intrust the

mission of entering into direct conununication with the Power chosen

on the other side, with the object of preventing th.e rupture of pacilic

relations.

" For the period of this mandate, the term of which, unless other-

wise stipulated, can not exceed thirty days, the States in conflict

cease from all direct comnuinication on the subject of the dispute,

which is regarded as referred exclusiv«'ly to the meditating Powers,

who must use their Ix^st efforts to settle it.

" In case of a definite rupture of pacific relations, these Powers ai-e

charged with the joint task of taking advantage of any opportunity

to restore j)eace.

11. Doc. 551—vol 7 3



24 MODES OF REDRESS. [§ 1069.

•• Title III.

—

On Intkhxationai. Commissions of Inquiry.

"Article IX. In diltVroiKes of an international nature involving

neither honor nor vital interests, and arising from a difference of

opinion on points of fact, the Signatory Powers recommend that the

parties, who have not l)een able to come to an agreement by means of

diph)macy, should as far as circumstances allow, institute an Interna-

tional Commission of Inquiry, to facilitate a solution of these differ-

ences by elucidating the facts by means of an impartial and conscien-

tious investigation.

"Article X. The International Commissions of Inquiry are con-

stituted by special agreement between the i)arties in conflict.

'* The Convention for an inquiry defines the facts to be examined

and the full extent of the Commissioners' powers.

" It settles the j^rocedure.

" On the inquiry both sides must be heard.

" The form and the periods to be observed, if not stated in the in-

quiry Convention, are decided by the Commission itself.

"Article XI. The International Commissions of IiKjuiry are

formed, unless otherwise stipulated, in the manner fixed by Article

XXXII of the present convention.

"Article XII. The powers in dispute engage to supply the Inter-

)iational Commission of Inquiry, as fully as they may think possible,

with all means and facilities necessary to enal)le it to be completely

acquainted with and to accurately understand the facts in question.

"Article XIII. The International Connnission of Inquiry com-

municates its Report to the conflicting Powers, signed l)y all the mem-
bers of the Commission.

"Article XIV. The report of the International Commission of In-

quiry is limited to a statement of facts, and has in no way the char-

acter of an arbital award. It leaves the conflicting Powers entire

freedom as to the effect to be given to this statement."'

Convention for the I'acitic Settlement of International Disputes, The
Hague, July 29, 18U9, 32 Stat. II. 178-5.

3. Akbitkation.

(1) a judicial method.

§ 1069.

According to present practice, the redress of national grievances
may be pursued, first, by amicable methods; and, secondly, by force,

Of amicable methods the most common is negotiation. Thei-e is

nothing more conducive to the settlement of differences than a fair
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and candid discussion of them. AVheiv this fails, we may yet try

arbitration or mediation.

These methods are often discussed as if they were practically the

same, but in reality they are fundamentally different. Mediation

is an advisory, arbitration a judicial, function. Mediation recom-

mends, arbitration decides. While nations might for this reason

accept mediation in various cases in which they might be unwilling

or reluctant to arbitrate, it is also true that they have often settled

by arbitration questions which mediation could not have adjusted.

It is, for example, hardly conceivable that the question of the

Alabama claims could have l>een settled by mediation. The same

thing may be said of many and indeed of most of the great nunilx>r

of boundary disputes that have been settled by arbitration. The
importance of mediation as a foru) of amicable negotiation shoidd

not be minimized. The Congress of Paris of 1856, as well as the

Congo Conference of 1884, made a declaration in favor of the prac-

tice of mediation; and a formal plan of mediation forms part of the

convention lately adopted at The Hague for the settlement of inter-

national disputes. Nevertheless, mediation is merely a diplomatic

function and offers nothing new.

Arbitration, on the contrary, represents a principle as yet only

occasionally acted ui)on, namely, the application of law and of judi-

cial methods to the detwmination of disputes between nations. Its

object is to displace war JK'tween nations as a means of obtaining

national redress, by the judgments of international judicial tril)unals;

just as private war In'tween individuals, as a means of obtaining per-

sonal redress, has, in consequence of the development of law and

order in civilized states, l)een su implanted by the processes of municipal

courts. In discussing the sul>ject of arbitration \vt> are therefore to

exclude from consideration, except as a means to that end, mediation,

good offices, or other forms of negotiation.

" It seems . . . that the commissioners I under the claims con-

vention iK'tween the three states formerly, composing the original

iiepublic of Coloml)ia| consiih-r their functions as partially if not

t'xclusively diplomatic and not judicial. This wc^ were not prepared

to expect either 1)V the convention under which they are acting or by

the despatches of Mr. Mc.Vfee in relation to it. It was known that

the nuiin objects of that convention were to fix the proportion due

from each of the states on account of the debts of Colombia, to con-

>titute a board for hearing and deciding upon them and to prescriln'

the forms in which the prtK'iH'dings of the lM)artl wen' to be conducted.

According to all oiir previous exjM'rience in relation to such Ixxlii's,

their functions were considered to U' purely ji;(licial in their nature.

Not only all diplomatic action between those states themselves in rela-
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tion to tho snbjocts of the convention was supposed to be finally con-

cluded by it, but also to be suspended between them and such foreign

luitions as nii<!:ht be disposed to respect it, at least until those subjects

had l:K?en judicially investigated and disposed of by the board. 'La

coniision de niinistros' is the phrase used in the convention when the

board is mentioned. This, though literally ''commission of minis-

ters,' Avas, when the duties assigned were considered, interpreted as

conveying in English the meaning of 'board of commissioners.' In

their connnunications to you the commissioners assume the titles of

'ministers plenipotentiary and Colombian assembly.' As these titles

are not authorized by the convention, it is reasonable to presume that

they were used to inculcate the idea that the functions of the commis-

sioners were designed to be exclusively diplomatic. It is true that the

convention also stipulates that the commissioners shall be duly

accredited and instructed. This, however, was construed to mean

that they were severally to be furnished by the governments appoint-

ing them with evidence of their appointment and that the instruc-

tions which they Avere to receive Avere not designed to extend or alter

the nature of their proceedings as prescribed by the conA'ention itself.

There is no article of the couA^ention Avhich requires the board to

demand evidence of the agents of foreign creditors of their authority

to represent their constituents.

'' Though in forming their goA'ernments the Spanish-American

Republics have copied Avith considerable accuracy the Constitution

of the United States, some of their constitutions are deficient in the

precision Avith Avhich that model defines the functions of the executive

and judicial authority, and in none of them are the duties and powers

of those departments as distinct and independent as they were

intended to be made by our Constitution. There is also frequent

occasion to remark that the public men of those countries do not

appear to be aAvare hoAv essential it is for all good government and
especially for all claiming to be republican in theory and aiming to

be so in practice, that neither the executiA^e nor the judiciary should

encroach upon the peculiar provinces the one of the other. In the

course of the negotiation of a late convention Avith Mexico, Mr.
Martinez, the Plenipotentiary of that GoAernment, submitted a draft

of articles one of Avhich contained a stipulation that the commis-
sioners of the tAvo GoA'ernments to be appointed to hear and decide

on the claims Avere to be duly instructed, etc. This was objected to

by me as being incompatible Avith the peculiarly judicial functions of

the commissioners, and the force of the objection Avas acknoAvledged,

for the couA'ention, as concluded, contains no stipulation of the char-

acter referred to."

Mr. Forsytb, Sec. of State, to Mr. Seuiple, charge d'affaires to New
Granada, No. 7, Feb. 12, 1839, MS. Inst. Colombia, XV. 58.

See Moore, Int. Arbitrations, II. 1226.
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Upon the refusal of the Government of Buenos Ayres to pay a debt

to a citizen of the United States, which the Government of the United

States claimed to l)e justly due, the minister of the United States at

Buenos Ayres was instructed "to insist upon an arbitration to take

place at this city" [Washington], and that the award of the arbi-

trators should l)e final. He was further instructed to say to the Gov-

ernment of Buenos Ayres " that any further delay on its part in

facilitating and effecting its final settlement, will Ik» regarded by the

President as indicating but a slight disposition to do justice to a

citizen of the United States, and to cultivate and promote the friendly

relations which so happily subsist l)etween the two Governments."'

Mr. rnllioun. Soc. of State, to Mr. Brent, Mar. 3, lS4r», MS. Inst. Arg.

Rep. XV. 14.

" This Department has for many years past adopted the policy of

submitting to a disinterested arbitration claims of its citizens against

other govermnents. when otherwise unable to agree upon an adjust-

ment, and when no political reasons have interfered to prevent such

submission, and when there has been no great i)rinciple of public law

at is.sue.''

Mr. .1. ('. B. Davis, Act. Soc. of Stiite, t«) .Messrs. Allen & Son, Aug. 13,

18(59, SI MS. Doni. Let. r^.-i.

April 7, 1888, an agreement Avas entered into l^etween Mr. Lewis,

United States consul at Tangier, and the Moorish authorities, for the

arbiti-ation of the claims against the (Jovernment of Morocco grow-

ing out of the neglect or refusal of that Government to observe and
enforce treaty rights of American citizens and proteges. The Sultan

having refused to approve the agreement, Mr. Strolnd, secretary of

the United States legation at Madi-id, was directed, April 28, 1888,

to pHM-eed to Tangier to assist in the negotiation.s. Tie arrived at

Tangier on the 'Jd of May, and on the 8th of the same month, with the

a.s.sist4ince of Mr. StroUd and of Commander Folger, of the U. S. S.

Qnhnuh(iii</. a new arrangement was conjjjleted, satisfactory to all

parties, liy this agreement a tiibunal was to be constituted, to l)e

composed of Mr. I>^wis and of two persons designated by the Sultan,

who were, however, to have l)ut one vote. The agreement contained

an enumeration of four matters which were to be disposed of. but

stipidated that other claims of American citi/xMis in regard to debts,

commercial intercourse, and roblnM-ies might 1m' pres(«nted. The tri-

bmuil was to euiU'avor to maUe its n'port by June 1. ISSS, and its

decisions were to l)e binding. In the event of a disagreeuicnt one of

the foreign rej^re.sentatives at Tangier was to be nauicd as umpire.

The tril>unal met and agi'eed upon an award, wliich was signed bv

Mr, Ix'wis and the two re|)res(*ntatives of the Sultan. 'Hiis awanl



28 MODES OF REDRESS. [§§ lOTO, 1071.

embraced the matters specifically enumerated in the agreement, and

stipulated that the other claims shoidd he left to the examination and

decision of certain other persons. Comjilaint was afterwards made
of the nonobservance by the Moorish Government of the provisions

of the award in resjicct of two of the foiir enumerated matters.

Mr. Biiyanl. Sof. of State, to Mr. Lewis, eonsnl at TaiiRior. :Mareh 1, 1889.

120 MS. Inst. Consuls. 112.

" The condition of international law fails to furnish any imperative

reasons for excluding boundary controversies from the scope of gen-

eral treaties of arbitration. Tf that be true of civilized states gener-

ally, (I fortiori must it be true of the two great English-speaking

nations.""

Mr. Olney, Sec. of State, to Sir .7. Pauneefote, Brit, ambass., June 22,

mm. For. Kel. 1890, 2.'^2, 2.S(;.

(2) AfiREEMENT TO ARBITRAIE.

§ lOTO.

Wliere the parties to a controversy agree to submit it to arbitration,

it is the usual practice to draw up and sign a treaty, convention, or

protocol defining the question at issue and the arbitrator's powers,

liesides providing for the appointment of arbitrators and regulating

to some extent their ])rocedure.

The agreement of two nations to arbitrate a question " constitutes

an obligation between them which neither is morally free to disregard

on grounds of technical formality."'

Mr. Greshani, Sw. of State, to Mr. Baker, niin. to Costa Rica. July 14,

189.3, For. Itcl. 1S9.'{. 202, 20.'',.

(8) APPOTNTMKXT OF ARBITRATORS. ^"^

§ 1071.

" Under no circumstances . . . could the Government of the
United States carry its mediatoi-y good offices to the extent of pro-
posing itself as arbitrator, even if excluding the imputation of being
itself an interested party to the arbitration;" and the fact that it

had Wen constrained to occujjy a position of reserve with regard to
a question between two other nations " for its own protection and to
safeguard American interests, would effectufllly preclude any sug-
gestion that the Executive of this (Government be invited to decide
jt as a judge."

Mr. firesLani. Sec. of State, to Mr. IVnilta. Costa Rican min., May 18,
i^93, For. Rel. 189:i. 287, 2,88. 289.
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On June 12, 1848, Lord Palmerston earnestly oppo.sed a proposi-

tion in Parliament that (Jreat Britain should pledge herself to abide

the result of arbitration, on the ground that '' there is no country

which, from its political and commercial circumstances, from its

maritime interests, and from its colonial possessions, excites more

anxious and jealous feelings in different quarters than England does,

and there is no country that would find it more difficult to obtain

really disinterested and impartial arbitrators."

Creasy's First Platform of Int. Law, (598.

For notice of the arbitration of tlie (Jornian Eniiioror in the case of the

San Juan water bonndary, see Pbillimore. Int. Law (.'W ed.), r>-10.

In July, 1892, the Brjtish schooner Lottie May put into the port

of Ruatan, island of Kuatan, Honduras, unloaded a cargo of pro-

visions and asked for a clearance for (ireat Caiman, whence she had

come. Clearance was refused In^cause of revolutionary troubles on

the Ilonduran coast, and afterwards the captain of the schooner was

arrested for alleged insulting language to the authorities. He was
imprisoned for six days, the veasel meanwhile being detained. The
British Ciovernment claimed danuiges to the amount of £300 for

the captain and £200 for the ves.sel. The Ilonduran Government

admitted liability, but contested the amount of damages, claiming

that it was not liable for damages on account of imprisonment of

the master, but only for the detention of the vessel.

It was agreed to arbitrate the question, and an ijivitation to

act as arbitrator was extended to Mr. Arthur M. Beaupre, charge

d'affaires ad interim of the United States to Guatemala and Hon-
duras. Mr. Beaupre was authorized by the United States to act on

the understanding that he was to do so personally and not as the

representative of his Government. This condition was accepted by

the parties to the dispute, who desired, however, that the case should

be submitted to "Arthur M. Beaupre, who is now charge d'affaires

ad interim of the United States," with the understanding that he

was to sign his individual name and render his decision over liis

p<'rsonal signature. This arrangement was ai)})roved.

For. Hel. 18n!>. 'M\-.\T1.

The memJK'rs of the general ])oard provided l)y The Hague treaty

are not officers of the United States whost' appointments recpiire con-

firmation by the Senate, nor are they in the ordinary a('ce|)tati()n of

the tenus persons hoMing office. Their work is not only occasional,

but is contingent upon their a|)pointment l)V fort'ign powers to act as

arbitrators in the si'ttlement of disputes In^tween them.

(JrlKKs. At. Ccn.. Nov. 7. llXXt. J.-. (1p. ;u.'5.
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(4) LIMITATION OF ARUITRATORS' POWERS.

§ 1072.

An aAvard was made under the 7th article of the treaty of 1794

with (rrcat Britain to several persons collectively, Avho afterwards

disa<::roed as to their respective shares. It was advised that the Gov-

ernment had only to see that the money was paid to those in whose

favor it was awarded, and that they must resort to the courts to

settle their differences.

r.n'ckciiridfjc. At. (Jen.. ISO."). 1 Op. -ir>n.

T'nder the treat}' with Spain of February 22, 1819, provision was

made for the appointment of commissioners to " receive, examine,

and decide upon the amount and vajidity of all the claims " of a cer-

tain description apiinst that (lovernment. It was held that this gave

the commissioners power to decide conclusively upon the amount
and validity of claims, but not upon the conflicting rights of parties

to the sums awarded by them.

Coinegys r. Viisso, 1 Pet. 193.

Under the act of Congress constituting a board of commissioners

to pass on claims, provided for In' the treaty with France of 1831,

the decision of the board between conflicting claimants is not con-

clusive, and the question of their respective titles is fully open to be

adjudicated by the courts.

Frovall r. Raebe. 14 Vet 0.").

The awar<l of commissioners under the act of 1849 (9 Stat., 393),

passed to carry into effect the convention with Mexico of 1848, does

not finally settle the equitable rights of third persons to the money
awarded. Ir makes, however, a legal title to the person recognized

by the award as the owner of the claim, and if he also have equal

equity, his legal title can not be disturbed.

.Judson r. Corcoran, 17 IIow. CA2.

When it was announced, in 1887, that Costa Rica and Xicarigua
would refer their i)oundary dispute to the President of the United
States, the Colombian minister at Washington suggested that it

would be advisable to postpone the proceedings till the Spanish Gov-
ernment should render its decision in the pending arbitration of the

boundary between Colombia and Costa Rica, and in case this could
not be done he reserved the rights of his Government, so far as they
might be affected l)y any decision on the dispute between Costa Rica
and Nicaragua. Replying to these representations, the Department

"T'
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of State said :
" I do not conceive it possible for an arbitrator to

assume to decide any question other than that submitted to him by

the two states which may seek his judgment, or to tal^e cognizance

of any collateral issue between either of them and a third state,

which is not" expressly submitted to him by the parties directly inter-

ested. I am not aware that Nicaragua is a party to the submission

now before the Queen Regent of Spain, any more than Colombia

is a party to the question which Costa Rica and Nicaragua may sub-

mit to the arbitrament of the President of the United States; and I

find nothing in the submission to Spanish arbitration (as heretofore

made known to this Department by the official communications of the

representatives of Colombia and Costa Rica at this capital) which

would induce me to advise the President that, in the event of his

accepting the personal trust of arbitrating the boundary question

l)etween Costa Rica and Nicaragua, his decision shoukl await or l)e

in any way contingent upon the decision of the Spanish arbitrator in

the wholly independent question Ix^tween Costa Rica and Cohimbia,

or be otherwise rendered than upon the precise facts submitted to

him."

Mr. Bayard. Sec. of State, to Mr. Becerra. Colombian iiiiii.. .Tuly 2.*^. lAST,

.MS. Notes to Colombia. VII. 12."..

An award was renderotl on tbe (iiiestion botweoii Costa Iliea and Xica-

rajnia by I'resident Cleveland on March 22. l.S.S,S. (Moore. Int. Arbi-

trations. II. 1JX>4.)

The arbitration between Colombia and Costa Rica lapsed, owing to a dis-

pnte iH^tween the contract iii}; i)arties as to the time within which their

cases were to be presentcnl. Nofrntiations were, liowever. afterwards

undei'taken for a new treaty of arbitration. (.Moore. Int. Arbitra-

tions, v. 4857.)

" Regarding this state of facts as established l)y the diplomatic

understanding of the two governments, we liave a case in which, not-

withstanding the provisions of the treaty phicing .Vmerican citi/ens

upon the same phme in this regard as natives, a ta.\ is levied upim

them of double the amount of that imposed upon natives, and when
not paid the employers of such workmen are subject to a sunnnary

seizure and sale of their goods. It is strongly urged in the able argu-

ment submitted by the minister of Ilayti that the remedy of the claim-

ants should be sought in the local courts of Ilayti, and that such

remedy is exclusive. Numerous precedents are cited to the proj^osi-

lion that governments will not intervene diplomatically when such

remedy is given. As a general proposition, it is settled international

law that a government will not intervene in claims against foreign

govermnents when redress may Im' had in the courts of that coimliv.

If there has Ikhmi a substantial denial of justice, or a gioss miscarriage

thereof, sanctioned and approved by the opposing government, a
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nation will then intervene. The arbitrator in this case, however, is

^iven jurisdiction of tiie differences between the two governments

by the terms of the arbitral agreement, giving him jurisdiction and

authority to determine certain differences. It is expressly provided

in the protocol

:

"
' That the question of the liability of the Republic of Hayti to

pay an indenmity in each of said cases, and if so found by the arbi-

trator, the further question of the amount of the said indemnity to

be awarded shall be referred to the Hon. William R. Day, sometime

Secretary of State of the United States, and now judge of the cir-

cuit court thereof, who is hereby appointed to hear said causes and to

detwmine the questions of said liability and the amount of said

indemnity, if any is found by said arbitrator to be justly due.'

" From this agreement the authority of the arbitrator is derived.

T can not perceive that the competencv of the arbitrator can be lim-

ited, because of the fact that ]Metzger & Co. might have sought

judicial remedies in the courts of Hayti. This fact may have weight

in the determination of the government when its attention is called

to claims against other governments, and may be sufficient reason for

declining diplomatic intervention until an attempt has been made to

obtain judicial redress in the courts of the country where the claimant

is domiciled. The fact that such remedy is afforded may Ik^ good

ground for withholding consent from an offer to arbitrate differences.

I am at a loss to perceive how it can afford a valid objection to the

arbitrator exercising powers conferred in the protocol of arbitration.''

Award of the Hon. William R. Day, arbitrator, in the matter of the claims

of .John I). Metzger & Co. r. The Repuhlic of Hayti. i)rotofol of Oct.

18, 1809, For. Kel. 11)01, 2(52, 204. 275.

For the brief of the Hon. W. L. Penfield. Solicitor of the Department of

State, for the T^nited State.s. in this case, see Mr. Hay. See. of State,

to Mr. Day, March 29, 1900, 244 MS. Dom. Let. CC).

The judicial and executive departments being under the Constitu-

tion distinct, the fimctions of the former, so far as concerns the

determination of litigated issues of fact, can not be vested in the

latter, unless by a treaty or an act of Congress. The Department
of State, therefore, cai\not, either through its own officers or through
an arbitrator appointed by it, take and mould sworn testimony in

order to determine such issues. Hence, where an arbitrator ap-

pointed under a protocol which was signed by the Secretary of State

of the United States and the diplomatic representative of a foreign

government, administered oaths to witnesses, determined what ques-

tions were to be put to them, and issued connnissions for the taking
of testimony on oath, it was held that his proceedings, so far as they
involved the exercise of distinctively judicial prerogatives, as in

the matters specified, were ultra vires.
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Report of Mr. Bayard. Sec. of State, to the President, in the cases of

relletier and Lazare, .Tan. 20, 1887. For. Rel. 1887, 593, 608.

The protocol required the arbitrator to " receive and examine all paiiers

and evidence " which might he " presente<l to him on l)ehalf of either

Government," and iirovided that if he should then " request further

evidence, whether documentary or by testimony, given luider oath

l)efore him or before any i)erson duly commissioned to that end,"

the two Goveriunents should use all means in their power to furnish

it. It was assumetl from the l>eginning of the jiroceedlngs before

the arbitrator that the protocol was lntende<l to em|>ower him to

administer oaths; but it appeared that lie entertaine<l doubts

whether he was authorized to send out a conmiission to take testi-

mony abroad. Subsequently, however, he st-ated that he would
" sign wliat purix)rts to be a conunission." though he had '* very

serious doubts" as to his powers in the nmtter. (Moore. Int. Arbi-

trations, II. 17.'>2-17r)(>.)

(.5) I'OWER TO DETEBMINE .lUBISDlCTlON.

§ 1073.

A controversy arose in the proceedings of the London commission

under Article YII. of the Jay treaty as to the power of the commis-

sion to decide whether it posses.sed jurisdiction of claims on which a

final decision had Ix^en rendered by the lords commissioners of

appeal—the highest court of appeals in prize cases. Tn order to pre-

vent the commission from acting on this question, the British com-

missioners asserted a right to withdraw from the board, the treaty

requiring at least one of the commissioners on each side and the fifth

commissioner to l)e present at the performance of any act appertain-

ing to the commission. Tn this way the progress of the board was

brought to a halt. Tn this dilemma the matter was brought by

Rufus Tving, American minister in London, to the attention of Ijord

Grenville, who snilnnitted the questi(m to Tjord Chancellor Lough-

l>orough. The lord chancellor resolved the difficulty by declaring

" that the doubt respecting the authority of the commissioners to

settle their own jurisdiction, was absurd; and that they nuist neces-

sarily decide upon cases being within, or without, their competency."

Moore. Int. Arbitrations, I. .TJ4-.'?27.

A similar question was raised by the British Government with

regard to the power of the Geneva tril)unal to deal with what were

known as the '' indirect clainjs." This (piestion was disj)osed of by

the declaration of the arbitrators on June ID. lS7t2. that, without

regard to the (pu'stion of the interpretation or effect of the treaty, the

claims in question di<l not in their opinion constitute, upon ])rin<'i|)les

of international law, a g(K>d foundation for an award of compensation

or couiputation of damages between nations, and shouhl therefore 1m»
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excluded from the consideration of the tribunal in making its award,

even if there were no disagreement between the two governments as

to the com])etency of the tribunal to decide upon them. This declara-

tion was accei)ted by both Governments.

Moore, Int. Arbitrations, I. (>4G.

For otlier precedents as to the power of international commissions to

determine tlieir own jnrisdiction. see Moore, Int. Arbitrations, II.

1141, 114:i, 1241. in28; III. 2277.

The convention of 18(54 with the United States of Colombia confers

on the commission thereby created authority to decide the cases which

had been presented within the time specified, and which had not been

decided by the commission appointed under the convention of 1857,

and therefore conferred jurisdiction to determine what cases had been

presented to, but not decided by, the old commission.

Speed, At. Gen.. 180"), 11 Op. 402.

A proposal having been made by the United States to create a new
mixed commission to consider and dispose of the cases which were

presented to a previous commission, but were not, for want of time,

disposed of finally, the Chilean Government assented, but suggested

that a certain claim which was presented to the previous commission

should be excluded from the consideration of the new. The United

States replied

:

" I note the arguments advanced by you in behalf of your sugges-

tion that the North and South American Construction Company's
claim should be excluded. These objections were in substance made
before the late commission, and were not considered by it sufficient

to exclude the case from its jurisdiction. One of the principal rea-

sons advanced by you for excluding that case from the new commis-

sion is that the claim is in its nature contractual. If this were true

your objection might be sufficiently answered by calling attention

to the fact that a purely contractual claim asserted by a citizen of

Chile against the United States was entertained by the commission,

a demurrer which the agent of this Government made to the same
having been overruled.

" I refer to the case of Mr. Trumbull, who filed a claim for $6,000

for service rendered by him as attorney in securing the extradition

from Chile of a fugitive from the justice of this country. In point

of fact, however, the construction company's claim is not, properly
speaking, based upon the contract, but upon conduct of the Chilean
Government, amounting to a practical confiscation of its property.

'' But the question whether any particular claim is a proper one
for the consideration and decision of an international commission is

necessarily one which the commission itself must determine. The
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conventions under which such commissions are organized usually

describe in general terms the class of cases of Avhich the commission

is to take jurisdiction, and whether any particular case presented to

it comes within this class the commission must, of course, determine.

The decisions of the late commission, both interlocutory and final,

are binding upon both Governments, the latter absolutely so, the

former unless reversed, after proj)er proceedings for a rehearing.

That commission having overruled a demurrer interposed by your

Government to the construction company's claim, any new commis-

sion must take up the question just where the former commission

left it, subject to the right of your Government to move for a re-

hearing. It certainly would not be proper to exclude the claims

entirely from the considerations of a new commission.''

Mr. Olney. Set*, of State, to Mr. Gana, Chilean min., June 28, 1895, For.

Rel. 1895, I. 83.

(0) MAJORITY DECISION.

§ 1074.

By Art. V. of the Jay treaty, the determination of what was the

true river St. Croix under the treaty of ix3ace of 1783 was committed
to a board of three commissioners, one to be appointed by each gov-

ernment, and the third to lie chosen by the two so ai)pointed. AAlien

the American and British commissioners met, they found that there

was a variance in the phraseology of their commissions, the former

iH'ing authorized to render a decision " Avith the other commissioners,"

while the British commissioner's conmiission expressly declared that

full effect would l>e given to any decision made by him "with the

other two commissioners" or by ^''t/ie major jxirt of the said three."

Att()rney-(ieneral I>'e, July 2(), 1700, 1 Op. OO, had advised the Secre-

tary of State that the concurrence of all three commissioners was
nwessary to a decision. Neither govcnunent, however, accepted this

view; and the Attorney-Cieuerars opinion was expressly rejected by
the United States in instructions to the American commissioner,

dated Augu.st 22, 179G, witli which a copy of the opinion was enclosed,

hi these instructions Mr. Pickering, who was tiien Secretary of State,

i'. fter stating that he had consulted the Secretary of the Treasury

and the Secretary of War, said:

" With respect to the operation of the decision of the commission-

i-rs, if you prw-eed to examine and decide tlie question we are unani-

mously of the opinion, contrary to that of the Attoi-ney-Cieneral. thiit

the determination of any two of the thn>e conunissioneis (all being

met on the busine.ss) will be binding on both parties, and for the

following reasons

:
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'•
1. That the great object of the treaty was to tet-minate the difer-

cnces betAveeii the two nations; among which was the dispute about

the river St. Croix as their bounthuy.
'' 2. That the 5th article declares ' that question shall be referred

to the final decision of commissioners to be appointed in the manner

therein prescribed:' yet on both sides, the very possible, and even

probable dissent of one of the commissioners must have been con-

templated when the article was framed.
" 3. The parties, therefore, could never have intended to leave it

positively in the power of either, against whom the decision should

be made, to defeat its operation, by instructing its commissioner to

withhold his signature from the declaration signed by the other two.

" 4. The nature of such transactions between jjarties at variance

confirms the justness of the opinion, that two out of three agreeing,

their decision will be binding; for when each has chosen one, or an

equal number, another is appointed to insure a majority on one side

or the other; one very important object of such an examination of

any disputed point being, to bring the controvers}^ about it to an end.

This is exemplified in the 6th and 7th articles of the treaty, in w'hich

provision is made that three out of the five commissioners shall con-

stitute a quorum for business; and any two of those three agreeing,

their decision will be binding. Thus the differences mentioned in

these two articles, which must embrace several millions of property,

jire to b-3 terminated ; and it is impossible to believe that two parties

Avould purposely leave the termination of a third subject of difference

to depend on the mere chance of unanimity among the arbitrators;

especially when tlie only obvious and conceivable design of the

appointment of the third commissioner must have been to insure a

decision by the agreement of two out of the three ; and when to have
rested the final decision on the precarious and even improbable

ground of imanimity, would have been evidently to risque the grand
effect of the whole negotiation, the continuance of peace^ by removing
every cause of war."

Moore, Int. Arbitrations. I. 10-12, 751-753.

In instructions to Mr. Welsh, minister to England, of Sept. 27, 1878,

concerning the Halifax award, Mr. Evarts raised the question whether
the award was vitiated by the fact that it was made by only a major-
ity of the three commissioners. The question presented on the face

of the award, viz, whether the concurrence of the three commissioners
was required by the treaty, w as, said Mr. Evarts, a matter of public
discussion in Great Britain and in the provinces, both before and
during the sitting of the commission. In this discussion the legal,

political, and popular organs of opinion seemed quite positive that
xmanimity was required by the treaty. In the United States the
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matter was little considered, either because the British view of the

subject was accepted, or because complete confidence in the merits of

the American case superseded any interest in the question. The ques-

tion involved, first, the text of the treaty, and second, the surround-

ing circumstances. By the treaty of Washington four boards of

arbitration were constituted for the determination of different mat-

ters. In respect of three of them, it Avas expressly provided that a

majority should be sufficient for an award. In the case of the Hali-

fax commision, there was no such provision, and the inference from

this fact was that it was not intended to invest a majority of that

connnission with power to make an award. The suggestion that the

omission of such a provision was due to inadvertence was not to be

lightly entertained, since there was special reason, in the case of the

Halifax commission, for adopting every possible guaranty against

unreasonable or illusory estimates. Mr. Evarts, however, in submit-

ting this argument, declared that the Government of the United

States would regard the maintenance of entire good faith and mutual

respect in all dealings, under the beneficent treaty of Washington, as

of paramount concern, and would not assume to press its own inter-

pretation of the treaty on the point in question against the delil)erate

interpretation of Her Majesty's Government to the contrary."

Lord Salisbury, in reply, cited Halleck, Bluntschli, and Calvo. to

the effect that the decision of a majority of arbitrators binds the

minority, unless the contrary is expressed, and declared that he was
not aware of any authorities on international arbitration who could

be quoted in the contrary sense. Lord Salisbury also argued that

the form of the tribunal, and the manner in which it was constituted,

indicated the intention of the contracting ))arties that a majority of

its memlxu's should be competent to render an award.

The award was duly paid.

Mr. Evarts. Se<-. of State, to Mr. Welsli. miii. to Ennlaiul. Sept. 27. 1878,

For. Kel. 1878. 2VtO ; Lord Salisl)ur.v, for. sot-, to Mr. Welsh, iiiiii. to

Eiijjland. Nov. 7, 1878, For. Rel. 187S, ;{1<5.

Senator Cieorjie F. Ktliiiunds. in the North .\inerieaii Keviow, 1S7"J. vol.

128, p. 1. in an artick' on "The Fishery Award," niaintainwi that

unanimity was osstMitial to the validity of the award of the Halifax

coniniission. He ar>rn«»d that, in countries whose jurisprudence is

founded on the Uonian law, a majority is in the ordinar.v course of

pro<'e»lure sufhcient for a (hH-isictn. hut that in <;n*t Hritain and th«'

TTnlted States, where the <-onnnon law prevails, the opposite rule

ohtains. On this ground 1h» imiH'acluMl the authority of Hlunts<'hli,

Ileflfter. and Calvo, In whose countries the Roman law is the hasis

of jurisi)ru«lence. and maintain<Nl that as between Ureat Hritain and
the T'nitfMl States unanimity was, in the ahsejice of a contrary stipu-

lation, essential t<» an award. It should not he for>;otten. however.

" Mr. Evarts, Se<-. of State, to Mr, Welsh, mln. lo EiiKland, Seiil. 27, 1878, For.

Hel. 1878, 2m).
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that the rules of intornational law are based uiwn the principles of

the IJoiuaii fivil law. This is due to the fact that international law

was fii-st develoi)ed by the nations of continental Europe, of whose

jurisprudence the Roman civil law is the foundation. If, by general

international i)ractice, based on the authority of international law,

the concurrence of a majority of a board of arbitrators is suflicient

for a decision, the natural inference would be that the United States

and (Jreat Britain, in their dealings with each other or with other

powers, as indei»endent nations, intended to observe that practice,

unless they expressly agreed to disregard it.

By (lie fifth article of the convention of 1822, " in the event of the

two coniinissioners (on the part of the United States and Great Brit-

ain respectively) not agreeing in any particular case under examina-

tion, or of their disagreement upon any question which may result

from the stipulations of this conventi(m, then and in that case they

shall draw l)y lot the name of one of the tAvo arbitrators, who, after

having given due consideration." etc. The commissioners disagreed

as to the allowance of interest, but the British commissioner refused

to call an arbitrator. It was held that his action was unwarranted.

Wirt. At. Gen., 182G, 2 Op. 28.

The Colombian (Jovernment and the Cauca Company, an American

corporation, agreed to submit certain dilferences to a special commis-

sion composed of three members, one appointed by Colombia, one by
the company, and the third by agreement between the Secretary of

State of the United States and the Colombian minister at Washing-

ton. The commission, under the power vested in it to "determine"

its "procedure," resolved that all decisions should be by majority

vote. At the end of the hearing, when little remained to be done but

the signing of the award, the Colombian commissioner resigned.

The potential existence of the connnission was limited to 210 daj^s,

and 208 days had already elapsed. The two remaining members then

rendered an award. Held, that the award was sufficient and effective-

Colombia V. Cauca Co. (1002), liXJ U. S. 524.

(7) KULES OF DECISION.

§ 1075.

" Decisions of international commissions are not to be regarded as

establishing principles of international law. Such decisions are

molded by the nature and terms of the treaty of arbitration, which
often assumes certain rules, in themselves deviations from interna-

tional law, for the government of the commission. Even when there

are no such limitations, decisions of connnissions have not heretofore

bc'en regarded as authoritative, except in the particular case decided.
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I am compelled, therefore, to exclude from consideration the rulings

to which you refer, not merely because they do not sustain the posi-

tion for which they are cited, but because, even if they could be

construed as having that effect, they do not in any way bind the Gov-
ernment of the United States, except in those cases in which they

were rendered."

Mr. Bayard. Sec. of State, to Mr. Miiniaga, Spanish luiii., Dec. 3, 1880,

For. Rel. 1887. 101 .=5. 1021.

The statement that the decisions of international commissions " are

not to be regarded as establishing principles of international law " is

to l)e understood only in a very restricted sense. It is no doubt true

that where such decisions rest upon special stipulations of treaty

inconsistent with international law, and not upon the general prin-

ciples of law, they are not to be received as expositions of tlie latter;

but where they purport to expound the general principles of law

they possess, as do the decisions of other judicial tribunals, an au-

thority commensurate with the dignity of the commission and the

reputation and learning of the persons who compose it. Phillimore

specifies, as one of the sources of international law, '' the decisions

of international tribunals." (Int. Law, 8rd ed., I. ()8.) Likewise

^^^leaton, who, in discussing the sources of internati(mal law, enu-

merates: "4. The adjudications of international tribunals, such as

boards of arbitration and courts of prize.'' And he pertinently

declares that, " as Ijetween these two sources of international law

greater weight is justly attributable to the judgments of mixed tribu-

nals, appointed by the joint consent of the two nations between

whom they are to decide." (Lawrence's Wheaton. 18G8, 30.) Oppen-

heim, one of the most recent of publicists, mentions, among the

''causes" of international law, i. e., the factors that "influence the

gradual growth of new rules," (as distinguislied from ''sources" or
" springs.'' i. e.,

'' treaties and custom ") the decisions of courts and

"arbitral awards." (Int. Law, 24.) Citations to the same effect

might be greatly multiplied. It would indeed 1h' strange if the

judgments of tribunals erected by nations to decide In'tween them

upon principles of international law should be destitute of authority

as to what those principles are. ,

By a protocol signed at St. Petersburg August ^(\ (Sept. 8), 1000,

it was agrtH'd to submit to arbitration the claims of the .Vmerican

.sealing sch<K)ners e/^/mr-v Ildiniltott Liiris^ ('. II. White, and I\(it< <iii<l

Anna and of the American whaling bark Cnpe Horn P'H/ron, grow-

ing out of their seizure and detention l)y Russian cniisi'rs.

The Russian (Jovernment (h'sired to incbide in the prot<)(<»l a pio-

vi.sion that the arbitrator shotild, in d«'termining each chum. fctMow

"the general principles of international law and the spirit of inter-

H. Doc. 551—vol 7 4
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national agreements bearing upon the subject." The United States

objected to the phrase " spirit of international agreements bearing

upon the sul)ject " as vague and possibly retroactive, and after some

discussion i)roposed to omit the whole passage, thus leaving the en-

tire case to the unreserved judgment of the arbitrator. The Russian

(Jovernment, however, adhering to the phrase on the ground of a

desire to recognize treaties as a source of international law, the whole

passage was retained, with the addition of the proviso that it should

have " no retroactive force," and that the arbitrator should apply to

the cases " the principles of international law and of international

agreements which Avere in force and binding upon the parties to this

litigation at the moment when the seizures aforementioned took

place."

For. Rel. 1900, 851, 853, 8.54, 857, 858, 861, 86.3, 865, 870, 871, 872, 874, 885.

(8) AGENTS AND ATTORNEYS.

§ 1076.

Mr. Semple, the charge d'affaires of the United States to New
Granada, was authorized by his Government to appear in its behalf

before the conmiissioners aj^pointed under the treaty between the

three states formerly composing the original Republic of Colombia

for the purpose of deciding upon the debts due by that Republic.

The commissioners intimated a doubt as to his authority to act.

With reference to this question the Department of State- said :
" It

is true that you are accredited in a diplomatic capacity to the Govern-

ment of New (jranada only, btit as the functions of the board of com-

missioners were believed to be merely judicial, it was not deemed
expedient that the United States should incur the expense or neces-

sary that they should go through the form of sending a special dip-

lomatic agent to Bogotii to advocate the few and inconsiderable

demands which were supposed to be within the powders of the board

to adjust. It was thought sufficient for you to inform it that you had
betm directed by your Government to act for that purpose, and it was
presumed that if any scruples should be raised as to your powers,

an authenticated extract from your instructions would and should be

judged adequate to obviate all doubt on that head. When the claims

should have been adjusted and the time. for payment shoufd have
approached, it was considered that it might be necesi^ary for you to

be specially empowered by the President to receive aad give acquit-

tances for whatever sums of money might have ^een payable at

Bogota."

Mr. Forsyth. See. of State, to Mr. Semple, claarge d'affaires to New
(JraoaUa, No. 7. Feb. 12, 1839, MS. Inst. Colombia, XV. 58-
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The act establishing the Department of Justice does not prohibit

the designation hy the President of an advocate on the part of the

United States under the agreement witli Spain of 1871 organizing

the American and Spanish Chiinis Commission.

Akerinan, At. Gen., 1871, V.i Op. 41(5.

A commis.sion constituted in pursuance of treaty provisions to settle

and adjust disputed claims is for that purpose a quasi court, and an

agi'eement to present and i)rosecute before it a claim at a fixed com-

pensation, or for a reasonable percentage of the amount reco\iered, is

not illegal, innnoral, or against public policy.

Wright r. Tebbitts, «J1 U. S. 2r>2.

(9) CKSSATION OK ARIIITRATORS' FUNCTIONS.

§ 1077.

According to the public law of the monarchies of Europe, the

authority of ministers, and perhaps of international commissioners,

e.xpires on the death, deposition, or abdication of the prince ; but not

so as between the American Kepublics, in Avhich the executive power

is permanent and continuous, without regard to the governing j)erson,

and there is no interruption of the authority or renewal of the

civdentials of their public niinisters on a change of President for

whatever cause, i)rovided such President continues to represent and

exercise the appointing power of the Government.

Cushing, At. Ufu., ^H^^^^, 7 Op. 582.

The officers of international connnissions ma}' be removed by

agreement of the contracting powers creating the couunissioji.

Air. Tresc-ot, Acting Set-, of State, to ImwI Lyons, July 31, 180§, MS. Note.s

to (Jr. Brit. VIII. :««.

June 13, 1885, the Honorable William Strong rendered as arl)itia-

tor an award against the (Jovernment of Ilayti in the cases of Pel-

letier and Lazare, under the })rotocol between the United States and

Hayti of May 24, 1884. Soon after the award was rendered, counsel

for Hayti endeavored to obtain from the arbitrator a rehearing of

the Lazare case, on the ground of alleged newly discovered evidence,

but he tleclined to grant their apj)lication on the ground that, in his

judgment, his '' power over the award was at an end " when it " had

passed from his hands and had Inrn file<l in the State Department."

Mr. Strong to .Mr. IMes(on. llnytinn niin.. Fob. IS, 1S8«!. S. K\. I>o«'. (M.

4!) Cong. 2 s«'ss. 4.''». It apiH'.-irs Ibiit .Intlge Strong, .Tunc 2:'.. IS-SCi.

uiadu Jit the iK'partnu'nt of State :in "oral statenuMit " to the i>(T«H-t

that if the donunents lia«l In-en pn»s«Mit»'«l to tiini lliey wonlil liave

made u " vast dlfT»'renee " in Ids award. The Uuiteil Stat«»s on
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*
various ground^! subseiiuontly refused to ask for the payment of the

award. (Moore, Int. Arbitrations, II. 1800-1804.)

By a protocol between the (Tovernments of Italy and Colombia it

was agreed to submit to the President of the United States, as arbi-

trator, all claims of Ernesto Cerruti, an Italian subject, against the

Government of Colombia for the lo.ss ai^d damage of his property

in the State of Cauca during the political troubles of 1885. The

protocol provided that the arbitrator, when he should have qualified

him«elf to enter upon his duties, should " become vested Avith full

power, alithority, and jurisdiction to do and perform, and to cause

to be done and performed all things without any limitation wdiatso-

ever, which in his judgment may be necessary or conducive to the

attainment, in a fair and equitable manner, of the end and purposes

which this agreement is intended to secure." The arbitrator was

then required to i^roceed to examine and decide (1) which, if any,

of the claimant's demands were " proper . . . for international

adjudication," and (2) which, if any, were " proper . . . for

adjudication by the territorial courts of Colombia."' As to claims

of the first class, he Avas required to determine " the amount of indem-

nity, if any, which the claimant ... be entitled to receive from

the Government of Colombia through diplomatic action ;
" while, as

to claims of the second class, he was directed, after ascertaining that

the}^ belonged in that category, to " take no further action " upon

them.

In his award, which bears date March 2, 189T, President Cleveland

allowed to the claimant for loss and damage of his individual prop-

erty and of his interest in the copartnership of E. Cerruti and

Company, including interest, the sum of £00,000. The arbitrator,

however, then went further, and in the exercise of his " full power,

authority, aftd jurisdiction to do and perform, and to cause to lie done

and performed, all things, without any limitation whatsoever," Avhich

in his judgment might " be necessary or conducive to the attainment

in a fair and equitable manner of the ends and purposes " which the

protocol was intended to secure, declared that, as the Colombian
Government had destroyed Cerruti's means of liquidating the debts

of the copartnership of E. Cerruti and Company, for Avhich he might

be held personally liable, that Government, in order that he might
enjoy and be protected in the sum aAvarded to him, should " guarantee

and protect " him " against any and all liability on account of the

debts of the said copartnership," and should reimburse him to the

extent to Avhich he might be obliged to pay such debts, the Colombian
GoA'ernment, on the other hand, being adjudged to be entitled to all

rights, legal and equitable, to Cerruti's property in the State of

Cauca.

Moore, Int. Arbitrations, II. 2117 et seq. ; IV. 4699.
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The Colombian legation protested against the award as being in-

valid and beyond the defined powers of the arbitrator, on the ground

(1) that it did not determine and declai-e any amount of indemnity

which the claimant was entitled to receive from Colombia through

diplomatic action, (2) that it did not put an end to any subject of

disagreement between the two Governments, (3) that it did not con-

stitute a final disposition of any claim submitted, (4) that it imposed

on the Government of Colombia an uncertain and undetermined

liability, (5) that it provided for the continuance of disagreements

which the protocol was designed to end, and (G) that it involved a

delegation of the authority of the arbitrator to some persons and

tribunals not named in the protocol nor designated in the award, at

times and in motles undefined and unauthorized, to ascertain the

amounts and conditicms of further liability of Colombia to the claim-

ant by reason of the claims submitted to arbitration. •

Mr. Rengifo, Colombian charge, to Mr. Olney, Se<'. of State, March .*?, 1897.

For. Rel. 1898, 240.

This protest wa.s adopted by the Colombian Government with the state-

ment that the Colombian minister at Rome has Imhmi instructed to

invite the Governnient of Italy to join in asking the recti lication

or reconsideration of the award. (Mr. Rengifo. Colombian charge

d'affaires, to Mr. Sherman, Sec. of State, May 1, 1897, For. R«l.

1898, 247.)

" The President of the United States, whether he l)e the individual

who acted as arbitrator or his successor in office, became, under any

circumstances, functus officio, so far as the arbitration was concerned,

upon the rendition of his award, and could not undertake to reopen

the arbitration and reconsider the award under any just view of

the powers conferred upon him as arbitrator 1)V the protocol under

which he acted. Should the parties to the arbitration invite the

reconsideration of the award in question, in whole or in part, or

request its interpretation in any respect, that could only be accom-

plished by a new submission and arbitration.

" This circuntstance precludes me from considering in any way the

statements made by you in support of the protest of your (Jovernment

again.st the said fifth article of President Cleveland's award. You?"

note of the 1st instant, as well as the preceding note of March 3,

addressed to my predecessor, will Ik; placed on record for convenient

reference and the proper effects should a joint re<juest for a new

arbitral proceeding Im* made by the parties to the original arl^tration

in the manner 30U foreshadow."

Mr. Sliernian, See. of State, to Mr. Rengifo. Colomliian charge. .May .">,

1897, For. R«'l. 1.S9S. SAt.

"It is at least possible that the represiMitations of Colombia alone

or in conjunction with a joint re(|uest from the (Jovernnients of Italy
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and Colombia might convince the President of the United States that

he is not functus officio as to the matter in hand.

" It is also possible that the President might on full consideration

hesitate to apply the technical principles recited by the Secretary of

State if he should become convinced that the matter is one in which

the two Ciovernments might find many insui^erable objections to a

new submission and arbitration, but could well agree in asking the

discharge under the original submissi(m and arbitration of an ad-

mitted duty i)ertaining to the office of arbitrator, accepted by the

President of the United States as a friendly act to both Governments.
" If in either of these modes it shall be made to appear that by the

fifth article of the award the President of the United States has,

through error or misapprehension, clearly exceeded the power and

jurisdiction conferred on him by the two parties to the protocol, it

is conceived that the chosen arbitrator, Avho is the President of the

United States, and not the individual who made the award, or his

successor in office as an individual, can not hesitate as to the question

of power or duty in the premises."

Mr. liengifo. Colombian chiu-jj:!'. to Mr. Sherman, Sec. of State, May 15,

1897, For. Rel. 1898, 2.-»l, 2,5:',.

" In view of the fact that the arbitration was undertaken by Presi-

dent Cleveland and closed by an award under his Administration

and by his direction, it is only proper to state now the views of the

present incumbent of the Presidency of the United States; nor is it

necessary to discuss whether the submission to arbitration having

been accepted by Mr. Cleveland could be taken up by his successor

m office. It was intended to state in the note of May 5 the views

entertained by President McKinley as to the application to take

action in this award, which was sui^posed to have been completed

under Mr. Cleveland. These views are: The President would not

undertake to reinvest himself with the function of arbitrator after

an award, particularly after a change in the Presidential office, but

could only be invited to assume arbitral powers by the joint action

of the, two parties to the arbitration. Whether this would tech-

nically amount to a new submission or not is of little consequence.
" The subject of new action, if any, would have to be defined by

the joint request of the parties to the arbitration. It is not here

intended to suggest that it would not be competent for them to agi'ee

in asking new consideration, and with their joint consent it might
properly l)e asked of the late arbitrator, Mr. Cleveland. Should
they see fit, however, to make a joint request of the present incum-
bent of the Presidential office, the agreement of the parties should
define how, and to what extent, the powers conferred are to be exer-

cised, and how far the arbitration is to cover new ground, if at all.
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As the international function of arbitrator is not one springing from

any duty of the Presidential office under the laws of the United States,

so the President does not wish to constrain in any way the course of

friendly States in jointly resorting to these good offices for the dis-

position of their disputes among themselves. The point to be empha-
sized is that President Cleveland having undertaken to dispose of the

matter, nothing short of the joint request of the contracting parties

could invoke the action of the present Executive.

" Trusting that these statements may serve to dispel the misappre-

hension to which your note of the 1st instant and my reply of the 5th

appear to have unintentionally given rise, I take pleasure in informing

you, by the President's direction, that he will be happy to consider

any request which the Governments of Colombia and Italy may
jointly agree to submit to him relative to the fifth article of President

Cleveland's award, and to further state that it is impossible now for

him to subject himself to acquiescence in such request, or to say that he

would undertake any further duty in the matter. It will be impos-

sible for him to consider any representations by either party alone in

that regard, or in any wise prejudice full liberty of action should a

joint request he made to him by the former contracting parties."

Mr. Sherman, Sec. of State, to Mr. Rengifo, Colombian charge d'affaires,

May 19, 1897, For. Rel. 1898, 254-255.

" Under date of the 22d of June last. His Excellency Baron de

Fava addressed me in the matter of President Cleveland's award in

the claim of the Italian subject, Ernesto Cerruti, against the (lovern-

ment of Colombia, informing me that, as appeared by correspondence

had at Rome with the Colombian minister, controversy had arisen as

to the manner of making the payments provided in the fourth article

of said award, and that, the two parties Ix'ing unable to agree upon

the interpretation thereof, his Government had accepted Mr. llur-

tado's proposal ' to refer it indefinitely to the arbitrator for decision.'

Baron de Fava accordingly, under his instructions, reijuested tiie

President, through the Secretary of State, to be pleased to determine

himself, in his capacity as arbitrator, and inform the embassy ' the

true meaning of his decision as regards the manner of payment and

the computation of the amount due.'

'* The request so conveyed was not without embarrassment from the

merely formal point of view, in that the request was not jointly jire-

ferred <m iK'half of the two (lovernments concerned, an<l I awaited

the corresponding identical request from your Government U'fore

giving tjje subject its regular course of submission to the l*resideiit

with n view to ascertaining his disposition in tiie matter.

"A week later you. as (\)lombian charge d'affaires at this capital,

addressed me a note, under date of June 21), stating that as the Italian
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Government, in lieu of a concerted application, had presented its

request independently you would follow the same course on behalf of

your (lovernment. but that you would need time in order to accom-

pany your presentation of such request by a statement of the ground

on which the Colombian (lOvernment based its interpretation of the

concluding portion of article 4 of the decision of March 2, 1897. A
further delay in the matter thus became necessary.

'' On the 13th of July last you addressed to me an elaborate argu-

ment setting forth the interpretation which, according to the view

of your Government, should prevail in deciding the intendment of

article 4 of President Cleveland's award.
" This diverse manner of presentation of the matter by the two

rej)resentatives of the Governments at issue did not remove the embar-

rassment under which I had labored from the outset; but rather than

provoke discussion of a formal point of procedure I endeavored,

through imofficial suggestion to the respective counsel of the Colom-

bian Government and of the claimant, Cerruti, to pave the w^ay for a

joint submission by the two Governments of a simple question of

interpretation of the language of article 4 of President Cleveland's

award, which the actual President might take up and render an

opinion upon as an indej^endent act of friendliness to both the parties,

without regarding himself as the official arbitrator, in continuing

function, b}' whom the original award had been made. These sug-

gestions bore no fruit, and the matter has stood in this unsatisfactory

posture until now, the notes of yourself and Baron de Fava remain-

ing unanswered, in the hope that time might bring a satisfactory

solution of the problem presented. Longer silence appears, however,

not now to be possible in the light of the pressure of the Italian Gov-
ernment for an answer, as stated in Count Vinci's note of December 5

and since by him in oral interviews.

" The merely formal irregularity in the presentation of the several

requests for an expression of the President's opinion as to the true

intendment of President Cleveland's language in the fourth article

of his award is, however, not the only embarrassment that meets me
in dealing with the case. Your several notes have advised me that

the Colombian Government absolutely denies the validity of the fifth

article of that award, claiming that, in deciding as he did, the arbi-

trator went outside of the submission made to, him by the two Gov-
ernments under the treaty they had concluded for the arbitration of

the Cerruti dispute; and, besides, the notification so made to this

Government on the 3d of March and the 1st of May last, setting forth

such denial and asking the ratification in toto of said fifth article, I

was advised by Baron de Fava's oral inquiry of May 6, and by his

note of the 30th of May last, that a similar notification had been
made to the Italian Government, and had been rejected by it.
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" To your notification and request answer was made on the 5th of

May last to the effect that the President of the United States,

whether he were the individual who acted as arbitrator or his suc-

cessor in office, became, under any circumstances, functus officio, so

far as the arbitration was concerned, upon the rendition of his

award, and could not undertake to reopen the arbitration and recon-

sider the award under any just view of the powers conferred upon

him as arbitrator by the protocol under which he acted ; but that,

j;hould the parties to the arbitration invite the reconsideration of the

award in question, in whole or in part, or request its interpretation

in any respect, that could only be accomplished by a new submission

presenting the point or points in dispute. A note of similar tenor

was addressed to Baron de Fava on the Tth of May last.

" You, having subsequently raised the question as to what consti-

tuted 'a new submission,' were informed on May 19, 1897, that Presi-

dent McKinley would not undertake to reinvest himself with the

function of arbitrator after an award, particularly after a change in

the Presidential office, but could only be invited to assume arbitral

powers by the joint action of the two parties to the arbitration, and

that whether this would technically amount to a new submission or

not was of little consequence, inas'much as the subject of new action,

if any, would have to be defined by the joint request of the parties

to the arbitration.

" The President was not moved to reach this conclusion save by

weighty considerations. Apart from the sound doctrine of finality

which is expressed as a binding rule in the agreement to arbitrate,

and which constrains the arbitrator to regard his function and office

as alike terminated on the rendition of his award, there is good prec-

edent for such a view of his capacity and duty. It recently hap-

I^ened that, in the case of an arbitration by the President of a bound-

ary dispute between Costa Kica and Nicaragua, the parties found

themselves unable to give effect to a certain detail of the award, but

itot until a conventional agreement between them and the express

submission by them jointly of a request to that end did the Presi-

dent find himself in a position to aid in the determination of the

controversy by appointing an expeit engineer as umpire to fix the

point at issue.

" Had the (Jovernments of Colombia and Italy jointly re<iuestetl

the President to lend his offices toward an interpretation of the

stated terms of the fourth article of the award of Maicli 2, 1S!)T, and

(hereby presented that point as an independent proposition, not

involving any supposed capacity or duty on his part to revise the

arbitration itself in the continuing character of the original ail)i-

trator, but by way of a particular submission, tlie case would have

offered little difficulty as an isolated proposition. It has not, how-
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ever, been so presented to him. Although the Italian request inde-

IKMulently presented, as has been seen, is silent as to the dispute

touching the fifth article of the award, except so far as to indicate

that the Colombian Government adhered to the exception it had

taken to said fifth article, the Colombian request of July 13 explic-

it I v declared that the payments made by the Government of Colom-

bia to the Royal Government of Italy, under the fourth article of

if any, woidd have to be defined by the joint request of the parties

the award, were ' tnuler the most positive reservations as regards the

validity of article 5 of the decision, and without changing, abandon-

in*', or in any way modifying the position which it has assumed

towards the President of the United States of America by means of

my
I

your
I

connnunications of March 3 and May 1 lastj and towards

the (Jovernment of the Kingdom of Italy in the notes addressed by

its representative at Rome to his excellency the minister of foreign

affairs, bearing date of May 1, 1-2, and 29, and of June 5 and 12 of the

])resent year, of which I [you] have the honor herewith to inclose

copies, since they are directly connected with the present request for

an explanation of article 4 of the decision.'

''Tt is impossible for the President to accede to the separate and

importantly variant requests of the Governments of Colombia and

Italy that he interpret the controverted provisions of article 4 of the

award, without encoinitering at the outset the existent fact of a

graver dispute as to the fifth article, and without facing the incon-

sistency of seeming to recognize in himself a continuing, unexhausted

and valid function as arbitrator for the purpose of reviewing article

4, while holding that he, as President, is fiinctxfi ofjicto as to article 5

thereof. He can not thus contradictorily divide his function in

relation to the subject-matters. He is constrained to hold, on every

sound ride applicable to the cas(% that he can not revive the per-

sonal character of arbitrator which his predecessor discharged by

the rendition of his award.

''At the same time, as the impartial friend of both the disputants,

he deems it not out of place for him to point out alike to the

Colombian Government and to that of Italy the superior importance

of the controversy as to article 5 over that raised in regard to article

4, and to suggest to them that, even did he deem himself free to

intervene in order to give the desired interi^retation to the latter,

his doing so woidd not terminate the difference between the two
Governments growing out of the award made by the President of

the United States. He can not lose sight of the fact that the Gov-
ermnent of Italy, in the correspondence succeeding the award, has

not in any wise admitted the invalidity of any part of the award
or the right of the Republic of Colombia to seek a reconsideration

of the fifth article, whatever may be its view as to an interpretation
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of a part of the fourth article; neither can he overlook the circum-

stance that more than once in that correspondence the Government

of Italy insists upon the execution of the award 'pure and simple

in all its parts,' a proposition which the Government of Colombia

ill turn denies as to the fifth article.

" In this view of an apparently irreconcilable situation, which he

can not regard without solicitude, especially as it grows out of a

service done by the President of the United States 'as a friendly

stct to b<jth Governments,' and even setting aside further insistence

upon his conviction that he possesses no continuing arbitral func-

tion in the nuitter, motives of delicacy and high regard would still

counsel him to take no imperfect step toward a settlement of the

controversies between the Governments of Colombia and Italy, which

would not even palliate their essential cause of difference. Like

motives of delicacy would necessarily lead him to refrain from put-

ting forth any suggestion that the parties enlarge the request already

made, and he feels that he should confine himself to expressing,

for the purposes of this present comnnniication, the gratification it

would afford him were the two Governments to see their way to com-

posing all the unfortunate issues that have sprung from the award

of March 2, 1807.

" It is proper for me to add that I have, under this date, addressed

a substantially identical note, unitatis nnitandis, to the charge d'af-

faires of the Royal (lovernment of Italy in this capital."

Mr. Sherman, See. of State, to Mr. Uengifo. Colombian charge d'aCfaires,

.Tan. 12, 18.08. For. Rel. 1898. 270.

" FollowiiiR dose npun tlie rendition of the award of my i)rede<'essor

as arltitrator of the claim of the Italian sni»je<t. Cerrnti, a^rainst

the Uepnhlic of Colomhia. (lifferen<-es arose between tlie parties to

the arbitration in re^rard to the .scope and extension of the award,

of which certain articl«»s were contestetl by Colombia, while Italy

clahned their literal fullilhnent. The award having Ihhmi nnnle by

the Tresident of the UnitfMl States, as an act of friendly considera-

tion, and with the sole view to an impartial ct)m|H)sition of the mat-

ter in dispnte, I conid n(»t bnt f(H'l de<'p cdiiccrn at sn<'h a misc;ir-

riage. and. while nnable to acc«'|»t the Cobtmbiaii tluH)ry that 1. in my
otiicial cajtaclty, iK)ss«'s.scd cdntiiniing fnnclioiis' as arbitrator, with

jMiwer to interi>ret or revise the terms of the award, my U'st efforts

were lent to bring the parties to a harnionions agreement as to the

ex(H-ntion of its provisions.

"A naval demonstration l»y Italy resnlte«l in an engagement to i)ay the

liabilities claimed t]|N>n their asc<>rtainment : bnt tliis apparent

dis|Hisiti(in of the controversy was followc*! by a rn|itnre of diiilo-

matic intercoin'se lM'tw«i'n Colondtia and Italy which still c-oiitimics.

althongh fortuMat<'ly without acjitc symptoms having s\iiK'rvcn»il.

Notwithstanding this, efforts are rcporteil to 1m' continuing for the

ascertainment of Colombia's c«)iitingent liability on a<<<)unt of Cer-

rutl's debts, under the fifth article of the award." (President

.McKiidey. amnial message. I >ec. •'). 1S'.».S. Knr. Hel. IS'IS. i.x.Mll.)
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(10) TESTIMONIAT. AND EXPENSES.

§ 1078.

It is customary to present to arbitrators some testimonial, either

in the form of plate or other token, or in money. Where the arbitra-

tor is the head of a state, the only acknowledgment given of his

services is an expression of thanks, and the more substantial testi-

monial, whatever it may be, is bestowed upon the persons to whom he

may have delegated the discharge of certain functions, such as the

examination of documents and perhaps the making of a report.

The expenses of the arbitration are usually borne by the parties

in equal proportion, but each side pays its ow^n agent and counsel,

as well as its own individual expenses, such as the printing of its

case, documents, and proofs.

Dr. Vincente G. Quesada, Argentine minister at Madrid, who acted

as arbitrator between the United States and Mexico in the Oberlander-

Messenger case, declined " any pecuniary testimonial, on the ground

that his sense of the confidence with which he was honored by the two

governments in their selection of him as arbitrator could not be

measured in money." He further declared that it was sufficient for

him to have justified the confidence placed in him by the two Gov-

ernments and to have decided the case according to his conscience and

the best of his knowledge and understanding. The delicacy of sen-

timent shown by Dr. Quesada was thought to render it impracticable

to press upon him the acceptance of any testimonial in a pecuniary

form.

Mr. Moore, Act. Sec. of State, to Mr. Godoy, Mexican charge, Sept. 8,

1898, MS. Notes to Mexican Leg. X. 437.

(11) PAYMENT AND DISTRIBUTION OF AWABD.

§ 1079.

Where, by the convention of 1853 with Great Britain, it was agreed

that all moneys awarded by the commissioners on account of any
claim should be paid by one Government to the other, it was held that

the moneys found due from the foreign Government to claimants,

who were citizens of the United States, were to be paid to the Secre-

tary of State, whose duty it was to have the same paid to those

entitled to receive them. It was also held to be the appropriate

duty of the disbursing clerk of the State Department to take charge
of and disburse such moneys. He was not entitled, therefore, to

commissions on the fund for any services rendered in keeping and dis-

bursing the same.

Bates, At. Gen., 1801, 10 Op. 31.
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The umpire of the mixed commission under the convention between

the United States and Peru of January 12, 1803, awarded on the claim

of Stephen G. Montano, a citizen of Peru, against the United States

the sum of $24,151,29, with interest at the rate of six per cent per

annum from September 2, 1851 ; all payable in the current money
(moneda corriente) of the United States. When Montano, in July,

1864, applied to the United States for payment, it was offered in

paper currency, wl.ich was then greatly depreciated. He demanded
payment in gold, but Mr. Bates, the Attorney-General, on July 12,

1804, advised Mr. Seward that under the award the debtor had '* the

option to pay in Treasury notes or in specie." Montano protested

against this view, and the question was referred to the mixed conunis-

sion under the convention between the United States and Peru of

December 4, 1868, the umpire of which decided that payment should

be II ade in American gold.

Moore, Int. Arbitrations, II. 1638, 1G45, 1G49.

For the opinion of tlie Attorney-General, see 11 Op. 52.

For tile views of Mr. Seward, see Mr. Seward, Sec. of State, to Mr. Mon-

tano, Feb. .'». 18(>(). 72 MS. Doni. Let. 18; Mr. Seward to Messrs.

Embrj' et al., May 20, 1807, id. 184.

By the commission under Article XII. of the treaty of Washing-

Ion of May 8, 1871, an award of $197,190 was made in fjivor of

Augustine R. McDonald, a British subject, on a cotton claim. Subse-

quently a bill in equitv was filed against him in the supreme court of

the District of Columbia by two persons, one of wliom was McDon-
aUrs assignee in a voluntary bankruptcy, in order that the award

might Ijo devoted to the benefit of creditors. A decree was after-

wards entered by consent of })arties by which one half of the award

was to go to the payment of the expenses of prosecuting the claim,

wliile the other half was to be placed in the hands of a receiver, who
was not a party to the litigation, and to whom the money was paid by

the British agent. The case fimilly went on appeal to the Supreme
Court of the United States, wliere it was contended on I)elialf of the

appellant (1) that the claim against the United States passed by the

assignment in bankruptcy, and (2) that, even if the fund had been in

P^ngland and in the hands of the liritisli (lOvernnuMit. the |)arties

w«'re subject to the jurisdiction of the court and could be compelled

by process in perHonam to ()Ik>v its decree. The court sustained these

contentions. l)ut at the same time observed that the money had been

delivered to the receiver by consent of parties and that no objection

luul Ikhm) heard in behalf of the British (lovernment. without the

voluntary concurrence of whose agent the receiver could do nothing.

IMielps r. McDonald. !Kt V . .S. 2«.»,S.

, Mr. .lustii-e Miller, witli wli<»ni Mr. .Justice Field «'oncurn'<l. dissentiMl on

the ground that the courts of the United States luui no control over
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the I?ritish (Jovonmiont or its iiRents in the distribution of the fund

aw.irdctl under tlie treaty, and tliat the reeord did not show that the

fund in eontroversy had ever been "voluntarily paid into court by the

ajient of that (Jovernnient."

As to the adjudication of conflicting claims to an award, see Coniegys v.

^"asse. 1 Peters. V2:\: Clark r. Clark, 17 Howard, 31.5; Judson v. Cor-

coran. 17 Howard, G12.

The act of June 23, 1874, by which a court was erected for the dis-

tribution of the (leneva award, proceeded upon the theor}' of distrib-

iitin«r the money, so far as j)racticable, among the chisses of persons

on whose claims the award appeared to be based, and the jurisdiction

of the court was restricted to chiinis directly resulting from damage

caused by the inculpated cruisers. The judgments of the court

amounted to $1),^U 5,735. Claims were subsequently presented to

Congress for the distribution of the remainder of the award fund,

together with increments arising from interest on the securities in

which the fund had been invested as well as from other sources.

These claims proceeded chiefly from insurers, who claimed a right of

subrogation, from persons who had paid war premiums, and from

persons who had sutl'ered damage l)y the acts of the excidpated

cruisers. In sui)i)ort of these claims (except those of the insurers)

it was argued that the claims at (Jeneva and the wrongs on which

they were based were national; that all who had suffered loss by

reason of the presence of the Confederate cruisers on the sea were

entitled to compensation; and that in any event the fund belonged to

the United States and might be distributed among such beneficiaries

as that Government should designate. By an act of June 5, 1882,

a new court was erected for the distril)ution of the luiappropriated

moneys. It designated as the IxMieficiaries of the existing fund (1)

claimants on account of damage done by the exculpated cruisers, and

(2) clainumts who sought reimbursement for the payment of pre-

miums for war risks. The act thus proceeded on the theory of the

national ownership of the fund.

Moore, Int. Arl)itrations, V. 4(m7—40()1.

In support of the view enilK)died in the act of 1882. see report of Mr.

Reid from the Couunittee on the .Judiciary, Feb. 8, 1882, H. Rept.

207, 47 Cong. 1 sess. ; United States r. Weld, 127 TL S. M ; Williams
V. Heard, 140 U. S. ^29: Rustomjee r. Queen, L. R. 1 Q. B. D. (1870).

487; L. R. 2 Q. B. D. (1870-77), GO.

(12) BARKING OF LNPRESENTED CLAIMS.

§ 1080.

It is usual in general claims conventions to insert a stipulation

expressly barring all claims, falling within the jurisdiction of the

tribunal, which were not presented to it.
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" While the claim of Mrs. Stevens presents analogies of treatment

with the other cases to which you refer, it stands on a distinct footing

of its own, being one of a class heretofore declared to be proper for

adjudication on the merits by a specially provided tribunal of arbitra-

tion. If the Mexican Government should set up the late claiuLs con-

vention, and the failure to submit the claim to the commission

organized thereunder, as a bar, it has the right to do so. We, how-

ever, have no right to debar the claimant from the possible benefits

of an appeal for a hearing on the merits, for the Mexican Government
has full liberty of waiver in respect of such bar, and may, at its own
pleasure, consent and agree to permit the claimant's case to be stated

and heard. All that we ask is that the Mexican Government

avail itself of the opportunity to manifest its sense of magnanimity

and justice in this regard, if its dispassionate examination of the

appeal shall warrant it in doing so. If the result be to set up the

treaty as a bar, we would not hesitate to concede its effectiveness, as

we should expect Mexico to concede our position were the case

reversed and our answer made in those terms. But Senor Mariscal

can not be unmindful of the fact that this very treaty bar has only

recently been the subject of consideration between the two Govern-

ments, by reason of the Mexican ai)peal in the Weil and La Abra.

cases, and that the United States have met Mexico halfway in an

earnest effort to secure the ends of equity and justice, by providing a

resort not contemplated when the treaty was framed, and, indeed,

barred by its express terms."

Mr. Bayard, Sec-, of State, to Mr. Jackson, niiii. to Mexico, Jan. 2r., 188(>,

MS. Inst. Mex. XXI. 427.

The view expressed in this paper is not that on whidi the (iovernnient of

the I'nittHl States lias ^renerally aete<l. On tlie eontrary. it lias been

hold, with ]>raetieal uniformity, that where a treaty provides a tri-

bunal for the settlement of claims, and stipulates that all claims not

r)resent«'<l to it shall l>e finally barred, this part of the treaty is no

less olilipitory than the rest, and that it precludes the two (Jovern-

nients from renewing tlu> claims thus barred, instead of merely giving

them an option to decline to i>ay them.

" It might, indeed, l)e argued that the adoption and execution of the

agreement of 1871, and the final disposition and satisfaction of all

chiims allowed under it, preclude the presentation by this I)ej)artm('nt

of a claim against Spain for losses suffered by Mr. Morrell U'tween

1870 and 187'). But the agreement contains no provision baiMing as

against Spain all existing claims not present<'d to the arbitratoi's. and

the present claim doe.s not appear to Ix^ so far barred by the agice-

ment or by the j)roce«'dings under it as to preclude its pres<Mitation to

the Spanisli (lovernment. Should the miiiistei" of state Im- iii(Iis|)o>c(l

to make a present adjustment of this claim, you will endeivor to have
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it embraced in anj' general settlement of pending claims which it may

be found convenient in the future to bring about by a convention

between the two (lovernments or otherwise."

Mr. Porter. Act. Sec. of State, to Mr. Curry, Jan. 2, 1886, MS. lust

Spain. XX. 130.

" This decision of the commission [under the agreement between

the United States and Spain of February 11-12, 1871, dismissing a

claim for want of jurisdiction], does not prevent this claim from

being a proper subject for diplomatic treatment."

Mr. Bayard. Sec. of State, to Mr. Curry, min. to Spain, April 9, 1886,

MS. Inst. Spain, XX. 183.

" The second article of the claims convention of January 15, 1880,

with France provides as follows

:

'*
' The said commission thus constituted, .shall be competent and

obliged to examine and decide upon all claims of the aforesaid

character, presented to them by the citizens of either country, except

such as have been already diplomatically, judicially or otherwise

by competent authorities heretofore disposed of by either Govern-

ment.'

" Under the interpretation put upon the treaty by both Govern-

ments, all cases that had been passed upon by prize tribunals were

excepted from the jurisdiction of the commission. (Ex. Doc. 235,

48th Cong.. 2d sess., p. 235.)

" It is held by this Government that the action of the commission

in declaring that it had no jurisdiction of the claim in question in

no way bars its presentation to the French Government for payment.

I have therefore to request you to recall this claim, including indem-

nity for the detention of the schooner and the breaking up of the

voyage, to the attention of the French foreign office, as one which is

believed by this Government to be just and fair, and to urge its

early settlement."

Mr. Bayard, Sec. of State, to Mr. McLane, July 29, 1885, MS. Inst.

France, XXI. 231.

The claims convention between the United States and Great
Britain of 1853 settled (Art. V.) "every claim arising out of any
transaction of a date prior to the exchange of ratifications, whether
or not the same may have been presented to the commission." Hence
a claim not presented for property confiscated during the war of 1812
was barred.

Mr. Rives. Assist. Sec. of State, to Mr. Gregg, May 12, 1888, 108 MS. Dom.
Let 359.
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4. Finality of Awards.

(1) rule of res judicata.

§ 1081.

The decision of an international tribunal over matters as to which
it is made the supreme arbiter is final, and is not the subject of revi-

sion, except by the consent of the contesting sovereigns.

Coniegys v. Vasse, 1 Pet. 193, 212.

An award of arbitrators, under a treaty between the United States

and another nation, by which the contracting parties agree that the

decision of the arbitrators shall constitute a final settlement of all

questions submitted, Ijecomes the supreme law of the land and is as

binding on the courts as an act of Congress.

La Ninfa (1896), 75 Fed. Rep. 513, 21 C. C. A. 434, reversing 49 Fed.

Rep. 575.

An award was made in favor of R. W. Gibbes, a citizen of the

United States, by Mr. Upham, the umpire of the mixed commission

under the convention between the United States and New Granada
of September 10, 1857, for the sum of $2,500, with interest from

July 26, 1826, at the rate of five per cent per annum. The Colombian

commissioner declined to sign the award, on the ground that the case

was submitted to the umpire only on the question as to whether a

valid claim existed, and that the question of the amount to be paid

was not submitted. On February 10, 1864. a convention was con-

cluded between the United States and Colombia for the adjudication

of claims which were left undecided by the previous commission.

Counsel for Gibbes declined to prosecute the case before the new com-

mission, and it was submitted to the board by counsel for Colombia.

The connnis-sioners, on May 18, 1866, made the following order:

" Stricken from the calendar and docket, prote.st being made against

the action of the board, and case not prosecuted." After the ad-

journment of the commission, Gibbes demanded payment from the

Treasury. His demand was referred to Attorney-Cieneral Hoar,

who held tliat the case was decided by the umpire of the first commis-

sion, and that neither the United States nor the second board was

abk' to divest his rights under that decision against his will and with-

out his consent. The Attorney-(ieneral, however, expressed a doubt

as to whether (iibl)es was entitled to payment from the Treasury,

since he did not poasess a certificate from the commissioners; but

Gibl)es obtained payment in full, and the amount so paid him was

included in the account of the United States against Colombia, and

H. Doc. 551—vol 7 6
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the entire amount was afterwards repaid to the United States by the

Colombian Government.

Moore, lut. Arbitrations, II. 1398, 1400, 1401, 1410-1411 ; Hoar, At. Gen.,

(1869), 13 Op. 19.

'• Tlie principle [of arbitration] is one that has been followed on

many occasions by this Government in settling disputed claims be-

tween its citizens and foreign powers. It has been the custom in

these cases to conclude a formal convention with the interested power

by which a claims commission is to be formed, to be composed in

general of two arbitrators, one to be chosen by the Secretary of State,

and one by the minister of the other power, and an umpire, to be

likewise agreed uf)on by the Secretary of State and the minister,

whose decisions shall be regarded as final. . . .

" I may add that an agreement so entered into has all the solemnity

and finality of a treaty between the powers who are parties to it, and

is in no sense an informal reference of a matter of contention between

two powers to the decision of the minister of a third party."

Mr. Frelingbuysen, Sec. of State, to Mr. Roseorans, Oct. 17, 1883, 148 MS.

Dob. Let. 405.

" The general rule is that when an arbitrator or a referee makes a

decision and adjourns without expressly deciding a motion for a re-

hearing, the decision is left in full force. The motion does not ipso

facto reopen the case; and the adjournment without specific action

on the motion by implication denies it.

" With respect to the objection to the decision of the arbitrators,

that it is not altogether sound in law, it is to be noticed that by

the convention under which the United States and Spanish Claims

Commission "was organized, the two Governments expressly agreed

that they would accept the awards made in the several cases sub-

mitted to the proposed arbitration as final and conclusive. This pro-

vision was adopted by the contracting parties as an essential part of

the arrangement for the settlement and disposition of claims, and
with the understanding that it was to be kept as faithfully as any
other provision of the treaty."

Mr. Bayard, Sec. of State, to Mr. Rodriguez, Mar. 22, 1886, 159 MS. Dom.
Let 388.

" I have received your letter of the 27th instant, in relation to the

claims of M. C. Rodriguez & Co. against Spain, which were rejected

by the United States and Spanish Claims Commission.
" I have failed to discover in your letter any reason for changing

the opinion expressed in my letter of the 22d instant, that it would be

improper, upon the grounds which you allege, for this Government to
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seek to reopen the claims in question after their dismissal on the merits

by the Commission. It is conceived that the distinction which you
draw between a claims commission under a treaty, duly ratified by the

Senate, and such a commission under a diplomatic agreement, while

material in some relations, does not affect the binding force of the

decisions in either case, as between the contracting governments, upon
all claims which properly fall within the scope of the commission.

The case of the brig General Armsffo/uj, which you cite, docs not

appear to lend any strength to your argument. For, notwithstanding

the denunciations of the award of the arbitrator, no effort was made
to reopen the question with Portugal; and in the opinion of Chief

Justice Gilchrist, to which you refer, there was an express disclaimer

of any denial of the power of the United States ' to submit to arbitra-

tion the claim of one of its own citizens upon a foreign government

which it has been prosecuting in such a way as to preclude itself from

again pressing that claim upon such foreign governments.'
" It is also to be observed that in the cases which you are now seek-

ing to have reopened, the claimants submitted themselves to the com-

mission without protest, and had their cause ably and fully presented.

In this regard their present jwsition is the reverse of that of the

claimants in the case of the General Ari7i,stron(/, when they presented

their petition to Congress for relief. The only act by which it was

attempted to show that they had consented to the submission of their

claim to arbitration was the request of their agent to be permitted to

present an argument in support of their claim to the arbitrator, and

the request the Secretary of State denied.

" Under all the circumstances, I must decline to reopen the awards

of the United States and Spanish Claims Commission in the cases

now under consideration.''

Mr. Bayard. Sec. of State, to Mr. Uodrisuez. Mareh :u. ISSr., I.V.) MS.
Doni. IvCt. 477.

I<"'or the decision of tlie Ciaiiiis ('oiiiniissioii in tliis <-as<>. se<' .Moore, Int.

Arbitrations. III. 2:i.'{ri.

As to the case of the General Armntroiuj. see Moore, Int. Arl)itrations, II.

1007-1115.

"Motions to open or set aside international jiwards arc not enter-

tained unless made promptly. an<l upon |)i()of of fiaiidulent concoc-

tion or of strong after-discovered evidence."

•Mr. Hayard. Stn-. of State, to Mr. Morris. May VI, lS8r,, Kio .MS. Doni.

I^t. 104.

The rule that the Department of State will not hear, after any con-

siderable delay, applications to reojxMi cases adjndicatcd by it. ap-

plies even more strongly to final jndgments rendered l)y international

commissions on international claims, even apart from the special
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stipulations of treaties by Avhic-h claims not submitted for the adju-

dication of siK'li connnissions may be barred.

Mr. Hivos. Assist. Sec. uf State, to Mr. Shipnian, Feb. 2, 1888, 167 MS.

Doin. Let. 7<>.

This letter related to the case of Danford Iviiowiton & Co. V. Spain, which

was dismissed by the mixed commission under the agreement be-

tween the I'nited Sfates and Spain of 1871. For the proceedings of

tlie conunission in this case, see Moore, Int. Arbitrations, III. 3148.

'• ^Miile the decision of the arbitrator has been noted with much

regret, as a different decision was hoped for. yet this Government is

bound by the usage in such cases to abide by the decision as made,

inasnuich as it stipulated in the agreement for arbitration that any

award made by the arbitrator should be final and conclusive. The

award, therefore, must be deemed as a final disposition of the case."

Mr. Day. Assist. Sec. of State, to Mr. Oberlander, Januar3- 7, 1898, 224

MS. Dom. I^t. 249.

For the award in the Oberlander-Messenger case, above referred to, see

For. Rel. 1897, 382.

The claim of Pedro D. Buzzi against Spain, which was dismissed

by the commission under the agreement of 1871, was, after the conclu-

sion of the labors of the commission, presented to the Spanish Gov-

ernment, which declined to entertain it, on the ground that it had

lx;en definitely disposed of under Article VI. of the agreement, which

provided: ''The two (lovernments will accept the awards made in

the several cases submitted to the said arbitration as final and con-

clusive and will give full effect to the same and as soon as possible."

On May 15, ISOC), Mr. Buzzi again brought his claim to the attention

of the Department of State. Mr. Olne}', on the 15th of the following

month, held that it nnist, in conformity with Article VI., be regarded

as "• finallv adjudicated and disposed of." This conclusion was sub-

sequently reaffirmed by Mr. Ilay.

Mr. Hay, Sec. of State, to Mr. Sparknian, .June 0, 1899, 237 MS. Dom.
Let. 39f;.

For the action of the commission in Buzzi's case, see Moore, Int. Arbitra-

tions, III. 2013.

A claim was made, before the mixed commission under the conven-

tion between the United States and Mexico, of July 4, 1868, by the

Bishop of Monterey and the Archbishop of San Francisco against

the Mexican CJovernment for arrears of unpaid interest on what was
known as the '* Pious Fund." which represented the proceeds of dona-

tions made to Jesuit fathers in the Californias for the conversion of

the heathen in those provinces. On the expulsion of the Jesuits from
Mexico in 17C8, the administration of the fund was undertaken by
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the Spanish Government. The Mexican Government, on establish-

ing its independence, succeeded to the trust, and by a law of Septem-

ber 19, 1836, its management was confided to the Catholic bishop of

the two Californias. This law was abrogated by a decree of Presi-

dent Santa Anna, of February 8, 1842, and the administration of the

fund again devolved on the state. By a further decree of October 2-t,

in the same year, Santa Anna directed the i)roperty belonging to

the fund to be sold, but recognized an obligation on the part of the

Government to pa}' interest on the capital thereafter. In 1845 the

Mexican Congress restored to the bishop of the Californias the admin-

istration of the properties yet renuiining unsold, but the interest on

that part of the fund derived from propert}'^ which had already been

disposed of was not paid by the Mexican Government. It was for

the amount of this interest that the claim was made before the com-

mission. On November 11, 1875, the umpire, Sir Edward Thornton,

awarded the claimants the sum of $1)04,070.91, which represented an

aggregate of $48,080.99 for the term of twenty-one years. The Mexi-

can agent before the commission presented a statement to be entered

in the records to the effect that, although the snvard referred only to

the accrued interest, the claim should be considered as " finally settled

in toto^'' and that any claim in regard to either principal or interest

should thereafter be forever inadmissible. This statement was c<mi-

numicated to Mr. Fish, as Secretary of State, who declined to

acquiesce in it or to enter into any discussion of the subject. A claim

was afterwards made for the payment to the Archbishop of San

Francisco and the Bishop of Monterey of interest accruing after the

award of Sir Edward Thornton. It was contended on the part of the

Mexican Government that the proceedings under the connnission

barre<l the presentation of such a claim. The United States, on the

other hand, took the ground that the award of Sir Edward Thornton,

instead of barring the further claim, constituted in effect a res

judicata, in the sense that it fixed Mexico's liability for the future

payment of interest on the fund. This difference was referred, under

a protocol concluded May 22, 1902, to a tribinial of aibitration

selected from the pernument court at The Hague. This tribunal

held that Mexico shoidd ])ay the overdue installments, and should in

future in perpetuity pay the iuterest due in each year, all iu money

having legal currency in Mexico.

M(M»r(>. Int. Arl)itratl(»iis. 11. i;U.H-i;{.->*J ; For. I{«'1. 1!)02, ApiK'iuli.\

II. t7-1S.

(2) AWARD OlTTSn)K LIMITS OK K('R.M ISSION NOT niNDINd.

§ 1082.

Under the convention l)etween the United States and Great liritaiii

of September 29, 1827, the King of the Netherlands was chosen a-
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arbitrator to determine the true divisional line bet'ween the north-

eastern part of the United States and the adjacent British possessions

under the treaty of peace of 1782-83. The King of the Netherlands,

in his award given at The Hague January 10, 1831, held that neither

the line claimed by the United States nor that claimed by Great Brit-

ain so nearly answered the requirements of the treaty that a preference

could be given to the one over the other; and abandoning, therefore,

as impracticable, the attempt to draw the line described in the treatj',

he recommended a line of convenience. AAHien the award was deliv-

ered the agent of the United States entered a respectful protest

against it as constituting a departure from the powers delegated to

the arbitrator hj the high contracting parties. The British Govern-

ment also recognized the fact that the award w^as recommendatory

rather than decisive, and, while signifying its readiness to acquiesce

in the recommendation, authorized its minister at Washington pri-

vately to intimate that it would not consider the formal acceptance

of the award by the two Governments as precluding modifications of

the line by mutual exchange and concession. President Jackson was

inclined to accept the award, and, it seems, afterwards regretted

that he had not done so. But, as it was unsatisfactory both to Maine

and to Massachusetts, he submitted the question of acceptance or

rejection to the Senate, which, by a vote of 3.5 to 8, resolved that the

award was not obligatory, and advised the President to open a new
negotiation w4th Great Britain for the ascertainment of the line.

The British Government promised to enter upon negotiations in a

friendly spirit, and it was agreed that both sides should meanwhile

refrain from exercising jurisdiction beyond the territories wiiich they

actually occupied.

Moore, Int. Arbitrations, I. 137-188, citing S. Ex. Doc. 3, 22 Cong. 1 sess.

;

22 Br. & For. State Papers, 772, 770, 783, 788, 795, 850, 871 ; Curtis,

Life of Webster, II. 139.

The boundary was settled by the Webster-Ashburton treaty of Aug. 9,

1842. (Webster's Works, Y. 84; Benton's Thirty Years' View, II.

4.38.)

By a protocol concluded May 24, 1884, the United States and

Hayti agi'ced to submit to arbitration the claim of Antonio Pelletier,

as a citizen of the United States and master of the bark William,

growing out of the seizure of the vessel and the imprisonment of

her master and crew at Fort Liberte, in Hayti, in 1861, on a charge

of piracy and attempt at slave trading. The protocol required that

the case should be decided " according to the rules of international

law existing at the time of the transactions complained of." An
award was rendered in favor of the claimant, but it appeared, by

the proceedings in the arbitration, that the arbitrator, while declar-

ing it to be " beyoijd doubt " that " had the bark been captured and
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brought into an American port, when she was seized at Fort Liberte,

she would have been condemned by the United States courts as an

intended slaver," took the ground (1) that, as a claim had been

made, he was restricted to the decision of a pure question of law,

and (2) that under the stipulation above quoted the sole question

to be decided was whether the claimant had been guilty of piracy

by law of nations, as distinguished from piracy by municipal statute,

so that an award of damages must be made in case it should be

found that piracy by law of nations was not committed.

The Department of State, reporting against the enforcement of

the award, held that the arbitrator had misconstrued his powers;

that the submission of the case to arbitration implied, in the absence

of anything to the contrary in the protocol, that the United States

did not desire that its previous action on ex parte infornuition should

be regarded as a prejudgment of the merits of the claim, and that

the arbitrator was not precluded, by the rules of international law

as they existed in 18(51, from inquiring whether the claimant was

guilty of piracy by Haytian law, since it was then, as it had con-

tinued to be, a rule of international law that offences connnitted

within the territorial jurisdiction of a nation may be tried and i)un-

ished there, according to the definitions and penalties of its municipal

law.

Rei)ort of Mr. Bayard, Sec. of State, to the President. .Tan. 20, 1887, For.

Rel. 1887, G05-«0G; Moore, Int. Arl)itrations, II. 1704-1800.

By Article V. of the modus vivendi between the United States and

Great Britain of April 18, 1892, which was entered into for tlu> pur-

pose of suspending the taking of fur seals in certain waters of Bering

Sea and limiting the killing on the Pribiloff Islands, during the

arbitration under the treaty of February 29, 1892, it was provided,

among other things, that " if the result of the arbitration shall bo to

deny the right of British sealers to take seals within the said waters,

(hen compensation sliall be made by Great Britain to the United

States (for itself, its citizens and lessees) for tliis agreenuit to limit

the island catch to 7,r)00 a season, upon the basis of the dill'erence

l»etween this number and such larger catch as in the opinion of the

arbitrators might have been taken without an undue diminution of

tlie seal herds." The United States, in its case before the tribunal

of arbitration, pre.sented a claim for the damages which the Govern-

ment and its lessee had sustained by reason of the limitation: but

this claim was not presented as a claim which the lessee could main-

tain against the United States under the lease; and. in the argument

for the T"'nited States, counsel dechired. u|)on the strength of tlie

|)ro<)fs in the counter case of the United States, that that ( Jovernnieiit

"could not have allowed its lessees to have much, if anv. exceeded the
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number of skins allowed by the modus vivendi of 1892 without an

undue diminution of the seal herd." Later, counsel announced that

the United States would not ask the tribunal for any finding of

damages under Article V. Held, in an action against the United

States b}^ its lessees, in which the latter claimed damages for the

limitation of the island catch to 7,500, that the provisions of Article

V. and the action taken thereunder before the tribunal of arbitration,

could not be considered as an estoppel, or an admission against in-

terest, on the part of the United States, so as to preclude its denial of

the validity of the claim of the lessees for damages. " There was,"

said the court, " no element of estoppel about the transaction, and

counsel had no authority to bind the Government for any other

purpose than the pending cause."

North American Commercial Company v. United States (1898), 171 U. S.

110, 131.

An act of Congress referring a claim against the Government to

an officer of one of the Executive Departments to examine and

adjust, does not, even though the claimant and Government act under

the statute and the account is examined and adjusted, make the case

one of arbitrament and award, in the technical sense of these words,

so as to bind either party as by submission to award. Hence a sub-

sequent act repealing the one making the reference (the claim not

having been yet paid) impairs no right, and is valid.

Gordon v. United States. 7 Wall. 188. - .

(3) DECISIONS IMPEACHABLE FOR FRAUD.

§ 1083.

In only one case have arbitral proceedings to which the United
States was a party been impeached for fraud on the part of the

tribunal. This case was that of the mixed commission imder the

convention between the United States and Venezuela of April 25,

1860, for the settlement of claims against the latter Government. .It

was alleged that before the commission met a conspiracy was entered
into by the United States commissioner, the United States minister

at Caracas, and the hitter's brother-in-law, who was the moving
spirit in the matter, to defraud claimants by exacting of them a large

proportion of their awards in the form of attorney's fees; that, in

pursuance of this conspiracy, assignments were obtained by claimants
of large interests in their claims; that the installation of the umpire
of the commission was brought about in an irregular manner, and
that certificates of award were made in small amounts and payable
to bearer, so as to pass without indorsement, in order that the pro-

ceeds might be readily divided. By an act of Congress of February
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25, 1873, afterwards known as the "finality act," it was declared that

the proceedings of the commission were to be recognized as final and

conclusive, but eventually, after a long discussion and much investi-

gation, a joint resolution was adopted by Congress and was approved

by the President March 3, 1883, by which the President was requested,

in view of the charges which had been made against the commission,

to open diplomatic correspondence with the Government of Vene-

zuela, with a view to a rehearing of the claims passed upon under

the convention of 1866. A convention was concluded December 5,

1885, for this purpose, and was duly carried into effect. It was held

by the new commission that the claims stood before it with respect

to hearing and determination substantially as they stood before the

previous commission, with the difference that under the convention of

1885 additional evidence was admissible; that the proceedings under

that convention constituted a rehearing of the claims and not a mere

review of the adjudications of the previous commission; and that

the awards of the old commission were not to be considered as con-

tinuing to have " force and legal effect."

Moore, Int. Arbitrations, II. 16.59-1692, citing S. Ex. Doe. 14, 40 Cong. 3

sess. ; S. Ex. Doc. 5, 41 Cong. 1 sess. ; II. Ex. Doc. 17H, 41 Cong. 2

Bess.; S. Misc." Doc. 102, 41 Cong. 2 sess.; H. Rept. 29, 42 Cong.

2 sess. ; H. Misc. Doc. 221, 42 Cong. 2 sess. ; H. Rept. 4, 42 Cong. :i sess.

:

H. Rept. 609, 4.3 Cong. 1 sess. ; H. Rept. 787, 41 Cong. 1 sess. ; S. Ex.

Doc. 66, 44 Cong. 1 sess. ; H. Ex. Doc. 30, 45 Cong. 2 sess. ; H. Rept.

702, 45 Cong. 2 sess. ; H. Misc. Docs. 1 1 and .30, 45 Cong. 2 sess. ; S.

Ex. Doc. 121, 46 Cong. 2 sess. ; H. Rept. 2(>10, 48 Cong. 2 sess. ; S. Ex.

Doc. 52, 48 Cong. 2 sess.

For the act of February 25. 1873. see 17 Stat. 477; for tlie joint resolu-

tion of March 3, 1883, see 22 Stat 643.

By the umpire of the mixed commission under the convention

between the United States and Mexico of July 4, 1868, an award was

made in favor of Benjamin Weil, a naturalized citizen of the United

States of French nativity, for the sum of $470,075.95, American gold,

as damages for the seizure of cotton by Mexican forces. An award

was also made by the umpire in favor of La Abra Silver Mining

Company, an American concern, for $672,070.00, Auioricau gold, as

damages for Wing dispossessed of a mine in Mexico and for the

seizure of ores by the Mexican authorities. The good faith of these

claims was impeached In^fore the connnission by the agent of Mexico,

who, after the awards were rendered, presented to the umpire a mo-

tion for a rehearing, accompanied with some new evidence and a

reexamination of the old. The convention contained the usual clause

to the effect that the contracting parties would consider the resul( of

the proceedings of the commission as "a full, perfect and final"

settlement. The umpire refused the motion for a rehearing, on the

ground (1) that he had no right to consider any evidence which had
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not been presented to the commissioners; (2) that a reexamination

of that evidence would not be likely to alter his opinion; (3) that,

as his decisions were known to be final and w-ithoiit appeal, they had

l^robably already been made the basis of transactions which a reopen-

ing of the case by him might seriously prejudice; and (4) that, in

his opinion, the provisions of the convention did not permit him to

grant a rehearing. "With respect, however, to the charges of fraud

and perjury that were made by the Mexican agent, he expressed a

doubt whether either Government w^ould insist on the payment of

claims shown to be founded on such evidence, and declared that if

perjury should be proved no one would rejoice more than himself that

his decision should be reversed and that justice should be done. By an

act of June 18, 1878, 20 Stat. 144, 145, sec. 5, Congress, in provid-

ing for the distribution of the moneys paid by Mexico on the awards

of the commission, requested the President to investigate the charges

of fraud that had been made in the two cases above mentioned, and,

if he should be of opinion that either case should be reopened and

retried, to withhold payments till a retrial should be had in such

manner as the two Governments should decide or until Congress

should otherwise direct. On August 13, 1879, Mr. Evarts, as Secre-

tary of State, reported that in his opinion a further investigation of

both cases should be made. On June 9, 1880, a bill to refer them to

the Court of Claims was reported favorably by the House Committee

on Foreign Affairs; but it was reported unfavorably by the Senate

Committee on the Judiciary on the next day, on the ground that, if

the awards were to be reopened, it should be done " by a new conven-

tion."' On the adjournment of Congress, the Mexican Government
attempted to take the matter into the courts, but, on objection by the

United States, this proceeding w-as abandoned. Up to this time

three instalments had been distributed on La Abra award, but none

on the Weil. On September 3, 1879, Mr. Evarts, acting upon the

assumption that the Mexican Government impeached only the amount
of the award in La Abra case, advised the President that the three

instalments then received on that claim might properly be distrib-

uted, reserving the question as to later instalments. This course was
taken, but the money received in the Weil case was withheld. On
January 31, 1880, another instalment was paid by Mexico. This

instalment and the four instalments received in the Weil case were
withheld till August 14, 1880, when the President, in the absence of

the Secretary of State, directed the Acting Secretary of State to dis-

tribute them. The fifth instalment on La Abra claim was distrib-

uted by Mr. Evarts on March 5, 1881, and the fifth on the Weil claim

by Mr. Blaine, then Secretary of State, on the 8th of the same month.
The total amount of the distributions on La Abra claim was then

$240,083.06; on the Weil claim, $171,889.64. No further distribu-
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tions were made; but the Mexican Government, in fulfilment of its

obligations under the treaty, continued to pay the instalments to the

United States as they fell due.

Moore, Int. Arbitrations, II. 1.324^1337, citing H. Ex. Doc. 103, 48 Cong.

1 sess. ; H. Rept. 27, 45 Cong. 2 sess., pts. 1 and 2 ; Congressional

Record. 44 Cong. 2 sess. 1548. 221G ; S. Ex. Doc. 150, 46 Cong. 2 sess.

;

H. Rept. 1702, 46 Cong. 2 sess.; S. Rept. 712, 46 Cong. 2 sess.; S.

Ex. Doc. 109, 50 Cong. 1 sess.

July 13, 1882, a convention was concluded for a rehearing of both of

La Abra and the Weil case. AMiile this convention was pending in

the Senate, John J. Key, one of WeiFs original attorneys, applied,

as assignee of a part of the award, to the supreme court of the Dis-

trict of Columbia for a writ of mandamus to compel Mr. Freling-

huysen, as Secretary of State, to distribute the installments then in

his hands. In due course the case came before the vSupreme Court

of the United States, by which it was, on January 7, 1884, dismissed.

Chief Justice Waite, in delivering the opinion of the court, said:

" There is no doubt that the provisions of the convention [of ISfiS]

as to the conclusiveness of the awards are as strong as language can

make them . . . But this is to be construed as language used in

a comjjact of two nations . . . The citizens of the United States

having claims against Mexico were not parties to this convention

. . . As to the right of the United States to treat with Mexico

for a retrial, we entertain no doubt. Each Government, when it

entered into the compact under which the awards were made, relied

on the honor and good faith of the other for protection as far as

possible against frauds and impositions by the individual claimants.

It was for this reason that all claims were excluded from the con-

sideration of the commission except such as should be referred by

the several Governments, and no evidence in support of or against a

claim was to be submitted except through or by the Governments.

The presentation by a citizen of a fraudulent claim or false t<>sti-

mony for reference to the connnission was an imposition on his own
Government, and if that Government afterwards discovered that it

had in tliis way Imm'ii made an instrument of wrong towards a friendly

power, it would 1h' not only its right, but its duty to repudiate the act

and make reparation as far as possible for the consequences of its

neglect, if any there had Ix^en. International arl)itration must always

j)roceed on the highest principles of national honor and integrity.

Claims presented and evidence submitted to such a tribunal must nec-

essarily Ix'ar the impress of the entire good faith of tlie government

from which they come, and it is not to be presumed that any govern-

ment will for a moment allow itself knowingly to Im> made tlic iustru-

nuMit of wrong in any such ])roceeding. No techiiiial luh's of
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pleading as applied in ninnicipal courts ought ever be allowed to

stand in the way of the national power to do what is right under all

the circumstances . . . The United States, when they assumed

the responsibility of presenting the claims of their citizens to Mexico

for payment, entered into no contract obligations with the claim-

ants to assume their frauds ... As between the United States

and the claimants, the honesty of the claims is always open to

inquiry for the purposes of fair dealing with the government against

which, through the United States, a claim has been made."

Frelinjrhiiysen r. Key. 110 V. S. (5.3.

The case of La Abra Silver Mining Co. v. Frelinghuysen, 110* U. S. 63,

was (lisitosed of in coiniection with Frelinghuysen v. Key.

See Rustonijee r. The Queen. L. R. 1 Q. B. D. (1876), 487; L. R. 2 Q.

B. D. (1876-77), 69.

See, in relation to the Weil and La Abra cases, a pamphlet by Mr. Geo.

Tieknor Curtis, " International Arbitrations and Awards," and a

pamphlet by Mr. .John W. Foster, in reply, on " International Awards
and National Honor."

See Moore, Int. Arbitrations, II. 1329-1339.

April 20, 1886, the convention negotiated by Mr. Frelinghuysen,

after pending in the Senate nearly four years, was rejected. On
May 11, 1886, the President again brought the claims to the atten-

tion of Congress, and on the 1.5th of June communicated to the

House of Rei:)resentatives, in response to a resolution of that body,

correspondence with the Mexican Government since February, 1884.

On the 11th of June Mr. Morgan, from the Committee on Foreign

Relations, submitted to the Senate a report, accompanied with a bill

to provide for a judicial investigation of the charges of fraud. This

proposal was discussed in Congress, and further committee reports

were made on the one side and the other; and the matter thus stood,

when on December 21, 1887, the Senate adopted a resolution calling

for correspondence with the Mexican ' Government since January,

1886. This request was ansAvered by the President in a message to

the Senate of March 5, 1888, which was accompanied Avith a report

by Mr. Bayard, as Secretary of State. In this report Mr. Bayard,

besides maintaining that it was the dut}^ of the Government to refuse

to enforce an inequitable and unconscionable award, also disclosed

the fact that he had sought to obtain a judicial investigation of the

two awards, without awaiting further Congressional action, under
section 12 of the act of March 3, 1887, but that he had been unable to

obtain the concurrence of the claimants in that course. In conclu-

sion, he suggested that provision should be made for the reference

of the claims to the Court of Claims or to such other court as might
be deemed proper, in order that a competent investigation of the

charges of fraud might be made.
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Moore, Int. Arbitrations, II. 1339-1345. citing S. Ex. Doc. 140, 49 Cong.

1 sess. ; II. Ex. Doc. 274, 49 Coug. 1 sess. ; S. Kept. 1316, 49 Cong.

1 sess.; S. Kept. 1454, 49 Cong. 1 sess.; H. Kept. iJ474, 49 Cong.

1 sess. ; S. Ex. Doc. 109, 50 Cong. 1 sess.

AMien Mr. Blaine again Ix'canie Secretary of State, in March, 1889,

he adhered to the course of his two immediate predecessors in refus-

ing to distribute the moneys on hand applicable to the two awards

in question. In consecpience, Sylvanus C. Bojnton, as assignee of a

part of the Weil claim, on October 23, 1889, filed a petition in the

supreme court of the District of Columbia to compel Mr. Blaine, as

Secretary of State, to make a distribution. The case eventually

came before the Supreme Court of the United States, which, on March

23, 1891, affirmed the decree of the court below dismissing the petition.

The court held that the inaction of Congress was not equivalent to

41 direction by Congress that the money should be paid out, that the

political department had not parted wath its power over the matter,

and that the intervention of the judicial department could not he

invoked.

Boynton v. Blaine, 139 U. S. 306.

August. 30, 1888, the Senate adopted a resolution authorizing the

Committee on Foreign Relations, or a subcommittee thereof, to con^

duct a special investigation of I^a Abra claim. The result of this

investigation was embodied in a report by Mr. Dolph on March 1,

1889, which declared that the whole claim was fraudulent, that the

power of Congress to reopen the award was unquestionable, and that

the Attorney-Cieneral should be authorized to proceed against the

company in the Court of Claims in order to determine whether the

award was obtained in whole or in part by fi-aud. By an act of Con-

gress of December 28, 1892,27 Stat., 409, 410, both cases were at length

referred to the Court of Claims to determine whether the charges of

fraud were well founded. The Court of Claims found that the award

in La Abra ca.se was obtained " by fraud effectuated by means of false

swearing, and other false and fraudulent practices," and adjudged

that the company and its agents Ik* forever <lebarred from receiving

the money. The case was carried ou appeal to the Supreiiie Court,

which, in ailirming the decision of the Court of Claims, held that

the person who invoked the intervention of his (Jovernment in order

to collect a claim against another Government impliedly engaged to

act in g<K)d faith; that, as Ix'tween him jmd his CTOvermnent. tiiu

honesty of the claim was always open to incpiiry by judicial or other

means; that, if his claim proved to Ik' fraudident or fictitious, it was

the duty of his Gowrnment to withlu)ld from him any money paid

on account of it; that the genuineness of the newly discovered evi-
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deuce, which Mexico was not fairly chargeable with negligence in

not having discovered sooner, was fully established; and that, as

the Avhole story of losses inflicted by the Mexican Government was

upon the evidence " iniprobal)le and unfounded," the decree of the

Court of Claims must be affirmed.

La Abra Silver Mining Co. r. ITnitocl States (ISO!)), ITH U. S., 423, citing

Fivlinghiiysen r. K(\v, 110 U. S., 0:i. 74, 70; Boynton r. Blaine, 139

U. S., 3(M), :{23-;i2(J.

For the judgment of the Court of Claims, see United States r. La Abra

Silver Mining Co. (18!)7), 32 Ct. CI. 4(52. For a prior decision in the

same case, on jurisdictional questions, see 2U Ct. CI. 432.

The investigation of the Court of Claims in the case of Weil

resulted in a judgment similar to that in the case of La Abra

Company.

United States r. Alice Weil et al. (1!K)0), 3.5 Ct. CI. 42. This judgment,

became final by the failure of the defendant to perfect an api^eal. (S.

Rept. 28, 57 Cong. 1 sess.

)

In 1900 the United States returned to Mexico the undistributed

balance of the moneys paid by the latter on the two awards in ques-

tion.

Mr. Hay, Sec. of State, to Mr. Azpiroz, Mexican min., No. 78, March 28,

1J)(X), For. Kel. 1900, 781 ; same to same. No. 130, Nov. 10, 1900, id.

783.

See S. Docs. 249 and 271, 50 Cong. 1 sess. ; II. Doc. 590, 50 Cong. 1 sess.

Not only was the undistributed balance of the moneys paid by

Mexico refunded, but Congress appropriated the sum of $412,572.70

for the repayment to that country even of the instalments which were

distributed in both cases by the United States.

Act of February 14. 1902, 32 Stat. I. 5. See, as i-ecommending the refund-

ing to Mexico of the distributed installments, report of Mr. Cullom,

Committee on Foreign Relations, .Jan. 7, 1902, S. Rept. 28, 57 Cong.

1 sess'. ; Mr. Cousins, Committee on Foreign Affairs, Feb. 5, 1902, H.

Rept. 420, 57 Cong. 1 sess.

June 13, 1885, an award was made under the protocol of May 24,

1884, in favor of Antonio Pelletier, a citizen of the United States, in

respect of a claim against the Kepublic of Hayti, growing out of the

seizure of the barque William in 1861 and the imprisonment of her

master and creAv on a charge of piracy and attempt at slave trading.

The Haytian minister at AVashington afterwards filed in the Depart-
ment of State a formal protest, in which he maintained that the

award was induced by a clear mistake by the arbitrator as to his juris-

diction under the protocol. The Department decided that the award
should not be enforced, on the ground (1) that the arbitrator, as
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appeared by the text of his decision, was induced by an erroneous

construction of his powers under the protocol to make an award in

favor of the claimant, although he considered the claim to have been

originally bad; (2) that it was the duty of the Executive to refuse

to enforce an unconscionable award; (3) that, assuming the claim-

ant's naturalization to be proved, his right, being a tort feasor, to

claim compensation for the consequences of his tort must be denied

;

(4) that, upon the general question of turpitude, the claim was one

that could not be pressed by the United States, " either as a matter of

honor or as a matter of law;" (5) that the principle that a sovereign

could not honorably press an unjust award, even although it was

made by a tribunal invested by law or treaty with ample judicial

powers, applied with still greater force to the award of an arbitrator

whose acts in administering oaths to witnesses, determining what

questions were to be put, and issuing commissions to take testimony

must, if sanctioned only by the Executive, be regarded as ultra vires.

Report of Mr. Bayard. Sec. of State, to the President, Jan. 20, 1897, Moore,

Int. Arbitrations, II. 1793-1800.

June 13, 1885, an award was rendered under the protocol of May
24, 1884, in favor of A. H. Lazare, a citizen of the United States, in

respect of a claim against the Government of Hayti, growing out of

a contract for the establishment of a national bank at Port au Prince.

Counsel for Hayti endeavored to obtain a rehearing on the ground

of alleged newly discovered evidence, but the arbitrator declined to

grant their application for the reason that, in his judgment, he was

functus officio. Counsel then appealed to the Department of State

and asked to have the award set aside. The Department held that

the award should not Im enforced, basing its decision (1) on certain

palmers in the Department of State which were not shown to have

l)een laid Ix^fore the arbitrator, (2) on irregularities in the arbitra-

tor's proceedings, (8) on errors in the award, (4) on alleged newly

discovered evidence, (it) on an oral statement of the |)erson who had

acted as arbitrator that this evidence would have affected his judg-

ment, and ((>) on the conclusion that the claim as it stood could not

be honorably pres.se(l.

UeiK.rt of Mr. Hayiird. S<'«-. <if State, to tlu' Tresident. .Ian." '20, 1887.

.Mwre. Int. Arbitrations, II. 1800-180."..

" The dtity of the executive to refuse to enforce an award which

. . . turns out to have U'en inequitable or unconscionable, has

lx»en maintained in rej)eated rulings of this Department, and is

sanctioned I)V the Suj)n'iM»' Court of the United States. . . .

•• The awards under the treaty with Mexico of 1848 were set aside

by act of Congress in the Atocha case, and by the courts in the
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Gardiner case (13 Stat. 51)5; 10 Stat. 633), Two of the awards

under the Chinese ohiinis treaty of 1858 were reopened in behalf of

rejected chiimants (15 Stat. 4-10; 20 Stat. 171). The Secretary of

State, in the case of the Caroline, returned to Brazil, against the

claimant's protest, money to be paid him under a diplomatic settle-

ment. (See Senate Rep. No. 1376, P'ortieth Congress, first session.)

" The precedents in this Department therefore fully sustain the

principle stated by Chief Justice Waite, that

—

"
' As between the United States and the claimants, the honesty

of the claim is always open to inquiry for the purpose of fair dealing

Avitli the government against which, through the United States, a

claim has been made."' ( Frelinghuysen /. Key, 110 U. S. 63.)"

Repoit of Mr. Bayard, Sec. of State, to the President, in the case of

Antonio Pelletier, Jan. 20. 1887, For. Rel. 1887, 606, 607.

See. also, Moore, Int. Arbitrations, II. 179-1-1800.

As to the case of the Caroline against Brazil, see Moore, Int. Arbitrations,

II. 1342.

i}. General Aebitbation.

(1) PROJECT OF INTERNATIONAL AMERICAN CONFERENCE, 1890.

§ 1084.

November 20, 1881. Mr. Blaine, as Secretary of State of the United

States, extended, in the name of the President, an invitation to all

the independent countries of North and South America to participate

in a general congress to be held in Washington on the twenty-fourth

of November. 1882, " for the purpose of considering and discussing

methods of preventing war between the nations of America," Mr.

Blaine added that the President desired that the attention of the con-

gress shoidd be " strictly confined to this one great object." On the

ninth of August, 1882, Mr. Frelinghuysen, Mr. Blaine's successor,

gave notice that the President was constrained to postpone the pro-

jected meeting till some future day. As one of the grounds for this

action he stated that the peaceful condition of the South American

republics, which was contemplated as essential to a profitable and

harmonious assembling of the congress, did not exist. The original

proposal, however, was never entirely relinquished; and on May 28,

1888, the President gave his approval to the act under which was
convoked the International American Conference of 1889-1890. Of
this cx)nference one of the results was the celebrated plan of arbitra-

tion adopted April 18, 1890. By this plan it w^as declared that arbi-

tration, as a means of settling disputes between American republics,

was adopted " as- a principle of American international law ;
" that

arbitration should be obligatory in all controversies concerning dip-
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lomatic and consjlar privileges, boundaries, territories, indemnities,

the right of navigation and the validity, construction, and enforce-

ment of treaties; and that it should be equally obligatory in all other

cases, whatever might be their origin, nature, or object, with the sole

exception of those which, in the judgment of one of the nations

involved in the controversy, might imperil its independence; but

that, even in this case, while arbitration for that nation should \)e

optional, it should be '" obligatory upon the adversary power.''

The conference also adopted a resolution recommending arbitra-

tion to the nations of Europe.

Moore, Int. Arbitrations, II. 2113-2117.

During tlie nineteenth century there were eighty-four international arbi-

trations to wliich an American nation was a party. In forty, or

nearly one-half, of these the other party was a Euroi>ean power, the

arbitrations between American nations being forty-four. To al)out

two-thirds of these the United States was a party, the number of

arbitrations between ottier American powers being fourteen. Of this

numt>er there were ten that related to questions of Ixjundary.

After the adjournment of the International American Conference

the plan of a treaty of arbitration was signed by the following

nations: Brazil, Bolivia, Ecuador, Guatemala, Hayti, Honduras,

Nicaragua, Salvador, the United States, Uruguay, and Venezuela.

It was provided by Art. XIX. that the treaty should Ije ratified

by the nations approving it, according to their respective constitu-

tional methods, and that the ratifications .should be exchanged at

Washington on or l)efore May 1, 1891. No ratifications were filed

on or before that day, and on Octol)er 2'2, 1891, the United States

sent out to the eleven original signatories a proposal to extend the

time. Favorable responses were received from Bolivia, Ecuador,

Guatemala, Honduras, Nicaragua, Salvador, and Venezuela; but it

was stated in December, 1895, that " as the original treaty was re-

jected by some imj)ortant governments of South America." and its

revival had "only been advocated by a few," the negotiations had
'" not advanced."

Mr. Adoe. Act. Sec. of State, to .Mr. .Vl)l)ott, mlii. to Columbia. Oct. 24.

18JX), For. Uel. 1WM(. 2<K>; .Mr. Wharton. Act. Sec. of State, to

Mr. Conger, No. 89, Oct. 22. 1891. MS. Inst, lirazll. .XVII. r.44 ; Mr.

Wharton. Act. Sec. of State, to .Mr. TruebhwHl. Feb. 27. 189.5. l!K)

MS. IKMU. lx«t. 4.')(J: Mr. OIney. Sec. of State, to Mr. Paine, I>e<'. 9,

189.-.. 2«h; .MS. l>om. U't. .'{71.

" It is. in iiiy judgment. inciniilK'Ut uiH>n tiie riiit«^l States to conserve tlie

Inlhieiitial initiative it lias taken in tliis iiu'Msure liy ratifying tlie

instrument and by a«lvo<'ating the propositi extension of the time for

e-xchange." (President Harrison, annual nies.sage. lx»c. 9. 1891. For.

Rel. 1801. xii.)

U. Doc. 551- vol 7 e
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" A strange incliffereuce has been manifested toward arbitration with

our sister republics. In the convocation of the first Pan-American

Conference, based upon a resolution of Congress, the invitation issued

by our Government mentioned arbitration as one of its chief objects.

When the conference assembled, it was found difficult to bring two or

three of the nations to an agreement on the subject. Our Govern-

ment regardetl it as of such importance that Mr. Blaine, then Sec-

retary of State, went into the conference and by his matchless per-

sonality and great eloquence brought about an arbitration treaty

whereby all questions not involving independence were to be sub-

mitted to arbitration. In transmitting this treaty to the Senate in

1890 President Harrison stated that its ratification would ' consti-

tute one of the happiest and most hopeful incidents in the history of

the Western Hemisphere.' Notwithstaudnig the strong committals

of Congress and the President, the treaty was never called up for con-

sideration, so far as known to the public, and was allowed to die

by limitation." (The Hon. John W. Foster, in The Independent, May
20, 1904, p. 1187.)

See Plan of International Peace League, by Francisco de P. Suarez,

Bulletin du Congres de la Paix, Anvers, 1894, Annexe VI.

In connection with the Pan-American project of 1800, reference

may be made to previous efforts to promote international arbitra-

tion on the American continents.

One of the declared objects of the Panama congress of 1826 was to

promote the j)eace and union of American nations, and to establish

amicable methods for the settlement of disputes between them; but,

as is well known, the congress failed to accomplish this desigji. The
project, however, was not wholly abandoned. It appealed too

strongly to the imagination to be readily forgotten, and in 1831

JNIexico revived it, by proposing a conference of American republics

for the purpose of bringing about not only a union and close alliance

for defense, but also the acceptance of '' friendly mediation "' for the

settlement of disputes between them, and the framing and promul-

gation of a code of public law to regulate their mutual relations.

This was not a proposal of a scheme of arbitration; but it may be

observed that the adoption of a code of public law to govern the rela-

tions of nations would remove one of the greatest obstacles to the

successful operation of a permanent tribunal for the decision of

international differences.

In 1847 there assembled at Lima a congress composed of represent-

atives of Bolivia, Chile, Ecuador, New Granada, and Peru. The
avowed object of this meeting was the formation of an alliance of

American republics for the purpose of " maintaining their independ-

ence, sovereignty, dignity and territorial integrity, and of entering

into such other compacts as might be conducive to their common
welfare." At the first session of the congress it was decided to extend

an invitation to the United States ; but it is altogether probable that



§ 1084.] AEBITBATION. 73

this resolution was taken with a view to bring to the attention of the

United States the object of the conference, rather than with any hope

that the invitation would be accepted. In reality the United States

was then at war with Mexico, and was not in a position to lend the

weight of its influence to the preservation of the principle of territo-

rial integrity. For a number of years after the congress of 1847

efforts for union among American nations seem to have been confined

to the Spanish-American republics, and in no small measure to have

l:»een inspired by a feeling of apprehension towards the United

States, excited not orily by the Mexican war, but also by filibustering

expeditions, such as those of William Walker, against IMexico and

the states of Central America. This feeling led to the making of the

" continental treaty " of 1856 between Chile, Ecuador, and Peru.

January 11, 1864, the Peruvian Government invited the Spanish

nations of America to take part in another congress at Lima, with a

view to " organize into one family " the several republics of Spanish

origin. Among the particular subjects specified for the consideration

of the proposed congress was the adoption of measures which should

lead to the amicable settlement of boundary disputes, which were

declared to be in nearly all the American states the cause of interna-

tional quarrels, of animosities, and even of wars as disastrous to the

honor as to the prosperity of the nations concerned ; and to this was
added the explicit proposal " irrevocably to abolish war, superseding

it by arbitration, as the only means of compromising all misunder-

standings and causes for disagreement between any of the South

Ameri(;an republics." The congress met at Lima November 14, 1864,

the anniversary of the birth of Bolivar. Representatives were pres-

ent from the Argentine Republic, Bolivia, Chile, Colombia, Ecuador,

Guatemala, Peru, and Venezuela.

Septeml)er 3, 1880, a convention was signed at Bogota between the

Governments of Chile and Colombia, by which the two Republics

l)ound themselves " in perpetuity to submit to arbitration, wlienever

they can not Ik* setth'd through diplomatic channels, all controversies

and difficulties, of whatever nature, that may arise between tlie two

nations." It was also stipulated that the contracting parties should

endeavor, at the earliest opportunity, to conclude similar conventions

with other American nations," to the end that the settlement by arbi-

tration of each and every international controversy should become a

j)rinciple of American public law." On (he strength of the signature

of this convention the Colombian minister of foreign relations, Octo-

lM»r 11, 1880, extended to the goverinnents of .Vnierica an invitation

to appoint representatives to meet at Panama with full powers to

give to the convention full international effect. This invitiition was

necessarily rendered nugatory by the continuance of the Chile-

Peruvian war.
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The Application of tbe Principle of International Arbitration on the

American Continents, l»y J. B. Moore, Annals of the American Acad-

emy of I'olitical and Social Science, July, 19()3, XXII. 35, 36.

, (2) OLNEY-l'AUNCEFOTB TBEATY, 1897.

§ 1085.

" By a conciirrent resolution, passed bj^ the Senate February 14,

1890, and by the House of Representatives on the 3d of April

following, the President was requested ' to invite, from time to time,

as fit occasions may arise, negotiations Avith an}^ government with

which the United States has or may have diplomatic relations, to

the end that any differences or disputes arising between the two

governments which can not be adjusted by diplomatic agency may
be referred to arbitration and be peaceably adjusted by such means.'

April 18, 1890, the International American Conference of Washing-

ton by resolution expressed the Avish that all controversies between

the republics of America and the nations of Europe might be

settled by arbitration, and reconnnended that the GoA^ernment of

each nation represented in that conference should communicate this

Avish to all friendly poAvers. A favorable response has been received

from Great Britain in the shape of a resolution adopted by Parlia-

ment July 1^> last, cordially sj^mpathizing Avith the purpose in A'ieAv,

and expressing the hope that Her Majesty's GoA^ernment will lend

ready cooperation to the Government of the United States upon

the basis of the concurrent resolution aboA'e quoted."

President Cleveland, annual message, Dec. 4. 1893. For. Rel. 1893, xii.

"Resolved, That this House has learnt with satisfaction that both Houses,

of the United States Congress have, by resolution, requested the

President to invite from time to time, as fit occasions may arise,

negotiations with any government AA-ith which the United States

have or may haA^e diplomatic relations, to the end that any differ-

ences or disputes arising between the two governments which can not

be adjusted l)y diplomatic agency may be referred to arbitration and
peaceably adjustetl by such means, and that this House, cordially

symjiathizing with the puri)ose in view, expresses the hope that Her
Majesty's Government Avill lend their ready cooperation to the Gov-

ernment of the United States upon the basis of the foregoing reso-

lution." (Resolution of the House of Commons, July IG, 1893, For.

Rel. 1893, 34G, .3.j2.)

The French Chamber of Deputies, July 8, 1895, adopted unanimously the

folloAving resolution :
" The Chamber invites the Government to

negotiate, as soon as possilile. a permanent treat.v of arbitration

between the French Republic and the Republic of the United States

of .Vmeric-a." (For. Rel. 189.->, I. 427.)

For a plan of a general treaty of arbitration with the United States

adopted by the Swiss Federal Council, July 24, 1883, see Annua ire de

rinstitut de Droit Int., session d' Edimbourg (1904), XX. 36. This
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print also contains an nnratifiod treaty between Italy and Argen-

tina, July 2r>. 1808, and several ratified general treaties of arltitration.

(Id. 42.)

September 0. 1878, the Italian legation at Washington brought to the

attention of the Department of State a resolution adopte<;l in the

Italian Chamber of Deputies on the .3rd of the preceding April, re-

questing that Government to secure the addition to existing treaties

and the insertion in future treaties of a clause providing for the sub-

mis.sion to arbitration of questions arising thereunder. The legation

endostnl a projwsal to add such a clause to the consular convention

between the Tnitetl States and Italy of May 8. 1878. Mr. Evarts. re-

plying, said :
" The fJovernment of the I'nite<l States is not prepared

at present to adopt a general measure of the character statwl. but

will give the question an early consideration." (Mr. Ev.-irts, Sec. of

State, to Count Litta, Sept. W. 1878. MS. Notes to Italy, VU. 4(»1.)

" I transmit herewith a treaty for the rrbitration of all matters in

difference between the United States and Great Britain.

" The provisions of the treaty are the result of long: and patient

deliberation and represent concessions made by each party foi* the

sake of agreement upon the general scheme.
" Though the result reached may not meet the views of the advocates

of immediate, unlimited, and irrevocable arl)itration of all interna-

tional controversies, it is, nevertheless, confidently believed that the

treaty can not fail to be everywhere recognized as making a long step

in the right direction, and as emlx)dying a practical working plan by

which disputes between the two countries will reach a peaceful adjust-

ment as matter of course and in ordinary routine.

"In the initiation of such an im|)ortant movement it must b(> ex-

pected that some of its features will assume a tentative character look-

ing to a further advance; and yet it is apparent that the treaty which

has been fonnulated not only makes war between the |)ai"ties to it a

remote possibility, but precludes those fears and rumoi-s of war which

of themselves too often as.sume the proportions of national disaster.

" Tt is eminently fitting as well as fortmiate that the attempt to

accomplish results so beneficent should be initiated by kindred i)eo-

ples, speaking the same tongue and joined together by all the ties of

common traditions, common institutions, and coTinnon aspirations.

The experiment of substituting civilized methods for brute force as

the means of settling international questions of right will thus 1h> tried

under the happiest auspices. Its success ought not to be doubtful, and

the fact that its ultimate ensuing benefits are not likely to b • limited

to the two countries inunediately concerned should cause it to l)e pro-

moted all the more eagerly. The e.\am])les s<'t and the lesson fur-

nished by the successful ojxM'ation of this treaty are sure to be felt

and taken to heart sooner or later by other nations, and will thus

mark the beginning of a new epoch in civilization.
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" Profoundly impressed as I am, therefore, by the promise of tran-

scendent good which this treaty affords, I do not hesitate to accom-

pany its transmission with an expression of my earnest hope that it

may commend itself to the favorable consideration of the Senate."

Special message of President Cleveland to the Senate, Jan. 11, 1897, For.

Rel. 1896, 237.

A dispatch of Lord Salisbury to Sir Julian Pauncefote, March 5, 1896,

printed in For. Rel. 1896, 222, in relation to the arbitration of disputes

between the United States and Great Britain, states that during the

spring of 1895 communications were exchanged between Sir Julian

and Mr. Gresham ui)on the establishment of a system of interna-

tional arbitration for the adjustment of disputes between the two

Governments, and that circumstances to which it is unnecessary to

refer had prevented further consideration of the question at that

time. He considered the occasion favorable for renewing a general

discussion.

A discussion followed, leading up to the conclusion of the general treaty

of arbitration.

By the treaty referred to in the foregoing message, which was signed

at Washington, January 11, 1897, by Mr. Olney, Secretary of State,

and Sir Julian Painicefote, British ambassador, it was agreed to

refer " all pecuniary claims or groups of pecuniar}^ claims," not

exceeding in the aggregate £100,000, and not involving " the determi-

nation of territorial claims," to three arbitrators, of whom each Gov-

ernment was to nominate one, who was to be " a jurist of repute," and

the two thus selected were to nominate the "third. In case the third

arbitrator should not be so chosen within two months, he was to be

appointed by agreement between the members of the Supreme Court

of the United States and of the Judicial Committee of the Privy Coun-

cil ; and, in case these should fail to agree within three months, then

by the King of Sweden and Norway, or by some substitute chosen

by the high contracting parties. It was further provided that " all

pecuniary claims or groups of pecuniary claims," exceeding £10,000

in amount, and " all other matters in difference, in respect of which

either of the high contracting parties shall liave rights against the

other under treaty or otherwise, provided that such matters in differ-

ence do not involve the determination of territorial claims," should be

submitted to a similar tribunal, whose award, if unanimous, was to be

final; but that, if the award should not be unanimous, either party

might within six months demand a review of it, in which case the

controversy should be submitted to a tribunal " consisting of five

jurists of repute," of whom two should be nominated by each of the

contracting parties, and the fifth by the four thus chosen, or, in case

they should fail to agree, then in the manner above described. Con-
troversies involving the determination of " territorial claims " were
to be submitted to a tribunal composed of six members, three of whom
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were to be judges of the Supreme Court of the United States or of the

circuit courts, and the other three, judges of the British Supreme

Court of Judicature or members of the Judicial Committee of the

Privy Council, whose award, if by a majority of not less than five to

one, was to be final. The award by a smaller majority was also to be

final unless either party should within three months protest against

it, in which case it was to be of no validity ; but it was stipulated that

in such an event no recourse to hostile measures should be taken till

the mediation of one or more friendly powers had been invited by

one or both of the contracting parties. In case the question concerned

a particular State or Territory of the United States, it was to be open

to the President to appoint a judicial officer of such State or Terri-

tory as one of the arbitrators; and the British Government was to

have a similar discretion where the question concerned a British colony

or possession. It was further provided that, in case one of the tri-

bunals, constituted for the decision of matters not involving the

determination of territorial claims, should, before the close of the

hearing, decide, upon motion of either contracting party, that the de-

termination of the case before it necessarily involved '* the decision

of a disputed question of principle of grave general importance

atfecting the national rights of such party as distinguished from the

private rights whereof it is merely the international representative,"

the jurisdiction of the tribunal should cease and the cast* should be

dealt with in the same manner as if it involved the determination of

a territorial claim. It was explained in the treaty that the phrase
'' groups of i)ecuniarv claims " meant " claims by one or more persons

arising out of the same transactions or involving the same issues of

law and of fact; " and that the phrase " territorial claims *" included

" all claims to territory and all claims involving questions of servi-

tudes, rights of navigation and of access, fisheries and all rights and

interests necessary to the control and enjoyment of the territory

claimed by either of the high contracting parties." Each (lovernment

was to pay its own expens(»s, while those properly devolving upon the

two Governments were to be defrayed in equal moieties; but, where
'' the essential matter of difference submitted to arbitration " was the

right of one of the parties " to receive disavowals of or apologies for

acts or defaults of the other not resulting in substantial pecuniary

injury," the tribunal was to direct whether any of the expenses of the

successful party siiould l>e borne by the unsuccessful })arty, and if so,

to what extent. The treaty was to remain in force for five years from

the date on which it should go into operation, and further till tiie

expiration of twelve months after notice by either party of a wish to

terminate it.

For. Rel. 189G. 238.

May 12, 1897, Mr. Sherman, Secretary of State, uotifled Sir Julian
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Pauncefote " that the Senate of the United States, under date of May
5, 1897, failed to give its advice and consent to the ratification of the

arbitration treaty concluded January 11, 1897, between the United

States of America and Great Britain."

" International arbitration can not be omitted from the list of

subjects claiming our consideration. Events have only served to

strengthen the general views on this question expressed in my inaugu-

ral address. The best sentiment of the civilized world is moving

toward the settlement of differences between nations without resort-

ing to the horrors of war. Treaties embodying these humane princi-

ples on broad lines without in anj' way imperiling our interests or

our honor shall have my constant encouragement."

President McKinley, annual message, Dec. G, 1897, For. Rel. 1897, xxv.

In his inaugural address President McKinley said :
" We want no wars of

conquest; we must avoid the temptation of territorial aggression.

War should never be entered upon until every agency of peace has

failed ; peace is preferable to war in almost every contingency. Arbi-

tration is the true method of settlement of international as well as

local or individual differences . . . Since this treat}- [the Olney-

Pauncefote treaty of Jan. 11, 1897] is clearly the result of our own
initiative, since it has been recognized as the leading feature of our

foreign policy throughout our entire national liistory—the adjust-

ment of difficulties by judicial methods rather than by force of arms

—

and since it presents to the world the glorious example of reason and

I^eace, not passion and war, controlling the relations between two of

the greatest nations of the world, an example certain to be followed

by others, I respectfully urge the early action of the Senate thereon,

not merely as a matter of policy, but as a duty to mankind. The
importance and moral influence of the ratification of such a treaty

can hardly be overestimated in the cause of advancing civilization."

(3) THE HAGUE CONVENTION, 1899.

§ 1086.

" The maintenance of general peace and a possible reaction of the

excessive armaments which weigh down upon all nations present

themselves, in the actual present situation of the world, as the ideal

toward which should tend the efforts of all governments.
" The magnanimous and humanitarian views of His Majesty the

Emperor, my august master, are entirely in accord with this senti-

ment,

" In the conviction that this lofty object agrees entirely with the

most essential interests and the most rightful desires of all the powers,

the Imperial Government believes that the present time is very favor-

able for seeking, through the method of an international conference,

the most effective means of assuring to all nations the l^enefits of

a real and lasting peace, and of placing before all the question of
ending the progressive development of existing armaments.
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" In the course of the last twenty years the aspirations for a general

pacification have become strongly impressed upon the minds of civi-

lized nations. The preservation of peace has been set up as the end

of international politics: it is in its name that the great powers have

formed powerful alliances with one another; it is for the better guar-

antee of peace that they have developed, to proportions hitherto

unknown, their military forces, and that they shall continue to aug-

ment them without hesitating on account of any sacrifice whatever.

"All these efforts have not, however, yet accomplished the beneficent

results of the much-wished-for ])acification.

'• The ever-increasing financial expense touches public prosperity at

its very source; the intellectual and physical powers of the people,

labor and capital, are, in a great measure, turned aside from their

natural functions and consumed unproductively. Hundreds of mil-

lions are used in acquiring fearful engines of destruction, which,

to-day considered as the highest triumph of science, are destined

to-morrow to lose all their value because of some new discovery in

this sphere.

" It is true also that as the armaments of each power increase in

size they succeed less and less in accomplishing the result which is

aimed at by the governments. Economic crises, due in great part to

the existence of excessive armauients, and the constant dangei's which

result from this accumulation of war material, makes of the armed

j)eace of our day an overwhelming burden which it is more and more

difficult for the people to bear. It therefore seems evident that, if

this state of affairs continues it will inevitably lead to that very cata-

clysm which we are trying to avoid, and the horrors of which are

fearful to human thought.

" To put an eud to these increasing armaments, and to find means

for avoiding the calamities which uienace the entire world, that is

the supreme duty which to-day lies ujjon all uations.

" Impressed with this sentiuient. His Majesty the Emperor has

deigned to command me to propose to all the governments who have

duly accredited re])resentatives at the imperial court the holding of

a conference to consider this grave i)robleui.

" This conference will lx\ with the help of (iod, a happy augury for

the century which is about to open. It will gatiier together into a

powerful unit the efforts of all the powers which are sincerely desir-

ous of making triumj)hant the conception of a universal peace. It

will at the same tiuH* strengthen their mnttial harmony by a coinnion

consideration of the principles of ecpiity and right, upon which i-est

the security of states and the well-lH'ing of nations.

" CtK. MolKAVIKKK.

"St. PKTKKsm |{(;, Aur/ust IJ, /SffS.

"(New style August 24.)"
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Translation of a circular note, a copy of which was handed by Count

Moui'avieff to Mr. Hitchcock, United States ambassador, Aug. 12/24,

1898, For Rel. 1898, 540, 541.

The contents of the note were summarized by Mr. Hitchcock in a telegram

of Sept. 3, 1898. (For. Rel. 1898, 542.)

" Telegram as to disarmament received. Though war with Spain renders

it impracticable for us to consider the present reduction of our arma-

ments, which even now are doubtless far below the measure which

principal European powers would be willing to adopt, the President

cordially concurs in the spirit of the proposal of His Imperial

Majesty, and will send a representative to the international confer-

ence." (Mr. Moore, Act. Sec. of State, to Mr. Hitchcock, amb. to

Russia, tel., Sept. 6, 1898, For. Rel. 1898, 543.)

" St. Petersburg, December 30, 1898.

" Mr. Ambassador : "When, during the month of August last, my
August Master ordered me to propose to the governments who had

accredited representatives in St. Petersburg the meeting of a confer-

ence for the purpose of seeking the most efficient means of assuring

to all peoples the benefits of a real and lasting peace, and above all

to place a limit upon the progressive development of existing arma-

ments, nothing seemed opposed to the realization in the comparatively

near future of this humanitarian project.

" The welcome reception accorded to the measure of the Imperial

Government by almost all the powers can but justify this hope.

Appreciating fully the sympathetic manner in which the adhesion of

almost all the governments has been expressed, the imperial cabinet

has at the same time received with the liveliest satisfaction the evi-

dences of hearty assent which have been addressed to it, and which do

not cease to arrive from all classes of society of the different parts of

the world.

" Notwithstanding the great current of opinion which has been

produced in favor of a general pacification, the political horizon has

sensibly changed in its aspect recently. Several powers have pro-

ceeded with new armaments, enforcing additional increase of their

military forces, and in the presence of this uncertain situation one

might be led to ask whether the present moment is opportune for an

international discussion of the ideas set forth in the circular of

August 12-24.

" Hoping, however, that the elements of trouble which agitate the

political world will soon give place to a calmer order of things and
one of a nature to encourage the success of the proposed conference,

the Imperial Government for its part is of the opinion that it will be

possible to proceed at once with a preliminary exchange of ideas

among the powers with a view

—

"(a) Of seeking without delay for means of placing a limit upon
the progressive increase of land and naval armaments, a question
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which plainly is becoming more and more urgent in view of the new
increase of these armaments ; and

"'{h) To prepare the way for a discussion of the questions relating

to the possibility of preventing armed conflicts by the pacific means
at the disposition of international diplomacy,

•' In case the powers consider the present moment fav^orable for the

meeting of a conference on these bases, it certainly will be useful for

the cabinets to agree among themselves upon the subject of a pro-

gramme of its work.
" The themes to submit to an international discussion at the actual

conference might generally be summed up in the following manner:
•* 1. An understanding stipulating the nonincrease for a fixed term

of the present effectives of land and naval forces, as well as of the war
budgets relating thereto ; a preliminary study of the manner in which

there might be even realized in the future a reduction of the effectives

and the budgets above mentioned.
" 2. Interdiction of the putting into use in armies and navies of any

new firearms whatever, and of new explosives, as well as more power-

ful powders than those now adopted, as well for guns as for cannon.
" 3. Limitation of the use in land campaigns of explosives of great

power already in existence, and the prohibition against the throwing

of all projectiles and explosives from balloons, or by similar means.
" 4. The interdiction of the use in naval warfare of submarine tor-

pedo boats or plungers, or other engines of destruction of the same

nature ; engagement not to build in the future war vessels with rams.
" 5. The adaptation to naval warfare of the stipulations of the

Geneva convention of 1864, upon the basis of the additional articles

of 1868.

" 6. Revision of the declaration in regard to the laws and customs

of war, elalx>rated in 1874 by the Brussels conference and still

remaining unratified.

" 7. The acceptance in principle of the usage of good offices, of medi-

ation, and of optional arbitration for such easels as lend themselves

to it, with a view of preventing armed conflicts between nations; an

understanding upon the subject of their mode of application, ami

the establishment of a uniform code of j)ractice in their use.

" It is clearly understood that all questions concerning the political

relations of states, and of the established order of things by treaty,

as, in general, all questions which do not enter directly into the pro-

gramme adopted by the cabinets, ought to Ik> absohitely excluded

from the deliberations of the conference.
'' In addressing to you. Mr. Ambassador, the request to have the

goodness to obtain the instructions of your (lovernment upon the

subject of my present communication, I would ask yoii at the same

time to bring to its notice that in the interest of the ^eat cause
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Avhich lies so near the heart of my August Master, His Imperial Maj-

est}' considers that it would be well for the conference not to meet in

the capital of one of the great powers, where there are concentrated

so many political interests, which might perhaps react against the

progress of a work in which are interested in a like degree all the

countries of the world.

'"Accept, etc., " Count Mouravieff."

Circular note, handed by Count Mouravieff to Mr. Hitclieoclv, amb. to

Russia, and to other members of the diplomatic corps, Dec. 30, 1898,

Jan. 11. 1809. For. Rel. 1898, 551.

The programme of The Hague conference, embodied in the Russian

circular of Dec. 30, 1898, contained the following article:

" 8. Acceptance, in principle, of the use of good offices, mediation,

and voluntary arbitration, in cases where they are available, with the

purpose of preventing armed conflicts between nations; understand-

ing in relation to their mode of application and establishment of a

uniform practice in employing them."
" The eighth article, which proposes the wider extension of good

offices, mediation and arbitration, seems likely to open the most

fruitful field for discussion and future action. ' The prevention of

armed conflicts by pacific mieans,' to use the words of Count Moura-

viefF's circular of December 30, is a purpose well worthy of a great

international convention, and its realization in an age of general

enlightenment should not be impossible. The duty of sovereign states

to promote international justice by all wise and effective means is

only secondary to the fundamental necessity of preserving their own
existence. Next in importance to their independence is the great fact

of their interdependence. Nothing can secure for human government

and for the authority of law which it represents so deep a respect

and so firm a loyalty as the spectacle of sovereign and independent

states, whose duty it is to prescribe the rules of justice and impose

penalties upon the lawless, bowing with reverence before the august

supremacy of those principles of right which give to law its eternal

foundation.

" The proposed conferefice promises to offer an opportunity thus

far unequaled in the history of the world for initiating a series of

negotiations that may lead to important practical results. The long-

continued and widespread interest among the people of the United
States in the establishment of an international court, as evidenced in

the historical resume attached to these instructions as Annex A, gives

assurance that the proposal of a definite plan of procedure by this

Government for the accomplishment of this end would express the

desires an^ aspirations of this nation. The delegates are, therefore,

enjoined to propose, at an opportune moment, the plan for an inter-
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national tribunal, hereunto attached as Annex B, and to use their

influence in the conference in the most effectiv'e manner possible to

procure the adoption of its substance or of resolutions directed to the

same purpose. It is believed that the disposition and aims of the

United States in relation to the other sovereign powers coidd not be

expressed more truly or opportunely than by an effort of the delegates

of this Government to concentrate the attention of the world upon a

definite plan for the promotion of international justice."

Instructions to the American delegates to The Hague Conference, April

18, 1899, For. Rel. 1899, 511, 512-513.

" AMiile much interest was shown in the discussions of the first

great committee of the conference, and still more in those of the

second, the main interest of the whole bodj' centered more and more

in the third. It was felt that a thorough provision for arbitration

and its cognate subjects is the logical precursor of the limitation of

standing armies and budgets, and that the true logical order is first

arbitration and then disarmament.

"As to subsidiary agencies to arbitration, while our commission

contributed much to the general work regarding good offices and

mediation it contributed entirely, through Mr. Holls, the ' Plan for

special mediation ' which was adopted unanimously, first by the com-

mittee and finally by the conference.

"As to the 'Plan for international commissions of inquiry,' which

emanated from the Russian delegation, our commission acknowl-

edged its probable value and aided in elaborating it, but added to

the safeguards against any possible abuse of it, as concerns the ITnited

States, by our declaration of July 25, to l)e mentioned hereafter.

" The functions of such connnission are strictly limited to the ascer-

tainment of facts, and it is hoped that both by giving time for pas-

sions to subside and by substituting truth for rumor they may prove

useful at times in settling international disputes. The commission

of impiiry may also form a useful auxiliary both in the exercise of

good offices and arbitration.

"As to the next main subject, the most important of all under con-

sidei*ation by the third committee—the plan of a permanent court or

tribunal—we were also able, in accordance with our instructions, to

make contributions which we believe will aid in giving such a court

dignity and efficiency.

"On the assembling of the conference the feeling regarding tho

establishment of an actual pennanent tribunal was evidently chaotic,

with little or no apparent tendency to crysUiIlize into any satisfac-

tory institution. The very elaborate and in tlie main excellent j)ro-

posals n'lating to procedure U'fore special and temporary tril)unals,

which were presented by the liussian delegation, did not at first con-
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template the establishment of aii}^ such permanent institution. The

American plan contained a carefully devised j^roject for such a tri-

bunal, which differed from that adopted mainly in contemplating a

tribunal capable of meeting in full bench and permanent in the exer-

cise of its functions, like the Supreme Court of the United States,

instead of a court like the supreme court of the State of NeAV York,

which never sits as a whole, but whose members sit from time to time

singly or in groups, as the occasion may demand. The court of

arbitration provided for resembles in many features the supreme

court of the State of New York and courts of unlimited original

jurisdiction in various other States.

" In order to make this system effective a council w^as established,

composed of the diplomatic representatives of the various powers at

The Hague, and presided over by the Netherlands minister of for-

eign affairs, which should have charge of the central office of the

proposed court, of all administrative details, and of the means- and

machinery for speedily calling a proper bench of judges together and

for setting the court in action. The reasons for our cooperation in

making this plan will be found in the accompanying report. This

compromise, involving the creation of a council and the selection of

judges not to l^e in session save when actualh'^ required for interna-

tional litigation, was proposed by Great Britain, and the feature of

it which provided for the admission of the Netherlands, with its

minister of foreign affairs as president of the council, was proposed

by the American commission. The nations generally joined in per-

fecting other details. It may truthfully be called, therefore, the plan

of the conference.

" As to the revision of the decisions by the tribunal in case of the

discovery of new facts, a subject on which our instructions were

explicit, we were able, in the face of determined and prolonged oppo-

sition, to secure recognition in the code of procedure for the American
view.

"As regards the procedure to be adopted in the international court

thus provided, the main features having been proposed by the Rus-

sian delegation, various modifications were made by other delega-

tions, including our own. Our commission was careful to see that in

this code there should be nothing which could put those conversant

more especially with British and American common law and equity

at a disadvantage. To sundry important features proposed by other

powers our own commission gave hearty support. This was the case

aspecially w^th article 27 proposed by France. It provides a means,

through the agency of the powers generally, for calling the attention

of any nations apparently drifting into war to the fact that the

tribunal is ready to hear their contention. In this provision, broadly

interpreted, we acquiesced, but endeavored to secure a clause limiting
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to suitable circumstances the ' duty ' imposed by the article. Great

opposition being shown to such an amendment as unduly weakening

the article, we decided to present a declaration that nothing contained

in the convention should make it the duty of the United States to

intrude in or become entangled with European political questions or

matters of internal administration or to relinquish the traditional

attitude of our nation toward purely American questions. This

declaration was received without objection by the conference in full

and open session.

"As to the results thus obtained, as a whole, regarding arbitration,

in view of all the circumstances and considerations revealed during

the session of the conference, it is our opinion that the ' Plan for the

pacific settlement of international disputes,' which was adopted by

the conference, is better that that presented by any one nation. We
believe that, though it will doubtless be found imperfect and will

require modification as time goes on, it will form a thoroughly prac-

tical beginning, it will produce valuable results from the outset, and

it will be the germ out of which a better and better system will be

gradually evolved.

"'As to the question between compulsory and voluntary arbitration

it was clearly seen before we had been long in session that general

compulsory arbitration of questions really likely to produce war could

not be obtained ; in fact that not one of the nations represented at the

conference was willing to embark in it, so far as the more serious

questions were concerned. Even as to the questions of less moment,

it was found to be impossible to secure agreement, except upon a vol-

untary basis. We ourselves felt obliged to insist upon the omission

from the Russian list of proposed subjects for compulsory arbitration

international conventions relating to rivers, to interoceanic canals,

and to monetary matter*. Even as so amended, the plan was not

acceptable to all. As a consequence the convention j)repared by the

conference provides for voluntary arbitration only. It remains for

public opinion to make this system effective. As questions arise

threatening resort to arms it may well be hoped that public opinion

iu the nations concerned, seeing in this great international court a

means of escape from the increasing horrors of war, will insist more

and njore that the questions at issue Ix' referred to it. As time g(K»s

on such reference will probably more and more seem to the world at

large natural and normal, and we may hope that recourse to the tribu-

nal will finally, in the great majority of serious differences between

nations, l)ecome a regular means of avoiding the resort to arms.

There will also U* another effect worthy of consideration. This is

the building up of a body of international law growing out of the

decisions handed down by the judges. The procedure of the tribunal

requires that reasons for such decisions shall Ijc given, and these
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decisions and reasons can hardly fail to form additions of especial

value to international jurisprudence."

Report of the American delegates to The Hague Conference to the Secre-

tary of State, July 31, 1899, For. Rel. 1899, 513, 516-518.

'' Title IV.

—

On International Arbitration.

" Chapter I.

—

On the System of Ai-hitration.

"Article XV. International arbitration has for its object the set-

tlement of differences between States b^^ judges of their own choice,

and on the basis of respect for law.

"Article XVI. In questions of a legal nature, and especially in

the interpretation or application of International Conventions, arbi-

tration is recognized by the Signatory Powers as the most effective,

and at the same time the most equitable, means of settling disputes

which diplomacy has failed to settle.

"Article XVII. The Arbitration Convention is concluded for

questions alreadv existing or for questions Avhich mav arise eventu-

ally.

" It may embrace any dispute or only disputes of a certain cate-

gory.

"Article XVIII. The Arbitration Convention implies the engage-

ment to submit loyally to the Award.
"Article XIX. Independently of general or private Treaties

expessly stipulating recourse to arbitration as obligatory on the

Signatory Powers, these Powers reserve to themselves the right of

concluding, either before the ratification of the present Act or later,

new Agreements, general or private, with a view to extending oblig-

atory arbitration to all cases which thej^ may consider it possible to

submit to it.

" Chapter II.

—

On the Peiinanent Court of Arbitration^

"Article XX. With the object of facilitating an immediate re-

course to arbitration for international differences, which it has not

been possible to settle by diplomacy, the Signatory Powers under-

take to organize a ])ermanent Court of Arbitration, accessible at all

times and operating, unless otherwise stipulated by the parties, in

accordaijce with the Rules of Procedure inserted in the present Con-

vention.

"Article XXI. The Permanent Court shall be competent for all

arbitration cases, unless the parties agree to institute a special Tri-

bunal.

"Article XXII. An International Bureau, established at The
Hague, serves as record office for the Court.
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" This Bureau is the channel for communications relative to the

meetings of the Court.

" It has the custody of the archives and conducts all the adminis-

trative business.

" The Signatory Powers undertake to communicate to the Inter-

national Bureau at The Hague a duly certified copy of any conditions

of arbitration arrived at between them, and of any award concerning

them delivered by special Tribunals.

" They undertake also to communicate to the Bureau the Laws,

Regulations, and documents eventually showing the execution of the

awards given by the Court.

"Article XXIII. Within the three months following its ratifica-

tion of the present Act, each Signatory Power shall select four persons

at the most, of known competency in questions of international law,

of the highest moral reputation, and disposed to accept the duties of

Arbitrators.
'• The persons thus selected shall be inscribed, as members of the

Court, in a list which shall be notified by the Bureau to all the Sig-

natory Powers.

"Any alteration in the list of Arbitrators is brought by the Bureau

to the knowledge of the Signatory Powers,
" Two or more Powers may agree on the selection in common of one

or more Members.
" The same person can be selected by different Powers.
" The Members of the Court are appointed for a term of six years.

Their appointments can be renewed.
" In case of the death or retirement of a meml^er of the Court, his

place shall be filled in accordance with the method of his appoint-

ment.

"Article XXIV. When the Signatory Powers desire to have

recourse to the Permanent Court for the settlement of a difference

that has arisen l^etween them, the Arbitrators called upon to form the

competent Tribunal to decide this difference, must be chosen from the

general list of members of the Court.
" F'ailing the direct agi'eement of the parties on the composition of

the Arbitration Tribunal, the following course shall be pursued :

—

" Each party appoints two Arbitrators, and these together choose

an Umpire.
" If the votes are equal, the choice of the Umpire is intrusted to a

third Power, selected by the parties by common accord.

" If an agreement is not arrived at on this subject, each party selects

a different Power, and the choice of the Umpire is made in concert

by the Powers thus selected.

"The Tribunal In-ing thus composed the parties notify to the

Bureau their determination to iiave recourse to the Court and the

names of the Arljitratoi-s.

H. Doc. 551—vol T 7
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'' The Tribunal of Arbitration assembles on the date fixed by the

parties.

'' The Members of the Court, in the discharge of their duties and

out of their own country, enjoy diplomatic privileges and immunities.

" Article. XXV. The Tribunal of Arbitration has its ordinary

seat at The Hague.
" Except in cases of necessity, the place of session can only be

altered by the Tribunal with the assent of the parties.

'• Article XXVI. The International Bureau at the Hague is

authorized to place its premises and its staff at the disposal of the

Signatory Powers for the operations of any special Board of

Arbitration.

" The jurisdiction of the Permanent Court, may, within the condi-

tions laid down in the Regulations, be extended to disputes between

non-Signatory Powers, or between Signatory' Powers and non-

Signatory Powers, if the parties are agreed on recourse to this

Tribunal.

"Article XXVII. The Signatory Powers consider it their duty, if

a serious dispute threatens to break out between two or more of them,

to remind these latter that the Permanent Court is open to them.

" Consequently, they declare that the fact of reminding the con-

flicting parties of the provisions of the present Convention, and the

advice given to them, in the highest interests of peace, to have recourse

to the Permanent Court, can only be regarded as friendly actions.

"Article XXVIII. A Permanent Administrative Council, com-

posed of the Diplomatic Representatives of the Signatory Powers

accredited to The Hague and of the Xetherland Minister for Foreign

Affairs, who will act as President, shall be instituted in this town as

soon as possible after the ratification of the i^resent Act by at least

nine Powers.
" This Council will be charged with the establishment and organi-

zation of the International Bureau; which will be under its direction

and control.

" It will notify to the Powers the Constitution of the Court and will

provide for its installation.

" It will settle its Rules of Procedure and all other necessary Regu-
lations.

" It will decide all questions of administration which may arise

with regard to the operations of the Court.
" It will have entire control over the appointment, suspension or

dismissal of the officials and employes of the bureau.
" It will fix the payments and salaries, and control the general

expenditure.

"At meetings duly summoned the presence of five members is suffi-

cient to render valid the discussions of the Council. The decisions

are taken by a majority of votes.
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" The Council communicates to the Signatory Powers without dehiy

the Regulations adopted by it. It furnishes them with an annual

Report on the Labours of the Court, the working of the administra-

tion, and the expenses.

"Article XXIX. The expenses of the Bureau shall be borne by the

Signatory Powers in the proportion fixed for the International

Bureau of the Universal Postal Union.

" Chapter III.

—

On Arbitral Procedure.

"Article XXX. With a view to encourage the development of

arbitration, the Signatory Powers have agreed on the following Rules

which shall be applicable to arbitral procedure, unless other rules

have been agreed on by the parties.

"Article XXXI. The Powers who have recourse to arbitration

sign a special Act (' Compromis'), in which the subject of the differ-

ence is clearly defined, as well as the extent of the Arbitrators' powers.

This Act implies the undertaking of the parties to submit loyally to

the award.

"Article XXXII. The duties of Arbitrator may be conferred on

one Arbitrator alone or on several Arbitrators selected by the parties

as they please, or chosen by them from the members of the permanent

Court of Arbitration established by the present Act.

" Failing the constitution of the Tribunal by direct agreement be-

tween the parties, the following course shall be pursued

:

" Each party appoints two arbitrators, and these latter together

choose an Umpire.
" In case of equal voting, the choice of the Umpire is intrusted to

a third Power, selected by the parties by common accord.

" If no agreement is arrived at on this subject, each party selects a

different Power, and the choice of the Umpire is made in concert by

the Powers thus selected.

"Article XXXIII. When a Sovereign or the Chief of a Stat€ is

chosen as Arbitrator, the arbitral procedure is settled by him.

"Article XXXIV. The Umpire is by right President of the Tri-

bunal.

" AMien the Tribunal does not include an Umpire it appoints its

own President.

"Article XXXV. In case of the death, retirement, or disability

from any cause of one of the Arbitrators, his place shall Im' tilled in

accordance with the method of his appointment.

"Article XXXVI. The Tribunal's place of session is selected by

the parties. Failing this selection the Tribunal sits at The Hague.
" The place thus fixed can not, exc<>pt in cas«' of necessity, be

changed by the Tribunal without the assent of the parties.
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"Article XXXVII. The parties have the right to appoint dele-

gates or special agents to attend the Tribunal, for the purpose of serv-

ing as intermediaries between them and the Tribunal.

" They are further authorized to retain, for the defense of their

rights and interests before the Tribunal, counsel or advocates ap-

pointed by them for this purpose,

"Article XXXVIII. The Tribunal decides on the choice of lan-

guages to be used by itself, and to be authorized for use before it.

"Article XXXIX. As a general rule the arbitral procedure com-

prises two distinct phases; preliminary examination and discussion.

" Preliminary examination consists in the communication by the

respective agents to the members of the Tribunal and to the opposite

party of all printed or written Acts and of all documents containing

the arguments invoked in the case. This communication shall be

made in the form and within the periods fixed by the Tribunal in

accordance with Article XLIX.
" Discussion consists in the oral development before the Tribunal

of the arguments of the parties.

"Article XL. Every document produced by one party must be

communicated to the other party.

"Article XLI. The discussions are under the direction of the

President.

" They are only public if it be so decided by the Tribunal, with the

assent of the parties.

" They are recorded in the proces-verbaux drawn up by the Secre-

taries appointed by the President. These proces-verhaux alone have

an authentic character.

"Article XLII. "When the preliminary examination is concluded,

the Tribunal has the right to refuse discussion of all fresh Acts or

documents which one party may desire to submit to it without the

consent of the other party.

"Article XLIII. The Tribunal is free to take into consideration

fresh Acts or documents to which its attention may be drawn by the

agents or counsel of the parties.

" In this case the Tribunal has the right to require the production

of these Acts or documents, but is obliged to make them known to the

opposite party.

"Article XLIV. The Tribunal can, besides, require from the

agents of the parties the production of all Acts, and can demand all

necessary explanations. In case of refusal, the Tribunal takes note

of it.

"Article XLV. The agents and counsel of the parties are author-

ized to present orally to the Tribunal all the arguments thej'^ may
think expedient in defence of their case.
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"Article XLVI. They have the right to raise objections and

points. The decisions of the Tribunal on those points are final, and

can not form the subject of any subsequent discussion.

"Article XLVII. The members of the Tribunal have the right to

put questions to the agents and counsel of the parties, and to demand
explanations from them on doubtful points.

" Neither the questions put nor the remarks made by members of

the Tribunal during the discussions can be regarded as an expression

of opinion by the Tribunal in general, or by its members in particular.

"Article XLVIII. The Tribunal is authorized to declare its com-

petence in interpreting the ' Compromis ' as well as the other Treaties

which may be invoked in the case, and in applying tlie principles of

international law.

"Article XLIX. The Tribunal has the right to issue Rules of

Procedure for the conduct of the case, to decide the forms and periods

within which each party must conclude its arguments, and to arrange

all the formalities required for dealing with the evidence.

"Article L. "WTien the agents and counsel of the parties have sub-

mitted all explanations and evidence in support of their case, the

President pronounces the discussion closed.

"Article LI. The deliberations of the Tribunal take place in pri-

vate. Every decision is taken by a majority of members of the

Tribunal.

" The refusal of a member to vote must be recorded in the proees-

verhal.

"Article LII. The award, given by a majority of votes, is accom-

panied by a statement of reasons. It is drawn up in writing and

signed by each member of the Tribunal.

" Those members who are in the minority may record their dis-

sent when signing.

"Article LIII. The award is read out at a public meeting of the

Tribunal, the agents and counsel of the parties being present, or duly

summoned to attend.

"Article LIV. The award, duly pronounced and notified to the

agents of the parties at variance, puts an end to the dispute definitely

and without appeal.

"Article LV. The parties can reserve in the ' Compromis ' the

right to demand the revision of the award.
" In this case, and unless there be an agreement to the contrary,

the demand must be addressed to the Tribunal wliich pronounced the

award. It can only be made on the ground of the discovery of some

new fact calculated to exercise a decisive influence on the award, and

which, at the time the discussion was closed, was unknown to the

Tribunal and to the party demanding the revision.
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" Proceedings for revision can only be instituted by a decision of the

Tribunal exj)ressly recording the existence of the new fact, recogniz-

ing in it the character described in the foregoing paragraph, and

declaring the demand admissible on this ground.

" The ' Compromis ' fixes the period within which the demand for

revision must be made.

"Article LYI. The award is only binding on the parties who con-

clude the * Compromis.'
" When there is a question of interpreting a Convention to which

Powers other than those concerned in the dispute are parties, the

latter notif}' to the former the ' Compromis ' they have concluded.

Each of these Powers has the right to intervene in the case. If one

or more of them avail themselves of this right, the interpretation

contained in the award is equally binding on them.

"Article LVII. Each party pays its own expenses and an equal

share of those of the Tribunal."

Convention for the Peaceful Settlement of International Differences, The
Hague, July 29, 1899, 32 Stat. II. 1788.

" It is with satisfaction that I am able to announce the formal

notification at The Hague, on September 4, of the deposit of ratifi-

cations of the convention for the pacific settlement of international

disputes by sixteen powers, namely, the United States, Austria,

Belgium, Denmark, England, France, Germany, Italy, Persia, Por-

tugal, Roumania, Russia, Siam, Spain, Sweden and Norway, and
the Netherlands. Japan also has since ratified the convention.

" The administrative council of the permanent court of arbi-

tration has been organized and has adopted rules of order and a

constitution for the International Arbitration Bureau."

President McKinley, annual message, Dec. 3, 1900, For. Rel. 1900, xxiv.

For the organization of the permanent court, see For. Rel. 1900, 790.

For rules adopted by the administrative council, Sept. 21, 1900, see id.

"791-792.

For the list of members of the permanent court, see id. 795-797.

For rules adopted by the administrative council, see id. 797.

" It will be observed that the conditions upon which powers not

represented at the conference can adhere to the convention for the

peaceful regulation of international conflicts is to ' form the subject

of a later agreement between the contracting powers.' This pro-

vision reflects the outcome of a three days' debate in the drafting

committee as to whether this convention should be absolutely open
or open only with the consent of the contracting powers. England
and Italy strenuously supported the latter view. It soon became
apparent that under the guise of general propositions the committee
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was discussing political questions of great importance at least to

certain powers. Under these circumstances the representatives of

the United States took no part in the discussion, but supported by

their vote the view that the convention, in its nature, involved recip-

rocal obligations; and also the conclusion that political questions

had no place in the conference, and must be left to be decided by the

competent authorities of the powers represented there.

" It is to be regi'etted that this action excludes from immediate

adherence to this convention our sister republics of Central and

South America, with whom the United States is already in similar

relations by the Pan-American treaty. It is hoped that an arrange-

ment will soon be made which w^ill enable these states, if they so

desire, to enter into the same relations as ourselves with the powers

represented at the conference."

Reiwrt of the Auierlcan delegates to The Hague Conference, July 31,

1899, For. Rel. 1899, 513, 520.

The convention for the pacific settlement of international disputes was
signed by sixteen delegations, as follows : Belgium, Bulgaria. Den-

mark. France, Greece, Mexico, Montenegro, the Netherlands, Persia,

Portugal, Rouniania, Russia, Siam, Spain, Sweden and Norway, and
the United States. Adjoinetl to the signatures of the United States

delegation there was a reference to their declaration made in open

conference on July 25th and recorded in the proceedings of that day.

(For. Rel 1899, 513, 519.)

With reference to article 1 of the programme of The Hague Con-

ference, proposing the limitation of land and sea forces as well as of

war budgets, the American delegates were instructed that, in com-

parison with the effective forces of other nations, those of the United

States were so far below the normal that the question of their limita-

tion could not l)e profitably discussed, and that the initiative on the

subject should I)e left to the powers to which it might properly belong.

The committee of the conference to which article 1 was referred,

reported that the proposals on the subject presented by the Russian

representatives for fi.xing the amounts of forces and of budgets, mili-

tary and naval, for periods of five and three years, could not be

accepted, and that a more profound study upon the part of each state

concerned was to be desired. The .American delegates, while con-

curring in this conclusion, declared that in so doing they did not

express any opinion as to the course to \w taken by the States of

Europe in relation to a matter which practically concernetl them

alone.

For. Rel. 18!)9. 511, 512. 513-514.

The Hague Conference adopted a resolution expressing the wisli

that the (iov»'rnments tiierein represented, taking into account all tiie
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propositions that had been made, should study the possibility of an

agreement concerning the limitation of armed forces on land and sea

and of war budgets. The American delegates voted for this resolu-

tion, but a few powers abstained from voting.

For. Rel. 1899, 513, 520.

(4) SECOND INTERNATIONAL AMERICAN CONFERENCE, 1902.

§ 1087.

In the Second International Conference of American States, which

was held at the City of Mexico from October 22, 1901, to January *31,

1902, the subject of arbitration was much discussed. There appeared

to be a unanimous sentiment in favor of " arbitrations as a principle,"

but a great contrariety of opinion as to the extent to which the prin-

ciple should be carried. On this question three views were supported

in the conference

:

"1. Obligatory arbitration, covering all questions pending or future

when they did not affect either the independence or the national honor

of a country

;

" 2. Obligatory arbitration, covering future questions only and

defining what questions shall constitute those to be excepted from

arbitration ; and
" 3. Facultative or voluntary arbitration, as best expressed by The

Hague convention."

The delegation of the United States advocated the signing of a

protocol affirming the convention for the pacific settlement of inter-

national disputes, signed at The Hague, July 29, 1899, as the best

practicable plan for securing unanimity of action and beneficial

results.

A i^lan was finally adopted in the nature of a compromise. A
protocol looking to adhesion to The Hague convention was signed by

all the delegations except those of Chile and Ecuador, who are said,

however, afterwards to have accepted it in open conference. By this

protocol authority was conferred on the Governments of the United

States and Mexico, the only American signatories of The Hague con-

vention, to negotiate with the other signatory powers for the adher-

ence thereto of other American nations so requesting. Besides, the

President of Mexico was requested to ascertain the view s of the differ-

ent governments represented in the conference regarding the most

advanced form in which a general arbitration convention could be

drawn up that would meet the approval and secure the ratification

of all the countries in the conference, and afterwards to prepare a

plan for such a general treaty and if possible to arrange for a series

of protocols to carry it into effect; or, if this should be found to be
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impracticable, then to present the correspondence with a report to the

next conference.

A project of a treaty of compulsory arbitration was signed by the

delegations of the Argentine Republic, Bolivia, Santo Domingo, Sal-

vador, Guatemala, Mexico, Paraguay, Peru, Uruguay, and Venezuela.

Besides the protocol and the project of treaty above mentioned, a

project of treaty was adopted covering the arbitration of pecuniary

claims. This project was signed by the delegations of all the coun-

tries then represented in the conference, viz: Argentine Republic,

Bolivia, Colombia, Costa Rica, Chile, Dominican Republic, Ecuador,

Guatemala, Hayti, Honduras, Mexico, Nicaragua, Paraguay, Peru,

Salvador, the United States, and Uruguay. By this project the signa-

tories obligated themselves for a term of five years to submit to arbi-

tration, preferably to the permanent court at The Hague, all claims

for pecuniary loss or damage which might be presented by their

respective citizens, and which could not be amicably adjusted through

diplomatic channels, when such claims were of sufficient importance

to warrant the expense of arbitration. It is provided that the treaty

shall be binding on the states ratifying it, from the date on which
five of the signatory governments shall have ratified it.

It was ratified by Guatemala April 25, 1902 ; by Salvador May 19,

1902; by Peru October 29,^1903; by Honduras July 6, 1904; and by
the United States January 28, 1905. It was therefore proclaimed by

the President of the United States March 24, 1905, as binding on the

five ratifying states above specified.

(5) SUBSEQUENT MEASURES.

§ 1088.

" There seems good ground for the belief that there has been a real

growth among the civilized nations of a sentiment which will per-

mit a gradual substitution of other methods than the method of war
in the settlement of disputes. It is not pretended that as yet we are

near a position in which it will be possible wholly to prevent war,

or that a just regard for national interest and honor will in all cases

permit of the settlement of international disputes by arbitration;

but by a mixture of prudence and firmness with wisdom we think it

is possible to do away with much of the provocation and excuse^ for

war, and at least in many cases to substitute some other and more
rational method for the settlement of disputes. The Hague court

offers so good an example of what can l)e done in the direction of

such settlement that it should Ixi encouraged in every way. . . .

"Last year the Interparliamentary Union for Int^'rnational Arbi-

tration met at Vienna, six hundred members of the different legis-

latures of civilized countries attending. It was provided that the
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next meeting should be in 1904 at St. Louis, subject to our Cono:ress

extending an invitation. Like The Hague Tribunal, this Interparlia-

mentary Union is one of the forces tending towards peace among
the nations of the earth, and it is entitled to our support. I trust

the invitation can be extended."

President Roosevelt, annual message, Dec, 7, 1903, For. Rel. 1903, xix.

" The Peace Conference which assembled at The Hague on May
18, 1899, marked an epoch in the history of nations. Called by His

Majesty the Emperor of Russia to discuss the problems of the main-

tenance of general peace, the regulation of the operations of war, and

the lessening of the burdens which preparedness for eventual war

entails upon modern peoples, its labors resulted in the acceptance by

the signatory powers of conventions for the peaceful adjustment of

international difficulties by arbitration, and for certain humane
amendments to the laws and customs of war by land and sea. A
great work was thus accomplished by the conference, while other

phases of the general subject were left to discussion by another con-

ference in the near future, such as questions affecting the rights and

duties of neutrals, the inviolability of private property in naval war-

fare, and the bombardment of ports, towns, and villages by a naval

force.

"Among the movements which prepared the minds of governments

for an accord in the direction of assured peace among men, a high

place may fittingly be given to that set on foot by the Interparlia-

mentary Union. From its origin in the suggestions of a member of

the British House of Commons, in 1888, it developed until its mem-
bership included large numbers of delegates from the parliaments of

the principal nations, pledged to exert their influence toward the con-

clusion of treaties of arbitration between nations and toward the

accomplishment of peace. Its annual conferences have notably ad-

vanced the high purposes it sought to realize. Not only have many
international treaties of arbitration been concluded, but, in the con-

ference held in Holland in 1894, the memorable declaration in favor

of a permanent court of arbitration was a forerunner of the most

important achievement of the Peace Conference of The Hague in

1899.

" The annual conference of the Interparliamentary Union was held

this year at St. Louis, in appropriate connection with the World's

Fair. Its deliberations were marked by the same noble devotion to

the cause of peace and to the welfare of humanity which had inspired

its former meetings. By unanimous vote of delegates, active or re-

tired members of the American Congress, and of every parliament in

Europe with two exceptions, the following resolution was adopted

:
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"
' Whereas, enlightened public opinion and modern civilization

alike demand that differences between nations should be adjudicated

and settled in the same manner as disputes between individuals are

adjudicated, namely, by the arbitrament of courts in accordance with

recognized principles of law', this conference requests the several gov-

ernments of the world to send delegates to an international confer-

ence to be held at a time and place to be agreed upon by them for the

purpose of considering:
"

' 1. The questions for the consideration of w'hich the conference

at the Hague expressed a wish that a future conference be called.

"
' 2. The negotiation of arbitration treaties between tlie nations

represented at the conference to be convened.
"

' 3. The advisability of establishing an international congress to

convene periodically for the discussion of international questions.

" 'And.this conference respectfully and cordially requests the Presi-

dent of the United States to invite all the nations to send representa-

tives to such a conference.'

" On the 24th of September, ultimo, these resolutions were pre-

sented to the President by a numerous deputation of the Interparlia-

mentary Union. The President accepted the charge offered to him,

feeling it to be most appropriate that the Executive of the nation

which had welcomed the conference to its hospitality should give

voice to its impressive utterances in a cause which the American Gov-

ernment and people hold dear. He announced that he would at an

early day invite the other nations, parties to The Hague conventions,

to reassemble with a view to pushing forward toward completion the

work already l^egun at The Hague by considering the questions

which the first conference had left unsettled with the express provi-

sion that there should be a second conference.

" In accepting this trust the President w-as not unmindful of the

fact, so vividly brought home to all the world, that a great war is

now in progress. He recalled the circumstance that at the time when,

on August 24, 1898, His Majesty the Emperor of Russia sent forth

his invitation to the nations to meet in the interests of peace the

United States and Spain had merely halted in their struggle to devise

terms of peace. While at the present moment no armistice between

the parties now contending is in sight, tiie fact of an existing war is

no reason why the nations should relax the efforts they have so suc-

ce.ssfully made hitherto toward tlie adoption of rules of conduct Avhich

may make njore remote the chances of future wars between them.

In 18i)J) the conference of The Hague dealt solely with the larger

general problems which confront all nations, and assumed no function

of intervention or suggestion in the settlement of the terms of peace

between the United States and Spain. It might be the same with a
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reassembled conference at the present time. Its efforts would natu-

rally lie in the direction of further codification of the universal ideas

of right and justice which we call international law; its mission

would be to give them future effect.

" The President directs that you will bring the foregoing considera-

tions to the attention of the minister for foreign affairs of the Gov-

ernment to which you are accredited and, in discreet conference with

him, ascertain to what extent that Government is disposed to act in

the matter.

" Should his excellency invite suggestions as to the character of

the questions to be brought before the proposed second peace con-

ference, you may say to him that, at this time, it would seem prema-

ture to couple the tentative invitation thus extended with a categorical

programme of subjects of discussion. It is only by comparison of

views that a general accord can be reached as to the matters to be

considered by the new conference. It is desirable that in the formu-

lation of a programme the distinction should be kept clear between

the matters Avhich belong to the province of international law and

those which are conventional as between individual governments.

The final act of the Hague Conference, dated July 29, 1899, kept

this distinction clearly in sight. Among the broader general ques-

tions affecting the right and justice of the relation of sovereign states

which were then relegated to a future conference were, the rights and

duties of neutrals, the inviolability of private property in naval

warfare, and the bombardment of ports, towns, and villages by a

naval force. The other matters mentioned in the final act take the

form of suggestions for consideration by interested governments.
" The three points mentioned cover a large field. The first, espe-

cially, touching the rights and duties of neutrals, is of universal

importance. Its rightful disposition affects the interests and well-

being of all the world. The neutral is something more than an

on-looker. His acts of omission or commission may have an

influence—indirect, but tangible—on a war actually in progress;

whilst on the other hand he may suffer from the exigencies of the

belligerents. It is this phase of warfare which deeply concerns the

world at large. Efforts have been made, time and again, to formulate

rules of action applicable to its more material aspects, as in the

declarations of Paris. As recently as the 28th of April of this year

the Congress of the United States adopted a resolution reading thus

:

"
' Resolved hy the Senate and House of Representatives of the

United States of America in Congress assembled, That it is the sense

of the Congress of the United States that it is desirable, in the

interest of uniformity of action by the maritime states of the world
in time of war, that the President endeavor to bring about an under-
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standing among the principal maritime powers with a view of incor-

porating into the permanent law of civilized nations the principle

of the exemption of all private property at sea, not contraband of

war, from capture or destruction by belligerents.

" 'Approved, April 28, 1904.'

" Other matters closely affecting the rights of neutrals are the dis-

tinction to be made between absolute and conditional contraband of

war, and the inviolability of the official and private correspondence

of neutrals.

"As for the duties of neutrals toward the belligerent, the field is

scarcely less broad. One aspect deserves mention, from the promi-

nence it has acquired during recent times, namely, the treatment due

to refugee belligerent ships in neutral ports.

" It may also be desirable to consider and adopt a procedure by

which states nonsignatory to the original acts of the Hague Confer-

ence may become adhering parties.

" You will explain to his excellency the minister of foreign affairs

that the present overture for a second conference to complete the post-

poned work of the first conference is not designed to supersede other

calls for the consideration of special topics, such as the proposition

of the Government of the Netherlands, recently issued, to assemble

for the purpose of amending the provisions of the existing Hague
convention with respect to hospital ships. Like all tentative conven-

tions, that one is open to change in the light of practical experience,

and the fullest deliberation is desirable to that end.

" Finally, you will state the President's desire and hope that the

undying memories which cling around The Hague as the cradle of

the l>eneficent work which had its l)eginning in 1800 may 1^ strength-

ened by holding the second peace conference in that historic city."

Mr. Hay, Sec. of State, to American diplomatic officers accredited to the

signatories of the acts of The Hague conference of 1899, Oct. 21, 1904,

For. Rel. 1904, 10.

" The goal to set l)efore us as a nation, the goal which should be set t)efore

all mankind, is the attainment of the peace of justice, of the peace

which comes when each nation Is not merely safeguarded in Its own
rights, but scrupulously rwognlzes and performs its duty toward

others." (President Roosevelt, annual message, Dec. 0, 1904, For.

Rel. 1904, .xx.\ix.)

" By the circular instruction dated Octol)er 21, 1004, the ix»pro-

.sentatives of the United States accredited to the several governments

which took part in tiie peace conference held at The Hague in 1800,

and which joined in signing the acts thereof, were instructed to bring

to. the notice of tiiose governments certain resolutions adopted by th(»

Interparliamentary Union at its annual conference held at St. I.K)iiis

in September last, advocating the assembling of a second jwace con-
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ference to continue the work of the first, and were directed to ascer-

tain to what extent those governments were disposed to act in the

matter.
" The replies so far received indicate that the proposition has oeen

received Avith general favor. No dissent has found expression. The

Governments of Austria-Hungary, Denmark, France, Germany,

Great Britain, Italy, Luxemburg, Mexico, the Netherlands, Portugal,

Roumania, Spain, Sweden and Norway, and Switzerland exhibit

sympathy with the purposes of the proposal, and generally accept it

in principle, with a reservation in most cases of future consideration

of the date of the conference and the programme of subjects for dis-

cussion. The replies of Japan and Russia conveyed in like terms a

friendly recognition of the spirit and purposes of the invitation, but

on the part of Russia the reply was accompanied by the statement

that in the existing condition of things in the Far East it would

not be practicable for the Imperial Government, at this moment,

to take part in such a conference. While this reply, tending as it

does to cause some postponement of the proposed second conference,

is deeply regretted, the weight of the motive which induces it is

recognized by this Government and, probably, by others. Japan
made the reservation only that no action should be taken by the con-

ference relative to the present war.

"Although the prospect of an early convocation of an august assem-

bly of representatives of the nations in the interest of peace and har-

mony among them is deferred for the time being, it may be regarded

as assured so soon as the interested powers are in a position to agree

upon a date and place of meeting and to join in the formulation of a

general plan for discussion. The President is much gratified at the

cordial reception of his overtures. He feels that in eliciting the com-
mon sentiment of the various governments i^i favor of the principle

involved and of the objects sought to be attained a notable step has

been taken toward eventual success.

" Pending a definite agreement for meeting when circumstances

shall permit, it seems desirable that a comparison of views should be
had among the participants as to the scope and matter of the subjects

to be brought before the second conference. The invitation put forth

by the Government of the United States did not attempt to do more
than indicate the general topics which the final act of the first con-

ference of The Hague relegated, as unfinished matters, to considera-
tion by a future conference—adverting, in connection A\ith the im-
portant subject of the inviolability of private property in naval
warfare, to the like views expressed by the Congress of the United
States in its resolution adopted April 28, 1904, with the added sug-
gestion that it may be desirable to consider and adopt a procedure
by which states nonsignatory to the original acts of The Hague
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conference may become adhering parties. In the present state of

the project, this Government is still indisposed to formulate a

programme. In view of the virtual certainty that the President's

suggestion of The Hague as the place of meeting of a second peace

conference will be accepted by all the interested powers, and in view

also of the fact that an organized representation of the signatories of

the acts of 1899 now exists at that capital, this Government feels that

it should not assume the initiative in drawing up a programme, nor

preside over the deliberations of the signatories in that regard. It

seems to the President that the high task he undertook in seeking to

bring about an agreement of the powers to meet in a second peace

conference is virtually accomplished so far as it is appropriate for

him to act, and that, with the general acceptance of his invitation in

principle, the future conduct of the affair may fitly follow its normal

channels. To this end it is suggested that the further and necessary

interchange of views between the signatories of the acts of 1899 be

effected through the international bureau under the control of the

permanent administrative council of The Hague. It is believed

that in this way, by utilizing the central representative agency estab-

lished and maintained by the powers themselves, an orderly treat-

ment of the preliminary consultations may be insured and the way
left clear for the eventual action of the Government of the Nether-

lands in calling a renewed conference to assemble at The Hague,
should that course be adopted.

" You will bring this communication to the knowledge of the min-

ister for foreign affairs and invite consideration of the suggestions

herein made."

Mr. Hay, Sec. of State, to American diplomatic officers accredited to the

signatories of the acts of The Hague Conference of 1899, Dec. 16,

1904, For. Rel. 1904, 13.

" By Article XIX. of the convention for the pacific settlement of

international disputes, concluded at The Hague on July 29, 1899, the

signatory governments reserved to themselves the right of concluding

agreements, with a view to referring to arbitration all questions which
tliey shall consider possible to submit to such treatment.

" Under this provision certain agreements have already been con-

cluded, notably that between France and Great Britain.
'' The long-standing views of the United States concerning the set-

tlement of international disputes by arbitration, to which it has given

practical effect in numerous instances, are too well known to need

restatement. Repeated expressions to them have l)een given both by

the executive and the legishitive branches of the Government.

"As long ago as June 17, 1874, the House of Representatives by

a iinanimous vote gave expression to its opinion that 'differences
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between nations should, in the interest of humanity and fraternity, be

adjusted, if possible, by international arbitration.' It was therefore

'Resolved, That the people of the United States, being devoted to

the policy of peace with all mankind, enjoying its blessings and

hoping for its permanence and its universal adoption, hereby through

their Representatives in Congress recommend such arbitration as a

rational substitute for war.'

" The President, in his last message to the Congress of the United

States, on December 7, 1903, stated

:

"
' There seems ground for the belief that there has been a real

groAvth among the civilized nations of a sentiment which will permit

a gradual substitution of other methods than the method of war in

the settlement of disputes. It is not pretended that as yet we are

near a position in which it wnll be possible wholly to prevent war, or

that a just regard for national interest and honor will in all cases per-

mit of the settlement of international disputes by arbitration ; but by

a mixture of prudence and firmness with wasdom we think it is pos-

sible to do away with much of the provocation and excuse for war,

and at least in many cases to substitute some other and more rational

method for the settlement of disputes. The Hague court offers so

good an example of what can be done in the direction of such settle-

ment that it should be encouraged in every way.'

" Moved by these views, the President has charged me to instruct

you to ascertain whether the Government to which you are accredited,

which he has reason to believe is equalW desirous of advancing the

principle of international arbitration, is willing to conclude w^ith the

Government of the United States an arbitration treaty of like tenor

to the arrangement concluded between France and Great Britain, on

October 14, 1903.

" I inclose herewith a copy of both the English and French texts

of that arrangement. Should the response to your inquiry be favor-

able, you will request the government to authorize its minister at

Washington to sign the treaty with such plenipotentiary on the part

of the United States as the President may be pleased to empower for

the purpose."

Mr. Hay, Sec. of State, to American diplomatic officers accredited to the

signatories of The Hague convention, Oct. 20, 1904, For. Rel. 1004, &
The substance of the inclosed convention between Great Britain and

France was embraced in the first and second articles, which rend

:

"Article I. Differences which may arise of a legal nature, or relating to

the interpretation of treaties existing between the two contracting

parties, and which it may not have been possible to settle by diplo-

macy, shall be referred to the permanent court of arbitration

established at The Hague by the convention of the 20th .Tuly, 1899.

provided, nevertheless, that they do not affect the vital interests, the

independence, or the honour of the two contracting states, and do
not concern the interests of third parties.
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"Abticle II. In each individual case the high contracting parties, before

appealing to the permanent court of arbitration, shall conclude a

special agreement defining clearly the matter in dispute, the scope of

the iK)\vers of the arbitrators, and the periods to be fixed for the

formation of the arbitral tribunal and the several stages of the

procedure." (For. Rel. 1904, 9.)

Treaties in precisely similar terms were concluded by the United States

with the following countries : France, Switzerland, Germany, Portu-

gal, Great Britain, Italy, Spain, Austria-Hungary, Mexico, Swetleu

and Norway, and Japan.

The Senate of the United States, Feb. 11, 1904, amended these treaties

by .substituting for the word "agreement," in Article II., the word
" treaty," so as to require, in every case of arbitration under the

general treaty, the making of a new special treaty, by and with the

advice and consent of the Senate. Mr. Hay subsequently annoiuiced

that the President would not submit this amendment to the other

governments.
" Spain has concluded arbitration treaties with Argentina, Bolivia, Colom-

bia, Guatemala, Mexico, Paraguay, Salvador, San Domingo, and Uru-

guay." (London Times, weekly. Mar. 21, 1902, p. 181, col. 4, " Spain.")

For a general arbitration treaty between the Argentine Republic and
Uruguay, June 8, 1899, see For. Rel. 1899, 8-10.

II. NONAMICABLE, SHORT OF WAR.

1. Withdrawal of Diplomatic Relations.

"At their last session Congress were informed that some of the

naval officers of that Empire [ Brazil] had advanced and practiced

upon principles in relation to blockade and to neutral navigation

which we could not sanction, and which our commanders found it

necessary to resist. It appears that they have not been sustained by

the Government of Brazil itself. Some of the vessels captured under

the assumed authority of these erroneous principles have been re-

stored, and we trust that our just expectations will be realized that

adequate indenmity will be made to all the citizens of the United

States who have suffered by the unwarranted captures which the

Brazilian tribunals theuisolves have ])ronounced unlawful.
" In the diplonuitic discussions at Kio de Janeiro of these wrongs

sustained by citizens of the United States and of others which seeuied

as if emanating immediately from that (lovernment itself the charge

d'affaires of the United Stjites, under an iujpression that his represen-

tations in behalf of the rights and interests of his countrymen were

totally disregarded and useless, deemed it his duty, with<Mit waiting

for instructions, to terminate his official functions, to demand his ])ass-

ports, and return to the United States. This movement, dictated by

an honest zeal for the honor and interestof his country—motives which

II. Doc. 551—vol 7 8
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operated exclusively on the mind of the officer who resorted to it

—

has not been disapproved by me. The Brazilian Government, how-

ever, complained of it as a measure for which no adequate inten-

tional cause had been given by them, and upon an explicit assurance

through their charge d'affaires residing here that a successor to the

late representative of the United States near that Government, the

appointment of whom they desired, should be received and treated

with the respect due to his character, and that indemnity should be

promptly made for all injuries inflicted on citizens of the United

States or their property contrary to the laws of nations, a temporary

commission as charge d'affaires to that country has been issued,

which it is hoped will entirely restore the ordinary diplomatic inter-

course between the two Governments and the friendly relations

between their respective nations."

President J. Q. Adams, annual message, Dec. 4, 1827, Richardson's Mes-

sages, II. 385.

" This state of affairs was brought to a crisis in May last by the pro-

mulgation of a decree levying a contribution pro rata upon all the

capital in the Republic between certain specified amounts, whether

held by Mexicans or foreigners. Mr. Forsyth, regarding this decree

in the light of a ' forced loan,' formally protested against its appli-

cation to his countrymen and advised them not to pay the contribu-

tion, but to suffer it to be forcibly exacted. Acting upon this adv4ce,

an American citizen refused to pay the contribution, and his property

was seized by armed men to satisfy the amount. Not content Avith

this, the Government proceeded still further and issued a decree ban-

ishing him from the country. Our minister immediately notifiod

them that if this decree should be carried into execution he would

feel it to be his duty to adopt ' the most decided measures that belong

to the powers and obligations of the representative office.' Notwith-

.standing this warning, the banishment was enforced, and Mr. For-

syth promptly announced to the Government the suspension of the

political relations of his legation with them until the pleasure of his

own Government should be ascertained.

" This Government did not regard the contribution imposed by the

decree of the 15th May last to be in strictness a ' forced loan,' and as

such prohibited by the 10th article of the treaty of 1826 between

Great Britain and Mexico, to the benefits of which American citizens

are entitled by treaty; yet the imposition of the contribution upon
foreigners was considered an unjust and oppressive measure. Be-

sides, internal factions in other parts of the Republic were at the

same time levying similar exactions upon the property of our citizens

and interrupting their commerce. There had been an entire failure"

on the part of our minister to secure redress for the wrongs which
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our citizens had endured, notwithstanding his persevering efforts.

And from the temper manifested by the Mexican Government he had
repeatedly assured us that no favorable change could be expected

until the United States should ' give striking evidence of their will

and power to protect their citizens,' and that ' severe chastening is

the only earthly remedy for our grievances.' From this statement

of facts it would have been worse than idle to direct Mr. Forsyth

to retrace his steps and resume diplomatic relations with that Govern-

ment, and it was therefore deemed proper to sanction his withdrawal

of the legation from the City of Mexico."

President Buchanan, annual message, Dec. 6, 1858, Richardson's Mes-

sages, V. 513.

A refusal to accept an ultimatum as to a claim for damages due a

citizen of the United States may be followed by a withdrawal of our

diplomatic representative at the country by which the demand is

refused.

Mr. Cass, Sec. of State, to Mr. Dana, Oct. 31, 1860, 53 MS. Doui. Let. 224.

2. Retorsion or Retaliation.

§ 1090.

'

" Retorsion is the appropriate answer to acts which it is within the

strict right of a state to do, as being general acts of state organisa-

tion, but which are evidence of unfriendliness, or which place the

subjects of a foreign state under special disabilities as compared with

other strangers, and result in injury to them. It consists in treating

the subjects of the state giving provocation in an identical or closely

analogous manner with that in which the subjects of the state using

retorsion are treated. Thus if the productions of a particular state

are discouraged or kept out of a country by differential import duties,

or if its subjects are put at a disadvantage as compared with other for-

eigners, the state affected may retaliate upon its neighbors by like

laws and tariffs."

Hall. Int. Law (.Ith etl.). .".(57, citing De Marten.s, Precis, § 254 ; Philliniore,

III. § vii. ; Bluntschli, § 505.

See, further, as to retorsion, Rivier, Prlucli>e8 du Droit des Gens, II. ISO.

"Retorsion and reprisal l)ear about the same relation to arbitration

and war, as the i)ersonally abating a nuisance d<H*s to a suit for its

removal. States as well as individuals have a right to j)rot('<t tiiem-

selves when injustice is done them by removing the cause of offence;

and that in disputes between nations this right is more largely ex-

tended than in disputes l)etween individuals, is to 1h' explained by the

fact that in disputes between nations there are not the modes of
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redress by litigation which exist in suits between individuals. ' Re-

torsion ' and ' reprisal are often used convertibly ; though the differ-

ence is that ' retorsion ' is retaliation in kind, while ' reprisal ' is seiz-

ing or arresting the goods or trade of subjects of such state as set-off

for the injuries received. Under this head fall embargoes, and what
are called pacific blockades {hlocus paciflque), by the former of which

trade is forbidden with the offending state ; by the latter of which a

port belonging to the offending state is closed to foreign trade. These

acts approach in character to w^ar, to which they generally lead; yet

technically they are not war, and there are cases where the remedy has

been applied without war resulting."

Wharton, Com. Am. Law, § 20G.

" Reciprocating to the subjects of a nation, or retaliating on them its

unjust proceedings towards our citizens, is a political and not a legal

measure. It is for the consideration of the Government not of its

courts. The degree and the kind of retaliation depend entirely on

considerations foreign to this tribunal. It may be the policy of the

nation to avenge its wrongs in a manner having no affinity to the

injury sustained, or it may be its policy to recede from its full rights,

and not to avenge them at all. It is not for its courts to interfere

with the proceedings of the nation and to thwart its views. . . .

If it be the will of the Government to apply to Spain any rule respect-

ing captures which Spain is supposed to apply to us, the Government

will manifest that will by passing an act for the purpose. Till such

an act be passed, the court is bound by the law of nations which is a

jiart of the law of the land."

Marshall, C. J.. The Nereide. 9 Craiieh, 388, 422.

By the act of April 18, 1818, the ports of the United States were

closed, after Sei^tember 30, 1818, against British vessels arriving from

a British colony which, by the ordinary laws, was closed against

American vessels.

3 Stat. 432.

A British ship, coming from a foreign port, not British, to a port of the

United States, did not beconie liable to forfeiture under this act by

touching at an intermediate British closed port from necessity, in

order to procure provisions, and without ti'adiug there. (The

Frances and Eliza, 8 Wheat. 398.) Nor did the act prohibit the com-

ing of Britisli vessels from a British closed port, through a foreign

port, not British, where the continuity of the voyage was actually and

fairly broken. (The Pitt, 8 Wheat. 371.)

The Chinese Government having persistently refused to pay a

claim for personal injuries to a citizen of the United States which it

admitted to be due, the United States minister at China was, in 1855,

instructed, at his discretion, " to resort to the measure of withholding

duties to the amount thereof."
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Mr. Marcy, Sec. of State, to Mr. Parker, Oct. 5, 1855, MS. Inst. China,

I. 127.

"Anticipating that an attempt maj- possibly be made by the Cana-

dian authorities in the coming season to repeat their unneighborly acts

toward our fishermen, I recommend you to confer upon the Exec-

utive the power to suspend, by proclamation, the operation of the laws

authorizing the transit of goods, wares, and merchandise in bond

across the territory of the United States to Canada ; and further,

should such an extreme measure become necessary, to suspend the

operation of any laws whereby the vessels of the Dominion of Canada
are permitted to enter the waters of the United States."

President Grant, annual message, Dec. 5, 1870, For. Rel. 1870, 11.

3. Display of Force.

§ 1091.

" The constant maintenance of a small squadron in the Mediter-

ranean is a necessary substitute for the humiliating alternative of

paying tribute for the security of our commerce in that sea, and for a

precarious peace, at the mercy of every cai)ric'e of four Barbary States,

by whom it was liable to be violated. An additional motive for keep-

ing a respectable force stationed there at this time is found in the

maritime war raging between the (ireeks and the Turks, and in which

the neutral navigation of this Union is always in danger of outrage

and depredation. A few instances have (X'curred of such depreda-

tions upon our merchant vessels by privateers or pirates wearing the

Grecian flag, but without real authority from the Greek or any other

(lovernment. The heroic struggles of the (ireeks thenis(»lves, in which

our warmest sympathies as freemen and Christians have Ihhmi en-

gaged, have continued to l)e maintained with vicissitudes of success

adverse and favorable.

" Similar motives have rendered expedient the keeping of a like

force on the coasts of Peru and Chile, on the Pacific. The irregular

and convulsive character of the war upon the shores has been ex-

tended to the conflicts upon the ocean. An active warfare has been

kept up for years with alternate success, though generally to the ad-

vantage of the American patriots. But their naval forces have not

always Im'ch under the control of their own (Jovernnients. Blockades,

unjustifiable upon any acknowledged principles of international law.

have l)een proclaimed by officers in command, and though disavowed

by the supreme authorities, the protection of our own conuiierce

against them has In'en niade cause of complaint and erroneous impu-

tations against some of the most gallant officers of om- Navy. Com-

plaints e<iually groundless have been made by the conunanih'rs of
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the Spanish royal forces in those seas; but the most effective protec-

tion to our commerce has been the flag and the firmness of our own
commanding officers. The cessation of the war by the complete, tri-

umph of the patriot cause has removed, it is hoped, all cause of dis-

sension with one party and all vestige of force of the other. But an

unsettled coast of many degrees of latitude forming a part of our

own territory and a flourishing commerce and fishery extending to

the islands of the Pacific and to China still require that the protect-

ing power of the Union should be displayed under its flag as well

upon the ocean as upon the land."

Tresident J. Q. Adams, annual message, Dec. 6, 1825, Richardeon's Mes-

sages, II. 308.

When, in 1852, the Japanese authorities refused to protect citizens

of the United States visiting or cast ashore in Japan, it was held

proper (there being then no treaty protection) to display at Japan

an imposing naval force, and to inform the Japanese Government

that the Government of the United States will insist upon the protec-

tion and hospitality asked for being given.

Mr. Conrad, Act. Sec. of State, to Mr. Kennedy, Nov. 5, 1852, MS. Notes,

Si>ecial Missions.

Several citizens of the United States, having been massacred at

Jaffa, in January, 1858, and the Turkish Government having taken

no efficient measures to bring the "assassins to justice, the Secretary

of State requested the Secretary of the Navy " that orders may be

giv^en to the commanding officer of our squadron in the Mediterra-

nean to put hhnself in communication with the minister of the United

States at Constantinople, and after receiving from him such informa-

tion as he may require, to repair to Jaffa and to take such measures

as may be in his power to induce the Turkish authorities to inflict

upon the criminals referred to the punishment which they so richly

deserve."

Mr. Cass, Sec. of State, to Mr. Toucey, Sec. of Navy, Aug. 10, 1858, 49 MS.
Dom. Let. 111.

Writing to Mr. Beach, American consul-general at Guayaquil,

May 1, 1885, with reference to the case of Julio R. Santos, a nat-

uralized citizen of the United States of Ecuadorean origin, who was
imprisoned in Ecuador on account of alleged participation in a

political uprising, Mr. Bayard said: "This instruction will be handed

to you by Commander Mahan, of the U. S. S. Wachusett^ who revisits

the waters of Ecuador by direction of the Secretary of the Navy
for that purpose. Commander Mahan will be instructed to remain

within reach pending the prompt disposal of Mr. Santos's case, and,
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in the probable event of his release, he will be afforded an oppor-

tunit}' to return to the United States on the Wackusett, by way of

Panama, should he so desire." Writing on June 17, 1885, on the

same subject, Mr. Bayard said: " You will understand that the mis-

sion of the Wachusett is one of i^eace and good will, to the end of

exerting the moral influence of our flag toward a discreet and
mutually honorable solution, and in the event of Mr. Santos being

released, to afford him the means of returning to the country of

his allegiance and domicil. The purpose of her presence is not to be

deemed minatory; and resort to force is not competently within the

scope of her commander's agency. If all form of redress, thus tem-

•perately but earnestly solicited, be unhappily denied, it is the con-

stitutional prerogative of Congress to decide and declare what further

action shall be taken."

Mr. Bayard, Sec. of State, to Mr. Beach, No. 30, May 1, 1885, For. Rel.

188G, 251, 253; .same to same, No. 42, June 17, 1885, id. 2G2, 2GG.

" It is always expected that the agents of this Department abroad

will exercise extreme caution in summoning national war vessels to

their aid at critical junctures, especially if there be no practical pur-

pose to be subserved by their presence."

Mr. Bayard. Sw. of State, to .Mr. Neili, oharso. No. KW. Nov. 10. 1887,

.MS. Inst. Peru, XVII. 303.

This instruction related to a (t)rrespondence lu'tween tlie lej;ation and

an American naval oHicer. wliich resulted in two T. S. nieu-of-war

coming to Lima, iH'ndinj? the consideration by the Teruvian Congress

of legislation which was supixisetl to tend to the confiscation of the

proi)erty of citizens of the Unittnl States.

See. al.so. Mr. Bayard. Sec. of State, to Sec. of Navy, .Tuly 2, 1888, 1G9

MS. Dom. I^t. 48.

4. Use of Force.

(1) with srkciai. authority.

§ 1092.

In 19,r}^ the Government of the United States sent out a naval

vessel called the Udfcr Witch to survey the tributaries of the Kio de

la I'lata and report on the commercial condition of the countries

lM)r(lering on its waters. Permission was obtained from the .Vrgen-

tine and Hra/ilian (iovernments to exploi'e such of th<' waters as were

within tlieir jurisdiction, and the surveys of the Plate, the Paraguay,

and the Parana ha«l i>een in progress about a year and a half when,

on .January :U, IH.")."), Lieut. T. .1. Page, who was in coinniand of the

ex|)edition and who was about to ascend the river Salado. sent Lieut.

William N. Jeffers with the Water WItc/i to ascend the Parana as
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far as her draft would allow. Lieutenant Jeffers left Corrientes on

the 1st of February, and had proceeded only a few miles above the

point where the Parana forms the common boundary between Para-

guay and the Argentine province of Corrientes when he was hailed

and afterwards fired into by the Paraguayan fort of Itapiru. The
firing of two blank cartridges by the fort was followed by a shot

which carried away the wheel of the Water Witch, cut the ropes,

and mortally wounded the helmsman. The Water Witch returned

the fire, and the action continued for some minutes. It was admitted

that the Paraguayan Government had forbidden foreign men-of-war

to enter the waters within its jurisdiction, but it was claimed on the

part of the Water Witch that, at the point in the Parana where she

was fired on, the channel on the Paraguayan side of the river was the

main and only navigable channel; that, as the river at that point

formed a common boundary between the Argentine Confederation and

Paraguay, the navigation of the channel belonged equally to both

countries ; and that the Water Witch therefore had a right to navigate

it under the license from the Argentine Government, without regard to

the Paraguayan prohibition. The other matter was that of the claim

of the United States and Paraguay Navigation Company, which,

although it had not been presented by the Government of the United

States to that of Paraguay, had, it seems, been pressed upon the

latter Government by Edward A. Hopkins, a citizen of the United

States, with whom the claim originated, and had been adduced by

the Paraguayan Government as an obstacle to the exchange of the

ratifications of a treaty of amity and commerce which was concluded

on March 1, 1853, with a representative of the United States. In his

annual message to Congress of December 8, 1857, President Buchanan
referred to the case of the Water Witch, and also to the injuries which

citizens of the United States were alleged to have suffered by the

seizure of their property and otherwise in Paraguay, and stated that

a demand for redress would be made in a firm but conciliatory spirit.

He also recommended that the Executive be authorized to use " other

means in the event of a refusal." By the joint resolution of June 2,

1858, he was authorized to use such measures and such force as might

be necessary and advisable in the event of a refusal of the Para-

guayan Government to grant redress " in connection Avith the attack

on the U. S. S. Water Witch, and with other matters referred to

in the annual message." By the act of June 12, 1858, the sum of

$10,000 was appropriated for the expenses of a commissioner to Para-

guay in execution of the joint resolution. On September 9, 1858, Mr.

James B. Bowlin, of Missouri, was appointed special commissioner to

Paraguay. In his annual message of December 6, 1858, President

Buchanan announced to Congress that Mr, Bowlin had proceeded to

Paraguay, and that, in view of the contingency that his efforts to
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obtain just satisfaction might be unsuccessful, the Secretary of the

Navy had fitted out and dispatched a naval force to rendezvous near

Buenos Ayres.

The frigate Sabine, under Commodore Shubrick, to whom the com-

mand of the expedition was entrusted, left New York with Mr. Bow-
lin on October 17, 1858, and arrived in the river Plate on the 18th of

December, finding mo::i; of the vessels comprising the expedition

already there. On the 30th of the same month Mr. Bowlin and Com-
modore Shubrick left Montevideo with the steamers Fulton and Water
Witch, and on January 25, 1859, arrived at Ascuncion. On February

10 Mr. Bowlin took leave of the President of Paraguay, and a week

later set out for the United States. In his annual message to Con-

gress of December 19, 1859, President Buchanan announced that " all

our difficulties" with Paraguay had been ''satisfactorily adjusted.''

At the same time he stated that the entire cost of the expedition had

been defrayed out of the ordinary appropriations for the naval serv-

ice, except the sum of $289,000 applied to the purchase of seven steam-

ers, which were Ix'lieved to be worth more than their cost, and which

were then actively employed in the naval service, and that the appear •

ancc of so large a force in the distant waters of the IMate and the

admirable conduct of the officers and men employed in it had had " a

hap])y eifect in favor of our country throughout all that remote por-

tion of the world.'' In the case of the Wafer Witrh Mr. Bowlin
obtained "ample apologies" and the i)ayment of $10,000 for the

family of the seaman who Avas killed at the wheel. lie also con-

cluded, on February 4, 1859, a treaty of amity and commerce, which

included a stipulation for the free navigation of the rivei- Paraguay.

For the settlement of the claims of the United States and Paraguay
Navigation Company he signed a treaty of arl)itration. The couuuis-

sion organized under this treaty decided that the claims of the com-

pany were unfounded.

M<M)iv, Int. Arliitratioiis, II. 148."», chap :V2; annual nipssaj;es of rrosidont

liuclianan. I)«'«-. K. l.S.~)7. and Dec. 1!). 1S.")!>; Curtis. Life of Huchanan.

II. 'J'J."» ; Huclianan's Defence. li.liJ, 2(i.">.

Calvo .'ieverelj- i-riticizes tlie course of tlie (Jovernment of the fnittnl

States hi thest* matters. His account is not entirely accurate. He
says that the Tnited States siM*nt in the preparation of the expedition

"a sum of alK>ut .'{(5.(M)0.(M)0 francs," and this for tiie purpose "of
supiMM'tin^ the unjust claims made l)y Mr. Ho])kins to tlie amount of

$1,(KMMMH»." He over](M)lis in tiiis particular assertion tlie case i>f

the Water W'ilch, wiiich he had just narrate<l. It is a fa<t. liowever,

that tlie claim which originated with Hopkins was lu>ld to 1)<> un-

fouiidetl, and it is a singular circumstance that, although th*> claim

liad Im'^'ii pres.sed hy Ho|»kiiis himself, it had not actually \>i^'U pre-

sented hy. the I'liite*! Stati's to the Paraguayan (Jovernmeiit prior to

the sending out of the e.\|NHlition. Mr. Kichard Kitzpatri<k. who was
sent as u siH«ciul coiiinilssioner t«» Paraguay in 1800, was directetl " at
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a proper time and in a proper manner " to make known to the Para-

guayan Government that its proceedings with regard to tlie United

States and I'araguay Navigation Company appeared to be unjust and

oppressive and to have been productive of loss to the company ; but,

before adverting to the subject, he was to endeavor to secure tlie

excliange of the i-atifications of the treaty of amity and commerce,

concluded on March 4, 1853. He did not succeed in attaining this

object, and withdrew mentioning the subject of the claim. (Calvo,

Droit International, 5th ed.. III. 12J—127 ; Moore. Int. Arbitrations,

II. 1489-1492.)

In 1871 three American steamships, the Hero, Nutrias, and San
Fernando, the property of the Venezuela Steam Transportation Com-
pany, a New York corporation, were taken possession of in the waters

of Venezuela and emploj^ed in war and otherwise by parties which

were contending for the control of the Government. One of the ships

was afterwards voluntarily released, while the remaining two were

delivered over to the commander of the U. S. S. Shawmiit, who had

been sent out to obtain their restoration. The United States subse-

quently presented a claim for damages, the adjustment of which was

for various causes long delayed. In June, 1890, Congress adopted a

joint resolution authorizing the President to take such measures as

in his judgment might be necessary promptly to obtain from the

Venezuelan • Government an indemnity. After the passage of this

resolution the claim was brought to an arbitration, which resulted

in an award in favor of the United States for $150,000.

Moore, Int. Arbitrations, II. 1G93.

(2) WITHOUT SPECIAL AUTHORITY.

§ 1093.

The U. S. sloop of war Dale, Captain Pearson, visited the island

of Johanna in August, 1851, and under threat of bombarding the

town obtained $1,000 as a measure of redress for the unlawful im-

prisonment and detention of Captain Movers, of the American whal-

ing brig Maria, of Nantucket.

Mr. Everett, Sec. of State, to Captain Movers, Dec. 17, 1852, 41 MS.
Dom. Let. 150.

As enclosing a despatch of the United States consul at Tahiti, of March 13.

1858, which suggested that a small vessel of war be sent to the Society

Islands once a year for the protection of the American whaling fleet.

see Mr. Cass, Sec. of State, to Mr. Toucey, Sec. of Navy, July 28, 1858,

49 MS. Dom. Let 68.

In 1852 a controversy broke out between the authorities of Grey-
town, or San Juan del Norte, and the Accessory Transit Company, an

organization composed of citizens of the United States, who held a

charter from Nicaragua, as to the occupation by the company of a
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piece of land on the north side of the harbor, known as Piinta Arenas,

over which jurisdiction was claimed by the municipality. Greytown

was regarded by the United States as being within the limits of Nica-

ragua. It was understood to claim independence under a charter

from the Mosquito king; but the United States never recognized the

Mosquito king nor the independence of the town, though American
naval officers were instructed to respect the police regidations of any

de facto authorities there, and not to molest such authorities unless

they should attempt to disturb the rights of American citizens. On
February 8, 1853, the city council passed a resolution notifying the

company to remove its entire establishment within a certain number
of days, as the land was said to be needed for public uses. The build-

ings were not removed, and they were subsequently demolished by the

Greytown authorities. In consequence of the dispute as to jurisdic-

tion over Punta Arenas the difficulties between the municipality and

the Accessory Transit Company continued. Early in May, 1853,

some men, who were then or had previously been employed by the

company, ran off with some of its property in a boat to Greytown.

They were pursued by employees of the company, who, while attempt-

ing to arrest the fugitives, were compelled by the municipal police to

desist, and one of them was afterwards arrested at Punta Arenas on

the charge of assault and battery, but he was subsequently discharged

on bond. Disputes also existed as to the payment of dues and port

charges by the company's steamers. In May, 1854, an attempt was
made by the Greytown authorities to arrest at Punta Arenas a captain

of one of the company's steamers, who was charged with having mur-

dered a native boatman. Mr. Borland, American minister to Central

America, who happened to be on board the steamer, assisted the cap-

tain in resisting arrest. Mr. Borland's action produced great excit<^-

ment, and later in the day, while he was on a visit to the American

consul at Greytown, an attempt was made to arrest him. A crowd of

persons went to the consul's house for that purpose. The mayor,

however, hastened to assure Mr. Borland that the proceedings had

been taken without his order or authority; but while the conversation

was going on some one from the crowd threw a broken bottle at Mr.

Borland, slightly wounding him in the face. The person who threw

the missile was not recognized. Soon afterwards the crowd dispersed.

In June, 18.53, Captain Hollins, of the U. S. S. Cyane, was sent to

Greytown to obtain redress for the damages suffered by the Accessory

Transit Company and an apology for the indignities to Mr. Borland.

The instructions of Mr. Dobbin, Secretary of the Navy, to Captain

Ilollins bore date June 10, 1854. They refer to the two incidents of

the stealing of the company's property and the indignity to Mr. Boi--

hind, and declared it to 1h' desirable tliat tlie people of (ireytown

" should be taught that the United States will uot tolerate these out-
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rages, and that they have the power and the determination to check

them. It is, however, very much to be hoped that you can effect the

purposes of your visit without a resort to violence and destruction of

property and loss of life. The presence of your vessel will, no doubt,

work much good. The Department reposes much in your prudence

and good sense." When Captain Hollins arrived at Greytown he

found that the American consul had already demanded, on behalf of

the United States, an indemnity for the Accessory Transit Company.

On July 12, 1854, Captain Hollins, at nine o'clock in the morning,

issued a proclamation announcing that, if the demands for satisfaction

presented by the consul were not forthwith complied with, he would,

at nine o'clock on the following morning, bombard the town. The
demands embraced the immediate payment of $24,000 as an indemnity

for injuries to the Accessory Transit Company and for outrages per-

petrated on the persons of American citizens, and an apolog}^ for

the indignity to Mr. Borland, together with satisfactory assurances

of future good behavior. These demands were not complied with, and

at daylight on the morning of the 13th of July Captain Hollins sent

a steamer to the town to take away such persons as desired to go. At
nine o'clock the batteries of the Cyane were opened on the town with

shot and shell for three-quarters of an hour. After an intermission

of the same length they were oi:)ened again for half an hour, and this

was followed by an intermission of three hours, after which the firing

Avas renewed for twenty minutes, and then the bombardment ceased.

The object of the several intervals in the bombardment was to afford an

opportunity to the people of the town to treat and arrange matters.

No advantage was taken of it, and at four o'clock in the afternoon a

force was sent ashore to complete the destruction of the town by tire.

Xo lives were lost. "The execution," said Captain Hollins, in his

report of the incident, " done by our shot and shell amounted to the

almost total destruction of the buildings; but it was thought best

to make the punishment of such a character as to inculcate a lesson

never to be forgotten by those who have for so long a time set at defi-

ance all warnings, and satisfy the whole world that the United States

have the power and determination to enforce that reparation and
respect due to them as a Government in whatever quarter the outrages

may be committed."

46 Br. & For. State Papers, 859, 86G-872, 875, 877, 878 et seq ; 47 id. 1019-

1038 ; S. Ex. Doc. 9, 35 Cong. 1 sess.

" I could not doubt that the case demanded the interposition of this

Government. Justice required that reparation should be made for

so many and such gross wrongs, and that a course of insolence and
plunder, tending directly to the insecurity of the lives of numerous
travelers and of the rich treasure belonging to our citizens passing
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over this transit way, should be peremptorily arrested. AATiatever it

might be in other respects, the community in question, in power to do

mischief, was not despicable. It was well provided with ordnance,

small arms, and ammunition, and might easily seize on the unarmed
boats, freighted with millions of property, which passed almost

daily within its reach. It did not profess to belong to any regular

government, and had, in fact, no recognized dependence on or con-

nection with anyone to which the United States or their injured citi-

zens might apply for redress or which could be held responsible in

any way for the outrages committed. Not standing before the world

in the attitude of an organized political society, being neither com-

petent to exercise the rights nor to discharge the obligations of a gov-

ernment, it was, in fact, a marauding establishment too dangerous to

be disregarded and too guilty to pass unpunished, and yet incapable

of being treated in any other way than as a piratical resort of out-

laws or a camp of savages depredating on emigrant trains or caravans

and the frontier settlements of civilized states. . . .

'' AMien the Cyane was ordered to Central America, it was con-

fidently hoped and expected that no occasion would arise for 'a resort

to violence and destruction of property and loss of life.' Instruc-

tions to that effect were given to her commander; and no extreme

act would have been requisite had not the people themselves, by their

extraordinary conduct in the affair, frustrated all the possible mild

measures for obtaining "satisfaction. A withdrawal from the place,

the object of his visit entirely defeated, would under the circum-

stances in which the commander of the Cyane found himself have

been absolute abandonment of all claim of our citizens for indeunii-

fication and submissive acquiescence in "national indignity. It would

have encouraged in these lawless men a spirit (f insolence and rapine

most dangerous to the lives and property of our citizens at Punta
Arenas, and j)robably emboldened them to grasp at the treasures and
valuable intMvhandise continually passing over the Nicaragua route.

It certainly would have In'en most satisfactory to me if the objects

of the Cytme^s mission could have been consununated without any

act of pul)lic force, but the arrogant contumacy of the offenders ren-

dered it impossil)!*' to avoid the alternative either to break up their

cstablisliment or to leave them impressed with tlie idea that they

might persevere with impunity in a career of insolence and plunder.
" This transaction lias been the sul)ject of complaint on the part of

some foreign j)owers, and has been characterized with more of harsh-

ness than of justice. If comparisons were to l)e instituted, it would

not Ih» difticidt to present repeated instances in the history of states

standing in the very front of modern civilization when' conununities

far less offending and more defenseless than (Jrcvtown have Immmi

chastised with much greater severity, and wiiere not cities only have
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been laid in ruins, but human life has been recklessly sacrificed and

the blood of the innocent made profusely to mingle with that of the

guilty."

I'resident Pierce, annual message, Dec. 4, 18.54, Richardson's Messages, V.

282.

In June, 1863, the Pemhroke^ a small American steamer, laden

with merchandise from Yokohama to Nagasaki, in attempting to

pass through the Straits of Shimonoseki was fired upon by the shore

batteries and by an armed brig belonging to the Prince of Nagato.

She was not struck, but she abandoned her voyage and retraced her

way to Nagasaki. The American minister demanded redress for the

insult to the American flag, and by his direction Commander McDou-
gall, of the U. S. S. Wyoming, proceeded in July to retaliate upon the

hostile daimio. He found at Shimonoseki three vessels belonging to

the Prince, lying at anchor near the shore. He attacked them, and,

after a sharp conflict with them and the shore batteries, sank a brig

and blew up a steamer, by which action some forty persons were said

to have been killed. The loss of the Wyoming was five killed and six

wounded. A French steamer and a Dutch corvette had also been

fired upon at the straits by the hostile daimio. The American minister

presented to the Japanese Government a claim on account of the

Pembroke for $10,000 for loss of time and freight and the abandon-

ment of her voyage. The claim was promptly paid.

Mr. Seward, Sec. of State, to Mr. Pruyn, uiin. to Japan, No. 50, Oct. 3,

1863, Dip. Cor. 1863, II. 1060, aclinowledging the receipt of Mr.

Pruyn's despatches Nok. 48 and 49, July 24, and No. 50, July 25,

1863, printed in the same volume. By the act of February 22, 1883,

the Secretai'y of the Treasury was directed to distribute a certain

sum among the officers and crew of the Wj/wniiKj. " for extraordinary,

valuable, and si)ecially meritorious and perilous services in the

destruction of hostile vessels in the Straits of Shimonoseki," July

16, 186.3. (22 Stat. 421.)

As to the Monitor claim, and the refusal of the ITnited States further to

press it, see For. Rel. 1888, II. 1068, 1060.

As to the opening of the Straits of Shimonoseki, Japan, by the allied

fleets, in 1804, see supra, § 849.

In September, 18G4, the treaty powers made a hostile demonstra-

tion against the Prince of Nagato, destroyed the batteries of Chosu,

commanding the Straits of Shimonoseki, and compelled an uncondi-

tional surrender. The Tycoon was then required to express his

disapproval of the course of his adversary, the rebellious Prince of

Nagato, and to provide for the payment of the expenses of the expedi-

tion, or else to open more of his ports to commerce. Accordingly

a treaty was concluded October 22, 1864, by representatives of the

United States, Great Britain, France, and the Netherlands on the
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one part, and a representative of the Tj'^coon on the other, under

which the Japanese Government promised to pay the four powers

$3,000,000, " to include all claims of whatever nature for past aggres-

sions on the part of Nagato, Avhether indemnities, ransom for Shimo-

noseki, or expenses entailed by the operations of the allied squadrons,"

or else to open Shimonoseki or some other eligible port in the Island

Sea. The indemnity was paid and duly divided among the four

powers. By an act of Congress approved February 22, 1883, the

President was directed to return the United States' share to the Gov-
ernment of Japan, after deducting a certain amount for the officers

and crew of the U. S. S. Wycwimg and of the steamer Takiang for

services in destroying hostile vessels in the Straits of Shimonoseki,

the former on the 18th of July, 1863, and the latter in September,

1864. The money was duly returned with the specified deduction.

Mr. Bayard, Sec. of State, to Mr. Cowie, April 13, 1888, For. Hel. 1888, II.

1069, 1070-1071.

"VMien the injury involves also an insult to the flag of the United

States, the demand for satisfaction must be imperative, and the

United States naval force at Japan may not only be used to protect

the legation and any of the citizens of the United States there resi-

dent, but the Tycoon is to be informed that " the United States will,

as they shall find occasion, send additional forces to maintain the

foregoing demands."

Mr. Seward, Sec. of State, to Mr. Pruyn. Sept. 1, 180.3, MS. Inst. .Tapan,

I. 105.

See, also, same to same. No. 4.'>, July 10. 18(53, Dip. Cor. 18(13. II. 1(»:«».

The Ilaytian RepuhVic^ an American steamer, sailed from New
York, Octolx'r 4, 1S8S, with cargo and mails for various ports, includ-

ing certain ports in Ilayti. On the 21st of October, while going out

of the Bay of St. Marc, she was taken pos.session of by the Ilaytian

man-of-war Dcssf/IJncs on a ciiarge of breach of blockade. She was
taken to Port au Prince, where she was condennied by a sj)ecial

prize tribunal. The United States objected to the seizure of tiie

vessel, as well as to the proceedings by which she was condemned,

and on the ground that her condenniation was improixT asked for

her release and for damages for the injuries suffered by her owners,

as well as by the captain, officers, and crew. Admiral Luce was
sent with the (rahud and }'(uitlc to Port au Prince to take the vessel

in case the Ilaytian Government should refuse to give her up. He
arrived at that port on the 20th of Decemln'r, ISSS, and at once

addressed a comnnniit-ation to the .Vmerican minister, requesting him
to represent to the Ilaytian authorities the necessity of the inimc-

<liate withdrawal of the guard from the Ilaytian liepublic, in order
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to avoid the possibility of a collision between the guard and the

officer whom he should shortly send to her. The admiral stated that

he should take the steamer to the anchorage in the outer harbor

before sunset. The Haytian Government, on being advised of the

situation of things, surrendered the steamer, and an indemnity was

subsequently paid for her arrest and detention.

See S. Ex. Doc. G9, 50 Cong. 2 sess. ami particularly pp. 171, 198, 241,

et .seq. ; For. Rel. 1889, 491-494, 497, .50.3-511.

Perhaps the most remarkable case in which force was used without

Congressional authority was that of the march to Peking, in 1900,

for the purpose of aiding in the deliverance of the beleaguered

legations.

See supra, China, §§ 808-810.

(3) GAIN OF PREFERENCE IN PAYMENT.

§ 1094.

It having been agreed in the protocols signed at AVashington on

May 7, 1903, between Germany, Great Britain, and Italy, on tlie one

hand, and Venezuela, on the other, that the question whether the

three first-named powers, which had miited in a hostile blockade of

Venezuelan ports, were entitled to the preferential payment of their

claims against Venezuela over nonblockading powers having similar

claims, should be referred to The Hague Tribunal, and the nonblock-

ading powers having assented to the reference, a tribunal Avas

specially constituted from the members of the Permanent Court of

Arbitration, consisting of Mr. X. V. MouraviefF, Russian minister of

justice; Mr. L. Lammasch, member of the Austrian House of Peers,

and Mr. F. de ^lartens, permanent member of the council of the Rus-

sian ministry of foreign affairs. The arbitrators foinid that the

Government of Venezuela had, in the protocols of Februarv 13, 1903,

recognized " in principle the justice of the claims " presented by the

Governments of Germany, Great Britain, and Italy, while in the pro-

tocols between Venezuela and the nonblockading powers the justice

of the claims of the latter was not so recognized ; that, until the end

of January, 1903, the Venezuelan Government did not protest against

the pretension of the blockading powers to obtain si:)ecial guarantees

for the settlement of their claims, and through all the diplomatic

negotiations made a formal distinction between " the allied powers "

and " the neutral or pacific powers ;
" that the neutral powers who

claimed before the tribunal equality in the distribution of the customs

receipts pledged for the payment of foreign claims did not protest

against the pretension of the blockading powers to a preferential
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treatment, either at the moment when the war against Venezuela

ceased or immediately after the signature of the protocols of Febru-

ary 13, 1903 : that, all through the negotiations which resulted in the

signature of the protocols of February 13, 1903, the British and Ger-

man Governments constantly insisted on obtaining guarantees for " a

sufficient and punctual discharge" of Venezuela's obligations to them;

that Venezuela accepted this reservation without protest, and engaged

with respect to the allied powers alone to offer special guarantees for

the accomplishment of her engagements, and that the blockading

powers were consequently entitled to preferential treatment for the

payment of their claims out pf the customs revenues in questioiv

For. Rel. UH)4. -i(M>.

The arbitrators, in the course of their decision, declared that tliey were
" not calle<l uix)n to de<nde whether the three blockading ix)wers

had exhausted all pacific methods in their dispute with Venezuela

in order to prevent the employment of force;" but advertetl to the

fact " that sin<-e 1!HH the (Jovernment of Venezuela categorically

refusetl to submit its dispute with Germany and (Jreat Britain to

arbitration, which was proposed several times, and esi)ecially by the

note of the German Government of July 10. lOUl." (For. Rel. 1904,

5(J7.)

For the final reiwrt of the Hon. \V. L. renfield, agent and of counsel for

Venezuela and the United States before the tribunal, see For. Kel.

1904. 509.

As to the claim of France to equal treatment in the settlement of the

claims against Venezuela, as opposed to the i»referential claim of

the blockading iwwers. see For. Rel. 1903, 410.

r». Reprisals.

(1) NATIRK OK THK RKMEDY.

§ 10!):>.

"According to Molloy (Dc Jtn'e J/arifimo, h. i. ch. ii. s. 15), ' per-

sons murdered, spoiled, or otherwise damnified in hostile nuinner in the

territories or places belonging to that king to whom letters of request

are issued forth: if no satisfaction be returned, letters of reprisal may
issue forth: and the parties petitioners are not in such cases com-

pelled to resort to the ordinary prosecutions, but the prince of thai

country against whom the same are awarded, must repair tiie dam-

age out of his or that estate who committed the injuries: and if

that proves tleficient, it nnist then fall as a common debt on his

country;' and of such reprisals Molloy then proceeds to give many
instances out of the maritime annals of this country."

.Mr. (". .\nstey. Ilous*' of Commons, .Tune "J.'i. 18.">o. Ilansjinl. Pari. Debates,

ex II. rr..-., :i7i.

H. Doc. 551—vol 7 9



120 MODES OF REDRESS. [§ 1095.

I'ho law of nations does not allow reprisals, except, in cases of vio-

lent injuries directed and supported by the state, and the denial of

justice by all the tribunals and the prince.

RaiulolplK At. (ieii.. 1793, 1 Op. 30.

''
' Reprisals," says Vattel, * are used between nation and nation in

order to do themselves justice when they can not otherwise obtain it.

If a nation has taken possession of what belongs to another; if it

refuses to pay a debt or repair an injury, or to make a just satisfac-

tion, the latter nuiy seize what belongs to the former, and apply it to

its own advantage, till it obtains full paj^ent for what is due, together

with interest and damages; or keep it as a pledge till the offending

nation has made ample satisfaction. The effects thus seized are pre-

served, while there is any hope of obtaining satisfaction or justice.

As soon as that hoj^e disappears they are confiscated, and then the

reprisals are accomplished. If the two nations, upon this ground of

quarrel, come to an open rupture, satisfaction is considered as refused

from the moment that the Avar is declared, or hostilities commenced

;

and then, also, the effects seized may be confiscated.' These remarks

are more particularly applicable to general reprisals, although, even

then, secjuestration sometimes immediately follows the seizure.

"\Vhere such extreme measures are resorted to it is not easy to dis-

tinguish between them and actual hostilities. But in special repri-

sals, made for the indemnification of injuries upon individuals, and

limited to particular places and things, immediate confiscation is

more frequently resorted to. Thus. Cromwell having made a de-

mand on Cardinal Mazarin, during the minority of Louis XIV. for

indenmity to a Quaker, whose vessel had been illegally seized and

confiscated on the coast of France, and receiving no reply within the

three days specified in the demand, dispatched two ships-of-war to

make prize of French vessels in the channel. The vessels were seized

and sold, the Quaker paid out of the proceeds the value of his loss,

and the French ambassador apprised that the residue was at his

service. This substantial act of justice caused neither reclamation

nor war.""

Halleek, Int. Law (Baker's ed.). I. 434, citing. Vattel. Droit des Gens,

liv. ii. cliap. xviii. § .342.

" Neutral nations in time of war have now no right, when they are

injured, to exact compensation from the countrymen of the aggres-

sors, though the Barbary States were said by Lord Stowell to do so

' under a law of nations now peculiar to themselves.' Neither in time

of peace are nations entitled to have recourse to reprisals, until

reparation for the injury sustained has been formally asked and
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denied, both of the proper tribunal, and of the government, in re

ininime dubiaJ'^

1 Philliiuore, Int. Law (3d ed.), 43-44, citing Bynkershoeli, Observationes

Juris Romani, c. ii., vol. ii. ; The Maria, 1 C. Rob. 3Y3 ; The Walsing-

ham Packet, id. 83; The Snipe, Edwards' Adm. 412; The Kinder

Kinder, 2 C. Rob. 88.

" The British, in case of war, seize everj' vessel in their ports be-

longing to the eneniy. With this single exception, the relic of an age

of barbarism and piracy, and which makes part of the King's droits

of admiralty, I am not aware that any civilized nation does at this

time, even in case of war, seize the property of private individuals

which in time of peace had been trusted to the hospitality and good

faith of the country. I am certain that the United States never were

guilty of such an act as a nation, neither in 1793, when the British

were plundering without notice our West India trade, and when an

unsuccessful motion to that effect was made, never to be again re-

peated, nor in 1798", at the time of the greatest excitement and quasi-

war against France, nor when war was declared against England, in

1812. Since the motion of 1793, which, if brought to the test, woidd

have be€n indignantly rejected, during the various periods when our

trade was exposed to the depredations of one or both the belligerents,

amongst all the devices and expedients proposed in order to avoid

war, never was the iniquitous proposal of seizing property confided to

the protection of our laws' again suggested. And I trust that, whilst

so much is said of what is due to the honor of the nation (how aj)pli-

cable to the present state of things is another question), such truly

dishonorable act is not in contemplation.

" The preceding observation is strictly correct with respect to seiz-

ures in time of peace, and is intended to show the gross impropriety of

supposing that such seizures are a peace measure. I admit that they

have sometimes taken place in time of war. Such was the sequestra-

tion by several of the States of the British debts during the war of

independence. Russia also suspended the payment of the interest on

a loan formerly contracted in Holland whilst she was at war with

France, of which Holland had Iwcome a province. Yet these are not

examples for imitation. The seizure without violence of pr<)i)erty

l)elonging to the ort'ending (iovernment and not to individuals woidd.

I think, \ye legitimate in some cases.

"With respect to letters of marque and reprisal, if we were to

judge of the act on the immutable principles of justice and in con-

formity with those which regulate the conduct of nations by land,

private war of every description nnist be disallowed altogether. Hut

we are compelled, in this as in many other instances, to icciii- to tiie

practice of nations, tb their actual practice at this time, and not to
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what it was in Grotius's time, or even in that of Vattel, w^ho has, by

the by, often copied the firet writer without attending to changes

which had since taken place, and asserted doctrines which in practice

were already obsolete. The change in this case has been produced

by the progress of civilization, and may in fact be considered as an

amelioration.
'' It is undeniable that at present general letters of marque and

reprisal are war to all intents and purposes; that they are never

granted but in consequence of an existing war, or as a way of making
war without a formal declaration. Both the Seven Years' War and

that of 1778 between France and England commenced in that way,

and were long so continued before war Avas actually declared.

" It is equally true that special letters of reprisal granted to injured

individuals and authorizing them to capture at sea an equivalent for

their losses from subjects of the offending country, have fallen into

entire disuse. Some cases may have escaped my notice. I recollect

no one instance (in time of peace) since Crom^-ell. In short, the

present practice or law of nations admits private war by sea (priva-

teering) in time of war, never in time of peace, any more by sea than

by land."

Mr. Gallatin to Mr. Everett, Jan. 5, 1835, 2 Gallatin's Writings. 476,

referring to President Jackson's proposal of reprisals against France.

It is to be observed, with regard to the opening sentence of the

foregoing extract, that Great Britain on the outbreali of the Crimean

war abandoned the practice of embargoing ships of the enemy and
allowed Russian ships to depart from British ports within a certain

term after the outbreak of war.
" The general position assumed by the President, and apparently sustained

by Judge Wayne and others, is, that whenever a nation has a claim

clearly founded in justice, as that in question undoubtedly is, and
justice is denied, resort must ultimately be had to M'ar for redress of

the injury sustained. This, as an abstract proposition, is wholly un-

tenable, supported neither by the practice of nations nor by common
sense. The denial of justice gives to the offending nation the right

of resorting to arms, and such a war is just so far as relates to the

offending party. But to assert that a nation must in such a case,

without attending either to the magnitude or nature of the injury,

and without regard either to its own immediate interest or to political

considerations of a higher order affecting perhaps its .foreign and
domestic concerns, inflict upon itself the calamities of war, under the

penalty of incurring disgrace, is a doctrine which, if generally

adopted, would keep the world in perpetual warfare, and sink the

civilized nations of Christendom to a level with the savage tribes of

our forests." (Mr. Gallatin to Mr. Everett, Jan. 1835, 2 Gallatin's

Writings, 494.

)

There is no example in the history of the United States of the

granting of authority for special reprisals, for the purpose of enabling

an individual to redress his own grievance. In the Aves Islands case
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an application was made in 1857 by Henry S. Sanford, in behalf of

Philo S. Shelton and Sampson & Tappan, for a lettre de requete^

authorizing them to take forcible measures to indemnify themselves,

but no action on the application appears to have Ijeen taken.

Mr. Sanford to Mr. Cass, Aug. 16, 1^57. S. Ex. Doc. 10, 30 Cong. 2 sess.

242.

The application was accompanied witli an interesting l)rief. See, also,

S. Ex. Doc. 10, 36 Cong. 2 sess. 466.

" The making a reprisal on a nation is a very serious thing. Re-

monstrance and refusal of satisfaction ought to precede; and when
reprisal follows, it is considered an act of war. and never failed to

produce it in the case of a nation able to make war; besides, if the

case were important and ripe for that step. Congress must be called

upon to take it: the right of reprisal being expressly lodged with

them by the Constitution, and not with the Executive."

Opinion of Mr. Jefferson, Sec. of State. May 16. 1793, 7 .Jefferson's Works,

628.

As to proposed reprisals on the then Spanish ixissessions of the Floridas,

see Mr. Jefferson. President, to the Secretary of State, Aug. 16, 1807,

5 Jefferson's Works, 164.

To a formal declaration of war may be preferred ''general letters

of mark and reprisal, because, on a repeal of their edicts by the

belligerent, a revocation of the letters of mark restores peace without

the delay, difficulties, and ceremonies of a treaty."

President Jefferson to Mr. Lincoln, Nov. 13, 1808, ." Jefferson's Works. 387.

By the treaty of July 4, 1831, negotiated by Mr. Rives at Paris,

France agreed to pay the United States 25,000,000 francs in six

annual installments, with interest, in settlement of spoliation claims.

The ratifications were e.xchanged at Washington February 2, 1882;

and under an act of Congress of July 13, 1832. a connnission was

appointed to adjudicate claims upon the fund. This commission

entered upon its labors in August, 1832. The treaty, however, en-

countered opposition in France, and the (lovernment hesitated to

submit it to the Parliament in order that the necessary ap|)n>i)rijition

might l)e made. When, therefore, the first instalhnent fell due it was

not paid. The Secretary of the Treasury negotiated through tlw

Bank of the United States a draft on the French minister of finance,

but, as there was no appropriation to meet it, it was allowed to go

to protest. The Due de Broglie, then minister of foreign affairs,

complained of this action on the part of the United States, and urged

that under the French (;onstitutional system the financial dances of

the convention (!ould not Im', carri<'(l into effect without the (•(K)|)era-

lion of the legislative branch of the (JovernunMit. The I'nited States
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took the ground that the convention, having been constitutionally

concluded and ratified, was obligatory on every department of the

two Governments. In April, 1833, the French Government presented

to the Chamber of Deputies a bill to carry the convention into eifect.

In April, 1834, this bill, when pressed to a vote, failed of passage

by eight votes. The Government promised to resubmit the bill to

the chambers at the session beginning in the following December;

and Edward Livingston, who was then minister of the United States

in Paris, in reporting the French Government's determination, said

that it had been intimated to him that favorable action by the

chambers would be promoted by a display of ''' energy " in the Presi-

dent's message to Congress. This hint was not lost upon President

Jackson, who, in his annual message of December, 1834, after ex-

pressing the opinion that commercial retaliation would be ineffective,

declared it to be his conviction that the United States ought to insist

upon the prompt execution of the treaty, and, in case it should be

refused or longer delayed, to take redress into its own hands and

proceed to make reprisals. " The laws of nations," said President

Jackson, " provide a remedy for such occasions. It is a well-settled

principle of the international code that where one nation owes another

a liquidated debt, which it refuses or neglects to pay, the aggrieved

party msiy seize on the property belonging to the other, its citizens

or subjects, sufficient to pay the debt, without giving just cause of

war. This remedy has been repeatedly resorted to, and recently by

France herself towards Portugal, under circumstances less unques-

tionable."

The Senate, acting upon the view set forth by Mr. Clay in a report

from the Committee on Foreign Relations of January 6, 1835, unani-

mously adopted, on the 14th of the same month, a resolution to the

effect that it was inexpedient at that time to adopt any legislative

measures in regard to the state of affairs between the United States

and France. In a message of February 25, 1835, however, the Presi-

dent stated that he had instructed Livingston to quit France with his

legation and return to the United States, if an appropriation for the

fulfillment of the convention should be refused by the Chambers.

On the following day a report on relations with France was made
by Mr. Cambreleng, from the Committee of Foreign Affairs, while

a minority report, signed by Edward Everett and two other members
of the committee, was also presented. On February 28, after a

debate that extended far into the night, the House resolved that the

execution of the convention should be insisted on, and that prepara-

tions ought to be made for any emergency growing out of the differ-

ences between the two countries.

In France, the President's recommendation of reprisals, which

evidently exceeded in " energy " what had been desired, was received
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as a measure of hostility. Livingston expressed regret that it should

be so interpreted, but the French minister at Washington was re-

called, Livingston was offered his passports, and the Chamber of

Deputies was informed that diplomatic intercourse with the United

States had been suspended. On March 28, 1835, an appropriation

was made by the Chamber of Deputies, but it was coupled with the

condition that the money should not be paid to the United States till

satisfactory explanations should be made of the President's message.

Livingston asked for his passports and withdrew from Paris, leaving

the legation in charge of Mr. Barton, as charge d'affaires. Presi-

dent Jackson declined to make any explanations of his message, both

on the ground that all its statements were justified by the facts, and

that the right of a foreign government to ask explanations of or to

interfere in anv manner in the communications of one branch of the

Government of the United States with another could not be admitted.

Mr. Barton w'as instructed to surrender his mission and return home
in case the money due was not paid, and, as payment was still with-

held, he left France and returned to Xew York, where he was joined

by Mr. Livingston, who went with him to Washington. Meanwhile,

however. President Jackson, in his annual message of December 7,

1835, after devoting a. long passage to a review of the controversy and
maintaining the position which he had previously held, declared that

the conception that he had intended '" to menace or insult the Govern-

ment of France was as unfounded as the attempt to extort from the

fears of that nation what her sense of justice might deny would be

vain and ridiculous." In a special message to Congress of January

8, 1830, he recommended the exclusion of French products and French

vessels from the ports of the United States in case the money should

continue to be withheld. But all occasion for the consideration of

coercive measures soon passed away. The French (lovernment re-

ceived the expressions in the President's message of December 7,

1835, in regard to his supposed intention to menace France, as a satis-

factory explanation. On January '27, 1836, Mr. Bankliead, British

charge d'affaires at Washington, informed the United States that

he was instructed to express tlie hope that, if the parties wouhl agree

to refer to the British (Jovernment the settlement of the point at

issue between them and to abide by its opinion, means might bi» found

of satisfying the honor of eacli. President Jackson accepted the

mediation, with tiie reservation that no expressions of regret and

explanations should Ix' required. On the 15th of February Mr.

Bankhead stated that the French (lovermnent had declared that the

frank and honorable inamier in whicli the President had. in liis mes-

sage of December (>, 1835, expressed himself with regard to the points

of difference In'tween the two Governments, had removed the difll-

culties on the bcoru of uatioiial honor, and that the French Govern-
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ment was ready to pay the installments due whenever they should

be claimed by the United States. The French Government accepted

the offer of mediation, but by this declaration, which was made to

the British Government as a channel of communication, the necessity

of a formal mediation was dispensed with. On May 10, 1836, Presi-

dent Jackson, with many friendly expressions towards France, in-

formed Congress that the first four installments under the treaty

had been received. The rest of the money was duly paid.

Moore, Int. Arbitrations, V. 44(50-4408. citing H. Ex. Doc. 147, 22 Cong. 2

sess. ; act of July 13, 1832, 4 Stat. 574 ; H. Ex. Docs. 2, 40, 136, and

174, 23 Cong. 2 sess. ; H. Ex. Doc. 2, 24 Cong. 1 sess. ; S. Ex. Docs.

62, 63, and 187, 24 Cong. 1 sess. ; H. Ex. Doc. 254, 24 Cong. 1 sess. ; S.

Ex. Doc. 351. 25 Cong. 2 sess.; H. Ex. Doc. 417, 25 Cong. 2 sess.; H.

Ex. Doc. 183. 26 Cong. 1 sess.

Mr. Clay, in his report from the Committee on Foreign Relations,

said:

" The President is under a conviction that the United States ought

to insist on a prompt execution of the treaty; and, in case it be

refused, or longer delayed, take redress in their own hands. He
accordingly recommends that a law be passed authorizing reprisals

upon French property, in case provision shall not be made for the

payment of the debt at the approaching session of the French Cham-
bers. This measure he deems of a pacific character, and he thinks

it may be resorted to without giving just cause of war.
" It is true, that Avriters on the public law speak and treat of

reprisals as a peaceful remedy, in cases which they define and limit.

. . . Reprisals do not of themselves produce a state of public 'war

;

but they are not unfrequently the immediate precursor of it. AVhen

they are accompanied Avith an authority, from the Government which

admits them, to employ force, they are believed invariably to have led

to war in all cases where the nation against which they are directed

is able to make resistance. It is wholly inconceivable that a powerful

and chivalrous nation, like France, would submit, without retaliation,

to the seizure of the property of her unoffending citizens, pursuing

their lawful commerce, to pay a debt which the popular branch of

her legislature had refused to acknowledge and provide for. It can-

not be supposed that France would tacitly and quietly assent to the

payment of a debt to the United States, by a forcible seizure of French
property, which, after full deliberation, the Chambers had expressly

refused its consent to discharge. Retaliation would ensue, and retali-

ation would inevitably terminate in war. In the instance of reprisals

made by France upon Portugal, cited by the President, the weakness

of this power, convulsed and desolated by the ravages of civil war,

sufficiently accounts for the fact of their being submitted to, and not

producing a state of general hostilities between the two nations.
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'" Reprisals so far partake of the character of war, that they are an

appeal from reason to force; from negotiation, devising a remedy

to be applied by the conmion consent of both parties, to self-redress,

carved out and regulated by the will of one of them ; and, if resist-

ance be made, they convey an authority to subdue it, by the sacrifice

of life, if necessary,

" The framers of our Constitution have manifested their sense of

the nature of this power, by associating it in the same clause with

grants to Congress of the power to declare war, and to make rules

concerning captures on land and water.
'• Without dwelling further on the nature of this power, and under

a full conviction that the practical exercise of it against France

would involve the United States in war, the committee are of opinion

that two considerations decisively oppose the investment of such a

power in the President to be used in the contingency stated by him.
" In the first place the authority to grant letters of marque and

reprisal being specially delegated to Congress, Congress ought to

retain to itself the right of judging of the expediency of granting

them under all the circumstances existing at the time when they are

proposed to be actually issued. The connnittce are not satisfied that

Congress can, constitutionally, delegate this right. It is true that

the President proposes to limit the exercise of it to one specified con-

tingency. But if the law be passed as recommended, the President

might, and probably would, feel himself bound to execute it in the

event, no matter from what cause, of provision not being made for

the fulfillment of the treaty by the French (^liaml)ers, now under-

stood to he in session. The committee can haidly conceive the possi-

bility of any sufficient excuse for a failure to make such provision.

But. if it should unfortunately occur, they think tluit, without

indulgiug in any feeling of unreasonable distrust towards the Exec-

utive, Congress ought to rest»rve to itself the constitutional right,

which it possesses, of judging of all the circumstances by which

such refusal might l)e attended; of hearing France, and of deciding

whether, in the actual posture of tilings as they may then exist, an<l

looking to the condition of the United States, of France, and of

Europe, the issuing of letters of nianjue and reprisal ought to be

autiiorized, or any other measure adopted.""

The report conchided with a resohition that it was " inexpedient,

at this time, to pass any hiw vesting in the President authority for

making reprisals on FVench property."

Ht'IMjrt <»f Mr. Clny. ('<»iiiiiiill«M' on Koreijcii lU'latioiis. .Tan. (>. is;ir». S.

D<M'. 40, 2.'{ ('oii>{. 1' st>ss. 40; 11 C'<)iiKi'es.slt)naI Debates, part 1. pp. UKl.

'200.

" In every caw, particularly when hostilities ai-c (ont('ni|)lat«'(l, or

appear probable, no government should conimit itst-lf as to what it
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will do under certain future contingencies. It should prepare itself

for every contingency^—launch ships, raise men and money, and re-

serve its final decision for the time when it becomes necessary to

decide and simultaneously to act. The proposed transfer by Con-

gress of its constitutional powers to the Executive, in a case w'hich

necessarily embraces the question of war or no war, appears to me a

most extraordinary proposal, and entirely inconsistent with the letter

and spirit of our Constitution, which vests in Congress the power to

declare war and to grant letters of marque and reprisal."

Mr. Gallatin to Mr. Everett, Jan. 5, 18.35, 2 Gallatin's Writings, 47.5.

See, also, criticism in 3 Philllniore. Int. Law (.3d ed.), 41.

"As respects your other query, I must say that I am very adverse to

restrictive commercial measures for any purpose whatever. Expe-

rience must have taught us, beginning with the non-importation re-

strictions and agreement which preceded the war of independence,

and ending with the various non-intercourse laws which were enacted

between December, 1807, and June, 1812, how inefficient measures of

this description generally are for the purpose of forcing another

country to alter its iwlicy. It is true that they may occasionally

offer a pretense for it when that country already wishes to do it and

only wants a pretense. Had the official notice of the repeal of the

Milan and Berlin decrees (for which repeal some one law of ours had
afforded a pretense) reached England two months earlier, it may be

that a timely repeal of the orders in council would have prevented

the war. Sometimes, also, if restrictions can be applied immediately

to the object in dispute (a retaliating tonnage duty) so as to operate

as direft reprisal, they may prove effective. In the present instance

they can not be so applied, and I would doubt their efficacy towards

obtaining a prompt execution of the treaty. It would have been

much preferable to have been fully aware of the great and intrinsic

difficulties which stood between the signing of the treaty and its

being carried into effect, and in.stead of increasing these to have used

some further forbearance, and, without recurring to any coercive or

restrictive measures, to have suffered the King of the French to man-
age the affair in his own way with the Chambers. Had that course

been pursued, there is no doubt that he would have continued to

make every exertion for obtaining their assent; and I am confident

that the treaty must infallibly have been ultimately ratified. The
fundamental error, on the part of our Government, consists in not

having been sensible that, in the present situation of France, the real

IX)wer is not with the King, but with the popular branch." (Mr.

Gallatin to Mr. Everett. Jan. 18,3.5, 2 Gallatin's Writings, 492.)

In the case of New Hampshire r. Louisiana (1882). 108 U. S. 76. a suit

was brought in the Supreme Court of the United States by the

former State against the latter to secure the payment of defaulted

coupons of Louisiana State bonds. To enable the suit to be brought

in the name of the State, the legislature of New Hampshire author-

ized its citizens, who were owners of the bonds, to make assignments

to the State and arrange for the payment of costs and expenses with-

out burdening the State treasury. Similar legislation was enacted

by the legislature of New York, and a similar suit brought by that
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State. Counsel for the plaintiff States, in their argument, contended

that the jurisdiction of the Supreme Court in respect of suits by one

State against another should be asserteti in this manner, for the

reason, among others, that the Constitution of the United States had

deprivetl the States of the ix)\ver to resort to reprisals against one

another and thus obtain satisfaction for their citizens via facti. Mr.

John A. Campbell, ex-justice of the Supreme Court, replying, as

counsel for rx)uisiana, to this argument, said :
" The third case cited

in respect to reprisals is a message of President Jackstm in resi>ect

to France. It required the large capacity of Edward Livingston,

then minister of the United States in France, and the Senate under

a leadership adverse; the interference of Great Britain, and the

good sense of the i)eople, to prevent serious complicati<)n^^ with

France for no offence whatsoever. (2 Writings of Gallatin. 4D4.)

Reprisal is found in the Constitution of the United States. It rciire-

sents now an obsolete idea among civilized nations. The thing is

prevalent among the Comanches, Sioux, Blackfeet. and Cheyennes

;

and seems to have been thought of in New Yorlv. if Knickerlwcker

can be relied on as a historian. In the 10th and 11th centuries they

were usual and prevalent. Those were centuries when robliery and

pillage did not offend the general conscience. The law of force was
predominant, and men rendered homage to the strong. But every

right implies a reciprocity, and inferior force did not surrender its

own claims. There were wars, contests, quarrels, combats, reprisals;

violence begat violence, and ended at last in equilibrium. Organiza-

tion, discipline, combinations, laws, caused the formation of States,

and banished reprisals to the seas, and since then from recognition

as a lawful mode of settling disputes or a pror)er mode of redress.

4 Muriitori Antiq. i»p. 41). 52 ; 5 Ducagne, Glossarium verbo Repr.*e-

saliip; 1 Laurent, Du Droit Int. 2(>0, 201 ; W. E. Hall, Int. Law, ?,V2;

3 Svienc-e du Publiciste (Fritot), i)p. 2."»2-r>." (Oral argument of

John A. Campl)ell, case of New Hampshire c. Louisiana, printed in

Baltimore, Md.. in 1882.)

The Inference should not be drawn from Mr. CamplK^ll's remarks that

Edward Livingston adjusted the difference with France at Paris.

He asked for his passports and withdrew. April 28, 18.'}.'). undc** in-

structions, a year before the «iuarrel was adjusttnl.

For a brief but excellent narrative of the French incident, see S<'hurz,

Life of Henry Clay. II. r>2-rKS.

" Our Government are in a great alarm lest this dispute between the

French and .\mericans should produce a war. and the way in wliich

we should l)e affected by It is this: Our Innnense manufacturing |Hip-

ulation Is dependent \i\nn\ America for a supply of cotton, and. in case

of any obstruction to that supply. nuiltitu<les would be thrown out of

employment, and incab-ulable distress would follow. They fliiiik

that the Fren<-h would blockade the .\inerican iM»rts, and then such

ol>struction wouhl Im» inevitable. A system like ours, wliicli rcscui-

bles a vast pUm-c of machinery, no part of which can be disonlcn'<l

without <langer to the whole, must be always liable to inl<'rrnption

or injury from causi's over which we have no control; and this dan-

ger must always attend the extension i\t our manufacturing system to

the prejudice of other Interests; so that, in «'asc of .-i stoppiigc or

Herious interruption t<» the curreHt In whh-h It flows, the consci|ueiiccs
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would be ap]>alling; nor is there in all probability a nation on the

Continent (our good ally, Louis Philipi:>e, included) that would not

gladly contribute to the humiliation of the ix)wer and diminution

of the wealth of this country." (Greville's Journal, ed. by Reeve,

Dec. 10, 11, 1835, II. 446.)

President Buchanan, in his annual message on December 9, 1859,

in view of the political chaos then existing, and which had for so

long existed, in Mexico, and of the enormous indebtedness of Mexico

to the United States for spoliations, recommended Congress to pass

a law authorizing the sending to Mexico a sufficient military force

to secure indemnity, wliich could not be enforced by diplomatic

pressure, and to produce securit}^ on the border line. Such a step,

he argued, would tend, incidentally, to sustain the constitutional Gov-
ernment of Juarez against such aggressions of European sovereigns

as the helpless condition of Mexico would be likely to invite. Con-

gress, however, did not act upon this proposal, and shortly afterwards

began the intrigues of Napoleon III. which, after our own civil war
had relieved him from our active antagonism, resulted in the expedi-

tion of Maximilian. On December 14, 1859, however, before the

interference began to be perceptible, Mr..McLane, then United States

minister at Mexico, signed, under instructions from the President,

a treaty of transit and of commerce, which was followed b}'^ a con-

vention to enforce treaty obligations, and to aid in producing such

order on the border as w^oidd best promote the friendly relations of

the two countries. Neither treaty nor convention, however, was

approved by the Senate of the United States. ..

See supra, §§ 860, 955. >

r

Reprisals or war Avill not be resorted to in order to compel payment

of damages due for tort to a citizen of the United States by a foreign

nation unless no other mode of prosecution remains.

Mr. Seward, Sec. of State, report to the President, Mar. 30, 1861, 8 MS.
Report Book, 154.

" ^A^ien there is a persistent refusal on the part of one government

to pay damages claimed by another on behalf of one of its citizens,

the only method of redress that exists, if arbitration be not resorted

to, is b-y reprisal, which, in a case such as the present, would inevitably

produce war. It certainly would not be claimed that at this period,

when the refusal of the British Government to pay the claim has been

acquiesced in by administration after administration without even a

suggestion of reprisals, reprisals could now be threatened."

Mr. Bayard, Sec. of State, to Messrs. Benedict, Taft, and Benedict, May
18, 1886, 160 MS. Doni. Let. 237.
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(2) EXAMPLES.

.i •

§ 1090.

" Reprisals, under proper control and attention, come regularly

within the scope of the law of nations as observed at present ; and

although I am aware that there is a great authority for the contrary

opinion, yet it is upon the whole settled, that no prhuife hostilities,

however general, or however just, will constitute what is called a

legitimate and public state of war. So far indeed has my Lord Coke
carried this point, that he holds, if all the subjects of a King of Eng-

land were to make war upon another country in league with it, but

w ithout the assent of the King, there would still be no breach of the

league between the two countries.

" In the times Ix^fore us various were the instances in which in-

dividuals possessing no public character, and authorized by no public

commission, assumed, and were almost encouraged to assume, the

proviiice of redressing the wrongs that were otl'ered them from with-

out. I will select one, which was not less remarkable for the account

which it affords us of the sentiments of our ancestors, than it was

important in the end, by involving the whole force of two mighty

nations in a serious war.
" In 1292 two sailors, the one Xorman, the other English, quarrelled

in the port of Bayonne, and began to fight with their fists. The
Englishman lx»ing the weaker, is said to have stabbed the other with

his knife. It was an affair which challenged the intervention of the

civil tribunals, but iK'ing neglected by the magistrates, the Normans
applied to their King {Philip le Bel), who with neglect still more un-

pardonable, des-ij'cd thciri to take their own reeenge. They instantly

put to sea, and seizing the first English ship they could find, hung up

several of the crew, and some dogs at the same time, at the masthead.

The English retaliated without <ipph/ia(i to their (?orernmeiit, and

things arose to that height of irregularity, that (with the same indif-

ference on the part of their Kings) the one nation made alliance with

the Irish and Dutch; the other with the Flemings and (lenoese. 7'tro

hundred Norman vessels scoured the English seas, and hanged all the

seamen they could find. Their enemies in return fitted out a strong

fleet, destroyed or took the greater part of the Normans, and giving

no quarter, massacred them, to the amount of fiftc^'n thousand men.

The affair then l>ecame too big for private hands, and the (lovernments

interposing in form, it terminated in that unfortunate war, which by

the loss of (r'uienne entailed upon the two nations an endless train of

hostilities, till it was recovered.''

Ward. I.nw of Nations (]7!>r»). I. 21>4-2J)<>.

The King of PiMissia. in 1T.'>:5. " resorted to reprisals, by ^to)>|)ing

the interest upon a loan due to IJntish sul)jects. and secure<l l)y hy-
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pothecatioR upon the revenues of Silesia, until he actually obtained

from the British Government an indemnity for the Prussian vessels

unjustly captured and condemned " by a British prize court.

2 Ilalleek's Int. Law (Baker's ed.), 431.

The British Government in 1840 made the capture of several Nea-

politan vessels on account of a grant of monopoly for the sulphur

produced and worked in Sicily contrary, it was alleged, to the com-

mercial treaty l^etween England and Naples of 1816. The difficulty

was settled by the mediation of France.

3 Phillimore, Int. Law, 27.

In the case of Don Pacifico the House of Lords, June 17, 1850,

adopted the following resolution :
" That while the House fully

recognizes the right and duty of the Government to secure to Her
Majesty's subjects residing in foreign states the full protection of the

laws of those states, it regrets to find, by the correspondence recently

laid u])on the table by Her Majesty's command, that various claims

against the Greek Government, doubtful in point of justice or ex-

aggerated in amount, have been enforced by coercive measures di-

rected against the commerce and people of Greece, and calculated to

endanger the continuance of our friendly relations with other

powers."

Hansard. Pari. Debates, CXI. 1.332.

'' But, it is said, M. Pacifico should have applied to a court of law

for redress. AATiat Avas he to do ? Was he to prosecute a mob of five

hundred persons? Was he to prosecute them criminally, or in order

to make them pay the value of his loss? Where was he to find his

witnesses? Why, he and his family were hiding or flying, during the

pillage, to avoid the personal outrages with which they were threat-

ened. He states, that his own life was saved by the help of an Eng-
lish friend. It was impossible, if he could have identified the leaders,

to have prosecuted them with success.

'* But what satisfaction would it have been to M. Pacifico to have

succeeded in a criminal prosecution against the ringleaders of that

assault? Would that have restored to him his property? He
wanted redress, not revenge. A criminal prosecution was out of the

question, to say nothing of the chances, if not the certainty, of failure

in a country where the tribunals are at the mercy of the advisers of

the Crown, the judges being liable to be removed, and being often

actually removed upon grounds of private interest and personal feel-

ing. Was he to prosecute for damages ? His action would have lain

against individuals, and not, as in this country, against the hundred.

Suppose he had been able to prove that one particular man had
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carried off one particular thing, or destroyed one particular article

of furniture; what redress could he anticipate by a lawsuit, which,

as his legal advisers told him, it would be vain for him to under-

take ? M. Pacifico truly said, ' If the man I prosecute is rich, he is

sure to be acquitted; if he is poor, he has nothing out of which to

afford me compensation if he is condemned.'
" The Greek Government having neglected to give the protection

they were bound to extend, and having abstained from taking means

to afford redress, this was a case in which we were justified in calling

on the Greek Government for compensaticm for the losses, whatever

they might be, which M. Pacifico had suffered."

Lord I'almerston. si^eech in the House of Commons. June 25, 1850, Han-
sard, Pari. Debates (3d series), CXII. 394-396.

" In 1847, a motion was made in the House of Commons for repris-

als, on account of unpaid Spanish bonds. It was conceded that such

a course would be justified by the principles of international law, but

it was resisted on the ground of expediency, "In 1850 reprisals, which

afterwards l^ecame the subject of parliamentary discussion and of

complaint by France, were resorted to by England on account of the

claims for property alleged to have been destroyed at Athens by a

mob, aided by Greek soldiers and gendarmes, belonging to one Pa-

cifico, a British subject, from being a native of Gibraltar. ' The real

question of international law in this case,' says Phillimore, ' was

whether the state of the Greek tribunals was such, as to warrant the

English foreign minister in insisting upon M. Pacifico's demand be-

ing satisfied by the Greek Government before that person had ex-

hausted the remedies which, it must be presumed, are afforded by the

ordinary legal tribunals of every civilized state. That M. Pacifico

had not applied to the Greek courts of law for redress appears to be

an admitted fact." Though Greece was compelled to accept the con-

ditions of England the commissioners appointed to examine the claim

awarded only £150 instead of £21,295 Is. 4d., which was demanded.

Phillimore, as to the point whether the state of the courts rendered it

a mockery to expect justice at their hands, adds: 'The international

jurist is bound to say that the evidence produced does not appear to

be of that overwhelming character, which alone could warrant an

e.xception from the well-known and valuable rule of international

law upon questions of this description.'
"

Lawrence's Wheaton (18r>3), .WO.

For a fuller account of the reprisals on Neajwlitan vessels and <»f (lie

discussion relative to the Spanish bonds, see 1 Halleck's Int. Law
(Baker's (h1.), 4.T>.

A convention was signed at I^ndon on October HI, ISCil. belwccMi

Great Britain, France, and Spain for the purpose of taking forciljle

measures with a view to obtain redress from Mexico for injuries done



134 MOJ)ES OF REDRESS. [§ 1096.

to their subjects in that country. The United States was advised to

accede to the arrangement, but declined to do so. After the three

Governments had adopted certain measures of force, the British and

Spanish Governments withdrew, while France entered upon that

course of intervention which resulted in the attempt to establish an

empire in Mexico.

See supra, § 056 ; see, also, Dana's Wheatou, § 76, note 41.

In Januar}', 1885. Dr. Stuel^el, German consul-general at Apia,

seized or attached the sovereign rights of the Samoan King, Malietoa,

in the mvmicipality of Apia and raised the German flag on Mulinuu

Point, the seat of the native Government, under the form of reprisals

for certain acts, of that Government, among which was its refusal

to execute a treaty with Germany, which Malietoa signed on Novem-
ber 10. 1884. as the Samoans alleged, under personal duress. The
action of the German consul was not sustained by his Government.

For. Rel. 1888, I. 600.

The Nicaraguan Government having declined to comply with a

demand of Great Britain for indemnity for injuries inflicted on

certain British subjects by authorities of Nicaragua in the Mos-

quito Reserve, the British naval forces on April 27, 1895, landed at

Corinto and took military possession of the place by occupying the

custom-house and other Government building's. The officer in com-

mand. Admiral Stephenson, in so doing issued the following procla-

mation :

" AMiereas the Nicaraguan Government having unlawfully seized

the persons of Her Britannic Majesty's vice-consul at Bluefields, to-

gether with some twenty British subjects, and has either confined

them in the town of ^Managua or expelled them from Nicaraguan

territor}', I have in consequence received orders from Her Majesty's

Government to occupy Corinto. and to seize all vessels carrying the

Nicaraguan flag, and to hold the same until such time as the Nica-

raguan Government shall have complied with the demands of the

British Government. Be it known that during the occupation of

Corinto the lives, property, and trade of all will be respected, and the

force now landed will occupy only the Government buildings. In the

event, however, of any resistance or disturbance arising, I shall be

compelled to use the means at my disposal to maintain order. I have

constituted Capt. Frederick Percival Trench, of H. M. S. Royal

Arthnr, governor of the port."

On May 5, 1895, the troops were withdrawn, an agreement for the

payment of the indemnity having been reached.

For. Rel. 1895, II. 1032-10.34.

As to the bombardment of Omoa, Honduras, by British forces, in 1873,

gee 67 Br. & For. State Papers (1875-76), 955,
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In November, 1901, France seized the custom-house at Mytilene in

order to enforce compliance by the Turkish Government with

demands for the settlement of the Lorando claim, the rebuilding of

French schools and institutions destroyed in 1895-96, the official

recognition of existing schools and institutions, and the recognition

of the Chaldean patriarch.

For. Rel. 1901, 529-530.

(5. Pacific Blockade.

§ 1097.

There is much difference of opinion as to whether there exists in

international law such a measure as '' pacific blockade." It may be

said that this difference is suggested by the words themselves, the term
" blockade " properly belonging to a well-recognized belligerent oper-

ation. Nor is the word " pacific " in itself fortunate as the descrip-

tion of a measure of open force and coercion. But, if we close our

eyes to the inappropriateness of the words and consider the nature of

the measure which they are intended to describe, the fact may be rec-

ognized that we have, under the title of " pacific blockade," merely a

form of reprisals. Reprisal is a measure short of war, but is not

otherwise " pacific; " and so with pacific blockade. If the measure is

not, like blockade in the ordinary sense, attempted to be extended to

the citizens and property' of third powers, there appears to be in it

nothing exceptionable from the legal point of view, so long as the

legality of the reprisals continues to be acknowledged.

July 20, 1838, the French minister at Washington asked for the

restitution by the United States of the American schooner Lone^

which was rescued by her master and brought to New Orleans after

capture by a PVench brig of war belonging to the forces then block-

ading Mexican ports. The Department of State treated the case as

one entirely novel. '" The writers on international law have not,"" said

the Department, " enumerated blockade as one of the peaceable reme-

dies to which an injured nation might resort, but have classed it

among the usual means of direct hostility." It therefore seemed

)vasonable, said the Department, in the absence of all other rules, to

Jipply to the case those that related to ordinary blockade in time of

'.var. Testing the cast> by these rules, it was held that the President

could not intervene in the matter, but that an application for redress,

if any was due, should l)e made to the courts.

Mr. Vail. .\ct. Sw. of Stnto. to M. I'oiitois. lYoiicli lulii., Oit. 19, IS-iS, .MS.

Notes to Frencli Lej;. VI. .'{2.

Sef, also, Hauit' to same. Ort. 2.S. \XVK, lil. :{S.

Calvo cites, as the first example of j)a<'i(ic blockade, the action of

Franc<», (ireat Britain, and Russia in blockading, in 1827, the coasts

H. Doc. 551—vol 7 10
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of Greece, where the Turkish armies were encamped. The representa-

tives of the three powers did not cease to assure the Sultan of their

friendship, and to declare that peace Avas not broken, although the

measure which they adopted served to paralyse his armies.

In June, 1831, a French fleet appeared in the Tagus to insist on

reparation for injuries done to French subjects in Portugal during the

reign of Dom Miguel. The French fleet blockaded a number of points

on the coast and captured a large number of Portuguese ships, but it

retained its essentially " pacific " character till the signature at Lisbon

of the treaty of July 14, 1831, which provided reparation for French

subjects and at the same time restored all the Portuguese ships of war
and of commerce which had been captured by the French fleet.

Calvo, Droit International, III. sees. 1S33, 1834; Hansard, Pari. Debates,

CXI I. 339.

In 1833 France and Great Britain imposed a blockade on the ports

of Holland without terminating pacific relations with that country.

The object was to compel the assent of Holland to the recognition

of the Kingdom of Belgium under the treaty of London.

In 1838 France blockaded certain ports in Mexico. The Mexi-

can Government resented this act, and declared war, and expelled

French subjects from its territory. On the other hand, Mexican

men-of-war as well as merchant vessels were seized by the French,

and the fortress of San Juan d'Ulloa was reduced. The quarrel

between the two countries was terminated by the treaty of March 9,

1839, by which it was agreed to submit to a third power the decision

of the questions (1) whether Mexico could claim restitution of the

Mexican ships of war captured by the French after the surrender

of the fortress of UUoa or compensation therefor; (2) whether in-

demnities could be claimed for Frenchmen who had been expelled

from Mexico; and (3) whether Mexican ships and cargoes seques-

trated during the blockade and subsequently captured by the French

in consequence of the declaration of Avar ought to be considered as

legally acquired to the captors. The Queen of Great Britain, Avho

was chosen as arbitrator, decided on August 1, 1844, that, after the

departure of the French plenipotentiary from Mexico, followed by

hostile operations on the part of the French against the fortress of

Ulloa and the Mexican fleet, and the actual declaration of Avar by the

Mexican GoA'ernment, and the expulsion of French subjects from its

territory', there Avas a state of Avar between the two countries, and

that neither restitution of the vessels and cargoes mentioned nor the

payment of indemnities could be exacted.

Moore, Int. Arbitrations, V. 486.5-486G.

Hall says that F. de Martens, in his Traite de Droit International. III.

174, has been misled by Hautefeuille into saying that England, in
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case of pacific blockade, seizes both the ships of the blockaded powers

and neutral ships and confiscates both. Hall declares that this

statement is entirely destitute of foundation, and. referring to the

French blockade of Mexican ports in IS-SS. says :
" This is believed

to be the only occasion on which vessels of third powers have been

confiscated ; though, if the pacific character of the Forinosan blockade

had been omitted, and neutral vessels had been seizetl, they would

have been treated, it would seem, in like manner." (Hall. Int. Law
(5th ed.), 372, note.)

From the brevity of Hall's reference to the French blockade of Mexican

ports in 18.38, it is uncertain whether he did not overlook the fact

that the pacific blockade was afterwards converted into an avowed
hostile blockade.

From 1838 to 1840, France, and from 1845 to 1848, France and

England blockaded certain ports on the river Plate. With reference

to this blockade, Lord Palmerston, writing in 1840 to the British

ambassador at Paris, expressed the opinion that the French and

English blockade had been " from first to last illegal," and that,

unless a state of war existed, there was no right '' to prevent ships

of other states '' from communicating with the blockaded ports.

To this language, says Hall, " there is nothing to add, except an

expre.ssion of surprise that the subject could have ever presented itself

to any mind in a different light. . . . It is only under the supreme

necessities of war, . . . that other states can be reasonably asked

to forego their right of intercourse with the enemy. . . . The

practice, however, assumes a very different aspect when it is so con-

ducted as to be harmless to the interests of third powers. Tt is a

means of constraint much milder than actual war, and therefore, if

sufficient for its purpose, it is preferable in itself."

Hall. Int. Law (.5th ed.). 374-375.

In 1850 (Jreat Britain, as a punishment for certain alleged inju-

ries inflicted by Greek soldier-police on the officers of the British ship

Fantome and to compel the payment of certain indemnities, blockaded

the ports of Greece. This blockade was withdrawn without result-

ing in a state of war.

lu 18f)0 Victor Emmanuel, then King of Piedmont, joined tlie revo-

lutionary government of Naples in l^lockading ports in Sicily tlien

hehl l)v the King of Naples. The relations Ix'tween the courts of

Ttirin and Naples continued to Ik* legally jieaceful.

The British Government demanded reparation from Brazil for tli«'

plundering of the British barque Prince of Wah'H on the Btii/.ilian

coast in 18()1. It also demanded redress for what was Icnncd an

outrage on three officers of the Briti.sh man-of-war Forte by flic Bra-

zilian guard at Tijuca Ilill. As the British demands were refus<'d.
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the British admiral instituted a pacific blockade of the port of Rio

de Janeiro, and seized and detained five Brazilian vessels as an act

of reprisal. It was subsequentl}' arranged that the claim in the case

of the Prince of Wahs should be paid under protest and the captured

vessels released, the Brazilian Government assuming responsibility

for any losses which might have resulted to the citizens of third

countries, and that the case of the Forte should be submitted to arbi-

tration.

Moore, Int. Arbitrations. V. 41)2.~v; Hall, Int. Law (5th ed.), 372.

Under the head of pacific blockade, Calvo mentions the fact that in

February. 1879, Chile blockaded the coast of Bolivia, which was
then in alliance with Pern, and that, on the .3d of the following:

April, war was formally declared by the Chilean chambers. (Calvo,

Droit International, III. sec. 1844.) But as Chile was then at war
with Peru, it is not clear from this statement that the blockade of

the coasts of I*eru's ally was supposed to be pacific.

In 1884 France blockaded a portion of the coast of Formosa.
•' The French Government disavowed any wish to assume the char-

acter of a belligerent, but it proposed to treat neutral vessels as liable

to capture and condemnation; . . . Lord Granville ... in-

timated that he should consider the hostilities which had in fact taken

jjlace, together with the formal notice of blockade, to constitute a

state of war ;
'' and declared the contention of the French Govern-

ment that a pacific blockade conferred on the blockading power the

right to capture and to condemn the ships of third nations to be " in

conflict with well-established principles of international law."

Hall, Int. Law (,5th ed.). 372, 373.

See, also, Holland, Studies in International Law, 135.

In 188P) Greece was blockaded by the fleets of Austria, Germany,

Great Britain, Italy, and Russia. In this blockade the powers fol-

lowefl the course adopted by England in the blockade of 1850, when
Greek vessels only were seized and sequestrated and when even Greek
vessels were allowed to enter with cargoes bona fide the property of

foreigners, and to issue from ports if chartered before notice of the

blockade was given for the conveyance of cargoes wholly or in part

belonging to foreigners.

Hall, Int. Law (5th ed.). 372, .373, note.

In 1888-1889 a " very anomalous " blockade of the coasts of Zanzi-

bar was instituted by the British and German admirals, by order of

their Governments, but in the name of the Sultan, against the impor-

tation of " materials of war and the exportation of slaves." The
operation " was in reality a measure of high international police, ex-

ercised, directly or indirectly, by all the powers of western Europe
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who were interested in the locality, for the prevention of a traffic

generally recognized by them as cruel and immoral." Italy and Por-

tugal aided actively in the blockade, and France sent a war ship to

visit vessels flying the French flag. Auxiliary steps were taken on

the mainland by the Congo State and the Netherlands.

Holland, Studies in Int. Law, 139-140; referring also to M. Rolin-

.laequenij-ns. in the Rev. de Droit Int. XXI. 207.

See Mr. Wharton, As.sist. Sec. of State, to Mr. Pi-att, consul at Zanzibar,

No. 44. May 10, 1889, 130 MS. Inst. Consuls. «>8.

" Washington, March 20, 1897.

" The undersigned, under instructions from their respective Gov-

ernments, have the honor to notify the Government of the United

States that the admirals in command of the forces of Austria-Hun-

gary, France, Germany, Great Britain. Italy, and Russia in Cretan

waters have decided to put the island of Crete in a state of blockade,

commencing the 21st instant, at 8 a. m.

"The blockade will be general for all .ships under the Cireek flag.

Ships of the six powers or neutral powers may enter into the ports

occupied by the powers and land their merchandise, but only if it is

not for the Greek troops or the interior of the island. The ships

may be visited by the ships of the international fleets,

'' The limits of the blockade are comprised between '28° -IV and

2()° 80' longitude east of Greenwich, and 35° 48' and 84° 45' north

latitude.

'" Ji'LiAN Pauncefote, H. B. M. Ambassador.
" Patenotre, Ajnhassadeitr de la Republique Francaise.

" Fava, Amhaseiatore d''Italia.

" Thielmann, Etc., Etc., Etc.

" VoN Hexgelmuller, Etc., Etc., Etc.

" KOTZEBUE, Etc., Etc., Etc.''

Enclosure with Sir Julian Pauncefote, British anibass.. to Mr. Sherman,

Sec. «»f State. March 24. 1897. For. Rel. 1S97. 2.'»4.

" I have the honor to acknowledge the receipt of your note of the

24tlj instant, transmitting to me a counnunication under date of

March 20, 181)7, signed by ycMjrself and tlie representatives of Franco.

Italy, (iermany, Austria-Hungary, and Russia at this capital, rela-

tive to certain measures taken by the naval forces of tlu' great poweis.

signatories of the treaty of Berlin, in the waters of the island of

Crete.

"As the United States is not a signatory of the treaty of Bcilin. nor

otherwise amenable to tlie engagements thereof. I confine myself to

taking note of the comnninication, not conceding the right to make
such a bkx'kade as that referred to in your eomninnic ation, and re-

serving the consideration of all international rights and of any «iues-
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tion which may in any way affect the commerce or interests of the

United States."

Mr. Shennan. Sec. of State, to Sir Julian Pauucefote, British auib., March

26, 1897, For. Rel. 1897, 255.

The note of Sir Julian Pauncefote of March 24, 1897, which Mr. Sherman
thus acknowledged, was as follows

:

" On behalf of my Government and at the request of my colleagues, the

representatives of Austria-Hungary, France, Germany, Italy, and

Russia, I have the honor to transmit the inclosed communication

relative to certain measures taken by the naval forces of the great

powers, signatories of the treaty of Berlin, in the waters of the

island of Crete.

" I desire to explain that this communication has not been delivered on

the date which it bears owing to an accidental delay in the receipt

of their instructions by some of my colleagues."

A notice, similar to that conmiunicated to the Department of State in

Washington, was i)ublished in a supplement of the London Gazette,

March 19, 1897, copies of which were officially communicated by the

foreign office to the United States embassy, March 20, 1897. (For.

Rel. 1897, 253-254.)

Dec. 13, 1898, the British ambassador at AVashington transmitted

to the Department of State a communication signed by himself, as

well as b}' the representatives of France, Italj^, and Russia, saying:

" The admirals of the four powers in Cretan waters have issued a

notice that the blockade of Crete has been raised from the 5th of

December instant, but that the importation of arms and munitions

of war is absolutely prohibited."

For. Rel. 1898, 384.

The German ambassador at Washington, in a promemoria of Dec.

20, 1901, referring to the design of his Government to use coercive

measures against Venezuela to bring about a settlement of claims,

and to this end to employ in the first instance a pacific blockade, said

that this blockade " would touch likewise the ships of neutral powers,

inasmuch as such ships, although a confiscation of them would not

have to be considered, would have to be turned away and prohibited

until the blockade should be raised." No response appears to have

been made to this notice at the time; but, a year later, when it was

announced that Germany and Great Britain would act together, Mr.

Hay, on Dec. 12, 1902, directed Mr. Tower, the American ambassa-

dor at Berlin, to say that the United States adhered to its position

in the case of the Cretan blockade in 1897, and therefore did " not

acquiesce in any extension of the doctrine of pacific blockade which

may adversely affect the rights of states not parties to the contro-

versy, or discriminate against the commerce of neutral nations," and

that the United States reserved all its rights in the premises. The
German Government replied that it was at first inclined to a pacific
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blockade, but that, 3'ielding to the wishes of Great Britain, which had

insisted on establishing a warlike blockade, it would join with that

Government in announcing such a blockade in a few days. Mr.

Tower also reported that he had been assured that Germany '' at pres-

ent has no intention whatever to declare war or to proceed beyond the

establishment of [a] warlike blockade." In response to an inquiry

by Mr. Hay as to what was intended by a " warlike blockade without

war, especially as regards neutrals," the German Government stated

that, although it was not intended to make a formal declaration of

war, a state of war would actually exist, and that the warlike block-

ade would be attended with all the conditions of such a measure, just

as if war had been formally declared. . A blockade of Puerto Cabello

and Maracaibo was proclaimed by Germany on Dec. 20, 1902.

On Dec. 12, 1902, an instruction similar to that sent on the same

day to the American ambassador at Berlin was addressed to the

American embassy in London. On the 18th of December the embassy

reported that the prime minister, Mr. Balfour, had stated in the

House of Commons that he agreed with the United States in think-

ing " there can be no such thing as a pacific blockade ;
" that '* evi-

dently a blockade does involve a state of war," and that a formal

notice would be issued in due time for the information of neutrals.

Such a notice was published on Dec. 20.

It may be observed that the United States did not take the ground
that there could be " no such thing " as a pacific blockade ; it stated

that it could not acquiesce " in any extension " of the doctrine of pa-

cific blockade so as to affect " the rights of states not parties to the

controversy."

For. Rel. 1903, pp. 420. 421, 423, 452, 455, 458.

For the promemorla of the German ambassador, see For. Rel. 1901, 196.

In 1887 the In.stitute of International Law, twenty-seven members
Ijeing present, adopted a declaration to the effect that pacific blo<>k-

ade should l)e recognized as permitted by the law of nations only

under the following conditions: (1) That ships under a foreign

flag should be allowed freely to enter in spite of the l)lo('kade; (2)

that the blockade should be declared and notified officially and main-

tained by a sufficient force; (3) that ships of the blockaded power

which should fail to respect the blockade should be s<»queslered. and

that when blockade had ceas<>d they sliould W restored with their

cargoes to their owners, but without any damages for their detention.

Annuaire do riimtitut. 1HS7-SS. ."iOO.

"It has Ikhmi crroiHHtusly stattMl. even by Dr. Wharton, I>ij:«>st, vol. iil,

p. 40H. tliat tlie ' Iiistltut' had. in IST.'i. o.xpresstnl itself as op|M)s«>«| to

pncific l>l(K>kade for any pur|»ose. The (jiiestioii was iifvcr boforo

tlio 'Institut' in 1K7.'>: and th«> mistake is due to tin- fact tl»at in a

' Questionnaire ' addresstHl to the ineniliers of a eonmiltttH' on private
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property at sea. which reported hi that year, attention had been

incidentally called to the legality of pacific blockades, but without

distinguishing between the different modes in which they have been

applied. A majority of the members of the committee replied in a

sense adverse to the practice, as thus unlimited in its scope. See

Revue ile Droit luteniatioiinl, t. vii, p. 611" (Holland, Studies in

International Law, 144, note.)

" It is difficult to understand the objections which have been made
to the more limited form of the measure," i. e.. pacific blockade, when
applied only to vessels of the blockaded power. " M. Perels seems

to be supported only by M. Heffter [Volkei^recht der Gegemoart^

§ 111] in maintaining that the measure may be lawfully extended

so as to affect the ships of third states. . . . The ojjposite view

is taken b}" F. de Martens, W. E. Hall, Neumann, De Xegrin, Oppen-

heim, AVurm, Glas, Fiore, Calvo, Bluntschli, Wharton, Bulmerincq,

Xys, Gessner, Geffcken." The opinions of international lawyers are

focused in the resolutions of the Institute of International Law of

1887, which " may be taken as a well-considered expression of expert

European opinion."

Holland, Studies in Int. Law, 140, 14.3-144.

Rivier, after noticing the theoretical objections to the idea of

" pacific blockade." says it is hardly possible to deny to the measure

the character of an institution of the actual law of nations, and that,

with the limitation that it can be applied only to the ships of the

blockaded country, it is in substance nothing more than a particular

phase of reprisals, such as embargo. The measure of pacific block-

ade had a powerful advocate in the late Rolin-Jaequemyns.

Rivier, Principes du Droit des Gens, II. 198-199; Rolin-Jaequemyns, in

Revue de Droit Int. (1876), YIII. 165.

" Pistoye et Duverdy (Traite des Prises Maritimes, II. 376-8), and Wool-

sey (§ 119). deny the existence of a right to enforce pacific blockade,

but their minds were fixed upon its earlier form. Heffter (§ 111),

Calvo (§ 1.591). and Cauchy (II. 428) pronounce in favour of it.

Bluntschli ( S § .^OC*-? ) approves of the practice on condition that the

blockade shall be so conducted as not to touch third states. Von
Bulmerincq ( Holtzendorff's Handbuch, 1889, Vol. IV. § 127) unwil-

lingly admits it as being at any rate a less evil than war. The opin-

ions of many recent writers will be found summarized by Von Bul-

merincq." (Hall, Int. Law, 5th ed. 375, note.)

• See, also. H. B. Deane, Law of Blockade, 45-48 ; Fiore, Droit Int., § 1231

;

Lawrence's Wheaton (1803), 845.

7. Embargo.

§ 1098.

By a joint resolution of Congress of March 26, 1794, an embargo
Avas laid for thirty days on all ships and vessels in ports of the

United States bound for any foreign port or place. The immediate



§1098.] • EMBARGO. 143

cause was the British order in council of Nov. 6, 1793, and a reported

hostile speech by Lord Dorchester to the Indian tribes which were in

hostility with the United States. It was expected that the measure

would lead to a restriction of the supply of provisions to the British

fleet in the West Indies, though the letter of the act operated equally

against the French. Washington, in a message to Congress of March
28, 1794, stated that he had requested the governors of the several

States to call out the militia for the detention of vessels, if necessary

;

and he recommended that the embargo be extended to fishing vessels,

to which it had not been held to apply. It was also construed not to

apply to armed vessels possessing public commissions, except letters

of marque. By a resolution of April 18, 1794, the embargo was ex-

tended to May 25, 1794. On April 7, 1794, a resolution was intro-

duced in Congress to suspend intercourse with Great Britain in

British productions, but when Jay's mission to England was an-

nounced it was dropped. For the same reason the act of June 4, 1794,

which was to remain in force till fifteen days after the commencement
of the next session of Congress, and by which the President was
authorized to lay an embargo whenever in his opinion the public

safety should require it, remained unexecuted. By an act of May 22,

1794, however, the exportation of munitions of war was prohibited

for a year, and their importation free of duty was authorized for two

years.

Resolution March 20, 1794, 1 Stat. 400; message of March 28, 1794, Am.
State Pap. For. Rel. I. 429; resolution April 2, 1794, 1 Stat. 401;

resolution April 18, 1794, id. 401 ; act of June 4, 1794, id. 372; act of

May 22, 1794, id. 369.

In a special message to Congress of December 18, 1807, President

Jefferson, in view of the injuries inflicted on American commerce

under Napoleon's Berlin decree of November 21, 1806, and the British

decrees of blockade and orders in council, recommended " an inhibi-

tion of the departure of our vessels from the ports of the United

States." The Senate, in secret session, by a vote of 22 to (», passed a

bill laying an embargo on all shipping, foreign and domestic, in the

ports of the United States. The House, with closed doors, passed the

bill, after a debate of three days, by a vote of 82 to 44. The bill U'-

came a law by the approval of the President on December 22. 1X07.

To tiie immediate operation of this measure an exception was made

in favor of foreign ves.sels, which were allowed to depart, eithei-

loaded or in ballast, on receiving notice of the act. The embarg(> was

repealed by the act of March 1, 1809, which substituted a policy of

nonintercourse.

On April 1, 1812, President Madison sent a messiige to (^)ngress

recommending another embargo. An appropriate act was adoj)ted



144 MODES OF REDRESS.
'

[§ 1098.

on April 6, 1812, and this was followed on the 14th of April by an

act jn'ohibiting exportations by land. Mr. Grundy said that he un-

derstood that this embargo was " a war measure " and was meant to

lead directly to war. and Mr. Calhoun afterwards declared " its mani-

fest propriety as a prelude."

By the act of December 17, 1813, passed while the war with Great

Britain was in progress, the exportation of all produce or live stock

was prohibited, and for this purpose an embargo was laid upon the

coasting trade. On January 18, 1814, the President recommended

the repeal of the act, which was found to be very onerous in its opera-

tion, and it was repealed by Congress on the 14th of April.

Message of President Jefferson, Dec. 18, 1807, Am. State Papers, For.

Rel. III. 25; act of December 22, 1807. 2 Stat. 451, 4.52. This act

was supplemented by the acts of January 9, 1808, 2 Stat. 453

;

March 12, 1808, 2 Stat. 473 ; April 25, 1808, 2 Stat. 499 ; Jan. 9, 1809,

2 Stat. 506. See, also, Moore, Int. Arbitrations, V. '4451^455 ; Von
Hoist's Calhoun, 19; Quincy's Speeches, 31, 53, 247; 5 Jefferson's

Works, 227, 252, 258, 271, 289, 336, 341, 352; Lossing's Encyc. of U.

S. History, tit. " Embargo; " 1 IngersoU's Second War, 1st series, 485.

For report of the Senate committee of April 16, 1808, on the British and

French aggressions on American shipping and sustaining the policy

of the embargo, see Am. State Papers, For. Rel. III. 220.

In 1824 Mr. Jefferson stated that when he sent his message of Dec. 18,

1807, to Congress he had in his possession an English newspaper

containing the orders in council of the 11th of November. (Mr.

Jefferson to Mr. Madison, July 14, 1824, 7 Jefferson's Works, 373.)

Mr. Clay, Speaker of the House, in a private letter, dated March 15,

1812, addressed to Mr. Monroe, Secretary of State, writes

:

" Since I had the pleasure of conversing with you this morning I have

concluded, in writing, to ask a consideration of the following pro-

positions :

" That the President recommend an embargo to last, say, 30 days, by a

confidential message.

"That a termination of the embargo be followed by war; and
" That he also recommend provision for the acceptance of 10,000 volun-

teers for a short period, whose officers are to be commissioned by the

President.

"The objection to an embargo is that it will impede sales. The advan-

tages are that it is a measure of some vigor upon the heels of

Henry's disclosure—that it will give tone to public sentiment—ojjer-

ate as a notification, repressing indiscreet speculation, and enabling

the prudent to look to the probable iieriod of the commencement of

hostilities, and thus to put under shelter before the storm. It will,

above all, powerfully accelerate preparations for the war." (Monroe
Papers.)

" When a war with England was seriously apprehended in 1794, I

approved of an embargo, tis a temporary measure to preserve our sea-

men and property, but not with any expectation that it would influ-

ence England. I thought the embargo, which was laid a year ago, a

wise and prudent measure for the same reason, namely to preserve
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our seamen and as much of our property as we could get in, but not

with the faintest hope that it would influence the British councils.

At the same time I confidently expected that it would be raised in a

few months. I have not censured any of these measures, because I

knew the fond attachment of the nation to them; but I think the

nation must soon be convinced that they will not answer their expec-

tations. The embargo and the nonintercourse laws, I think, ought

not to last long. They will lay such a foundation of disaffection to

the National Government as will give great uneasiness to Mr. Jef-

ferson's successor, and produce such distractions and confusions as I

shudder to think of."'

Mr. J. .\daiiis to Mr. Varnum, Dec. 26. 1808. 9 John Adams's Works. 606.

For an exix)sition of the eireuuistances under which the embargo statutes

were rei)ealed. see Mr. Jefferson to Mr. Giles, Dec. 25, 182.~>, 7 Jef-

ferson's Works, 424.

For William Pinkney's view of %he embargo, see .3 Randall's Jefferson,

2.57.

For the views of Mr. Gallatin, see 1 Gallatin's Works, 478.

Under the embargo act of December 22, 1807, 2 Stat. 451, the words
" an embargo be and hereby is laid " not only imposed upon the public

officers the duty of preventing the departure of registered or sea-

letter vessels on a foreign voyage, but prohibited their sailing, and

consequently rendered them liable to forfeiture under the supple-

mentary act of January 9, 1808, 2 Stat. 453.

In such case, if the vessel be actually and bona fide carried by

force to a foreign port, she is not liable to forfeiture: but if the

capture, under which it was alleged that the vessel was compelled to

go to a foreign port, was fictitious and collusive, she was liable to

condemnation.

The William King (1817). 2 Wheat. 148.

The embargo act of April 25, 1808, 2 Stat. 499, related only to

ves.sels ostensibly bound to some port in the United States, and a

seizure after the termination of the voyage is unjustifiable: and no

further detention of the cargo is lawful than what is necessarily

dependent on the detention of the vessel. It is not essential to the

determination of a voyage that the vessel should an-ivc at her original

destination; it may 1m» produced by stranding, stress of weather, or

any other cause inducing her to enter another port with a view to

terminate lier voyage bona fide.

Otis r. Walter (1817). 2 Wheaton, 18.

It was no offense against the enibargo act of Jan. 9, 180S. to take

goods ,,.. ^ one vess<'ls and put tln'in into another in the port of

Baltimore, unless it Ix* done with an intent to ex|)o!t them.

Juliana i*. United States (1810), <1 ('ranch. :{27.
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A vessel which proceeded to a foreign port contrary to the act of

January 9, 1808, was liable to seizure upon her return, though the act

provided for a penalty in case she should not be seized.

United States r. Brig Eliza (1812), 7 Craucli, 113.

In a prosecution under section 3 of the embargo act of January 9,

1808, it was held that the evidence of necessity which would excuse a

violation of the law must be very clear and positive.

Brig James Wells v. United States (1812), 7 Cranch, 22.

This section did not forbid the lading of a vessel by means of craft

whose business was confined to rivers, bays, and sounds in the United

States.

Schooner Paulina's Cargo r. United States (1812), 7 Cranch. 52.

Nor did its prohibition of any vessel to " depart from any port of

the United States without a clearance or permit " cover the case of a

vessel which had left the wharf and proceeded a mile and a half

therefrom with intent to go to sea, but had not actually left the port.

Sloop Active r. United States. (1812), 7 Cranch, 100.

It seems that a schooner, which was " originally an American

vessel, but had been captured and condemned as prize, and pur-

chased by Hurst, her former master, an American citizen," was for-

feited as a foreign vessel, under section 5 of the act of January 9,

1808, on the strength of " the capture, condemnation, and sale, and

the Danish burgher's brief, which the master had obtain,ed."

Schooner Good Catharnie v. United States (1813), 7 Cranch, 349. This

case is very imperfectly reported, and no opinion appears to have

been delivered.

Semble, that it was a good defense to an action on an embargo bond

that it was given for more than double the value of the vessel and

cargo, and that the master was constrained to execute it by the refusal

of a clearance.

United States v. Gordon (1813), 7 Cranch, 287.

Quaere: Whether a registered vessel, which had a clearance from

one port to another of the United States, was forfeitable under the

embargo acts of December 22, 1807, and January 9, 1808, for going to

a foreign port. The court was " not convinced •' that she was not, but

did not decide the point.

Brig Short Staple v. United States (1815), 9 Cranch, 55.

A bond was given under the act of December 22, 1807, commonly
called the embargo act, to reland certain goods in the United States,
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*' the dangers of the seas only excepted." Held, that the case of a

vessel driven by stress of weather into a port of the West Indies,

where the authorities compelled the cargo to be sent ashore and sold,

came within the exception.

Unitetl States v. Hall (1810). t5 Cranch, 171.

A bond taken under section 1 of the embargo act of January 9, 1808,

is not void because it was given by consent of parties after the vessel

had sailed.

Si>eake i: United States (1815), 9 Crauch. 28.

By section 11 of the embargo act of April 25, 1808, the collectors of

customs were "* respectively authorized to detain any vessel ostensibly

bound with a cargo to some other port of the United States, whenever,

in their opinions the intention is to violate or evade any of the pro-

visions of the acts laying an embargo, until the decision of the Presi-

dent of the United States be had thereupon." It was held that this

section did not authorize the seizure of a vessel which had actually

arrived at her port of discharge and had received from the collector of

the port a permit to land her cargo, and that such a seizure could not

Ik» justified by instructions from the Secretary of the Treasury and the

confirmation of the President,

Otis r. Bacon (1813). 7 Cranch, ,589.

Though a voyage may be terminated by stranding, by stress of

weather, or by any other cause inducing an honest entry into another

port with a view to terminate the voyage, yet a mere colorable entry

into such other port will not suffice.

Otis r. Walter (1817), li Wheat. 18.

Under the eleventh section of the act of the '2r)th of April, 180S, the

collector was justified in detaining a vessel by his honest opinitm that

there was an intention to violate or evade the provisions of the

embargo laws. It was not necessary for him to show that his sus-

picion was reasonable.

Crowoll r. McFadon (1814), 8 Crandi. 04.

Under the embargo act of Ai)ril 25, 1808, it was not necessary to

show probable cause for the vessel's detention, but only a bona fid«'

eflfort to e.xecute the law.

Otis r. Walter (1817). 2 Wheat.. 18.

Section 11 of the act of .\pril 25, 1808, gave no |)ower to seize the

cargo specifically, or to detain it if sej)araled from the vessel.

Sl(K-uni r. .MaylMM-ry (1S17). 2 Wiu-at.. 1.

Otis V. Walter (1817). 2 Wheat.. 18.
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8. NONINTEBCOUBSE.

§ 1099.

June 13, 1798, the President approved an act of Congress to sus-

pend commercial intercourse between the United States and France

and her dependencies. This was followed by acts to increase the

naval armament of the United States, and to authorize the raising

of a provisional army and the defense of American merchant vessels

against French depredations, as well as by various other acts which

brought about the state of limited hostilities between the United

States and France.

Moore. Int. Arbitrations, V. 4426.

See. also, Mr. Pieliering, Sec. of State, to Mr. Latimer. Oct. 27. 1798, 10

MS. Doni. Let. 15.3; Mr. Wagner, chief clerk of Dept. of State, to

Mr. Bonamy, Dec. 5, 1798, id. 187 ; Mr. Pickering, Sec. of State, to

Mr. Holmes. April 10, 1799, id. 284; Mr. Pickering, Sec. of State, to

Mr. Pinckney, May 16, 1799, id. 329.

In November, 1798, the owner of the American schooner Juno^

Avhich was then bound for the island of St. Croix, such owner being

a resident of the United States, gave bond to the collector of customs

at New York against the schooner's being used in violation of the act

of Congress of June 13, 1798, establishing nonintercourse with France.

At St. Croix the schooner was sold to a resident Danish subject, by

whom she was afterwards sent to a French island. Her name was
changed to the Jennett^ under which she subsequently entered the

port of New York, where she was seized and detained for an alleged

violation of the bond. It was held that the law " did not intend to

affect the sale of vessels of the United States, or to impose any dis-

ability^ on the vessel, after a bona fide sale and transfer to a for-

eigner ;
" that this point was settled in the case of the Charming

Betsy ^ with which decision the court " was well satisfied."

Marshall, C. J. Sands r. Knox (1806), 3 Cranch, 499.

September 20, 1808, the ship Helen was seized for a violation of

the act of Congress of February 28, 1806, 2 Stat. 351, suspending

commercial intercourse wath certain ports in Santo Domingo. The
libel was dismissed on the ground that the act had expired April 25,

1808.

United States r. Ship Helen (1810), 6 Cranch, 203.

As to nonintercourse with Santo Domingo, see Moore. Int. Arbitrations,

V. 4476-4477.

Where a vessel was condemned and sold, and the mone}' paid over

to the United States, under the act prohibiting trade with certain

ports of Santo Domingo, the Supreme Court made a general order for
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restitution of the property condemned, on its appearing that the act

had expired since the proceedings in question.

Rachel v. United States (1810). 6 Cranch, 329.

A vessel, libeled for a violation of the nonintercourse act of March

1, 1800. contended that she came into the waters of the United States

merely for the purpose of ascertaining whether she might land her

cargo. It appearing, however, that she had neglected prior opportu-

nities to inform herself, her condemnation was affirmed.

Brig Penobscot v. United States (1813), 7 Cranch, 356.

It was a cause of forfeiture of the vessel under the act of ^March 1,

1809, to take articles on board at a forbidden port, with the owners"

or master's knowledge, with intent to import them into the United

States.

The New Yorlc (1818), 3 Wheat, 59.

By section 4 of the act of March 1, 1809, it was made unlawful to

import into the United States any goods the '* produce " of France.

Held, that this prohibition applied to wines which, though imported

into the United States prior to the act, were exported to the Dutch

island of St. Bartholomew's, where they were purchased by the con-

signee and reshipped to the United States.

Schooner Hoppet v. United States (1813), 7 Cranch, 389.

Under the same statute, an American vessel from (Jreat Britain

had a right to lay off the coast of the United States to receive instruc-

tions from her owners in Xew York, and, if necessary, to drop anchor

and in case of a storm to make a harbor: and if prevented by a mu-

tiny of her crew from i)utting out to sea again, might wait in the

waters of the United States for orders.

United States v. The Cargo of tlie Fanny, 9 Crancli. 181.

The forfeiture of goods for violation of the nonintercourse act of

March 1, 1H09. t(K)k effect upon tlie connnission of the offense, and

avoid a subsequent Ixrna fide sale to an innocent purchaser.

Unitetl States r. 19<M) Bags of Coffee (1814), 8 Cniiu-h, 39S.

The same nile applitnl in tlie case of forfeiture under s(><-tion .'{ of tlie

act of .June 28, 18(«). (ITnited States r. Hrigantiiie .M.irs (1814).

8 Cranch, 417.)

See the Octavia (18H!). 1 Wheat.. 20. uii<lcr the act of .lune 2S. 1S0!».

The nonintercourse act of March 1, 1809. was. by force of the act

of May 1. IHIO. and the President's |)rochimatioii of XovciiiI)cr -J.

1810. revived on February i', ISll.

Brig Aurora r. UnittHl States (1S13). 7 ('ranch. :iS'2.
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The United States interposed a claim, under the nonintercourse

act of March 1, 1809. to a vessel and cargo which had been captured

by a privateer and libeled for condemnation for trading with the

enemy. Held, that " the municipal forfeiture under the noninter-

course act was absorbed in the more general operation of the law of

war;'' and that, even were the doctrine otherwise, the prize act of

June 26, 1812, sections 4, 6, and 11, granted to the captors all property

rightfully captured by commissioned j^rivateers.

The Sally (1814), 8 Cranch. 382.

Prosecutions under the act of March 1, 1809, are causes of admi-

ralty and maritime jurisdiction, and the proceedings may be by libel

in the admiralty.

The Samuel (181<j), 1 Wheatou, 9.

In a prosecution for condemnation of a vessel for violating the non-

intercourse act of June 28, 1809, 2 Stat. 550, the claimants alleged

that the vessel was driven out of her course by stress of weather and

thus compelled to enter a foreign port. Held, that a person who had

violated the statute must, in order to clear his vessel, make out the

vis major so clearly "as to leave no reasonable doubt of his innocence."

Brig struggle v. United States (1815), 9 Cranch, 71.

The act of June 28, 1809, requiring a vessel sailing for a permitted

port to give bond in " double the value of the vessel and cargo " not

to go to a prohibited port, applied to a vessel sailing in ballast.

Ship Richmond v. United States (1815), 9 Cranch, 102.

A vessel coming from Great Britain on July 4, 1812, after the repeal

of the British orders in council, but before the declaration of war
was known, and lying off the coast of the United States to ascertain

whether she would be allowed to enter, was not subject to condemna-

tion under the nonintercourse act of June 28, 1809, though she had

been forced by stress of weather and a mutiny of her crew to come into

territorial waters and wait there.

United States v. Cargo of the Fanny (1815), 9 Cranch. 181.

An information was filed against certain merchandise under section

5 of the nonimportation act of March 1, 1809. It appeared that

after the merchandise was seized it was released bj'^ order of the Sec-

retary of the Treasury, and that later in the day the present informa-

tion was filed. The aistrict court condemned the property, but the

circuit court reversed the decree, holding that the jurisdiction ac

quired by the original seizure was ousted by the subsequent abandon-

ment. Held, that, by the laws of the United States, the jurisdiction
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in revenue proceedings in rem depended upon the place of seizure and

not of the offense; that before judicial cognizance can attach upon a

forfeiture in rem there must be a seizure; that this seizure must subsist

when the libel or information is filed and allowed ; and that " if a seiz-

ure be completely and explicitly abandoned, and the property restored

by the voluntary act of the party who has made the seizure, all rights

under it are gone. ... It is, in this respect, like a case of capture,

which, although well made, gives no authority to the prize court to

proceed to adjudication, if it be voluntarily abandoned before judi-

cial proceedings are instituted."

Story, J., delivering the opinion of the court, The Brig Ann (March 10,

1815), 9 Cranch, 289.

" The English ministry, accordingly, refused to ratify this arrange-

ment [for the suspension of the nonintercourse act
]

; a resolution

which, although fully justified in point of right by Napoleon's violence,

and by Mr. Erskine's deviation from his instructions, may now well be

characterized as one of the most unfortunate, in point of expediency,

ever adopted by the British government : for it at once led to the

renewal of the nonintercourse act of the United States; put an en-

tire stop, for the next two years, to all commerce with that country;

reduced the exports of Cireat Britain fully a third, during the most

critical and important years of the war; and, in its ultimate results,

contributed to produce that unhappy irritation between the two

countries, which has never ^et, notwithstanding the strong bonds of

mutual interest by which they are connected, been allayed."

10 Alison, Hist, of Europe. (TtO.

H. Doc. 551—vol 7 11
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(6) Prohibited implements. § 1124.

(7) Uncivilized warfare. § 1125.

Case of Arbuthnot and Ambrister.

10. Question as to concentration. § 1126.

VII. Prisoners of war.

1. Who are and who are not. § 1127.

2. Treatment. § 1128.

3. Exchange. § 1129.

4. Parole. § 1130.

5. Repatriation. § 1131.

6. Spies, war traitors, war rebels. § 1132.

7. Deserters. § 1133. •

VIII. Treatment of the wounded. § 1134.

Geneva (Red Cross) convention, 1864.
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IX. Intebbtjption of commercial relations.

1. Suspension of intercourse. § 1135.

2. Contracts.

(1) Limitations on power to contract. § 1136.

(2) Suspension or dissolution of contracts. § 1137

(3) Cessation of interest. § 1138.

3. Judicial remedies.

(1) Suspension and revival. § 1139.

(2) Suspension of statute of limitations. § 1140.

4. Licenses. § 1141.

5. Interference with means of communication. § 1142.

X. Military occupation.

1. Occupied territory and its administration. § 1143.

2. Civil War cases. § 1144.

3. Regulation of conmierce. § 1145.

4. Treatment of the inhabitants. § 1146.

5. Martial law. § 1147.

6. Law as to public property. § 1148.

7. Law as to private property.

( 1 ) Taxes ; contributions ; requisitions. § 1149.

(2) Confiscation. § 1150.

(3) Confiscation acts, 1861, 1862. § 1151.

(4) Abandoned and captured property act. § 1152.

(5) Cotton. § 1153.

(6) Slaves. § 1154.

(7) Debts. § 1155.

Public debts ; private debts.

XI. Conquest. § 1156.

XII. Pacific intercourse or belligerents.

1. Flags of truce. § 1157.

2. PassiK)rts and safe conducts. § 1158.

3. Safeguards. § 1159.

4. Capitulations. § 11(30.

5. Susi)en8ion8 of arms. § 1161.

6. Trucks or armistices. § 1162.

.\III. End of war. § 116;*.

XIV. Codifications of the laws of war. § 1164.

XV. Indian wars. § 1165.

I. DEFINITIONS.

§ 1100.

Much confusion may be avoided by bearing in mind the fact that

by the term war is meant not tlie mere employment of force, but

the existence of the legal condition of things in whicli rights are or

may lx» prosecuted by force. Thus, if two nations declare war one

against the other, war exists, though no force whatever may as yet

have Ix'en employed. On the other hand, force may Im» employed by

one nation against another, as in the case of reprisals, and yet no

state of war may ari.se. In sucii a case there may Im* said to 1h« an

act of war, but no state of war. The distinction is of the first impor-
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tance, since, from the moment when a state of war supervenes third

parties become subject to the performance of the duties of neutrality'

as well as to all the inconveniences that result from the exercise of

belligerent rights. One of the most remarkable illustrations of the

distinction here pointed out was the condition of things in China in

1900, when the armed forces of the allies marched to Peking and

occupied parts of the country without any resultant state of Avar.

" Cicero says that war is a contest or contention carried on by force.

But usage applies the term, not only to an action [a contest], but to

a state or condition : and thus we may say, war is the state of persons

contending by force, as such. Hence we do not exclude yricate wars,

which preceded public w^ars, and have the same origin as those. . . .

The common use of the word war allows us to include private war,

though, used generally, it often means specifically public Avar. We
do not say that Avar is a state of just contention, because precisely the

point to be examined is, Avhether there be just war, and Avhat war is

just."

Grotius, Book I., chap. 1, § 2.

Bynkershoek accepts Grotius's view that war Is a state or condition of

things rather than an action or contest, but suggests as a more
comprehensive definition than that of Grotius :

" War is a contest

between independent parties by way of force or deceit, for the pur-

lX)se of pursuing their right." By this definition, as he points out,

he excludes the idea of private war, except, perhaps, as to individu-

als who aclvnowledge no political superior. (Book I., chap. 1.)

Vattel defines war as the state of things in which a nation prosecutes its

right by force. (Book III., chap. 1, § 1.)

For other definitions of war, see Twiss, Law of Nations in Time of War,

§ 26, p. 49; Martens, Law of Nations, Book VIII., chap. 2, § 1 : Iloff-

ter, § 113; Buntschll (by Lardy), art. 510; Phillimore, Int. Law, III.,

§ 49; Calvo, Droit International, (5th ed.) IV. 15.

" 20. Public Avar is a state of armed hostility betAveen soA^ereign

nations or gOA'ernments. It is a laAv and requisite of civilized ex-

istence that men \\\q in political, continuous societies, forming organ-

ized units, called states or nations, Avhose constituents bear, enjoy,

and suffer, advance and retrograde together, in peace and in Avar.*'

Instructions for the Government of Armies of the United States in the

Field, General Orders, No. 100, April 24, 1863, War of the Rebellion,

Official Records, series 3, III. 150.
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II. KINDS.

1. Public and General.

§ 1101.

"VNTieaton and other writers speak of " perfect " and " imperfect

"

wars, the former being one in which it is said the whole nation is at

war with another nation and all the members of each are authorized

to commit hostilities against all the members of the other in everj' case

permitted by the laws of war; the latter, a war limited as to places,

persons, and things. It may be suggested that it woidd be more

nearly correct to speak of wars in this sense as general and limited.

See, for Wheaton's classification of wars as "perfect" and "imperfect,"

Dana's edition. Part IV. sec. 290, p. 374.

Lawrence, In a note preserved by Dana, classes as an imperfect war " the

limited hostilities authorized by the United States against France in

1798," citing 2 Dall. 21 ; 4 id. 37.

"A perfect war is that which destroys the national peace and tran-

quillity, and lays the foundation of every possible act of hostility;

the imperfect war is that which does not entirely destroy the public

tranquillity, but interrupts it only in some particulars, as in the case

of reprisals,"

Case of the Resolution, Federal Court of Appeals, 1781, 2 Dall. 18, 21.

2. Limited.

§ 1102.

See as to French siK)liation claims, supra, § 1056.

"And whereas actual hostilities have long been practised on the

commerce of the United iStates by the cruisers of the French Republic

under the orders of its Government, which orders that Government

refuses to revoke or relax ; and hence it has become improper any

longer to allow the consul-general, consuls, and vice-consuls of (he

French Repui)lic above named, or any of its consular persons or

agents heretofore admitted in these United States, any longer to exer-

cis<» their consular fimctions; these are therefore to declai'e. that T do

no longer recognize the said citizen Tjetombe as consul-geuci al. or con-

sul. Tior the said citizens Rosier and Arcambal as vice-consuls, nor

the said citizen Mozard as consul of the Fren(;h Repul)lic in any part

of these! United States, nor permit them or any other consular persons

or agents of the French Republic, heretofoi-e aclmittcd in the United

States, to exercis*' their functions as such; and I do lu'i('l)v wholly

revoke tiie excqimturs heretofoiv given to them resju'ctivcly, and <lo

declare them absolut(>ly null and void, from this day forward."

Pnj<la milt ion of .Inly 1."J, I79H. ;» .lolin .Vdams's Works. 170, 171.
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Captain Ting}^, of the U. S. S. Ganges, libeled for salvage the Ameri-

can ship Eliza, which he recaptured March 31, 1799, from a French

privateer, after she had been for more than ninety-six hours in the

privateer's possession. An allowance was made of one-half the value

of the ship and cargo. The propriety of this allowance depended on

the application of certain acts of Congress. By an act of June 28,

1798, an allowance of one-eighth was made to a public armed vessel

that " recaptured " an American vessel or goods. By an act of March

2, 1799, however, it was provided that if an American ship or goods

should be '' retaken from the enemy," an allowance of a half should

be made, if the retaking occurred above ninety-six hours after the

taking; and it was by the same act further provided that all money
accruing or accrued " from the sale of prizes " should be a fund for

the payment of the half pay of officers and seamen. The propriety of

the allowance in the case of the Eliza, therefore, depended (1) on

whether the act of March 2, 1799, applied only to the event of a

future general war, and (2) on whether France was an "enemy " of

the United States within the meaning of the law. The judges of the

Supreme Court delivered their opinions seriatim.

Moore, J., said that the act of 1799 obviously applied to the present

situation with respect to France. How could that situation be other-

wise described than as hostility or war, or the parties engaged in it

than as enemies? By this description alone could they justify " the

scene of bloodshed, depredation and confiscation, which has unhappily

occurred."

Washington, J., said that " every contention by force between two

nations, in external matters, under the authority of their respective

governments, is not only war, but public war." It might be a solemn

and general, or perfect, war, or, " being limited as to places, persons,

and things," might be called an imperfect war. Still, it was a public

war, and the parties to the hostilities authorized by the acts of Con-

gress were enemies. Congress had " raised an army ; stopped all

intercourse with France; dissolved our treaty; built and equipt

ships of war; and commissioned private armed ships; enjoining the

former, and authorizing the latter, to defend themselves against the

armed ships of France, to attack them on the high seas, to subdue and

take them as prize, and to recapture armed vessels found in their

possession." " In fact and in law we are at war; an American vessel

fighting with a French vessel, to subdue and make her prize, is fight-

ing with an enemy accurately and technically speaking: . . .

The sixth and ninth sections of the act [of 1799] speak of prizes,

which can only be of property taken at sea from an enemy, jure belli;

and the 9th section speaks of prizes as taken from an enemy, in so

many words."
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Chase, J., said that Congress might " declare a general war," or

" wage a limited war.'' The contest with France was " a limited,

partial, war; " but it was also " a public war, on account of the public

authority from which it emanates."

Paterson, J., said that the two countries were '" in a qualified state

of hostility." It was " a war quoad hocy It was " a public war
between the two nations," qualified in the manner prescribed by

Congress, and the term enemy applied to the parties to it. The word
" enemy " in the act of March 2, 1799, applied to the past, present,

and future.

Mr. Justice Chase referred, in the course of his opinion, to Sir

William Scott's observation in the case of the Santa Cruz^ Rob. Rep.

54, that " in the present state of liostility (if so it may be called) be-

tween America and France," it was the practice of the English court

of admiralty to restore recaptured American property on payment

of salvage. Mr. Justice Chase declared that he could not " perceive

the difficulty of the case," since there existed between the two countries

" a public qualified war."

Bas V. Tingy (1800), 4 Dall. 37.

" Congress may authorize general hostilities, in which case the

general laws of war apply to our situation; or partial hostilities, in

which case the laws of war, so far as they actually apply to our

situation, must be noticed. To determine the real situation of

America in regard to France, the acts of Congress are to be in-

spected. . . . One direct and declared object of the war . . .

was the protection of the American commerce, . .
." And as

there existed a state of war, even though, under the acts of Congress,

it was a " limited state of hostilities," a ship of war of the United

States had a riglit to capture any vessel sailing under French colors,

though express authority for the capture of such a vesst»l, as distin-

guished from a French vessel, was given only to private armed

vessels. This right was one of the " incidents growing out of those

acts of ho:;tility sj)ecifically authorized, which a fair construction of

the acts will authorize likewise."

Marshall. ('. .!.. in 'YnWwt v. Seoinnn (1801). 1 rrnncli. 1. 2S.

In discussing a charge of trading contrary to the nonintercourse

act against France of June 1*1. 17'.)S. Marshall. C. J., used the |)hrase -

" Even if an actual and general war had existed l>etween this country

and France," etc.

Ilallct & Hownc r. .T»>iikH (iwro. :\ ("ran<li, 210.

"I think it is clear, sir, that, whatever misunderstanding existed

l)etween the United States and France (from ITUS (o ISOOj, it did not
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amount, at any time, to open and public war. It is certain that the

amicable relations of the two countries were much disturbed ; it is

certain that the United States authorized armed resistance to French

captures, and the captures of French vessels of war found hovering

on onr coast ; but it is certain, also, not only that there was no declara-

tion of war, on either side, but that the United States, under all their

provocations, never authorized general reprisals on French commerce.

At the very moment when tiie gentleman says war raged between

the United States and France, French citizens came into our courts,

in their own names claimed restitution for property seized by Ameri-

can cruisers, and obtained decrees of restitution. They claimed as

citizens of France, and obtained restitution in our courts as citizens

of France. . . . This act [May 28, 1798], it is true, authorized

the use of force, under certain circumstances, and for certain objects,

against French vessels. But there may be acts of authorized force;

there may be assaults; there may be battles; there may be captures of

ships and imprisonment of persons, and yet no general war. Cases

of this kind may occur under that practice of retorsion which is justi-

fied, when adopted for just cause, by the laws and usages of nations,

and which all the writers distinguish from general war. . . . On
the same day in which this act passed, . . . Congress passed

another act, entitled 'An act authorizing the President of the United

States to saise a provisional army ;
' and the first section declared, that

the President should be authorized, ' in the event of a declaration of

war against the United States^ or of actual invasion of their territory^

hy a foreign power ^ or of imminent danger of such inimsion^^ to cause

to be enlisted ten thousand men." Mr. Webster also called attention

to the fact that by the act of February 20, 1800, war was still spoken

of as a future contingency; and on May 11, 1800, further warlike

preparations were stopped.

Mr. Webster's speech on French spoliations, 4 Webster's Woi'ks. 103-1G5.

In accord with this view is Gray, adnir., r. United States (1886), 21 Ct.

CI. 340, 374. See supra. § 1050.

See, also, Lawrence's Wheaton (1803), .518.

3. Civil.

§ 1103.

"A civil war between the different members of the same society is

what Grotius calls a mixed war ; it is, according to him, puhlic on the

side of the established government, and private on the part of the

people resisting its authority. But the general usage of nations re-

gards such a war as entitling both the contending parties to all the

rights of war as against each other, and even as respects neutral

nations."
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Wheaton, Dana's edition. Part IV. sec. 290, p. 374.

See, in the same place, Dana's note on " Belligerent powers exercised in

civil war."

" 149. Insurrection is the rising of people in arms against their

government, or a portion of it, or against one or
Insurrection—Civil

,j,„j.y ^^f jj^ j.^^^,^ „j. against an officer or officers of
war—Bebellion. t i n ^

the government. It may be confined to mere armed

resistance, or it may have greater ends in view.
'' 150. Civil war is ^var between two or more portions of a country

or state, each contending for the mastery of the wliole, and each

claiming to be the legitimate government. The term is also some-

times applied to war of rebellion, when the rebellious provinces or

portions of the state are contiguous to those containing the seat of

government.
" 151. The term relx>llion is applied to an insurrection of large ex-

tent, and is usually a war between the legitimate government of a

country and portions of provinces of the same who seek to throw

off their allegiance to it and s(;t up a government of their own.
" 152. AVhen humanity induces the adoption of the rules of regular

war toward rebels, whether the adoption is partial or entire, it does

in no way whatevei- imply a partial or complete acknowledgment of

their government, if they have .set up one, or of them, as an independ-

ent or sovereign j)ower. Neutrals have no right to make the adop-

tion of the rules of war by the assailed government toward rei)els the

ground of their own acknowdedgment of the revolted people as an

independent ])ower.

'* 15.3.' Treating captured rebels as prisoners of war, exchanging

them, concluding of cartels, caj)itulati<)ns, or other warlike agree-

ments with them; addi-essiug officei-s of a n'bel army by the i-ank they

may have in the same: accepting flags of tiMice: or, on the other hand,

pro<'laiming nuirtiai law in their territory, or levying war taxes or

forced loans, or doing any other act sanctioned or demanded by the

law and usages of pul)lic war between sovereign l)(>lJig(>rents. neither

prov«'s nor establishes an acknowledgment of the rebellious people,

or <>f the govt'rnnient which they may have erected, as a public or

sovereign j)ower. Nor (1<m's the adoption of the inles of war toward

reU'ls imply an engagement with (hem extending beyond the limits

of these rules. It is victory in the field that ends the strife and

settles the future r«'lations between the contending parties.

" 154. Treating in the field the rebellious enemy according to the

law and usag«'s of war has never prevented the legitimate govciii-

ment fidin living the leaders of the icbelliou oi* chief rebels l'»»r high

(reason, and from treating them acconlingly, unless tln'V are included

in a ireneral anuiestv.
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'• 155. All enemies in regular war are divided into two general

classes—that is to say, into combatants and noncombatants, or un-

armed citizens of the hostile government.
" The military commander of the legitimate government, in a war

of rebellion, distinguishes between the loyal citizen in the revolted

portion of the country and the disloyal citizen. The disloyal citizens

may further be classified into those citizens known to sympathize

with the rebellion without positively aiding it, and those who, with-

out taking up arms, give positive aid and comfort to the rebellious

enemy without being bodily forced thereto.

" 156. Common justice and plain expediency require that the mili-

tary commander protect the manifestly loyal citizens in revolted

territories against the hardships of the war as much as the common
misfortune of all war admits.

" The commander will throw the burden of the war, as much as

lies within its power, on the disloyal citizens, of the revolted portion

or province, subjecting them to a stricter police than the noncom-

batant enemies have to suffer in regular war; and if he deems it ap-

propriate, or if his government demands of him that every citizen

shall, by an oath of allegiance, or by some other manifest act, declare

his fidelity to the legitimate government, he may expel, transfer, im

prison, or fine the revolted citizens who refuse to pledge themselves

anew as citizens obedient to the law and loyal to the government.
" Whether it is expedient to do so, and whether reliance can be

placed upon such oaths, the commander or his government have the

right to decide.

" 157. Armed or unarmed resistance by citizens of the United

States against the lawful movements of their troops is lev^ying war
against the United States, and is therefore treason."

Instructions for the Government of Armies of the United States in the

Field, General Orders. No. 100, April 24, 1863, War of the Rebellion,

Official Records, series 3, III. 163.

4. Private.

§ 1104.

" If one citizen has a right to go to war of his own authority, every

citizen has the same. If every citizen has that right, then the nation

(which is composed of all its citizens) has a right to go to war by the

authority of its individual citizens. But this is not true, either on the

general principles of society or by our Constitution, which gives that

power to Congress alone, and not to the citizens individually. Then
the first position was not true, and no citizen has a right to go to war
of his own authority; and for what he does without right, he ought to

be punished."
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Mr. Jefiferson, See. of State, to Mr. Morris, min. to France, Aug. 10, 179.3,

Am. State Papers, For. Rel. I. 1G7, lt>8 ; 4 .Jefferson's Works, .37.

Adopted by Mr. Webster, Sec. of State, reijort to I'resident (Thrash-

er's case), Dec. 23, 1851, G Webster's Works, 527. (This rei>ort is

not on record in the Department of State.)

" No hostilities of any kind, e.xcept in necessary self-defence, can

lawfully be practiced by one individual of a nation, against an indi-

vidual of any other nation at enmity with it, but in virtue of some

public authority. War can alone be entered into by national au-

thority; . . . and each individual on both sides is engaged

in it as a member of ths society to which he l)elongs, not from motives

of personal malignity and ill will. . . . Even in the case of one

enemy against another enemy, therefore, there is no colour of justifi-

cation for any offensive hostile act, unless it be authorized l)y some

act of the government giving the public constitutional sanction to it.''

Mr. Justice Iredell, in Talbot v. Janson (1795), 3 Dall. 1.33, 1(50.

It is an offense against the law of nations for any persons, whether

citizens or foreigners, to go into the territory of Spain with intent to

recover their property by their own strength, or in any other manner

than that permitted by its laws.

I^ee. At. Gen.. 1797. 1 Op. 08.

" While noticing the irregularities committed on the ocean by

othei-s, those on our own part shouUl not l)e omitted nor left unpro-

vided for. Complaints have l)een received that jx'rsons residing

within the United States have taken on themselves to arm merchant

vessels and to force a connnerce into certain ports and countries in

defiance of the laws of those countries. That individuals should

undertake to wage private war, independently of the authoi'ity of

their country, can not l)e permitted in a well-ordered society. Its

tendency to produce aggression on the laws and rights of other na-

tions and to endanger the |x»ace of our own is so obvious that I doubt

not you will adopt measin*es for restraining it effectually in future."

President Jefferson, annual niessjijje. Not. S, 1804, Uicliardson's .Messajjes,

I. 370.

A citizen of the United States having intimated his intention to

take guaim from the IvoIm>s Islands, the Department of State adverted

to the fact that in 1H4"J the Peruvian (Jovennnent issued two decrees

prohibiting foreign vessels, on penalty of confiscation, fiom removing

guano from any of the islands near the coa.st of Peru without a

license from that (lovernment. and said: "Under thes<' ciicMm-

stances, it is e.xjx'cted that the vess<«ls which have procei'ded thither

under your auspices will not make use of the uiins with which it
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appears from your letter of the 16th instant they are provided for

the purpose of forcibly resisting the Peruvian authorities. You
must be aware that such a resistance would be an act of private war,

which can never receive any countenance from this Government.

The naval commander of the United States in the Pacific will also,

under existing circumstances, be directed to abstain from protecting

any vessels of the United States which may visit those islands for

the purposes forbidden by the decrees of the Peruvian Government
until he shall receive further orders."

Mr. Webster, See. of State, to Mr. Jewett, Aug. 21, 1852, 40 MS. Dom.
Let. 300.

III. POWER TO MAKE.

§ 1105.

" To this state of general peace with which we have been blessed,

one only exception exists. Tripoli, the least considerable of the Bar-

bary States, had come forward with demands unfounded either in

right or in compact, and had permitted itself to denounce Avar on our

failure to comply before a given day. The style of the demand
admitted but one answer. I sent a small squadron of frigates into

the Mediterranean, with assurances to that power of our sincere

desire to remain in peace, but with orders to protect our commerce

against the threatened attack. The measure was seasonable and

salutary. The Bey had already declared war. His cruisers were

out. Two had arrived at Gibraltar. Our commerce in the Mediter-

ranean was blockaded and that of the Atlantic in peril. The arrival

of our squadron dispelled the danger."

President Jefferson, annual message, Dec. 8, 1801, Richardson's Messages,

I. 326

On December 6, 1805, President Jeiferson, when discussing Span-

ish depredations on our territory, said :
" Considering that Congress

alone is constitutionally invested with the power of changing our con-

dition from peace to war, I have thought it my duty to await their

authority for using force in any degree which could be avoided. I

have barely instructed the officers stationed in the neighborhood of the

aggressions, to protect our citizens from violence, to patrol within the

borders actually delivered to us, and not to go out of them but when

necessary to repel an inroad, or to rescue a citizen, or his property,"

See 2 Am. State Papers, For. Rel. 61.3.

" The act of March 3, 1815, having premised that the Dey of

Algiers had commenced a predatory warfare against the United

States, gave to the President the same authority as in the preceding
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case of Tripoli, to instruct the commanders of public armed vessels,

and to grant commissions to the owners of private armed vessels, to

Eubdue, seize, and make prize of all vessels, goods, and effects of or

belonging to the Dey of Algiers or to his subjects. (3 Stat. 230.)"

Lawrence's Wheaton (1863), 507.

A naval officer of the United States can not resort to force to com-

pel delivery to him of American seamen unjustly imprisoned on a

vessel in a foreign port. His duty is to demand the delivery of such

seamen, and if this is refused, to resort to the civil authorities. He
can, however, if there is an attempt forcibly to seize such seamen from

their own vessels, forcibly intervene. " The employment of force

is justifiable in resisting aggressions Ijefore they are complete. But
when they are consummated, the intervention of the authority of gov-

ernment becomes necessary if redress is refused In' the aggressor."

Mr. Claj-, Sec. of State, to Mr. llebello. Mar. 22. 1827, MS. Notes to Foreign

Legs. in. .'J38.

" But if the claim were never so just, if it had been a case in which

this Government were bound officially to interfere and if the amount

due to the claimant had been acknowledged by the Hawaiian Govern-

ment, the President could not employ the naval force of the United

States to enforce its payment without the authority of an act of

Congress. The war-making power alone can authorize such a meas-

ure. The President, therefore, regrets that you should have so far

mistaken your powers as to have called upon Counnan<l.er T)u Pont of

the Cyane in September last and 'inquired of him whether he would

consider any directions or instructions from me |you| in my |your|

official capacitv as at all obligatory upon him in case I |you| shoukl

find it necessary to use the force under his command to compel com-

pliance with any demands T |you] should think i)roper to make on

this [Hawaiian] (Jovernment." Commander l)u Pont very proj^erly

replied in the negative; and informed you that under his general

instructions he should feel bound to cultivate the most friendly rehi-

tions with all the officials of this [the Hawaiian
|
(lovermnent."

Mr. Buchanan, Sec. of State, to .Mr. Ten Eyck. couir. to H jwail. .Vug. 28,

1848. .MS. Inst. Hawaii. II. 1.

" In the first place, I have to say that the war-making power in this

Government rests entirely with Congress; and that the President can

authoiize Iwlligerent operations oidy in the cases expressly provided

for by tiie Constitution and the laws. By these no pow«M' is given to

the K.xecutive to oppose an attack !)y one independent nation on the

possessions of another. We are lM)und to regard l>oth I-'iance ami

Hawaii as independent states, and equally independent, and though
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the general policy of the Government might lead it to take part with

either in a controversy with the other, still, if this interference be an

act of hostile force, it is not within the constitutional power of the

President; and still less is it within the power of any subordinate

agent of government, civil or military."

Mr. Webster, Sec. of State, to Mr. Severance, July 14, 1851, MS. Inst.

Hawaii, II. 30; H. Ex. Doc. 48, 53 Cong. 2 sess. 342.

"This i^roposition. looking to a participation by the United States

in the existing hostilities against China, makes it proper to remind

your lordship that, under the Constitution of the United States, the

executive branch of this Government is not the war-making power.

The exercise of that great attribute of sovereignty is vested in Con-

gress, and the President has no authority to order aggressive hostili-

ties to be undertaken.
" Our naval officers have the right—it is their duty, indeed—to em-

yAoy the forces under their command, not only in self-defense, but for

the protection of the persons and property of our citizens when ex-

posed to acts of lawless outrage, and this they have done both in China

and elsewhere, and will do again when necessary. But military expe-

ditions into the Chinese territory can not be imdertaken withourt the

authority of the National Legislature."

Mr. Cass, Sec. of State, to Lord Napier, Apr. 10, 1857, MS. Notes to Great

Britain, III. 338.

" I deem it my duty once more earnestly to recommend to Congress

the passage of a law authorizing the President to employ the naval

force at his command for the purpose of protecting the lives and prop-

erty of Amercan citizens passing in transit across the Panama, Nic-

aragua, and Tehuantepec routes against sudden and lawless out-

breaks and depredations. I shall not repeat the arguments employed

in former messages in support of this measure. Suffice it to say that

the lives of many of our people and the security of vast amoimts of

treasure passing and repassing over one or more of these routes be-

tween the Atlantic and Pacific may be deeply involved in the action

of Congress on this subject.

" I would also again recommend to Congress that authority be

given to the President to employ the naval force to protect American
merchant vessels, their crews and cargoes, against violent and lawless

seizure and confiscation in the ports of Mexico and the Spanish-

American states Avhen these countries may be in a disturbed and revo-

lutionary condition. The mere knowledge that such an authority

had been conferred, as I have already stated, would of itself in a great

degree prevent the evil. Neither would this require any additional

appropriation for the naval service.



§ 1105.] POWER TO MAKE. 165

" The chief objection urged against the grant of this authority is

that Congress by conferring it would violate the Constitution; that

it would be a transfer of the war-making, or, strictly speaking, the

war-declaring, power to the Executive. If this were well founded, it

would, of course, be conclusive. A very brief examination, however,

will place this objection at rest.

" Congress possess the sole and exclusive power under the Consti-

tution ' to declare war.' They alone can ' raise and support armies,'

and ' provide and maintain a navy.' But after Congress shall have

declared war and provided the force necessary to carry it on the

President, as Commander in Chief of the Army and Navy, can alone

employ this force in making war against the enemy. This is the

plain language, and history proves that it was the well-known inten-

tion of the framers, of the Constitution."

President Buchanan, annual message, Dec. 19, 1859, Richardson's Mes-

sages, V. 569.

"
' The United States believe it to be their duty, and they mean to

execute it, to watch over the persons and property of their citizens

visiting foreign countries, and to intervene for their protection, when
sirch action is justified by existing circumstances and by the law of

nations.'

" In addition to this general declaration, applicable in all countries,

there were some peculiar principles asserted, arising out of the condi-

tion of Nicaragua and of the transit route from ocean to ocean across

its territory. The right of the United States to take care that the

public contracts made with our citizens for the construction and use

of that route of intercommunication are faithfully observed was ex-

plained and maintained, and so far as the legal power of the Executive

extends will be enforced, if necessary. . . . This Government
d'savowed both the authority and the disposition to determine the

conflicting interests of the various claimants, but it required the

Government of Nicaragua to act in good faith toward them. And it

also announced, that it would not recognize as valid any declaration

of forfeiture, past or to come, unless pronounced in conformity with

the provisions of the contract, if there are any, or if there is no provi-

sion for that purpose, then, unless there has been a fair and impartial

mvestigation in such a manner as to satisfy the United States that the

proceeding has been just, and that the decision ought to be sub-

mitted to. . . .

" You seem to suppose that the defence of the rights of our country

or its citizens, and the avowal that their violation will justify the

employment of force, conmiits the Executive in your caso to rrsort

to it, and you accordingly call for the application of ' the armed
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force ' of the United States for the protection of your rights in

Nicaragua.
" The employment of the national force, under such circumstances,

for the invasion of Nicaragua is an act of war, and however just it

may be, it is a measure which Congress alone possesses the constitu-

tional power to adopt. The President has in three separate messages

brought to the attention of that body this subject of the employment

of force for the protection of our citizens, and he has stated with

equal perspicuity and strength the reasons which imperatively call

for the adoption of this policy in various countries upon this conti-

nent. In his message to the Senate and House of Representatives of

February 18, 1859, the President remarks, referring to a preceding

message, that ' the executive government of this country in its inter-

course with other nations is limited to the employment of diplomacy

alone, Avhen this fails it can proceed no farther.' But these appeals

to Congress have produced no result. . . .

" Cases may occur where the circumstances may justify the em-

ployment of our naval or military forces, Avithout special legislative

provision, for the protection of our citizens from outrage, but it is

not necessary to examine the extent or limit of this right, because the

principle is inapplicable in your case, where you demand a forcible

interposition with the Nicaraguan Government, in order to give effect

to the contract to which you refer.

" In the first place, if the President were empowered to use force,

before its application some injurious act must have been consummated,

and it Avould also be necessary that all the facts should be investigated

in order to ascertain the justice of armed interference. The prin-

ciples are laid down in the despatch to General Lamar, but their

application depends upon the proceedings of the parties."

Mr. Cass, Sec. of State, to Mr. Roay, Sec. Am. Atlantic & Pacific Ship

Canal Co., March 3, 1860, 52 MS. Dom. Let. 11.

For the instruction to Gen. Lamar, June 3, 1858, see MS. Inst. Am. States,

XV. 312, and supra.

As to the action- of the President in directing the Navy to protect

Santo Domingo during negotiations for annexation, see supra, § 85.

Mr. Harlan, in a speech in the Senate, March 29, 1871, defending the

President against the criticisms of Mr. Schurz, referred to our Indian
wars, to the sending of troops into Utah for the purpose of enforcing

the law, to the sending of military forces to the northern boundary
during the dispute with Great Britain, to the bombardment of Grey-
town, to the bombardment of Japanese forts (by the combined navies

of the Ignited States, France, and England), and to acts of war com-
mitted by foreign fleets within the waters of China. A distinction

was drawn in the speeches in defense of the President between mak-
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injj wiw and merely committing acts of war in the sense of acts

involving the employment of force.

C'otifrressional Globe. 42 (\)n>;. 1 sess. (1871). i)t. 1, pp. L'.V..».2."t(V 204, [iOo,

et seq. ; also, pt. 2 and appendix, i»p. 51. (52. et seq.

With reference to a request made to an American naval officer to

recover by force a (juantity of silver belonging to a citizen of the

United States, which had been seized by an officer of the Mexican

Government in that country, the Department of State said: '* If the

latter [the American naval officer] had himself seized the bullion by

force, as was expected, the Mexican Government would prol)ably

have regarded this as an act of hostility for which this Government

would have been required to make amends. The President is not au-

thorized to order or ap})rove an act of war in a country with widch

we are at peace, except in self-defense. This is a peculiarity of our

form of government, which at times may be inconvenient, but which

IS believed to have proved and will in future be found in tlie long

run to be wise and essential to the public welfare."

^Ir. lluiiter. Act. Sec. of State, to Mr. Turner. <onsnl ;'( La Paz, Mexico,

•No. .'.C, Nov. 7. 1870, 84 MS. Desp. to Consuls. 127.

See, also, Mr. Hunter, Second Assist. Sec. of State, to Mr. Wilson, consul

at Matanioras. No. 149. Nov. 18, 187r). 84 MS. Desp. to Consuls, 207.

See, further, Mr. Fish, Sec. of State, to Mr. Williamson, niin. to Co.sta

Rica, No. 255, Nov. 3, 1876, MS. Inst. Costa Uica. XVII. ;}03.

'" By the Constitution, Congress alone has the power to declare a

national or foreign war. It can not declare war against a State, or

any luimber of States, by virtue of any clause in the Constitution.

The Constitution confers on the President the whole executive power.

He is bound to take care that the laws be faithfully executed. He is

Couuuander in Chief of the Army and Navy of the United States, and

of the militia of the several States when called into the actual service

of the United States. He has no power to initiate or declare a war

cither against a foreign nation or a domestic State. But by the acts

of Congress of February 2Sth, 1795, and Hd of March, 1S()7, he is

:iuthorized to call out the militia and use the military and naval forces

of the United States in case of invasion by foreign nations, and to

suppress insurrection against the governnuMit of a State or of the

United States.

" If a war lie made by invasion of a foreign nation, the Bi-esidcnt

is not only authorized but bound to resist force by force. He docs

not initiate the war. but is lM)und to accept the challenge without

waiting for any special legislative authority. And whclhci' the hostile

party be a foreign invader, or States organized in rebellion, it is none

the less a war, although the declaration of it l)e * nnilittcnil.' I^ord

H. Doc. 551—vol 7 12
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Stowell (1 Dodson, 247) observes, ' It is not the less a war on that

account^ for war may exist without a declaration on either side. It

is so laid down by the best writers on the law of nations. A declara-

tion of war by one country only, is not a mere challenge to be accepted

or refused at pleasure by tJie other.'
"

Grier, J. : The Prize Cases (18G2), 2 Black, 608.

IV. COMMENCEMENT OF WAR.

1. Declaration.

§ 1106.

" Unfortunately the' anticipations of security for their vessels and
citizens created by the treaty of 1796 between the United States and

Tripoli Avere by no means realized. On the contrary, the flag of

this country on the high seas was still disregarded by Tripolitan

cruisers, which captured its vessels and made prisoners and slaves of

those found on board of them. The patience of Congress was at

length exhausted by such outrages, and the act of the 2nd of Febru-

ary 1802 was passed ' for the protection of commerce and seamen of

the United States against the Tripolitan cruisers.' This was vir-

tually a declaration of war against Tripoli. . . . The manner in

W'hich the war was prosecuted by this Government and its result, are

historical facts too notorious to be ex])atiated upon. Peace was re-

stored by the treaty of the 4th of June 1805, between the United States

and the Bashaw Bey and subjects of Tripoli."

Mr. Fish, Sec. of State, to Aristarchi Bey, Turkish min., Sept. 18, 1876,

MS. Notes to Turkey, I. 170.

President Madison, in a special message to Congress, June 1, 1812,

after enumerating the grievances against Great Britain, said: '' We
behold, in fine, on the side of Great Britain, a state of war against

the United States; and on the side of the United States, a state of

peace toward Great Britain." The message ended without expressly

recommending any specific action. It Avas received in each House
with closed doors. On June 3, Calhoun, in a report from the House
Committee on P^oreigh Relations, recommended " an immediate ap-

peal to arms." The House passed a bill declaring war, and on the

oth of June sent it to the Senate Avith a request that it be considerevi

confidentially. The Senate on June 17 passed the bill AA'ith aiiKmd-

ments. On June 18 the House concurred, and the bill became a law

by the signature of the President.

Message of June 1, 1812, Am. State Papers. For. Rel. III. 405, 407; Cal-

houn's report of June 3, id. 567 ; act of June 18. 1812, 2 Stat. 755.

For correspondence in London prior to the war, see Am. State Papers, For.

Rel. III. 409.
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For subsequent correspondence with a view to arresting hostilities, see

id. 585 et seq.

See. al.so, correspondence in 1 Br. & For. State Papers (1812-1814), 1470

et seq.

The British Government, on receiving the American declaration of

war in 1812, directed the commanders of vessels of war and privateers

to bring into port American vessels. War had been declared by the

United States without knowledge of the fact that the British Govern-

ment had taken steps to revoke its orders in council, and the foregoing

direction was issued in the hope that the United States, on learning

what had been done, would suspend hostilities. The measure adopted

by the British Gov^ernment was called an order of embargo and deten-

tion. The extension of the authority to seize American vessels to

privateers seems to have had no special significance. The privateers

were emploj^ed merely as part of the maritime force, the nation being

already at war. AVhen the British Government, in 1793, adopted

measures for the preemption of provisions, orders to bring in neutral

vessels were given to privateers as well as to commanders of ships of

war. "When it was found, in 1812, that the United States would not

suspend hostilities, the order of embargo and detention, which was

dated July 31, 1812, was followed up by a declaration of war. The
order of July 31 exempted from seizure vessels with British licenses,

by directing that all American vessels should be detained and brought

into port, " except such as may be furnished with British licenses,

which vessels are allowed to proceed according to the tenour of the

said licenses."

The Eliza Ann, 1 Dodson. 244.

For the order of embargo and detention of American ships of .July 31,

1812. see .">.'. Annual Kegister (1812). .*««.

In 1870 France formally declaretl war against Prussia. There were no

prior hostilities.

2. Hostilities Priob to Declaration. •

§ 1107.

President Polk, in a message to Congress May 11, 1840, declared

that American blood had Ix'en shed by the forces of Mexico on

American soil, and that war existed by the act of Mexico. By an

act of May 13, 184(5, which recited that war existed by the act of

Mexico, provision was made for cariying on the conflict. Prior to

tiie passage of the act of Congress the battles of Palo Alto and

Re.saca de la T'alma had l)een fought.

Message of May 11. 184<;. S. Kx. Doc. 'XM, 21) Tong. 1 soss. ; act of May
13, 1H4«». !> Stat. 0: The Prize Cases. 2 HIack. tuW <MW; Moopf*. Int.

ArbitratiouH. II. 1247.

See. also, Twiss, Law of Nations, Tim« of War. («) ; Alnly's Kent (1878),

172.
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" War Avas formally declared by Japan on August 1^ 1894, and the

challenge was accepted in a counter-declaration issued by China on

the following day. But hostilities were already in progress. On
July 25 a Japanese squadron had been engaged with Chinese mem-
of-war which had been convoying transports carrying reinforce-

ments for Asan, in Korea; and Japanese troops had captured Asan

itself on the 29th. A state of war existed therefore between the

two countries as early as July 25 ; and there is nothing irregular in

a war thus commenced."

Holland, Studies iu Int. Law, 115.

For the Chinese declaration of war, Aug. 1, 1894, see For. Rel. 1894, App.

I. 53, 54.

As to the case of the Koxcsliing, see For. Rel. 1894, App. I. 44-47, 48-49,

51, 57 ; Takahashi, 24 ; Holland, Studies, 126.

See, generally, Maurice, Hostilities without Declaration of War ; Feraud-

Giraud, Des Hostilites sans Declaration de Guerre, Rev. de Droit

Int. (1885), 19.

April 20, 1898, the President approved a joint resolution of Con-

gress, by which it was declared (1) that "the people of Cuba are,

and of right ought to be, free and independent;'' (2) that it was

the duty of the United States to demand, and that the United States

did thereby demand, that Spain at once relinquish her authority and

government in Cuba and withdraw her land and naval forces from

the island and its w^aters; (3) that the President was directed and

empowered to use the land and naval forces of the United States

and to call into actual service the militia, to such extent as might be

necessary to carry these resolutions into effect; and (4) that the

United States disclaimed any disposition or intention to exercise

sovereignty, jurisdiction, or control over the island except for the

pacification thereof, and asserted its determination, when that was

accomplished, to leave the government and control of the island to

its people.

On the same day the Spanish minister at Washington asked for

and obtained his passports, and the text of the joint resolution was

cabled by the United States to its minister in Madrid for communi-

cation to the Spanish Government. But before it could be so com-

municated the American minister, on April 21, received from the

Spanish Government a note, in which it was stated that the joint

resolution was considered as an obvious declaration of war, and that

all diplomatic relations consequently were severed. On April 22 the

President issued a proclamation, in which, referring to the joint

resolution of Congress, he declared a blockade of ports on the north

coast of Cuba from Cardenas to Bahia Honda, and of the port of

Cienfuegos on the south coast. The blockade was instituted on the

same day. By an act of Congress approved April 25, 1898, war was
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declared to have existed since April 21, inclusive, and the President

was directed and empowered to ii>^e the entire land and naval forces

of the United States, and to call into actual service the militia for

the purpose of carrying it on.

See H. Ex. Doc. 428, .55 Cong. 2 sess.

War between the United States and Spain existed on April 21,

1898, when diplomatic relations were broken off, and Spain, in a com-

munication to the United States minister at Madrid, accepted the

resolution of Congress for intervention in Cuba as a declaration of

war, although the formal decree b}^ Spain, and the declaration of

war by Congress, were not made until afterwards.

The Pedro. 17.5 U. S. .354, 20 S. Ct. 138, affirming decree the Buena Ven-

tura, 87 Fed. Rep. 927.

It is universally admitted that a formal declaration is not necessary

to constitute a state of war. From this principle, however, an un-

necessary and perhaps unwarranted inference is often drawn, namely,

that a nation may lawfully or properly begin a war at any time and

under any circumstances, with or without notice, in its own absolute

discretion. Such a theory would seem to be altogether inadmissible.

Although a contest by force between nations may, no matter how it

may have l^een begun, constitute a state of war, it by no means fol-

lows that nations, in precipitating such a condition of things, are not

bound by any principles of honor or good faith. If, for example, a

nation, wishing to absorb another, or to seize a part of its territory,

should, without warning or prior controversy, suddenly attack it, a

state of war would undoubtedly follow, but it could not lie said that

the principles of honor and good faith enjoined by the law of nations

had not Ijeen violated. In other words, to admit that a state of war
exists is by no means to justify the mode by which it was brought

about or begun. Nor is the practice of fraud and deceit permitted

by a state of war supposed to be admissible in time of jjeace.

3. Civir. WAR.

§ 1108.

"The Parliament of Great Britain by statute (10 Goo. 3, c. 5, in

177()) dedan'd tliat the vessels and cargoes belonging to the jieople

of Virginia and the twelve other colonies found and taken on the

high seas should 1m> liable to seizure and confiscation as the property

of <)|)en enemies, and that the marines and crews sliouhl Ik* tak«'n and

considere<l as liaving voluntarily entered into the st»rvice of the King
of Great Britain, and that the killing and destroying the person? and
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property of the Americans before the passing of the act was just and

lawful."

Chase, J., iu Ware t\ Hyltou, 3 Dallas, 199, 228.

The late civil war began and terminated at different times in dif-

ferent States. Its commencement may be referred to the proclama-

tion of blockade of the 19th of April, 1861, in those States to which it

applied; and to the proclamation of blockade of the 27th of April,

1861, in the States to which it applied. Its termination may be

referred, in various States, to the proclamations declaring it closed

in those States.

The Protector, 12 Wall, 700 ; Brown v. Hiatts, 15 id. 177 ; Adger v. Alston,

id. 555 ; Batesville Institute i\ Kauffman, 18 id. 151.

A civil war exists and may be prosecuted on the same footing as if

those opposing the Government were foreign invaders whenever the

regular course of justice is interrupted by revolt, rebellion, or insur-

rection, so that the courts cannot be kept open. Civil war begins by

insurrection against the lawful authority of the Government, and is

never solemnly declared. When the party in rebellion occupy and

hold in a hostile manner a certain portion of territory, have declared

their independence and cast off their allegiance, have organized

armies, and commenced hostilities against their former sovereign, the

world acknowledges them as belligerents, and the contest a war.

The Prize Cases, 2 Black, 635.

See, also. The Amy Warwick, 2 Sprague, 123. By the majority of the

court in the Prize Cases it was held that the war began with the

proclamations of blockade of Apr. 19 and Apr. 27, 1861. in the places

to which they were respectively applicable. The dissenting judges

held that it began with the act of July 13, 1861.

The State of Virginia " engaged in war against the United States
"

April 17, 1861, on which day the convention passed an ordinance di-

recting the governor to call out volunteers, and he issued his procla-

mation, and the State authorities took possession of the custom-house

in Richmond.

Chesapeake & Ohio Ry. Co. v. United States, 19 Ct. of CI. 300.

See, also, 20 Ct. CI. 49.

V. BELLIGERENTS.

1. Combatants and noncombatants.

§ 1109.

" 21. The citizen or native of a hostile country is thus an enemy, as

one of the constituents of the hostile state or nation, and as such is

subjected to the hardships of the war.
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" 22. Nevertheless, as civilization has advanced during the last cen-

turies, so has likewise steadily advanced, especially in war on land,

the distinction between the private individual belonging to a hostile

country and the hostile country itself, with its men in arms. The
principle has been more and more acknowledged that the unarmed
citizen is to be spared in person, property, and honor as much as the

exigencies of war will admit.

" 23. Private citizens are no longer murdered, enslaved, or carried

off to distant parts, and the inoffensive individual is as little disturbed

in his private relations as the commander of the hostile troops can

afford to grant in the overruling demands of a vigorous war.
" 24. The almost universal rule in remote times was, and continues

to be with barbarous armies, that the private individual of the hostile

country is destined to suffer every privation of liberty and protection,

and every disruption of family ties. Protection was, and still is with

uncivilized people, the exception.

" 25. In modern regular wars of the Europeans and their descend-

ants in other portions of the globe, protection of the inoffensive citizen

of the hostile country is the rule
;
privation and disturbance of private

relations are the exceptions."

Instructions for the Government of Armies of the United States in the

Field, General Orders. No. 100, Apr. 24, 1863, War of the Rebellion,

Official Records, series 3, III. 150.

" 52. No belligerent has the right to declare that he will treat every

captured man in arms of a levy en masse as a brigand or bandit.

" If, however, the people of a country, or any portion of the same,

already occupied by an army, rise against it, they are violators of the

laws of war and are not entitled to their protection."

Instructions for the Government of Armies of the United States in the

Field, General Orders, No. 100, April 24, 18«3, id. 154.

" 57. So soon as a man is armed by a sovereign government and

takes the soldier's oath of fidelity he is a belligerent; his killing,

wounding, or other warlike acts are not individual crimes or offenses.

No l>elligerent has a right to declare that enemies of a certain class,

color, or condition, when properly organized as soldiers, will not be

treated by him as public enemies."

Instructions for the Government of Armies of the Unitetl States in the

Field, General Orders, No. 100, April 24, 18C3, id. 155.

" 64. If American troops capture a train containing uniforms of

the enemy, and the commander considers it advisable to distribute

them for use among his men, some striking mark or sign must be

adopted to distinguish the American soldier from the enemy.
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" 65. The use of the enemy's national standard, flag, or other em-

blem of nationality, for the jjurpose of deceiving the enemy in battle,

is an act of perfidy by which they lose all claim to the protection of

the laws of war."

Instructions for the Government of Armies of the United States in the

Field, General Orders, No. 100, April 24, 1863, id. 155.

" 81. Partisans are soldiers armed and wearing the uniform of

their army, but belonging to a corps which acts de-

"nem^ernot'be- tached from the main body for the purpose of making
longing to the inroads into the territory occupied by the enemy. If

Scouts^—̂ Armed captured they are entitled to all the privileges of the

prowlers—War- prisoner of war.
" 82. Men, or squads of men, who commit hostil-

ities, whether by fighting, or inroads for destruction or plunder, or

by raids of any kind, without commission, without being part and

portion of the organized hostile army, and without sharing continu-

ously in the war, but who do so with intermitting returns to their

homes and avocations, or with the occasional assumption of the sem-

blance of peaceful pursuits, divesting themselves of the character or

appearance of soldiers—such men, or squads of men, are not public

enemies, and therefore, if captured, are not entitled to the privileges

of prisoners of war, but shall be treated summarily as highway rob-

bers or pirates.

" 83. Scouts or single soldiers, if disguised in the dress of the

country, or in the uniform of the army hostile to their own, employed

in obtaining information, if found within or lurking about the lines

of the captor, are treated as spies, and suffer death.

" 84. Armed prowlers, by whatever names they may be called, or

persons of the enemy's territory, who steal within the lines of the

hostile army for the purpose of robbing, killing, or of destroying

bridges, roads, or canals, or of robbing or destroying the mail, or of

cutting the telegraph wiries, are not entitled to the privileges of the

prisoner of war.
" 85. War-rebels are persons within an occupied territory who rise

in arms against the occupying or conquering army, or against the

authorities established by the same. If captured, they may suffer

death, whether they rise singly, in small or large bands, and whether

called upon to do so by their own, but expelled, government or not.

They are not prisoners of war; nor are they if discovered and

secured before their conspiracy has matured to an actual rising or

to armed violence."

Instructions for the Government of Ai*mies of the United States in the

Field, General Orders, No. ICX), April 24, 18G3, id. 157.
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"Article I. The laws, rights, and duties of war apply not only to

armies, but also to militia and volunteer corps, fulfilling the follow-

ing conditions:

" 1. To be commanded by a person responsible for his subordinates

;

" 2. To have a fixed distinctive emblem recognizable at a distance

;

" 3. To carry arms openly; and
" 4. To conduct their operations in accordance with the laws and

customs of war.
" In countries where militia or volunteer corps constitute the army,

or form part of it, they are included under the denomination 'army.'

"Article II. The population of a territory which has not been

occupied who, on the enemy's approach, spontaneously take up arms

to resist the invading troops without having time to organize them-

selves in accordance with Article I., shall be regarded a belligerent,

if they respect the laws and customs of war.

"Article III. The armed forces of the belligerent parties may con-

sist of combatants and non-combatants. In case of capture by the

enemy both have a right to be treated as prisoners of war."

" Section I.—On Belligerents. Chapter 1.—On the Qualifications of

Belligerents." Regulations resijecting the Laws and Customs of War
on Land, annex to the convention signed at The Hague, July 29,

1899, 32 Stat. IL 1811.

" It is necessary, in order to place the members of an army under

the protection of the law of nations, that it should be commissioned

by a state. If war were to be waged by private parties, operating

according to the whims of individual leaders, every place that was
seized would be sacked and outraged ; and war would be the pretence

to satiate private gi-eed and spite. Hence, all civilized nations have

agreed in the position that war to l)e a defence to an indictment for

homicide or other wrong, must be conducted by a belligerent state,

and that it can not avail voluntary combatants not acting under the

commission of a Ix'iligerent. Hut free-booters. or detached bellies of

v()hniteei*K, acting in subordination to a general system, if they wear

a distinctive uniform, are to be regarded as soldiers of a belligerent

army. Mr. Field, in his proposed code, thus speaks: 'The following

persons, and no others, are deemed to Iw impressed with the military

character:— (1) Those who constitute a part of the military forces of

the nation; and (2) those who are connected with the operations

thereof, by the express authority of the nation.' This was accorded

to the partisans of Marion and Sumter in the American Revolution,

they Ix'ing treated as l)elligerents by I»rd Rawdon and Lord Corn-

wallis, wlio were in successive command of the British forces in

South Carolina : by Napoleon to the German independent volunteers

in the later Napoleonic campaigns: and by the Austrian^, at the time
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of the uprising of Italy, to the forces of Garibaldi. (Lawrence's

Wheaton's Elem. of Tnt. Law, 627, pt. iv, chap, ii, § 8; Dana's

Wheaton, § 356 ; Bluntschli, Droit Int. Codifie, § 569, cited by Field,

ut supra.) There must, however, be a military uniform, and this

test was insisted on by the Government of the United States in its

articles of war issued in 1863, and by the German Government in its

occupation of France in 1871. The same privileges attach to sub-

sidiary forces, camp followers, etc. But ununiformed predatory

guerrilla bands are regarded as outlaws, and may be punished

by a belligerent as robbers and murderers. (Halleck's Int. Law and

Laws of War, 386, 387; Heffter, Droit Int., § 126; 3 Phillimore's

Int. Law, § 96 ; Lieber's Instructions for the Government of Armies

of the United States, § iv.) But if employed by the nation, they

become part of its forces. (Halleck, 386, § 8; adopted by Field,

ut supra.y
Wharton, Com. Am. Law, § 221.

In negotiating a treaty with Russia, Mr. Buchanan was instructed

to propose the insertion of two articles to the effect (1) that, in case

of war, hostilities should be carried on only by duly commissioned

officers and by persons under orders, except in repelling attack or

invasion or in defense of property; and (2) that each contracting

party should by law provide for the punishment of such of its citi-

zens or subjects, or others under the authority of its laws, as should

violate the terms of the proposed convention, particularly the stipu-

lations for the protection of fishermen, husbandmen, and noncom-

batants and their property, and for preventing breaches of truces and

armistices, injuries to prisoners of war, breaches of capitulations,

unauthorized hostilities, injuries to the bearers of flags of truce, the

massacre of enemies who had surrendered, the mutilation of the dead,

injuries to diplomatic agents, the violation of diplomatic corre-

spondence, and all other breaches of provisions, either of the treaty

or of the law of nations for preserving peace or lessening the evils

of war. It was besides proposed that the contracting parties should

agree to enter into further negotiations for mitigating the horrors

of war and confining its operations as much as possible to the mili-

tary forces of the parties. It was stated that the proposed articles

were " both of them new in our diplomacy," as well as in that of

other nations, but that it was believed that they would, if adopted, be

useful to the cause of humanity and civilization.

Mr. Livingston, Sec. of State, to Mr. Buchanan, min. to Russia, No. 2,

March 31, 1832, MS. Inst. U. States Ministers, XIII. 281.

February 10, 1904, the Japanese Government, on the outbreak of

war with Russia, published regulations which required war corre-

spondents who wished to follow the Japanese army to make appli-
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cation to the Japanese war department. The applications of foreign

correspondents were required to be sent through their respective

ministers or consuls and the department of foreign affairs. The
officers of the arm}' were required to accord to correspondents, as far

as circumstances permitted, suitable treatment and facilities, and

when in the field and in case of necessity to give them food or, when
so requested, transportation in vessels or vehicles. A war corre-

spondent violating the criminal law, military criminal law, or the

law for the preservation of military secrets was to be adjudged and

punished by court-nuirtial according to the military penal code.

For. Rel. 1904. 41."); Monthly Consular Reports, May. XiH)4. LXXV. :\m.

Regulations were also issue<l governing naval war correspondents.

(Id. 395.)

" By the law of war either party to it may receive and list among
his troops such as quit the other, unless there has been a previous stip-

ulation that they shall not be received. But when they [such refu-

gees] have been received, a high moral faith and irrevocable honor,

sanctioned by the usages of all nations, gives to them protection per-

sonally, and security for all that they have or may possess. They are

exempt also from* all reproach from the sovereignty to which their

services have l)een rendered. Nothing that they claim as their own
can he taken from them, upon the imputation that they had forfeited

or meant to relinquish it by the abandonment of their allegiance to

the sovereignty which they had left."'

Wayne, J., United States v. Reading, 18 How. 10.

2. NoNi-iAinuTV FOR Bkixioerent Acts.

§ 1110.

An officer of the Army of the ITnited States, whilst serving in the

enemy's country during the rebellion, was not liable to an action in

the courts of that country for injuries resulting from his military

orders or acts; nor could he be reijuired by a civil ti'ibunal to justify

or explain them upon any allegation of the injured party that they

were not justified by military necessity. He was subject to the laws

of war, and amenable only to his own Government.

Dow r. .Tohnson, 100 U. S. 158.

A person voluntarily residing within the Confederate lines cannot

maintain an action against a Confederate .soldier who, under military

orders, burned the former's cotton to prevent it from falling into

the hands of the Union forces, such destruction being a justifiable

exercise of the rights of war.

Ford V. Surget (1878). 97 U. S. 594. 000 (1878).
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During the civil war where a United States officer in command of

troops, Avhile in an insurgent State, seized property belonging to a

citizen thereof and sold it to a third person and the latter was sued

after the war by such former owner. Held, that the court had no

jurisdiction over the subject-matter, as the seizure was an act of war,

and the A^alidity of such acts cannot be tried in a municipal court in

a common-law proceeding.

Coolidge r. CJuthrie. 1 Flip. C. C. 97.

VI. BELLIGERENT MEASURES.

1. Permissible Violence.

§ nil.

A belligerent has in a general sense the right to use all forms of

violence against the person and property of his enemy that may be

necessary to bring the latter to terms; so that violence, when used to

that end, ceases to be permissible only when it is shown to be wanton,

or grossly disproportioned to the end to be attained.

Hall. Int. Law (.5th ed.). 531.

" 14. Military necessity, as understood by modern civilized nations,

consists in the necessity of those measures which are indispensable

for securing the ends of the war, and which are lawful according to

the modern law and usages of war.

" 15. Military necessity admits of all direct destruction of life or

limb of armed enemies, and of other persons whose destruction is

incidentally unavoidable in the armed contests of the war; it allows

of the capturing of every armed enemy, and every enemy of impor-

tance to the hostile government, or of peculiar danger to the captor;

it allows of all destruction of property, and obstruction of the ways

and channels of traffic, travel, or communication, and of all withhold-

ing of sustenance or means of life from the enemy; of the appro-

priation of whatever an enemy's country affords necessary for the

subsistence and safety of the Army, and of such deception as does

not involve the breaking of good faith either positively pledged,

regarding agreements entered into during the war, or supposed by

the modern law of war to exist. Men who take up arms against

one another in public war do not cease on this account to be moral

beings, responsible to one another and to God.

"16. Military necessity does not admit of cruelty—that is, the

infliction of suffering for the sake of suffering or for revenge, nor

of maiming or wounding except in fight, nor of torture to extort con-

fessions. It does not admit of the use of poison in any way, nor of
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the wanton devastation of a district. It admits of deception, but dis-

claims acts of perfidj' ; and, in general, military necessity does not

include any act of hostility which liiakes the return to peace unneces-

sarily difficult.

" 17. War is not carried on by arms alone. It is lawful to starve

the hostile belligerent, armed or unarmed, so that it leads to the

speedier subjection of the enemy.
" 18. AMien a commander of a besieged place expels the noncom-

batants, in order to lessen the nmnber of those who consume his stock

of provisions, it is lawful, though an extreme measure, to drive them

back, so as to hasten on the surrender."

lustruetions for the Uovernmeut of Armies of the Uuitetl States in the

Field, Ueneral Orders, No. 100, April 24, 1863, War of the Kebellioii.

Official Records, series 3, III. 150.

" 68. Modern wars are not internecine wars, in which the killing

of the enemy is the object. The destruction of the enemy in modern

war, and, indeed, modern war itself, are means to obtain that object

of the belligerent which lies beyond the war.
" Unnecessary or revengeful destruction of life is not lawful.

" 69. Outposts, sentinels, or pickets are not to be fired upon, except

to drive them in, or when a positive order, special or general, has

been issued to that effect.

" 70. The use of poison in any manner, be it to poison wells, or food,

or arms, is wholly excluded from modern warfare. He that uses it

puts himself out of the pale of the law and usages of war.
" 71. Whoever intentionally inflicts additional wounds on an

enemy already wholly disabled, or kills such an enemy, or who orders

or encourages soldiers to do so, shall suffer death, if duly convicted,

whether he Indongs to the Army of the United States, or is an enemy
captured after having committed his misdeed."

Instructions for the Government of Armies of the Unitetl States in the

Field, General Orders, No. 100, April 24, 1863, Id. 155.

2. Sieges and Bombabdments.

§ 1112.

" 10. Commanders, whenever admissil)le, inform the enemy of their

intention to bombard a place, so that the noncombatants, and espe-

cially the women and children, may 1k» removed before the bombard-
ment connnences. Hut it is no infraction of the common law of war
to omit thus to inform the enemy. Surprise may Ije a necessity."

Instructions for the Government of Armies of the I'nlted States in th.>

Field, General Orders, No. 100, April 24, 1863, Id. 150.
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'•'Article XXVI. The Cominander of an attacking force, before

commencing a bombardment, except in the case of an assault, should

do all he can to warn the authorities."

Convention respecting the Laws and Customs of War on Land, The
Hague, July. 29, 1899, 32 Stat II. 1818.

" 115. It is customary to designate by certain flags (usually yellow)

the hospitals in places which are shelle.d. so that the besieging enem}'

may avoid firing on them. The same has been done in battles when
hospitals are situated within the field of the engagement.

" IIG. Honorable belligerents often request that the hospitals

within the territory of the enemy may be designated, so that they may
be spared.

"An honorable belligerent allows himself to be guided by flags or

signals of protection as much as the contingencies and the necessities

of the fight will permit.

" 117. It is justly considered an act of bad faith, of infamy or

fiendishness, to deceive the enemy by flags of protection. Such act

of bad faith may be good cause for refusing to respect such flags.

" 118. The besieging belligerent has sometimes requested the be-

sieged to designate the buildings containing collections of Avorks of art,

s-cientific museums, astronomical observatories, or precious libraries,

so that their destruction may be avoided as much as,possible."

Instructions for the Government of Armies of tlie United States in the

Field, General Orders, No. 100, Ai)ril 24. 1863, War of the Rebellion,

Official Records, series 3. III. 160.

"Article XXVII. In sieges and bombardments all necessary steps

should be taken to spare as far as possible edifices devoted to religion,

art, science, and charity, hospitals, and places where the sick and

wounded are collected, provided they are not used at the same time

for military purposes.

" The besieged should indicate these buildings or places by some

particular and visible signs, which should previously be notified to

the assailants."

Convention respecting the Law'S and Customs of War on Laud, The Hague,

July 29, 1899, 32 Stat. II. 1818.

General Scott, in giving an account of the siege of Vera Cruz,

says that ground was broken March 18, 1847, and by the 22d heavy

ordnance enough being in position, the governor of the city, who was
also governor of the castle, was duly summoned to surrender. Imme-
diately on his refusal, fire on the walls and forts was opened. Some
of the shot and shells unavoidably penetrated the city and set fire

to many houses. By the 24th additional heavy guns were landed,
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and the whole was " in awful activity." The same day came a

memorial from the foreign consuls, asking for a truce to enable them

and the women and children among the inhabitants to withdraw in

safety. " They had," says Scott, "" in time been duly warned of the

impending danger, and allowed to the '22d to retire, which they had

sullenly neglected, and the consuls had also declined the written safe-

{fuards I had pressed upon them. The season had advanced, and I

was aware of several cases of yellow fever in the city and neighbor-

hood. Detachments of the enemy too were accumulating behind us,

and rumors spread, by them, that a formidable army would soon

approach to raise the siege. Tenderness therefore for the women and

children—in the form of delay—might, in its consequences, have led

to the loss of the campaign, and. indeed, to the loss of the army—two-

thirds by pestilence, and the remainder by surrender. Hence I

promptly replied to the consuls that no truce could l)e allowed except

on the application of the governor (General Morales), and th<tt with

a view to surrender. Accordingly, the next morning (leneral Lan-

dero, who had been put in the supreme command for that purpose,

offered to entertain the question of submission. Commissioners were

appointed on both sides, and on the 27th terms of surrender, including

both the city and castle of Ulloa, agreed upon, signed andgexchanged.

The garrisons marched out, laying down their arms, and were sent

home prisoners of war on parole.

" This was better for the consuls, women, and children, as well as

for the United States, than the temporary truce that I rejected

—

notwithstanding the ignorant censure cast on my conduct, on that

occasion, by Mr. William Jay, in his book

—

Rcn'ew of the Causes and

Consegvenres of the Mexican War, pp. 202-4."

Scott, Autobiography, II. 42«}-428.

The minister of the United States in Nicaragua, on his report

that revolutionists had bomi)arded Managua from the sea without

warning, killing one person near the American legation and wound-

ing several others, was instructed "' to present, either jointly with the

other diplomatic representatives or in a se|)arate note to the titular

government, a protest against the waging of hostilities without warn-

ing, whereby foreigners are endangered." The minister, as it tran-

spired, had already made a protest against tin' l)oml)ar(linent. as an
" act of barbarism," to (Jeneral Z<'laya, presJdiMit of the revolutionaiv

junta, which was style<l " Jtnita de (Jobierno." (leneral Zelaya,

l)esides taking exception to the language of the |)r()test. justified his

action on the ground (1) that Managua was a f()rti(i<'(l |)la(«' in

which the enemy were entrenclied and from which llicy (iitd on his

forces who, wishing to avert hostilities, in reality remained in front
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of the city several hours without firing, and (2) that a messenger

with a flag of truce was sent to the officers in command in Managua
and was in bad faith detained by them. The minister replied:

" Your explanation is a reasonable one, and is accepted in full faith."

Mr. Adee, Act. Sec. of State, to Mr. Baker, miu. to Nicaragua, tel.,

.July 25. 1898, For. Rel. 1898, 204.

See, also. For. Kel. 1893, 20G-209.

3. Devastation.

§1113.

" The measure of permissible devastation is to be found in the strict

necessities of war. The right being thus narrowed, it. is easy to dis-

tinguish betw^een three groups of cases, in one of which devastation is

ahvays permitted, while in a second it is always forbidden, and in a

third it is permitted in certain circumstances. To the first group

belong those cases in which destruction is a necessary concomitant

of ordinary military action, as when houses are razed or trees cut

down to strengthen a defensive jjosition, when the suburbs of a forti-

fied town are demolished to facilitate the attack or defence of the

place, or when a village is fired to cover the retreat of an army.

Destruction, on the other hand, is always illegitimate when no mili-

tary end is served, as is the case when churches or public buildings,

not militarily used and so situated or marked that they can be dis-

tinguished, are subjected to bombardment in common with the

houses of a besieged town. Finally, all devastation is permissible

when really necessary for the preservation of the force committing it

from destruction or surrender ; it would even be impossible to deny to

an invader the right to cut the dykes of Holland to save himself from

such a fate; but when, as in the case supposed, the devastation is

extensive in scale and lasting in effect, modern opinion would demand
that the necessity should be extreme and patent."

Hall, Int. Law (5th ed.), p. 535, citing Manning, ch. v.; Heffter, § 125;

Twiss, War, § 65 ; Bluntschli, § G63 ; Calvo, § 1919.

At a meeting attended by the Boer generals, at Brussels, Oct. 6, 1902,

General Delarey asked of what use was the sum of £3,000,000 prom-

ised by England, when their losses were estimated at £75,000,000?

General Botha dwelt on the hori'ors of the concentration camps, the

farm burning, and the devastation caused by the English. (Loudon

Times, weekly, Oct. 10, 1002, p. 040, col. 2.)

4. Retaliation.

§ 1114.

"The British Government, having sent to England, early in 1813,

to be tried for treason, twenty-three Irishmen, naturalized in the

United States, who had been captured in vessels of the United States,
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Congress authorized the President to retaliate. Under this act, Gen-

eral Dearborn placed in close confinement twenty-three prisoners

taken at Fort George. General Prevost, under the express directions

of Lord Bathurst, thereupon ordered the close imprisonment of

double the number of commissioned or uncommissioned United States

officers. This was followed by a threat of 'unmitigated severity

against the American citizens and villages' in case the system of

retaliation was pursued. Mr. Madison having retorted by putting

in confinement a similar number of British officers taken by the

United States, General Prevost immediately retorted by subjecting to

the same discipline all his prisoners whatsoever. The difficulty was
aggravated by the denunciation by leading New England Federalists

of ' this policy of exposing our own citizens to imprisonment and

death for the sake of a set of foreign renegades, as they were bitterly

described,' ' and the escape of some of the imprisoned British officers

from Worcester jail gave very general satisfaction.' (6 Hildreth's

Hist., U. S. 446.) (Mr. Hildreth's attachment to the Federalists, it

must be remembered, gives to statements such as this peculiar weight.)

In Massachusetts this sentiment took effect in a statute forbidding the

use of the State jails to the United States for prisoners of war; and

the jailers were directed to discharge all prisoners of war after thirty

days' confinement. An act of Congress was at once passed authoriz-

ing the United States marshals, Avhen the State jails were refused, to

provide other places of confinement, and the legislature of Pennsyl-

vania at once granted its prisons for this purpose. A better temper,

however, soon came over the British (Jovernment, by whom this sys-

tem had been instituted. A party of United States officers, who were

prisoners of war in P^ngland, were released on parole, with instruc-

tions to state to the President that the twenty-three prisoners who
had Ijeen charged with treason in England had not been tried, but

remained on the usual basis of prisoners of war. This led to tlie

dismissal on parole of all the officers of lK)th sides."'

Wharton, Int. Law Digest, III. 330, citing, as to troatniont of prisoners of

war in tiio war of 1812, Am. State Paiiers, For. Rol. III. G-'JO; Law-

rence, Com. sur. Wheaton, III. 229.

" Having been called upon by the governor-general of the Canadas

to aid him in carrying into etlect measures of retaliation against the

inhabitants of the United States for the wanton destruction com-

mitted by their army in Upper C^mada, it has become imperiously

my duty, conformably with the nature of the governor-genera I's

application, to issue to the naval force under my command, an oivler

to de.stroy and lay waste such towns and districts upon the coast as

may be found assailable.

H. Doc. 551—vol 7 13
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" I had hoped that this contest would have terminated without my
being obliged to resort to severities which are contrarj^ to the usage of

civilized warfare, and as it has been wnth extreme reluctance and con-

cern that I have found myself compelled to adopt this system of dev-

astation, I shall be equally gratified if the conduct of the Executive

of the United States will authorize my staying such proceedings, by

making reparation to the suffering inhabitants of Upper Canada,

thereby manifesting that if the destructive measures pursued by their

army were ever sanctioned, they will no longer be permitted by the

Government."

Vice-Admiral Coclarane to Mr. Monroe, Sec. of State, Aug. 18, 1814, 3 Am.
State Papers, For. Rel. 093.

" I have had the honor of receiving your letter of the 18th of

August, stating that, having been called on by the governor-general

of the Canadas, to aid him in carrying into effect measures of retalia-

tion against the inhabitants of the United States for the wanton deso-

lation committed by their army in Upper Canada, it has become your

duty, conformably with the nature of the governor-general's applica-

tion, to issue to the naval force under your command an order to

destroy and lay waste such tow^ns and districts upon the coast as may
be found assailable.

" It is seen, with the greatest surprise, that this system of devasta-

tion, Avhich has been practiced by the British forces, so manifestly

contrary to the usage of civilized warfare, is placed by you on the

ground of retaliation. No sooner were the United States compelled

to resort to war with Great Britain, than they resolved to wage it

in a manner most consonant to the principles of humanity, and to

those friendly relations which it was desirable to j^reserve between

the two nations after the restoration of peace. They perceived, how-

ever, with the deepest regret, that a spirit, alike just and humane was

neither cherished nor acted on by your Government. Such an asser-

tion would not be hazarded if it was not supported by facts, the proof

of which has, perhaps, already carried the same conviction to other

nations that it has to the people of these States. AVithout dwelling

on the deplorable cruelties committed by the savages in the British

ranks, and in British pay at the river Raisin, which to this day have

never been disavowed or atoned for, I refer, as more immediately

connected with the subject of your letter, to the wanton desolation

that was committed at Havre de Grace and at Georgetown, early in

the spring of 1818. These villages were burnt and ravaged by the

naval forces of Great Britain, to the ruin of their unarmed inhabit-

ants, who saw with astonishment that they derived no protection to

their property from the laws of war. During the same season, scenes

of invasion and pillage, carried on under the same authority, were
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witnessed all along the waters of the Chesapeake, to an extent inflict-

ing the most serious private distress, and under circumstances that

justified the suspicion that revenge and cupidity, rather than the

manly motives that should dictate the hostility of a high-minded foe,

led to their perpetration. The late destruction of the houses of the

Government in this city is another act which comes necessarily into

view. In the wars of modern Europe, no example of the kind, even

among nations the most hostile to each other, can be traced. In the

course of ten years past, the capitals of the principal powei*s of the

continent of Europe have been conquered, and occupied alternately

by the victorious armies of each other, and no instance of such wanton

and unjustifiable destruction has been seen. We must go back to

distant and barbarous ages to find a parallel for the acts of which I

complain.

"Although these acts of desolation invited, if they did not impose

on the (jovernment the necessity of retaliation, yet in no instance has

it been authorized.

" The burning of the village of Newark, in Upper Canada, posterior

to the early outrages above enumerated, was not executed on that

principle. The village of Newark adjoined Fort George, and its de-

struction was justified by the officers who ordered it, on the ground

that it became necessary in the military operations there. The act,

however, was disavowed by the Government. The burning which

took place at Long Point was unauthorized by the Government, and

the conduct of the officer subjected to the investigation of a military

tribunal. For the burning at St. David's, committed by stragglers,

the officer who commanded in that quarter was dismissed, without a

trial, for not preventing it.

" I am commanded by the President distinctly to state, that it as

little comports with any orders which have been issued to the mili-

tary and naval commanders of the United States, as it does with the

established and known humanity of the American nation, to pursue

a system which it appears you have adopted. This Govermnent
owes it to itself, to the principles which it has ever held sacred, to

disavow, as justly chargeable to it, any such wanton, cruel, and

unjustifiable warfare.

"Whatever unauthorized irregularities may have been committed

by any of its troops, it would have Ihmmi ready, acting on these prin-

ciples of sacred and eternal obligation, to disavow, and, as far as

might bo |)racticablc, to repair. But in the j)lan of desolating war-

fare which your letter so explicitly nuikes known, and which is

attempted to Ih^ excused on a plea so utterly groundless, the President

I)orceives a spirit of deep-rooted hostility, which, without the evi-

dence of such facts, he could not have believed existed, or woiiM have

been carried to such an extremity.
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" For the reparation of injuries, of whatever nature they may be,

not sanctioned by the law of nations, which the military or naval

force of either power may have committed against the other, this

Government will always be ready to enter into recij^rocal arrange-

ments. It is presumed that your Government will neither expect nor

propose any which are not reciprocal.

•* Should your Government adhere to a system of desolation, so

contrary to the views and practice of the United States, so revolting

to humanity, and repugnant to the sentiments and usages of the civil-

ized world, whilst it will be seen with the deepest regret, it must and

will be met with a determination and constancy becoming a free

people contending in a just cause for their essential rights and their

dearest interests."

Mr. Monroe, Sec. of State, to Vice-Admiral Cochrane, Sept. 6, 1814, 3 Am.
State Papers, For. Rel. 693.

" I have had the honor to receive your letter of the 16th instant

this morning, in reply to the one which I add.essed to you from the

Patuxent.

"As I have no authority from my Government to enter upon any

kind of discussion relative to the points contained in your letter, I

have only to regret that there does not appear to be any hope that I

shall be authorized to recall my general order; which has been further

sanctioned by a subsequent request from Lieutenant-General Sir

George Prevost.

"A copy of your letter will this day be forwarded by me to Eng-
land, and, until I receive instructions from my Government, the meas-

ures which I have adopted must be persisted in, unless remuneration

be made to the inhabitants of the Canadas for the injuries they have

sustained from the outrages committed by the troops of the United

States."

Vice-Adniiral Cochrane to Mr. Monroe, Sec. of State, Sept. 19, 1814, 3 Am.
State Papers, For. Rel. 694.

" 27. The law of war can no more wholly dispense with retaliation

than can the law of nations, of which it is a branch. Yet civilized

nations acknowledge retaliation as the sternest feature of Avar. A
reckless enemy often leaves to his opponent no other means of secur-

ing himself against the repetition of barbarous outrage.

" 28. Retaliation will therefore never be resorted to as a measure

of mere revenge, but only as a means of protective retribution, and
moreover cautiously and unavoidably—that is to say, retaliation shall

only be resorted to after careful inquiry into the real occurrence and
the character of the misdeeds that may demand retribution.
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" Unjust or inconsiderate retaliation removes the belligerents farther

and farther from the mitigating rules of regular war, and by rapid

steps leads them nearer to the internecine wars of savages."

Instructions for the Government of Armies of the United States in the

Field. General Orders. No. 100, April 24, 18(J3, War of the Rebellion,

Official Records, series 3, III. 151.

By an order of the President, dated April 21, 1902, a court-martial

was convened in the Philippines to try Brigadier-General Jacob H.

Smith, U. S. A., on charges based on certain oral orders which he

gave in the autumn of 1901 to Major L. W. T. Waller, of the Marine

Corps, then serving with a battalion of marines, under his orders as

commander of the Sixth Separate Brigade in Samar. The forces under

General Smith were then engaged in a punitory movement, rendered

necessary by the treacherous massacre of an American force at Balan-

giga, in Samar, in September, 1901. It was shown that General

Smith gave Major Waller the following oral instructions: '* I want

no prisoners. I wish you to kill and burn; the more you kill and

burn the better you will please me." He also declared that '' the in-

terior of Samar must be made a howling wilderness," and that he

wanted all persons killed who were capable of bearing arms and in

actual hostilities against the United States; and, in reply to an in-

quiry by Major Waller for an age limit, designated the age of ten

years. The court-martial found General Smith guilty of conduct

to the prejudice of good order and military discipline, and sentenced

him to l)e admonished by the reviewing authority, but appended to

the sentence the following explanation

:

" The court is thus lenient in view of the undisputed evidence that

the accu.sed did not mean everything that his unexplained language

implied; that his subordinates did not gather such a meaning; and

that the orders were never executed in such sense, notwithstanding

that a desperate struggle was lx*ing conducted with a cruel and

savage foe."

It appeared that General Smith was wont at times to use extrava-

gant expres.sions, and that this was a matter of conuuon knowledg*'.

His oral instructions to Major Waller acquired notoriety in connec-

tion with the sul)sequent trial of that officer on the charge of having

caused certain natives to Ix' put to death without proper trial. Major

Waller, however, as it appears, did not defend this act on the ground

of any orders received from General Smith, but on the ground that,

as commanding officer, he was justified by the laws of war. [xMause of

<he treachery of the natives in question, who had acted as bearers or

guides of one of his exjxHlitions.

President K(M)sevelt, in reviewing the sentence of the court -nii-rtial,

besides giving the recommended admonition, directed that (ieneral
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Smith, who had reached the age of 62 years and was therefore subject

under the law to be so dealt with, be retired from the active list. The
President's order was as follows:

" The findings and sentence of the court are approved. I am well

aware of the danger and great difficulty of the task our Army has had
in the Philippine Islands, and of the well-nigh intolerable provoca-

tions it has received from the cruelty, treachery, and total disregard

of the rides and customs of civilized warfare on the part of its foes.

I also heartily approve the employment of the sternest measures nec-

essary to put a stop to such atrocities, and to bring this war to a close.

It would be culpable to show weakness in dealing with such foes or

to fail to use all legitimate and honorable methods to overcome them.

But the very fact that warfare is of such character as to afford infi-

nite provocation for the commission of acts of cruelty by junior offi-

cers and the enlisted men, must make the officers in high and respon-

sible positions peculiarly careful in their bearing and conduct so as

to keep a moral check over any acts of an improper character by their

subordinates.

"Almost universally the higher officers have so borne themselves

as to supply this necessary check; and with but few exceptions the

officers and soldiers of the army have shown wonderful kindness and

forbearance in dealing with their foes. But there have been excep-

tions ; there have been instances of the use of torture and of improper

heartlessness in warfare on the part of individuals or small detach-

ments.
•' In the recent campaign ordered by General Smith, the shooting

of the native bearers by the orders of Major Waller was an act which

sullied the American name, and can be but partly excused because of

Major Waller's mental condition at the time, this mental condition

being due to the fearful hardship and suffering which he had under-

gone in his campaign. It is impossible to tell exactly how much
influence language like that used by General Smith may have had in

preparing the minds of those under him for the commission of the

deeds which we regret. Loose and violent talk by an officer of high

rank is always likely to excite to wrongdoing those among his subordi-

nates whose wills are weak or whose passions are strong.

" General Smith has behind him a long career distinguished for gal-

lantry and on the whole for good conduct. Taken in the full, his work
has been such as to reflect credit upon the American Army, and there-

fore upon the nation ; and it is deeply to be regretted that he should

have so acted in this instance as to interfere with his further useful-

ness in the Army. I hereby direct that he be retired from the active

list.
"

The foregoing order was accompanied with a report by Mr. Hoot,

Secretary of War. In this report Mr. Root found as a fact that
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General Smith's oral instructions " were not taken literally and were

not followed," and that " no women or children or helpless persons

or noncombatants or prisoners were put to death in pursuance of

them." He said

:

"An examination of the evidence has satisfied me that the con-

viction was just, and that the reasons stated for the very light sen-

tence imposed are sustained by the facts. General Smith, in his con-

versation with Major Waller, was guilty of intemperate, inconsider-

ate, and violent expressions, which, if accepted literally, would

grossljj^ violate the humane rules governing American armies in the

field, and if followed would have brought lasting disgrace upon the

military service of the United States. Fortunately, they were not

taken literally and were not followed. Xo women or children or

helpless persons or noncombatants or prisoners were put to death

in pursuance of them.

"An examination of the records and proceedings upon the trial of

Major Waller, which immediately preceded that of General Smith,

shows that the instructions in question bore no relation to the acts

for which Major Waller was tried, and were not alleged by him as

justification for those acts. Major Waller was tried for causing cer-

tain natives, who had acted as bearers or guides of one of his expe-

ditions, to be put to death for treachery without proper trials; and ho

defended his action, not upon the ground of any orders received from

General Smith, but upon the ground that as commanding officer he

was justified by the laws of war.
" General Smith's written and printed orders, and the actual con-

duct of military operations in Samar, were justified by the history

and conditions of the warfare with the cruel and treacherous savages

who inhabited the island, and their entire disregard of the laws of

war, were wholly within the limitations of General Orders, No. 100,

of 180.3, and were sustained by precedents of the highest authority.

Thus, in 1770, Washington ordered General Sullivan in the campaign

against the Six Nations to seek the total destruction and devastation

of their settlements. He wrote, ' But you will not by any means

listen to overtures of peace before the total ruin of their settlement

is effected. . . . Our future security will be in their inability

to injure us, the distance to which they are driven, and in the terror

with which the severity of the chastisement they receive will inspire

them.'

"The Fort Phil Kearny maasacre in IHiU;. for the base treachery,

revolting cruelty, and the conditions of serious danger which fol-

lowed it (lid not approach the nuissacre at Balangiga in Saniar in

SeptemlMM', li)01. There the natives had Invn treated with kindness

and confi<len<"e, lilMMiy and s<'lf-governnient had U'en given to (hem.

Captain Connell, tlie American conunander, was of the same faith
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and had been worshipping in the same church with them. With all

the assurance of friendship our men were seated at their meal unarmed

among an apparently peaceful and friendly community, when they

were set upon from behind and butchered and their bodies when
found by their comrades the next day had been mutilated and treated

with indescribable indignities. Yet there was no such severity by

American soldiers in Samar as General Sherman proposed toward

the Sioux after Fort Phil Kearny.
" It is due, however, to the good sense and self-restraint of General

Smith's subordinates, and their regard for the laws of war, rather

than to his own self-control and judgment, that his intemperate and

unjustifiable verbal instructions were not followed, and that he is

relieved from, the indelible stain which would have resulted from a

literal compliance with them.
" It is the duty of a general officer whose age and experience have

brought him to high command not to incite his subordinates to act*

of lawless violence, but to so explain to them the application of the

laws of war and the limitations upon, their conduct as to prevent

transgressions upon their part and supplement their comparative

inexperience by his wise control. In this General Smith has signally

failed, and for this he has been justly convicted. Although the

sentence imposed is exceedingly light, it carries with it a condemna-

tion which, for an officer of his rank and age, is really severe pun-

ishment.
" For this reason and for the further reason that General Smith has

served his country long and faithfully, has exhibited high courage

and good conduct in many battles, has been seriously wounded in the

civil war and in the war with Spain, and is about concluding a

long and honorable career as a faithful and loyal servant of his coun-

try, I recommend that the mild sentence imposed be confirmed.
" Should you approve the findings and sentence of the court in

accordance with this recommendation, I feel bound to say, further,

that in view of the findings and sentence and of the evident infirm-

ities which have made it possible that the facts found should exist,

it is not longer for the interest of the service that General Smith
should continue to exercise the command of his rank. His usefulness

as an example, guide, and controlling influence for the junior officers

of the Army is at an end ; and as he is already upward of sixty-two

years of age, I recommend that you exercise the discretion vested in

you by law and now retire him from active service."

S. Doc. 213, 57 Cong. 2 sess. 2, 3, 5.
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5. Deceit.

§ 1115.

Deceit against an enemy is as a rule permitted; but it is clearly

understood that this does not embrace the abuse of signs which are

employed in special cases to prevent the exercise of force or to secure

immunity from it. " Thus information must not be surreptitiously

obtained under the shelter of a flag of truce, and the bearer of a

misused flag may be treated by the enemy as a spy; buildings not

used as hospitals must not be marked with a hospital flag; and per-

sons not covered by the provisions of the Geneva Convention must not

be protected by its cross. A curious arbitrary rule affects one class of

s-tratagems by forbidding certain permitted means of deception from

the moment at which they cease to deceive. It is perfectly legitimate

to use the distinctive emblems of an enemy in order to escape from him

or to draw his forces into action ; but it is held that soldiers clothed in

the uniforms of their enemy must put on a conspicuous mark by

which they can be recognized before attacking, and that a vessel

using the enemy's flag must hoist its own flag before firing with shot

or shell."

Hall, Int. Law, nth ed. 537-539, citing Ortolan, Liv. III. chap. I.; Pistoye

et Duverdy, I. 231-234 ; Bluntchli, § 5G5 ; The Peacock, 4 Rob. 187.

" 101. While deception in war is admitted as a just and necessary

means of hostility, and is consistent with honorable warfare, the

common law of war allows even capital punishment for clandestine

or treacherous attempts to injure an enemy, l)ecause they are so dan-

gerous, and it is so difficult to guard against them.-'

In.structions for the fiovernuient of Armies of the I'nitwl States in the

Field. General Orders, No. 100, April 24, 18(«, War of the Hebelliou,

Official Records, series .3, III. 159.

"Article XXIV. Ruses of war and the employment of methods

necessary to obtain information about the enemy and the country, are

considered allowable."

Convention respecting the Laws and Customs of War on Land, The
Hague. .Inly 29. 1.S99. .'^2 Stat. II. 1818.

6. Treatment ok Resident Alien Enemies.

§ 1116.

See, as to expulsion, supra, S .VI9.

Various measures have l)een adopted by governments in i*elation

to alien enemies residing within tlu'ir territory. Such jx'rsons may,

says Kivier, Ik? detained, e><pecially tliost' subject to military service;
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or they may be interned in determinate places, or yet may be expelled,

ti brief delay being allowed them for settling up their affairs. But
such measures, although justified by the right of self-preservation, are

less and less practiced and are often criticised as not being in har-

mony with the spirit of modern war.

Rivier, Principes du Droit des Gens, II. 230. In 1755 British subjects

were expelled from France ; while in 1803 those between the ages

of 18 and GO were declared prisoners of war by Napoleon, ostensibly

as an act of reprisals for the capture of French ships. During the

Crimean war Russian subjects were permitted to remain in England

and France. In 1870 Frenchmen were permitted to remain in Ger-

many. On the contrary, Germans in France were first detained ; but

afterwards, by an order of Aug. 28, 1870, those residing in Paris or

the Department of the Seine, were, on the ground of national defense

as well of their personal safety, required to depart within three days,

and either to leave the country or to retire to one of the depart-

ments below the Loire. By a ukase of May 12, 1877, Turkish

subjects in Russia were permitted to continue to reside there and

continue their business, subject to the laws. In 1879 Chileans were

expelled from Bolivia and their goods confiscated. (Ibid.)

The instructions issued to United States marshals with regard to alien

enemies during the war of 1812 were of a general nature. The
minor police regulations concerning such aliens were confided to the

marshals, respectively, under those general instructions. (Mr.

Adams, Sec. of State, to Mr. Cuthbert, M. C, March 1, 1821, 18 MS.

Dom. Let. 274.)

By treaties of commerce it has often been stipulated that the citi-

zens of the one country residing within the territories of the other

shall, in the event of war, have a certain time within which to col-

lect or dispose of their effects and depart. In yet other cases it has

been provided that such persons may during the war continue their

residence and business, so long as they behave themselves. See, for

example, the treaty between the United States and the Argentine

Confederation, July 10, 1853, Article XII.

" Japanese subjects are allowed to continue, under the protection of

the Russian laws, their sojourn and the exercise of peaceful occupa-

tions in the Russian Empire, excepting in the territories which are

under the control of the imperial viceroy in the Far East."

Imperial Russian order, Feb. 14, 1904, For. Rel. 1904, 727; also Monthly

Consular Reports, May, 1904, LXXV. 397.

7. Prohibition of Exports.

§ 1117.

A libel was filed against the French privateer La Vengeance for

forfeiture for exporting arms and munitions of war in violation of

the act of May 22, 1793, prohibiting such exportation for a year. I'he



§ 1117.] PROHIBITION OF EXPOBTS. 193

district court made a decree of forfeiture, which was reversed by the

circuit court on the ground that there had been no exportation within

the meaning of the statutes. The Supreme Court affirmed the decree

of the circuit court with costs, but the next day ordered the words
" with costs " to be stricken out, " as there appeared to have been some

cause for the prosecution." The question whether costs could in any

case be awarded against the United States was left open.

United States v. La Vengeance (179G), 3 Dall. 297, 301.

The act of May 22, 1793, was passed, not during war, but in expectation

or appreliension of war.

As to the British royal proclamation issued Nov. 30, 1861, in apprehension

of hostilities on account of the case of the Trent, prohibiting the

exportation from the United Kingdom of guniK)wder, saltpeter, nitrate

of soda, and sulphur, see Moore, Int Arbitrations, IV. 4379.

April 14, 1862, the Secretary of the Treasury, by order of the Pres-

ident, ordered collectors of customs to " clear no vessel with anthracite

coal for foreign ports nor for home ports south of Delaware Bay till

otherwise instructed." May 18, 1802, this order was " so far modified

as to apply only to ports north of Cape St. Roque, on the eastern

coast of South America, and west of the fifteenth degree of longitude

east." On July 30, 1864, these orders were modified so far as to per-

mit the exportation of anthracite coal to Canada, except by sea, on

condition that the Canadian government should prevent the exporta-

tion or use of the article on seagoing vessels. Appropriate action for

the fulfillment of this condition was taken by the governor-general

of Canada.

Mr. Seward, Sec. of State, to Mr. Stuart, British chargfi, Oct. 3, 1862, Dip.

Ck)r. 1862, 296, 302 ; Mr. Seward, Sec. of State, to Mr. Chase, Sec. of

Treas., Mar. 31, 1864, 63 MS. Dom. Let. r)55; Mr. F. W. Seward,

A8.si8t Sec. of State, to Mr. Draper, Aug. 5. 1864, 65 MS. Dom. Let

418; Mr. F. W. Seward, Assist. Sec. of State, to Mr. Harrington,

Act Sec. of Treas., Aug. 8, 1864, 65 MS. Dom. I^t. 467; Mr. Seward.

Sec. of State, to Mr. Fessenden, Sec. of Treas., Aug. 16, 1864, 65 MS.

Dom. Let. .522.

" Until further instructed you will regard as contraband of war
the foHowing articles, viz: Cannon, mortars, fire-arms, pistols, bombs,

grenades, firelocks, flint, matches, powder, saltpetre, balls, bullets,

pikes, sword.s, sulphur, helmets or Ijoarding caps, sword belts, saddles

and bridles, always excepting the quantity of the said articles which

may Ik^ necessary for the defense of the ship and of those who com-

pose the crew, cartridge-bag material, percussion and other caps,

clothing adapted for uniforms, rosin, sail cloth of all kinds, hemp
and cordage material, ship lumber, tar and pitch, anient spirits,

military persons in the service of the enemy, (lespatches of the enemy,

and articles of like character with those spcciully enumerated.
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" You will also refuse clearances to all vessels which, whatever the

astensible destination, are believed by you, on satisfactory grounds,

to be intended for ports or places in possession or under the control

of insurgents against the United States, or that there is imminent

danger that the goods, wares, or merchandise, of whatsoever descrip-

tion, will fall into the possession or under the control of such insur-

gents. And in all cases where, in your judgment, there is ground for

apprehension that any goods, wares, or merchandise shipped at your

port will be used in any way for the aid of the insurgents or the in-

surrection, you will require substantial security to be given that such

goods, wares, or merchandise shall not in any way be used to give

aid or comfort to such insurgents. You will be especially careful,

upon applications for clearances, to require bonds with sufficient

sureties for fulfilling faithfully all the conditions imposed by law or

departmental regulations from shippers of the following articles to

the ports opened, or to any other ports from which they may easily

be and are probably intended to be reshipped in aid of the existing

insurrection, namely, liquors of all kinds, coals, iron, lead, copper, tin,

brass, telegraph instruments, wire, porous cups, platinum, sulphuric

acid, zinc, and all other telegraph materials, marine engines, screw

propellers, paddle wheels, cylinders, cranks, shafts, boilers, tubes for

boilers, fire bars, and every article whatever which is, can, or may
become applicable for the manufacture of marine machinery or for

the armor of vessels."

Order of the Secretary of the Treasury, May 23, 1862, under the act of

May 20, 1862, given in Mr. Seward, Sec. of State, to Mr. Stuart, Brit-

ish charge, Oct. 3, 1862, Dip. Cor. 1862, 296, 300, 302-303.

May 5, 1864, an Executive order was issued " authorizing and direct-

ing a relaxation of the restriction on the exportation of horses, in

favor of the exportation of certain horses which have been bought

for the personal use of the Emperor of the French and the captain-

general of Cuba."

Mr. Seward, Sec. of State, to Mr. Chase, Sec of Treas., May 5, 1864, 64

MS. Dom. Let, 206.

By a joint resolution of Congress of April 22, 1898, the President

was " authorized, in his discretion and with such limitations and

excejjtions as shall seem to him expedient, to prohibit the export of

coal or other material used in war from any seaport of the United

States until otherwise ordered " by himself or by Congress. For

the purpose of enforcing the provisions of this act, as well as of

regulating the subject of exportations generally during the continu-

ance of the war, a circular was issued by the Treasury Department

April 27, 1898. Under the regulations and practice of that Depart-
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iiient, the interested persons were required to apply to the proper

collector of customs for permission to clear the coal, stating who were

the shippers and who the consignees. They were also required to

make affidavit that the coal was not destined directly or indirectly

for the enemies of the United States, and to agree to advise the

Treasury Department by telegraph of the arrival of the coal at its

destination immediately upon such arrival. The Treasury Depart-

ment reserved the right to require the shipper to give Ixjud for the

transportation of the coal to the port for which clearance was asked,

and from this bond he was not released till the cargo had arrived at

that port or had l)een satisfactorily accounted for. This require-

ment was designed to prevent collusive captures, and was not as a

rule exacted where the collector recommended the clearance and the

standing of all the parties concerned was such as to convince the

Treasury that the additional safeguard might be dispensed with.

In this and in other particulars the action of the Treasury was largely

governed by the circumstances of the case. The restrictions on expor-

tation naturally resulted in a real or apprehended scarcity of coal at

places which depended on the United States, in whole or in part,

for their supply. At Vera Cruz, for example, where there is a con-

siderable demand for the article for railways, double freight rates

were offered for cargoes in the latter part of May.

See Mr. Day, Sec. of State, to Mr. Andrade, Venezuelan in in.. June 0, 1898,

MS. Notes to Venezuelan Leg. IL '22; Mr. Moore, Assist. Sec. of State,

to Mr. Chamberlain, Bureau of Navigation, Treasury Dept.. May 25,

1898, 227 MMS. Dom. Let. (>41.

By a proclamation of Oct. 14, 1005, the President, l)y virtue of the

authority conferred upon him by the joint resolution of April ±2,

1898, prohibited the ex|X)rt of arms and numitions of war fioni the

United States or Porto Rico to the Dominican Republic, " until other-

wise ordered by the President or by Congress."

See supra, § 9<>2.

8. Pbotlction of Neutrai- Persons am» Property.

§ 1118.

Neutral persons and their property '* are as a general jiriticiple

exposed to the same extent as noncombatant enemy sul)jects to the

consequences of hostilities. . . . To a certain extent however,

which is not easily defiiuible, neutral persons taken as individuals

are in a more favourabh' position, relatively to an (>((ii|)yiiig lH>llig»'r-

ent, than are the memlx^rs of the jjiopulation with which ther are

mixed." Sj)ecial measures are often taken to save them, so far as

may be practicable, from the injurious effects of military operations.

Hall. Int. Law. 5tli ed. 7:5<V-738.
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During the contest in Mexico between the constitutional govern-

ment of President Jaurez at Vera Cruz, and the Miramon govern-

ment occupying the capital, the Government of the United States

sent a naval force to the Mexican coast for the protection of the per-

sons and property of American citizens. On March 4, 1860, while

the forces of General Miramon were besieging Vera Cruz, Captain

Jarvis, of the U. S. S. Savannah^ in command of the United States

naval forces, directed Commander Turner, of the U. S. S. Saratoga^

to visit General Miramon and ascertain his intentions touching the

l)ersons and property of American citizens in Vera Cruz in the event

of his taking the city. Commander Turner accordingly called upon
General Miramon at the latter's headquarters near Vera Cruz. In

response to Commander Turner's inquiries, General Miramon stated

that he should respect the persons and property of all foreigners

and afford them all the protection which it was in his power to give.

Commander Turner then said that, having received this assurance,

he was further instructed to say that in the event of an attack upon

or of the capture of the city, Captain Jarvis would cause the flag of

the United States to be hoisted at the flagstaff of each house covering

American citizens and property, in order that they might, as far as

possible, be preseved from danger and damage by bombardment

and the occupants receive that respect on the part of the troops which

General Miramon had expressed his intention to pay. General

Miramon signified his concurrence in this arrangement, stating that

he should bear it in mind, and expressed the hope that it would be

effectual in preserving American citizens and property from injury.

Report of Commander. Turner, March 4, 1860, S. Ex. Doc. 29, 36 Cong.

1 sess. 4.

In July, 1898,* when the invasion of Porto Rico by the American

forces was expected, the captain-general of the island, upon the

petition of the foreign consuls, recognized in writing the neutrality

of a point selected outside the city of San Juan, where the foreign

residents took refuge. On the Government of the United States

being advised of this arrangement, the Secretary of War telegraphed

to the commander of the American forces as far as practicable to

recognize it.

For. Rel. 1898, 799, 800.

ft Prohibited Measures.

(1) PARTICULAR ACTS.

§ 1119.

" 29. Modern times are distinguished from earlier ages by the

existence at one and the same time of many nations and great gov-

ernments related to one another in close intercourse.
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" Peace is their normal condition ; war is the exception. The ulti-

mate object of all modern war is a renewed state of peace.

" The more vigorously wars are pursued the better it is for human
ity. Sharp wars are brief.

" 30. Ever since the formation and coexistence of modern nations,

and ever since wars have become great national wars, war has come
to be acknowledged not to be its own end, but the means to obtain

great ends of state, or to consist in defense against wrong; and no

conventional restriction of the modes adopted to injure the enemy is

any longer admitted; but the law of war imposes many limitations

and restrictions on principles of justice, faith, and honor."

Instructions for the (iovernnient of Armies of the United States In tlie

Field, General Orders, No. KK), April 24, 1863, War of the Rebellion,

OfTicial Records, series 3, III. 151.

" 11. The law of war does not only disclaim all cruelty and bad

faith concerning engagements concluded with the enemy during the

war, but also the breaking of stipulations solemnly contracted by the

belligerents in time of peace, and avowedly intended to remain in

force in case of war between the contracting powers.
" It disclaims all extortions and other transactions for individual

gain ; all acts of private revenge, or connivance at such acts.

" Offenses to the contrary shalj be severely punished, and especially

so if committed by officers."

Instructions for the Government of Armies of the United States in the

Field, General Orders, No. 100, April 24, 18(53, id. 140.

"Artici>e XXII. The right of belligerents to adopt means oi

injuring the enemy is not unlimited.

"Article XXIII; Besides the ])r()hibitions provided by special

Conventions, it is especially prohibited :
•

.

"(a.) To employ poison or poisoned arms;

"(b.) To kill or wound treacherously individuals l)eloiiging to the

hostile nation or army;

"(c.) To kill or wound au euemy who, haviug laid down aims, or

having no longer means of defence, has surrendered at discretion;

"(d.) To declare that no (juarter will be given :

"(e.) To employ arms, projectiles, or material of a nature to cause

superfluous injury;

"(f.) To make improjM'r use of it flag of truce, (lie national flag, or

military ensigns and the enemy's uniform, as well as the distinctive

badges of the Geneva convention;

"(g.) To destroy or seize tlu* enemy's properly, unless such d«>sliiic-

tion or stMzure \^. imix'ratively demanded by the necessities of war."

Convention n'sp«»<-tliiK the Laws and Customs of War on Land, The Ilajinc.

July 20, 1890, 32 Stut. II. 1817.
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" 148. The law of war does not allow proclaiming either an indi-

vidual belonging to the hostile army, or a citizen, or a subject of the

hostile government, an outlaw, who may be slain without trial by any

captor, any more than the modern law of peace allows such inter-

national outlawry ; on the contrary, it abhors such outrage. The
sternest retalliation should follow the murder committed in conse-

quence of such proclamation, made by whatever authority. Civilized

nations look with horror upon offers of rewards for the assassination

of enemies as relapses into barbarism."

Instructions for the Government of Armies of the United States in the

Field, General Orders, No. 100, April 24, 1803, War of the Rebellion,

Official Records, series 3, III. 102.

(2) BOMBARDMENT OF UNDEFENDED TOWNS.

§ 1120.

"Article XXV. The attack or bombardment of towns, villages,

habitations or buildings which are not defended, is prohibited."

Convention respecting the Laws and Customs of War on Land, The Hague,

July 29, 1899, 32 Stat. II. 1818.

(3) PILLAGE.

§ 1121.

"Article XXVIII. The pillage of a town or place, even when
taken by assault, is prohibited."

Convention respecting the Laws and Customs of War on Land, The Hague,

July 29, 1899, 32 Stat. II. 1818.

" 44. All wanton violence committed against persons in the invaded

country, all destruction of property not commanded by the authorized

officer, all robbery, all pillage or sacking, even after taking a place by

main force, all rape, wounding, maiming, or killing of such inhabit-

ants, are prohibited under the penalty of death, or such other severe

punishment as may seem adequate for the gravity of the offense.

"A soldier, officer, or private, in the act of committing such violence,

and disobeying a superior ordering him to abstain from it, may be

lawfully killed on the spot by such superior."

Instructions for the Government of Armies of the United States in the

Field, General Orders, No. 100, April 24, 1863, War of the Rebellion,

Official Records, series 3, III. 153.
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(4) DENIAL OF QUARTER.

§ 1122.

" GO. It is against the usage of modern war to resolve, in hatred

and revenge, to give no quarter. No body of troops has the right to

dedare that it will not give, and therefore will not expect, quarter;

but a commander is permitted to direct his troops to give no quarter,

in great straits, when his own salvation makes it impossible to cumber

himself with prisoners.

"61. Troops that give no quarter have no right to kill enemies

already disabled on the ground, or prisoners captured by other

troops.

- " 62. All troops of the enemy known or discovered to give no quar-

ter in general, or to any portion of the army, receive none.

" 08. Troops who fight in the uniform of their enemies, without any

plain, striking, and uniform mark of distinction of their own, can

expect no quarter."

" 60. Quarter having been given to an enemy by American troops,

under a misapprehension of his true character, he may. nevertheless,

be ordered to suffer death if. within three days after the battle, it be

discovered that he belongs to a corps which gives no quarter."

Instructions for the Government of Armies of the United States in the

Field. General Orders, No. KK). Apr. 24, 1863, War of the Uehellion,

OIHcial Ket'ords, series .3, III. 155.

As i)n)testinK against the theory that all " foreigners " invading Mexico

with the Texan armies should not he granted quarter, see Mr. Up-

shur, Sec. of State, to Mr. Thonii)son. min. to Mexico, Jidy 27, 1843,

MS. Inst. .Mex. XV. 247. See Retaliation, supra. § 1114.

(5) WA.NTON I)ESTRL( riOX.

i< 1123.

" EvTry species of reprisal or annoyance which a power at war em-

ploys, contrary to liU'rality or justice, of doubtful i)roj)riety in the

estimation of tiie law of nations. dej)arting from that moderation

which, in later times, serves to mitigate the severities of war, by fur-

nishing a pretext or |)rovocation to the other side to resort to extremi-

ties, serves to eml)itter the spirit of hostilities, and to extend its

ravages. War is then apt to iwcome more sanguinary, more wasting,

and every way more destructive. This is a ground of seiious reflec-

tion to every nation, both as it regards humanity and policy; to this

'•ountry it pre.sents it.self, accompanied with considerations of peculiar

force. A vastly exteivled seacoast, overs|)rea(l with defenseless

towns, would offer an abundant prey to an incensed and inali<riianl

enemy, having the jxtwer to connnand the sea. The usages of modern

H. Dw. 551—vol7 14
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war forbid hostilities of this kind; and though they are not always

respected, yet, as they are never violated, unless by way of retaliation

for a violation of them on the other side, without exciting the repro-

bation of the impartial part of mankind, sullying the glory and

blasting the reputation of the party which disregards them, this

consideration has, in general, force sufficient to induce an observance

of them."

Letters of Camillus, No. 21, 5 Lodge's Hamilton, 104.

" They [the British] wantonly destroyed the public edifices, having

no relation in their structure to operations of war nor used at the

time for military annoyance, some of these edifices being also costly

monuments of taste and of the arts, and other depositories of the pub-

lic archives, not only precious to the nation as the memorials of its

origin and its early transactions, but interesting to all nations as con-

tributions to the general stock of historical instruction and political

science."

President Madison's proclamation of Sept. 1, 1814, Richardson's Messages,

I. 545.

" The British Government, immediately after being advised of the

conflagration, publicly thanked the officers concerned in it; and on

being .subsequently informed of the death of General Ross, who was

killed, the day after the conflagration, in the abortive march to Bal-

timore, erected a monument in Westminster Abbey to his memory.

But before long it was discovered that the burning of Washington

was as impolitic as it was in violation of the law of nations. The
sentiment of condemnation that then sprung up is exhibited in a

speech of Sir James Mackintosh in the House of Commons on April

11, 1815, in an address to the Prince Regent on the treaty of peace.

It was argued by him that the culpable delay of the ministry in open-

ing the negotiations of peace could be explained only ' on the mis-

erable policy of protracting the war for the sake of striking a blow

against America. The disgrace of the naval war, of balanced success

betAveen the British navy and the new-born marine of America, w^as

to be redeemed by protracted warfare, and by pouring our victorious

armies upon the American continent. That opportunity, fatally for

us, arose. If the Congress had opened in June, itwas impossible

that we should have sent out orders for the attack on Washington.

We should have been saved from that success, which he considered

as a thousand times more disgraceful and disastrous than the worst

defeat. ... It was a success which made our naval power hate-

ful and alarming to all Europe. It was a success which gave

the hearts of the American people to every enemy who might rise

against England. It was an enterprise which most exasperated a
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people and least weakened a government of any recorded in the

annals of war. For every justifiable purpose of present warfare it

was almost impotent. To every wise object of prospective policy it

was hostile. It was an attack, not against the strength or the

resources of a state, but against the national honour and public affec-

tions of a people. After 25 years of the fiercest warfare, in Avhich

every great capital of the European continent had been spared, he

had almost said, respected by enemies, it was reserved for P^ngland

to violate all that decent courtesy towards the seats of national dig-

nity, which, in the midst of enmity, manifest the x'espect of nations

for each other, by an expedition deliberately and principally directed

against palaces of government, halls of legislation, tribunals of jus-

tice, repositories of the muniments of property, and of the records of

history—objects among civilized nations exempted from the ravages

of war, and secured, as far as possible, even from its accidental

operation, because they contribute nothing to the means of hostility,

but are consecrated to purposes of jieace, and minister to the common
and perpetual interest of all human society. It seemed to him an

aggi'avation of this atrocious measure that ministers had attempted

to justify the destruction of a distinguished capital as a retaliation

for some violences of inferior American officers, unauthorized and

disavowed by their Government, against he knew not what village

in I^pper Canada. To make such retaliation just, there must always

be clear proof of the outrage; in general also, sufficient evidence

that the adverse government refused to make due reparation for it,

and at least some proportion of the j^unishment to the offence.

Here there was very imperfect evidence of the outrage—no proof of

refusal to repair—and demonstration of the excessive and monstrous

iniquity of what was falsely called retaliation. The value of a capi-

tal is not to be estimated by its houses, and warehouses, and shops.

It consisted chiefly in what could be neither numbered nor weighed.

It was not even by the elegance or grandeur of its monuments, that

it was most dear to a generous people. They looked upon it with

affection and pride as the seat of legislation, as the sanctuary of

public justice, often as linked with the memory of past times, some-

times still more as connected with their fondest and proudest hoj)es

of greatness to come. To put all these resjHH'table feelings of a great

p<»ople, sanctified by the illustrious name of AVashington, on a level

with half a dozen wxK)den she<ls in the temj)orarv seat of a ])rovincial

government, was an act of intolerable insolence, and implied as

much contempt for the feelings of America as for the connnon sense

of mankind.'
"

Wharton. Int. Law Digest, III. XVt, ritinjr .10 Hansard r;irl. IM.atos. ..20;

Pana's Whoaton. { .'Cil : 12 InjrcrsDirs Ilistoriral Sk«'f<|i < f the S«M-()tid

War I)et\v<»fn the I'. S. of Auu'rica antl (Jrcat Hritaiii, si-r. 1. eh. viii.
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" Nothing could be so unwise—to say nothing more of them—as our

unmeaning marauding expeditiojis to Washington and Baltimore

—

which exasperated without weakening—and irritated all the passions

of the nation, without even a tendency to diminish its resources

—

nay, which added directly to their force, both by the indignation and
unanimity which they excited, and by teaching them to feel their own
strength, and to despise an enemy, that, with all his preparation and
animosity, could do them so little substantial mischief." (24 Edin-

burgh Rev. 254, Nov., 1814.)

Sir A. Alison, after showing his Tory proclivities by declaring that the
" battle " of Bladensburg has done " service to future times, and to

the cause of historic truth by demonstrating in a decisive manner the

extreme feebleness of the means for national protection which demo-

cratic institutions afford," goes on to say that " it is to be regretted

that the luster of the victory has been much tarnished to the British

arms by the unusual and, under the circumstances, unwarrantable

extension which they made of the ravages of war to the pacific or

ornamental edifices of the capital." (10 Alison Hist, of Europe, 725.)

" When the British forces in 1814 destroyed the Capitol, the Presi-

dent's house, and other public edifices at Washington, the justifica-

tion of the act was rested by the British admiral on the ground of

retaliation for the wanton destruction committed by the troops of the

United States in Upper Canada. The correspondence between Mr.

Secretary Monroe and Admiral Cochrane on this subject, is interest-

ing and instructive, for it shows that both parties considered such

acts of devastation as abnormal, and as involving a departure from

the ordinary practice of civilized warfare. It is to be regretted that

Great Britain retaliated in kind on this occasion, for the lex talionis is

not the rule of modern warfare ; and if one of the belligerent parties

should have placed itself in the wrong by having recourse to excep-

tional measures, the balance can not be redressed in the right manner

by the adversary having recourse to identical measures, and so

placing himself in pari delicto. When Prince Blucher proposed

to blow up the bridge of Jena, and to overthrow the column of

Austerlitz upon the allied powers entering Paris, he sought to

retaliate upon the French nation the acts of wanton destruction

and desolation, which they had inflicted upon the Prussian na-

tion; but the allied powers wisely and prudently withstood Prince

Blucher's desire. An example of a wiser practice was shown by

the Emperor Francis of Austria in regard to the arch of Simplon,

which Xapoleon had erected in Milan to commemorate his vic-

tories over the Austrians. The history of those victories was given

in a series of bas reliefs, the last of which represented Xapoleon

dictating peace to the Emperor Francis in Vienna. The Emperor
Francis directed the historical series of bas reliefs to be completed,

and opposite to the bas relief representing the Emperor Napoleon

dictating peace to the Austrians at Vienna, the arch at present
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exhibits a bas relief representing Napoleon's subsequent abdication

at Fontainebleau."

Twiss, Law of Nations, War (2cl etl.). § 69, PP. 133-134.

See Retaliation, supra, § 1114, for tbe correspondence between Mr. Monroe
and Admiral Cochrane, referred to by Twiss.

" The destruction of the towns of Newark and York by the Amer-
ican troops during their retreat from Canada in 1813 and of the pub-

lic buildings of Washington by the English in 1814 may be classed

together as wholly unnecessary and discreditable. The case of Wash-
ington so far differs from the former that it may perhaps be not

unreasonably defended as an act of reprisals. The latter case [of

Washington] was warmly animadverted upon by Sir J. Mackintosh

in the House of Commons; and since that time not only have no in-

stances occurred, save by indulgence in an exceptional practice to be

mentioned presently, but opinion has decisively laid down that, except

to the extent of that practice, the measure of permissible devastation

is to be found in the strict necessities of war."

Hall, Int. Law (r>tb ed.). 5.34, citing Ann. Register, 1814. 14.5, 177; Han-
sard, XXX. 527 ; Manning, ch. v. ; Hefifter, § 125 ; Twiss, War, § 65

;

Bluntschli, § 663 ; Calvo, § 1919.

It appears that President Balmaceda, of Chile, February 18, 1801,

issued an order to the intendente of Tarapaca, directing him, in case

of losing possession of Iquique and of the line of the nitrate railway,

completely to destroy all the nitrate factories in the province.

February 23, 1891, Mr. Kennedy, British minister at Santiago,

though not then aware of the existence of this order, telegraphed to

lAtrd Salisbury that the Chilean minister for foreign affairs had de-

clared to him on two or three occasions that, in case the opposition fleet

should succeed in taking possession of Icjuique, the Ciovernment wouUl

onler the destruction of all the machinery and working gear of the

nitrate factories in the province of Tarapaca, in order to deprive the

tleet of the revenues afforded by the export duties on nitrate. Most

of the "offic^nas" In'longed to British subjects.

February 20 Ix)rd Salisbury telegraphed Mr. Kennedy to state that

Chile would Im' '"held responsible l)y Her Majesty's (Jovenunent for

any los.s«»s which may fall u|)on British sui)jects in conse<iuence of

wanton destruction or injury of private property."

This instruction was carried out by Mr. Kennedy in a note to Senor

(lodoy of March 4, 181)1. In this note Mi-. Kennedy, in confoiinity

with his instructions, entered ''a formal and emphatic |)i'otest
"

against any proposal to destioy British nitrate factories, and an-

nounced that his (lovernment would hold Chih' res|)onsil)le " foi- losses

to British subjects arising out of acts of unnecessary and wholesale
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destruction.'" In a subsequent interview with Seiior Godoy, Mr. Ken-
nedy intimated that the destruction" of British property in the north-

ern provinces would cost Chile about 10,000,000Z. Senor Godoy
replied that Chile could and would pay it, and that, in the event of

the capture of Iquique or of the commencement of serious hostilities,

orders had been given for the destruction of all property which might

afford resources to the opposition for the maintenance of the revolu-

tion.

Blue Book, Chile, No. 1 (1892), 17, 18, 104-105, 261.

" Dealing with the question of the Peking astronomical instru-

ments, Count von Biilow explained that they had not been restored

because the Chinese Government attached ho importance to their

possession and in reply to German inquiries had placed them at the

disposition of the German Government. Another consideration was
that in accordance wath the peculiar views of the Chinese the great

mass of that people would have supposed that the instruments were

restored by order of the Chinese Government, which would have

damaged the German position in East Asia. The Dowager Empress
of China, a very clever woman who understood the political situation,

would have been distinctly offended, while the masses would have

thought that Germany had sustained some terrible defeats. The in-

struments ought now to be placed in that category of presents from

government to government w'hich had long been customary on both

sides in intercourse with the Chinese Government. (Interruptions

on the left. The President rang his bell.)"

The London Times, weekly, March 7, 1902, p. 148.

" 35. Classical works of art, libraries, scientific collections, or pre-

cious instruments, such as astronomical telescopes, as w^ell as hos-

pitals, must be secured against all avoidable injury, even when they

are contained in fortified places whilst besieged or bombarded.
" 36. If such works of art, libraries, collections, or instruments be-

longing to a hostile nation or government, can be removed without

injury, the ruler of the conquering state or nation may order them

to be seized and removed for the benefit of the said nation. The
ultimate ownership is to be settled by the ensuing treaty of peace.

" In no case shall they be sold or given away, if captured by the

armies of the United States, nor shall they ever be privately appro-

priated, or wantonly destroyed or injured."

Instructions for the Government of Armies of the United States in tlie

Field. General Orders, No. 100, April 24, 1863, War of the Rebellion,,

Official Records, series 3, III. 152.



§ 1124.] PROHIBITED IMPLEMENTS. , 205

(6) PROHIBITED IMPLEMENTS.

§ 1124.

" On the whole it may be said generally that weapons are illegiti-

mate which render death inevitable or inflict distincth' more siift'ering

than others, without proportionately cripjiling the enemy. Thus poi-

soned arms have long been forbidden, and guns must not be loaded

with nails or bits of iron of irregular shape. To these customary pro-

hitions the P^uropean powers, e.xcept Spain, have added as between

themselves the abandonment of the right to use explosive projectiles

weighing less than fourteen ounces; and in the declaration of St.

Petersburg, by which the renunciation of the right was etfected in

1808, they took occasion to lay down that the object of the use of

weapons in war is ' to disable the greatest possible nmnl>er of men,

that this object would lie exceeded by the employment of arms which

needlessly aggravate the sufferings of disabled men, or render their

death inevitable, and that the employment of such arms woidd there-

fore W contrary to the laws of humanity.'

"

Ilall, Int. Law (.^.th tnl.), r>ai-r..T2.

The plenipotentiaries at the Peace Conference at The Hague, "duly
authorized to that effect by their Governments, inspired by the senti-

ments which found expression in the declaration of St. Petersburg

of the 21)th Xovemlx'r (11th December), 1808, declare that: The (\)n-

tracting Powers agree to prohibit, for a term of five years, the launch-

ing of projectiles and explosives from balloons, or by otlier new

methods of similar nature. The present Declaration is oidy l)inding

on the Contracting Powers in case of war l^etween two or more of

them. It shall cease to be binding from the tinu' when, in a war

iK'tween the Contracting Powers, one of the belligerents is joined by a

non-Contracting Power."

I)<»<'lMr:iti(ni sinnoil at Tlio Ilajriio. .July 20. ISOO. hctwoon Austria-IIungarv,

lielKinii), Cliiiia. Denmark. Fraiut*. (Jeriiiaiiy. (;n*ec(\ Italy, .lapaii.

Luxenibnr>j. Mexico, Montenejjro, the Netherlands. Persia. I'ortujial,

Rouniania. Russia. Servia, Siam. Spain, Sweden an<l Norway. Switzer-

land, Turkey, the Tniteil States, and HulKaria. (:V2 Stat. II. 1.S;5!).)

Provisidii was made for the adhesion of n«)nsi};nat<>ry iKiwers. ( Id. lS4o.

)

S<H' 1m. r. Kel. ISIK), ,-,i;;, .-.10.

In the i>n.Kramm(> of The IIa;;ue (Nmference, embraced in the Russian <-ir-

••ular of \Uh: '.V\ ISIIS. tlu-re wen» the followinjj articles: "2. Inter

diction of the employment in arnd(>s and fleets of new firearms of

every d«»wription and of new explosives, as well as |M.wder more
[Mmerful than the kinds us«'«l at present, iM.th f<.r jrtms and cannons.

H. Lindtation of tlie use in field fiuhtin^ of «>\plosives of a formi<lal.le

IM>wer. such as now in use. and prohil.itioii of tlie dis(liar;rc of any

kind of proJe«'tiles <.r I'Xplosives from l.all<M.ns or l>y simil.ir iiic:inx.

4. Prohihition of the use in naval battles of submarine or diving
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torpedo boats, or of other engines of destruction of tlie same nature

;

agreement not to construct in tl)e future warships armed with rams."
" Tlie second, third, and fourth articles, . . . seem lacking in prac-

ticability, and the discussion of these propositions would probably

prove provocative of divergence rather than xinanimity of view.

It is doubtful if wars ai'e to l)e diminished by rendering them less

destructive, for it is tlie plain lesson of history that the periods of

peace have been longer pi'otracted as the cost and destructiveness

of war have increased. The expediency of restraining the Inventive

genius of our people in the direction of devising means of defense

is by no means clear, and considering the temptations to which men
and nations may be exposed in a time of contlict, it is doubtful if an

international agreement to this end would prove effective. The
dissent of a single powerful nation might render it altogether nuga-

tory. The delegates are, therefore, enjoined not to give the weight

of their inflvience to the promotion of jtrojects the realization of

which is so uncertain." (Instructions to the United States delegates

to The Hague Conference, April 18, 1899, For. Rel. 1899, .'jll, 512.)

"As to that portion of the woi'k of the first conunittee which concerned

the limitations of invention and the interdiction of sundiy arms,

explosives, mechanical agencies, and methods heretofore in use or

which might possibly be hereafter adopted, as regards warfare by

land and sea, namely, articles 2, 3, and 4, the whole matter having

been divided between Captains Mahan and Crozier so far as tech-

nical discussion was concerned, the reports made by them from time

to time to the American conmiission formed the basis of its final

action on these subjects in the first conunittee and in the conference

at large.

" The American commission approached the subject of the limitation

of invention with much doubt. They had been justly I'eminded in

their instructions of tlie fact that by the progress of invention, as

applied to the agencies of war, the frequency, and, indeed, the ex-

hausting character of war had been, as a rule, diminished rather than

increased. As to details regai'ding missiles and methods, technical

and other difficulties arose which obliged us eventually, as will be

seen, to put ourselves on record in opposition to the large majority of

our colleagues from other nations on sundry points. While agreeing

with them most earnestly as to the end to be attained, the difference

in regard to some details was irreconcilable. We feared falling into

evils worse than those from which we sought to escape. The annexed
reports of Captains Mahan and Crozier will exhibit very fully these

difficulties and the decisions thence arising." (Report of the United

States delegates to The Hague Conference to the Secretary of State,

July 31, 1899, For. Rel. 1899, 513, 515.)

The conference also adopted a declaration prohibiting the use of

projectiles having as their sole object the diffusion of asphyxiating or

deleterious gases. This, for reasons given in a special report, the

American delegates did not sign. It was signed by sixteen delega-

tions, as follows: Belgium, Bulgaria, Denmark, France, Greece,

Mexico, Montenegro, the Netherlands, Persia, Portugal, Roumania,
Russia, Siam, Spain, Sweden and Norway, and Turkey.

For. Rel. 1899, 513, 519-520.
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A declaration was adopted by The Hague Conference prohibiting

the use of bullets which expand or flatten easily in the human bod}',

as illustrated by certain given details of construction. This, for tech-

nical reasons stated in a separate report, the American delegates did

not sign. It was signed by fifteen delegations, as follows: Belgium,

liulgaria, Denmark, France, Greece, Mexico, Montenegro, the Neth-

erlands, Persia, Roumania, Russia, Siam, Spain, Sweden and Nor-

way, and Turkey.

For. Rel. 1899, 513, 520.

The Hague Conference adopted the following resolution :
" The

conference expressed the wish that questions relative to muskets and
marine artillery, such as have been examined by it, should be made the

subject of study on the part of the governments with a view of arriv-

ing at an agreement concerning the adoption of new types and
calibres."

The American delegates voted for this resolution, but a few powers

abstained from voting.

For. Rel. 1899, 513, 520.

(7) UNCIVILIZED WARFARE.

§1125.

"
' Wlien at war' (saj^s Vattel) "with a ferocious nation which

observes no rides, and grants no quarter, thev mav
Cass of Arbuthnot , i -• i • .i x- ^i x* xi ' i'

. . ^ . , be chastised in the persons oi tiiose ot tliem who
and Ambrister. '

may he taken; they are of the number of the guilty;

and by this rigor the attempt may Ik* made of bringing them to

a sense of the laws of humanity.' And again: 'As a general has

the right of sacrificing the lives of his enemies to his own safety,

or that of his ])eople, if he has (o contend with an inhuman enemy,

often guilt}' of such excesses, he may take the lives of some of his

prisoners, and treat them as his own people have been treated.' The
justification of these j)rinci|)les is found in their salutary enicacv for

terror and for exami)le.

" It is thus only that the barbarities of Indians can be successfully

cncountere<l. It is thus only that the worse than Indian barbarities

of Kuropean imposters, pretending authority from their governments,

but always disavowed, can Ixj punished and arrested. . . .

"The two Englishmen executed by order of (leneral .lacUson were

not only identified with the savages, with whom they were carrying on

the war against the United States, but that one of them was the mover

and fomenter of the war, which, without his intcrfeicncc. and fal>e

promises to the Indians of support from tlu' British (loveriuuent.

never would have happened. The other was the instrument of war
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against Spain as well as the United States, commissioned by

McGregor, and expedited by Woodbine, upon their project of con-

quering Florida with these Indians and negroes; that, as accomplices

of the savages, and, sinning against their better knowledge, worse

than savages, General Jackson, possessed of their persons and of the

proofs of their gulit, might, by the laAvful and ordinary usages of

war, have hung them both without the formality of a trial; that, to

Allow them every possible opportunity of refuting the proofs, or of

showing any circumstance in extenuation of their crimes, he gave

them the benefit of trial by a court-martial of highly respectable

officers; that the defence of one consisted solely and exclusively of

technical cavils at the nature of part of the evidence against him, and
the other confessed his guilt."

Mr. Adams, Sec. of State, to Mr. Erving, uiin. to Spain. Nov. 28. 1818, 4

Am. State Papers. For. Rel. 539, 544 ; adopted aud approved iu Law-
rence's Wbeaton (1863) 588, note 185.

" The court-martial in the case of Arbuthnot and Ambrister con-

sisted of Maj. Gen. E. P. Gaines, president; members. Colonel King,

Colonel Williams, Lieutenant-Colonel Gibson, Major Muhlenberg,

Major Montgomery, Captain Vashan, Colonel Dyer, Lieutenant-

Colonel Lindsay, Lieutenant-Colonel Elliott, Major Fanning, Major
Minton, Captain Crittenden, Lieutenant Glassel,

" ' The commanding general approves the finding and sentence of

the court in the case of A. Arbuthnot, and approves the finding and

first sentence of the court in the case of Robert C. Ambrister, and

disapproves the reconsideration of the sentence of the honorable

court in this case.
"

' It appears from the evidence and pleading of the prisoner that

he did lead and command, within the territory of Spain (being a

subject of Great Britain), the Indians at war against the United

States, these nations being at peace. It is an established principle of

the law of nations, that any individual of a nation making war
against the citizens of any other nation, they being at peace, forfeits

his allegiance and becomes an outlaw and pirate. This is the case

with Eobert C. Ambrister, clearly shown by the evidence adduced.'

" If the ruling of the court-martial rests upon the reason given by

General Jackson when affirming it, it cannot be sustained. It is not a

violation of the law of nations for a subject of a peaceful neutral

power to volunteer his services to a belligerent ; nor does such a vol-

unteer, by taking part in belligerent warfare, ' forfeit his alle-

giance or become' an outlaw and pirate. There has been no war in

which a part of the combatants on both sides have not been drawn

from states at peace Avith both of the belligerents. This was emi-

nently the case with the American Revolution; the British army be-
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iiig largely manned by foreign auxiliaries, the Army of the United

States taking some of its most eminent officers from France and

Germany.
" It does not follow, however, that the action of General Jackson

may not be sustained when applied to savage warfare. Such a war-

fare had been waging between the United States and the Indians

whom the defendants were charged with inciting to war. On No-

vember 30, 1817, not five months before the court-martial, a boat,

containing forty soldiers of the United States, under the command
of Lieutenant Scott, seven soldiers' wives, and five little children,

while on its way up the Appalachicola River, not far from Fort

Scott, reached a point where a large body of Seminoles were in

ambush. A volley of shot was fired on the boat, by wliich Lieutenant

Scott was killed and all his command either killed or wounded. The
assailants, who had previously been not only unseen but unsuspected,

plunged into the water and boarded the boat, which was close to the

shore. Those on board who were still living were massacred, with

the exception of one woman, who was carried away by the Indians,

and of four men, who escaped by swinuning to the opposite shore,

two of them only, however, succeeding in reaching Fort Scott. All

the others were scalped, and the children were snatched by the heels

and their heads crushed by being dashed against the boat. Nor was

this all. In the course^ of the following week an attack was made, in

the same way, on other boats which were ascending the river, and it

was not till after two men were killed and thirteen wounded that the

'survivors succeeded in making their way to Fort Scott. This was

the kind of ' war ' which Arbuthnot and Ambrister were charged

with inciting. It was, therefore, an organized system of assassination

and rapine, not war, and those who incited it might well be regarded,

not prisoners of war, but accessories before the fact to such assassi-

nation and rapine, and justly condemned to death. AVhether these

two defendants were guilty of this offense is a question of fact, de-

pendent, not merely on the evidence as reported to us, but upon con-

ditions which were notorious at the time, and which, therefore, did

not recjuire proof. It was established that the savages not only

received the arnis by which their njassacres were effected from for-

eign aid. but were under the belief that they were supported by

Englishuu'u in their uprising; and in the evidence that is reported to

us, tln're is much to show that Arbuthnot and Ambrister dexterously

fanned the flames as well as supplied the fuel. Two important

circinnstances, also, are to l)e considered in forming onr .'-(inialc of

the finding of the court. First, the members of the court were men
of high character, who, from their j)articipation in this very cam-

paign, were cognizant of the kind of warfare which the accused were
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charged with instigating: secondly, the British Government, after a

careful investigation of the facts, if not acquiescing in the rightful-

ness of the action of the court-martial, at least made no complaint of

it as involving a violation of international law."

Wharton, Int. Law Digest, § 348" III. 328. See Parton, Life of Jackson,

II. ch. 34.

" The necessity of -my reviewing with particularity the proofs

against each of these unhappy sufferers (Arbuthnot and Ambrister)

had been superseded, I observed, by what had passed at our inter-

view (Mr. Rush and Lord Castlereagh) on the seventh. This Gov-

ernment itself had acquiesced in the reality of their offenses. I

would content myself with superadding that the President believes

that these tAvo individuals, in connection Avith Nicholls and Wood-
bine, had been the prime movers in the recent Indian war. That

without their instigation it never would have taken place, any more

than the butcheries which preceded and provoked it ; the butchery

of Mrs. Garrett and her children ; the butchery of a boat's crew, with

a midshipman at their head, deputed from a national vessel, and

ascending in time of peace the Appalachicola on a lawful errand

;

the butchery in time of peace at one stroke, upon another occasion,

of a party of more than thirty Americans, amongst which were both

women and children, with many other butcheries alike authentic

and shocking."

Mr. Rush, min. at London, to Mr. J. Q. Adams, Sec. of State. Jan. 12, 1819.

MS. Despatches, Great Britain.

"^s matters noic stand, we shall have no difficulty whatever with

the British Cabinet respecting these executions. ... I perceive,

from some proceedings in Congress, as well as in our newspapers,

what might be considered as a little curious, had not analogous things

occurred before in the history of parties among us. I mean, a

strenuous denunciation of these executions, by some of our own peo-

ple, at a time when the British government itself is refusing to stretch

out its hand in behalf of the offenders."

Mr. Rush, minister at London, to Mr. Monroe, President, Jan. 17, 1819

(unofficial). MS. Monroe Papers.

" The execution of Arbuthnot and Ambrister is also making much
nois, I mean only out of doors; for I am happy to add that, as yet,

this government has taken no part whatever, so far as is known to me,

in these senseless and premature clamors."

Same to same, Aug. 13, 1818, ibid.

" Out of doors the excitement seemed to rise higher and higher.

Stocks experienced a slight fall, under an apprehension of war with
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the United States. The newspapers kept up their fire. Little ac-

quainted with the true character of the transaction, they gave vent

to angry declamation. They fiercely denounced the Government of

the United States. Tyrant, ruffian, murderer, were among the

epithets applied to their commanding general. He was exhibited in

placards through the streets of I^ondon. The journals, without any

distinction of party, swelled the general chorus; the AVhig and others

in opposition, taking the decided lead, whilst those in the Tory in-

terest, although more restrained, gave them countenance. In the

midst of all this din of passion, the ministry stood firm. Better in-

formed, more just, they had made up their minds not to risk the

peace of the two countries on ground so untenable. It forms an

instance, a remarkable one, of the intelligence and strength of a

government, disregarding the first clamours of a powerful press,

and first erroneous impulses of an almost universal public feeling.

At a later day of my mission, Lord Castlereagh said to me, that a war

might have been j)roduced on this occasion, ' // the ministry had- hut

held up a fti<jei\^

Rush, Memoraiulii of a Residence at the Court of London (1883), 450, 45.

" The only question for the British (lovernment was, if the case was

one which called for retribution, and whether they should interfere

for the protection of British subjects who engage, without the consent

of their Government, in the service of states at war with each other,

but at |)eace with their (lOvernment. Any British subject who en-

gages in such foreign service, without permission, forfeits the protec-

tion of his country, and becomes liable to military punishment, if the

party by whom he is taken chooses to carry the rights of war to that

cruel severity. This is a principle admitted by the law of nations,

and which, in the policy of the law of nations, has l)een frecpiently

adopted. It is obvious that if it were to Ix^ maintained, that a country

should hold out protection to every adventurer who enters into for-

eign service, the assertion of such a princi])le would lead it into

interminable warfare. The case of Aml)rister stands on the ground

that he was taken aiding the enemy, and although (Jeneral Jackson's

conduct was most atrocious in inflicting upon him a capital punish-

ment, and contrary to the sentence of the court-martial, that was a

question between the (Jeneral and his (Jovernnient. Arbuthnot's case

stands on a different ground. He was not taken in arms, but he was

proved—as a political stM'vant rather than as a military agent—to

have afforded efjual aid and assistance to the enemy, and could not

1)6 held to Ik; exempt from i)unishment ; he had placed himself in the

same position as if he l)ore arms. And it was on these considerations,

that the alM)ve-mentioned motion was negatived.''

2 IInll(M-k"s Int. Liiw ( Hjik«'r's (h1.). 70. Tli<> alMtvc is ji.irt of n nott- l>y

Sir S. Baker.
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For a fulii vindication of General Jackson's action, see Mr J. Q. Adams's

instruction to Mr. Erving, of Nov. 28, 1818, quoted in part at the

beginning of this section.

In 6 Br. & For. State Papers (1818-19), 32(5, will be found the corre-

spondence with Great Britain i-elative to the war with the Seminole

Indians, in which the proceedings against Arbuthuot and Ambrister

are reviewed. The extracts include (inter alia) the instructions of

Mr. Adams, Sec. of State, to Mr. Erving, Nov. 18 and Dec. 2, 1818,

General Jackson's letter to the governor of I'ensacola, together with

full notes of the trial of Arbuthnot and Ambrister, letters from

Arbuthnot, and subsequent corresiwndence with General Jackson and
General Gaines.

10. Question as to Concentration.

§ 1126.

See supra, § 1038.

" The civilized code of war has been disregarded, no less so by the

Spaniards than by the Cubans. . . . The cruel policy of concen-

tration was initiated February 16, 1896. The productive districts

controlled by the Spanish armies were depopulated. The agricul-

tural inhabitants Avere herded in and about the garrison towns, their

lands laid waste and their dwellings destroyed. This policy the late

cabinet of Spain justified as a necessary measure of war and as a

means of cutting off supplies from the insurgents. It has utterly

failed as a war measure. It was not civilized warfare. It was

extermination. Against this abuse of the rights of war I have felt

constrained on repeated occasions to enter the firm and earnest pro-

test of this Government."

President McKinley, annual message, Dec. G, 1897, For. Rel. 1897, xii,

" Referring to the conversation Avhich the Assistant Secretary,

Mr. Day, had the honor to have with you on the 8th instant, it now
becomes my duty, obeying the direction of the President, to invite

through your representation the urgent attention of the Government
of Spain to the manner of conducting operations in the neighboring

Island of Cuba.
" By successive orders and proclamations of the captain-general

of the Island of Cuba, some of which have been promulgated while

others are known only by their effects, a policy of devastation and
interference with the most elementary rights of human existence has

been established in that territory tending to inflict suffering on inno-

cent noncombatants, to destroy the value of legitimate investments,

and to extinguish the natural resources of the country in the aj^parent

hope of crippling the insurgents and restoring Spanish rule in the

island.
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" No incident has so deeply affected the sensibilities of the Amer-

ican people or so painfully impressed their Government as the proc-

lamations of General Weyler, ordering the burning or unroofing of

dwellings, the destruction of growing crops, the suspension of tillage,

the devastation of fields, and the removal of the rural population

from their homes to suffer privation and disease in the overcrowded

and ill-supplied garrison towns. The latter aspect of this campaign

of devastation has especially attracted the attention of this Govern-

ment, inasmuch as several hundreds of American citizens among the

thousands of concentrados of the central and eastern provinces of

Cuba were ascertained to be destitute of the necessaries of life to a

degree demanding immediate relief through the agencies of the

United States, to save them from death by sheer starvation and from

the ravages of pestilence.

" From all parts of the productive zones of the island, where the

enterprise and capital of Americans have established mills and farms,

worked in large part by citizens of the United States, comes the same

story of interference with the operations of tillage and manufacture,

due to the systematic enforcement of a policy aptly described in

General Weyler's bando of Maj^ 27 last as ' the concentration of the

inhabitants of the rural country and the destruction of resources in

all places where the instructions given are not carried into effect.'

Meanwhile the burden of contribution remains, arrears of taxation

necessarily keep pace with the deprivation of the means of paying

taxes, to say nothing of the destruction of the ordinary means of

livelihood, and the relief held out by another bando of the same date

is illusory, for the resumption of industrial pursuits in limited areas

is made conditional upon the payment of all arrears of taxation and

the maintenance of a protecting garrison. Such relief can not obvi-

ously reach the numerous class of concentrados, the women and chil-

dren deported from their ruined homes and desolated farms to the

garrison towns. For the larger industrial ventures, capital may
find its remedy, sooner or later, at the bar of international justice,

but for the labor dejjendent upon the slow rehabilitation of capital

there appears to l)e intended only the doom of privation and distress.

''Against these phases of the conflict, agjiinst this deliberate inflio-

tion of suffering on innocent noncombatants, against such resort to

instrumentalities condemned by the voice of humane civilization,

against the cruel employment of fire and famine to accomplish by

uncertain indirection what the military ann seems powerless to

directly accomplish, the President is constrained to |)rotest. in the

name of tiie American people and in the name of common humanity.

The inclusion of a thousand or more of our own citizens among the

victims of this policy, the Wiinton destruction of the legitimate invest-

ments of Americans to the amount of millions of dollars, and the
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stoppage of avenues of normal trade—all these give the President the

right of specific remonstrance; bnt in the just fulfillment of his duty

he can not limit himself to these formal grounds of complaint. He
is bound by the higher obligations of his representative office to pro-

test against the uncivilized and inhumane conduct of the campaign
in the island of Cuba. He conceives that he has a right to demand
that a war, conducted almost within sight of our shores and griev-

ously affecting American citizens and their interests throughout the

length and breadth of the land, shall at least be conducted according

to the military codes of civilization.

" It is the President's hope that this earnest representation will be

received in the same kindly spirit in which it is intended. The
history of the recent thirteen years of warfare in Cuba, divided

between two protracted periods of strife, has shown the desire of the

United States that the contest be conducted and ended in ways alike

honorable to both parties and promising a stable settlement. If the

friendly attitude of this Government is to bear fruit it can only be

when supi3lemented by Spain's own conduct of the war in a manner
responsive to the precepts of ordinary humanity and calculated to

invite as well the expectant forbearance of this Government as the

confidence of the Cuban people in the beneficence of Spanish control."

Mr. Sherman, Sec. of State, to Mr. Dupuy de Lome, Spanish min., June

26, 1897, For. Rel. 1897, 507.

In another note to Mr. Dupuy de L6me, of Aug. 24, 1897, Mr. Sherman
stated that the mortality among the " concentrated " citizens of the

United States who were receiving relief in Sagua la Grande and

Santa Clara amounted in two months to the normal rate for a whole

year. (For Rel. 1897, 508.)

In yet another note of Nov. 6, 1897, Mr. Sherman, after representing

that a conservative estimate placed the number of deaths in the

province of Matanzas, outside the city of that name, at more than

22,000 since the reconcentration began, said :
" The local authori-

ties are represented to be powerless to cope with the situation. The
cities and towns are virtually bankrupt, and can give no appreci-

able relief to the starving thousands forced upon them. These facts

but substantiate the representations which reach this Government

from other quarters of the island. They abundantly justify the

earnest representations which this Government has felt constrained

to make in the common cause of humanity and justice. It is no

merely sentimental or interested consideration which moves this

Government to raise its voice in earnest remonstrance against so

harsh and so futile a policy as this, which, to the inevitable hard-

ships and woes of war, superadds extermination by starvation. The
situation bears no analogy to the case heretofore suggested by you

of the sufferings caused in a besieged town. These innocent agri-

culturists, their wives and children, have been herded by the act of

the military commanders within towns unbesieged and wholly within

Spanish control, without provision for their wants and without any

apparent effort to alleviate the inevitable consequences of destitution,

lack of shelter, and disease." (For. Rel. 1897, 509.)
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Mr. Dupuy de Lome, in a note of Nov. 10, 1897, stated that General Blanco,

who had succeeded General Weyler as frovernor-general of Cul»a.

had adopted measures for the organization of extensive zones of

cultivation, for furnishing food and work, and for the formation of

provincial protective boards, while a decret^ had been promulgateil

which not only i)ennitteil agricultural operations, but counseled them
and offered civil and militarj- protection therein, thus changing the

policy of General Weyler. (For. Uel. 1807, 510.)

An arrangement was sub.se<iuently made under which charitable contri-

butions from the United States for the relief 6f the rec-oncentrados

were admitted into Cuba free of duty. (For. Rel. 1897, 511-514.)

VII. PRI(DONERS OF WAR.

1, Who Are, and Who Ake Not.

§ 1127.

" 49. A prisoner of war is a public enemy armed or attached to the

hostile army for active aid, who has fallen into the hands of the cap-

tor, either fighting or wounded, on the field or in the hospital, by in-

dividual surrender or by capitulation.

"All soldiers, of whatever species of arms; all men who belong to

the rising en masse of the hostile country; all those who are attached

to the army for its efficiency and promote directly the object of the

war, except such as are hereinafter provided for; all disabled men or

officers on the field or elsewhere, if caj)tured; all enemies who have

thrown away their arms and ask for (juarter, are prisoners of war,

and as such exposed to the inconveniences as well as entitled to the

privileges of a prisoner of war.
" 50. Moreover, citizens who accompany an army for whatever pur-

pose, such as sutlers, editors, or reporters of journals, or contractors,

if captured, may be made prisoners of war, and be detained as such.

" The monarch and memlK'rs of the hostile reigning family, nuile or

female, the chief, and chief officers of the hostile government, its

diplomatic agents, and all persons who are of particular and singular

use and benefit to the hostile army or its government, are, if captured

on belligerent groimd, and if unprovided with a safe-conduct granted

by the captor's government, piisoners of war.

" Til. If (he people of that portion of an invaded country which is

not yet occupied by the enemy, or of the whole country, at the ap-

proach of a hostile army, rise, under a duly authorized levy, en masse

to resist the invader, they are now treated as public enemies, and, if

captured, are prisoners of war.
"• 511 The (MH'my's chaplains, officers of the medical stall", apothe-

caries, hospital nurses, and servants, if they fall into the hands of the

American Army, are not |)risoners of war. unh'ss the coinniandei' lias

reasons to n'tain them. In this latter case, or if. at their own desire,

H. Doc. 551—vol 7 15
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they are allowed to remain Avith their captured companions, they are

treated as prisoners of war, and may L>e exchanged if the commander
sees fit."

Instructions for the Government of Annies of the United States in the

Field, General Orders, No. ](X), April 24, 38G3, War of the Rebellion,

Official Records, series 3, III. 154.

"Article XIII. . Individuals who follow an army without directly

belonging to it, such as newspaper correspondents and reporters, sut-

lers, contractors, who fall into the enemy's hands, and whom the latter

think fit to detain, have a right to be treated as prisoners of war, pro-

vided they can produce a certificate from the military authorities of

the army they were accompanying."

Convention respecting the Laws and Customs of War on Land, The Hague,

July 2i>, 189i), 32 Stat. II. 1814.

In May, 1898, two American newspaper men named Thrall and

Jones, one a correspondent and the other an artist, were arrested in

Havana on a charge of being spies. The Secretary of the Navy sent

a dispatch boat to Havana under flag of truce to propose the exchange

of Spanish officers for the men.

Mr. Adee, Second Assist Sec. of State, to Sir Julian Pauncefote, British

auibass. (unofficial). May 15, 1898, MS. Notes to British Leg. XXIV.
189.

" 99. A messenger carrying written dispatches or verbal messages

from one portion of the army or from a besieged place to another

portion of the same arm3% or its government, if armed, and in the

uniform of his army, and if captured while doing so in the territory

occupied by the enemy, is treated by the captor as a prisoner of war.

If not in uniform nor a soldier, the circumstances connected with his

capture must determine the disposition that shall be made of him.
'' 100. A messenger or agent who attempts to steal through the

territory occupied by the enemy to further in any manner the in-

terests of the enemy, if captured, is not entitled to the privileges of

the prisoner of war, and may be dealt with according to the circum-

stances of the case."

Instructions for the Government of Armies of the United States in the

Field, General Orders, No. 100, April 24, 1863, War of the Rebellion,

Official Records, series 3, III. 158.

A subject of a foreign power, acting under a commission from the

hostile government, should be treated as an enemy,
War prisoners.

-i n j e
and confined as a prisoner or war,

J^ee, At Gen.. 1798, 1 Op. 84,
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The Government of the United States having acknowledged the in-

dependence of Texas, and Texas being at war with Mexico, if a citizen

of the United States captured when with a Texas army by Mexican

forces should be treated in Mexico as a rebel and not as a prisoner of

war, on the ground that Mexico had not acknowledged Texas as a

belligerent, '' after his release has been demanded by this Govern-

ment, consequences of the most serious character would certainly

ensue."

Mr. Webster. Sec. of State, to Mr. Thompson. Apr. 5, 1842» 6 Webster's

Works, 427, 435, in relation to the Saiita F^ expedition.

For acknowledgment of liberation of such prisoners, see same to same,

Sept. 5, 1842.

See supra, § 481.

" By the law and practice of civilized nations, enemies' subjects

taken in arms may be made prisoners of war; but every person found

in the train of an army is not to be considered as therefore a bellig-

erent or an enemy. In all wars, and in all countries, multitudes of

persons follow the march of armies, for the purpose of traffic or

from motives of curiosity, or the influence of other causes, who neither

expect to be, nor reasonably can be, considered belligerents. Whoever,

in the Texan expedition to Santa Fe, was commissioned or enrolled

for the military service of Texas, or, being armed, was in the pay of

that Government, and engaged in an expedition hostile to Mexico,

may l)e considered as her enemy, and might lawfully, therefore, be

detained as prisoner of war. This is not to be doubted; and, by the

general practice of modern nations, it is true that the fact of having

l)een found in arms with others admitted to be anned for belligerent

purposes raises a presumption of hostile character. In many cases,

and esjx'cially in regard to European wars in modern times, it might

l)e difficult to repel the force of this presumption. It is still, how-

ever, but a presumption; because it is nevertheless true that a man
may 1k». found in arms with no hostile intentions. He may have

assumed arms for other purposes, and may assert a pacific character,

with which the fact of his being more or less armed would be en-

tirely consistent. In former and less civilized ages, cases of this sort

existed without numlx'r in European society. AVlien the j^eace of

communities was less finnly established by efficient laws, and when,

therefore, men often traveled armed for their own defence, or when
individuals, l)eing armed according to the fashion of the age, yet

often journeyed under th«' protection of military escorts or Ixxlies of

soldiers; the |K)s.session of arms was no eviilence of hostile cliiUiutcr.

circumstances of the tinjes sufficiently explaining such apju'arances

consistently with pacific intentions. And circunistantvs of tlu* coun-

try nuiy repel the presumption of hostility, as well as circumstances of

the times, or the manners of a particular age. . . ,
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" There would be no meaning in that well-settled principle of the

law of nations which exempts men of letters and other classes of non-

combatants from the liability of being made prisoners of war, if it

were an answer to every claim for such exemption to say that the per-

son making it was united with a military force, or journeying under

its protection. As to the assertion that it is against the law of Mexico

for foreigners to pass into it across the line of Texas, it is with no

little surprise that the Mexican secretary of state is found to assign

this reason for making Mr. Kendall a prisoner."

Mr. Webster, See. of State, to Mr. Thompson, Apr. 5, 1842, 6 Webster's

Works, 427, 432.

" 54. A hostage is a person accepted as a pledge for the fulfillment

of an agreement concluded between belligerents during the war, or

in consequence of a war. Hostages are rare in the present age.

" 55. If a hostage is accepted, he is treated- like a prisoner of war,

according to rank and condition, as circumstances may admit."

Instructions for the Government of Armies of the United States in the

Field. General Orders, No. 100. Apr. 24, 1863, AVar of the Rebellion,

Official Records, series 3, III. 154.

2. Treatment.

§ 1128.

" Prisoners of war are to be considered as unfortunate and not as

criminal, and are to be treated accordingly, although the question of

detention or liberation is one affecting the interest of the captor alone,

and therefore one with which no other government ought to interfere

in any way; yet the right to detain by no means implies the right

to dispose of the prisoners at the pleasure of the captor. That right

involves certain duties, among them that of providing the prisoners

Avith the necessaries of life and abstaining from the infliction of any

punishment upon them which they may not have merited by an offense

against the laws of the country since they were taken."

Mr. AVebster, Sec. of State, to Mr. Ellis, Feb. 26, 1842, MS. Inst. Mex.

XA^ 151.

" The law of Avar forbids the wounding, killing, impressment into

the troops of the country, or the enslaving or otherwise maltreating

of prisoners of war, unless they have been guilty of some grave

crime ; and from the obligation of this laAV no civilized state can dis-

charge itself."

Mr. Webster, Sec. of State, to Mr. Thompson, miu. to Mexico, Apr. 5,

1842, Webster's Works, VI. 427, 437,
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"On the announcement of the ratification of the treaty of (Jhent

there was naturally some disorder among the American prisoners of

war confined at Dartmoor, near Plymouth, who were not as j^et re-

leased. On April G, 1815, there was some slight disturbance, and
indications of an attempt, at least of one or two, to break loose. The
captain on guard directed the alarm bell to be sounded, which caused

a rush of prisoners, most of whom had no part whatever in the dis-

order, to the place of alarm. He then ordered the prisoners to their

yards, and directed a squad of soldiers to charge them. The crowd
of j:)risoners was great ; they would not. and indeed, in the crush of

the narrow passage in which they were, could not, inunediately

retreat; and it was said by some of the witnesses that stones were

thrown from among them at the soldiers, though this last fact was
negatived by a great preponderance of testimony. An order to fire

was given, though by whom it was not clearly shown, and this firing,

on a perfectly defenseless crowd, was continued until seven persons

were killed, thirty dangerously and thirty slightly wounded. A
commission con.sisting of Mr. F. S. Larpent, representing the British

Government, and Mr. Charles King, deputed by the American mission

in London, having visited the scene of action and examined into the

facts, reported that 'this firing (at the outset) was justifiable in a

military point of view,' but that ' it is very difficult to find any

justification for the further renewal and continuance of the firing,"

which is attributed to 'the state of individual irritation and exas-

pei-ation on the part of the soldiers who followed the prisoners into

their yards. I^rd Castlereagh, on receiving this report, expressed,

on May '22, 1815, the ' disapprobation ' of the Prince Regent at the

conduct of the troops, and his desire " to make a ('omj)ensation to the

widows and families of the suflerers. Mr. Monroe, Secretary of

State, on being informed of this action, sent, on December 11, 1815,

to Mr. Haker. British charge d'atfaires at AA'ashington. a note in

which he siiid : 'It is painful to touch on this unfoitunate event,

from the deep distress it has caused to the whole American people.

This rej)iignance is increa.sed by the consideration that our (iovern-

ments, though penetrated with regret, do not agree in sentiment vo-

specting the conduct* of the parties engaged in it. Whilst the Presi-

dent declines ac(ej)tiiig the provision conteni|)lat('d by Ilis Koyal

Highness the Prince Regent, he lu'vertiieless does full justict' to the

motives which dictated it."
"

Wliiirtoii. Int. Law I>i>,'t'st. § :UH4; III. :{;!1. <itin« I Am. Sl.il<" I'mixms.

For. lU'l. "J vl S(H|.

" 50. A prisoner of war is siibject to no punishment for being a pul)

lie enemy, nor is any revenge wreaked upon l)im l>y {\\v intentional

inflicting of any sufFering, or disgrace, by cruel imprixnuneiit, want

«)f food, bv mutilation. d«'ath, oi' anv other barbaritv-
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" 59. A prisoner of war remains answerable for his crimes com-

mitted against the captor's army or people, committed before he was
captured, and for which he has not been punished by his own authori-

ties.

"All prisoners of war are liable to the infliction of retaliatory meas-

ures."

" 67. The law of nations allows every sovereign government to

make war upon another sovereign state, and, therefore, admits of no

rules or laws different from those of regular warfare, regarding the

treatment of prisoners of Avar, although they may belong to the army
of a government which the captor may consider as a wanton and
unjust assailant."

" 72, Money and other valuables on the person of a prisoner, such

as watches or jewelry, as w^ell as extra clothing, are regarded by the

American Army as the private property of the prisoner, and the ap-

propriation of such valuables or money is considered dishonorable,

and is prohibited.

" Nevertheless, if large sums are found upon the persons of prison-

ers, or in their possession, they shall be taken from them, and the sur-

plus, after providing for their own support, appropriated for the use"

of the Army, under the direction of the commander, unless otherwise

ordered by the Government. Nor can prisoners claim, as private

property, large sums found and captured in their train, although they

have been placed in the private luggage of the prisoners.

" 73. All officers, when captured, must surrender their side arms to

the captor. They may be restored to the prisoner in marked cases,

by the commander, to signalize admiration of his distinguished brav-

ery, or approbation of his humane treatment of prisoners before his

capture. The captured officer to wdiom they may be restored can not

wear them during captivity.

" 74. A prisoner of war, being a public enemy, is the prisoner of

the Government and not of the captor. No ransom can be paid by a

prisoner of war to his individual captor, or to any officer in command.

The Government alone releases captives, according to rules prescribed

by itself.

" 75. Prisoners of war are subject to confinemgit or imprisonment

such as may be deemed necessary on account of safety, but they are to

be subjected to no other intentional suffering or indignity. The con-

finement and mode of treating a prisoner may be varied during his

captivity according to the demands of safety.

" 76. Prisoners of war shall be fed upon plain and wholesome food,

whenever practicable, and treated with humanity.
" They may be required to work for the benefit of the captor's gov-

ernment, according to their rank and condition.
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" 77. A prisoner of war who escapes may be shot, or otherwise

killed, in his flight ; but neither death nor any other punishment shall

be inflicted upon him simply for his attempt to escape, which the law

of war does not consider a crime. Stricter means of security shall

be used after an unsuccessful attempt at escape.

" If, however, a conspiracy is discovered, the purpose of w^hich is

a united or general escape, the conspirators may be rigorously pun-

ished, even with death; and capital punishment may also be inflicted

upon prisoners of war discovered to have plotted rebellion against

the authorities of the captors, whether in union with fellow-i)ris<)ners

or other persons.

" 78. If prisoners of war, having given no pledge nor made any

promise on their honor, forcibly or otherwise escajjc, and are cap-

tured again in battle after having rejoined their own aruiy, they

shall not be punished for their escape, but shall be treated as simple

prisoners of war, although they will be subjected to stricter confine-

ment.
" 70. Every captured wounded enemy shall be medically treated,

according to the ability of the medical staff.

" SO. Honorable men, when captured, will abstain from giving to

the enemy information concerning their own army, and the modern
law of war jjermits no longer the use of any violence against prisoners

in order to extort the desired information, or to punish them for

having given false information."

Instnirtions for the Government of Armios of the T'nitiMl States in tho

Fiehl. (lenerul Orders. N»). KiO. April 24, ISC^',. War of tlic K«'lK>llion.

Official Records, series 8, III. 154.

" l*risoners of war are in the power of the hostile (lovernment, but

not in that of the individuals or corps who captured them.
" They must Ik* humanely treated.

"All their personal belongings, except arms, horst^s, and military

l)apers remain their property.

"Article V. Prisoners of war may be interned in a town, fortress,

camp, or any other locality, and bound not to go i)eyond certain fixed

limits; but they can only l>e confined as an indispensable measure of

safety."

Convention resiHK-tinjr the Laws and Customs of War on liand.The IlaRue,

.Inly 20, l.Sl«). Chap. II.. on I'risoners of War, Art. IV.. .',2 Stat. II.

1812.

"Article VI. The State may utilize the labor of prisoners of war

according to their tank and aptitude. Their tasks shall not Im»

excessive, and shall hav<' nothing to do with the military o|)erations.

"Prisoners may be authorized to work for the Pnhlic Service, for

private jxjrsons, or on th<'ir own account.
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" Work done for the State shall be paid for according to the tariffs

in force for soldiers of the national army employed on similar tasks'.

" When the work is for other branches of the Public Service or for

private persons, the conditions shall be settled in agreement with the

military authorities.

" The wages of the prisoners shall go towards improving their

position, and the balance shall be paid them at the time of their

release, after deducting the cost of their maintenance.

"Article VII. The Government into whose hands prisoners of war
have fallen is bound to maintain them.

" Failing a special agreement between the belligerents, prisoners

of war shall be treated as regards food, quarters, and clothing, on

the same footing as the troops of the Government which has cap-

tured them,

"Article VIII. Prisoners of war shall be subject to the laws, regu-

lations, and orders in force in the army of the State into whose hands

they have fallen.

"Any act of insubordination warrants the adoption, as regards

them, of such measures of severity as may be necessary.

" Escaped prisoners, recaptured before they have succeeded in

rejoining their army, or before quitting the territory occupied by the

army that captured them, are liable to disciplinary punishment.
" Prisoners Avho, after succeeding in escaping are again taken

prisoners, are not liable to any punishment for the previous fight.

"Article IX. Every prisoner of war, if questioned, is bound to

declare his true name and rank, and if he disregards this rule, he is

liable to a curtailment of the advantages accorded to the prisoners

of war of his class."

"Article XIV. A Bureau for information relative to prioners of

war is instituted, on the commencement of hostilities, in each of the

belligerent States, and, when necessary, in the neutral countries on

Avhose territory belligerents have been received. This Bureau is

intended to answer all inquiries about prisoners of war, and is fur-

nished by the various services concerned wnth all the necessary infor-

mation to enable it to keep an individual return for each prisoner of

war. It is kept informed of interments and changes, as Avell as of

admissions into hospital and deaths.

" It is also the duty of the Information Bureau to receive and collect

all objects of personal use, valuables, letters, &c., found on the battle-

fields or left by prisoners who have died in hospital or ambulance,

and to transmit them to those interested.

"Article XV. Relief Societies for prisoners of war, which are

regularly constituted in accordance with the law of the country with

the object of serving as the intermediary for charity, shall receive

from the belligerents for themselves and their duly accredited agents
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every facility, within the bounds of military requirements and Admin-
istrative Regulations, for the effective accomplishment of their hu-

mane task. Delegates of these Societies may be admitted to the places

of interment for the distribution of relief, as also to the halting places

of repatriated prisoners, if furnished with a personal permit by the

military authorities, and on giving an engagement in writing to com-

ply with all their Regulations for order and police.

"Article XVI. The Information Bureau shall have the privilege

of free postage. Letters, money orders, and valuables, as well as

postal parcels destined for the prisoners of war or dispatched by
them, shall be free of all postal duties both in the countries of origin

and destination, as well as in those they pass through. . . .

"Article XVII. Officers taken prisoners may receive, if necessary,

the full pay allowed them in this position by their country's regula-

tions, the amount to be repaid by their Government.

"Article XVIII. Prisoners of war shall enjoy every latitude in

the exercise of their religion, including attendance at their own
church services, provided only they comply with the regulations for

order and police issued by the military authorities.

"Article XIX. The wills of prisoners of war are received or

drawn up on the same conditions as for soldiers of the National Army.
" The same rules shall be observed regarding death certificates, as

well as for the burial of prisoners of war, due regard being paid to

their grade and rank."

Convention respecting the Laws and Customs of War on Land, The Hague,

July 29. 1809. ;{2 Stat. II. 1812, 18ir).

" Gifts and relief in kind for prisoners of war shall be admitted

free of all duties of entry and others, as well as of payments for car-

riage by the Government railways."

Convention respecting the Laws and Customs of War on Land, The
Hague, July 29. 1899. Anne.x, Art. XVI, .32 Stat. II. 181(5.

In response to an inquiry prompted by the United States, the Brit-

ish consul at Santiago telegraphed that he had seen Constructor

Ilobson and the seven seamen of the Merrimac in barracks near (lie

town. They were suj)plie(l with as good food as the general scarcity

permitted. Lieutenant Ilobson expressed satisfaction at everything,

and he was well hxlged. The lodging provided for the seamen was

not so good. In case of an attack by land it was (piitc possible that

the prisoners would U; exposed, as would be everybody els«'.

For. Uel. 1M9S, 9S1.

NoveinU'r 11, l<sj)t). (he British ambassador at \\'ashingl<in was atl-

vised that the state secretary of the Transyaal had notified ihc Initcd
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States consul at Pretoria, who was exercising good offices in behalf of

British subjects, that all requests for the payment of money to Brit-

ish prisoners and all inquiries concerning them must in future come

through military channels at the front, and that he would not

further recognize the United States consul " in any British official

capacity."

The British Government desired it to be pointed out to the Trans-

vaal Government that, in declining the good offices of the consul in

behalf of British prisoners, they were " departing from the usual

practice; " that during the Crimean war moneys for British prisoners

in Russia and for Russian prisoners in England were distributed

through the Danish representatives in St. Petersburg and London;

that during the Franco-German war moneys Avere handed to the

French prisoners in Germany through the British representative at

Berlin, and letters sent from them to persons in France through the

British foreign office. It was added that reciprocal privileges would

be allowed to Boer prisoners in British hands.

The consul subsequently reached an understanding, which he set

fo^^^h in a note to Mr. Reitz, the state secretar}^, as follows

:

'* 1. The Government of the South African Republic objects to

recognizing the United States (or any other) consular officer as the

official representative of the British Government during the present

war.
" 2. The Government of the South African Republic objects to the

transmission by the United States consul of

—

"(a) Official communications from the British Government and

addressed to the Government of the South African Republic.

"(&) Official communications from the British Government and

addressed to British prisoners here.

"(c) Moneys or funds sent by the British Government to British

prisoners here.

" On the other hand, I understand that the Government of the

South African Republic will have no objection to the performance

by the United States consul at this capital of the following services

on behalf of the British prisoners of war and their friends:

" 1. The forwarding of letters and papers sent by friends or rela-

tives of the prisoners.

" 2. The distribution of funds (under the supervision of the war
office of the South African Republic) sent to the British prisoners by

their friends or relatives.

" Provided that these services are reciprocal and that the Govern-

ment of the South African Republic will have the right to request the

similar services of the United States consular officers in the British

possessions ^nd on behalf of the Boer and Afrikander prisoners of

war that are now in the hands of the British authorities.
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'• T further understand that the (lovernment of the South African

Republic reserves to itself the right to revoke any or all of the privi-

leges to receive letters, money, and parcels now enjoyed by the British

prisoners of war in this Republic, and that the fact that Boer or

Afrikander prisoners of war in the hands of the British authorities

are not receiving kind and humane treatment, or are denied privileges

similar to the privileges now allowed to British prisoners of war in

the South African Republic, will, if proven to your satisfaction, be

deemed sufficient cause and reason for such action on the part of your

honorable Government."'

Mr. Reitz replied that this stated with perfect correctness " the

attitudeln accordance with which this Gq;^'ernment has acted and will

continue to act."

It was subsequently stated that British prisoners were allowed to

receive parcels of tobacco and other things, including newspapers, if

sent by their friends, through the consulate.

The British Government, in expressing its thanks for the success

which had attended the efforts of the consul in behalf of the British

prisoners, stated, as regards the treatment of Boer prisoners by

British authorities, '" that telegrams, books, clothing, and luxuries

are freely transmitted to them after inspection: that small amounts

of money are given to them direct, while larger amounts are handed
to the commandant to issue in small sums, and that clothing is issued

at the public expense to prisoners who are in great need of it."

For. Rel. 1900, 619, 621-622, 622, 623.

With reference to a report that a number of prisoners captured by

the British troops in South Africa had been deported to Ceylon, and

that auiong them were twenty-two men claiming American citizen-

ship, the IX'partment of State instructed the American ambassador in

Ix)ndon to ask an early inquiry into the trvith of the statement, and

said :
'* If it he confirmed, the CJovernmeiit of the United States could

not view without concern the risk of life and health involved in send-

ing any unacclimated American citizens, taken under the circum-

stances descrilx^d, to so notoriously insalubrious a jdace as the island

of Ceylon. The principles of public law which exclude all rigor or

severity in the treatment of prisoners of war beyond what may be

needful to their safety, im|)ly their non-subjection to avoidable dan-

ger from any cause. Thes*' a<lmitte(l principles have found conven-

tional expression in treaties, as in article 24 of the treaties of I7S."i

and 1709 Ix'tween the Unit<'d States and Prussia, and the enlightened

practice tlu'rein specified to be followed with respect to the custody

of prisoners of war is believed to represent the general view of mod-
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ern nations, as it certainly does the sentiment of humanity and the

law of nature on which it claims to rest.

" If it prove that citizens of the United States, captured while

temporarily serving in the armies of the South African Republic and

the Orange P^ree State, have in fact been transported to distant and

noxious places, you will represent the expectation of this Government
that they be at once removed to some more healthful station, if

indeed the situation at this time shall not permit their discharge,

freely or on parole. The number of these Americans who have taken

temporary service under another flag is represented to be small."

Mr. Hay, Sec. of State, to Mr. Choate, ambass. to London, No. 468, Octo-

ber 16, 1900, MS. Inst Great Britain, XXXIII. 477.

After the outbreak of war between Russia and Japan, the Russian

Government, through the French minister at Tokio, requested the

Japanese Government to furnish regularly a list of the Russian pris-

oners of war who might fall into the hands of the Japanese army,

and, in case of the death of such prisoners, to inform the French

legation or consulates of the fact. The Japanese Government prom-

ised to furnish the desired information every ten days, so far as prac-

ticable, provided that the Russian Government would give to the

United States embassy or consulates in Russia similar information

concerning Japanese prisoners. This arrangement was mutually

agreed upon.

For. Rel. 1904, 716, 719.

3. Exchange.

§ 1129.

It was formerly the practice for the state to leave to each prisoner,

at least during the war, the care of redeeming himself, and the cap-

tor had a lawful right to demand a ransom for the release of his

prisoners. The present usage of civilized nations is, however, to

exchange prisoners of war or to release them on their parole or word

of honor not to serve against the captor again for a definite period,

during the war, or till properly exchanged. An agi'eement between

belligerents for the exchange (and formerly for the ransom) of

prisoners of war is called a cartel, and a vessel commissioned for

the exchange of prisoners of war or to carry proposals from one

belligerent to the other under a flag of truce is sometimes calli'd a

cartel ship.

Hallecli, Int. Law (.3d ed. by Baker), II. 326-330.

As to the disability of an alien enemy to sue on a ransom bill, see Anthon

vs. Fisher, 2 Douglas, (M9. See, however, Lawrence's Wheatou

(1863), 695; I Pistoye et Duverdy, 280.



§ 1129.] PRISONERS. 227

" 105. Exchanges of prisoners take place—number for number

—

rank for rank—wounded for wounded—with added condition for

added condition—such, for instance, as not to serve for a certain

period.

" 106. In exchanging prisoners of war, such numbers of jjersons of

inferior rank may be substituted as an equivalent for one of superior

rank as may be agreed upon by cartel, which requires the sanction

of the government, or of the commander of the army in the field.

" 107. A prisoner of war is in honor bound truly to state to the

captor his rank; and he is not to assume a lower rank than belongs to

him, in order to cause a more advantageous exchange, nor a higher

rank, for the purpose of obtaining better treatment.

" Offenses to the contrary have been justly punished by the com-

manders of released prisoners, and nuiy be good cause for refusing

to release such prisoners.

'' 108. Th€ surplus number of prisoners of war renuiining after an

exchange has taken place is sometimes released either for the payment

of a stipulated sum of money, or, in urgent cases, of provision, cloth-

ing, or other necessaries.

" Such arrangement, however, requires the sanction of the highest

authority.

" 100. The exchange of prisoners of war is an act of convenience

to both belligerents. If no general cartel has lH>en concluded, it can

not l)c demanded by either of them. No belligerent is obliged to

exchange prisoners of war.

"'A cartel is voidable as soon as either party has violated it.

" 110. No exchange of prisoners shall be made except after com-

plete capture, and after an accurate account of them, and a list of the

captured officers, has lK»en taken."'

Instruct ions for tlje (Joveriiineut of Annies of tlu> riiitcd Sliites in t!je

Kirld. (Jener.-il Orders. No. 1(K<. Ai)r. •_'4, 18«j;i. War of the Rebellion,

Ollieiiil Uei-onls, series ."{. III. l.">n.

"The next act in the war tiirilled not alone the hearts of our

countrymen but the world l)V its exceptional iieroism. On the night

of June 'id. Lieutenant Ilobson, aided by seven devoted voliniteers,

blocked the narrow outlet from Santiago Harbor by sinking the col-

lier MrrrinKtr in the channel, under a fierce lire from the shore bat-

teries, escaping with their lives as by a miracle. I)nt falling into the

han<ls of the Sjjaniards. It is a most giatifying incident of the war

that the l)ravery of this little band of heroes was cordially apj)ii'-

ciated by the Spanish admiral, who sent a Hag of true*' to notify

.Vdmiral Sampson of their saf»'ty and to com|)liuieiit thcin on tlu'ir

daring act. They were sul)s«'<|nently exchanp-d .Inly 7th."

rresideiit .McKinlcy. annn:i] niessap-. I>ec. .". IS'.ts. For. Ucl. iv.>s. ii.\.
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4. Pakole.

§ 1130.

" 119. Prisoners of war may be released from captivity by

exchange, and, under certain circumstances, also by
The Parole. ,

parole.

" 120. The term parole designates the pledge of individual good

faith and honor to do, or to omit doing, certain acts after he who
gives his parole shall have been dismissed, wholly or partially, from

the power of the captor.

" 121. The pledge of the parole is always an individual, but not a

private act.

" 122. The parole applies chiefly to prisoners of war whom the cap-

tor allows to return to their country, or to live in greater freedom

within the captor's country or territory, on conditions stated in the

parole.

" 123. Release of prisoners of war by exchange is the general rule

;

release bj^ parole is the exception.

" 124. Breaking the parole is punished with death when the person

breaking the parole is captured again.

"Accurate lists, therefore, of the paroled persons must be kept by

the belligerents.

" 125. AMien paroles are given and recei^^ed there must be an

exchange of two written documents, in which the name and rank of

the paroled individuals are accurately and truthfully stated.

" 126. Commissioned officers only are allowed to give their parole,

and they can give it only with the permission of their superior, as

long as a superior in rank is within reach.

" 127. Xo non-connnissioned officer or private can give his parole

except through an officer. Individual paroles not given through an

officer are not only void, but subject the individuals giving them to

the punishment of death as deserters. The only admissible exception

is where individuals, properly separated from their commands, have

suffered long confinement without the possibility of being paroled

through' an officer.

" 128. Xo paroling on the battlefield ; no paroling of entire bodies

of troops after a battle; and no dismissal of large numbers of prison-

ers, with a general declaration that they are paroled, is permitted, or

of any value.

" 129. In capitulations for the surrender of strong places or forti-

fied camps the commanding officer, in cases of urgent necessit3\ may
agree that the troops under his command shall not fight again during

the war unless exchanged.
" 130. The usual pledge given in tlie parole is not to serve during

the existing war unless exchanged,
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" This pledge refers only to the active service in the field against

the paroling belligerent or his allies actively engaged in the same war.

These cases of breaking the parole are patent acts, and can be visited

with the punishment of death ; but the pledge does not refer to inter-

nal service, such as recruiting or drilling the recruits, fortifying

places not besieged, quelling civil connnotions, fighting against bel-

ligerents unconnected with the paroling belligerents, or to civil or

diplomatic service for which the paroled officer may be employed.
*' 131. If the government does not approve of the parole, the

paroled officer must return into captivity, and should the enemy
refuse to receive him he is free of his parole.

'• 132. A belligerent government may declare, by a general order,

whether it will allow paroling and on what conditions it will allow

it. Such order is communicated to the enemy.
'• 133. No prisoner of war can be forced by the hostile government

to parole himself, and no govermnent is obliged to parole prrscmers of

war or to parole all captured officers, if it paroles any. As the pledg-

ing of the parole is an individual act, so is paroling, on the other

hand, an act of choice on the part of the belligerent.

'' 134. The commander of an occupying army may require of the

civil officers of the enemy, and of its citizens, any pledge he may con-

sider necessary for the safety or security of his army, and upon their

failure to give it he may arrest, confine, or detain them."

Instructions for the (jJovernment of Armies of the I'liitod Statos in the

Field. General Orders, No. 100, April 24, 18«j3, War of the Ue!)ellion,

Official Records, series 3, III. 1(X).

"Article X. Prisoners of war may Ix; set at liberty on parole if

the laws of their country authorize it, and, in such a case, they are

bound, on their personal honour, scrupulously to fulfill, both as

regards their own (lovernment and the (lovernment by whom they

were nuide prisoners, the engagements they have contracted.

'• In such cases, their own (lOVernment shall not require of nor

accept from them any service incomi)atible with the j)arole given.

'"Articlk XI. A prisoner of war can not be forced to accej)t his

lilwrty on parole; similarly the hostile Government is not oblige!

to assiMit to the prisoner's request to Ix; set at liberty on parole.

'•Artici.k XII. Any prisonerof war, who is lilK»rated on jjirolc

and recaptnred, Ix^aring arms against the (Jovernment to whom lie

had pledged his honor, or against the allies of that (Jovernment.

forfeits his right to Ih' treated as a prisoner of war. and can lu*

brought iM'fore the courts."

Convention res|K»«-tin>c tlie Laws and Customs of War on Lain!. lin- lla;;ui',

July '2U. \ym. :$•,' stat. 11. IM I.
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'• In pursuance of the suggestion made by General Lee, the Depart-

ment asked for the issuance of instructions that you be released

from imprisonment on the condition that you would I'^ave the Island

of Cuba and not return until the present war is terminated. Upon
your signing an agreement to that effect a^ou were released. The
Department regards the condition of your release as a binding parole

engagement between yourself and the Government of Spain for the

infringement of which you would alone be responsible."

Mr. Sherman, Sec. of State, to Mr. Sanguily, Feb. 1, 1898, 225 MS. Dom.
Let. 123, enclosing copy of S. Doc. 104, 54 Cong. 2 sess.

5. Repatriation.

§ ll'^l-

"After the conclusion of peace, the repatriation of prisoners of war
shall take place as speedily as possible."

Article XX.. Convention resi^ecting the Laws and Customs of War on

Land, The Hague, Jaly 29, 1899, 32 Stat. IL 1817.

The United States having agreed under the capitulation of Santi-

ago de Cuba to return the Spanish troops to Spain, an understanding

was sought through the British ambassador at Madrid with the Span-

ish Government that the transports would be considered as neutral-

ized, both on the inward and on the outward voyage, no belligerent

act to be committed by or upon them ; and that they would not be

subjected to port charges, unless pilotage, as to which an express

understanding was desired.

Immediately afterwards an offer for the transportation of the

Spanish prisoners was received from the Spanish Trans-Atlantic

Line. The United States agreed to give to the ships of that line

having only such armament as merchant ships usually carry, safe con-

duct on the inward and the outward voyage, provided that they com-

mitted no unneutral act. But, whatever the nationality of the ships,

the United States proposed that Spain should provide medical and

surgical attendance for prisoners on the transports; that the United

States should furnish medical supplies and rations: but that Spain

should designate one officer for each ship as commissary to see that

the rations were sufficient, and that Spanish officers should assume

the police regulation of the ships.

The Spanish Government agreed to these terms, including the

exemption of the transports from port dues, except pilotage. It was

also agreed that if American or neutral ships were employed, a

quarantine station, in case of contagion, should be established on

shore, so that the ships could depart i^romptly.
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A formal understanding with the Spanisli Government was subse-

(juently rendered unnecessary by the contract entered into with the

Spanish Trans-Atlantic Company, under which the company agreed

to take the officers and men from Santiago de Cuba to Spain for a cer-

tain sum for each individual, covering transportation, subsistence, and

•delivery on shore. The United States, on the other hand, gave to

the ships while sailing under the contract to Santiago de Cuba and

thence to Spain safe conduct against the acts of persons under the

jurisdiction of the United States.

For. Rel. 1898, 990, 992.

As to the repatriation of prisoners under the treaty of peace between the

United States and Spain of Dec. 10, 1898, see supra, § 887.

6. Spies, Wab-Tbaitobs, Wab-Rebels.

§ 1132.

" 88. A spy is a person who secretly, in disguise or under false

pretense, seeks information with the intention of communicating it

to the enemy.
" The spy is punishable with death by hanging by the neck, whether

or not he succeed in obtaining the information or in conveying it to

the enemy."

Instructions for the Government of Armies of tlie United States in the

Field. General Orders, No. 100, April 24, 1803, War of the Rebellion,

Official Rec-ords, series 3, III. 158.

" 89. If a citizen of the United States obtains information in a

legitimate manner, and betrays it to the enemy, be he a militarv or

civil officer, or a private citizen, he shall suffer death.

" 90. A traitor under the law of war, or a war-traitor, is a person

in a place or district under martial law who, unauthorized by the

military commander, gives information of any kind to the enemy, or

holds intercourse with him.
" 91. The war-traitor is always severely punished. If his offense

consists in Ix'traying to the enemy anything conceining the condition,

safety, operations, or plans of the troops holding or occupying the

place or district, his punishment is death.
" 92. If the citizen or subject of a country or place invaded or con-

quered gives infornuition to his own government, from which he is

separated by the hostile army, or to the army of his government, he

is a wnr-traitor, and death is the penalty of his offense.

" 9h. All unauthorized or secret <-ommunication with the enemy
is considered treasonable by the law of war.
" Foreign residents in an invaded or occii|)ie<l territory or foreign

visitors in the same can claim no innnunity from this law. They

H. Doc. 551—vol 7 IG
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may communicate with foreign parts or with the inhabitants of the

hostile country, so far as the military authority permits, but no fur-

ther. Instant expulsion from the occupied territory would be the

very least punishment for the infraction of this rule."

Instructions for the Government of Armies of the United States in the

Field, (ieneral Orders, No. lUO, April 24, 1803, id. 158.

" 93. All armies in the field stand in need of guides, and impress

them if they can not obtain them otherwise.

" 94. No person having been forced by the enemy to serve as guide

is punishable for having done so.

" 95. If a citizen of a hostile and invaded district voluntarily

serves as a guide to the enemy, or offers to do so, he is deemed a war-

traitor, and shall suffer death.

" 96. A citizen serving voluntarily as a guide against his own coun-

try commits treason, and will be dealt with according to the law of his

country.

" 97. Guides, when it is clearly proved that they have misled inten-

tionally, may be put to death."

Instructions for the Government of Armies of the United States in the

Field, General Orders, No. 100, April 24, 1863, id. 158.

" 102. The law of war, like the criminal law regarding other

offenses, makes no difference on account of the difference of sexes,

concerning the spy, the war-traitor, or the war-rebel.

" 103. Spies, war-traitors, and war-rebels are not exchanged accord-

ing to the common law of war. The exchange of such persons would

require a special cartel, authorized by the government, or, at a great

distance from it, bj- the chief commander of the army in the field.

" 104. A successful spy or war-traitor, safely returned to his own
army, and afterwards captured as an enemy, is not subject to punish-

ment for his acts as a spy or war-traitor, but he may be held in closer

custody as a person individually dangerous."

Instructions for the Government of Armies of the United States in the

Field, General Orders, No. 100, April 24, 1863, id. l.'^a

"Article 88 of the United States ' Instructions for the Government

of Armies in the Field,' promulgated April 24, 1863, . . . reads

:

' 88. A spy is a person who secretly, in disguise or under false pre-

tense, seeks information with the intention of communicating it to the

enemy. The spy is punishable with death by hanging by the neck,

whether or not he succeed in obtaining the information or in convey-

ing it to the enemy.' Bluntschli, while embodying this rule in his ten-

tative code, comments [Droit Int. Codifie, sec. 628] on it thus: 'The

penalty should not, however, be applied except in the more dangerous
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cases ; it would in most cases be out of all proportion with the crime.

The usage has become less barbarous, and it suffices the more fre-

quently to condemn them [spies] to close confinement or other analo-

gous penalties.' He further says, speaking of the German military

regulations of 1870, and apparently on the authority of Rolin Jae-

quemyns: 'The menace of death is often not av^oidable, but should

not however be applied except in cases where the culpability is

really grave.' From these citations it may be inferred Rluntscldj

holds that the severity of the punishment in each particular case

should depend upon the resultant danger, a test which a military

tribunal may naturally be presumed to apply to the facts upon which

it reaches a decision. It does not appear practicable to draw a line

between the more dangerous and less dangerous cases, and our own
Regulations of 1863 do not attempt it."

Mr. Gresham. Sec-, of State, to Mr. Deiiby, min. to China, No. 103.3, March
21, 1895, MS. Inst. China, V. 162.

"Article XXIX. An individual can only l)e considered a spy if,

acting clandestinely, or on false pretences, he obtains, or seeks to

obtain information in the zone of operations of a belligerent, with

the intention of communicating it to the hostile party.

" Thus, soldiers not in disguise who have penetrated into the zone

of operations of a hostile army to obtain information are not ron-

sidered spies. Similarly, the following are not considered spies:

Soldiers or civillians, carrying out their mission openly, charged

with the delivery of despatches destined either for their own army or

for that of the enemy. To this class belong likewise individuals sent

in baloons to deliver despatches, and generally to maintain com-

munication lietween the various parts of an army or a territory.

"Article XXX. A spy taken in the act can not be punished with-

out previous trial.

"Article XXXI. A spy who, after rejoining the army to which

he Ix'longs, is subsequently captured by the enemy, is treated as a

prisoner of war, and incurs no responsibility for his previous acts of

espionage."

Convention rospeetinji the Laws and Customs of War on Land, Tlie

Ilafnie, July 29, 1899. 32 Stat. II. ISIH. 1819.

On April 15, 1004, Count Cas.sini, Russian ambassador at Wash-
ington, stated, by instruction of his Government, that '* in case neu-

tral vessels, having on Imard correspondents who may comnumicate

war news to the enemy by means of improved apj)aratus not yet pro-

vided for by existing conventions, shouhl l)e arrested off th<' coast of

Kwantung or within the zone of o|)erations of tlie Russiau fh'ct. such

correspondents shall be regarded as spies and tlie vessels providetl
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with wireless telegraph apparatus shall be seized as lawful prize."

Mr. Hay, Secretary of State, in taking note of this declaration said

that the United States did not waive any right which it might have in

international law in the case of any American citizen who might be

arrested or of any American vessel that might be seized.

For. Rel. 1904, 729.

The British Government made a similar reservation. (For. Rel. 1904,

332, 333.)

"A spy is a person sent by one belligerent to gain secret informa-

tion of the forces and defenses of the other, to be used for hostile pur-

poses. According to practice, he may use deception under the penalty

of being lawfully hanged if detected. To give this odious name and

character to a confidential agent of a neutral power, bearing the com-

mission of his country, and sent for a purpose fully warranted by the

law of nations, is not only to abuse language but also to confound

all just ideas, and to announce the wildest and most extravagant

notions, such as certainly were not to have been expected in a grave

diplomatic paper; and the President directs the undersigned to say

to Mr. Hiilsemann that the American Government w^ould regard such

an imputation upon it by the cabinet of Austria, as that it employed

spies, and that in a quarrel none of its own, as distinctly offensive,

if it did not presume, as it is willing to presume, that the word

used in the original German was not of equivalent meaning with
' spy ' in the English language, or that in some other way the employ-

ment of such an opprobrious term may be explained. Had the

Imperial Government of Austria subjected Mr. Mann to the treat-

ment of a spy it would have placed itself without the pale of civi-

lized nations, and the cabinet of Vienna may be assured that if it

had carried, or attempted to carry, any such lawless purpose into

effect in the case of an authorized agent of this Government, the

spirit of the people of this country would have demanded immediate

hostilities to be waged by the utmost exertion of the power of the

Republic, military and naval."

Mr. Webster, Sec. of State, to Mr. Hiilsemann, Dec. 21, 1850. MS. Notes

German States, VI. 265. See further as to Mr. Mann's case, supra,

§ 72.

As to Andre's case, see 3 Phill. Int. Law (3d ed.), 168.

7. Deserters.

§ 1133.

" 48. Deserters from the American Army, having entered the serv-

ice of the enemy, suffer death if they fall again into the hands of

the United States, whether by capture or being delivered up to the
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American Army; and if a deserter from the enemy, having taken

service in the Army of the United States, is captured by the enemy,

and punished by them with death or otherwise, it is not a breach

against the law and usages of war, requiring redress or retaliation.

Instructions for the Government of Armies of the United States in the

Field, General Orders, No. 100, April 24, 1863, War of the Rebellion.

Official Records, series 3, vol. III. 154.

VIII. TREATMENT OF THE WOUNDED.

§ 1134.

"Article I. Ambulances and military hospitals shall be acknowl-

edged to be neuter, and, as such, shall be protected
Geneva Conven- ^^^ respected by belligerents so long as any sick or

' wounded may be therein.

" Such neutrality shall cease if the ambulances or hospitals should

be held by a military force.

"Akt. II. Persons employed in hospitals and ambulances, com-
prising the staff for superintendence, medical service, administra-

tion,' transport of wounded, as well as chaplains, shall participate in

the benefit of neutrality, whilst so employed, and so long as there

remain any wounded to bring in or to succor.

'"Art. III. The persons designated in the preceding article may,
even after occupation by the enemy, continue to fulfill their duties in

the hospital or ambulance which they serve, or may withdraw in order

to rejoin the crops to which they belong.

" Under such circumstances, when these persons shall cease from
their functions, they shall be delivered by the occupying army to

the outposts of the enemy.

"Art. IV. As the equipment of military hospitals remains subject

to the laws of war, persons attached to such hospitals can not, in with-

drawing, carry away any articles but such as are their private prop-

erty.

" Under the same circumstances an ambulance shall, on the con-

trary, retain its equipment.

"Art. V. Inhabitants of the country who may bring help to the

wounded shall be respected, and shall remain free. The generals of

the Mligerent Powers shall make it their care to inform the inhabit-

ants of the appeal addressed to their humanity, and of the neutrality

which will 1k« the consequence of it.

"Any wounded man entertained and taken care of in a house shall

l)e considered as a protection thereto. Any inhabitant who shsdl

have entertained wounded men in his house shall lx» ('xempted from

the quartering of troops, as well as from a part of the contributions

of war which may be imposed.
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"Art. VI. Wounded or sick soldiers shall be entertained and taken

care of, to whatever nation they may belong.

" Commanders-in-chief shall have the power to deliver immediately

to the outposts of the enemy soldiers who have been wounded in an

engagement when circumstances permit this to be done, and with the

consent of both parties.

" Those who are recognized, after their wounds are healed, as inca-

papble of serving, shall be sent back to their country.

" The others may also be sent back, on condition of not again bear-

ing arms during the continuance of the war.
" Evacuations, together with the persons under whose directions

they take place, shall be protected by an absolute neutrality.

'"Art. VII. A distinctive and uniform flag shall be adopted for

hospitals, ambulances and evacuations. It must, on every occasion,

be accompanied by the national flag. An arm-badge (brassard) shall

also be allowed for individuals neutralized, but the delivery thereof

shall be left to military authority.

" The flag and the arm-badge shall bear a red cross on a white

ground.

"Art. VIII. The details of execution of the present convention Shall

be regulated by the commanders-in-chief of belligerent armies, accord-

ing to the instructions of their respective governments, and in con-

formity with the general principles laid down in this convention.

Art. IX. The high contracting Powers have agreed to communi-

cate the present convention to those Governments which have not

found it convenient to send plenipotentiaries to the International

Conference at Geneva, with an invitation to accede thereto. The pro-

tocol is for that purpose left open."

Convention for the amelioration of the condition of the wounded in the

field, signed at Geneva, Aug. 22, 1864.

The original signatories were Switzerland, Baden, Belgium. Denmark,
Spain, France, Hesse, Italy, Netherlands, Portugal. Prussia, Wiirtem-

berg.

The adhesion of the United States was proclaimed by President Arthur,

July 26, 1882.

"Article XXI. The obligations of belligerents with regard to the

sick and wounded are governed by the Geneva Convention of the 22nd

August, 1864, subject to any modifications which may be introduced

into it."

Convention respecting the Laws and Customs of War on Land, The
Hague, July 29, 1899, 32 Stat. II. 1817.

Ths Hague Conference adopted a resolution as follows :
" The con-

ference, taking into consideration the preliminary steps taken by the

Federal Government of Switzerland for the revision of the conven-
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tion of Geneva, expresses the wish that there should be in a short

time a meeting of a special conference having for its object the revi-

sion of that convention." This resolution was voted unanimously.

For. Rel. 1899, 513, 520.

Bill (S. 2931) to incorporate the American National Red Cross and to

protect its insignia. Rei)ort of Mr. Money, Com. on For. Rel., Feb.

14, 1900, S. Rept. 391, 50 Cong, 1 sess.

Report of Mr. Gillett, Com, on For. Aff., March 23, 1900, H. Rept. 758,

50 Cong. 1 sess.

IX. INTERRUPTION OF COMMERCIAL RELATIONS.

1. Suspension of Intercourse.

§ 113.5.

After a declaration of war, all intercourse, and not merely trading,

is forbidden; and an American citizen can not lawfully send a vessel

to the enemy's country to bring away his property.

The Rapid (1814), 8 Cranch, 155.

In war, all intercourse between the subjects and citizens of the bel-

ligerent countries is illegal, unless sanctioned by the authority of the

government or in the.exercise of tlie rights of humanity.

The .Tiilia (1814), 8 Cranch, 181.

Fat cattle are provisions, or munitions of war, within the meaning
of the act of Congress of July G, 1812 (2 Stat. 778), "to prohibit

American ves.sels from proceeding to or trading with the enemies

of the United States, and for other purposes."

Unitetl states v. Bari)er (1815), 9 Cranch, 24.3.

By section 2 of the act of July fi, 1812 (2 Stat. 778), it was made a

misdemeanor for any citizen or inhal)itant of the United States to

transport any " naval or military stores, arms or the munitions of

war, or any article of provision." from the United States to upper or

lower Canada, Nova Scotia, or New Brunswick. Held, '' that fat

cattle are provisions, or munitions of war, within the true intent and

meaning of the act."

United States r. Barber (1815), 9 Cranch, 24.3.

Thougli, as was held in United States /'. Barl)er. fat cattle were
" provisions or munitions of war" under the act of July ('», 1812. yet

it was decided that the driving such cattle on foot was not a " trans-

portation " of them within the meaning of the act.

United States v. Sheldon (1817), 2 Wheat. 119.
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" 86. All intercourse between the territories occupied by belligerent

armies, Avhether by traffic, by letter, by travel, or in any other way,

ceases. This is the general rule, to be observed without special proc-

lamation.

" Exceptions to this rule, whether by safe-conduct or permission to

trade on a small or large scale, or by exchanging mails, or by travel

from one territory into the other, can take place only according to

agreement approved by the government or by the highest military

authority.

" Contraventions of this rule are highly punishable.

" 87. Ambassadors, and all other diplomatic agents of neutral

powers accredited to the enemy may receive safe-conducts through

the territories occupied by the belligerents, unless there are military

reasons to the contrary, and unless they may reach the place of their

destination conveniently by another route. It implies no interna-

tional affront if the safe-conduct is declined. Such passes are usually

given by the supreme authority of the State, and not by subordinate

officers."

Instructions for the Government of Armies of the United States in the

Field. General Orders, No. 1(»0, April 24, 1863, War of the Rebellion.

Official Records, series ?>, III. 157.

Purchases by neutrals, though bona fide for value, from persons

who had purchased in contravention of the statute of July 13, 1861,

and the subsequent proclamation of the President, making all com-

mercial intercourse between any part of a State where insurrection

against the United States existed and the citizens of the rest of the

United States " unlawful," were invalid, and the property so pur-

chased was liable to capture.

The Ouachita Cotton, 6 Wall. 521.

Commercial intercourse between States at war with each other is in-

terdicted. It needs no special declaration on the part of the sov-

ereign to accomplish this result, for it follows from the very nature

of war that trading between the belligerents should cease.

United States v. Lane, 8 Wall. 185 ; McKee v. United States, id. 163.

Every kind of trading or commercial dealing or intercourse, whether

by transmission of money or of goods, or orders for the delivery of

either between two countries at war, directly or indirectly, or through
the intervention of third persons or partnerships, or by contracts in

any form looking to or involving such transmission, is prohibited.

Quoted in Montgomery v. United States, 15 Wall. 395, from Kershaw v.

Kelsey, 100 Ma«6. 561 ; United States v. Lapene, 17 Wall. 601.
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The Government of the United States has power to permit limited

commercial intercourse with an enemy in time of war, and to impose

such conditions thereon as it sees fit; this power is incident to the

power to declare war, and to carry it on to a successful termination.

And it would seem that the President alone, who is constitutionally

invested with the entire charge of hostile operations, may exercise

this power; but whether so or not, there is no doubt that, with the

concurrent authority of the Congress, he may exercise it according to

his discretion.

Hamilton v. Dillin, 21 Wall. 73.

A resident of a loyal State, after the I7th of July, 1861, and just

after the civil war had become flagrant, procured a pass from the

proper military authorities of the United States permitting him to go

through the army lines into the insurrectionary territory, and under

it went into the Confederate States and remained there, engaged in

business, until the latter part of 1864, when he returned to his old

domicil. Prior to his return he purchased a large quantity of cotton

(724 bales), which he stored in Savannah, and which fell into the

hands of the forces of the United States when that place was cap-

tured by them. It was held, on a question whether he had been trad-

ing with the enemy, that he had not lost his original domicil, and

accordingly that he had been so trading.

Mitchell V. United States, 21 Wall. 350.

It was not until the 16th of August, 1861, that all commercial inter-

course between the States designated as in rebellion and the inhab-

itants thereof, with certain exceptions, and the citizens of other States

and other parts of the United States, became unlawful.

Matthews v. McStea, 91 U. S. 7.

"A non-resident alien need not expose himself or his property to

the dangers of a foreign war. He may trade with both belligerents

or with either. By so doing he commits no crime. His acts are

lawful in the sense that they are not prohibited. So long as he con-

fines his trade to property not hostile or contraband, and violates no

blockade, he Is secure both in his person and his property. If he is

neutral in fact as well as in name, lie runs no risk. But so soon as

he steps outside of actual neutrality, and adds materially to the war-

like strength of one lielligerent, he makes himself correspondingly the

enemy of the other. To the extent of his acts of hostility and their

legitimate consequences, he submits him.self to the risk of the war into

whose presence he voluntarily comes. If he breaks a blockade or

engages in contraband trade, he subjects himself to tlu' cliances of

the capture and confiscation of his offending property. If he thrusts



240 WAR. [§1135.

himself inside the enemies' lines, and for the sake of gain acquires

title to hostile property, he must take care that it is not lost to him by

the fortune of war. A^-liile he may not have conmiitted a crime for

which he can be personally punished, his offending property may be

treated by the adverse belligerent as an enemy property. He has the

legal right to carry, to sell, and to buy ; but the conquering belligerent

has a corresponding right to capture and condemn. He enters into

a race of diligence with his adversary, and takes the chances of suc-

cess. The rights of the two are in law equal. The one may hold if

he can, and the other seize."

Young r. United States (1877). 97 U. S. 39, 63.

A guardian's liability is not terminated by a state of war. It is

suspended only until the return of peace, he being, during the war, an

enemy of the country or state wherein his liability was created.

Lamar v. Micou, 112 U. S. 452; s. c. 114 U. S. 218.

Certain goods were condemned under section 5 of the act of July

13, 1861, and section 1 of the act of August 6, 1861, on the ground

that they were transferred from Alexandria in Virginia to a part

of the State then in insurrection. Exceptions were taken by the

claimant at the trial. These exceptions, however, seem to have been

abandoned, and a motion was made in the appellate court in behalf

of the plaintiff in error to dismiss the case, on the ground that the

war had ceased and that this circumstance produced the same effect

as would have followed the repeal of the statutes on which the pros-

ecution was founded. The court said that this proposition was

denied, after full consideration, in the case of United States v. The
Schooner Reform, 3 Wallace 617. The judgment of the court below

was affirmed with costs.

Duvall V. United States (1866), 154 U. S. 548.

By the law of nations, where a war exists between two distinct

and independent powers, there must be a suspension of all commer-

cial intercourse between their citizens; but this principle has not

been applied to the States which joined the so-called Southern

Confederacy.

United States t\ Six Boxes of Arras. 1 Bond, 446.

As to the acts of Congress, proclamations, etc., during the civil war. see

Gay's Gold, 13 Wall. 358 ; United States v. The Henrj^ C. Homeyer, 2

Bond, 217.

During the war the legislature of Virginia enacted that an act

performed by the one of two or more joint fiduciaries who lived in

Virginia, the others living in the Union States, should have the
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same effect as though all had joined. Held, that the enactment was

illegal, and that a man who took a deed from one of the two trustees

under such circumstances, the will having created a joint trust, took

no title.

Lipse r. Siiear, 4 Hughes, C. C. 5.35.

In the United States act of 1861, prohibiting intercourse between

the loyal and the insurgent States, gold coin is included in the words
'• goods and chattels, wares and merchandise," and therefore is for-

feited by an attempt to carry it into one of the insurgent States.

United States v. A Canoe, etc., 5 Hughes, C. C. 490.

The act of Congress of 1861, interdicting intercourse between the

States in rebellion and the loyal States, did not prevent legal trans-

actions between residents of different States of the Confederacy.

Bond r. Owen, 7 Baxter (Tenn.), 340.

A. moved from Georgia to the North in 1862, leaving money with

an agent, who invested it in county bonds. The county pleaded, in

defense to A.'s suit on the lx)nds. United States Revised Statutes, sec-

tion 5301, prohibiting intercourse between the North and the South.

Held, that A. could recover.

Coniinrs. of Bartow County r. Newell, 04 Ga. 009.

Bj" the strict laws of war all trading l^etween enemies is prohibited.

On April 27, 1898, the Treasury Department issued to collectors of

customs certain instructions, which were prepared in consultation

with the Department of State. These instructions forbade the clear-

ance of an American vessel for a Spanish port, but the only

restriction they placed upon the clearance of any other vessel for

such a port was that the vessel should not carry cargo of contraband

of war or of coal. Thus the clearance of a neutral ship with an

American-owned cargo for a Spanish port was permitted, and to

this extent trading l)etween enemies was allowed.

" Your attention is directed to the following act of Congress, ap-

proved April 28, 1898, entitled 'An act declaring that war exists

l)etwe<Mi the United States of America and the Kingdom of Spain ':

" ''Be it enacted by the Senate and Ilouxe of lieprcxentdtiiws of the

United States of America in Congress assembled^
'" Fii-st. That war 1k', and the same is hereby, declaied to exist, and

that war has existed since the twenty-first day of April, anno Domini

eighteen hundred and ninety-eight, including said day, Ix'tween the

United States of America and the Kingdom of Spain.

"'Second. That the President of the United States Ik*, aiul he

hereby is, directed and empowered to use the entire land and naval
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forces of the United States, and to call into the actual service of the

United States the militia of the several States to such extent as may
be necessarA^ to carry this act into effect.'

" The following instructions are issued for your guidance

:

" First. Clearance will be refused to any vessel for a port or place

blockaded by the United States. (The President, on April 25th, pro-

claimed a blockade on the north coast of Cuba, including ports on

said coast between Cardenas and Bahia Honda and the port of

Cienfuegos on the south coast of Cuba.)
" Second. Clearance Avill be refused to any vessel carrying goods

which are contraband of Avar for any Spanish port.

" Third. Clearance Avill be refused to any A^essel carrying coal for

any Spanish port.

" Fourth. Clearance Avill be refused to any American A^essel for any

Spanish port.

" Fifth. Up to and including May 21, 1898, clearance will be

granted to any Spanish merchant vessel now in any port or place of

the United States for any foreign port, except a port blockaded by

the United States, provided that such Aessel shall not have on board

any officer in the military or naA^al service of Spain, or any coal

(except such as may be necessary for the Aoyage) , or any other article

prohibited or contraband of war, or an}^ dispatch of or to the Span-

ish Government. Collectors will issue a certificate to any such ves-

sel on clearance, reciting that said vessel has complied with the pro-

visions of the proclamation of the President of the United States,

signed April 26, 1898, and by virtue of that proclamation is entitled

to continue her Aoyage if met at sea by any United States ship, except

to a blockaded port. To the certificate shall be attached a copy of

the proclamation aforesaid.

" Clearance in ballast will be granted to any Spanish merchant

vessel which, prior to April 21, 1898, shall have sailed from any for-

eign port bound for any port or place in the United States, as soon

as her cargo is discharged, for any foreign port, except a port block-

aded by the United States, provided such vessel shall not have on

board any officer in the military or naval service of Spain, or any dis-

patch of or to the Spanish GoA^ernment. Collectors will issue a cer-

tificate to any such vessel on clearance, reciting that said A^essel has

complied with the provisions of the proclamation of the President of

the United States, signed April 26, 1898, and by virtue of that procla-

mation is entitled to continue on her A^oyage if met at sea by a United

States ship, except to a blockaded port. To the certificate shall be

attached a copy of the proclamation aforesaid.

" Sixth. Clearance will be granted to any American or neutral ves-

sel destined for a neutral port, with a cargo also destined for a neu-
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tral port, without regard to the kind of cargo, on compliance with

the provisions of law.

" Where officers of customs have reason to believe that coal or arti-

cles considered contraband of war are destined for the use of enemies

of the United States, clearance will be withheld until a report has

been forwarded to, and instructions issued by the Department.
" Seventh. Clearance will be issued in all other cases in compliance

with the provisions of law.

" Eighth. Collectors in doubt in any particular application for

clearance will telegraph promptly the facts to the Department and

withhold clearance until instructed.

" Ninth. The Department declines to give general advice to masters

and owners of vessels, shippei's, consignees, etc. Any specific case

requiring action by the Department must be submitted by those con-

cerned to the proper officer of the customs, who, if in doubt, will com-

municate with the Department and await instructions before taking

action."

Circular of the Acting Secretary of the Treasury to collectors of customs,

April 27, 1898, For. Rel. 1898, 1172.

" It has always l)een the aim of this Government, since the days

of Franklin, to promote the increase and diffusion of scientific knowl-

edge, and likewise the aim to shield peaceful pursuits and the progress

of art and science as far as possible from the evil effects of war.
" In obedience to this policy and in flie absence of special reasons

to the contrary, lean perceive no cause for changing tlie conduct

of the Smithsonian Institution in regard to sending scientific papers

and journals abroad and even to Spain and her colonies. Owing,
however, to the present state of hostilities it would of course b.'

prudent that some care be taken as to the nature of the published

material which is sent to Spain and her colonies at ])resi»nt, and,

that knowledge and information relative to new scientific discover-

ies, or advances in military and naval warfare and kindred subjects,

should not be furnished."

Mr. Adee. -\ct. Sec. of State, to Mr. Laiigley. S«m-. ttf Siiiitlisoiii.iii iiisfitn-

tioii, April 27. 189H. 228 .MS. Doin. Let. 52.

On the ground that hostilities Ix'tween nations '* sus|)en(l inter-

cours(» and deprive citizens of the hostile nations of rights of an

international character previously enjoyed," it was advised that so

long as a .state of war existed between the United States and Spain,

Spani.sh subjects would have " no right to the privileges of lopy-

right conferred upon Spanish citizens by proclamation |)ri()r to the

declaration of war;" but that, when a treaty of peace should have
been concluded, it would, if the treaty was silent on the subject. *' in-
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competent for the United States, through its executive officers, to

resume the exercise of such rights and privileges as previously

existed and have not been definitely declared terminated," and

would be " entirely proper for the Librarian of Congress to admit

Spanish subjects after the conclusion and ratification of the treaty

to the same copyright privileges that they enjoyed prior to the

declaration of war."

Griggs, At. Gen., Dec. 2, 1898, 22 Op. 268.

2. CPNTKACTS.

(1) LIMITATIONS ON THE POWER TO CONTRACT.

§ 1136.

The citizens of one belligerent state are incapable of contracting

with the citizens of the other belligerent state.

Scholefield v. Eichelberger, 7 Pet. 586.

During the occupation of New Orleans by the Federal forces during

the rebellion, a loyal citizen of that place, describing- himself as the

agent of a certain planter, who was an enemy, residing on a planta-

tion in the rebellious region, agreed to sell to a British subject, domi-

ciled in New Orleans, a crop belonging to the said planter, and

described as his (the planter's) property. It was ruled that the sale

was void.

It appeared that the loyal citizen had, prior to the war, made ad-

vances to the planter, and it was argued that he had a lien on the

property and a power to sell it for the repayment of the advances,

and that the sale ought to be regarded as his, and not as a sale by the

planter. The court held, however, that the real j)arties to the trans-

action were the vendee and a public enemy, at the same time observ-

ing that there was nothing in the case inconsistent with the doctrine

that a resident in the territory of one belligerent may have in times

of Avar an agent residing in the territory of the other belligerent, to

whom his debtor may pay a debt, or deliver property in discharge of

it, such payments or deliveries involving no intercourse between

enemies.

Montgomery v. United States, 15 Wall. 395.

The fact that seven months after a ten years' lease was made, a
" general order " from the military department of Louisiana, forbade

the several bureaus of the municipal government of the city, created

by military authority, from disposing of any of the city property for

a term extending beyond a period when the regular civil government
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of the citj' might be established, was held not to have invalidated

the lease.

New Orleans v. Steamboat Company, 2(> Wall. 387.

In Febniarv, 1864, a citizen of Massachusetts, residing in Missis-

sippi, took a lease for one year of a cotton plantation in that State,

agreeing to pay a rent of $10,000, half in cash and half "out of the

first part of the cotton crop, which is to be fitted for market in reason-

able time." AVhether the lessee went to Mississippi l)efore or after

the beginning of the war did not appear. He paid the first instalment

of rent, and took possession of the plantation and sowed the crops,

l)ut early in March, 1864, was driven away by Confederate soldiers

and soon afterwards returned to Massachusetts, where he remained.

The lessor then resumed charge of the plantation and raised a crop

of cotton, which he delivered in Mississippi to the lessee's son. by

whom it was sent in the autumn of 1864 to the lessee, who sold it and

retained the profits, amounting to nearly $10,000. After the war
the lessor sued the lessee in Massachusetts for the unpaid installment

of rent. The lessee contended that, as the lease was made during

the civil war, it was, by virtue of the act of 1861 and the President's

proclamation thereunder, illegal and void. The court unanimously

held. Gray, J., delivering the opinion, that the law of nations pro-

hibited all intercourse between citizens of the two Ix^lligerents which

was "inconsistent with the state of war;" that this included "any
act of voluntary submission to the enemy, or receiving his i)ro-

tection," as well as " any act or contract which tends to increase his

resources," and "every kind of trading or commercial dealing or

intercourse, whether by transmission of money or goods, or by order

for the <leliverv of either, between the two countries, directly or in-

directly, or through the intervention of third persons or partnershij)s,

or by contracts in any form looking to or involving such trans-

mission, or by insurances upon trade with or by the enemy;" but that

"iK'yond the principle of these cases the prohibition has not been

carried by judicial decision." The court accordingly held that the

contract in question, made U'tween persons lM)th at the time within

the Confederate territory and to Ik* performed there, was legal, and

that, although the forwarding of the cotton by the les.see's son to

Massachusetts may have Ix'en unlawful, this could not aH'ect the

validity of the agreements contained in the lease, which nt'itlu'i'

involved nor contemplated the transmission of money or property or

other connnunication Ix'tween the lu'lligerent territories,

Kershaw v. Kelwy (1H«W(. 1(M» .Mass. 'm.

In May, 1862, after New Orleans came into the possession of the

United States forces, a conveyance of real property in that city, for
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value, was made between persons who were at the time within the

Confederate lines, and who were active supporters of the Confederate

cause in the legislative and military branches. It Avas argued that the

conveyance was inoperative and void, on the ground that as the par-

ties were at the time " engaged in the rebellion against the United

States, and were within the enemies' country," they could not law-

fully transfer title to property situated within the Federal lines.

" But," said the court, " we do not think the position at all tenable.

The character of the parties as rebels or enemies did not deprive them

of the right to contract with and to sell to each other. As between

themselves, all the ordinarj'^ business between people of the same com-

munity in buying, selling, and exchanging property, movable and

immovable, could be lawfully carried on, except in cases where it was

expressly forbidden by the United States, or where it would have

been inconsistent with or have tended to weaken their authority. It

was commercial intercourse and correspondence between citizens of

one belligerent and those of the other, the engaging in traific between

them, which were forbidden by the laws of war and by the President's

proclamation of nonintercourse. So long as the war existed, all

intercourse between them inconsistent with actual hostilities was

unlawful. But commercial intercourse and correspondence of the

citizens of the enemy's country among themselves were neither for-

bidden nor interfered with so long as they did not impair or tend to

impair the supremacy of the national authority or the rights of loj^al

citizens. Xo people could long exist without exchanging commodi-

ties, and, of course, without buying, selling, and contracting. And
no belligerent has ever been so imperious and arbitrary as to attempt

to forbid the transaction of ordinary business by its enemies among
themselves. No principle of public law and no consideration of

public policy could be subserved by any edict to that effect; and its

enforcement, if made, would be impossible. . . .

"The sale in the case at bar can only be impeached, if at all, by

reason of the situation of the property within the Federal lines.

And from that circumstance it would not be impeached, unless the

sale, if upheld, in some way frustrated the enforcement of the right

of seizure and confiscation possessed by the United States. . . .

A conveyance in such case would pass the title subject to be defeated,

if the Government should afterwards proceed for its condemnation.

And to declare this liability was the object of the provision in the

confiscation act, enacting that ' all sales, transfers, and conveyances

'

of property of certain designated parties made subject to seizure

should be null and void. The invalidity there declared was limited

and not absolute. It was only as against the United States that the

transfers of property liable to seizure were null and void. They
were not void as between private parties, or against any other party



§ 1136.] COMMERCIAL RELATIONS. 247

than the United States. This was held in the case of Corbett v.

Nutt, reported in the 10th of Walhice. . . .

'* This case is much stronger than that of Fairfax's Devisee r.

Hunter's Lessee, reported in the Ttli of Cranch. which received

great consideration by this court. There a devise to an alien enemy
resident in England, made during our Kevolutionarv war by a citi-

zen of Virginia, and there residing at the time, was sustained,

and held to vest a title in the devisee which was good until office

found. . . .

" If an alien enemy can, by devise or purchase from a loyal citizen

or subject, take an estate in the country of the other l)elligerent and

hold it until office found, there would seem to be no soliil reason for

refusing a like efficacy to a conveyance from one enemy to another

of land similarly situated. A ditlerent doctrine would unsettle a

multitude of titles passed during the war between residents of the

insurrectionary territory temporarily absent therefrom whilst it was
dominated by the Federal forces,''

Courad i: Waples (1877). IMJ I'. S. 27lt. l.'8t>-2iK).

AV., a resident of Memi^his, purchased, on April 12, IHt);"), in Mobile,

from B., a resident of that city, both cities being then in the occupancy

of the national forces, cotton which was then in the military lines of

the insurgent forces in Alabama and Mississippi, the inhal^itants

whereof had been declared to be in insurrection. Between fJune W
and DecemlH'r 1 of that year, a portion of the cotton, while it was in

the hands of the planters from whom it had been originally j)urchaseil

by the Confederate (iovernment. the agent of which had sold it in

Mobile to B. on the ath of April, was seized by Treasury agents of the

United States and sold. The j)rocee(ls were i)ai(l into the 'I'leasury

and W. sued to recover them. It was ruled that his purchase being in

violation of law. no right arose therefrom which can be enforced

against the I'nited States.

Walker's Extt-utors r. IiiUimI States. Kw; V. S. 41:5.

A bill in equity was filed in a coimty court in the State of South

Carolina to foreclos<^ a mortgage made by McB. to 11. of real estate

in that State. Subse(|uently one of the i)arti(>s to the suit ol)taine(| a

reuioval of the cause to the circuit coin-t of the United States for the

district of South Carolina mider the act of March 3, 1S75, is Slat.

470. The a|)i)arent ground of the removal of the cause was that

of a diversity in the citizenship of the parties, and. this diversity

having Ik'cu disproved, the circuit court made an order remanding
the case to the State court. From this order ati a|)|M'al was taken

on the ground among others that when the mortgage was mmlc II..

the mortgagee, was a citizeu of the State of New VorU. and McB..

H. Doc. 551—vol 7 17
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the mortgagor, a citizen of the State of South Carolina whose people

were then in rebellion against the United States, and consequently

that the suit came within the act of 18()5, for the purposes of removal,

as a case " arising under the Constitution or laws of the United

States." The order of the circuit court was affirmed, the court

saying :

" The fact that a mortgage was* made in enemy territory to a loyal

citizen of the United States does not necessarily imply unlawful inter-

course between the parties contrary to the proclamation of the Presi-

dent of the date of August 16, 1861, 12 Stat. 1262, under the authority

of the act of July 13, 1861, c. 3, § 5, 12 Stat. 257. That transactions

within Confederate lines affecting loyal citizens outside were not all

unlawful was decided in United States v. Quigley, 103 U. S. 595.

To make a case for removal the answer should have set forth the facts

which rendered the mortgage void under the nonintercourse act and

the proclamation thereunder. There has been no attempt to do this."

Carson v. Dunham (1887), 121 U. S. 421, 429.

Charles S. Morehead, a citizen of Kentucky, owned two planta-

tions in Mississippi. In the spring of 1861, when the civil war began,

he was on these plantations, but in the following May or June, when
a long struggle seemed inevitable,, he placed one in charge of his son

and the othei" in charge of an overseer and returned to Kentucky. It

did not appear that afterwards during the continuance of the war he

had any communication with either of those persons. In April, 1862,

being then in Kentucky, he sold to another citizen of the State, in

payment of indebtedness, the cotton to be grown on the plantations

during that year; but there was no agreement to transport and de-

liver it across the lines separating the insurrectionary States from

those that adhered to the Union. The year's crop, however, or the

greater part of it, was afterwards captured and sold by the United

States forces and the proceeds paid over or accounted for to the

Treasury.
" Though at the time the sale, or assignment, as it is termed in the

act of Congress [June 4, 1888, 25 Stat. 1075, c. 348], was made
. . . , the late civil war was flagrant, there was no rule of law

arising from the existence of hostilities between the different sections

of the country which in an}- respect impaired the validity of the

transaction. [The court then quoted Conrad v. Waples, 96 U. S. 279,

286, supra.] . . .

" The jDroperty in this case [C-onrad v. Waples] was real estate, but

we do not perceive how that fact would alter the validity of a trans-

action, if it could be affected by the character of the parties. If resi-

dents of the enemy's country may contract for property situated

within it, there would seem to be no objection to similar transactions
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by persons residing outside of the Confederate lines and adhering

to the National Government, so long as no intercourse or connection

is kept up with the inhabitants of the enemy's country. As stated in

the case from which we have cited, it was commercial intercourse and
correspondence between citizens of one belligerent and the other, and
the engagement in traffic between them, leading to the transmission

of money or property from one belligerent country to the other,

which was forbidden.

" There was, therefore, nothing in the sale of the cotton on the

plantations or of cotton to be raised thereon, there being no agree-

ment respecting its movement across the border of the contending

sections, Avhich brought the transaction within the prohibitions of

any rule of international law or the proclamations of the President

of the United States in 18()1. (12 Stat. 257, 1262; 13 Stat. 731.)

" Those who may desire to examine the decisions of the courts as

to the nature and extent of the prohibitions upon transactions be-

eween subjects of countries at war, or between subjects of the same

country respecting i)roperty situated in the enemy's country, will find

in the opinion of the supreme judicial court of Massachusetts, in

Kershaw r. Kelsey, 100 Mass. 561, the subject ably and exhaustively

considered, with an analysis of the most important decisions of the

English and American courts."

Briggs V. United States (1892), 143 U. S. 346, 351, 353.

In April, 1862, during the civil war in the United States, Charles

S. Morehead, a citizen of Kentucky, by a bill of sale sold to C. M.
Briggs, a citizen of the same State, the cotton to be grown during that

year on two plantations lieionging to the former in Mississippi. It

having l)een determined that the transaction was not invalid as a case

of trading between enemies, the (juestion arose whether the sale was

sufficient to pass title to the cotton, existing or to be raised. The
court said

:

"The delivery of the crops was not essential to pass the title as

between Morehead and Rriggs. Tlie law on the subject of the sale of

personal property d(M's not reipiire impossibilities, as would be a

delivery in a cas(^ of that kind. The cotton was not at the time

grown, and even if the sale be deemed incomplete until the actual

appearance of the crop, it coidd not then be removed from the soil

for delivery; besides, it was within the limits of a recognized enemy's

country, and any attempt to transport it to the Union sitle for de-

livery would have been unlawful.
" liy the common law a sale of [K'rsonal property is complete and

the title pass«»s as U'tween vendor and vendee when the terms of

transfer are agreed npon, withont atrtual delivery."

Brlgg« f. Uuitwl Stati'M (ISDJ), 143 U. S. Mi>, 304.
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The act of July 17, 1862 (12 Stat. 589), to suppress insurrec-

tion and for other j^urposes, had no effect on sales or transfers of

the estate and property of persons in rebellion after September 23;

1862, excejit as against the United States. As against that Govern-

ment, the transfers of property liable to seizure were null and void,

but they were not void as between private parties or against any other

party than the United States.

Williams r. Paiue (1897), 169 U. S. 55, 75.

It is within the power of a citizen within the United States lines

to give to an enemy within the enemy's lines an evidence of debt

which shall be valid on the return of peace.

Hart V. United States, 15 Ct. CI. 414.

In 1862, A, domiciled in Athens, Ala., agreed to sell B, of Nash-

ville, Tenn., a plantation, with the personal property thereon, situ-

ated in Tennessee. At the time of the agreement of sale, Athens,

Nashville, and the plantation were all within the lines of the military

forces of the United States. At the time the deed was made Athens

and the plantation were within the Confederate lines, as was the

place of B's residence at the time. Held, that neither contract nor

deed Avas invalid.

Brown i\ Gardner, 4 Lea (Tenn.) 145.

See Ware v. Jones (1878), 61 Ala. 288.

A contract made in 1862 by a county court within the Confederate

lines, and under the control of the government of Virginia at Rich-

mond, is valid and binding on such county (now forming a part of

the State of West Virginia), Avhere such contract was made under the

Virginia statute of May 9, 1862, authorizing counties to purchase

salt to be disposed of to the people, and the salt was actually delivered.

Stuart, Buchanan & Co. v. County of Greenbrier, 16 W. Va. 95.

Contracts made by prisoners of war in the enemy's country for the

purpose of obtaining subsistence are binding.

Crawford v. The William Penn, 3 Wash. C. C. 484.

(2) SUSPENSION OR DISSOLUTION OF CONTBACTS.

§ 1137.

The effect of war is to dissolve a partnership between citizens of

hostile nations.

The William Bagaley, 5 Wall. 377.

See, also, Griswold v. Waddington (1819), 16 Johns. 438.

As to exceptions, see Matthews v. McStea (1875), 91 U. S. 7.
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A transfer of property to a creditor by an enemy debtor, though

made to an agent of the creditor and in payment of a debt contracted

l)efore the war, is void, and can not be made lawful by any ratification.

United States v. Grossmayer, 9 Wall. 72.

A sale of real estate during the rebellion, under a power in a deed

of trust previously given to secure the payment of promissory notes

of the grantors in the deed, is valid, though said grantors at the time

of the sale were citizens and residents of one of the States declared to

be in insurrection.

University v. Finch, 18 Wall. 100.

In May, 1859, Lieutenant R., of the United States Army, who was

then stationed at Carlisle Barracks, in Pennsylvania, and his wife,

executed a power of attorney to the latter's brother to convey their

interest in certain lands in the city of Washington, D. C. After the

civil war broke out, R., who was a native of Xorth Carolina, resigned

his commission and entered the Confederate service. His wife accom-

panied him to the South. Her brother remained with the United

States Army, of which he was an officer. During the war the lands

were sold and a deed for them was given by him under the power

of attorney. The purchase money was duly paid and the share of

Mrs. R. was paid over to her while she was within the lines of the

Southern army with her husband. Some years afterwards, after

the death of R. and his wife, a bill was filed by their children to

have the deed executed by Mrs. R.'s brother under the power of

attorney declared null and void as a cloud upon the title of the com-

plainants in the property. In support of this petition is was argued,

among other things, that the power of attorney was revoked by the

war which existed between the sections in which the principals and

the agent, respectively, lived. It was held, however, that the war
did not revoke the power of attorney. AVar did not, said the court,

neces.sarily revoke every agency existing l)etween inhabitants of the

contending countries. Certain kinds of agencies were undoubtedly

revoked by the breaking out of hostilities. It had Ihhmi held that

the agent of an insurance company came within the rule (Insur-

ance Company /'. Davis, 05 U. S. 425, 429) ; and Mr. Justice Bradley,

in delivering tlie o])ini()n in that casts had said that, in order tliat

the agency might sulisist during the war, it nnist liave the assent

of the parties. This remark was made with reference to the case

then lM'fon» the coiirt in which the agent of a New York company,
wlu) reside<i in Virginia, entered th<' Confeih-rate service and there-

after refused to receive premiums, on the ground that he had no

receipts from the company, and that tl>e money, if received by him.

would be confiscated by the Confederate government. A claim was
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subsequently made for the insurance, on the ground that the insured

was guilty of no laches and that at the close of the war the policy

revived. The court held that the agency was revoked by the war,

since its continuance would have involved an active and continuous

business of such a nature that it could not be carried on during the

war, where the principal and the agent resided in different belligerent

countries. The general subject of contracts and busineiss between the

citizens of States at war was examined with great care in Kershaw v.

Kelsey, 100 Massachusetts, 561, by Mr. Justice Gray, who held that,

while the law of nations prohibited all contracts involving inter-

course between citizens of the two belligerents, the prohibition would

not be carried further, and that the court was not disposed to declare

unlawful contracts such as had not previously been adjudged to be

inconsistent with a state of war. The Supreme Court thought that

the power of attorney in the present case was not revoked by the

war, and that, as it was manifestly the interest of the principal that

the agency constituted before the war should continue, his assent to

its continuance would be presumed. And the act of the agent was
ratified by the receipt by the principal of the money obtained by

the sale.

Williams v. Paine (3897), 169 U. S. 5^; opinion by Mr. .Justice Peckham.

During the war, a sale of land within the Union lines was made
under a deed of trust given before the war to secure the payment of

a debt. The grantor, at the time of the sale, was a resident within

the Confederate lines. Held, that the sale was valid.

Mitchell V. Nodaway County, 80 Mo. 257.

With regard to life insurance contracts, it was held that, as the

companies elected to insist upon the conditions of time as to the

payment of premiums, the payment of which had been prevented

by the existence of war, the policies must be considered as extin-

guished by nonpayment of the premiums, but that the insured were

entitled ex aequo et bono to recover the equitable value of the poli-

cies, with interest from the close of the war.

New York Life Ins. Co. v. Statham (3876), 93 U. S. 24.

See Semmes v. Hartford Ins. Co. (1871), 13 Wall. 158; New York Life

Ins. Co. V. Davis (1877), 95 U. S. 425; Abell v. Penn Mutual Life

Ins. Co. (1881), 18 W. Va. 400.

(3) Cessation of Interest.

§ 1138. •

Interest did not run during war on a mortgage debt due by an

inhabitant of the United States to a British subject. The reporter
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in a note states that this had been the uniform holding in the courts

of Pennsylvania.

Hoare v. Allen. Supreme Court of Ta., 1789. 2 Dall. 102. This principle

was affirmed in the case of Foxcraft and Galloway v. Nagle, Supreme
Court of Pa.. 1791. 2 Dall. 182.

See. to the same effect. Brown r. Iliatts, 15 Wall. 177.

See Moore, Int. Arbitrations, IV. 4313.

There should be no abatement of interest on a judgment during the

war, the counties in which the plaintiff and defendant respectively

lived being judicially known not to be in territories which were hos-

tile to one another.

Kent, Paine & Co. v. Chapman, 18 W. Va. 485.

3. .TurnerAL Remedies.

(1) SUSPENSION AND REVIVAU

§ 1139.

An alien enemy is not permitted to sue.

Wilcox r. Henry. 1 Dall. 09; Matthews r. McStea, 91 U. S. 7; Sander-

son V. Morgan. .S9 N. Y. 231 ; Perkins r. Rogers. .35 Ind. 124; Rice v.

Shook. 27 Ark. 1.37; Grinnan v. Edwads. 21 W. Va. .347; Haymond
V. Camden, 22 W. Va. 180; Sturm /-. Flemnung. 22 W. Va. 404;

Stephens r. Brown, 24 W. Va. 234.

This rule obviously does not operate as to alien enemies who are by

treaty permitted to continue their residence and business, on condi-

tion of observing the laws.

The existence of war does not prevent the citizens of one belligerent

power from taking proceedings for the i)rotecti()n of their own prop-

erty, in their own courts, against the citizens of the other, whenever

tiie latter can be reached by process; and where an alien enemy is

thus sued, he may defend himsi'if in the action.

McVeigh V. Vn\tOi\ States. 11 Wall. 259; United States r. Shares of

Stock. 5 Blat<'hf. 231; Lee r. Rogers. 2 Sawyer. .549; Seymour r.

Bailey. «w; ill. 288; Buford v. Speed, 11 Bush. 3,38.

The right to sue revivj's after peace.

Hanger r. Abbott. (> Wail. .5.32; Stiles r. Eastley. 51 HI. 27.5. See. also.

Wilcox r. Henry. 1 Dall. <W.

Citizens of the loyal States were not prevented from suing citizens

of the (Confederate States in the Federal courts in those States as soon

as such courts were o))ened. H<'fore any official proclauuition of the

end of tiie civil war was uuulo courts of tiie United States were held in

the several States which had been engaged in rebellion, and their
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jurisdiction to hear and determine the cases brought before them as

well before as after such proclamation is not open to controversy.

Masterson v. Howard. 18 WaU. 99.

As to the time when the civil war ceased in different places, see infra,

§ 11 03.

The fact that a defendant in a suit, during the war, left the State

and joined the United States Army, affords no ground for maintain-

ing a bill to reverse the proceedings had in the suit during his

' absence.

Rodgers and Smith r. Dibrell, Lea (Tenn.), G9.

(2) SUSPENSION OF STATUTE OF OMITATIONS.

§ 1140.

The treaty of peace with Great Britain prevents the operation of

the statute of limitations of Virginia on British debts which were

incurred before the treaty.

Hopkirk v. Bell, 3 Cranch, 454.

Where a citizen of a State adhering during the war of the rebel-

lion to the national cause brought suit, after the Avar, against a citi-

zen residing during the war within the limits of an insurrectionary

State, it was held that the period during which the plaintiff was pre-

vented from suing by the state of hostilities should be deducted froiii

the time necessary to bar the action under the statute of limitations.

Hanger r. Abbott, G Wall. 532.

See, also. The Protector, 12 Wall. 700; Serames r. Hartford Ins. Co., 13

Wall. 150; Brown r. Hiatts. 15 Wall. 177; University v. Finch,

18 Wall. lOG.

4. Licenses.

§1141.

Licenses are sometimes granted by a belligerent State to its own
citizens, to those of the enemy, or to neutrals, to carry on a trade

which is interdicted by the laws of war. Such documents must be

respected by the officers and tribunals of the State under whose

authority they are issued, though they may be considered by the

adverse belligerent as a ground of capture and confiscation. They
are to be construed fairly but strictly.

Licenses are general and special. A general license relaxes the

exercise of the rights of war, generally or partially, in relation to

any community or individuals liable to be affected by their operation.

A special license is one given to individuals for a particular voyage

for the importation or exportation of particular goods.
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Licenses to trade must, as a general rule, emanate from the supreme
authority of the State. But there are exceptions to this rule, grow-

ing out of the particular circumstances of the war in particular

places. Thus, the governor of a province, the general of an army,

or the admiral of a fleet, may grant licenses to trade within the

limits of their own commands. But such licenses afford no protec-

tion beyond the limits of the authority of those who issue them.

Ilalleek. Int. Law (3(1 ed.. by Baker), II. 343 et seq.

See, as to licenses to trade. The Sea I^ion, ~i Wall. iV,V); Coppell r. Hall,

7 Wall. 542; Hamilton r. Dillin. 21 Wall. 73; United States r. One
Hundred Barrels of Cement. 27 Fed. Cases, 292.

" I have to acknowledge the receipt or your letter of the Otli instant,

in which a'ou state that you desire, as counsel for the Equitable Life

Assurance Society of the United States, to obtain from this (xovern-

ment authority for your compan}'^ to apply to the Spanish Govern-

ment for a license that will enable it to protect its real estate and other

assets in Spain.
"' In this relation, the Department desires to refer to Article XIIL

of the treaty between the United States and Spain, concluded at

San Lorenzo el Real, October 22, 1795.

" The provisions of the article are as follows

:

''
' For the Ijetter promoting of commerce on both sides, it is agreed,

that if a war shall break out between the said two nations one year

after the proclamation of the war shall be allowed to the merchants

in the cities and towns where they shall live, for collecting and trans-

porting their goods and merchandises; and if anything l)e taken from

them or any injury Ik» done tliem within that term, by either party,

or the people or subjects of either, full satisfaction shall be made for

the same by the (iovernment."

" If the ol)ligations of this article, which expressly refer to a state

of war, were recognized by the Spanish (iovernment, it is probable

that they would \ye. so construed as to accomplish, for the present,

the object which you desire to attain, so far at least as the protection

of any personal })r()perty is concerned. The Department, lunvever,

is advis<'d that the Spanish (iovernment has, as its public proclanui-

tions imj)ly, declared all the treaty stii)ulations iM'tween the two coun-

tries, even thougii such stipulations exj)ressly ref«'r to a state of war,

to Ik' annulled by the existing hostilities.

" In tliis position tiie (iovernment of the United States does not

acquiesce; and while it consid»'rs the action of the Spanish (iovern-

ment as releasing it from any obligation to observe the stipulations

in question, it is miwilling to lend any countenance to that (iovern-

ment's contention. With this reservation, however, it is not disposeti,

in such a case as is now pre.sented, to stand in the way of its citizens
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obtaining, by special license of the Spanish Government, the protec-

tion which the treaty was designed to secure to them. The Depart-

ment therefore grants the request of the Equitable Life Assurance

Society of the United States for permission to obtain from the Span-

ish Government a license which will enable the company to protect

its assets in Spain. It is, however, to be understood that this per-

mission is granted upon the condition that the company will perform

its duties as a citizen of the United States and confine itself in its

action in Sjtein to the protection of its legitimate interests, and that

the permission is revocable at the will of this Government."

Mr. Moore, Assist. Sec. of State, to Messrs. Alexander and Green, May
19, 1898, 228 MS. Doiu. Let. .586.

5. Intebfebence with Means of Communication.

§ 1142.

In the summer of 1893, in view of political disturbances, the Gov-

ernment of Brazil prohibited the use of cipher words in commercial

messages sent to that country. The minister of the United States at

Rio was instructed to try to have the restriction removed altogether,

but, if this was impossible, as a last resort to suggest the expedient

of lodging the cipher codes with the Government. The interdiction

was subsequently removed. After the revolt of the squadron under

Admiral Mello, telegraphic communication for commercial purposes

was altogether prohibited, but the restriction was almost immediately

modified so as to allow messages to be sent in plain language, with

the vise of the minister of the treasury.

For. Rel. 1893, 38-39, 41-43, 49-50, 62, 145.

During the war between the United States and Spain, a censor-

ship was established, under General A^. W. Greely, Chief Signal

Officer, of cable messages sent from the United States. No cipher

messages were permitted to pass without special authority in each

case; but euch authority was given for the messages of diplomatic

representatives officially addressed and signed. In this relation, how-

ever, it was observed that, " should the exigencies of war require,

this Department could oppose no objection to the complete prohibi-

tion of all cipher messages, whether of foreign representatives or

others."

Mr. Adee, Act. Sec. of State, to Sec. of War, April 27, 1898, 228 MS.
Dom. Let. 62.

See, also, Mr. Adee, Act. Sec. of State, to Sec. of War, April 27, 1898,

228 MS. Dom. Let. 58; Mr. Moore, Act. Sec. of State, to Sec. of

War, May 3, 1898, 228 MS. Dom. Let. 243; Mr. Moore, Act. Sec.

of State, to Mr. Oliveira Lima, " personal," May 28, 1898, MS. Notes

to Brazilian Leg. VII. 181.
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The censorship was suspended on the signing of the armistice of August

12, 1898. r^Ir. Day, Sec. of State, to Mr. Hay. aiubass. to England,

tel., Aug. 15, 1898, MS. Inst. Gr. Br. XXXII. 025.)

By the Universal Postal Convention of Vienna, Art. IV., which

was in force during the war between the United States and Spain,
" the right of transit " of the mails was guaranteed " throughout the

entire territory " of the countries forming the Universal Postal

Union,' of which both the United States and Spain are members. No
international discussion as to the disposition of mails arose during

the war in question. The stipulation just quoted was, however, said

" to insure the safe transit under any conditions of closed mails pass-

ing from one country of the Postal Union to another country of the

Union," but to have " no bearing on mails passing from one post-office

to another post-office in the same country."

Mr. Smitli. Postmaster-General, to Sec. of State, June 1. 1898. MS. Misc.

Let.

Regulations adopted by China during the war with Japan, which

required all ships entering the port of Shanghai, after seven o'clock

at night, to anchor outside the harbor until the following morning,

were considered as being " in the nature of a defensive measure to

which objection could not well be taken."

Mr. Greshani. Sec. of State, to Mr. Denby, jr., charge. No. 95T, Sept. 28,

18.<>4. MS. In.st. China. V. 95.

" In respect to the extinguishment of lighthouses, the Department

is of opinion that such a measure, where it is fraught with danger

to foreign vessels navigating the waters adjacent to the coast, nuiy be

resorted to only when there is good ground to believe that the lights

would facilitate an impending attack at a particular point."

Mr. Gresham. Sec. <»f State, to Mr. Denby, jr.. cliarg*'' at Pelving. Sept. 28,

1894, MS. Inst. China. V. 95.

X. MILITARY nrriPATfox.

1. Occupied Tebbitobv and Its .\dministbation.

§ 1143.
See supra, 8 21.

" Some doubt has l)een suggested wliether Santa Cruz, while in tlie

j)ossession of (ir«at Britain, could properly be con-
Belligerent occnpa-

^i,i(.,.p(i jij. J, li,.itish island. Hut for this doubt there
:ion — De facto , * ,.. .,., ,

....
,can Ih' no foundation. .Mthoutrh acriuisitions made

government.
. .

<luring war are not considered as pcniiaucnt until

confirmed by treaty, yet to evci'y commercial and In'MigtMent purpos<».
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they are considered as a part of the domain of th« conqueror, so long

as he retains the possession and government of them. The island of

Santa Cruz, after its capitulation, remained a British island until it

was restored to Denmark."

Thirty Hogsheads of Sugar v. Boyle (March 3, 1815), 9'Cranch, 191.

See, as to military occupation, F^raud-Giraud. Occupation militaire

:

Recoui-s a raison des dommages causes par la guerre ; Delerot, Ver-

sailles pendant I'occupation ; Verneville, De I'occupation corame mode
d'acquisition de la propriete en droit des gens.

The territory of Castine, by the conquest and occupation by Great

Britain, passed under the temporary allegiance and sovereignty of the

British sovereign. The sovereignty of the United States over the

territory was suspended during such occupation, so that the laws of

the United States could not be rightfully enforced there, or be obliga-

tory upon the inhabitants who remained and submitted to the con-

querors. But a territory conquered by an enemy is not to be consid-

ered as incorporated into the dominions of that enemy without a

renunciation in a treaty of peace, or a long and permanent possession.

Until such incorporation it is still entitled to the full benefit of the

law of postliminy.

United States v. Rice, 4 Wheat. 246; United States r. Hayward, 2 Gal-

lison, 485.

On the occupation of New Mexico in 1846, General Kearny, com-

manding the American forces, established a provisional government.
" By this substitution," says Mr. Justice Daniel, delivering the

opinion of the court, " of a new supremacy, although the former po-

litical relations of the inhabitants were dissolved, their private rela-

tions, their rights vested under the Government of their former

allegiance, or those arising from contract or usage, remained in full

force and unchanged, except so far as they were in their nature and

character found to be in conflict with the Constitution and laws of the

United States, or with any regulations which the conquering and

occupying authority should ordain. Amongst the consequences which

would be necessarily incident to the change of sovereignty, would be

the appointment or control of the agents by whom and the modes in

which the government of the occupant should be administered—this

result being indispensable, in order to secure those objects for which

such a government is usually established."

In this relation, the opinion cites The Fama, 5 Robinson's Rep. 106;

Vattel, bk. 3, chap. 13, sec. 200; United States v. Percheman, 7 Pet.

86, 87 ; Mitchel v. United States, 9 Pet. 711 ; 1 Kent's Comm. 177.

General Kearny, among other things, established courts and a code

of laws. The present action was brought in one of those courts and

under a provision of the code. Congress, by an act approved Sept.
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9. 1850 (9 Stat. 446), established a Territorial government for New
Mexico. The legislative assembly of the Territory, by an act of July

14, 1851, provided for the transfer of suits and processes of the

Kearny courts to the new courts, and this was done in the present

case.

No question was made by counsel as to the validity of the Kearney
ordinances, said the court, " with respect to the period during which

the territory was held by the United States as occupying conqueror,

and it would seem to admit of no doubt that during the period of

their valid existence and operation, these ordinances must have dis-

placed and superseded every previous institution of the vanquished

or deposed political power which was incompatible with them.*' But
it was contended that all rights of the occupying conqueror, as

such, were terminated by the close of the war, and that the prior

institutions, which were overthrown or suspended, Avere revived and

reestablished. " The fallacy of this pretension," said the court, '"' is

exposed by the fact, that the territory never was relinquished by the

conqueror, nor restored to its original condition or allegiance, but

was retained by the occupant until possession was nuitured into

absolute permanent dominion and sovereignty; and this, too, under

the settled purpose of the United States never to relinquish the

possession ac(juired by arms. "We conclude, therefore, that the ordi-

nances and institutions of the provisional government would be

revoked or modified by the United States alone, either by direct legis-

lation on the part of Congress, or by that of the Territorial govern-

ment in the exercise of powers delegated by Congress.''

In reality, however, the opinion of the court on these points was

obiter^ since the case went off on a mere question of pleading, the

opinion declaring that the record presented a matter " not 'vithin

the appellate or revisory power " of the court.

Leitensdorfer r. Webb (IS.*??). liO Mow. 17*!.

See, also, Cross v. Harrison, 1(5 How. 1«»4. 1!K).

Wliile New Orleans was occupied by the United States forces

during the civil war, a lease of water-front ])roperty was made to a

steamship company by the city authorities appointed by the com-

manding general. The lease was for ten years on iwyment of an

annual rental, and the company entered into possession and procct'ded

to improve tlie property. Some months later the commanding general

forbade the military city authorities to grant rights extending Ix'vond

the reestablishment of civil government, and soon afteiwards the

city government was transferred to the projx'r civil authorities, who
undertook to remove by force a part of the c()inj)any's property,

maintaining that the military government luu' no ixAxcr to lease

property held in trust by the city for public uses, and that whatever
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rights or powers the military authorities possessed ended with the

termination of hostilities. The company applied for an injunction

and damages. It was held that the powers of a military occupant

in the exercise of the functions of government were limited only by

the laws and usages of Avar; that a contract for the use of a part of

the Avater front of the city was within the scope of the military

occupant's authority ; that the question therefore arose Avhether the

contract under discussion represented a fair and reasonable exercise

of such authority; that, considering the provisions of the lease,

this question Avas to be ansAvered in the affirmatiA^e; that the lease

therefore did not fall when the military jurisdiction ended, and that

the laAV of post liminium had no application to' the case. The court

added, however :
" We do not intend to impugn the general principle

that the contracts of the conqueror touching things in conquered

territory lose their efficacy Avhen his dominion ceases. We decide the

case upon its oAvn peculiar circumstances, which Ave think are sufficient

to take it out of the rule."

New Orleans v. Steamship Co., 20 AVall. 387.

Cited by Knox, At. Gen., Oct. 17, 1901, 23 Op. 551, 561, holding that sec. 8

of the joint resolution of May 1, 1900, 31 Stat. 715, imposing certain

restrictions on the grant of franchises in Porto Rico, did not affect

an antecedent license issued by the Secretary of War for the building

and maintenance of a wharf at San Juan.

" In New Orleans v. Steamship Co., 20 Wall. 387, 393, it Avas said,

Avith respect to the powers of the military government over the city

of NeAv Orleans after its conquest, that it had ' the same poAver and

rights in territory held by conquest as if the territory had belonged

to a foreign country and had been subjugated in a foreign Avar. In

such cases the conquering poAver has the right to displace the pre-

existing authority, and to assume to such extent as it may deem

proper the exercise by itself of all the poAvers and functions of goA^ern-

ment. It may appoint all the necessary officers and clothe them Avith

designated poAvers, larger or smaller, according to its pleasure. It

may prescribe the revenues to be paid, and apply them to its own use

or otherwise. It may do anything necessary to strengthen itself and

Aveaken the enemy. There is no limit to the poAvers that may be

exerted in such cases, save those which are found in the laAvs and

usages of Avar. These principles have the sanction of all publicists

who have considered the subject."

Mr. Justice Brown, delivering the opinion of the court, Dooley v. United

States (1901), 182 U. S. 222, 231.

The Constitution did not prohibit the creation by military au-

thority of courts for the trial of civil causes during the civil Avar in
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conquered portions of the insurgent States. The establishment of

such courts was the exercise of the ordinary rights of conquest.

Mechanics and Traders' Bank v. Union Bank, 22 Wall. 276.

Petitioner, a resident native of Porto Rico, and a civilian, was tried,

convicted, and sentenced in March, 1899, for a crime committed in

that island, by a military tribunal of the United States established

during the occupancy of the island by the forces of the United States

as conquered territory of Spain. Held., that so long as a state of

war existed between Spain and the United States, and the island

renuiined Spanish territory, which was until April 11, 1899, when
ratifications of the treaty of peace and of cession were exchanged,

such tribunal had jurisdiction to try offenses, and, no objection being

made to the formal regularity of the proceedings, the petitioner was

not entitled to discharge on a writ of habeas corpus.

Ex parte Ortiz, 100 Fed. Rep. 955.

The court has never gone further in protecting the property of citi-

zens residing during the rebellion in the Confederate States from

judicial sale than to declare that where such citizen has beeji driven

from his home by a special military order and forbidden to return,

judicial proceedings against him were void.

University v. Finch, 18 Wall. 100.

" The capitulation of the Spanish forces in Santiago de Cuba and

in the eastern part of the province of Santiago and the occupation

of the territory by the forces of the United States render it neces-

sary to instruct the military commander of the United States as to

the conduct which he is to observe during the military occupation.

" The first effect of the military occupation of the enemy's territory

is the severance of the foi-mer political relations of the inliabitiuits

and the establishment of a new political power. Under this changed

condition of things the inhabitants, so long as they j)erf()rni their

duties, are entitled to security in their persons and pi-opcrty and

in all their j)rivate nghts and relations. It is my desire, that the

inhal)itants of Cuba should l)e acquainted with the purpose of the

United States to dischai'ge to the fullest extent its ol)liga(ions in this

regard. It will therefore be the duty of the connnander of the army
of occupation to announce and proclaim in the most public manner
(hat we come not to make wai" upon the inhabitants of Cuba, nor

upon any party or faction among them, but to protect them in tlu-ir

homes, in their employments, and in their i)ersoiud and religious

rights. All persons who, either by active aid or by honest suinni^-

bion, cooperate with the United States in its efforts to give effect to
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this beneficent purpose will receiAe the reward of its support and

protection. Our occupation should be as free from severity as

possible.

" Though the powers of the military occupant ar6 absolute and

supreme and innnediately operate upon the political condition of

the inhabitants, the municipal laws of the conquered territory, such

as affect private rights of person and property and provide for the

punishment of crime, are considered as continuing in force, so far as

they are compatible with the new order of things, until they ai"e sus-

pended or superseded by the occupying belligerent; and in practice

they are not usually abrogated, but are allowed to remain in force

and to be administered by the ordinary tribunals, substantially as

they were before the occupation. This enlightened practice is, so

far as possible, to be adhered to on the present occasion. The judges

and other officials connected with the administration of justice may,

if they accept the supremacy of the United States, continue to

administer the ordinary law of the land, as between man and man,

under the supervision of the American commander-in-chief. The
native constabulary will, so far as may be practicable, be preserved.

The freedom of the people to pursue their accustomed occupations

will be abridged only when it may be necessary to do so.

" AVhile the rule of conduct of the American commander in chief

w^ill be such as has just been defined, it will be his duty to adopt

measures of a different kind if, unfortunately, the course of the

people should render such measures indispensable to the maintenance

of law and order. He will then possess the power to replace or expel

the native officials in part or altogether; to substitute new courts of

his own constitution for those that now exist, or to create such new or

supplementary tribunals as may be necessary. In the exercise of

these high poAvers the commander must be guided by his judgment

and his experience and a high sense of justice.

" One of the most important and most practical problems Avith

which it will be necessary to deal is that of the treatment of property

and the collection and administration of the revenues. It is conceded

that all public" funds and securities belonging to the government of

the country in its own right, and all arms and supplies and other mov-

able property of such government, may be seized by the military

occupant and converted to his own use. The real property of the

state he may hold and administer, at the same time enjoying the

revenues thereof, but he is not to destroy it save in the case of

military necessity. All public means of transportation, such as tele-

graph lines, cables, railways, and boats, belonging to the state, may
be appropriated to his use, but, unless in case of military necessity,

they are not to be destroyed. All churches and buildings devoted
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to religious worship and to the arts and sciences, and all school-

houses, are, so far as possible, to be protected, and all destruction or

intentional defacement of such places, of historical monuments or

archives, or works of science or art is prohibited, save when required

by urgent military necessity.

" Private property, whether belonging to individuals or corpora-

tions, is to be respected, and can be confiscated only fyr cause. Means

of transportation, such as telegraph lines and cables, railways and

boats, may, although they belong to private individuals or corpora-

tions, be seized by the military occupant, but unless destroyed under

military necessity are not to be retained.

" While it is held to be the right of the conqueror to levy contri-

butions upon the enemy in their seaports, towns, or provinces which

may be in his military possession by conquest, and to apply the pro-

ceeds to defray the expense of the war, this right is to be exercised

within such limitations that it may not savor of confiscation. As
the result of military occupation the taxes and duties payable by

the inhabitants to the former government Income payable to the.

military occupant, unless he sees fit to substitute for them other rates

or modes of contribution to the expenses of the government. The
moneys so collected are to l^e used for the purpose of paying the

expenses of government under the military occupation, such as the

salaries of the judges and the police, and for the payment of the

expenses of the army,
" Private property taken for the use of the army is to be paid for,

when possible, in cash at a fair valuation, and when payment in cash

is not possible receipts are to be given.

"All ports and places in Cuba which may be in the actual posses-

sion of our land and naval forces will be opened to the commerce of

all neutral nations, as well as our own, in articles not contraband of

war, upon payment of the prescribed rates of duty which may be in

force at the time of the importation.''

OriU'i- of I'rosidt'iit M<-Kiiil<>y to tin- StMiotary (»f Win; .July IS. 1898, oti

the occuputioii of SnntiaKo de C'ul)a by the American forces, Cor-

resiMHidence rehitiiij; to War with Spain I. 159.

As a matter of power, it is within the legitimate function of the

War Department to establish and maintain its own tek'grapli line

between Santiago and Havana, Cuba, and to transmit private mes-

sages over it, although the transaction of business of that nature nuiy

Ix' in conflict with the vested rights of the International Ocean Tele-

graph Company. In th** mainteiumce and o|)eration of such line

the military officers of the United States in Cuba are exercising a war
power under a military (Krupation of territory wrested by arms from

a. belligerent. The (|uestion whether the lousiness of the International

H. Doc, 551—vol 7 IS
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Ocean Telegraph Company is thereby injuriously affected in contra-

vention of its concession is one, the authority to determine which is

not vested in the Attorney-General.

Syl., Griggs, At. Gen., March 18, 1901, 23 Op. 425.

For a report on the draft of a proposed order of the military government

of Cuba anthorizing the organization of raih'oad companies in the

ishuid and the construction, maintenance, and operation of railroads

there, see Magoon's Reports, 391.

As to the exercise of the pardoning power under the military government

in New Mexico and the orders of the military government of Cuba
relating to the exercise of the same power under that government,

see Magoon's Reiwrts, 501.

After the raising of the siege of Peking, Aug. 14, 1900, a number
of foreigners began to take possession of and to endeavor to purchase

much of the burned and abandoned property in what was necessarily

to be the future legation quarter. As Peking was not a treaty port

where foreigners might buy land at will, and as there was danger

that the entire Chinese-owned property in the quarter mentioned

would be preoccupied so that the legation grounds could not be ex-

tended, the diplomatic body on Nov. 6, 1900, resolved and announced
" that no purchase of ground from the Chinese since the commence-

ment of the siege, in the quarter occupied by the legations, will be of

any value without the consent of the foreign representatives." The
Government of the United States, while locognizing the " exceptional

character " of this resolution, considered it to be '' justified in view of

the inconvenience that might result from permitting foreigners to

speculate in land intended to be occupied by the foreign legations,

taken in conjunction with the fact that Peking is not a treaty port

where foreigners may purchase land at will." As to its aj^plication,

the American minister Avas instructed :
" The Department would

enjoin the withholding for the present of authorization of the acqui-

sition of the land in question by private individuals. As regards

bona fide purchases made before the action taken by the foreign rep-

resentatives, it may be necessary to inquire into the circumstances

of such purchases, before dispossession is resorted to, if that should

ultimately prove necessary."

Mr. Hill, Act. Sec. of State, to Mr. Rockhill, special comr. to China, May
3, 1901, For. Rel. 1901, App., p. 100.

Mr. Conger in a report of March 4, 1901. in regard to the resolution,

said ;
" On November G the allied powers, through their representa-

tives, gave the notice embodied in the resolution quoted above. This

was a restriction or qualification of ])rivate ownership and a limita-

tion of the right of alienation which, during the military occupation,

the dominant powers had a right to exercise, and no transfers within

the time designated could be valid as against the United States or

other i)owers represented here. The restriction was authorized by
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public law and necessary to prevent the acquisition of the proi>erty

needed by private individuals for speculative or other puri)oses. It

does not imply the forcible acquisition of i»roperty for legation pur-

IX)ses by the United States ; but is a precautionary measure against

the vesting of intermediate rights." (For. Rel. UK)1, App., p. 97.)

See, also. Mr. Adee, Act. Sec. of State, to Mr. Rockhill, si>ecial c-omr. to

China, Aug. 3, 1901, For. Rel. 1901, App., p. 241.

" 26. Commanding generals nui}^ cause the magistrates and civil

officers of the hostile country to take the oath of temporary allegiance

or an oath of fidelity to their own victorious government or rulers,

and they may expel every one who declines to do so. But whether

they do so or not, the peo[)le and their civil officers owe strict obedi-

ence to them as long as they hold sway over the district or country, at

the peril of their lives."

Instructions for the Government of Armies of the United States in the

Field. General Qrders, No. 100, April 24, 1803, War of the Rebellion.

OfBcial Recoitls, series 3, 111. 151.

"39. The salaries of civil officers of the hostile government who
remain in the invaded territory, and continue the work of their office,

and can continue it according to the circumstances arising out of the

war—such as judges, administrative or poMtical officers, oilii-ers of city

or communal governments—are paid from the public revenue of the

invaded territory until the military government has reason wholly or

partially to discontinue it. Salaries or incomes connected with purely

honorary titles are always stopped."

Instructions for the (Jovernment of Armies of the United States in the

Field, General Orders. No. 100. April 24, 1803, War of the Rebellion,

Official Records, series 3, III. 152.

"Article XLII. Territory is considered occupied when it is actu-

ally placed under the authority of the hostile army.

"The occupation applies only to the territory where such authority

is established, and in a position to assert itself.''

Convention respecting the Ijaws and Customs of War on Land, The
Hague, July 29, 1899, .32 Stat. II. 1821.

"Article XLTTT. The authority of the legitimate power having

actually passed into the hands of the occupant, the hitter shall take

all steps in his power to re-establish and insure, as far as p()ssil)le,

piiblic order and safety, while respecting, uidess absolutely |)revented,

the laws in force in the c(nintry."

Convention resiKH-ting the Laws and Customs of War on Land. The

Hague. .luly 29. 1899, .32 Stat 11. 1821.
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2. Civil War Cases.

§ 1144.

See supra, § 22.

AVhere the President, at the close of hostilities, appointed a mili-

tary governor of one of the States, the people ^vhereof had been in

rebellion against the TTnited States, held, that such appointment diil

not change general laws of the State then in force for the settlement

of the estates of deceased persons, nor remove from office those who
were at the time engaged by law with public duties in that behalf.

Ketchum v. Buckley, 99 U. S. 188.

A commanding general of the Federal forces at Memphis, in 1862,

had the right to collect rents belonging to a citizen who had remained

within the lines of the enemy, and hold them subject to such disposi-

tion as might thereafter be made of them by the devisions of the

j)roi)er tribunals.

Gates V. Goodloe, 101 U. S. 612.

January 1, 1856, one citizen of Virginia gave to another in pay-

ment for certain lands eight bonds secured by mortgage and payable,

one on the first of January in each year from 1857 to 1864. inclusive.

All payments of principal and interest up to and including January

1, 1861, were made presumably in lawful money. The payments due

in 1861 and 1862 were made in Confederate treasury notes, which

at the time constituted the principal if not the only circulating

medium of the locality. The payments due in 1863 and 1864 were

made in Avhat was commonly called Virginia money ; that is to say,

Virginia bank notes issued 2:)rior to the civil war. The payments

up to January 1, 1861, inclusive, were made to the mortgagee; those

due after that time were made to his personal representatives, the

mortgagee himself having died ; and in every case the bond so paid

Avas delivered up. ^\lien the last bond was paid the personal rep-

representatives of the mortgagee gave a written ordir to the trustee in

the mortgage or deed of trust directing the release of the lien

treated by that instrument. The trustee accordingly made a deed of

release, which was subsequently recorded. In 1880 one of the children

of the mortgagee brought suit to compel the payment " in good,

lawful money " of such of the bonds as had been paid in Confederate

notes and Virginia money, and in support of the action alleged that

the obtaining of the bonds from the personal representatives of the

mortgagee was done in execution of a fraudulent scheme on the part

of the mortgagor to pay them off Avith " Avorthless, or next to worth-

less Confederate money." Held, that the Avhole transaction was con-

ducted in good faith and Avith full acquiescence of all the parties,
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and that the children of the mortgagee, by having accepted and
acquiesced in it for so long a time, had, independently of any statute

of limitations, and apart from any question as to the legality of

the payment of the bonds in Confederate money or Virginia bank
notes, forfeited their right to invoke the aid of a court of equity.

Washington v. Opie (1892), 145 U. S. 214.

A sale of a railroad under the provisions of the general improve-

ment law of Florida (act of Jan. 6, 1855), made during the war of

the rebellion l)y the persons acting as governor and officers of the

State, in their capacity as ex officio trustees of the general improve-

ment fund, must be recognized as valid, under the settled doctrine

that the act of the relndlious States in their individual capacities

—

executive, legislative, and judicial—so far as they do not tend to

impair the supremacy of the national autliority or the constitutional

rights of citizens, are to \)e treated as valid and binding.

Johnson r. Athmtic G. & W. I. Transit Co.. m\ V. S. (518. 15 S. Ct. 520.

An officer in the United States Army, assigned to the command of

a military. district, had no authority, as military conunander, to issue

an order to the sheriff of the county, requiring him to place a person

in possession of a plantation and personal property which were, at

the time, in the possession of another person. But where he issued

such an order on the application of II., who claimed to be the true

owner of the property, and was sued by W., who was dispossessed by

the execution of the order, for damages for such dispossession, it was
held that he could justify under such order if II. was the true owner

and was entitled to the possession.

Whalen r. Siioridan. 17 liiatclif. 9.

A decree in an attachment case, begun in the South during the war
by seizure of property and publication of notice, is void as against a

loyal citizen, and can l)e impeached coUaterally.

Dorr r, rjihboney. .? Ilnght'S. ('. C. :?S2.

The appointment of an administrator, though made during the

war iK'tween tlie States, is valid.

Allen r. KcUani. «',!> Ala. 442.

During the hite war the State of Mississippi levied a tax on land

for military i)urposes. Held, that an executor j)aying such a tax

upon lan<l of his testator should Ik' reimbursed, although the tax

would now Im' considered as invalid, and. if a sale of the Uiid had been

made therefor, it would not be upheld.

Ilud-wn V. (Iriiy, .W Mis«. 882.
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The orders of military commanders exercising authority under the

Federal Government in North Carolina, immediately after the war,

relating to the administration of civil affairs, had no further effi-

cacy than such as they drew from the force which upheld them.

Varner and Dorsett r. Arnold, 83 N. C. 20(;.

The State of Tennessee is bound to receive in payment of tax.es

bills of the Bank of Tennessee issued after May 6, 1861, provided the

same were not issued in support of the rebellion; and the burden of

proving that certain bills tendered in payment of taxes were thus

illegally issued is upon him to whom the tender is made. (Overrul-

ing State V. Sneed, 9 Baxter (Tenn.), 472.)

Keith r. Clarke, 4 Lea (Tenn.), 718.

The fact that the act of Dec. 15, 1863, to encourage the erection

of certain machinery by donation of land and otherwise was enacted

during the rebellion does not render it void, as having been enacted

in aid of the rebellion, its language not warranting such construction.

25 S. W. 705, affirmed.

McLeary v. Dawson, 87 Tex. 524, 20 S. W. 1044.

In 1790 a fund bequeathed in trust for the poor of a county in Vir-

ginia was loaned on real estate security. In 1863 the legislature

authorized the paA'ment of amount and it was paid in Confederate

currency. Held, that the legislation was constitutional, and that the

lien was discharged and could not be reinstated.

Prince William School Board v. Stuart and Palmer, 80 Va. 64.

In 1861 the city of Richmond, under an ordinance, issued small

notes to circulate as currency. At that time it was a penal offense to

issue such notes, but it was claimed that the issue was validated b}^

the legislature the following year, while the city claimed that the

notes were void, as issued in aid of rebellion against United States.

The memorial of the council to the legislature, urging it to legalize

the issue, recited that the council had been compelled to take measures

for the relief of the people, and their defense against the threatened

war, and that the law prohibiting it from issuing such notes ought

not to stand in the wa}^ of providing resources for the protection

against unscrupulous enemies. It showed that the expense of the city

had been increased by the war. Two members of the council which
issued the notes testified that one of the objects of the issue was to

provide small change, but the principal object was to meet the

expenses expected to arise out of the war. Two other members
testified that the only object of the issue was to provide small change,

but one of these witnesses was discredited by its being shown that he
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offered for adoption the memorial to the legislature. Held, that the

evidence sufficiently showed that one of the objects of the issue of the

notes was to aid the rebellion, and that consequently they were void.

Isaac V. City of Richmond (Va.), 17 S. E. 760.

Where, during the civil war, the clerk of a county court went with

the Confederates when they abandoned the county, taking the records

with him, and the Federal forces took possession of the count}', held,

that no one could administer the duties of the office in the Federal

lines as deputy for the clerk while the latter was within the Confed-

erate lines.

Herriug v. Ivce, 22 W. Va. 6G1.

3. Regulation of Commerce.

" Entertaining no doubt that the military right to exclude com-

merce altogether from the j^orts of the enemy in our military occu-

pation included the minor right of admitting it under prescribed

conditions, it l)ecame an important question, at the date of the order,

whether there should be a discrimination between vessels and car-

goes to belonging to citizens of the United States and vessels and

cargoes belonging to neutral nations.

" Had the vessels and cargoes belonging to citizens of the United

States been admitted without the payment of any duty, while a duty

was levied on foreign vessels and cargoes, the object of the order

would have l)een defeated. The whole commerce would have been

conducted in American vessels, no contributions could have been

collected, and the enemy would have Ikhmi furnished with goods with-

out the exaction from him of any contribution whatever, and wonld

have Ix^en thus l)enefited by our military occupation, instead of being

made to feel the evils of the war. In order to levy these contribntions

and to make them available for the support of the army, it InH-auie,

therefore, absolutely necessary that they should be collected upon

imports into Mexican ports, whether in vessels l)elonging to citizens

of the ITnited States or to foreigners.

" It was deemed proper to extend the privilege to vessels and their

cargoes l)elonging to neutral nations. It has been my policy since

the commencement of the war with Mexico to act justly and liU'rally

toward all neutral nations, and to afford to them no just cause of

complaint: and we have seen the good conscijuences of this jjolicy by

the general satisfaction which it has given."

Presi«l«>nt Polk. M|MH-lal iin'ssa;;*'. I'Vh. 10. ISIS. Ri« liiinlsiin's Messages.

IV. 571.
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" It is doubted, in the last edition of Kent's Commentaries that

was published during the author's life, as to the validity of the power?

claimed by the President in his official letter of March 31, 1847, to the

Secretary of the Xavy. He exercised, as being charged by the Con-

stitution with the prosecution of the war, the right of levying militaiy

contributions upon the enemy for the purposes of war, and of opening

the Mexican ports to neutral trade, the whole execution of these com-

mercial regulations being placed under the control of the military and

naval forces. ' These fiscal and commercial regulations Avould,' it is

said, ' seem to press strongly upon the constitutional powers of Con-

gress to raise and support armies, to lay and collect taxes, and to regu-

late commerce with foreign nations, and to declare war and make
rules for the government and regulation of the land and naval forces,

and concerning captures on land and water, and to define offenses

against the law of nations. Though the Constitution vests the execu-

tive power in the President and declares him Commander-in-Chief

of the Army and Navy of the United States, these powers nnist neces-

sarily be subordinate to the legislative power in Congress. It would

appear to me to be the policy or true construction of this simple and

general grant of power to the President, not to suffer it to interfere

with those specific powders of Congress which are more safely depos-

ited in the legislative department, and that the powers thus assumed

by the President do not belong to him but to Congress.' ( 1 Kent Com.

292, note &.)"

Lawrence's Wheaton (ed. 3863), 1014.

" Upon the occupation of the country [Porto Rico] by the military

forces of the United States, the authority of the Spanish Government
was superseded, but the necessity for a revenue did not cease. The
government must be carried on, and there was no one left to adminis-

ter its functions but the military forces of the United States. Money
is requisite for that purpose, and money could only be raised by order

of the military commander. The most natural method Avas by the

continuation of existing duties. In adopting this method. General

Miles was fully justified by the laws of Avar."

• Dooley v. United States (1901). 182 U. S. 222. 230, citing Ilalleclv, Int.

Law, II. 444; New Orleans v. Steamship Co., 20 Wall. 387, 393;

Thirty Hogsheads of Sugar v. Boyle, 9 Cr. 191 ; Fleming v. Page. 9

How. ()03 ; American Ins. Co. v. Canter, 1 Pet. oil; Cross v. Har-

rison, 16 How. 164.

While the power of the military commander occupying a con-

quered country is " necessarily despotic, this must be understood

rather in an administrative than in a legislative sense. While in

legislating for a conquered country he may disregard the law^s of that

country, he is not wholly above the laws of his own. For instance,
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it is clear that while a military commander during the civil war v as

in the occupation of a Southern port, he could impose duties upon

merchandise arriving from abroad, it would hardly be contended

that he could also impose duties upon merchandise arriving from

ports of his own country. His power to administer would be abso-

lute, but his power to legislate would not be without certain restric-

tions—in other words, they would not extend beyond the necessities

of the case. Thus in the case of the Admittance. Jecker v. Mont-

gomery, 13 How. 498, it was held that neither the President, nor tho

military commander, could establish a court of prize, competent to

take jurisdiction of a case of capture, whose judgments would be con-

clusive in other admiralty courts. It was said that the courts estab-

lished in Mexico during the war ' were nothing more than agents of

the military power, to assist it in preserving order in the conquered

territory, and to protect the inhabitants in their persons and property,

while it was occupied by the American arms. They were subject to the

military power, and their decisions under its control, whenever the

commanding officer thought pro])er to interfere. They were not

courts of the United States, and had no right to adjudicate upon a

question of prize or no prize,' although Congress, in the exercise of

its general authority in relation to the national courts, would have

power to validate their action. (The Grapeshot, AVall. I'iO, 133.)

"So, too, in Mitchell >\ Harmony, 13 How. 115, it was held thai,

where the plaintiff entered Mexico during the war with that country,

under a permission of the connnander to trade with the enemy and

under the sanction of the executive power of the United States, his

property was not liable to seizure by law for such trading, and that

the officer directing the seizure was liable to an action for the value

of the projK'rty taken. To the same eti'ect is Mostyn r. Fal)rigas. 1

Cowp. Ifil. *

" In Kaymond v. Thomas. 01 IT. S. 712. a special order, by the

officer in connnand of the forces in the State of South Cirolina,

annulling a decree rendered by a court of chancery in that State, was

held to 1)0 void. In delivering the opinion, Mr. Justice Swayne
observed: ' AVhether Congress could have confei-red the ])owei- to do

such an act is not the question we are called upon to consider. It is

an unlHMiding rule of law. that the exercise of military imwer. where

the rights of the citizens are concerne<l. shall never be pushed beyon<l

what the exigency 'retjuires.'

"Without (juestioning at all the original validity of the order im-

posing duties upon goods imported into Porto Hico from foreign

countries, we think the |)rop«>r construction of that order is. tlial it

ceased to apply to goods imported from tin* United Stales from th«'

moment the United States ceased to be a foreign country with respect
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to Porto Rico, and that until Congress otherwise constitutionally

directed, such merchandise Avas entitled to free entry.

"An unlimited power on the part of the Commander-in Chief to

exact duties upon imports from the States might have placed Porto

Rico in a most embarrassing situation. The ratification of the

treaty and the cession of the island to us severed her connection w'ith

Spain, of which the island was no longer a colony, and with respect

to which she had become a foreign country. The wall of the Span-

ish tariff was raised against her exports, the wall of military tariff

against her imports, from the mother country. She received no

compensation from her new relations with the United States. If

her exports, upon arriving tJiere, were still subject to the same duties

as merchandise arriving from other foreign countries, while her im-

ports from the United States were subjected to duties prescribed by

the Commander-in-Chief, she would be placed in a position of practi-

cal isolation, which could not fail to be disastrous to the business

and finances of an island. It had no manufactures or markets of

its own, and was dependent upon the markets of other countries for

the sale of her productions of coffee, sugar and tobacco. In our

opinion the authority of the President as Commander-in-Chief to

exact duties upon imports from the United States ceased with the

ratification of the treaty of peace, and her right to the free entry of

goods from the ports of the United States continued until Congress

should constitutionally legislate upon the subject.

" The judgment of the circuit court is therefore reversed and the

case remanded to that court for further proceedings in consonance

with this opinion."

Mr. Justice Brown, delivering the opinion of the court, Dooley v. United

States (1901), 182 U. S. 222, 234-236.

With reference to restrictions placed by the American military

authorities on commerce with the Sulu Islands, the Government of

the United States took the ground that, as the islands were then

subject to military occupation, it was the right of the commander
of the occupying forces to regulate or prohibit trade with the terri-

tory so occupied. The fact was also pointed out that the military

forces of the United States were engaged in suppressing an insurrec-

tion in a part of the Philippine Archipelago accessible from the Sulu

Islands, and that the military authorities conducting the operations

against the insurrection were at one time of opinion that a military

necessity existed for prohibiting commercial intercourse between the

Sulu Islands and the outside world. To that end Admiral Dewey,
in June, 1899, issued an order prohibiting all trade with the Philip-

pines, except with the ports of Manila, Iloilo, Cebu, and Bakalota.

Subsequently this order was modified and new orders were substi-

tuted, under which such restrictions on trade with the Sulu Islands
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were enforced as were deemed essential to meet the military necessity

occasioned In' the insurrection. These restrictions were emergency

measiiras, and were not intended as- an evidence of what the perma-

nent policy of the United States would be when peace was restored in

the Philippines.

Mr. Adee. Act. Sec. of State, to Count Quadt. Genuan charge. No. 481,

Oct. 19, 1900. MS. Notes to German Leg. XI L r><»0.

The right of the military occupant to regulate, as an incident of

military government, trade with the inhabitants of the territory sub-

ject to his jurisdiction is well established by the laws and usages of

nations.

Mr. Magoon. law officer. Division of Insular Affairs. War Department.

Oct. 24, 1899, MagfX)n's Heiwrts, 302, citing Hirkhimer on Military

Government and Martial Law. 204: Fleming r. Page. 9 How. 615.

See. .ilso, report of Oct. 8, 1900, Magoon's Reports, 316, 325.

4. Treatment of the Inhabitants.

§ 114G.

Though " a subject can not divest himself of the obligation of a

citizen, and wantonh' make a compact with the enemy of his country,

stipulating a neutrality of conduct," yet, where his country is no

longer able to give him protection, he may be warranted in making
the Ix'st terms he can; e. g., he may be warranted in pledging him-

self to neutrality of conduct for the purpose of protecting his prop-

erty in a place surrendered by his government to the enemy.

Case of The Resolution, Federal Court of Appeals. ITSl. 2 Dall. 1, 10.

June 4, 1846, Marcy sent to General Taylor a proclamation in

Spanish to lx» signed by Taylor and circulated in Mexico. Taylor

\\%>< instructed to use his " utmost endeavors to have pledges and

promises therein contained carried out to the fuHest extent." In

this proclamation the causes of the war W'e recited, and it is declared :

" This war . . . will be prosecuted with vigor and energy against

your army and rulers; but those of the Mexican people who remain

neutral will not 1k» mole.sted. . . . We come to obtain reparation

for repeated wrongs and injuries; we come to obtain indemnity for

the past and security for the future; we come to overthrow the tyrants

who have <lestrove(l your lilx^rties; but wecoine to mak»' no war ujion

the j)eople of Mexico, nor upon any form of fie<> goveinment tlu\v

may choose to select for themst^lves. . . ^'our religion, your

altars and churches, the property of your churclu's and citizens., the

emblemsof your faith and its ministei"s, shall be protected and remain
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inviolate. Hundreds of our army, and hundreds of thousands of

our peojjle, are members of the Catholic Church. . . . We come

Among the people of Mexico as firiends and republican brethren, and

all who receive us as such shall be protected, whilst all who are

seduced into the army of your dictator shall be treated as enemies.

We shall want from you nothing but food for our army, and for this

you shall always be paid in cash the full value."

II. Ex. Doc. 119, 29 Cong. 2 sess. 14-17.

" 33. It is no longer considered law^ful—on the contrary, it is held

to be a serious breach of the law of war—to force the subjects of the

enemy into the service of the victorious government, except the latter

should proclaim, after a fair and complete conquest of the hostile

country or district, that it is resolved to keep the country, district, or

place permanently as its own and make it a portion of its own
country."

Instructions for the Government of Armies of the United States in the

Field, General Orders, No. 100, April 24, 1868, War of the Rebellion,

Official Records, series .3, III. 152.

" 32. A victorious army, by the martial power inherent in the same,

may suspend, change, or abolish, as far as the martial power extends,

the relations which arise from the services due, according to the

existing laws of the invaded country, from one citizen, subject, or

native of the same to another.

" The commander of the Army must leave it to the ultimate treaty

of peace to settle the permanency of this change."

Instructions for the Government of Armies of the United States in the

Field, General Orders, No. 100, April 24, 1863, ibid.

" 37. The United States acknowledge and protect, in hostile coun-

tries occupied by them, religion and morality; strictly private prop-

erty ; the persons of the inhabitants, especially those of w^omen ; and

the sacredness of domestic relations. Offenses to the contrary shall

be rigorously punished.
" This rwle does not interfere with the right of the victorious

invader to tax the people or their property, to levy forced loans, to

billet soldiers, or to appropriate property, especially houses, lands,

boats or ships, and the churches, for temporary and militsiry uses."

Instructions for the Government of Armies of the United States in the

Field, General Orders. No. 100, April 24. 1863, ibid.

" Article XLIV. Any compulsion of the population of occupied

territory to take part in military operations against its own country

is jJrohibited."

Convention respecting the Laws and Customs of War on Land, The Hague,

July 29, 1899, 32 Stat. II. 1821.
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" Article XLV. Any pressure on the population of occupied terri-

tory to take the oath to the hostile Power is prohibited."'

Convention respecting the Laws and Customs of War on Land, The Hague,

July 29, 1899, 32 Stat. II. 1822.

" Article XLVI. Family honours and rights, individual lives and

private property, as well as religious convictions and liberty, must

be respected.

" Private property can not be confiscated.

"Article XLVII. Pillage is formally prohibited.*'

Convention respecting the Laws and Customs of War on Land, The Hague,

July 29, 1899, ihid.

"Article L. No general penalty, pecuniary or otherwise, can be

inflicted on the population on account of the acts of individuals

for which it can not be regarded as collectively responsible.*'

Convention respecting the Laws and Customs of War on Land, The Hague,

July 29, 1899, ibid.

5. Mabtial Law.

§ 1147.

"1. A place, district, or country occupied by an enemy stands, in

consequence of the occupation, under the martial
Martial law—Mill-, ^ -i • ^• i ,i

. . .. ,. hiw of the invading or occupving armv, whether anv
tary jarisdiction. '^

. .

proclamation declaring martial law, or any public

warning to the inhabitants, has been issued or not. Martial law is

the immediate and direct effect and consequence of occupation or

conquest.

" The presence of a hostile army proclaims its martial law.

"2. Martial law does not cease during the hostile occui)ati()n, ex-

cept by special proclaination, ordered by the commander-in-chief, or

by special mention in the treaty of peace concluding the war. when

the occupation of a place or territory continues beyond the conclu-

sion of peace as one of the conditions of the same.

"3. Martial law in a hostile country consists in the suspension by

the occupying military authoi'ity of the criminal and civil law, and

of the domestic administration and government in the ()(cui)ied

place or territory, and in the substitution of military rule and force

for the same, as well as in the dictation of general laws, as far as

military necessity reijuires this suspension, substitution, or dictation.

"The commander of the foi-ccs may prcK-laim that the adininistia-

tion of all civil and penal law shall continue either wholly or in
|
art.

as in times of peace, unless otherwise ordered by the niililary

authority.
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" 4. Martial law is simply military authority exercised in accord-

ance with the laws and usages of war. Military oppression is not

martial law ; it is the abuse of the power which that laAv confers.

As martial law is executed by military force, it is incumbent upon

those who administer it to be strictly guided by the principles of jus-

tice, honor, and humanity—virtues adorning a soldier even more

than other men, for the very reason that he possesses the power of

his arms against the unarmed.
" 5. Martial law should be less stringent in places and countries

full}' occupied and fairly conquered. Much greater severity may
be exercised in places or regions where actual hostilities exist or are

expected and must be prepared for. Its most complete sway is

allowed—even in the commander's own country—when face to face

with the enemy, because of the absolute necessities of the case, and of

the paramount duty to defend the country against invasion.
"' To save the country is paramount to all other considerations.

" All civil and penal law shall continue to take its usual course

in the enemy's places and territories under martial law unless jjiter-

rupted or stopped by order of the occupying military power; but

all the functions of the hostile government—legislative, executive, or

administrative—whether of a general, provincial, or local character,

cease under martial law, or continue only with the sanction, or, if

deemed necessary, the participation of the occupier or invader.

" 7. Martial law extends to property, and to persons, whether they

are subjects of the enemy or aliens to that government. . . .

" 10. Martial law affects chiefly the police and collection of public

revenue and taxes, whether imposed by the expelled government or by

the invader, and refers mainly to the support and efficiency of the

Army, its safety, and the safety of its operations. . . .

" 12. AMienever feasible martial law is carried out in cases of indi-

vidual offenders by military courts; but sentences of death shall be

executed only with the approval of the Chief Executive, provided the

urgency of the case does not require a speedier execution, and then

only with the approval of the chief commander.
"13. Military jurisdiction is of two kinds: First, that which is

conferred and defined by statute ; second, that which is derived from

the common law of war. Military offenses under the statute law must
be tried in the manner therein directed; but military offenses which

do not come within the statute must be tried and punished under

the common law of w^ar. The character of the courts which exercise

these jurisdictions depends upon the local laws of each particular

country.

" In the armies of the United States the first is exercised by courts-

martial ; while cases which do not come within the Rules and Articles
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of War or the jurisdiction conferred by statute on courts-martial,

are tried by military commissions."

Instructions for the Government of Armies of the Unitetl States in the

Field, General Orders, No. KX), .\pril 24, 18C);i, War of tlie Hel)ellion,

Official Uwords. series 'A. III. US, 149.

These instructions were, as announcinl in tlie order. " prepared liy Francis

Lieber, LL. I)., and revised l)y a lx)ard of officers, of which Major-

Geueral E. A. Hitchcock is president."

'' 8. Consuls, among American and Euro})ean nations, are not

diplomatic ajL^ents. Nevertheless, their offices and persons will be

subjected to martial law in cases of urgent necessity only ; their

property and business are not exempted. Any delinciuency they

commit against the established military rule may be piuiished as in

the case of any other inhabitant, and such i)unishment furnishes no

reasonable ground for international complaint,"

Instrui'tions for the (Jovernment of Armies of the Unitetl States in the

Field, General Orders, No. 100, April 1.'4, ISCCi. id. 14!).

'' 9. The functions of ambassadors, ministers, or other diplomatic

agents, accredited by neutral powers to the hostile government, cease,

so far as regards the displaced government; but the conquering or

occupying power usually recognizes them as temporarily accredited

to itself."

Instructions for the Government of Armies of the United States in the

Field, General Orders, No. 100, April 24, 18<«, id. 141).

" 47. Crimes punishable by all penal codes, such as arson, murder,

maiming, assaults, highway robbery, theft, burglary, fraud, forgery,

and rape, if committed by an .American soldier in a hostile country

against its inhabitants, are not only punishable as at home, but in all

ca.ses in which death is not inflicted the severer punishment shall be

preferred."

Instructions for the Govermnent of .Vrniies of tiie Tnited States in tiie

Field, General Orders, No. lOO. April 24. IS);:?, id. 1,^):?.

Martial law is the law of military necessity in the actual presence of

war. It is administered by the general of the Army, and is under his

supreme control.

United States r. Dieixeiman. !t2 U. S. rj20.

A merchant ves.sel of one country visiting, for the purjKisc^ of trade,

a port of another where martial law has In'en established, und^-r

belligi'rent right, subjects herself to that law while she is in such port.

Untte*l StatJ'S r. Diekelman. !>2 U. S. .'»2(».

See, to the same effect. .Mr. Seward, Se<-. of Slate, to H.iron von Ger«>ll,

Prussian niln., Oct, 11, 1802, .MS, Notes to I'russlan Leg. Vll, 14(3,
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6. Law as to Public Property.

§ 1148.

" 31. A victorious army appropriates all public money, seizes all

public movable property until further direction by its government,

and sequesters for its own benefit or of that of its government all the

revenues of real property belonging to the hostile government or

nation. The title to such real ])roperty remains in abeyance during

military occupation, and until the conquest is made complete.''

" 34. As a general rule, the property belonging to churches, to

hospitals, or other establishments of an exclusively charitable char-

acter, to establishments of education, or foundations for the promo-

tion of knowledge, whether public schools, universities, academies of

learning or observatories, nuiseums of the fine arts, or of a scientific

character—such property is not to be considered public property in

the sense of paragraph 31 ; but it may be taxed or used when the

public service may require it."

Instructions for the Government of Armies of the United States in the

Field, (Jeneral Orders, No. 100, April 24, 1863, War of tlie Rebellion,

Official Records, series 3, III. 151.

''Article LIII. An army of occupation can only take possession of

the cash, funds, and property liable to requisition belonging strictly

to the State, depots of arms, means of transport, stores and su])plies,

and, generally, all movable property of the State which may be used

for military operations."

Convention respecting the Laws and Customs of War on Land, The Hague,

July 29, 181)9, 32 Stat. II. 1823.

"Article LV. The occupying State shall only be regarded as admin-

istrator and usufructuary of the public buildings, real property, for-

ests, and agricultural works belonging to the hostile State, and situated

in the occupied country. It must protect the capital of these proper-

ties, and administer it according to the rules of usufruct.

"Article LVI. The property of the communes, that of religious,

charitable, and educational institutions, and those of arts and science,

even when State property, shall be treated as private property.

"All seizure of, and destruction, or intentional damage done to

such institutions, to historical monuments, works of art or science, is

prohibited, and should be made the subject of proceedings."

Convention respecting the Laws and Customs of War on Land, The Hague,

July 20, 1899, id. 1824.

January 23, 1899, the British banking firm of Smith, Bell & Co.,

whose principal place of business was at Manila, Philippine Islands,
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sold by its branch house at Legaspi, island of Luzon, a draft for

$100,000, drawn in favor of Mariano Trias, who was custodian of

the funds, or treasurer, of the Philippine insurgents. On learning

the facts the military authorities of the United States called upon

the firm at its Manila office to pay over to them the funds represented

by the draft. The firm complied under protest and applied to the

British Government to obtain relief. The firm represented that it

had, in the island of Luzon, numerous branches where its agents were

in the power of the natives, who might compel them by force again

to pay the $100,000 if the draft, the original of which was not in

the possession of the United States authorities, was presented for

payment. It subsequently appeared that the draft, after passing

through the hands of several influential Filipinos, came into the

possession of a person in Manila, who was informed that if he

attempted to collect it, or let it pass out of his possession, his house

and lands would be confiscated to the United States.

Advised, that the United States authorities were justified in reciuir-

ing the bank to pay to them the funds due to the insurgents, and that

the right of the United States to do so did not depend upon the pos-

session or surrender of the draft issued by the bank when the money
was received by it.

Mr. Magoon, law oQieer, Division of Insular Affairs, War Dept.. Oct. 10,

1899, Magoon's Reports, 201, citing the case of the Elector of Ilesse-

Cas.sel, Phillinjore's Int. Law, III. 841; Hallecks Int. Law (:W ed.),

chap. 34, sec. 29; Hall's Int. Law (4th ed.). 588; Snow's Cases in

Int. I^w, 381. The transaction in question, it may l»e pointed out,

took i)lace l)etween the signing Dec. 10, 1898, of the treaty of i)eace

between the I'nited States and Spain, by which the I'hilippines were

ceded to the former, and the exchange of ratifications of the treaty,

which was not eflfectetl till the following April.

" I have the honor to acknowledge the receipt of your letter dated

July 31, 1901, transmitting a copy of a bill for 'An act providing for

the sale of Spanish copper coins now in the insular treaswry,' which

proposed act is transmitted prior to its adoption by tlie Commission,

pursuant to resolution of the Commission passed July 22, 1901, copy

of which is attached to your letter.

" I note the objections to the proposed act ofi'eiotl by Major-CJi'iioral

MacArtliur, military governor, and the statement in your letter that

' Personally, I have very grave doubts upon the j)()int ' involved.

"' In response to your re<iuest for an 'authoritative expression of

opinion' by the War Department, i)ermit me to say that, upon con-

sideration of the matters and questions involved, determination is

made as follows:

" 1. The property rights acquired by the seizure as jirize of war (»f

the moneys found in the Si)anish treasuries in Manila npon that city

being occupied by the military forces of the United States l)elong to

H. Doc. 551—vol 7 19
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the people of the United States in their federated capacity, and the

authority to dispose of property so acquired is vested in Congress.

Neither- the military authorities of the United States nor the officials

administering the government of civil affairs in the Philippines are

authorized to divest the United States of its title to said property.
" I therefore am of opinion that the adoption by the Philippine

Commission of the proposed 'Act providing for the sale of Spanish

copper coins in the insular treasury ' is inadvisable until authorized

by Congress.

" I am also of opinion that the order heretofore issued by Major-

General Otis while he was military governor directing the insular

treasurer to exchange $600 of this coin per week for local currency

at par should be rescinded, and have so advised Major-General

Chaffee. (Copy inclosed.)

" The questions presented herein were referred to the law officer,

Division of Insular Affairs, War Department, for report. I inclose

copy of his report, to which your attention is directed."

Mr. Sanger, Act. Sec. of War, to Mr. Taft, civil governor of tlie Philip-

pines, Oct. 15, 1901, Magoon's Reports, 624—G25.

7. Law as to Private Property.

(1) taxes; contributions; requisitions.

§ 1149.

"Article XLVIII. If, in the territory occupied, the occupant

collects the taxes, dues, and tolls imposed for the

benefit of the State, he shall do it, as far as possible,

in accordance with the rules in existence and the assessment in force,

and will in consequence be bound to defray the expenses of the admin-

istration of the occupied territory on the same scale as that by Avhich

the legitimate Government was bound.

"Article XLIX. If, besides the taxes mentioned in the preceding

Article, the occupant levies other money taxes in the occupied terri-

tory, this can only be for military necessities or the administration of

such territory."

Convention respecting the liaws and Customs of War on Land, The Hague,

July 29, 1899, 32 Stat. IL 1822.

" Article LI. No tax shall be collected except under a written

order and on the responsibility of the commander-in-chief.
" This collection shall only take place, as far as possible, in accord-

ance wdth the rules in existence and the assessment of taxes in force,

" For every payment a receipt shall be given to the taxpayer."

Convention respecting the Laws and Customs of War on Land, The

Hague, July 29, 1899, id. 1822.

Taxes.
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The regulated seizure of private property is effected by the levy

of contributions and requisitions. Contributions are
Contxibutions and

^^^^^ payments in money as exceed the produce of

the taxes, the latter being appropriated as public

property. Requisitions refer to the taking of articles needed by the

army for consumption or temporary use, such as food for men and

animals, and clothes, wagons, horses, railway material. l)oats, and

other means of transport, and of the compulsory labor, whether

gratuitous or otherwise, of workmen to make roads, drive carts, and

to perform other such services. The amount both of contributions

and of requisitions is fixed at the will of the invader ; the commander
of any detached body of troops being authorized under the usual

practice to requisition objects of immediate use, such as food and

transport, while superior officers are alone permitted to make demands

for clothing and other articles for effecting the supply of which

some time is necessary ; and contributions can be levied only by the

commander in chief or by the general of a corps acting independ-

ently. Receipts or " bons de requisition " are given in acknowl-

edgment of the sums or (juantities exacted, in order that other

commanders may not make fresh impositions without knowing the

extent of those already levied, as well as to facilitate the recovery

by the inhabitants from their own government of the amounts paid

if the latter determines on the conclusion of peace to spread the

loss suffered over the nation as a whole.

The English on entering France in 1813, the United States Army
in Mexico, and the English and French forces in the Crimea,

abstained wholly or in the main from the seizure of private property

in either manner. But the United States expressly affirmed the

right to levy contributions and requisitions in its instructions to its

commanding ofRcei-s in Mexico. In the Franco-German war the

right to levy contributions and requisitions was put in force with

more than usual severity. By the declaration of Brussels, of 1S74,

the right is restricted to the necessities of war, and this rule has

been followed in The Hague convention.

Hall. Int. Law (r»tli cd. ). 4'21-4'.U. Sco Thomas, Iloiirl. l)<>s iV(|uisitioiis

luilltalres et clew logouieut dos goiis de guerre en France. Taris, 1S,S',).

"3. . . . The comnuinder of the. forces is particularly desirous

that the inhabitants shouhl be well treated; antl that private property

must be respected as it has Ixjen hitherto.

"4. Tiie officers and soldiers of the army must recollect that their

nations are at war witli Frances solely because the ruler of (lie French

nation will not allow them to Ix' at peace, ind is desirous of forcing

them to submit to his yoke; and they nuist not forget that (he worst

of the evils suffered by the enemy, in his profligate invasion of Spain
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and Portugal, have been occasioned by the irregularities of the sol-

diers, and their cruelties, authorised and encouraged by their chiefs,

towards the unfortunate and peaceful inhabitants of the country.
" 5. To revenge this conduct on the peaceable inhabitants of France

would be unmanly and unworthy of the nations to whom the com-
mander of the forces now addresses himself ; and, at all events, would
be the occasion of similar and worse evils to the army at large than

those which the enemy's army have suffered in the Peninsula; and
would eventually prove highly injurious to the public interests.

" 6. The rules, therefore, which have been observed hitherto, in

requiring, and taking, and giving receipts for supplies from the coun-

try, are to be continued in the villages on the French frontier ; and the

commissaries, attached to each of the armies of the several nations,

will receive the orders from the commander in chief of the army of

their nations, respecting the mode and period of paying for such

supplies."

Order issued by the Duke of Wellington at Irurita, July 9, 1813, Gurwood's
Dispatches of the Duke of Wellington, XI. 168, 169.

October 26, 1846, General Taylor, acknowledging the receipt of

instructions of Mr. Marcy, Secretary of War, of September 22, 1846,

stated that it had been impossible up to that time to sustain the army
to any extent by forced contributions of money or supplies. The
country between the Rio Grande and the Sierra Madre was poor,

furnishing only corn and beef. These articles had been obtained by

paying for them at moderate rates, but, if a different system had been

adopted, it was certain that they could not have been procured in

sufficient quantities. The prompt payment in cash had, besides,

neutralized much of the unfriendly feeling with which the Americans

were regarded and had contributed greatly to facilitate their opera-

tions. The people had it in their power at any time to destroy their

crops, and would undoubtedly do so rather than see them taken

forcibly. Moreover, if their crops were so taken they would have no

inducement to plant again.

Accompanying the report of the Secretary of War of December 2,

1847, there is a collection of the orders given by the United States

respecting military contributions and requisitions during the war with

Mexico. In these orders the subjects of contributions and requisitions

are treated more or less indiscriminately with that of military occu-

pation &nd administration, the lines of theoretical distinction since

drawn not being clearly discernible.

The first order, signed by President Polk and addressed to the

Secretary of the Treasury, bears date March 23, 1847. After refer-

ring to the repeated rejection by Mexico of offers of negotiation,

it declares the right of the conqueror to levy contributions upon the



§ 1149.] ^ MILITARY OCCUPATION. 283

enemy and apply the proceeds to defray the expenses of the war,

as well as to establish a teniporar}^ military government, and either

to exclude trade or to allow it on such conditions as he may see fit

to prescribe, including the exaction of duties. It further declared

that all the Mexican territory in possession of the United States

land and naval forces should be opened, while their military occu-

pation lasted, to the commerce of all neutral nations, in articles not

contraband of war, upon the payment of prescrilxnl rates of duties,

which should be made known and enforced by the military and naval

commanders: and the Secretary of the Treasury was directed to

examine the existing Mexican tariff and report a schedule of articles

of trade, to be admitted at such rates of duty on goods and on tonnage

as would be likely to produce the gi'eatest amount of revenue.

Mr. AValker, Secretary of the Treasury, March 30, 1847, made a

report to the President, accompanied with a scale of duties, as well

as with a scheme of regulations. He had, he said, found it to he

impossible to adopt as a basis the tariff of Mexico, Ix'cause the duties

were extravagantly high. There were also sixty articles the importa-

tion of which was forbidden by that tariff, among these articles

lieing sugar, rice, cotton, boots, coffee, soap, and many other articles

of daily use. He recommended that the Mexican Government mo-

nopoly in tobacco should be abolished, so as to diminish the resources

of that Government and augment those of the United States by

collecting the duty on all imported tobacco. The Mexican interior

transit duties were also to he abolished, as well as the internal

Government duty on coin and bullion. The prohibition of exj)orts

and the duties on exports should l)e annulled.

March 31, 1847, President Polk communicated Mr. Walker's report

to the Secretary of the Navy, with instructions to carry its recom-

mendations into effect. April 3, 1847, Mr. Mason, Secretary of the

Navy, enclosed to the President a copy of instructions which he had

on that day, after consultation with the Secretary of War, addressed

to the officers commanding the naval forces of the United States in

the Pacific Ocean, and in the (Julf of Mexico, respectively. These

instructions stated that on the occupation of California Conunodore

StiM'kton was, on November T), 184(), instructed to admit the couunerce

of .Vmericans and neutrals, except contraband, into jilaces in actual

military occupation, on the payment of moderate duties, within the

limits prescriU»(l by tiie tariff laws of the United States. After the

occupation of Matamoras, and subsequently of Tampico. instructions

were given by which the moderate trade at thos<> phices was coulined

to cargoes in American bottoms which had paid duties in a custom-

house of the United States; but, as Mexico still refused to negotiate

for peatv, the President had determined to place the trade of all

occupied places on a footing more favorable to neutral couunerce
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and better calculated to secure a contribution to be used in carrj^ing on

the war and in relief of the United States Treasury. It was expressly

pointed out that the orders in this regard derived no authority from

the Treasury Department, which had no control over the subject, but

from the President, who, as Commander in Chief, had determined to

cause them to be carried into effect by the officers of the Army and

Navy.

A communication, similar to that addressed to the Secretary of the

Navy, was, March 31, 1847, addressed to Mr. Marcy, Secretary of

War, who, April 3, 1847, addressed to General Scott the following

instructions

:

"As the Mexicans persist in protracting the war, it is expected

that, in the further prosecution of it, you will exercise all the

acknowledged rights of a belligerent, for the purpose of shifting the

burden of it from ourselves upon them. The views of the Govern-

ment, in this respect, were presented to General Taylor in a despatch

from this Department of the 22d September, 1846, a copy of which,

so far as relates to this subject, is herewith sent to you, with

the direction that these views may be carried out under a discretion

similar to that given to him. The enemy should be made to realize

that there are other inducements to make them desire peace besides

the loss of battles, and the burden of their own military establish-

ments. The right of an army, operating in an enemy's country, to

seize supplies, to forage, and to occupy such buildings, private as

well as public, as may be required for quarters, hospitals, storehouses,

and other military purposes, without compensation therefor, can not

be questioned ; and it is expected that you will not forego the exercise

of this right to any extent compatible with the interest of the service

in which you are engaged."

Referring to these instructions, General Scott, in a letter of April

28, 1847, dated at Jalapa, said that he had endeavored to reach that

place, where he might obtain as many essential supplies as possible,

such as clothing, ammunition, medicines, breadstuffs, beef, mutton,

sugar, coffee, rice, beans, and forage. For these they must pay or

they would be withheld, concealed, or destroyed by the owners, whose

national antipathy to the Americans remained unabated. Again, on

May 20, 1847, he wrote that, if it was expected at Washington that

the army was to support itself by forced contributions levied upon
the country, it might ruin and exasperate the inhabitants and starve

itself. Not a ration for a man or horse would be brought in except

by the bayonet, and this would oblige the troops to spread themselves

out many leagues to the right and left in search of subsistence, and to

stop all military operations.

On Sept. 1, 1847, Mr. John Y. Mason, Acting Secretary of War,
and on Oct. 6, 1847, Mr. Marcy wrote to General Scott urging a
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change of his policy in order that the burden of sustaining the Amer-
ican forces might, so far as possible, be shifted to the Mexican people.

In both communications anxiety was betrayed by reason of the futility

of the efforts that had l)een made to bring the war to a close, and an

apprehension that the Mexican authorities were encouraged to con-

tinue the conflict by that portion of the population which had not lieen

made to feel its hardships.

By General Order, No. 358, Nov. 25, 1847, General Scott gave notice

that a change of system would be begun by stopping, as soon as the

contracts would permit, all rents for houses or quarters occupied by

officers or troops of the American Army in any city or village in

Mexico. He directed that in future the necessary quarters, both for

officers and troops, where the public buildings were insufficient, should

first be demanded of the civil authorities of the several places occu-

pied by the troops, so as to equalize the inconvenience imposed upon

the inhabitants.

Dec. 15, 1847, General Scott in Mexico ordered that, on the occu-

pation of the principal point or points in any State, the 2>ayment of

all the usual taxes due to the Mexican Government should be de-

manded of the proper civil authorities for the support of the army
of occupation, except the rent derived from lotteries, the continuance

of which he prohibited.

General Orders, No. .376, Deo. 15, 1847. II. Ex. Doc. 50. 30 Cong. 1 sess. 240.

See, also, S. Ex. Doc. 1. :?0 Cong. 1 ses.s. 5.58-.")<«.

By a supplemental order of Dec. .31, 1847, he fixetl the amounts which the

several States already occupied, and others as they were or sliould

l)e assessed, hy the year. This assessment was the quadruple of the

direct taxes paid hy the several States to the Federal Government in

184.3 or 1S44. hut all transit taxes were alMjlished. together with the

national lotteries, and it was state<l that the tohacco monopol.v would

soon te done away with ; and the receipts of the post-offices, together

with the playing card and stami)e<l pai>er monopolies, were relin-

quisluHl to the States. (General Orders. No. 305, Dec. .31, 1847, II. Ex.

Doc. 'A\, .30 Cong. 1 sess. 2.53.

)

In a reiMtrt to the Tresident, .Tanuary 31. 1848, Marcy stat(»d that no

particular instructions had htH>n given to'CJeneral Scott for the issu-

ance of General Orders. No. .370. hut that it was 8upiM)se<l he had

taken that step in conse«iiience of the general instructi<»ns given him

on the suhje<'t of levying contrihutions and of making the resources

of the enemy's country availahle as far as might 1m>. within the rules

of civili7.«Hl warfare, for the maintenan<e of the .Vmerican tr(M>ps in

Mexico and defraying the ex|K'nses incident to the state of hostilities.

(S. Ex. Doc. It). .30 Cong. 1 sess.)

"No principle is better established than that a nation at war has

the right of shifting the burden ofl" its<»lf and iuiposing it on fjie

enemy by exacting military contributions. The mode of making such

exactions nuist be left to the discn*tion of the conciueror, but it .should
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be exercised in a manner conformable to the rules of civilized warfare.
" The right to levy these contributions is essential to the successful

prosecution of war in an enemy's country, and the practice of nations

has been in accordance with this principle. It is as clearly necessary

as the right to fight battles, and its exercise is often essential to the

subsistence of the army,''

President Polk, special message, Feb. 10, 1848, Riehanlson's Messages,

IV. 571.

In October, 18G4, during the advance of the Confederate army
under General Sterling Price towards St. Louis, thirteen bridges

were destroyed on the lines of the Pacific Railroad Company, a cor-

poration inider the laws of Missouri. Some were destroyed by the

forces of the United States and others by the forces of the Con-

federacy. All were rebuilt by the company except four, two of which

were destroyed by order of the commander of the Federal forces and

two presumably by the Confederate forces. These four were rebuilt

by the United States military authorities, as the quickest and surest

way of restoring railway communication as a military measure. Sub-

sequently the Government of the United States sought to deduct the

cost of the restoration of the four bridges from the amounts diie to

the company from the United States for the transportation of passen-

gers and freight. Held, that such a charge against the companj'^

could not properl}^ be made, the court saying:

" While the Government can not be charged for injuries to, or

destruction of, private property caused by military operations of

armies in the field, or measures taken for their safety and efficiency,

the converse of the doctrine is equally true, that private parties can

not be charged for works constructed on their lands by the Govern-

ment to further the operations of its armies. Military necessity will

justify the destruction of property, but will not compel private parties

to erect on their own lands works needed by the Government, or to

pay for such works when erected by the Government. The cost of

building and repairing roads and bridges to facilitate the movements
of troops, or the transportation of supplies and munitions of war,

must, therefore, be borne by the Government."

United States r. Pacific Railroad (1887), 120 U. S. 227, 239.

" 38. Private property, unless forfeited by crimes or by offenses of

the owner, can be seized only by way of military necessity, for the

support or other benefit of the army or of the United States.

" If the owner has not fled, the commanding officer will cause

receipts to be given, which may serve the spoliated owner to obtain

indemnity."

Instructions for the Government of Armies of the United States in the

Field, General Orders No. 100, April 24, 1863, War of the Reb<?llion,

Official Records, series 3, III. 152.
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"Article LII. Neither requisition in kind nor services can be

demanded from communes or inhabitants except for the necessities

of the army of occupation. They must be in proportion to the

resources of the country, and of such a nature as not to involve the

population in the obligation of taking part in military oj^erations

Mgainst their country.

" These requisitions and services shall onlj- be demanded on the

authority of the Commander in the locality occupied.

" The contributions in kind shall, as far as possible, be paid for in

ready money; if not, their receipt shall be acknowledged.

"Article LIII. An army of occupation can only take possession

of the cash, funds, and property liable to requisition belonging

strictly to the State, deputs of arms, means of transport, stores and

supplies, and, generally, all movable property of the State which

may be used for military operations.

" Railway plant, land telegraphs, telephones, steamers, and other

ships, apart from cases governed by maritime law, as well as depots

of arms and, generally, all kinds of war material, even though

belonging to Companies or to private persons, are likewise material

which may serve for military operations, but they nuist be restored

at the conclusion of peace, and indemnities paid for them.

"Article LIV. The plant of railways coming from neutral States,

whether the property of those States, or of Companies, or of private

persons, shall be sent back to them as soon as possible."

Convention resi)ec*tins the Laws and Customs of War on Land. The

Hague. July 29, 1899, .32 Stat. II. 1823.

Private property may be taken by a militar}- commander for public

use, in cases of necessity, or to prevent it from falling into the hands

of the enemy, but the necessity must be urgent, such as will admit of

no delay, or the danger must be immediate and impending. But in

such cases the government is bound to make full compensation to the-

owner.

Mitchell r. Ilariuony, i:{ How. 11.').

Where private pro|)erty is impressed into public use during an

emergency, such as a war, a contract is implied on the part of the

government to make comtxMisation to the owner.

United States v. Ilutwll. 1.3 Wall. 023.

(2) CO.NFISCATION.

§ ll.'.O.

WHien the British evacuated Philadelphia, Congress decide«l that

public proiKTty left by the British should iK'long to the United
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States, and that private property belonging to British subjects shoukl

belong to the State of Pennsylvania,

Wilcox V. Henry, 1 Dallas, 69, supreme court of Pennsylvania, 1782.

British subjects adhering to the British Government during the war
of American independence " became personally answerable for the

conduct of that Government, of which they remained a part; and

their property, wherever found (on land or water) became liable to

confiscation. On this ground Congress, on the 24th of July, 1776,

confiscated any British property taken on the seas. See 2 Ruth. Inst,

lib. 2, c. 9, s. 13, p. 531, 559. Vatt. lib. 2, c. 7, s. 81, & c. 18, s. 344 ; lib.

3, c. 5, s. 74, & c. 9, s. 161 & 193."

Ware v. Hylton (1796), 3 Dallas, 199, 22.5, opinion of Chace, J.

By the law of nations the debts, credits, and corporal property of

an enemy, found in the country on the breaking out of war, are con-

fiscable.

Cargo of ship Emulous, 1 Gallison, 562.

British property found in the United States, on land, at the com-

mencement of hostilities with Great Britain, can not be condemned

as enemy's property without a legislative act authorizing its confisca-

tion. The act of the legislature declaring war is not such an act.

Timber floating into a salt-water creek which is not navigable, but

where the tide ebbs and flows, leaving the ends of the timber resting

on the mud at low w^ater, and secured and prevented from floating

away at high tide by booms and stakes, is to be considered as landed.

Brown v. United States (1814), 8 Cranch, 110.

Dana, in a note to Wheaton, says that, in the case just cited, it was
" decided primarily and unequivocally that, by the law of nations,

"the right exists to seize and confiscate any property of an enemy
found in the country on the happening of war." This statement,

though it is of the same import as the commentary made by many
other writers, is not justified by the facts. If it should be said that

the court expressed an opinion, or uttered a dictum^ to the efFect>

alleged, the statement would be quite correct; but the only point

decided by the court was that the property before it was not subject

to confiscation.

See Dana's Wheaton, § 304, note 156.

See, also, Wharton's Com. on Am. Law, § 216.

As to the actual practice of the United States, as illustrated in the civil

war, see the subject of the abandoned and captured property act,

'
infra, § 1152.
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The seizure of enemy property by the United States as prize of war
on land, jure belli, is not authorized by the law of nations, and can be

upheld only by an act of Congress.

United States r. Seventeen hunclre<l anrt fifty-six Shares of Capital Stock,

5 Blatehf. 281.

The humane maxims of the modern law of nations, which exempt
private property of noncombatant enemies from capture as booty of

war, found expression in the abandoned and captured property act of

March 12, 1863. "No titles were divested in the insurgent States

\mless in pursuance of a judgment rendered after due legal proceed-

ings. The government recognized to the fullest extent the humane
maxims of the modern law of nations, which exempt private property

of noncombatant enemies from capture as booty of war."

Chase, C. J., United States, r. Klein, U Wall. 128, 137. See. to same
general eflft^-t, Lamar v. Browne, 92 U. S. 104.

See the ahandoned and capture<l projierty eases, and particularly the

letter of the Secretary of the Treasury to Chief .Justice Nott. infra,

§ 1152.

After the surrender of New Orleans to General Butler, and the

issuing of his proclamation of May 1, 1862, declaring that " all rights

of pro{X'rty of whatever kind will be held inviolate, subject only to

the laws of the United States," private property in the district under

his command was not subject to military seizure as booty of war,

though not exempt from confiscation under the acts of Congress as

enemies' property, if in truth it was such.

Planters' Bank r. Union Bank, 1(5 Wallace, 483.

It is no bar to the recovery of a claim that it was confiscated dur-

ing the rebellion by a Confederate court because due to a loyal citizen.

Stevens r. Tirifflth, 111 I^ S. 48.

The funds of the Treasury derived from the property captured

anterior to the abandoned or captured property act have never Imhmi

treated as booty coming within the rule of international Warfare by

either the executive or legislative branches of the Government.

Ooodnuui /-. UnitJHl States, 14 Ct. CI. r>47.

Land forces which make captures on land can not 1h» considered as

making maritime captures merely U'cause they are trans|)()rted a

part of the way to their destination by ves.sels in the service of the

Government.

Unite«l States r. 2(50i Bales of Cotton. Woohvorth. 2.'{t;. (•ite<l witli ai)provnl

in Oj-.keH r. United States (IHJWt), 174 U. S. 77M, 7S7.
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" 45. All captures and booty belong, according to the modern law

of war, primarily to the government of the captor.

" Prize money, Avhether on sea or land, can now only be claimed

under local law.

" 40. Neither officers nor soldiers are allowed to make use of their

position or power in the hostile country for private gain, not even

for commercial transactions otherwise legitimate. Offenses to the

contrary committed by commissioned officers will be punished with

cashiering or such other punishment as the nature of the offense may
require; if by soldiers, they shall be punished according to the nature

of the offense."

Instructions for the Government of Armies of the United States in the

Field, General Orders, No. 100, April 24, 1803, War of the Rebellion,

Official Records, series .3, III. 15.3.

The question of the right of the United States to confiscate the

property of enemies in the Philippine Islands is discussed in a report

of Mr. Magoon, law officer. Division of Insular Affairs, War Depart-

ment, February 1, 1901, Magoon's Reports, 264.

By a decree of January 30, 1891, President Balmaceda, of Chile,

issued a decree forbidding registrars of real estate in the Republic to

inscribe sales or mortgages of property belonging to certain specified

persons. The decree recited as the reason for its issuance that the

participation of some persons in the disturbance of public order,

begun by the rising of the navy, rendered it necessary to provide for

the indemnification of the losses caused to the State and private

persons by that disturbance.

Blue Book, Chile, No. 1 (1892), 43. This decree became brutum fulmen

by the fall of the government that issued it.

(3) CONFISCATION ACTS, 1861, 1862.

§1151.

The only acts of Congress providing for the confiscation of prop-

erty belonging to persons in rebellion were the act of August 6, 1861,

which applied only to property acquired with intent to use or

employ it, or to suffer it to be used or employed, in aiding or abetting

the insurrection or in resisting the laws; and the act of July 17,

1862, 12 Stat. 589, which authorized seizure and confiscation only for

future acts.

Conrad v. Waples (1877), 96 U. S. 279.

The declaration that " all sales, transfers, and conveyances " of

property of certain classes of persons, which by the act was made
subject to seizure, should be null and void, invalidated such trans-
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actions only as against the United States, and not as against any

other party.

CJonrad v. Waples (1877), DU U. S. 279, 288, citing Corl)ett v. Nutt, 10

Wallace.

Where, under act of Congress, xVugiist 6, 1861, ch. 00, entitled "An
act to confiscate property used for insurrectionary purposes," lands

were seized and condemned, it was held that the purchaser of them

under a decree took an estate in fee.

Kirk r. Lynd, lOG U. S. 315.

See. also, Kirk v. Lewis, 4 Woods C. C. 100.

If a bank holds on general deposit collections made for another

bank, the relations of the banks are those of debtor and creditor,

and an assignment of the debt by the creditor bank vests in the

a.ssignee a right to the amount assigned paramount to that given by

confiscation proceedings instituted under the acts of 18G1 and 1862,

after the execution of the assignment; and especially is this so

where the confiscation proceedings were irregular for want of proper

process upon the debtor bank.

Phoeulx Bank v. Risley (1884), 111 U. S. 12.j. The conclusions of the

Supreme Court rested on the grounds (1) that the money against

which the confiscation proceedings were directed was the monej- of

the debtor, and not of the creditor, bank, and (2) that no such

seizure or attachment was made of the debt, if any existed, as gave

the court, by which the decree of confiscation was entered, juris-

diction of the debt.

The act of August 6, 1861, was passed by Congress in the exercise

of its power " to make rules concerning captures on land and water,"

and was aimed exclusively at the seizure and confiscation of prop-

erty used in aid of the insurrection. The act of July 17, 1862, pro-

ceeded upon the entirely different principle of confiscating property

without regard to its use, by way of punishing the owner for Ijeing

engaged in rebellion and not returning to his allegiance.

Oakes V. Unittnl States (1890), 174 U. S. 778, 7SK)-791.

The fact that, prior to the passage of the act of 1862, a j^erson

was " engaged in the relwllion, as a member of the Confederate Con-

gress, and giving constant aid and comfort to the insurrectionary

government," did not affect his title to or power to dispose of his

property. " Until some provision was made by law, the courts of

the TJnited States could not decree a confiscation of his property,

and direct its sjile. This follows from the doctrine declared in

lirown /'. The United States, reported in the 8th of Cranch."

Conrad v. Waples (1877), 9<5 U. S. 279. 284.
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By section 5 of the act of July 17, 1862, 12 Stats. 589, provision

was made for the confiscation of the estates of certain persons then

in rebellion and by joint resolution 63 of the same date, 12 Stats. 627,

it was provided that proceedings under the act should not be so con-

strued as to work the forfeiture of the real estate of the oflfender

beyond his natural life. During the war certain lands in Cincinnati,

Ohio, belonging to one J., who had entered the Confederate army,

were confiscated, and J.'s life estate therein was sold under this legis-

lation to C. Subsequently, after the close of the Avar, J. conveyed his

fee in the lands to C. by a deed with covenants of general warranty.

Thereafter an action of ejectment was brought against C. by the

children and only heirs of J., then deceased, who claimed that the

conveyance of the fee was unlawful.

In the case of Wallach v. Van Riswick, 92 U. S. 202, and in subse-

quent cases, it w^as held that the confiscation and sale of the life inter-

est under the act, while it left in the owner a naked fee, disabled him
from conveying his reversionary interest, although on his death his

heirs would take the property from him by descent. This doctrine

was affirmed and amplified in Avegno v. Schmidt, 113 U. S. 292, and

Shields y. Schiff, 124 U. S. 351. Held, that the deed of warranty,

accompanied with a covenant of seizin, estopped J. and all persons

claiming under him from asserting title to the land against the

grantee and his heirs and assigns, or from conveying it to other par-

ties, and that this conclusion was to be especially maintained in view

of the proclamation of pardon and amnesty made by the President

December 25, 1868, upwards of three years after the deed, since the

amnesty and pardon, in removing the disability, if any, which rested

upon J. in respect of his estate, created an enlargement of it, the

benefit of which inured equally to his grantee, though it did not affect

the right of the purchaser under the decree of confiscation.

Jenkins v. Collard (1892), 145 U. S. 546.

That the forfeiture under the act of July 17, 1862, and tlie joint resolution

of the same date, was only for the life of the offender, see French v.

Wade, 102 U. S. 132 ; Waples v. Hays, 108 U. S. 6 ; Wallach v. Van
Riswiclv. .3 MacArthur, 168; Ledoux's Heirs v. Lavedan (1000), 52

La. An. 311, 27 So. Rep. 196; Menger v. Carruthers (Kan. App.), 44

Pac. Rep. 1096.

See Szymauski v. Zuuts, 20 Fed. Rep. 361.

A petition was filed in the Court of Claims to recover from the

United States a sum of money, the alleged value of a lot which had

been condemned for the use of the Government in the city of Wash-
ington. It appeared that the lot, prior to its condemnation, had been

confiscated and sold under the act of July 17, 1862, and the joint

resolution of the same date. On the proceedings for condemnation,

the lot was in due course appraised and the amount was duly paid by
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the Government into court. The court subsequently paid the whole

of the money to the heirs of the person who held the title acquited at

the confiscation sale. Neither the original owner nor his heirs were

represented in the condemnation proceedings, and it was contended

by the heirs, by whom the petition was presented, that the condemna-

tion proceedings were as to them invalid, since neither they nor their

ancestors had had or could have had a day in court in respect of

those proceedings, which were carried on when their ancestor was

still alive, and, under the doctrine laid down in Wallach v. Van Ris-

wick, 92 U. S. 202, unable to exercise any right whatever concerning

the property. Held, that the doctrine in Wallach ik Van Riswick, as

to the complete divestiture of proprietary right, was too broadly

stated ; that the sounder view was that intimated in Illinois Central

Railroad v. Bosworth, 133 U. S. 92, and Jenkins v. Collard, 145 U. S.

546, that the fee remained in the owner, though without power of

alienation during his life, unless the disability was removed; that the

condemnation proceedings, of which due and legal notice was pre-

sumed to have been given, were binding upon the original owner and

his heirs; that, even if after the confiscation he held only a naked

title without the power of alienation, the President's proclamation of

amnesty and pardon of December 25, 1868, prior to the proceedings

to condemn, removed his disability and restored to him the right to

make such use of the remainder as he saw fit; and that if, under the

circumstances, the court made a mistake in the distribution of the

condemijation money—a question on which the court would pronounce

no opinion—the United States was under no liability in the matter.

T^nitetl States r. Dunnington (1892), 146 U. S. 888.

Property was sold under the confiscation act of 1862, as A.'s. It

appeared that A. had, in fact, no interest in the property, he having

parted with l)efore the passage of the confiscation act. Held, that

the United States was not bound to return to the purchaser, at the

confiscation sale, his money.

Waples r. United States, 110 U. S. i\aO.

AVhere property is libeled for confiscation under the act of 1862.

and the record of the proceedings does not show an executive order of

seizure, the proceedings and a judgment of confiscation rendered

thereunder will be treated as void by another court, and the owner
of the property lilx'led may recover its value from the United States,

notwithstanding that the proceeds of sale have been distributed

among others.

rnincan r. United States. 18 Ct. Tl. 2.m
See, also. Mason r. Tuttle. 75 Va. lOO.
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One who voluntarily leaves his home to engage in rebellion can not,

nor can his heirs, complain that, in his absence, his land was sold in

judicial proceedings which, had he remained at home, he might have

defended.

Jenkins v. Hannan, 26 Fed. Rep. 657.

A confiscation under the act of 1862 does not affect the rights of

mortgage in favor of third persons on the property which goes to the

(jovernment or to the purchaser cum onere.

Avegno v. Schmidt & Ziegler, 35 La, An. 585.

The heirs of blood of a person whose property has been confiscated

under the act of 1862 are not third parties as to such property during

the life estate; hence they are bound by the divestiture of the title

through foreclosure of a preexisting mortgage, and can not urge the

nullity of the decree on the grounds which the expropriated party

could not be allowed to set up if he were living and restored to all his

former rights.

Shields v, Shifif, 36 La. An. 644.

An incorporated bank in Georgetown, So. Carolina, having in May,
1861, a deposit with its New York correspondent, the Phenix Bank,

derived from deposits and collections, assigned a part of it and gave

the assignee a check or order on the Phenix Bank for the amount
assigned. This transaction took place before the passage of the

United States confiscation acts. The order was not presented by the

assignee to the Phenix Bank till January 4, 1865, but the bank recog-

nized its validity and undertook to pay it on identification of the

assignee. Next day, before it was paid, the debt due by the Phenix

Bank to the Georgetown bank was attached under the confiscation,

acts. The money was paid over to the United States marshal, and the

United States district court subsequently entered a decree of con-

fiscation, awarding one half to the United States and the other half

to the informer. The assignee sued the Phenix Bank for what was

due on his assignment. Held, that the money on deposit in the Phenix

Bank was its property and not the property of the Georgetown bank

;

that the assignment by the latter transferred to the assignee a valid

claim to the amount assigned; that the proceedings under the con-

fiscation acts were not strictly in rem, and affected the interest only

of the defendant, the Phenix Bank, • which interest had, as to the

amount assigned, passed from it, and, finally (citing Planters' Bank
V. Union Bank, 16 Wall. 496), that the property of a corporation was

not confiscable under the acts of Congress. It was, therefore, further

held that the assignee (Risley) was entitled to recover from the

Phenix Bank.
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Risley V. Phenix Bank (1881), 83 N. Y. 318.

This decision was affirmed by the Supreme Court of the United States in

Phoenix Banlc r. Kisley (1884), 111 U. S. 125. As has been seen,

supra, p. 291, the decision of this court proceetled on other grounds

than that of the coriX)rate character of tlie defendant. That the prop-

erty of a cori>oration was not subject to tlie operation of the acts was
held in Ellis v. Phenix Banlj, 12 Daly (N. Y.) 177.

Proceedings under the confiscation acts of Congress of 18G1 and

1862 were not simply in rem, but the right to condemn property under

them depended upon the delictum of the owner, whom it was neces-

sary to bring into court in some manner so that he could have a hear-

ing. (Reversing s. c. 44 X. Y. Superior Ct. 340.)

Chapman v. Phoenix Bank, 85 N, Y. 437.

(4) ABANDONED AND CAPTURED PBOPEBTY ACT.

§ 1152.

" The Government of the United States, in passing the abandoned

and captured property act, availed itself of its just rights as a bel-

ligerent, and at the same time recognized to the fullest extent its

duties under the enlightened principles of modern warfare. The
capture of cotton, and certain other products peculiar to the soil of

the Confederacy, had become one of the actual necessities of the war.

In no other way could the resources of the enemy be so effectually

crippled. In fact, as was said in Lamar /'. Browne [92 U. S. 187].

' It is not too much to say that the life of the Confederacy depended

as much upon its cotton as it did upon its men.' ' It [cotton] was

the foundation upon which the hopes of the rebellion were built.'

'' Under such circumstances, it might have been destroyed, if neces-

sary, as it often was by the insurgents; but as the destruction of

property should always be avoided, if possible. Congress provided

for its capture, preservation, and sale. . . .

" While all residents within the Confederate territory were in law

enemies, some were in fact friends. In the indiscriminate seizure

of private property, it seemed to Congress that friends might some-

times suffer. Therefore, to save them, it was provided that property,

when captured, should l)e sold, aiul the proceeds paid into the Treas-

ury of the United States. That iH'ing done, any })erson claiming to

have been the owner might, at any time within two years after the

close of the rebellion, bring suit in the Court of Claims for the pro-

ceeds; and on proof 'of his ownership of said property, of his right

to the proceeds thcr-oi", and that he has [had
|

nev<>r given aid or

comfort to the present reln'Mion.* ' receive the residue of such proceeds,

after tlie deduction of any purchase-money which may have been

paid, together with the expense of transportation and sale of >aid

H. Doc. 551—vol 7 20
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property, and any other lawful expenses attending the disposition

thereof.' (12 Stat. 820.) As to all persons within the privileges of

the act, the proceeds were held in trust, but as to all others the title

of the United States as captor was absolute."

Young r. United States (1877). 07 II. S. 3!), 60.

British subjects eujoyed the benefits of the act. United States v. O'Keefe,

11 Wall 178; Carlisle v. United States, 16 id. 147.

The proclamation of pardon and amnesty issued by the President

December 25, 18G8, 15 Stat. 711, so operated, in the case of claimants

under the abandoned and captured property act, who owed allegiance

to the United States, as to make jjroof of pardon a complete substitute

for proof that the claimant gave no aid or comfort to the rebellion.

United States v. Padelford, 9 Wall. 531. But it did not so operate in

the case of a claimant who was during the war a nonresident alien,

and who, as such, though he gave aid or comfort, did not commit a

crime or offense against the laws of the United States.

Young V. United States (1877), 97 U. S. .39, 05.

" The rightful capture of movable property on land transfers the

title to the government of the caj^tor as soon as the capture is com-

plete, and it is complete when reduced to ' firm possession.' There is no

necessity for judicial condemnation. In this respect, captures on land

differ from those at sea."

Young V. United States (1877), 97 U. S. 39, 60; ease of capture on land.

" It [the Court of Claims] proceeded upon the doctrine that the

Confederate States and the States which adhered to the Union were

engaged in a civil war, having such proportions as to be attended

with the incidents of an international war, and that therefore the

United States could treat all property within the Confederate lines as

enemy's property, and in the exercise of their belligerent rights seize

and appropriate to their own use any of it which could be of service

to them in the prosecution of the war; and that the property which

was most beneficial to the Confederacy in furnishing funds was cot-

ton, and it w^as for that reason particularly sought by the national

forces for capture. The Court of Claims recognized the doctrine,

also, that the right of capture extended to the products of the soil,

whether owned by citizens of the Confederacy or strangers to both

belligerents, and that the capture of movable property within the

Confederacy transferred the title when reduced to firm possession;

and it therefore held that when the cotton for the proceeds of which

this action is brought was captured by the national forces and sold

and the proceeds paid into the Treasury of the United States, the title

to the property and proceeds passed absolutely to the General Gov-

ernment.
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" This decision . . . would have been correct, and Ix'cn sus-

tained, had the Government of the United States confined its action

simply to the enforcement of its rightful powers as a belligerent, and

had not surrendered its rights as a belligerent to appropriate property

of a particular kind taken in the enemy's country, belonging to a

loyal citizen.

•' In Brown /•. United States, 8 Cranch, 110, 122, 123, the court said

that it was conceded that war gives to the sovereign full right to take

the persons and confiscate the property of the enemy wherever found,

and observed that the mitigations of this rigid rule, which the

humane and wise policy of modern times had introduced into prac-

tice, might more or le.ss affect the exercise of this right, but could not

impair the right itself.

" Substantially the same thing was said in Young /'. United States,

97 U. S. 39, GO: 'All property,' was the language of the court in

that case, ' within enemy territory is in law enemy property, just as

all persons in the same territory are enemies. A neutral, owning

property within the enemy's lines, holds it as enemy property, subject

to the laws of war; and, if it is hostile property, subject to capture.'

" But in another case, that of Mrs. Alexander's Cotton, 2 Wall.

404, 419, this court said that ' this rule, as to property on land, has

received very important qualifications from usage, from the reason-

ings of enlightened publicists, and from judicial decisions. It may
now be regarded as substantially restricted " to special cases dictated

by the necassary operation of the war,'' and as excluding, in general,
'• the seizure of the private property of pacific persons for the sake of

gain.'' ' . . .

'• The act of Congress of March 12, 1863, providing for the collec-

tion of abandoned and captured property in the insurrectionary ter-

ritory, (12 Stat. 820, c. 120,) declared that all such property might

be appropriated to the public use or sold. But it also said, in sub-

stance, that the property of friend and foe can not at the time 1k'

separated; and all the property of that kind found within the Cou-

federate lines will be taken, sold, and when sold its j)roceeds will Im'

deposited in the Treasury; but if afterwards within two yi>ars after

the suppression of the relxjllion the owner can establish to the sat-

isfaction of the Court of Claims his title to the ])roj)erty thus taken,

and his loyalty to the Union cause, then the portion of the ])r<)('e('ds

lx?longing to him shall Ih> restored, after deducting the ('X|)ens('s

attendant u|)on its capture, removal and custody. United States /•.

.\nderson. 9 Wall, ati, (17. . . . The records of the Conrt of

Claims show a nuiltitiid(> of cases where this law has Ix'cn iidinin-

istered. and many loyal people have had tin- j)r(M<'»'ds of tli«'ii' |)rop

erty returned to them, which had JM'en capture«l U'canse of the fact

that it was situated within hostile territorv.
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" In the present case, the petitioner was allowed [by act of Congress,

June 4, 1888, 2 Stat. 1075, c. 348] the same right to present his claim

for the proceeds of the property belonging to his testator which would

have been allowed if the testator himself had presented his claim

within two years after the capture. The question was as to the

loyalty of the testator of the claimant, and also as to his ownership

of the cotton. His loyalty was found bj^ the court, and also the

bona fides of the sale of the property. After these facts had been

established the only question that could have been properly con-

sidered was the amount of the proceeds which the petitioner should

receive. That was not considered by the Court of Claims."

The judgment of the Court of Claims was accordingly reversed.

Briggs V. United States (1892), 143 U. S., 34G, 355-358.

"WHiere, during the civil war, cotton situated in Mississippi passed

into the possession of the Federal Government by fair capture, the

only legal right wdiich the owners possessed was that of having it

disposed of according to the provisions of the abandoned or captured

property act. And when it was turned over by the officer in charge

to third persons, the owners were deprived of their legal right, and

their indemnification for such deprivation is a proper subject for

legislative discretion.

Vance v. United States, 30 Ct. CI. 252.

" I have the honour to acknowledge the receipt of your letter of the

12th inst., in which you state that a friend in England makes in-

quiry ' whether confiscations were made after the civil war ; and, if so,

to what extent.'

" "VVliile the inquiry is limited to what was done after the close of

the war, it may interest your correspondent to know what polic}^ was

pursued by the Government during the war.
" By the act of Congress approved March 12, 1863, the Secretary

of the Treasury was authorized to appoint special agents to collect

captured and abandoned property in the States in insurrection. The
Southern Confederacy had agents in all the cotton States, buying

cotton and paying for it in Confederate bonds or currency. The
cotton so purchased by the Confederate agents comprised almost the

only property ' captured ' by the United States Treasury agents

during the war. If a mistake was made by these Treasurj'^ agents

in taking possession of property wrongfully, the Secretary of the

Treasury, upon appeal, released the property; or, if it had been sold,

the proceeds. Under the above act, the Treasury agents took posses-

sion of abandoned plantations, but they were all returned to their

owners, some during the war, others afterward, and no proceedings

to confiscate this property were instituted. If such had been the
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policy and action of the Government, the real estate of such a dis-

tinguished Confederate as John Slidell, minister to France, whose

property was in the possession of the Treasury agents during the

war, would have been among the first to be confiscated. The lib-

eral terms granted to General Lee, when he surrendered to General

Grant, are part of the history of this country, and need not be

repeated here.

" The rebellion had not been suj^pressed in all parts of the South

when, on the 29th of May, 1865, the President of the United States

issued a jiroclamation granting ' to all persons who have, directly or

indirectly, participated in the existing rebellion, except as hereinafter

excepted, amnesty and pardon, with restoration of all rights of

property, except to slaves.' Xo ' political conditions were laid down.'

There Avere excepted cases in the proclamation, but the parties were

afterward pardoned, either by the President or by acts of Congress.
" It is true in some cases private property was taken and us(m1 by

the Union armies, without compensation at the time, but Congress, by

the act of March 3, 1871, provided a commission to adjudicate these

claims.

" You are aware that the act of March 3, 18G3, which provided for

the appointment of special agents to collect captured and abandoned

property, provided also that ' any person claiming to have been the

owner of any such abandoned or cai:)tured propert}^ i^iay, at any time

within two years after the suppression of the rebellion, prefer his

claim to the proceeds thereof in the Court of Claims.'

" Thus, during the war and until August 20, 18()8 (the rebellion was
officially declared suppressed August 20, ISCJO) your honorable court

had jurisdiction of all claims for captured and abandoned |)r()perty.

The records of your court will sliow that judgments were entered for

large sums in favour of persons who had been active and prominent in

the relxdlion.

"A large amount of cotton was seized by the Treasury agents after

the relxillion had collapsed but had not been entirely suppressed.

" The right to file claims in the Court of Claims having ceased

August 20, 18()8, Congress provided another remedy for those who
claimed that cotton had U'cn wrongfully seized, and passed the act of

May 18, 1872, which provided that the Secretary of the Treasury

should return the proceeds derived from the sale of cotton illegally

st'ized after June 30, 1805. A large number of claims were filed

under this act, but in nearly all cases it was found that the claimants

had sold the cotton to the Confederacy, and it was, therefore. Confed-

erate cotton when it w^as st»ized.

" In reply to the sixM'ific iiuiuirv of your correspondent T will state

that confiscation through the courts, as near as can i)e ascertained,

amounU'd to less than $200,000.
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" You state that my rej^h'^ will not be made public without my con-

sent. As the facts above stated are public history, you are at liberty

to use this reply as you may deem proper."

Letter of Mr. Shaw, Sec. of Treasury, to Mr. Nott, Ch. J. of the Court

of Claims, Feb. 18, 1902.

This letter was sent by Chief Justice Xott to his correspondent in Eng-

land, Mr. George F. Parker, by whom it was published in the London
Times. (The Times, weekly, April 4, 1902.)

With regard to abandoned and captured pi'operty, the sale and proceeds

thereof, and the claims allowed, see Treasury Department Cii'cular

No. 4. Jan. 9, 1900 ; and the reports of Lewis Jordan, esq.. Chief of

the ^Miscellaneous Division, Treasury Depai'tment, Nov. 28, 1894, and
. Dec. 14, 1901.

For the reports of the Southern Claims Commission, see the following

documents

:

First General Report, Dec. 11, 1871, H. Mis. Doc. 16, 42 Cong. 2 sess.

Additional Report, case of Madame Bertinetti, Dec. 18, 1871, H. Mis. Doc.

21, 42 Cong. 2 sess.

Letter from the Commissioners, case of Waddy Thompson, May 7, 1872,

H. Mis. Doc. 213, 42 Cong. 2 sess.

Second General Report, Dec. 9, 1872, H. Mis. Doc. 12, 42 Cong. 3 sess.

Third General Report, Dec. 8, 1873, H. Mis. Doc. 23, 43 Cong. 1 sess.

Letter of Commissioners, case of Mrs. James K. Polk, April 8, 1874, H.

Mis. Doc. 251, 43 Cong. 1 sess.

Fourth General Report, Dec. 14, 1874, H. Mis. Doc. 18, 43 Cong. 2 sess.

Additional Report, case of Marie P. Evans, Jan. 16, 1875, H. Mis. Doc. 18,

43 Cong. 2 sess., part 2.

Fifth General Report, Dec. 20, 1875, H. Mis. Doc. 30, 44 Cong. 1 sess.

Eleven special reports, Jan. 3. 1876, H. Mis. Doc. 30, 44 Cong. 1 sess.,

part 2.

Sixth Annual Report, Dec. 4, 1876, H. Mis. Doc. 4, 44 Cong. 2 sess.

Seventh General Report. Dec. 5, 1877, H. Mis. Doc. 4. 45 Cong. 2 sess.

ReiK)rt on case of Urcilla Fondren, Jan. 31, 1878, H. Mis. Doc. 4, 45 Cong.

2 sess., part 2.

(5) COTTON.

§ 1153.

" Being enemies' property, the cotton was liable to capture and con-

fiscation by the adverse party. (Prize Cases, 2 Black, 687.) It is true

that this rule, as to property on land, has received very important

qualifications from usage, from the reasonings of enlightened pub-

licists, and from judicial decisions. It may now be regarded as

substantially restricted ' to special cases dictated by the necessary

operation of war,' (1 Kent, 92), and as excluding, in general, 'the

seizure of the private property of pacific persons for the sake of gain
'

(id. 93). The commanding general may determine in what special

cases its more stringent application is required by military emer-

gencies; while considerations of public policy and positive pro-

visions of law, and the general spirit of legislation, must indicate the
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cases in which its application may be properly denied to the property

of non-combatant enemies.

" In the case before us, the capture seems to have l^een justified by

the peculiar character of the propertj' and by legislation. It is well

known that cotton has constituted the chief reliance of the rebels for

means to purchase the munitions of war in Europe. It is matter

of history, that rather than permit it t ocome into the possession of

the national troops, the rebel government has everywhere devoted

it, however owned, to destruction. The value of that destroj'ed at

New Orleans, just before its capture, has been estimated at eighty

millions of dollars. It is in the record before us, that on this very

plantation of Mrs. Alexander, one year's crop was destroyed in appre-

hension of an advance of the Union forces. The rebels regard it as

one of their main sinews of war; and no principle of equity or just

policy required, when the national occupation was itself precarious,

that it should be spared from capture and allowed to remain, in case

of the withdrawal of the Union troops, an element of strength to the

rebellion."

Chase, Ch. J., Mrs. Alexander's Cotton, 2 Wall. 404, 419.

Where, after active hostilities had ceased in Georgia, cotton, as

private property, was seized there by the military forces of the

United States, in obedience to an order of the commanding general,

during their occupation and actual government of that State, it was

held to have been taken from hostile possession within the meaning of

that term, and was, without regard to the status of the owner, a

legitimate subject of capture.

Lamar v. Browne, 92 U. S. 187.

"All property within enemy territory is in law enemy property,

just as all persons in the same territory are enemies. A neutral,

owning proixrty within the enemy's lines, holds it as enemy property,

subject to the laws of war; and, if it is hostile property, subject to

capture. It has never been doubted that arms and munitions of

war, however owned, may lie seized by the conquering Iwlligerent

upon conquered territory. The reason is tiuit. if left, they may,

upon a reverse of the fortunes of war, help to strengthen the adver-

sary. To cripple him, therefore, they may l)e captured, if necessary;

and whether necessary or not, must Im» <leterniined by the commanding
general, unless restrained by the orders of his gov«'rnment. which

alone is liis superior. The same rule applies to all hostile proixTty."

Young r. Unite«l States (IHTT). !»7 l'. S. .'«), CA).

The act of the Confederate Congress of March 0, lSt'>_\ by wliich

it wa.s declared to Ik- the dutv of all inilitarv coniinanders in the
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it

service of the Confederate States to destroy all cotton, tobacco, and

other property that might be useful to the forces of the United States,

whenever, in their judgment, it should be about to fall into their hands,
" assumed to confer upon such commanders no greater authority than,

consistently with the laws and usages of war, they might have ex-

ercised, without the previous sanction of the Confederate legislative

authorities, as to any cotton within their military lines likely to fall

into the hands of the Federal forces. They had the right, as an act

of war, to destroy private property within the lines of the insurrec-

tion, belonging to those who were co-operating, directly or indirectly,

in the insurrection against the Government of the United States,

if such destruction seemed to be required by impending necessity

for the purpose of retarding the advance or crippling the military

operations of the Federal forces. . . . Whether the redress here

sought could, consistently with the provisions of the Federal Con-

stitution, be denied to one who, by the laws of war, is to be deemed

an enemy to the lawful government, solely by reason of residence

within the insurrectionary district pending the struggle, but w^ho,

in point of fact, was a loyal citizen, adhering to the United States,

giving no voluntary aid or comfort to the rebellion, it is not necessary

for us now to decide. No such question is here presented, and we
forbear any expression of opinion upon it."

Ford V. Surget (1878), 97 U. S. 594, 60G, 607. This was an action for

damages by the owner of the cotton against the person who, under

military orders, destroyed it.

As cotton, within the military lines of the Confederacy, being " the

chief reliance of the rebels for means to purchase the munitions of

war in Europe" (Young v. United States, 97 U. S. 39; Mrs. Alex-

ander's Cotton, 2 Wall. 404), was " not only enemy, but hostile prop-

erty," and as such liable to seizure or destruction by the Federal Army,
without regard to the individual sentiments of the owner, for the

purpose of strengthening that army or of crippling the enemy, it

would seem to be a " logical deduction " that " the destruction of the

same cotton, under the orders of the Confederate military authorities,

for the purpose of preventing it from falling into the hands of the

Federal Army, was, under the circumstances alleged in the special

pleas, an act of war upon the part of the military forces of the

rebellion, for which the person executing such orders was relieved

from civil responsibility at the suit of the owner voluntarily residing

at the time within the lines of the insurrection."

Ford V. Surget (1878), 97 U. S. 594, 605.

Bills of sale given by the owners of cotton given to the purchasing

agents of the Confederate Government, found in the rebel archives
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in Washington, are evidence to show that the title of the property

passed to the Confederate Government and vested in the United

States a right of conquest.

Gilmer v. United States, 14 Ct. CI. 184.

" The loan made by European capital is a direct engagement with

the armed insurgents who have assumed to control, supply, and

deliver cotton for the reimbursement of the money advanced, with

interest. You will give notice to Earl Russell that this transaction

necessarily brings to an end all concessions, of whatever form, that

have been made by this Government for mitigating or alleviating

the rigor of the blockade in regard to the shipment of cotton and

tobacco. Nor will any title of any person, whether citizen of the

United States or subject of a foreign power, to any cotton or mer-

chandise, which title is derived from or through any pretended

insurgent authority or other agency hostile to the United States, be

respected by this Gov^ernment."

Mr. Seward, Sec. of State, to Mr. Adams, miii. to England. April 10, 1863,

Dip. Cor. imii, I. 210, 211.

As to blodvade-nuHiing. see S. Ex. Doc. 11, 41 Cong. 1 sess. I. 710.

Cotton was " made use of by the Confederacy in carrying on the

war, both by accumulating it in large quantities for sale, when it

could be pas.'^ed through the lines, and by destroying it when in

danger of being seized by the United States troops; in this way
aiding a cotton famine in foreign countries, so as to stimulate and
.secure recognition of the Confederacy as a separate member of the

family of nations.

" Cotton was useful as collateral security for loans negotiated

abroad by the Confederate States government, or, as in the present

ease, was sold by it for cash to meet current expenses, or to i)urohase

arms and munitions of war. Its use for such purposes was publicly

proclaimed l)v the Confederacy, and its sale interdicted except under

regulations established by, or contract with, the Confederate govern-

ment. Cotton was thus officially classed among war supplies, and, as

such, was liable to be destroyed when found by the Federal tr(H)ps or

turned to any use wiiich the exigencies of war might dictate.

" The military injportance of cotton to the Confederacy is shown
by the fact that as early as February, 1801, an act passed by tlie i)ro-

visional government of the (\)nfederate States * to raise money for

the support of the government and to provide for the (lefens<' of (he

Confederate States of America ' levied a duty on all cotton in the

raw state exported from the Confederate States: and in May of the

Slime year an act was j)assed prohibiting the export of cotton from

the Confederate States, except through the ports of said States.
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" In the same year (1864) in which the claimants made their con-

tract, the Confederate war department officially recognized cotton as

being one of the chief munitions of war by advising that large

amounts of Confederate bonds should be issued for the separate

use of that department in purchasing cotton and steamers with which

to obtain military supplies from abroad."

Mr. Bajard, Sec. of State, to Mr. de Muruaga, Spanish min., June 28, 188G,

For. Rel. 1887, 1006.

" The cotton within the Confederate States was publicly recited in

their obligations and bonds as a security for their payment ; its expor-

tation and sale controlled and regulated by statute, and it thus became

officially and publicW classified among the war assets and supplies of

that government, and its destruction was authorized, wherever found,

whenever military exigencies rendered it advisable to avoid capture

by United States forces."

Mr. Bayard, Sec. of State, to Mr. de Muruaga, Spanish min., Dec. 3, 188(3,

For. Rel. 1887, 1015.

(6) SLAVES.

§ 1154.

Article VII. of the treaty of peace with Great Britain of September

3, 1783, provided for the withdrawal of the British forces from the

United States " without causing any destruction, or carr^ang away
any negroes or other property of the American inhabitants." When
the British forces withdrew from New York, they sent away in

advance 3,000 negroes, whom they claimed to have emancipated.

Claims were put forward on behalf of the owners for compensation

and were pressed against the British Government; but they were

merged in the Jay treaty, and abandoned.

The treaty of Ghent contained (Art. I.) a similar clause, and

again many negroes were taken away by the British forces. Claims

were put forward for compensation, and the question of liability was

referred to the Emperor of Russia, who rendered, April 22, 1822, an

award in favor of the United States. Under the convention of No-

vember 13, 1826, Great Britain paid the sum of $1,204,960 in satisfac-

tion of the claims.

See Moore, Int. Arbitrations, I. 350-390.

During the war of 1812 an American privateer captured slaves on

an English ship. Held, that, especially as the law prohibited the

importation of slaves, they should not be deemed prize; that the court

should not however assume the responsibility of declaring them pris-
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oners of war; but that the question of their disposition should be left

to the government, to be treated as a matter of state policy.

Re Certain Slaves, 5 Hughes, C. C. 55.

The British Government, in the argument submitted by it to the

Emperor of Russia, as to whether its forces had, by carrying away
slaves, violated the obligations of Article I. of the treaty of Ghent

against carrying away American property, broadly asserted the right

of emancipating slaves as a legitimate right of war. " This is utterly

incomprehensible on the part of a nation whose subjects hold slaves

by millions and who in this very treaty [of Ghent] recognized them

as private property. No such right is acknowledged as a law of war,

by writers who admit any limitation. The right of putting to death

all prisoners in cold blood and without special cause might as well he

pretended to be a law of war. . . . You will present the argument

against it, in all its force, and yet without ju'olixity."

Mr. Adams, Sec. of State, to Mr. Middleton, luin. to Russia, No. G, Nov. 0,

1820, MS. Inst. United States Ministers, IX. 57.

" The emancipation of an enemy's shives is not among the acts of legiti-

mate war. As relates to the owners, it is a destruction of private

property not warranted by the usages of war." (Mr. Adams, Sec. of

State, to Mr. Rush. min. to England, July 7, 1820, MS. Inst. United

States Ministers, IX. 148.)

As to the proceetiings before the Russian Emi)eror, and his decision, see

Moore, Int. Arbitrations, I. 350.

" 40. There exists no law or body of authoritative rules of action

Ix'tween hostile armies, except that branch of the law of nature antl

nations which is called the law and usages of war on land.

" 41. All municipal law of the ground on which the armies stand,

or of the countries to which they belong, is silent and of no effect

between armies in the field.

" 42. Slavery, complicating and confounding the ideas of property

(that is, of a thing), and of personality (that is, of humanity),

exists according to municipal or local law only. The law of nature

and nations has never acknowledged it. The digest of the Roman
law enacts the early dictum of the pagan jurist, that 'so far as the

hiw of nature is concerned, all men are e(iual.' Fugitives escaping

from a country in which they were slaves, villains, or serfs, into an-

other country, have, for centuries |)ast, been held free and acknowl-

edged fn'e by judicial decisions of European countries, even though

the municipal law of the country in which the slave had taken refuge

acknowledged slavery within its own dominions.

"43. Therefore, in a war Ix'tween the United States and a bellig-

erent which admits of slavery, if a person held in bondage by (ha(

l)elligerent be captured by or come as a fugitive under the jjiotection
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of the military forces of the United States, such person is immedi-

ately entitled to the rights and privileges of a freeman. To return

such person into slavery would amount to enslaving a free person,

and neither the United States nor any officer under their authority

can enslave any human being. Moreover, a person so made free by

the law of war is under the shield of the law of nations, and the for-

mer owner or state can have, by the law of postliminy, no belligerent

lien or claim of service."

" 58. The law of nations knows of no distinction of color, and if

an enemy of the United States should enslave and sell any captured

persons of their army, it would be a case for the severest retaliation,

if not redressed upon complaint.
" The United States can not retaliate by enslavement ; therefore

death must be the retaliation for this crime against the law of

nations."

Instructions for the Government of Armies of the United States in the

Field, General Orders, No. 100, April 24, 18(;3, War of the Rebellion

Records, series 3, III. 153, 155.

The emancipation proclamation is decisive as to what was deemed

the " seat of war " by the President, as it was a military measure

agaifist private property.

Blanchard r. United States (1897), 32 Ct. CI. 444.

As to the proceedings of the Joint High Commission of 1871, refusing

claims for emancipated slaves, see Moore, Int. Arbitrations, 1. 080.

(7) DEBTS.

§ 1155.

By the testimony of publicists and the practice of nations, the

principle is established that the obligation of a state

y ' for the payment of its debts is not affected by war
even though such debts be held by citizens or subjects of the enemy.

It is true that in certain early writers, who reiterated the stern rules

of the law of Rome, sweeping generalizations may be found in which

the rigjit is asserted on the part of enemies to seize all property

and confiscate all debts. The same writers, upon the same authority,

assert the lawfulness of treating all subjects of the belligerent as

enemies, and as such of killing them, including women and children.

These generalizations, even at the time when they were written,

neither expressed nor purported to express the actual practice of

nations, and it is superfluous to declare that the law of the present

day is not to be found in them ; for, with the change in the practice

of nations, growing out of the advance in human thought, the law

also has changed.
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AYith the law of the present day as to private debts, we are not

now concerned ; but, as to the law touching public debts, the current

of opinion is unvarying. Vattel, writing in the last century, de-

clared :
" The state does not so much as touch the sums which it owes

to the enemy: money lent to the public is everywhere exempt from
confiscation and seizure."

This principle, says Phillimore, " is one which now may happily

be said to have no gainsayers."

The act of the King of Prussia, in 1752, in stopping, as an act

of reprisal, the payment of interest due by him to English creditors

on the Silesian loan is conspicuous not more by reason of its soli-

tariness than by reason of the unanimity with which publicists have

disapproved it. The payment of the interest was in fact resumed,

but, while the question was still pending, the King of Prussia pre-

sented in justification of his course a memorial. To this memorial

a famous answer was prepared for the British Government by Sir

George I^ee, judge of the prerogative court; Dr. Paul, the advo-

cate-general; Sir Dudley Ryder, and Mr. Murray, afterward Lord
Mansfield. In this answer there is the following passage

:

" It will not be easy to find an instance where a prince has thought

fit to make reprisals upon a debt due from himself to a private man.

There is a confidence that this will not l>e done. A private man
lends money to a prince upon the faith of an engagement of honor,

because a prince can not be compelled, like other men, by a court

of justice. So scrupulously did England, France, and Spain adhere

to this public faith, that even during the war they suffered no inquiry

to l>e made whether any part of the public debt was due to the subjects

of the enemy, though it is certain many English had money in the

French funds, and many French had money in ours.''

It will ha observed that Spain is here referred to as one of the

powers by whose conduct the inviolability of the pjiblic faith in

respect of debts was more than a century and a half ago established.

Vattel described the British answer as "" an excellent bit <)f the

law of nations"' (un excellent morceau de droit des gens), while

Montesquieu pronounced it "'an answer without a rejoinder" (line

reponse sans replique). It is commended by Twiss, by Calvo. and

generally l)y other publicists.

Says Pradier-Fodere: " States can not confiscate to their profit that

which they ought themselves to pay to subjects of the enemy, as by

seizing the rents of the j)nl)lic debt. llow. indeed, can it be admilled

that a state may deprive of their due individuals who. under the guar-

antee of the law and the public faith, have confi<le(l to it their cai)ital."

Fiore asserts the same princi|)le in almost the same words, and
adds: "All tliat we could excuse in case of extreme necessity would
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be the suspension of payments during the war when the want of

money rendered that measure indispensable and wdien the state woukl

have no other means less ruinous of providing for the urgent neces-

sity of the war. But even that expedient, which may be excusable

if the Grovernment afterwards makes the payments which were post-

poned at the conclusion of peace, would always be disastrous, because

it would undermine the base of the economic life of the state—the

public credit."

Finally, without unnecessarily multiplying authorities on a point

which is undisputed, w'e may quote from Hall the following passage

:

" Property belonging to an enemy which is found by a belligerent

within his own jurisdiction, except property entering territorial

waters after the commencement of war, may be said to enjoy a prac-

tical immunity from confiscation ; but its different kinds are not pro-

tected by customs of equal authority, and although seizure would

always now be looked upon with extreme disfavour, it w^ould be

unsafe to declare that it is not generally within the bare rights of war.
" In one case a strictly obligatory usage of exemption has no doubt

been established. Money lent by individuals to a state is not confis-

cated, and the interest payable upon it is not sequestrated. Wliether

this habit has been dictated by self-interest, or whether it was
prompted by the consideration that money so lent was given ' upon
the faith of an engagement of honor, because a prince can not be com-

pelled like other men in an adverse way by a court of justice,' it is

now so confirmed that in the absence of an expressed reservation of

the right to sequestrate the sums placed in its hands on going to war
a state in borrowing must be understood to waive its right, and to

contract that it will hold itself indebted to the lender and will pay
interest on the sum borrowed under all circumstances."

Vattel, Law of Nations, book iii. ch. v. sec. 78 (Phila. ed. 1858), 323;

Phillimore, Int. Law (2d ed.). III. 148; Answer to the Prussian

Memorial. Collectanea Jnridica, I. 154; Vallel. book ii. ch. vii. sec.

84. n ; Phillimore, III. 34 ; Twiss, Law of Nations. Time of War
(1863), 110-114; Calvo, Droit Int. (4th ed.), IV. 55, sec. 1917; Pra-

dier-Fodere, Traite de Droit Int. Public (1894), VI. 740; Fiore,

Nouveau Droit Int. Pub. (1886), III. 226, sec. 1392; Hall, Int. Law
(4th ed.), 453.

See, also, Pomeroy, Int. Law, 2(>0, § 213 ; Pillet, Les Ix)is actuelles de la

Guerre, 82, § 46; Hamilton, Letter of Camillus, No. XIX., Hamilton's

Works (J. C. Hamilton's ed.), VII. 332, 336; Emerigon, Meridith's

Trans. 438 ; Maine's Int. Law, 203-206 ; Martens. Causes Celebres

(2nd ed.), II. 97, 153.

Pradier-Fodere narrates, on the authority of M. Michel Chevalier (Revue

des deux Mondes, IV. 1856, p. 856), that, after the battle of Eylau,

Napoleon, on the groundless supposition that the cabinet of London
Intended to confiscate securities (les fonds) of the English public

debt belonging to Frenchmen, directed the minister of finance to look
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Into the question of retaliation. NaiK)leon said :
" The matter is very-

delicate; I do not wish to set an example; but, if the English do it,

I must use reprisals." The Count Mollien douhtetl both the at-euracj'

of Napoleon's information and the polit-y of retaliation, and sent him

a memoir of Hamilton on the subject of the confiscation of debts.

Napoleon did not recur to the subject. (Traite de Droit Int. Pub.

VI. 750.)

War does not extinguish debts due from the citizens of one bel-

ligerent to those of another; it merely suspends the
Private debts. i «. , , •

remedy for their recovery.

The State of Georgia r. Brailsford, 3 Dall. 1.

" Every nation at wai' with another is justifiable, hy the general

and strict law of nations^ to seize and confiscate all moveable property

of its enemy, (of any kind or nature whatsoever), wherever found.,

whether within its territory or not."

Chace, J., in Ware v. Hylton (1796), i Dall. 1!«). 22«>, citing Bynker-

shoek. Q. J. P., lib. 1, c. 7, pp. 175, 177; I^ee on Capt.. c. 8, pp. Ill,

118; 2 Burl. p. 207, s. 12, p. 219, s. 2, p. 221, s. 11 ; Vatt. lib. 4, s. 22;

Sir Thomas Parker's Rep. p. 207 (11 William 3d).

Marshall was of counsel in this case, and. as counsel for the defendant in

error, supiK)rteti the confiscation under ttie Virginia statutes.

The relaxation by the commercial nations of Europe of the strict

war right to confiscate debts is founded on custom only, and as such

is not binding on any nation which has not adopted such custom, e. g.,

on the State of Virginia during the Revolutionary war.

Chace, J., in Ware r. Hylton (1790), 3 Dall. 1J)9, 227. Iretlell, J.,

.seemed to incline to the same opinion, though he refrained from

dec-iding it.

" By every nation, whatever is its form of government, the confisca-

tion of debts has long been considered disreputable."

Wilson. .7.. in Ware /•. Hylton (17JH)), 3 Dall. 199, 281.

"The confiscation of debts is at once unjust and impolitic; it

destroys confidence, violates good faith, and injures the interests of

commerce; it is also unproductive, and in most cases impracticable.

. . . In the war that broke out IjetwtHMi France and S/>a/n in the

year 1()84, His Catholic Majesty endeavoivd to seize the effects of the

subjects of France in his Kingdom; but the attempt i)rove<l abortive,

for not one Spanhh agent or factor violated his trust, or Iwlrayed

his /'V'/^r// principal or ('oi'respondent. . . . (\>nfisciition of debt-;

is considered a disreputable thing among civilized nations of the

present day; and indeed nothing is more strongly evincive of this

truth, than that it has gone into general desuetude, and whenever put
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into practice, provision is made by the treaty, which terminates the

war, for the mutual and complete restoration of contracts and pay-

ment of debts."

Paterson, J., in Ware v. Hylton (1796), 3 Dall. 199, 254, 255, A. D. 179(5.

" The war of the Revolution has been sometimes appealed to as

countenancing the sequestration of debts and the confiscation of prop-

erty. This was denied by Mr. Hamilton, in his argument on the 10th

article of the British treaty of 1794. He said, in reply to those * who
represent the confiscation or sequestration of debts as our best means

of retaliation and coercion, as our most powerful, and sometimes as

our only means of defense. So degrading an idea will be rejected

with disdain by every man who feels a true and well-informed

national pride; by every man who recollects and glories, that in a

state of still greater immaturity we achieved independence without

the aid of this dishonorable expedient. The Federal Government

never resorted to it ; and a few only of the State governments stained

themselves with it. It may, perhaps, be said that the Federal Gov-

ernment had no power on the subject : but the reverse of this is truly

the case. The Federal Government alone had power. The State

governments had none, though some of them undertook to exercise

it. This position is founded on the solid ground that the confisca-

tion or sequestration of the debts of an enemy is a high act of reprisal

and war, necessarily and exclusively incident to the power of making

war, which was always in the Federal Government.' (Hamilton's

Works, vol. VII. p. 329, Camillus No. XVIII.)"

Lawrence's Wheaton (ed. 1863), 610.

" It is an interesting fact that, prior to his appoirtment as Chief

Justice, Marshall had appeared only once before the Supreme Court,

and on that occasion he was unsuccessful. This appearance was in

the case of AVare v. Hylton, 3 Dallas, 199, which was a suit brought

by a British creditor to compel the payment by a citizen of Virginia

of a pre-Revolutionary debt, in conformity with the stipulations of

the treaty of peace. During the Revolutionary war various States,

among which was Virginia, passed acts of sequestration and confisca-

tion, by which it was provided that, if the American debtor should

pay into the State treasury the debt due to his British creditor, such

payment should constitute an effectual plea in bar to a subsequent

action for the recovery of the debt. AATien the representatives of the

United States and Great Britain met at Paris to negotiate for peace,

the question of the confiscated debts became a subject of controversy,

especialh^ in connection with that of the claims of the loyalists for

the confiscation of their estates. Franklin and Jay, though they did
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not advocate the policy of confiscating debts, hesitated, chiefly on the

ground of a want of authority in the existing National Government,

to override the acts of the States. But when John Adams arrived

on the scene, he delivered one of those dramatic strokes of which he

was a master, and ended the discussion by suddenly declaring, in the

jjresence of the British plenipotentiaries, that, so far as he was con-

cerned, he 'had no notion of cheating anybody;' that the question

of paying debts and the question of compensating the loyalists Avere

two; and that, while he was opposed to compensating the loyalists,

he would agree to a stipulation to secure the payment of debts. It

was therefore provided, in the fourth article of the treaty, that

creditors on either side should meet with no lawful impediment to

the recovery in full sterling money of hoitu fde debts contracted prior

to the war. This stipulation is remarkable, not only as the embodi-

ment of an enlightened policy, but also as perhaps the strongest

assertion to be found in the acts of that time of the power and

authority of the National Government. Indeed, when the British

creditors, after the establishment of peace, sought to proceed in the

State courts, they found the treaty unavailing, since those tribunals

held themselves still to be bound by the local statutes. In order to

remove this difficulty, as well as to provide a rule for the future,

there was inserted in the Constitution of the United States the clause

declaring that treaties then made, or which should be made, under the

authority of the United States, should be the supreme law of the land,

binding on the judges in every State, anything in the constitution

or laws of any State to the contrary notwithstanding. On the

strength of this provision, the question of the debts was raised again,

and was finally brought before the Supreme Court, in the case of

Ware r. Hylton. Marshall appeared for the State of Virginia, to

oppose the collection of the debt. He based his contention on two

grounds: First, that by the law of nations the confiscation of private

debts was justifiable; second, that, as the debt had by the law of

Virginia been extinguished by its payment into the State treasury,

and had thus ceased to l>e due, the stipulation of the treaty was

inapplical)le, since there could be no creditor without a (h'btor.

^' It is not strange that this argument was unsuccessful. While

it doubtles.s was the Ijest that the cause admitted of, it may serve

to illustrate the right of the suitor to havo his case, no mattcM* how
weak it may Im', fully and fairly presented for adjudication. On
the question of the right of confiscation the judge-; differed, one

holding that stich a right existed, while another denied il. two

doui)ted. and the fifth was silent. But. as to the operation of the

treaty, all but one agrwd that it restored to the original cn-ditor

his right to sue, without regard to the validity or the invalidity of

the Virginia statute . . .

H. Doc. 551—vol 7 21
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" It is not alone upon his decisions on questions of constitutional

law that MarshaH's fame as a judge rests. So marked was his

supremacy in that domain, and so profoundly did his opinions affect

the course of the national development, that we are accustomed to

think of him in the United States only as the expounder of the

Constitution. This is not. however, his sole title to fame. He is

known in other lands as the author of important opinions on (jues-

tions which deeply concern the welfare and intercourse of all nations.

In the treatment of questions of international law he exhibited the

same traits of mind, the same breadth and originality of thought,

tlie same power in discovering and the same certainty in applying

fundamental principles, that distinguished him in the realm of con-

stitutional discussions; and it was his lot in more than one case

to blaze the way in the establishment of rules of international

conduct ...
" It is not, however, by any means essential to Marshall's pre-

eminence as a judge, to show that his numerous opinions, are alto-

gether free from error or inconsistency. In one interesting series

of cases, relating to the power of a nation to enforce prohibitions

of commerce by the seizure of foreign vessels outside territorial

waters, the views Avhich he originally expressed, in favor of the

existence of such a right (Church t^. Hubbart, 2 Cranch, 187),

appear to have undergone a marked, if not radical, change in

favor of the wise and salutary exemption of ships from visitation

and search on the high seas in time of peace (Rose v. Himely, 4

Cranch, 241)—a principle Avhich he affirmed on more than one

occasion. (The Antelope, 10 Wheaton, 66.) In the reasoning of

another case, though not in its result, we may perhaps discern traces

of the preconceptions formed by the advocate in the argument con-

cerning the British debts. (Supra, § 1150.) This was the case of

Brown i". United States, 8 Cranch, 110, which involved the question

of the confiscability of the private property of an enemy on land,

by judicial proceedings, in the absence of an act of Congress expressly

authorizing such proceedings. On the theory that war renders all

property of the enemy liable to confiscation, Mr. Justice Story, with

the concurrence of one other member of the court, maintained that

the act of Congress declaring war of itself gave ample authority

for the purpose. The majority held otherwise, aiid Marshall

delivered the opinion. Referring to the practice of nations and the

writings of publicists, he declared that, according to ' the modern rule,'

' tangible property belonging to an enemy and found in the country

at the commencement of war, ought not to be immediately con-

fiscated ;' that ' this rule ' seemed to be ' totally incompatible with

the idea that war does of itself vest the proj^erty in the belligerent



§ 1155.] MILITARY OCCUPATION. 318

government:' and. consequently, that the declaration of war did

not authorize the confiscation. Since effect was thus given to the

modern usage of nations, it was unnecessary to declare, as he did

in the course of his opinion, that ' war gives to the sovereign full

right to take the jjersons and confiscate the property of the enemy,

wherever found,' and that the ' mitigations of this rigid rule, which

the humane and wise policy of modern times has introduced into

practice,' though they ' will more or less affect the exercise of this

right,' ' can not impair the right itself.' Nor were the two dedara-

rations quite consistent. The supposition that usage may render

unlawful the exercise of a right, but can not impair the right itself,

is at variance with sound theory. Between the effect of usage on

rights and on the exercise of rights, the law draws no precise dis-

tinction. A right derived fnmi custom acquires no immutability

or immunity from the fact that the practices out of which it grew

were ancient and barbarous. We may, therefore, ascrilx* the dictum

in question to the influence of preconceptions, and turn for the true

theory of the law to an opinion of the same great judge, delivered

twenty years later, in which he denied the right of the conqueror to

confiscate private property, on the ground that it would violate ' the

modern usage of nations, which has become law.' (United States v.

Percheman, 7 Peters, 51.)"

John Marshall, an address, by .T. B. >roore, 10 Political Science Quarterly

(Sept, 1901), 400-^02, 404-405, 408-410.

See, as to the developuieut of law, The Pacjuete Habana, 175 V. S. «;77,

supra, § 1, I. 7-8.

Debts due by one l)elligerent state to the citizens of the other are

not extinguished by the war.

72 Stanbery, At Gen., 18«>U, 12 Op. 72.

It is by no means to l)o admitted that a conquering power may
compel private debtors to pay tlleir debts to itself, and that sudi pay-

ments extinguish the claims of the original creditor. The principle

of international law, that a conquering state, after the conquest has

subsided into government, may exact payment from the state del)t()rs

of the conquered power, and that payments to the conqueror discharge

the debt, so that when the former government returns the debtor is

not compellable to pay again, has no applicability to debts not (Uie to

the coiujuered state.

Planter's Bank r. I iiion Pnnk. IP, Wall. is:{.

" When a relK'ilion iK'comes organized, ami attains such j)i'()p<)rli()ns

as to be able to put a formidable military force in the field, it is usual

for the established governnieut to concede to it some belligerent rights.
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This concession is made in the interests of humanity, to prevent the

cruelties which would inevitably follow mutual reprisals and retalia-

tions. But belligerent rights, as the terms import, are rights which

exist only during war; and to what extent they shall be accorded to

insurgents depends upon the considerations of justice, humanity, and
policy controlling the government. The rule stated by Vattel, that

the justice of the cause between two enemies being by the law of

nations reputed to be equal, whatsoever is permitted to the one in

virtue of war is also permitted to the other, applies only to cases of

regular war between independent nations. It has no application to

the case of a war between an established government and insurgents

seeking to withdraw themselves from its jurisdiction or to overthrow

its authority. Halleck's Inter. Law, c. 14, sect. 9. The concession

made to the Confederate government in its military character was

shown in the treatment of captives as prisoners of war, the exchange

of prisoners, the recognition of flags of truce, the release of officers on

parole, and other arrangements having a tendency to mitigate the

evils of the contest. The concession placed its soldiers and military

officers in its service'on the footing of those engaged in lawful war, and

exempted them from liability for acts of legitimate warfare. But it

conferred no further immunity or any other rights. It in no respect

condoned acts against the government not committed by armed force

in the military service of the rebellious organization; it sanctioned no

hostile legislation; it gave validity to no contracts for military

stores; and it impaired in no respect the rights of loyal citizens as

they had existed at the commencement of hostilities. Parties resid-

ing in the insurrectionary territory, having property in their posses-

sion as trustees or bailees of loyal citizens, may in some instances have

had such property taken from them by force; and in that event they

may perhaps be released from liability. Their release will depend

upon the same principles which control in ordinary cases of violence

by an unlawful combination too powerful to be successfully resisted.

" But, debts not being tangible things subject to physical seizure

and removal, the debtors can not claim release from liability to their

creditors by reason of the coerced payment of equivalent sums to an

unlawful combination. The debts can only be satisfied when paid to

the creditors to whom they are due, or to others by direction of lawful

authority. Any sum which the unlawful combination may have

compelled the debtors to pay to its agents on account of debts to loyal

citizens can not have any effect upon their obligations; they remain

subsisting and unimpaired. The concession of belligerent rights to

the rebellious organization yielded nothing to its pretensions of legal-

ity. If it had succeeded in its contest, it would have protected the

debtor from further claim for the debt; but, as it failed, the creditor

may have recourse to the courts of the country as prior to the rebel-
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lion. It would be a strange thing if the nation, after succeeding in

suppressing the rebellion and reestablishing its authority over the

insurrectionary district, should, by any of its tribunals, recognize as

valid the attempt of the rebellious organization to confiscate a. debt

due to a loyal citizen as a penalty for his loyalty."'

Williams v. Bruffy (1877), 96 U. S. 170, 180-188..

XI. CONQUEST.

§ 1156.

" Conquest gives only an inchoate right, which does not become
perfect till confirmed by the treaty of peace, and by a renunciation or

abandonment by the former proprietor.*"

Opinion of Mr. Jefferson, Sec. of State, to the President, Mar. 18, 1792,

Am. State I'apers, For. Rel. I. 2o2 ; 7 .Jefferson's Worivs, o72.

As to- the question of conquest, see the case of the Georgiana and the

Lizzie Thompnou, Moore. Int. Arbitrations, II. 1593 et seq.

See Ileinnveh, Droit de conijuete et plebiscite.

In the International American conference at Washington, in 1889-

1890, an interesting discussion took place of the subject of con-

quest, which bore, in its final disposition, a vital relation to the plan

of arbitratron adopted by that body. ^
The delegates of the Argentine Republic and Brazil ottered, Janu-

ary 15, 1890, a series of resolutions, the eighth article of which reads

as follows: "Acts of concjuest, whether the object or the c()nse<]uence

of the war, shall Ix? considered to be in violation of the public law of

America."

The resolutions were referred to the committee on general wel-

fare, which, April 18, 1890, recommended the adojition of the follow-

ing declarations:

" 1. That the principle of conquest shall never hereafter be recog-

nized as admi.ssible under American public law.

" 2. That all cessions of territory made subsecjuent to the present

declaration shall 1k' absolutely void if nuide under threats of war or

the presence of an armed force.

"3. Any nation from which such cessions shall have been exacted

may always demand that the (luestion of the validity of the cessions

so made sjiall 1k> submitted to arbitration.

"4. Any reinmciation of the right to have recourse to arbitration

shall l)e null an<l void whatever the time, circumstances, and condi-

tions under which such renunciation shall have U'en nuide."

Thes<» declarations were subscrilM'd by three memlM'rs of the com-

mittee, respectively, representing the Argentine Republic. Bolivia, and

Venezuela. Three other meml)ers, representing Colombia, Brazil, ami

Guatemala, stated that they adopted only the first of the declarations.
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Mr. Varas, a delegate from Chile, stated that the delegation from

that country would abstain from voting or taking part in the debate

on the resolutions.

Mr. Henderson, a delegate from the United States, offered, as

expressing the views of the United States delegation, the following

resolution

:

" Whereas, In the opinion of this conference, wars waged in the

spirit of aggression or for the purpose of conquest should receive

the condemnation of the civilized world ; therefore,

'""Resolved^ That if any one of the nations signing the treaty of

arbitration proposed by the conference shall wrongfully and in dis-

regard of the provisions of said treaty prosecute war against another

partj^ thereto, such nation shall have no right to seize or hold prop-

erty by way of conquest from its adversary."

After a long discussion, in which the delegate from Peru sup-

ported the recommendation of the committee as a whole, the report

was adojited by a majority of 15 to 1. The delegations voting affirm-

atively were Hayti, Nicaragua, Peru, Guatemala, Colombia, Argen-

tine Republic, Costa Rica, Paraguay, Brazil, Honduras, Mexico,

Bolivia, Venezuela, Salvador, and Ecuador. The United States

voted in the negative, while Chile abstained from voting.

Further djjcussion then took place, after which a recess was held

in order that an agreement might be arrived at which would secure

the vote of the United States delegation. On the session being

resumed Mr. Blaine presented the following plan

:

" 1. That the principle of conquest shall not, during the contin-

uance of the treaty of arbitration, be recognized as admissible under

American public law.

" 2. That all cessions of territory made during the continuance of

the treaty of arbitration, shall be void if made under threats of war
or in the presence of an armed force.

" 3. Any nation from which such cessions shall be exacted may
demand that the validity of the cessions so made shall be submitted to

arbitration.

" 4. Any renunciation of the right to arbitration, made under the

conditions named in the second section, shall be null and void."

The conference unanimously agreed to accept this as a substitute

for the former report, Chile abstaining from voting. But, as the

plan of arbitration never became effective, the declaration against

conquest, which was made an integral part of it, can now be cited

only as an expression of opinion.

International American Conference, Reports of Committees and Discus-

sions, II. 1122, 1123, 1146.
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The broad and extreme rights of conquest which have often been

asserted b}' writers were in reality qualified by the doctrine of

postliminium. Under this doctrine, which is analogous to the jus

postliminii of the Roman law. where territory occupied by the enemy
comes again during the war into the power of the titular sovereign,

the legal state of things existing prior to the hostile occupation is

reestablished. The same doctrine is applied to property susceptible

of approj^riation, which, after being captured by the enemy, is

recaptured before the moment at which it so becomes the property of

the captor that third parties can receive from him a transfer of it.

As a general rule, the right of postliminium in the case of occu-

pied territory goes no further than to revive the exercise of rights

from the moment at which it comes into operation, so that it does

not, as a rule, invalidate acts of the invader which he was competent

to perform, such as judicial or administrative acts not of a political

complexion, and acts done by private persons under the sanction of

municipal law. AVhen an invader exceeds his legal power, as where,

supposing himself to have effected a permanent conquest, he assumed

to alienate the domains of the state or the landed property of the

sovereignty, his acts are null and against a legitimate government.

In the case of captured vessels it is usual to return the captured

property to the owner on payment of salvage.

Hall, Int. Law (r>th od.) 4S0-49r>.

See, also, Philllmore. Int. Law (M ed.) III. S41 ; Woolsey, Int. Law. Oth

eel.. 2.S4. 248-252.

" The jus postliminii, derived from the Roman law, and regulated

in modern times by statute or treaty, or by the usage of civilized

nations, has been rested by eminent jurists upon the duty of the

sovereign to protect his citizens and sul)jects and their property

against warlike or violent acts of the enemy. Vattel's Law of

Nations, lib. 3, c. 14, § 204 : Ilalleck's International Law, c. 35, §§ 1, -2.

He is under no such obligation to protect them against unwise bar-

gains, or against sales made for inadequate consideration, or by an

agent or custodian in exce.ss of his real authority. The ji/.s post-

lirninii attaches to property taken by the enemy with the strong hand

against the will of its owner or custodian, and not to property

obtained by the enemy by negotiation or purchase."

Onkes v. fnittnl States (18f«), 174 U. S. 778, 7J)2-7!)3.
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XII. PACIFIC INTERCOURSE OF BELLIGERENTS.

1. Flags of Truce.

§ 1157.

For the purpose of communicating between enemy forces in posi-

tion, or on the march, or in action, use is made of flags of truce. If

the flag proceeds from the enemy's lines during a battle, the ranks

which it leaves must halt and cease their fire. When the bearer dis-

plays his flag, he will be signaled by the opposing force, either to

advance or to retire; if the former, the forces he approaches will

cease firing; if the latter, he must instantly retire, since, if he should

not, he may be fired upon.

Halleck, Int. Law (3d ed., by Baker), II. 333-334, citing Scott, Military

Dictionary, 304.

"111. The bearer of a flag of truce can not insist upon being

admitted. He must always be admitted with great caution. Unnec-

essary frequency is carefully to be avoided.

" 112. If the bearer of a flag of truce offer himself during an engage-

ment, he can l>e admitted as a very rare exception only. It is no

breach of good faith to retain such flag of truce, if admitted during

the engagement. Firing is not required to cease on the appearance

of a flag of truce in battle.

" 118. If the bearer of a flag of truce, presenting himself during an

engagement, is killed or wounded, it furnishes no ground of com-

plaint whatever.
" 114. If it be discovered, and fairly proved, that a flag of truce has

been abused for surreptitiously obtaining military knowledge, the

bearer of the flag thus abusing his sacred character is deemed a spy.

" So sacred is the character of a flag of truce, and so necessary is its

sacredness, that while its abuse is an especially heinous offense, great

caution is requisite, on the other hand, in convicting the bearer of a

flag of truce as a spy."

Instructions for the Government of Armies of the United States in the

Field, General Orders, No. 100. April 24. 18(«, War of Rebellion,

Official Records, series 3, III. 159.

"Article XXXII. An individual is considered as bearing a flag

of truce who is authorized by one of the belligerents to enter into

communication with the other, and who carries a white flag. He has

a right to inviolabilit}^, as well as the trumpeter, bugler, or drummer,

the flag bearer, and the interpreter who may accompany him.

"Article XXXIII. The Chief to whom a flag of truce is sent is

not obliged to receive it in all circumstances.
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" He can take all steps necessary to prevent the envoy taking

advantage of his mission to obtain information.

" In case of abuse, he has the right to detain the envoy temporarily.

" Article XXXIV. The envoy loses his rights of inviolability if

it is proved beyond doubt that he has taken advantage of his privi-

leged position to provoke or commit an act of treachery."

Convention re.specting the Laws and Customs of War on Land, The Hague,

July 29, 1899, 82 Stat. IL 1819.

A communication from the Spanish consul, at Charleston, to Mr.

Tassara, Spanish minister at Washington, was delivered, sealed, by

the Confederate authorities to the military authorities of the United

States, under flag of truce. The latter, in conformity with military

practice, opened the parcel, and it was sent in that condition to Mr.

Seward, who transmitted it to Mr. Tassara. Mr. Tassara remon-

strated against the opening of the parcel, but at the same time

requested Mr. Seward to convey an official communication from him

to the consul. Mr. Seward answered (1) that he would "'direct the

conveyance by flag of truce of any unsealed official communication; "

(2) that, while he approved the military order requiring the conduc-

tor of a flag of truce to open all connnunications received by him,

he held in such liigh respect Mr. Tassara and his Government that

he would in any case forbear to read any official communications

between officers of that Government which uiight come, sealed or

unsealed, into his hands; (3) that, in vi.'w of Mr. Tassara 's complaint

and remonstrance, the military authorities of the United States

conducting flags of truce would be instructed " neither to receive nor

to convey any communications whatever issuing from or directed to

any Spanish authority or agent, unless the same shall be unsealed."

Mr. Seward, Sec. of State, to Mr. Tassara, I)e<-. 17, 18«»4, MS. Notes to

Spanish Leg. VI I L 2:i.

X report having l)een received in AVashington that President

Halmaceda, of Chile, had threatened to shoot envoys of the Congres-

sional party if they should be found within his jurisdiction, the

American nnnister at Santiago was instructed by telegraph. May 14,

18J)1, tliat, if thi'y shouhl come within such jurisdiction, relying on

an offer of mediation or on an invitation of the mediators (of whom
the .\merican minister was one), he would '"insist that under any

circumstances they should have ordinary treatment of flag of ti'uce."

For. Hel. 1891, 123.

A safe conduct was given by the Chilean ({overnment, May 2. 1S91. to

representatives of the CongreHsional party to confer with tlic nie<li-

ating diplomatic representatives. It seems Hint tlic r«'i»<>i't tliat tlic

envoys would be shot grew out of a vague threat of liu' minister of

the interior, made under excitement, after a lK>mb bad been tlirown
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at some of the members of the cabinet. The minister of foreign

affaii-s wrote an explanation and apology to the mediators, and

I'resident lialmaceda and his cabinet disavowed any intention of

molesting the envoys and affordetl them every facility to leave the

coinitry. It ai)pears that before the negotiations the envoys were

concealed in Santiago. (For. Kel. 1891, 12.3, 120, 130.)

In March, 1904, the Japanese Government sought permission from

the Russian Government, as soon as navigation was opened, to send

a neutral ship to Korsakov, Saghalien Island, to bring away two

members of the Japanese consular staff and 600 Japanese subjects,

who were detained there by ice, and who were believed to be suf-

fering from scarcity of food. The Russian Government replied that,

under the rules of war adoj^ted by it on February 14. 1904, the

departure of the Japanese from Korsakov would be permitted ; that

arrangements might be made for a neutral vessel to proceed there

when navigation opened, about the 1st of May, and that facilities

would be given for direct communication with all Japanese subjects

in Siberia as soon as information concerning their whereabouts could

be obtained. In accordance with this permission a neutral vessel,

early in May. arrived at Vladivostok, and four days later left with

320 Japanese from Korsakov.

For. Rel. 1904. 432^3.*?, 434-1.35, 4.30. 715, 718, 720.

See, also, as to other Japanese subjects permitted to leave Russia, For.

Rel. 1904, 430.

2. Passports and Safe Conducts.

§ 1158.

A passport or safe conduct is a document granting persons or

property a specified exemption for the time being from the opera-

tions of war. The term passport is applied to personal permission

given to friends on ordinary occasions, both in peace and war, to go
where they wish ; while the term safe conduct is usually given to an

authority to an enemy or an alien to go into places where they

would otherwise be in danger or to carry on a trade forbidden by the

laws of war. The word passport, however, is more generally applied

to persons, and safe conduct to both persons and things.

See Halleck, Int. Law (3d ed., by Baker), II. 323-325.

General Scott, referring to approaching meeting of the new Fed-

eral Congress, after his capture of the City of Mexico, says: " I have
seen and given safe conduct through this city to several of its mem-
bers." He also gave Santa Anna's wife a passport to enable her to

follow her husband.

Scott, Autobiography, II, 532. 537.
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3. Safeguards.

§ 1159.

Safeguards are protections granted b}' a general or other officer

for persons or property within the limits of his command against

the operations of his own troops. Sometimes they are delivered to

the parties whose persons or property are to be jDrotected ; at othei*s,

they are posted upon the property itself, as upon a church, museum,

library, public office, or private dwelling. They are particularly use-

ful in the assault of a place, or innnediately after its capture, or after

determination of a battle, to protect persons and property of friends

from destruction by an excited soldiery. Violation of such instru-

ments are usually punished with the utmost severity. A guard of

men is sometimes called a safeguard when detached to enforce the

safety of the persons and property of those protected. A safeguard,

when used to denote a kind of passport or safe conduct, is to bo con-

strued according to the rules of interpretation applicable to such

instruments.

Ilalletk. Int. Law (Sd ed. by Baker), IT. .325-326.

4. Capitulations

§ 1160.

" Capitulations are agreements entered into by a commanding officer

for the surrender of his army, or by the governor of a town, or a for-

tress, or particular district of country to surrender it into the hands

of the enemy. C'ai)ituhiti()ns usually contain stipulations with respect

to the inhabitants of the place which is surrendered, the security of

their religion, projierty. privileges and franchises, and also with

respect to the troops or garrison, either allowing them to inarch out

with their arms and baggage, with the honours of war. or requiring

them to lay down their arms and surrender as prisoners of war."

IIall«'<k. Int. Law (.'id cd.. by Baker). II. .'nt)-.'?20.

.\ capitulation entered into by a belligerent in I'egard to the sur-

rendci" of one of its possessions binds its allies.

Case of Tb«' Kesulntion, Federal Conrt of Ai»i>eals. 17S1, 2 Dull. 1. 1."..

" In April, 18(»r), Cieneral (Jrant wrote to (Jeneral Lee that he \n-o-

posed to receive the surrender of the Army of Noithern \'irginia on

the following terms, viz:

'' 1. That rolls of all the officers and men were to l)e made in ihii)li-

cate, one copy to l)e given to an officer of the selection of the fonntT,

the other to lx» retained by whomsoever the latter might appoint.
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'" 2. That the officers give their individual paroles not to take arms

against the (Government of the United States until properly

exchanged, and each commander of a company or regiment to sign a

like parole for his men. The arms, artillery, and public property to

be parked and stacked, and turned over to the officers appointed by

the former to receive them. That this do not include the side-arms

of the officers, nor their private horses or baggage.
" 8. That, this being done, each officer and man shall be allowed to

return to his home, and shall not be disturbed by the United States

authority so long as they observe their paroles and the laws in force

where they reside.

" (leneral Lee accepted these terms on the same day, and the other

rebel armies subsequently surrendered on substantially the same

terms.

" By an agreement made the same month between General John-

ston, commanding the Confederate army, and Major-General Sher-

man, commanding the Army of the United States, the Confederate

armies then in existence were to be disbanded and conducted to their

several State capitals, therein to deposit their arms and public property

in the State arsenal ; and each officer and man to agree to cease from

acts of war, and to abide the action of both State and Federal authori-

ties. The number of arms and munitions of war to be reported to the

Chief of Ordnance at Washington, subject to the future action of

the Congress of the United States, and in the meantime to be used

solely to maintain peace and order within the borders of the differ-

ent States. The Executive of the Ignited States to recognise the

several State governments, on their officers and legislatures taking

the oaths prescribed by the Constitution of the United States. The
Federal courts in the several States to be reestablished; the people

and inhabitants of those States to be guaranteed their political rights

and franchise so far as the Executive could do so. The executive

authority of the Government of the United States not to disturb any
of the people by reason of the war, so long as they lived in peace

and quiet. In fact, a general amnesty to be established."

Halleck, Int. Law (^d ed., by Baker). II. 321.

" First. The Spanish Government is of the opinion that the occu-

pation by the American forces of the city, bay, and harbor of Manila
must \ie considered in virtue of the provisions of Article III. of the

protocol of August 12, and not in virtue of what Avas agreed to in

the capitulation of the 14th of the same month, which is absolutely

null by reason of its having been concluded after the belligerents had
signed an agi-eement declaring the hostilities to be suspended.

" Second. By virtue of the agreement, the Spanish Government is

of the opinion that the occupation of the city, harbor, and bay of
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Manila by the Americans does not confer upon the United States the

faculty of altering the Spanish laws there in force, but that they are

to respect these laws and provisions and maintain all the civil, admin-

istrative, judicial, and political institutions until the final treaty of

peace shall determine the regime (control), disposition, and govern-

ment of the Philippine Islands for the future, since it is a nuitter of

occupation in which Spain has acquiesced without renouncing her

sovereignty, and not of territory conquered manu m'ditari.

" Third. The Government of His Majesty, considering the Spanish

troops that were garrisoned-Jit Manila as free, proposes to avail itself

of them during the suspension of hostilities by transporting theui,

with their colors, arms, and ammunition, to other parts of the island

of Luzon which are not occupied by the Americans, or other islands in

the archij)elago, with a view of putting down rebellion, maintaining

order, and protecting the lives and property of its subjects and of for-

eigners, in accordance with its rights and duties as a sovereign.

" Fourth. The Spanish Government is also confident that the (Jov-

ernment of the United States will not, during the period preceding

the ratification of the treaty of peace, bring any change into the

economics and fiscal administration of Manila, and that it will not

divert for other purposes the customs revenues which are applied to

the discharge of lawfully incurred obligations. Were it otherwise,

legitimate private interests would be injuriously att'ected.

" Fifth. The Spanish Government requests that the Federal Gov-

ernment will demand of the Tag*al rebels the surrender of the Sj)anish

prisoners now held by them, in order either to release them, as humane
sentiments should suggest, or to hold them on the honor and guaranty

of the United States. The Spanish prisoners are made to suffer every

description of ill-treatmellt at the hands of the Tagal rel)els, and

inasmuch as the latter have not been recognized as belligerents, they

can not 1h» allowed the right to hold prisoners on territory which is,

as a matter of fact, occupietl by the American forces. Mercy de-

mands the ce.ssation of a condition of things repugnant to morality.
'" Sixth. The Spanish (rovernment holds that the reJK'ls in the

Philippines, not having Ix'en recognized as belligerents, have als«) no

right to charter armed ves.sels and to display on such vessels a flag

that possesses no kind of international rej)resentati()n, to the end of

engaging in acts of aggression and in depredations on Spanish terri-

torial land and waters. Conse<]uently they will be considered by

Spain as pirates and tried as siu'h. In order to re|)el and chastiM*

the attacks of such rebel vessels on Spanish merchant ships that may
visit the Philippines, the Government of His Majesty has decided to

provide said ships with adefpiate arnuunent, and hoj)es that the (Jo^-

ernment of the United States will admit that this is a necessary and

fair measure."
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Note of the Duke of Alniodovar, minister of state, coumiuni(*ated by the

French embassy to the l)ei)artment of State of the United States,

Sept. 11, 1898, For. Rel. 1898, 813.

'' The first four paragraphs of the communication now under con-

sideration may be said to depend upon the opinion now expressed by

the Spanish Government that the American forces must be consid-

ered to hokl the city, bay, and harbor of Manihi by virtue of the pro-

visit)ns of Article III. of the protocol of August 12, and not by virtue

of the capitulation of the 14th of the same month, since the protocol

provided for the suspension of hostilities.

" The Department is unable to concur in the opinion of the Spanish

Oovernment that the capitulation of Manila was null and void be-

cause after the signature of the protocol. It was expressly provided

in the protocol that notice should be given of the suspension of hos-

tilities, and it is the opinion of this Government that the suspension

is to be considered as having taken effect at the date of the receipt

of notice, which was immediately given by this Government. Indeed,

it would seem that the suggestion made in the present commu-
nication of the nullity of the capitulation is in the nature of an

afterthought, since nothing of the kind was suggested in the com-

munications of the 29th of August and the 3d of September, which

specifically related to the situation in the Philippines.

"As to the nature of the right by Avhich the United States holds the

city, bay, and harbor of Manila, it is the opinion of this Government

that it is immaterial whether the occupation is to be considered as

existing by virtue of the capitida'tion or by virtue of the protocol,

since in either case the powers of the military occupant are the same.

"As to Avhat is stated in the communication of the Duke of Almo-

dovar in relation to the treatment of Spanish prisoners, it is proper to

say that the information of the Department is that such prisoners

have for the most part been well treated. Within the last few days

it has been reported that some of the prisoners have been released."

Mr. Day, Sec. of State, to M. Cambon, French ambass., Sept. IG, 1898, For.

Rel. 1898, 814.

" The minister of state at Madrid . . . has just requested me
to lay the following observations before you

:

" 1. The Spanish Government rejects, as contrary to international

law and to the history of wars between civilized countries, the theory

which the Federal Government announced in its note of September 16

relative to the effects of the protocol of August 12 and the capitula-

tion of the 14th of that month concerning the occupation of Manila.
" 2. In opposition to this theory the Spanish (jovernment maintain?

that, according to the terms of Article VI. of the protocol, any act of
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hostility committed subsequently to the signing of that instrument

is morally without legal value. If the belligerent forces could not

be at once notified of the agreement made, this was merely due to

a material impossibility, owing to the cutting by the Federal authori-

ties of the cable whereby telegraphic connnunication was maintained

between Manila and Asia.
"' Under these circumstances the Spanish Government persists in

its conviction that the capitulation of August 14 is null and void, and

will consider it useless to make any reference thereto until certain acts

of the American authorities at Manila shall come to its knowledge.
"• 3. The Federal (iovernment has expressed the opinion that it is

unimportant whether the occupation of Manila originated in the pro-

tocol or the capitulation. The Spanish Government is unable to

share this view. If the capitulation were really valid the United

States would have all the rights which are conferred upon them by the

clauses of that instrument; on the contrary, according to the terms of

Article III. of the jjrotocol, the Unitefl States can not exercise, in the

city, port, and bay of Manila, over which the sovereignty of Spain has

not In^en relinquished, anything more than the jurisdiction which is

indispensable to secure public order until the conclusion of the treaty

of peace. Under these circumstances (as the Spanish (iovernment

remarked in paragraphs 2 and 4 of the note delivered to the Depart-

ment of State by the ambassador of France on the 11th ultimo) the

American authorities would not be justified in changing the laws,

institutions of good order, the economical and fiscal regime established

by Spain in the Philippines, or in devoting to other objects the cus-

toms revenues which have been set apart for the payment of legally

contracted obligations.

•' 4. According to recent information the Spanish prisoners who are

in the hands of the Tagals continue to be subjected to the worst

treatment, even in the territory occupied by the Americans. The
Spanish (iovernment is concerned about what the Federal (iovern-

ment proposers to do for the protection of these prisoners, and insists,

in the name of humanity, that a stop 1k» put to their sufferings. . , .

"• 5. The Spanish (iovernment has been informed that several insur-

gent vessels are navigating in the waters of the Visayas for the pur-

pose of stirring up the natives of the country to reUdlion. and that

l,r>()0 Tagals have landed at Panay with sundry pieces of artillery.

(Jeneral Hios is obligt'd to oj)p()st' thes«» reln'ls with insuflicient forces.

This information naturally caust^s deep anxit'ty to the Koval Govern-

m«Mit, and fidly justifies the proposition made by the minister of state

tiiroMgh this embassy (note of August 'JD, lS{)8),to transport to those

points of the archipelago that are menaced l)y tlic insuncction <'illi<'r

the troops who have Ix'en rendered inactive by the capitulation of
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Manila or troops sent directly from the Peninsula. The Spanish

Government can but regret that the refusal of the United States to

allow Spain to utilize her troops has contributed to the extension of

the insurrection, and deems it to be its duty to refer to these facts in

order that it may not be held responsible for the results."

Mr. TliiebiUit, Freiuh charge, to Mr. Hay, See. of State, Oct. 4, 1898, For.

Rel. 1898. 815. '

" I had the honor duly to receive the note which you addressed

to me on the 4th instant, in which, at the request of the minister of

state of Spain, you lay before me certain observations of the Spanish

Government made in reply to this Department's notes to Mr. Cambon
of the 5th, 8th, and 16th ultimo.

"Among these observations are included several subjects which are

now under discussion by the peace commission at Paris, and for that

reason the Government of the United States does not think it conven-

ient to discuss them here.

^ I deem it proper, however, to say

:

'" 1. That the Government of the United States is not able to accept

the interpretation placed by the Government of Spain upon the re-

spective effects in law and in fact of the proctocol of August 12 and

the capitulation of August 14 upon the military situation at Manila.
" 2. That the President has given orders to the American authori-

ties in the Philippines to use. their good offices, wherever possible, to

prevent any excesses of the insurgents or any cruel treatment of

prisoners or Spanish subjects."

Mr. Hay. Sec. of State, to Mr. Thiebaut, French charge, Oct. 29, 1898,

For. Rel. 1898, 817.

" 144. So soon as a capitulation is signed, the capitulator has no

right to demolish, destroy, or injure the works, arms, stores, or ammu-
nition, in his possession, during the time which elapses between the

signing and the execution of the capitulation, unless otherwise stipu-

lated in the same."

Instructions for the Government of Armies of the United States in the

Field. General Orders, No. 100. April 24, 1863, War of Rebellion,

Official Records, series 3, III. 162.

"Article XXXV. Capitulations agreed on between the Contracting

Parties must be in accordance with the rules of military honour.

"When once settled, they must be scrupulously observed by both

the parties."

Convention respecting the Laws and Customs of War on Laud, The
Hague, July 29, 1899, 32 Stat. II. 1820.
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5. Suspensions of Arms.

§ 1161.

Belligerent states and their armies and fleets often have occasion

during the continuance of war to enter into agreements of various

kinds for the general or partial suspension of hostilities. All such

agreements are included under the general name of compacts and

conventions. If the cessation of hostilities is only for a very short

time, or at a particular place, or for a temporary purpose, such as i

parley, a confei*ence, the removal of the wounded, or the burial of

the dead, it is called a suspension of arms. Such a compact may be

formed l)etween the immediate connnanders of the opposing forces,

and is obligatory on all persons under their respective commands.

PZven commanders of detachments may enter into such a compact.

But it binds in such a case only the detachment itself, and can not

affect the operation of other troops.

Hallefk. Int. Law (3d ed.. by Baker). II. .311.

*'After a truce to allow of the removal of noncombatants protracted

negotiations continued from July 3d until July loth, when, under

menace of immediate assault, the preliminaries of surrender were

agreed upon. On the 17th General Shafter occupied the city. The
capitulation embraced the entire eastern end of Cuba. The number
of Spanish soldiers surrendering was 22.000. all of whom were sub-

sequently conveyed to Spain at the charge of the United States."

President McKinley, annual message. Dec. 5. 1898, For. Rel. 1898, lxi.

6. Tbuces OB Armistices.

§ 1162.

If the suspension of hostilities is for a more considerable length

of time or for a more go?ieral purpose, it is called a truce or armis-

tice. Such suspension is either partial or general. A partial truce

is limited to particular places or to particular force, as a sus|)ension

of hostilities Iw'tween a town or fortress and the forces by which it

is invested, or In-tween two hostile armies or fleets. But a geneial

truce or armistice applies to the general operations of war, and

whether it Ik* for a longer or shorter time e.\*ends to all the forces of

the iK'lligerent states aiul restrains the state of war from producing

its pro|x'r effects, leaving the contending parties and the questions

between them in the same situation in which it found them. Such a

truce has sometimes Ihhmi called a temporary peace, though in such

case the word p<'ace is used only in opposition to acts of war and not

in opposition to a state of war. Such a general suspension of hos-

H. Doc. 551—vol 7 22
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tilities throiifrlioiit the nation can be nade only by the sovereignty of

the state, eithei- directly or by anthority specially delegated.

lIiilkHk. Int. Law {M ed.. by Kaker). II. 311-H12.

See. also, as to truces. Mall. Int. I^aw (5tli ed.), 544-r)49 ; Calvo. S§ 1'4:U.

243t). 244(5; Heffter, IJertison's ed.. 3:50; Rivier, Principes. II.

3(54-365: Woolsey, §157; Pradier-Fodorc; VII. §2900.

" 135. An armistice is the cessation of active hostilities for a period

agreed between belligerents. It most be agreed upon in writing, and

duly ratified by the highest authorities of the contending parties.

" 18G. If an armistice be declared without conditions it extends

no further than to require a total cessation of hostilities along the

front of both belligerents.

" If conditions be agreed upon, they should be clearly expressed,

and must be rigidly adhered to by both parties. If either party vio-

lates any express condition, the armistice may be declared null and

^oid by the other.

" 137. An armistice may be general, and valid for all points and

lines of the belligerents; or special—^that is, referring to certain

troops or certain localities only.

"An armistice may be concluded for a definite time; or for an

indefinite time, during which either belligerent may resume hostili-

ties on giving the notice agreed upon to the other.

" 138. The motives which induce the one or the other belligerent

to conclude an armistice, whether it be expected to be preliminary to

a treaty of peace, or to prepare during the armistice for a more vigor-

ous prosecution of the war. does in no way affect the character of the

armistice itself."

" 140. Commanding officers have the right to conclude armistices

binding on the district over which their command extends, but such

armistice is subject to the ratification of the superior authority, and

ceases so soon as it is made known to the enemy that the armistice

is not ratified, even if a certain time for the elapsing between giving

notice of cessation and the resumption of hostilities should have been

stipulated for.

" 141. It is incumbent upon the contracting parties of an armis-

tice to stipulate what intercourse of persons or traffic between the

inhabitants of the territories occupied by the hostile armies shall be

allowed, if any.

" If nothing is stipulated the intercourse remains suspended, as

during actual hostilities.

"142. An armistice is not a partial or a temporary peace; it is

only the suspension of military operations to the extent agreed upon

by the parties.

" 143. When an armistice is concluded between a fortified place

and the army besieging it, it is agreed by all the authorities on this
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subject that the besieger iniust cease all extension, perfection, or

advance of his attacking works as much so as from attacks by main

force.

"'' But as there is a difference of opinion among martial jurists,

whether the besieged have a right to repair breaches or to erect new

works of defense within the place during an armistice, this [xiint

should be determined by express agreement between the j)arties."

" 145. When an armistice is clearly broken by «ne of the parties,

the other party is released from all obligation to observe it.

" 146. Prisoners taken in the act of breaking an armistice must be

treated as prisoners of war, the officer alone being responsible who
gives the order for such a violation of an armistice. The highest

authority of the Ix'lligerent aggrieved may demand redress for the

infraction of an armistice.

" 147. Belligerents sometimes conclude an armistice while their

pleniiwtentiaries are met to discuss the conditicms of a treaty of

peace; but plenipotentiaries may meet without a preliminary armis-

tice; in the latter case the war is carried on without any abatement.''

lustructions for the (iovt'nuuent of Armies of the Unitetl States in tlie

Field, General Ordei-s. No. KM). April '24, l-StW, War of tlie Kehellion,

Official Records, series :{, III. IC.l. It;:".

" Article XXXVI. An armistice suspends military operations by

mutual agreement between the belligerent ])arties. If its duration is

not fixed, the belligerent parties can resume operations at any time,

provided always the enemy is warned within the time agreed upon,

in accordance with the terms of the armistice.

" Article XXXVII. An armistice may be general or local. The
first suspends all military operations of the belligerent States; the

second, only those between certain factions of the belligerent armies

and in a fixed radius.

"Article XXXVIII. An armistice must be notified officially, and

in good time, to the comj)etent authorities and the troops. Hostilities

are suspended immediately after the notification, or at a fixed date.

''Article XXXIX. It is for the (\)ntracting Parties to settle, in

the terms of the armistice, what connnunications may be held, on the

theatre of war, with the po|)ulati<)n and with each otiiei".

"Article XL. Any serious violation of the ai'inistice by one of the*

parties gives the other ])arty the right to denounce it. and even,

in cas«' of urgency, to recommence hostilities at once.

"Article XLI. A violation of the terms of the armistice l»y pri-

vate individuals acting on their own iiiitiati\-e. only confers the right

of demanding the punishment of the oU'enders. and. if necessary.

indemnity for the losses sustained."

Coiivi'iilioii n's|M>cliii>: file F-a\vs .iiid i'nstoins of War mi Land, Tlie Ila^iie,

July 21). i8i)u, :i'2 Stat. II. ijsi'o. is::i.
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'• If there is one rule of the hiw of war more dear and peremptory

than another, it is that eompacts between enemies, such as truces and

cai)ituhitions. shall be faithfidly adhered to; and their non-observance

is denounced as bein^ manifestly at variance with the true interest

anil duty, not only of the innnediate parties, but of all mankind.''

:Mr. Webster, Sec. of .State, to Mr. Thonipsoii, Apr. o, 1842, (t Webster's

Works, 438.

^ This 1 shall add by the way, that truces, and such like agreements,

do immediately oblige both parties consenting from the time they are

concluded; but the subjects on both sides then begin to be bound,

when the truce receives the form of law, that is. when it has been

solenndy notified, which being done, it immediately begins to have

the power to bind the subjects. But that power, if the publication

is made only in one place, shall not at that instant extend itself

throughout the whole dominion ; but upon a convenient time allowed,

to give notice in every place. And if any thing in the mean time be

done by the subjects contrary to the truce, they shall not be jjunishable

for it. The contracting parties, however, are not the less bound to

repair those damages."

Grotius, De Jure Belli ac Pacis, Book III., cap. xxi. § v.

"A truce, or suspension of arms, does not terminate the war, but it

is one of the cofn/iwrciti hellI which suspends its operations. These

conventions rest upon the obligation of good faith, and as they lead

to pacific negotiations, and are necessary to control hostilities, and

promote the cause of humanity, they are sacredly observed by civ-

ilised nations.

"A particular truce is only a partial cessation of hostilities, as

between a town and an army besieging it. But a general truce

applies to the operations of the war; and if it be for a long or

indefinite period of time, it amounts to a temporary j^eace, which

leaves the state of the contending parties, and the questions between

them, remaining in the same situation as it found them."

Abdy's Kent, 377.

" Sec. 402. A suspension of hostilities binds the contracting par-

ties, and all acting innnediately under their direction, from the time

it is concluded ; but it nuist be duly promulgated in order to have a

force of legal obligation with regard to the other subjects of the bel-

ligerent states; so that if, before such notification, they have com-

mitted any act of hostility, they are not personally responsible,

unle.ss their ignorance be imputable to their own fault or negligence.

But as the supreme power of the state is bound to fulfill its own
engagements, or those made by its authority, express or implied,
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the government of the captor is lx)und, in the case of a suspension

of hostilities by sea, to restore all prizes made in contravention of

the armistice. To prevent the disputes and difficulties arising from

such questions, it is usual to stipulate in the convention of armistice,

as in treaties of peace, a prospective period within which hostilities

are to cease, with a due regard to the situation and distance of places.

"Sec. 408. Besides the general maxims applicable to the interpre-

tation of all international compacts, there are some rules peculiarly

applicable to conventions for the suspension of hostilities. The

-firat of these peculiar rules, as laid down by Vattel, is that each party

may do within his own territory, or within the limits prescribed by

the armistice, whatever he could do in time of peace. Thus either of

the Ixilligerent parties may levy and march troops, collect provisions

and other munitions of war, receive re-enforcements from his allies,

or repair the fortifications of a place not actually besieged.

" The second rule is, that neither party can take advantage of the

truce to execute, without peril to himself, what the continuance of

hostilities might have disabled him from doing. Such an act would

l)e a fraudulent violation of the armistice. For example :—In the case

of a truce l>etween the conunander of a fortified town and the army
besieging it, neither party is at liberty to continue works, constructed

either for attack or defence, or to erect new fortifications for such

purposes. Nor can the garrison avail itself of the truce to introduce

provisions or succors into the town, through the passages or in any

other manner which the besieging army would have Ix^en competent

to obstruct and prevent, had hostilities not been interruj)ted by the

armistice.

" The third rule stated by Vattel, is rather a corollary from the pre-

ceding rules than a distinct principle capable of any se|)arate appli-

cation. As the truce merely suspends hostilities without terminating

the war, all things are to remain in their antecedent state in the places,

the possession of which was specially contested at the time of the con-

clusion of the armistice.

" It is ol)vioiis that the contracting parties may. by express compact,

derogate in any and every respect from these general conditions.''

Djuiii's Wliciiton. $§ 402-4o:{. pj). 41)S-4!M».

"180, An armistice is I)in(ling upon the Iwlliirerents from the day

of the agrei'd comnuMiceuM'nt ; Itiit thi* oflict'is of (he armies are re-

sponsible from the day only when they receive official inforiujition of

its existence."

Iiistnu'tions for the Govorniiu'Ut <tf Ariiii«»s of Ww riiit«Ml States in the

Fiohl. r.piitTiil Onlors. No. 100, April 24. lS(;:i. Wiir of the KclK'liioii.

Offlclal K«H-or«ls. s«'rit>s :{, IN. ir,*_>.



332 WAR. [§1162.

" The agreement for an armistice should contain a clear annoimce-

ment of the exact time Avhen it.begins and ends. As a rule the terms

of these instruments are precise, but in default of definite stipula-

tions on various points we may extract a certain amount of guidance

from the general rules of international law. They lay down that as

soon as an armistice is concluded it should be notified to all concerned,

and add that if no definite time has been fixed for the suspension of

hostilities, they cease immediately after the notification."

Lawrence, Principles of International Law, 455.

By Article II. of the treaty of Guadalupe Hidalgo, it was stipu-

lated that immediately upon the signature of the treaty a suspension

of hostilities should be arranged, and that the constitutional order

should be reestablished so far as the circumstances of military occu-

pation permitted. A militarj'^ convention for this purpose was con-

cluded in the City of Mexico, February 29, 1848, and was ratified

by Major-General Butler on the 5th of the following month, and was

proclaimed the next day. It provided for the absolute and general

suspension of arms and hostilities, stipulating that the troops of

neither side should advance bej^ond the positions then occupied by

th^m. The convention consisted of seventeen articles, and entered

into much detail.

One of the most remarkable examples of a suspension of hostili-

ties which, though in terms temporary, was in effect permanent, was

the armistice concluded between Spain and the allied republics on the

west coast of South America, at Washington, in 1871. By this

armistice the contracting parties were forbidden to renew hostili-

ties against each other, except on three years' notice given through

the Government of the United States of an intention to do so, and it

was further stipulated that during the continuance of the armistice

all i-estrictions on neutral commerce which were incident to a state

of war should cease.

See supra, § lOfiT.

By the protocol between the United States and Spain signed at

Washington August 12, 1898, provision was made for the immediate

suspension of hostilities as a preliminary to the conclusion of peace.

The blockades were immediately raised, and on August 17, 1898, the

Department of State, in response to inquiries made on behalf of the

Spanish (iovernment. declared (1) that no obstacle would be inter-

])osed to the reestablishment of the postal service by Spanish steam-

ers between Spain on the one side and Cuba, Porto Rico, and the

Philippines on the otlVer; (2) that no objection would be made
to the importation of supplies in Spanish bottoms to Cuba and the
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Philippines, but that it had been decided to reserve the importation of

supplies from the United States to Porto Rico to American vessels;

and (3) that a Spanish steamer, chartered by French merchants and

then lying at Kavre, would be permitted to proceed to Philadelphia

and to take mineral oil for industrial purposes, provided it was not to

be transported to Porto Rico. These answers, it was added, were given

with the understanding that American vessels ^onld not for the time

being be excluded from Spanish ports, as well as upon the under-

standing that, if hostilities should at any time \)e renewed, American
vessels that might happen to be iu Spanish ports would be allowed

thirty days in which to load and depart with noncontraband cargo,

and that any American vessel wdiich, prior to the renewal of hostili-

ties, should have sailed for a Spanish port would be permitted to

enter such port and discharge her cargo, and afterwards forthwith

to depart Avithout molestation, and, if met at sea by a Spanish ship, to

continue her voyage to any port not blockaded. These conditions

were accepted by the Spanish Government, and commercial inter-

course was accordingly restored.

Mr. Moore. Act. Se*-. of State, to M. rainl)on. Froncli ambass.. Auk. 1".

1808, For. Hel. 1898, »J2 ; M. Canibou to Mr. M(X)re, Sept. (5. lSJt8. id.

811.

"' Immediately upon the conclusion of the protocol I issued a ])roc-

lamation of August Tith suspending hostilities on the part of the

United States. The necessary orders to that end were at once given

by telegraph. The blockade of the ports of C^iba and San Juan de

Porto Rico was in like manner raised. On the 18th of August the

Muister out of 100,000 volunteers, or as near that niunber as was found

to be practicable, was ordered."

President McKlnley, aiiiiuiil luessiiKe. n«»<'. ;"», 1898, For. Kel. 1S98, r.xv.

After the conclusion of the protocol of Aug. 12, 181)8, the United

States, answering an iiuiuii'v nuide by the French ambassador in

JM'half of the captain-general of Cuba, stated that it did not, undei*

the existing circumstances, object to oflicers of the Spanish army

returning singly t«» Spain by way of the United States.

For. Itel. 1898. 808. 80«.>.

Notwithstanding the signing of the j^rotocol and (he suspension

of hostilities, a stale of war still e.xi.sts Ix'tweeii this counlry aiul

S|)ain, as peace can only Ih" declared i)ursuant to (iie negotiations

between the authoiized jwace commissioners.

In (he distribution of supplies to the desli(ut«' inhaliitaiil^ of Cuba,

tlu* commanding oflicers may use either the ofliceis of the .Viuiy or

.such otiier volunteer agencies as may be available for the [)urpose.
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The field of their operations is not necessarily restricted to the

territory over which they exercise actual control.

Griggs, At. Gen., Aug. 24, 1898, 22 Op. 190.

Aug. 29, 1898, the French embassy at Washington, acting on behalf

of the Spanish Government, represented that, according to advices

received at Madrid, the insurrection was spreading and becoming

more active in the Philippines, and stated that the Spanish Govern-

ment thought that the situation might be remedied either by placing

at the disposal of Spain for use against the insurgents the Spanish

troops whom the capitulation at Manila had reduced to inaction, or,

if the United States objected to that measure, by the dispatch of

troops directly from the Peninsula to the archipelago.

The United States, in view of the fact that Manila was, some time

before its surrender, besieged by the insurgents by land while it w-as

blockaded by the forces of the United States by sea, declined to con-

sider the first alternative, and, as to the second, said :
" It wall be

a matter for regret if it should be adopted on the strength of rumors,

some of which have been fthown to be groundless, while others yet

are unconfirmed. The Government of the United States will, through

its military and naval commanders in the Philippines, exert its influ-

ence for the purpose of restraining insurgent hostilities j^ending the

suspension of hostilities between the United States and Spain. It

Avould be unfortunate if any act should be done by either Government
which might, in certain aspects, be inconsistent with the suspension

of hostilities between the two nations, and which might necessitate

the adoption of corresponding measures of precaution by the other

Government."

Mr. Moore, Act. Sec. of State, to Mr. Thiebaut, French charge, Sept. 5,

1898, For. Rel. 1898. 810, 811.

"Almost on the day following that on which the Royal Govern-

ment received communication of this reply, various organs of the

European press announced that the American armored vessels Oregon
and loira were to be sent to Manila. The Government of Her Maj-
esty refuses to believe that the United States Government has really

resolved to increase its land and sea forces in the Philippines, after

having opposed the measures which Spain proposed to take in order

to repress, as is its right and its duty, the progress of the insurgents

in its possessions. If, according to the aforesaid reply of the honor-

able Mr. Moore, a shipment of Spanish troops to General Rios, who
is attacked by superior forces, appears to the Federal Government to

be inconsistent with the suspension of hostilities, is not the case the

same with the shipment of reinforcements to Admiral Dewey, who is

threatened by no enemy? In expressing the hope that each of the
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two Governments would abstain from any act that might ' necessi-

tate the adoption of corresponding measures of precaution by the

other Government,' did not your honorable predecessor assume, in a

manner, for the United States the engagement not to modify the

status quo in any way? Under these circumstances. Her Majesty's

Government deems it to be its duty to cause a statement to be rectified

which it can not but consider as being without foundation."

Observations of the Spanish minister of state, eonununicated to the Depart-

ment of State. Washington, by M. Thi^baut, F^'rench charge. Oct. 4,

1898. For. Rel. 1898, 815, 817.

" The American men-of-war to which your note referred as having

been ordered to Manila are actually under orders to visit the coast of

Brazil and afterwards to proceed to the Hawaiian Islands."

Mr. Hay, Sec. of State, to M. Thiebaut, French charge, Oct. 29, 1898, For.

Rel. 1898, 817.

Many neutral powers treated the armistice between the United

States and Spain, concluded at Washington, August 12, 1898, as a

practical end of the war, and permitted American public ships freely

to enter their ports for the purpose of docking and taking in supplies.

Mr. Hay, Sec. of State, to Mr. Newel, niin. to the Netherlands, No. 19.''>,

Feb. 8. mm, MS. Inst. Netherlands. XVI. 4()1.

See. however. Mr. Buck. min. to .Tapan, to Mr. Day, Sec. of State, No. 19(),

Sept. 6, 1898, MS. Desp. from .Japan.

XIII. EXf) OF WAR.

§ 1108.

" Notwithstanding that treaties only l^ecome definitely binding on

the states between which they are made on being
peace,

j.jj^jf^pd j^ treaty of peace, whether it l)e in the form

of a definitive treaty or of preliminaries of peace, is so far temi)o-

rarily binding from the date of signature, uidess some other date for

the commencement of its operation is fi.xed by the treaty itself, that

hostilities must immediately cea.se. It acts as an armistice if no sepa-

rate armistice is concluded."

Hall. Int. Law. 4tli tnl.. .'^Ml ; nth ed.. .">9.

"Acts of war done subsequently to the conclusion of peace, or to

the time fixed for the termination of hostilities, although done in

ignorance of the existence of iHiace, are necessarily null. They being

so, the effects which they have actually produced must l)e so far as

possible undone, and compensation must Im' given for the hai-m

sutfered through such eti'ects as can not be undone. Thus, lorrilory
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which has been occupied must be given up; ships which have been

captured nnist be restored; damage from bombardment or from

loss of time or market, &c., ought to be compensated for; and it has

been hehl in the English courts, with the general approbation of

subse(iuent writers, that compensation may be recovered by an

injured party from the officer through whose operations injury has

been suffered, and that it is for the government of the latter to hold

him harmless. It is obvious, on the other hand, that acts of hostility

done in ignorance of peace entail no criminal responsibility."

Hall, 4th od.. HSf) ; r.th ed., 5G4, citing Ilalleclv, II. 262-4; Phillimore, III.

§ dxviii : Rluntschli, § 709; Calvo, § 29(H; Tlie Mentor, 1 C. Rob. 183.

" Following the exchange of ratifications of the treaty of peace

the two governments accredited ministers to each other, Spain send-

ing to Washington the Duke of Arcos, an eminent diplomatist, pre-

viously stationed in Mexico, while the United States transferred to

Madrid Hon. Bellamy Storer, its minister at Brussels. This was
followed by the respective appointment of consuls, thereby fully

resuming the relations interrupted by the war. In addition to its

consular representation in the United States, the Spanish Govern-

ment has appointed consuls for Cuba, w^ho have been provisionally

recognized during the military administration of the affairs of that

island.

"Judicial intercourse betw^een the courts of Cuba and Porto Hico

and of Spain has been established, as provided by the treaty of

peace. The Cuban political prisoners in Spanish penal stations have

been and are being released and returned to their homes, in accord-

ance with Article VI. of the treaty."

President McKinley, annual message, Dec. 5, 1899. For. Rel. 1889. xxx.

The Duke of Arcos was presented to the President .Tune 3, 1899. (For.

Rel. 1899, 680-682.)

Mr. Storer was received by the Queen Regent of Spain June 16, 1899.

(Id. 679-(380.)

" It is certain that a condition of war can be raised without an

authoritative declaration of war, and, on the other
End de facto, or by ^^nd, the situation of peace may be restored by the

long suspension of hostilities without a treaty of

peace being made. History is full of such occurrences. What period

of suspension of war is necessary to justify the presumption of the

restoration of peace has never yet been settled, and must in every case

be determined with reference to collateral facts and circumstances.
" The proceedings of Spain and Chili which have been referred to,

although conclusive, require an explanation on the part of either of

those powers which shall insist that the condition of war still exists.
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Peril, equally with Spain, has as absolute a right to decline the good
offices or mediation of the United States for peace as either has to

accept the same. The refusal of either would be inconclusive as an

evidence of determination to resume or continue the war. It is the

interest of the United States, and of all nations, that the return

of peace, however it may be brought about, shall be accepted when-

ever it has become clearly established. Whenever the United States

shall find itself obliged to decide the question whether the war still

exists between Spain and Peru, or whether that war has come to an

end, it will make that decision only after having carefully examined

all the pertinent facts which shall be within its reach, and after hav-

ing given due consideration to such representations as shall have

been made by the several parties interested."

Mr. Seward, Sec. of State, to Mr. Goiii, Spanish min.. July 22, 1808, Dip.

Cor. 1868, II. 32. .34.

" I have yet to learn that a war in which the belligerents, as was

the case with the late civil war, are persistent and determined, can

be said to have closed until peace is conclusively established, either

b}' treaty when the war is foreign, or when civil by proclamation of

the termination of hostilities on one side and the acceptance of such

proclamation on the other. The surrender of the main armies of one

of the l>elligerents does not of itself work such termination; nor

does such surrender, under the law of nations, of itself end the con-

queror's right to .seize and sequestrate whatever property he may
find which his antagonist could use for a renewal of hostilities. The
seizure of such property, and eminently so when, as in the present

case, it is notoriously part of the war capital of the defeated govern-

ment, is an act not merely of policy and right, but of mercy, in pro-

portion to the extent to which the party overthrown is composed of

high-spirited men who are ready to submit only when their military

resources are wholly exhausted, and not until then. This, in the

summer of 18G5, was the condition of things in the Southern and

Southwestern States of this nation. The period was one in which

the maintenance of military rule and the taking into the possession

of the United States of all the property capable of use as military

resources of those States was essential to the ju'rinanent restoration

of order, peace, and a common municipal law. This was so from the

natme of things, and such was the course of public action. It is in

accordance with this principle that the Suprenu' Court of the riiited

States has formally decided that the late civil war terminated in the

particular secti(ms of the United States at tiie period designated in

the pnK'lamations of the President of the Tnited States. ( Brown
/'. Hiatts, ir> Wall. 177; .Vdger /'. Alston, ibid. :).'>.'»: Batcsvillc In

stitute c. Kaulfmuii, 18 Wall. 151.) And by the President's procla-
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mation of April 2, 1866, ' the insurrection which heretofore existed

in the States of Georgia, South Carolina, Virginia, North Carolina,

Tennessee. Alabama, Louisiana, Arkansas, Mississippi, and Florida

is at an end, and is henceforth to be so regarded." Up to and before

that date the insurrection in those States was held to exist. After

that date it was held to be at an end."

Mr. Bayard. Sec. of State, to Mr. Muruaga. Span. min.. Dec. 3. 1886, For.

Rel. 1887, 1015, 1019. As to termination of Indian wars, see Mr.

Evarts. Sec. of State, to Sir E. Thornton, May 27, 1879, For. Rel.

1879, 49<?.

See. also: Tlie Protector, 12 Wall. 700.

XIV. CODIFICATIONS OF THE LAWS OF WAR.

§1164.

Various attempts have been made to codify the laws of war. Of
these, one of the most celebrated is that known as General Orders,

No. 100, April 24, 1863, being instructions for the government of

armies of the United States in the field. This code was drafted by

Dr. Francis Lieber, and was revised by a board of army officers.

The work of the Brussels Conference of 1874, although the code

framed by it was not ratified by the powers, has had a lasting effect.

The early literature of the laws of war is reviewed in Holland's Studies

in International Law, chapter ii.

As to war, generally, see Fiore, Droit Int. Public, I. 1-145 ; Pillet, I^es

Lois Actuelles de la Guerre; Ilivier, Principes du Droit des Gens.

Of writers on the philosophy of war, a large proportion are Germans,

who are divided into two schools, the military and the juridical. The
military writers are represented by Gen. J. von Hortmann, Mili-

tarische Nothwendigkeit und Humanitat. I. 878; and. in briefer form,

in Rodenberg's Deutscher Rundschau, XIII. 1877, s. Ill et seq., 450

et seq. ; XIV. 1878, s. 71 et seq. See, also. Gen. Carl, von Clausewitz,

Vom Kriege.

The names of other military writers and their works are given in Holtzen-

dorfif's Handbuch des Viilkerrechts, IV. 191.

Bluntschli's Code, and Lueder's Treatise in HoltzendorCF's Handbuch are

the most imiwrtant writings of the juridical school.

In English, the laws of war are ably discussetl by Halleck. Hall. Holland,

and Westlake.

We may mention, in French, the essays of Prof. Henri Brocher, of Lau-

sanne, in the Revue de Droit Int. IV. 1, 381 ; V. 321, 566.

The Government of the United States explained the fact that it

was not represented at the Brussels Conference of 1874 on the ground

(1) that it was its established policy to refrain from participating
" in international congresses for the discussion and determination of

either dynastic questions or of abstract questions of general policy,"

and that " the proposed convention was looked upon as one of Euro-
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pean states, to be held in coiifonnity with a custom not unusual with

them, but not in accordance with the habits or policy of this Govern-

ment; " and (2) that, even had it been consistent with the policy of

the United States to take part in the congress, the official invitation

was received too late to permit the sending of a representative and

the preparation of suitable instructions.

Mr. Fish. Sec. of State, to the diplomatic officers of the United States,

circular, July 27, 1874, MS. Circulars, I. GOG.

The programme of the Hague Conference, as embodied in the

Russian circular of Dec. 30, 1898, contained the following article

:

" 7. Revision of the declaration concerning the laws and customs

of war elaborated in 1874 by the conference of Brussels, and not yet

ratified."

The American delegates to The Hague were instructed to give their

earnest support to " any practicable propositions " based on this

article.

A convention on the subject was adopted by the conference. The
American delegates, although they approved the convention, thought

it best to withhold their signatures and to refer it to their Govern-

ment, with the recommendation that it be submitted to the proper

authorities for special examination and signed, unless such exam-

ination should disclose imperfections not apparent to the American

commission. It was afterwards signed by the United States, ratified,

and put into operation.

See For. Uel. 181)0. 511, 512, 516.

The convention respecting the laws and customs of war on land

signed at The Hague July 29, 1899, bv the plenipotentiaries in the

peace conference refers in its preamble to the Brussels conference of

1874. It is in reality like all other international arrangements on

the same subject since that time, but a revision of the pi-oject adopted

by the Brus.sels conference, a body whose discussions and conclusions

were marked by high intelligence and great practical wisdom. The

Hague convention dcH's not i)urport to provide for all cases and to

cover all questions that aris*' in the conduct of war. In this relation,

however, it declares that it is not the intention of the contra<'ting par-

ties that the cases not i)rovide(l for shall " be left to the aibitrarv

judgment of the military connnanders," but that " until a inoi-e com-

plete code of the laws of war is issued," the " populations and belliger-

ents,'' in the cases not included in the convention, " remain under the

protection and -empire of the principles of international law. as they

residt from the usages established Ix'tween civilized natioiis. from the

laws of humanity, and the requirements of the public conscience."
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For the procoedings of the Brussels Conference and correspondence rehit-

iug thereto, see British Piui. I'apers, MisceUaneous, No. 1 (1874), No.

2 (1874). No. 1 (1875). No. 2 (1875). No. 3 (1875).

"Articlk I. Th(> High Contracting Parties shall issue instructions to their

armed land forces, which shall be in conformity with the ' Regulations

resj)ecting the Laws and Customs of War on Land ' annexed to the

present Convention.

"Abtici.k n. The ])rovisions contained in the Regulations mentioned in

Article I are only binding on the Contracting Powers, in case of war
between two or more of them.

" These provisions shall cease to l)e binding from the time when, in a

war between Contracting Powers, a non-Contracting Power joins one

of the belligerents."

"Article IV. Non-Signatory Powers are allowed to adhere to the present

Convention.
" For this purpose thej- must make their adhesion known to the Contract-

ing Powers by means of a written notification, addressed to the"

Netherlands (lovernment, and by it conununicated to all the other

Contracting Powers.

"Article V. In the event of one of the High Contracting Parties denounc-

ing the present Convention, such denunciation would not take effect

until a year after the written notification made to the Netherlands

(Government, and by it at once communicated to all the other Con-

tracting I'owers.

"This denunciation shall affect only the notifying Power." (Convention

resi)ecting the Laws and Customs of War on Land, The Hague, July

29, 1899, 32 Stat. II. 1808-1809.)

XV. INDIAN WARS.

§ 1165.

The question whether an Indian tribe, some of whose members
have committed depredations upon the property of persons subject

to the authority of the United States, was " in amity '" with the

United States, within the meaning of the act of March 3, 1891 (26

Stat. 851), so as to entitle the claimants to a judgment against the

United States and the tribe for the value of the property, is a ques-

tion of fact, depending upon whether the tribe was in the relation

of actual peace with the United States, and not upon whether there

was a subsisting treaty between it and the United States wdiich had
never been formally abrogated by a declaration of war by either

party.

Marks v. Cnlted States. 101 U. S. 297.

The existence of hostilities and military operations constitutes an

Indian Avar, without formal declaration by Congress or proclamation

by the President.

Marks v. United States. 28 Ct. CI. 147.
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AMiere a party of bad white men or bad Indians engage in rapine

or murder, and the rest of the community or tribe do not take up

arms, it is crime, not war; but where ever}^ man on the one side is

ready to kill any man on the other, and military operations take the

place of peaceful intercourse, amity ceases to exist, and the purpose

of the statute allowing indemnity is at an end.

Dobbs v. Uuited States, 3:i Ct. CI. 308.

The treaty of the Creek Nation with the rebel government abrogated

the treaty with the United States, and the provisions in the treaty of

1800, wherein the United States reaffirmed and reassumed all obliga-

tions existing under the earlier treaty, can not be held to cover the

period during which the Creeks were in rebellion.

Connor f. United States. 19 Ct. CI. G75.

A public war, within the Constitution and the rules and articles of

war, has existed with the Seminoles since the day Congress recognized

their hostilities and appropriated money to suppress them.

Butler, At. Geu., 1838, 3 Op. 307.
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I. COAST WARFARE.

1. The A.MERKAX Revolution.

§1166.

During the year 1776 John Paul Jones, in command of the sloop-

of-war Pi'oviden<e, 14 guns and 107 men, on a cruise ranging from

the Bermudas to Nova Scotia, made several incursions ashore for the

purpose of seizing Britisli stores, releasing American prisoner.s, and

destroying British shipping."

Two descents were made by Jones on the British isles, at AVhite-

haven and St. Mary's Island. The purpose of the descent at White-

haven was the destruction of the shipping; of that at St. Mary's

Island, the seizure of the Earl of Selkirk as a hostage for the better

treatment of American i)ris()ners then in England. The Earl was

not at home at the time. Plate, taken from his castle by some of the

landing party, was afterwanls restored by Jones at his own e.\|)ense.

Whitehaven was d«'fcnded by two snudl forts. As to the case of the

Earl of Selkirk. Mr. Buell, Jones's bi<)gra|)her. expresses the oi)ini()n

that "a project to seize the person of a noncoml)atant nobleman with

a view of holding him as a hostage or of coercing him to use his

a Ruell. Paul .tones. Founder of the .\nierican .Navy. I. .">2
; ('.iptnln .Mahan,

Scribner's Magazine. .July. ISOM. XXIV. 22.

H. Doc. 0.51—vol 7—'J.'J
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influence with his government for the better treatment of prisoners

of Avar, fairly captured, can hardly be brought within the most lib-

eral definition of civilized Avarfare," and that " the fact that it had

many examples in the conduct of British landing parties on our ow^n

coast is no justification," as " two wrongs do not make one right." °

2. War of 1812.

§ 1167.

The later stages of the war of 1812 were marked bj^ incursions

of the British naval forces at various points on the coast of the Chesa-

peake Bay. in retaliation for acts of the United States troops in

Canada. ** The threat of Admiral Cochrane to enter uj^on such a

course was the subject of a correspondence between him and Mr.

Monroe, then Secretary of State, in August and September. 1814.''

But in April and May, 1813, several towns along the Chesapeake

v.ere devastated by the forces under Rear-Admiral Cockburn, when

the plea of retaliation was not alleged.'' It appeared that Cockburn's

orders were to destroy everything that could serve a warlike purpose,

and to interrupt, as far as possible, communication along the shore.^

On April 28 he reached Frenchtown, a village of a dozen buildings,

where he drove awaj' the few Americans who made a show of resist-

ance and burned a quantity of property, "consisting of much flour,

a large quantity of army clothing, of saddles, bridles, and other

equipments for cavalry, etc., together with various articles of mer-

chandise," besides five vessels lying near the place.

^

The first destruction of the town itself took place at Havre de

Grace, a place of some sixty houses. The immediate object of the at-

tack was the destruction of a batter}^ lately erected there. The British

forces *' met with only resistance enough to offer an excuse for pil-

lage."^ The battery was soon silenced, and the boat's crew, having

landed, drove the militia to the further extremity of the town, where,

according to Cockburn's report, " no longer feeling themselves equal

to an open and manly resistance, they commenced a teasing and irri-

tating fire from behind the houses, walls, trees, etc., from which, I

Buell. I. 109-114. Landings at different points on the British coast were
planned for the expedition in the Bon Homme Richard in 1779. but in deference

to French wishes these were abandoned and a cruise against commerce in the

open sea made instead. (Captain Mahan, Scribner's Mag., XXIV. 34.)

6 Adams's History of the United States. VIII. 124-128.
' Am. State Papers. For. Rel.. III. 093-694.

<* Report of Rear-Admiral Cockburn to Admiral Warren, .lames's History of

the War in America. II. 404-411.

e Adams. VII. 266, citing London Gazette. .luly 6. 1813.

f Adams, VII. 2G6-267, citing the London Gazette.

9 Adams, VII. 267.
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am sorry to say, my gallant first lieutenant received a shot through

his hand whilst leading the pursuing party; he, however, continued

to head the advance, with which he soon succeeded in dislodging

the whole of the enemy from their lurking places and driving

them for shelter to the neighboring woods, . , . After setting

fire to some of the houses, to cause the proprietors (who had deserted

them and formed part of the militia who had fled to the woods) to

understand and feel what the}' were liable to bring upon them-

selves by building batteries and acting towards us with so nnich

useless rancor, I embarked.*"" According to an American account

of the affair the militia, on the killing of a man by a rocket, fled

precipitately, and the marines then proceeded to plunder and burn

the houses, of which about forty were destroyed. This account gives

the impression that there was little, if any, firing from the houses.''

Subsequently the villages of (leorgetown and Fredericktown were

destroyed. In his report concerning them Admiral Cockburn makes
no mention of irregular firing. He says:

•• I sent forward the two Americans in their boat to warn their

countrymen against acting in the same rash manner the people of

Havre de Grace had done, assuring them, if they did, that their

towns woidd inevitably meet with a similar fate; but. on the con-

trary, if they did not attempt resistance, no injurj^ should be done to

them or their towns; that vessels and public property only would Ix*

seized : that the strictest discipline would be maintained ; and that,

whatever provisions or other property of individuals I might require

for the use of the squadron, shoidd be instantly paid for in its fidlest

value. ... I am sorry to say, I soon found the more unwise

alternative was adopted; for on our reaching within al)out a mile of

the town, l)etween two projecting elevated points of the river, a

most heavy fire of musketry was opened on us from about 400 men.

divided and entrenched on the two opposite banks, aided by one long

gun. The launches and rocket boats smartly returned this fire with

g(K)d effect, and with the other boats and marines, I pushed ashore

inmiediately above the enemy's position, thereby ensuring the capture

of the town or the l)ringing him to a decided action. He (h'tennincd.

however, not to risk the latter, for the moment he discerned we had

gained the shore, and that the marines had fixed their bayonets, lie

fled with his whole force to the woods, and was neither seen nor

lieard of afterwards, although several parties were sent out to ascer-

tain whether he had taken up any new position, or what had become

of him. I gave him. however, the mortification of seeing, from

wherever he had hid himself, that I was keeping my woi-d with

respect to the towns, which (excepting the hous<>s of those who had

o James, II. 400. & North Am. Rev., V. (.Inly. ISiTi l."i7.
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continued peiu-eably in them, and had taken no part in the attack

made upon us) were forthwith destroyed.''

In these atfairs Admiral Cockburn seemed to have acted on the

old idea that Avhere a useless defense is made, those Avho resist are

not entitled to the privileges of belligerents. " "\Miere he met no

resistance he paid in part for what private property he took."*

3. BOMBAKUMENT OF GREYTOWX.

§ 1168.

In March. 185-2, the Mosquito authorities, by a proclamation issued

by the British consul, called on the people of " Greytown," a name

which had been given to the town of San Juan del Norte, in Nica-

ragua, to form a constitution and set up a government. This gov-

ernment came into power on May 1, 1852, the Mosquito authorities

surrendering their functions and retiring from office. A contro-

versy soon broke out between the new authorities and the Accessory

Transit Compam% an organization composed of citizens of the United

States who held a charter from Nicaragua, as to the occupation by the

company of a portion of land on the north side of the harbor known
as Punta Arenas, over which jurisdiction was claimed by the munic-

ipality. Greytown was regarded by the United States as being

Avithin the limits of Nicaragua. It was understood to claim inde-

pendence under a charter from the Mosquito King; but the United

States never recognized the Mosquito King nor the independence

of the town, though American naval officers were instructed to

respect the police regulations of any de facto authorities there, and

not to molest such authorities unless they should attempt to disturb

the rights of American citizens.

Februar}^ 8, 1853, the city council passed a resolution notifying

the Accessory Transit Company to remove certain buildings within

five days and its entire establishment within thirty days, and declar-

ing that if this was not done summary measures would be taken, as the

land was needed for public uses. The buildings were not removed;
and on February 21 they were demolished by a party of armed men,
who, accomjjanied by the marshal of GreytoAvn, and under the joint

command of a member of the city council and " Major "' Lyons, a

colored resident, "' acted in a most outrageous manner, not even per-

mitting the clerks of the company to save the property in the house,

and actually imprisoned and fined one of them for attempting to

rescue some valuable articles from destruction." ^ When, a few days

a Adams, Hist, of the United States, VII. 269; North Am. Rev. Y. 157, July,

1817.

b Capr. Hollins to the Secretary of the Navy, March 30, 1853, Br. & For. State

Papers, XLVII. 1033-1044.
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later, Mr. Baldwin, the agent of the company, went to Greytown to

invoke the protection of a British man-of-war, he was arrested

and held some time in custody."

March 10, 1858, Capt. Hollins. of the U. S. S. Cyam\ arrived at

Greytown. The agent of the company immediately invoked his pro-

tection, and he promptly advised the mayor of the town that he could

not permit any depredations on the property of the company. The

mayor replied that no '* depredations " had been or would he made
upon the property of the company, but that he should proceed to

eject the company according to law unless illegally prevented by a

superior force. It was after\v«irds learned that a force from the

town was under arms, preparing to proceed against Punta Arenas

and the Accessory Transit Company, and that the destruction of

the company's property by fire was threatened. Capt. Hollins then

placed a marine guard on Punta Arenas, with instructions to inform

the '' marshal " that the j)roperty could not be molested. When the

marshal landed he was so advised, and he then nmstered his " posse

of carpenters " and returned to Greytown. In consequence of numy
threats and manifest excitement among the citizens of the town,

Capt. Hollins continued the guard at Punta Areiuis and warned the

citizens of Greytown of his intention to protect the persons and

])ro]x»rty of citizens of the Ignited States against molestation. His

proceedings were approved by the Secretary of the Xavy.^

In consequence of the dispute as to jurisdiction over Punta Arenas,

the difficulties Ijetween the municipality and the Accessory Transit

(\)mpany continued. Early in May. 1858. some men, who were then

or had previously been employed by the company, ran off with some

of its property in a boat to Greytown. They were pursued by

employees of the company, who, while attempting to arre^t the fugi-

tives, were compelled by the municipal police to desist. Subse-

((uently a clerk of the company who. under orders of the agent,

sought to recover the boat was forcil)ly interrupted by the police.

and was obliged to leave behind some of the stolen property, wlucii

afterwards disappeared. On the sauie day a warrant was issued

for the arrest, on a charge of assault and battery, of one of the

employees who had endeavored to seize the fugitives. The agent of

tin* company, on jurisdictional grounds, i-efused to allow tlie sei-vice

of the warrant at Punta Areiuis, but the uiarshal returned and etl'ected

the arrest with a force of armed men. The prisoner, whose name
was Sloman, was taken to (rreytown, whei-e Mr. Fab<'ns. the rnite»l

States commercial agent, procured his (bschaige undei- bond. I'lie

company's agent was afterwards arrested at (Jieytown and lield to

o Br. & For. State raix'is. XIAII. Imim

(•Wv. & Fnr. State l'a|K'is. .XI.VIl. loll mis.
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bail on a charge of having obstructed Sloman's arrest at Punta

Arenas,"

Disputes also existed as to the payment of dues and port charges

i)y the steamers of the Accessory Transit Company. The agent of

the company finally instructed the officers of the steamers to pay no

more j^ort charges at Greytown and to take no letters or packages or

freight for its inhabitants. This action much exasperated the people

of the town.

On the evening of May 16, 1854, a difficulty of more serious import

occurred. The population of Greytown then numbered about 300

persons, consisting of a few Englishmen, Frenchmen, Germans, and

men from the United States, but mainly of negroes from Jamaica

and some natives of the Mosquito shore. On the day mentioned the

steamer Routh, of the Accessory Transit Company, arrived at Punta

Arenas under the command of Capt. T. T. Smith, and took her posi-

tion alongside the steamer Xortheim Light to deliver her passengers.

About dusk a bungo, having on board 25 or 30 armed men, mostly

Jamaica negroes, headed by a mulatto as marshal, came over from

Greytown and ran alongside the Routh. The marshal, accompanied

by several armed men, then jumped on board and announced their

purpose to arrest Captain Smith under a warrant from the mayor of

Greytown on a charge of murder, based upon the shooting by Captain

Smith of a native boatman.

At this stage of the proceedings Mr. Borland, United States minister

to Central America, who was on board the Northern Light on his way
to the United States, was appealed to. He went on board the Routh

and found Capt. Smith standing at his cabin door, keeping the

marshal and his men at bay. Mr. Borland informed the marshal

that the United States did not recognize the authority of the munici-

pality at Punta Arenas to arrest an American citizen, and ordered

him with his men to withdraw. Meanwhile, loud and threatening

language was used by the men on the bungo, and .several of them
rushed on board the steamer. A further invasion was prevented by

Mr. Borland taking a rifle and warning the men on the bungo to

keep off.

Early in the evening Mr. Borland went to Greytown to call upon
Mr. Fabens, the United States commercial agent. He then learned

that, at a meeting of the people of the town, it had been resolved to

arrest him. This meeting was presided over by the mayor, a French-

man named Siguad, who, though he afterwards disavowed responsi-

bility for what took place, was said to have been present when it was
l)roposed by Martin, the ex-mayor, to make the arrest. The attempt

was made. A body of men, consisting in part of the regular police

o Brit and For. State Papers, 859.
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of the town, armed with muskets, and headed by a Jamaica negro,

went to Mr. Fabens's house and announced that they came by order

of the mayor to arrest Mr. Borland for preventing the arrest of Capt.

Smith. Mr. Borland appeared and warned them against the conse-

quences of what they proposed, and called several gentlemen who
were in an upper room to witness the threatened assault upon him.

The leader of the armed force then summoned Martin, the ex-mayor,

as if to consult him, but Martin not answering, they drew off a little

way from the door. The mayor then came up and assured Mr.

Borland that the proceedings had been taken without his order and
authority; and while the conversation was going on some one from

the crowd threw a broken bottle at Mr. Borland, slightly wounding
him in the face. The person who threw the missile was not recog-

nized. Soon afterwards the crowd dispersed. At Mr. Borland's

request, Mr. Fabens proceeded in a boat to the Northern Light in

order if possible to obtain aid. On deliberation, it was decided that

a committee of three passengers should return with Mr. Fabens to

Greytown, communicate with Mr. Borland and agree upon a proper

course to be taken. The boat bearing them, though notice was given

that the consul was on it, was fired on and not allowed to land, and

was thus compelled to return to the Northern Light. During the

night the town was occupied by armed men, whose sentinels, stationed

between the American consulate, where Mr. Borland was, and the

liarbor, challenged all who attempted to pass, prevented boats from

landing or leaving the shore, and thus kept Mr. Borland a prisoner

all night. On the following morning, between seven and eight

o'clock, Mr. Borland, taking advantage of a momentary lull in the

excitement, procured a boat and returned to the Northern Light,

where it was decided, at a meeting of the passengers, to engage the

services of fifty men to act as an armed guard at Punta Arenas till

the United States Government could be informed of the state of

atfairs."

Mr. Marcy, "who was then Secretary of State, on June 3, 1854, in-

formed Mr. F'abens that a nuin-of-war would be ordered to visit San

Juan, that the conduct of the people there had attracted the atten-

tion of the (iovernment of the United States and would not pass

unnoticed, and that the inhabitants of the place would be expected

to make reparation for the wrongs and outrages they had committed.

On the 0th of June he advised Mr. Fabens that Capt. Hollins wouhl

immediately proceed to San Juan. The (iovernment. said Mr.

Marcy, was embarrassed by the rumor that the pretended civil ant!

political authority of the place had dissolved; nevertheless. shouM

there be no organized Ixxly upon which a <lemand for redress could

a 40 Hr. & For. Stnto rjux'is. H<".<>-871i.
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be made, the individuals who had participated in the infliction of the

wrongs could not escape from responsibilities resulting from the con-

duct of the late political organization. The people of San Juan

were expected to repair the injury they had caused to the Accessory

Transit Company b}^ withholding from it the property which had

been stolen and taken to San Juan and by protecting persons who
were guilty of felony. Moreover, the indignity to Mr. Borland could

not, declared Mr. Marcy, pass unnoticed. If done by order of the

authorities of the jjlace, they must answer for it in their assumed

political character, and nothing short of an apolog}' for the outrage

would save the place from the infliction that such an act merited. If

it was committed by lawless individuals, without the authority or

connivance of the town, then it was clearly the duty of those Avho

exercised the civil power in San Juan to inflict upon them exemplary

punishment. The nominal magistrates there, in neglecting to bring

them to justice, would impliedly sanction their acts and assume re-

sponsibilit}'^ for them."

The instructions of Mr. Dobbin, Secretary of the NaA7% to Capt.

Hollins bear date June 10, 1854. They refer to the two incidents of

the stealing of the company's property and the indignity to Mr. Bor-

land. Capt. Hollins was to consult freely with ]SIr. Fabens. It was,

declared the instructions, very desirable that the people of Greytown
" should be taught that the United States will not tolerate these out-

rages, and that they have the power and determination to check them.

It is, however, very much to be hoped that you can effect the purposes

of your visit without a resort to violence and destruction of property

and loss of life. The presence of your vessel will, no doubt, work
much good. The Department" reposes much in your prudence and

good sense." ^

July 12, 1854, Mr. Fabens informed Capt. Hollins, who had then

arrived at San Juan, that he had demanded, on behalf of the United

States, an indemnity for the property feloniously taken from the

Accessory Transit Company. He had also renewed the demand for

indemnity for the destruction of the company's property in March,

1853. He had learned that, although a second demand for satisfac-

tion had been made, no redress would be given nor would any

apology be made by the town or its authorities for the insult to Mr.

Borland, nor would any steps be taken to bring the perpetrators to

justice. He added that the chief actors and instigators were in un-

disputed possession of the town, its arms and ammunition, and the

people were thus virtually countenancing and approving the indig-

nity.'^

On July 12 Capt. Hollins, at 9 o'clock in the morning, issued a

a 46 Br. & For. State Papers. 847.

6 46 Br. & For. State I'apers, 875.

c 46 Br. & For. State Papers, 877.
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proclamation announcing that, if the demands for satisfaction pre-

sented by Mr. Fabens were not forthwith complied with, he would, at

9 o'clock a. m. of the following day, proceed to bombard the town.

The particular demands in question were those specifietl in a letter of

Mr. Fabens of July 11, addressed "To those now or lately pretend-

ing to and exercising authority in, and to the people of, San Juan del

Norte." They comprised the immediate payment of $24,000 as an in-

demnity for injuries to the Accessory Transit Company and for out-

rages perpetrated on the persons of American citizens and an apology

for the indignity to Mr. Borland, together with satisfactory assur-

ances of future good behavior.

After the issuance of the proclamation, a force went ashore from

the Cyane and secured the arms and aunnunition on shore. At the

same time foreigners generally, and persons favorable to the United

States, were notified that a steamer would be in readiness on the

morning of the bombardment to convey them to a place of safety.

An offer was also made to Commander Jolley, of the British war

schooner Bermuda^ of assistance in removing any British persons or

property. He responded with the following protest

:

'"' The inhabitants of this city, as well as the houses and property,

are entireh' defenseless and at your mercy. I do, therefore, notify

you, that such an act' will Ik? without precedent among civilized na-

tions; and I Ijeg to call your attention to the fact that a large amount

of property of British subjects, as well as otners, which it is my duty

to protect, will be destroyed ; but the force under my comuiand is so

totally inadequate for this protection against the Cyiuu\ I can only

enter this my protest.

Capt. Hollins at once replied

:

" The people of San Juan del Norte have seen fit to conmiit out-

rages upon the property and persons of citizens of the United States

after a manner only to be regarded as piratical, and I am directed to

enforce that reparation demanded by my (iovernment. Be assured

I sympathize with yourself in the risk of English subjects and prop-

erty under the circumstances, and regi-et exceedingly the force under

your conniumd is not doul)ly e<|ual to that of the Cyaiic.'"'

A steamer was sent to the town at daylight on the morning of the

13th to take away such })ersons as desired to go. A few only accepted

the opportunity, and thes*' were convey«'d to Bunta Arenas. The
majority of the inhabitants either had left or wei'e willing to remain

and risk the consefjuences. It was hoped that the show of determina-

tion on the part of the ship would at this stage have brought jiltout

a satisfactory atljustujent of ditl'en'nc<'s. but none of (he inhalut-

ants called upon Capt. Ilollins, and no explanation oi- apology was

attempted.
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At 9 o'clock in the morning of the 13th the batteries of the Gyane

were opened on the town with shot and shell for three-quarters

of an hour. After an intermission of the same length they were

opened again for half an hour, and this was followed by an inter-

mission of three hours, after which the firing was renewed for twenty

minutes, and then the bombardment ceased. The object of the

several intervals in the bombardment was to afford an opportunity

to the people of the town to treat and arrange matters. No advan-

tage was taken of it, and at four o'clock p. m. a force was sent ashore

to complete the destruction of the town by fire, though instructions

were given to exempt from destruction, if possible, the property of

a Frenchman named De Bardwell, who was understood to have held

aloof from the action of the people. No lives were lost, although an

attack w^as made by an armed party on the men who were sent ashore,

but on the volley being returned the assailants fled. " The execu-

tion," says Capt. Hollins, " done by our shot and shell amounted to

the almost total destruction of the buildings, but it was thought

best to make the punishment of such a character as to inculcate a

lesson never to be forgotten by those who have for so long a time set

at defiance all w^arnings, and satisfy the whole world that the United

States have the power and determination to enforce that reparation

and respect due to them as a Government in whatever quarter the

outrages may be committed." "

This transaction was fully discussed in President Pierce's second

annual message of Dec. 4, 1854, which contains the following com-

ments :

'" This pretended community, a heterogeneous assemblage gathered

from various countries, and composed for the most part of blacks

and persons of mixed blood, had previously [to the mobbing of Mr.

Borland] given other indications of mischievous and dangerous

propensities. Early in the same month property was clandestinely

abstracted from the depot of the Transit Company and taken to

Greytown. The plunderers obtained shelter there, and their pursuers

were driven back by its people, who not only protected the wrong-

doers and shared the plunder, but treated with rudeness and violence

those who sought to recover their property. ... I could not

doubt that the case demanded the interposition of this Government.

Justice required that reparation should be made for so many and

such gross wrongs, and that a course of insolence and plunder, tend-

ing directly to the insecurity of the lives of numerous travelers and

of the rich treasure belonging to our citizens passing over this transit

way, should be peremptorily arrested. Whatever it might be in other

a 46 Br. & For. State Papers, 878 et seq.
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respects, the community in question, in power to do mischief, was not

despicable. It was well j^rovided with ordnance, small arms, and
ammunition, and might easih^ seize on the unarmed boats, freighted

with millions of property, which passed almost daily within its reach.

It did not profess to belong to any regidar government, and had, in

fact, no recognized dependence on or connection with anyone to

which the United States or their injured citizens might apply for

redress or which could be held responsible in any way for the out-

rages committed. Not standing before the world in the attitude of

an orgaized political society, l)eing neither competent to exercise the

rights nor to discharge the obligations of a govermnent, it was, in

fact, a marauding establishment too dangerous to be disregarded and

too guilty to i)ass uni)unished, and yet incapable of being treated in

any other way than as a piratical resort of outlaws or a camp of

bavages depredating on emigrant trains or caravans and the frontier

settlements of civilized states. . . . No individuals, if any there

were, who regarded themselves as not responsible for the misconduct

of the community adopted any means to separate themselves from the

fate of the guilty. The several charges on which the demands for

redress were founded had been publicly known to all for some time,

and were again announced to them. They did not deny any of these

charges; they offered no explanation, nothing in extenuation of their

conduct, but contumaciously refused to hold any intercourse with the

commander of the Cyane. By their obstinate silence they seemed

rather desirous to provoke chastisement than to escape it. . . .

AMien the ([yane was ordered to Central America it was confidently

hoped and expected that no occasion would arise for a ' resort to

violence and destruction of property and loss of life.' Instructions

to that effect were given to her commander, and no extreme act

Avould have been requisite had not the people themselves, by their

extraordinary conduct in the affair, frustrated all the possible mild

measures for obtaining satisfaction. . . .

" This transaction has l)een the subject of complaint on the part

of some foreign powers, and has l>een characterized with more of

harshness than of justice. If comparisons were to be instituteil, it

would not be difficult to present repeated instances in the history of

states standing in the very front of modern civilization where com-

munities far less offending and more defenseless than (Jreytown have

lx«en chastised with nnich greater severity, and where not cities only

have Ix'en laid in ruins, but human life has been recklessly sacrificed

and the i)l(K)d of the innocent made i)rofnsely to mingle with that of

the guilty."

The Government of the United States declined to entei'tain the

claiiub of French subjects, growing out of the bombardment, on the
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ground that persons domiciled at Greytown must look to that com-

munity for protection."

It is (o he noticed that President Pierce, in the passages above

quoted, clearly assumed the i)osition that the inhabitants of (irey-

(owii ^vere not, as a body, entitled to be treated as a civilized and

responsible connnunity.

4. Orimean Wab.

§ 1169.

In the Moniteiir of May 6, 1854, is given the report of the French

admiral on the bombardment of Odessa, Avhich had taken place on

April "I'l. It was claimed that a flag of truce had been fired on and

that the bombardment Avas in retaliation. The bombardment was

directed at the public establishments, the public vessels, and the forti-

fications, the city itself and the merchant vessels being spared. The
admiral mentions the fact that his orders had directed him to spare

open towns.

At pp. 331-347 of the British Expedition to the Crimea, by W. H.

Russell, the London Tima^ correspondent, is given the history of the

expedition to the Sea of Azov. During this expedition numerous

landings Avere made along the shore, and extensive plundering was

engaged in. These proceedings are referred to by a writer in the

Times, Aug. 31, 1888, who signs Flaud Ignarus Mali. He states that

at various places on the Sea of Azov large stores of corn, private

property, were burnt, and that the English press approved rather

than condemned what was done.

0. Bombardment of Valpakaiso.

§ 1170.

The series of events which culminated in the bombardment of Val-

paraiso by a Spanish squadron, March 31, 1866, originated in a con-

troversy l^etween Spain and Peru, known as the " Talambo " ques-

tion, and involving alleged delays, defaults, and denials of justice in

the administration of the criminal law by the tribunals of the latter

country.'' On the refusal of Peru to comply with certain demands
for redress, as well as to receive and negotiate with a new diplomatic

agent of Spain, on whose life attempts were alleged to have been

made by Peruvians, a Spanish squadron took possession of the Chin-

cha Islands. Any design against the territorial integrity of Peru was

o Mr. Marcy. Sec. of State, to Count Sartiges, French niin., Feb. 20, 1857, S. Ex.

Doc. 9, 35 Cong. 1 sess. ; Lawrence's Wheaton (18()3), 173, note 59.

6 Dip. Cor. 1804. IV. 15, 18.
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afterwards disclaimed, but the seizure of tiie islands was accompanied

with a manifesto in which it was intimated that, as Spain had never

acknowledged the independence of Peru, she might rightfully reassert

her ancient title to them."

When intelligence of these things reached Chile it })roduced great

excitement. May 4. 1804, Senor Tocornal. then minister for foreign

affairs, addressed to the governments of America a circular, protest-

ing against the Spanish manifesto; but, as his circular was not con-

sidered sufficiently demonstrative, he resigned and was succeeded by

Sefior Covarrubias. It was understood that orders were issued to

officials along the coast to refuse supplies and coal to Spanish men-t)f-

war, and in September. 18()4, a decree was pronndgated declaring

coal to be contraband of war and directing that supplies of it be with-

held from public vessels of a state employed in hostilities against

another state.^

The relations between Spain and Chile were soon disturbed by

other incidents. In a note of May IH, IcSC,,"), Mr. Tavira, the Spanish

minister at Santiago, set forth the grievances of his Government,

embracing poi)ular atl'rontslo the S])anish flag, at which officials were

alleged to have connived; Mr. Tocornal's circular of May 4; the

permission given to the Peruvian war steamer Lerzundi to obtain

munitions of war and supplies and to enlist men, while obstacles were

|)laced in the way of sending supplies to the Spanish scjuadron; the

failure to prevent unlawful expeditions; the refusal to allow Span-

ish steamers to take coal, and the decree declaring coal to be contra-

band of war. with the object of prejudicing Spain: the subsiMiuent

permission given to Peru to purchase horses, which were contraband

of war by the law of nations: and the failure to bring actions for cer-

tain libels in the press. Of these causes of complaint Mr. Covarru-

bias gave explanations, which Mr. Tavira pronounced satisfactory.

The Spanish (iovernment. howevei-. rej)udiated his actioii as being

in conflict with his instructions, which recpiired a disavowal of or

anology for the acts complained of, and a salute to the Spanish flag.

If these demands were refused. Admiral Pareja, commanding the

Spanish forci's in the Pacific, was directed to address a circular to

the Spanish-American republics, assuring tlu'm that Sj)ain had no

designs on their territory or indejxMidence. and then to blockade the

whole Chilean coast, and if, after a month, this should not prove to

Ik^ effectual, to take any and every (Jther measure legitimate in war.

The point on which Spain specially insisted was the salute to her

flag. Sept. 17. ISti.'), Admiral Pareja sent the Chilean (ioveinmcnt an

ultimatum. It was ivjecte«l, and a blockad*' was pi-oclaimed. Chile

o Dip. Cor. \Hi'A. IV. •i:\. :vi. :?.".. sT. s'.i.

«• Dip. Cor. 18<H. IV. 17t>-t8;{. lSl>-l<»o.
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responrlecl by a declaration of war." The Spanish naval operations

proved to be a failure. The man-of-war Covadonga was captured by

(he Chileans, and was incorporated into a joint Chilean-Peruvian

fleet, whicli was fitting out at the island of Chiloe. Admiral Pareja

died, and was succeeded by Seiior Castro Mendez Nunez, of the iron-

clad Xifnuincia, the most formidable of the Spanish ships. About

ihe middle of March, 186G, an alliance having meanwhile been con-

cluded between Chile, Peru, Ecuador, and Bolivia, Admiral Xuiiez

received, with a formal appointment as commander-in-chief and

plenipotentiar}', peremptory instructions. General Kilpatrick, then

United States minister to Chile, and Commodore John Rodgers, com-

manding a special United States squadron at Valparaiso, labored in

vain to bring about a pacific adjustment. Admiral Xuiiez stated that

the only terms which his instructions would permit him to accept

were (1) a note disclaiming an intention to insult Spain, and declar-

ing that the treaty of peace was (mly interrupted, not broken, by the

declaration of war, and in proof of this the return of the Covadonga,

and all other prizes; (2) a responsive declaration by Spain of a

return of friendship, together Avith a disclaimer of any desire for

conquest in America or of exclusive influence in American repub-

lics, and in proof of this the return of all prizes in the possession of

the Spanish squadron; (3) after this exchange of notes, a reciprocal

salute of '21 guns, the first gun to be fired from the Chilean forts,

when, this accomplished, he would proceed to Santiago and present

his credentials as envoy extraordinary and minister plenipotentiary

and enter into negotiations for a permanent settlement.

On the morning of March 27 Admiral Nuiiez notified the diplo-

matic corps, the dean of the consular body at Valparaiso, and the in-

tendente of the city that he would open his batteries on the morning of

Saturday, the 31st, thus allowing four days to noncombatants for

removing their effects, and that he would endeavor to injure only

public property. In a manifesto he declared that repeated and inef-

fectual attempts to engage the allied fleet, which sheltered itself from

attack in the shallow waters of Chiloe, and " the persistence of Chile

in refusing the amends justly demanded of her, imposed upon Spain

the painful but unavoidable duty of making her feel all the weight of

rigor to which that country exposes itself which absolutely refuses to

recognize the duties imposed upon the civilized communities of the

universe."

The foreign residents of various nationalities addressed petitions

and sent deputations to the foreign ministers and to the commanders
of the foreign naval forces, praying for protection against the bom-
bardment. Gen. Kilpatrick convoked a meeting of the diplomatic

a Dip. Cor. 1865, II. 545-552, 556, 557; 1866, II. 345, 349-362, 364-365.
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corps, but only the representatives of Italy and Prussia appeared

;

and it was decided that it was inexpedient for the American naval

forces to make any physical opposition, in view of the course of the

ministers of England and France. *' Had those representatives,"

says Gen. Kilpatrick. " asked that our forces cooperate with those

of England to that end, and thus given us moral support in our con-

templated action, neither Commodore Rodgers nor myself would

have hesitated to have used force to prevent the destruction of

this city."

All the consular body, except the representatives of the Argentine

Kepublic, Belgium, England, and France, joined in a protest to

Admiral Xuiiez, " In the face of the civilized world, against the

consummation of an act which is in contradiction with the civilization

of the age." The consuls of England, France, and the Argentine

Republic made a joint and similar protest. The Belgian consul

protested separately.

General Kilpatrick, in a written communication to Admiral Nunez,

said: "While belligerent rights permit a recourse to extreme meas-

ures for the carrying out of legitimate military operations, they do

not include the wanton destruction of private i)roperty, where no

result advantageous to the lawful ends of the war can be attained.

International law expressly exempts from destruction purely com-

mercial communities, such as Valparaiso, and the undersigned would

beg his excellency to consider most earnestly the innnense loss to

neutral residents, and the impossibility of removing, within the brief

term allotted to them, their household goods, chattels, and merchan-

dise. If, however, his excellency persists in his intention, . . .

it only renuiins for the undersigned to reiterate, in the clearest man-
ner, in the name of his Government, his most solemn protest against

the act as unusual and unnecessary, and in contravention of the laws

and customs of civilized nations; reserving to his (iovernment the

right to take such action as it may deem proi)er in the i)rv'mises."«

The British minister, Mr. Thomson, in a simihir protest drew
attention to the large neutral interests at stake and the impossibility

of with<h-awing them in four days, and to the futility of the pro-

posed measure from a military point of view; and. re-erving all the

rights of his (lOvernment in the premises, he declared: " In attack-

ing an open and undefended town an act will be- committed against

the laws and usages of war. against the rules established by inter-

national law. and against the laws of humanity." ''

The diplomatic representatives of France, Italy, and Prussia also

j)rotested.''

o Dip. Cor. 1860, II. .sav-.mi.

OKr. & For. State Piuhts. LVI. OTrfl.

<-lJll). Cor. lam, II. 4()4.
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On tlie inoriiiiig of March 29 General Kilpatrick advised Mr.

Covarnibias tlial Admiral Nunez Avas disposed to say to the inten-

deiite of \'alparaiso that, inasmuch as it was a i^urely commercial and

unfortilied i)ort, the magnanimit}' of Spain would not permit its

destruction if Chile, in reply, would state that she yielded to magna-
Jiimity what she refused to yield to force. Mr. Covarrubias answered

by proposing that, as Admiral Nunez had given as a reason for the

bombardment that he could not meet the vessels of the* allies, their

squadron should be placed 10 miles from Valparaiso, there to engage

an equal force from the Spanish fleet (the Xumaneia being ex-

cluded). Commodore Rodgers to match the ships and act as umpire.

Admiral Nuiiez declined this proposal, saying that as a military man
he knew the superiority of his forces, and should, of course, avail

himself of it."

On the morning of March 31 the bombardment took place, lasting

three hours. The shots were chief!}' directed at the public build-

ings—the bonded warehouses, the intendencia, and the railway sta-

tion. Four of the warehouses were destroyed, containing neutral

property valued at $10,000,000. AMiite flags were at the Admiral's

request placed on the hospitals and churches, but some of these were

struck. A part of the streets Planhada and Cocharne, extending

from the intendencia toward the customs stores, was destroyed by

fire, and some twentj'-five private dw^ellings were consumed. The
total loss was estimated at $15,000,000, less than 5 per cent of which

fell on Chileans. Two or three persons were killed and as many
wounded.''

Mr. Seward, in acknowledging General Kilpatrick's dispatches,

said: '"The conclusion at which you arrived . . . that it was

not your duty to advise or instruct Commodore Rodgers to resist the

bombardment by force, is accepted and approved." <^ Subsequenth'

Mr. Seward, in a letter to the Attorney-General, expressed the opin-

ion that citizens of the United States domiciled in Valparaiso would
have no claim for indemnity either against Spain or against Chile,''

and the Attorney-General gave to this view his sanction.*^

Mr. Welles, Secretary of the Navy, in his annual report of Dec. 3,

1866, stated that Commodore Rodgers '" was not required to interpose

his force against or for either party
:

'" that it was " his duty, even

while endeavoring .to mitigate the harsh severities of war, to main-

« Dip. Cor. 1866, II. 391, 392.

6 Dip. Cor. 1866. II. .S86-393: 56 Br. & For. State Papers, 971. For a circular

of Mr. Covarrubias of April 1, 1866, on the liombardment, see Dip. Cor. 1866. II.

421.

' Dip. Cor. 1866, II. 411-412.

<* Mr. Seward. Sec. of State, to .Mr. Stanbery. At. Gen.. Aug. 24, 1806, 74 MS.
Dom. Let. 64.

e Stanbery, At. Gen., 1866, 12 Op. 21.
'
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tain a strict neutrality;" and that, "the officers of other neutral

powers having declined to unite in any decided steps to protect the

city, no alternative remained for him to pursue consistently with the

position of this Government towards the parties than that which

he adopted." "

Lord Clarendon, on hearing of the bombardment, described it in

a connnunication designed for the Spanish (lovernment as " a wanton

destruction unparalleled in modern times and unjustifiable on any

gromids, of a vast amount of neutral i)roperty stored up in the maga-

zines of a defenceless town, without any material damage to the

enemies of Spain, but with most disastrous consequences for those

whom Spain professes to regard as friends." It appears, however,

that Admiral Denman had been instructed " not to transgress the

limits permissible to the representative of a neutral power, or to asso-

ciate himself with any proceedings of the United States commodore
which might be inconsistent with the neutral character." **

The opinion of publicists is expressed by Hall, who declares that
'' the act gave rise to universal indignation at the time, and has never

l3een defended."
''

The bombardment practically ended hostilities in Chile; but, to

the great inconvenience of neutral powers and particularly of the

United States, it effectually blocked the way to the conclusion of a

p^ace.** At length, after repeated efforts at mediation, a conference

between representatives of Spain and the allies was opened at Wash-
ington Oct. 29, 1870, under the presidency of Mr. Fish. April 11, 1871,

an armistice was concluded whereby the de facto suspension of hos-

tilities was converted into an indefinite truce, which was not to be

broken by any of the belligerents except on three years' notice, given

through the Government of the United States; and so long as the

truce lasted all restrictions on neutral connnerce were to cease. The
last session of the conference took place January 24, 1872. Mr. Fish

renewed his entreaties for a permanent peace. The Spanish minister

declared this to be the desire of his (Jovernujent. The Chilean min-

ister, with the support of the ministers of Peru and Ecuador, replied

that peace would be uiade if Sj)ain would " remove the obstacle " by

making reparation for the bombardment of Valparaiso. The .Span-

i^-h luinister declined to euter into a disciission which could |)r()duce

'• no l)eneficial result." At this announcement Mr. Fish expressed

his disappointment, declaring that the United States had hoped that

n Mcssii^jos iiiul I)«M-uin«'nts. ISIMM!". .Miiid^iiitMit. T(t.*{.

o.".*; Mr. & For. State Tiiiwrs, iMU. !C>;!-<.».">4. !IS7.

'•Int. I>a\v (4th e<l. > .V^'i. Sw Calvo. Droit Iiil. (.".tli »m1. » VI. S »'_'S.

<* MiUtiiry lu'cosslty " (l(!<*s ii(»t iMTiuit . . . tin- doin^: of :iny liostilc ai't

that wfnihl make the rettjrn of {h'swo iiiiiHM-ossarily dillicalt." (Stcwktoii, .N'aval

War ('o(I«', art. ;{.)

II. Doc. 551—vol 7 24
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in view of the great changes which had taken place in the executive

government of Spain, " the present sovereign . . . might not be

held morally accountable for the severe act of his predecessor in the

assault on Valparaiso, but might satisfy the natural sensitiveness of

Chile by expressing regret that the Government of Isabel II. had

omitted to offer Chile satisfactory explanations on that subject."'

Nearly twenty years elapsed before treaties were made by Spain with

Peru and Bolivia, the first of the allies with which she was able to

conclude a formal peace."

In 1879 the ministers of France, the United States, Great Britain,

Italy, and Germany, in Peru, addressed a remonstrance to the

admiral of the Chilean squadron against the bombardment of unfor-

tified commercial towns, as illustrated in the proceedings of the

squadron in Mollendo and Pisagua, and in a lesser degree at Iquique.

The American minister declined to sign the document till it had been

so altered as to make the protest dependent on the truth of the facts

assumed in it. Mr. Evarts commended the prudence of the minister

in this regard, as it was subsequently alleged that the firing on one of

the places mentioned was in retaliation for the firing on a flag of

truce. In regard to the law applicable to the bombardment of unfor-

tified places, Mr. Evarts referred to and inclosed a copy of the

opinion of Attorney-General Stanbery, of August 31, 1866, 12 Op. 21,

holding that no claim for compensation of private individuals grew

out of the bombardment of Valparaiso by the Spanish fleet on March
31, 1866.

Mr. Evarts. See. of State, to Mr. Christiancy, min. to Peru, No. 20, June

18, 1879. For. Rel. 1879, 883. For the remonstrance, see id. 873.

As to the Mello insurrection in Brazil, in 1893, see supra, § 70.

As to efforts to secure the neutrality of Shanghai during the war between

China and Japan, in 1894, see For. Rel. 1894, App. I. 58.

As to the threatened bombardment of Port au Prince by a German man-
of-war in 1897, see Mr. Powell, min. to Hayti. to Mr. Sherman, Sec.

of State, tel., Dec. 4, 1897. 223 MS. Dom. Let. 165 ; and supra, § 954.

6. British-French Discussions, 1882, 1888.

§1171.

A discussion of the subject of coast warfare was started in 1882

by Admiral Aube, of the French navy, who, in an
ritis renc

article against the proposed discontinuance of Roche-
I}isCUSSions

fort as a military port, argued that " as wealth is

the sinews of war, all that strikes at the wealth of the enemy, a

a Moore, Int. Arbitrations, V. 5048-5056. As to a resolution of the Chamber
of Commerce of New York on the bombardment of Valparaiso, see Mr. F. W.
Seward, Acting Sec. of State, to Mr. Wilson, May 22, 1866, 73 MS. Dom. Let, 139,
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fortiori all that strikes at the sources of his wealth, becomes not

only legitimate, but imposes itself as obligatory. It must therefore

be expected to see the fleets, mistresses of the sea, turn their power
of attack and destruction, instead of lettin'g the enemy escape from

their blows, against all the cities of the coast, fortified or not, peace-

ful or warlike, to burn them, to ruin them, and at least ransom

them without mercy. This was the former practice; it ceased: it

will prev^ail again." " Similar views were expressed by other French

writers." Contrary opinions were maintained by Admiral Bourgois,

who deprecated any suggestion of repudiating "the principles of

the law of nations which protect inoffensive citizens, noncombatants,

and open and undefended towns against the horrors of war." '^

The effect of these discussions was reflected in the British naval

maneuvers of July and August, 1888, in which the enemy's fleet

shelled '* fine marine residences and watering places " and levied ran-

soms on undefended towns.** These proceedings were objected to by

Holland, on the ground that they might be cited as giving an im-

plied sanction to such a mode of hostilities.'' They were also con-

demned by Hall, who declared that " the plea . . . that every

means is legitimate which drives an enemy to submission . . .

would cover every barbarity that disgraced the wars of the seven-

teenth century:" that the proposal to revive in maritime hostilities

a practice which had been " abandoned as brutal in hostilities on

land" was "nothing short of astounding;" but that, before such

things were done, " states are likely to reflect that reprisals may be

made, and that reprisals need not he confined to acts identical with

those which have called them forth." '

7. Chilean Ukvolution, 1891.

§ 1172.

As to the insurrection in Brazil. 180.'{. see supra, § 70.

January Ifi, 1891, during the contest between the government of

Balmacedo and the Congressiona lists, two forts at Valparaiso fired

o Re\nie des Deux Mondes. L. 314, March I.'). 1882.

&M. Etienne Laniy. Kevue des Deux Mondes. LIU. :{20. Sept. 1.'). 1882; M.

(Jaltriel Charnies. "La HC-fornie Maritime," Uevue des Deux Mondes. LXVL
872, LXVIII. 127, 770, Dee. l.'i, 18H4 ; .March 1. 18.S."> ; April 1.^). ISS.",.

'' " LeH Torpilles et lAi Droit des Ciens." La Xouvelle Uevue, .Vpril 1. Iss*!.

404: "La Di^fense des Cotes et Les Ton>iIleurs." De<'. 1, 1887. 489, and Vvh. 1,

188.S, 4r),'{. In the same pultlication, .lune 1. 18.sri. 474. there is a reply to .V<lmirnl

HourRois's first article by " I'n ancien olhcvr de marine."
<* The Ix>ndon Tiiitrs, .\ur. 7, 18,s,S.

« Studies In Int. Law. !h; et se«j.

f Int. Law (4th eU.), 556.
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on the Con^rossionalist man of war Blanco Encalada. killing and

wounding a number of persons on board. The attack " was not

returned for reasons of humanity toward the people and the town.""

February IC), 1891, a report having reached Iquique that the gov-

ernment troops had been defeated on the pampas near that place, the

iutendente surrendered the town to the Congressionalists, who occu-

])ied it with their naval forces. Early in the morning of February

19 government troops, about 250 strong, surprised the city, and the

nuirines retired into the custom-house, where they were supported by

the squadron. Firing continued all day, and two fires broke out.

Late in the afternoon a British naval officer, at the request of the

revolutionary leaders on the Blanco Encalada, went ashore under a

flag of truce, and arranged a suspension of arms to enable foreigners

and noncombatants to leave the town. But for this, said the Brit-

ish Admiral. Hotham, " Iquique would have disappeared, and with

250 drunken Chilean soldiers, no discipline nor police, and supple-

mented by roughs, the sufferings, and Avorse, of noncombatants,

especially women and children, may be imagined.'' '^

March 20, 1891, Mr. Tracy, Secretary of Navy, addressed to Rear-

Admiral Brown instructions in relation to the protection of American

interests in Chile during the revolution then going on. With ref-

erence to the fleet of the Congressional party, whose belligerency

had not been recognized by the United States, Mr. Tracy said

:

" Should the bombardment of any place, by which the lives or

property of Americans may be endangered,- be attempted or threat-

ened by such ships, you will, if and Avhen your force is sufficient for

the purpose, require them to refrain from bombarding the place until

sufficient time has been alloAved for placing American life and prop-

erty in safety. You will enforce this demand if it is refused, and if

it is granted, proceed to give effect to the measures necessary for the

security of such life or property."

'

July 7, 1891, Mr. Kennedy, British minister at Santiago, inclosed

to Lord Salisbury a correspondence relating to the then recent bom-
bardment of the town of Pisagua without provocation or notice of

any kind by the Chilean Government ships Almirante Condell and
Imperial, on June 8, 1891. Among the inclosures there was a pro-

test of the consular body at Pisagua, which stated that the vessels

came close into the port about 2 o'clock in the afternoon, and without

notice of any kind began to fire their guns into the town, causing

much damage. On July 7th Mr. Kennedy addressed a protest to

« Blue Book, Chile. No. 1 (1892), 24. This alistention on the part of the Con-

gressionalists is said to have been due to the influence of Captain St. Clair, of

H. M. S. Champion. (Id. &3.)

» Blue Book. Chile. No. 1 (1802), S2-8.S.

c H. Ex. Doc. 91, 52 Cong. 1 sess. 245. See, also, id. 237, 244.
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the Chilean Government characterizing the proceeding as being

'^opposed to the recognized principles of international law or of civil

warfare." He also reserved all rights of British subjects as to prop-

erty destroyed.

August 25, 1891, Mr. Kennedy's protest was approved by Lord
Salisbury."

8. Rules of Institute of International Law, 1896.

§ 1173.

The question of the bombardment of open towns by naval forces

was considered by the Institute of International Law at Cambridge

in 1895, and at Venice in 1890. At the latter session rules were

adopte<l which were designed to supplement, in regard to this (|ues-

tion, the Manual of the Laws of War previously resolved upon at the

session at Oxford. The rules, which were adopted September 29,

1896, were as follows: ''

"Art. 1. There is no difference between the rules of the law of war
as to bombardment by military forces on land and that by naval

forces.

"Art. 2. Consequently there apply to the latter the general princi-

ples enunciated in art. 32 of the Manual of the Institute— i. e., it is

forbidden (a) to destroj^ public or private property, if such destruc-

tion is not commanded by the imperious necessity of war; (h) to

attack and bombard localities which are not defended.

"Art. 3. The rules enunciated in arts. 33 and 34 ' of the Manual

are equally applicable to naval bombardments.

"Art. 4. In virtue of the foregoing principles, the bombardment

by a naval force of an open town— i. e., one not defended by fortifica-

tions or other means of attack or of resistance for immediate defense,

or by detached forts situated in ])roxiniity to it, for example, at the

maximum distance of from 4 to 10 kil., is inadmissible, except in the

following cases:

aBliie Book. Chile. No. 1 (1892). 198. 218. See Calvo, Droit Int. (.5th eti.) VI.

§ 428 Pt seq.

«• AiimiJiire. XV. .'il.T

<• .T?. Thf <-<)iiiiniiii<lor of tlip nttnokinj: troops onght. excopt in cnm* of nssMult.

before iK'^innin^ a iHtniltardnient. to do nil he can to advisp tiio local autlioritics.

'M. In <asp (if iMtinltardnuMit all iipcdfui nipasnrps shall Ih' tak«'n to spare, if

It Ik* posslhip to «lo so. huildinKs dcvotiMl to rplijiion and charity. t<> tlip arts and

sciences, hospitals, and de|KJts of sick and wonndcd. This on condition, how
ever, that such places Ik* not made use of. dlnn-tly or indirectly. ft»r purposes of

defense.

It is the duty of th<' Itesiened to desijrnate suih l>uildint;s liy suitalilc marks or

signs. Indicated in advance to the l)esieger.
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"(1) In order to obtain by means of requisitions or of contribu-

tions what is necessary for the fleet.

'' Nevertheless, such requisitions and contributions must remain

within the bounds prescribed by arts. 56 and 58 " of the Manual of the

Institute,

"(2) In order to destroy dockyards, military establishments, de-

pots of munitions of war, or vessels of war found in a port.

"' Moreover, an open town which is defended against the entrance

of troops or of disembarked marines may be bombarded in order

to protect the landing of soldiers and of marines if the open town

attempts to prevent it, and as an auxiliary measure of war in order

to facilitate an assault made by the troops and disembarked marines,

if the town defends itself.

" There are specially forbidden bombardments whose sole object is

to exact a ransom {Brandschatz)^ and, with greater reason, those

destined only to induce the submission of the country by the destruc-

tion, without other motive, of peaceable inhabitants or their property.

"Art. 5. An open town may not be exposed to bombardment by the

sole fact:

"(1) That it is the capital of a state or the seat of government

(but, naturally, these circumstances give it no guarantee against

bombardment)

.

"(2) That it is actual!}" occupied by troops, or that it is ordinarily

garrisoned by troops of various arms, destined to rejoin the army in

time of war."

9. Discussions in the Hague Confebence.

§ 11T4.

By Article XXV. of the " Regulations respecting the Laws and

Customs of War on Land," adopted at The Hague July 29, 1899, " the

attack or bombardment of towns, villages, habitations, or buildings

which are not defended is prohibited."

In the deliberations of the second committee, the delegate from

Italy proposed that this article should be made ajjplicable to bombard-

ments by naval forces. Objections were made to this proposal (1)

a 56. Impositions in kind (requisitions), levied upon communes, or the resi-

dents of invnded districts, should bear direct relation to the generally recognized

necessities of war. and should be in proportion to the resources of the district.

Requisitions can only be made, or levied, with the authority of the connnanding

officer of the occupied district.

58. The invader can not levy extraordinary contributions of money, save as an

equivalent for fines or imixjsts not paid or for payments not made in kind.

Contributions in money can only be imjwsed by the order, and uiwu the responsi-

bility, of the general in chief, or that of the superior civil authority established

in the occupied territory ; and then, as nearly as possible, in accordance with

the rule of apportionment and assessment of existing imposts.
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because of the incompatibility of an absolute prohibition with th(,»

possible necessities of a naval force in regard to obtaining supplies,

and (2) because of the inopportuneness of the proposal. The commit-

tee, on motion of its president, then expressed the opinion that the

matter should be examined by a future conference. The British dele-

gate, however, adverted to the fact that hir; Government had refused

to take part in the Brussels Conference (1874) except on condition that

naval questions should remain outside the delibyrations. He added

that he did not desire to touch the merits of the ((uestion. but to

declare that for the reason indicated it was impossible for him to

associate himself with the committee's expression of opinion; and :it.

his request the fact that he abstained from voting on it was entered

on the record.

The conference, in its final act, July 29, 1899, voted certain wishes,

among which was the following:

" The conference expresses the wish that the proposal to settle

the question of the bombardment of ports, towns, and villages by a

naval force may be referred to a subsequent conference for con-

sideration."

This wish formed one of five which '' were voted unanimously,

saving some abstentions," the English delegates having abstained

from voting.

Conff^rence Internationale de la Palx, III. 27-28; Blue Book, Misc. No.

1 (1899), 289; For. Rel. 1899, 513, 520.

II. MINES AND TORPEDOES.

§ 1175.

In February, 1866, Admiral Xuiiez, then in command of the

Spanish fleet before Valparaiso, Chile, on hearing that an attempt

would l)e made from the town to destroy his vessels with torpedoes,

caused the Chilean Government to be informed that if such an at-

tempt was made he would instantly open fire on the town.

March 3, 1800, Admiral Denman wrote to the Lords Commissioners

of the .Vdmiralty that l>.e intended to use two of his ships to enforce

twenty-four hours' delay l)efore the Spanish squadron should open

fire on Valparaiso, in the event of the use of torpedoes against the

Spanisii ships. This intention tiie lords considered " not to l)e

justified by any rule of international law." Apiil M'k IStlO. Lord

Clarendon instnu-ted the British minister in Chile that he had con-

sulted the law officers of the Crown on the sul)ject, and that in the

opinion of Her Majesty's (Jovernment the coui-se which the Sj)anish

admiral iuid declared he woidd pursue would, under tlie circiun-

stances stated, " 1m' justifiai)le by interiuitional law." " Ilrr Majesty's

Government," said Lord Clarendon, *" think it impossible to deny the
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belligerent right of Chile to employ torpedoes against the Spanish

squadron; and equally impossible to deny the belligerent right of

Sixain to bombard the town which those instruments are emplo3'ed to

protect. In the opinion of Her Majesty's Government, however,

it would be highly impolitic on the part of the Chilean Government

to give cause to the Spanish commodore to put his threat into

execution."

oG Brit. & For. State Papers (ISCi-ISGC). 9.37, 930.

" The employment of torpedoes is so recent a belligerent device

that it is believed the powers as yet have had no opportunity to con-

sider the general regulations, if any, to which they should be sub-

jected. For this reason I now forbear to express any opinion upon

the proceeding to which you advert," i. e., the indiscriminate placing

by order of Turkey of torpedoes in the bed of the Danube during

the war with Russia.

Mr. Evarts, Sec. of State, to Mr. Shishkin, Russian min., June 12, 1877,

For. Uel. 1877, 47r..

In 1880 the British minister at Lima reported to his Government

that the Peruvians had, during the then pending war with Chile,

made u^e of boats containing explosive materials, with the object of

destroying the enemy's ships, and that in some instances these boats

had been set adrift on tile chance of their being fallen in with by

some of the Chilean blockading squadron. The British minister

was instructed by Lord Granville " to protest in the strongest man-
ner against a practice which is fraught with so much danger to the

vessels of neutral powers in the free navigation of the high seas,

and to state that Her Majesty's Government will hold the Peruvian

Government responsible for any damage which may be caused to

British vessels by the practice in question.''

Sir Edward Tliornton. British min.. to Mr. Evarts, Sec. of State, Jan. 17,

1881, MS. Notes from Great Britain.

With reference to the report that Peru had made use of " boats

containing explosive materials," which had " in some instances been

sent adrift on the chance of their being fallen in with by some of

the Chilean blockading squadron," the American minister at Lima
was instructed, should he find on inquiry the report to be well

founded, to make a " strong representation '' to the Peruvian Gov-
ernment, and to say that the United States must hold Peru respon-

sible for any damage done to American vessels. A means of warfare

so dangerous to neutrals, if it had been adopted, should, it was said,

" be at once checked, not only for the benefit of Peru, but in the
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interest of a wise and chivalrous warfare, which should constantly

aflford to neutral j^owers the highest possible consideration."'

Mr. Evarts, Sec. of State, to Mr. Christlancy, Xo. 119, Jan. 25, 1881. For

Rel. 1881, 857.

During ihe insurrection in Brazil in 1893 the American minister

at Rio de Janeiro reported that the commanders of foreign vessels

had asked the insurgents to cease firing while they searched the har-

bor for floating torpedoes. The American minister asked whether

he might join with his colleagues of the diplomatic corps to the end

of securing like action on the part of the Government forts. The
J)epartment of State instructed him " to join in the request, which

jhould be made to both parties, if the floating torpedoes are proving

a damage to neutral ve.ssels, that they permit the removal of those tor-

pedoes."

Mr. (Jresham. Sec. of State, to Mr. Thompson, niin. to Brazil, tel., Nov.

17. 18!«. For. Kel. 1S!):{. 75.

" Under the direction of the Chief of Engineers submarine mines

were placed at the most exposed points. Before the outbreak of the

war permanent mining casemates and cable galleries had been con-

structed at nearly all important harbors. Most of the torpedo mate-

rial was not to be found in the market, and had to be specially manu-

factured. Under date of April 19, district officers were directed to

take all preliminary measures, short of the actual attaching of the

loaded mines to the cables, and on April 22 telegraphic orders were

issued to place the loaded mines in position.

'' The aggregate number of mines placed was 1,535, at the princi-

pal harbors from Maine to California. Preparations were also made
for the planting of mines at certain other harbors, but owing to the

early destruction of the Spanish fleet these mines were not placed."

President McKinley, annual message. Deo. 5, 1898. For. Rel. 1898. i.vi.

As to the notice given of tlie mines in New Yorlc Ilarlwir. see Mr. Day. Sec.

of State, to Sir .1. l'auncefot<'. liritisli :iml»ass.. .May 11. 1S'.»S. MS.

Notes to British Leg. XXIV. IS:?.

Accompanying the notice given liy the I'niteil States of the placing of

mines there were regulations for the navigation of the entrames to

harlM)rs, iH^nding war.

At the conference at The Hague, in 1S99, the president of the sec-

ond subcommittee of the .second conuiiittee suggested for discussion

the subject of the use of subnuirine torpedo boats, intimating at the

same time that if (me nation adopted thes<' terrible weajxnis iill should

Ije free to <lo so.

Capt. Siegel thought that, if other nations would airrci' not to

adopt ships of this kind, (Jermany would adheic to the understanding.

Capt. Mahan reserved his opinion and that of his (lovennuent.
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The Aiistro-Hiingarian delegate said that his Government had no

such boats which were not sufficiently developed to be of practical

use. Personally he thought they might be employed for the defense

of ports and roads and render very appreciable service.

The Danish delegate thought his Government would agree to forbid,

if others would.

The French delegate thought they had an eminently defensive

object, and it was not necessary to prohibit them.

The British delegate thought his Government would consent to

forbid them if all the Great Powers would agree to do so.

Tlie delegates of Italy and Japan expressed an opinion similar to

that of Caj^t. Siegel.

The Netherlands delegate considered the submarine torpedo boat

an arm of the feeble, and that it could not be forbidden.

The Russian delegate, with a reserve as to unanimity, was for pro-

hibition.

The Siamese delegate reserved the question, (1) as he was in-

structed to adhere as far as possible to humane measures, but (2) as

he thought it necessary seriously to consider the necessities of the

defense of weak states.

The delegate of Sweden and Norway concurred with The Nether-

lands delegate.

The Turkish delegate wished to reserve the use of the weapon as a

means of defense.

Conference Internationale de la Palx, 1899, part 2, p. 88.

Captain Maban, in his report on disarmament, with reference to navies,

observes, in respect of his opposition to the proposal to forbid the

use of projectiles the sole purpose of which was, on bursting, to

spread asphyxiating or deleterious gases

:

"3. That it was illogical, and not demonstrably humane, to be tender

about asphyxiating men with gas, when all were prepared to admit

that it was allowable to blow the bottom out of an ironclad at mid^

night, throwing four or five hundred into the sea, to be choked by

water, with scarcely the remotest chance of escape." (Holls, 495.)

III. CITT1\G OF CABLES.

§ 11T6.

Article X. of the convention of 1884 for the protection of subma-
rine cables outside territorial waters provides that, when there is

reason to believe that an infraction of the convention has been " com-

mitted by a vessel other than a vessel of war," the master of the sus-

pected vessel may be required to exhibit the official evidence of its

nationality. Article XV. provides :
*' It is understood that the stipu-

lations of this convention shall in nowise affect the liberty of action

of belligerents." Lest there might, even after this article, be room
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for niisunderstanding, Lord Lyons offered in behalf of the British

Government the following declaration :
" Her Majesty's Government

understands Article XV. in this sense, that, in time of war, a bellig-

erent, a signatory of the convention, shall be free to act in regard to

submarine cables as if the conv^ention did not exist." The Belgian

delegates submitted a declaration of the same tenor.

Submarine Telegraphic Cables in their International Relations, by

George Grafton Wilson. Naval War College. .\ng. IJKtl, V.i.

During the war with Spain, officers of the United States on several

occasions cut submarine cables owned by neutrals, in order to prevent

the adversary from making use of them in furtherance of hostile

designs. The protection of submarine cables outside territorial waters

is regulated by the international convention signed at Paris, March

14, 1884. I'his convention, to which the United States is a party,

expressly provides that its stipulations " shall in nowise affect the

liberty of action of belligerents." The precedents as to such action,

prior to the war with Spain, were not numerous, since communication

by cables is a comparatively recent thing. On the outbreak of the

war, the Government of the United States considered " the advantage

of declaring telegraph cables neutral," and to that end directed its

naval forces in Cuban waters to refrain from interfering with them
till further orders. This inhibition evidently was soon revoked. Early

in May, 1898, two out of three cables were cut near Cienfuegos, with a

view to sever connection wath Havana. On May 16, an unsuccessful

effort was made to cut the Santiago de Cuba-Jamaica cables ; and two

days later one of them was severed 1.3 miles off Morro Castle. May
20, the cable connecting Cuba and Hayti was broken outside the

marine league off Mole St. Nicholas. July 11, the cable connecting

Santa Cruz del Sur, Trinidad, Cienfuegos, and Havana, with Man-
zanillo and the east of Cuba, was cut: as was also, five days later, the

line connecting Santa Cruz and Jucaro. All or nearly all the cables

were the property of neutrals. The neutral (British) cable from

Bolinao, in the Philippines, to Hong Kong was cut by Admiral

Dewey. In all these cases the object of the interruption was to con-

fuse and frustrate the military operations. whetluM- offensive or

defensive, of the enemy.

.N'aval Operations of the War with Spain. IHJ. l.s«;, lios. Joft, iMo. I'll.

244. '2^rt: and supra, S 1(».'.<>.

IV. rins()\HRfi.

§1177.

"The Attorney-(ieneral of the United States has given it as his

opinion, and in it I concur, that any American citi/.eii. being a
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pilot, may laAvfiilly exercise his usual functions as pilot on board of

any vessel of war; and if during his employment on board an

engagement shall take place, his being on board is not to be con-

sidered as criminal, but accidental and innocent."

Mr. Randolph. Sec. of State, to Mr. Fauchet, Sept. 17, 1794, 7 MS. Doiu.

Let. 268.

A French decree " that every foreigner found on board the vessels

of war or of commerce of the enemy is to be treated as a prisoner of

war, and can have no right to the protection of the diplomatic and

commercial agents of his nation," is in contravention of the law of

nations.

Mr. Madison. See. of State, report. Jan. 2.5, 1800, 1.5 MS. Doni. Let. 70.

" 9. The crews of blockade runners are not enemies and should be

treated not as ])risoners of war, but with every consideration. Any of

the officers or crew, however, whose testimony before the prize court

may be desired, should be detained as witnesses."

Instructions to V. S. Blockading Vessels and Cruisers. General Orders,

No. 492, June 20, 1898, For. Rel. 1898, 781.

See Mr. Seward, Sec. of State, to Mr. Welles, Sec. of Navy. May .5, 1864,

64 MS. Dom. Let. 207.

Count Bismarck in 1870 denied that sailors on captured merchant vessels

could he made prisoners of war, and threatened and executed reprisals

on France for acting on that principle. (Hall, Int. Law, .5th ed. 407.)

After the outbreak of war between the United States and Spain

in 1898, various Spanish merchant vessels, captured as prize by the

American naval forces, Avere sent to Key West for judicial proceed-

ings. The officers and crews, in order to afford them subsistence,

Avere turned over to the military authorities and were " harbored

and i^rotected " at the Key West barracks. June 24, 1898, the United

States, being desirous of making an arrangement for sending them

away, notified the French ambassador, who was charged with the

care of Spanish interests, that it would give instructions for their

subsistence and jjrotection on their way to a place of embarcation.

June 30, 1898, notice was given that they would be sent to New
York, where it was requested that they should be committed to the

care of the consul-general of Austria-Hungary, to whom the protec-

tion of Spanish interests at that port was entrusted!

In a case where a Spanish brig flying the flag of Honduras was
captured while attempting to run the blockade of Havana, and was
condemned and ordered to be sold, the United States, while disclaim-

ing any desire to detain the persons found on board, stated that it

did not think itself under '' any obligation to provide them witli the

means of transportation, especially as the devices resorted to by the
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brig for the purpose of escaping hnvful capture must have been

known to those on board."

For. Rel. 1898, 780, 795-8(X).

The Spanish steamer Panama^ while on a voyage from New York

to Havana, was, after the outbreak of war, between the United States

and Spain, captured as prize by the American naval forces. Among
those found on board was a Spanisli sul)ject, Avho gave his name as

Mr. Jiminez Zapatero. As he had in his possession a lot of coast

charts, which he threw overboard, and as he had in his trunk epaulets

and a sword, and admitted that he had some years before been an

officer in the Spanish navy, he was held as a military person and was

sent to Fortress Monroe as a prisoner of Avar. Orders were given to

furnish him with accommodations and treat him according to the

rank that he should claim, but, as he refused to make any statement

beyond giving his name, he was held as a private. xVfter the con-

clusion of the protocol of Aug. 12, 1898, as a preliminary to the con-

clusion of a peace, he was released.

For. Hel. 1898, 794, 798, 8()9.

During the war between the United States and Spain, in 1808, the

officers and crews of various Spanish vessels which were captured as

jirize by the American forces were, while in the custody of the latter,

jillowed to send to and receive from tiieir families in Spain open

communications, as well as to correspond in the same manner with

the owners of the vessels.

For. Kol. 1898, 789-7!X), 792, 793, 794.

In July. 1808. the United States proposed to allow l.GOO Spanish

sailors held at Portsmouth, X. H., as prisoners ()f war. to return on

parole if the Spanish Government would send a neutral" ship for

them.

The Spani.sh (lovernment declined the offer on the ground that

the Spanish naval code imposed a penalty upon prisoners of war who
obtain their i-eleas<' by giving their j)romise not to In'ar arms again

against the enemy. The Si)anish (Jovcriuuent added that, aitliough

this restriction would seem to ap|)]y rathei- to ollicers than to coiumon

seamen, from whom such an engagement was not generally e.\pecte(l.

the ministry of marine did uot feel itself in a position to coiisent to

the adoption of a course with regard to one class of naval forces

which would Ih^ punislu'd as a fault with regard to another.

Vw. Uel. 1898. ;«M-,-;K>8.

Tt was stated by the Japanese minister in Washington, on .V|)ril 0.

1!)04, that his Government had released vtW the passengers on board



372 MARITIME WAR. [§ HTS.

of Russian merchant vessels captured by Japanese cruisers, and even

the officers and members of the crew, except those whose presence was

deemed necessary in the trial before the admiraltj'^ court.

For. Rel. 19()4. 433, 4;M.

Ill May. 1904, tbe Japanese Governuient sought the return by Russia of

the crew of a Japanese vessel which had been sunk by the Russian

fleet off the coast of Corea, as had been done by the Russians in

the case of another Japanese vessel. The matter was submitted to

the viceroy who. " for considerations pertaining to the war." declined

to grant the request. (For. Rel. 1904. 435, 4.36, 721.)

V. TREATMEXT OF .S/r/i: AXD WOUNDED.

§ 11T8.

B}' a convention signed at Geneva, Oct, 20, 1868, by representatives

of North Germany, Austria, Baden, Bavaria, Bel-
Additional articles giixjn, Denmark, France, Great Britain, Italy, The

e e e a
- Xp^i^pj^if^i^^js Sweden and Xorwav, Switzerland,

vention. ' "^

.

Turkey, and Wurtemburg, fifteen articles Avere pro-

posed to be added to the convention of Aug. 22, 1864. Of these

articles, ten (VI.-XY., inclusive) related to marine warfare.

In the subsequent discussions, an amendment to Art. IX. was pro-

posed by France; and in a correspondence betAveen England and

France. Art. X. was elucidated. The fifteen articles, commonly
called the " additional articles of 1868." Avith the French amendment
to Art. IX. in brackets, and the elucidations of Art. X. annexed to

the text, are as follows

:

''Article I. The persons designated in Article II of the Conven-

ton shall, after the occupation by the enemy, continue to fulfil their

duties, according to their wants, to the sick and wounded in the

ambulance or the hospital which thej' serve. When they request to

withdraw, the commander of the occupying troops shall fix the time

of departure, which he shall only be allowed to delay for a short time

in case of military necessity.

"Art. II. Arrangements will have to be made by the belligerent

powers to ensure to the neutralized person, fallen into the hands of

the army of the enemy, the entire enjoyment of his salary.

"Art. III. Under the conditions provided for in Articles I. and IV.

of the Convention, the name ' ambulance ' applies to field hospitals

and other temporary establishments, which follow the troops on the

field of battle to receive the sick and wounded.

"Art. IV. In conformity with the spirit of Article V. of the Con-
vention, and to the reservations contained in the protocol of 1864, it

is explained that for tlie appointment of the charges relative to the

quartering of troops, and of the contributions of war, account only
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shall be taken in an equitable manner of the charitable zeal displayed

by the inhabitants.

'"Art. V. In addition to Article VI. of the Convention, it is stipu-

lated that, with the reservation of officers whose detention might be

important to the fate of arms and within the limits fixed by the

second paragi-aph of that article, the wounded fallen into the hands

of the enemy shall be sent back to their country after they are cured,

or sooner, if possible, on condition, nevertheless, of not again bearing

arms during the continuance of the war.

"ARTICLES CONCERNING NAVAL FORCES.

"Art. VI. The boats which, at their own risk and peril, during and

after an engagement pick up the shipwrecked or wounded, or which,

having picked them up, convey them on board a neutral or hospital

ship, shall enjoy, until the accomplishment of their mission, the char-

acter of neutrality, so far as the circumstances of the engagement and

the position of the ships engaged will permit.

" The appreciation of these circumstances is entrusted to the

humanity of all the combatants. The wrecked and wounded thus

picked up and saved must not serve again during the continuance

of the war.

"Art. VII. The religious, medical, and hospital staff of any cap-

tured vessel are declared neutral, and, on leaving the ship, may remove

the articles and surgical instruments which are their private property.

"Art. VIII. The staff designated in the ])receding article must con-

tinue to fulfil their functions in the captured ship, assisting in the

removal of the wounded made by the victorious party: they will thcTi

be at liberty to return to their country, in conformity with the second

paragraph of the first additional article.

" The stijiulations of the second additional article are applicable to

the pay and allowance of the staff.

"Art. IX. The military hospital ships remain under inartiar l:iw

in all that concejns their stores: they l)econH' the pr()|)erty of tliC

captor, but the latter must not divert them from their sjiecial apj^ro-

|)riation during the continuance of the war.

"I The vessels not equij)ped for lighting, which, duiing |)ea<'e. the

government shall have officially declared to be intend«'d to serve as

floating hospital ships, shall, however, enjoy during the war coiupl'Me

neutrality, both as regards stoics, and also as regards tluMr staff. \)v<>-

vided their ecinipment is exclusively approj)riated to the sp«'cial serv-

ice on which they are employed.]

"-Virr. X. .Vny meichantman. to whatever nation she may Ix^lonii.

charged exclusively with removal of sick and wounded, is |)rolecte<l

by neutrality, but the mere fact, noted on the sliij)*s books, of ilio
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vessel having been visited by an enemy's cruiser, renders the sick and

wounded incapable of serving during the continuance of the war.

The cruiser shall even have the right of putting on board an officer

in order to accompany the convoy, and thus verify the good faith of

the operation.

" If the merchant ship also carries a cargo, her neutrality will still

protect it. provided that such cargo is not of a nature to be confiscated

by the belligerents.

" The belligerents retain the right to interdict neutralized vessels

from all communication, and from any course which they may deem
prejudicial to the secrecy of their operations. In urgent cases special

conventions may be entered into between commanders-in-chief, in

order to neutralize temporarily and in a special manner the vessels

intended for the removal of the sick and wounded.

''Art. XI. Wounded or sick sailors and soldiers, when embarked,

to whatever nation they may belong, shall be protected and taken

care of by their captors.

" Their return to their own country is subject to the provisions of

Article VI. of the Convention, and of the additional Article Y.

"Art. XII. The distinctive flag to be used with the national flag,

in order to indicate any vessel or boat which may claim the benefits

of neutrality, in virtue of the principles of this Convention, is a white

flag Avith a red cross. The belligerents may exercise in this respect

any mode of verification which they may de6m necessary.

" Military hospital ships shall be distinguished b}' being painted

white outside, with green strake.

"Art. XIII. The hospital ships which are equipped at the expense

of the aid societies, recognized by the governments signing this Con-

ventioii, and which are furnished with a commission emanating from

the sovereign, who shall have given express authority for their being

fitted out, and with a certificate from the proper naval authority that

they have been placed under his control during their fitting out and

on their final departure, and that they were then appropriated solely

to the purpose of their mission, shall be considered neutral as well as

the whole of their staff. They shall be recognized and protected by

the belligerents.

" They shall make themselves known by hoisting, together with

their national flag, the white flag with a red cross. The distinctive

mark of their staff, while performing their duties, shall be an armlet

of the same colors. The outer painting of these hospital ships shall

be white, with red strake.

" These ships shall bear aid and assistance to the wounded and

wrecked belligerents, without distinction of nationality.
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" They must take care not to interfere in any way with the move-

ments of the combatants. During and after the battle they must do

their duty at their own risk and peril.

" The belligerents shall have the right of controlling and visiting

them ; they will be at liberty to refuse their assistance, to order them
to depart, and to detain them if the exigencies of the case require

such a step.

" The wounded and wrecked picked up by these ships can not be

reclaimed by either of the combatants, and they will be required not

to serve during the continuance of the war.

"Art. XIV. In naval wars any strong presumption that either

belligerent takes advantage of the benefits of neutrality, with any

other view than the interest of the sick and wounded, gives to the

other belligerent, until proof to the contrary, the right of suspending

the Convention as regards such belligerent.

" Should this presumption become a certainty, notice may be given

to such belligerent that the Convention is suspended with regard to

him during the whole continuance of the war.

"Art. XV. The present act shall be drawn up in a single original

copy, which shall be deposited in the archives of the Swiss Confed-

eration.

"An authentic copy of this Act shall be delivered, with an invita-

tion to adhere to it, to each of the signatory Powers of the Convention

of the 22d of August, 1864, as well as to those that have successively

acceded to it."

The interpretation placed by France and England on Art. X. is to

the following effect:

" The question being raised as to whether, under Article X., a ves-

sel might not avail hei*self of the carrying of sick or wounded to

engage with impunity in traffic otherwise hazardous under the rules

of war, it was agreed that there was no purpose in the articles to

modify in any particular the generally admitted principles concern-

ing the rights of belligerents; that the performance of such services

of humanity could not be used as a cover either for contraband of

war or for enemy merchandise; and that every lx>at which or whose

cargo would, under ordinary circumstances, be subject to confisca-

tion can not be relieved therefrom by the sole fact of carrying sick

and wounded.
" Question being raised as to whether, under Article X., an abso-

lute right was afforded to a blockaded party to freely remove its

sick and wounded from a blockaded town, it was agreed that such

removal or evacuation of sick and wounded was entirely subject to

the consent of the blockading i)arty. It should 1h' permitted for

humanity's sake where the su|)erior exigencies of war luay not inter-

H. Doc. 551—vol 7 25
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vene to prevent, but the besieging party might refuse permission

entirely."

The full text of the French interpretation is as follows

:

"The second paragraph of the additional Article X. reads thus:

* If the merchant ship also carries a cargo, her neutrality will still

protect it, provided that such cargo is not of a nature to be confis-

cated by the belligerent.' ,

''' The words ' of a nature to be confiscated by the belligerent ' apply

equally to the nationality of the merchandise and to its quality.

" Thus, according to the latest international conventions, the mer-

chandise of a nature to be confiscated by a cruiser are

—

" First. Contraband of war under whatever flag.

" Second. Enemy merchandise under enemy flag.

" The cruiser need not recognize the neutrality of the vessel carry-

ing wounded if an}^ part of its cargo shall, under international law,

be comprised in either of these two categories of goods.
'" The faculty given by the paragraph in question to leave on board

of vessels carrying wounded a portion of the cargo is to be consid-

ered as a facility for the carriage of freight^ as well as a valuable

privilege in favor of the navigability of merchant vessels if they be

bad sailors when only in ballast; but this faculty can in no wise

prejudice the right of confiscation of the cargo within the limits

fixed by international law.

" Every ship the cargo of which would be subject to confiscation

by the cruiser under ordinary circumstances is not susceptible of

being covered by neutrality by the sole fact of carrying in addition

sick or wounded men. The ship and the cargo would then come under

the common law of war, which has not been modified by the conven-

tion except in favor of the vessel exclusively laden with wounded
men, or the cargo of Avhich would not be subject to confiscation in

any case. Thus, for example, the merchant ship of a belligerent

laden with neutral merchandise and at the same time carrying sick

and wounded is covered by neutrality.

" The merchant ship of a belligerent carrying, besides wounded
and sick men, 'goods of the enemy of the cruiser's nation or contra-

band of war is not neutral, and the ship, as well as the cargo, comes

under the common law of war.
" A neutral ship carrying, in addition to Avounded and sick men of

the belligerent, contraband of war also is subject to the common law

of war.
" A neutral ship carrying goods of anj^ nationality, but not contra-

band of war, lends its own neutrality to the Avounded and sick which

it may carry.

" In so far as concerns the usage which expressly prohibits a cartel

ship from engaging in any commerce whatsoever at the point of
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arrival, it is deemed that there is no occasion to specially subject to

that inhibition vessels carrying wounded men, because the second

paragraph of Article X. imposes upon the belligerents, equally as

upon neutrals, the exclusion of the transportation of merchandise

subject to confiscation.

" Moi^over, if one of the belligerents should abuse the privilege

which is accorded to him, and under the pretext of transporting the

wounded should neutralize under its flag an important commercial

intercourse which might in a notorious manner influence the chances

or the duration of the war, Article XIV. of the convention could

justly be invoked by the other belligerent.

*'As for the second point of the British Government, relative to the

privilege of effectively removing from a city, besieged and blockaded

by sea, under the cover of neutrality, vessels bearing wounded and

sick men, in such a way as to prolong the resistance of the besieged,

the convention does not authorize this privilege. In according the

benefits of a neutral status of a specifically limited neutrality to ves-

sels carrying wounded, the convention could not give them rights

superior to those of other neutrals who can not pass an effective

blockade without special authorization. Humanity, however, in such

a case, does not lose all its rights, and, if circumstances permit the

besieging party to relax the rigorous rights of the blockade, the be-

sieged party may make propositions to that end in virtue of the

fourth paragi'aph of Article X."

In 1870 the French and North German Governments, although the

additional articles had not become internationally effective, provi-

sionally accepted them, together with the English-French interi)reta-

tions of Articles IX. and X., as a modus vivendi applicable, by land

and by sea, to the war then in progress.

The Spanish Government, by a note of Sept. 7, 1872, declared its

readiness to adhere to the articles.

The President of the United States, March 1, 188-2, acceded both to

the convention of 1864 and the additional articles of 18(>8; but, in his

proclamation of July 26, 1882, promulgating the convention of 1864,

the promulgation of the accession to the additional articles was re-

served till the signatory powers should render them internationally

effective by the exchange of ratifications. By an instruction to its

minister at Berne, Jan. 20, 188H, the United States reserved the right

to omit the bracketed amendment to Art. IX. of the additional arti-

cles, and to make " any other necessary corrections" if the exchange

of ratifications should l)e completed In'tween the signatory and a<lh<'r-

ing powers. This instruction apparently was suggested by the dis-

covery that the amendment, which appeared in brackets in the

English text in the possession of the Department of State, was not

to be found in the original French text adopted at Geneva, Oct. 20,
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1808. It seems that the United States was never furnished with the

amendment and ehicidations till May 4, 1898.

On the breaking out of hostilities with Spain, however, in April,

1898. the United States commissioned the ambulance ship Solace to

accompan}^ the Atlantic fleet as a noncombatant hospital ship, to ren-

der aid to the sick, wounded, and dying, according to the spirit of the

additional articles. To this end the Government issued the following

order

:

" General Orders, ) Navy Department,

No. 487. S Washington, April 27, 1898.

" The Solace having been fitted and equipped by the Department

as an ambulance ship for the naval service under the terms of the

Geneva Convention is about to be assigned to service.

" The Geneva Cross flag will be carried at the fore whenever the

national flag is flown.

'• The neutrality of the vessel will, under no circumstances, be

changed, nor will any changes be made in her equipment without the

authority of the Secretary of the Navy.
" No guns, ammunition, or articles contraband of war, except coal

or stores necessary for the movement of the vessel, shall be placed on

board ; nor shall the vessel be used as a transport for the carrying of

dispatches, or officers or men not sick or disabled, other than those

belonging to the medical department.
" Information as to the special work for which the Solace is in-

tended will be communic.ted to the commander in chief of the squad-

ron by the Department.
" John D. Long, Secretary.''''

Contemporaneously the Swiss Government, as the organ of the sig-

natories of the Geneva Convention, proposed both to the United States

and to Spain that they adopt the additional articles as a modus vivendi

during the existence of hostilities. This proposal was accepted by

both Governments with the amendments of Art. IX. and the elucida-

tion of Article X., above noted.

For. Rel. 1898, 1148, 1150, 1151, 1155; U. S. Treaty Vol. (1776-1887),

3155.

As to the use of the American hospital ship Maine in Chinese waters in

1900, see For. Rel. 1900, 31-33.

The Russian circular of Dec. 30, 1898, embodying the programme of

The Hague Conference, contained the following arti-
The Hague Con- , ,

*=
' ^

vention.
" 5. Adaptation to naval war of the stipulations of

the Geneva Convention of 1864, on the basis of the additional articles

of 1868.
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-' 6. NGutralijsation, for the same reason, of boats or launches em-

ployed in the rescue of the shipwrecked during or after naval battles."

The American delegates to the conference were instructed to give

their " earnest support " to " any practicable propositions " based on

those articles.

A convention on the subject was adopted by the conference, but,

although the " general purpose " of the convention " elicited the espe-

cial sympathy " of the American delegates, a neglect of what seemed

to them " a question of almost vital importance, namely, the determina-

tion of the status of men picked up by the hospital ships of neutral

states or by other neutral vessels,'" led them to refrain from signing

the conv^ention and to submit the matter with full explanations to the

Department of State. The convention was afterwards signed by the

United States, wdth a reservation as to Art. X. The same reservation

was made by Germany, Great Britain, and Turkey.

For. Hel. 1899, 512, 515-516, 535-536.

All the signatory powers being in favor of the exclusion of Art. X.

of the convention of The Hague for the application of the Geneva

Convention to maritime warfare, the Russian Government suggested

that the text of the article be superseded by the word " excluded,"

leaving the number of the articles unchanged. This was done.

Mr. Hay. Sec. of State, to Baron Gevers, No. 3, May 1, 1900, MS. Notes to

Netherlands Leg. VIII. 434.

Art. X. reads as follows : " The shipwrecked, woundetl, or sick, who are

landed at a neutral port with the consent of the local authorities.

must, failing a contrary agreement between the neutral State and the

belligerents, be guarded by the neutral State, so that they can not

again take part in the military operations.

"The exi>ense8 of entertainment and interment shall be borne by the

State to which the shipwrecked, wounded, or sick belong." (For.

Rel. 1899, 535.)

"Abticle I. Military hospital ships, that is to say, ships con-

structed or assigned by States specially and solely for the purpose of

assisting the wounded, sick or .shipwrecked, and the names of which

shall have been communicated to the belligerent Powers at the begin-

ning or during the course of hostilities, and in any case before they

are emj)h)yed, shall be respected and can not l>e captured while hos-

tilities la.st.

" These shij)s, moreover, are not on the same footing as men-of-

war as regards their stay in a neutral port.

"Article II. Ilo.spital ships, ecjuipped wholly or in part at the cost

of private individuals or otticially recognized relief Socictit's. shall

likewise' Ik; respected and exempt from caijtiire. provided the bellig-

erent Power to whom they Ix'long has given them au oilicial conMiiis-

sion and has notitied their names to the hostile Power at the com-
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mencement of or during hostilities, and in any case before they are

employed.
" These ships should be furnished with a certificate from the com-

petent authorities, declaring that they had l^een under their control

Avhile fitting out and on final departure.

"Article III. Hospital ships, equipped wholly or in part at the

cost of private individuals or officiallj^ recognized Societies of neutral

countries, shall be respected and exempt from capture, if the neutral

Power to whom they belong has given them an official commission

and notified their names to the belligerent powers at the commence-

ment of or during hostilities, and in any case before they are employed.

"Article IV. The ships mentioned in Articles I., II., and III. shall

afford relief and assistance to the wounded, sick, and shipwrecked of

the belligerents independently of their nationality.

'' The Governments engage not to use these ships for any military

purpose.
'" These ships must not in any way hamper the movements of the

combatants.
" During and after an engagement they will act at their own risk

and peril,

'• The belligerents will have the right to control and visit them

;

they can refuse to help them, order them off, make them take a certain

course, and put a Commissioner on board ; they can even detain them,

if important circumstances require it.

"As far as possible the belligerents shall inscribe in the sailing

papers of the hospital ships the orders they give them.

"Article V. The military hospital ships shall be distinguished by
bting painted white outside with a horizontal band of green about a

metre and a half in breadth.

" The ships mentioned in Articles II. and III. shall be distinguished

by being painted white outside with a horizontal band of red about

a metre and a half in breadth.
" The boats of the ships above mentioned, as also small craft which

may be used for hospital work, shall be distinguished by similar

painting.

"All hospital ships shall make themselves known by hoisting,

together with their national flag, the white flag with a red cross pro-

vided by the Geneva Convention.

"Article VI. Neutral merchantmen, yachts, or vessels, having,

or taking on board, sick, wounded, or shipwrecked of the belligerents,

can not be captured for so doing, but they are liable to capture for any
violation of neutrality they may have committed.

"Article VII. The religious, medical, or hospital staff of any cap-

tured ship is inviolable, and its members can not be made prisoners of

war. On leaving the ship the}^ take with them the objects and surgi-

cal instruments which are their own private property.
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" This staff shall continue to discharge its duties while necessary,

and can afterwards leave when the commander-in-chief considers it

possible.

" The belligerents must guarantee to the staff that has fallen into

their hands the enjoyment of their salaries intact.

"Article VIII. Sailors and soldiei*s who are taken on board when
sick or wounded, to whatever nation they belong, shall be protected

and looked after by the captors.

"Article IX. The shipwrecked, wounded, or sick of one of the

l)elligerents who fall into the hands of the other, are prisoners of war.

The captor must decide, according to circumstances, if it is best to

keep them or send them to a port of his own country, to a neutral

i:)oi't, or even to a hostile port. In the last case, prisoners thus

repatriated can not serve as long as the war lasts.

"Article X. (Excluded.)

"Article XI. The rules contained in the above articles are binding

only on the Contracting Powers, in case of War between two or more
of them.

" The said rules shall cease to be binding from the time when, in a

war between the Contracting Powers, one of the belligerents is joined

hy a non-Contracting Power.

"Article XII. The present Convention shall be ratified as soon as

possible.

" The ratifications shall be deposited at The Hague.
" On the receipt of each ratification a proces- verbal shall be drawn

up, a copy of which, duly certified, shall Ixi sent through the dij)lo-

matic channel to all the Contracting Powers.

"Article XIII. The non-Signatory Powers who accepted the Gen-

eva Convention of the 2'2nd August, 18(')4, are allowed to adhere to

the present convention.

" P'or this purpose they must make tlieir adhesion known to the

Contracting Powers by means of a written notification addressed to

the Netherlands (lovernment, and by it communicated to all the other

Contracting Powers. ,

"Article XIV. In the event of one of the High Contracting Par-

ties denouncing the present Convention, such denunciation shall not

take effect until a year after the notification made in writing to the

Netherlands (lovernment, and forthwith conununicated by it to all

the otlier Contracting Powers.

"This denunciation shall (mly affect the notifying Power."

ConvtMition for tlio AdaptaUlon t(» Miiritiiiio Wiirfsuv of tin* rriiuiplos of

the (Jciicvn ('oi»v«M>tl<)n of Autriist L"J. lSr.4. si«iH'<l .-it Tlic Il:i;:iH'.

.July iMt. IMlK): nitificiition !i(lvis<'<l l».v the SoiiJitt> May 4. I'.XKt; pro-

flalnied Nov, 1, lUOl, 32 Stat. II. 1827.
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VI. COMMERCIAL INTERCOURSE.

1. Right of Neutkals to Trade.

§ 1179.

Neutrals have the right to continue during war to trade with the

belligerents, subject to the law relating to contraband and blockade.

The existence of this right is universally admitted, although on cer-

tain occasions it has been in practice denied. Of those occasions the

most memorable are the wars growing out of the French Revolution,

and the Napoleonic wars that succeeded the breach of the peace of

Amiens, when French decrees and British orders in council assumed

to dictate the trade in which neutrals should be permitted to engage

or to prohibit them from trading with belligerents altogether.

As to the British orders in council of 1793-179.5, see Moore, Int. Arbitra-

tions, Chap. X., Neutral Rights and Duties, Vol. I., p. 299.

As to the French decrees of 1793-1798, see Moore, Int. Arbitrations, V.

4399 et seq., and supra, § 821.

As to the French decrees and British orders in council during the Napo-

leonic wars, see Moore, Int. Arbitrations, V. 4447-4456, and supra,

§ 821.

In discussing the controversy in 1810-11 between Great Britain and

the United States in respect to the orders in council, the Edinburgh

Review thus speaks

:

" It was long the anxious business of the American minister, as

appears from the documents before us, to procure by persuasion an

abandonment of the measures hostile to the American trade. He
urged his case on views of justice and of general policy; he calmly

combated the pretexts by which he was met ; he boldly and pointedly

asserted, that the claims of this country must, sooner or later, be

abandoned; and he added, what ought never to be forgotten, that

they were unjust, and that time, therefore, could do nothing for them.

His representations were met by declarations of ' what His Majest}'^

owed to the honour, dignity, and essential rights of his crown,' and by

all the other sounding commonplaces usual on such occasions. These

sentiments were afterwards explained at greater length, and promul-

gated to the world in the deliberate record of a state paper. But in

spite of the honour of Majesty thus pledged to these obnoxious

measures, they were repealed. A laborious investigation into their

merits ended in their unqualified reprobation and abandonment ; their

authors were unable to look in the face the scenes of beggary, disorder

and wretchedness, which their policy had brought on the country;

they were borne down by the cries of suffering millions; and they

yielded at length to necessity, what they had formerly refused to jus-

tice. This was clearly, therefore, an act of unwilling submission. It
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bore not the stamp of conciliation; and the only inference to be

drawn from it was, that the plotters of mischief, being fairly caught

in their own snare, were glad to escape, on any terms, from the effects

of their ill-considered measures. . . . There is not a man in the

Kingdom who can doubt, that if the orders in council had been re-

scinded six months sooner, the war might have been entirely avoided,

and all other points of difference between the countries adjusted upon

an amicable footing.''

20 Edinburgh Review (Nov. 1812), 453, 459.

See, as to rights of trade, Heunebicq, Principes de droit maritime com-

pare ; Schaps, Das Deutsche Seerecht.

2. Rule of 1756 :
" Continuous Voyages."

§ 1180.

Under the rule of colonial monopoly that universally prevailed in

the eighteenth century, the trade with colonial possessions was exclu-

sively confined to vessels of the home country. In 1756 the French,

being, by reason of England's maritime supremacy, unable longer

to carry on trade with their colonies in their own bottoms, and being

thus deprived of colonial succor, issued licenses to Dutch vessels to

take up and carry on the prostrate trade. Thereupon the British

minister at The Hague, by instruction of his Government, announced

to the Government of the Netherlands that Great Britain would in

future enforce the rule that neutrals would not be permitted to engage

in time of war in a trade from which they were excluded in time of

peace. The restriction thus announced was enforced by the British

Government through its prize courts. It has since lieen known as

" the rule of the war of 175G." It wa« against it that the first article

of the declaration of the Empress of Russia of 1780, which formed the

basis of the armed neutrality, was leveled, in affirming the right of

neutrals to trade from port to port on the coasts of the powers at

war.

In the wars growing out of the French Revolution, in whi(Ji the

rule was revived, American vessels, which had then come upon the

seas as neutral carriers, sought to avoid its application by first bring-

ing the cargo to the United States and thence carrying it on to its

Pvuropean or colonial destination, as the case might be. To thwart

tiiis mode of prosecuting the trade. Sir William Scott applied what

was called the doctrine of continuous voyages.

Wheaton, in a note to the first vohime of his reports, p. 507. .\pi>oiulix.

dis<'UK8eK the rule of tl>e war of 17.5<>, and cpiotes a loiij: |iiissn;;r fnmi

Williaiii IMnkney's Meniorial t<» Congress from tlie Mrniiiints i»f

Itaitiuiore. l'<»r this ai»l«' document, sih' Cliitty's Law of N:ili<»iis.

.\pp. ; Wlieaton's Life of I'inivuey, .'{7-: I'lnlau-y's Life of I'iiiliney.

158.
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" The doctrine of continued or continuous voyages, which Sir W.
Scott, afterwards Lord Stowell, originated, deserves to be noticed,

and may he noticed here, although it first arose in reference to

colonial trade with another country, carried on by neutrals. As
the English courts condemned such trade, the neutrals in the first

part of this century, especially shippers and captains belonging to

the United States, tried to evade the rule by stopping at a neutral

port and seeming to pay duties, and then, perhaps, after landing

and relading the cargoes, carried them to the mother country of

the colony. The motive for this w^as, that if the goods in question

were hona fide imported from the neutral country, the transaction

was a regular one. The courts held, that if an original intention

could be proved of carrying the goods from the colony to the mother

country, the proceedings in the neutral territory, even if they

amounted to landing goods and paying duties, could not overcome

the evidence of such intention ; the voyage was realh'^ a continued

one artfully interrupted, and the penalties of law had to take effect.

Evidence, therefore, of original intention and destination was the

turning point in such cases."

Woolsey, Int. Law, § 207, p. 355, citing The Polly, 2 Rob. 361-372 ; The
Martin, 5 Rob. 365-372 ; The William, id. 385-406.

The advantages claimed to be derived by Great Britain from the

adoption of the rule of continuity, and the injury inflicted on neu-

trals by the application of this restriction, are thus stated in the

London Quarterly Review :
" It will be sufficient for our purpose

to observe, that so far was the rule of 1756 relaxed, that the ports of

the United States of America became so many entrepots for the

manufactures and commodities of France, Spain, and Holland, from

whence they were reexported, under the American flag, to their

respective colonies; they brought back the produce of those colonies

to the ports of America ; they reshipped them for the enemies' ports

of Europe ; they entered freely all the ports of the United Kingdom,
with cargoes brought directly from the hostile colonies ; thus, in fact,

not only carving on the whole trade of one of the belligerents, which
that belligerent would have carried on in time of peace, but super-

adding their own and a considerable part of ours. Valuable cargoes

of bullion and specie and spices were nominally purchased by Ameri-

cans, in the eastern colonies of the enemy, and wafted under the

American flag to the real hostile proprietors. One single American
house contracted for the whole of the merchandise of the Dutch
East India Company at Batavia, amounting to no less a sum than

one million seven hundred thousand pounds sterling. The conse-

quence was, that, while not a single merchant ship belonging to the

enemy crossed the Atlantic, or doubled the Cape of Good Hope, the
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produce of the eastern and western worlds sold cheaper in the mar-

kets of France and Holland than in our own. . . . The commerce
of England became every month more languid and prostrate, till

reduced, as justly observed by a member of the House of Commons,
' to a state of suspended animation.' "

7 London Quarterly Review (March. 1812), 5,8.

" The British rule, proclaimed in 1756, by which ' direct trade with

the enemies" colonies was made subject to restrictions,' is discussed in

a work under the title of 'An examination of the British doctrine

which subjects to capture a neutral trade, not open in time of peace,'

written by Mr. Madison. (See 2 Madison's Works, 229.) The Brit-

ish view of the question is stated in a pamphlet, by Mr. James
Stephen, entitled ' War in Disguise.' The object of the British Gov-

ernment, in which it was zealously supported by Sir W. Scott, was

to stamp with illegality voyages from French or Dutch colonies to

the United States and from thence to France or Holland. To sustain

this the doctrine of * continuity of voyages ' was invented, a doctrine

which was caught up and applied in the case of the Springbok. The
doctrine, as applied by the British admiralty courts in 1801, was that

unless a ship from a French colon}^ landed her goods and paid her

duties in the port of the United States to which she intermediately

resorted on her way to France, her voyage to the United States was

to be held to be continuous with that from the United States to

France. In 1805, however, it was held in the case of the Essex^ that

if the duties were not actually paid, but were provided for by means

of deljentures, the importation into the United States was not bona

fde^ and the voyage was held to be continuous, notwithstanding the

goods were disembarked in New York. But aside from the technical

difficulties attending the doctrine of continuous voyages, as thus

stated, and the ruin to which it subjects neutral interests, it is

repugnant to those principles of sovereignty which are at the basis

of international law. A sovereign has a right to regulate his trade

as he chooses. He may impose tariffs, embargoes, nonintercourse,

as he deems best. He may say, 'At peace no one shall trade with my
colonies but myself.' If he has power to impose one kind of limita-

tion in peace, he can impose another kind of limitation in war. Since

no one <lis])utes a neiitral's right to trade between ports of (he niothcf

<-ounti'v, it is difficult to see on what ground rests the denial of a

neutral's right to tra<le in'tween the \)ovi of a colony and that of the

mother country. War necessarily greatly abridges neutral eoiumerce

i)V <'Xj)osiiig it to confiscation foi* contraband and for blockade-

running. To permit on*' belligerent to shut out neutrals fioni a com-

men-e which the othei* Ix'lligerent may open to them, such comiiiei-ce

not U'ing in contraband of war or in evasion t)f bloekatle, would
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impose upon neutrality burdens so intolerable as to make war, on its

part, preferable to peace. The doctrine of ' continuous voyages,' also,

as thus interpreted, is open to all the objections of a paper blockade;

it enables a belligerent cruiser to seize all neutrals going to a belliger-

ent port if they hold i^roduce of the colonies of that belligerent,

though there be no pretense of a blockade of either colony or the

mother state. Great Britain, also, it was urged, had no right to

complain of this relaxation by a hostile sovereign of his colonial

regulations, since she had repeatedly varied in war her colonial

policy of trade, relaxing it so as to enable her colonies to have the

advantage of neutral commerce."

Wharton Int. Law Digest, III. 501, § 388, citing 2 Lyman's Diplomacy of

the United States, chap. i.

The following proposal was made: "And it is to be particularly

understood that under the denomination of enemy's property is not

to be comprised the merchandise of the growth, produce, or manufac-

tures of the countries or dominions at war which shall have been ac-

quired b}' the citizens or subjects of the neutral power, and shall be

transported for their account, which merchandise can not in any case

or on any pretext be excepted from the freedom of the neutral flag."

On this Mr. Madison makes the following observations:

" This enumeration of contraband articles is copied from the treaty

of 1781 between Great Britain and Russia. It is sufficiently limited,

and that treaty is an authority more likely than any other to be re-

spected by the British Government. The sequel of the article, which

protects the productions of an hostile colony converted into neutral

property, is taken from the same model, with the addition of the

terms ' in any case or on any pretext.' This addition is meant to

embrace more explicitly our right to trade freely with the colonies at

war with Great Britain and between them and all parts of the world

in colonial productions, being at the time not enemy's but neutral

property; a trade equally legitimate in itself with that between neu-

tral countries directly and in their respective vessels and such colonies,

which her regulations do not contest.

" In support of this right, in opposition to the British doctrine that

a trade not allowed by a nation in time of peace can not be opened to

neutrals in time of war, it may be urged that all nations are in the

practice of varying more or less in time of war, their commercial

laws from the state of these laws in time of peace, a practice agreeable

to reason as well as favorable to neutral nations; that the change

may be made in time of war on considerations not incident to a state

of war, but on such as are known to have the same effect in time of

peace ; that Great Britain herself is in the regular practice of chang-

ing her navigation and commercial laws in times of war, particularly
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in relation to a neutral intercourse with her colonies; that at this

time she admits a trade between neutral countries and the colonies of

her enemies, when carried on directly between them or between the

former and herself, interrupting only a direct trade between such

colonies and their parent state, and between them and countries in

Europe, other than those to which the neutral trade may respectively

belong; that as she does not contest the right of neutrals to trade with

hostile colonies within these limitations, the trade can be and actu-

ally is carried on indirectly between such colonies and all countries,

even those to which the colonies belong; and consequently that the

effect of her doctrine and her practice is not to deprive her enemy of

their colonial trade, but merely to lessen the value of it in proportion

to the charges incident to the circuitous course into which it is forced,

an advantage to her which, if just in itself, would not be sufficiently

so to balance the impolitic vexations accruing to neutral and friendly

nations."

Mr. Madison, Sec. of State, to Mr. Monroe, min. to England, Jan. 5, 1S()4,

MS. Inst. U. States Ministers, VI. IGl.

" With respect to the particular rights to be placed under the guar-

anty of a general treaty of peace, it will naturally occur that the one

having the first place in the wishes of the United States is that which

is at present violated by the British principle subjecting to capture

every trade opened by a l)elligerent to a neutral nation during

war, ... It will be recollected that this right stands foremost

in the list comprised in the two plans of armed neutrality in 1780

j*nd 1800. In general it is to be understood that the United States

are friendly to the principles of those conventions, and woidd see with

pleasure all of them effectually and permanently recognized as prin-

ciples of the established law of nations.''

Mr. Madison, StH*. of State, to Mr. .Vrnistroiiji. niin. to France. Mardi 14.

18fK), MS. Inst. U. States, Ministers, VI. 322.

An action was brought on certain policies of insurance on the

brig Sfdnion and her cargo, in which policies it was declared (1) that

the as.surance was made only against the capture by the British, and

(2) that the brig was warranted to lx» an American bottom and her

cargo American property. It appeared \\\i\{ tlie brig when captured

had just left Port au Paix, whither she had carried a cargo of flour

from Philadelphia under a contract with the French ministei-. At

Port au Pai.x she was conipelled to take on board a I'^rench onitci-

and a few soldiers, all of whom were invalids, to l)ring them for their

health to America. The brig when cnptured was taken to Bciiniida.

wJH're with her cargo she was concU'inui'd. The libel x't f(»rth

various causes of condemnation, but the decree of condemnation was



388 MAKITIME WAR. [§ 1180.

general and specified no particular cause of forfeiture. McKean,

C. J., delivering the opinion of the court, said the first ground of

defense to the action was that the vessel was engaged in trade with

the P'rench islands, which, being unlawful before the war, must be re-

garded as unneutral afterwards. He rejected this view, maintaining

that there was no violation of neutrality. The mere acceptance of

a bounty to commerce, such as the opening of a free port or the

relinquishment of duties, was not an act of partiality or unneutral.

The colonial governments of Great Britain herself had even invited

in time of war the trade which was forbidden in time of peace. The
true rule, said Chief Justice McKean, was that the neutral power

should not do any act in favor of the commercial or military opera-

tions of one of the belligerents; or, in other words, it should not

by treaty atford succor or grant a privilege which was not stipvdated

for previously to the war. The second ground of defense was that

the decree of condemnation alleged the property to be French, and

that this was conclusive. This could not be admitted. The libel

contained various allegations, but as the decree of condemnation

was general it could not be said to have affirmed any particular one.

Evidence might be received to establish the American ownership.

The court observed that an American citizen might lawfully at any

time carry flour and other articles of provision or despatches for

a French minister from an American to a French port. The third

ground of defense was that there was a concealment of material facts

in regard to the risk. The court held that this was not supported by

the testimony. The court observed that the cargo was at the risk of

the i^laintiff till it was actually delivered ; and he had " never heard of

any law, in any civilized nation, that deemed it contraband, or un-

lawful, to carry a few, unarmed, invalid sodliers, to a neutral country,

in pursuit of health and refreshment." The fourth ground of defense

was that some household furniture on board, belonging to the passen-

gers, came within the description of cargo, and that the warranty

therefore had not been strictly performed. The court said that

household furniture could not be regarded as baggage and must

constitute a part of the cargo, but that the exception could not be

admitted under the peculiar circumstances of the shipment in ques-

tion. In conclusion the court held that the plaintiff was entitled to

recover.

Vasse V. Ball, Supreme Court of Pa., 2 Dall. 270.

An American vessel in April, 1812, before the declaration of war
by the United States against Great Britain, sailed from Boston, with

a cargo of merchandise, to Liverpool and the north of Europe, and
thence directly or indirectly to the United States. Having dis-

charged her cargo, she sailed from England in June, 1812, with
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another cargo, to St. Petersburg, under a British license authorizing

her to import a return cargo into England. In October, 1812, with

knowledge of the declaration of war, she sailed with a cargo from

St. Petersburg for London. In May, 1813, having discharged her

cargo, she sailed from England for the United States in ballast and

with a British license. Having been captured, her restitution was
claimed on the ground, among others, that she was not taken in

delicto, having finished her " offensive voyage •' at London. " It is

not denied/" said Washington, J., delivering the opinion of the court,

" that if she be taken during the same voyage in which the offense

was committed, though after it was committed, she is considered as

being still in delicto^ and subject to confiscation ; but it is contended

that her voyage ended at Londoji; and that she was, on her return,

embarked on a new voyage. This position is directly contrary to

the facts in the case. The voyage was an entire one from the United

States to England, thence to the north of Europe, and thence directly

or indirectly to the United States. Even admit that the outward

and homeward voyages could be separated, so as to render them two

distinct voyages, which is not conceded, still it can not be denied that

the tennini of the homeward voyage were St. Petersburg and the

United States. The continuity of such a voyage can not be broken

by voluntary deviation of the master for the purpose of carrying on

an intermediate trade. That the going from St. Petersburg to Lon-

don was not undertaken as a new voyage, is admitted by the claim-

ants, who allege that it was undertaken as subsidiary to their voyage

to the United States. It was, in short, a voyage from St, Petersburg

to the United States by the way of London; and, consequently, the

vessel, during any part of that voyage, if seized for conduct subject-

ing her to confiscation as prize of war, was seized in delictoy

The Joseph (1814), 8 Crauch. 451, 454.

The American ship (r'rofii/s sailed from Portsmouth, Xew Hamp-
shire, March 2. 1812, on a voyage to one or mmv southern j)orts. from

thence to one or more ports in Europe, and back to her i)ort of tlis-

charge in the United States, and to Portsmouth, if re<juin'd. Not

long afterwards she sailed with a cargo of American merchanilisi"

from New York for St. Petersburg. Arriving at Cronstadt June 17,

1812, she discharged her cargo and n'ceived on the credit of it a re-

turn cargo. But U'fore she sailed the French armies entered Rus-

sia: and the shipjK'rs of the return cargo, who were also the 'on-

signe<'s of the original cargo. IxM-oming apprehensive lest by the

seizure of the latter their security for the former might Ih' lost, re-

fus«'d to jK^nnit tiie ship to depart unless the master would agiee to

|)ro<eed to London and to deliver the cargo there to theii- ordt-r.

Meanwhile news of the war between the United States and Great



390 MARITIME WAR. [§ 1180.

Britain reached St. Petersburg, and the American ships at Cronstadt,

fifty or sixty in number, with the approbation of Mr. John Quincy

Adams, then American minister to Russia, sailed for England with

British licenses, as the only means of enabling them to get home.

The Grottus was one of the number, and after wintering in Sweden

she proceeded to London, where she arrived in May, 1813. She dis-

charged her cargo, and in the following month departed for the

United States in ballast. The court, Washington, J., delivering the

opinion, said, that this case did not materially differ from that of the

Joseph^ except as to the question whether she was actually captured

by the alleged captor, in regard to which further proof was ordered.

The Grotius (1814), 8 Crauch, 456.

v., a citizen of the United States, having settled up as adminis-

trator an estate in England the heirs to which were in America, in-

vested, after the repeal of the orders in council, but before news of

the declaration of war by the United States, a large part of the pro-

ceeds in British merchandise, which, early in August, 1812, he

shipped in the American brig Mary from Bristol to the United

States. The brig, having suffered damage in a storm, was forced to

put into Waterford, in Ireland, where she was detained by an em-

bargo and the necessity of repairs till April, 1813, when she sailed

again for the United States. Soon afterwards she was captured by

an American privateer and libeled for forfeiture, together with the

cargo; and it was contended that although the voyage was in its

inception induced by the repeal of the orders in council, and would,

if it had continued directly from Bristol to America, have fallen

within the President's instructions of August 28, 1812, yet it was to

be considered as having been broken by the delay at AVaterford, so

that the latter became the real point of departure. Marshall, C. J.,

delivering the opinion of the court, said

:

" It is not denied that, in a commercial sense, this is one continued

voyage, to take its date at the departure of the Mary from Bristol.

But it is urged that wkere the rights of war intervene, a different

construction must take place. The court does not accede to the cor-

rectness of this distinction. The Mary was forced into Waterford
by irresistible necessity, and was detained there by the operation of

causes she could not control. Had her departure been from a neutral

port, and she had been thus forced, during the voyage, into a hostile

port, would it be alleged that she had incurred the liabilities of a

vessel sailing from a port of the enemy? It is believed that this alle-

gation could not be sustained, and that it would not be made. But as

between the captors and the captured in this case, the voyage was, in

its commencement, as innocent as if made from a friendly port. The
detention at Waterford, then, can no more affect the character of the

voyage in the one case than in the other. But it is said that the



§ 1181.

J

COMMERCIAL, INTERCOURSE. 391

owners of the cargo ought to have applied to the American Govern-

ment for a license to bring it into the United States. So far as re-

spects the captors, there could be no necessity for a license, since the

vessel was already protected from them by the orders of the Presi-

dent under which they sailed; and for any other purpose a license

was unnecessary, provided the importation, if the voyage had been

immediate and direct from Bristol, could be justified. If a cargo be

innocently put on board in an enemy country, if at that time it be

lawful to import it into the United States, the importation can not

be rendered unlawful by a detention occasioned, in the course of the

voyage, either by the perils of the sea, or the act of the enemy, unless

this effect be produced by some positive act of the legislature."

The Mary (Feb. 20, 181l>), 9 Cranch, 126, 148.

Whatever might be the right of the Swedish sovereign, acting under

his own authority, we are of opinion that if a Swedish vessel be en-

gaged in the actual service of Great Britain, or in carrying stores for

the exclusive use of the British armies, she must, to all intents and

purposes, be deemed a British transport. It is perfectly immaterial

in what particular enterprise those armies might, at the time, be

engaged; for the same important benefits are conferred upon an

enemy, who thereby acquires a greater disposable force to bring into

action against us.

Story, J., The Commercen, 1 Wheat. 382 ; Chief Justice Marshall dissent-

ing.

3. Prohibition of Tbaue Between Enemies.

§ 1181.

Jabez Harrison, a citizen of the United States, having purchased

some goods in England, deposited them on an English island, called

Indian Island, near the line between Nova Scotia and the United

States. Subsequently, war having broken out, Harrison hired in

Boston the American fishing vessel Rapid to bring the goods away.

She sailed from Boston July 3, 1812, and, after leaving Harrison at

Eastport, Maine, proceeded to Indian Island and got tlu' goods. On
July 8, while returning, she was captured on the high seas by the

privateer ./e^yf^'rxr>/<, and brought into Salem; and the gtM)ds were con-

(lenuu'd as prize on the ground that "" trading with the enemy " had

made them confiscable as enemy's property. An appeal was taken to

the Supreme Court of the United States, by which the sentence was

affirmed.

The Rapid (1814). 8 Crnnch. 155.

See. also. Hush. At. fJeii., 1814. 1 Op. 175.

><e«», on the jjeneral <|U(>stion, Meyer (IMcrn'), He rintenll<tiiiii du roiii-

inerre entre les lH'l!ijr«''rants, I'.iriH. 15K>'_».

H. Doc. 5.51—vol 7 2(5
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The brig Alea^ander sailed from Najiles June 22, 1812, with a Brit-

ish license to carry her cargo to England. She touched at Gibraltar

and, having left there a part of her cargo, sailed for the United States;

but, subsequently hearing of the war between the United States and

(ireat Britain, changed her course for England. On the way she was

captured by the British and sent into Cork, Ireland, where, after

acquittal, she disposed of her cargo. From Cork she proceeded in

ballast to Liverpool, where she obtained a cargo, with which she sailed

May 9, 1818, for Boston. June 2 she was seized by an American pri-

vateer. This brig and cargo, which were both American, were brought

into Massachusetts and condemned. This sentence was affirmed on

appeal.

The Alexander (1814), 8 Cranch, 169.

An American vessel, upward of two weeks after the declaration of

war by the United States against Great Britain, surreptitiously took

a cargo of salt at St. Andrews, N. B. The court, citing the case of

the Bapid, condemned both vessel and cargo.

The Sally (1814), 8 Cranch, 382.

Property engaged in an illicit intercourse with the enemy is to be

condemned to the captors and not to the United States, the munici-

pal forfeiture under the laws of the United States being absorbed in

the more general operation of the law of war.

The Sally, 8 Cranch, 382.

By instructions of August 28, 1812, the President directed Amer-
ican privateers not to interrupt " any vessels belonging to citizens

of the United States coming from British ports to the United States

laden with British merchandise, in consequence of the alleged repeal

of the British orders in council." It was argued that a certain

vessel did not come within this exemption, " because she was engaged

in an illicit intercourse with the enemy, under an enemy passport,

and therefore was quasi enemy property." It appeared, however,

that she was duly documented as an American vessel, and was com-

ing to the United States from a British port. Held, that the vessel

came within the exemption; that the mere act of illicit intercourse

did not in itself divest the property of an American citizen, but only

rendered the property " liable to be condemned as enemy property, or

as adhering to the enemy, if rightfully captured during the voyage."

The Thomas Gibbons (1814), 8 Cranch, 421.

The notice of Aug. 28, 1812, was as follows: "The public and private

armed vessels of the United States are not to interrupt any vessels

belonging to citizens of the United States coming from British ports

to the United States laden with British merchandise, in consequence
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of the alleged I'epeal of the British Orders in Council ; but are. on the

contrax'y, to give aid and assistance to the same, in order that such

A-essels and their cargoes may be dealt with on their arrival as may
be decide<l by the competent authorities." (Xational Intelligencer of

Aug. 29, 1812.)

A shipment made, even after knowledge of the war, might he con-

sidered as having been made in consequence of the repeal of the

British orders in council, if made within such a period thereafter

as would admit of a reasonable presumption that the goods were

shipjjed with the idea that the repeal of the orders in council would,

induce a suspension of hostilities on the part of the Ignited States.

It was also held that the words " British merchandise " w^ere intended

to protect all such merchandise, including any owned by a British

shipper.

The Thomas Gibbons (1814), 8 Cranch, 421.

In April, 1813, ten months after the declaration of war by the

United States against Great Britain, an American vessel arrived at

Liverpool from Sweden with a cargo of merchandise. In May she

sailed for the United States, with a cargo belonging chiefly to British

merchants, under a licen.se i.s.sued by the privy council. Held, citing

the case of the Rapid, that she was condemnable for trading with the

enemy.

The St Lawrence (1814), 8 Cranch, 434.

A vessel of the United States, which went to England after the

war was known, and brought thence a cargo belonging chiefly to

British subjects, condemned.

The St. Lawrence (1814), 8 Cranch, 434.

In April, 1812, the American vessel Josepli sailed from Boston,

with a cargo of merchandise, to Liverpool and the north of Europe,

and then directly or indirectly to the United States. She discharged

her cargo at Liverpool, and in June, 1812, sailed, with another cargo,

from Hull to St. Petersburg, under a Britisii license, authori/ing

the importation of a return cargo into England. In Octoln'r, ISI-J,

after receiving news of the war l^etween the United States and Great

Britain, she cleared with a cargo from St. Petersburg for London,

and, after wintering in Sweden, proceeded in the sj)ring of 1S13,

under convoy instructions from the British ship Ii<in(/('}\ to her des-

tination. Having arrived in London ajid discharged her cargo, she

sailed in May for the United States, in ballast and under a Britisii

license. On the voyage she was captured and lilx»lled as prize. The
claimant maintained that the taking of freight from the Jiorth of



394 MARITIME WAR. [§ 1181.

Europe to England was necessary in order to obtain money to pay

the ship's debts at St. Petersburg, where the master had been unable

to sell her cargo, and that the master consulted the minister of the

United States at St. Petersburg, who advised him that such a course

would be lawful, and who sent despatches by the vessel to the United

States. Held, citing the cases of the Rapid and Alexander.^ that the

allegations of the claimant, though they presented, if true, a case of

" peculiar hardship," afforded no " legal excuse " for trading with

the enemy.

The Saint Lawrence, 9 Crauch, 120.

If, upon the breaking out of a war with this country, our citizens

have a right to withdraw their property from the enemy's country, it

must be done within a reasonable time. Eleven months after the

declaration of war is too late.

The St. Lawrence, 9 Cranch, 120.

A detention in the enemy's country by perils of the sea, or an act of

the enemy, does not render unlawful a voyage lawful in its inception.

The Mary, 9 Cranch, 126.

" The language of Mr. Justice Story in the cases of the Rapid and

the Mary, in the circuit court, amounts to a clear denial of the exist-

ence of the right in question [withdrawal of property of one bellig-

erent from the territory of the other], under any circumstances;

although in the case of the St. Lawrence, subsequently decided in the

Supreme Court, where the opinion of the court was given by the same

distinguished judge, any direct decision of this question was studi-

ously avoided, and that case was decided on the gi-ound that the prop-

erty had not been withdrawn from the enemy's country within reason-

able time after the knowledge of the war. This exact question, as

already remarked, has never been determined by the Supreme Court

of the United States, nor is its decision involved, as a necessary con-

sequence, in the cases which have been adjudicated before that tri-

bunal. In a case decided in the supreme court of the State of New
York, it was held that a citizen of one belligerent may withdraw his

property from the country of the other belligerent, provided he does

it within a reasonable time after the declaration of the war, and does

not himself go to the enemy's country for that purpose. In deliver-

ing the opinion of the court in this case (Amory v. McGregor) Cliief

Justice Thompson remarks, that, from the guarded and cautious man-

ner in which the Supreme Court of the United States had reserved

itself upon this particular question, there was reason to conclude that

when it should be distinctly presented, it would be considered as not
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coming within the policy of the rule that renders all trading or inter-

course with the enemy illegal,"

Halleck, Int. Law (3d. ed., by Baker). IL 131.

AMien a vessel sails, with colorable papers, as a pretended neutral,

from a port in a belligerent countr3% of which her true owner is a

citizen and inhabitant, to a port in the enemy country, the offense of

trading with the enemy is complete at the moment of sailing.

The Rugen (1816), 1 Wheat. «r_'.

The rule is inflexible that trade between citizens or subjects of

nations at war is forbidden, and property on the high seas, intended

for an enemy's port, is lawful prize.

Jecker v. Montgonierj', 13 How. 498; 18 id. 110.

The sending to a stronghold of the enemy, of an enemj' vessel

carrying provisions, constitutes, under the laws of war, illicit inter-

course with the enemy, subjecting the property to capture as a prize.

The Benito Usteuger, 17«5 U. S. Tjt*.

A declaration of war does not dissolve a shipping contract between

domestic ports. Nor does the voluntary placing of a vessel at the

disposal of the government dissolve such contract.

Graves r. Miami S. S. Co., 61 N. Y. S. 11.'), 29 Misc. 645.

4. Acceptance of Enemy's Lke.nse ob Protection.

§ 1182.

As to goods on an armed enemy ves.sel, see Visit and Senreli. infra, § 1203.

"A license is a kind of safe-conduct, granted by a Ix'lligerent state to

its own subjects, to those of its enemy, or to neutrals, to carry on a

trade which is interdicted b}' the laws of war, and it operates as a

dispensation from the penalties of those laws, with respect to the

.state granting it, and so far as its terms can he fairly construed to

e.xtend. The officers and tribunals of the state under whose authority

they are issued, are bound to respect such documents as lawful relax-

ations of the ordinary state of war; but the advei*se l)elligerent may
justly consider them as per se a ground of capture and confiscation.

Licenses are necessarily stricti jnria^ and cannot be carried beyond

the evident intention of thos*' by whom thuv are granted; neverthe-

less, they are not construed with iwdantic accuracy, nor will their fair

effect Ih» vitiated by every slight deviation from their terms and con-

ditions. Much, however, will depentl upon the nature of the terms

which are not complied with. Thus a variation in the <iualit>j or
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character of the goods will often lead to more dangerous consequences

than an excess of qvantity. Again, a license to trade, though safe

in the hands of one person, might become dangerous in those of

another; so, also, with respect to the limitations of time and pla,ce

specified in a license. Such restrictions ; re often of material import-

ance, and cannot be deviated from with safety. ... In the

United States, as a general rule, licenses are issued under the author-

ity of an act of Congress, but in special cases and for purposes

immediately connected with the prosecution of a war, they may be

granted by the authority of the President, as Commander-in-Chief

of the military and naval forces of the United States."

Ilalleck Int. Law (Bd. ed., by Baker), II. 348.

The sailing on a voyage under the license and passport of protection

of the enemy, in furtherance of his view^s and interests, subjects the

ship and*cargo to confiscation as prize of war.

The Julia, 8 Cranch, 181 ; The Aurora, 8 Cranch, 203.

For a very full note by Wheaton on the subject of licenses, see 3 Wheuton,

207.

The objections to the accepting of licenses from an enemy are thus

stated by Judge Story in the Julia (1 Gall. 233; 8 Cranch, 181, 193,

197) . The principle, he states, is that " in war all intercourse between

the subjects and citizens of the billigerent countries is illegal, unless

sanctioned by the authority of the Government, or in the exercise of

the rights of humanity." He insists that a license from an enemy must
be regarded as an agreement with such enemy that the licensee will con-

duct himself in a neutral manner, and avoid any hostile acts toward

such enemy, and he holds, therefore, that acting under such a license

is a violation of the laws of war, and of a citizen's duties to his own
government. "Can an American citizen," he asks, " be permitted in

this manner to carve out for himself a neutrality on the ocean, when
his country is at war? Can he justify himself in refusing to aid his

countrymen, w^ho have fallen into the hands of the enemy on the

ocean, or decline their rescue ? Can he withdraw his personal services,

when the necessities of the nation require them? Can an engagement
be legal, which imposes upon him the temptation or necessity of deem-

ing his personal interest at variance with the legitimate objects of

his Government? " He declares that incompleteness of a voyage,

under license from the enemy, is no defense, for the vessel is liable to

capture at the instant the voyage under such license is commenced.

AVherever the object of the voyage is prohibited, its inception with

the illegal intent completes the offense to which the legal penalty

attaches. This case of illegal trading, under a license from the

enemy, is only a particular application of a universal rule. Nor can
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it be a defense that the trade is not subservient to the enemy's interest,

as the condemnation of such licensed vessel and cargo rests upon the

broad ground of the illegality of such voyage.

See Halleck Int. Law (.3d. ed. by Baker), II. 138 et seq.

It is not necessary, in order to subject the property to condemna-

tion, that the person granting the license should be duly authorized

to grant it, provided the person receiving it takes it with the expecta-

tion that it will protect his property from the enemy.

The Aurora, 8 Crancli, 203.

On August 5, 1812, Admiral Sawyer addressed to the British con-

sul at Boston a letter stating that, it being important to insure a

constant supply of flour and other dry provisions to Spain and Por-

tugal and to the West Indies, he (the Admiral) had been instructed

to direct the officers imder his command not to molest American ves-

sels unarmed and so laden, bona fide bound to Portugese and Spanish

ports, whose papers should be accompanied J)y a certified copy of a

letter under the consul's official seal. The consul then addressed a

simihir connnunication to the commanders of Britisli ships of war
and jirivateers, accompanied with a certified copy of the Admiral's

letter. American vessels thus licensed naturally threw themselves,

as soon as possible, into the hands of British cruisers for the pur-

pose of obtaining protection against American capture for sailing

under the enemy's license. Such vessels, when captured by American

cruisers, w^ere condemned.

The Hiram, 8 Cranch, 444; The Iliram, 1 Wheaton, 440.

See Upton's Maritime Warfare and Prize (2d ed.), 137.

The sailing under the enemy's license constitutes, of itself, an act

of illegality, which subjects the property to confiscation, without

regard to the object of the voyage or the port of destination.

The Ariadne, 2 Wlieat. 143.

See, also, Patton v. Nicliolson, 3 Wheat. 204.

A ves.sel which has been rendered liable to capture as enemy's

property by sailing under the license or pass of the enemy, or for

trading with the enemy, may still Ih» seized and condemned as prize

of war after her return to the United States, by virtue of the general

authority of the (Jovernment to seize all enemies' j)roi)erty coming

into our ports during war. And as a general rule, any person may
seize any projierty forfeitecl to the use of the Government, either by

the muiii('i])al law or by the law of prize, for the purpose of enforcing

the forfeiture; and it depends upon the Government itself whether
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it will act upon the seizure. If it proceeds to enforce the forfeiture

by legal process, this is a sufficient confirmation of the seizure.

The Caledonian, 4 Wheat. 100.

The fact of a vessel having been sent into an enemy's port for adju-

dication, and afterwards permitted to resume her voyage, was held to

raise a violent presumption that she had a license; and, the claimant

having produced no evidence to repel the presumption, condemnation

was pronounced.

The Langdon Cheves, 4 Wheat. 103.

When a ship is captured in time of war, it is not to be presumed,

from the fact that she carries an enemy's license, that she intends pro-

ceeding to the port of the enemy. The license may be carried for the

purpose of deceiving the enemy.

The Matilda. 5 Hughes, C. C. 544.

A contract made by a«consul of a neutral power with a citizen of a

belligerent state, that he will " protect," with his neutral name, from

capture by the belligerent, merchandise which such citizen has in the

enemy's lines, is against public policy and void.

Coppfell V. Hall, 7 Wall. 542.

"A United States consul has no authority by virtue of his official

station to grant any license or permit the exemption of a vessel of an

enemy from capture and confiscation."

The Benito Estenger. 176 U. S. 568; citing The Amodo, Newberry, 400;

The Hope, 1 Dodson, 226, 229 ; The Joseph, 8 Cranch, 451 ; Les Cinq

Fr&res, 4 Lebeau's Nouveau Code de Prises, 63 ; The Maria, 6 C. Rob.

201.

VII. ENEMY'S PROPERTY.

1. Liability to Seizube.

§ 1183.

The Continental Congress, by a resolution of December 9, 1781,

enacted that all ships, with their cargoes, which should be seized by

their crews, should be deemed lawful prize to the captors, the object

being to tempt the navigators of enemy vessels to bring them into

American ports. Subsequently, during the war, a British ship, bound

to New York, then in the possession of the British, was compelled by

stress of weather to enter a port in North Carolina; and the master,

with a view to save his ship from confiscation, made an agreement

with the crew to seize the vessel and cargo and have them condemned,
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with the understanding that the crew were to have their wages, and

that the residue of the proceeds were to remain in the master's hands

as trustee for the owners. This agreement was signed by the master

and cre>V, and, after the condemnation of the vessel and cargo, was

carried into effect. After the war was over, the owners of the vessel

and cargo filed a bill in equity in the circuit court of the United

States for the district of Georgia against the master, praying for an

accounting. The bill was dismissed on demurrer, and a writ of error

was then obtained from the Supreme Court. This court held, Mar-
shall, C. J., delivering the opinion, that wliile the scheme to save the

ship and cargo, under the semblance of a condemnation, was a

stratagem of war, and not in itself an immoral act, it was a fraud upon

the resolution of Congress, and therefore could not be enforced by

the courts of the United States.

Ilannay r. Eve (1806), 3 Cranch, 242.

The circumstance that a ship is found in the possession of the

enemy affords prima facie evidence that it is his property. But if it

was originally of a friendly or neutral character, and has not boon

changed by a sentence of condemnation, or by such possession as

nations recognize as firm and effectual, it will be restored absolutely

or conditionally, as each case requires.

Schooner Adeline, 9 Cranch, 244.

Some goods, captured by an American privateer and libelled as

British property, were claimed by A, an American merchant. The
original order for the goods did not appear, but the ovidonco con-

tained (1) an invoice, (2) a bill of lading, and (3) two h'ttors.

The invoice stated that the goods wore bought by B. a niorchant of

Birmingham, " by order and for account and risk " of A, and

forwarded on March 4, 1811, to the care of certain merchants at

Livorp(K)l, and that thoy wore " the proi)erty " of C, a banker of

Birmingham, to whom the amount of tlie invoice was to \w roinittod.

The bill of lading, which was in the usual form, stated tliat tho

gfKxls wore shipjx'd by the Liverpool merchants to 1h> doHvorod to

A, or liis assigns, in New York. The letters in question wore both

addres.sed to A, and were dated, respectively, at Birmingham, July

8 and July 0, 181'2. The first was from B. and stiUod that, in cou-

sequenco of the revocation of the orders in council, ho had lost no

time " in shipping the goods sent to Liverp(K)l so long since, agree-

iiblo to your (A's) kind onler." Tho second letter, which was

referred to in the first, was from C, who stated that ho had oxtondod

assistance to B, who had btH»n embarrassed, and that ho had there-

fore obtained from the latter "an assignment of certain (juantitios of
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goods " which B " had provided on account of A . . . previous to

the 2nd of February, 1811." Marshall, C. J., delivering the opinion

of the court, said that, in the usual course of trade, if the purchasing

and shii^ping merchant were the same, there would rarely be any

actual change of property between the purchase and the shipment.

But, in the state of the relations between the United States and Great

Britain during the existence of the nonimportation acts, the trans-

action often became divided. Goods were procured under a general

order to purchase, but were not to be shii)ped till a future uncertain

event should occur; and if they were, in the meantime, to remain

the property of the agent, they would probably be retained at the

place of purchase under his immediate control and inspection. Their

conveyance to a seaport, there to be stored till their importation into

the United States should be allowed, would indicate an actual invest-

ment of the property in the person by whose order and for whose

use the goods were purchased and stored. The evidence in the

present case indicated that the goods when stored in Liverpool

were the property of A, subject to that control which B would

have as purchaser and intended shipper, who had advanced the

purchase money. This control, while affording security to B, could

not be wantonly used to the destruction of A's property in the

goods, and, in the case of a conveyance to a person having notice of

A's rights, should be construed to operate consistently with them,

so far as the two rights could consist with each other. The words

in the invoice representing the goods as the property of C evidently

were introduced merely for the purpose of securing the payment of

the purchase money to him. On the whole, the majority of the court

was of opinion that the goods were shipped in pursuance of A's

orders, and became his property when delivered, for his use, to the

master of the vessel, " if not at an earlier period," i. e., " On being

stored in Liverpool, if not at an antecedent time." The goods must,

therefore, be restored.

The Susan & Mary (1816), 1 Wheaton, 25.

A ship and cargo, captured as British, were claimed by a Russian

as neutral. It appeared that the ship, documented as Russian, was
placed under the control of a British house, which dispatched her to

Havana, where she was loaded under the directions of one M., osten-

sible agent of the Russian owner; and that she then cleared appar-

ently for a Russian port, but with orders to call at a British port,

and terminate her voyage there under the orders of the British house.

Evidence was lacking to show either the relations between the Rus-

sian owner and the British house, or the dependence of M. on the

Russian owner for authority, instructions, and resources. All the
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materia] papers touching the transaction were concealed in a billet

of wood, and their presence was betrayed by one of the crew. They
tended to show that the adventure was undertaken by the British

house alone; that the cargo was purchased with their funds, and

that M. was their agent. As to the ship, nothing was produced to

show her neutral character but the formal papers that always accom-

pany fictitious as well as real transactions. There was no charter-

party, no original correspondence, no instructions, even, directing the

master to obey the orders of the British house. Held, that both ship

and cargo should be condemned, the court (Johnson, J., delivering

the opinion) saying that in any case a neutral shipowner's lending

his name to cover a fraud with regard to the cargo would alone sub-

ject the ship to condemnation.

The Fortima (Feb. 20, 1818). .3 Wheaton, 2.30. The fourt referred to the

case of the St. Nicholas, 1 Wheaton, 417, as similar in circunistances.

The American ship Merrimack^ a few days before the declaration

of war by the United States against Great Britain was known in the

latter country, sailed from Liverpool for Baltimore with a cargo of

goods shipped by a British subject and consigned to citizens of the

United States. She was captured on the voyage by an American

privateer, who libelled her cargo as prize. Four claimants appeared,

as follows:

1. McKean and Woodland, American merchants, claimed certain

articles which were purchased on their orders by merchants in Shef-

field. At the moment of shipment the British merchants learned

that the partnership between McKean and Woodland had been dis-

solved, and, having no instructions as to how the goods should bo

shipped, consigned them to an American merchant residing in the

same city as McKean and Woodland, for the latters' use. Held, that

the property vested in McKean and Woodland, and con.soquently

was not liable to condemnation as enemy property. There was noth-

ing in the case to throw any suspicion on the fairness of the trans-

action.

2. Kimmel and Albert, merchants of Baltimore, claimed corlain

articles. The shippers, who were British merchants, consigned tlie

articles in question to their agent in the United States with instruc-

tions not to deliver them in a certain contingency ('X('e|)t for cash.

On th« ground that the property remained in the shippers, the goods

were condemned.

3. The facts in this claim were substantially the same as in niim-

i)er '2, and the goods were condemned.

4. W. Si. J. Wilkins, merchants of Baltimore, claimed ccitaiii goods,

which were purchased, as were the gooils in cases 1, 2. and ;5. on ortlcrs

given long before the war. In the present case, however, the shipper
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was a manufacturing company consisting of two members, one of

whom resided in Great Britain, and the other, who was an American

citizen, in the United States. The bill of sale, which served as an

invoice, was in the name of W. & J. Wilkins; the bill of lading was
in the name of Edward Harris, the American member of the manu-
facturing company, who was the consignee. On the evidence, which

included various letters, the court was of opinion that the property in

the goods had been transferred to the claimants, independently of the

control of the shipper or his agent, except so far as the right to stop

in transitu interfered, and that the claimants were entitled to the

goods.

The MerriniJK'k (1814), 8 Cranch. 317.

The liability of property, the product of an enemy country, and

coming from it during war, to capture, being irrespective of the

status domicilii, guilt or innocence of the owner, such property is as

much liable to capture when belonging to a loyal citizen of the coun-

try of the captors as if owned by a citizen or subject of the hostile

country or by the hostile government itself. The only qualification

of this rule is that where, upon the breaking out of hostilities or as

soon after as possible, the owner escapes with such property as he can

take with him, or in good faith thus early removes his property, with

the view of putting it beyond the dominion of the hostile power, the

property in such cases is exempt from the liability which would

otherwise attend it.

The Gray Jacket, 5 Wall. 342.

Where the war (a civil war) broke out in April, 1861, a removal on the

30th of December, 1863, was held to be too late. (Ibid.)

Ships in time of war are bound by the character impressed upon

them by the government from which their documents issue and under

whose flag and pass they sail.

The share of a citizen in a ship sailing under an enemy's flag and

papers, there having been ample time and opportunity to dispose of

the same, but no attempt made to do so, is subject to capture and con-

demnation equally with the shares of enemies in the same ship. And
where the cargo and ship are owned by the same person the cargo

follows the fate of the ship.

The William Bagaley, 5 Wall. 377.

A vessel and cargo whose papers, supported by the testimony, show

that both belonged to a subject of the King of Spain, held, lawful

prize of war, having been captured by a United States cruiser while

on a voyage from one port of the enemy to another.

The Maria Dolores, 88 Fed. Rep. 548.
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A mail steamship carrying mail of the United States is not for

that reason exempt from capture as an enemy vessel. The Buena
Ventura (1898), 87 Fed. Rep. 927, affirmed.

The Panama, 176 U. S. 535.

The Carlos F. Roses, a Spanish bark, was condemned as enemy's

property, but a question was raised as to the enemy or neutral char-

acter of the cargo. This depended chiefly on the effect of the indorse-

ment of the bills of lading to neutrals. The cargo was claimed by

Kleinwort Sons & Co., British merchants, of London. It consisted

of jerked beef and garlic, and was shipi^ed at Montevideo in March,

1898, by Gil)ernau & Co., merchants of that place, but citizens of the

Argentine Republic. The invoices stated that the goods were shipped
"" to order for account and risk and by order of the parties noted

below." In the invoice of jerked beef the consignees noted below

were " the expedition or voyage of the Carlos F. Roses " and " Mr.

Pedro Pages, of Havana,'"' all concerned being Spanish subjects;

the consignees of the garlic were " Mr. Pedro Pages " and " the

undersigned," Gibernau & Co. There were three sets of bills of

lading issued by the master to Gibernau & Co.. one for that part

of the shipment of jerked beef made for account of the vassel, another

for that part made for account of Pages, and the third for the ship-

ment of garlic for the joint account of Pages and Gibernau & Co.

All the bills set forth that the goods were taken for the account and

at the risk of whom it might concern. In the shi})'s manifest the

destination of thecargo was stated thus: " Shipped by Pla Gibernau

Co. To order." The vise of the Spanish consul read :
" Good for

Havana, with a cargo of jerked Ix'ef and garlic." There was no

charter party. On the face of the papers the court lield that the

goods, when delivered to the vessel, became the property of the con-

signees nam(>d in the invoices, and that, as GilxM-nau & Co. had not

appeared and claimed any interest, the whole cargo, which the claiui-

ants in fact admitted to 1^ "ultimately destined for Don Pedro

Pages, of Havana," must l)e condemned as enemy j)r<)perty unless

cause to the contrary was shown. Such cause Kleinwort vfc Co.

endeavored to establish, on the ground that after the shi|Mnent of

the cargo they made advances upon it to the amount of about $;^0.000.

in consideration of which the bills of lading, indorsed in blank by

Gil)ernau & Co., were delivered to tiiem Avith the intent that they

should take title to the bills and the cargo, and on the arrival of the

latter at its destination hold it as security, with the right to dispose

of it and reimburse themselves with the proceeds. They contended

that in this way they l)ecaine the lawful owners both of the bills jind

of the cargo. It apiKjared, however, that in neither of the two bills
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of exchange, which were drawn on Kleinwort & Co. for the amount

of the advances, was any reference made to the cargo, and that while

two of the bills of lading were alleged to have been delivered to the

firm at the time of its acceptance of the bills of exchange, the third,

for the greater part of the jerked beef, was not delivered till long

afterwards. On these and other circumstances the court held that

the cargo never bona fide passed to Kleinwort & Co., but remained

the property of Spanish subjects, and was liable to condemnation.

The Carlos F. Roses, 177 U. S. 655.

Mr. Justice Shiras delivered a dissenting opinion, in which Mr. Justice

Brewer eoncxirred.

2. Title to Property in Transit.

§ 1184.

If a British merchant purchase with his own funds two cargoes of

goods, in consequence of but not in strict conformity with the orders

of an American house, and ship them to America, giving the consign-

ors an option within 24 hours after receipt of his letter to take or

reject both cargoes, and if they give notice within the time that thej'

will take one cargo, but will consider as to the other, this puts it in the

power of the British merchant either to cast the whole upon the

American house, or to resume his property, and make them account-

able for that which came to their hands; and, therefore the right of

property in cargo, does not, in transitu, vest in the American house,

but remains in the British subject, and is liable tx) condemnation, he

being an enemy.

The Frances (1815), 9 Cranch, 183.

See, also, The Frances, 8 Cranch, 354, 358, 359; 1 Gallison. 445.

See, further, as to title of property in transitu, The Vrow Margharetha, 1

C. Rob.. 33G; The Sally, 3 C. Rob., 300, note; The packet De Bilboa, 2

Rob., 133 ; The Anna Catharina, 4 C. Rob., 107 ; The Jan Frederick, 5

C. Rob., 128 ; The Ship Anna Green, 1 Gallison, 274.

" In the ordinary course of mercantile transactions, a delivery to a

ship-master is a delivery to the consignee. Bue it is evident that this

delivery must be absolute or qualified, and that the effect of it must
vary accordingly. A voluntary agent has the option either to enter

upon his agency in strict conformity with the instructions of his

principal, or with such reservations or conditions as he may think

proper to prescribe; and the only consequence is, that, in the latter

case, he leaves his principal at liberty to adopt or repudiate his acts.

The shipper who purchases goods on his own credit or with his own
funds, is not acting in the ordinary capacity of a factor. If he were,

the goods, even before shipment, would be the property of the indi-
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vidiial on whose order the purchase is made. Such shipments are in

the nature of a merchantile credit, and the shipper always retains the

uncontrolled exemse of discretion in extending it."

The Frances (1815), 9 Cranch, 18.3.

Property in transit from a Ijelligerent to a neutral is subject to cap-

ture and condemnation, if it has not vested at the time of the capture

in the neutral consignees.

The St. Jose liidiano, 1 Wheat. 208.

See, also, 2 Gallison, 268.

" Goods were shipped by D. B. & Co., of Liverpool, on board a

neutral ship bound to Rio de Janeiro, which was captured and brought

into the United States for adjudication. The invoice was headed
' consigned to Messrs. D. B. & F., by order and for account of J. L.'

In a letter accompanying the invoice from the shippers to the con-

signees, they say, ' For Mr. J. L. we open an account in our books

here, and debit him, &c. We can not yet ascertain the proceeds of his

hides, &c., but we find his order for goods will far exceed the amount
of these shipments; therefore we consign the whole to you, that you

may come to a proper understanding with him.' It was held that

the goods were, during their transit, the property, and at the risk

of the enemy shippers, and, therefore, subject to condemnation.'-

The St. Joze Indlano (1816), 1 Wheat., 208, Wheatou's Syllabus.

" This Department is not disposed to deny the rule of law which

forbids the transfer of an enemy's property to a neutral when on its

way to the enemy's country. The leading case on this subject is

that of the Sally, (Iriffiths, master, reported in the thiril volume

of Robinson's Admiralty Reports, page 300. The case was decided

against the claimants by the British House of I^)rds on the 12th

of DecemlK'r, 171)5. It is not easy to see how it could have In^en

differently decided, in view of the fact that there were in evidence

certain letters of Mr. Ternant. the minister of France in this country,

showing that he was commissioned by his (Jovernment to purchase on

its account and to forward to France the very property which was

captured.''

Mr. Bayard, Sec. of State, to Mr. Godoy, Chilean min.. April 11. ISST),

MS. Notes to Chilean I^g. VI. ;«7.

With reference to an application in Ix'half of a German sul)ject for

the return of goods shipi)ed by him on the Spanish steamer /'cdro,

which had l)een condemned, the I)e|)artnieiit of State, refening to a

report of the Atlorney-tJeneral, said that th«' goods in <iues(ion were

consigned to a Spanish firm in Cuba '* without any reservations, antl
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were consequently subject to the general rule of law that goods in the

course of transportation from one place to another, if they are

shipped on account and at the risk of the consignees, are considered

as the goods of the latter during the voyage."

Mr. Hay, Sec. of State, to Mr. Von Ilolleben, German ambass., No. 178,

Jan. 18, 1899, MS. Notes to German Leg. XII. 247.

It did not even appear by the pai>ers in the ease that there was any

agreement between the consignors and consignees that the property

in the goods In question should remain in the former until delivery.

(Ibid.)

3. Pboduce of the Enemy's Soil.

§ 1185.

The Danish island of Santa Cruz having been seized by and sur-

rendered to the British, B., an officer of the Danish Government and

an owner of land in the island, withdrew and went to Denmark, leav-

ing his estate in the care of an agent, w^ho afterw^ards shipped 30

hogsheads of sugar, the produce of the estate, on a British ship, to a

house in London, on B.'s account and risk. On her passage the ship

was captured by an American privateer and brought into the United

States, where, in spite of a claim by B. to the sugar, both the ship

and her cargo were condemned.

Harper, counsel for B., contended that the British rule that the

produce of a plantation in an enemy's country was to be considered,

while the produce remained the property of the owner of the soil, as

enemy property, was modem, and that, besides, it did not apply to

the case of B. By the cases of the Phcenix, 5 Rob. 26, the Diana, 5

Rob. GO, and the Vrow Anna Catharina, 5 Rob. 161, it appeared that

the reason of the rule w^as that the proprietor of the soil had incor-

porated himself wdth the permanent interests of the nation. B. had

never incorporated himself with the interests of the British nation,

either permanently or temporarily; the character was forced upon

him against his will ; he was bom and continued to be a Dane; he did

not purchase a plEuntation in an enemy country,* Denmark being, at

the time of his purchase, neutral; the British occupation was tem-

porary, and ended with the war. But, even if the case w^ere within

the rule, the rule was merely a British rule, never recognized bj'

Denmark, and not a part of the law of nations, and should not be

adopted by the United States.

Pinkney, contra, maintained that Santa Cruz, on its capture, im-

mediately became a British colony, and during the occupation, which,

though not perpetual, was indefinite, so remained; that, this being

so, the sugar in question was, under the rule in the case of the Phcenix,

enemy property ; that, according to the opposite argument, if the land
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was purchased before the capture of the island, the owner would not

be considered an enemy, though the island should remain permanently

British; that, in reality, it was immaterial when the estate was
acquired, if the owner continued to hold it after the island came into

possession of the enemy. Such was the rule of the English prize

courts, and it did not appear that any of the nations of Europe had
^protested against it. It was not harsher than the rule of domicil, to

which it was analogous.

Marshall, C. J., delivering the opinion of the court, said

:

" Some doubt has been suggested whether Santa Cruz, while in the

possession of Great Britain, could properly be considered as a British

island. But for this doubt there can be no foundation. Although
acquisitions made during war are not considered as permanent until

confirmed by treaty, yet to every commercial and belligerent purpose

they are considered as a part of the domain of the conqueror, so long

as he retains the possession and government of them. The island of

Santa Cruz, after its capitulation, remained a British island until it

was restored to Denmark.
" Must the produce of a plantation in that island, shipped by the

proprietor himself, who is a Dane residing in Denmark, be considered

as British, and therefore enemy, property ?

" In arguing this question, the counsel foi- the claimants has made
two points

:

" 1. That this case does not come within the rule applicable to ship-

ments from an enemy country, even as laid down in the British courts

of admiralty.

"2. That the rule has not been rightly laid down in those courts,

and consequently will not be adopted in this.

" 1. Does the rule laid down in the British courts of admiralty

embrace this case ?

"It appears to the court that the case of the riionir is precisely

in point. In that case a vessel was captured in a voyage from Suri-

nam to Holland, and a part of the cargo was claimed by persons

residing in Ciermany, then a neutral country, as the produce of their

estates in Surinam.
" The counsel for the captors considered the law of the case as

entirely settled. The counsel for the claimants did not controvert this

position. They admitted it; but endeavored to extricate their case

from the general principle by giving it the protection of the tn-aly

of Amiens. In pronouncing his opinion. Sir William Scott lays down
the general rule tinis: 'Certainly nothing can l)e more decided and

fixed, as the principle of this court and of the supreme court, upon

very solemn arguments, than that the possession of the soil d<H's

impress upon the owner tlie character of the country, as far as the

H. Doc. 551—vol 7 27
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produce of that i)lantation is concerned, in its transportation to any

other country, whatever the local residence of the owner may be.

This has been so repeatedly decided, both in this and the superior

court, that it is no longer open to discussion. No question can be

made on the point of law, at this day.'

''Afterwards, in the case of the Vrow Anna CatJia?'ina, Sir AVilliam

Scott lays down the rule, and states its reason. 'It can not be doubted,'

he says, 'that there are transactions so radically and fundamentally

national as to impress the national character, independent of peace

or war, and the local residence of the parties. The produce of a per-

son's own plantation in the colony of the enemy, though shipped in

time of peace, is liable to be considered as the property of the enemy,

b}'^ reason that the j^roprietor has incorporated himself with the per-

manent interests of the nation as a holder of the soil, and is to be

taken as a j^art of that country, in that particular transaction, inde-

pendent of his own personal residence and occupation.'

" This rule laid down with so much precision, does not, it is con-

tended, embrace Mr. Bentzon's claim, because he has not ' incorporated

himself with the permanent interests of the nation.' He acquired the

property while Santa Cruz was a Danish colony, and he withdrew

from the island when it became British.

" This distinction does not appear to the court to be a sound one.

The identification of the national character of the owner with that of

the soil, in the particular transaction, is not placed on the dispositions

with which he acquires the soil, or on his general character. The
acquisition of land in Santa Cruz binds him, so far as respects that

land, to the fate of Santa Cruz, whatever its destiny may be. AMiile

that island belonged to Denmark, the produce of the soil, while

unsold, was, according to this rule, Danish property, whatever might
be the general character of the particular proprietor. \Mien the

island became British, the soil and its produce, while that produce

remained unsold, were British.

" The general commercial or political character of Mr. Bentzon

could not, according to this rule, affect this particular transaction.

Although incorporated, so far as respects his general character, with

the permajfient interests of Denmark, he was incorporated, so far as

respected his plantation in Santa Cruz, with the permanent interests

of Santa Cruz, which was, at that time, British; and though as a

Dane, he was at Avar with Great Britain, and an enemy, yet, as a pro-

prietor of land in Santa Cruz, he was no enemy: he could ship his

produce to Great Britain in perfect safety.

" The case is certainly within the rule as laid down in the liritish

courts. The next enquiry is: How far will that rule be adopted in

this country ?
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" The law of nations is the great source from which we derive those

rules, respecting Ix'lligerent and neutral rights, which are recognized

by all civilized and commercial states throughout Europe and Amer-
ica. This law is in part unwritten, and in part conventional. To
ascertain that which is unwritten, we resort to the great principles of

reason and justice: but, as these principles will be differently under-

stood by different nations under different circumstances, we consider

them as being, in some degree, fixed and rendered stable by a series of

judicial decisions. The decisions of the courts of every country, so

far as they are founded upon a law conunon to every country, will be

received, not as authority, but with respect. The decisions of the

courts of every country show hoAv the law of nations, in the given

case, is understood in that country, and will be considered in adopting

the rule which is to i)revail in this.

Without taking a comparative view of the justice or fairness of the

rules established in the British courts, and of those established in the

courts of other nations, there are circumstances not to be excluded

from consideration, which give to those rules a claim to our attention

that we can not entirely disregard. The United States having, at

one time, formed a component part of the British Empire. tJtcir prize

law was our prize law. AMien we separated, it continued to Im? our

prize law, so far as it was adapted to our circumstances and was not

varied by the power which was capable of changing it.

" It will not be advanced, in consequence of this former relation

between the two countries, that any obvious misconstruction of pub-

lic law made by the British courts, will be considered as forming a

rule for the American courts, or that any recent rule of the British

courts is entitled to more respect than the recent rules of other

countries. But a case professing to be decided on ancient principles

will not be entirely disregarded, unless it W very unreasonable, or l)e

founded on a construction rejected by other nations.

"The rule laid down in the riifvitiv is said to Ix' a recent rule, be-

cause a case solemnly decided before the lords commissioners in 1783

is quoted in the margin as its authority. But that case is not sug-

gested to have been determined contrary to former practice or former

opinions. Nor do we perceive any reason for supposing it to be

contrary to the rule of other nations in a similar case.

"The opinion that ownership of the soil does, in some degree, con-

nect the ()wner with the property, so far as respects that soil, is an

oi)inion which certainly prevails very extensively. Tt it not an un-

reasonai)le opinion. Personal property may follow the j^er^on any

where; and its character, if found on the ocean, may dcjx'iid on th(»

domicil of the owner. But land is fixed. A\'h('rev('r (he owner may
reside, that land is hostile or friendly according to (he condition of

the country in which it is placed. It is no extravagant perversion
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of principle, nor is it a violent offence to the course of human opinion,

to say that the proprietor, so far as respects his interests in this land,

partakes of its character; and that the produce, while the owner re-^

mains unchanged, is subject to the same disabilities. In condemning

the sugars of Mr. Bentzon as enemy property, this court is of opinion

that there was no error, and the sentence is affirmed with costs."

Thirty Hogsheads of Sugar v. Boyle (1815), 9 Cranoh, 191.

See, also, The Prize Cases (18G2), 2 Black, 635, 671; Rivier, Principles,

II. 344-345; Hall (4th ed.), 168.

4. Property in the Enemy's Seevice.

§ 118G.

The neutral owners of a ship may, by taking a decided part with

the enemy, expose such ship to seizure and confiscation as enemy's

property.

Darby v. The Erstern, Federal Court of Appeals (1782), 2 Dallas, 34.

" Neutrals who place their vessels under belligerent control, and

engage them in belligerent trade ; or permit them to be sent with con-

traband cargoes, under cover of false destination, to neutral ports,

while the real destination is to belligerent ports ; impress upon them

the character of the belligerent in whose service they are employed,

and the vessels may be seized and condemned as enemy property."

Chase, Ch. J., The Hart, 3 Wall. 559.

See, also. The Baigorry, 2 Wall. 474.

Where several witnesses stated facts tending to prove that a vessel

was in the employment of an enemy government, and that part, at

least, of her return cargo was enemy property; but the statement of

others made it probable that the vessel was what she professed to be,

a merchant steamer, belonging to neutrals; that her outward cargo

was consigned in good faith by neutral owners for laAvful sale; that

the return cargo was purchased by neutrals, and on neutral account

—

the court directed restitution, without costs or expenses to either party

as against the other.

The Sir William Peel, 5 Wall. 517.

" The voyage of the Haytian Republic was commenced on October

4 from the United States, with peaceful and lawful intent, and with

no knowledge of Haytian disorders or desire to mingle in Haytian

disputes.

" On her voyage from Port de Paix to Gonaives, on October 15-16

;

from Gonaives to Miragoane, on October 16-17 ; and from the latter

port to Aux Cayes, on October 17-18, it is true that she transported

as passengers persons variously armed, and, as is supposed, in sym-
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pathy with those in possession of the districts in which the ports above

named are situated. In such transportation she met with no inter-

ference or protest, and merely acted as a common carrier of pas-

sengers whom she found awaiting transportation in the ports at

which she traded. Such action can not be regarded as constituting

complicity in Haytian disorders; and, at the time that the vessel was

seized by the Dessalines in the service of Provisional President

Legitime, at Port au Prince, the persons whom she had thus carried

had been left at their ports of destination and she was proceeding on

her voyage."

Mr. Bayard, Sec. of State, to Mr. Preston, Haytian min., Nov. 28, 1888.

For. Rel. 1888, I. 1001, 100.5.

" Referring to your despatch No. 113 of the 19th instant, I have

now to acknowledge the receipt of your despatch No. 19G of Novem-
ber 12th ultimo, with its accompanying enclosures, covering your cor-

respondence with the minister for foreign affairs of Ecuador on the

subject of the steamer Washington and its ramifications.

" The enclosed memorandum or report on the case, Avhich has

been prepared by my direction,' after taking into consideration not

only your despatch No. 19G, but also the whole of your previous

correspondence with this Department upon the same subject, will,

with the instructions hitherto given you, govern your future proceed-

ings in the conduct of the case as it at present stands, and it is sin-

cerely hoped that you will be enabled by adopting the suggestions

made in the report now transmitted to vou, to bring the question to a

successful and amicable termination." . . .

Mr. Seward, Sec. of State, to Mr. Hnssaurek, min. to Ecuador, Dec. 28,

18(55, MS. Inst. Ecuador, I. 184.

"Memorandum ax to the case of the .steamer Washington, eondemned,

in the first instaner, hy the supreme court of Kenador as lawful prize

of irar.

"The parties complaining of the detention and use by the Ecuadorian

Government of the Washington are .Vmerican citizens long donilclle<i

In Its territory, and owning le.ss than one-half of the vessel, the

remaining interest being owned by native subjects of Ecuador.

"The vessel Is employed, not in maritime (x^mmerce, but in an internal

river traffic, and Is therefore peculiarly subject to the municipal

law of P^cuador.

"The steamer was admittedly engage<l In ho.itillty to Ecuador and was

captureil in actual light.

"Her condemnation is basnl on these facts and, if corrwt. establishes

a title which relatt's to the time of the capture.

" We may dismiss all consideration of the use of the steamer, lnt«'rmetli-

ute the capture and (-ondemnatlon. If the latter Is Valhl. it justitles

that use. If not, the claimants an» entitled to the value i>f the vessel

when (Mjuverted.

"So we may dismiss all consideration of the drlnjt in liringliig on the

trial and «lecision. If there was any wrong in tills, it is mergwl in

the greater one.
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" Upon the conceded facts thus far stated the propriety of the condemna-

tion admits of no serious question.

"It is said however that restitution to the owners should liave been

decreed Itecause the Washinuion passed into the hostile service by

the barratry of her master, and 2d that the seizure and employment

of her by the insurgents were piratical.

" It is not denied that the master of the Waxliiiifftnn was in conspiracy

with the ivvolutionists to whom he voluntarily surrendered her.

" Assuming that the owners of the steamer were guiltless of any com-

plicity with the master, the question is how does his conduct, crimi-

nal both as respects the Ecuadorian Government and the owners,

affect the rights of the latter?

" It is doubtless true that the owners of a ship are often held responsible

for offences committed by the master against belligerent rights, so

as to involve the forfeiture of the vessel and sometimes even personal

damages in addition, although they neither commanded nor knew of

them.
" I think, however, that such cases will be found to have in them this

element, viz, that the acts were such as the master could have sup-

posed himself to be doing in the course of his general employment,

and in the interest of his owners. The abandonment of the ship to

pirates or to mei'e insurgents can hardly be brought into this cate-

gory. Then these are maritime instances, and it seems to me there

is such a difference between the very large authority and discretion

necessarily entrusted to the master of a seagoing vessel, and that

which suffices for short river voyages, as to justify a corresiwnding

distinction in the liability of the owners for his acts. At sea, out of

reach of his owners, and of courts, he may be taken to represent

them in a much ampler sense than on a river.

" I am bound to say however that this view of the case does not strike

me as so irresistible that I could characterize an opposite determina-

tion by any judicial tribunal as manifesting such flagrant disregard

of law and justice, as to lose its title to respect and submission.

" Let us supix)se that we had permitted a steamer, owned about half by

English residents of Baltimore, and commanded by such a resident,

to ply between that port and City Point, at the time of the outbreak

of the late rebellion ; the steamer to have been surrendered by him to

reliels in the .Tames River; to have been armed by them and to have

captured one of our small cruisers in the Potomac ; to have been sub-

sequently captured by us and brought before a prize court. The
evidence wholly failing to inculpate the owners who intervene and

ask a restitution of the vessel, the court may be supix)sed to say :

" * Public ix)licy requires that those who entrust a steamer, capable of the

mischief which this has wrought, with the iwwer to put her into a

position to do that mischief, should be answerable for the conse-

quences of his acts, though not contemplated, or approved by them.

True, we find no evidence of their complicity, and this act, as it turns

out, was manifestly opposed to their interests. But, if the captaiit

was acting in conformity with their secret instructions, or with their

real, though unexpressed desire, it would always be a matter of the

greatest ease to conceal the proofs. A considei'ation of the general

interest in having a plain rule capable of ready practical application,

must override that of occasional hardsliip to the innocent.'
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" Would such ii decision be so uianifestly outrageous, as to authorize Great

Britain to declare that it could not have proceeded from error but

must have been dictated by intei'est, malice or wilful disregard of

universal principles of justice? I think not.

" I attribute no consequence whatever to the fact that the Ecuadorian

Government denounced the seizure as piratical, nor does It seem

important to enquire whether in truth it was piratical either under

the municipal law, or the law of nations. It was a naval operation

for a political insurrection. That it so overstepped the limits which

nations prescribe to themselves in Ihe prosecution of war, as to be

piratical also, does not seem to me so to restrict tlie rights wliich the

capturing government may assert in its discretion, or icaive in its

generosity.

" This I think disposes of any question under article 1(» of our treaty

with Ecuador. That must I think be iniderstood to refer to cases

of simple piracy, unconnecte<l with insurrection or belligerency in any

form.
" I understand the rule to be that before a nation intervenes in behalf of

its citizens domlciletl abroad whose rights have been passed ui)on by a

judicial tribunal, it is reipiired. 1st.—That he should have defendeil

those rights himself and done what was in liis jwwor to enlighten the

court. 2d.—That he should prosecute the case through all the ap|)el-

late trilninals to that of last resort, so that it may appear tliat no

farther remetly is left to him In the courts. 3d.—That the final

decision should be not merely erroneous, but so flagrant as to shock

the moral sense and beget the conviction that the court could not be

sui>i»osed to have acted from mistake (tf judgment l)Ut have wilfully

disregarded plain rights.

" Our citizens who go to reside under foreign juri.sdictions. go there to

take such law, and such modes of administering it, as a''e dealt to

native subjects, however imperfect they may be—e.xcept in sudi coun-

tries as China, Japan, &c., where special treaties relieve them of the

obligation.

" In this cast' there is no pretence that the injustice alleged is aimed at

American citizens as such, for a majority of the owners of the

Wash inifIon arc Ecuadorians.

"On the whole. I think, that our minister should desi.st from farther dis-

cussion until, after final judgment in the court of last resort, he

has reiM)rted its decision and the re.-tsons it may assign, and has

received such instructions as the case may then seem to require.

" If it were practicable to advise the American owners of the Washiatfton.

I sliould re<'ommend them to offer to the Ecuadorian Government the

same salvage (J of the value) which that Government offered

for the rei-apture of its warship captured by llie Wasliinotoii, and

ask restitution on thos(> terms, before the prize court had reviewed

tli«» judgm(>nt in the first instance. It is unreasonable (dismissing

nil question <if legal riglilsi th;it the govenunent should bear the

e.\i»ense of restoring to the owners a ship of which they had Immmi

depriv*^! by their oirn Uf/ent. The salvage Is probaJtly quite insulli-

clent to reimburse Ecuador for the exi)enses to which it has be«'n

8ul)je<'te<l.

"Approveil.

" WiLLi.v.M II. Sewaku."
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" 15. A neutral vessel carrj'ing hostile dispatches, when sailing as

a dispatch vessel practically^ in the service of the enemy, is liable to

seizure; but not when she is a mail packet and carries them in the

regular and customary manner, either as a part of the mail in her

mail bags, or separated', as a matter of accommodation and without

special arrangement or remuneration. The voyages of mail steamers

are not to be interfered with except on the clearest grounds of sus-

picion of a violation of law in respect of contraband or blockade."

Instructions to United States Blockading Vessels and Cruisers, General

Orders, No. 492, June 20, 1898, For. Rel. 1898, 781.

" ^^-Tien a person belonging to a neutral state takes permanent civil

or military service with a foreign state he identifies himself so fully

with it that he becomes the enemy of its enemies for ever}' purpose.

AVhen he merely contracts to do specific services, he becomes an enemy
to the extent, and for the purposes, of those services." So a neutral

may so identify himself or his jDroperty with a possible or intending

belligerent that hostilities may even be opened by an attack on him or

by the capture of his property.

Hall, Int. Law (5th ed.). 501, 502.

On July 25, 1894, about 7 a. m., a Japanese squadron, cruising off

the Corean coast, before declaration of war, was attacked by Chinese

warships which had been convoying reinforcements to Asan. About
9 a. m. the Kowshing^ a British vessel, carrying further Chinese rein-

forcements for Asan, appeared on the scene. The Japanese cruiser

Naniwa signaled her to stop and sent a boat aboard, and, finding that

she was carrying 1,200 Chinese troops, with several generals, includ-

ing the German major, von Hanneken, asked the captain to follow

the Naniwa to Japan. The captain assented, but the Chinese officers

by force and threats restrained him. The Naniwa^ then, after some
parleying, warned those on board to quit the vessel, and afterwards

fired into and sank her. Most of the Europeans were picked up
by the boats of the Naniwa. As soon as the facts could be fully

ascertained. Professors Holland and Westlake both took the ground,

in the face of much popular excitement, that at the time of the sink-

ing of the Koicshing a state of war de facto existed between China
and Japan; that the Kowshing., as a neutral ship engaged in the

transport service of a belligerent, was liable to be visited and taken

in for adjudication, with the use of so much force as might be neces-

sary ; that, as one of a fleet of transports and men-of-war engaged in

carrying reinforcements to the Chinese troops on the mainland, she

was clearly part of a hostile expedition, or one which might be treated

as hostile, which the Japanese were entitled by all needful force to

arrest; that the force used did not appear to be excessive, either for
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the capture of an enemy's neutral transport or for barring the prog-

ress of a hostile expedition, and that, as the rescued officers were

duly set at liberty, no apology was due to the British Government
and no indemnity to any person.

Ilollaud, Studies in Int. Law, 126 et seq.

5. Transfek of Enemy Ships to Neutral.s.

(1) public ship.

§ 1187.

A bona fide purchase for a commercial purpose by a neutral in his

own home port, of a ship of war of a belligerent that had fled to such

port in order to escape from enemy vessels in pursuit, but which was
bona fide dismantled prior to the sale, and afterward fitted up for the

merchant service, does not pass a title above tlie right of capture by

the other belligerent.

The Georgia, 7 Wall. :i2.

See, also. The Georgia, 1 Ix)wp11. Or>.

(2) MERCHANT VESSELS.

§ 1188.

It was alleged that a violation of the act of February 27, 1800,

suspending commercial intercourse between the United States and

France, had been committed by selling an American vessel to an

innabitant of St. Thomas, with a view to its being used in trade with

the French island of Guadaloupe. Marshall, C. J., delivering the

opinion of the court, said that the building of vessels in the United

States for sale to neutrals during war was a i)rofitable business which,

in the absence of a clear intention, it could not be supposed that Con-

gress intended to prohibit. He further declared that " an act of

Congress ought never to be construed to violate the law of nations if

any other possible construction remains, and, consequently, can never

be construed to violate neutral rights, or to affect neutral commerce,

further than is warranted by the law of nations as understood in

this country." He held that no violation of the act of Congress had

been committed.

Murraj' r. Schooner riiarniing Hetsey (18(M). 2 Craucli. VA, IIH.

A citizen of the United States may purchase a ship of a l)olligerent

power, at home or al)roa(l, in a U'lligerent port, or on tiie high seas,

provided the purchase Ik* made Iwna fide, and the property be pass<»d

absolutely and witiiout resi'rve: and the ship so purcliase^l becomes
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entitled to bear the flag and receive the protection of the United

States.

Xentrals have a right to purchase ships of belligerents.

(,"usliiii!>:. At. Gen., 1854. (> Op. G.38 ; 1855, 7 Op. 538.

"The law of nations secures to neutrals unrestricted commerce with

the belligerents, except in articles contraband of war, and trade with

blockaded or besieged places. With these exceptions commerce is as

free between neutrals and belligerents as if it were carried on solely

between neutral nations; and it is difficult to conceive upon what prin-

ciple an exception can be made and the neutral deprived of the rights

secured in regard to the i^urchase of merchant vessels,

'* It is true a regulation of France has been referred to in support of

the doctrine avowed b}' the Imperial Government, but it is hardly

necessary to observe that a municipal law of that country can only^

affect persons under its control, and can have no binding force bevond

its territorial limits. The parties who made the contract for the sale

and purchase of the ship St. Ilarlampy were not under the juris-

diction of the municipal law of France; on the contrary, the^^ were

both within the jurisdiction of the United States as well as the

property which formed the subject of the transaction. The validity

or invalidity of the transaction can be determined only by the local

or international law. It was a contract authorized by the laws of

this country and the law of nations; and it was supposed to be uni-

versally conceded that such a contract would be respected everywhere.

Certainly no government except that under which the contract was

made could interpose to destroy or vary the obligations which its

provisions impose if not contrary to the law of nations. This is the

doctrine of the European publicists, and it is especially sustained by

Hautefeuille, Avhose authority will, I doubt not, be recognized by the

Emperor's Government. He says, ' It is impossible to recognize such

a right as that claimed by the regulation of France.' ' Commerce,'

he adds, 'is free between the neutral and belligerent nations; this

liberty is unlimited except [by] the two restrictions relative to contra-

band of war, and to places besieged, blockaded, or invested ; it extends

to all kinds of provisions, merchandise, and movable objects without

exception. Pacific nations can then, when they judge proper, pur-

chase the merchant ships of one of the parties engaged in hostilities,

without the other party having the right to complain, without, above

all, that it should have power to censure, to annul these sales, to con-

sider and treat as an enemy, a ship really neutral and regularly

recognized by the neutral Government as belonging to its subjects.

To declare null and without obligation a contract, it is indispensable

that the legislator should have jurisdiction over the contracting
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parties. It is then necessary, in order that such a thing should take

place, to suppose that the belligerent possesses the right of jurisdic-

tion over neutral nations. That is impossible; the pretension of the

belligerents is an abuse of force, an attempt against the independence

of pacific nations, and consequently a violation of the duties imposed

by divine law upon nations at war.'

" However long may be the period during which this doctrine has

formed j^art of the municipal code of France, it is manifestly not in

harmony with her maritime policy, and it is confidently believed by

this Government that France will not assert it not only against the

practice of other nations but against the authority of her most

enlightened writers on public law."

Mr. Marcy, Sec. of State, to .Mr. Mason, Feb. 10, 185(5, MS. Inst. France,

XV. 321.

" The principle, therefore, that the neutral has a perfect right to

•purchase the merchant vessels of the belligerents has been maintained

by England, by Russia, and by the United States, and it is inconsist-

ent with these historical facts to say that the contrary doctrine

avowed by France has had the sanction of the chief nuiritime nations,

or that ' it forms a part of the whole doctrine of maritime law.'
"'

Mr. Marcy, Sec. of State, to Mr. Mason, Feb. 10, 18o(!. MS. Inst. France,

XV. 321. See, also. 11 Waifs State Tapers, 203.

Mr. Marcy's position, as al)ove statetl, is in harmony witli tlie English

rule, but is contested in France, where it is lield, under the regula-

tions of Jul}' 20, 1778, that enemy-built vessels can not be made neu-

tral by a sale to a neutral after hostilities break out. (See 2 De
IMstoye et Duverdy, Prises Maritime, l.,50.3. ) In Russia the French

rule is said to be applie<l. (Set» Courrier des Etats I'nis. Ort. 27,

1855, cited in Lawrence's Wheaton (ed. 18i>5). .->S1. 582.) The
English rule, like that adopte<l by Mr. Marcy, retjuires that the sale

should Ik» lK)na fide. (The Sechs (Jeschwistern 4 V. Hoi). 100; see

2 Wildman's Int. Law. 88. W.)

In 1883, during the war between France and China, many Chinese vessels

%vere sold to citizens of the T'nittnl States, and after the war was over

were resold to Chinese. The validity of tliis transaction does not

seem to have been teste«l by France. (See I'resi<lent .Vrthur, annual

message, Dec. 1. 18H4. For. Kel. 1SS4. iv.)

"Inquiries having been addressed to this Department as to the

right of a citizen of the United States to ])urchase a vessel of a bel-

ligerent during the existing war in Euroj)e, I have to inform you

that a similar question arose during the late Crimean war, was delib-

erately aiul carefully investigated l)V the Administration fof the

time iK'ing, and icsidted in a conviction, that a vess<'l so |)ui'chased.

in gootl faith, Ix'comes the property of the purchaser, ami is intitle<l

to the protection of the (lag of the United States, though a special
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act of Congress would be necessary to enable her to obtain a register

from the proj^er Department.
" These views are entirely concurred in by the existing executive

government of the United States, and will be maintained whenever

there may be occasion therefor.''

Mr. Cass, See. of State, to TT. S. consuls, circular. No. 10, June 1, 18.59,

MSS. Dept. of State.

See, also, Mr. Cass, Sec. of State, to Mr. Mason, June 20, 1859, 50 MS.

Doni. I^t. 414 ; Mr. Cass, Sec. of State, to Mr. Gittings, June 24, 1859,

id. 420.

The Consular Regulations " stated that ' foreign-built vessels, pur-

chased and wholly owned by citizens of the United States, whether

[)urchased of belligerents or neutrals, during a war to which the

United States are not a party, or in peace, of foreign owners, are

entitled to the protection and flag of the United States as the property

of American citizens.' The same instructions, however, require that

the purchase should have been in good faith. The purpose of the

authority to consuls in the matter obviously was to enable citizens of

the United States residing abroad to buy foreign-built vessels for

lawful trade. It was not intended to sanction a simulated purchase

of such vessels, to be employed in hostile operations against countries

wdth which the United States are at peace. Although, if the pur-

chase in this instance was a hona fide transaction, it may be that a

vessel so employed by the purchaser may not have technically violated

the neutrality law of the United States, still her employment in the

business in which those vessels engaged, while flying the flag of this

country, w'as contrary to- the spirit of that act, and at variance with

the friendship then existing between the United States and the King
of the Tavo Sicilies. In point of fact, the examination which has

been made has given rise to a doubt whether the alleged purchase

of the vessels referred to was a hona fide transaction for a valuable

consideration, or was only simulated in order that the flag of the

United States might be used to screen them from capture by the

Neapolitan navy on their way to and from Sicily. It can not be

doubtful how far the authority or the countenance of this Govern-

ment should be employed in behalf of a claim if it should prove to be

of this latter character."

Mr. Fish, Sec. of State, to Mr. Marsh, Jan. 29, 1877, MS. Inst. Italy, II. 11.

" Can a foreign vessel be purchased by a citizen of the United

States? . . .

" In reply ... I have to observe that the natural right to

acquire property by purchase has been held by high authority to be

unaffected, so far as neutrals are concerned, by the mere fact that a
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state of war exists between two or more belligerent powers from the

citizens or subjects of one of which the purchase is made. Such
right is subject, however, to the restrictions imposed by international

law, by treaty, or by the belligerent powers, respectively, as to the

property of their own citizens or subjects during the existence of such

war.

" This principle is stated by one of the former Attorneys-General of

the United States as follows :
' The state of war interrupts no con-

tract of purchase and sale, or of transportation, as between neutral

and belligerent, except in articles contraband of war.' (C Op. 647,

Gushing, At. Gen.)"

OiHJii letter of Mr. Boutwell. Sec. of Treas., to Mr. Washbiu'ue. luin. to

Frauce. May 2.'i, 1871, seut to Mr. Fish, Sec. of State, ou the same day.

(MS. Misc. Letters.)

" It is notorious that a maritime war scarcely ever occurs when at

least one of the belligerents does not seek to protect more or less of its

shipping by a neutral flag. In some instances this may honestly be

done, but sales of vessels of belligerents to neutrals in apprehension of

war, or when hostilities may have actually broken out, are always

more or less liable to suspicion, and such transactions justify the

strictest inquiry on the part of the belligerent who thereby may have

been defrauded of his right to capture enemy's property. There are

various circumstances tending to show the good faith, or the reverse,

of such transfers. Prominent among these is the ability of the

alleged purchaser to pay for his bargain.

" If, prior to the sale, he Avas notoriously incapable of making any

such purchase, or if his previous pursuits did not fit him for the use of

the property, these and other obvious circumstances will tend to show

a want of that good faith which alone can impart the rights of a

neutral to a ves.sel so acquired. I am sorry to say that instances are

not wanting where impecunious citi/AMis of the United States have

claimed to be the purchasers of foreign craft, and in some of them

have actually had the hardihood to apply to this Department for its

interposition, when the terms of their contract may not, in their

opinion, have been complied with by the other party.

" The acceptance of the pretended ownership of a foreign-built ship

has undoul)tedly proved profitable to many American citizens. This

was particularly the case during the great wars In'tween maritime

states, growing out of the French Revolution, when the United States

were at peace. Ship-owners of this country, also, probably found a

neutral flag a c<)nvenient cover for their property during onv last war

with (treat Britain, and esi)ecially during the war of the rei>ellion in

this country. It is understood, however, that when thes4> host Hit i(>s

were brought to a close, Congivss rejected the application of partie.s
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Avlio asked to have those of their vessels renationalized which had

been transferred under the circumstances referred to. . . .

" It must be confessed that the reguhitons in authorizing a consul to

authenticate and record a bill of sale of a foreig:n-built vessel, bestow

a great i)ower and responsbility on that officer in making him, in the

first instance, at least, the sole judge of the good faith of the transac-

tion. There must have been, and may be, times and occasions when
the temptation to abuse such a power may have been, and may be,

irresistible. Although the validity of the transfer may, in the end,

be judicially inquired into, much harm might result from a simulated

sale, before a final decision on the subject could be reached. Still the

possible abuse of power by a consul is not a sufficient reason for abro-

gating the power, esj^ecially if Congress should abstain from forbid-

ding the i)urchase and use abroad of foreign-built ships by American
citizens."

Mr. Evarts, See. of State, to Mr. Cbristiaucy, miii. to Peru, June 20, 1879,

For. Kel. 1879, 884.

" The right of Americans to buy foreign-built vessels, and to carry

on commerce with them, is clear and imdoubted. A reference to para-

graphs 220 and 221 of the Consular Regulations will show how per-

fectly this right is recognized and how clearly the exercise of it is

defined. It has existed as stated in instruction to your legation. No.

11, of May 8, ever since the origin of this Government. The fact that

it is possible for collusion to take place between consuls and American
merchants in foreign countries in connection with these transactions

is not a sufficient reason to invalidate a right Avhich exists independ-

ently of statute law and which is advantageous to the interests of

American commerce and enterprise. As a consequence and adjunct

of this right, the flj'ing of the American flag can not be absolutely

prohibited. As stated before in the above-mentioned instruction, if

circumstances justify on the part of the consular officer an opinion

that the sale was honest, and that the vessel has really become the

property of a citizen, she may properly fly the flag of the owner's

country as an indication of such ownership, and an emblem of the

owner's nationality.

" The duty of the consul, in reference to these transactions, is clearly

enough indicated in Article XVII. of the Consular Regulations. He
is forbidden by law to grant any marine document or certificate of

ownership, but he may properly make record of the bill of sale in his

office, authenticate its execution, and deliver to the purchaser a certifi-

cate to that effect, and also certify that the owner is a citizen of the

United States. A considerable discretion and responsibility rests

upon consuls in regard to determining the good faith of such trans-

actions. They are not to conclude, as a matter of course, that all such
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transactions are genuine and honest. They are to take notice of any

circumstances which would indicate that the transfer is fraudulent,

and in all such cases it is their duty to refuse the certificates referred

to. But on the other hand, they are certainly not required to con-

sider the mere fact of the transfer of a foreign-built vessel to an

American citizen as an evidence of bad faith. The presumption is

rather on the other side, as in all transactions in civilized countries.

In the absence of any indication of fraud, a sale in the regular way,

with the usual business formalities, is to be regarded by the consul as

made in good faith.

" When such transactions have been perfected, and when a consul,

thoroughly satisfied of the good faith of the parties, has given his

certificate of the transfer of a foreign-built vessel to an American

citizen, and a vessel furnished with such consular certificate has been

regularly cleared from the port where the consid referred to is sta-

tioned, and has come within the jurisdiction of another consular offi-

cer or diplomatic representative of the United States, it should

require very strong evidence of fraud to induce the second consular

officer to deny the American character of the vessel, to refuse the regu-

lar and necessary clearance to enable the vessel to pursue its voyage,

and still more, to insist upon such a vessel hauling down its flag. In

cases where a consular officer or diplomatic, representative is thor-

oughly convinced that a vessel has no right to an American certificate

of sale! and consequently no right to the use of the American colors,

he will be justified in going to the extent indicated: but this discre-

tionary power should be used with the utmost caution and reserve.

''Vessels in these circumstances, of course, can not claim the privi-

leges and immunities and the thorough jjrotection which are accorded

to regularly registered American vessels plying l)etween ports of the

United States and those of foreign countries. The American owners

domiciled abroad, engaging in l)usiness of tiiis sort, take upon them-

selves all the risks incident to such traffic. If they are seized by the

war vessels of one or the other l)elligereiit and carried into courts of

admiralty as prizes, they have no right to demand from the diplo-

matic officers of the United States that they shall b(> accorded any-

thing more than fair treatment in such courts; that is to say, the fact

that they are j)rovided with consular certificates of American owner-

ship secures for them only a presumption that such is the fact, and

they are not necessarily for that reason entitled to demand fi-om the

legations of the United States anything moic than th.it proti'ction

afforded to every other species of property behmging to .Vmerican

citizens domiciled in foreign countries.

" In the absence 7)f any statutory provisions in regaid to these

important and tleliciite matters, it s<>ems to be the duty of the execu-

tive branch of the (Jovernment to prevent, as far as jjossible. any diim-
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age or danger to American interests, and in addition, to guard and

cherish, to the extent of its power, the right of neutrals to carry on

honest commerce between nations engaged in hostilities, reducing to

the least possible degree the hindrances to neutral trade which inevi-

tably arise from a state of war."

Mr. Evarts, Sec. of State, to Mr. Christiancy, min. to Peru, Dec. 26, 1879,

For. Rel. 1879, 894. A similar instruction was at the same time sent

to Mr. Osborn, minister to Chile.

In the case of the Itata. which, after being transferred by a Chilean cor-

poration to Mr. Henry L. Stevens, an American citizen resident in

Chile, entered Callao imder the American flag, with a regular clear-

ance from Valparaiso, the United States legation at Lima directed the

consul to return the ship's papers and cause her to haul down the

American flag. Under the suspicious circumstances of the case,

the action of the legation was approved. (For. Rel. 1879, 861, 867,

894-897.

)

It being subsequently reported that the Itata and her consorts were about

to resume the American flag, Mr. Evarts said :
" It will be the duty

of the consul, under the direction of the legation, in that country

where the ships first display American colors, to inquire strictly into

the circumstances of the alleged transfers, and refuse or grant clear-

ances, according to the merits of each particular case. This being

done, it is obvious that the act of one American consul or minister

should not be challenged or reversed by another except upon the

strongest proof of mistake or collusion." (For. Rel. 1879, 897.)

For the instruction Xo. 11, May 8, 1879, referred to by Mr. Evarts, see

For. Rel. 1879, 874.

In reply to a request for some sanction or approval of the proposed

transfer of enemy vessels to a neutral in a blockaded Cuban port in

1898, the Department of State said that it could not " give desired

permission or concede an}'^ privilege because of tra*isfer from bellig-

erent to neutral in a blockaded port. Vessels might be allowed to sail

subject to capture and to adjudication by prize court of bona fides of

transaction and of effect, if any, of mortgage, on national character

of vessels, prior to transfer."

Mr. ]Moore, Assist. Sec. of State, to Messrs. Butler, Notman, Joline, and
Mynderse, May 10, 1898, 228 Dom. Let. 378.

" This Government is in receipt of information that ships carrying

the Spanish flag have been, or are about to be, furnished Avith British

or other neutral papers upon colorable transfers of ownership, made
for the purpose of avoiding belligerent capture. It is desired that

any such cases coming to your notice should receive your immediate

attention, and tliat steps should be taken to prevent the colorable and

void transfers of vessels under the Spanish flag to a neutral flag."

Circular, Mr. Day, Sec. of State, to the Diplomatic and Consular Officers

of the United States, July 1, 1898, For. Rel. 1898, 1176.
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Capt. Heni-j- Glass, U. S. N., when captain of the port of Manihi, in Au-

gust and September. 1808, before tlie treaty of peace l)et\veen the

Unitetl States iind Spain had been signed, allowed the transfers of a

large number of steamers from the Spanish to the American flag, on
presentation of a regular bill of sale to an American citizen properly

certified by the American consul, and issued a provisional register to

each vessel, as the captain of the port was authorized to do under the

Spanish law. The main object of the transaction was to protect the

vessels from the insurgents and maintain trade between the islands

while they were yet under Spanish sovereignty.

The Benito Estenger was captured hv the United States steamship

Hornet June 27, 1898, off Cape Cruz, on the south side of the ishind

of Cuba. December 7, 1898, she was condemned by the United States

district court for the southern district of Florida as enemy property.

The claimant appealed on the ground, among others, that she was a

British merchant ship, duly documented and entitled to the protec-

tion of the British flag, and lawfully owned and registered by a

British subject domiciled in Great Britain. It appeared that prior to

June 9, 1898, the vessel was the property of Klnrique de Messa. a

Spanish subject resident in Cuba, and that on that day a bill of stile

was made by de Messa to the claimant, Beattie, a British subject, and

the vessel registered as a British ves.sel, at Kingston, in accordance

with the requirements of British law. She had been engaged in trade

with the island of Cuba, and more particularly between the ports of

Kingston and Montego, Jamaica, and tlie port of Manzanillo. Cuba.

She left Kingston June 28, and proceeded with a cargo of flour, rice,

corn meal, and coffee to Manzanillo. where the cargo was discharged.

She cleared from Manzanillo on June 27 for Montego. and thence for

Kingston, and was captured on the same day off Cape Cruz.

According to de Messa 's story, he was compelled to sell the steamer

in order to get money to live on, and he made the sale for $40,000. foi-

the whole or a large i)art of which credit was given on an indebted-

ness to the firm of which Beattie was a member, and that he was

employed by Beattie to go on the vessel as his representative and busi-

ness manager. Beattie in his testimony said that the sale was Ixuki

fcU\ but declined to state of what the jiayment of the purchase money

consisted. The consid of the United States at Kingston testified

that Beattie in conversation, while insisting that the transfer was

al)solute, admitted that it was effected for the purj)ose of protecting

the vessel. Api)arently no money passed. The Spanish master

and crew remained in charge. De Messa went on the voyage as sujx'r-

cargo; and in the brief of the claimant's counsel it was (leclare<l that

the transfer was ()l)vi()usly made to protect the steamer as nential

proj^^rty from Spanish seizure, while it was admitted that de .Messa

" still retained a InMieficial interest after this sale and transfer <'f

II. D(K-. 551—vol 7 28
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flags.'' On this statement of facts the court observed that " transfers

of vessels fagrante hello were originally held invalid," but that the

rule had been " modified." The court quoted from Hall's Interna-

tional Law, 4th edition, page 525, as containing the correct rule of law,

the following passage :
" In England and the United States, on the

contrary, the right to purchase vessels is in principle admitted, they

being in themselves legitimate objects of trade as fully as any other

kind of merchandise, but the opportunities of fraud being great, the

circumstances attending a sale are severely scrutinized, and the

transfer is not held to be good if it is subjected to any condition or

even tacit understanding by which the vendor keeps an interest in

the vessel or its jjrofits, a control over it, a power of revocation, or

a right to its restoration at the conclusion of the war." The burden

of proof, said the court, was on the claimant. In conclusion, the

court held that the requirements of the law of prize were not satis-

fied by the proofs in question, and that the condemnation was proper.

The Benito Esteuger, 170 U. S. 508.

The court cited Story's Notes on the Principles and Practice of Prize

Courts (Pratt's ed.) 03; 2 Wheat, App. 30; the Sechs Gesch-

wlstern, 4 C. Rob. 100 ; the Jemmy, 4 C. Rob. 31 ; The Omnibus, 6 C.

Rob. 71 ; The Island Belle, 13 Fed. Cases, 108 ; The Baltica, Spinks's

Prize Cases. 204 ; The Soglasie, Spinks's Prize Cases, 104 ; The Ernst

Merck, Spinks's Prize Cases, 08.

Justices Shiras. White, >nnd Peckham dissented.

The Pi-esident did " not find himself .I'nstified in exercising clemency

"

in this case. (Mr. Hill, Act. Sec. of State, to Attorney-General, Feb.

13, 1901, 2.50 MS. Dom. Let. 051.)

" Merchant vessels acquired from a hostile power or its subjects by

persons of neutral nationality are acknowledged to be hostile vessels

unless it is proven that the acquisition must be considered, according

to the laws of the nation to whom the purchasers belong, as having

actually taken place before the purchasers received news of the dec-

laration of war, or that the vessels acquired" in the manner mentioned,

although after the receipt of such news, were acquired quite conscien-

tiously, and not for the purpose of covering hostile property."

Russian I'rize Regulations, March 27, 1805, § 7, For. Rel. 1904, 736.

VIII. ENEMY CHARACTER.

1. BkLLIOERKNT DOMICIL.

§ 1189.

The domicil of a merchant, and not his natural allegiance, deter-

mines the neutral or unneutral character of his trade.

Chester v. Experiment, Federal Court of Appeals (1787), 2 Dall. 41,

See, also, the Harmony (1800), 2 C. Rob. 322; The Herman, 4 C. Rob. 228;
Jonge Klassina, 5 C. Rob. 302 ; Wilson v. Marryat, 8 T. R. 45 ; Bell n.

Reid, 1 Maul. & Selw. 726 ; The Abo, 1 Spinks, 349 ; The Gerasimo,
11 Moo. P. C. 8.S ; The Baltica, id. 141.



§ 1189.] ENEMY CHAKACTER. 425

AMiile a citizen of the United States by settling permanently abroad

for business purposes, so as to acquire a commercial domicil in such

place of settlement, may impress upon his property found on the ocean

the legal liabilities of such domicil, it does not follow from this that

he becomes expatriated, so as to divest himself of the .-esponsibilities

and liabilities of citizenship of the United States.

United States v. Gillies, Pet. C. C. 159.

An American citizen, residing in a foreign country, may acquire the

commercial privileges attached to his domicil; and, by making him-

self the subject of a foreign power, he places him.self out of the pro-

tection of the United States while within the territor}' of the sovereign

to whom he has sworn allegiance.

Murray v. The Chariuiug Betsey, 2 Cranch. 64.

See, also, United States r. Cargo of El Telegrafo, 1 Newb. Adni. 383.

A Spanish subject, who comes to the United States in time of peac,3

to carry on trade, and remains here engaged in trade after a war has

been begun between Spain and Great Britain, is to be deemed an

American merchant by the law of domicil, although by the law of

Spain the trade in which he was engaged could he carried on only by
a Spanish subject ; his neutral character depending, not on the kind

of trade in which he was engaged, but on his domicil.

Livingston v. Maryland Ins. Co. (1813). 7 Craneh, 50G.

See, also, the Pizarro (1817). 2 Wheat. 227.

Where a naturalized citizen of the United States, of British origin,

was, on the declaration of war by the United States against Great

Britain, domiciled within the dominions of the latter power, it was
held that his property, shipped from England after the declaration

of war, but before the declaration was known there, was subject to

capture and condemnation as enemy's property.

The Venus (1814), 8 Craneh, 2.^53.

Marshall, C. J., dlssente<l. and his dissent is approvo<l by Chancellor Kent

(1 Com. 71)). and l>y Mr. Duer (1 Diier on Insurance -l!Mi-4Ji8).

James Thompson, a nativt^ of Scotland, came to the United States

in 171)H, and reside<l there, carrying on trade, till ISOI. In lTt)T he

was naturalized. In 1801 he went to France on the business of his

house; he afterwards Avent to England on similar business. In lSO:i

he settled in (ilasgow, where he continued to attend to the business

of his partnership till 1812, when the United States declared war.

After knowledge of that event, he transacted no connnercial business

whatever, but applied himself to arranging his affairs so as to ivturn

to the United States. This accomplished, he engaged passage in
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August, 1813, on a cartel ship from Liverpool to New York, but, be-

ing stopped by orders of the Government, went over to Ireland and

privately embarked for the United States, where he arrived in No-

vember, 1813. There were affidavits to show that he always consid-

ered the United States his permanent place of residence, and that he

uniformly expressed his intention to return. His letters manifested

the same intention. His business was complicated, and required his

attention after he ceased to engage in new adventures. He appeared

as the claimant of certain goods of British manufacture, consigned

to various persons in the United States and shipped on the ship

Frances, which sailed from Greenoch, Scotland, for New York, July

19, 1812. The Frances was captured by an American privateer, war
having been declared by the United States against Great Britain,

June 18, 1812, The goods were shipped without knowledge of the

war. Held, on the authorit}^ of the case of the Venus, that, as the

rights of Thompson depended on his national commercial character,

the goods must be condemned.

The Frances (1814), 8 Cranch, 335.

Certain goods belonged to Colin Gillespie, a native of Great Britain,

who emigrated to the United States in 1793 and was naturalized in

1798. He went to Great Britain on commercial business in 1794 and

1796; was in the United States in 1795 and 1797; returned to Great

Britain in 1799 and married there; went, in the same year, with his

wife, to New York, and remained there till June, 1802 ; then revisited

Great Britain and resided there till November, 1805, when he re-

turned to the United States and formed a partnership in New York

;

returning in the same year to Glasgow, he continued in business there,

both while his partnership lasted and after its dissolution, till July

2, 1813, when he returned to the United States with his family. He
kept house at Glasgow, and built a warehouse there, which he still

owned, and in which he kept his counting house. He deposed that he

determined to return to the United States when he heard of the

declaration of war, but was prevented from immediately doing so by

engagements and commercial affairs, some of which he finally left

unarranged. Held, on the authority of the case of the Venus, that

the goods must be condemned as enemy property.

The Frauces (1814), 8 Cranch. 363.

See The St. Lawrence, 1 Gall. 467 ; The Frances, id. 314.

A merchant having a fixed residence, and carrying on business at

the place of his birth, does not acquire a foreign commercial char-

acter by occasional visits to a foreign country.

The Nereide, 9 Cranch, 388.
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Goods, the property of merchants actually domiciled in the enemy's

country at the breaking out of the war, are subject to capture and
confiscation as prize.

The Mary and Susan, 1 Wheat. 4C,.

See, particularly, a note by Mr. Wheaton to this case.

A Frenchman who had resided thirteen years in Mexico was hekl

to have acquired a domicil in the enemy's country, subjecting!: him. so

far as his property was concerned, to all the disabilities of an alien

enemy.

Rogers r. The Aiuado. 1 Newb. Adni. 400.

All persons, whether foreigners or not, residing within the terri-

tory occupied by the hostile party in the civil war in the United

States, are liable to be treated as enemies.

The rrize Cases, 2 Black, G3i5 ; The Venice, 2 Wall. 258; The William

Bagaley, "> Wall. .377: The Gray Jacket. 5 Wall. .342; The Pione*>r,

Blatchf. Prize Cas. Gl ; The Prince Leopold, id. 89; The Lilla, 2

Sprague, 177.

Property left in a hostile country by an owner who, abandoning

such country, returns to his proper allegiance, becomes, unless a

prompt effort is made to remove it, impressed with a hostile character,

and is liable to the consequences attaching to enemy's property.

The William Bagaley, 5 Wall. 377.

The court reaffirms the ruling in the William Bagaley (5 Wall.

377), that a resident of a section in rebellion should leave it as

soon as practicable and adhere to the regular estal)lished govern-

ment; and furtiiermore holds that one who, abandoning his home,

enters the military lines of the enemy and is in sympathy and cooper-

ation with those who strive by armed force to overthrow the Union,

is, during his stay there, an enemy of the Government, and liable

to \)Q treated as such, both as to his person and property.

Gates r. (Joo<lloe. 101 V. S. (512.

"As to strangers, those who settle in the enemy's country after a

war is Ix'gun, of which they had previous notice, may justly be looked

upon as enemies, and treated as such. But in regard to such as went

thither ])efore the war, justice and humanity require tliat W(« should

give them a reasonal)]e time to retire; and if tiiev neglect that oppoi*-

tunity, they are accounted enemies."

Burlama<|ui. Principles of Njiturai and I'oliti*' Law (translate<l l)y Xn«enl,

17«5;5) II. 2.S1. adopted, as far as <|not(Ml. \>y Mr. Piiikncy as coimnis-

Hioner in the case of the Betsey, Wheatou's Lift- of Pinkney. 2.">1.
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"According to Chancellor Kent, the principle that ' for all commer-

cial purposes the domicil of the party, without reference to the place

of birth, becomes the test of national character, has been repeatedly

and explicitly admitted in the courts of the United States.' ' If he

resides ' (here ' domicil ' and ' residence ' are treated as convertible

by Chancellor Kent, which, if the latter term be regarded as defining

the rule, would largely extend belligerent rights) ' in a belligerent

country, his property is liable to capture as enemy's property, and if

he resides in a neutral country, he enjoys all the privileges, and is

subject to all the inconveniences, of the neutral trade.' (1 Kent Com.

T5 ; The Chester, 2 Dall. 41 ; Maley v. Shattuck, 3 Cranch, 458 ; The
Venus, 8 id. 253. To the same effect, see The William Bagaley, 5

Wall. 377; The Cheshire, 3 Wall. 231.) Sir Robert Phillimore, on the

other hand, evidently accepts this position with reluctance (4 Phill.

109), though it is reaffirmed by Mr. Dicey, who states the distinction

to be as follows : 'A commercial domicil is such a residence in a coun-

try for the purpose of trading there as makes a person's trade or busi-

ness contribute to or form part of the resources of such country, and

renders it, therefore, reasonable that his hostile, friendly, or neutral

character should be determined by reference to the character of such

country. A^^len a person's civil domicil is in question, the matter to

be determined is whether he has or has not so settled in a given coun-

try as to have made it his home. A^Tien a person's commercial domicil

is in question, the matter to be determined is whether he is or is not

residing in a given country with the intention of continuing to trade

there.' (Dicey on Domicil, 345; see further Whart. ConH. of Laws,

§ 70.) This is clearly put; and if we accept the position that an

enemy's goods may be seized at sea wherever found, gives us at least a

line of demarkation readily understood and easily applied. It is,

however, to be regretted that the term ' domicil ' should be adapted

to conditions so different as residence with intention to establish a

permanent home, and residence with intention to engage in business.

The rejection of this distinction renders still more objectionable the

claim of belligerents to seize an enemy's goods at sea. If by an
' enemy ' is to be considered any one who by his business contributes

to the resources of an enemy's country, it would be hard for any goods

on the high seas, in any way related to a belligerent country, to escape

the meshes of the net of the other belligerent. And even were we to

holds that a commercial ' domicil ' of this kind stamps the party

accepting it with the political character of the country in which he

does business, the more reasonable view is that if he engage in such

business in time of peace, this ' domicil,' if not adopted as final,

ceases when the sovereign of such country enters into a war which

could not have been contemplated by the party when he engaged in

the business. This is the position taken by Marshall, C. J., in The
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Venus (8 Cranch, 253), dissenting in this respect from the majority

of the court, who held to the English view. Chancellor Kent (Com.
i. 79) and Mr. Duer (Ins. i. 498), vindicate the dissenting opinion of

the Chief Justice^ ; Chancellor Kent saying ' there is no doubt of its

superior solidity and justice.' And even by the English courts a

person doing business in a land in which he is not naturali/ycd is

allowed, on the breaking out of w-ar, a reasonable time to leave such

land, and dissolve his business relations. The Gerasimo, 11 Moore,

P. C. 88; The Ariel, id. 119; see, for parallel cases in this country,

The William Bagaley, 5 Wall. 377; The Gray Jacket, 5 Wall. 342.

But where a merchant elects to put his goods in a countiy engaged in

war, he impresses such goods, according to the English view, with the

political character of such country ; and this ' allows a merchant to

act in two characters, so as to protect his property connected with his

house in a neutral country, and to subject to seizure and forfeiture his

effects belonging to the establishment in the belligerent country.'

"

Wharton. Int. Law Digest. III. .'{44.

li. iMUATKRIAI.riY OK TKHSONAr, DISPOSITION.

§ 1190.

" It is said, that though remaining in rebel territory, Mrs. Alex-

ander has no personal sympathy with the rebel cause, and that her

projjerty therefore can not be regarded as enemy property ; but this

court can not inquire into the personal character and dispositions of

individual inhabitants of enemy territory. We must be governed by

the principle of public law, so often announced from this bench as

applicable alike to civil and international wars, that all the people of

each State or district in insurrection against the United States, must

be regarded as enemies, until, by the action of the legislature and the

executive, or otherwise, that relation is thoroughly and permanently

changed."

Chase, C. J., Mrs. Alexandor's Cotton. 2 Wall. 404. 419.

An attempt was made to prevent the condemnation of a vessel,

captured by an American cruiser in June. ISDS. as

Prize-enemy char- (.iK^my'^ property, on the ground that the alleged

owner, one de Messa, though a Spanish subject,

should not 1m' treated as an enemy of the United States. It was argued

that the vessel when captured was engaged in a voyage in iH'half of the

IcK'al (^uban junta at Kingston, rJamaica. allies of the United States,

and was thus captured in the service of the United States in the per-

formance of friendly offices to the Unite<l States forces in Cuba.

There was "evidence t«'ndiiig to show that M<>ssa syuipathi/c<I with

the Cuban insurgents, but no proof that he was himself a Cuban rcl)el
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or that he had renounced his allegiance to Spain." The cargo of the

vessel Avhen ca])tured consisted chiefly of flour, and there was evi-

dence to show that this flour, when landed at Manzanillo, Avas immedi-

ately transferred to the Spanish Government warehouse. The court

referred to Manzanillo as a " Spanish stronghold," and observed that

the delivery of the provisions to the Spanish Government constituted,

under the laws of war, illicit intercourse with the enemy. It was
alleged, however, that de Messa had rendered important service to

the United States; that he was the friend and not the enemy of the

United States, and that there was an agreement between him and the

United States consul which operated to protect the vessel from cap-

ture. It appeared that de Messa had endeavored to cultivate friendly

relations with the United States consul at Kingston, and had given

him an old government plan of the province of Santiago, and an

esj^ecially prej^ared chart of the harbor, in return for which he

endeavored to obtain from the consul a letter of protection for the

voyage which he was about to undertake. The consul declined to

furnish the letter, but on June 23 wrote to Admiral Sampson that de

Messa offered to give certain information that might be valuable, and

proposed to be oif Cape Cruz on June 30, adding :
" You quite under-

stand that in dealing with those people, one is always more or less

liable to imposition. I therefore make no recommendation of Messa to

you." The claimant asserted, while the consul denied, that protection

was given to the voyage by his letter. With reference to this conten-

tion, the court said that there was nothing to show that the voyage

was undertaken on the strength of the letter, or that it in any way
contributed to the capture; nor that the admiral intended to avail him-

self of the suggestion made in it; " but," said the court, " we do not

go at length into this matter because we think that no engagement

with the United States nor any particular service to the United

States was made out in that connection, and so far as appears the

vessel was captured in the ordinary course of cruising duty at a

time and under circumstances when her liability was not to be denied.

Moreover, a United States consul has no authority by virtue of his

official station to grant any license or permit the exemption of a vessel

of an enemy from capture and confiscation." Referring to the same

subject in another place, the court said :
" Messa 's status was that

of an enemy, as already stated, and this must be held to be so not-

withstanding individual acts of friendship, certainly since there was

no open adherence to the Cuban cause, and allegiance could have been

shifted with the accidents of war."

The Benito Esteuger, 176 U. S. 508.
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3. Consuls.

§ 1191.

The ship Indian Chiefs belonging to Mr. Johnson, a citizen of the

United States, who had hitely been American consul in London, was
seized at Cowes, and libeled as a droit of the admiralty. Her cargo,

which was taken at Batavia, belonged to Mr. Millar, American consul

at Calcutta, and she had called at Cowes to receive orders concerning

its delivery. The question of condemnation depended upon whether

Messrs. Johnson and Millar were to be regarded as having a connner-

cial domicil in British territory. In the case of the former, it was

found that he had taken steps to regain his American character, and

the ship was restored. As to Mr. Millar, is was held that he was, in

spite of his consular character, to be considered as a British (domi-

ciled) merchant, and the cargo was condemned.

The Indian Chief (1801). .3 C. Rob. 12.

"As connected with this subject, it is proper that I should inform you

that Ji ship belonging to Mr. Johnson, late our consul here, laden with

a cargo belonging to Mr. Miller, our consul at Calcutta, and bound

from P.atavia to Hamburgh, touched a few w»H'ks since ;it Cowes,

where she was detained and has since bt^n libelled as a droit of .Vd-

niiralty. I'pon my ai)plication for her release, I have been answered

that it is thought i)rojK»r to make this case the subject of a judicial

decision; that Johnson and Miller were lH)th domiciled as alien mer-

chants within the British dominions, that being so domiciled they no

longer posses.se<l the commercial rights of the citizens of the nation

to which they belonged, but were sul)ject to the laws of (Jreat Brit-

ain, which prohibit every person settled within the British dominions

from trading witli any nation with whom (Ireat Britain is at war.

I have on a former occasion stat«'d to you the law as it is here inter-

preted concerning the consuls of neutral nations residing and carry

ing on trade in belligerent nations. In this case I observinl among
other things to Sir Wm. Scott that both Johnson and Miller were in

their consular commissions nanunl as American citizens and their

e.\e<iuatur must be considered as an adnussion thereof on the part of

the Crown; that it therefore s(H'me<l unreasonable to confoun<l the

ease of consuls who, for the benefit of the coimnerce of tlu'ir nation,

are sent to reside within the British dominions with that of otiu'r

foreigners who f(U' the mere sake of trade might come to settle there.

The .Vdvocate-CJeneral repliinl that the re<-ognition of a consul w.-i^

relative merely to bis consular or otli<-ial character, and could not be

Intendetl to grant any conunerclal privileges to the immnoii named as

consul ; that the contrary doctrine would be introductory of great

ndschief. and that the law upon this sul)ject li.is Ixn-n long settbnl.

I have nnonnnended to the gentlemen who represent Mr. .lolmsoii nnd

Mr. .Miller to contest this law, tho* Doctor Nicboll gives me little

eiK'ouragement to hope tli.it the ilecision of the court will l>e in otu'

favour. Berhaps the <-ir(Munstan<-e that Johnson bad <iuitte<l London

and probably was ni .\merica at the time of the seizure may '.)i>erati'
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in his favour. At any rate it is suital)le that you should be acquainted

with a transaction that so materially affects the economical riews of

our consular system." (Mr. King. niin. to England, to the Secretary

of State. No. GO. December 28, 1797, MS. Desp. England.)
" The French i)ractice is so far different that the property of a neutral

subject, consul for a neutral state in a belligerent country, and carry-

ing on trade in the latter, is held to be itself neutral." (Hall, Int.

Law, .5th ed. 501, citing Le Hardi centre la Voltigeante, Pistoye et

Duverdy, I. 321 ; La Paix, ib.)

Certain tobacco belonging to the Portuguese vice-consul at Gibara,

Cuba, was seized by the United States and condemned As prize,

together with the Spanish vessel of which it formed the cargo. It

was asserted that a claim for the tobacco was not directly and form-

ally presented owing to certain correspondence between the Depart-

ments of State and Justice and the Portuguese minister. Held, that

the precedents would have led to the condemnation of tobacco so

owned, so shipped, so originating, and that its condemnation was

not illegal and tortious, and that the demand of this merchant, whose

status was not effected by his consular character, is without substan-

tial merit.

Griggs, At. Gen., Feb. 10, 1899, 22 Op. .327.

4. Interests of Partners.

§ 1192.

The share of a partner in a neutral house is, jure belli, subject to

confiscation where his own domicil is in a hostile country.

The Antonia Johanna (181G), 1 Wheat. 159.

See The Jonge Classina, 5 C. Rob. .302 ; The Anna Catherina, 4 C. Rob.

119 ; The Portland, 3 C. Rob. 44 ; Calvo, § 1719—cited in Hall, Int.

Law, 5th ed. 501.

The property of a house of trade established in the enemy's country

is condemnable as prize, whatever may be the personal domicil of the

partners.

The Friendschaft, 4 Wheat. 105.

If there be a house of trade established in the enemj^'s countrj^, the

property of all the partners in the house is condemnable as prize, not-

withstanding some of them have a neutral residence. But such con-

nection will not affect the other separate property of the partners

having a neutral residence.

The San Jose Indiano, 2 Gall. 268.
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The property of a commercial house, established in the enemy's

country, is subject to seizure and condemnation as prize, though some

of the partners may have a neutral domicil.

The Cheshire, 3 Wall. 281.

The presumption of the law of nations is againct an owner who
suffers his property to continue in the hostile country for a consider-

able length of time. If a person, abandoning a hostile country, has

had his property in partnership with citizens thereof, it is his duty

to withdraw or dispose of his interest in the firm. If he neglects to

do so, his property becomes liable as enemy's property.

The William Bagaley, 5 Wall. 377.

The taiut of l)elllKerent doiuicil does not reach the separate projierty of a

partner having a neutral domicil. see the Sally Magee. Blatch. Pr.

Cas. 382 ; The Aigburth. id. CAl.

5. Change ok I)oMirir„

§ 1103.

If a native citizen of the United States emigrate, before a declara-

tion of war, to a neutral countr}^ and acquire a domicil there, and
afterwards return, during the war, to the United States and reac-

quire his domicil here, he becomes a redintegrated American citizen,

and can not flagrante bello separate himself from his character as

such and acquire a neutral character by returning to his adopted

country.

The I3os Ilermanos (1817). 2 Wheat. 70.

The native character does not revert, by a mere return to his native

country, to a merchant who is domiciled in a neutral country at the

time of a capture, and after the capture leaves his commercial estab-

lishment in the neutral i-ountry to l)e conducted by his clerks in his

absence, visiting his native country merely on mercantile business.

and intending to return to his adopted country. His neutral domicil

still continues.

The Kriendschaft. .'{ Wheat. 14.

Hritish sultje<-ts r«>sidiiig in Tortugal. though allowe<l great privileges, do

not retain their native charactf-r. Itut actjuire that of the country

where they reside and carry on their trade. (litid. i

A neutral, who has resided in an enemy's country, resumes liis

neutral rights as soon as he puts himself and his family in itinere to

return home to reside, and has a right to take with him money he lias

earned, as the means of support for hinis<'lf and his family. Such

projKjrty, it was further held, is not forfeited by a breach of blockade
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by the vessel on board of which he has taken passage if he personally

is in no fanlt.

t'nited States v. Guillem, 11 Ilow. 47. See tbis case considered in dis-

patch from Mr. Hoffman. Apr. 14, 1879, For. Rel. 1879, 91.3 ; Wharton,

Com. Am. Law, § 219.

The (piestion how far a temporary residence of a neutral mercliant in an

enemy's country imposes on such merchant the enemy's liability to

capture at sea is discussed at large by Mr. Pinkney, as commissioner,

under the treaty of 1794, Wheaton's Life of IMnkney, 245 et seq.

0. Corporations.

§ 1194.

There is no legal difference, as to a plea of alien enemy, between a

corporation and an individual.

Society, etc., v. Wheeler, 2 Gall. 105.

See, also, The Danckebaar Africaan, 1 Rob. 107; Martine i:. Int. Life Ins.

Soc, 53 N. Y. 339.

See Nigel Gold Mining Co., Lim., v. Hoade (1901), 17 T. L. R. 711, and the

comments thereon in 15 Harvard Law Review, 237.

IX. EXEMPTIO^,S FROM CAPTURE.

1. Goods on Neutrai. Vessels.

§ 1195.

By international la"w np to the present time the ships of an enemy
are lawful prize, but their cargoes may or may not be subject to con-

demnation. On the other hand, ships of a neutral are not in them-

selves good prize, but may become so as the result of unneutral

conduct—such as the attempt to break a blockade; and their cargoes,

like those of enemy ships, may or may not be subject to confiscation,

according to circumstances. As to the treatment of cargo, the fol-

lowing rules have been acted upon

:

1. The goods of an enemy may be seized and confiscated wiiether

found in an enemy or in a neutral ship.

2. Goods of an enemy, contraband of war excepted, are exempt

from seizure and confiscation when on board of a neutral ship. This

is known as the rule of " free ships, free goods."

3. The goods partake of the character of the ship : If the ship is

neutral, they are free; if the ship belongs to an enemy, they are con-

demned. This is known as the rule of " free ships, free goods; enemy
ship, enemy goods."

The last rule is enforced only under special treaty stipulations.

The great contest has been waged between the first and second rules.

The first, that the fate of the goods is determined by the belligerent
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or neutral character of the owner, without regard to whether the ship

is enemy or neutral, was at one time the common law of Europe. It

was laid down in the Consolato del Mare and was universally ac-

cepted. But about the middle of the seventeenth century a new rule

began to be introduced, and it was stipulated in various treaties that

the goods of an enemy should be free when on board a neutral ship.

This rule was in time embodied in the marine ordinances of France.

It was strenuously advocated by the Dutch. It was embraced in

the declaration of the Empress of Russia of 1780, which formed the

basis of the first armed neutrality. Great Britain generally adhered

to the old rule, and in the maritime wars of the eighteenth century

the new rule was little observed. Eventually, however, Great Britain

came to accept the new rule. When the Crimean war broke out she

joined France in proclaiming that enemy property on board a neutral

ship would be respected. Then, at the close of the war. cauie the

famous Declaration of Paris of April 16, 1856, the second and third

rules of which, as we have seen, read as follows:

" 2. The neutral flag covers an enemy's goods, with the exception of

contraband of war.
" 3. Neutral goods, with the exception of contraband of war, are

not liable to capture under the enemy's flag."

The position of the United States with reference to these rules has

often been misapprehended. The rule that neutral goods, with the

exception of contraband of war, are not liable to capture under the

enemy's flag, has always been acted upon by the United States, save

in case of special treaty stipulations to the contrary; but, with the

rule that free ships make free goods, the case is different. Mr.

vSeward, referring to this rule, as embodied in the Declaration of

Paris, once said :
" We have always practiced on the principles of the

declaration."" Similar expressions may be found in the works of

publicists, but they are inaccurate. Although American statesmen

had advocated the adoption of tlie rule, the American courts, excejit

where a treaty prescribed a different rule, had uniforuily confiscated

enemy property, even when it was stMzed under a neutral flag. And
what is to lx» said as to our treaties? In only ten of theui, made with

seven powers—Algiers, 1816; Morocco, 1787 and 183('); Prussia, 1785

and 1828; Spain. 1705: Tripoli. 17<)6 and 1805; Tunis, 1797: and

Venezuela, 18()0—had the rule of ''free ships, free goods" been

stipulated for unconditionally, contraband always excepted. In six

treaties—Russia, 1854; Two Sicilies, 1855; Peru, 185('>: Bolivia,

1858; Ilayti, 1864: and the Dominican Republic, 18(m -the j)riii(iple

of "free ships, free goods" was recognized as " jxM'inaiH'iil ami ini-

fl Iiistnu'tion to Mr. Dnytoii. iiiiii. to Knuico. Sopt. 1(». 1S»;1. I Upluin.ilif Cor-

re«iK)ndeuce 18«jl, li.'W-235.
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mutable," but the contracting jjarties engaged to apply it only to the

commerce and navigation of such powers as should " consent to

adopt " it as " permanent and immutable." Of these treaties, those

with the Dominican Republic and the Two Sicilies have ceased to be

in force, and that Avith Peru had been superseded. In our treaty with

Spain of 1819 the principle of " free ships, free goods " was acknowl-

edged, but only in regard to the property of enemies whose govern-

ments recognized it. Similar stipulations may be found in our

treaties with Italy of 1871 and Peru of 1887, and indeed in the first

treaty ever concluded by the United States—the treaty of amity and

commerce with France of February G, 1778. But in the treaty Avith

France they Avere coupled with yet another stipulation restrictive of

neutral commerce, namely, that the goods of the citizens of the con-

tracting parties should be confiscated, if laden on the ship of an

enemy, unless they Avere shipped before the declaration of Avar, or

Avithin a certain time afterAvards in ignorance of the declaration.

These associated stipulations are found more generally than any

others in our treaties relating to neutral rights, as may be seen by the

following list: Brazil, 1828; Central America, 1825; Chile, 1832;

Colombia, 1824 and 18-K); Ecuador, 1839; France, 1800; Guatemala,

1849; Mexico, 1831; the Netherlands, 1782; Peru, 1851; Peru-Bo-

livia, 1830; Salvador, 1850 and 1870; SAveden, 1783; SAveden and

Norway, 1816 and 1827; and Venezuela, 1830. But at the outbreak

of the Avar with Spain all these treaties, except those Avith Colombia

(1846), Salvador (1870), and SAveden and NorAvay (1827), had

ceased to be in force. AVith Great Britain Ave had had no engagement

on the subject except that embodied in the treaty of 1794, Avhich

acknowledged the rule of the common law.

" I belieA'e it can not be doubted, but that, by the general laAV of

nations, the goods of a fyiend found in the vessel of an enemy are free,

and the goods of an enemy found in the vessel of a friend are laAvful

prize. Upon this principle, I presume, the British armed vessels have

taken the property of French citizens found in our A'essels, in the

cases above mentioned, and I confess I should be at a loss on what
principle to reclaim it. It is true, that sundry nations, desirous of

avoiding the inconveniences of having their A'essels stopped at sea,

ransacked, carried into port, and detained, under pretence of having

enemy goods on board, have, in many instances, introduced, by their

special treaties, another principle betAveen them, that enemy bottoms

shall make enemy goods and friendly bottoms friendly goods—

a

principle much less embarrassing to commerce, and equal to all par-

ties in point of gain and loss; but this is altogether the effect of par-

ticular treaty, controlling, in special cases, ihe general principle of
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the law of nations, and therefore taking effect between such nations

only as have so agreed to control it."

Mr. Jefferson, Sec. of State, to Mr. Genet, July 24, 179.3, 1 Am. State

rai)ers, For. Kel. 1G(>; 1 Waifs State Papers, 134.

To same effect .see Mr. Jefferson to Mr. Morris, min to France, Aug. IG,

179.3, 1 Wait's State Pai)ers, 148; 1 Am. State I»ai)ers, For. Rel. 1(57,

170. And Mr. Hamilton in " Camillus," "> L(xlge's Hamilton. 218.

"Mr. Jefferson's assertion (supra) of the principle that enemy's i)roperty

is liable to capture and condemnation in the vessel of a friend is not

absolute. Ilis words jire, ' I believe it can not be doubted.' " (0

J. Q. Adams's Memoirs, 162.)

See Mr. Jefferson to Mr. Everett, Feb. 24, 182.3, 7 Jefferson's Works, 271.

See, also, .3 Rives's Madison, 347, 348.

As to the early adherence of the United States to the rule of the common
law, see 3 IMiillimore (3rd ed.), 315; 44 N. Am. Review, 24; 37 I^n-

don Quarterly Review. 28«), cited in 2 Gallatin's Works. 400.

For a survey of the develoi)ment of the rule of free ships, free goods,

• see Hall Int. Law, 5th ed. 684-690.

The maxim " free ships make free goods " is not an accepted prin-

ciple of the law of nations, but was introduced as an exception thereto

in the 23d section of the first French-American commercial treaty.

" This stipulation was intended to operate (indeed it was its sole ob-

ject, and otherwise could have no operation at all) when one of the

parties should be at war with a nation or nations with whom the other

should be at peace." The maxim, however, was set aside by France

during her war with P^ngland in 1706-97.

Mr. Pickering, Sec. of State, to Mr. J. Q. Adams, July 17, 1797, 2 Am. State

Papers, For. Rel. 559.

" It is possible that, in the pending negotiations for peace [July,

1797, between Great Britain and P^ranceJ this principle of free ships

making fne (joods nray be adopted by all the great maritime powers;

in which ca.se, the United States will be among the first of the other

powers to accede to it, and to observe it as a universal rule."

Mr. Pickering, Se<-. of State, to .Mr. J. Q. Adams. July 17. 1797. 2 .\m. State

I'aiKTs, For. Rel. 2.'»0.

"The princiTDle of making free ships protect enemy's pr()p<M*ty has

always been cheri.sheu L>y tlie maritime powers who have not had large

navies, though stipidations to that effect have U'en in all wars more or

less violated. In the present war. indeed, they have been less re-

spected than usual, because (Jreat Britain has held more inicont rolled

the command of the sea, and has Ix'en less disposed than ever to con-

cede the principle; and becau.se France has disclaimed most of the re-

ceived and established ideas upon the laws of nations, and considered
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herself as liberated from all the obligations towards other states which

interfered with her present objects, or the interests of the moment."

Mr. J. Q. Adams, niin. at Berlin, to the Sec. of State, Oct. 31, 1797, 2 Am.

State Papers, For. Rel. 2.51.

" This day Mr. Van Polanen, minister resident from the United

Netherlands, called at my office and verbally informed me that he was

instructed by his Government to state to the (lovernment of the

United States of America the dissatisfaction with the treaty of amity,

commerce and navigation betwen the said United States and Great

Britain, in respect to the stipulations relating to enemies goods in

neutral ships, and to articles contraband of war because the former

were admitted to be subject to capture, and the list of the latter in-

creased by the addition of ship timber and naval stores and articles

for the equipment of ships.

" Early in the past winter, or about the close of the last autumn, Mr.

Van Polanen formally made a similar verbal representation. In both

cases I immediately communicated the same to the President of the

United States."

Mr. IMckering Sec. of State, memorandum. May 15, 1797, 10 MS. Dom.

Let. 41.

This referred to the Jay treaty. As to the dissatisfaction of France, see

supra, § 821.

" It is a general rule, that war gives to a belligerent power a right

to seize and confiscate the goods of his enemy. However humanity

may deplore the application of this principle, there is, perhaps, no one

to which man has more universally assented, or to Avhich jurists have

more uniformly agreed. Its theory and its practice have unhappily

been maintained in all ages. This right, then, may be exercised on

the goods of an enemy wherever found, unless opposed by some supe-

rior right. It yields by common consent to the superior right of a

neutral nation to protect, by virtue of its sovereignty, the goods of

either of the belligerent powers, found within its jurisdiction. But
can this right of protection, admitted to be possessed by every Gov-

ernment within its mere limits, in virtue of its absolute sovereignty, be

communicated to a vessel navigating the high seas ?

" It is supposed that it can not be so communicated ; because the

ocean being common to all nations, no absolute sovereignt}^ can be

acquired in it. The rights of all are equal, and must necessarily

check, limit, and restrain each other. The superior right, therefore,

of absolute sovereignty, to protect all property within its own terri-

tory, ceases to be superior when the property is no longer Avithin its

own territory, and may be encountered by the opposing acknowledged

right of a belligerent power to seize and confiscate the goods of his



§ 1195.] ENEMY GOODS ON NEUTRAL, VESSELS. 439

enemy. If the belligerent permits the neutral to attempt, without

hazard to himself, thus to serve and aid his enemy, yet he does not

relinquish the right of defeating that attempt whenever it shall be in

his power to defeat it. Thus it is admitted that an armed vessel may
stop and search at sea a neutral bottom, and may take out goods which
are contraband of war, without giving any cause of offence, or being

supposed in any degree to infringe neutral rights; but this practice

could not be permitted within the rivers, harbors, or other places of a

neutral, where its sovereignty was complete. It follows, then, that

the full right of affording protection to all property whatever, within

its own territory, which is inherent in every government, is not trans-

ferred to a vessel navigating the high seas. The right of a belligerent

over the goods of his enemy within his reach, is as complete as his

right over contraband of war; and it seems a position not easily to be

refuted, that a situation that will not protect the one, will not protect

the other. A neutral bottom, then, does not, of right, in cases where

no compact exists, protect from his enemy the goods of a belligerent

power."

_ Note of Messrs. Plnokney. Marshall, and Gerry to the French minister of

foreign affairs. M. de Talleyrand. Jan. 17. 1708. 2 Am. State I'apers,

For. Hel. 171. Quotetl, with apijroval. by Sir W. Vernon Harcourt,

in Ilistoricus on Int. Law, 208.

'* The question, whether neutral ships shall protect enemy's property,

is indeed important. It is of so much importance, that if the princi-

ple of free ships, free (joods were once really established and honestly

observed, it would put an end forever to all maritime war, and render

all military navies useles.s. However desirable this may be to human-

ity, how much soever philosophy may approve it and Christianity

desire it, I am clearly convinced it will never take place. The domi-

nant power 'bn the ocean will forever trample on it. The French

would despise it more than any nation in the world, if they had the

maritime superiority of power, and the Russians ne.xt to them."

President Adams to Mr. Marshall, See. of State, Oct 3, 1800, 9 John

Adams's Works, 8<>.

"When Europe assumed the general form in whicli it is occupied

by the nations now composing it, and turned its attention to mari-

time commerce, we found among its earliest practic<'s, that of taking

the goods of an enemy from the ship of a friend; and that into this

practice every maritime state went sooner or later, as it api)eMn'ii on

the theatre of the ocean. If, therefore, we are to considei- the practice

of nations as the sole and sufficient evidence of th<' law of nature

jimong nations, we should nn(|iiestionai)ly place this piinciplc among
those of tlie natural laws. IJut its inconveniences, as they affected

H. Doc. 551—vol 7 -21)
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neutral nations peaceably pursuing their commerce, and its tendency

to embroil them with the powers happening to be at war, and thus to

extend the flames of war, induced nations to introduce by special

compacts, from time to time, a more convenient rule, ' that free ships

should make free goods;' and this latter principle has by every

maritime nation of Europe l)een established, to a greater or less

degree, in its treaties with other nations; insomuch, that all of them
have, more or less frequently, assented to it, as a rule of action in

particular cases. Indeed, it is now urged, and I think with great

appearance of reason, that this is the genuine principle dictated by

national morality; and that the first practice arose from accident,

and the particular convenience of the states which first figured on

the water, rather than from well-digested reflections on the relations

of friend and enemy, on the rights of territorial jurisdiction, and

on the dictates of moral law applied to these. Thus it has never

been supposed lawful, in the territory of a friend to seize the goods

of an enemy. On an element which nature has not subjected to the

jurisdiction of any particular nation, but has made common to all

for the purposes to which it is fitted, it would seem that the particu-

lar portion of it which happens to be occupied by the vessel of any

nation, in the course of its voyage, is for the moment, the exclusive

property of that nation, and, with the vessel, is exempt from intru-

sion by any other, and from its jurisdiction, as much as if it were

lying in the harbor of its sovereign. In no country, we believe, is

the rule otherwise, as to the subjects of property common to all."

President Jefiferson to Mr. Livingston, Sept. 9, 1801, 4 Jefferson's Works,

408.

" The United States can not, with the same consistency as some

other nations, maintain the principle [of free ships, free goods] as

already a part of the law of nations, ha\dng on one occasion admitted

and on another stipulated the contrary. They have, however, invari-

ably maintained the utility of the principle, and whilst, as a pacific

and commercial nation, they have as great an interest in the due

establishment of it as any nation whatever, they may with perfect

consistency promote such an extension of neutral rights. The north-

ern powers, Russia among the rest, having fluctuated in their con-

duct, may also be under some restraints on the subject. Still they

may be ready to renew their concurrence in voluntary and conven-

tional arrangements for giving validity to the principle, and draw-

ing Great Britain into them."

Mr. Madison, Sec. of State, to Mr. Armstrong, min. to France, March 14.

1806, MS. Inst. United States, Ministers. VI. 322.

See, also. President Madison to Mr. Ingersoll, July 28, 1814, 2 Madison's

Writings, 585.
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" It is also desirable to stipulate with the British Government that

free ships shall make free goods, though it is proper to remark that

the importance of this rule is much diminished to the United States

by their growth as a maritime power, and the capacity and practice of

their merchants to become the owners of the merchandise carried in

our vessels. It is nevertheless still important to them, in connnon

with all neutral nations, as it would prevent vexatious seizures by

belligerent cruisers, and unjust condemnations by their tribunals

from which the United States have sustained such heavy losses."

Mr. Monroe. Sec. of State, to Mr. Adams, May 21, 1816, MS. Inst. U.

State.s Ministers. VIII. 61.

The rule that enemy goods found in a neutral vessel are prize of

war, and that neutral goods found in an enemy vessel are to be re-

stored, is not indivisible in the sense that the alteration of one part

implies the alteration of the other. Hence, the stipulation in Article

15 of the treaty with Spain of 1795, that free ships shall make free

goods, is to l)e regarded o*dy as a concession made by the l)elligerent

to the neutral for the purpose of enlarging the sphere of neutral

conmierce and of giving to the neutral flag a capacity not given to it

by the law of nations. So, on the other hand, a stipulation subject-

ing neutral property in an enemy bottom to condemnation is to be

regarded as a concession made by the neutral to the Ix'lligerent, and

as narowing the sphere of neutral commerce. The stipulation there-

fore that free ships shall make free goods does not imply that enemy
ships shall make enemy goods, nor vice versa.

Marshall, Ch. J., delivering the opinion of the court in The Nereide (1815),

9 Cranch, :V>», 412, 422.

It was contendetl by the captor in this case that the stipulation in ques-

tion should in the present instance 1k» construetl to imply that an

enemy ship should make enemy gcKKis, l)ecause certain ordinances of

Spain would subject American proiK'rty. inuler similar circumstances,

to confiscation. The ordinances in <iuestion were not produced; nor

was it shown that, even if they had a iiermanent existent^, they

were applicable to the T'nited States. But, said Marshall. C'h. .1., the

court was " dtH'ide<lly of opinion that rei-iprocating to the subjtvts of

a nation, or retaliatiiiR on them, its unjust procetnlin^rs towards our

citizens, is a iM)litical not a lej;al measure. It is for the considera-

tion of the government not of its ctmrts. The degnH> and the kind of

retaliation deiK'ud entirely on considerations foreign to this tri-

bunal. It may l»e the iM>iicy of the nation to avenge its wrongs in a

manner having no atlinity to the injury sustidnwl. or it may be its

IMilicy to receile from its full rights and not to avenge them at all.

It is not for Its courts to interfere with the pnwetMllngs of the nation

and to thwart Its views. It is not for us to depart fn»m the iM'aten

tra<-k pr«»scrilKHl for us, and to tread the devious and intricate path of

IHjlitiCH."
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The capture of a neutral ship having enemy's property on board

is a strictly justifiable exercise of the rights of war. It is no wrong

done to the neutral, even though the voyage be thereby defeated. The
captors are not therefore answerable in poenam to the neutral for the

losses which he may sustain b}^ a lawful exercise of belligerent rights.

It is the misfortune of the neutral and not the fault of the belligerent.

By the capture the captors are substituted in lieu of the original

owners, and they take the property cum onere. They are, therefore,

responsible for the freight which then attached upon the property, of

which the sentence of condemnation ascertains them to be the rightful

owners, succeeding to the former proprietors. So far the rule seems

perfectly equitable, but to press it further and charge them with the

freight of goods which they have never received, or with the burden

of a charter party into which they have never entered, would be un-

reasonable in itself and inconsistent with the admitted principles of

prize law. It might, in case of a justifiable capture by the condemna-

tion of a single bale of goods, lead the captors to their ruin with the

stipulated freight of a whole cargo.

The Antonia Johanna, 1 Wheat. 159.

Does the rule " free ships, free goods " protect a citizen of the

captor's country who has been trading with the enemy in respect of

the goods in controversy? Story, J., delivering the opinion of the

court, said that as the ship was Spanish, it was unnecessary, in view

of the treaty with Spain of 1795. which provided that free ships

should make free goods, to inquire into the proprietary interest of

the cargo, "unless so far as to ascertain that it does not belong to

citizens of the United States; for the treaty would certainly not

protect the property of American citizens trading with the enemy
in Spanish ships." There w^as nothing in the case, however, to show
that the property was American, and it was restored, it being appar-

ently either British or Spanish in ownership.

The Pizarro (Mar. 5, 1817), 2 Wheat. 227, 246.

" It is obvious that the privilege of the neutral flag of protecting

enemy's property, whether conferred by treaty or by the ordinances of

belligerent powers, can not extend to a fraudulent use of the flag to

cover enemy's property in the ship as well as the cargo. The Min-

erva, 1 Marriott's Adm. Dec. 235. The Cittade de Lisboa, 6 Rob.

358. The Eendraught, id., note (a). During the war of the Ameri-

can Revolution the United States, recognising the principles of

the armed neutrality, exempted by an ordinance of Congress all

neutral vessels from capture, except such as were employed in carry-

ing contraband goods, or soldiers, to the enemy ; it was held that this

exemption did not extend to a vessel which had been guilty of grossly
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unneutral conduct, in taking a decided part with the enemy, by com-

bining with his subjects to wrest out of the hands of the United

States and of France the advantages they had acquired over Great

Britain, by the rights of war in the conquest of Dominica. By the

capitulation of that island, all commercial intercourse with Great

Britain was interdicted. In the case in question, the vessel was pur-

chased b}' neutrals in London, who supplied her with false and col-

ourable papers, and assumed on themselves the ownership of the

cargo, for a voyage from London to Dominica. The continental

court of appeals, in pronouncing the vessel and cargo lial)le to con-

demnation, observed, ' Had she been employed in a fair commerce,

such as was consistent with the rights of neutrality, her cargo, though

the property of an enemy, could not be prize; because Congress had
said, by their ordinance, that the rights of neutrality should extend

protection to such effects and goods of an enemy. But, if the neu-

trality were violated. Congress have not said, that such a violated

neutrality shall give such p7'otection : nor could they have said so,

without confounding all the distinctions between right and wrong.'

The Estern, 2 Dall. 36. The only treaties now subsisting between

the United States and foreign powers, containing the stipulation that

free ships shall make free goods, are the above treaty with Spain, that

of 1782 with the Netherlands, (which, it is presumed, still subsists,

notwithstanding the changes in the political situation of that

country,) and the treaties with the Barbary States. The conven-

tions between the latter and Christian powers always contain the

stipulation, that the flag and pass shall protect the cargo sailing under

it. In the memorable case of The Nereide, 9 Cranch, 388, it was con-

tended by the counsel for the captors, that this stipulation in tlio

Spanish treaty, taken in connexion with the law of Spain, necessarily

implied the converse proposition, that (>nemy\i .shipn makes euemi/^x

goodft^ which is not expressed in the treaty. But this argument was

overruled by the court, who held that the treaty did not contain,

either expressly or by implication, a stipulation that enemy's ships

shall make enemy's goods. Id. 418. See Ward on the Relative

Rights and Duties of Belligerent and Neutral Powers, 145."

The Plzarro (1817), 2 Wheat. 227, 247, note by Wheattn.

" On the question whether the principle of * free bottoms making
free goods, and enemy lx)ttoms enemy gootls,' is now to 1k» considered

as established in the law of nations, I will state to you a fact within

my own knowledge, which may lessen the weight of our anthority as

having acted in the waV of France and England on the ancient prin-

ciple ' that the gtmds of an enemy in the bottom of a friend are law ful

prize, while thos<> of a friend in an enemy bottom are not so.' Eng-

land became a party in the general war against France on the 1st of
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February, 1793. We took immediately the stand of neutrality. We
were aware that our great intercourse with these two maritime nations

would subject us to harassment by multiplied questions on the duties

of neutrality, and that an important and early one would be which of

the two principles above stated should be the law of action with us.

We wished to act on the new one of ' free bottoms, free goods;' and
we had established it in our treaties with other nations, but not with

England. We determined therefore to avoid, if possible, commit-

ting ourselves on this question until we could negotiate with England
her acquiescence in the new principle. Although the cases occurring

were numerous, and the ministers. Genet and Hammond, eagerly on

the watch, we were able to avoid any declaration until the massacre

of St. Domingo. The whites, on that occasion, took refuge on board

our ahips, then in their harbor, with all the property they could find

room for; and on their passage to the United States, many of them
were taken by British cruisers, and their cargoes seized as lawful prize.

The inflammable temper of Genet kindled at once, and he wrote, with

his usual passion, a letter reclaiming an observance of the principle of

' free bottoms, free goods,' as if already an acknowledged law of

neutrality. I pressed him in conversation not to urge this point ; that

although it had been acted on by convention, by the armed neutrality,

it was not yet become a principle of universal admission; that we
wished indeed to strengthen it by our adoption, and were negotiating

an acquiescence on the part of Great Britain ; but if forced to decide

prematurely, we must justify ourselves by a declaration of the ancient

principle, and that no general consent of nations had as yet changed

it. He was immovable, and on the 25th of July wrote a letter, so

insulting, that nothing but a determined system of justice and mod-

eration would have prevented his being shipped home in the first

vessel. I had the day before answered his of the 9th, in which I had

been obliged in our own justification, to declare that the ancient

was the established principle, still existing and authoritative. Our
denial, therefore, of the new principle, and action on the old one, were

forced upon us by the precipitation and intemperance of Genet,

against our wishes, and against our aim; and our involuntary prac-

tice, therefore, is of less authority against the new rule."

Mr. Jefferson to Mr. Everett, Feb. 24, 1823, 7 Jefferson's Works, 270, 271.

While " by the general usage of nations, independent of treaty stip-

ulations, the property of an enemy is liable to capture in the vessel of

a friend," it is " not possible to justify this rule upon any sound prin-

ciple of the law of nations, for by that law the belligerent party has

no right to pursue or attack his enemy without the jurisdiction of

either of them. The high seas are a general jurisdiction common to

all, qualified by a special jurisdiction of each nation over its own
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vessels. . . . This is universally admitted in time of peace. War
gives the belligerent a right to pursue his enemy within the jurisdic-

tion common to both, but not into the special jurisdiction of the

neutral power."

Mr. Adams, See. of State, to Mr. Anderson, min. to Colombia, May 27,

1823, MS. Inst. United States Ministers, IX. 274.

" This search for and seizure of the property of an enemy in the ves-

sel of a friend is a relic of the barbarous warfare of barbarous ages,

the cruel, and, for the most part, now exploded system of private war.

As it concerns the enemy himself, it is inconsistent with the mitigated

usage of modern wars, which respects the private property of indi-

viduals on the land. As relates to the neutral, it is a violation of

his natural right to pursue, unmolested, his peaceful commercial inter-

course with his friend. Invidious as is its character in both these

respects, it has other essential characteristics equally obnoxious. It is

sin uncontrolled exercise of authority by a man in arms over a man
without defense; by an officer of one nation over the citizen of

another; by a man intent upon the anno^^ance of his enemy; respon-

sible for the act of search to no tribunal, and always prompted to

balance the disappointment of a fruitless search by the abusive exer-

cise of his power, and to punish the neutral for the very clearness of

his neutrality. It has, in short, all the features of unbridled power

stimulated by hostile and unsocial passions."

Mr. Adams, Sec. of State, to Mr. Canning, June 24, 182.3, MS. Notes to

For. Legs. III. 141.

" In 1824, upon disputes on kindred subjects arising during the

revolts of the Spanish colonies, Mr. IngersoU wrote to Mr. Adams,

then Secretary of State, proposing that * we should j)roclaim and

enforce a new and liberal American law of nations, and particularly

that free ships should make free goods.' Mr. Adams, whose opinions

evidently inclined the same way, read this letter at a meeting of the

Cabinet, but it was determined iu)t to resort to force at that tiuie, and

the point in dispute was ai)parently settled in some more quiet way.'

Life of Charles .Tarwl Ingersoll, by Wni. .M. Meigs, .'?2(!; cites Diary of

J. Q, Adams, VI. .'{84.

By article 2 of a decree issued by the Republic of Peru. April IT,

1825, it was declared that ** all vesst'ls which nuiy be found with

Spanish property of any kind shall be declared lawful j)rize by the

competent tribiiiuils," while by article 3 it was provided that the

ownership of th<' property should be inferred and det<Mniine(l to be

Spanish from the fact of its Spanish origin, no matter how man\
intermediate sales or transfers should have taken place. Considered
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as a mere municipal regulation to be enforced only within the juris-

dictional limits of Peru, the decree was regarded as one of great rigor,

and the hoj^e was expressed that the Peruvian Government would

annul it. But, if the decree was intended to be enforced beyond

Peruvian jurisdiction, notice was to be given to the Peruvian GrC^rn-

ment that its execution on vessels of the United States would be.^

resisted; and in the performance of this duty the American naval

commanders were to consider themselves authorized " not only to

defend any American vessel whose capture in virtue of that decree

shall be attempted in his presence, or within the reach of his power,

beyond the Peruvian jurisdiction," but also to " recapture any vessel

of the United States seized under that decree at any time before it

is actually carried within that jurisdiction."

Mr. Clay, Sec. of State, to Mr. Southard, Sec. of Navy, Dec. 24. 1825, 21

MS. Dom. Let. 22G.

gee, in a cognate sense, Mr. Brent, Act. Sec. of State, to CheValler Tacon,

Spanish uiin., Aug. 2, 1828, MS. Notes to For. Leg. IV. 46.

When Mr. Buchanan went as minister to Russia, he was instructed

to offer to that Government a project of a treaty in which the rule

of free ships free goods was coupled with the stipulation that neutral

property found in enemy's ships should be good prize. In a private

letter to the President Mr. Buchanan raised a question with regard

to this stipulation, with the result that the President directed Mr.

Livingston to make a report on the subject for the consideration of

the Cabinet. Such a report was made, and, after the opinions of the

heads of departments were taken, the President directed that Mr.

Buchanan's instructions should be amended, " it being his determina-

tion to recur to the principles which governed our first treaties in this

respect, so far as to stipulate that free ships shall make free goods,

as between the parties, without any condition, but not to carry out the

principle that the flag shall give its character to the cargo." In case

Russia should desire to stipulate that neutral property should be

good prize, if shipped in an enemy's vessel after knowledge of the

war, the ground was to be taken that this would constitute " a decided

alteration of the existing law of nations," and that it was " a false

theory, founded on a misconstruction of the principal rule." The
rule that free ships shall make free goods rests not upon " any fanci-

ful idea that the cargo is supposed to be neutral because it is covered

by a neutral flag," but was adopted " for the purpose of protecting

the merchant ships of the parties from vexatious visits, seizures, and
arrests." The rule would be more correctly exi3ressed by saying

that " the neutral flag shall protect hostile property."

Mr. Livingston, Sec. of State, to Mr. Buchanan, min. to Russia, No. 4,

Nov. 22, 1832, MS. Inst. U. States Mins. XIII. 327.
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" It will rarely happen that, as a neutral nation, we shall ever find

it convenient to use the vessels of a belligerent as our carriers. But
it is our interest to give every possible extension and freedom to com-

merce; therefore, although you are to endeavor to procure the last-

mentioned modification, yet you are not to make it a point in 3'our

negotiation should the principle in its full extent that the neutral

flag shall protect hostile property be admitted, and that, on the con-

trary, neutral property found in an enemy's ship shall be safe. Then
it will be well to make a positive stipulation of both parts of the rule

(as is done in all our treaties with the Barbary powers), because,

although by the acknowledged law of nations neutral property in a

hostile bottom is protected, yet in a case arising between two powers

who had acknowledged the principle that free ships make free goods

by treaty, the same process of erroneous reasoning I have pointed out

might perhaps be employed to show that, as between them, the false

consequence should follow of making neutral property good prize in

an enemy's ship."

Mr. Livingston. Seo. of State, to Mr. Buclianan. niin. to Rus.sia, No. 4,

Nov. 22, 18.32, MS. Int. U. States Ministers. XIII. .'^27.

" The necessity, however, for urging either the treaty with Colom-

bia or that of 1795 with Spain as a justification of the demand in this

case will l)e obviated if we reflect that the principle of the law of

nations violated by the capture of the Morris [the principle that free

ships make free goods] is one the soundness whereof has always

been contended for by the United States and of which no doubt is

now entertained."

Mr. Forsyth, Seo. of State, to Mr. Semple, charg**' d'affaires to New
Granada, No. 7, Fel>. 12. IK-iO. MS. Inst. roIonil)ia, XV. ."kS.

On the outbreak of the Crimean war, in 1854. (ireat Britain and

France, acting together, announced the rule as the guide of their

conduct during that conflict, at the close of which it was incorpo-

rated in the Declaration of Paris, to which they were both parties.

Lawrenf-e's Wbeaton (18<hH), 770-771, note 228; Dana's Wlieaton. § 47.'>.

note 223.

" The propositions submitted to you—the .same. I presume, which

Mr. Crampton has confidentially submitted to me—are. 1st. That free

ships make free goods, except articles contraband of war; and. "Jd.

That neutral property, not contraband, found on board enemies' ship^

is not liable to confiscation. The United States have long favoicd

the doctrine that the neutral flag should protect the cargo, and en-

deavored to have it regarded and acted on as a part <»f the law of

nations. There is now. I Ix'Iieve. a fair prospect of getting this sound

ard salutary principle incorporated into the international code.
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" There can be, I presume, no doubt that France cheerfully con-

curs with Great Britain in adopting this principle as the rule of

conduct in the pending war. I have just received a dispatch from Mr.

Mason, in which he details conferences he has had with the French

ministers on the subject of neutral rights; but it does not appear

from the accounts he has given of them that the French Government

had intimated to him the course it intended to pursue in regard to

neutral ships and neutral property on board enemy's ships. I have

no doubt, however, that France has more readily acquiesced in the

indicated policy than Great Britain."

Mr. Marcy, Sec. of State, to Mr. Buchanan, Apr. 13, 1854, H. Ex. Doc. 103,

33 Cong. 1 sess.

" Russia has always been foremost among the maritime European powers

to respect neutral rights, and this Government does not entertain a

doubt that she will in the present conflict maintain the liberal spirit

which has hitherto distinguished her conduct towards neutral pow-

ers. In the earliest period of this Republic, attempts were made to

procure the recognition of the doctrine that ' free ships make free

• goods ' as a princii)le of international law ; but those attempts were

unavailing, and up to this time enemies' propertj' on board of a neu-

tral vessel has been held liable to seizure and confiscation. Russia

has the merit of having favored the liberal view of this question;
' France has been willing to concede the doctrine, but Great Britain

strenuously resisted. Her maritime ascendency has inclined her to

maintain extreme doctrines in i-egard to belligerent rights. It may
now be regarded as a settled principle of maritime law that a neu-

tral flag does not protect all the property under it. Notwitlistanding

this rule it is now quite certain that both Great Britain and France

in the war in which they are likely to be engaged will consent to

refrain from the seizure of any property which may be found under

the flag of a neutral nation except articles that are contraband of

war. They will also respect the property, if not contraband, of a

neutral owner found on board of an enemy's ship. This, however, is

no concession to neutrals, for the international code protects their

- property thus situated." (Mr. Mai'cy, Sec. of State, to Mr. de

Stoeckl, Apr. 14. 18.54, MS. Notes to Russia, VI. 53.)

" You will observe that there is a suggestion in the inclosed for a conven-

tion among the principal maritime nations to unite in a declaration

that l^"ee ships should make free goods, except articles contraband of

war. This doctrine has had heretofore the sanction of Russia, and
no reluctance is apprehended on her part to becoming a partner to

such an arrangement. Great Britain is the only considerable power
which has heretofore made a sturdy opposition to it. Having yielded

it for the present in the existing war, she thereby recognizes the

justice and fairness of the principle, and would hardly be consistent

if she should withhold her consent to an agreement to have it here-

after regarded as a rule of international law." (Mr. Marcy, Sec. of

State, to Mr. Seymour. May 9, 1854, MS. Inst. Russia, XIV. 111.)

" The Government of the United States, as you are aware, has strenu-

ously contended for the doctrine that free ships make free goods,

contraband articles excepted. There is not, I believe, a maritime
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power which has not incorporated it in some of its treaties ; but

Great Britain, which is the most considerable of them, has con-

stantly I'efused to regard it as a rule of international law. Her
admii-alty courts have rejected it and oui"s have followed after them.

When Great Britain and France, at the connnenceuient of the present

w-ar with Russia, agreed to act upon that principle for the time being,

this Gk)vernment believed that a fair occasion was presented for ob-

taining the general consent of commercial nations to recognize it as

a principle of the law of nations." (Mr. Marcy, Sec. of State, to Mr.

Buchanan, Aug. 7, 18.54, MS. Inst. Great Britain, XVI. .308. See, to

the same effect, Mr. Marcy, Sec. of State, to Mr. Mason, min. to

France, Aug. 7, 1854, MS. Inst. France, XV. 206.)

" Long experience has shown that, in general, when the principal

powers of Europe are engaged in war the rights of neutral nations

are endangered. This consideration led, in the progress of the War of

our Independence, to the formation of the celebrated confederacy of

armed neutrality, a primary object of which was to assert the doctrine

that free ships make free goods, except in the case of articles contra-

band of war—a doctrine which from the very commencement of our

national being has been a cherished idea of the statesmen of this

country. At one period or another every maritime power has by

some solemn treaty stipulation recognized that principle, and it

might have been hoped that it would come to be universally received

and respected as a rule of international law. But the refusal of one

power prevented this, and in the next great war which ensued—tliat of

the French Revolution—it failed to be respected among the belligerent

states of Europe. Notwithstanding this, the principle is generally

admitted to be a sound and salutary one, so much so that at the com-

mencement of the existing war in Europe Oreat Britain and France

announced their purpose to observe it for the present; not, however.

as a recognized international right, but as a mere concession for the

time being. The cooperation, liowever, of these two powerful mari-

time nations in the interest of neutral riglits appeared to me to aft'ord

an occa.sion inviting and justifying on the part of the United States

a renewed effort to make the doctrine in question a principle of inter-

national law, by means of special conventions Ixitween the several

powers of Europe and America. Accordingly, a proposition embrac-

ing not only the rule that free ships make free goods, except contra-

band articles, but also the less contested one that neutral property

other than contraband, though on Iward enemy's ships, shall 1h' ex-

empt from confiscation, has Ix-ien submitted by this Government (o

those of P2urope and America.
" Russia acted promptly in this matter, and a convention was con-

cluded l)etween that country and the United States providnig for

the observance of the principles announced, not only as b«»tween them-
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selves, but also as between them and all other nations which shall

enter into like stipulations. None of the other powers have as yet

taken final action on the subject. I am not aware, however, that any

objection to the proposed stipulations has been made, but, on the con-

trary, they are acknowledged to be essential to the security of neutral

commerce, and the only apparent obstacle to their general adoption

is in the possibilit}'^ that it may be encumbered by inadmissible con-

ditions.

" The King of the Two Sicilies has expressed to our minister at

Naples his readiness to concur in our proposition relative to neu-

tral rights and to enter into a convention on that subject."

President Pierce, annual message. Dee. 4, 1854, Richardson's Messages, V.

275. See 144 Edinburgh Review (Oct. 1876), 352-369.

" With respect to the protection of the vessel and cargo by the flag

which waves over them, the United States look upon that principle as

established, and they maintain that belligerent property, on board a

neutral ship, is not liable to capture; and from existing indications

they hope to receive the general concurrence of all commercial powers

in this position. . . . It is not necessarj'^ that a neutral power

should have announced its adherence to this declaration [of Paris of

1856] in order to entitle its vessels to the immunity promised. Be-

cause the privilege of being protected is guaranteed to belligerents co-

parties to that memorable act, and protects their property from cap-

ture wherever it is found on board a vessel belonging to a nation not

engaged in hostilities, . . . such an immunity withheld from

this country would in fact operate as a premium, granted to other

nations, and would be almost destructive of that important branch

of our national industry, the carrying trade."

Mr. Cass, Sec. of State, to Mr. Mason, niin. to France, "No. 190. June

27, 1859, MS. Inst. France, XV. 455.

This extract is from a comprehensive instruction on neutral rights, which

was communicated to the principal Eui'opean ix)wers. with the object

of securing their concurx-ence in the views therein expressed as well

as their influence and cooperation in bringing about their general

adoption. See Mr. Cass, Sec. of State, to Mr. Dallas, min. to England,

No. 185, June 29, 1859, MS. Inst. Great Britain, XVII. 205 ; Mr. Cass,

Sec. of State, to Mr. Pickens, min. to Russia, Xos. 18 and 21, June 29

and Oct. 4, 1859, MS. Inst. Russia, XIV. 163, 1(^5; Mr. Cass, Sec. of

State, to Mr. Daniel, min. to Sardinia, No. ,35, Nov. 1859, MS. Inst.

Italy, I. 106 ; Mr. Cass, Sec. of State, to Mr. Preston, min. to Spain, No.

18, Oct. 6, 1859, MS. Inst. Spain, XV. 228; Mr. Cass, Sec. of State,

to Mr. Morgan, min. to Portugal, No. 13, Nov. 16, 1859, MS. Inst.

Portugal, XIV. 201.

The liability of property, the product of an enemy country', and

coming from it during war, to capture, being irrespective of the
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status domicilii, guilt or innocence, of the owner, such property is as

much liable to capture, when belonging to a loyal citizen of the coun-

try of the captors, as if owned by a citizen or subject of the hostile

country or by the hostile government itself. The only qualification

of this rule is that, where, upon the breaking out of hostilities or as

soon after as possible, the owner escapes with such property as he can

take with him, or in good faith thus early removes his property, with

rhe view of putting it beyond the dominion of the hostile power, the

property in such cases is exempt from the liubility which would other-

wise attend it.

The Gray Jacket 5 Wallace, 342.

"As will be seen by a survey of the above cases, the right to seize

enemy's goods sailing under neutral flag has been sustained in The
Julia, 8 Cranch, 181; The Nereide, 9 Cranch, 388; The Ariadne, 2

Wheat. 143. See The Caledonian, 4 AVheat. 100: The Hart, 3 Wall.

559; S. C, Bl. Pr. Ca. 379. That shipping goods in an enemy's

ship gives presumption that goods belong to enemy, see The I^ondon

Packet, 1 Mason, 14; The Amy Warwick, 2 Blatch. (535. On the

other hand, the executive department of the (Jovernment, to use Mr.

Marcy's language (Mr. Marcy to Mr. Mason, Aug. 7, 1850), * has

strenuously contended that free ships made free g(K)ds, articles con-

traband of war excepted,' and that this was then regarded by the

Executive as the generally accepted rule is evidenced by Mr. Marcy's

statement in the next sentence, that ' (ireat Britain is believed to be

almost the only maritime power which has constantly refused to

regard this as a rule of international law.' Even in the strain of

the late civil war. Mr. Seward, when proposing to accede to the

declaration of Paris on this point, did so on the ground that the

declaration did not make a new rule, but established an old one,

which the United States has maintained as a part of international

law. This difference of opinion Ix^tween the judicial and executive

departments of the Government may l)e attributed, in the main, to

the distinct j)olitical training of the two (tepartments. The execu-

tive, frouj the time of the administration of Mr. Jefferson, inclined

to the lilH'ral view of internati(mal law which became then prevalent

among political economists: and though Mr. Jefferson, when Secre-

Uiry of State, at first thought the weight of autiiority was the other

way, he changed his mind as to this, and t(X)k the lead, as President,

in recommending as the Ix'st rule, that free ships should make free

goods. The same doctrine was vindicated with great elal)()ration by

Mr. Madison, an<l has in-en accepted, more oi- h'ss conspicuously.

wln'UJ'Vcr occasion arose, by succeeding Presiduits. While, how«>ver,

the executive department continued to accept these distinctive views
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of international law, of which Mr. Jefferson and Mr. Madison were

the exponents, it was otherwise with the judiciary. In part this may
be attributed to the strong antagonism of Chief Justice Marshall to

IVIr. Jefl'erson, and to the scheme of public law of which Mr. Jefferson

was the leading exponent. But aside from this, and aside from the

strong bias toAvards English law and English precedent, which arose

from the prior political bias of that great judge, and of his earlier

associates, it is impossible not to forget the effect produced, even on

professional minds entirely impartial, by the reverence and affection

all American lawyers must feel for English judicial literature. If

this be the case noAV—if such literature charm us now, often influ-

encing our judgment, amid the great mass which we possess of legal

literature of our own—how much greater must have been the influ-

ence w^hen the sole text book at hand was Blackstone, and when Sir

AVilliam Scotfs attractive and lucid judgments were the only sources

from which prize law could be studied in the English tongue."

Note of Dr. Wharton, Wharton's Int. Law Digest, III. 309, § 342.

During the Avar with Chile the Peruvian Government issued a cir-

cular in Avhich it was stated that, as Chile had seized the nitrates

on the PeruA'ian coast, which Peru claimed as her own, and was

exporting their jDroducts in neutral vessels, the Peruvian cruisers

AA'ould not respect a neutral flag detected in that business. The
American minister at Lima was instructed to remind the Peruvian

Government of Article XVIII. of the treaty A\'ith the United States

of 1870, AAhich stipulated that free ships should make free goods, and

to say that if a PeruAdan cruiser should capture an American vessel

whose cargo, in whole or in part, should consist of the nitrates

referred to, the treaty Av^ould be A'iolated and the Peruvian Govern-

ment Avould certainly be held accountable for such violation.

Mr. EA'arts, Sec. of State, to Mr. Christiancy, min. to Peru, March 1, 1880,

For. Rel. 1880, 836. '

,

In a subsequent instruction, Mr. Evarts remarlced that Peru's title to the

nitrate in question " was annulled, or at least suspended, by the

armed occupation by Chile of the region whence the article was taken.

The attempt of Peru, therefore, to avenge upon neutrals her want of

good fortune in the contest will not, it is to be feared, add to her

reputation for magnanimity or regard to public laAA', and certainly

will not l)e acquiesced in by the governments of neutrals, whose inter

ests may thereby be affected." (Same to same, March 2, 1880, For.

Rel. 1880, 8.37.)

On the outbreak of the war wdth Spain, a step was taken which
legally fixed the position of the United States as an adherent of the

rule of free ships free goods. By a telegraphic instruction to the

diplomatic representatives of the United States, on April 22, 1898,
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the Department of State declared that, in the event of hostilities, the

Government would act upon the second, third, and fourth rules of the

Declaration of Paris as " recognized rules of international law."

This position was confirmed by a proclamation issued by the Presi-

dent on April 26, 1898, by which certain rules were promulgated for

the observance of officers of the United States during the conflict.

Of these, the first two were as follows

:

" 1. The neutral flag covers enemy's goods, with the exception of

contraband of war.
" 2. Neutral goods, not contraband of war, are not liable to confisca-

tion under the enemy's flag."

For the proclamation of April 26, 1898, see Proclamations and Decrees

is.suecl during the War with Si»;iin, 77.

2, Vessels in or Sailing fob Port at Outbreak of War.

§1196.

It was formerly the practice not only to seize enemy vessels in port

at the outbreak of war, but also to lay an embargo upon them in

expectation of war, so that, if war should come, they might be con-

fiscated. A rule of precisely the opposite effect has been enforced in

recent wars.

" On the declaration of a war beween the Ottoman Porte and

Russia, in October, 1853, a notice was issued by the latter (lovernment

to the effect that, as the Porte had not imposed an embargo on Russian

vessels in its ports, &c., the Russian Government, on its i)art, grante<l

liberty to Turkish vessels in its ports to return to their destination,

till the 10th (22nd) of November. After the declaration of hostilities

by France and England against Russia, similar declarations were

made by these powers. That of France, dated March 27, 1854,

declares: 'Art. 1. Six weeks from the present date are granted to

Russian ships of commerce to quit the ports of France. Th<)s<' Rus-

sian ships which are not actually in our ports, or which may have left

the ports of Russia previously to the declaration of war. may enter

into French ports, and remain there for the completion of their

cargoes, until the 9th of May, inclusive.' The declaration of

England, to the same effect, was dated March 29, 1854. Still further

indulgences were afterward declared to Russian vessels, whicli had

sailed prior to May 15, 1854, for English and French jK)rts. Russia

allowed Engli.sh and French ves.sels six weeks from Ai)ril 25, 1851, to

take on board their cargoes and sail from Russian ports in the Hlack

Sea, the Sea of Azof, and the Haltic, and six weeks fioni the opening

of navigation to leave the |>orts of the White Sea."

Hnllei-k, Int. Law (:U1 ihI.. 1».v Baker). I. .'».TJ-r..T?, note.
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"Austrian merchant vessels which are now in Prussian ports, or

whose masters, unaware of the breaking out of the war, may enter

Prussian ports, shall, on condition of reciprocity, have six weeks

reckoned from the day of their entry into port to land their cargo

and to go away with a new cargo, contraband of war excepted. On
the expiration of this term they must leave port. Austrian merchant

vessels whose masters were aware of the breaking out of the war are

not permitted to enter a Prussian port."

Prussian ininisterial declaration. June 21, 1866, enclosed with Baron von

Gerolt, Prussian niin., to Mr. Seward, Sec. of State, Aug. 7, 1866, MS.

Notes from Prussia.

A similar course was taken by the French Government. (Halleck, Int.

Law (3d ed., by Baker), I. 5.32.

" Merchant vessels belonging to the enemy which were actually in

the French ports, or which entered the ports in ignorance of the war,

were allowed a delay of thirty days for leaving, and safe-conducts

were given them to return to their port of despatch or of destination.

A^essels which took in cargoes for France, or on French account, in

enemies' or neutral ports before the declaration of war, were not sub-

ject to capture, but were allowed to disembark their freights in the

French ports, and afterwards received safe-conducts to return to their

ports of despatch."

Halleck, Int. Law (3d ed., by Baker), I. 532, note.

Among the rules laid down b}' the President in his proclamation of

April 26, 1898, for the government of officers of the United States dur-

ing the war with Spain, the fourth read as follows

:

"4. Spanish merchant vessels, in any ports or places within the

United States, shall be allow-ed till May 21, 1898, inclusive, for load-

ing their cargoes and departing from such ports or places; and such

Spanish merchant vessels, if met at sea by any United States ship,

shall be permitted to continue their voyage, if, on examination of their

papers, it shall appear that their cargoes were taken on board before

the expiration of the above term : Provided, that nothing herein

contained shall apply to Spanish vessels having on board any officer

in the military or naval service of the enemy, or any coal (except such

as may be necessary for their voyage), or any other article prohibited

or contraband of war, or any despatch of or to the Spanish

Government."

Proclamations and Decrees during the War with Spain, 77.

The rules to be observed by the Spanish Government w-ere embodied in the

royal decree of April 23. 1898. This decree allowed only five days

from the date of its publication for the departure of American ships

from Spanish ports. It did not in terms prohibit the capture of such

ships after their departure, nor did it provide for the entrance and
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discharge of American ships sailing for Spanish ports before the war.

(Id. 93.) A.S no captures were made by Spain, no opportunity

occurred for the judicial construction of the rules which that Govern-

ment announcetl for its guidance.

A list of all the prizes made by the United States naval forces on the

North Atlantic stations may be fourd in the Naval Operations of the

War with Spain, 316-325.

In the case of the Buena Ventura an important application was
made of rule 4 of the proclamation of April 20. The Buena Ventura

was a Spanish merchant steamship, which was captured by the United

States steamship XashvUle, eight or nine miles off the Florida coast.

On the 27th of May she Avas condemned by the United States district

court for the southern district of Florida as enemy property. This

sentence was reversed by the Supreme Court of the United States.

It appeared that the Buena Ventura was, at the time of her capture,

on a voyage from Ship Island, in the State of Mississippi, to Rotter-

dam, by way of Norfolk, Virginia, with a cargo of lumber. She

arrived at Ship Island March 81, 181)S, and sailed for Rotterdam on

April 19, with a permit, obtained in accordance with the laws of the

United States, to call at Norfolk for a supply of bunker coal. She

was captured on the morning of April 22. She made no resistance,

had on board no military or naval officer, and carried no arms or

munitions of war. It was undisputed that when captured she was

on her way to Norfolk and that her papers for that purpose were in

due form. The opinion of the Supreme Court was delivered by Mr.

Justice Peckham. The question at issue was whether she could be

brought within tlie exemption of the fourth rule of the proclamation

of April 26 as to "'' Spanish merchant vessels, in any ports or places

within the United States." In the course of his opinion Mr. Justice

Peckham observed that the vessel in question, as a merchant vessel of

the enemy carrying on an innocent commercial enterprise at or just

prior to the time when hostilities Ix'gan. l)elonged to a class which the

United States had always desired to treat with great lil)erality, and

which civilized nations had in their later practice in fact so treated.

The President's proclamation should therefore receive " the most

liljeral and extensive interpretation " of which it was capable, aud

where two or more interpretations were possible, the one most favor-

able to the iM'lIigerent in favor of wiioui the proclauiation was issued.

The ])rovision that "" Spanish merchant vessels in auy ports or places

within the United States shall Ix* allowed until May 21. 1S;>S. inclu-

sive, for loading their (arg<M's and departing." might, said the learned

justice, Im' held to include ( 1 ) only vessels in port on the day when

the prcK'lanuition was issued, namely, April 2('>. or (2) those in port

on April 21, the day on which war was declared by Congress to

have Ix'gun, or (8) not only those then in port, but also any that had

H. Doc. 551—vol 7 30
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sailed therefrom on or before May 21, whether before or after the

commencement of the war or the issuing of the proclamation. The
court adopted the last interpretation. While the proclamation did

not in so many words include vessels which had sailed from the

United States before the commencement of the war, such vessels were,

said Mr. Justice Peckham, clearly within its " intention," under the

liberal construction which the court felt bound to give it. In view of

the fact, however, that, at the time of the capture, the proclamation

of April 26, without which the vessel would have been liable to

condemnation, had not been issued, restitution was aAvarded without

damages or costs.

The Buena Ventura, 175 U. S. 384 ; reversing Buena Ventura et al., 87

Fetl. Kei). 927.

The Chief Justice and Justices Gray and McKenna dissented from the

decision of the court.

The effect of the fourth rule of the proclamation of April 26 Avas

again considered in the case of the Spanish steamship Panama. This

vessel was condemned by the court of original jurisdiction as enemy
property, and the decree was confirmed by the Supreme Court. The
Panama^ a steamship of 1,432 tons register, owned by the Compania
Transatlantica, a Spanish corporation of Barcelona, Spain, and carry-

ing the Spanish flag, sailed from New York on April 20, 1898, for

Havana, Cuba, and certain Mexican ports, with a general cargo and

passengers and mails. April 25, when about twenty-five miles from

Havana, she was captured by a United States man-of-war. The
Panama had a commission as a royal mail ship from the Spanish

Government and a crew of seventy-one men, who had been shipped

at various times at Havana, and she carried twent^'-nine passengers,

all of whom, with the exception of one Frenchman, were Spaniards.

Mr. Justice Gray, who delivered the opinion of the Supreme Court,

said that the case of the Buena Ventura would be decisive of that of

ihe Panama^ but for the mails and the arms carried by the latter

vessel and the contract under which she sailed. Under that contract,

which was entered into in 1886, the Spanish Government had the

right to take possession of the steamer in case of Avar; and it Avas

required that the ships belonging to the line should be specially

adapted to use in Avar, and that CA-ery mail steamer should carry a

certain armament " for her OAvn defense." The officers and crcAV,

and so far as possible the engineers, Avere to be Spaniards. AMien

captured the Panama carried two breech-loading Ilontoria guns of

nine-centimeter bore, one mounted on each side of the ship; one

Maxim rapid-fire gun on the bridge; twenty Remington and ten

Mauser rifles, AA-ith ammunition for all the guns and rifles; and thirty

or forty cutlasses. The guns had been put on board three years
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before, and the small arms or ammunition a year or more; and all

her armament was carried in compliance with the mail contract,

except the Maxim gun and the Mauser rifles. It might be assumed,

said the court, that the primary object of the steamer's armament,

and in time of peace its only object, was that of defense. The arma-

ment, however, was not in itself inconsiderable, and after the capture

of the vessel her arms and ammunition were delivered over for the use

of the United States Navy. The ship was therefore enemy property,

bound to an enemy port, carrying an armament susceptible of use for

hostile purposes, and herself liable, on arriving in that })ort. to Ix;

appropriated by the enemy for such purposes. The intent of the

proclamation, continued the court, Avas to exempt for a time from cap-

ture peaceful connnercial vessels, and not to assist the enemy in

obtaining weapons of war; and it could not be reasonably construed

as exempting from capture '' a Spanish vessel owned by a subject of

the enemy; having an armament fit for hostile use; intended, in

the event of war, to he used as a war vessel ; destined to a port of the

enemy; and liable, on arriving there, to be taken possession of by the

enemy and employed as an auxiliary cruiser in the enemy's navy."

The Pauaiua, 176 U. S. 535.

In the proclamation of the President of April 20, 1898. concern-

ing maritime law in the war with Spain, there was the following rule •

"5. Any Spanish merchant vessel which, prior to April '21, 1898,

shall have sailetl from any foreign pt)rt bound for any port or place

in the United States, shall be permitted to enter such port or place,

and to discharge her cargo, and afterward forthwith to dei)art

without molestation; and any such vessel, if met at sea b}' any United

States ship, shall be permitted to continue her voyage to any port not

blockaded."

I'roolaiuations and Dwrocs duriiiK the War witli Spain. 77, 7S.

The Pedro, which was a British-l)uilt ship, and for several years

sailed under a British registry, was transferred in 1887 to a Spanish

corporation of Bilbao, Spain, and was duly registered as a Spanish

vessel. Thereafter she sailed und»M- the Spanish flag and was officered

and manned by Spaniards, though she was employed for the tniiis-

|K)rtation of merchandise for hire under the maiuigemeiit of a

Liverp(K)l firm. Her usual course was to take cargo in Europe for

Cuban ports and, after discharging tiiere. to proceed to the I'liitcd

States and obtain cargo for Europe, the round tri|) occupying about

three months. On March is. 1S9S. while she was loading in Anlwci p

for Cuba, she was chartered by an .Vnierican liiMu t<» proceed to

Pensacola. Elorida, or Ship Island, Mississippi, for a cargo »»f liniiber

for Rotterdam or Antwerp. Soon afterwards she left Antwerp
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with about two thousand tons of merchandise of various kinds for

Havana and Cienfuegos. She arrived at Havana on April 17 and,

after discharging most of her cargo, sailed on the 22d for Santiago,

Cuba, with a small quantity of general merchandise taken at Havana.

On the same day she was captured a few miles off Havana by a

cruiser of the United States blockading fleet. Her condemnation

was resisted on the ground, among others, that her true destination

was a port in the United States, so that she fell within the exemption

contained in rule five. The court. Chief Justice Fuller delivering the

opinion, declined so to hold. The Chief Justice observed that the

Pedro remained at Havana from the 17th of April to the 22d, and left

on the latter day," which was the day after the war began ; that she

then had no cargo for any port in the United States, but only for

Santiago and Cienfuegos, in Cuba. She had not left a foreign port

in ignorance of the " perilous condition of affairs," but must be

assumed to have been advised of the imminency of hostilities; nor

was she bringing a cargo to the United States for the increase of its

resources and the convenience of its citizens. On the contrary, she

was captured while trading fix)m one enemy port to another, being

herself an enemy vessel. Under these circumstances, the fact that

she was under contract ultimately to proceed to a port of the United

States to take cargo for Europe did not, said the Chief Justice, bring

her Avithin the exemption of the fifth rule; and he declared that the

doctrine of continuous voyages, as laid down by the court on various

occasions, did not apply to the case. The decree of condemnation

was therefore affirmed.

The Pedro, 175 U. S. 354.

The Chief Justice discussed and distinguished the following cases : The
Circassian, 2 Wall. 135 ; The Bermuda, 3 Wall. 514 : The Springbok. 5

AVall. 1 ; The Joseph, 8 Cranch, 451 ; The Argo, Spinks's Prize Cases,

52.

Mr. Justice White delivered a strong dissenting opinion, in which Justices

Brewer, Shiras. and Peckhani concurred. In this oi)inion it was
argued that the principal voyage of the vessel was from Antwerp to

the United States, the calling at Cuban ix»rts being merely incidental

;

that, although Congress afterwards declared that war should be con-

sidered as having existed on and after April 21. it was neither con-

ceived nor known, when she left Havana on the 22d, that a state of

war existed ; that, just before her departure from Havana, one

American ship was allowed to sail from that port, and. shoi'tly after

her departure, another ; and that the reference to the fact that the

Pedro had no cargo for the United States ignored the enlightened

moral purpose of the proclamation, and particularly the provisions

of the fourth rule, which allowed enemy ships not only to depart

from the United States, but also to load and take away cargo either

for a neutral port or for a port of the enemy not blockaded. Mr.

Justice White also contended that the decision of The Argo. Spinks's

Prize Cases, 53, was a decision in consimili cusu, uud should be
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treated as an authority for the restoration of the Pedro. The case

of The Guido. 175 U. S. 882, was decided on the strength of the Pedro

without an extended opinion.

A Spanish vessel which sailed from England Apr. 9, 1898, touched at

Corunna, Spain, April 1(5, and then sailed for ports in Porto Rico,

did not come within the proclamation of Apr. 26, but was, after the

outbreak of war. subject to captui'e as enemy property. (The Rita 87

Fetl. Rep. 925; S. P.. The Maria Dolores, 88 Fed. Rep. 548.)

" 7. In accordance with the rule adopted by the United States in

the existing war with Spain, neutral vessels found in port at the time

of the establishment of a blockade will, unless otherwise ordered

by the United States, be allowed thirty days from the establishment

of the blockade to load their cargoes and depart from such port."

Instructions to T'nitetl States Blockading Vessels and Cruisers, General

Orders, Xo. 492. June" 20, 1898, For. Rel. 1898, 780.

"Article I. Russian merchant ships which happen to be moored in

any Japanese port at the time of the issue of the present rules may
discharge or load their cargo and leave the country not later than

February 10.

'•Article II. Russian merchant ships which have left Japan in

accordance with the foregoing article and which are provided with a

sjMH'ial certificate from the Japanese authorities shall not be captured

if they can prove that they are steaming back direct to the nearest

Russian port, or a leased port, or to their original destination: this

measure shall, however, not apply in case 'such Russian merchant

.ships have once touched at a Russian port or a leased port.

'"Article III. Russian steamers which may have left for a Japa-

nese port before IVbruary 10 may enter our ports, discharge their

cargo at once, and leave the country. The Russian steamers couiing

under the above category shall be treated in accordance with Article IT.

"Article IV. Russian steamers carrying contraband of war of any

kind whatever shall Ik» excluded from the above rules."

ImiKM-ial .Japanese Ordinance. No. 20. Feb. 9. 1904. For. Rel. 1904, 414;

Monthly Consular Re|»orts (May, IIKU), LXXV. .mi.

"Japanese trading ves.sels whicli were in Russian ports or hav»-ns

at the time of the declaration of the war are authorized to reiiiiiiu at

such ports iM'fore putting out to sea with goods which do not consti-

tute articles of contraband during the (h»lay re(|uired in |)ro|)orti(»n to

the cargo of the vessel but which in any case must not exceed foity-

eight hours from the time of the publication of the present th'( lara-

tion l)v the l(K'al authorities."

ImiMTial Russjjin Order. Feb. 14, VMH. For. Rel. I'.XM. 7'-'T-7_'s; Moiiflily

Cousulnr Re|K>rts (.May. 19«M), lA.W. :597.
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3. PAUiiCULAR Exemptions.

§ 119T.

A cargo, the product of the island of Dominica, was held to be

protected from British capture under the capitulation under which

Great Britain surrendered the island to France, though the cargo

was at the time at sea, and its owneis were resident in England.

Case of The Resolution, Federal Court of Appeals, 1781, 2 Da'.las, 1.

" In the case of a collection of Italian paintings and prints cap-

tured by a British vessel during the war of 1812, on their passage

from Italy to the United States, the learned judge (Sir Alexander

Croke) of the vice-admiralty court at Halifax, directed them to be

restored to the Academy of Arts in Philadelphia, on the ground that

the arts and sciences are admitted amongst all civilised nations to

form an exception to the severe rights of war, and to be entitled to

favour and protection. They are considered not as the pecuUum of

this or that nation, but as the property of mankind at large, and as

belonging to the common interests of the whole species; and that the

restitution of such property to the claimants would be in conformity

with the law of nations, as practised by all civilised countries."

Twiss, law of Nations at War (2d ed.), 132.

" Fishing boats have also, as a general rule, been exempt from

the effects of hostilities.* Henry VI. issued orders on the subject of

fishing vessels in 1403 and 1406. In 1521, while war was raging be-

tween Charles V. and Francis, embassadors from these two sovereigns

met at Calais, then English, and agreed that, whereas the herring

fishery was about to commence, the subjects of both belligerents

engaged in this pursuit should be safe and unmolested by the other

party, and should have leave to fish as in time of peace. In the war
of 1800, the British and French Governments issued formal instruc-

tions exempting the fishing boats of each other's subjects from seizure.

This order was subsequently rescinded by the British Government, on

the ground that some French fishing boats were equipped as gun

boats (it being intended by the French to form a flotilla of some 500

or 600 of them to employ against England), and that some French

fishermen, who had been prisoners in England, had violated their

parole, and had gone to join the French fleet at Brest. The British

restriction was afterwards withdrawn, and the freedom of fishing

was again allowed on both sides. Emerigon refers to ordinances of

France and Holland, in favor of the protection of fishermen during

war. Fishermen were included in the treaty between the United

States and Prussia in 1785, as a class of non-combatants not to be
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molested by either side. French writers consider this exemption as

an established principle of the modern law of war; it has been so

recognised in the French courts, which have restored such vessels

when captured by French cruisers, and the French Government, for

the last forty years, has absolutely prohibited their capture. The
United States made a like prohibition during the Mexican war.

The doctrine, however, of the English courts is that such excep-

tions form a rule of comity only; for fishing vessels fall under the

description of ships employed in the enemy's trade, and as such may
be condemned as prize."

2 Halleok's Int. Law (3d e<l. by Baker), 106-107.

" Coast fishing vessels, with their implements and supplies, cargoes

and crews, unarmed, and honestly pursuing their peaceful calling of

catching and bringing in fresh fish, are exempt from capture as prize

of war."

The Faquete Habana, 17"*, U. S. (i77. 7t)8 ; The Lola, id. See supra,

§ 1. L 7.

4. Proposed General Immunity.

§ 1198.

". . . And all women and children, scholars of every faculty,

cultivators of the earth, artizans, manufacturers, and fishermen, un-

armed and inhabiting unfortified towns, villages, or places, and in

general all others whose occupations are for the common subsistence

and benefit of mankind, shall be allowed to continue their respective

employments, and shall not be molested in their persons, nor shall

their houses or goods l)e burnt or otherwise destroyed, nor their

fields wasted by the armed force of the enemy, into whose power by

the events of war they may happen to fall : but if anything is neces-

sary to Ije taken from them for the use of such armed force, the

same shall Ikj paid for at a reasonable price. And all merchant and

trading vessels employed in exchanging the protlucts of ditTerent

places, and thereby rendering the necessaries, conveniencies, and com-

forts of hunuin life more easy to be obtained, and more general, shall

Ix^ allowed to pass free and luimolested ; and neither of the (•(•ntract-

ing powers shall grant or issue any comniission to any private armed

vessels, empowering them to take or destroy such trading vessels or

interrupt su<'h commenv."

Artirle XXIII. Treaty wltli Prussia, sijinoil Sept. 10. 17.sr.. on llu part of

the rnit«Hl States l»y Kranklin. .lefTersoii. .Vdaius; on tlie i>art of

Prussia, l»y I>e Tinilenieier.

See (-oinnient in tlu* siHM-ial Miessa(;e of I'resldciit .1. Q. .Vdaius of Mar.

1.5, ISliJi, Ulehardson's .Message's, II. ;{_'l).
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Mr. C. J. Ingersoll, in "A View of the Rights ard Wrongs, Power

and Policy, of the United States of America," a pamphlet published

in No\ember, 1808, while denouncing paper blockades and impress-

ment, asserted his conviction that the worlS would come in time to

nuuntain the immunity of all private property in war on the ocean.

" If," he said, " a concert with Russia, France, Holland, and Spain,

all of whom with Denmark must desire it, could be etfectuated for free-

ing the ocean of privateers and search ships, and directing by com-

mon agreement the operations of war against ships of war, leaving

th<^ mi-rchantman to the peaceable pursuit of his traffic, and if such a

system could be secured without our being drawn into hostilities, it

certainly were a consummation devoutly to be wished." Mr. Inger-

soll urged the same policy on the floor of the House during the war
of 1812, as well as in a letter to Mr. Madison of July, 1814. Mr.

Madison, it is said, " replied that Mr. Jefferson had rather taken the

other view in his correspondence with Genet, but that he himself

thought the principle good and desirable, and that unarmed vessels,

like ploughs, ought not to be molested."

Meigs' Life of Charles Jared Ingersoll, 324-32G.

" It has been remarked that by the usages of modern war the pri-

vate property of an enemy is protected from seizure and confiscation

as such ; and private war itself has been almost universally exploded

wpon the land. By an exception, the reason of which it is not easy

to perceive, the private property of an enemy upon the sea has not so

fully received the benefit of the same principle. Private war, ban-

ished by the tacit and general consent of Christian nations from their

territories, has taken its last refuge upon the ocean, and there con-

tinued to disgrace and afflict them by a system of licensed robbery,

bearing all the most atrocious characters of piracy. To a Govern-

ment intent, from motives of general benevolence and humanity, upon
the final and total suppression of the slave trade, it cannot be unrea-

sonable to claim her aid and cooperation to the abolition of private

war upon the sea.

" From the time when the United States took their place among the

nations of the earth, this has been one of their favorite objects.

" ' It is time,' said Dr. Franklin, in a letter of 11 March, 1785, ' it is

high time for the sake of humanity that a stop were put to this enor-

mity. The United States of America, though better situated than

any European nation to make profit by privateering, are, as far as in

them lies, endeavoring to abolish the practice by offering in all their

treaties with other powers an article engaging solemnly that in case

of future war no privateer shall be commissioned on either side, and

that unarmed merchant ships on both sides shall pursue their voyages
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unmolested. This will be a happy improvement of the law of nations.

The humane and the just can not but wish general success to the

proposition.'

"

Mr. Adams. Sec. of State, to Mr. Rush. min. to England. .July 28, 1823,

MS. Inst. r. States Ministers. X. 08.

This i)ro|K)sal was sent to the leading maritime powers, Jnit was not

carried into effect.

An example, given by Mr. Adams himself, of that private war on the sea.

which he so strongly deprecatetl and condennied. may be found in

the following letter addressetl by him to Mr. Justice William John-

son, of the Supreme Court, in 1820

:

" I have had the honor of receiving your letter communicating informa-

tion of the decease of Mr. Pari<er. late I'. S. district attorney for the

district of South Carolina, and also your two letters of the 2r>th

ultimo, with the enclosures in one of them. The tirst was immedi-

ately transmitted to the President, and the last two will be for-

warded to him as soon as possible.

"The agent of the United States now on his way to Angostura, has been

instructed to demand the revocation of the commission of Captain

Almeida, and satisfaction for his rei>eated outrages uiM)n the laws of

the Unitetl States. But Almeida is a citizen of the Unittnl States

and has never ceased for many years to be an inhai>itant of Balti-

more, excepting when he has been a sea rover under South .Vmerican

flags and commissions. As captain of the Louifia he was a Buenos

Ayrean ; as captain of the Wilson, alias lioUvar, he is a Coloinbian,

but the Republic of Colombia has no hold uix)n him. and if they

revoke his commission he can buy one of Artigas for a few dollars.

The liberality of this (lovernment in adnjitting into our ports armed

vessels of the South American revolutionists, has not been well

requited. They have in fact neither ships, officers, nor seamen of

their own. They disavow piracies commitetl in their names, but

they commission foreigners with blank commissions. They rei|uire

neither residence nor citizenship as qualifications for their offi<-ers.

and they authorize adjudications ui)on their captures, out of their

own territories. The ccmrt at Margaritta. is a mockery upon judi-

cial i»roc«HHlings, an<l in a discussion which we have bad with the

Venezuelan autlutrities. they assunnMl as a principle that irregulari-

ties of their triitunals were merely errors (»f form, and that when the

pro|)erly captured was tic facto that of their «Miemies they had a right

to ke<'i» it. however, it might luive got into their i)ower. and however

informal their administration of admiralty c<»urt justice might be.

We have been these three years remonstrating with them as gently

and aml<-ably as iM)ssible against these prevarications, but their gov-

ernments are Chinese shadows: they rise u|H»n tlu' stag«> and pass olT

like the images of Banquo's descendants in Ma<"itetli. Before a dis-

patch ean Ik» transmitttMl. and an answer receiv«Ml. a new set of

IHTformers ap|K>iir uimhi tlu' stage, who aeknowl«'<lge no responsi-

l»ility for the acts (»f tlu'ir predee«*ssors, and vjinisli in tln'ir turn to

make way for others. We hoiK> for iM'tter things in fnt\ire. Imt In

the meantime all the justic«' we eain obtain must lie iiy the execution

of our own laws and the de<-isions of our own tribtnials." (Mr.

Adams, Sec. of State, to Mr. Justice Johnson, V . S. Snprene Court.

Sept. ."., 182(». 18 .MS. Dom. I^-t. V.Vl.)
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"Among the subjects included in the power, are those of navigation

and commerce between the tAvo countries, and the principles of mari-

time icar and neutirdity. An attempt for a negotiation with Great

Britain will be made, with a view to the eventual abolition of private

war upon the sea. This, like the abolition of the African slave trade,

will require for its accomplishment, the concurrence of all the great

maritime powers. You will at an earh' period, be further instructed

concerning it. For the present you will merely give notice of the

reason for including it in the power. It is altogether distinct from

the others, which may be discussed j^nd adjusted without any refer-

ence to it whatever."

Mr. Adams. Sec. of State, to Mr. Middleton, min. to Russia, No. 18. July

29, 182.3, X. 163.

"The principle upon which the Government of the United States now
offers this proposal to the civilized world is. that the same precepts

of justice, of charity, and of peace, under the influence of which

Christian nations have, by common consent, exempted private prop-

erty on shoi'e from the destruction or depredation of war, require the

same exemption in favor of private property upon the sea. If there

be any objection to this conclusion, I know not in what it consists

;

and if any should occur to the Russian Government, we only wish

that it may be made a subject of amicable discussion." (Mr. Adams,

Sec. of State, to Mr. Middleton, Aug. 13, 1823, MS. Inst, U. States

Ministers, X. 97.)

" I called at the President's with the draft of instructions to

R. Rush, to accompany the project of a convention to regulate neutral

and belligerent rights in time of war. The President had suggested a

single alteration in the draft of a convention which I had sent him on

Saturday.
" Mr. Calhoun came in while I was reading to the President the

draft of the instruction, and, after I had finished, started several

doubts as to the propriety of proposing this project at all. He was

confident it would not be accepted by Great Britain : and I have no

expectation that it will at this time. But my object is to propose it

to Russia and France, and to all the maritime powers of Europe, as

well as to Great Britain. We discussed for some time its expediency.

I appealed to the primitive policy of this country as exemplified in

the first treaty with Prussia. I said the seed was then first sown,

and had borne a single plant, which the fury of the revolutionary

tempest had since swept away. I thought the present a moment emi-

nently auspicious for sowing the same seed a second time, and,

although I had no hope it would now take root in England, I had the

most cheering confidence that it would ultimately bear a harvest of

happiness to mankind and of glory to this Union.
" Mr. Calhoun still suggested doubts, but no positive objections,

and the President directed me to send the draft of the articles round
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to the members of the Administration, and to call a meeting of them

for to-morrow at one. I was not surprised at Mr. Calhoun's doubts.

My plan involves nothing less than a revolution in the laws of war

—

a great amelioration in the condition of man. Is it the dream of a

visionary, or is it the great and practicable conception of a benefactor

of mankind ? I believe it the latter; and I believe this to be precisely

the time for proposing it to the world. Should it even fail, it will

be honorable to have proposed it. Founded on justice, humanity,

and benevolence, it can in no event bear bitter fruits.""

6 J. Q. Adams's Memoirs, 1(U. .July 28, 1823.

" Mr. Calhoun told me that upon reflection he thought better of

my project for abolishing private war upon the sea than he had at

first.

" The important labor of the month has been the preparation of

instructions to R. Rush and to H. Middleton upon the Northwest

Coast question, and upon the project of a convention for the regula-

tion of neutral and belligerent rights. These are both important

transactions, and the latter especially one which will warrant the

special invocation of wisdom from above. When I think, if it pos-

sibly could succeed, what a real and solid blessing it would be to the

human race, I can scarcely guard myself from a spirit of enthusiasm,

which it becomes me to distrust. I feel that I could die for it with

joy, and that, if my last moments could be cheered with the conscious-

ness of having contributed to it, I could go before the throne of

Omnipotence with a plea for mercy, and with a consciousness of not

having lived in vain for the world of mankind. It has been for

more than thirty years my prayer to God mat this might Imj my lot

upon earth, to render signal service to my country and to my species.

For the specific object, the end, and the means, I have relied alike

upon the goodness of God. AMiat they were, or would be, I knew
not. For ' it is not in man that walketh to direct his steps." T have

rendered services to my country, but not such as could satisfy my own
ambition. But this oiTers the specific object which T have desired.

And why should not the hearts of the rulers of mankind be turned to

approve and establish it? I have opened my soul to the hojM}, though

with trembling."

r. Memoirs of J. Q. Adams, 1(>«1. .July 31, 182.3.

See, also. Id. 10.0-171, 225.

The project of a convention, containing a clause exempting merchant

vessels and their cargoes, Ix'ing private property, from ('a[)ture in

lime of war, was conuniinicated to the Russian (Jovernuient in Feb-

riinry, 1H-J4. Count Nessehod*' showed I)y liis answer fliat the prop-

osition had l)een received by the Kmperor in the '* kindest spirit,"
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but at the same time intimated that it could be made effectual only

by the universal consent of nations, without which it would lead to

no practical results. It does not appear that the subject was then

further discussed.

Mr. Adams, Sec. of State, to Mr. Middleton, uiiii. to Russia, Aug. 13, 1823,

MS. Inst. U. States Mins. X. 97; Mr. Van Buren, Sec. of State, to

Mr. Randolph, min. to Russia, No. 2, .Tune 18, 1830, MS. Inst. U.

States Mins. XIII. 127.

" The articles of the draft are all adapted to one purpose—that of miti-

gating the rigor and the miseries of war, by withdrawing fi'om the

sphere of its operations private property upon the sea, as, by the

modern usages and law of nations, founded on Ihe precepts of Chris-

tianity, private property upon the land already ha,s been." (Mr.

Adams, Sec. of State, to Mr. Middleton, min. to Russia, Aug. 13, 1823,

MS. Inst. U. States Mins. X. 07.)

See, in this relation, Mr. Adams. Sec. of State, to Count de Menon, French

charge, July 31, 1823, MS. Notes to For. Legs. III. 147.

The " novel character " of the proposition to exempt private prop-

erty at sea from capture ;
'* the very important bearings its adoption

must have upon the interests, perhaps the safety, of the United States;

the deep question of policy it involves, and the very doubtful expe-

diency of restricting our means of marine warfare to our young navy

alone, are considerations which w'ould make the President pause be-

fore committing his country upon a subject of so deep importance to

its security. But, convinced by the answer of the Russian minister

to Mr. Middleton 's proposition that the time has not yet arrived

when any definite results could be expected from its renewal, he

has thought it expedient to leave it out of our view for the present,

and to confine the negotiations within the limits traced out bv the

acknowledged principles of the neutral leagues of 1780 and 1800."

Mr. Van Buren, Sec. of State, to Mr. Randolph, min. to Russia, No. 2,

June 13, 1830, MS. Inst. U. States Ministers, XIII. 127.

A project of a convention was enclosed embracing the points included in

the armed neutrality.

See, in this relation, memoranda, April 4, 1829, and April 16, 1829, MS.
Inst. Special Missions, I. .34, 35.

" Should the leading powers of Europe concur in proposing as a

rule of international law, to exempt private property upon the ocean

from seizure by public armed cruisers, as well as by privateers, the

United States will readily meet them upon that broad ground."

President Pierce, annual message, Dec. 4. 18.o4, Richardson's Messages,

V. 277.

See, to the same effect, Mr. Marcy, Sec. of State, to Baron Gerolt, Prussian

min., Dec. 9, 1854, MS. Notes to Pruss. Leg. VII. 28.

November 10, 1867, the Chevalier Cerruti, Italian minister at

Washington, invited the United States to renew Mr. Marcy's propo-
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sition, addressed to the representatives of Austria, France, Prussia,

Russia, and Sardinia, on July 28, 1856, to amend the first article

of the Declaration of Paris so as to exempt from seizure the prop-

erty of citizens of a belligerent power on the high seas, except in

the cases of contraband. This invitation was extended by the Chev-

alier Cerruti in behalf of his Government, under the belief that

the moment had come for establishing by universal law the im-

munity of private property at sea in time of war. Mr. Seward
answered that '" after Mr. Marcy's proposition was made and de-

clined," the United States had the misfortune to experience " the evils

of sedition, insurrection and rel^llion;" that at this critical junc-

ture the United States offered to waive the Marcy amendment and

accede to the Declaration of Paris without reserve, but that some of

the parties to that declaration declined to receive her accession ex-

cept on condition " that they should be at liberty to recognize the

United States rebels as a maritime power equal under the treaty of

Paris to the United States themselves," and that under these circum-

stances the Government of the United States did not think the time

convenient " for renewing the debate " upon the questions which

arose on the conclusion of the Declaration of Paris.

Mr. Seward, Sec*, of State, to the Chevalier Cerruti, Italian min.. Dei-. 11,

18r,7. .MS. Notes to Italy, VI. ;M4.

" We must still defer any prweeding to coumiit this Government, for the

reason that, in the present condition of (tur reJations with one of the

European powers, any proposition to a foreijjn state for tlie inviola-

bility of private i»ersons and pro|)erty on the hijih seas eould not l)e

exiKH-'ted to find favor with the Senate of the I'nitetl States or with

the country. The principle which Franklin proiwsed is widely

cherishetl, and there exists an earnest desire among us to give it

vitality, thus at once vindicating Franklin's philanthropical fore-

sight and securing to ourselves and to our country a new distinction

for humanity and l>enevolence. It is not to 1k» understoml that the

President tliinks that the time lias not arrive<l. but only that the

immtMliate coHdition is unfavorai)le. . . . The cable has a state-

ment that your treaty ui»on the naturalization question is com|)lete.

I hope that it nnty be followed by prompt action on the part of (Jreat

Britain. In that case I will again bring your proposition concerning

the Inviolability of private property in war to the consideration of the

President and his constitutional advisers." ( Mr. Seward. Se*-. of

State, to Mr. Bancroft, min. to Prussia, No. 46, Feb. 25, 18<»8. MS.

Inst. Prussia. XIV. :a*4.)

"On the proposition of my ministry. I order that in case of wai-

merchant vessels Ix'longing to subjects of hostile states shall not Im'

subject to detention and capture by my ships of war m) long as

ref'iprocity is obsi'rvt'd i)y the hostile states. The foregoing decn'e has

no application to those vesst'ls which would be subject to detention ami

capture even if they were neutrals."
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Prussian royal order, May 19, 1866, enclosed with Baron von Gerolt,

Prussian uiin.. to Mr. Seward, Sec. of State, Aug. 7, 1866, MS. Notes

from Prussian Leg.

By a ministerial declaration of June 21, 1866, it was declared that this

exemption applied to the cargo as well as to the vessel, and that, as

Austria had made known that she also in consideration of reci-

procity held to the principles set forth in the royal decree of May 19,

its provisions were fully applicable to Austria during the war.

(Ibid.)

Baron von Gerolt also enclosed a copy of an Austrian imperial mandate

of May 1.3, 1866. containing the following provisions

:

"Article I. Merchant vessels and their lading may not, on the ground that

they belong to a country with which Austria is at war, be detained at

sea by Austrian vessels of war. nor be declared good prize by Austrian

prize courts; provided the hostile power observes reciprocity toward

Austrian merchant vessels. The observance of reciprocity will be

presumed until notice of the contrary is received, while equally favor-

able treatment is extended to Austrian merchant vessels on the part

of the hostile power, either in accordance with the settled principles

of its legislation, or guaranteed by their explanations at the com-

mencement of hostilities.

"Article II. The provisions of Article I. have no application to merchant

vessels carrying contraband of waf or violating blockades lawfully

binding."

Baron von Gerolt also enclosed copies of Articles 211 and 212 of the Italian

code of the merchant marine of June 25, 1865, part I. title 4, chapter

2, enacting the exemption of merchant vessels from hostile capture on

condition of reciprocity, except in cases of contraband or blockade.

In compliance with the request of Baron Von Gerolt, these various pro-

visions were published by the Department of State for the informa-

tion of the public in the United States. (Mr. Hunter, Second Assist.

Sec. of State, to Baron von Gerolt, Prussian min., Aug. 28, 1866, MS.
Notes to Prussian Leg. VII. 470.)

July 19, 1870, Baron Gerolt, German minister at Washington,

communicated to Mr. Fish a telegram from Count Bismarck, saying

that private property on the high seas would be exempt from seizure

by German ships without regard to reciprocity. Mr. Fish, in express-

ing gratification with this announcement, referred to the treaty with

'I'russia of 1785, and to the attitude of the Administration of Presi-

dent Pierce in offering to exempt private property upon ocean from

capture if the leading powers of Europe would concur. On October

28, 1870, Mr. Bancroft, then American minister at Berlin, was author-

ized to obtain the recognition, in pending treaty negotiations with the

North German Union, of the principle of exemption. On January

14, 1871, Baron Gerolt notified Mr. Fish that the German Govern-

ment, in view of France's treatment of German merchant ships, was

obliged to revoke, after four weeks' notice, the exemption previously

extended to French merchant Aessels " not carrying contraband of

war," from capture. In acknowledging the receipt of this communi-
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cation Mr. Fish, on January 14, 1871, observed that the notice related

only to French merchant vessels and made no mention of American

merchant ships, and he inquired whether the latter would continue

to be exempt from seizure or whether they would be relegated to their

rights under Article XIII. of the treaty with Prussia of 1799, which

was revived by Article XII. of the treaty of 18'28, and which provided

that contraband might be detained or preempted, but should not be

confiscated. On February 9, 1871, Baron Gerolt communicated to

Mr. Fish a telegram from Count Bismarck, saying that the action

of Germany in relation to American vessels would of course be gov-

erned by the treaty of 1799.

Baron (Jerolt to Mr. Fish. July 19. 1870, For. Rel. 1S70. 2ir>: Mr. Fish to

Baron (ierolt. .July 22. 1870. id. 217; Mv. Fish to Mr. Bancroft. No.

257. Oct. 28. 1870. id. VM : Baron (lerolt to Mr. Fish. .Ian. 14. 1871.

For. Rel. 1871. 40.S ; Mr. Fish to Baron (Jerolt. Jan. 14. 1871. id. 40:^;

Baron (Jerolt to Mr. Fish. Feb. 9. 1871. id. 407.

As to the question of the i)re.sent ai»plication of Art. XIII. of the treaty

of 17f>9. see Mr. Ilay. Sec. of State, to Mr. White, ainhass. to Ger-

many. No. i)90, Jan. 2. 19(X), MS. Inst. Germany, XXI. 129.

" The high contracting parties agree that, in the unfortunate event

of a war l^etween them, the private property of their resjx'ctive citizens

and subjects, with the exception of contraband of war, shall i)e exempt

from capture or seizure, on the high seas or el.sewhere. by the armed
ve.s.sels or by the military forces of either party: it being understood

that this exemption shall not extend to vessels and their carg(x^s which

may attempt to enter a port blockaded by the naval forces of either

party.''

Abt. XII. Treaty between the liiited States and Italy. Fel). 2<>. 1871.

In 1894, after the outbreak of war between China and Japan, a

Japanese bark, the Tenkio Marx^ arrived at Taku. China. loaded

with railway timber. She was at once seized by the Chinese. They

offered, however, to release her if >Tapan would refrain from molest-

ing Chinese merchant ve.'^sels. The Japanese (lovernment agreed to

do so, except as to *' ships carrying troops, or other contraband of

war, or attempting to break ijlockade." The Chinese authorities

signified their willingness to accept these terms, but expressed a

desire for a statement from .Japan as to what would bo consiih'red

contraband of war. The Jai)anes<' (Jovernment declined to define

contraband of war. and iiupiired whether that part of the (Miinese

declaration of war of August 1, 18!)4. which directed that rlai)an«'se

ships i'litering Chinest* ports should 1h' destroyed, wonhl ln> rcvttkcd.

The Tsung-li- VamrMi, on groinids of national dignity. a> well a><

from an apprehension tliat the privih'ge of entering Chiiie>«' ports

might be perverted to hostile purposes, answered that no part of the
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imperial edict could be revoked. The negotiations then ended. The
Tsung-li-Yanien, while admitting that vessels carrying troops or

breaking a blockade would be subject to seizure, desired that, in view

of Japan's refusal to define contraband, vessels should be exempted

from search for carrying it; but the legation of the United States

at Peking refused to submit this proposal to the Japanese Govern-

ment. It seems the Viceroy Li assented to the proposal of Japan,

except as to Japanese vessels being allowed to visit Chinese ports.

The Chinese Government, hoAvever, decided to restore to her owners

the bark Tcnk'io Maru^ which had cleared for Taku before war was

declared.

For. Rel. 1894, 169-175.

Judge Brawley. of the United States district court for the district

of South Carolina, in the case of the Spanish steamer Rita^ con-

demned by the decree of the court as enenw's jDroperty, June 2, 1898,

said

:

"As this vessel was enemy property, . . . it is by the law of

nations subject to condemnation and forfeiture. Under the influ-

ence of the milder sentiments of recent years, the private property of

noncombatants upon land is generally held not liable to seizure as

booty by an invading army; and it is to the credit of the Government

of the United States that it has sought, on several occasions, to have

embodied into the law of nations the more mild and mitigated prac-

tice of exempting merchant vessels from capture; but except in iso-

lated cases, provided for by treaty, this policy has not met with gen-

eral acceptance."

Brawley, J., The Rita (1898), 87 Fed. Rep. 925. 926.

" Sinee the conference has its chief reason of existence in the heavy

burdens and cruel waste of war, which nowhere affect innocent pri-

vate persons more severely or unjustly than in the damage done to

peaceable trade and commerce, especially at sea, the question of

exempting private property from destruction or capture on the high

seas would seem to be a timely one for consideration.

"As the United States has for many years advocated the exemption

of all private property not contraband of war from hostile treatment,

you are authorized to propose to the conference the principle or

extending to strictly private propert}^ at sea the immunity from

destruction or capture by belligerent powers which such property

already enjoys on land as worthy of being incorporated in the per-

manent law of civilized nations."

Instructions to the American delegates to The Hague Conference, April

18, 1899, For. Rel. 1899, 511, 513.
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" It now remains to report the proceedings of the conference, as

well as our own action, regarding the question of immunity of private

property not contraband from seizure on the seas in time of war.

From the very beginning of our sessions it was constantly insisted by
leading representatives from nearly all the great powers that the

action of the conference .should be strictl}' limited to the matters

specified in the Russian circular of December 30, 1898, and referred

to in the invitation emanating from the Netherlands ministrj' of for-

eign affairs.

"Many reasons for such a limitation were obvious. The members^

of the conference Avere from the beginning deluged with books, pam-
phlets, circulars, newspapers, broadsides, and private letters on a nud-

titude of burning (piestions in various parts of the world. Consider-

able numbers of men and women devoted to urging these questions

came to The Hague or gave notice of their coming.
" It was very generally believed in the conference that the admis-

sion of any (piestion not strictly within the limits proposed by the two

circulars above mentioned would open the door to all these proposals

above referred to, and that this might lead to endless confusion, to

heated debate, perhaps even to the wreck of the conference, and con-

sequently to a long postponement of the objects which both those who
summoned it and those who entered it had directly in view.

" It was at first held by very many memlxn's of the conference that

under the proper application of the above rule the proposal ( i) made
by the American commission could not be received. It re(iuired

much and earnest argument on our part to change this view, but

finally the memorial from our connnission. which stated fully the his-

torical and actual relation of the United States to the whole subject,

was received, referred to the appropriate conunittee, and finally

brought by it before the ctniference.

" In that body it was listened to with close attention, and the speech

of the chairman of the conunittee, who is the eminent presideut of the

Venezuelan arbitration tribunal now in si'ssion at Paris, paid a hearty

tribute to the historical adhesion of the United States to the great

j>rinciple concerned. He then moved that the subject Ik' referred to

a future conference. This motion we accepted and secondeii, taking

occasion in doing so to restate the American doctrine on the subject,

with its claims on all the nations represented at the conference. The

connnission was thus, as we Ixdieve, faithful to one of the oldest of

American traditions, and ^vas able at least to keep the subject Ix'fore

the world. The way is paved also for a future careful consideration

of the subject in all its In'arings and under more propitious circum-

stances."

Keport of tlio .Viiiori<')iii th'lcRiitPS to T!io Iliimio Coiiforoiic*' to tin* S»'<-

rctJiry of Stiitc. July :\\. l.S!«>. For. Il<'l. KH!«t. ."il.!, nisr.l'.l

II. Doc. :.r»i—voir 31
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The Hague conference adopted a resolution expressing the wish

that a proposition having for its object the declaration of immunity

of private pro^^erty in war on the high seas should be referred for

examination to another conference. The American delegates voted

for this resolution, but a few of the powers abstained from voting.

For. Rel. 1899, 513, 520.

See an address on The Position of tlie United States in Regard to the

Freedom of Private Proi)erty on the Sea from Capture During War,

by Char-les Henry Butler, before the International Law Association,

Aug. 31, 1899.

" In President McKinlej^'s annual message of December 5, 1898,

he made the following recommendation

:

" ' The experiences of the last year bring forcibly home to us a

sense of the burdens and the waste of Avar. We desire, in common
with most civilized nations, to reduce to the lowest possible point

the damage sustained in time of Avar by peaceable trade and com-

merce. It is true Ave may suifer in such cases less than other com-

munities, but all nations are damaged more or less by the state of

uneasiness and apprehension into Avhich an outbreak of hostilities

throAvs the entire commercial Avorld. It should be our object, there-

fore, to minimize, so far as practicable, this inevitable loss and dis-

turbance. This purpose can probably best be accomplished by an

international agreement to regard all private property at sea as

exempt from capture or destruction by the forces of belligerent

poAvers. The United States Government has for many years advo-

cated this humane and beneficent principle, and is noAV in a position

to recommend it to other poAvers Avithout the imputation of selfish

motiA'es. I therefore suggest for j^our consideration that the Exec-

utive be authorized to correspond Avith the goA^ernments of the

principal maritime powers Avith a aIcav of incorporating into the

permanent laAv of civilized nations the principle of the exemption

of all private property at sea, not contraband of Avar, from capture

or destruction b}^ belligerent powers.'
'' I cordially renew this recommendation.
" The Supreme Court, speaking on December 11, 1899, through

Peckham, J., said

:

"'
' It is, Ave think, historically accurate to saA^ that this GoAern-

ment has ahvays been, in its aIcavs, among the most advanced of

the goA-ernments of the Avorld in favor of mitigating, as to all non-

combatants, the hardships and horrors of Avar. To accomplish that

object it has ahvays advocated those rules which Avould in most

cases do away Avith the right to capture the private property of an

enemy on the high seas.'

" I adA'ocate this as a matter of humanity and morals. It is

anachronistic Avhen private property is respected on land that it
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should not be respected at sea. Moreover, it should be borne in

mind that shipping represents, internationally speaking, a much more

generalized species of private property than is the case with ordi-

nary property on land—that is, property found at sea is much less

apt than is the case with j^roperty found on land really to belong

to an}' one nation. Under the modern system of corporate owner-

ship the flag of a vessel often differs from the flag which would

mark the nationality of the real ownership and money control of

the vessel; and the cargo may belong to individuals of yet a different

nationality. Much xVmerican capital is now invested in foreign

ships; and among foreign nations it often happejis that the capital

of one is largely invested in the shipping of another. Furthermore,

as a practical matter, it may be mentioned that while commerce

destroying may cause serious loss and great anno3'ance, it can never

be more than a subsidiary factor in bringing to terms a resolute

foe. This is now well recognized by all of our naval exjwrts. The
fighting ship, not the commerce destroyer, is the vessel wliost^ feats

add renown to a nation's history and establish her j^lacc among the

great powers of the world."'

President Roosevelt, annual message, Uev. 7, UK)3, For. Kel. 1903, xx.

X. VISIT AXD SEARCH.

- 1. A Bellioekent Right.

§ 1199.

As to the flaini of impressment, see supra. §§317-320.

Ste, also, supra, §§ 309-31U.

"The sea is open to all nations; no nation has an exclusive prop-

erty in the sea."

Case of The Resolution. Feileral Court of .\ppejils ^ 17S1 ». J Dallas. It). :.••_'.

As to the ancient itraetice, describer in Freiu-h as "voyage de conserve"

(Greek, o^ioTrXout), in accordance witli which several vessels navi-

gated together, under formal contract as to exertion and risk, for

puriHtses of conmion protection (constfrvagium facere) against law-

less attacks, sw Cauchy, Droit Maritime. 1. 151.'. .'{.{.V:?;>7.

To detain for examination is a right which a i)elligerent may exer-

cise over every vessel, not a national vessel, that lie i«eets with on

the m-ean.

The Eleanor (1S17). li Whejit. .34.'.

"What is this right of s«»arch ^ Is it a sul)staiitive and inde-

pendent right wantonly, and in the pride of powei-. to vex and harass

neutral commerce, because there is a caj)acity to do so ^ or to iniliiige
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the idle and mischievous curiosity of looking into neutral trade? or

the assumption of a right to control it? If it be such a substantive

and independent right, it would be better that cargoes should be

inspected in port before the sailing of the ve^sel^ or that belligerent

licenses should be procured* But this is hot its dharadter. . j .

It [the right of search] has been truly denominated a right growing

out of, and ancillary to the greater right of capture. Where this

greater right may be legally exercised without search, the right of

search can never rise or come into question."

Marshall, Ch. J., The Nereide (1815), 9 Cranch, 388, 427.

"As neither China nor Japan has made known an intention to

exercise the belligerent right of visitation and search on the high

seas, it is hoped that neutral commerce may escape the inconvenience

and obstruction which the exercise of that right must necessarily

entail."

Mr. Gresham, Sec. of State, to Mr. Denby, jr., charge at Peking, Sept.

28, 1894, MS. Inst. China, V. 95.

China and Japan, however, both claimed and exercised the right

of search during the war of 1894, of course with the acquiescence of

the powers.

For. Rel. 1894, App. I. 69; Takahashi, International Law during tlie

Chino-Japanese War. 57, ()4, 75, 7<i, 108. ••

As to the exercise by France of the right of search in the Tonqnin war,

see Mr. Frelinghuysen, Sec. of State, to Mr. Chandler, Sec. of Navy,

Feb. 5, 1885, 154 MS. Dom. Let. 100.

" 12. The belligerent right of search may be exercised without

previous notice, upon all neutral vessels after the beginning of war,

to determine their nationality, the character of their cargo, and the

ports between which they are trading."

Instructions to tJ. S. Blockading Vessels and Cruisers, General Orders,

No. 492, June 20, 1898, For. Rel. 1898, 781.

In the French Chamber, Nov. 24, 1899, Mr. de Montaign com-

plained that a steamer belonging to the French Navigation Company
(the Cliargeurs Reiinis) had lately been stopped and searched by a

British man-of-war.

Mr. Delcasse, minister of foreign affairs, replied that in time of war
a belligerent possessed the right of search, and that, if the steamer

had been searched by the British, they had accomplished an act which

was not prohibited by any convention. Concerning the incident

itself, however, he had no precise information.

The Standard (London), Nov. 25, 1899.
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2. Mode ok Exercise.

§ 1200.

In the draft convention suggested on January o. 1804, by Mr.

Madison, Secretary of State, to Mr. Monroe, minister to England,

occurs the following:

"Article III. If the ships of either of the parties shall l)e met with,

sailing either along the coasts or on the high seas, by any ship of war,

or other public or private armed ships of the other party, such ships

of war, or other armed vessels shall, for avoiding all disorder in vis-

iting and examining the same, remain out of cannon shot unless the

state of the sea, or the place of meeting render a nearer approach

necessary; and shall in no case compel or require such vessel -to send

her boat, her papers, or any person from on board to the belligerent

vessel; bu,t the belligerent vessel may send her own boat to the other,

and may enter her to the number of two or three men only, who may,

in an orderly manner, make the necessary inquiries concerning the

vessel and her cargo; and it is agreed that effectual provision shall

l)e made for punishing violations of any part of this article."

On this Mr. Madison makes the following observations:

"This regulation is conformable to the law of nations, and to the

tenor of all treaties, which define the belligerent claim of visiting and

searching neutral vessels. Xo treaty can be cited, in which the prac-

tice of compelling the neutral vessel to send its boat, its officers, its

people or its papers, to the belligerent vessel, is authorized. British

treaties, as well as those to which she is not a party, in every instance

where a regulation of the claim is undertaken, coincide with the

article here proposed. The article is in fact almost a transcript of

the article of the treaty of 17S() In^tween (Jrcat Britain and

France,

"The regulation is founded in the best reasons: 1st. It is sufficient

for the neutral that he acquiesces in the interruption of his voyage,

and the trouble of the examination, imposed by the lu'liigcivnt com-

mander. To rtquire a positive and active co-oj)eration on his part in

Ix^half of the latter, is more than can i>e justified on ony princi|)Ie.

2d. The iH'Iligerent party can always send more conveniently to the

neutral vessel, than this can stMid to the belMgerent vessel: having

neither such fit boats for the j)urpose, especially in a rough sea, nor

Ix'ing so abundantly manned, .'id. This last consideration isenfonn'd

by the numerous and cruel abuses connnitted in the practice of re(|uir-

ing the neutral vessel to send to the iH'Iligerent. As an exani|)le, you

will find in the documents now transmitted a cast» where neither the

smallne.ss and leakiness of the boat, nor the boisterous state of the

weather, nor the pathetic remonstrances of the neutral conunander.
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had any effect on the imperious injunctionf? of the belligerent, and

where the task was jjerfonned at the manifest peril of the boat, the

papers, and the lives of the people. The limitation of the number

to l)e sent on board the neutral A'essel is a reasonable and usual precau-

tion against the danger of insults and pillage."

Am. state Papers, For. Rel. III. 81, 82, 87.

"Another unjustifiable measure is the mode of search practised by

British ship.s, which, instead of remaining at a proper distance from

the vessel to be searched, and sending their own boat with a few men
for the purpose, comjyel the vessel to send her papers in her own boat,

and sometimes with great danger from the condition of the boat and

the state of the weather."

Mr. Madison, Sec. of State, report, Jan. 2."), 1806, Am. State Papers, For.

Rel. II. 728.

As a belligerent right it can not be questioned, but it must be con-

ducted with as much regard to the rights and safety of the vessel

detained as is consistent with a thorough examination of the char-

acter and voyage. Any detention of the vessel beyond what is neces-

sary is unlawful, as is also any transgression of the bounds within

which the examination should be confined.

The Anna Maria. 2 Wheat. .327.

"It is lawful, in order to facilitate the exercise of the right of search,

to assume the guise of a friend or of an enem3\ If, in conse-

quence of the use of this stratagem, the crew of the vessel detained

abandon their duty before they are actually made prisoners of war,

and the vessel is thereby lost, the captors are not responsible.

The Eleanor, 2 Wheat. ,S45.

The modern usages of war authorize the bringing of one of the

principal officers on board the cruising vessel, with his papers, for

examination. But in a case of detention merely for search, where the

vessel is never actually taken out of the possession of her own officers,

the captain of the cruiser maj' detain the vessel by orders from his

own quarter-deck, and the officers of the captured vessel must obey at

their peril.

The Eleanor, 2 Wheat. .345.

A cruiser of one nation has a right to know the national character

of any strange ship he may meet at sea, but this right is not a perfect

one, and the violation of it can not be punished by capture and con-

demnation, nor even by detention. The party making the inquiry

must put up his (Swn colors, or in some other way make himself fully



§ 1200.] VISIT AND SEARCH. 477

known, before he can lawfull}- demand such knowledge from the

other vessel. If this be refused, the inquiring vessel may fire a blank

i-hot, and, in case of further delay, a shotted gun may be fired across

the bows of the delinquent, by way of positive sK/n/non.'^. Any meas-

ures beyond the summoning shot, which the commander of an armed
ship may take for the purpose of ascertaining the nationality of

another vessel, must l)e at his peril; for the right of a ship to pass

unmolested depends upon her actual character, and not upon that

which was erroneously attributed to her, even though her own con-

duct may have caused the mistake. The latter may atl'ect the amount

of reparation, but not the lawfulness of the act. The right of a pub-

lic ship to hail or speak with a stranger must be exercised within the

same limits as that of any other authorized armed vessel. When a

vessel thus interrogated answers either in words or by hoisting her

flag, the response must be taken for true, and she must be allowed to

keep her way. But this right of inquiring can be exercised onh' on

the high seas, and is limited to time of peace.

Black, At. Gen., 180f>, Op. 4."..

The captain of a merchant steamer when l>rought to by a man-of-

war is not privileged from sending his papers on board, if so

required, by the fact that he has a (irovernment mail in his charge.

On the contrary, he is bound by .that circumstance to strict perform-

ance of neutral duties and to special respect for belligerent rights.

The I'eterhoff, "> Wall. 28.

Early in August, 1802, Mr. Stuart, British charge d'affaires ad

interim, represented to Mr. Seward, on tlie strength of information

received from British naval officers, that a British steamer had l)een

chased and fired on by a Tnited States cruisei- without (lisj)lay of her

colors, and had then Ix'en captured without any search, and that the

senior United States naval otticei- present had declared that the Amer-

ican cruisers had orders to s«'ize any liritish vessels whose names had

been forwarded to them from the (lovernment at Washington. Mr.

Stuart protested against tiies<» in.structions as being " entirely at

variance with the recognized principles of intenuitional law." On
the l>th of August Mr. Seward connnunicated to Mr. Stu«rt a copy of

a letter which he had addressed on the preceding day to Mr. Welles,

Secretary of the Xavy, conveying the direction of the President that

certain instructions, which were set forth in the letter, should be

isisued to naval officers. Instructions wer«' issut'd by Mr. Welles

August IS, 1802. They embodied the sui>stanceof Mr. Seward's draft

with certain amendments. They contained the following claus»'s:

" First. That you will exercise constant vigilance to |)revent sup-

plies of arms, munitions, and contraband of war from being conveyed
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to the insurgents, but that under no circumstances will you seize any

vessel within the waters of a friendly nation.

" Secondly. That, while diligently exercising the right of visita-

tion on all suspected vessels, you are in no case authorized to chase

and fire at a foreign vessel without showing your colors and giving

her the customary preliminary notice of a desire to speak and visit

her. . . .

" You are specially informed that the fact that a suspicious vessel

has been indicated to you as cruising in any limit which has been

prescribed by this Department does not in any way authorize you to

depart from the practice of the rules of visitation, search, and capture

prescribed by the law of nations."

Blue Book, North America, No. .^> (180.3) ; Official Records of the Union

and Confederate Navies, Ser. I., vol. 1, p. 417.

For the letter of Mr. Seward to Mr. Welles of August 8, 18(52, see Pari.

Papers, North America, No. 5 (18<).3), .3.

October 21, 1888, the American steamer Haytian Repithlir^ while

coming out of the Bay of St. Marc, in Ilayti, was stopped by the

Haj^tian war steamer Dessalines for an alleged attempt to break a

blockade. The commander of the man-of-war then sent a boat load

of armed men alongside the Haytian Rejnihlic and ordered her master

to repair on board the Dessalines with his papers. No officer was

sent on board the Haytian Repvhlic to examine her papers, nor were

the papers, ship, or cargo examined. The first officer of the Haytian

Republic was, on the contrary, taken on board the Dessalines with the

passenger list and a statement as to the voyage of the vessel ; and he

was detained on the Dessalines as a prisoner till her arrival at Port

au Prince, when he was sent to the office of the captain of the port,

where he was held till set at liberty at the request of the United

States minister. By article 24 of the treaty between the United

States and Hayti, of November 3, 1864, it was provided that where a

ship of war of one of the contracting parties should meet with a

neutral vessel of the other the former should remain at a convenient

distance and might send its boats, with two or three men only, to

examine the papers relating to the ownership and cargo of the vessel,

without causing any extortion, violence, or ill-treatment ; and that in

no case should the neutral party be required to go on board the

examining vessel for the purpose of exhibiting his papers or for any

other purpose whatever. By article 27 it was further provided that

it should not be lawful to remove the master, commander, or super-

cargo of any captured vessel from on board thereof during the time

the vessel might be at sea after her capture, or pending the proceed-

ings against her or her cargo, and that in no case should her officers,

passengers, and crew be imprisoned. It was therefore held that the
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proceedings of the Haytian authorities were in clear violation of the

express terms of the treaty, and wholly improper and inadmissible.

Mr. Bayard, Sec. of State, to Mr. Preston, Haytian min., Nov. 28, 1888,

For. Rel. 1888, 1001.

" 13. This right should l^e exercised with tact and consideration,

and in strict conformity with treaty provisions, wherever they exist.

The following directions are given, subject to any special treaty stipu-

lations : After firing a blank charge, and causing the vessel to lie to,

the cruiser should send a small boat, no larger than a whaleboat,

with an officer to conduct the search. There may be arms in the boat,

but the men should not wear them on their persons. The officer

wearing only his side arms, and accompanied on board by not more

than two men of his boat's crew, unarmed, should first examine the

vessel's papers to ascertain her nationality and her ports of departure

and destination. If she is neutral, and trading between neutral ports,

the examination goes no further. If she is neutral, and bound to an

enemy's port not blockaded, the papers which indicate the character

of her cargo should be examined. If these show contraband of war,

the vessel should be seized; if not, she should be set free, unless, by

reason of strong grounds of suspicion, a further search should seem

to be requisite."

U. S. Instructions to Blockading Vessels and Cruisers, General Orders,

No. 492, .Tune 20, 1898, For. Rel. 1898, 781.

As to the exercise of visit and search by Spanish cruisers, see War
Decree of Spain. April 23. 1898. London Gazette, May 3. 1898, For.

Rel. 1898, 775, 770.

3. Mail Steamers and Mails.

§ 1201.

In the postal treaty between the United States and Great Britain

of 1848 it was provided that in case of war between the two nations

the mail packets should be unmolested for six weeks after notice by

either Government that the mail service was to be discontinued, in

which case they should have safe conduct to return.

9 Stat. 9(59.

"Duriiij,' the Mexican war. British mall steamers were allowed hy the

llnite<l States forces to pass in and out of Vera Cruz." (Dana's

Wheaton, S rA)4, note 228, p. «k">9.)

" The Trent, though she carried mails, was a contract, or merchant

ves.sel, a common carrier for hire. Maritime law knows only three

cla.sses of ves.sels—vessels of war, rev^eniie vessels, and merchant ves-

sels. The Trent fails within the latter class. Whatever disputes

have existed concerning a right of visitation or search in time of
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peace, none, it is supposed, has existed in modern times about the right

of a belligerent in time of war to capture contraband in neutral and

even friendly merchant vessels, and of the right of visitation and

search in order to determine whether they are neutral and are docu-

mented as such according to the law of nations."

Mr. Seward to Lord Lyons, Dec. 26, 1861, 55 Br. & For. State Papers 627,

6.S1.

"Lushington (Naval Prize Law, Introd., p. xii) says, that to give

up altogether the right to search mail steamers and bags, when des-

tined to a hostile port, is a sacrifice which can hardly be expected

from belligerents; citing Desp. of Earl Russell to Mr. Stuart, No-

vember 20, 1862, Parliamentary Papers, No. Amer., Nov. 5, 1863."

Field, Int. Code, § 862.

" The right of search is to be exercised with strict regard for the

riglits of neutrals, and the voyages of mail steamers are not to be

interfered with except on the clearest grounds of suspicion of a vio-

lation of law in respect of contraband or blockade."

Proclamation of the President, Apr. 26, 1898, Proclamations and Decrees

during the War with Spain, 77, 78.

At the time of the breaking out of the recent war with Spain, a

Spanish mail steamship was on a voyage from New York to Havana,

carrying a general cargo, passengers, and mails, and having mounted

on board two breech-loading Hontoria guns of 9 centimeter bore,

and one Maxim rapid-firing gun, and having also on board twenty

Remington rifles and ten Mauser rifles, with ammunition for all the

guns and rifles, and thirty or forty cutlasses. Her armament had
been put on board more than a year before for her own defense, as

required by her owner's mail contract with the Spanish Government,

which also provided that in case of war that Government might

take possession of the vessel with her equij^ment, increase her arma-

ment, and use her as a war vessel, and in these and other provisions

contemplated her use for hostile purposes in time of war. Held,

that she was not exempt from capture as prize of war by the fourth

clause of the President's proclamation of April 26, 1898.

The Panama (1900), 176 U. S. 535.

" Fourthly. That, to avoid difficulty and error in relation to papers

which strictly belong to the captured vessel, and mails that are car-

ried, or parcels under official seals, you will, in the words of the law,

' preserve all the papers and writings found on board and transmit

the whole of the originals unmutilated to the judge of the district to

which such prize is ordered to proceed ;

' but official seals, or locks,
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or fastenings of foreign authorities, are in no case, nor on any pre-

text, to be broken, or parcels covered by them read by any naval

authorities, but all bags or other things covering such parcels, and
duly seized and fastened by foreign authorities, will be, in the dis-

cretion of the United States officer to whom they may come, delivered

to the consul, commanding naval officer, or legation of the foreign

government, to be opened, upon the understanding that whatever is

contraband or important as evidence concerning the character of a

captured vesstd will be remitted to the prize court, or to the Secretary

of State at Washington, or such sealed bag or parcels may be at once

forwarded to this Department, to the end that the proper authorities

of the foreign government may receive the same without delay."

Instniftioni«s issued by the Secretary of the Navy. Aug. IS. 18R2. to naval

officers of the Unitetl States, Official Hecords of the Union and Con-

federate Navies, Ser. I., vol. 1, pp. 417, 418.

The foregoing instructions were based on a letter of Mr. Seward
to Mr. Welles of August 8, 1802.

On October 81, 18(52, as the result of discussions with the British

legation at Washington, Mr. Seward wrote to Mr. Welles saying

that it had l^een thought expedient, where merchant vessels were cap-

tured, that '" the public mails of any friendly or neutral power, duly

certified or authenticated as such, shall not be searched or opened, but

be put as speedily as may be convenient on the way to their desig-

nated destinations." Mr. Seward added, however, that this was not

to protect " simulated mails verified by forged certificates or coun-

terfeited seals." A copy of this letter was communicated by Mr.

Seward to the British legation, but Mr. Welles took no notice of it.

In April, 18()3, Ijord Lyons claimed that the course laid down in Afr.

Seward's letter should l)e observed in the case of mails captured on

tlie British vessel Pctcrhajf. On the 18th of April Mr. Welles wrote

to Mr. Seward declining to comply with the request. It appears

that when the Peterluiff was brought in, the court at first directed the

mails found on board to be o[)eued in the presence of the British con-

sul, who was to select such letters as seemed to him to relate to the

culpability of the cargo, and to res<>rve the rest to be forwarded to

its destination. The British consul refused to take such action, pro-

testing that the mail should l)e forwarded unopened. It was at this

juncture that Lord Lyons appealed to Mr. Seward, As Mr, Wt'lles

n'fused to yield to Mr, Seward's wishes, the latter apjjealed to the

President, who addres.sed a series of interrogatories to each of the two

officials. They both resjxnided. but it s<'eins that Mr. Welles was not

advis<'d of the contents of Mr. Seward's answer. But on .\pril 21,

18(»8, Mr. Seward wrote to Mr. Adams at I^)ndon that the r< trrhoff's

mail would be forwarded uiioi>eued, and at the same time set forth
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his views as to the desirableness of " arriving at some regulation "

that would at once save the mails of neutrals from unnecessary in-

terruption and exposure and at the same time prevent them from

being made use of as auxiliaries to unlawiid designs of irresponsible

persons seeking to embroil friendly states in the calamities of war.

Mr. Seward. Sec. of State, to Mr. Welles, Sec. of Navy, Oct. 31, 1862, Dip.

Cor. 186.3, I. 402; Mr. Seward to Mr. Stuart, British charge. Nov. 3.

1862. id. 402: Mr. Welles to Mr. Seward. Ai)ril 13. 1863, Welles's

Lincoln and Seward. 92 ; Dana's Wheaton, § 504, note 228.

For Mr. Seward's letter to Mr. Welles of Aug. 8. 1862. see Blue Book,

North America, No. 5 (1863), 3.

" With very great deference for j^our views, I must confess that I

remain of the opinion that there is no recognized sanction of the prin-

ciple that a ho7}a -fide authenticated and sealed public mail of a

friendly or neutral power, found on board of a commercial vessel

navigating between two neutral j)orts, can be violated lawfully either

by a naval officer or a prize court, merely because the vessel on which

it is found is searched and seized as contraband; that the general

terms in which the act of Congress is couched do not contemplate

hona fide authenticated public government mails, among the papers

which are directed to be delivered to the prize court and opened by

them ; that it is an unfavorable time to raise new questions or pre-

tensions under the belligerent right of search, and that to insist upon
opening the mails of the PeterJwff would be to raise such a question

irritating to an extreme degree, not only in reference to the British

Government but to all neutral commercial states. I think farther

that the reservation in my note to you of the 31st of October, in

regard to simulated or forged mails, is sufficient for ample protec-

tion to the rights of the United States, and that it would be inexpe-

dient and injurious to the public welfare to search the mails of the

Peterhoff unless there is reason to believe that they are spurious and
simulated.

" I have therefore, to recommend that in this case, if the district

attornej^ has any evidence to show that the mails are simulated and
not genuine, it shall be submitted to the court. If there be no rea-

sonable grounds for that belief, then, that they be put on their way to

their original destination.''

Mr, Seward, Sec. of State, to Mr. Welles, Sec. of Navy, April 15, 1863, 60

MS. Doni. Let. 234.

" In reply to your note of the 18th instant on the subject of the

mails of the Peterhoff^ it seems proper for me to say that when the

question of detaining the public mails found on board of vessels



i l20l.] VISIT AKD SEARCH. 483

visited and searched by tliel blockadihg fote^s of the Utlited States

was presented to this Department last year, I took the" iristfuetions^

of the President tliereupon. Not only the note which I addressed id

you on the 8th day of August last, but also the note which I addressed

to yOil on the 31st of October last, concerning this question was

Written with tli6 appl^oval and uildei' the direction of the President.

The views therein expressed wefe theii I'ommuhii'ated to the British

Government by authority of the President, as definiilg the fOiii^ of

proceedings which would be pursued when such case,s should occuf

thereafter. On receiving your note of the 13th instant, intimating

a view of the policy to be pursued differing from what had thus

been determined by the President on the 31st of October last, I sub-

mitted to him that note together with all the previous correspondence

bearing upon the subject, together with the act of Congress to which

you have called my attention. I then asked his instructions in the

case of the mails of the Peterhofl. Tiie note which I addressed to you

on the loth was the result of these instructions and, having l^een

read and apj)roved by him, it was transmitted to you by his direction.

I was also directed to comnuniicate the contents thereof to the district

attorney of the United States for the soutliern district of New York,

and also to announce to Lord Lyons, for the information of the

British (lovernment, that the mails of the Petcrhoff would Iw for-

warded to their destination. I was also directed by the President

to make some special representations to the British Government on

the general subject of the mails of neutrals which are now in prepa-

ration. I need hardly to say, that no part of my note of the 15th

instant was intended or was underst(K)d by me as imputing to you the

having raistnl or iM'ing disposed to raise new questions. AVhat was
said on that subject, was said by way of showing that a course of

proceedings, different from what I was reconnnending, would in-

volve, on the part of this (xovernment, the raising of a (piestion which

had l)een waived l)v it in my correspondence with the British Gov-

ernment in Octol)er last."

Mr. Seward. S«m-. of State, to .Mr. Welles. Stv. of Navy. .Vpril lio. IStU?, (R)

MS. Doiii. Let. '2y\~.

" I have the honor to acquaint you that, by the President's direc-

tion, I have had a conferenci' with I^ord Lyons, Her Britannic

Majesty's minister accredited to this (iovernmeut. on (he subject of

public mails found on board of vessels captured for a breach of the

blockade. In the course of the interview, by the authority of the

President, I informed his lordship that, until notice should be given

after further experience, such mails would n()t U' opened, but would

be forwarded to their destination. The President consctiuently di-
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rects that instructions to this effect be transmitted to the several

officers commanding United States blockading squadrons."

Mr. Seward, Sec. of State, to Mr. Welles, Sec. of Navy, May 21, 1863, 60

MS. Doni. Let. 475.

^ The rule in Mr. Seward's instructions of 31st October, 1862, re-

lates only to public mails duly authenticated; and the capturing

government reserves the right to make sure of the genuineness of the

authentication. AVhen the vessel is a private one, but carrying mails

under a government contract, like the Cunard or Peninsula and

Oriental steamers and the lines subsidized by the United States for

that purpose, a government mail agent is usually on board, having

them in charge. Although this fact does not in hnv protect the

mails from sea-rch, yet it affords opportunity for general arrange-

ments between nations, and makes special arrangements betAveen the

captors and the mail agent, in particular cases, more probable."

Dana's Wheatou, § 504, note 228, p. 660.

In May, 1898, a sealed package of mails from the Spanish consulate

at Ponce, Porto Rico, addressed to the Spanish consulate at New
York, found its way into the hands of the postmaster in Xew York

City. The Postmaster-General expres.sed the opinion that the postal

treaties had no bearing upon the question of its disposition. AYith

reference to the general question of the disposition of mails found on

board captured vessels, the Postmaster-General said :
" Our treaty

obligations in connection with them are contained in the Universal

Postal Convention of Vienna, . . . Article IV. (sec. 1) of which

provides that ' the right of transit is guaranteed throughout the en-

tire territory of the Union.' This provision is held to insure the

safe transit under any conditions of closed mails passing from one

country of the Postal Union to another country of the Union ; but

has no bearing on mails passing from one post-office to another post-

office in the same country."

Mr. Smith, P. M. Gen., to the See. of State, June 1, 1898, MS. Misc. Letters.

See, also, Mr. Moore, Act. Sec. of State, to Sec. of Navy, May 28, 1898,

229 MS. Doni. Let. 13; Mr. Moore, Acting Sec. of State, to P. M. Gen.,

May 28, 1898, 229 MS. Dom. Let. 17.

4. Resistance to or Evasion of Search.

§ 1202.

"A persistent resistance by a neutral vessel to submit to a search

renders it confiscable, according to the settled determinations of the

English Admiralty. It would be much to be regretted if any of our
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vessels should be condemned for this cause, unless under circum-

stances which compromitted their neutrality."

Mr. Marcy, Sec. of State, to Mr. Buchanan, min. to England, April 13,

1854, H. Ex. Doc. 103, 33 Cong. 1 sess, 12, 13.

"A vessel under any circumstances resisting visit, destroying her

papers, presenting fraudulent papers, or attempting to escape, should

be sent in for adjudication."'

U. S. Instructions to Blockading Vessels and Cruisers, General Orders,

No. 492, June 20, 1898, For. Rel. 1898, 780.

" 14. Irrespective of the character of the cargo, or her purported

destination, a neutral vessel should be seized if she

—

"(1) Attempts to avoid search by escape; but this mubt be clcLrly

evident.

"(2) Resists search with violence.

"(3) Presents fraudulent papers.

"(4) Is not supplied with the necessary papers to establish the

objects of search.

"(5) Destroys, defaces, or conceals papers.

" The papers generally to be expected on board of a vessel are

:

"
( 1 ) The register.

"(2) The crew list.

"(3) The log book.

"(4) A bill of health.

"(5) A charter party.

"(6) Invoices.

"(7) Bills of lading."

Instructions to V. S. Blockading Vessels and Cruisers, General Orders,

No. 492, .June 20, 1898. For. Rel. 1898, 781.

Stockton, in his Naval War Code, art. 23, gave the following as the

" pai)ers generally exi)ected to be on board of a vessel :" (1) Register

(2) crew and passenger list, (3) log book, (4) bill of health, (.t)

manifest of cargo, (H) charter-party, if the vessel is chartered, (7)

Invoices and bills of lading.

The British steamship RegiiluH was seized off Sagua la (irande,

Cuba, by a Ihiited States cruiser. It appeared tiiat the steamer was

cleared for Vera Cruz, Mexico, or Kingston> Jamaica, and not for

Sagua la Grande; that certain of the papers were mi.ssing. and that

the master, when the vessel was stMzed, refused to state what was tiie

nature of the cargo delivered by hiui to the Spanish authorities at

Sagua la Grande. It subsecjuently developed that his orders were

to proc<H»d to Sagua la (irande, if not blockaded, and otlu'rwis<» to

Kingston, in accordance with his clearance, for orders. The Cnited

States district attorney agi-eed to the release of the vessel on the pay-
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ment by her of costs and expenses. The Department of Justice,

although holding that under the circumstances the condemnation

should not be enforced, expressed the opinion that the seizure was
justified, and that the costs and expenses were properly imposed on the

vessel, but agreed, as the prize court had very full discretion as to

costs, to resubmit the question of costs to the court.

Mr. Day, Sec. of State, to Sir Julian Pauncefote, British amb.. No. 1179,

Sept. 12, 1898, MS. Notes to British Leg. XXIV. 317.
y

If a vessel has a Spanish register, and sails under Spanish colors,

and has on board accounts describing her as Spanish property, there

is probable cause for seizing her as belonging to Spanish subjects.

Del Col V. Arnold, 3 Dall. 333.

" It is certainly the duty of neutrals to put on board of their ships

sufficient papers to show the real character of the property, and if

their conduct be fair and honest, there can rarely occur an occasion

to use disguise, or false documents. At all events, when false or

colouring documents are used, the necessity or reasonableness of the

excuse ought to be very clear and unequivocal to induce a court of

prize to rest satisfied with it. To say the least of it, the excuse is not,

in this case, satisfactory ; for the disguise is as strongly pointed to

elude American, as British or Spanish capture."

The Dos Hermanos (1817), 2 Wheat. 76, 89, Mr. Justice Story deliA'ering

the opinion of the court.

Under the Spanish treaty of 1795, stipulating that free ships shall

make free goods, the want of such a sea letter, passport, or such cer-

tificates as are described in the seventeenth article of the treaty, is not

a substantive ground of condemnation. It only authorizes capture

and sending in for adjudication, and the proprietary interest in the

ship may be proven by other equivalent testimony. The Spanish

character of the ship being ascertained, the proprietary interest of the

cargo can not be inquired into, unless so far as to ascertain that it does

not belong to citizens of the United States, whose property, engaged

in trade with the enemy, is not protected by the treaty.

The Pizarro, 2 Wheat. 227.

"A certificate under, the authority of the Uuited States must be

taken by foreign powers as genuine, and can be impeached by them

only by application to the Government of the United States."

Wharton, Int Law Digest, § 409, quoted in The Conrad (1902), 37 Ct. CI.

459.

Though under the treaty of amity and commerce with France of

1788 (arts. 25, 27) an American ship on the high seas having a pass-
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port and manifest was exempt from search, a ship without either is

not subject to condemnation, being simply without the. benefits of

the treaty, but subject to the rules of international law.

The Venus (1892), 27 Ct. CI. lltj; Cole v. United States, ibid.

The act of Congress of July 9, 1798, 1 Stat. 578, which authorized

merchant vessels to carry arms for protection, could not change the

rule of international law which gave a belligerent the right of search,

nor save a vessel from lawful confiscation for resisting such right.

Tlie Jane (1901), 37 Ct. CI. 24.

It was tield in this case that where an American vessel attenipteii flight

from an unknown vessel, but, after discovering that the latter was a

French cruiser, hove to, and, after being fired into with ball and

musketry, returned the fire, it was resistance to search.

5. Use by Neutral of Armed Enemy Ship.

§ 1203.

P., a Spanish subject, chartered a British ship, called the Xereide,

mounting ten ginis and manned by sixteen men, to make a voyage

from London to Buenos Ayres and return, with cargo each way. It

was stipulated that she should, after taking in cargo, sail with the

first convoy from Great Britain for Buenos Ayres; and she sailed

accordingly, under convoy, in November, 1813, with a cargo belong-

ing partly to P. and partly to British subjects. The Xereide, how-

ever, became separated from the convoy, and in Deceml>er, 1813, was

captured, after an action of fifteen minutes, by a United States priva-

teer. P. was at the time on board, but he retired into the cabin at

the l)eginning of the action and tcM)k no part in it. He had taken no

part in equipping or arming the ship: but it was maintained tiiat

his conduct had Ixhmi such as to impress tipon liim a hostile char-

acter—that, as charterer of the whole ship, he was responsible for her

resistance to capture. The evidence showed, however, that the only

control which P. had over the ship ended witii her lading, and that

otherwise she renuiined under the direction of the owner: and. as

he took no part in the action, the case was reduced to the <juestion

whetlier a neutral might put his goods on lx)ard an armed belligerent

merciiantnum.

Marshall. C. J., delivering the opinion of a majority of the court,

siiid it was admitted that a neutral might lawfully placi» his goods

on l>oard a In'Migcrent ship for conveyance, and the rule was laid

down in terms which comprehendr<l an armed as well as an unarmed

vessel. Indeed, as In'Migerent merchant vessels rarely sailed iinarnied.

the exception, if any existed as to armed vessels, woukl Ik* greater

H. Doc. 551—vol 7 32
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than the rule; and it was noteworthy that the rule related back to a

time when almost every merchantman was in a condition for self-

defense. The belligerent had a perfect right to arm in his own
defense, and this right did not interfere with that of the neutral to

transport his goods in a belligerent vessel. But, it was argued that

by depositing goods on an armed belligerent the right of search

might he impaired, perhaps defeated. The right of search was, how-

ever, but a means to an end; and, if the property Avas neutral, what
mischief was done by escaping its exercise? While the neutral could

not justify the use of force or fraud, he might avail himself of means,

lawful in themselves, to " escape this vexatious procedure." Nor
was it true that the neutral assumed a hostile character by placing

his goods in an armed vessel of the enemy. Whether the vessel was
armed or unarmed, his object was merely the transportation of his

goods; and in either case he paid freight. So, in either case, it was
the duty of the carrier to avoid capture and to prevent a search ; and

in neither case was any resistance on the part of the vessel chargeable

to the goods or their owner, he having taken no part in it. In

the case of the Swedish convoy, all that was decided was that a

neutral may arm, but can not by force resist a search. The case of

the Catharine Elizabeth approached more nearly to that of the

Nereide, because in that case there were neutral goods and a bellig-

erent vessel. But it was the reasoning of the judge, and not his

decision, of which the claimants Avould avail themselves. The judge

distinguished between the effect which the employment of force b}^ a

belligerent owner or by a neutral owner Avould have on neutral goods;

and from a marginal note it appeared •that the reporter understood

the case to decide in principle that resistance by a l)elligerent vessel

Avould not confiscate the cargo. MoreoA^er, if the neutral character

of the goods was forfeited by the resistance of the belligerent vessel,

Avhy Avas not the neutral character of the passengers forfeited b}' the

same cause ? On the Avhole, the property of P. must he restored.

Johnson, J., deliA'ered a concurring opinion. He said that he

would not express an opinion upon the abstract case of an indiAadual

neutral to all the Avorld. P. Avas liable to capture both by the French

and the Carthagenians. This justified him in placing himself under

British protection ; and if in so doing he had incidently impaired the

exercise of the United States' right of seizure for adjudication, there

was nothing to complain of. The charter party gave him the occu-

pation of the hold of the shijD, and of two berths in the cabin, but

no more. Though he had an incidental interest, as a freighter, in

the defense of the vessel and in her fate, he had no power over the

conduct of the master and creAv ; nor did it appear that he had ever

acted under the impression that he possessed such poAver.
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The Nereide (1815), 9 Cranch, 388.

Story, J., dissenting maintained that there was a clear distinction

between putting goods on an armed and on an unarmed vessel, though

the elementary writers, whose works were deficient in many import-

ant doctrines of every-day application, might not have expres.setl it.

The neutral nuist preserve a i»erfect impartiality. He must submit

to the belligerent right of search ; and if he resistetl it, or, with a

view to resist it, sought " the protection of an armed neutral convoy,"

he was treated as an enemy. (The Maria, 1 Rob. 34(); the Elsel>e,

5 Rob. 173.) The argument that he might avail himself of "the

resistance of a belligerent ship " or convoy, liecause such resistance

was lair fill, assinnoil the very ground of controversy. An act i»er-

fectly lawful in a belligei'ent. might be flagrantly wrongful in a

neutral. A belligerent may lawfully resist .search ; a neutral is l)ound

to submit to it. and the character of the act was to be judged not

merely by that of the parties who immediatel.v conunitttHl it, but also

by the character of those who, having cooi^rated in. assented to, or

sought protection from it, would yet withdraw themselves from its

I»enalties. The principle that the resistance of a neutral convoy

communicated itself to all the as.si)ciated ships as an unlawful

opiKjsition to the right of search, applknl a fortiori to the case of a

belligerent convoy, for the resistance must be i>resiuned to be more

obstinate and the search more perihms. The sailing imder convoy

is "an act per fie inconsistent with neutrality." (See case of the

Sampson. Barney, observations of Sir W. Scott ; also argument of Sir

W. Scott, then advocate-general, in Snuirt r. Wolff. 3 T. R. 31'3. 332.)

Such seemeil to be the sense of the Euroi)ean sovereigns, as might

be inferred from the fact that none of them had called in (piestion

the assertion of the principle by Denmark in the ca.*<e of the American

ves-sels capture<l while uinler British convoy. (State I*a|>ers. ISll,

p. r»27.) " It might, with as much propriety, be maintained that

neutral go4xls. guard«Hl by a hostile army in their passage through

a country, or voluntarily lodg(Ml in a hostile fortress, for the

avowefl puriK)se of evading the municipal rights and regulations of

that coiuitry, should not in case of cai)ture be lawful plunder (a

pretension never yet asserted), as that neutral proiK>rty on the ocean

should enjoy the double protection of war and peace."

A British anned ship was captured in 1814 on a voyafro from

Bordeati.x to Pensacohi by the United States man-of-war Wasp, and

sent to Savannah, (Jeor^ia. where she was liabh' to condenniation as

prize. The car^o, which was chiimod for a French merdiant. was

also condemned, htit. on appeal, the circuit court ordered .further

pr<K)f, and then decreed restitution. From this decree an aj>peal was

taken to the Supreme Court. Marshall. C. J.. (leliverin<r the opinion

of the court, said that the case did not differ essVntially from that of

the Xi'i'dih-; that the opinion then ^iven hy.three judjjes was retaine<l

l»y them; that the " j)rinci|)le of the law of nations, that the jjoods of

n friend are safe in the bottom of an enemy, may l)e. and probai)ly

will be chanpHl. or so imj)aire(l as to leave no object to which it is

applicable;" but that, so long as the principle ahould be acknowl-
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edged, the court '' must reject constructions which render it totally

inoijerative."

Mr. Justice Johnson, who delivered a concurring opinion in the

case of the Nercide., said that it had always been the rule with him
never to decide more in an}' case than what the case itself necessarily

required. Accordingly, he had declined in the case of the Nereide to

express an opinion upon the general question, because the cargo, con-

sidered as Spanish property, was exposed to capture by the Car-

thagenian and other privateers, and, considered as belonging to a

revolted colony, was liable to Spanish capture. The neutral shipper,

therefore, could not be charged with evading the belligerent rights

of the United States in availing himself of the protection of an

armed belligerent when sailing between " Scylla and Charybdis.''

But the cause now before the court was one " of a vessel at peace with

all the world." He thought that the evils which were apprehended

from allowing neutrals to put their goods in armed belligerent ves-

sels were " visionary." It was not likely that a belligerent's armed
ships would be converted into carriers. Nothing could be more de-

sired by the enemy. The subject had not altogether escaped the

notice of publicists. He alluded to a dictum of Casa regis, saying
•' that if a vessel laden with neutral merchandise attack another ves-

sel, and be caj^tured, her cargo shall not be made prize, unless the

owner of the goods, or his supercargo, engage in the conflict." Mr.

Justice Johnson thought the present case different from that of ves-

sels under neutral convoy, a case which had been so often invoked.

Such a convoy might be considered as an association of neutrals for

a hostile object. But the hostile vessel had a right to resist. It did

not impair any right of search, or of capture, or of adjudication.

The right of capture applied only to enemy ships or goods; the

right of search to enemy goods on board a neutral carrier. Neither

of these rights was impaired. Nor was the right of adjudication im-

paired. The neutral did not deny the right of the belligerent to

decide the question of proprietary interest. If the property was

really neutral, it did not matter to the belligerent who carried it.

The Atalanta, Mar. 4, 1818, 3 Wheat., 409. Further proof was ordered on

the question of pi'oprietary interest. Justices Todd and Duvall did

not sit in the case.

" The Supreme Court of the United States has held that there is

no valid distinction of right between the act of a neutral merchant

who loads his goods on board an enemy merchant ship, and the act

of a neutral merchant who ships his goods in an armed vessel belong-

ing to the enemy. The opinion of Chief Justice Marshall, who with

the majority of the court decided in the case of the Nereide^ ' that a

neutral merchant had a right to charter and lade his goods on board
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a belligerent armed vessel without forfeiting his neutral character.'

is entitled to great weight, not merely from the authority which

attaches to the opinions of that eminent judge, but also from the

solidity of the reasoning upon which his judgment in that case pro-

ceeded. But the opinion of ^fr. Justice Story was the other way,

and coincided with the view of Lord Stowell. The Supreme Court

of the United States, in February term, 1S18, maintained the same

view in the case of the Atalanta as it had previously maintained in

the Xereide; so that the decisions of the highest tribunal of the

United States is on this point in direct conflict with the nidgment of

the English high court of admiralty."

Twlss, Law of Nations in War (2d etl.), 188.

Sir William Scott drew a dear distinction between the ease of neutral

goods on an enemy merchantman and that of neutral goods on

an enemy armed vessel. In the former case, he held that the

resistance of the master to search did not render the neutral goods

liable to capture, for the double reason (1) that the master had

the fidl right to save hims(>]f from capture if he could, and (2)

that the neutral c<mld not be assum«Ml to have calculattnl or intendetl

that the master should resist visit. (The Catharina Elizalteth. ."> V.

Rob. 2.32.) "But," said the same judge, "if he [the neutral] puts

his goods on board a ship of force, which he has every reason to pre-

sume will he defended against tlie enemy by that force, the case then

becomes very different. He l>etrays an intj'ution to resist visitation

and search, which he ("ould not do by imttiug them on boanl a mere

merchant ves.sel, and so far as he does this he adheres to the bellig-

erent ; . . . If a party acts in tjssociation with a hostile force,

and relies u|»on that force for protection, he is. /<ro hdr rice, to be

considereil as an enemy." (The Fanny, 1 r>o<lson. 44.*i. 448.)

A merchant vessel which was armed strictly for defense, and whose

only obje<"t was trade, was not liable to seizure by French cruisers

and to condenmation as prize, although she was licensed to carry

arms by the act of Congress of June 'I^k 170S, or by the act of .July

J), 1708, authorizing her to capture armed French vessels, and to

recapture American ves.sels captured by the Frencli.

HooiMT r. rnited States. 22 Ct. ('1. 408; Cushing r. liiited States. 22

Ct. CI. L

»». Convoy.

(1) NKl'TRAL.

§ 1204.

The neutral claim of convoy "was not included in the armed neu-

trality of 1780. but forms an article in that of ISOO. .Mthoiigli the

United States can not but l)«'fri<>nd it as favorable to llic scciiritx and

intere.st of neutral conunerce, yet the plausible object ion> made («) the
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claim by Great Britain in its indefinite extent, and her probable

inflexibility in the objections, ma}' render it expedient to substitute

the modifications already admitted by Russia in the treaty of June,

1801. With such modifications the right seems to be sufficiently valu-

able to deserve a place in a general provision for neutral rights."

Mr. Madison, Sec. of State, to Mr. Armstrong, niin. to France, Mar. 14,

18(XJ, MS. Inst. r. States Ministers, VI. 322.

It was stated l)y Baron Krudener, Knssian minister at Washington, in

1829, by direction of liis Government, that '* subsequent events " had

annulled the treaty between Russia and Great Britain of 1801. (Mr.

Van Buren, Sec. of State, to Mr. Randolph, min. to Russia, No. 2,

June 18, 1830. MS. Inst. U. States Ministers, XIII. 127.)

That the right of convoy is denied by the English prize courts, see the

Maria. 1 C. Rob. 340; Hall, Int. Law. 5th ed. 719; The Sea Nymph
(1901), .3<> Ct. CI. 3(59.

" Calhoun asked [at a Cabinet meeting on October 26, 1822] if we
coidd authorize the merchant vessel itself to resist the belligerent

right of search. I said, no; and the British claimed the right of

searching convoyed vessels, but that we had never admitted that right,

and that the opposite principle was that of the armed neutrality.

They maintained that a convoy was a pledge on the part of the con-

voying nation that the convoyed vessel has no articles of contraband

on board, and is not going to a blockaded port; and the word of honor

of the commander of the convoy to that effect must be given. But, I

added, if we could instruct our officer to give convoy at all, we can

not allow him to submit to the search by foreigners of a vessel under

his charge ; for it is placing our officer and the nation itself in an atti-

tude of inferiority and humiliation.

" The President agreed with this opinion, and Mr. Calhoun de-

clared his acquiescence in it; and it was determined that the instruc-

tions to Biddle should be drawn accordingly."

G J. Q. Adam's Mem. 8r>.

" It is an ordinary duty of the naval force of a neutral, during

either civil or foreign wars, to convoy merchant vessels of the nation

to which it belongs to the ports of the belligerents. This, however,

should not be done in contravention of belligerent rights as defined by

the law of nations or by treaty. The only limitations of the right to

convoy recognized by the treaty between the United States and Mex-
ico are those contained in the 24th article, which declares that when
vessels are under convoy, the verbal declaration of the commaiider of

the convoy, on his word of honor, that the ves.sels under his protection

belong to the nation whose flag he carries, and, when they are bound

to an enemy's port, that they have no contraband goods on board
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shall be sufficient. With these conditions the United States have at

all times been ready to comply."

Mr. Forsyth, Sec. of State, to Mr. Monasterlo, May 18. 18.S7, MS. Notes to

Mexico, VI. 74.

Mr. Seward, replying, August 12, 1861, to an inquiry- of the Dutch
minister as to whether the United States recognized the rule of convoy

embraced in the instructions of the Netherlands to the commander of

its naval forces bound to North American waters, said :
" No objection

is entertained to a recognition of the rule so far as it may apply to

merchant vessels proceeding under convoy to ports not blockaded.

No merchant vessels of the Netherlands, however, or of any other

power, will be allowed to enter a port blockaded by the naval forces

of the United States, whether such vessel be under convoy or with-

out it."

Mr. Sewanl, Sec. of State, to Mr. Von Limburg, Aug. 12, 1861, MS. Notes

to Netlierlamls Leg. VI. 17."».

The riglit of neutral convoy is re(\)gnizetl in Stocliton's Naval War code.

which was issuetl .June 27. UMK), but revoke<l Feb. 4, 11X)4.

" Merchant vessels sailing under military convoy of an allied or

neutral power are not subjected to examination, provided the com-

mander of the convoy furnishes a certificate as to the number of

vessels Ijeing convoyetl, their nationality, and the destination of the

cargoes, antl also as to the fact that there is no contraband of war on

the ves.sels. The stoppage and examination of these vessels is per-

mitted only in the following cases: (1) When the conunander of the

convoy refuses to give the certificate mentioned ; (2) when he declares

that one or another vessel does not i)elong to the numlxM" of those

sailing under his convoy, and (3) wiien it Inn'omes evident tiiat a

ves.sel being convoyed is j)rej)aring to conunit aw act constituting a

breach of neutrality."

Ru.sslan Regulations on Maritime Prize. March 27. 1S9.">. § (I. For. Rel.

1"J04, 73l>.

(2) BEI.I.IfiERENT.

§ i2or>.

Riifiis King. American minister in Ivondon. having expressed

<lisapj)roval of a |)n>posal of the British Ciovernnient to order convoys

for .Vmerican vess«*ls trading fioni (Jrcat Biitaiii to the liiited

States as a protection against French ca|)tMrc. .Mr. Pickciing said

tliat .Mr. King's action at the time it was taken was very pro|>»'i-. so

far as concerned American ves.sels sailing from the ports of (Jrcat

Britain, but that the recent " piratical conduct " of French privateers
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" in the American seas, and even on the coast of Spain, must render

any measures of pr^otection and defence both eligible and lawful," and

that under the changed conditions, in which danger to American

commerce had greatl}^ increased, convoys were " certainly not to be

refused.'" In the West Indies, said Mr. Pickering, " the French

agents and privateers capture and condemn every American they

meet, if bound to or from a British port, or even to their own ports,

in a variety of instances, and strip and abuse our citizens. These

have, for some months past, been in the practice of accepting British

convoys. And what legal consequence can result from accepting a

convoy in any case, except that of its being a cause of condemnation

in case of capture, although the vessel should really be neutral? It

would then seem to be a matter of calculation whether to accept or

decline a convoy.""

Mr. Pickering, Sec. of State, to Mr. King, min. to England, May 9, 1797,

MS. Inst. U. States Ministers, IV. 49; Am. State Paiiers. For. Rel.

VI. 89.

In the course of representations designed to secure the removal of

the British export tax, first levied in 1798, in the form of a duty

ostensibly designed to defray the cost of furnishing British convoy

to vessels carrying goods from that country, Mr. Madison said

:

" Even during war the exports are generally made as American prop-

erty and in American vessels, and therefore, with a few exceptions

only, a convoy which would subject them to condemnation, from

which they would otherwise be free, would not be a benefit but an

injury."

Mr. Madison, Sec. of State, to Mr. Monroe, min. to England, Mar. 6, 1805,

MS. Inst. U. States Ministers, VI. 271.

" The act of sailing under belligerent or neutral convoy is of itself

a violation of neutrality, and the ship and cargo if caught in delicto

are justly confiscable; and further, that if resistance be necessary, as

in my opinion it is not, to perfect the offence, still that the resistance

of the convoy is to all purposes the resistance of the associated

fleet. ... I am unable to perceive any solid foundation on which

to rest a distinction between the resistance of a neutral and of an

enemy master. . . .

" I can not bring my mind to believe that a neutral can charter

an armed enemy ship, and victual and man her with an enemy

crew, . . . with the avowed knowledge and necessary intent that

she should resist every enemy; that he can take on board hostile

shipments on freight, commissions and profits; . . . that he can

be the entire projector and conductor of the voyage, and cooperate

in all the plans of the owner to render resistance to search secure
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and effectual; and that yet, notwithstanding all this conduct, by the

law of nations he may shelter his property from confiscation, and

claim the privileges of an inoffensive neutral."

story, J., The Nereide. 9 Cranoh, 388. 445, 453, 454, dissenting opinion.

This is followed by the Court of Claims, as to belligerent convoy, in the

Nancy (1892). 27 Ct. CI. 99; the brig Sea Nymph (1901), 36 Ct. CI.

369.

That the acceptance by a neutral vessel of the convoy of a bellig-

erent man-of-war is an illegal act, and in itself affords good ground

for condemnation, if the vessel, while under such convoy, be cap-

tured by the other belligerent, is maintained by the English courts

I'nd Engli.sh writers, and also by leading publicists of the United

States, among whom may be mentioned Kent, Duer, Woolsey, and

Dana.

On the other hand, the Government of the United States on one

occasion took the opposite ground, maintaining, in a controversy

with Denmark, which arose in 1810, that so long as the as-sociation

of the neutral vessel with the belligerent convoy was not attended

with any attempt at concealment or deceit, nor with any participation

in the actual resistance of the convoying force, she did not lose her

neutral character. In this controversy the United States was ulti-

mately represented by Mr. Wheaton, who thus became committed to

that view. But, while it was contended by Mr. Wheaton that the

mere association, though voluntary, of the neutral vessel with the

belligerent convoy did not justify condemnation, yet it was not

denied by him that such as.sooiation afforded ground for bringing

in the vessel for adjudication, although he intimated in tlie course

of his argument that in at least some of the cases before him there

was no other as.sociation than that which resulted from an acci-

dental and temporary coincidence of routes.

Mr. William Beach Lawrence, referring to the negotiation with

Denmark, says: "That the success of the negotiation Avas, in a

great degive, to \)e attributed to the |)ersonal character and siKH'ial

qualities of Mr. \\nieaton can not be doubted by any one who reads

the passages which we have cited from eminent publicists." In the

passages thus referred to the view Opposite to that expounded by

Mr. Wheaton is maintained, and it appears to 1m' supported by the

preponderance of recent opinion. Snow, referring to th«' ([ueslion

" wiiether neutral vess<*ls who place themselves under the convoy

of a belligerent cruiser are liable to capture and confiscation," states

that •• the weight of opinion favors the doctrine that such acts are

sufficient to condemn the vessel." Says Hivi«'r: "A neutral mer-

chant ves.sel which sails under enemy convoy violates neutrality:

its seizure and confiscation would be legitimate."
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Dana's Wheaton, 708, note 245; Lawrence's Wheaton (1863), 871;

Stockton's Snow, 163 ; Rivier, Principes du Droit des Gens. II. 424.

The controversy between the United States and Denmark grew out of

the enforcement of certam revised instructions which were issued

to the Danish men-of-war and privateers, Mar. 28, 1810. By one

clause of these instructions all vessels were declared to be good

prize which had " made use of British convoy either in the Atlantic

or the Baltic." Under thi« clause 18 American vessels were seized

in 1810, out of a total of 122 captures of American vessels by Danish

cruisers in that year.

The convoy cases were fli-st discussed on the part of the United States by

Mr. George W. Erving, who was sent as special minister to Copen-

hagen in 1811. In the course of a comprehensive general report of

June 23. 1811, on the Danish captures, he thus referred to the convoy

cases :
" The ground on which they stand, I am aware, is not per-

fectly solid, yet I did not feel myself authorized to abandon them,

and therefore have taken up an argument which may be difficult, but

which I shall go as far as po.ssible in maintaining." The Danish

Governmen*, however, contended " that neutral vessels that make use

of the convoy or protection sf the vessels of war of Great Britain

are to be considered as good prize if the Danish privateers capture

them under convoy." Such was the construction given by Denmark
to the convoy clause, which, as thus interpreted, that Government

refused to modify. The principle on which the clause was justified

was, as stated by Mr. de Rosenkrantz. Danish minister of foreign

affairs, " that he who causes himself to be protected, by that act

ranges himself on the side of the protector, and thus put« himself in

opposition to the enemy of the protector, and evidently renounces the

advantages attached to the character of friend to him agiiinst whom
he seeks the protection. If Denmark should abandon this principle,

the navigators of all nations would find their account in carrying

on the commerce of Great Britain under the protection of English

ships of war, without running any risk. We every day see that this

is done ; the Danish Government not being able to place in the way
of it sufficient ob.stacles." (Am. State Papers, For. Rel. III. 329. 521.

524, 526.)

After May, 1811, few American vessels were molested by the Danes, and

between May, 1812, when Mr. Christopher Hughes's special mission

ended, and 1827, when Mr. Wheaton was sent as minister to Den-

mark, little serious effort was made to effect a settlement of any of

the claims against that Government.

Mr. Wheaton's principal argument in relation to the convoy cases was
mado in a note of Nov. 24, 1829. (H. Doc. 249, 22 Cong. 1 sess.

34-88; Moore, Int. Arbitrations, V. 4555 et seq. ) He assumed the

following grounds

:

1. That under the convoy clause vessels and cargoes were condemned by

the high court of admiralty, although in mo.st, if not in all, such cases

there was satisfactory proof that the vessels had been compelled to

join the British convoy, and although the Danish prize ordinance was
not knowM at St. Petersburg when they sailed from that port. This,

it may be observed, was in the nature of a confession and avoidance,

since, while admitting the pre.sence of the vessels with the convoy, it

suggested as excuses want of notice and coercion.
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2. But it was, said Mr. Wheaton. less material to dwell on this aspect of

the case, since the United States wholly denied the principle on which

the clause was founded. This clause, as construed by the Danish

tribunals, involvetl, so Mr. Wheaton declaretl, " the application of a

princi|)le (to say the least) of doubtful authority," and, as inter-

pretetl by the Danish tribunals, made " the fact of having navigated

under the enemy's convoy . . . prr se a justifiable cause (not

of capture merely, but) of condemnation."

From this argunient of Mr. Wheaton's it is to he inferretl that the

Danish tribunals gave to the clause in question a more extensive

effect than that ascribed to it by the Danish Government. The con-

struction of that Government. expres.sed in the c-orrespondence with

Mr. Erving, was, as has been seen, that vessels seized on the ground

of accepting British protection were " good prize if the Danish

privateers capture them under convoy :" while, as statetl bj' Mr.

Wheaton. "the fact of having sailetl under belligerent convoys" was
held by the tribunals to l)e in itself a cause of condemnation.

3. Mr. Wheaton also c*ontended that as Denmark had, when neutral,

a.ssertetl the right to protect her commerce against belligerent visit-

, ntion and search by means of armed convoys of her own public ships,

she was a fortiori precluded from asserting a right to condemn
neutral vessels for sailing under belligerent c-onvoy. Great Britain

treated navigating under the convoy of a neutral ship as a ground of

condenuiation, because it tended to defeat the lawful right of bel-

ligerent search and render every attempt to exercise it a contest of

violence. But the belligerent, continued Mr. Wheaton, had a right

to resist ; and tlie masters of vessels luider his convoys, not i)ar-

ticipating in his resistance, could no more be involve<l in the legal

conseijuences of resistance than could the neutral shipi)er of g«M)ds

on a belligerent vessel or the neutral owner of goods found in a

belligerent fortress. This branch of Mr. Wheaton's argument em-

braces the (piestions of (1) neutral convoy and CJ) neutral goods

shipiKHl on an armed enemy vessel. As to the first (luestion. it may be

observtHl that the conception of neutral convoy by nations which

recognize and imictice it is not that of resistance to search, but of the

substitution for the process of search of a responsible governmental

guaranti-e. As to the second question, Mr. Wheaton's contention, and

to a great extent his language, were drawn from the case of i'he

Nerelde, !) ('ranch, .'WS. in which neutral goods on an arnunl vessel

that resisted search were held to be exempt, .Mr. .Justice Story and

one other justi<-e dissiMiting. while two others were absent. (Dana's

Wheaton. li!>.S. not<> :^4.''.. > It is, Itesides, to Ih" notic«Hl that in a sub-

siHiuent case the Supreme Court sharply distingnishe<l the case of

lading go<Mls on an arme«4 enemy vessel from that of the acn-eptance

of iM'lligerent convoy. (The .\talanta, .'{ Wheat.. 4<K).) Mr. Whciitoii

himself, in his treatise on iiiternati«)nal law, thus sunnnarizes the

court's reasoning on the subjift of InMligerent convoy : "\ convoy

was an asssoclation for a hostile object. In undertal<ing it. a stale

spreads over the merchant vessels an imnnmity from search which

Iwlongs only to a national ship; and by joining a convoy, every indi

vidual vessel puts off her pacific dijiracter. .Mnd nndcrtaUcs for the dis

charge of duties which l»elong only to the military marine. If. then,

the associatiou be voluulary, the neutral, iu suffering the fate of
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tbe entire convoy, has only to regret his own folly in wedding his

fortune to theirs: or if involved in the resistance of the convoying

ship, he shares the fate to which the leader of his own choice is

liable in case of capture." (Dana's Wheaton. (598.)

4. Mr. Wheaton further contended that, in view of the multiplied ravages

to which American commerce was then exposed on every sea, from

the sweeping decrees of confi.scation fulminated by the great i)ellig-

erent i)owers. the conduct of the vessels in question might be suffi-

ciently accounted for without resorting to the supposition that they

meant to resist, or even to evade, the exercise of the belligerent

rights of Denmark. Even admitting that the neutral American had

no right to put himself under convoy in order to avoid the exercise

of the right of visitation and search by a friend, as Denmark pro-

fessed to be, he had still a perfect right, said Mr. Wheaton, to

defend himself against his enemy, as France had shown herself to be,

by her conduct, and the avowed principles upon which she had
declared open war against all neutral trade.

With regard to this contention, it may be suggested that, while it assumes

that the British convoy was accepted for protection against French

and not against Danish cruisers, and therefore (contrary to conten-

tion 1) deliberately, it also assumes that a neutral ves.sel may, at

the expense of the rights of one belligerent, seek from another that

protection which its own government may fail to give against the

exorbitant pretensions of a third belligerent. In order to support

this contention, it should seem that the facts would in any event have

to be clearly established.

5. But, finally, even supposing that it was the intention of the American

shipmaster, in sailing with the Briti.sh convoy, to escape from Danish

as well as French cruisers, that intention had, Mr. Wheaton further

contended, failed of its effect ; and it might be asked what belllg-

erent right ^ Denmark had been practically injured by such an

abortive attempt? " If any," .said Mr. Wheaton, " it must be the

rigkt of visitation and search. But the right of visitation and search

is not a substantive and independent right, with which belligerents

are invested by the law of nations for the purpose of wantonly

vexing and interrupting the commerce of neutrals. It is a right,

growing out of the greater right of capturing enemy's property or

contraband of war, and to be used as a means to an end to enforce

the exercise of that right. Here the exercise of the right was never,

iu fact, opposed, and no injury has accrued to the belligerent. But it

may be said that it might have been opposed, and entirely defeated,

had it not have been for the accidental circumstance of the separa-

tion of these vessels from the convoying force, and that the entire

commerce of the world with the Baltic Sea, might thus have been

effectually protected from Danish capture. And, it might be asked

in reply, what injury would have resulted to the belligerent rights

of Denmark from this circumstance? If the pi'operty be neutral, and

the voyage lawful, (as they were in the present instance.) what in-

jurj' would result from the vessels escaping from examination? On
the other hand, if the property was that of the enemy, its escape must
be attributed to the superior force of the enemy, which, though a

loss, would not be an injury, of which Denmark would have a legal

right to complain."
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With regard to this special phase of the case, it may be observed that the

contention that, whether or no the vessel was enemy's proiierty or

otherwise subject to capture, no injury was done to the belligerent

whose exercise of the right of search was jirevented. is merely a reas-

sertion of one view of the c*ontroversy, since it obviously assumes the

point at issue, viz, whether such prevention was an injury of which

the l>elligerent had a right to complain, or, in other words, a substan-

tial injury.

Considering Mr. Wheaton's argument as a whole, it appears (1) that it

was directed against the condemnation and not against the capture

of the vessels; (2) that it was chiefly designetl to show that the

condemnations were, under the special circumstances of the case,

improper: (3) that It alleged that the condemnations proceeded ui)on

a construction of the Instructions of 1810, which was. as has been

I)olntetl out. more extensive in Its effect than that which was origi-

nally given to them by the Danish Government
; (4) that it nowhere

suggests that the acceptance of l)elligerent convoy did not create an

adverse presumption which justified the sending in of the vessels for

adjudication.

On March 28. l&W, a convention was signal by which the King of Den-

mark, while renouncing all claims against the Unltefl States, agreed

to pay a lump sum of <5oO.(XH) Spanish-milleil dollars " on account of

the citizens of the United States, who have preferred claims relating

to the seizure, detention, condemnation, or confiscation of their ves-

sels, cargoes, or property whatsoever, by the public or private armed
ships, or by the tribunals of Denmark, or in the States subject to the

Danish sceptre." during the maritime war In question. And It was
further stipulated that " the intention of the two high i-ontractlng

parties being solely to terminate, definitely and Irrevocably, all the

claims which have hitherto l>een preferred, they expressly declare

that the present convention Is only applicable to the cases therein men-

tioned, and. having no other objei-t. can never hereafter l>e invoked

by one party or the other as a precetlent or rule for the future."

A neutral vessel, though liable to capture without search when
.sailing under belligerent convoy, is not liable to capture or condenuia-

lion for sailing under such convoy after she has, voluntarily or invol-

untarily, separated from it.

The Galen (1901), 37 Ct. CI. 80.

X. CAPTVRE.

1. What Constitutes.

§ 120G.

An American ves.sel, IhmukI for an American port, having Invn

seized by an American privateer, the captor entere<l into an under-

standing with the master by which it was arranged that the cajilor

should preserve his claim to any British goods which might be found

on board, the residue to btdong to the claimants. A single man.
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but no prize crew, was then put on board the vessel. Subsequently,,

on the arrival of the vessel in port, all the goods, as well as the vessel,

were libelled, on the ground of a trading with the enemy. The claim-

ants of the vessel and goods contended that there was no capture;

that the prize master alone was unable to secure the vessel against

a rescue should one be attempted; that he was unable to bring her

into port without the assistance of the original crew ; and that

even if it should be held that there was a capture it extended onh^ to

the British goods. The vessel and cargo were, however, condemned.

Marshall, Ch. J., delivering the opinion of the court, said :
" That

the American [privateer] took possession of the Alexander with

the intention of making prize of that part of her cargo which might

be deemed British, is not controverted. How was this intention to

be executed . .
." if it was not by capture? "And if such part

of the cargo as might eventually be British, was captured, and

the whole remained together in the vessel, how can the capture be

considered as partial? But it has been truly observed that it is not

non-capture, but abandonment, for which the complainants in fact

contend. But while the whole cargo remains together, claimed by

the captor, if it be enemy property, how can any part of it l)e said to

be abandoned? If it was entireh^ abandoned, for what purpose was
one of the crew of the America put on board the Alexander? The
inabilit}' of the prize master to secure the captured vessel against a

rescue, should one be attempted, his inability to bring in the vessel

without the aid of the hands belonging to her, is, in reason, ho proof

of abandonment. If the circumstances of the captured vessel be such

as to do away [with] all apprehension of rescue, and inspire confi-

dence that the crew will bring her into port, no reason is perceived

why the property of the captor, may not be retained as well by a prize

master alone, as by a considerable detachment from his crew."

The Alexander (1814), 8 Cranch, 169.

To constitute a capture some act should be done indicative of an

intention to seize and retain as prize; and it is sufficient if such

intention is fairly to be inferred from the conduct of the captor.

The Grotius, 9 Cranch, 3()8.

A tortious possession under an illegal capture can not make a valid

title by a sale.

The Fanny, 9 Wheat. 658.

Though a superior physical force is not necessary to make a seizure,

there must be an open, visible possession claimed, and a submission to

the control of the seizing officer. If a seizure be voluntarily aban-
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doned it becomes a nullity, and it must be followed up by appropriate

proceedings to be effectual in conferring rights of property.

The Josefa Segunda, 10 Wheat. 312.

Where a vessel seized as contraband of war is lost while in the

hands of its captors, without their fault, they are not liable therefor.

The Caroline Wihuans, 27 Ct. CI. 215.

Where the illegality of a seizure is shown, the owners are entitled

to indemnity.

The Nancy, 37 Ct. CI. 401.

" I am just informed that two American seamen, Daniel Tripe and

Benjamin Yeaton, are in prison at Point Peter, (luadaloupc. and that

the government of that place refuses to exchange them and threatens

to punish them as criminals. The offence committed is said to have

been the rescue of their vessel, in doing which the prize master was

killed.

"As the fact is completely justifiable by the laws and usages of war,

it will not authorize the revenge which the government of (luadaloupe

proposes to exercise on these prisoners. Nor will the Government

of the United States permit such practices to reniain unpunished;

however retaliation may wound the feelings of humanity, a just

regard for the lives of our citizens and a sound policy will compel us

to resort to it.

" I nnist therefore request that you will endeavor to have these men
exchanged, and that, if it is pretended that they ought to be detained

as criminals and to l)e punished as murderers, you remonstrate against

an act alike lawless and inhuman, and make such declarations as you

may believe will he productive of good, of the certainty that the

American Government will retaliate."

Mr. Marshall. Se<'. of State, to Mr. Clarkson, Aug. 1, 1800, MS. Inst.

U. States Ministers. V. 'Mil

" In reference to your letter of the 2d February last, T soon after

took occasion to intimate to you what aj^peared to l)e

the President's way of thinking on the subject. I

have now the honor to state to you that while, by the law of nations,

the right of a l)elligerent power to capture and detain the merchant

ve.s.sels of neutrals, on just suspicion of having on l)(>ard eneuiy's

pro|)erty, or of carrying to such enemy any of the articles which are

contraband of war, is unquestionable, no precedejit is recollected, nor

does any reason occur which shoidd rccpiire the neutral to exert its

power in aid of the right of the InMligereiit nation in such captures

and detentions. It is conceived that, after warning itii citizens or
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subjects of the legal consequences of carrying enemy's property or

contraband goods, nothing can be demanded of the sovereign of the

neutral nation but to remain passive. If, however, in the present

case, the British captors of the brigantine Experience, Hewit, master

;

the ship Lucy, James Conolly, master, and the brigantine Fair Colum-
bia, EdAvard Carey, master, have any right to the possession of those

American vessels or their cargoes, in consequence of their capture and
detention, but which you state to have been rescued by their masters

from the captors, and carried into ports of the United States, the

question is of a nature cognizable before the tribunals of justice,

which are opened to hear the captors' complaints ; and the proper offi-

cer will execute their decrees."'

Mr. Pickering, Sec. of State, to Mr. Listen, British min.. May 3, 1800, Dip.

Cor. 1802, 149.

See, as to the case of the Emily St. Pierre, Moore on Extradition, I. 596.

The crew of a captured vessel, in charge of a prize crew of inferior

force, are not bound to attempt a rescue, since such attempt Avould in

case of recapture expose the vessel, though otherwise innocent, to

condemnation.

Brig Short Staple v. United States (1815), 9 Cranch, 55.

The right of search carries with it the correlative duty of submit-

ting to search ; hence, where a vessel has been seized by a belligerent

and is being sent in for adjudication, her rescue by her master and

crew is unlawful.

The Mary (1901), 37 Ct. CI. 33.

It is the duty of the captors to place an adequate force upon the

captured vessel, and the omission to do so is at their own risk.

Grundy, At. Gen. (1838), 3 Op. 377.

2. Who may Make.

§1207.

Restitution of property was claimed on the ground that the captain

of the privateer which made the capture was an alien. Johnson, J.,

delivering the opinion of the court, said that this circumstance, if it

could have any bearing at all on the question of condemnation, would

only lead to the condemnation of the captain's interest to the Gov-

ernment as a droit of admiralty. The owners and crew of the

privateer were as much parties to the suit as the commander, and his

national character could not affect their rights. But the court saw
" no reason why an alien enemy should not be commissioned as com-

mander of a privateer. There is no positive law prohibiting it ; and
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it has been the universal practice of nations to emplo}^ foreigners,

and even deserters to fight their battles. Such an individual knows

his fate should he fall into the hands of the enemy; and the right to

punish in such cases is acquiesced in by all nations. But, unre-

strained by positive law, we can see no reason wliy this Government

should be incapacitated to delegate the exercise of the rights of war

to any individual who nuiy connnand its confidence, whatever may be

his national character."

The Mary niul ,Susaii (1810), 1 Wheat. 4(>, 57.

Claimants of property which is liable to condeimiation can not

litigate the question of the captor's connnission. They have no

standing before the court to assert the rights of the United States. If

the capture was without a connnission, the condenniation nuist be to

the United States generally; if. with a commission as a national

vessel, it must still be to the United States, but the proceeds are to

be distributed by the court among the captors according to law.

The Dos Ilennanos, 2 Wheat. Tli; The Amiable Isabella, (• Wheat. 1,(5(5.

The capture of a Spanish ves.sel and cargo, made by a privateer

commissioned by the province of Carthagena while it had an organ-

ized government and was at war with Si)ain, can not be interferred

with by the courts of the United States.

The Neustra Senora de la Caridad, 4 Wheat. 497.

The commission of a public, ship, signed by the proper authorities

of the nation to which she belongs, is complete proof of her national

character; and the courts of a foreign country will not inquire into

the means by which the title to the property has been acquired.

The Santi.ssinia Trinidad, 7 Wh(>at. 12S;{.

W., a loyal citizen of the United States, n^siding in Illinois, owned
three-fifths of a vessel called the Eastpoi't^ which early in the civil

war was tied up at Paducah, Kentucky, her home i)ort, in conse-

(juence of the blockade of the Mississippi Kiver by the United States.

Subsequently, without W.'s knowledge or consent, the vessel was taken

by her master within the Confederate lines and apparently sold by

him to the Confederate forces, who proceeded to convert her into a

gunboat. Before the conversion was completed the vessel, which was

lying under the bank of the Tennessee Kiver, near Cerro (iordo, Ten-

nessee, was caj)tured by detaclunents of men in small i)()ats from three

TTnited States gunboats, commanded by a lieutenant in the Navy,

and forming part of the United States naval forces on the western

waters, under connnand of Captain Foote. Cai)tain Foote reported

the capture to (he Secretary of the Navy, and the vessel, on Captain

II. Doc. 551— vol 7 33
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Foote's recommendation, was converted by the United States into

a gunboat, which was afterwards sunk by running upon a torpedo

and was then blown up to prevent her capture by the Confederates.

The capture of the EastpoH by the United States forces took place

Februar}^ 26, 1802, and she was commissioned as a gunboat about

August of the same year. She was destroyed in April, 1864. She

and all other vessels of the Navy serving on western waters were

under the control of the War Department till October^l, 1862, when
tJiey were turned over to the Navy Department under the act of Con-

gress of July 16, 1862. (12 Stat. 587.) In the army appropriation

act of July 17, 1861, the sum of one million dollars was appropriated

for " gunboats on the western rivers."

The court said :
" We are not prepared to hold that the capture

Avas made by the Army, and not by the naval forces of the United

States, although the latter, at the time and place, were under the

general control of the War Department."

Oake.s v. United States (1899), 174 U. S. 778, 782, 788-789.

3. Rights of Captor.

§1208.

If a captured vessel is abandoned at sea by the captors, and being

thus derelict is taken possession of by a neutral and brought into a

neutral port and libeled for salvage, the district court has jurisdiction

to entertain.such libel, and, ex necessitate, may also adjudicate upon

the conflicting claims of the captors and former owners to the surplus.

In such a case the claim of the captors was allowed, as no neutral

nation can impugn or destroy the right vested in the belligerent by

the capture.

McDonougb v. Dannery, 3 Dall. 188.

The right of the captor in the captured property vests at the time

of the capture, and can be taken away only on act of supreme legis-

lative power, a statute, or a treaty.

The Mary and Susan (181G), 1 Wheat. 4G.

Causes of prize are usually heard, in the first instance, upon the

papers found on board the vessel, and the examination taken in prepa-

ratorio; and it is in the discretion of the court to order further proof.

The prima facie effect of a bill of lading being to vest the ownership

of the goods in the consignee named in it, where the consignee so

named is an enemy the goods are prima facie liable to condemnation.

Capture at sea of enemy's property clothes the captors with all the

rights of the owner at the commencement of the voyage ; and no lien
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created after the capture, or after the coniinencenient of the voyage,

can deprive the captors of their rights.

The Sally Magee, 3 Wall. 451.

By the treaty lietween the United States and France of 1800, Article

VL, it was provided that " property captured, and not yet definitively

condemned, or which may be captured before the exchange of ratifica-

tions (contraband got)ds destined to an enemy's port excepted), shall

be mutually restored." This provision was ui)held by the Supreme

Court.

yniteil States v. The Schooner refrs^y. 1 CYanch. 10:j.

See opinions of Lincoln, At. (ien.. 1 Op. Ill, 114. 119.

On several o<-easions dnrinji the war with Spain the I'resident of the

Unite<l States ordered captured vessels to be released prior to the

institution of judicial proceeilings.

4. rRoBAiu.E Cacse.

§ 1209.

"WTiere a vessel, alleged to l)e Danish property, Avas stMzed as French

property, on the south side of the island of St. Domingo, and while

proceeding for an examination, under the protection of the American

flag, was seized by a British armed ship and taken into Jamaica and

there ccmdemned, and a claim was made l)v the Danish subject upon

(he Government of the United States for compensation, it was advised

that the first captors were not liable for the first capture and detention

for examination, there l)eing probable cause for the seizure, nor for the

second capture: and that the Government of the United States was

not lx)und for th? unlawful captures of its subjects.

Lincoln, .\t. (Jen.. l.S0'_'. 1 Op. Km;.

Capture is justified only where the circumstances afford it probable

cause of guilt; but a public officer, executing according to the best of

his judgment, the orders he has received, even though those orders

<'xceed the law, ought not to be asses.sed " vindictive or speculativ<'

damages."

Murray r. SclKHMicr Charniln^j I?etsy (1S04), - ('ranch, (M, l'J4.

During the Revolutionary war the schooner C/carr/r was captured

by the American privat(»er Additioiu and was condemned by the

court of admiialty for the State of New .Jersey. This sentence was

reserved by the Continental court of aj)peals, and restitution was

ordered but never obtained. In May. 1790. the owner of Ihe slooj),

one Jennings, a I)ut<'h subject, domiciled in the island of St. Kusta-

tius, filed a bill in the (listrict court of tin- Iniled States for (he
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district of Pennsylvania against the owner of the privateer, praying

for relief. It appeared that while the appeal to the Continental

court of appeals was pending the vessel was sold, but that the pro-

ceeds were held by the marshal, and never, in fact, came into the

hands of the owner of the privateer. It was therefore held that the

decree of restitution operated upon the marshal and not ujjon the

captors. It was argued, however, in behalf of Jennings, that at any

rate the captors were Avrongdoers, responsible for all the losses which

had been produced by their " tortious " act, and that they were bound

to grant relief. This argument the court refuses to accept. A bel-

ligerent cruiser who, with probable cause, seized a neutral and took

her in for adjudication was not, said the court, a wrongdoer. The
act was not '"' tortious." The order of restoration proved that the

property was neutral, not that it was taken without probable cause.

Indeed, the testimony in the record showed that there was cause for

the seizure and the decree of the Continental court of appeals,

though it ordered restoration, did not award damages for the cap-

ture and detention nor allow costs in the suit below.

Jennings v. Carson (1807), 4 ('ranch, 2.

It being contended that '' probable cause " meant " prima facie

evidence, or, in other words, such evidence as, in the absence of

exculpatory proof, would justify condemnation " of goods seized for

violation of the revenue laws, Marshall, C. J., said: "This argu-

ment has been very satisfactorily answered. . . . The term ' prob-

able cause,' according to its usual acceptation, means less than

evidence which would justify condemnation ; and, in all cases of

seizure, has a fixed and well known meaning. It imports a seizure

made under circumstances which warrant suspicion."

Locke V. United States (1813), 7 Cranch, 339.

A belligerent cruiser who, with probable cause, seizes a neutral

and takes her into port for adjudication, and proceeds regularly, is

not a wrongdoer.

Jennings v. Carson (1807), 4 Cranch, 2.

Where a party, whose national character does not appear, gives his

money to a neutral house, to be shipped with money of that house and

in their name, and an attorney in fact, on capture of the money and

iibel of it as prize, states that such neutral house are the owners

thereof, and that " no other persons are interested therein," the cap-

ture and sending in will be justified; though in the absence of proof

of an enemy's character in the party shipping his money with the neu-

tral's, a condemnation may not ensue. Where a vessel has been guilty
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of carelessness and a portion of her cargo is of a supicious nature,

the costs and expenses of the capture may be ratably apportioned

between the vessel and the suspicious portion of the cargo, though

both are restored.

The Dashing Wave, 5 Wall. 170.

5. Wrongful CAprtrBE.

§ 1210.

During the state of limited war between the United States and

France, 1798-1800, the Danish ship Mercator was captured at sea by

Captain Maley, commanding the U. S. S. Experiment. The cap-

ture of the vessel was due to the suspicion that she was in reality an

American vessel engaged in violating the nonintercourse with France.

A suit was subsequently brought by the owners against Captain

Maley for damages for the wrongful seizure of the vessel, and judg-

ment was recovered. The United States district attorney at Phila-

delphia was instructed to appear in behalf of Captain Maley, and the

judgment was paid by the United States.

Maley v. Shatttick (180G), 3 Cranch, 458.

For the instructions to the district attorney to appear in the case, see Mr.

Madison, Sec. of State, to Mr. Dallas, June 15, 1802, 14 MS. Doni.

Let. 25.

For the api)ropriation for the payment of the judgment, see act of Feb.

2, 1813, Stat, Private Laws. 11(1-117.

For a sunuuary of diplomatic corresi»ondence concerning the case, see

Moore, Int. Arl)itrations. V. 4."».'?.

This case establishes the rule that the commanding officer of a man-of-

war may l)e suihI in damages for the alleged wrongful capture of a

ves.sel. but this dcn^ not signify that such officer is personally answer-

able for the damages. On the ••ontrary. the design of the rule is to

promote justice. .\s the Covernmeiit cx)uld not be directly sutnl in

its own <-<)urts, suit was iK^rmitttnl to be maintained against its

individual officer; but the (loveriunent was sui)posed to stand behind

its stTvant. as in reality it di<l, and save him from personal liability.

In this way a mode was established of obtaining damages from the

(ioveriunent through judi<-ial proceedings. No doubt an ollicer might.

by malicious acts done outside the scope of his duty an<l unauthori7.e<l

by any instrui-tions, reiwler himself personally liable for his wrongs,

but this is in no wise incompatible with what has Ikmmi stat«Hl as to

the meaning and pur|K)se of the rule laid down in M.-iley r. Shatfnck.

Two vessels, sailing from Halifax, Nova Scotia, in NovemlMT,

1818, with British licenses and cargcH's of British goods destined for

the lJnite<l States, were captured on the same day near the Ragged

Ishuuls l)y H snuill American privateer. Their crews were put ashore

on th<' islands and the vessels were con<lucted one into Salem and the

other into Plymouth, Massachusetts. They were apparently of for-
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eign nationality, but had on board Swedish papers which were ad-

mitted to be false and simulated. Immediately on their arrival they

were seized by the collectors at Salem and Plymouth for an alleged

violation of the nonimportation act; prize proceedings were also

begun by the captors. The court, deeming the capture collusive, con-

demned the vessels and their cargoes to the United States and dis-

missed the captor's libel. The captor appealed, but the circuit court

affirmed the condemnation, and the case was then brought before the

Supreme Court. Johnson, J., delivering the opinion of a majority

of the court, said that while the voyage of the vessels was " loaded

with infamy," yet the evidence was not sufficient to fasten on the

captor a participation in the fraud. Almost every feature in the case

might be " indifferently pronounced the lineament of guilt or inno-

cence." In such a case the court " must pronounce in favor of inno-

cence." The decree below was therefore reversed, and the vessels and

cargoes adjudged to the captor.

The Bothuea and Jahnstoff (Mar. 4, 1817), 2 Wheat. 169. In this deci-

sion great weight was given to the circumstances, as evidence in favor

of the captors, that nine out of fifteen members of the privateer's

crew were to praticipate as joint owners in lier prizes. Tliis was
stated by Mr. Justice Johnson, delivering the opinion of the court in

the case of the George, in which the fact that the privateer's crew

were all engaged on wages was accepted as adverse to the captor.

(The George, Mar. 14, 1817, 2 Wheat. 278.)

The schooner George (see report in 1 Wheat. 408, where further

proof was ordered) was condemned to the United States on the

ground that her capture by the American privateer Fly was collusive.

Johnson, J., delivering the opinion of the court, said that during

the restrictive system and the ensuing war, English manufactures in

immense quantities were accumulated on the west coast of Nova
Scotia, fi'om which they were, by the fraudulent contrivance of per-

sons in both countries, introduced into the United States. The
George was ostensibly bound from Nova Scotia to Havana, but she

was utterly deficient in equipment for such a voyage. The Fly was

the sole property of her captain, and every man under him was

engaged on wages. In the case of the Bothuea (2 Wheat. 169)

the court had attached great weight to the fact that nine out of fifteen

of the privateer's crew in that case were joint owners, and it was

thought improbable that such a transaction, if there was fraud in it,

would have been confided to so many witnesses. But in the case of

the Fly the captain was to have all the prize money. It also ap-

peared that sometime before the capture the Fly lay at Machias, in

Maine, and that the lieutenant, a brother-in-law of the captain, was
absent at Moose Island, holding communication with certain notorious
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smugglers. The pilot of the Fly swore that he considered the capture

amicable. Another witness swore to the same effect as well as to other

circumstances of fraud. On the whole the capture was pronounced

collusive, and the decree below affirmed.

The George (1817), 2 Wheat. 278.

" WTiether the commander of a squadron be liable to individuals

for the trespasses of those under his command is a question on

which it would be equally incorrect to lay down a general proposi-

tion either negatively or affirmatively. In case of positive or per-

missive orders, or in case of actual presence and co-operation, there

could not l)e a doubt of his liability. But on the other hand, when
we consider the partial independence of each connnander of a vessel,

and that the association is not a subject of contract, but founded on

the orders of their government, which leave them no election, it would

be dangerous indeed, and dampening to the ardour of enterprise,

to trammel a commander with fears of liability, where it is not possi-

ble, from the nature of the service, and the delicate rules of etiquette,

for him always to direct or control the actions of those under his

command. We feel no inclination to extend the principle of con-

structive trespass, and will leave each case to l>e decided on its

own merits as it shall arise. Where a capture has actually taken

place with the as.sent of the commodore, express or implied, the ques-

tion of liability assumes a different aspect; and the prize-master may
be considered as bailee to the use of the whole squadron who are to

share in the prize money. To this case there is much reason for

applying the principle, that qui sentit commodiun scutire dehct ct

onus: but not so as to mere trespasses unattended with a conversion

to the use of a squadron.
" The case of the commander of a single shij) varies materially

from that of the commander of a squadron, and tlw rigid rules of lia-

bility for the acts of those under our coujmand may, with more pro-

priety, be applied to him. The liability of the owners of a privateer

for the acts of their commanders has never Ihhmi disputed. And it is

because they are left at large in the selection of a counnandej', and

are not permitted to disavow his actions as being unauthorizecl i)v

them. So, in the case of a connnander of a ship, the al)solMte 5ul)-

ordination of every officer to his connnand attaches to him the impu-

tation of the marine trespasses of his subalterns on the property of

individuals, when acting within the scope of his commands. Orders

even giving a discre4ion to a sulmrdinate in such cases is no more

than adopting his actions as the actions of the <-ouimander; and i)lac-

ing him in a command which nMniires skill, integrity, or pruiK'ncc,

makes the commander the pledge to the individual foi- his com-

petence to discharge the duties of the undertaking.
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'* With these views on the subject we should have found no difficulty

in deciding on the liability of Captain Smith, of the Congress^ had

he been a party to this libel, and the facts of the case had made out a

marine trespass in himself, or in Lieutenant Nicholson, or a want of

competence or due care in the latter to discharge the command
assigned him. But we are of opinion that no one act is proven in

the case Avhich did not comport with the fair, honorable, and reason-

able exercise of the rights of war."

The Eleanor (1817), 2 Wheat. 345, 356, .Johnson, .!., delivering the opinion

of the court.

It was claimed in a certain case that the captors had, by their

misconduct, forfeited the rights given by their commission, so that

the condemnation ought to be to the United States. Just what the

misconduct consisted in does not appear. The court thought that

the capture was made in neutral waters, but it also thought that

the captured vessel had forfeited the neutral protection by begin-

ning the hostilities. It is evident, therefore, that there were other

irregularities in the case. Mr. Justice Story, delivering the opinion

of the court, said:

" There can be no doubt, that if captors are guilty of gross mis-

conduct, or laches, in violation of their duty, courts of prize will

visit upon them the penalty of a forfeiture of the rights of prize,

especially where the Government chooses to interpose a claim to

assert such forfeiture. Cases of gross irregularity, or fraud, may
readily be imagined in which it would become the duty of this

court to enforce this principle in its utmost rigour. But it has

never been supposed that irregularities, which have arisen from mere

mistake, or negligence, when they work no irreparable mischief,

and are consistent with good faith, have ordinarily induced such

penal consequences. There were some irregularities in this case;

but there is no evidence upon the record from which we can infer

that there was any fraudulent suppression, or any gross misconduct

inconsistent with good faith; and, therefore, we are of opinion,

that condemnation ought to be to the captors."

The Anne (1818), 3 Wheat. 435, 448.

Search and seizure being lawful processes, the burden is on the

neutral to show that they were improperly employed ; but a seizure

presumptively lawful may be rendered illegal by subsequent wrong-

ful acts of the captor, such as breaking open hatches and removing
merchandise and depriving the master of the ship's papers. Pro-

ceedings to condemn must be in all essentials legal, and the omis-

sion of any important factor vitiates the judgment.

The Nancy (1902), 37 Ct. CI. 401.

See The Sally (1902), id. 542; The Snow Thetis (1902). id. 470.
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6. Capture in Neutral Territory.

§ 1211.

See Neutrality, infra, §§ 1334-133o.

" In the case of the Anna, captured by a British cruiser in 1805,

near the mouth of the Mississippi, and within the jurisdiction of the

United States, the British court of admiralty not only restored the

captured property, but fully asserted and vindicated the sanctity of

neutral territory by a decree of costs and damages against the captor.

If a neutral state neglects to make such restitution, and to enforce

the sanctity of its territory, but tamely submits to the outrages of

one of the belligerents, it forfeits the immunities of its neutral char-

acter with respect to the other, and may be treated by it as an enemy.

Phillimore on Int. Law, vol. iii, §§ 155-157; the Vrow^ Anna Catha-

rina, 5 Rob. 15; the Anna, 5 Rob. 348; Heffter, Droit International,

§§ 14G-150; Bello, Derecho Internacional, pt. ii, cap. vii, § 0;

Riquelme, Derecho Pub. Int., lib. i, tit. ii, cap. xvii."

Halleck's Int. Law (.3(1 ed., by Baker), II. 171.

During a war between the United States and another power a cap-

ture as prize of war may be made within the territorial waters of the

United States at any place beyond low-water mark.

The Joseph (1814), 8 Cranch, 451, 455.

The seizure of a vessel by the naval force of the United States in

waters belonging to a friendly power, though an offense against that

power, is a matter to be adjusted lM?tween the two Governments and

not within the cognizance of the court, and does not render unlawful

judicial proceedings against the vessel, instituted after her arrival

within the jurisdiction of the United States.

Ship Ric-hniond v. Unltetl States (1815), Cranch, 102; The Merino

(1824), 9 Wheat. .391.

It was alleged that certain property, libeled as British and enemy

property, was captured iu Spanish and neutral waters. The court

said that as there was not sufficient evidence of the truth of this alle-

gation, it was unnecessary to say what influence the fact, if estab-

lished, might have had on tlie decision of the court.

CarKO of the ship Hazard r. ('ainpl)ell (1815). 9 Cranrli, 2W>.

A British vessel and cargo were captured by the Ajnerican privateer

Ultof\ near the shore of the Spanish pari of the island of San Do

mingo, and were brought in for adjudication. A claim of neutral
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territory was set up by the Spanish consul at New York, merely by

virtue of his office, without the special authority of his Government.

Held, that his official character gave him no authority to make such

a claim.

The Anue (Mar. 7, 1818), 3 Wheat. 435.

" There is one other point in the case which, if all other difficulties

were removed, would be decisive against the claimant. It is a fact

that the captured ship first commenced hostilities against the pri-

vateer. This is admitted on all sides; and it is no excuse to assert

that it was done under a mistake of the national character of the

privateer, even if this were entirely made out in the evidence. While

the ship was lying in neutral waters, she was bound to abstain from
all hostilities, except in self defence. The privateer had an equal

title with herself to the neutral protection, and was in no default in

approaching the coast without showing her national character. It

Avas a violation of that neutrality which the captured ship was bound

to observe, to commence hostilities for any purpose in these waters;

for no vessel coming thither was bound to submit to search, or to

account to her for her conduct or character. AMien, therefore, she

commenced hostilities, she forfeited the neutral protection, and the

capture was no injury for which any redress could be rightfully

sought from the neutral sovereign."

The Anne (Mar. 7, 1818), 3 Wheat. 435, 447.

Where it is claimed by a foreign minister that a seizure made by

an American vessel was a violation of the sovereignty of his Gov-

ernment, and he satisfies the President of the fact, the latter may,

Avhere there is a suit depending for the seizure, cause the Attorney-

General to file a suggestion of the fact in the cause, in order that it

may be disclosed to the court.

Wirt, At. Gen., 1821, 1 Op. 504,

"A capture made within neutral waters is, as between enemies,

deemed, to all intents and purposes, rightful ; it is only by the neutral

sovereign that its legal validity can be called in question; and as to

him and him only, is it to be considered void."

The Anne (1818), 3 Wheat. 435, 447; The Lilla, 2 Sprague, 177; The Sir

William Peel, 5 Wall. 517 ; The Adela, (J Wall. 263 ; Wheaton, Dana's

d note, 209; Judge Holmes's note to 1 Kent, 118.

If a ship or cargo is enemy property, or if either be otherwise liable

to condemnation, the circumstance that the vessel at the time of the

capture was in neutral waters would not, by itself, avail the claimants

in a prize court. It might constitute a ground of claim by the neutral
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power whose territory had suffered trespass for apology or indem-
nity. But neither a hostile belligerent, nor a neutral acting the part

of such belligerent, can demand restitution of captured propert}^ on
the sole ground of capture in neutral waters.

The Sir William Peel, 5 Wall. 517 ; The Adela, G Wall. 2i}C,.

As the United States, in the case of American vessels seized by
French privateers and carried into Spanish ports and held there,

pending prize proceedings in French 'territory, expressly relinquished

Jiny claim against Spain and looked to France alone for indemnity, it

must be assumed that the United States, in the exercise of impartial

justice, tacitly relinquished similar claims against Sweden and the

Netherlands; but where a neutral nation permitted American ves-sels

to be condemned by French consuls in its territory, or permitted such

vessels to be seized there, it alone would be responsible, and France

would be released.

The'IIappy Return (1902), 37 Ct. CI. 2G2.

In 1881 Mr. Evarts complained to the Chilean minister that the

American schooner Mary E. Hall had been fired at, brought to, and
searched by the Chilean man-of-war Amnzonas in Colombian waters.

Mr. Evarts expressed the conviction that the forcible search of a ves-

sel of a friendly state within the waters of another friendly state,

under circumstances imperiling the lives of those on board and after

conclusive ascertainment of her nationality and of her destination to

a neutral port under regular papers, would be the subject of such

frank and positive action on the i)art of Chile as would i-emove the

case from the sphere of diplomatic action. Mr. Evarts added that

the failure of the authorities of the State of Panama to find in the

occurrence any ground of grievance, because it took place in the juris-

dictional waters of that State, was not conceived to preclude action oji

the part of the United States, inasmuch as the forcil)le search of the

vessel under the circumstances narrated would have Ix'en e(|ually con-

tested by the United States if it had been committed on the high seas.

Mr. Kvarts. See. of State, to Mr. Asta BuruaKa. Chilean uiiii.. Mar. X.

1881. MS. Notes to Chilean Lej?. VI. 2.">1>.

"All American goods in American bottoms will be subject to cap-

ture by Spanish cruisers on the high seas and in all l)ut neutral

waters."

Mr. Moore. Act. Sec. of State, to Mr. Huntley. .May W, ls;»S, JJS .MS.

l)om. I^t. 220.
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7. Sending in of Phize.

§ 1212.

It is the duty of the captors, as soon as practicable, to bring the

ship's papers into the registry of the district court,

and to have the examinations of the principal officers

and seamen of the captured ship taken upon the standing interroga-

tories.

The Dos Hermanos, 2 Wheat. 70 ; The Pizarro, 2 Wheat. 227.

" 20. Prizes should be sent in for adjudication, unless otherwise

directed, to the nearest home port in which a prize court may be

sitting.

" 21. The prize should be delivered to the court as nearly as possi-

ble in the condition in which she was at the time of seizure; and to

this end her papers should be sealed at the time of seizure, and kept

in the custody of the prize master. Attention is called to articles

Nos. 16 and 17 for the Government of the U. S. Navy. (Exhibit X.)

"22. All witnesses whose testimony is necessary to the adjudica-

tion of the prize should be detained and sent in with her, and if cir-

cumstances permit it is preferable that the officer making the search

should act as prize master.

" 23. As to the delivery of the prize to the judicial authority, con-

sult sections 4015, 4G1G, and 4017, Revised Statutes of 1878. (Ex-

hibit B.) The papers, including the log book of the prize, are deliv-

ered to the prize connnissioners ; the witnesses, to the custody of the

United States marshal ; and the prize itself remains in the custody

of the prize master until the court issues process directing one of its

own officers to take charge.''

United States Instructions to Bloelvatlin^ Vessels and Cruisers, General

Orders, No. 492, June 20, 1898. For. Kel. 1898, 780, 782.

" EXHIBIT A.

"Art. K;. No person in the Navy shall take out of a jirize, or vessel seized

as a prize, any money, plate, goods, or any part of her equipment,

unless it he for the hetter preservation thereof, or unless such arti-

cles are ahsolutely needed for the use of any of the vessels or armed

forces of the United States, before the same are adjudged lawful

prize by a comi>etent court ; but the whole, without fraud, conceal-

ment, or embezzlement, shall be brought in, in order that judgment

may be passed thereon ; and every person who offends against this

article shall be punished as a court-martial may direct.

"Art. 17. If any person in the Navy strips off the clothes of, or pillages,

or in any manner maltreats, any person taken on board a prize, he

shall suffer such punishment as a court-martial may adjudge.
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" EXHIBIT B.

" Sec. 4<J1.1. The commanding oflicer of any vessel making a capture shall

secure the dociiuients of the ship and cargo, including the log l)ook,

with all otlier documents, letters, and other pai}ers found on board,

and make an inventory of the same, and seal them up, and send

them, with the inventory, to the court in which proceedings are to be

had, with a written statement tliat they are all the pai)ers found, and

are in the condition in wliich they were found; or explaining the

absence of any documents or papers, or any change in their condi-

tion. He shall also send to such court, as witnesses, the master, one

or more of the other orticers. the supercargo, purser.Or agent of the

prize, and an.v i)erson found on l)oard whom he may sui>i>ose to be

interested in. or to liave knowle<lge respecting, tlie title, national

character, or destination of the prize. He shall send the prize, witli

the documents, papers, and witnesses, under charge of a competent

prize master and i)rize crew, into port for adjudication, explaining

the absence of any usual witnes.ses; and in tlie al)sence of instruc-

tions from superior authority as to the iMjrt to which it shall be sent,

he shall select such port as he shall deem most convenient, in view

of the interests of proi)al)le claimants, as well as of the captors. If

the captureil vessel, or an.v part of the captured property, is not in

condition to l>e s«it in for adjudication, a survey shall l>e had

thereon and an appraisement made by persons as comi>etent and

impartial as can be obtaineil, and their rejwrts shall be sent to the

court in which proceedings are to be had ; and such proi)ert.v, uidess

appropriatwl for the use of the Government, shall be sold by the

authority of the conunanding officer present, and the i)roceetls de-

I)osited with the assistant treasurer of the United States most acces-

sible to su<h court, and sultject to its order in the cause. (See Sec.

H;24, .\rt. in.)

"Sec. 4<!l(i. If any vessel of the I'nited States shall claim to share in n

prize, either as having made the capture, or as having l)een within

signal distance of the vessel or ves.sels making the cai)ture. the com-

manding officer of such vessel shall make out a written statement of

his claim, witli the grounds on which it is founded, tlie principal

facts tending to show what vessels made the capture, and what ves-

sels were within signal distance of those making the cajtture. with

reasonaltle jiarticularily as to tim«>s. distanci^s, localities, and sig-

nals made. seen, or answennl; and such statement of «-laim shall lu'

signe«l by him and sent to the court in which prociHMlings shall be

had. an<l shall l)e fileil in the cause.

" Sec. 4«J17. The prize master shall make his wa.v diligently to the selectttl

I)ort. and tliere imm<Hliately d«'liver to a prize commissioner the docu-

ments and pa|K'rs. and the inventory thert'of. jind make affidavit that

the.v are the same, and arc in the same condition as deliv«*rcd to him.

or explaining any abseiu-e or change of condition therein, and that

the prize pro|K'rty is in the same condition as dclivcnsl to him. or

explaining an.v loss or damag(> thereto; and he shall further rcjMtrt

to the district attorney and give to him all the information in bis

jK)ss«'ssion ri'sjiecting the prize and her capture: and be shall deliver

over the |»ersons sent as witnessi's to the custod.v (»f the marshal, and

sliall retain the prize in his cnstfMly until it shall Ix- taken therefrom

by process from the prize com-t. ( .'^ee Se<-. ."411.)"
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In an article by Mr. John A. Bolles, in 1872, under the title " Wh\
Semnies of the Alabama was not tried," extracts are

ftuestion of de- given from instructions of the Secretary of the Nav\
to various commanders, during the war of 1812, en-

joining the destruction of enemy ships taken as prize. Mr. Bolles'

article was quoted by Sir Alexander Cockburn, in his dissenting opin-

ion at Geneva, and has since been cited by Hall and other writer.

.

The instructions in question were published with a petition presented

to Congress in behalf of various naval officers for an allowance in

lieu of i^rize money, in the cases of the vessels which tliey had

destr' -d. Claims were made on account of 74 such captures, G of

which were made by the Essex; 5 by the Constitutioyi ; 8 by the Presi-

dent; 8 by the corvette Adams; 1 each by the Chesapeake, the Hornet,

and. the Rattlesnake and Enterprise combined; 2 each by the Siren,

the Frolic, and the Rattlesnake; 11 by the Wasp; 18 by the Argus,

and 11 by the Peacock. The instructions do not appear to have been

general, but to have been given from time to time, as occasion arose.

Thus, Lieutenant Allen, of the Argus, was, on June 5, 1813, directed

to " proceed upon a cruise against the commerce and light cruisers of

the enemy," which he was to " capture and destroy in all cases," unless

the " value and qualities " should " render it morally certain that they

may reach a safe and not distant port. Indeed, in the present state of

the enemy's force, there are," continued the paper, " very few cases

that would justifj^ the manning of a prize, because the chances of

reaching a safe port are infinitely against the attempt, and the Aveak-

ening the crew of the Argus might expose you to ah unequal contest

with the enemy. It is exceedingly desirable that the e ""y should be

made to feel the effects of our hostility and of his barbarous system of

warfare; and in no way can we so effectually accomplish this object

as by annoying and destroying his commerce, fisheries, and coasting

trade. The latter is of the utmost importance, and is much more

exposed to the attack of such a vessel as the Argus than is generally,

understood. This would carry the Avar home directh'^ to their feelings

and interests and produce an astonishing sensation."

In a letter of September 19, 1813, Captain Charles Stewart, of the

Constitution, was instructed

:

" The commerce of the enemy is the most vulnerable point Ave can

attack, and its destruction the main object ; and to this end all your

efforts should be directed. Therefore, unless your prizes shall be very

A'aluable and near a friendly port, it Avill be imprudent and Avorse

than useless to attempt to send them in. The chances of recapture

jre excessiA^ely great, the crew and the safety of the ship under your

command would be diminished and endangered, as well as your own
fame and the national honor by hazarding a battle after the reduction
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of your officers and crew by manning prizes. In every point of view,

I hen, it will be proper to destroy what you capture, except valuable

ind compact articles that may Ik* transshipped.

" This system gives to one ship the force of many, and by granting

lo prisoners a cartel, as sufficient numbers accumulate, our account on

that head will l)e increased to our credit, and not only facilitate the

exchange, but insure better treatment to our unfortunate countrymen

who are, or may be, captured by the enemy."

In a subse(|uent instruction to Captain Stewart, Noveml)er 20, 1814,

the Secretary of the Navy said that, as he had on former occasions

"urged the superior advantage of destroying" captures, unless ir t\\e

vicinity of a friendly port and only in the case of very valuable and

'•^t-sailing j)rizes, he need not dwell on that subject, and added

:

Daily experience and the grievous comj)laints of the merchants of

Ireat Britain sufficiently attest the efficacy of the system.''

In a letter of December 8, 1813, Master Commandant (ieorge

barker, of the /S'/re/j, was admonished that as the most effectual way of

arassing and distressing the enemy was the destruction of his trade

and commerce, it ''ought to l>e the ruling principle of action with

ivery connnander. A single cruiser, if ever so successful, can," de-

clared the Secretary of the Navy, " man but a few prizes, and every

prize is a serious diminutip;! of her force; but a single cruiser,

destroying every captured vessel, has the capacity of continuing in

full vigor her destructive power so long as her provisions and stores

can Imj replenished, either from friendly ports or from vessels cap-

tured. Thus has^ a single cruiser, upon the destructive plan, the

I>ovver, perhapfi, ;;f twenty, acting upon pecuniary views alone; and

thus nuist the employment of our small forces in some degree compen-

sate for the great ineciuality compared with that of the enemy."

Similar instructions were given to other comnuinders on December

22, 181:5, Jamuiry 0. 1814, February 26, 1814, March 3, 1814, and

NovemlH'r :iO, 18H.

Aiiu-rirau State PaixTs. Naval Affairs. I. :i73-.'{7r>.

Mr. IJollos's arti<-h'. in whirli tlie foreKolnjr instnu'tioiis an* dhnl. may bo

foiiiHl in tli«> Atlanlir Moulhln (1HT-J). XXX. SS. f>5-9T.

"Perliaps tin* only (MH-asions on wliicli «'n«'niy's v«*ss«'ls liavc Iknmi sys-

teinati<-ally ih'str(>y«*«l, apart from any wriotis «lillirnlty in otli»*r\vis»>

(lis|K»sin^ of tlicm. wen- dnrin;: tlic Amorifim I{«*vo]ntioiiary war aii<l

that Ix'tMMH'n <;n'at Hritain and tin* Initt-tl St:it(>s in ISl'J. • • •

Tlie (Icstrurtion of prize's by tlio sliips «itnunission<>4l Ity \\w ('onftnl-

orate Sates of .\nierica was not parallel iMH-anse there were no iKirts

Into wliicli they could take tliem wltli reasonahle safety: an<l tlie

praeti«'e of tJie Kn^rlish and Freneh navies has always Ikh-u to hrinjc

in <a|»tnre<l vess<'ls in the al>s»'iu-<' of strong reasons to the contrary.

It is at the same lime im|H)Ssihie to ijjnore tlie force of the considcrn

tlon KUKHestiHl hy the (;overnment «>f tlie InittHl Stales in the latter
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of the foro^^oinj; extracts. It would be unwise to assume that a prac-

tice will he invarlahly inaintaiueil which has been dictated by motives

not necessarily of a permanent character. Self-interest has hitherto

generally combined with tenderness towards neutrals to make bel-

ligerents unwilling to destroy valuable i)roperty ; but the growing
indisposition of neutrals to admit prizes within the shelter of their

waters, together with the wide range of modern commerce, may alter

the balance of self-interest and may induce belligerents to exercise

their rights to the full." (Hall, Int. Law. oth ed., 457-ir)9.)

Hall quotes Bluntschli. § (!72. as declaring that the destruction of a cap-

tured ship is justifiable only in case of absolute necessity, and
Woolsey, § 148, as pronouncing " the practice a barbarous one, wliich

ought to disappear from the history of nations." Hall observes upon

this that it is somewhat difiicult to see in what tlie harshness consists

of destroying proi)erty which would not i*eturn to the original owner,

but adds that destruction of neutral vessels or of neutral property

on an enemy's vessel " would be a wholly different matter." What
assurance, however, can there be without the interventioiv of prize

courts that questions of ownership and of culpability will be ade-

quately investigated, and that neutral trade will not be exposed to

destructive depredations?

For the citation of Mr. Bolles's article by Sir Alexander Cockburu, see

Parliamentary Papers, North America, No. 2 (1873), 02.

" 28. If there are controlling reasons why vessels may not be sent

in for adjudication, as unseaworthiness, the exi.stence of infectious

disease, or the lack of a prize crew, they may be appraised and sold

;

and if this can not he done they may be destroyed. The imminent

danger of recapture would justify destruction, if there was no

doubt that the vessel was good prize. But in all such cases all the

papers and other testimonj- .should be sent to the prize court in order

that a decree may be duly entered."

Instructions to United States Blockading Vessels and Cruisers, General

Orders, No. 492, June 20, 1808.

" Necessity will excuse the captor from the duty of sending in his prize."

(Dana's Wheaton, § 388, note 18G, p. 485.)

Order 492, while it authorizes four modes of dealing with a captured

vessel, including destruction in certain contingencies, does not pur])ort

to authorize its destruction as a means of converting it to public use

;

and, Avhere a vessel is destroj^ed to prevent recapture, the captors are

entitled to bounty inider sec. 4635, Revised Statutes, and not to prize

money.

The Santo Domingo (1903), 119 Fed. Rep. 386.

"In extraordinary cases, when the preservation of a detained ves-

sel proves impossible in consequence of its bad condition or extremely

small value (sic), the danger of its recapture by the enem3% or the

considerable distance or blockade of the ports, as well as of danger
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tlnvatening the detaining vessel or the success of its operations, the

naval commander is permitted, on his personal responsibility, to

burn or sink the detained vessel after having first taken all the people

off it, and, as far as possible, the cargo on board, and also after having

taken measures for preserving the documents and other objects found

on board, and which might prove essential in elucidating matters

when the case is examined according to the method prescribed for

prize cases.

" Concerning the circumstances which led to the destruction of the

detained vessel, the naval commander prepares a memorandum ac-

cording to article 353 of the Xaval Regulations."'

Russian l»rize Regulations, March 27, 1895, § 21. For. Rel. 1904, 735, 738.

"In the following and other similar extraordinary cases the com-

mander of the imperial cruiser has the right to burn or sink a detained

vessel after having i)reviously taken therefrom the crew, and, as far

as possible, all or part of the cargo thereon, as well as all documents

and objects that may be essential in elucidating the matter in the

prize court

:

"(1) AMien it is impossible to j)reserve the detained vessel on

account of its bad condition.

''(2) AMien the danger is imminent that the vessel will be recap-

tured by the enemy.

"(3) A^nien the detained vessel is of extremely little value, and its

conduct into j)ort requires too nnich waste of time and coal.

"(4) AVlien the conducting of the vessel into i)ort appears dif-

ficult owing to the remoteness of the port or a blockade thereof.

'•(5) AVhen the coiulucting of the detained vessel might interfere

with the success of the naval war operations of the imj)erial cruiser

or threaten it with danger.

"The officer prei)ares a memorandum un<ler his signature and that

of all the officers concerning the circumstances which have led him
to destroy the detained vessel, which memorandum he transmits to

tlu' authorities at the earliest possible moment.
" Note.—Although article 21 of the Keguiations on Maritime

Prizes of ISi).') permits a detained vessel to 1m' burned or sunk "on the

jM'rsonal responsibility of the commander." nevertheless the latter l)v

no means assumes such responsil)ility when the detained vessel is

a<tually subject to confiscation as a pri/.e, and the extraordinarv

circumstances in which the imperial vessel finds itself absolutely

demand the destruction of the detained ves.s«>l."

Russian S|K'cijil Iiistru<lions, Sfpt. 2(i. T.ioo. S to. For. Rel. VM)\. 73.".

747. 7.'.2.

In a telegram to ^\r. Choate, at [.-ondon. July 29. 11»04, the Depart

-

ujent of State waid that tlie .Vineric an minister at 'lOkio had rej)<)rte(l

H. Doc. 551—vol 7 31
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that the crew of the KnU/ht Commander testified that the vessel was

sunk for want of coal to proceed to Vladivostok, and that the United

States Govewiment considered that the sinking of the vessel was not

justified by the bare fact that there was contraband of war aboard.

The Department cited as authorities the note to Dana's AVheaton, p.

485, Hall, Twiss, and Lawrence. In a subsequent telegram to Mr.

Choate, on August Gth, Mr. Hay, Secretary of State, said that the

Department was not sufficiently advised of all the circumstances of

the sinking of the Kni(jht Commanfler to express an opinion in the

case; nor could it say that, " in case of imperative necessity," a prize

might not be lawfully destroyed by a belligerent captor.

For. Rel. 1904, 333, 337. See, also. Id. 734.

With reference to the assertion by the Russian Government of the

right of the captor of a neutral ship to sink it, if it was difficult or

impossible to carry it into port for adjudication, because, for instance,

the distance of the port rendered such conveyance inconvenient, or

the voyage would take too much time or coal, or the captor lacked

men to provide a prize crew, the British Government declared that

such measures would " occasion a complete paralysis of all neutral

trade," and characterized them as " contrary to acknowledged prin-

ciples of international law " and " intolerable to all neutrals." The
British Government added that it objected to and could not acqui-

esce in the introduction of a new doctrine under Avhich, on the discov-

er}' of articles alleged to be contraband, the ship carrying them was,

without trial and in spite of her neutrality, subjected to penalties

which were " reluctantly enforced even against an enemy's ship,"

and that " should the Russian Government act upon their extreme

contentions with regard to contraband of war, and the treatment of

vessels accused of carrying it. His Majesty's Government will be

constrained to take such precautions as may seem to them desirable

and sufficient for the protection of their commerce.'"

Lord Lansdowiie to Sir C. Hardinge. P>ritish ainbass. to Russia, Aug. 10,

1904, Pari. Papers, Russia, No. 1 (1905), 11, 12.

"For the protection of what may prove to be innocent neutral

jH'operty. the captor is bound, in ordinary cases, to jilace a jjrize crew

on board the captured vessel, and to send her in for adjudication by

a prize court. He may, however, find difficulties in the way of

doing this. He may, for instance, be in immediate danger of attack

b}^ a superior force of the enemy, may be unable to spare the men
needed to navigate the prize (especially now that the Avork on a

warship is so much more highly specialized than Avas formerly the

case), or may be unable to spare coal for a prize Avhich has possibly

exhausted her oAvn supplies of fuel. Under these circumstances

what steps may be taken by him ?
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'" If ship and cargo belong. Ijeyond question, to the enemy, he may,

after taking off the crew, sink the ship, the property in which is now
vested in his own government.

"If, however, the ship or cargo be neutral, the matter in not so

simple. The neutral government is not bound to acquiesce in the

destruction of the possibly innocent j^roperty of its subjects, at any
rate imless some overwhelming necessity can be shown for the course

which has l^een adopted ; if, indeed, even overwhelming necessity

would be sufficient to justify it.

"This is. of course, the question raised by the sinking of the

British shijo KnujUt Comnian<h'i\ which was effected on July :23, 1904,

in accordance with the Russian instructions, and was approved of by

the Vladivostok prize court. The attitude of the British (lovernment

has l>een all along adverse to the legitimacy of such a step. Before

the occurrence, our ambassador had intimated our disapproval of

the Russian instructions on the point, and he presented a strong pro-

test against the sinking five days after it had happened. The incident

was discussed in both Houses of Parliament (July 28, August 11)

and was spok-en of by ministers as an 'outrage,' 'a serious breach

of international law.' I am not sure that this language could be

fully supported by a reference to the opinion and practice of nations.

While it is, on principle, most undesirable that neutral property

should Ixi exposed to destruction without enquiry, cases may occasion-

ally occur in which a iK'lligerent could hardly be expected to permit

the escape of such property, though he is unable to send it in for

adjudication. The contrary ()[)inion is, I venture to think, largely

derived from a reliance upon detached paragraphs in one of Ix)rd

StowelTs judgments on the subject, judgments which, taken together,

show little more than that, in his view, no j>lea of national interest

will bar the claim of a neutral owner to be fully compensated for the

value of his proj)erty, when it has been destroyed without judicial

proof of its noxious character. "Where doubtful whether enemy's

property, and impossible to bring in, the safe and proper course,'

says Ivord Stowell. * is to dismiss.' The A<bnir(ilt>/ ManiKil of 1<SS8

accordingly directs comniandei*s, who are unable to send in their

prize, to ' reU*ase the vessel and cargo without ransom, unless there

is dear proof that she U'longs to the enemy.' This iudulgeuci' can

hardly, however, U; proclaimed as an established ride of international

law, in the face of the fact that the sinking of neutral prizes is,

under certain circumstances, j)ermitted by the prize codes not oidy

of Russia, but also of such powers as France, the United States, and

Japan (1004)."

Neutral Dntios Id m Mnritinio War. I>.v TiuMiias Krskiiie Holland. V<>
ettHliiiKs <if the Hritisli .Vcadeiiiy. II. 12-i:5.
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The foregoing extract from Holland seems very fairly to exhibit the

present state of ojjinion with regard to the sinking of neutral prizes.

As he adverts to the reliance sometimes placed upon certain para-

graphs in one of Lord Stowell's judgments, it ma}' be pointed out

that Hall, in laying down the rule that the captor must bring in

neutral property for adjudication, says it follows as of course " that

a neutral vessel must not be destroyed," and adds: "The principle

that destruction involves compensation w-as laid down in the broadest

manner by Lord Stowell : Where a ship is neutral, he said, ' the act

of destruction can not be justified to the neutral owner by the gravest

importance of such an act to the public service of the captor's own
state; to the neutral it can only be justified under any such circum-

stances by a full restitution in value.' It is the English practice to

give costs and damages as well ; to destro}' a neutral ship is a punish-

able wrong; if it can not be brought in for adjudication, it can and

ought to be released."" For this passage Hall cites as authority the

cases of the Zee Star^ the Felicity,'' and the Leucade.^ The passage

which he cites from Lord Stowell may be found in the case of the

Felicity. This was a case of an American merchantman burned at

sea in January, 1814, by a British cruiser under circumstances wdiich

would have justified the destruction of an enemy's ship. The owners

afterwards claimed damages on the ground that, although when the

burning took j^lace, the United States and Great Britain were at war,

the vessel was sailing under a British license. Lord Stowell rejected

the claim, finding upon the evidence before him that, when the de-

struction was committed, the possession of a British license was not

disclosed or alleged. The statement of principle quoted by Hall was

therefore not involved in the conclusion actually reached. It will

also be observed that Lord Stowell, while declaring that the destruc-

tion can not be justified " to the neutral owner " even by the gravest

importance of the act to the captor's Government, remarks that " it

can only be justified . . . by a full restitution in value." The
case of the Zee Star was that of a ship and cargo restored by consent,

and because of an unexplained delay in giving the consent Lord

Stowell allowed the claimants two months' demurrage. There was

no question of destruction, nor any discussion of it. The case of the

Leucade was decided in 1855, by Doctor Lushington. The vessel w'as

brought in for adjudication, but the learned judge, in the course of

his opinion, endeavored to elucidate various questions of practice

which the published reports had left obscure. In connection with the

question of costs and damages, he observed that there was a wide

difference between the detention of vessels under enemy colors and

a Hall, Int. Law (4th ed.), 763; (5th ed.), 735.

6 4C. Rob. 71.

c 2 Dotlsou, 383.

d Spinxs, 221.
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v^essels under neutral flags; that a neutral vessel had "the right to

be brought to adjudication, according to the regular course of pro-

ceeding in the prize court," and that it was " the very first duty of

the captor to bring it in if it be practicable."' Continuing, he said

:

" From the performance of this duty the captor can be exonerated

only by showing that he was a bona fide possessor, and that it was
impossible for him to discharge it. Xo excuse for hini as to incon-

venience or difficulty can be admitted as between captors and claim-

ants. If the ship be lost, that fact alone is no answer; the captor

must show a valid cause for the detention as well as the loss. If the

ship be destroyed for reasons of policy alone, as to maintain a block-

ade or otherwise, the claimant is entitled to costs and damages. The
general rule, therefore, is that if a ship under neutral colors be not

brought to a competent court for adjudication, the claimants are, as

against the captor, entitled to costs and damages. Indeed, if the

captor doubt his power to bring a neutral vessel to adjudication, it

is his duty, under ordinary circumstances, to release her."

The.se authorities hardly sustain Hall's statement that the neutral

ship, if it can not be brought in. '* can and ought to be released,'" if

he intended to lay this down as a rule of unqualified and universal

obligation. I^et us take, for example, the case of a neutral vessel,

laden with a cargo of arms and munitions of war, which is captured

by a cruiser of one l)elligerent while approaching a port of the other.

S<x)n afterwards a superior force of the latter belligerent appears, so

that the only way to prevent the arms and munitions of war from

iH'ing conducted to their hostile destination is to burn or sink the

vessel in which they are borne. Is the captor bound under such cir-

cumstances practically to hand over the vessel and cargo to his enemy?
Taylor, in his work on international law, says: "It is generally

agreed that a neutral prize should never be burned.""" lie gives no

authority for this statement. lie adds that it is the American rule

" that whenever captured vessels, arms, munitions of war, or other

material are destroyed or taken for the us(» of the iK'lligerent l)efore

coming into the custody of a ])rize court."" they are to Ik* survi^ved,

inventoried, and ap|)raised, and the record sent to a j^rize court for

further pnw'eedings. This statement is undoul)tedly sustained by the

provisions of the Revise*! Statutes.'' The K«'vised Statutes also pro-

vide that " if l>y reason of the condition of the captured proj)erty. or

if Ix'cause the whole has been approj)riate(l to the use of the United

States.no i)art of it has been oi'can Iw sent in for adjudication, or if the

pro|H'rty has Immmi entirely lost or destroyed "" proceedings for adjudi-

cation may Im' In'gun in any district which the Secretary of the Xavv

may desigmUe; and if no such proceedings are taken within a voa-

" Iii(<>i'ii:iti<in:il I'lililic I,:i\v. .'7.'!.

* S<H'. 4«!l,"i. tiiiotc^i supra in this s«'<-ti(»n.
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;-onable time, either by the Secretary of the ^avj or by the captor;^,

(he parties claiming the captured property may take steps to com])el

proceedings on the part of the captors, or may themselves institute

proceedings for restitution."

T. J. Lawrence, adverting to the fact that a captor sometimes sells

a prize before condemnation, remarks that neutrals may perhaps

claim more than the thing brought at forced sale, and adds that
*' their complaints would have still greater justification if a bellig-

erent destroj'ed at sea any prizes taken from neutrals," He observes

that " this question has given rise to much discussion in recent years,"

and, after summarizing what Hall says on the subject, reaches the

somewhat indefinite conclusion that it- is far better for a naval officer

to release a ship or goods " as to which he is doubtful than to risk

]3ersonal punishment and international complications by destroying

innocent neutral property." '' This phrase seems to convey an impli-

cation that if the neutral property be clearly guilty it need not

invariably be released.

Oppenheim, in his very recent work, clearly recognizes the fact

that the question whether the destruction of the neutral prize may
ever be justified or excused and the question whether compensation

must be made for such destruction are by no means necessarily iden-

tical. Attentively observing the language of Lord Stowell, he states

that the British practice does not hold the captor in any case jus-

tified '' as regards the neutral owner of the vessel," Avith the result

that indemnities must be paid. Upon the question whether destruc-

tion is ever permissible, he cites, in the negative, Taylor and Kleen,

and, in the affirmative, GefFcken, Calvo, Fiore, Martens, Dupuis, and

Perels. He says that the practice of other states does not recognize

the absolute English rule, and in this relation refers to the United

States and France, as well as to Russia. He also remarks: " Japan,

which according to article 20 of her prize law of 1894 ordered her

captors to release neutral prizes after confiscation of their contraband

goods, in case the vessels cannot be brought into port, altered her

attitude in 1904, and allowed in certain cases the destruction of neu-

tral prizes." " A close scrutiny of article 20 of the Japanese prize

law of 1894 seems scarcely to bear out this statement. The article

does not in terms embrace vessels not brought in, but refers to cases

in which the prize w^as, in conformity with article 18, brought in, if

a Revised Statutes, sec. 4625. For an illustration of the appropriation of

captured neutral property by the United States, see The Neuestra Senora de

Regla. 108 U. S. 92. The history of the case is given in Moore, Int. Arbitrations,

II. 1016-1018. note.

f> Principles of Int. Law, 405 et seq.

c International Law, § 431, II. 469 et seq. »
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not to the port where tlie prize court sits, then to the port nearest

thereto, ok, if that was impracticable, then, in conformity with article

19, to the port nearest the place of capture; and in this relation it

jDrovides: ''In the above mentioned cases, if the vessel is not an
enemy's vessel, the commander should release the vessel after con-

Hscation of the contraband goods," *

A stronger implication, to the effect stated by Oppenheim, might

have been drawn from article 2-2 of the prize law of 181)4, which

reads: " If the enemy's vessels are unfit to be sent to a port as stated

in article 18, the commander should break up the vessels, after taking

the crew, the ship's papers and the cargo if i)ossil)le into his ship.

The crew, the ship's papers and the cargo should be sent to a port

as stated in article 18." (Takahashi, 183.)

Oppenheim, in discussing the cases in which the destruction of

captured enemy ves.sels is exceptionally lawful, adverts to tjie question

whether indemnities must be paid to neutral owners of goods on

board. He cites the case of two German merchantmen seized and

destroyed by the French cruiser DesMiix^ in 1870. in which the French

Conseil d'fttat refused to grant indemnities to the owners of the cargo,

on the ground that the act of the captor was lawful, it being imprac-

ticable to spare a prize crew.

We have quoted above the provisions of paragraph 28 of United

States (leneral Orders, Xo. 492, which were issued during the war

with Spain. This paragraph was evidently founded upon a note of

Dana, in his edition of Wheaton, as follows

:

" Necessity will excuse the captor from the duty of sending in his

prize. If the prize is unseaworthy for a voyage to the proper port,

or there is impending danger of inunediate recapture from an enemy's

vessel in sight, or if an infectious disease is on board, or other cause

of a controlling character, the law of nations authorizes a destruction

or abandonment of the prize, but re<iuires all possible preservation of

evidence in the way of papers and pi'rsons on board. And, wveii if

nothing of pecuniary value is saved, it is the right and duty of the

captor to proctH'd for adjudication in such a case, foi- his own i)rotec-

tion and that of his government, and f(U" the satisfaction of n<Mitr;iI>." ''

Paragraph 28 of (ieneral Orders, No. 19-2, was afterwards incor

porated, with some unessential verbal clianges, in Stockton's Navnl

"Takalinslii. ISl'-ls:',.

''hjiiia's WlnMitoii. iioto ISC, |). 4,S.'. DaiiM jultls : "In tlic caso of tlu> 'Irrnt.

tlio roasdii assi};iuMl l»y ( 'niiiiiiodon' Wilk«>s for not scntlinj; liis pri'/«* in for

adjudication was tlu' ^jrcat in(on\t'ni«'n»'«> tiiat wonlil rosnlt to ti»»» nvMncrons

l»a.s.«*enKers on Iniard and to tlic comnHTcial world, as tlu'rc were mails on lioard

for nil parts «>f Kin'ojM* which would have to be snhj«'ctcd to delay. 'I'liiMi

niottve. though <-nHlitaldc to the commander in that cas«'. is not re<-o;;ni/.itl l»y

the law of uatiuus as an excuse."



526 MARITIME WAR. [§ 1212.

War Codo, as article 50." This code was promulgated by the Secre-

tary' of the Navy on Juno 27, 1900, hut was revoked hy the same

authority on Fehruar}' 4, 1904. So long as it was in force this code

superseded General Orders, No. 492, but it did not materially alter

paragi'aph 28 of the latter.

In the instructions for the French navy of July 25, 1870, it is pro-

vided that if an overmastering circumstance compels a cruiser to

destroy a prize for the reason that its preservation endangers its

own safety or the success of its operations, it must carefully preserve

all papers on board and other things necessary to the rendering of a

judgment by the prize court and the ascertainment of the indemnities

due to neutrals on account of any nonconfiscable property which

may have been destroyed, and that it must use this right of destruc-

tion with the greatest reserve.''

According to the Reglement of the Institute of International Law,
adopted at Turin in 1882, a prize may be burned or sunk in five

cases: (1) A-NHien, because of the bad condition of the vessel and the

state of the weather, she can not be kept afloat; (2) when she can not

keep up with the man-of-war and may easily be retaken by the

enemy; (3) when the approach of a superior enemy force creates

fear of recapture; (4) when the captor can not put aboard a prize

crew without dangerously depleting his own; (5) when the nearest

port to which the vessel may possibly be taken is very remote. In

any case the captor must remove the persons on board and as much as

possible of the cargo, and must secure the ship's papers and things

important to a judicial inquiry and to the determination of the claims

of the owners of the cargo for damages." Nothing is expressly stated

in the Reglement with regard to neutral prizes, and it appears that

no distinction was intended to be made. The original draft of the

Reglement was made by M. de Bulmerincq in 1879-80. In this

project the paragraph regarding destruction was numbered 55.'' In

some observations upon it Sir Travers Twiss suggested the insertion

of an express authorization of ransom, as well as of a distinction

o "Art. 50. If there are controlling reasons \ALy vessels that are properly

captured may not be sent in for adjudication, such as unseaworthiness, the

existence of infectious disease, or the lack of a prize crew, they may be

appraised and sold, and if this can not be done, they may be destroyed. The
Imminent danger of recapture would justify destruction, if there should be no

doubt that the vessel was a proper prize. But in all such cases all of the

papei-s and other testimony should be sent to the prize court, in order that a

decree may be duly entered."

6 Instructions Complementaires, art. 20, Snow, Cases on Int. Law, ,577.

c Reglement International des Prises Maritimes, adopted at Tiu'in, Sept. 13-15,

1882, § 50, Annuaire de I'lnstitut de Droit Int. (1882-83), VI. 213, 221.

"Annuaire, VI. 105, 114.
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between neutral and enemy vessels." In a discussion at Wiesbaden,

September 6, 1881, M. de Bulmerincq declared that he had deliber-

ately excluded any such distinction. Sir Travers Twiss continued

to maintain that it was exorbitant to permit a neutral ship to be

sunk without condemnation. MM. Bluntschli and Den Beer Poor-

tugael thought that in some of the contingencies mentioned in the

article the right given appeared to be excessive. Various members,

notably MM. de Martens and Perels, observed that if the seized ship

carried contraband of war the captor could not be required to release

it in any of the cases mentioned. On the motion of various members,

and particularly of M. Den Beer Poortugael, the article was amended
by confining its general application to *' enemy " ships, l)ut by adding

at the end that '' the same right shall exceptionally l)elong to the

captor in case of the seizure of a neutral ship which is subject to

condemnation."* Subsequently these amendments were dropped and

the article was adopted in the form in which it now stands.*^

The discussion Ijetween Great Britain and Russia, during the

Russo-Japanese war, serves to emi)hasize the potentially important

relation of the question of contraband to the question of destruction.

When publicists have spoken of the ju-esence of "contraband" as

justifying or excusing the destruction of a neutral ship that could

not be brought in, they have no doubt had in mind cargoes composed

of things specially adapted to use in war and confessedly contra-

band, such as arms luid anununition, and can not be assumed to

have contemplated the subjection of neutral commerce to general

depredation under an extension of the categories of contraband.

a Annuaire. VI. VM.
ft.VniiUiiire. VI. l.'»4-1.".. 1(«-1(!0.

'• Tlio full text of tin* article is as follows: "§50. II sora peniiis an eapteur

(Ic lirrtU'i* on df coiiitT has lo iiaviro saisi. aprrs avoir passer sur le iiavire de

mierre les |H>rsonnes (|ui se trouvaieiit A lK)rd. et decliarf^e autant <pie jKissihle

la (-arjiaison. et aprr>s que le coinniandaut du navire (•ai)teur aura pris jl sa

cliarjie les papiers de bord et l«*s objets iiii|M>rtant pour I'enquete judieiare et

|K)ur U*s nVlaniations des pmprietaires de la (•ar;raison en doniniaRt's et in-

tC-n'ts. «lans les cas sulvants

:

1. I^irsqn'il n'est pas iM)ssible de tenir le navire A tlot. A cause de son niauvais

{•tat. la nier ctant lionlense;

2. I,ors(pie le navire niarclie si nial (in'il ne pent pas snivre le navire de

^jnerre et |M»urrait facilenieiit ctre n'pris par rennemi :

.'{. liorsipie I'appnx'be d'unw fon-e enneniie snperienre fait crain«lre la reprise

du navire Miisi

;

4. I»rs<iue le navire de jon'rre ne innit niettre sur le navire saisi tni equipage

suffisant sans trop diniinuer celui qui est n«'><-essaire A sa propre sftrete

:

.''». Lorsque le |M>rt oft 11 serait iH»ssible <le ciaiduire le navire saisi est trop

C'lolguee." (Annuaire. VI. 2'Jl.)
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8. Rfx'apturk—Salvage.

§ 1213.

A neutral vessel and cargo, having been unlawfully captured by a

belligerent, were captured by another belligerent more than twenty-

four hours after the first capture. The second captors claimed that

the property had then passed to the first captors, both under the hiAv

of nations and the ordinance of Congress, and was therefore to be

considered as good prize. Held, that the first capture being illegal,

the twenty-four hours' occupation did not operate to transfer the

property, and that the vessel and cargo were not good prize.

Case of The Ileselution, Federal Court of Appeals, 1781, 2 Dallas, 1.

With reference to the ordinance of Congress, providing that after

a capture and occupation of twenty-four hours the property captured

should be prize, the court said :
" The ordinance of Congress is in

truth a new regulation of the jus post Umiiiii, and limits it to a recap-

ture within twenty-four hours, and therefore can only relate to the

subjects of the United States. It adopts the ordinance of France, and

that ordinance relates only to the subjects of France. In both cases,

with regard to the owner, a svhject^ the property captured is not

passed away before the expiration of twenty-four hours. But put

the case of a capture and the sale of it before twenty-four hours to a

neutral subject; the sale is certainly good and conclusive upon the

owner; for the question must be decided by the law of nations, and by

the hiAv of nations, the property captured is transferr-ed to the captor

as soon as it is taken. Both the ordinances therefore of Congress

and of France, in our opinion, relate only to property captured from

a subject and recaptured; and not to property captured from a neu-

tral and recaptured."

Case of The Resolution, Federal Court of Appeals, 1781, 2 Dallas, 1, 4.

In September, 1799, the U. S. ship of war Constitution^ Captain

Talbot, recaptured the Amelia^ an armed Hamburg vessel, which was

then on its way to San Domingo in charge of a French prize crew,

for adjudication. Captain Talbot libeled the vessel at New York
as prize, under the act of Congress authorizing the seizure of French

armed vessels. The owners put in a claim, insisting that as Hamburg
was at peace with France the Arnclia was not lawful prize and the

property had not changed, and that nothing was due to the recaptors.

The district court of the United States decreed one-half of the gross

amount of the sale of the vessel and cargo to the recaptors and the

other half to the owners. Washington, Justice, in the circuit court,

reversed the decree, holding that, as the vessel could not have been



§1218.] recapture; salvage. 529

lawfully condemned by the French, nothing was due to the recaptoi*s.

From this judgment an ajjpeal was taken to the Supreme Court.

Marshall, C. J., delivering the opinion of the court, said that, in

order that salvage might be demanded, two circumstances must con-

cur, (1) the taking must be lawful, and (2) there must be a meri-

torious service rendered to the captured. As to the first point, the

lawfulness of the taking must depend on the state of the relations

between the United States and France, since a recapture by a neutral

power would be unjustifiable and an act of hostility. The laws of

the United States at the time, however, authorized the capture of

French armed vessels, and regulated the salvage in case of recapture;

and it was a universal principle, which applied to those engaged in

partial as well as to those engaged in a general war, that where the

vessel met with at sea was in the condition of one liable to capture

it was lawful to take her and sul)ject her to the examination and

adjudication of the courts. The Amelia was an armed vessel coni-

manded and manned by Frenchmen, and apparently there was no

evidence on board from which to ascertain her character. It was

therefore unquestionable that there was j^robable cause to bring her

in for adjudication, and that the recapture was lawful.

But it was contended that the recapture was lawful only in conse-

quence of the doul)tful character of the AmeTuu and that a riglit to

salvage could not accrue from an act which was founded in mistake.

But, said Marshall, it was the opinion of the court that, had the

character of the Amcfiii been completely ascertained by Captain

Tall)ot, yet, as she was an armed vesst»l under French authority, and

in a condition to annoy American conmu'rce, it was his duty to cap-

ture her and l)ring her in.

This being so, was there a meritorious service rendered ? It was

stated, said Marshall, that no service was rendered in recapturing a

neutral from a iM>lligerent, because it was in no danger, and conse-

quently that no salvage was due in such a case. But suppose a nation

should so change its laws as to subject to condemnation all neutrals

captured by its cruisers? The neutral woidd then be in as nnich

danger as if he had been captured by his own enemy. By tlie French

decree of January 18, 171)8. it was nuule a gmund of condemnation

for a neutral to have on l)()ai-d merchandise the |)r()diiction of Kngland

or her possessions. It appi'ared that the Atiul'tn, when captured, was

on a voyage from Calcutta, in Bengal. laden with tlie |)ro(bicts and

manufactures of that count i"V. A Fi'ench court <lonl)tless would have

condemned her, unless it had l)een plainly shown that the cargo was

from a part of Bengal not within the British i>ower. The A//n/iir,

therefore, was in danger, nor was the dangt'r less real because the

decree in (juestion was violative of the law of nations.
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Under all the circumstances it was held that one-sixth was a " rea-

sonable allowance '" for salvage,

Talbot V. Seeman (1801), 1 Cranch, 1,

The word " captured," as used in the fourth article of the treaty

with France of 1800 (expired by limitation), as a technical and

descriptive term, does not include the meaning, and ought not to be

construed to have the effect, of the term " recaptured " in the sense

of the treaty.

Lincoln, At. Gen., 1802, 1 Op. 111.

A vessel, the property of a resident of St. Thomas, then neutral,

was, while on her way to the French island of Guadaloupe with a

cargo of American produce, captured by a French privateer. She
was subsequently recaptured by the commander of a United States

frigate, who claimed salvage. The court, referring to the case of the

Amelia, said that it was a precedent to be followed in similar circum-

stances, one of which was that the vessel recaptured should be armed
and in a condition to annoy American commerce. In the present

case there was on board of the vessel only one musket, a few ounces of

powder, and a fcAv balls. Her capacity for defense did not warrant

her capture as an armed vessel ; nor was it proved that she was in

such " imminent hazard of being condemned as to entitle the recap-

tors to salvage." The claim for salvage was dismissed.

Murray v. Schooner Charming Betsy (1804), 2 Cranch, 64, 121.

A donation on the high seas by a captor to a neutral does not

exempt the property from recapture, and the donee who brings it into

a port of his own country must be treated as a salvor.

The Adventure, 8 Cranch, 221.

In cases of recapture the rule of reciprocity is applied. If France

would restore in a like case, then we are bound to restore; if other-

wise, then the whole property must be condemned to the recaptors.

It appears that by the law of France in cases of recapture, after the

property has been twenty-four hours in possession of the enemy, the

whole property is adjudged good prize to the recaptors, whether it

belonged to her subjects, to her allies, or to neutrals. We are bound,

therefore, in this case to apply the same rule ; and as the property in

this case was recaptured after it had been in possession of the enemy

more than twenty-four hours, it must, so far as it belonged to persons

domiciled in France, be condemned to the captors.

Schooner Adeline, 9 Cranch, 244.

" Recaptures are emphatically cases of prize ; for the definition of

prize goods is, that they are goods taken on the high seas, jure belli,
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out of the hands of the enemy. ^Mien so taken, the captors have an

undoubted right to proceed against them as belligerent property in a

court of prize: for in no other way, and in no other court can the

questions presented on a capture jwe belli be properly or effectually

examined. The very circumstance that it is found in the possession

of the enemy, affords prima facie evidence that it is his property. It

may have previously possessed a neutral or friendly character; but

if the property has been changed by a sentence of condemnation, or

by such possession as nations recognize as firm and effectual, the

neutral or friendly owner is forever ousted of his right."

The Adeline (1815), 9 Cranch, 244,284.

The American letter of marque, Adeline, from Bordeaux to the

United States with a cargo owned partly by citizens of the United

States and partly by French subjects, was captured on March 14,

1814, by a British squadron. Six days afterwards she was recaptured

by an American privateer, brought into the United States, and lil)eled.

The question arose as to the rate of salvage to be allowed to the recap-

tors upon the cargo. By the act of Congress of March 8, 1800, it was

provided that, upon the recapture of any vessel other than a vessel of

war or privateer, or of any goods belonging to persons resident within

or under the protection of the United States, such vessel and goods, if

recaptured by a private vessel of the United States, should be restored

on payment of one-sixth of the value; and if the vessel so recaptured

should appear to have been armed as a vessel of war, before such

capture or afterwards, she should be restored on payment of one-half

of her value. It was argued, in behalf of the recaptors, that, as the

Adeline was an armed vessel, they were entitled to a half of the value

of the cargo as well as of the vessel. The court held that the statute

was clear, and that it gave in any case only one-sixth of the value of

the cargo, whether a vessel was armed or unarmed.

The Adeline (18ir)), !) Cranch, 244. 287.

AMiere a British vessel was captured by an American privateer,

then recaptured by another British vessel, and then captured again

by another American privateer, it was held that prize vested in tlie

h»st captor; Marshall, C. J., for the court, saying: "An interest

cicfjuired by possession, is devested by the loss of possession from tlu'

very nature of a title ac(juired in war. The law of our own country,

as to salvage, settles the (|uestion, and the case of the Adrtntiiiif is

directly in point and conclusive."

The astrea (181<;). 1 Wlieat. 125.

The Adventure was a v«»ssel (British) captured hy two French fri>rat«^.

and, after a part of the carno was taken out. presenttMl to «'crtiiin

citizeuH of the United States, tlien neutral, whost' vessel tlie fri«at«>s
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had before taken and burnt. It was held to be a case of salvage,

one-half beinj? allowed to the salvors, and the other half reserved

for i)roi)er disposition after the close of the war between the United

States and Great Britain.

The American privateer Cadet^ having captured a British vessel,

was standing in for the shore with her when another American pri-

vateer, the Paul Jones^ fl.ying American colors but having sails of

English canvas, began a pursuit. The Cadet^ supposing the pur-

suer to be British, parted company with the prize, and the Pmd Jones

then pursued the latter, firing at her. When near the shore the prize

crew abandoned the vessel and the Paul Jones took possession of her,

and, raising British colors, carried her away, though aware that she

was a prize of the Cadet. Held, that the vessel should be restored to

the first captor, with damages.

The Mary (1817), 2 Wheat. 123.

The general salvage act of March 3, 1800, expressly excepted from

its operation recaptured property which had been condemned by

competent authority. Section 5 of the prize act of June 26, 1812,

provided for the restoration of recaptured property to the " original

owners," on payment of salvage "agreeably to the provisions hereto-

fore established by law." Held, that the latter provision did not

repeal the former, but was merely affirmative of it, and that, where

the captured property had been condennied, the " lawful owners "

were not the original owners, but those who held title under the

condemnation.

The Star (1818), 8 Wheat. 78.

See a long note by Wheatou to this case, on the subject of salvage, 3

Wheat. 93-101.

By the British statute of 13 George II., chapter 4, the jus postliminii

was reserved to " British subjects " upon all recaptures of their vessels

and goods by British ships, even though they had been previously

condennied, except where such vessels had, after capture, set forth as

ships of war. This rule was not altered by the statute of -13 George

III., chapter 1(50, section 39, w^hich established uniform rates of sal-

vage. Neither of these statutes extended to neutral property.

The Star (1818), 3 Wheat. 78.

% It is admitted, on all sides, by public jurists, that in cases of cap-

ture a firm possession changes the title of the property ; and although

there has been in former times much vexed discussion as to the time

at which this change of property takes place, whether on the capture

or on the 'pernoctation^ or on the carrying infra proisidia^ of the

prize; it is universally allowed, that at all^ events, a sentence of con-
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demnation completely extinguishes the title of the original proprietor,

and transfers a rightful title to the captors or their sovereign."

Story, J., delivering the opinion of tlie court, The Star (1818), 3 Wheat.

78, 80.

As the conduct of the French prize courts during the period of

spoliations rendered a recapture of an American vessel a rescue from

actual danger, the recaptors were entitled to salvage.

Hooiier v. United States, 22 Ct. CI. 408.

The act of March 3, 1800, providing for salvage in cases of recapture,

was substantially embodied in the act of June 30, 1804, and Revised

Statutes, sec. 4052. In order to come within its terms the property in

question must " have been taken by an enemy of the United States,"

and " retaken " by a public or private vessel of the United States.

Where there had been no capture there could be no recapture.

Oakes v. United States (1899), 174 U. S. 778, 792-793.

9. Safe-conducts; Ua.nsoms.

§ 12U.

Sometimes, instead of submitting to be sent in, the original owner

of the property repurchases his right by a ransom, and the crew is

released in.stead of becoming prisoners of war. The master gives a

ransom bill, by which he contracts, for himself and the owner of the

vessel and cargo, that a stipulated stun shall be ])aid to the captor.

A copy of the ransom bill is retained i)y himself and serves as a safe-

conduct, i)rotecting the vessel from seizure by shii)s of the enemy

ceuntry or its allies so long as a prescribed course is kept for a ])()rt

of destination agreed on. Any divergence or delay, except fiom

stress of weatln'r, renders the vessel sul)ject to a new captui'e, and any

excess realized from her sale over the amount stipulated in the bill

goes to the second captors. Usually the captor, besides holding the

ransom bill, keeps an officer of the vessel as a hostage for the payment

of the stipulated sum; and if, on his way to poi-t with the l)ili and

hostage, or eitliei- of them, on board, the caj^tor is himself ca|)tured.

the ownei- is cxoneratiMl from his debt. Hut, as the bill and hostage

are the ecpiivalent of the j)rize, this conseciuence dcH's not follow if

lx)th have |)reviously aiiived in a |)lace of safety.

Hall, Int. Law (.'.tli rd.). KMMCl : Twis.s. War, II. S 181 ; Woolsoy. S l.".i>:

Cornji r. liiackinirnc. 2 I>on>:h>s, (•40.

The Knglisli courts do not |K>rniit the captor to sue on tlic niiisom l>ill.

iKM'ause of his Iwinc an alien cnyniy. hut rc<|uin' I hi- action t<> he

hnaight iiidiroclly hy the imprisoned hostage for the recovery of

his freedom. (Aulhon r, FIsUcr, 2 Dou>,'las. i'A'.K note.)
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See, iilSvO, the cases of the Chanuing Nancy and the Patrixent, Marsden's

Adn)iralty Cases, 398; the Hoop, 1 C. Rob. 200.

Wlieaton takes the ground that a ransom conti'act is to be regarded as

suspending the enemy character, so that tlie captor may sue directly

on tlie bill ; and this view generally prevails in the courts of the

Continent. (Lawrence's Wheaton (1803), 095.) Ransom bills were
often taken by the Confederate cruisers.

Below are copies of two marine passports issued by the United

States to vessels in order to protect them from molestation

:

" I, Timothy Pickering, Secretary for the Department of State,

of the United States of America, hereby certify and make known,

tliat the ship Benjamin Franklin^ whereof Lloyd Jones, a citizen

of the said States, is master, and Francis Breuil, also a citizen

thereof, is owner, is employed as a flag of truce by the consul-general

of the French Republic to the said United States, to transport a

number of the citizens of his nation to France: Wherefore I request

all armed vessels, sailing under the flag of the said States, and whom-
soever else it may concern, to permit the said ship Benjamin Franklin,

freely to pursue her intended voyage without giving or suffering to

be given to her any let or molestation, but on the contrary to afford

her every aid and protection of which she may stand in need. In

faith whereof I have signed these presents and caueed my official seal

to be hereto affixed, at Philadelj^hia, the first day of June, A. D. 1798,

and in the twenty-second year of the Independence of the said States.

[l. s.] " Timothy Pickering."

10 MS. Dom. Let. 422.

" Department of State,

''Decemher 21, 18U.

'•''To all to idhom, these presents shall come, greeting

:

" Whereas Andrew de Daschkoff, esq., en.voy extraordinary and

minister plenipotentiary of His Imperial Majesty the Emperor of

the Russias, is desirous of obtaining a ptuisport for the steamboat to

come from New York or Philadelphia to Alexandria in the District

of Columbia, loaded with wines, furniture, &c. for his use : and it

has been determined on the part of the Government of the United

States to afford him this accommodation : In pursuance, therefore

of a provision in the second section of a law of Congress entitled 'An

act to prohibit the use of licenses or passes granted by the authority

of Great Britain and Ireland,' authority is hereby given to the steam-

boat , whereof is commander or master, to proceed on the

voyage aforesaid notwithstanding the passport, or license which the

said vessel may have from any British admiral or other officer:

Provided, however. That the said vessel does not in other respects

violate the laws of the United States.
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" In faith whereof, I have caused the seal of the Department of

State to be hereunto affixed. Done at Washington, this 21st day of

December, anno Domini eighteen hundred and fourteen, and of the

Independence of the United Stattjs the thirty-ninth.

" Jas. Monroe."

IG MS. Dom. Let. 181.

July 22, 1808, the United States consul at Martinique was instructed

by telegraph to issue to the Spanish transathuitic steamer Alicatite a

safe conduct as follows: "By direction of the Presitlent of the United

States I hereby issue this safe conduct to the Spanish steamer .1//-

cante^ while proceeding under contract with the (itovernment of the

United States to Santiago de Cuba and sailing therefrom to Spain

with Spanish prisoners surrendered to the Army of the United States

in Cuba. All persons under the jurisdiction of the United States are

commanded to respect this guarantee."

Mr. Moore. Act. See. of State, to Sec. of War, July 2.', 1808, 2.30 MS.
Dom. Let. .'{"4.

The T'nite<l States consul at Vera Cruz was instructed to issue safe

conduct in a similar form to the Spanish steamers Moiitrridro and

V/7/« Verde, if they had on board only sufficient ct)al and [trovisions

each to transport 1,000 prisoners from Santiago de Cuba to Cadiz.

(Mr. Moore, Act. Sec. of State, to Sec. of War, Aug. 1, 1808. 2:50

MS. Dom. Let. 478.)

See, also, Mr. Moore, Act. Sec. of State, to Mr. Canada, consul at \'era

Cruz, Aug. 1, 1808, 1(5:3 MS. Inst. Consuls, 147.

XIL PRIVATEERS.

1. What Abe, and What are Not.

§ 1215.

"A private armed vgr.so1 or privateer is a vessel owned and officered

by i)rivate persons, but acting under a commission

I
' from the State, usually called letters of manpie. It

answers to a company on bind raised and conunanded by private

persons, but acting under ruh's from the supreme authority, rather

than to one raised and acting without license, which wouhl resemble

a privateer without conmiission. ( It is e(]uij)iK'd not so nuuh to fight

an enemy's war ships, to which it wouhl Ik' un('<iual. as to phnuh'i- liis

commerce; its vabie to the state commissioning it is thus mainly

incidentah) Tlie conunission, on both elements, alone gives a riglit

lo the thing captured, and insures good treatment fiom the enemy.

A private vessel levying war without siich license, although not

engaged in a piratii-al act, would fare hardly in the enemy's hands."

Wo<»ley's Int. Law. i 127.

H. Doc. 551—vol 7 35
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" By Swift a privateer is defined to be an armed vessel, belonging

to one or more private individuals, licensed by Government to take

prizes from an enemj^

"In Wilhelm's Military Dictionary (Phil. 1881), the name 'par-

tisan ' is stated to be given to ' small corps detached from the main

body of an army^ and acting independently against the enemy. In

partisan warfare much liherty is allowed to partisans.'' Vtnt if so

in military, why not in naval warfare? The objection is to the

plunder of private property on the high seas, against which the

United States have always remonstrated, not to the particular agency

employed.
" In McCulloch's Commercial Dictionary, London, 1882, privateers

are defined to be ' ships of war fitted out by private individuals to

annoy and j^lunder the enemy. But before commencing their oper-

ations^ it is indispensable that they obtain letters of marque and

'reprisal from the government whose subjects they are., authorizing

them to commit hostilities., and that they conform strictly to the

rules laid down for the regulation of their conduct. All private

individuals attacking others at sea, unless empowered by letters of

marque, are to be considered pirates.'
"

Wharton, Com. Am. Law, § 201, note; citing Butler-Johnstone, Handbook
of Maritime Rights (London, 1876), 12.

" Though she [a merchant vessel] has arms to defend herself in

time of war, in the course of her regular commerce, this no more

makes her a privateer, than a husbandman following his plough, in

time of war, with a knife or pistol in his pocket, is thereby made a

soldier."

Mr. .Teflferson. Sec. of State, to Mr. Morris. Aug. 16, 1793, 1 Wait's State

Papers, 147 ; Am. State Papers, For. Rel. I. 167.

The term " letter of marque," though originally indicating the com-

mission issued to a privateer, came in the course of time to be applied

almost exclusively to a trading vessel that was authorized to make
reprisals, whether in peace or in war. The term " privateer " was re-

served for a vessel which, although privately fitted out, was emploj^ed

solely as a cruiser. Hamilton, therefore, in his circular of August 4,

1793, said :
" The term privateer is understood not to extend to vessels

armed for merchandise and war, commonly called with us letters of

marque.) nor, of course, to vessels of war in the immediate service of

the government of either of the powers at war."

Am. State Papers, For. Rel. I. 140.

"On the 1st March, 1803, the King of France lent the ship Ijidien,

for the term of three years to the Prince of Luxembourg. The Prince

then ceded his right to the State of South Carolina ; and in order to
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man tiie vessel, a legion was raised in France, called the Legion of

Luxembourg.

"The State of South Carolina agreed to pay the Prince 100,000

francs cash, and, in case the vessel should be lost, 400,000 francs more

;

in addition to which the Prince was to receive one quarter of the

value of the prizes. The legions were engaged upon the terms at

which persons were then commonly enlisted to serve on board ships

of war.
" The Prince, at the period of these engagements, owed the King

248,000 francs for sums advanced to him.
" The Indien^ under the name of South Carolina^ made many prizes

while in the employment of the American State, but was finally taken

by the enemy.
"• Two orders of creditors then present themselves, claiming their

shares of the prize money ; to wit, the prince of Luxembourg and the

meml)ers of the legion.

"After the peace, as the Prince was indebted to France, the royal

treasury protested against the sum being paid to him. In conse-

quence, an arrangement was effected, by which the Prince's debt was

ultimately discharged by South Carolina in 1807. There now renuiin

only the claimants of shares in the prizes in the name of the legion.

" The lapse of time, the character of the claimants, death and dis-

persion, have caused these claims to pass into an infinite number of

hands. Syndics of doubtful creation, or whose powers are obsolete,

lawyers in the same predicament, the smallness of the individual

claims, and other circumstances, combine to lengthen out the proceed-

ings, and increase the accumulation of papers, without advantage to

any one except the agent, who has established himself for life, as he

expects, at Charleston.

"All these difficulties can not but increase, on account of the deaths

of the primitive claimants; and especially to the United States, will

their heirs become troublesome.

" But one equitable mode of adjusting the affair presents itself.

T>'t the State of South Carolina, which has no interest in the distri-

bution, surrender to the PVench Ciovernment as the natural protector

of the rights of its subjects, and, alwve all. as the guardian of the

French seamen, all the shares of the prize money now deposited in its

care; the French (lovernment IxMng charged with distributing it to

those who make gtxxl their claims."

French niinistor of forolRii nffnlrs to Mr. Rives, niinistor of tho T'nitod

States. .June 1.'., l,s;U. 11. Kx. I)<k-. 147. '12 ("our. '1 soss. IJH. I'.Kt.

"This is obviously a question l)etween the legionnain's and the

State of South Carolina, to which the (lovernment of the Union is

entirely a stranger.''
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Mr. Rives, niln. to Friince. to Count Sebustiani, French minister of foi'eign

affairs, June 19, 1831, H. Ex. Doc. 147, 22 Cong. 2 sess. 201, 207.

" In 1814, during the war between the United States and Great

Britain, the legishiture of New York passed an act to constitute every

association of five or more persons, embarking in the trade of

privateering, a body politic and corporate, with corporate powers,

on their complying with certain formalities."

2 Halleclv's Int. Law (Balcer's ed.) 13.

The fact that the commander of a private armed vessel is an alien

enenw does not invalidate a capture made by it.

The Mary and Susan, 1 Wlieat. 40.

Writing to Lord Lyons, Mr. Seward said :
" There are no private-

armed or unconnnissioned vessels. A portion of our public marine

service are commissioned through the War Department as trans-

ports; a portion through the Treasury, as revenue. All are subjected

to the regulations of the Navy as to foreign and maritime war."

Mr. Seward, Sec. of State, to Lord Lyons, British niin., Jan. 4, 1804, MS.

Notes to Great Britain, X. 453.

" The two points in the declaration [of Paris] upon which, as

already remarked, considerable light has been thrown
uxi lary nava

d^j-ijiipr the Franco-German war of 1870, are the inter-
forces. ...

pretation that is to be given to the tenii ' la course,'

which occurs in the first resolution, and likewise the interpretation

to be given to the term ' contraband of war,' W'hich occurs in the

second and third resolutions. The phrase ' la course ' dates from a

period, when it was the practice of states, whenever there w^as occa-

sion to have recourse to an armed expedition on the high seas against

another state, to grant letters of marque to the commanders of private

cruisers, authorising them to make reprisals against the vessels and

cargoes of the subjects of the other state. By and by commissions of

war come to be issued by sovereign princes to private ships fitted out

either by their own subjects, or by the subjects of other powers, so

that it was competent for a power which had no public ships of war of

its own to harass the commerce of its enemy by issuing letters of

marque and reprisals not merely to vessels of its own subjects,but to the

vessels of the subjects of other powers, and Avhen commissions of war
came lo be granted to both classes of such vessels in the sixteenth cen-

tury, they had lawful authority to exercise belligerent rights against

neutrals as well as against the enemy. It can well be imagined, as the

crews of such ships were brought together by the prospect of plunder,
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and were under no naval discipline, that, when a single corsair or

privateer hove in sight on the high seas, it caused a greater terror to

a neutral merchant ship than a fleet of public ships of war.
'* In the present century, however, as the practice of states in in-

trusting their defence on land to regiments of foreign origin serving

them for pay has generally l)een discarded, so the practice of granting

commissions of war to the subjects of foreign states, serving for j)lun-

der, has fallen into disrepute, to say nothing of the license of maritime

warfare so conducted being intolerable to the civilisation of the pres-

ent age. Tliat a nuiin object, which the two allied powers in the war
of 1854 against Kussia had in view, was to put an end to the practice

of belligerents issuing letters of marque and reprisals to the subjects

of neutral states, is confirmed by the memoir of M. Drouyn de Lhuys,

already mentioned.
" ' "Wliat influenced especially the English Government was the fear

of America inclining against us, and lending to our enemies the co-

operation of her liardy volunteers. The maritime population of the

United States, their enterprising marine, might furnish to Russia

the elements of a fleet of privateers, which, attached to its service by

letters of marque and covering the seas with a net work wouUl harass

and pursue our commerce even in the most remote waters. To pre-

vent such a danger the cabinet of London held it of importance to

conciliate the favourable disposition of the Federal Oovernment. It

had conceived the idea of proposing to it at the same time as to the

French Government and to all the maritime states, the conclusion of

an arrangement, having for its object the suppression of privateering,

and permitting to be treated as a pirate everyone, who in time of war
should be found furnished with letters of marque. This project,

which was in the end abandoned, is evidence of the disquiet felt by

England. We thought, as they did, respecting privateering, a i)ar-

barous ])racti<'e which uuirked too often, under an appearance of j)atri-

otic devotion, violence excited by the allurement of lucre. At former

epochs, justified by the fury of war, it was able in the midst of

nmnerons ini(niities, to give rise to some heroic action, to ti'ansmit

even to history some glorious lunnes. But we considered it to l)e

incompatible henceforth with the usages of civilized nations, which

can not allow pi-ivat<' p<'rsons to be ai'nied with the rights of war. and

which resi'rve their terrible application to the public power of estab-

lished states.'

"Such was the olqect in view of the allied powers in the war

against Kussia. according to the highest authority. We find also a

statement from the sanu' authority, namely, the Fi-endi minister

for for«'ign affairs, in his report to the Enqx'i-or of the I-'icneh. of

21)th March, 1851, that the motive of the allied i)owcrb was to miti-
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gate the disastrous effects of war upon the commerce of neutral

nations and to relieve it from all unnecessary shackles, and accord-

ingly the Emperor of the French published a declaration at the

conclusion of which he announced that he had no intention to deliver

' lettres de marque pour autoriser les armements en course.' On the

other hand the British Government issued a corresponding declara-

tion on 28th March, 185-1, announcing that is was not the intention

of the Queen of the United Kingdom to issue letters of marque for

the commissioning of privateers.

" No occasion for the interpretation of the first article of the

declaration of Paris of 185G arose in its application to a war, in

which both the belligerent parties were signatories of that declara-

tion, before the Franco-German war of 1870, when the Prussian

Government issued a decree (24th July, 1870), relating to the con-

stitution of a volunteer naval force. Under that decree the King
of Prussia invited all German seamen and shipowners to place them-

selves and their forces and ships suitable thereto at the service of

the fatherland. The officers and crews were to be enrolled by the

owners of the ships and were to enter into the Federal navy for the

continuance of the war, and to wear its uniform and badge of rank,

to acknowledge its competence and to take an oath to the articles of

war. The ships were to sail under the Federal flag and to be armed

and fitted out for the service allotted to them by the Federal royal

navy. The ships destroyed in the service of their country were to

be paid for to their owners at a price taxed by a naval commission,

aild a sum was to be paid by the state as a deposit, when the ships

were placed at the service of the state, which, at the end of the war,

when the ships were restored to their owners, w^as to be reckoned as

hire. The French Government, regarding the institution by Prussia

of a volunteer naval force as the revival of privateering under a

disguised form, lost no time in calling the attention of the British

Government to the Royal Prussian decree, as instituting an auxil-

iary marine contrary to Prussia's engagements under the declaration

of 1856. Earl Granville, on behalf of the British Government,

referred the matter to the law officers of the Crown, and in accordance

with their opinion returned for answer, ' that there was a substantial

difference between the proposed naval volunteer force sanctioned

by the Prussian Government and the system of privateering which,

under the designation of "la course," the declaration of Paris was
intended to suppress, inasmuch as the vessels referred to in the Royal
Prussian decree would be for all intent and purposes in the service

of the Prussian Government, and the crew^s would be under the same

discipline as the crews on board vessels belonging permanently to

the Federal navy.' Ujaon these considerations the British Govern-

ment could not object to the decree of the German Government as



§ 1215.] PRIVATEERING. 541

infringing the declaration of Paris. (Brit, and For. St. Pap., LXT.

p. G92.. Perelri, Manuel de Droit Maritime International, p. 195.

Paris, 1884.)

" There is not an unanimity of opinion amongst text writers on

international law on the subject of this Prussian auxiliary marine,

as to whether its institution was in conflict with the declaration of

Paris or not. M. Charles Calvo, ancien^ministre, considers that ves-

sels equipped in accordance with the Prussian decree may be re-

garded as privateers of an aggravated character, seeing that the

owners are not required to give security for their good conduct (Le

Droit International. Troisieme edition. Tome Troisieme, p. 803.

Paris, 1880) ; and Mr. W. E. Hall, in his recent work on International

Law, p. 455 (International Law. Oxford, at Clarendon Press. 1880.)

observes ' that unless a volunteer navy could be brought into closer

connection with the state than seems to have been the case in the Prus-

sian project, it would he difficult to show that its establishment did not

constitute an evasion of the declaration of Paris.' But neither of

these eminent publicists seem to have given sufficient weight to the

provisions of the Prussian decree, under which the officers and crew

were required to enter into the Federal navy for the continuance of

the war, were to wear its uniform and to take an oath to the articles

of war. Further, the vessels were to l)e fitted out by the state, and

were to sail under the public flag of the state.

" On the other hand. Professor (Jeffcken, in his recent edition of

Heffter's Droit International de I'Europe (Paris, 1888), p. 278, and

Dr. Charles D. Boeck in his masterly treatise on enemy's property

under an enemy's flag, have recognised a broad distinction between

such an auxiliarv force, which under the Royal decree was intended

to Ix? employed solely against the enemy, and priv teers. which may
U» of no matter what nationality, and whose main object it has

always l)etni to prey upon neutral connnerce, keeping up the worst

traditions of private warfare under cover of letters of nianjue. It

should be observed that the Prussian (lovernment never gave prac-

tical effect to the Royal decree on this subject, and that no vessel of

the * seewehr,' as instituted in 1870, ever put to sea. (Staats Archiv.,

4845, 484«.)"

Twiss, Rollicorent Riphts. etc.. London. 1SS4.

StH«, also. \V. K. Lawrt'iice in 127 N. Am. K»'vi«'\v for .Tuly. 1S7H. :V2, citiiiK

22 Solicitor's .lounial, .")2:i : !> K»'V. (lt> Droit Int. .".">•_'.

April 22, 1808, the Department of State, in a telegrapliic instruc-

tion to the diplomatic n'presentatives of the I'nited States, declared

among other things tluit, in the event of hostilities witli Spain, the

" policy " of the United States '* will 1m' not to resort to privateering."

This announcement was reaffirmed in a proclamation issued by the
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President on the 20th of April. The Spanish Government, by a royal

decree of April 23, 1898, embodying; the rules which it proposed to

observe during the war, reserved the right to issue letters of marque.

Of this reservation Spain afterwards took no advantage. The decree

also declared that the Government would, for the purposes of cruis-

ing, organize a service of '" auxiliary cruisers of the navy,'" composed
of "' ships of the Spanish mercantile navy " and " subject to the

statutes and jurisdiction of the navy."

The United States organized an auxiliary force, under the com-

mand of officers of the Navy. The conditions under which this serv-

ice was established are set forth in the case of The Rita, relating to

the distribution of prize money among the officers and crew of the

auxiliary cruiser Yale, formerly the steamer City of Paris of the

International Navigation Company, commonly called the American
Line.

The City of Paris was one of a class of steamers which were, under

the provisions of the mail-subsidy act of March 3, 1891, subject to be

taken by the United States as cruisers or transports upon the pay-

ment of their actual value. By a charter party and supplementary

agreement entered into April 30, 1898, between the company and the

Secretaiw of the Nav3\ possession of the ship was transferred to the

Government, by which she was heavily armed and converted into an

auxiliary cruiser. The charter party provided that the ship should

be " manned, victualled, and supplied at the expense of the charterer."'

The charterer was also to pay all other expenses and at the termina-

tion of the charter, which was to be at the charterer's will, was to

return the ship in good repair, less ordinary wear and tear. The
supplementary agreement provided that the ship was " to be manned
by her regular officers and crew, and in addition thereto was to

take on board two naval officers, a marine officer, and a guard of

thirty marines, and was to be victualled and supplied with two

months' provisions, and about four thousand tons of coal; the actual

cost to the owner of such additional equipment and services to be

reimbursed by the charterer upon bills to be certified by the senior

naval officer on board." There were also stipulations protecting the

owner against all expenses and liability, and a f)rovision that during

the continuation of the supplementary agreement the steamship was
to be " under the entire control of the senior naval officer on board."

Under these agreements the Government of the United States placed

on board the ship a captain and a lieutenant of the Navy and a

marine guard of 25 enlisted men. There were also on board 269 other

persons, not commissioned by or regularly enlisted in the service of

the United States, but comprising the ship's company, both officers

and men, who were doing duty on board and were borne on the books

of the ship. On a question that arose as to the distribution of prize
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money it was held that the Yale was neither a " vessel of the Xavy "

nor a privateer, but came within the statutory class of vessels " not

of the Navy, but controlled by either executive department," and
was, as an " armed vessel in the service of the United States,"

"entitled," in the words of the statute, " to an award of prize money
in the same manner as if such vessel belonged to the Xavy."

The Rita, 89 Fe<l. Rep. 763.

By the act of March 3, 1899, for the reorffanization of the United States

Navy and Marine Corps, all provisions of law authorizing the dis-

tribution among captors of prize money or providing for the payment
of Iwunty are reiiealed. (30 V. S. Stat. 1(K)4. 1(M)7.)

See, as to the " volunteer navy " organized by Prussia during the Franco-

German war. Hall, Int. Law (4th ed.), r)47-550; and supra, p. 538.

2. Bonding and Responsibility.

§ 1216.

By the act of July 0, 1798, privateers were required to give security

in $14,0(M), if the vessel carried more than one hundred and fifty men,

and in half that sum if she carries less.

1 Stat. 578.

As to the administration of this provision, see Mr. Pickering, Sec. of

State, to American ministers. Dec. 3. 1708. MS. Inst. V. States Min-

isters, v. 1 ; Mr. Pickering, Sec. of State, to ^Ir. Simons, collector

at Charleston. S. C, March .30. 1799, 11 MS. Dom. Let. 27.".

" By the laws of most of the nations of Europe, the owners of priva-

teers are required to give bond and stK'urity, in amount from $S,()00

to $12,000, to comply with the regulations concerning their cruising,

and to prevent them from committing illegal acts."

1 De Bow's Rev. 517. as (pioted in Wharton's Int. Law Digest. III. 47<!.

The owners of a privateer are responsible for the conduct of their

agents, the officers and crew, to all the world, to the full value of the

proiM»rty injured or destroyed.

Del Col /•. Arnoltl (171Mi|. :J Dallas. .3.^3.

A privateer's commission fraudulently obtaincnl is, as to vesting the

interests of |)rize, utterly void. But a counnission may l><» lawfully

obtained, although the parties intended to use it r.s a cover for illegal

purposes. If a commission is fairly obtained, without imposition or

fraud upon the offic«'rs of government, it is not voi<l merely becaust^

the ])arties |)rivately intend to violate, inider its protection, the laws

of their country. .\ colhisive capture conveys no title to ihe captois.

not Ix'causi' the (-(unmission is (hereby made void, but iM'cause (he

captors thereby forfeit all title to the prize properly.
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The Experiment, 8 Wheat. 201.

As to the right to impugn the capture, where the capturing vessel is

equipped in viohition of the neutrality laws, see The Fanny, 9 Wheat.

G58.

^^lien there is an invasion of neutral rights by privateers commis-

sioned by the United States, their commissions will be withdrawn,

Mr. Monroe, Sec. of State, to Mr. Rademaker, May 1, 1814, MS. Notes to

For. Legs. II. 8.

In March, 1828, a sum of money was paid by the Russian Govern-

ment to the United States as indemnity to the Weymouth (Mass.)

Importing Company on account of the ship Commerce, which was

captured at sea in 1807 by a Russian privateer, in the Mediterranean,

and carried into Corfu and there condemned by a Russian prize

court.

Mr. Brent, chief clerk, to Messrs. I^ud et al., July 3, 1829, 2.3 MS. Dom.
Let. 7

3. INSTEUCTIONS, 1812. *

§ 1217.

"1. The tenor of your commission under the act of Congress, en-

titled, 'An act concerning letters of marque, prizes and prize goods,'

a copy of which is hereto annexed, will be kept constantly in your

view. The high seas, referred to in your commission, you will under-

stand generally, to refer to a low-water mark ; but with the exception

of the space within one league, or three miles, from the shore of

countries at peace both w^ith Great Britain and the United States.

You may nevertheless execute your commission within that distance

of the shore of a nation at w^ar with Great Britain, and even on the

waters w^ithin the jurisdiction of such nation, if permitted so to do.

" 2. You are to pay the strictest regard to the rights of neutral

powers, and the usages of civilized nations; and in all your proceed-

ings towards neutral vessels, you are to give them as little molesta-

tion or interruption as will consist with the right of ascertaining

their neutral character, and of detaining and bringing them in for

regular adjudication, in the proper cases. You are particularly to

avoid even the appearance of using force or seduction, with a view

to deprive such vessesls of their crews or of their passengers, other

than persons in the military service of the enemy.
" 3. Towards enemy vessels and their crews, you are to proceed, in

exercising the rights of war, with all the justice and humanity which

characterize the nation of which you are members.
" 4. The master and one or more of the principal persons belonging

to the captured vessels, are to be sent, as soon after the capture as
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may be, to the judge or judges of the proper court in the United

States, to be examined upon oath, touching the interest or property

of the captured vessel and her lading; and at the same time, are to be

delivered to the judge or judges all passes, charter-parties, bills of

lading, invoices, letters and other documents, and writings found on

board; the said papers to be proved by the affidavit of the commander
of the capturing vessel, or some other person present at the capture,

to be produced as they were received, without fraud, addition,

subduction or embezzlement."

General Instructions of President Madison to Private Armed Vessels,

1812, 2 Wheat., App. 80-81.

By section 8 of the prize act of 1812 the President was authorized
" to establish and order suitable instructions for the better governing

and directing the conduct " of privateers commissioned thereunder.

The President, b}' instructions of August 28, 1812, directed privateers

not to interrupt vessels " belonging to citizens of the United States,

coming from British ports to the United States laden with British

merchandise, in consequence of the alleged repeal of the British

orders in council." Held, that these instructions came within the

President's powers under the prize act. No opinion was expressed

as to whether the President might have issued such instructions

under his general powers as Commander in Chief of the Army.

The Thomas Gibbons (1814), 8 Cranch, 421.

Held, that the instructions of the President of August 28, 1812,

forbidding the interruption of vessels coming from Great Britain in

consequence of the repeal of the British orders in council, nnnt have

IxxMi known to the commanders of men-of-war or privatwrs, at or

before the seizure, in order to invalidate captures made contrary to

the letter and spirit of the instructions. The court. Johnson, »).,

based this decision on the ground that the instructions, unlike stat-

utes, which have, immediately on their enactment, " a legal ubiquity,"

were applicable, as the word '* instruction " itself denoted, only to

individuals. The same oix'ration as that of a statute might indeed

l)e given by law to the President's instructions; but, in reality, the

clause which vested the power in the President held out the idea of

the necessity of notice. By capture the individuiil accjuircd an

inchoate statutory right which could lx» defeated only by the act of

the supreme legislative power of the Union, such as the suspension

of the prize act by a treaty, In'tween the time of caj)ture and of judi-

cial decision. But there was nothing in the objects of the law

authorizing the President to i.ssue his instructions, or in the instruc-

tions themsulvcs, to support the idea that tliut which wub lawfully
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prize of war at the time of capture should cease to be so upon sub-

sequent notice of the instructions.

The Mary and Susan (1816), 1 Wheat. 46, 57.

4. Asylum.

§ 1218.

Under the construction adopted by General Washin^on's adminis-

tration of the nineteenth article of the French-American treaty

'•'"privateers^ only, of the enemies of France, were absolutely excluded

from our ports, except as before, when compelled to enter through

stress of weather, pursuant to the twenty-second article of the trefity

;

while the national ships of war of any other nation^ were entitled to

an asylum in our ports, excepting those which should have made
prize of the people or property of France coming in with their

prizesy

Mr. Pickering, Sec. of State, to Mr. Pinclvney, Jan. 16, 1797, 1 Am. State

Papers, For. Rel. 559, 565.

It is not uncommon for neutral nations, while granting asylum

in their ports to belligerent men-of-war, wholly to exclude privateers.

Gushing, At. Gen., 1855, 7 Op. 122.

The neutrality proclamation issued by the Netherlands during the

civil war in the United States excluded privateers, with or without

prizes, from Dutch ports, save in case of distress.

Baron van Zuylen, Dutch min. of for. aff., to Mr. Pil<e, American niin.,

Sept. 17, 1861, Dip. Cor. lsS61, 352; same to same, Oct. 29, 1861,

id. 369.

The note of Baron van Zuylen of Sept. 17, 1861. controverts the statement

of Mr. Seward that the Confederate cruiser Sumter was a "pri-

vateer," and points out that she was a sliip-of-war commissioned

by the government of the Confederate States.

5. Legality and Policy.

§1219.

" The right to employ this kind of extraordinary naval force is

unquestioned, nor is it at all against the usage of nations in times past

to grant commissions even to privateers owned by aliens. The advan-

tages of employing privateers are (1) that seamen thrown out of

work by war can thus gain a livelihood and be of use to their country.

(2) A nation which maintains no great navy is thus enabled to call

into activity a temporary force, on brief notice, and at small cost,



§ 1219.'| PRIVATEERING. 547

Thus an inferior state, with a large commercial marine, can approach

on the sea nearer to an equality with a larger rival, having a powerful

fleet at its disposal. And as aggressions are likely to come from large

powers, privateering may be a means, and perhaps the only eflfectual

means, of obtaining justice to which a small commercial state can

resort.

" On the other hand, the system of privateering is attended with

very great evils. (1) The motive is plunder. It is nearly impossible

that the feeling of honor and regard for professional reputation

should act upon the privateersman's mind. And when his occupation

on the s*ea is ended, he returns with something of the spirit of a rob-

ber to infest society. Add to this that it is by no means certain that

the motive of plunder or booty can be long endured in the inter-

national law of Christian nations. (2) The control over such crews

is slight, while they need great control. They are nuide up of bold,

lawless men, and are where no superior authority can watch or direct

them. The responsibility at the best can only be remote. The officers

will not be apt to Ix^ men of the same training with the commanders
of public ships, and can not govern their crews as easily as the masters

of commercial vessels can govern theirs. (3) The evils are height-

ened when privateers are employed in the execution of IxMligerent

rights against neutrals, Avhere a high degree of character and for-

bearance in the commanding officer is of especial importance.
" Hence many have felt it to be desirable that privateering should

be placed under the ban of international law, and the feeling is on the

increase, in our age of humanity, that the system ought to come to

an end."

Woolsey. Int. Law. §§ 127, 128.

As to privatoors in the .\inerican Revolution, see 2 .John Adams's Works.
.")f)4 ; :{ id. ;}7. 207 ; 7 id. 21. 2:?. l.">t), 170. 189, 273, 2i>V). :n2, :?.")(; ; 10 id.

27, 31.

As to policy and lawfulness, see .Tohn Adams's Works. rt07 ; 13 Hunt's

Merc-hants' Magazine, 4.'")0. 450; 8 Edini)ur.i,'h Review, 13; 2 N. Am.
Review (X. S.) 100.

For Mr. Sumner's views against privateering, see 7 Sunnier's Works.

278.

In acknowledging the receipt of a note of the French minister of

Oct. 9, 1702, " proposing a stipulation for the al)olition of the |)ractice

of privateering in times of war." .lefferson said: ''The IjcnevohMice

of this proposition is worthy of tiic nation from wliich it conies, and

our sentiments on it have been dechired in the treaty to which you

iire ph'ased to refer, as well as in some others which have been pro-

po.s^'d." Writing, however, to Monnn'. before the signing of the treaty

of Ghent was known, he said: "Privateers will lind their own men
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and money. Let nothing be spared to encourage them. They are

the dagger which strikes at the heart of the enemy, their commerce."

Mr. Jefferson, Sec. of State, to M. Ternant, French min., Oct. 16, 1792,

4 MS. Am. Let. 417; Mr. Jefferson to Mr. Monroe, Jan. 1, 1815, 6

Jefferson's' Works, 409.

For Mr. Jefferson's message of Jan. 31, 1805, see 2 Am. State Papers, For.

Rel. 606.

Gallatin, in a speech Feb. 10, 1797, advocated privateering as " our only

mode of warfare against European nations at sea." (Annals of

Congress, 4 Cong. 2 sess. 2128-2130; Adams's Gallatin, 170.)

Mr. Jefferson, in a paper dated July 4, 1812, vindicating privateer-

ing, says :
" AVhat is war ? It is simply a contest between nations,

of trying which can do the other the most harm. Who carries on the

war? Armies are formed and navies manned by individuals. How
is a battle gained? By the death of individuals. What produces

peace? The distress of individuals. What difference to the sufferer

is it that his property is taken by a national or private-armed vessel ?

Did our merchants, who have lost nine hundred and seventeen vessels

by British captures, feel any gratification that the most of them were

taken by His Majesty's men-of-war? Were the spoils less rigidly

exacted by a seventy-four-gun ship than by a privateer of four guns

;

and were not all equally condemned ? AVar, whether on land or sea,

is constituted of acts of violence on the persons and property of indi-

viduals; and excess of violence is the grand cause that brings about

a peace. One man fights for wages paid him by the government, or

a patriotic zeal for the defense of his country ; another, duly author-

ized, and giving the proper pledges for his good conduct, undertakes

to pay himself at the expense of the foe, and serves his country as

effectually as the former, and government drawing all its supplies

from the people, is, in reality, as much affected by the losses of the

one as the other, the efficacy of its measures depending upon the

energies and resources of the whole. In the United States, every

possible encouragement should be given to privateering in time of

war with a commercial nation. We have tens of thousands of seamen

that without it would be destitute of the means of support, and useless

to their country. Our national ships are too few in number to give

employment to a twentieth part of them, or retaliate the acts of

the enemy. But by licensing private armed vessels, the whole naval

force of the nation is truly brought to bear on the foe, and while the

contest lasts, that it may have the speedier termination, let every

individual contribute his mite, in the best way he can, to distress and

harass the enemy and compel him to peace."

Coggeshall's Hist. Am. Privateers, introduction, xliii.

" We have been worsted in most of our naval encounters, and baffled in

most of our enterprises by land. With a naval force on their coast
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exceeding that of the enemy in the proportion of ten to one, we have
lost two out of three of all the sea fights in which we have heen

engaged, and at least three times as many men as our opponents

;

while their privateers swarm unchecked round all our settlements,

and even on the coasts of Europe, and have already made prize of

more than seventeen hundred of our merchant vessels." (24 Edin-

burgh Review, 249, Nov. 1814.)

" He [Captain Perry] will observe that by the practice of European
nations generally, and by the approved principles of the most emi-

nent writers, it is held that no privateer can legally hold commissions

from two states, or sail under two different flags at the same time.

That it has been found essentially necessary from the experience of

all maritime nations to place all privateers navigating by their

authority under rigorous instructions, to prevent them from degen-

erating into pirates. That it is generally required that the masters

and at least two-thirds of the crews belonging to them should be sub-

jects or citizens of the country issuing the commission. That bonds of

a large amount and unquestionable security are required from those

to whom the commissions are delivered, as pledges of the g(H)d con-

duct of the masters and crews, and to guard the property of neutral

and pacific navigators from their depredations. That rules and regu-

lations for the government of privateers, and tribunals for the trials

of captures made by them conformably to the laws of nations, are

held to be indispensable, and are the only safeguard by which foreign

nations can trace the line of discrimination between freebooters and
lawful belligerents. That from the omission of these precautions, or

the neglect of these principles, many of the privateers commissioned

by the South American governments have become connnon nuisances

to the peaceful commerce of all nations. That we have seen proclama-

tions from Pueyrredon, at Buenos Ayres, and from (leneral Aris-

mendi, at Margarita, themselves declaring some of such vessels

pirates. That of others the crews have revolted and murdered or

turned on shore their captains; attacked, plundered and ravaged

defenseless islands; robbed indiscriminately every vessel that came

within their power; seduced the crews of some to join them in their

depredations; suborned others to make false declarations of property,

to alter and disguise the marks upon bales or cases of merchandise;

transshipped whole cargoes, and stranded captured ves.sels, to escai)e

tlie detection of their guilt, or evade the redeeming process of the law.

That the ministers of the nations in amity with tiie Tnited States have

made frequent and urgent representations and reclamations to them;

that the merchants of almost all the sea ports of the Fiiion have

implored the protection of the (iovernment to their pi-operty thus

exposed upon the ocean, and that it was impos.sibh' to l?)ok upon this

state of things without making an effort for effectual interposition."'
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Mr. Adams, See. of State, to Mr. Thompson, Sec. of Navy, May 20, 1819,

17 MS. Dom. Let. 304.

See J. Q. Adams's Memoirs, 1G8. See, also, as to the exemption of pri-

vate property at sea from capture, supra, § 1198.

July 14, 1824, Mr. Adams, as Secretary of State, instructed Mr. Anderson,

at Bogota, to remonstrate against the provisional privateering ordi-

nance of Colombia. (MS. Inst. U. States Ministers, X. 189.)

" In answer [to Lord Clarendon] I admitted that the practice of

privateering was subject to great abuses; but it did not seem to me
possible, under existing circumstances, for the United States to

agree to its suppression, unless the naval jjowers would go one step

further, and consent that war against private property should be

abolished altogether upon the ocean, as it had already been upon the

land. There was nothing really different in principle or morality be-

tween the act of a regular cruiser and that of a privateer in robbing

a merchant vessel upon the ocean, and confiscating the property of

private individuals on board for the benefit of the captor. But how
would the suppression of privateering, without going further, op-

erate upon the United States? Suppose, for example, we should

again unfortunately be engaged in a war with Great Britain, which

I earnestly hoped might never be the case; to what a situation must

we be reduced if we should consent to abolish privateering. The
navy of Great Britain was vastly superior to that of the United States

in the number of vessels-of-war. . . . The only means which

we would possess to counterbalance in some degree their far greater

numerical strength, w^ould be to convert our merchant vessels, cast out

of employment by the war, into privateers, and endeavor, by their

assistance, to inflict as much injury on British as they would be able

to inflict on American commerce."

Mr. Buchanan, minister at London, to Mr. Marcy, Mar. 24, 1854, H. Ex.

Doc. 10.3, 33 Cong. 1 gess. 10-11.

In April, 1854, the British and French ministers at 'Washington

stated that their Governments had determined in the war with Rus-

sia not to authorize privateering by letters of marque, and asked that

no Russian privateers be fitted out, or victualled, or admitted with

their prizes into United States ports, and that American citizens

be restrained from aiding in the equipment of such vessels. The Sec-

retary of State replied " that the laws of the United States imposed

severe restrictions, not only upon its own citizens, but upon all persons

who might be residents in this country, against equipping privateers,

receiving commissions, or enlisting men therein, for the purpose of

taking a part in any foreign war; that it was not apprehended that

there would be any attempt to violate these laws; but should the just

expectations of the President be disappointed, he would not fail in
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his duty to use the power with which he was invested to enforce

obedience to them."

Memorandum accompanying Mr. Seward, Sec. of State, to Dayton, min.

to France, No. 421, Oct. 24, 18<a, Dip. Cor. 18<«. II. 728-720.
I

The United States in 1854, on the outbreak of the Crimean war,

opened negotiations with maritime nations for the general adoption

of tiie rule that free ships make free goods, and to that end submitted

a project of a treaty. The King of Prussia, while approving the

project, proposed an " article providing for the renunciation of pri-

vateering. Such an article, for most obvious reasons, is much desired

by nations having naval establishments large in proportion to their

foreign commerce. If it were adopted as an international rule, the

commerce of a nation having comparatively a small naval force

would be very much at the mercy of its enemy in case of war with a

power of decided naval superiority. The bare statement of the con-

dition in which the United States would be placed, after having

surrendered the right to resort to privateers, in the event of war with

a belligerent of naval supremacy will show that this Government

could never listen to such a proposition. The navy of the first mari-

time power in Europe is at least ten times as large as that of the

United States. The foreign commerce of the two countries is nearly

equal, and about equally exposed to hostile depredati(ms. In war
between that power and the United States, without re-sort on our

part to our mercantile marine, the means of our enemy to inflict

injury upon our commerce would be tenfold greater than ours to

retaliate. We could not extricate our country from this unequal

condition, with such an enemy, unless we at once departed from our

present peaceful policy and became a great naval power. Nor would

this country Ix* l)etter situated in war with one of the secondary naval

powers. Though the naval disparity would l>e less, (he greater ex-

tent and more exposed condition of our widespread connnerce would

give any of them a like advantage over us.

" The proposition to enter into engagements to forego a resort to

privateers in case this country should Ih> forced into war with a great

naval power is not entitled to more favorable consideration tiian

would Ik'. a proposition to agnn' not to accept the services of volun-

teers for operations on land. When the honor or the lights of our

country require it to a.ssunie a hostile attitude, it confidently relies

upon the patriotism of its citizens, not ordinarily devoted to the mili-

tary profession, to augment the Army and the Navy so as to make tliem

fully adequate to the emergency which calls them into action. The

proposal to surrender the right to employ privateers is |)rofes>e(lly

founded upon the principle that private property of unotfentling

H. Doc. 551—vol 7 36
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noncombatants, though enemies, shoiikl be exempt from the ravages

of war; but the proposed surrender goes but little way in airrying

out that principle, which equally requires that such private property

should not Ix^ seized or molested by national ships of war. Should

the leading powers of Europe concur in proposing, as a rule of inter-

national law, to exempt private property upon the ocean from seizure

by public armed cruisers, as well as by privateers, the United States

will readily meet them upon that broad groinid."''

President Pierce, annual message, Dec. 4, 1854, Richardson's Messages,

V. 270.

See, to the same effect, Mr. Marcy, Sec. of State, to Baron Gerolt, Prus-

sian min., Dec. 9, 1854, MS. Notes to Px'ussian Leg. VII. 28, inclosing

a copy of the message.
" This Government is not prepared to listen to any proposition for a total

suppression of privateering. It would not enter into any convention

whereby it would preclude itself from resorting to the merchant

marine of the country in case it should become a belligerent i)arty."

(Mr. Marcy, Sec. of State, to Mr. Buchanan, min. to England, Apr.

13, 1854, H. Ex. Doc. 103, 33 Cong. 1 sess. 12-13.)

" The policy of the law which allows a resort to privateers has

been questioned for reasons which do not command the assent of

this Government. Without entering into a full discussion on this

point, the undersigned will confront the ordinary and chief objection

to that policy, by an authority which will be regarded with profound

respect, particularly in France. In a commentary on the French

ordonnance of 1681, Valin says:

" ' However lawful and time-honored this mode of warfare may be,

it is, nevertheless, disapproved of by some pretended philosophers.

According to their notions, such is not the way in which the state

and the sovereign are to be served, whilst the profits Avhich individ-

uals may derive from the pursuit are illicit, or at least disgraceful.

But this is the language of bad citizens, who, under the stately mask
of a spurious wisdom, and of a crafty, sensitive conscience, seek to

mislead the judgment by a concealment of the secret motive which

gives birth to their indifference for the welfare and advantage of the

state. Such are as worthy of blame as are those entitled to praise

who generously expose their property and their lives to the dangers

of privateering.'

" In a work of much repute published in France almost simul-

taneously with the proceedings of the congress at Paris, it is declared

that
—

' the issuing of letters of marque, therefore, is a constantly cus-

tomary belligerent act. Privateers are hond fide war-vessels, manned
by volunteers, to whom, by way of reward, the sovereign resigns

such prizes as they make, in the same manner as he sometimes

assigns to the land forces a portion of the war contributions levied
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on the conquered enemy.'— (Pistove et Diiverdy, ' Des Prises Mari-

times.')

. " No nation which has a due sense of self-respect will allow any

other, Ijelli^erent or neutral, to determine the character of the force

which it may deem proper to use in prosecuting hostilities; nor will

it act wisely if it voluntarily surrenders the right to resort to any

means, sanctioned by international law, which under any circum-

stances, nuu' l>e advantageously used for defence or aggression.

"The United States consider powerful navies and large standing

armies, as permanent establishments, to be detrimental to national

prosperity and dangerous to civil liberty. The expense' of keeping

them up is burdensome to the people; they are, in the opinion of this

(Tovernment. in some degree a menace to peace among nations. A
large force, ever ready to l)e devoted to the purposes of war, is a

temptation to rush into it. The policy of the United States has ever

been, and never more than now, adverse to such establishments, and

they can never be brought to acquiesce in any change in international

law which nuiy render it necessary for them to maintain a powerful

navy or large regular army in time of peace. If forced to vindicate

their rights by arms, they are content, in the present aspect of inter-

national relations, to rely, in military operations on land, mainly

upon volunteer troops, and for the protection of their conunerce in no

inconsiderable degree upon their mercantile marine. If the country

were deprived of these resources, it would be obliged to change its

policy, and assume a military attitude before the worhl. In resisting

an attempt to change the existing maritime law that may produce

such a result, it looks beyond its own interest and embraces in its

view the interest of all such nations as are not likely to be dominant

naval })owers. Their situation in this respect is similar to that of

the United States, and to them the protection of connncrce. and the

mainteiuince of international relations of peace. aj)peal as strongly

as to this country, to withstand the {)roposed change in the settled law

of nations. ... It is, in the opinion of this Government, to

Im» seriously apprehended that if the use of j)rivateers be abandoned,

the dominion over the seas will be surrendered to those jjowers whith

adoj)t the policy and have the means of keeping uj) large navies.

T1h> one which has a decided naval >uperiority would be potentially

the mistress of the (K-ean. and by the abolition of privateering that

domination would be more firndy secured. Such a j)()wer engaged

in war with a nation infeiior in naval strength would have nothing

to do for the security and protection of its conunei'cc but to look

after the ships of tlu' regular navy of its enemy. Tlies«' might be

held in check by one-half, or less, of its naval foice, and tlic other

might sweep the commerce of its enemy from the oct'an. Ndr would

the injurious effect of a vast naval superiority to weaker states be
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much diminished if that superiority was shared among three or four

great powers. It is unquestionably the interest of such weaker states

to discountenance and resist a measure wliich fosters the growth of

reguhir naval establishments."

Mr. Marcy, Sec. of State, to Count Sartiges, French niin.. July 28. 1856,

55 Br. «& J''or. State Papere, 589, 591, repl.ving to the invitation to

adhere to tiie Declaration of Paris.

In the same note Mr. Marcy says :
" The right to resort to privateers is

as clear as the right to use public armed ships, and as incontestable

as any other right appertaining to belligerents." Id. 590.

"The right of a commercial state, when unhappily involved in war, to

employ its mercantile marine for defense and aggression, has hereto-

fore proved to be an essential aid in checking the domination of a bel-

ligerent possessed of a powerful navy. By the surrender of that

uncontested right one legitimate modt of defense is parted with for a

like surrender only in form by a strong naval power, but in effect the

mutual surrender places the weaker nation more completely at the

mercy of the stronger." (Mr. Marcy, Sec. of State, to Mr. Gadsden,

min. to Mexico, No. 6(5, July 14, 1856, MS. Inst. Mexico, XVII. 73;

and, to the same effect, Mr. Marcy, Sec. of State, to Mr. Seibels, No.

19, July 14, 1856, MS. Inst. Belgium, I. 94.)

" Though the President does not seriously apprehend that the

rights of the United States in regard to the employment of privateers

will be affected directly or indirectly by the new state of things which

may arise out of the jjroceedings of the congress at Paris, yet it would

be gratifying to him to be assured by the Government of Sardinia

that no new complications in our relations with it are likely to

spring from those proceedings. He trusts that, so long as Sardinia

is, and he anxiously desires she should ever be, a friendly power,

her ports will be, as they heretofore have been, a refuge from the

dangers of the sea and from attack as well for our privateers as

for our merchant vessels and national ships of war in the event of

hostilities between any other European power and this country.''

Mr. Marcy, Sec. of State, to Mr. Daniel, min. to Sardinia, No. 18, July 29,

1856, MS. Inst. Italy, I. 93.

" You will see by the enclosed slip just cut from the Globe newspa-

per that Mr. Cobden anticipates for your conditional surrender of

p>rivateering, an almost unanimous decision in the House of Commons
in its favor. This is a sincere, and I believe a sound opinion, view-

ing the question as an English one. They will gain everything, f^rst,

for the security of their commerce, and, second, in the concentrative

efficacy of their prodigious naval armament. War Avill not endanger

their merchant ships or their manufactures, and thus, relieved from
all care about these vital interests, they may send their fleets to bully

and thunder where they please. Opposite results may be drawn from
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an American view. Losing the right of privateering, in other words,

of assailing the A'ital interests of our adversary, our means of aggres-

sion are nil. Our Xavy must be docked ; and we must be content with

whatever terms the adversary' in this national duel may prescril)e for

a peace, if indeed a peace would ever lie desirable or attainable. You
see, I have my misgivings on your great measure of change in the

rights of nations at war. If our Xavy approached anywhere near

to the power of the one displayed off Portsmouth last spring. I

should be quite willing to let it take its chance in defending our coast

:

but as it now is, and as I am afraid, by an unwise economy, it may
be long kept, it is impossible to say how many points of landing

along our coast, a war would rapidly become one of invasion."

Mr. Dallas to Mr. Marey, See. of State. Dee. 12, 18.56, 1 Letters from Ix>n-

don (18«»), 117, 119.
' On the .subject of Maritime Law, see Mr. Marey, See. of State, to Mr.

Dallas, No. 48, Jan. :U. 18.", MS. Inst. Great Britain, XVII. 58.

" In relation to the communication of K. B. Forbes, esq., a copy of

which was sent by you to this Department on the 16th ultimo, inquir-

ing whether letters of marque cannot be furnished for the propeller

Pembroke, which is about to be despatched to China, I have the honor

to state that it appears to me there are objections to, and no authority

for, granting letters of marque in the present contest. I am not

aware that Congress, which has the exclusive power of granting let-

ters of marque and reprisjil, has authorized such letters to he issued

against the insurgents, and were there such authorization I am not

prepared to advise its exercise, Ix^cause it would, in my view, Ix? a

recognition of the assumption of the insurgents that they are a

distinct and independent nationality.

" Under the act of August 5, 1801, * supplementary to an act entitled

an act to protect the commerce of the United States, and to punish

the crime of piracy,' the President is authorized to in.struct the com-

manders of ' armed ves.sels sailing under the authority of any letters

of marqtie and reprisal granted by the Congress of the United States,

or the commanders of any other suitable vennels, to subdue, seize, take,

and, if on the high seas, to send into any port of the United States

any ve.ssel or lK)at i)uilt, purchastnl, fitted out, or held,* etc.

"This allusion to letters of mar<iue d<H»s not authorize such letters

to Ik» is.sued, nor do I fin<l any other act containing such authoriza-

tion. Hut the same act. in the 'Jd section, as al)ove (|uoted, gives the

President power to authorize the ' connnaiulei>; of any suitiil)le vessels

to siibdue, seize,' etc. Under this clause, letters permissive, under

prop<»r restrictions and guards against abus<», might l>e granted to the

propellor Penihrohu\ so as to me<'t the views expresst-d by .Mr. Forbes.

This would seem to Ix; lawful and perhaps not liable to the objections
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of gi'anting letters of marque against our own citizens, and that, too,

without law or authority from the only constituted power that can

grant it."

Mr. Welles. See. of the Navy, to Mr. Seward, See. of State. Oct. 1, 1861,

MS. Misc. Let.

"A bill to authorize the President, during the continuance of the

civil war, to gi'ant letters of marque and reprisal, was introduced at

the session of 1861-62, but failed in consequence of the position taken

in opposition, that letters of marque could only be granted against an

independent state, and that their issue might be regarded as a recog-

nition of the Confederate States. It was also objected that the bill if

passed would be regarded as an admission of weakness on the part of

the Federal Xavy, and as conflicting with the position that privateer-

ing, as conducted by the Confederate States, was piracy."

Lawrences' Wheaton (1863)- 643, citing Cong. Globe (1861-1862), 3325,

3335.

With reference to the act of Congress of March 3, 1863, entitled

"An act concerning letters of marque, prizes, and prize goods," Mr.

Seward wrote to Mr. Adams :
" Congress has conferred upon the

President ample power for the execution of the latter measure

[issue of letters of marque and reprisal] and the necessarj'^ arrange-

ments for it are now engaging the attention of the proper depart-

ments."

Mr. Seward, Sec. of State, to Mr. Adams, min. to England, March 9, 1863,

Dip. Cor. 1863, I. 141.

Under the act of March 3, 1863, the Department of State formu-

lated and printed " Instructions for the Private Armed Vessels of

the United States," and a set of " Regulations," the latter being

dated " Department of State, Washington, March 20, 1863." These

documents were embodied in a printed circular of seven pages. The
Secretary of the Xavy, Mr. Welles, continued to oppose the policy,

setting forth his objections in a letter to Mr. Seward of March 31,

1863. Mr, Welles says that no responsible person applied for letters

of marque. It appears that in April, 1863, a citizen of New York
applied for letters, and was invited by Mr. Seward to a conference,

which resulted in the submission by the former of certain proposi-

tions. These Avere communicated by Mr. Seward to Mr. Welles,

with the statement that, " in view of a slight improvement of the

disposition of the British Government in regard to assisting the fit-

ting out of piratical vessels," it seemed " inexpedient to proceed at

this moment to the issue of letters of marque."

MS. Circulars, I. 218-221; Welles's Lincoln and Seward, 145-164; Mr.

Seward to Mr. Welles, April 20, 1863, 60 MS. Dom. Let. 270.
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" You have righth^ interpreted to Mr. Drouyn de THiiys our views

concerning the issue of letters of marque. The unrestrained issue of

piratical vessels from Europe to destroy our commerce, break our

blockade of insurrectionary ports, and invade our loyal coast, would
practically be an European war against the United States, none the

less real or dangerous for wanting the sanction of a formal declara-

tion. Congress has committed to the President, as a Aveapon of

national defense, the authority to issue letters of marque. We know
that it is a weapon that cannot be handled without gi-eat danger of

annoyance to the neutral and friendly commercial powers. But
even that hazard must be incurred rather than (juietly submit to the

apprehended greater evil. There are now, as you must have observed,

indications that that apprehended greater evil may be averted through

the exercise of a restraining power over the enemies of the United

States in Great Britain. Hopeful of such a result, we forbear from

the issue of letters of marque, and are content to have the weapon

ready for use if it shall become absolutely necessary."

Mr. Seward. Set*, of State, to Mr. Dayton, iiiin. to Frauce, .\i)ril 24,

186.3, Dip. Cor. 18(«, I. m2.

" Thoughtful and hopeful minds generalh' favor the proposition

to exempt private persons and property on the high seas from the

inflictions of war. So far as I have leari'ied, this opinion has. how-

ever, been by no means universally accepted. There is a large class of

persons who habitually regard foreign war as ahVays a probable con-

tingency, besides many who are continually expecting a conflict with

some particular state or states. These persons regard privateering

not only as the strongest arm of naval defense, but as one which the

United States could use with greater advantage tiian any foreign

enemy. These persons are so jealous on the subject of privateering

that they are always unwilling to consent to waive the right in any

one treaty for fear that the treaty may become a precedent for the

entire abandonment of that form of i)wblic war. Certainly this latter

class very strongly prevailed throughout the entire period of our

civil war. I have not recently nuide any careful inquiry to ascertain

how far that popular sentiment has Ixjen modihed by the return of

I^eace."

.Mr. Sowanl. Sec. of State, to .Mr. Haiuroft, I-Vli. 1!>. IStW, Dip. Corr.

ISUS, II. 4(;. 47.

In view of the fact that Spain had not adhered to the first article

of the declaration of Paris of lH."i(;, the United States, .Vpril i:>. ls<>S,

in view of the strained situation In'tweeii the two countries in^tiucted

its diplouuitic aiul consular officers to 1h' on the watch to |)revent the

possible fitting out or departure of privateers against the Unitt-d

States.

For. Uel. 1MM.S. IKK).
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AVith his despatch No. 356 of April 16, 1898, Mr. Hay, United

States ambassador in London, inclosed a letter addressed to The

Times by Sir George Baden-Powell, proposing that in the event of

hostilities between the United States and Spain the powers should

treat privateers, if any, as pirates. With his number 858 of April 18,

1898, ]Mr. Hay enclosed two letters from The Tivies of that day, one

by Professor T. E. Holland and the other by Sir Sherston Baker.

By the former the proposal was characterized as " an inadmissible

atrocity,'' and b}^ the latter as " an uncivilized act, subversive of one

of the clearest and best defined rules of international law."

April 23, 1898, Mr. Sherman, Secretary of State, telegraphed to

Mr. Hay :
" In the event of hostilities between United States and

Spain, the policy of this Government will be not to resort to priva-

teering, but to adhere to the following recognized rules of inter-

national law : First, the neutral flag covers enemy's goods, with the

exception of contraband of war; second, neutral goods, with the

exception of contraband of war, are not liable to capture under the

enemy's flag; and, third, blockades in order to be binding must be

effective."

July 6, 1898, the Department of State cabled to Mr. Hay a rumor
communicated by the United States consul at Vancouver, British

Columbia, that a Spanish privateer was lying in the Gulf of Georgia.

The rumor was also communicated to the British ambassador at

Washington. Investigation proved it to be erroneous.

For. Rel. 1898, 970, 971, 984-987.

" The Spanish Government, while maintaining their right to issue

letters of marque, which they expressly reserved in their note of the

16th May, 1857, in reply to the request of France for the adhesion of

Spain to the declaration of Paris relative to maritime law, will organ-

ize for the present a service of ' auxiliary cruisers of the navy,' com-

posed of ships of the Spanish mercantile navy, which will cooperate

with the latter for the purposes of cruising, and which will be sub-

ject to the statutes and jurisdiction of the navy."

War decree of Spain, April 23, 1898, London Gazette, May 3, 1898, For.

Rel. 1898, 774.

XIII. DECLARATIONS OF MARITIME LAW.

1. The Armed Neutrality.

§ 1220.

See Fauchille, Le Llgue des Neutres de 1780.

" Previous to the war which grew out of the American Revolution,

the respective rights of neutrals and belligerents had been settled and

clearly defined by the conventional law of Europe, to which all the
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maritime powers had given their sanction in the treaties conduded

among themselves. The few practical infractions, in time of war, of

the principles thus recognized by them, have been disavowed, upon

the return of peace, by new stipulations again acknowledging the

existence of the rights of neutrals as set down in the maritime code.

" In addition to the recognition of these rights by the European
powers, one of the first acts of the United States, as a nation, was

their unequivocal sanction of the principles upon which they are

founded, as declared in their treaty of commerce of 1778 with the

King of France. These principles were that free ships gave freedom

to the merchandise, except contraband goods, which were clearly

defined, and that neutrals might freely sail to and between enemies'

ports, except such as were blockaded in the manner therein set forth.

These principles having thus been established by universal consent,

became the rule by which it was expected that the belligerents would

be governed in the war which broke out about that time between

France and Spain on the one hand, and (ireat Britain on the other.

The latter power, however, having soon betrayed a disposition to

deviate from them in some of the most material points, the govern-

ments which had preserved a neutral course in the contest Ix^came

alarmed at the danger with which their maritime rights were threat-

ened by the encroachments and naval supremacy of England, and the

Empress of Russia, at their head, undertook to unite them in the

defense of those rights. On the 28th February, 1780, she issued her

celebrated declaration, containing the principles according to which

the commanders of her naval armaments would l)e instructed to

protect the neutral rights of her subjects. Those principles were

as follows:

" 1st. Neutral ves.sels may freely sail from port to port, and on the

coasts of the nations parties to the war.
" 2d. The goods belonging to the subjects of the said nations at war

are, with the exception of contraband artick's, free on board neutral

ves.sels.

" 3d. With respect to the definition of contraband articles, the

Empress adheres to the provisions of the 10th and 11th articU's of her

treaty of commerce with Great Britain, and extends the ol)ligati()ns

therein contained to all the nations at war.

"4th. To determine what constitutes a bh)ckaded port, this denomi-

nation is confined to those the entrance into which is manifestly ren-

dered dangerous in consequence of the dispositions made by the

attacking power with ships stationed and sufticiently near.

" 5th. Thest^ principles are to serve as a rule in proceedings and

judgments with respect to the legality of prizes.

" This declaration was communicated to the U'lligcrcnt ( lovcninicnts

witii a re<juest that the principles it contained should U' obscrvcil l)y
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them in the prosecution of the war. From France and Spain it

received the most cordial and unequivocal approbation, as being

founded upon the maxims of public law which had been their rule

of conduct. Great Britain, without directly approving or condemn-

ing those maxims, promised that the rights of Russia would be

respected agreeably to existing treaties. The declaration was like-

wise communicated to the other European powers, and the accession

by treaties or solemn declarations of Denmark, Sweden, Russia, Hol-

land, Austria, Portugal, and the Two Sicilies to the principles asserted

by the Empress of Russia, formed the league, which, under the name
of ' armed neutralit}^,' undertook to preserve inviolate the maritime

rights of neutrals.

" Whatever may have been the conduct of the belligerents in that

war with respect to the rights of neutrals as declared by the armed

neutrality, the principles asserted b\" the declaration of the Empress

Catherine were again solemnly recognized by the treaty of peace

concluded by Great Britain and France at Versailles on the 3d Sep-

tember, 1783. Among the several treaties thereby reneAved and con-

firmed was that of Utrecht, in 1713, by which the same contracting

parties had, nearly a century before, given the most solemn sanction

to the principles of the armed neutrality, which were thus again pro-

claimed by the most deliberate acts both of belligerents and neutrals

as forming the basis of the universal code of maritime legislation

among the naval powers of the world.

" Such may be said to have been the established law of nations at

the period of the peace of 1783, when the United States, recognized

as independent by all the powers of the earth, took their station

amongst them. These principles, to which they had given their sanc-

tion in their treaties with France of 1778, were again confirmed in

those of 1873 with Sweden, and 1785 with Prussia, and continued,

uncontroverted by other nations, until the wars of the French Revolu-

tion broke out and became almost general in Europe in 1793. The
maxims then advanced by Great Britain in her instructions to her

naval commanders and in her orders in council regulating their con-

duct and that of her privateers with regard to neutrals, being in

direct contravention of the principles set forth in the declaration of

the armed neutrality and in her own treaty stipulations, compelled

the European powers which had remained neutral in the contest to

unite again for the protection of their just rights. It w^as with this

view that the Emperor Paul, of Russia, appealed to these powers, and

that, at his instance, making common cause in behalf of the general

interest of nations, Russia, Sweden, Denmark, and Prussia united in a

new league of armed neutrality, bound themselves by new treaties,

reasserted the principles laid down in the declaration of 1780, and
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added thereto some new claiiKes extending still further the privileges

of neutral comnieree."

Mr. Van Bureu, Sec. of State, to Mr. Randolph, June 18. 18.30, MS. Inst.

U. States Ministers, XIII. 127.

The tenth and eleventh articles of the treaty of commerce and navigation

between Great Britain and Russia of June 20. 17<>«>. referreil to in

the third article of the declaration of the Empress Catherine of Feb.

28, 1780, sui)ra, are as follows:

" X. Permission shall be granted to the subjects of the two contracting

parties to go. come, and trade freely with those states, with which

one or other of the parties shall at that time, or at any future

I)eriod. be engaged in war, provided they do not carry military

stores to the enemy. From this jiermission. however, are excei)te«l

places actually blocketl up. or besieged, as well by sea as by land

;

but. at all other times, and with the single exception of military

stores, the above-said subjects may transport to these iilaces all

sorts of commodities, as well as passengers without the least im-

pediment. With regard to the searching of merchant ships, men
of war and privateers shall behave as favourably as the reason

of the war, at that time existing, can possibly permit towards the

most friendly powers that shall remain neuter: observing, as far as

may be, the principles and maxims of the law of nations, that are

generally acknowletlged.
" XI. All cainion, mortars, muskets, pistols, bombs, grenades, bullets,

balls, fusees, flint-stones, matches, iwwder, saltpetre, sulphur, breast-

plates, pikes, swords, belts, cartouch-bags. saddles, and bridles, be-

yond the quantity that may be necessary for the use of the ship,

or beyond what every man .serving on board the ship, and every

passenger, ought to have, shall be accounted anununitiim or military

stores ; and, if found, shall be confiscated, according to law. as

contraband goods or prohibited commodities : but neither the ships

nor i)assengers. nor the other commodities found at the same time,

shall 1)6 detained or hindered to iirosecute their voyage." (Chalmers,

I. 7.)

See, as to the question of naval supplies, Fauchille. c>~.

See, also, as to the Armed Neutrality, 47 West. Rev. :{49 ; 8 J. Q. Adams's

Memoirs, 07.

2. Declaration of Paris.

§ 1221.

" Considering that maritime law. in time of war. has long l)een the

subject of deplorable disputes;

"That the uncertainty of the law and of the duties in such a mat-

ter, gives rise to differ(»nces of opinion l)otween neutrals and iM'lligoi-

ents which may (K'casion serious difliculties. and even conflicts:

"That it is consequently advantageous to establish a uniform doc-

trine on so important a point

;

"That the plenipotentiaries as.sombled in congress at l*aris cannot

Iwtter respond to the intentions by which their (iovcruuicnts arc ani-

mated, than by se«>king to introduce into international relations fixed

principles in this respect;
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" The above-mentioned plenipotentiaries, being duly authorised,

resolved to concert among themselves as to the means of attaining

this object ; and, having come to an agreement, have adopted the fol-

lowing solemn declaration

:

" 1. Privateering is, and remains abolished.

" 2. The neutral flag covers enemy's goods, with the exception of

contraband of war.

" 3. Neutral goods, with the exception of contraband of war, are

not liable to capture under enemy's flag;

" 4. Blockades, in order to be binding, must be effective ; that is to

say, maintained by a force sufficient really to prevent access to the

coast of the enemy.
" The Governments of the undersigned plenipotentiaries engage

to bring the present declaration to the knowledge of the states which

have not taken part in the congress of Paris, and to invite them to

accede to it.

" Convinced that the maxims which they now proclaim cannot but

be received with gratitude by the whole world, the undersigned

plenipotentiaries doubt not that the efforts of their Governments to

obtain the general adoption thereof, will be crowned with full

success.

" The present declaration is not and shall not be binding, except

between those powers who have acceded, or shall accede, to it.

'^ Done at Paris, the 16th of April, 1856."

Herlstet's Map of Europe by Treaty, II, 1282.

The foregoing declaration respecting maritime law was signed by the

representatives of all the seven powers in the Congress of Paris,

namely. Austria, France, Great Britain, Prussia. Russia, Sardinia,

and Turkey.

It was afterwards acceded to as follows: Anhalt-Dessau-Coethen (June

17, 18.56) ; Argentine Confederation (Oct. 1, 1-8.56) ; Baden (.Inly

.30, 18.56) ; Bavaria (July 4, 1856) ; Belgium (June 6, 1856) :

Brazil (March 18, 1858) ; Bremen (June 11, 1856) ; Brunswick

(Dec. 7, 18.57) ; Chile (Aug. 1,3, 1856) ; Denmark (June 25, 1856) ;

Ecuador (Dec. 6, 1856) ; Frankfort (June 17, 1856) : Germanic Con-

federation (July 10, 1856) ; Greece (.Tune 20, 1856) ; Guatemala
(Aug. .30, 18.56) ; Hamburg (July 27, 1856) ; Hanover (May .31,

1856); Hayti (Sept. 17, 1856); Hesse-Cassel (June 4, 1^56);

Hesse-Darmstadt (June 15, 18.56) : Liibeck (June 20, 18.56) ; Meck-

lenburg-Schwerin (July 22, 1856) ; Mecklenburg-Strelitz (Aug. 25,

ia56) ; Modena (.July 29, 1856); Nassau (.June 18, 1856) ; Nether-

lands (June 7, 18.56) ; New Granada (Juiy 31, 18,56), subject to tlie

ratification of the legislature) ; Oldenburg (June 9, 1856) ; Parma
(Aug. 20, 1856) ; Peru (Oct. 5, 18,57) ; Portugal (.July 28, 18.56) ;

Roman States (June 3, 1856) ; Saxe-Altenburg (June 9. 18.56) ;

Saxe-Coburg-Gotha (June 22, 1856) ; Saxe-Meiningen (June .30,

1856) ; Saxe-Weimar (June 22, 1856) : Saxony (June 16, 18.56) ;

Two Sicilies (May 31, 1856) ; Sweden and Norway (June 13. 18.56) ;

Switzerland (July 28, 18.56) ; Tuscany (June 5, 1856) ; Wiirtemberg

(June 24. 1856). (Herlstet's Map of Europe by Treaty, II. 1284.)
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" The Governuieut of Uruguay has likewise given its entire assent to the

four principles, subject to the ratification of the legislative power.

Spain, without ac-ceding to the declaration of April l(i, on account

of the first ix)int, which relates to the abolition of privateering, has

i-eplitHl that she approves the other three. Mexico has made the same
respon.se." (Rei)ort of M. Walewski. min. of for. aff., to the

Emi)eror of the French, June 12, 1858, 48 Br. & For. State Papers.

132, 133.)

The reply of the United States is given below.

" On the proposition of Count Walewski, and reco£mizing that

it is to the common interest to maintain the indivisibility of the four

principles mentioned in the declaration signed this day. the plenipo-

tentiaries agree that the powers which have signed it, or which shall

accede thereto, shall not in future enter into any arrangement, con-

cerning the application of the law of neutrals in time of war. which

does not rest altogether upon the four principles embodied in the

said declaration.

" Upon an observation made by the plenipotentiaries of Russia, the

» congress concurred in the view that the present re.solution could not

have a retroactive effect nor invalidate previous conventions."

Prot(K*ol No. 24. Congress of Paris, session of April IG, 1850, 4*i Br. &
For. State Papers, 1.37.

See, generally, Stark's Abolition of Privateering and the Declaration of

Paris ; New York, 1897. This monograph presents, in an attractive

style, an excellent exiK)sition of the subject to which it relates.

See, also, as to the declaration of Paris, 144 Edinburgh Review, 3513.

" Soon after the commencement of the late war in P^urope this Gov-

ernment submitted to the consideration of all maritime nations two

principles for the security of neutral commerce—one that the neutral

flag should cover enemies" goods, except articles contraband of war,

and the other that neutral property on board merchant ves.sels of bel-

ligerents should l)e e.xempt from condemiuition, with the exception of

contraband articles. These were not pre.stMited as new rules of inter-

national law, having been generally claimed by neutrals, though not

always admitted by Iwlligerents. One of the parties to the war

(Russia) as well as several neutral powers, promptly acceded to these

propositions, and the two other principal belligerents (Great Britain

and France) having consented to observe them for the present occa-

sion, a favorable opportunity seemed to Ih' presented for obtaining a

general recognititm of them, both in Europe and America.
" But (ireat Britain and France, in common with most of the states

of Europe, while forJK'aring to reject, tlid not attirmatively act u|)<)n

the overtures of the United States.

"While the (piestioii was in this position, the n'|)res«'nlativcs of

Russia, France, Great Britain, Austria, Prussia. Sardinia, and Tur-
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key, assembled at Paris, took into consideration the subject of mari-

time rights, and put forth a declaration containing the two principles

which this Government had submitted nearly two years before to

the consideration of maritime powers, and adding thereto the follow-

ing ])roi)ositions :
' Privateering is and remains abolished,' and ' block-

ades in order to be binding must be effective; that is to say, main-

tained by a force sufficient really to prevent access to the coast of the

enemy ;
" and to the declaration thus composed of four points, two of

which had already been proposed by the United States, this Govern-

ment has been invited to accede by all the powers represented at Paris

except Great Britain and Turkey. To the last of the two additional

propositions—that in relation to blockades—there can certainly be no

objection. It is merely the definition of what shall constitute the

effectual investment of a blockaded place, a definition for which this

Government has always contended, claiming indemnity for losses

where a practical violation of the rule thus defined has been injurious

to our commerce. As to the remaining article of the declaration of

the conference at Paris, that ' privateering is and remains abolished,'

I certainly can not ascribe to the powers represented in the confer-

ence of Paris any but liberal and philanthropic views in the attempt

to change the unquestionable rule of maritime law in regard to priva-

teering. Their proposition was doubtless intended to imply approval

of the principle that private property upon the ocean, although it

might belong to the citizens of a belligerent state, should be exempted

from capture; and had that proposition been so framed as to give

full effect to the principle, it would have received my ready assent on

behalf of the United States. But the measure proposed is inadequate

to that purpose. It is true that if adopted private property upon the

ocean would be withdrawn from one method of plunder, but left ex-

posed meanwhile to another mode, which could be used with increased

effectiveness. The aggressive capacity of great naval powers would

be thereby augmented, while the defensive ability of others Avould be

reduced. Though the surrender of the means of prosecuting hostili-

ties by employing privateers, as proposed by the conference of Paris,

is mutual in terms, yet in practical effect it would be the relinquish-

ment of a right of little value to one class of states, but of essential

importance to another and a far larger class. It ought not to have

been anticipated that a measure so inadequate to the accomplishment

of the proposed object and so unequal in its operation would receive

the assent of all maritime powers. Private property would be still

left to the depredations of the public armed cruisers.

" I have expressed a readiness on the part of this Government to ac-

cede to all the principles contained in the declaration of the conference

of Paris provided that the one relating to the abandonment of priva-
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leering can be so amended as to effect the object for which, as is pre-

sumed, it was intended—the immunity of private property on the

ocean from hostile capture. To effect this object, it is proposed to add

to the dechiration that ' privateering is and remains abolished ' the

following amendment:
" ' And that the private property of subjects and citizens of a l^ellig-

erent on the high seas shall be exempt from seizure by the public

armed vessels of the other belligerent, except it be contraband.' This

amendment has been presented not only to the powers which have

asked our assent to the declaration to abolish privateering, but to all

other maritime states. Thus far it has not been rejected by any. and

is favorably entertained by all which have made any communication

in reply.

" Several of the governments regarding with favor the proposition

of the United States have delayed definitive action upon it only for

the purpose of consulting with others, parties to the conference of

Paris. I have the satisfaction of stating, however, that the Emperor
of Russia has entirely and explicitly approved of that modification

and will c<K>perate in endeavoring to obtain the assent of other

powers, and that assurances of a similar purport have been received

in relation to the disposition of the Emperor of the French."

President Pierce, nniiual message. De*'. 2, 185«>. Richardson's Messages. V.

412.

See Lawrence's Whenton (186.3). 040. G41. 77S; Dana's Wheaton. § 47.">,

note 22.3; Twiss. Belligerent Right on the Iligli Seas since the

Declaration of Paris (London. 18.S4) ; Woolsey. Int. Law (Otb e<l. ),

205, 313, 344.

The representatives of the European powers represented in the

congress of Paris having solicited the adhesion of the United States

to the declaration concerning nuiritime rights. Mr. Many, who was

then Secretary of State, entered into correspondence with various

(lovernments not represented in that congress with the object of

acquainting them with the views of the United States and of securing,

if possible, concurrence of action. On July 14. \^M\. he instructed

Mr. (Jadsden to ai)[)roacli the Mexican (ioveinment. in the hope that

it might Ix' induced to take the same course as the United States.

Mr. (ladsden was informed that the United States would readily

adhere to all the rules ofthe declaration. excei)t the first. It had, in

fact, on the outbreak of the Crinjean war ojmmumI negotiations with

maritime nations for the general a(lo|)tion of the pro|)ositioiis cm-

braced in the second an<l third rules; and the fourth iidc. ic(|uiriiig

bl(K'kades to Ih' effectively maintained, had always Ih'cu oI)sci*vc(1 and

siipportj'd by the Unit<'d States as a pi'inci|)Ie of iiitcrM:iti«)Miil hiw.

The United States, however, was unwilling to accept the lir>t rule.
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forbidding privateering, unless it should be so amended as to exempt

private property at sea from capture. An apprehension was felt

by the United States that, unless priv^ate property on the ocean was

protected from seizure by public armed vessels as well as by priva-

teers, the rule would be exceedingly injurious to the commerce of all

nations not occupying the first rank among naval powers. A similar

instruction was sent to the American minister at Brussels.

The argument made in these instructions was powerfully elaborated

in the note addressed by Mr. Marcy to the Count de Sartiges on

July 28, 1856, in formal reply to the invitation to adhere to the

declaration. The reasons against the unconditional abolition of pri-

vateering, as they were outlined in President Pierce's annual message

of 1854, were repeated and amplified; and an offer was made on the

part of the United States to adhere to the declaration as a whole if it

should be so amended as to exempt private property at sea from

belligerent capture, except in the cases of contraband and blockade.

On the next day Mr. Marcy addressed an instruction to Mr.

Daniel, American minister at Turin, in which he expressed a wish

to learn what would be the treatment of American privateers on the

high seas and in Sardinian ports in case the United States should be

at war with a power which had acceded to the declaration. The
United States, he said, did not seriously apprehend that its rights

in regard to the employment of privateers would be affected, directly

or indirectly, by the state of things which had arisen out of the con-

gress of Paris; but it would be gratified to be assured that no com-

plications were likely to arise.

October 3, 1856, Mr. Marcy informed Mr. Vroom, at Berlin, that

Russia had informed the United States that if the proposed amend-

ment should become " the object of a collective deliberation," the

Imperial Government would favor its adoption.

Mr. Marcy, See. of State, to Mr. Gadsden, min. to Mexico, No. 66, July 14,

1856, MS. Inst. Mexico, XVII. 73; Mr. Marcy, Sec. of State, to Mr.

Siebels, min. to Belgium. No. 19, July 14. 1856, MS. Inst. Belgium, I.

94 ; Mr. Marcy, Sec. of State, to Count Sartiges, July 28, 1856, 55 Br. &
For. State Papers, 589 ; Mr. Marcy, Sec. of State, to Mr. Daniel, min.

to Sardinia, No. 18, July 29, 1856, MS. Inst. Italy, I. 93 ; Mr. Marcy,

Sec. of State, to Mr. Vroom, min. to Prussia, No. 33, Oct. 3, 1856,

MS. Inst. Prussia, XIV. 239.

The President " finds himself unable to agree to the first principle in the
' declaration ' contained in Protocol No. 23, which proposes to abolish

privateering, or to the proposition in the Protocol No. 24, which de-

clares the indivisibility of the four principles of the declaration, and
surrenders the liberty to negotiate in regard to neutral rights except

on inadmissible conditions. It can not have been the object of the

governments represented in the congress at Paris to obstruct the

adoption of principles which all approve and are willing to observe,

unless they are encumbered by an unrelated principle to which some
governments can not accede without a more extended application of
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it than that which is proposed by the Paris Cougress." (Mr. Marcy,

Sec. of State, to Mr. Mason, niln. to France, No. 87, July 20, 185G, MS.
Inst. France, XVI. 330.)

" You are instructed l)y the President to proix)se to tlie Government of

Mexico to enter into an arrangement for its adherence with the

United States to the four principles of the declaration of the congress,

provided the first of them is amendetl, as si)ecified in my note to the

Count de Sartiges. Without such amendment, the President is con-

strained for many weighty reasons, i^ome of which are stateil in that

note, to decline acceding to the first principle of the ' declaration.'

The President, however, will readily give his consent to the remain-

ing three principles." (Mr. Marcy, Sec. of State, to Mr. Forsyth,

Aug. 21>. 185r., MS. Inst. Mexic-o, XVII. »).)

See, on the subject of maritime law, Mr. Marcy, Sec. of State, to Mr.

Dallas, No. 48, Jan. 31, 1857, MS. Inst. Great Britain, XVII. 58.

" Count Walewski has communicated to Mr. Mason confidentially,

in very decisive terms, the determination of France to concur in our

amendment and given assurances that he would soon agree to formal-

ize a proi)er instrument for that purpose. Russia has informed this

Government of her willingness to do the same thing. In a less direct

manner we are informed that Holland is prepared to act favorably

on our proposition. Prussia has, I believe, always been favorable to

it; but her situation with regard to other powers, particularly Great
' Britain, has disinclined her to take the lead in the case. Public opin-

ion in Great Britain, I l)elieve, is with us, but the Government will

resist it as long as it will be safe to do so. She will probably delay

the immediate consummation of the measure, but it will ultimately 1x5

adopted. Portugal will lose the credit which she would have gained

by acting promptly on your earliest suggestion."

Mr. Marcy. Sec. of State, to Mr. O'Sullivan, mln. to Portugal, No. 21, Nov.

24, 185<], .MS. Inst. Portugal. XIV. 18.").

See, also, same to same. No. 20, Oct. 25. 18.")<i. id. IS-T

" With reference to the instructions which have heretofore l)een

given to you with a view to a modification of the rules of maritime

law which were proposed by the conference at Paris, I am directed

by the President to instruct you to suspend negotiations upon the sub-

ject until you shall have received further in.structions. TIo has not

yet had time to e.xamine the ([ue.stions involved, and he deems it nec-

es.sary to do so before any further steps in the matter are taken."

Mr. Cas.s, S«h-. of State, to Mr. I>iillas, min. to FiiglMiid. No. Co. .vpril 3,

1857, 17 MS. In.st. (Jreat Britain. 71.

-\ similar passage may l)e found in Mr. Cass. Si'i'. of State, to Mr. VnKHii,

mln. to Prussia. No. 41. .\pril 7. 1S.'7. MS. Inst. Pnissla. XIV. 215.

"Circumstances have delayed an answer to your hMtcr. ciKiniring

the views of the United States respecting the changi's in ihv maritime

H. Doc. 551—vol 7 liT
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law proposed by the conference at Paris. But I have now the honor

to inform your lordship, that, since the issuing of the instructions to

which you refer, and which were given to the ministers of the United

States at London and Paris, to suspend all negotiations upon that

subject till the farther views of the Government were communicated

to them, the President has not thought it exj^edient to authorize them

to renew the discussion, I do not understand from your lordship

that any variation has been made in the propositions of the Paris

conference which this Government found itself unable to accept, and

the President does not feel at liberty to determine in advance what

might be the views of the United States upon this subject, if it should

be presented in a new form. He can only promise to give it that

respectful consideration which its importance deserves."

Mr. Cass, Sec. of State, to Lord Napier, British min., Dec. 11, 1858, MS.
Notes to Great Britain, VIII. 190.

Mr. Marcy having proposed, in his note of July 28, 1856, to amend
article 1 of the declaration, and having also stated that the President

approved articles 2, 3, and 4, independently of the first, Mr. Dallas,

American minister in London, on February 24, 1857, " renewed the

proposal in regard to the first article, and submitted a draft of con-

vention, in which the article so amended would be embodied with

the other three articles. But, before any decision was taken on this

proposal, a change took place in the American Government by the

election of a new President of the United States, and Mr. Dallas

announced, on the 25th of April, 1857, that he was directed to suspend

negotiations on the subject ; up to the present time those negotiations

have not been renewed.
" The consequence is, that the United States remaining outside the

provisions of the Declaration of Paris, the uncertainty of the law and

of international duties Avith regard to such matters may give rise to

differences of opinion between neutrals and belligerents which may
occasion serious difficulties and even conflicts.

" It is with a view to remove beforehand such ' difficulties,' and to

prevent such ' conflicts,' that I now address you.

" For this purpose I proceed to remark on the four articles, begin-

ning, not with the first, but with the last.

" In a letter to the Earl of Clarendon of the 24th of February, 1857,

Mr. Dallas, the minister of the United States, while submitting the

draft of a new convention, explains the views of the Government of

the United States on the four articles.

" In reference to the last article, he says :

' The fourth of those prin-

ciples, respecting blockades, had, it is believed, long since become a

fixed rule of the law of war.'
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"There can be no difference of opinion, therefore, with regard to

the fourth article.

" AVith respect to the third article, the principle laid down in it has

long been recognized as law, both in Great Britain and in the United

States. Indeed this part of the law is stated by Chancellor Kent to

be uniform in the two countries.

" With respect to the second article, Mr. Dallas says, in the letter

before quoted : 'About two years prior to the meeting of [the
]
congress

at Paris, negotiations had been originated and were in train with the

maritime nations for the adoption of the second and third proposi-

tions substantially as enumerated in the declaration.'

" The United States have therefore no objection in principle to the

second proposition.

" Indeed Her Majesty's Government have to remark that this prin-

ciple is adopted in the treaties between the United States and Russia

of the 22d of July, 1854, and was sanctioned by the United States

in the earliest period of the history of their independence by their

accession to the armed neutrality.

" With Great Britain the case has l^een different. She formerly

contended for the opposite principle as the established rule of the

law of nations.

" But having, in 1850, upon full consideration, determined to de-

part from that rule, she means to adhere to the principle she then

adopted. The United States, who have always desired this change,

can, it may be presumed, have no difficulty in assenting to the princi-

ple set forth in the second article of the Declaration of Paris,

" There remains only to be considered the first article, namely, that

relating to privateering, from which the Government of the Ignited

States withhold their assent. Under these circumstances it is ex-

pedient to consider what is required on this subject by the general law

of nations. Now, it nuist be borne in mind that privateei-s bearing

the flag of one or other of the Ix'lligerents may be manned by lawless

and abandoned men, who may commit, for the sake of |)hinder, the

most destructive and sanguinary outrages.

" There can l)e no question but that the commander and crew of

the shij) iKNiring a letter of manjue must, by law of nations, carry on

their hostilities according to tlie established laws of war. Tier Majes-

ty's Govermnent must, theri'fore, hold any government issuing such

letters of maniue responsible for, and liable to niake good, any losses

sustained by Her Majesty's subjects in consecjui'iice of wrongful pro-

ceeding of vessels sailing under such letters of nuin|ue.

'* In this way the object of the Declaration of Paiis may. to a certain

extent, be attained without the adoj)tion of any new principle.

" You will urge these views upon Mr. Seward.

"The proposals of Her Majesty's Government are made with a

view to limit ami restrain that destruction of property and that inter-
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niption of trade which must, in a greater or less degree, be the

inevitable consequence of the present hostilities. Her Majesty's Gov-

ernment expect that these proposals will be received by the United

States Government in a friendly spirit. If such shall be the case,

you will endeavor (in concert with M. Mercier) to come to an agree-

ment on the subject binding France, Great Britain, and the United

States.

" If these proposals should, however, be rejected. Her Majesty's

Government will consider what other steps should be taken with a

view to protect from wrong and injury the trade and the property

and persons of British subjects."

Earl Russell, British foreign secretary, to Lord Lyons, British niin. at

Washington, May 18, 1861. Dij). Cor. 1861, 131, 132-1.S3.

See Mr. Marcy, Sec. of State, to Mr. Dallas, No. 48, Jan. 31, 18o7, MS.
Inst. Great Britain XVII. 58.

" The advocates of benevolence and the believers in human progress,

encouraged by the slow though marked meliorations of the barbarities

of war which have obtained in modern times, have been, as you are

well aware, recently engaged with much assiduity in endeavoring to

effect some modifications of the law of nations in regard to the rights

of neutrals in maritime war. In the spirit of these movements the

President of the United States, in the year 1854, submitted to the sev-

eral maritime nations two propositions, to which he solicited their as-

sent as permanent principles of international law, which were as

follows

:

" 1. Free ships make free goods; that is to say, that the effects or

goods belonging to subjects or citizens of a power or state at war are

free from capture or confiscation when found on board of neutral ves-

sels, with the exception of articles contraband of war.
" 2. That the property of neutrals on board an enemy's vessel is not

subject to confiscation unless the same be contraband of war.
" Several of the governments to which these propositions were sub-

mitted expressed their willingness to accept them, while some others,

which were in a state of war, intimated a desire to defer acting thereon

until the return of peace should present what they thought would be

a more auspicious season for such interesting negotiations.

" On the 16th of April, 1856, a congress was in session at Paris. It

consisted of several maritime powers, represented by their plenipo-

tentiaries, namely. Great Britain, Austria, France, Russia, Prussia,

Sardinia, and Turkey. That congress having taken up the general

subject to which allusion has already been made in this letter, on the

day before mentioned, came to an agreement, which the}^ adopted in

the form of a declaration, to the effect following, namely

:

" 1, Privateering is and remains abolished.
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"2. The neutral flag covers enemy's goods, with the exception of

contraband of war.
" 3. Neutral goods, with the exception of contraband of war, are not

liable to capture under enemy's flag.

" 4. Blockades, in order to be binding, must be effective ; that is to

say, maintained by forces sufficient really to prevent access to the

coast of the enemy.

"The agreement pledged the parties constituting the congress to

bring the declaration thus made to the knowledge of the states which

had not been represented in that body, and to invite them to accede to

it. The congress, however, at the same time insisteclT in the first place,

that the declaration should be binding only on the powers who Avere

or should become parties to it as one whole and indivisible compact

;

and, secondly, that the parties who had agreed, and those who should

afterwards accede to it, should, after the adoption of the same, enter

into no arrangement on the application of maritime law in time of

war without stipulating for a strict observance of the four points

resolved by the declaration.

" The dechiration, which I have thus substantially recited of

course prevented all the powers which became parties to it from ac-

cepting the two propositions which had been before submitted to the

maritime nations by the President of the United States.

"The declaration was, in due time, submitted by the (lovernments

represented in the congress at Paris to the Government of the United

States.

" The President, about the 14th of July, ISoO, made known to the

states concerned his unwillingness to accede to the declaration. In

making that announcement on behalf of this (jovernment. my j)rede-

cessor, Mr. Marcy, called the attention of those states to the f()lk)wing

points, namely

:

" 1st. That the second and third propositions contained in the Paris

declaration are substantially the same with the two pro[)ositions

which had before been submitted to the maritime states by the

President.

"2d. That the Paris declaration, with the conditions annexed, was

inadmissible by the United States in three respects, namely: 1st.

That the (Jovernmeiit of the United States could not give its assent

to the first proposition contained in the declaration, namely, that

' Privateering is and renuiins alH)lished,' although it was willing to

accept it with an amendment which should exempt the i^rivatc i)ro|)-

erty of individuals, though belonging to iH'lligt'reiit states, from

seizure or confiscation by national vess(4s in maritime war. J*!.

That for this reason the sti|)ulation annexed to the declaration, viz:

that the propositions must 1k' taken altogether or rejected altogether,

without modification, could not U' allowed. 'M. That the fourth
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condition annexed to the declaration, which provided that the par-

ties acceding to it shoidd enter into no negotiation for any modifica-

tions of the hiw of maritime war with nations which should not

contain the four points contained in the Paris declaration, seemed

inconsistent with a proper regard to the national sovereignty of the

United States.

" On the 29th of Jnly, 185G, Mr. Mason, then minister of the

United States at Paris, was instructed by the President to propose

to the Government of France to enter into an arrangement for its

adherence, with the United States, to the four principles of the

Declaration of the Congress of Paris, provided the first of them

should be amended as specified in Mr. Marcy's note to the Count de

Sartiges on the 28th of July, 1856. Mr. Mason accordingly brought

the subject to the notice of the Imperial Government of France,

which was disposed to entertain the matter favorably, but which

failed to communicate its decision on the subject to him. Similar

instructions regarding the matter were addressed by this Department

to Mr. Dallas, our minister at London, on the 31st day of January,

1857; but the proposition above referred to had not been directly

presented to the British Government by him when the administra-

tion of this Government by Franklin Pierce, during whose term

these proceedings occurred, came to an end, on the 3d of March,

1857, and was succeeded by that of James Buchanan, who directed

the negotiations to be arrested for the purpose of enabling him to

examine the questions involved, and they have ever since remained

in that state of suspension.

" The President of the United States has now taken the subject

into consideration, and he is prepared to communicate his views

upon it, with a disposition to bring the negotiation to a speedy and

satisfactory conclusion.

" For that purpose you are hereby instructed to seek an early op-

portunity to call the attention of Her Majesty's Government to the

subject, and to ascertain whether it is disposed to enter into negotia-

tions for the accession of the Government of the United States to

the Declaration of the Paris Congress, with the conditions annexed by

that body to the same; and if you shall find that Government so

disposed, you will then enter into a convention to that effect, sub-

stantially in the form of a project for that purpose herewith trans-

mitted to you ; the convention to take effect from the time w^hen the

due ratifications of the same shall have been exchanged. It is pre-

sumed that you will need no special explanation of the sentiments

of the President on this subject for the purpose of conducting the

necessary conferences with the Government to which you are accred-

ited. Its assent is expected on the ground that the proposition is

accepted at its suggestion, and in the form it has preferred. For
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your own information it will l^ sufficient to say that the President

adheres to the opinion expressed by my predecessor, Mr. Marcy. that

it would be eminently desirable for the good of all nations that the

property and effects of private individuals, not contraband, should

be exempt from seizure and confiscation by national vessels in mari-

time war. If the time and circumstances were propitious to a prose-,

cution of the negotiation with that object in view, he would direct

that it should be assiduously pursued. But the right season seems

to have passed, at least for the present. Europe seems once more on

the verge of quite general wars. On the other hand, a portion of the

American people have raised the standard of insurrection, and pro-

claimed a provisional government, and, through their organs, have

taken the bad resolution to invite privateers to prey upon the peaceful

commerce of the United States.

" Prudence and humanity combine in persuading the President,

under the circumstances, that it is wise to secure the lesser good

offered by the Paris Congress, without waiting indefinitely in hope

to obtain the greater one offered to the maritime nations by the Presi-

dent of the United States."

Mr. Seward, Sec. of State, to Mr. Adams, min. to F^Jngland. Circular,

April 24, 18C1, Dip. Cor. 1861, 18.

The same circular, mutatis mutandis, was sent to the American minis-

ters in France, Russia, Prussia, Austria, Belgium, Italy, and Den-

mark. Also to the Netherlands. (Mr. Seward. Sec. of State, to Mr.

Pike. No. 2, May 10, 18(51, MS. Inst. Netherlands, XIV. 194.)

The draft of a convention, .«ent to Mr. Adams, was as follows:

" The Unitetl States of America and Iler Majesty the Queen of Great

Britain and Ireland, being equally animated by a desire to define

with more precision the rights of l)elligercnts and neutrals in time of

war, have, for that puri)ose, conferred full iwwers, the President of

the United States uix)n Charles F. .\dams. ac<reditiHl as their envoy

extraordinary and minister pleniiH>tentiary to her said Majesty, and

Her Majesty the Queen- of (Jreat Britain and Ireland, uiM)n .

"And the said plenijx)tentiaries, after having e.\chauge<l their full iK)wer«,

have concluded the following articles:

" .\rtici.k I.

"1. Privateering is and remains al>oIishe<l. 2. The neutral flap covers

enemy's g(XKls, with the exception of contraband of war. .'5. Neutral

goixls, with the exception of contral)and of war. are not liai>!e to

capture under enemy's fliig. 4. HI(M-kad«'s in order to be binding,

must l»e efre<-live: that is to say, maint:iine<l l>y a force sullicient

really to prevent access to the coast of the enemy.

" .\ktici.k II.

"The present convention shall lie ratifie<l by the President of the rnite<l

States of .\merica, by and with the advic«> and consent of the Senate,

and by Her Majesty tlie Quj'en of (Jrejit Britain and Irelan*!, and

the ratltlcatious shall be exchanged at Washington, within the space
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of six months from the signature, or sooner if possible. In faith

whereof, the respective plenipotentiaries have signed the present

convention in duplicate, and have thereto affixed their seals.

" Done at London, the day of , in the year of our Lord, one

thousand eight hundred and sixty-one (18(51)."

"We should now . . . vastly prefer to have that [Marcy] amend-

ment acc-epted. Nevertheless, if this can not be done, let the con-

vention be made for adherence to the declaration, pure and simple."

(Mr. Seward, Sec. of State, to Mr. Sanford, miu. to Belgium, No. 9,

June 21, 18G1, Dip. Cor. 1861, 43.)

'*• There is no reservation or difficulty about their application [i. e.,

the application of the rules of the Declaration of Paris] in the pres-

ent case. We hold all the citizens of the United States, loyal or

disloyal, alike included by the law of nations and treaties; and we

hold ourselves bound by the same obligations to see, so far as may
be in our power, that all our citizens, whether maintaining this Gov-

ernment or engaged in overthrowing it, respect those rights in favor

of France and of every other friendly nation. In any case, not only

shall we allow no privateer or national vessel to violate the rights

of friendly nations as I have thus described them, but we shall also

employ all our naval force to prevent the insurgents from violating

them just as much as we do to prevent them from violating the laws

of our own country,"

Mr. Seward, Sec. of State, to Mr. Dayton, min. to France, No. 19, June 17,

18(51, Dip. Cor. 18(51, 208, 211-212.

" You seem to us to have adopted the idea that the insurgents are neces-

sarily a belligerent power because the British and French Govern-

ments have chosen in some of their public papers to say they are

so. .. . . Our view is on the contrary. . . . We do not admit,

and we shall never admit, even the fundamental statement you

assume, namely, that Great Britain and France have recognized

the insurgents as a belligerent party. True, you say that they have

so declared. We reply : Yes, but they have not declared so to us.

You may rejoin : Their public declaration concludes the fact. We
nevertheless reply : It must be not their declarations, but their action

that shall conclude the fact. That action does not yet apijear, and

we trust, for the sake of harmony with them and peace throughout

the world, that it will not happen." (Mr. Seward. Sec. of State, to

, Mr. Dayton, No. 24, "strictly confidential," July 1, 1861, MS. Inst.

France, XVI. 16.)

Mr. Dayton, American minister at Paris, acting upon the circular

instruction of April 24, 1861, brought the views therein expressed to

the attention of Mr. Thouvenel, minister of foreign affairs of France,

in a personal interview. Some correspondence then took place, and
on the 31st of May Mr. Dayton, in view of the fact that, since the

circular was written, the belligerency of the Confederate States had
been acknowledged by England and France, proposed the accession
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of the United States to the Declaration of Paris, not pure and simple,

but with the Marey amendment.

Writing to Mr. Dayton on July 6, 1861, Mr. Seward observed that

what was directed to be proposed to France in the circular of April

24 was '• equally and simultaneously proposed to every other mari-

time power." Understanding, said Mr. Seward, that an attempt to

obtain the acceptance of the Marcy amendment " would require a

negotiation not merely with France alone, but with all the other

original parties of the Congress of Paris, and every government
that has since acceded to the declaration,"' as well as the unanimous
consent of all those powers, the United States had decided to offer to

adhere to the declaration, pure and simple. " In this way," declared

Mr. Seward. " we expected to remove every cause that any foreign

power could have for the recognition of the insurgents as a belligerent

power." Continuing, Mr. Seward said :

" We shall not acquiesce in any declaration of the Government of

France that assumes that this Government it not now, as it always

has been, exclusive sovereign, for war as well as for peace, within the

States and Territories of the Federal Union, and over all citizens, the

disloyal and loyal all alike. We treat in that character, which is

our legal character, or we do not treat at all, and we in no way
consent to compromise that character in the least degree; we do not

even suffer this character to become the subject of discussion, (iood

faith and honor, as well as the same expediency which prompted the

proffer of our accession to the Declaration of Paris, pure and simple,

in the first instance, now recjuire us to adhere to that proposition and

abide by it ; and we do adhere to it, not, however, as a divided, but as

an undivided nation. The jiroposition is tendered to France not as a

neutral but as a friend, and the agreement is to be obligatory upon

the United States and France antl all their legal dependencies just

alike.

" The case was peculiar, an<l in the aspect in which it presented

itself to you portentous. We were content that you might risk the

experiment, so. however, that you should not bring any responsibility

for delay ui)()n this Government. Hut you now see that by incorpo-

rating the Marcy amendment in your proposition, you have encoun-

tered the very difiiculty which was at first foreseen i)v us. The fol-

lowing nations aic j)arties to the Declaration of Paris, namely : Baden

Bavaria, Pelginni. Bremen, Brazils, Duchy of Brunswick, Chili, the

Arg«'ntin<' Confcch'ration. the Germanic Conf'deration, Denmark, the

']\vo Sicilies, the Hej)ublic of the K<|uator, the Roman States, Greece,

Guatenuila. Ilayti, Ilambnrg, Hanover, the two Ilesses. LiilM'ck,

Me<-kh'nburgh Strelitz. Mecklenburgh Schwerin. Nassau. Oldenbnrgh,

Parm-.i, Ilolhind," Peru, Portugal, Saxonv. Saxe Alteiil»iiigh. Saxe

<• I. p., the Xt'llHTliiiuls.
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Cobiirg Gotha, Saxe Meiningen, Saxe Weimar, Sweden,* Switzer-

land, Tuscany, Wurtemberg, Anhault Dessau,'' Modenaj New Granada,

and Uruguay.*'

" The great exigency in our affairs will have passed away—for

preservation or destruction of the American Union—before we could

bring all these nations to unanimity on the subject, as you have sub-

mitted it to Mr. Thouvenel. It is a time not for propagandism, but

for energetic acting to arrest the worst of all national calamities. We
therefore expect j^ou now to renew the proposition in the form origi-

nally prescribed. But in doing this you will neither unnecessarily

raise a question about the character in which this Government acts

(being exclusive sovereign), nor, on the other hand, in any way com-

promise that character in any degree. Whenever such a question,

occurs to hinder you, let it come up from the other party in the nego-

tiation. It will be time then to stop and wait for such further

instructions as the new exigency may require.

" One word more. You will, in any case, avow our preference for

the proposition with the Marcy amendment incorporated, and will

assure the Government of France that whenever there shall be any

hope for the adoption of that beneficent feature by the necessary

parties, as a principle of the law of nations, we shall be ready not only

to agree to it, but even to propose it, and to lead in the necessary

negotiations.

" This paper is, in one view, a conversation merely between yourself

and us. It is not to be made public. On the other hand, we confide

in your discretion to make such explanations as will relieve yourself

of embarrassments, and this Government of any suspicion of incon-

sistency or indirection in its intercourse with the enlightened and

friendly Government of France."

Mr. Seward, See. of State, to Mr. Dayton, min. to France, No. 27, July 6,

1861, Dip. Cor. 18G1, 215.

See Mr. Dayton to Mr. Seward, No. 12, June 22, 1861, Dip. Cor. 1861, 213.

It may be observed, however, that in the place here cited only brief

extracts from Mr. Dayton's dispatch are printed, insufficient to dis-

close the action he had taken. It appears by a note of Mr. Dayton to

the minister of foreign affairs of Aug. 2, 1861, that he had on the

31st of May proposed the accession of the United States with the

Marcy amendment. (Dip. Cor. 1861, 223.)

See, also, Mr. Dayton to Mr. Seward, No. 15, July 5, 1861, Dip Cor. 1861,

218.

On August 2, 1861, Mr. Dayton, who had then received Mr.

Seward's No, 27, of July 6, 1861, wrote to the French minister of

« I. e., Sweden and Norawy.
6 I. e., Anhalt-Dessau-Coethen.
c Frankfort should be added to the list. See supra, p. 562.
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foreign affairs, offering the unconditional adhesion of the United

States to the Declaration of Paris.

On the 20th of August, M. Thouvenel, who was acting in concert

with Lord John Russell, inclosed to Mr. Dayton the text of a written

declaration which he proposed to make, on signing the convention

concerning the declaration of Paris. The proposed declaration read

as follows: "In affixing his signature to the convention . . .

the undersigned declares, in execution of the orders of the Emperor,

that the Government of His Majesty does not intend to undertake, by

the said convention, any engagement of a nature to implicate it,

directly or indirectly, in the internal conflict now existing in the

United States."

In a personal interview with Mr. Dayton, M. Thouvenel explained

that his reason for intending to make this declaration was that the

provisions of the convention might be construed by the United States

as binding the English and French Governments to pursue and

punish Confederate privateers as pirates, and it was deemed necessary

to repel this inference. Mr. Dayton objected to the proposed declara-

tion, and intimated that he might be under the necessity of referring

the matter to his Government.

Mr. Dayton, min. to France, to Mr. Seward, Sec. of State, No. 24, Aug. 2,

1861, Dip. Cor. 18G1, 222-224.

See, also, same to same. No. 35, Aug. 22, 1861, and No. 37, Aug. 29, 18G1,

Dip. Cor. 1861, 226-228, 228-231.

On August 17, 1861, Mr. Dayton was instructed to suspend nego-

tiations till the result should be known of the request which Mr.

Adams had been instructed to make for " explanations " from Lord

John Russell.

Mr. Seward, Sec. of State, to Mr. Dayton, min. to France, No. 41. Aug. 17,

1861, Dip. Cor. 18(51, 224.

See, also, same to same. No. 53, Sept. 5, 18()1, id. 231.

" The obscurity of the text of the declaration which Mr. Thouvenel

submits to us is sufficiently relieved by liis verbal exphmations. . . .

He said . . . that we could deal with these people as we choose,

and they (England and PVance) could only express their regrets on

the score of humanity if we should deal with them as pirates, but

that they could not participate in such a course. . . . France

declines to receive that adhesion [of the United States to the Declara-

tion of Paris], unless she 1h' allowed to make a sj)e(ial declaration,

which would constitute an additional and qualifying article, limiting

the obligations of France to the United States to a narrower range

than the obligations which the United States must assume towards

Franco and towards every other one of the forty-six .sovereigns who
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are parties to it, and narrower than the mutual obligations of all

those parties, including France herself. . . .

" I know that France is a friend, and means to be just and equal

towards the United States. I must assume, therefore, that she means

not to make an exceptional arrangement with us, but to carry out the

same arrangement in her interpretation of the obligations of the

Declaration of the Congress of Paris in regard to other powers. Thus
carried out, the Declaration of Paris would be expounded so as to

exclude all internal conflicts in states from the application of the

articles of that celebrated degjaration. Most of the wars of modern

times—perhaps of all times—have been insurrectionary wars, or

'• internal conflicts." If the position now assumed by France should

thus be taken by all the other parties to the declaration, then it would

follow that the first article of that instrument, instead of being, in

fact, an universal and effectual inhibition of the practice of pri-

vateering, would abrogate it only in wars between foreign nations,

while it would enjoy universal toleration in civil and social

wars. ...
" I can not, indeed, admit that the engagement which France is

required to make Avithout the qualifying declaration in question

would, directly or indirectly, implicate her in our internal conflicts.

But if such should be its effect, I must, in the first place, disclaim

any desire for such an intervention on the part of the United States.

The whole of this long correspondence has had for one of its objects

the purpose of averting any such interA^ention. If, however, such an

intervention Avould be the result of the unqualified execution of the

convention by France, then the fault clearly must be inherent in the

Declaration of the Congress of Paris itself, and it is not a result of

anything that the United States have done or proposed. . . .

" You will inform Mr. Thouvenel that the proposed declaration on

the part of the Emperor is deemed inadmissible by the President of

the United States; and if it shall be still insisted upon, j'ou will then

inform him that you are instructed for the present to desist from

further negotiation on the subject involved."

Mr. Seward, Sec. of State, to Mr. Dayton, inin. to France, No. 5G, Sept.

10, 1801, Dip. Cor. 1801, 233.

See M. Thouvenel to Mr. Dayton, Sept. 9, 1801, formally stating the

specific grounds of exception to the unconditional adhesion by the

United States to the Declaration of Paris, under the conditions then

existing. He maintained that such a reservation as he proposed was
essential, since the Cabinet of Washington might " be led, by the par-

ticular point of view in which it is placed, to draw from the act

which we are ready to conclude such consequences as we should now
absolutely reject." (Dip. Cor. 1801, 230, 237.)
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Mr. Dayton communicated to M. Thouvenel a copy of Mr. Seward's No.

5(j, of Sept. 10, 18G1. M. Thouvenel merely acknowledged its receipt,

thus tacitly treating the negotiation as closed. (Dip. Cor. 1801, 238,

239.)

In a similar sense, see Mr. Seward, Se<'. of State, to Mr. Dayton, No. 137,

April 8, 18G2, MS. Inst. France, XVI. 137.

On July 11, 1861, Mr. Adams, American minister in London, form-

ally proposed to Lord John Russell the conclusion of a convention

for the adhesion of the United States to the Declaration of Paris.

On the ISth of July, Jjord John Russell, in reply, stated that the

mode of adhering to the declaration by those who were not originally

parties to it was by simple notification, and that as the object of the

declaration was to obtain a general concurrence upon questions of

maritime law, it embraced various powers and did not contemplate

an insulated engagement between only two of them; but he added

that, if Her Majesty's Government should be assured that the United

States were ready to enter into a similar engagement with France and

the other maritime powers, they would, in order to save time, advise

the Queen to enter into a convention on the subject so soon as they

should 1h' informed that a similar convention was ready for signature

between the United States and France, so that they might be signed

simultaneously.

Mr. Adams, min. to England, to Mr. Seward, Set\ of State. No. 17. July

10, 18<)1, and accompanying corresinrndence. Dip. Cor. 1801, 97-100.

See, also, Mr. Adams to Mr. Seward. No. 2. May 21. 1801, Dip. Cor. 1801.

74, 78; Mr. Seward to Mr. Adams, No. 32, .July 1. 1801, id. 9.1; Mr.

Adams to Mr. Seward. No. 20. July 20. 1801, id. lo.'j.

»

On July 29, 1801, Mr. Adams informed Lord John Russell that he

had l)een in correspondence with Mr. Dayton, at Paris, and that Mr.

Dayton had desired to ascertain whether perseverance in the attempt

to secure the Marcy amendment would i)e fruitless in England. Mr.

Adams said that he had expressed to Mr. Dayton the Ix'lief that it

would lx» so, and he wished to learn whether this view was correct.

Lord John Russell replied, July 'M, that Mr. .Vdams's statement

was ''perfectly correct;" that he considered the Marcy amendment
inadmissible. Put he added that, if a convention should be signed,

the engagement on the part of (Ireat Britain would be " prosj>ective
"

and would " not invalidate anything aln-ady done."

Mr. Adams, in transmitting this corrcspondenc*' to his (lovciiiincnt,

said that he did not understand the meaning of this phrase.

Mr. .\<lams, min. to Knglnnd. to Mr. Seward. Se<-. of State. No. 22. .\n«.

2, 1801, and ac«-ompanying ("orrespondi'm-v. Dip. Cor. INIl, ins llo.
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On receiving the correspondence, Mr. Seward sent to Mr. Adams,
on August 17, 1861, an extended instruction. Mr. Seward considered

unimportant the proposed declaration that the operation of the con-

vention should be " prospective " only, but he saw difficulties in the

way of accepting the declaration that the signature of the convention

should not invalidate " anything already done." He desired Great

Britain to specify what the thing was already done that was not to

be invalidated.

Mr. Seward, Sec. of State, to Mr. Adams, ruin, to England, No. 61, Aug.

17, 1861, Dip. Cor. 1861, 112.

Two days after the foregoing instruction was signed, Mr. Adams
received from Earl Russell, under date of the 19th of August, a draft

of a proposed written declaration to be made, on the signing of the

convention. Like the declaration proposed by M. Thouvenel in

Paris, it declared, mutatis mutandis, that the British Government,

in signing the convention, did " not intend thereby to undertake any

engagement which shall have any bearing, direct or indirect^ on the

internal differences now prevailing in the United States." On receiv-

ing this communication, Mr. Adams deemed it advisable to suspend

action till he should receive further instructions; and, with this end

in view, he addressed to Earl Russell, on the 23rd of August, a long

note setting forth his reasons for declining to fix a day for the sign-

ing of the convention. In this, note Mr. Adams fully reviewed the

course of the negotiations, and argued that it would be better that

the convention should not be signed, than that it should be accepted

with " a particular exception, susceptible of so wide a construction,"

as the proposed declaration.

To this note Earl Russell replied on August 28, 1861. After

recapitulating the various steps in the negotiations, he explained the

meaning and purpose of his proposed declaration as follows:

" On some recent occasions, as on the fulfillment of the treaty of

1846, respecting the boundary, and Avith respect to the treaty called

by the name of the ' Clayton-Buhver treaty,' serious differences have

arisen with regard to the precise meaning of words, and the intention

of those who framed them.
•' It was most desirable in framing a new agreement not to give rise

to a fresh dispute.

" But the different attitude of Great Britain and of the United

States in regard to the internal dissensions now unhappily prevailing

in the United States gave warning that such a dispute might arise

out of the proposed convention.

" Her Majesty's Government, upon receiving intelligence that the

President had declared by proclamation his intention to blockade the
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ports of nine of the States of the Union, and that Mr. Davis, speaking

in the name of those nine States, had declared his intention to issue

letters of marque and reprisals, and having also received certain

information of the design of both sides to arui, had come to the con-

clusion that civil war existed in America, and Her Majesty had there-

upon proclaimed her neutrality in the approaching contest.

" The Government of the United States on the other hand, spoke

only of unlawful combinations, and designated those concerned in

them as rebels and pirates. It would follow logically and consist-

ently, from the attitude taken by Her Majesty's Government, that the

so-called Confederate States, being acknowledged as a belligerent,

might, by the law of nations, arm privateers, and that their privateers

must be regarded as the armed vessels of a belligerent.

" With equal logic and consistency it would follow, from the posi-

tion taken by the United States, that the privateers of the Southern

States might be decreed to be pirates, and it might be further argued

by the Government of the United States that a European power sign-

ing a convention with the United States, declaring that privateering

was and remains abolished, would be bound to treat the privateers of

the so-called Confederate States as pirates.

" Hence, instead of an agreement, charges of bad faith and viola-

lion of a convention might be brought in the United States against

the power signing such a convention, and treating the privateers of

the so-called Confederate States as those of a belligerent power.
'" The undersigned had at first intended to make verbally the decla-

ration proposed. But he considered it would l)e more clear, more
open, more fair to Mr. Adams to put the declaration in writing, and

give notice of it to Mr. Adams before signing the convention."

Mr. Adams to Earl Russell, Auk. 23, 1801,- Dip. Cor. 18G1, 120; Earl Rus-

sell to Mr. Adauis, Aug. 28. 1801, Id. 128,120.

Writing to Mr. xVdams on September 7, 1861, before the receipt of

Earl Russell's note to the latter of the 28th of August, Mr. Seward,

perceiving the object of the proposed declaration, declared it to be
" inadmissible," on the following grounds:

1. That it "would be virtually a new and distinct article incor-

porated into the projected convention."

2. That to admit such an article would l>e " to permit a foreign

power to take cognizance of and adjust its relations upon assumed

internal and purely domestic ditTerences existing within our own
country."

3. That the proposed declaration was not nnitual.

4. That it "would Ih' a substantial and even a ra<li(al (U'parture

from the declaration of the Congress of Paris."
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Mr. Seward, Sec. of State, to Mr. Adams, uiin. to England, No. 83, Sept.

7. 1861. Dip. Cor. 1801. 125.

In the course of this insti'uction, Mr. Seward said: " It is my desire that

we may withdraw from the subject carrying away no feelings of pas-

sion, prejudice, or jealousy, so that in some happier time it may be re-

sumed, and the important objects of the proposed convention may be

fully secured. I believe that that propitious time is even now not

distant; and I will hope that when it comes Great Britain will not

only willingly and unconditionally accept the adhesion of the United

States to all the benignant articles of the declaration of the congress

of I'aris, but will even go further, and, I'elinquishing her i)resent

objections, consent, as the United States have so constantly invited,

that the private property, not contraband, of citizens and subjects of

nations in collision shall be exempted from confiscation e(iually in

warfare waged on the land and in warfare waged upon the seas,

which are the connnon highways of all nations.

" Regarding this negotiation as at an end. the (piestion arises, what,

then, are to be tlie views and policy of the United States in i*egard

to the rights of neutrals in maritime war in the present case. My
previous despatches leave no uncertainty upon this point. We regard

Great Britain as a friend. Her Majesty's flag, according to our

traditional principles, covers enemy's goods not contraband of war.

Goods of Her Majesty's subjects, not contraband of war, are exempt

from confiscation, though found under a neutral or disloyal flag.

No depredation shall be conunitted by our naval forces or by those

of any of our citizens, so far as we can prevent it. upon the vessels or

l)roperty of British subjects. Our blockade, being effective, must be

respected.

" The unfoi'tunate failure of our negotiations to amend the law of nations

in regard to maritime war does not make us enemies, although, if

they had been successful, we should have perhaps been more assui'ed

friends.

"Civil war is a calamity from which certainly no people or nation that

has ever existed has been always exempt. It is one which probably

no nation ever will escape. Perhaps its most injurious trait is its

tendency to subvert the good understanding and break up the rela-

tions existing between the distracted state and friendly nations, and

to involve them, sooner or later, in war. It is the desire of the

United States that the internal differences existing in this country

may be confined within our own borders. I do not suffer myself for

a moment to doubt that Great Britain has a dasire that we may be

successful in attaining that object, and that she looks with dread
upon the possibility of being herself drawn into this unhappy inter-

nal controversy of our own. I do not think it can be regarded as

disrespectful if you should remind Lord Russell that when, in 1838,

a civil war broke out in Canada, a part of the British dominions adja-

cent to the United States, the Congress of the United States passed

and the President executed a law which effectually prevented any
intervention against the Government of Great Britain in those inter-

nal differences by American citizens, whatever might be their mo-
tives, real or pretended, whether of interest or sympathy. I send

you a copy of that enactment. The British Government will judge
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for itself whether it is suggestive of any measures on the part of

Great Britain that might tend to preserve the peace of the two coun-

tries, and, through that way, the peace of all nations." (Id. 127.)

As to the signature by Mr. Casslus M. Clay and Prince Gortschakoff, in the

autumn of 18(31, of a treaty for the amelioration of the rigors of mari-

time war, and its subse<iuent postponement and abandonment, by

mutual consent of the twd Governments, see Mr. Seward, Sec. of

State, to Mr. Clay, min. to Russia, No. 19, Oct. 23, 18G1, MS. Inst

Russia, XIV. 2.38; same to same, Nos. 20 and 2G, Nov. 9, 1801, and

Jan. 8, 18G2, id. 239, 244; Mr. Seward, Sec. of State, to Mr. Stoeckl,

Rusian min., Jan. 8, 1862, MS. Notes to Russian Leg. VI. 114; Mr.

Seward, Sec. of State, to Mr. Clay, min. to Russia, No. 32, March 0,

1862, MS. Inst. Russia, XIV. 249.

H. Doc. 551—vol 7 38
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I. COURTS.

§ 1222.

The court of appeals in prize causes erected by the Continental

Congress had power to revise and correct the sentences of the State

courts of admiralty.

United States v. Judge Peters (1809), 5 Cranch, 115.

584
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" The papers of the Continental Congress preserved in this Depart-

ment have been thoroughly examined, and the only records of the

board of admiralty which have been found relate solely to the pro-

ceedings of Congress. . . . The adjudication of prize cases does

not appear to have been made the duty of the said board; and as it

was left to the courts, the establishment of which was ' recommended to

the several legislatures in the United Colonies ' by article 4 of the

resolution of Congress forming the United States Navy (November

25, 1775), it was not subject to the interference of Congress except in

cases of appeal (see article 6th, same resolution)."

Mr. Brown, chief clerk, Department of State, to Mr. Wing, chief clerli,

Department of Justice, July 24, 1879, 129 MS. Dom. Let. 208.

District courts of the United States possess all the powers of a

court of admiralty, both instance and prize, and may award restitu-

tion of property claimed as prize of war by a foreign cai)tor.

Glass V. The Sloop Betsey (1794), 8 Dall. (5.

Proceedings against the ship and cargo are to be had before the dis-

trict court of the United States according to the laws of Congress and

the usage and practice of courts of admiralty in prize causes.

I^', At. Gen.. 1798, 1 Op. 85.

The jurisdiction of the Supreme Court of the United States in

prize cases is appellate only, and a claim can not for the first time bo

interposed there; but, where a case was disposed of in the district

court without proper opportunity to claimants to appear, and the

decree was affirmed by the circuit court, the case was remanded to the

circuit court, with directions to allow a claim to be filed.

The Harrison (1816), 1 Wlieat. 21».s.

The validity of the seizure and tlie question of prize or no prize can

only 1m' (U'termiiu'd in tlie courts iij)()n whicli jurisdiction lias Ikhmi con-

ferred by the sovereign untler whose authority the capture was made.

Neither the President nor any unlitarv officer can estal)lish a conrt

in a conquered country, and authorize it to decide prize cases and ad-

minister the laws of nations.

Jecker r. MontRomery, l.'J llow. 408.

See Sneil r. Faussatt, 1 Wasli. ('. (". 271.

It was within the authority of the President, as coiumandei-in-

chief, to j'stablish courts (hiring the icbellion in portions of tlie insur-

gent territory which were occupied hy the national forces.

The GraiK'shot, J> Wail. 129.
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Neither by the law of nations nor by the French-American treaty

then in force had a French consul in Charleston in 1793 jurisdiction

to condenni as legal prize a British vessel captured and brought into

that port by a French frigate ; and such act is not only a nullity, but

justifies an appeal to the French minister to " interpose efficaciously

to prevent a repetition of the error."

Mr. .Tefferson, Sec. of State, to Mr. Ternant, French min., May 15, 1793.

Am. State Papers, For. Rel. I. 147 ; 3 Jefferson's Works, 500.

See, to the same effect, Mi\ Jefferson, Sec. of State, to Mr. Morris, min.

to France, Aug. IG, 1793, Am. State Papers, For. Rel. I. 167, 4 Jef-

ferson's Works, 39.

This view was taken hy the Supreme Court in Glass v. Sloop Betsey, 3

Dall. G.

By article 28 of the treaty between the United States and Hayti of

November 3, 18G3, it is provided " that in matters of prize ' in all

cases the established courts for prize causes, in the country to which

the prizes may be conducted, shall alone take cognizance of them.'

" The tribunal before which the Haytian Rejniblic and her officers

w^ere brought was hastily improvised for the occasion and consisted

of two commissioners specially appointed on the 21st of October,

1888, to examine the case of the Haytian Republic. It w^as in no sense

' an established court for prize causes,' as stipulated in the treaty, but

had for its special and only authority the order of the provisional

president. Legitime. Its proceedings had scarcely a feature of

formality and regularity. The witnesses before it, whose statements

were generally founded on hearsay and often palpably inconsistent

with established facts, were not even sworn, and no opportunity was

given for defense, although the reasonable delay of four days, two of

which Avere holidays, was requested for that purpose and refused.

" Such proceedings appear only the more indefensible when it is

considered that the provisional president. Legitime, and his minister

for foreign affairs now set up a violation of the municipal law of

Hayti as the ground of the condemnation of the vessel and the im-

prisonment of her officers. The professed character of the connnis-

sion was that of a ' prize court,' and it is so styled in your notes, to

which I have the honor now to reply. The trial of an alleged viola-

tion of Haytian nninicipal law was thus wholly outside its com-

petence. As the tribunal for the examination of such a charge its

proceedings were thus not only confessedly without jurisdiction, but

destitute of regularity, and also palpably violative of the provisions

of the sixth article of the treaty of 1804, which guaranties to citizens

of the United States access to the ordinary courts of justice, and
full opjjortunity to defend their rights and interests before them.

"A prize court is not a court of criminal jurisdiction. ' The con-

demnation of the vessel and cargo' (Bates, Attorney-General, 10
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Opin. Atty. Gen'l, 453) ' in a prize court is not a criminal sentence.

No person is charged with an offense ; and so no person is in condition

tc be relieved and reinstated by a pardon.'
" To such proceedings as those of the special Haytian commission

above described, it is the opinion of the Department that the doc-

trines set forth in your note of the 19th instant, in relation to appeals

from the decisions of prize tribunals, have no application. Such
rides can be held to apply only to the procedure of regularly estab-

lished courts acting within the limits of their competency, and from

whose decisions appeals are provided for. It can not he admitted that

the decrees of an extraordinary connnission, which assumes to act in

disregard of treaties and the law of nations, must stand unquestioned

as a subject for judicial review, or that the persons who have been

deprived of their proj)erty or of their personal freedom by such

decrees are bound to seek judicial relief. Those doctrines apply only

to the regular and formal proceedings of the established judicial

courts of a country, acting according to recognized principles of jus-

tice. In other cases relief and redress may be obtained by direct

appeal to the government of the individuals whose rights of person

and property have been invaded.''

Mr. Bayard, Sec. of State, to Mr. Preston, Haytian niin. Nov. liS. 1888,

Far. Rel. 1888, I. 1001, 1(X«.

The Haytian Government was re<iuired to release the ship and pay an

indemnity.

The United States not having acknowledged the existence of a

Mexican Republic or State at war with Spain, the Sujireme Court

d(X's not recognize the existence of any lawful court of prize at Gal-

veston,

The Nueva Anna and Liebre. (J Wheat. 103.

The proceedings of a prize court of the Confederate States are of

no validity in the United States, and a condemnation and sale by such

a court do not convey any title to the purchaser, or confer upon him

any right to give a title to others.

The Liila, 2 Sprajjue. 177.

II. Jl ItlSniCTlOX.

1. COIKTS OF CaI'TOK'S ColNTKY.

Process was issued by the United States district court at Pliiladcl-

phia for the seizure of the French private<'r f't/ssh/s and the arrest of

l»er commander, Samuel Davis, in a suit for damages i)y the owner of
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an American vessel and cargo which the Cassius had captured on the

high seas and carried into Port de Paix, where they were condemned.

Though it was alleged that the Cassius was fitted out in the United

States in violation of their laws, and that Davis, her commander, was

a citizen of the United States, the Supreme Court issued a writ of

prohibition to the district court, on the ground that the trial of

prizes made by French cruisers on the high seas and brought within

the French jurisdiction belonged of right and exclusively to the

French tribunals, and that French cruisers and their officers ought

not to be held to answer in the United States for such transactions.

The writ observed that the libel did not allege that the Cassius was
fitted out either by the French Republic or by Davis, or that she was

at the time the property of that Republic, or that Davis was con-

cerned in the fitting out, or that he was retained in the French service

in the United States.

United States r. Richard Peters (1795), 3 Dall. 121.

The reporter, in a note to this case (p. 132), says that the libel for dam-
ages was accordingly superseded ;

" but an information, Ketland qui

tarn, etc., was immediately afterwards filed in the circuit court

against the corvette, for the illegal outfit in violation of the act of

Congress, and the vessel being thereupon attached, an application

was made to Judge Peters, to discharge her on giving security, but

the judge was of opinion, that he had no power as the district judge,

to make such an order in a cause depending in the circuit court. The
French minister, then deeming (as I have been informed) this prose-

cution to be a violation of the rights and property of the Republic,

delivered a i-emonstrance to our Government ; and, converting the

judicial inquiry into a matter of state, abandoned the corvette, and

discharged the officers and crew. See 2 vol., p. 3G5. Ketland qui

tam versus The Cassius."

The exclusive cognizance of prize questions belongs in general to

the capturing power, and the courts of other countries will not under-

take to redress alleged marine torts committed by public armed ves-

sels in assertion of belligerent rights. This applies to privateers,

duly commissioned.

L'Invincible, 1 Wheat. 238.

The court of admiralty of the State of Delaware had, in accordance

with common-law doctrine, jurisdiction of a prize made at Wliite-

hall landing, in Little Duck Creek, in the body of Kent County.

W. B. V. Latimer, Delaware Court of Errors, 1788, 4 Dall. App. I.

The power of the courts in the United States to adjudge prize cases

is dependent upon legislation by Congress.

The Mary and Susan, 1 Wheat. 46.

The legislation of the United States in reference to prizes is to be found

in the following statutes: (1) Act in respect to right of salvage in
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case of reprisals, Mar. 3, 1800, 2 Stat. 16. (2) Supplementary act of

Jan. 27, 1813, id. 792. (3) Act simplifying process of seizure. Mar.

25, 1862, 12 Stat. 374. (4) Sec-tions 2, 6, and 12 of the act of July

17, 1862, in reference to the U. S. Navy, id. 600. (5) Act regulating

prize procedure. Mar. 3, 1863, id. 759. (6) Act regulating prize

procedure and distribution, June 30, 1864. 13 Stat. 306, 314 ; act for

the reorganization of the Navy and Marine Corps, Mar. 3, 1899, 30

Stat. 1004.

" The prize court of an alh'^ can not condemn. Prize or no prize, is

a question belonging exclusively to the courts of the country of the

captor."

1 Kent, Comm. 103 ; Glass v. Sloop Betsey, 3 Dall. 6.

The United States have the right to order an uncondemned ship,

captured by the subjects of a foreign power, out of their territory.

Lee, At. Gen., 1797, 1 Op. 78. See 8 Hamilton's Works, by Lodge, 304.

The owner, master, supercargo, and crew of a Haytien schooner

filed a libel for a marine trespass in the United States district court

for the .southern di.strict of New York against the owners of an

American privateer. The evidence showed that the privateer seized,

robljed. and plundered the schooner, and maltreated some of her crew,

and then permitted her to proceed on her course. The name of the

privateer was the Scourge, commanded by Samuel Eames. Objec-

tion was made to the jurisdiction of the court. Held, that the court

had, independently of the provisions of the prize act of June 2C,

1812, chapter 107, and by virtue of its general maritime jurisdiction,

authority to entertain tlie suit. The court said that this point had

l»een so repeatedly decided that it could not be permitted again to be

judicially brought into doubt.

The Amiable Nancy (1818), 3 Wheat. 546.

Wheaton refers, in a footnote, to the api)endix to volume 2 of his rejjorts.

Note 1. p. 5.

See, also, Jecker v. Montgomery, 13 How. 498.

When the courts have acquired jurisdiction of cases of nuiritime

capture, the political dopartmciit of the (Jovernment should postpone

the consideration of questions concerning reclamations and indem-

nities until the judiciary has finally performed its functions in these

ca.ses.

Bates, At. Gen. 18<>4, 11 Op. 117.

" Your letter of the 2d instant has been received. You state your

purpose to visit Europe this summer, and make enquiries respecting

tlie treatment you would receive should war break out iM'tween

England and Russia, and the Hritish steamer on which you take pas-

sage be captured by a liu.ssian cruiser.
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" Neutral passengers in such a case, like neutral goods not contra-

band of war, found on board a belligerent vessel, are exempt from the

jurisdiction of any prize court before which the vessel when captured

might be taken. The captor would be under no obligation to trans-

port either passengers or goods, being neutral, to any other port of

debarkation than that where a competent prize court may sit.

" The Department usually abstains from answering hypothetical

questions on points of international law which are usually treated

of in the standard text-books, but the answer herein conveyed seems

due to your courteous enquiry."

Mr. Bayard, Sec. of State, to Mr. Boya, May 5, 1885, 155 MS. Dom. Let.

286.

2. Possession of the Captueed Pbopebty.

§1224.

See supra, § 1212.

A captor may, under imperative circumstances, sell the captured

property and subject the proceeds to the adjudication.

Although it is the duty of the captor promptly to take the' cap-

tured property before a prize court, yet he may, under imperative

circumstances, sell it and subject the proceeds to adjudication.

Jecker v. Montgomery. 1.3 How. 498 ; Fay v. Montgomery, 1 Curtis, 266.

See Lee, At. Gen. 1797, 1 Op. 78.

The American schooner Fortitude, having been captured by a

French privateer under the Milan decree, was taken into the Dutch
island of St, Martins and left there, while the prize master proceeded

to the French island of Guadaloupe, with a copy of the schooner's

papers, for the purpose of instituting proceedings for condemnation.

Sentence of condemnation was pronounced, but in the meantime the

Dutch governor of St. Martins, acting under the laws and constitu-

tion of the island and without authority from the tribunal at Guada-
loupe, had sold the schooner and cargo ; and a part of the cargo was
brought to the United States, where a libel was filed for its recovery.

In support of this claim it was urged that the jurisdiction of the

prize court depended on the possession of the thing ; that the sentence

was a formal decision by w^hich a forcible possession was converted

into a civil right ; and that, the possession being gone, there was noth-

ing on which the sentence could operate. Held that, however just

this reasoning might be where the possession of the captor had been

divested by an adversary force, as in cases of recapture, rescue, or

escape, it did not apply to the present case, in which the possession

was not an adversary possession, but the possession of a person claim-
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ing under the captor. " The sale," said the court, " was made on the

application of the captor, and the possession of the vendee is a con-

tinuance of his possession. The capture is made by and for the gov-

ernment; and the condemnation relates back to the capture, and

affirms its legality."

Williams v. Armroyd (1813), 7 Crancli, 42.3.

A prize court may take jurisdiction of property captured on a ves-

sel, although the vessel was not brought under its cognizance.

The Advocate, Blatchf. Pr. Cas. 142.

Permission to a foreign public ship to land goods in our ports does

not involve a pledge that, if illegally captured, they shall be exempted

from the ordinary ojjeration of our laws. Though property may be

condemned in the courts of the captor while lying in a neutral port,

it must be in the possession of the captor there at the time of the con-

denmation, for if the captor's possession has previously been divested

the condemnation is invalid.

The Saiitissinia Trinidad. 7 What. 2S.'?. attinnins S. ('.. 1 Brock. 478.

" The Supreme Court of the United States has followed the

English rule, and has held valid the condenmation, by a Ijelligerent

court, of prizes carried into a neutral port and remaining there, ihe

practice being justifiable on the ground of convenience to belligerents,

as well as neutrals; and though the prize was, in fact, within neutral

territory, it was still to be deemed under the control or sith poteHtate

of the captor, whose possession is considered as that of his sovereign.

It may, also, l)e remarked, that tlie rule thus established by the highest

courts of Enghmd and tlie United States, is sanctioned by the practice

of France, Spain, and Holland. But several French publicists deny

its legality. For the .same reason that a prize court of the captor

may condemn captured property while in a neutral port, it nuiy con-

demn such property situate in any foreign port which is in the mili-

tary possession of the captor. 'As a general rule," says Chief Justice

Taney, delivering the opinion of the Supreme Court, ' it is the duty

of the captor to bring it within the jurisdiction of the prize court of

the nation to which it belongs, and to institute proceedings to have it

condemned. This is re<iuiri'd by the act of Congress in cases of caj)-

ture by ships-of-war of the United States; and this act merely en-

forces the performance of a duty imposed uj)()n the captoi- by the

law of nations, which, in all civilised countries, secures to the cap-

tured a trial in a court of (:omiK»tent jurisdiction, before he can be

finally deprived of his proj)erty. Hut there are cases where, from

existing circumstances, the captor may be e.xcuM'd from the ju'iform-

ance of this duty, and may sell, or otherwise dispose of, the property.
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before condemnation. And where the commander of a national ship

can not, without weakening inconveniently the force under his com-

mand, spare a sufficient prize crew to man the captured vessel, or

where the orders of his Government prohibit him from doing so, he

may lawfully sell or otherwise dispose of the captured property in a

foreign country, and may afterwards proceed to adjudication in a

court of the United States.' A\Tieaton, Hist. Law of Nations, 321

;

Jecker et al. v. Montgomery, 13 Howard R. 516; The Peacock, 4 Rob.

185 ; Hudson v. Guestier, 4 Cranch R. 293 ; Williams et al. v. Armoyd,
7 Cranch R. 523; The Arabella and Madeira, 2 Gallis. 368; The
Henric and Maria, 6 Rob. 138, note ; the Falcon, 6 Rob. 198 ; La Dame
Cecile, 6 Rob. 257."

2 Halleck's Int. Law (3d ed., by Baker), 405.

3. Cases of Violated Neutrality.

§ 1225.

Property captured in violation of the neutrality of the United

States (i. e., within territorial waters) or captured on the high seas

by a cruiser fitted out or armed in violation of the neutrality of the

United States, will, if retained or brought within the jurisdiction of

the United States be judicially restored.

The Estrella, 4 Wheat. 298; the Santissima Trinidad, 7 Wheat. 283; the

Gran Para, 7 Wheat. 471.

See, also, L'Invincible, 1 Wheat. 238, 244, note.

" There are two apparent exceptions to this exclusive jurisdiction

of the prize courts of the captor's country over questions of prize:

1st, where the capture is made within the territory of a neutral state,

and, 2nd, where it is made by a vessel fitted out within the terri-

tory of the neutral state. In either of these cases the judicial

tribunals of the neutral state have jurisdiction to determine the

validity of captures so made, and to vindicate its own neutrality by
restoring the property of its own subjects, or of other states in amity

with it. 'A neutral nation,' says the Supreme Court of the United

States, ' which knows its duty, will not interfere between belliger-

ents, so as to obstruct them in the exercise of their undoubted right

to judge, through the medium of their own courts, of the validity of

every capture made under their respective commissions, and to de-

cide on every question of prize law^ which may arise in the progress

of such discussion. But it is no departure from this obligation if, in

a case in which a captured vessel be brought, or voluntarily comes

infra prcesidia, the neutral nation extends its examination so far as

to ascertain whether a trespass has been committed on its own neu-

trality by the vessel which has made the capture. So long as a
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nation does not interfere in the war, but professes an exact impar-

tiality towards both parties, it is its duty, as well as right, and its

safety, good faith, and honour demand of it, to be vigilant in pre-

venting its neutrality from being abused, for the purpose of hostility

against either of them. ... In the performance of this duty, all

the belligerents must be supposed to have an equal interest; and a

disregard, or neglect of it, would inevitably expose a neutral nation

to the charge of insincerity, and to the just dissatisfaction and com-
plaints of the belligerent, the property of whose subjects should not,

under such circumstances, be restored.' These are not, properly con-

sidered, exceptions to the general rule of prize jurisdiction, but are

cases where the courts of a neutral state are called upon to interfere

for the purpose of maintaining and vindicating its neutrality."

Halleck, Int. Law (3d ed., by Baker), II. 395-396.

4. Damages.

(1) BIGHT TO.

§ 1226.

The court of admiralty of Pennsylvania was held to have jurisdic-

tion of an action of damages brought by the captain of an American
privateer against three other American privateers, their owners and
commanders, for wrongfully taking from on the high seas a prize

which he had there captured.

Talbot V. The Commanders and Owners of Three Brigs, High Court of

Errors and Appeals of Pennsylvania, 1784, 1 Dall. 9.5. This was
during the existence of the Articles of Confederation.

It was held that the trespassers were liable at least to the value of the

capture<l vessel. (Ibid.)

" The sovereign is therefore held responsible to the .state whose

citizen the claimant is, that no injustice is done by the capture."

Dana's Wheaton, § 388, note 18<{, p. 48.3.

A court of admiralty (prize as well as instance) of one nation may
carry into effect the decree of an admirahy court of another nation.

And where the decree was for restitution, which could not Ix' spe-

cifically enforced, it was held that damages might be decreed.

Penhallow r. DOane (179;".), 3 Dall. rA.

The right to seize a vessel and send her in for further examination

is not the right to s|)oIiate and injiii-e the pr<)i>er(y (•a|)tiired; and for

any damage or spoliation the captors ai-e answerable to the owners if

the property be not condemned as prize.
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Del Col r. Arnold (179G), 3 Dall. 3.33.

The facts in this case (Del. Col v. Arnold) were as follows: A French

privateer had captured as prize, on the high seas, an American brig,

called the Grand Sachem and owned by the defendant in error. At

the time of talking possession of the brig, a sum of money was re-

moved from her into the privateer ; a prize master and several mar-

iners were put on board of her, and were directed to steer for

Charleston. On their way to Charleston a British frigate captured

the privateer and gave chase to the prize; whereupon the prize

master run her into shoal water, and there she was abandoned by

all on board, except a sailor originally belonging to her crew, and a

passenger. In a short time she drove on shore, was scuttled, and

plundered. The money taken from her by the French privateer,

and taken in the latter by the British frigate, had been condemned

in Jamaica. A libel was filed in the district court of South Carolina

by the defendant in error against Del Col and others, the owners of

the French privateer. When the marshal came with process against

the brig, she was in the joint possession of the custom-house officers

and the privateer's men, the latter of whom prevented the execution

of the process. ThereuiX)n a ship and cargo,, a prize to the privateer,

lying in the harbor of Charleston, were attached by the libelant, and

sold by agreement between the parties, and the proceeds paid into

court, to abide the issue of the suit. The district court pronounced

a decree in favor of libelant for the full value of the Grand Sachem
and her cargo, with interest at 10 per cent from the day of capture

;

declared " that the proceeds of the ship Industry and her cargo, at-

tached in this cause, be held answerable to that amount ;
" and

directed that the defendant in error should enter into a stipulation to

account to the plaintiffs in error for the money condemned as prize to

the British frigate, or any part of it, that he might recover as neutral

property. This decree was affirmed by the circuit court and in turn

by the Supreme Court. So far as this case may be interpreted to

lend support to the idea that the courts of a neutral can take cogni-

zance of the legality of belligerent seizure, it has been severely

criticized by the Supreme Court (L'Invincible. 1 Wheat. 238), and
pronounced to be " glaringly inconsistent " with the acknowledged

doctrine of that court.

The right to abandon and recover for a total loss depends upon

ihe actual state of facts at the time of the offer to abandon, and not

upon the state of the information then received. Hence where, on

information of capture, an offer to abandon was made on July 19,

J80(), but it was afterwards learned that a final sentence of restitu-

tion had been made on the 9th of the same month, it was held that

the plaintiff could not recover for a total loss, though the actual

restitution was not made till several hours after the offer to abandon.

Marshall v. Delaware Ins. Co. (1808), 4 Cranch, 202.

The commander of a United States ship of war is answerable in

damages to persons injured in the execution by him of his instruc-

tions of the President of the United States which are not warranted
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by law. Hence, it was held, in a case of capture under the act of

February 9, 1799, that the captor was answerable in damages for

seizing on the high seas a vessel from a French port, an act not

warranting such seizure, though the instructions of the President

authorized it to be made.

Little r. Barrenie (1804), 2 Cranch. 170.

^Vhenever an officer seizes a vessel as prize he is bound to commit
her to the care of a competent officer and crew, not because the origi-

nal crew, when left on board, in case of seizure of the vessel of a

citizen or neutral, are released from their duty without the assent of

the master, but because of a want of the right to subject the crew

of the captured vessel to the authority of the captor's officer. If a

vessel were seized as prize and no one put on board but the prize-

master, without any undertaking of tlie original ship's company to

navigate her under his orders, the captor might be liable for any loss

that followed from insubordination of the crew.

The Eleanor, 2 Wheat. 345.

The Isabella having been condemned by the Supreme Court of the

United States as a British vessel falsely and fraudulently covered by

Spanish documents, and consequently held to l)e good prize of war (G

Wheat. 1-100), and a claim having been made by Alonzo Benigno

Munoz for reimbursement by Congress, and the Attorney-General

having been requested by the Judiciary Committee to connnunicate

information upon the subject, an answer was filed approving the

reasons of the action of the executive and the judiciary.

Wirt, At. Gou.. 1822, 1 Op. .'".:{(;.

See Dana's Wheaton. § W^, note 18«>.

A captor may, under imperative circumstances, sell the captured

property and subject tiie proceetis to the adjudication of a court of

prize. The orders of the conunander-in-chief not to weaken his force

by detaching an oflicer and crew for the [)riz«', or his own deliberate

and honest judgment, exercised with reference to all the circumstances,

that the public service does not permit him to make such detachment,

will excuses the caj)tor from sending in his pi-ize for adjudication. But

if no sufficient cause is shown to justify the sale, or if the captor has

unreasonably neglected to bring the ([uestion of prize or no prize to an

adjudication, the court may refuse to proceed to an adjudication and

nuiy award restitution, with or without damages, u|)on the ground of

forfeiture of rights bv the captor, although his seizure was oiiginaliy

lawful.

If the captor should lu'glect to pioceed at all, the court may, \\\w\\

a libel filed by the owner for a nuirine trespass, grant a motion to
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proceed to adjudication in a court of prize, or refuse it and at once

award damages. It is the duty of the captor, under the law of

nations (affirmed by act of Congress), to send captured property in

for adjudication by a court of his own country having competent

jurisdiction.

Jecker v. Montgomery, 13 How. 498.

Wanton capture without probable cause subjects the captor to

damages.

The Thompson, 3 Wall. 155 ; the Dashing Wave, 5 Wall. 170.

The British ship Bestormel, laden with coal for the Spanish fleet,

and which had followed the fleet from Porto Rico to Curasao, was

captured by a United States cruiser while endeavoring to enter the

port of Santiago de Cuba, where the Spanish fleet then lay. Judge
Locke, of the United States district court for the southern district of

Florida, although he considered the ship liable to capture and her

cargo, at least, to condemnation, being desirous to give the owners

the benefit of every doubt, released the ship, but allowed nothing for

freight or for costs or expenses. With reference to a claim which

the master of the Restormel afterwards sought to make for the value

of provisions supplied by him to the American prize crew, the Navy
Department expressed the opinion " that the item of claim for pro-

visions consumed by the prize crew should be considered, together

with the claims for damages presented to the court, as a loss which

resulted from the employment of the ship at the time of her capture

and for which the captors were not liable."

Mr. Day, Sec. of State, to Sir Julian Pauncefote, British ambass., Aug.

6, 1898, MS. Notes to British Leg. XXIV. 276.

A claim was made by the master of the British vessel E. R. Nieker-

fion for damages and losses consequent upon her alleged wrongful

capture and detention by an American man-of-w ar. It appeared that

the prize court, in discharging the vessel, decided that there was rea-

sonable cause for capture. The Attorney-General held that, with

the rendition of its decision, the jurisdiction of the prize court ended,

but suggested that there appeared " to be ample jurisdiction in the

Court of Claims to determine the case, either upon petition of the

claimant or by reference and transmission from the Department of

State." In this relation the Attorney-General called attention to

section 1068 of the Revised Statutes of the United States, and to the

authorities there cited in the margin, especially to the case of the

United States v. O'Keefe, 11 Wall. 178.

Mr. Hay, Sec. of State, to Sir Julian Pauncefote, British ambass., Dec. 6,

1898, No. 1279, MS. Notes to British Leg. XXIV. ,397.

See, also, same to same. No. 1409, April 17, 1899, id. 498.
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The court having ordered in The Paqiiete Habana, 175 U. S. 677,

that the proceeds of the vessels and cargoes should be restored to the

claimants with compensatory and not punitive damages and costs,

and it appearing that the damages allowed were excessive, the cases

Avere remanded to the district court for further proceedings. It was
also ordered that, under the circumstances of the case, the decree

should be entered against the United States and not against the

captors individually.

The Paquete Habana (1903), 189 U. S. 453.

(2) MEASUBE.

§ 1227.

In a suit by the owners of captured property, lost through the fault

and negligence of the captors, the value of the captured vessel, and
the prime cost of the cargo, with all charges, and the premium of

insurance, were allowed in ascertaining the damages.

The Anna Maria, 2 Wheat. 327.

A vessel and cargo having been condemned under the nonimporta-

tion laws, and a question having arisen as to whether damages should

be computed from the date of the bond given for the appraised value

of the cargo, or from the decree of condemnation of the district court,

it was held " that the damages should he computed at the rate of six

per centum on the amount of the appraised value of the cargo, includ-

ing interest from the date of the decree of condemnation in the dis-

trict court."

The Diana (1818), 3 Wheat. 58.

On an illegal capture the original wrongdoers may be made re-

sponsible beyond the loss actually sustained in case of gross and
wanton outrage; but the owners of the offending privateer, who are

only constructively liable, are not lial)le for punitive damages.

The Amiable Nancy, 3 Wlieat. 540.

See Talbot v. Three BrlRS, 1 Daii. 95.

If property has l)eon wrongfully brought into the United States,

and the duty paid by a wrongful captor, and a decree of restitution

is made after a sale, the captor is liable on such a decree only for the

balance, withotit interest, after deducting the amount paid as duties.

The Santa Maria. 10 Wlieat. 431.



598 PRIZE COURTS AND PROCEDURE. [§§ 1228, 1229.

(3) PROBABLE CAUSE.

§ 1228.

See supra, § 1209.

Prize courts properly deny damages or costs where there has been

probable cause for seizure. Probable cause exists where there are

circumstances sufficient to warrant suspicion, though not sufficient to

warrant condemnation.

The Thompson, 3 Wall. 155.

See, also, The Dashing Wave, 5 Wall. 170 ; Lushington, Prize Law, §§ 25, 04.

A Spanish vessel seized as a prize on April 22, 1898, when there

was probable cause for the seizure, but which was exempted from

seizure and condemnation by the subsequent proclamation of April

26, is not entitled to damages or costs on restitution. Decree, (D. C.

1898) 87 Fed. Rep. 927, reversed.

The Buena Ventura v. United States, 175 U. S. 384.

" In all prize cases where claims for indemnity were presented to

the Department of State by foreign governments on behalf of their

subjects for seizures made by our war vessels [during the war with

Spain], the rule adopted was to reject claims for indemnity in cases

where the prize court had found probable cause, and to refer to

the Court of Claims all claims for indemnity in cases where probable

cause may not be found."

Mr. Hay. Sec. of State, to Attorney-General, Jan. 5, 1900, 242 MS. Dom.
Let. 133.

III. JVRINPRiDEXCE.

1. Principles Observed.

§,1229.

On questions of belligerent and neutral rights the Supreme Court

will recognize the decisions of the courts of every country, so far as

they are founded on a law common to every country, not as authori-

ties, but with respect. The decisions of the courts of every foreign

civilized land show in a given case how the law of nations is under-

stood in such lands, and will be considered in adopting the rule which
is to prevail in the United States.

Thirty Hogsheads of Sugar v. Boyle, 9 Cranch, 191.

" Without taking a comparative view of the justice or fairness of

the rules established in the British courts, and of those established in

the courts of other nations, there are circumstances not to be excluded
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from consideration, which give to those rules a claim to our attention

that we can not entirely disregard. The United States having, at one

time, formed a component part of the British Empire, their prize

law Avas our prize law. When we separated, it continued to be our

prize law, so far as it was adapted to our circumstances and was not

varied by the power which was capable of changing it.

" It will not be advanced, in consequence of this former relation

between the two countries, that an}^ obvious misconstruction of public

law made by the British courts, will be considered as forming a rule

for the American courts, or that any recent rule of the British

courts is entitled to more respect than the recent rules of other coun-

tries. But a case professing to Ix' decided on ancient principles will

not lie entirely disregarded, unless it be very unreasonable, or be

founded on a construction rejected by other nations."

Marshall, C. J., Thirty Hogsheads of Sugar v. Boyle (1815). «J Cranch,

191, 198.

" I remember with pleasure that I once heard you assert this princi-

ple [free ships free goods], but in Congress and in the Supreme Court

I am sorry to say that it was almost friendless. Such is the influence

of P]ngland. We read none but English books, adopt none but

English ideas of law and politics."

Mr. lugersoll to Mr. Madison, July. 1814, Meigs's Life of Charles Jared

Ingersoll, 325.

The court of prize is emphatically a court of the law of nations; and

it takes neither its character nor its rules from the mere municipal

regulations of any country. By this law the definition of prize goods

is that they are goods taken on the high seas, jure belli, out of tiv

hands of the enemy.

Schooner Adeline, 9 i'raneh, 244.

In 5 Wheat.. .\pi». p. 52. Wheaton gives a note on prize law. wlilch

enil)rac«'s

:

1. Extract from the Consolato del Mare. Chap, cci.x.xiii.. cci,.\.\.\vii.

P. 54.

2. E.\tracts from the Code des Prises. .Articles relatifs aux jtrises,

Extraits de I'Ordonnance de Charles VI. sur le faict de r.Xdniirauite.

of Deo. 7, 14(X). P. 02. Articles Extraits de I'Edit. concernant la

.Jurisdiction de .Vdniiraute d<' France. March. 1.584. P. <>.5.

3. Sur la Navigation. Ordonnanc<> du Hoi de Suede. Feh. 18, 1715. 1'. 72.

4. Ordinance of the King of Deinnark. Norway, the Vandals, the (Jotlis,

etc.. Sept. 2.3, 1tr.9. P. 75.

5. Extracts frnni llu' French Onliiiance of U'^SI. Liv. 111.. Tit. IX.. § 2.

Des Prist's. P. 80,

U. Ueglenient du 17 Fevrier K594, concernant les pa .'^.xei torts acc<>nlt'-s

anx vais.scaux enneniis par h's i'ui.ssances iieutres. P. ,S5.

7. Ordonnan«v du 12 .Mai WM\, touchant la nianicrc dc jugcr Ics vals

seaiix qui iM-honcnt. <»u ipii .sont |M»rtcs aux cotes dc France piir

teniiK^te on autrenient. P. 8«;.

H. Doc-. 551—vol 7 ',\\)
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8. Extrait du Kegleiuent du 21 Octobre 1744, conceniant les prises faites

' sur iiior, et la navigation des vaisseaux neutres pendant la guerre.

P. 87.

9. Reglenient du 20 Juillet 1778, coneernant la navgation des bjitimens

neutres en temps de guerre. P. 88.

10. Danish Prize Instructions of 1810. P. Dl.

11. Ordinances of Congress, Nov. 25, 1775, p. 103; Dec. 5, 1775, p. 104;

Jan. G, 1776, p. 105; March 23, 1770, p. 100; April 2, 1770, p. 10(i;

April 3, 1776, p. 107 ; Nov. 15, 1776, p. 108 ; May 2, 1780, p. 109, and

Other ordinances to p. 128.

- 12. British Statutes and Prize Instructions. P. 129.

Prize courts are subject to the instructions of their own sovereign.

In the absence of such instructions their jurisdiction and rules of de-

cision are to be ascertained by reference to the known powers of such

tribunals and the principles by which they are governed under the

public law and the practice of nations.

The Amy Warwick, 2 Sprague, 123.

Prize courts are tribunals of the law of nations^ and the jurispru-

dence they administer is a part of that law. They deal with cases of

capture as distinguished from seizures; their decrees are decrees of

condenniation, not of forfeiture; they judge the character and rela-

tions of the vessel and cargo, and not the acts of persons.

Speed, At. Gen., 1800, 11 Op. 445.

The equitable principle of prescription is applied by prize courts.

Sir W. Scott, The Mentor, 1 C. Rob. 179.

"All law is resolvable into general principles: The cases which

may arise under ncAV combinations of circumstances, leading to an

extended application of principles, ancient and recognized, by just

corollaries, may be infinite ; but so long as the continuity of the orig-

inal and established principles is preserved pure and unbroken, the

practice is not neir, nor is it justly chargeable with being art innova-

tion on the ancient law ; when, in fact, the court does nothing more

than apply old principles to new circumstances." ^

Lord Stowell, The Atalanta (1808), C. Rob. 440, 458.

2. Liens.

§ 1230.

A claim was made by an American merchant to certain goods

Prize—Lien on which were libeled as enemy's property, and which
goods. were shipped by British merchants on their own

account and risk. The claimant set up a lien (1) on some of the
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goods on the ground of an advance made to the shippers by his agent

in Great Britain in consideration of the consignment; and (2) on

other goods on the ground that they were shipped to him in virtue

of a general bahmce of account due to him as the shippers' factor.

The court, Washington, J., said that the doctrine of a factor's lien

for a balance of account, or of a consignee's lien for advances, was
unknown in the prize courts, uidess in special cases where the lien

was imposed by a general law of the mercantile world, independently

of any contract between the parties, as, for example, in the case of

freight allowed on an enemy's goods seized in the vessel of a friend.

The court therefore refused to allow further proof of the claimant's

allegations.

Marshall, C. J., was absent. Livingston, J., dissented, saying that

he could concur in the condenniation of the i)ropert\' only as sub-

ject to the claimant's lien.

The FraiK-os (1814), 8 Cranc-h. 418.

That capture, jure belli, overrides jtrevious liens; see, also, The Ilaiupton,

WaU. .'372 ; The Hattle. (! Willi. 4<J8.

Under the principles of interiuitional law, mortgages on vessels

captured jure belli are to Ix^ treated only as liens subject to be over-

ridden l)y the capture. The act of March 3, lS(>;i, " to protect the

liens upon vessels in certain cases," does not refer to captures jure

belli, or modify the law of prize in any respect.

The IIaini»toii, T) Wall. 372.

The right of capture acts on the pr<)})rietary interest of the thing

captured at the time of capture, and is not atl'ecled by the secret liens

or private engagements of the parties.

The Carlos F. Hoses. 177 V. S. *'t7>~>.

li. ViiKUiwr.

^ \'2'M.

A vessel saih'd from London (o .Vmclia Islan^d under a charter

party by which she was to cany Ihe outward cai-go free, but was to

receive freight for tlu^ i-eturn cargo at a rate gi-eater than would have

be»'n j)aid if the return voyage had had no connection with the out-

ward. On iier outwai'd voyage she was captured by a I'nited States

armed vess«'l, and her cargo was condenuied as enemy pi'operty; l)ut

an allowance was made foi- ficight to .Vmelia Island, as on a <|uantum

meruit. The daiiiuint of the cargo and the mast»'r of th<' shi|) hav-

ing appealed, the latter contended that theoutwanl and return voyage

should l)e treated as one. and freight allowed as stii)ulate«l in the

charter party. Marshall, C. J., delivering the opinion of the court,
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held that the outward and return voyages were to be considered as

distinct, and said :
'' The court can perceive no principle on which a

cargo to be delivered freight free can be burthened with the freight

agreed to be paid on a cargo to be afterwards taken on board. In this

case, too, no sum in gross is to be paid for freight, but a sum depend-

ing on the quantity and quality of the return cargo. ... If the

claim to freight on the return voyage, not commenced at the time of

capture, can not be sustained, the court perceives no other rule whith

could have been adopted than that which the district court did adopt.

Freight has been allowed on the whole voyage to Amelia Island, as

on a quantum meruit. The captors not having appealed, no question

can arise on the propriety of having allowed the ship any freight

whatever. The court, however, will say that it is satisfied with the

allowance which is made, and which is certainly an equitable one."

The Societe (1815), 9 Crunch, 209, 212.

A neutral vessel, chartered for a voyage from London to St.

Michaels, thence to Fayal, thence to St. Petersburg or any other port

on the Baltic, and back to London, a-t a freight of 1,000 guineas, was
captured on her way from London to St. Michaels and brought into

the United States, where part of the cargo was condemned and part

restored. Held, that freight was chargeable upon the whole cargo,

the restored as well as the condemned.

The Antonia Johanna (1816), 1 Wheat. 159.

No question was raised below as to whether the whole freight for the

whole voyage should be allowed, or only a pro rata freight, though

the whole freight was decreed. Had the question been raised, it

would, said the court, " have deserved grave consideration."

" It has been held, that the charter party is not the measure by

which the captor is, in all cases, bound, even where no fraud is im-

puted to the contract itself. AVhen, by the events of war, navigation

is rendered so hazardous as to raise the price of freight to an extraor-

dinary height, captors are not, necessarily, bound to that inflamed

rate of freight. When no such circumstances exist, when a ship is

carrying on an ordinary trade, the charter party is undoubtedly the

rule of valuation, iinless impeached; the captor puts himself in the

place of the owner of the cargo, and takes with that specific lien upon
it. But a very different rule is to be applied, when the trade is sub-

jected to very extraordinary risk and hazard, from its connexion with

the events of war, and the redoubled activity and success of the bel-

ligerent cruisers. 5 Rob. 82. The Twilling Riget."

The Antonia Johanna (181G), 1 Wheat. 159, note by the reporter, p. 170.

The law of nations does not prohibit the carrying of enemies' goods

in neutral vessels ; so far from so doing, upon the condemnation of the
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goods, the vessel is entitled to freight. But if a neutral endeavors,

by false appearances, to cover the property of a belligerent from the

lawful seizure of his enemy, such conduct identifies the neutral with

the belligerent whom he thus endeavors to protect, and is a fraud on
the neutrality of his own government and upon the rights of the

belligerent.

Schwartz v. Insurance Company of North America. 3 Wash. C. C. 117.

IV. PROCEDURE.

1. General Rui.es.

§ 1232.

" We have the honor of transmitting, agreeably to your excellency's

request, a statement of the general principles of proceeding in prize

causes in British courts of admiralty, and of the measures proper to

be taken when a ship and cargo are brought in as prize within their

jurisdiction.

"The general principles of proceeding can not, in our judgment,

be stated nu/re correctly or succinctly, than we find theui laid down
in the following extract from a report made to his late Majesty, in

the year 1753, by Sir (leorge I^ee, then judge of the prerogative court

;

Dr. Paul, His Majesty's advocate-general; Sir Dudley Ryder, His

Majesty's attorney-general, and Mr. Murray (afterwards Lord

Mansfield), His Majesty's solicitor-general

:

"
' When two powers are at war, they have a right to make prizes

of the ships, goods, and effects, of each other, upon the high seas.

Wiiatever is the property of the eneuiy may 1m' accpiired by capture

at sea ; but the property of a friend can not l)e taken, provided he

observes his neutrality.
"

' Hence, the law of nations has established, that the go<id? of an

enemy, on lioard the ship of a friend, may l)e taken.

" ' That the lawful goods of a friend, on board the ship of an

enemy, ought to be restored.

" ' That contraband goods going to the enemy, though the property

of a friend, may 1m' taken as prize; lM'caus<^ supplying the eneuiy with

what enables him better to carry on the war, is a departure from neu-

trality.

"'By the maritime law of nations, universally and immemorially

received, there is an established method of determination, wlu'tlier the

capture he, or lx» not, lawful prize.

"' Before the ship or goods can be dispos<'d of by the cn|>t()r, there

must I)e a regidnr judicial priMM'eding, wherein both j)ar(ics may l>e

heard, and con<lemnation thereupon as prize, in a court of admiralty,

judging by the law of nations and treaties.
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"
' The proper and regular court for these condemnations is, the

court of that State to whom the captor belongs.
"

' The evidence to acquit or condemn, with, or without, costs and

damages, must, in the first instance, come merely from the ship taken,

viz : the papers on board, and the examination, on oath, of the master,

and other principal officers; for which purpose, there are officers of

admirality in all the considerable sea ports of every maritime power

at war, to examine the captains, and other principal officers, of every

ship, brought in as a prize, upon general and impartial interroga-

tories: if there do not appear from thence ground to condemn, as

enemy's property or contraband, goods going to the enemy, there must

be an acquittal, unless, from the aforesaid evidence, the property

shall appear so doubtful, that it is reasonable to go into further proof

thereof.

" 'A claim of ship or goods must be supported by the oath of some-

body, at least as to belief.

"'The law of nations requires good faith; therefore, every ship

must be provided with complete and genuine papers, and the master,

at least, should be privy to the truth of the transaction.

"'To enforce these rules, if there be false or colorable papers; if

any papers be thrown overboard ; if the master and officers, examined

in preparatorio, grossly prevaricate; if proper ship's papers are not

on board; or if the master and crew can not say whether the ship or

cargo be the property of a friend or enemy, the law of nations allows,

according to the different degrees of misbehavior or suspicion, aris-

ing from the fault of the ship taken, and other circumstances of the

case, costs to be paid, or not to be received, by the claimant, in case of

acquittal and restitution : on the other hand, if a seizure is made
without i^robable cause, the captor is adjudged to pay costs and dam-
ages: for w^hich purpose, all privateers are obliged to give security

for their good behavior, and this is referred to, and expressly stipu-

lated, by many treaties.
"

' Though, from the ship's papers, and the preparatory examina-

tions, the property does not sufficiently appear to be neutral, the

claimant is often indulged with time to send over affidavits to supply

that defect: if he will not show the property, by sufficient affidavits,

to be neutral, it is presumed to belong to the enemy. Where the

property appears from evidence not on board the ship, the captor is

justified in bringing her in, and excused paying costs, because he is

not in fault; or, according to the circumstances of the case, may be

justly entitled to receive his costs.
"

' If the sentence of the court of admiralty is thought to be erro-

neous, there is, in every maritime country, a superior court of review,

consisting of the most considerable persons, to which the parties, who
think themselves aggrieved, may api)eal ; and this superior court
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judges by the same rule which governs the court of admiralty, viz

:

the law of nations and the treaties subsisting with that neutral power,

whose subject is a party before them.
"

' If no appeal is offered, it is an acknowledgment of the justice

of the sentence by the parties themselves, and conclusive.

"'This manner of trial and adjudication is supported, alluded to,

and enforced, by many treaties.
"

' In this method, all captures at sea were tried, during the last

war, by Great Britain, France, and Spain, and submitted to by the

neutral powers; in this method, by courts of admiralty acting accord-

ing to the law of nations, and particular treaties, all captures at

sea have immemorially been judged of in every country in Europe.

Any other method of trial would be manifestly unjust, absurd, and

impracticable."
'' Such are the principles which govern the proceedings of the prize

courts.

" The following are the measures which ought to be taken by the

captor, and by the neutral claimant, upon a ship and cargo being

brought in as a prize: The captor, immediately upon bringing his

prize into port, sends uj), or delivers upon oath, to the registry of the

court of admiralty, all papers found on board the captured ship. In

the course of a few days, the examinations in preparatory, of the cap-

tain and some of the crew of the captured ship are taken upon a

set of standing interrogatories, before the commissioners of the port

to which the prize is brought, and Avhich are also forwarded to the

registry of the admiralty, as soon as taken; a monition is extracted

by the caj)tor from the registry, and served upon the Royal Exchange,

notifying the capture, and calling upon all persons interested to

aj^pear, and show cause why the ship and goods should not be con-

demned. At the expiration of twenty days, the monition is returned

into tiie registry with a certificate of its service, and, if any claim has

iH'cn given, the cause is then ready for hearing, upon the evidence

arising out of the sliip's papers, and preparatory examinations.
*' The measures taken on the i)art of the neutral master, or j)ro-

prietor of the cargo, are as follows: Upon being brought into port,

the master usually makes a j)rotest, which he forwards to Ivondon, as

instructions (or with such further directions as he thinks proj)er)

either to the correspondent of his owners, or to the consul of his

nation, in order to claim the ship, and such parts of the cargo as

iK'long to his owners, or with which he was particularly intrusted;

or th«' master himself, as soon as ho has undergone his examination,

g<M>s to I>ondon to take the necessary steps.

"The master, correspondent, or consul applies to a j)ro(lor, who

prepares a claim, supported by an affi<lavil of the claimant, stating

briefly to whom, as he lu'lieves, the ship and goods claimed, iwloiig.
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and that no enemy has any right or interest in them. Security must

be given, to the amount of sixty pounds, to answer costs, if the case

shoukl appear so grossly fraudulent on the part of the claimant as to

subject him to be condemned therein. If the captor has neglected,

in the mean time, to take the usual steps (but which seldom happens,

as he is strictly enjoined, both by his instruction and by the prize

act, to proceed immediately to adjudication) a process issues against

him on the application of the claimant's proctor, to bring in the ship's

papers and preparatory examinations, and to proceed in the usual

way.

"As soon as the claim is given, copies of the ship's papers and
examinations are procured from the registry, and upon the return

of the monition the cause may be heard. It, however, seldom hap-

pens, (owing to the great pressure of business, especially at the com-

mencement of a war) that causes can possibly be prepared for hear-

ing immediately upon the expiration of the time for the return of the

monition. In that case, each cause must necessarily take its regular

turn; correspondent measures must be taken by the neutral master,

if carried within the jurisdiction of a vice-admiralty court, by giving

a claim, supported by his affidavit, and offering security for costs,

if the claim should be pronounced grossly fraudulent.

" If the claimant be dissatisfied with the sentence, his proctor

enters an appeal in the registry of the court where the sentence was

given, or before a notary public, (which regularly should be entered

within fourteen days after the sentence), and he afterwards applies

at the registry of the lords of appeal in prize causes (which is held

at the same place as the registry of the high court of admiralt}') for

an instrument called an inhibition, and which should be taken out

within three months, if the sentence be in the high court of admiralty,

and within nine months, if in a vice-admiralty court, but may be

taken out at later periods if a reasonable cause can be assigned for

the delay that has intervened. This instrument directs the judge^

whose sentence is appealed from, to proceed no further in the cause.

It directs the registry to transmit a copy of all the proceedings of

the inferior courts; and it directs the party who has obtained the

sentence, to appear before the superior tribunal to answer to the

appeal. On applying for this inhibition, security is given on the part

of the appellant, to the amount of two hundred pounds, to answer

costs, in case it should appear to the court of appeals that the appeal

is merely vexatious. The inhibition is to be served upon the judge,

the registrar, and the adverse party and his proctor, by showing

the instrument under seal, and delivering a note or copy of the con-

tents. If the party can not be found, and the proctor will not accept

the service, the instrument is to be served ' viis and modis/ ' that is,
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by affixing it to the door of the last place of residence, or by hanging

it upon the pillars of the Royal Exchange.
" That part of the process alwve descril^ed, which is to he executed

abroad, may be performed by any pei*son to whom it is committed,

and the formal part at home is executed by the officer of the court : a

certificate of the service is endorsed upon the back of the instrument,

sworn before a surrogate of the superior court, or before a notary pub-

lic, if the service is abroad.
*•' If the cause be adjudged in a vice-admiralty court, it is usual,

upon entering an appeal there, to procure a copy of the proceedings,

which the appellant sends over to his correspondent, in England, who
carries it to a proctor, and the same steps are taken to procure and

serve the inhibition as where the cause has Innm adjudged in the high

court of admiralty. But if a copy of the proceedings can not be pro-

cured in due time, an inhibition may be obtained, by sending over a

copy of the instrument of appeal, or by writing to the correspondent

an account only of the time and substance of the sentence.

" Upon an appeal, fresh evidence may be introduced, if, upon hear-

ing the cause, the lords of appeal shall be of opinion that the case is

of such doubt as that further proof ought to have been ordered l)v the

court Ijelow. Further proof usually consists of affidavits made b}' the

asserted proprietors of the goods, in which they are sometimes joined

by their clerks, and others acquainted with the transaction, and with

the real property of the goods claimed. In corroboration of these

affidavits may be annexed original correspondence, duplicates of bills

of lading, invoices, extracts from books, &c. These pajjers must be

proved by the affidavits of persons who can speak to their authen-

ticity; and if copies or extracts, they should be collated and certi-

fied by public notaries. The affidavits are sworn Ix^fore the magis-

trates or others, conifM'tent to administer oaths, in the country where

they are made, and authenticated by a certificate from the British

consul.

" The degi'ee of proof to Ih» required depends upon the degree of sus-

picion and doubt that Ix'longs to the case. In cases of heavy suspicion

and great importance, the court may order what is called 'plea and

proof;' that is, instead of admitting affidavits and ilocinnents intro-

duced by the claimants only, each party is at lilx'rty to allege, in ivgu-

lar pleadings, such circumstanct»s as may tend to acquit or condenni

the capture, and to examine witnesses in supi)or( of the allegations, to

whom the adverse party nuiy administer interrogatoiies. The deju)-

sitions of the witnesses are taken in writing. If the \vitnes.s«»s are to

Ih' examinee! abroael. a conimission issues for tiiat pur|)<)se: but in no

case is it necessary for them to come to Knghmd. Thes«' solemn

proceedings are not often n'sorted to.

"^StdiiilhKj commissions may Im* si'ut to .\nieri«:i. for the i/rHfniI pur-
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pose of receiving examinations of witnesses in all cases where the

court may find it necessary, for the purposes of justice, to decree an

inquiry to be conducted in that manner.
" "With respect to captures and condemnations at Martinico, which

are the subjects of another inquiry contained in your note, we can only

answer, in general, that we are not informed of the particulars of

such captures and condemnations; but as we know of no legal court of

admiralty established at Martinico, we are clearly of opinion that

the legality of any prizes taken there, must be tried in the high court

of admiralty of England, upon claims given, in the manner above

described, by such persons as may think themselves aggrieved by

the said captures."

Letter of Sir W. Scott and Sir J. NichoU to Mr. ,Tay, min. to England,

Sept. 10, 1794. Am. State Papers, I. 494. Imperfectly given in Ilal-

leck's Int. Law (3d ed.. by Baker). II. 421.

Wheaton. in an ai)pendix to the first volume of his reports, p. 494, gives

a note on the i)ractioe in prize cases.

In an appendix to the second volume of his reports, he gives an "Addi-

tional Note on the Principles and Practice in I'rize Causes ;
" and, at

p. 81 of this appendix, he gives, as note iii, the Standing Interroga-

tories.

See, also, Dana's Wheaton, § .388, note.

As to the compensation of prize conunissioners and United States n>ar-

shals in prize cases, see The Adula (1901), 127 Fed. Rep. 849.

" No proceedings can be more unlike than those in the courts of

common law and in the admiralty. In prize causes, in an especial

manner, the allegations, the proofs and the proceedings are, in gen-

eral, modelled upon the civil law, with such additions and alterations

as the practice of nations and the rights of belligerents and neutrals

-unavoidable impose. The court of prize is emphatically a court of

the law of nations; and it takes neither its character nor its rules

from the mere municipal regulations of any country."

The Adeline (1815), 9 Cranch, 244, 284.

An account of proceedings in American prize courts is given in Kalten-

born's Seerecht. II. 389.

See, also, as to the practice of prize courts, articles by Pi-of. Bulmerincq.

of Heidelberg, in Rev. de Droit Int. X. 185, 384, 595: XI. 152, ,320,

.5G1 ; XIV. 114.

In admiralty a party is not restricted, as at common law, to a

recovery strictly sectmdum allegata et probata. Hence a court of

admiralty, having jurisdiction of the case, on a libel asking simply for

the condemnation of the property as prize, " will exert its authority

over all the incidents. It will decree a restoration of the whole or

of a part; it will decree it absolutely, or burthened Avith salvage, as

the circumstances of the case may require: and whether the salvage

be held a portion of the thing itself, or a mere lien upon it, or a con-

dition annexed to its restitution, it is an incident to the principal
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question of prize, and within the scope of the regular prize alle-

gation."

The Adeline (1815), 9 Cranch. 244, 285.

In every case of a proceeding for condemnation upon captures made
by the public ships of war of the United States, whether the same be

cases of prize strictly jure belli, or upon public acts in the nature of

captures jure belli, the proceedings are in the name and authority of

the United States.

The Pahiiyra, 12 Wlieat. 1.

Prize proceedings should be in the name of the United States; but

if conducted in the name of the captors until the Supreme Court is

reached, they will not lx> reversed on that ground.

Jecker v. Moutgouiery. 18 How. 110.

" AATiere merits clearly appear on the record, it is the settled prac-

tice, in admiralty proceedings, not to dismiss the libel, but to allow

the party to assert his rights in a new allegation." For that purpose

a cause may be remanded to the circuit court with directions to allow

an amendment of the libel.

The .\denne (1815), J) Cranch, 244, 284.

A test affidavit ought to state that the property at the time of

shipment, and also at the time of capture, did belong, and will, if

restored, l)elong to the clainumt, but an irregularity in this respect

IS not fatal.

A test affidavit by an agent is not sufficient if the principal he

within the country and within a reasonable distance from the court.

But if test affidavits liable to such objections have been accjuiesced

in by the parties in the courts i)elow, the objections will not prevail

in this court.

The .Vdeline (1815). (Yanch. 244.

In admiralty proceedings by libel foi- an oll'ense inider the non-

importation act of March 1, 1800, it suffices to descrilH* the ofl'ense in

the words of the law and to set forth the facts in such numiier that

if they l>e true the case is within the statute. Technical nicety is

not required in such proceedings.

The Samuel (181«i). 1 Wheat. 0.

Where an ins|)e(tioii and comparison of original documents is

material to the <le<ision of a j)rize case, the Supreme Court of the

United States will onler the original pap«'rs to Im* sent up from the

court Ix'low.

The Klsinetir (IMir). I Wheat. \:VX
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An agreement by the parties to a prize cause will, like an agree-

ment made in a court of common law or of chancery, be set aside, if

made clear under a clear mistake.

The Hiram (1810), 1 Wheat. 440.

The commander of a French privateer, whose crew had been unlaw^-

fully enlisted in the United States, captured on the high seas a

Spanish brig with a cargo of slaves, and, after taking out and selling

fourteen slaves, conducted the brig and the rest of the slaves towards

Belize. On the way a gale was encountered, and the captor then

proceeded to New Orleans, arriving there in safety. The Spanish

owner having libeled the brig and the remaining slaves for restitu-

tion, and restitution having been ordered, the captor claimed salvage.

His claim was denied. Washington, J., delivering the opinion of the

court, said that nothing could be more remote from the intentions

of the captor than to render a service to the brig and her cargo ; that

he committed a spoliation of the cargo by selling some of the slaves,

and intended to smuggle the rest on some part of the coast; that it

would ill become an American court to reward a person who had

thus violated the laws of the United States in one instance and

meditated a violation of them in another; and that it would be still

worse to reward him at the expense of the injured Spaniard.

The Alerta v. Moran (1815), 9 Craneh, 359.

With reference to a complaint of the British consul at Key West,

Florida, that the prize master in charge of the British ship Twick-

enham had refused to permit him to come on board of that vessel,

the Department of State explained that the refusal in the first

instance was due to a misunderstanding, and that the consul feeling

aggrieved afterwards declined to come on board when allowed to do

so. The Department of State added that reasonable facilities would
be afforded for the visits of consular officers to prize ships when such

ships were brought into court.

Mr. Day, Sec. of State, to Sir Julian Paiincefote. British ambass.. per-

sonal, June 18. 1898, MS. Notes to British Leg. XXIV. 225.

See, also, same to same, No. 10.38, May .31, 1898. id. 208.

2. Examination in Pbeparatorio.

§ 1233.

If, upon the hearing on the ship's papers and the evidence taken in

preparatory, the property appears to belong to enemies, it is imme-
diately condemned; but, if its national character appears doubtful,

or even neutral, and no claim is interposed, the court will postpone
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the cause for a j'ear and a day after the proceedings were begun, in

order that an opportunity may be afforded to claimants to appear.

TLe Harrison (1810), 1 Wheat 298.

" It is the established rule in courts of prize, that the evidence to

acquit or condemn must, in the first instance, come from the pa})ers

and crew of the captured ship. On this account it is the duty of

the captors, as soon as practicable, to bring the ship's paj^ers into

the registry of the district court, and to have the examinations of the

principal officers and seamen of the captured ship taken before the

district judge, or commissioners appointed by him, upon the standing

interrogatories. It is exclusively upon these papers and the examina-

tions, taken in pi'epaj'atoiio^ that the cause is to be heard before the

district court. If, from the whole evidence, the proj^erty clearly

appear to l)e hostile, or neutral, condemnation or acquittal imme-

diately follows. If, on the other hand, the property appear doubt-

ful, or the case be clouded with suspicions or inconsistencies, it then

becomes a case of farther proof, which the court will direct or deny,

according to the rules which govern its legal discretion on this sub-

ject. Farther proof is not a matter of course. It is granted in

cases of h(mest mistake or ignorance, or to clear away any doubts

or defects consistent with good faith. But if the parties have been

guilty of gross fraud or misconduct, or illegality, farther proof is not

allowed; and under such circumstances, the parties are visited with

all the fatal consequences of an original hostile character. It is essen-

tial, therefore, to the correct administration of prize law, that the

regular modes of proceeding should be observed with the utmost

strictness; and it is a great mistake to allow common law notions in

respect to evidence or practice, to prevail in proceedings which have

very little analogy to those at common law.

" These remarks have Ixvn drawn forth by an examination of

the present record. The court could not but observe with regret

that great irregularities had attended the cause in the ct)urt Inflow.

Neither were the ship's papers produced by the captors, nor the cap-

tured crew examined upon the standing interrogatories. Witnesses

were produced by the libellants and the dainumt indiscriminately

at the trial, and their testimony was taken in open court upon any

and all iK)ints to which the parties chose to interrogate tlieui, and

upon this testimony and tlie documentary prt)()fs offered l)v the wit-

nesses, the cause was heard and finally adjudged. In fact (here was

nothing to distinguish the cause from an ordinary proceeding in a

mere reveniie cause in nrn.

"This court can not but watch with ccmsiderable solicitude irregu-

larities, which so nuiterially impair the simpli<ity of prize |)r<»<(M'd-

ings, and the rights and duties of the parties. Some ai>ok)gy for
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them may be found in the fact, that from our having been long at

peace, no opportunity was alforded to learn the correct practice in

prize causes. But that apology no longer exists; and if such irregu-

larities should hereafter occur it may be proper to adopt a more
rigorous course, and to withhold condemnation in the clearest cases,

unless such irregidarities are avoided or explained. In the present

case the first fault was that of the captors; and if the claimant had
suffered any prejudice from it, this court would certainly restore to

him every practicable benefit. But in fact no such prejudice has

arisen. The claimant has had, in the court below, the indulgence and

l^enefit of farther proof and of collateral aids to verify the truth of

his claim ; and he stands at least upon as favourable a gi'ound to sus-

tain it as if the cause had been conducted with the most scrupulous

form."

The Dos Hermanos (1817), 2 Wheat. 70, 79, Mr. Justice Story, delivering

the opiuiou of the court.

" It is a general rule of the prize law^, not to admit claims which

stand in entire opposition to the ship's papers, and to the preparatory

examinations, where the voyages have originated after the war. The
rule is founded upon this simple reason, that it would open a door

to fraud in an incalculable extent, if persons were not required to

describe their property with perfect fairness. The rule, however,

is not inflexible; it yields to cases of necessity, or where, by the

course of the trade, simulated papers become indispensable, as in a

trade licensed by the state with the public enemy."

Mr. Justice Storj-, delivering opinion of the court, in The Dos Hermanos

(1817), 2 Wheat. 70,90.

It is exclusively upon the proofs taken in preparatorio that the

cause is to be heard before the district court. If, from the whole

evidence, the property clearly appear to be hostile or neutral, con-

demnation or acquittal immediately follows. If the property appear

doubtful, or the case be clouded with suspicions or inconsistencies,

further proof may, in the discretion of the court, be taken. If the

parties have been guilty of gross fraud or misconduct, or illegality,

further proof is not alloAved, and the parties are visited with all the

fatal consequences of an original hostile character.

The Pizarro, 2 Wheat. 227.

Frankness and truth are especially required of the officers of cap-

tured vessels when examined in preparation for the first hearing in

prize.

The Springbok, 5 Wall. 1,
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3. Obdek kok Fubtheb Proof.

§ 1234.

Further proof was refused where it contradicted, in a " suspicious
"

manner, the original evidence, and the manner in which it was

obtained or produced was " mysterious " and unexplained.

The Frances (1814), 8 Cranch, 335.

The original evidence having left the transaction in doubt, and an

order for further ])roof having been made, the affidavits thereupon

produced referred to certain letters which were not exhibited. On a

jiromise In^ counsel for the claimant to produce the correspondence,

and such other proof as would be entirely satisfactory to the court,

the case was ordered to stand for further proof.

Tlie Frances (1814) 8 Crauch, 348.

The question having arisen as to whether certain goods should be

condemned in which funds had been invented for the alleged purpose

of withdrawing them from Great Britain, the claimant was allowed

to make further proof on certain j)oints. No question was decided

except that of making further ])roof.

The Mary (1814), 8 Crauch, ;{88.

The omission of papers, by inadvertence or mistake, does not pre-

clude an order for further proof.

The St. Lawrence (1814), 8 Crauch, 434.

The intentional suppression of papers is a ground for refusing

further proof.

The St. Lawrence (1814). 8 Cranch. 4:{4.

The master of an American ship, which was alleged to have Ihhmi

captured by an American privateer, swore that he had never con-

sitk'red his ship as having been taken as prize, the facts U'ing that

he was overhauietl by an armed schooner under English colors, whose

commander represented her to be a British privateer and ix'quested

him to take a man on l)oar(l and treat him as a gentleman until the

.<hip arrived in the United States. To this he consented. The mas-

ter's testimony was contirmed by the unite, who added, that the man

who was put on board c()nducte<l himself not as a prize master, but

simply as a j)assenger. .V seaman testified that he n«'ver knew (hat

the ship was seized as prize till after her arrival within the Boston

light-house. Anotln'r seaman testified that tiie sliip was met by an

armed s('h(M)ner under Knglish coioi's, which obliged the mate to

come on board, and then sent him back with a man who next day
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declared himself to have been put on board as a prize master, sajang

that if the ship should fall in with a P'rench vessel he should be

obliged to show his commission. This seaman further testified, how-

ever, that he did not know that the vessel had been made a prize of

till her arrival at Boston. The alleged prize master sAvore that he

was present at the capture, and that the master of the ship was
ordered aboard the schooner with his papers; and that he (the j^riz''

master) was then directed by his commander, in the presence of the

master, to go on board of the ship, but that the master was to keep

possession of the ship's papers and navigate her into port. He fur-

ther testified that the suggestion that he should be represented to be

a passenger proceeded from the master of the ship, with a view to a

possible meeting with a British cruiser. Washington, J., delivering

the opinion of the court, said that the facts necessary for deciding

upon the validity of the capture were not sufficiently clear, and that

it would be proper to order further proof, to be furnished by the

cajDtors and the claimants, with respect to all the circumstances of the

capture.

The Grotius (1814), 8 Cranch, 456.

"Wliere the court is satisfied from the evidence in the case that prop-

erty ought to be restored, it will not require further proof of the

claimant's right.

The Mary and Susan (1810), 1 Wheat. 5.

A cargo, condemned as British property, was claimed to be Swed-

ish and neutral, the aj^pearance of British ownership being, as was

alleged, simulated for the purpose of avoiding capture. The court,

however, refused a motion for further proof to show that the j)rop-

erty was reall}^ neutral, saying that the evidence, as it stood, was not

susceptible of any satisfactory explanation, and that the captors had

made out " a clear title " to the cargo.

Cargo of the ship Hazard v. Campbell (1815), 9 Cranch. 205.

Further proof will be allowed where the nationality and owner-

ship of recaptured goods do not distinctly appear.

The Adeline (1815), 9 Cranch, 244.

The court will order further proof in a revenue or instance cause,

where the evidence is so contradictory and ambiguous as to render a

decision difficult. ^

The Samuel (181G), 1 Wheat. 9.

See, also, The Venus (1816), 1 Wheat. 112.

It is a general rule in prize causes that the decision should be

prompt, and should be made, unless some good reason for departing

from the rule ^Tilat^ on the papers and testimony aiforded by the cap-
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tured vessel, or which can be invoked from the papers of other ves-

sels in possession of the court. But in cases of joint and collusive

capture, the usual simplicity of the prize proceedings is necessarily

departed from; and where, in these cases, there is the least doubt,

other evidence may be resorted to.

The George. 1 Wheat. 408.

In a certain case in which the claimant had the benefit of further

proof in the court below, and upon the evidence as it then stood there

seemed to be " no fair and reasonable explanation •' of the doubts

cast upon his claim of an exclusive proprietary interest in the prop-

erty, the Supreme Court declined to make an order for further proof,

Mr. Justice Story, who delivered the opinion of the court, saying:
" We are not satisfied that it would be a safe or convenient rule,

unless, under very special circumstances, to allow parties who have

had the benefit of plenary proof in the court below, to have an order

for farther proof in this court upon the same points. Much less

should we incline to allow it in a case of pregnant suspicion, where

the evidence must come from sources tainted with so many unwhole-

some personal interests, and so many infusions of doubtful credit."

The Dos Hermanos (1817), 2 Wheat. 70, 98.

" The proceedings in the district court were certainly very irregu-

lar; and this court can not but regret that so many deviations from

the correct prize practice should have occurred at so late a period of

the war. The .ship's papers ought to have been brought into court,

and verified, on oath, by the captors, and the examinations of tlvi

captured crew ought to have been taken upon the standing interrog-

atories, and not viva ooee in open court. Nor should the captureu

crew have been permitted to be re-e.\amined in court. They are

bound to declare the whole truth upon their first examination; and

if they then fraudulently suppress any material facts, they ought not

to be indulged with an opportunity to disclose what they please, or

to give colour to their former statements after counsel has Ijeen taken,

and they kne^w the pressure of the cause. Public policy and justice

equally point out the necessity of an inflexible adherence to this rule.

" It is upon the ship's papers, and the examinations thus taken in

preparatory, that the cause ought, in the first instance, to be lieanl

in the district court; and upon such hearing it is to judge whether

the cause be of such doubt as to require farther proof; an«l if so,

whether the claimant has entitle*! himself to the benefit of intrcMhic-

ing it. If the court should deny such order when it ought to Im'

granted, or allow it when it ought to be denied, and the ol>jectioii

Ik? taken by the party and appear upon tiie record, the appellate

court can administer the proper relief. If, however, evidence in th"

nature of fartiier prcK)f he intrtKluced, and no foruuil order or objer-

H. Doc. 551—vol 7 40
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tion appear on the record, it must be presumed to have been done by

consent of parties, and the irregularity is completely waived. In

the present case, no exception was taken to the proceedings or evi-

dence in the district court; and we should not, therefore, incline to

reject the farther proof, even if we were of opinion that it ought not,

in strictness, to have been admitted."

The Pizarro (1817), 2 Wheat. •227, 240.

Affidavits to be used as farther proof in causes of admiralty and
maritime jurisdiction in this court must be taken by a commission.

The London I'at-ket (1817), 2 Wheat. :i71.

A bill of lading, consigning the goods to a neutral, but unaccom-

panied by an invoice or letter of advice, is not sufficient evidence to

entitle a claimant to restitution ; but is sufficient to lay a foundation

for the introduction of further proof. A bill of lading gives thy

person to whom it is addressed a right to receive the goods, and lays

the foundation for further proof that the property is in him. To
admit such proof, in the absence of an invoice or letter of advice,

does not endanger the fair rights of the belligerent. These papers

themselves are so easily prepared that no fraudulent case would be

without them.

The Friendsehaft (1818), 3 Wheat. 14, 48.

" The farther proof in the claims 108, 109, 141, and 122, consists

of affidavits to the proprietary interest of the claimants; of copies of

letters, in some instances ordering the goods, and in others advising of

their shipment ; and of copies of invoices—all properh^ authenticated.

This proof was satisfactory, and the order for restitution made upon

it was the necessary consequence of its admission."

The Friendsehaft (1818), 3 Wheat. 14, 49.

" The French prize practice not allowing farther proof, but acquit-

ting or condemning upon the original evidence consisting of the

papers found on board and the de^^ositions of the ca2:)tors and cap-

tured. The only exception to this rule is, where the i)apers have

been spoliated by the captors, or lost by shipwreck, or other inevitable

accidents. Valin, Traite des Prises, ch. 15, n. 7. But the Spanish

law" admits of farther proof in case of doubts arising upon the original

evidence. De Habreu, part 2, ch. 15."

Note by Wheaton, The Friendsehaft, 3 Wheat. 14, 50.

It is a relaxation of the rules of the prize court to allow time for

further proof in a case where there has been a concealment of material

papers.

The Fortuna (1818), 3 Wheat. 23G.
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7

The carpenter and cook of a captured vessel asserted that she was
taken while at anchor about a mile from a neutral shore. The captors

testified that she lay from four to five miles from shore. Counsel

for the claimant contended that the captors, whose testimony had
been taken on an order for further proof, were not competent wit-

nesses, by reason of their interest. Mr. Justice Story, deliverin<; the

opinion of the court, said that, upon the original hearin<^, no evidence

was admissible but that of the ship's papers and the preparatory

examinations of the captured crew: but, upon an order for further

proof, where the benefit of the order was allowed to both j)arties,

other testimony was clearl}^ admissible. Such was the ordinary

course of the prize courts, especially where it became material to

ascertain the circumstances of the capture, in which case the facts

lay within the knowled«re of both parties, and the objection of inter-

est applies equally to both. Unlike the courts of connnon law, prize

courts consider no one incompetent on the j^round of interest. They
admit the testimony, subject to all e.xceptions as to its credibility.

Tbe Anno (1818), 3 Wheat. 435.

An order for further proof in ])rize cases is always made with

extreme caution, and only when the ends of justice clearly reipiire it.

A claimant forfeits the right to ask it, by any guilty concealments in

the case.

TLe Gray Jacket (ISOO). ^ Wall. 342.

Regularly, in cases of prize, no evidence is admissible on the first

hearing, except that which comes from the ship's papers or the testi-

mony of persons found on Inward. If, upon this evidence, the case is

not sufficiently clear to warrant condeumation or restitution, ojipor-

tunity is given by the court, either of its own accord or on motion

and proper grounds shown, to introduce additional evidence under an

order foi' further proof. If, j)rei)arat()ry to the first hearing, testi-

mony was taken of j)ei*sons not in any way connected with tlie ship,

such evidence is |)roi)erly excluded, and the hearing takes place on

the proju'i' pioofs.

The Sir Willlani Vvv\ (lsr,(;). r» Wall. .'.17.

In the case of a vessel captured by a United States cruiser <luring

the war with Sj)ain. the mastei\ after tlie j)reparatory proofs were

taken, appeared on behalf of the owners and niade a claim to the

vessel and moved for leave to take further pi'oof on the ground that,

although a majority of the stock of the Sj)anish corporation, to wliich

the vj'ssid ostensibly lM>longed, was registere<l in the names of Spanish

sul>je<-ts and only a minority in the nauu's of British subjects, one of

the latter had possession of all the certificates of stock, in con.se<juence
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of which he was, under the charter of the company, the sole beneficial

owner of the steamer; that the transfer from British to Spanish

registry was made solely with a view to facilitate her engaging in

commerce with the Spanish colonies; that it was the intention of the

British stockholders to restore her to the British registry and flag

whenever the trade might be disturbed; and that the steamer was
insured by British underwriters, by whom, if she should be con-

demned, the loss would be borne. The court below refused to allow

further proof to be taken, and this ruling was affirmed by the Su-

preme Court. The vessel, said the Supreme Court, belonged to a

Spanish corporation, had a Spanish registry, was sailing under the

Spanish flag and a Spanish license, and was officered and manned by

Spaniards. Nothing was better settled than that she must, under

such circumstances, be deemed a Spanish ship and treated accord-

ingly. When the stockholders elected to take the benefit of the Span-

ish navigation laws, they must be held also to have elected to rely on

the protection of the Spanish flag. The alleged intention to restore

the vessel to British registry, if war should render the change desir-

able, could not be regarded, since it had not been carried into effect

when she was captured. The Spanish ownership having been made
out, the facts that the stock of the corporation belonged legally or

equitably to British subjects, and that the loss would eventually be

borne by British underwriters were, said the court in conclusion,

immaterial.

The Pedro (1899), 175 U. S. 354.

Citing KStory, I'rize Courts (Pratt's ed.), 60, 06; The Friendschaft, 4

Wheat. 105; Tlie Ariadne, 2 Wheat. 143; The Cheshire, 3 Wall. 231;

Hall, Int. Law, § 169.

An order for further proof, in case of the libel of a vessel as a

prize for trying to violate a blockade, is not an abuse of discretion,

where the circumstances created a suspicion of an intention to enter

the blockaded port. Decree (D. C. 1898) 89 Fed. Rep. 510, rever.sed.

The Newfoundland (1900), 176 U. S. 97.

If an examination of the shij^'s j^apers and the testimony of the

crew, taken in preparatorio, make a case for condemnation, an order

for further proof is only made where the interests of justice clearly

require it. Held, in this case that there was no error in denying the

motion of the claimant for further proofs.

The Adula (1900), 176 U. S. 361.
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4. Appeals.

§ 1235.

In admiralty an appeal suspends a sentence of condemnation

altogether, and if, pending the appeal, the law under which the sen-

tence was pronounced l)e repealed, no sentence of condemnation can

be pronounced except under special provision of statute.

Yeaton v. United States (1809), 5 Cranch, 281.

The Supreme Court of the United States will not entertain a new
claim of persons to share as captors in property condemned as prize,

but will remand the cause to the circuit court, where the claim must
be made.

The Sooiete (lSir>). 9 Cranch. 200.

As to appeals in prize cases, see Revise<l Statutes, sees. GO.^, lOOC, and

1000. (Mr. Day. Sec. of State, to Mr. Canil)en, French amb.. Aug.

2,3, ISas. For. Uel. 1808, 80G.)

By the fourth article of the treaty with France, of 1800, it was
provided that " property captured, and not yet definitely condemned

. . . .shall be mutually restored." It was held that a decree of

condemnation by a circuit court, from which an appeal had been

taken to the Supreme Court, was not a definitive condemnation within

the meaning of the treaty.

United States v. Schooner Peggy, 1 Cranch. 10.3.

Where a ves.sel has been lawfully condemned and sold as prize of

war, the reversal of the decree of condemnation l)v a higher court

d(H's not disturb the title and rights of the purchasers, but onl}'

operates upon the fund produced by the sale of the ves.sel.

Griggs. At. rjen., Feb. 17, 1000, 2.{ Op. 20.

r*. Sai.k ok Captured Property.

§ 1230.

It is reasonable, as applicable to all nations, to permit a portion of a

prize cargo to Iw s<>l<l under the superinU'ndence of our j^ublic officers,

for the necessiirv reparation of the prize ship. As to France, it is

within the nineteenth article of the treaty of 177S.

The prize ship should Ih' |>ermitte(l to sail wheiu'ver the captors

wish, and a deception practice<| on the revenue officers, as to the goods,

afl^ords no ground for detaining it.

Ix«e. At. Ceil.. 17!h;, 1 Op. «;7.
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Certain goods, captured by an American privateer, were, with the

consent of a neutral claimant, sold under an order of court. Sub-

sequently the neutral's title having been proved, the proceeds were

ordered to be paid to him without payment of duties. On appeal,

Story, J., delivering the opinion of the court, said :
" Where goods

are brought by superior force, or by inevitable necessity, into the

United States, they are not deemed to be so imported, in the sense of

the law^, as necessarily to attach the right to duties. If, however,

such goods are afterwards sold or consumed in the country, or incor-

porated into the general mass of its property, they become retro-

actively liable to the payment of duties. In the present case, if the

goods had been specifically restored, and afterwards withdrawn from

the United States by the claimants, they would have been exempt

from duties. But having been sold, by order of the court, for the

general benefit, the duties indissolubly attached, and ought to have

been deducted from the proceeds by the courts below. The decree

in this respect must be reversed."

The Concord (1815), Cranch. 387.

See, also. The Nereide. 1 Wheat. 171.

Certain goods captured as prize were sold, before condemnation,

under an order of court to which the claimant assented, with a reser-

vation of all his rights. Under the prize act of June 2G, 1812, and

that of August 2, 1813, a deduction of 33J per cent was allowed on
" all goods captured from the enemy, and made good and lawful

prize of war, etc., and brought into the United States." Held, that

this did not apply to goods like those in question, which, though sold,

were ultimately ordered to be restored ; but that the goods so sold

were chargeable with the same rate of duties as goods imported in

foreign bottoms.

The Nereide (1816), 1 Wheat. 171. Marshall, Ch. .L, delivering the opin-

ion, referred to the case of the Concord.

Section 2 of the prize act of 1863 (12 Stat. 759) authorizing the

taking by the Government of any captured property and the deposit

of its value in the Treasury, subject to the jurisdiction of the prize

court in which proceedings may be instituted for the condemnation

of the property, is a valid exercise of the power of Congress to make
rules concerning captures. This provision is not in conflict Avith the

public law of war, and does not impair the just rights of neutrals.

Bates, At. Gen., 18G3, 10 Op. 519, See the case of The Nuestra Seuora de

Regla (1882), 108 U. S. 92, 103.

" 24. The title to property seized as prize changes only by the de-

cision rendered by the prize court. But if the vessel itself, or its

cargo, is needed for immediate public use, it may be converted to
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such use, a careful inventory and appraisal being made by impartial

persons and certified to the prize court."

Instructions to United States Bloclviuling Vessels and Cruisers, General

Orders, No. 402, June 20, 1808. For. Rel. 1808, 782.

V. EVIDENCE.

1. COMPETENCY AND WEIGHT.

§ 1237.

The ship's papers are prima facie evidence of property; and " bills

of lading, letters of correspondence, and all other papers on board

which relate to the ship or cargo are also considered as prima facie

evidence of the facts they speak, Iwcause such papers naturally accom-

pany such a mercantile transaction."

Case of Tlie Resolution. Fe<leral Court of Api)eals (1781). 2 Dallas. 10, 23.

The master of a captured vessel, by the usage of admiralty, is a

competent witness.

Bradford, At. (Jen.. 1704. 1 Op. 40.

The record of a court of admiralty, though always evidence to

prove a condemnation, is, in cases between the insurer and insured,

evidence, according to the general rule, only to j^rove the cause of

condemnation. But where the record was read to the jury without

opposition, and the party i)roducing it therefore did not resort to

other modes of proof which, if opposition had l)een made, he might

have adopted, it was held to be admissible as proof of facts so far

as it e.\hii)ited documents which, if produced to the court, would be

evidence in the cause.

Huss«'l r. I'nion Insurance Co.. I'. S. Circuit Court. IVnnsylvania District

(1S<k;), 4 Dallas, 421.

A certificate of the proceeclings of a court untler the private seaJ

of a person who styles himself secretary of state for foreign all'airs is

not evidence.

Clun-ch r. IIul>I»art (^fM^). 2 Crancli, 1S7. 2:{8.

Copies of the proceedings in the vice-admiralty court in Jamaica

are admissible as evidence when certified under the seal of the court

by the deputy registrar, who is certified by the ju<lge of the court,

who is certified by a notary public.

Yeaton r. Fry (1800). 5 Cnnicli, ^^ITk
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In a case under the nonimportation act of March 1, 1809. it was

held that the fact that a person was a seaman on a gunboat in a cer-

tain harbor, and liable to be ordered to some other place, so as to be

unable to attend the court at the time of its sitting, was not a suffi-

cient reason for taking his deposition de bene esse under the judiciary

act of 1789.

The Saimiel (181(>), 1 Wheat. 9.

The legality of captures is to be decided upon competent evidence,

and no rules are more proper for determining the competency of evi-

dence than those which prevail in courts of admiralty.

Bradford, At. Gen. 1794, 1 Op. 40.

The sentence of condemnation of a foreign jjrize court is evidence

merely of '' its own correctness," and does not establish " any par-

ticular fact, without which the sentence would have been rightly

pronounced." Hence it does not negative the averment of the neu-

tral ownership of the property condemned, since a neutral vessel may
so act as to forfeit her neutral character.

Maley v. Shattuek (180(J), 3 Cranch, 458.

In order to prove a foreign condemnation, it is necessary to pro-

duce only the libel and sentence. It is a frequent but useless practice

to read the proceedings at length; the depositions in such proceed-

ings are not evidence in an action upon a policy of insurance.

Marine Ins. Co. r. Hodgson (1810). Cranch, 206.

A bill of lading is not conclusive evidence of property.

Maryland Ins. Co. r. Ruden's Adnir. (1810), G Cranch, 338.

The forfeiture of a vessel as a prize for attempting to run a

blockade should not be made on evidence which consists of suspicious

circumstances merely, although they make probable cause for capture

of the ship and justification of her captors. Decree (D. C. 1898)

89 Fed. Eep. 510, reversed.

The Newfoundland (1900). 170 U. S. 97.

2. Burden of Pboof.

§ 1238.

The burden of proof in prize cases rests upon the captors.

Case of The Resolution, Federal Court of Appeals (1781), 2 Dall.. 19.

" Peace and friendship must always be presumed to subsist among
nations; and therefore he who founds a claim upon the rights of
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war, must prove that the peace was broken by some national hos-

tility, and war commenced."

Case of The Resolution, Federal Court of Appeals (1781), 2 Dall., 1, 3.

In general the circumstances of goods being found on board an

enemy's ship raises a presumption that they are enemy's property.

The London Packet, r> Wheat. 132.

The onus probandi of a neutral interest rests on the claimant ; but

the evidence to acquit or condemn shall, in the first instance, come

from the ship's pajiers and persons on board. If the neutrality of the

property is not established finally l)eyond a reasonable doubt, con-

demnation ensues. The assertion of a false claim, in whole or in part,

by an agent of, or in connivance with, the real owners, leads to con-

demnation.

The Amiable Isabella, Wheat. 1, 78.

TMien a vessel is liable to condemnation the first presumption is

that the cargo is in the same situation.

The Sally Magee. 3 Wall. 4.51.

Presumptions of ownership in a neutral, arising. from registry or

other documents, may be rebutted by circumstances.

The Bermuda, 3 Wall. ol4.

In proceedings against a ship and cargo as prize of war, the burden

of proving neutral ownership is on the claimants; and when there is

no proof of such ownership, and still more when the weight of evi-

dence is on the side of enemy ownership, condemnation will be pro-

nounced.

The .lenny, n Wall. 18.3.

The burden of proving neutral ownership of a vessel in a priz.e

case is on the claimants.

The Benito Estenger, 17C IT. S. .WS.

VI. ('OM)i:.\l\.\TIOy.

1. Necessity of.

§ 1239.

"As l)etwoen the l)olligerents. the capture undoubtedly jiroduces a

complete divesj ti |tiin' of |)rop<'rty. Nothing reniaiiis to th«' oiiginal

proprietor but a men* srintiUa juris, the sprs nmjn nnuli. Tin*

modern and enlightened practice of nations has sul)jected all such
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captures to the scrutiny of judicial tribunals, as the only practical

means of furnishing documentary evidence to accompany ships that

have been captured, for the purpose of proving that the seizure was

the act of sovereign authority, and not mere individual outrage. In

the case of a purchase made by a neutral, Great Britain demands the

production of such documentary evidence, issuing from a court of

competent authority, or Avill dispossess the purchaser of a ship origi-

nally British. (The Fladoyen, 1 Rob. 114, 135.)"

Johnson, J., delivering the opinion of tlie court, The Adventure (1814), 8

Cranch, 221.

In 1775 Congress resolved that all prizes should be the right of the

captors. Congress had the right to adopt this resolution under its

prerogative of making war and peace ; and the resolution vested a

legal right in the captors, the legality of the capture being deter-

minable by the courts of admiralty.

Henderson v. Clarkson, Supreme Court of Pa., 1792, 2 Dall., 174.

Property libeled as prize and unclaimed will be condemned accord-

ingly.

The Adeline (1815), 9 Cranch, 244,

The Lone entered the port of Matamoras while it was blockaded by

a French squadron, and sailed thence, bound to New Orleans as her

port of final destination. On her homeward voyage she was captured

by a vessel belonging to the blockading squadron. Some days after

the capture her captain rescued her and brought her to Xew Orleans.

A demand was made on the President by the French Government for

her return to the captors. It was advised that he had no power to

grant the demand, the case involving questions to be settled by the

courts and not by the Executive, and that the claimants must go into

the courts. It was also advised that if a vessel, after e.scaping from

her captors, terminates her voyage in safety, her liability to condem-

nation for the escajDe entirely ceases.

Grundy, At. Gen. (1838), 3 Op. 377.

No title to a captured vessel and cargo passes to the captors till a

sentence of condemnation has been passed by a court having juris-

diction.

Grundy, At. Gen. (18.38), 3 Op. 377.

" By the well-settled principles of national law it is made the duty

of the captor to place an adequate force on board of the captured

vessel, and if from mistaken reliance upon the sufficiency of that

force, or from misplaced confidence, he fails in that object, the omis-

sion is considered to be at his own peril. , . .
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" It appears to be equally well settled that capture alone does not

transfer any right of property in the vessel or cargo to the captors,

the title remaining unchanged until a regular sentence of condemna-

tion has been pronounced by some court of competent jurisdiction.

" The points involved, when considered with reference to the

powers and functions of the different branches of this Government,

are, besides, within the cognizance of the judicial department; and

tribunals are instituted in which they may be fairly investigated.

To these tribunals exclusively Ixdongs the right of deciding between

different claimants who may choose to litigate their rights before

them. The Executive may, it is true, order property to be restored

to the rightful KinliMputed owner, in cases where the United States

alone have, under their revenue laws, put in a claim for forfeiture;

but it is not held to 1^ within his constitutional power to take from

the possession of an individual, property of which he once was admit-

ted to be the rightful owner, to which he still lays claim, and his title

to which has not been divested by the judgment of a court."

Mr. Vail, Act. Sec. of State, to Mr. Pontois, Oct. 10, l&W. MS. Notes to

French Leg. VI. 32.

A Mexican vessel captured as a blockade runner in May, 1840, and

brought into New Orleans, as to which no prize proceedings had been

instituted, was, with her cargo, to be " considered as Mexican property

found in the port of New Orleans after the existence of war between

the two countries."

Mr. Buchanan, Sec. of State, to Mr. Wa{,Mier, .lune 12, 184(n :'><; .MS. Dom.
Let. 29.

"After a Mexican privateer has captured an American ve.s.sel, the

property can not be transferred until afterit shall havo been condemned

by a court of admiralty; and the question of prize or no prize Ixdongs

exclusively to the courts of the captor. The.se principles of public law

are incontestable. At the time the Mexican Government issued these

commissions they knew perfectly well that the prizes of their priva-

teers could not be brought within Mexican ports for condeinnatit)n.

Aware of this impossibility, they have attempted to overcome it in

their prize regulations, by conferring on their consuls in foreign ports

the power in effect of condemning prizes made i)v their privateers.

Hut no principle of |)ul)lic law is s<'ttled on surer foundations than

that ' neutral j)orts are not intended to 1m' auxiliary to the operations of

the parties at war; and tlu' law of nations has very wi.sely ordained

that a prize court of a iK'Uigei-ent captor can not exercise jurisdiction

in a neutral country. .Ml such assumed authorities arc mdawfid, and

their acts are void.' I (piote from the languagt' of Chancellor (then

Chief Justice) Kent, in delivering the opinion of the court in the case
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of AAHieelwright ?'. Depeyster, 1 Johnston's Rep. 481 ; and the authori-

ties cited by him fully justify the decision. One of these is the case

of Glass et al. v. The Sloop Betsey (3 Dallas, 6) ; in which the

Supreme Court of the United States sanctioned this principle so

early as the year 1794."

Mr. Buchanan. Sec. of State, to Mr. Saunders, min. to Spain. .Tune 1.3,

1847, MS. Inst. Spain, XIV. 224.

" Only the fifth question remains, namely, Did Captain Wilkes

exercise the right of capturing the contraband in conformity with the

law of nations?
'

" It is just here that the difficulties of the case begin. AVhat is the

manner which the law of nations prescribes for disposing of the con-

traband, when you have found and seized it on board of the neutral

vessel ? The answer would be easily found, if the question were what

you shall do with the contraband vessel. You must take or send her

into a convenient port, and subject her to a judicial prosecution there

in admiralty, which will try and decide the questions of belligerency,

neutrality, contraband, and capture. So again you v^^ould promptly

find the same answ^er, if the question were, ^\Tiat is the manner of pro-

ceeding prescribed by the law of nations in regard to the contraband,

if it be property. or things of material or pecuniary value?
" But the question here concerns the mode of procedure in regard,

not to the vessel that was carrying the contraband, nor yet to contra-

band things which worked the forfeiture of the vessel, but to contra-

band persons.

" The books of law are dumb. Yet the question is as important as

it is difficult. First, the belligerent captor has a right to prevent the

contraband officer, soldier, sailor, minister, messenger or courier, from

proceeding in his unlawful voyage, and reaching the destined scene

of his injurious service. But, on the other hand, the person captured

may be innocent, that is, he may not be contraband ; he. therefore,

has a right to a fair trial of the accusation against him. The neutral

state that has taken him under its flag is bound to protect him, if he

is not contraband, and is, therefore, entitled to be satisfied upon that

important question. The faith of that state is pledged to his safety,

if innocent, as its justice is pledged to his surrender, if he is really

contraband. Here are conflicting claims, involving personal liberty,

life, honor, and duty. Here are conflicting national claims, involv-

ing welfare, safety, honor, and empire. They require a tribunal and
a trial. The captors and the captured are equals ; the neutral and the

belligerent state are equals.

" While the law authorities were found silent, it was suggested at

an early day by this Government, that you should take the captured

persons into a convenient port, and institute judicial proceedings
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there to try the controversy. But only courts of admiralty have

jurisdiction in maritime cases, and these courts have formulas to try

only claims to contraband chattels, but none to try claims concerning

contraband persons. The courts can entertain no proceedings and

render no judgment in favor of or against the alleged contraband

men.
" It was replied, all this was true ; but you can reach in those courts

a decision which will have the moral weight of a judicial one, by a

circuitous proceeding. Convey the suspected men together with the

suspected vessel into port, and try there the question whether the

vessel is contraband. You can prove it to l)e so by proving the sus-

pected men to Ix' contraband, and the court must then determine the

vessel to be contraband. If the men are not contraband the vessel

will escape condemnation. Still there is no judgment for or against

the captured persons. But it was assumed that there would result

from the determination of the court concerning the vessel a legal

certainty concerning the character of the men.
" This course of proceeding seemed open to many objections. It

elevates the incidental, inferior, private interest into the proper place

of the main, paramount, public one, and possibly it may make the

fortunes, the safety, or the existence of a nation, depend upon the acci-

dents of a merely j^ersonal and pecuniary litigation. Moreover, when
the judgment of the prize court upon the lawfulness of the capture

of the vessel is rendered, it really concludes nothing, and binds neither

the belligenent state nor the neutral, upon the great questions of the

disposition to lx» made of the captured contraband persons. That

question is still to be really determined, if at all, by diplomatic

arrangement or by war.
" One may reasonably express his surprise when told that the law of

nations has furnished no more reasonable, j)ractical, anil perfect

mode than this of determining questions of such grave import lx»-

tween sovereign powers. The regret we may feel on the occ-asion is,

nevertheless, modified by the reflection that the difficulty is not

altogether anomalous. Similar and equal deficiencies are found in

every system of municipal law. especially in the system which exists

in the greater portion of (treat Britain and the United States. The

title to jx'rsonal property can hardly ever Ix' resolved by a court

without resorting to the fiction tliat the claimant has lost, and the

possessor has found it, and the title to real estate is disputed by real

litigants under the names of imaginary jx'iNons. It must l)e con-

fess<'d. however, that while all aggrieved nations demand, and all

impartial ones concede, the need of some form of judicial |)rocess in

determining the <*haracter of (-ontrai)and persons, no other form

than the illogical and circuitous one thus descrilx-d exists, nor has
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any other yet been suggested. Practically, therefore, the choice is

between that judicial remedy or no judicial remedy whatever.

" If there be no judicial remedy, the result is that the question must

be determined by the captor himself on the deck of the prize vessel.

Very grave objections arise against such a course. The captor is

armed, the neutral is unarmed. The captor is interested, prejudiced,

and perhaps violent; the neutral, if truly neutral, is disinterested,

subdued, and helpless. The tribunal is irresponsible, wdiile its judg-

ment is carried into instant execution. The captured part}' is com-

pelled to submit, though bound by no legal, moral, or treaty obliga-

tion to acquiesce. Reparation is distant and problematical, and

depends at last on the justice, magnanimity, or weakness of the state

in whose behalf and by whose authority the capture Avas made. Out
of these disputes reprisals and wars necessarily arise, and these are

so frequent and destructive that it may well be doubted whether this

form of remedy is not a greater social evil than all that could follow,

if the belligerent right of search were universally renounced and

abolished forever. But carry the case one step further. What if

the state that has made the capture unreasonably refuse to hear the

complaint of the neutral or to redress it? In that case the very act

of capture would be an act of Avar—of war begun without notice,

and, possibly, without provocation.

" I think all unprejudiced minds will agree that imperfect as the

existing judicial remedj^ may be supposed to be, it would be, as a gen-

eral practice, better to follow it than to adopt the summary one of

leaving the decision Avith the captor and reljnng upon diplomatic de-

bates to review his decision. Practically, it is a question of choice

between law, with its imperfections and delays, and Avar, Avith its

evils and desolations. Xor is it cA'er to be forgotten that neutrality,

honestly and justly preserA^ed, is always the harbinger of peace, and,

therefore, is the common interest of nations, Avhich is only saying that

it is the interest of humanity itself.

" At the same time it is not to be denied that it may sometimes

happen that the judicial remedy Avill become impossible, as by the

shipAvreck of the prize vessel, or other circumstances Avhich excuse

the captor from sending or taking her into port for confiscation. In

such a case the right of the captor to the custody of the captured per-

sons, and to dispose of them, if they are really contraband, so as to

defeat their unlaAvful purposes, can not reasonably be denied. What
rule shall be applied in such a case? Clearly the captor ought to be

required to shoAv that the failure of the judicial remedy results from
. circumstances beyond his control and Avithout his fault. OtherAvise

he Avould be alloAved to derive advantages from a Avrongful act of his

own. ...
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" I have not been unaware that in examining this question I have

fallen into an argument for what seems to be the British side of it

against my own country, but I am relieved from all embarrassment

on that subject. I had hardly fallen into that line of argument when
I discovered that I was really defending and maintaining, not an

exclusively British interest, but an old, honored, and cherished Amer-

ican cause, not upon British authorities, but upon principles that con-

stitute a large portion of the distinctive jjolicy l)y which the United

States have developed the resources of a continent, and thus becoming

a considerable maritime power, have won the respect and confidence

of nuiny nations. These principles were laid down for us in 1804

by James Madison, when Secretary of State in the a(hninistration of

Thomas Jefferson, in instructions given to James Monroe, our minister

to England. Although the case before him concerned a description

of persons different from those who are incidentally the subjects of

the present discussion, the ground he assumed then was the same I

now occupy, and the arguments by which he sustained himself upon

it have Ix'en an inspiration to me in j)reparing this reply.
"

' Whenever," he says, ' property found in a neutral vessel is sup-

posed to be liable on any ground to capture and condenniation. the rule

in all cases is, that the question shall not be decided by the captor, but

be carried before a legal tribunal, where a regular trial may be had,

and where the captor himself is liable to danuiges for an abuse of his

power. Can it be reasonable, then, or just, that a belligerent com-

mander who is thus restricted, and thus responsible in a case of mere

property, of trivial amount, should be permitted without recurring to

any tribunal whatever, to examine the crew of a neutral vessel, to

decide the important question of their respective alleiriajice, and to

carry that decision into execution by forcing every individual he may
choo.'H' into a service abhorrent to his feelings, cntting him off from

his most tender connections, exposing his mind and his person to the

most hinniliating disci|)line. and his lifi' its<>lf to the gi'eatest dang«'r.

Reason, justice, and humanity unite in protesting against so extrava-

gant a proceeding.'

" If I decide this case in favor of my own (lovermneiit, T nnist disal-

low its most ciierished principles, and reverse and forever abandon its

essential policy. The country can not afford the sju-rifice. If I main-

tain those principh's. and adhere to that jjolicy. I must suri-ender

tile case itself. It will be H'en. therefore, that this-dovennnent could

not deny the justic«' of the claim |)res«'nted to us in thi> resjx'ct upoii

its merits. We are aske<l to do to the British nation just wjiat we hav»»

always insisted all nations ought to «lo to u>."

Air. Seuiird. S<m-. of State, to I.oi(l Lyons, 1\'<-. L'ti, 1S«;1. .".,' I'.r. vS; Tor. .^t.ite

rii|H'rs. c>'2~, ih'.'2. <J.J,s.
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AVhen a vessel is captured, the rule is to bring her into some con-

venient port of the government of the captor for adjudication. The

mere fact of capture does not work a transfer of title, and until there

is a sentence of condemnation or restitution, the captured vessel is

held by the government in trust for those who, by the decree of the

court, may have the ultinuite right to it.

Demands against property captured as prize of war must be ad-

justed in a prize court. The property arrested as prize is not attach-

able at the suit of private parties; and if such parties have claims

which in their opinion override the rights of the captors, they must

l^resent them to the prize court for settlement. The jurisdiction of a

l^rize court over a captured vessel is determined by the capture and

not by the filing of a libel.

The Nassau, 4 Wall. G34.

" The duty of a captor is to institute judicial proceedings for the

condemnation of his prize without unnecessary delay, and if he fails

in this the court may. in case of restitution, decree dennirrage against

him as damages. This rule is well settled. Slocum v. Mayberry,

2 Wheat. 1; The Apollon, 9 Wheat. 302; The Lively, 1 Gall. 314; The

Gorier Maritimo, 1 Rob. 287."

The Nuestra Seuora de liegla (1882), 108 U. S. 92, 103.

A Chilean cruiser having seized on the high seas certain paper

currency destined for the Peruvian Government, and the Chilean

forces in Peru having afterAvards, without judicial condemnation of

the property, which was claimed to belong to citizens of the United

States, put such currency into enforced circulation in Peru in pay-

ment for supplies taken by the Chilean army, the Government of the

United States said :
" The capture of the property having been made

on the high seas and no prize court having inquired into the author-

ity of the captor or the liability of the property under the public

law to be seized, that act might in strictness be regarded as piratical

in its character. By the maritime law of nations universally and

immemorially received, there is an established method of determina-

tion, whether the capture be or be not lawful prize. Before the ship

or goods can be disposed of by the captor, there must be a regular

judicial proceeding, wherein both parties may be heard, and condem-

nation had thereon as prize in a court of admiralty, judging by the

law of nations and treaties. Wildman's International Law, vol. 2,

p. 352."

Mr. Bayard, Sec. of State, to Mr. Godoy, Chilean min., April 11, 188r>,

MS. Notes to Chilean Leg. VI. 337.
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" By the law of nations, as recognized and administered in this

country, when movable property in the hands of the enemy, used, or

intended to be used, for hostile purposes, is captured by land forces,

the title passes to the captors as soon as they have reduced the prop-

erty to firm possession ; but when such property is captured by naval

forces, a judicial decree of condemnation is usually necessary to com-

plete the title of the captors. 1 Kent. Com. 102, 110; ITalleck's

International Law, c. 19, § 7; c. 30, § 4; Kirk v. Lynd, 106 U. S. 315,

317."

Oakes v. United States (1899), 174 U. S. 778, 786.

The title of a vessel which was fitted out by the Confederate gov-

ernment as a gunboat, immediately on capture in inland waters by

the Federal armies passes without the necessity of condemnation

proceedings.

Oakes v. United States, 30 Ct. CI. 378.

Act Mai-fli 3, 1800 (2 Stat. 17, sec. 1), providing that wlion any vessel

other than a vessel of war shall hereafter he cajjtiu'ed hy any vessel

acting under authority of the Government of the United States, not

having been condemned by com{>etent authority before the recapture,

shall be restored to the former owner, does not apply to a vessel

which, when recaptiu'ed, was in process of reconstruction for a gun-

boat, the capture being on inland waters, by a force attached to

the army, and acting under the orders of the military authorities.

(Ibid.)

Spanish vessels wrecked in battle by the naval vessels of the United

States during the war with Spain, and afterwards lying along the

coast of Cuba, were the property of the United States.

Griggs, At. (Jen., March 29, 1900, 23 Op. 7().

2. Effect of Fkaluii-e.nt t'o.NoucT.

§ 1240.

" There is certainly nothing illegal in resorting to devices to elude

hostile capture; and where it can be clearly shewn that jjroperty is

really neutral or friendly, its iK'ing coveretl under hostile habiliments

for the purpose of evasion, will not necessarily subject it to condem-

nation." But the evidence must not Ik' equivocal.

The Frances (LSI.",), !» ("ranch. is;5. 1S9.

The owner of (•a|)tur(><l |)roperty should be careful to avoid IJjo use

of language calculated to mislead the court, and to e.xlricatc properly

to which the captors are entith-d. <'ven though he may ihink other-

wise. He should nevei- swear to inferences without stating the train

of reasoning by which his mind has Ix'en conducted to them. ^ et

II. Doc. 551—vol 7 11
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prize courts must distinguish between misrepresentations due to error

of judgment, and corrected as soon as possible by the party who made
them, and willful falsehoods detected by the testimony of others, or

confessed by the party when detection becomes inevitable. In the

first case there may be cause for a critical and perhaps suspicious

examination of the claim and the testimony in support of it ; but it

would be harsh to condemn property clearly proved to be neutral for

one false step, in some degree equivocal, which was soon corrected by

the party making it.

The Nereide (1815), 9 Crauch, 388, 417.

The use by a belligerent of colorable papers for the purpose of mak-

ing it appear that a cargo, actually belonging to himself, is the

property of a neutral, in order that he may thereby be enabled to

trade with the enemy, merely enhances his criminality.

The Rugen (1816), 1 Wheat. (52.

Where enemy's property is fraudulently blended in the same claim

with neutral property, the latter is liable to share the fate of the

former, and must be condemned.

The St. Nicholas, 1 AVheat. 417.

See note by Wheaton, id. 431.

A cargo, bound from Jamaica to New Orleans, was claimed by G.,

an alleged neutral, as his exclusive property. The adventure was

conducted by M., of New Orleans, who, while admitting that he had

expected to have an interest in the cargo, alleged that he was finally

disappointed, and that the whole belonged to G. The whole cargo,

with a small exception, was documented as the property of L., of

Pensacola. G. alleged, however, that the documents were merely

colorable, for the purpose of avoiding British capture. There was

a total absence of documentary proof to establish the claim of G.

;

and it was not pretended that any genuine papers were put on board

or were in existence. There was no testimony, except that of M.,

from the ship's crew that the property belonged to G., and the

testimony of M., including the test affidavit, was seriously discredited.

Under the circumstances the whole cargo was condemned, without

regard to the partial interest which G. might have had, on the

ground that, where a party fraudulentlj^ claims as his own proi)erty

belonging to others, he is not entitled to restitution even of that which

he may ultimately establish as his own.

The Dos Hermanos (1817), 2 Wheat. 76.

It is the duty of neutrals to put on board of their ships sufficient

papers to show the real character of the property; and, if false or
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colorable documents are used, the necessity or reasonableness of the

excuse ought to be very clear and unequivocal to induce a court of

prize to rest satisfied with it.

The Dos liermanos, 2 Wheat. 7G.

A ship and cargo, lil)eled as prize of war, were claimed by Spanish

merchants. It appeared that during the voyage a parcel of papers

respecting the cargo was thrown overboard, by the advice of the mas-

ter and supercargo, on the ground that the shii? was at the time chased

by a schooner supposed to be a Carthaginian privateer. In the ship's

papers, however, which were retained, her Spanish character was
distinctly asserted. Mr. Justice Story, delivering the opinion of the

court, said that under these circumstances the excuse given for throw-

ing the pa|)ei-s overboard was not easily credited. Nor was it easy

to assign a motive for the act. If the ship was Spanish, it was, as to

American cruisers, immaterial to whom the property behmged, unless

it belonged to an American who had been trading with the enemy,

since, by the treaty with Spain of 1795, article 15, free ships made
free goods; and there was nothing in the evidence before the court

to raise a presumption that any American interest was concerned in

the shipment. The utmost, therefore, which the extraordinary con-

duct in question could justify on the part of the court was '' to insti-

tute a more rigid scrutiny into the character of the ship itself." But
" very different," said Mr. Justice Story, '' would be the conclusion,

if the case stood upon the ground of the law of nations, unaffected by

the stipulations of a treaty."

The Pizarro (1817). 2 Wheat. 227, 242.

" Concealment, or even spoliation of papers, is not of its<>lf a suffi-

cient ground for condemnation in a prize court. It is, un(l()ul)tedly,

a very awakening circnmstance, calculated to excite the vigilance, and

justify the suspicions of the court. l?ut it is a circumstance open to

explanation, for it may have arisen from accident, necessity, or

su])eri(>r force; and if the party in the first instance fairly and

frankly explains it to the satisfaction of the court, it deprives him

(»f no right to which he is otiu'rwise entitled. If, on the other hand,

the spoliation 1h' unexphiined, or the ex|)lanation appear weak and

futile, if the cause labour under heavy suspicions, or there l)e ,i vehe-

ment presumption of l)ad faith, or gross prevarication, it is made the

ground of a denial of farther jjroof, and coiulenmation ensues from

defects in the evidence which the party is not peiinitted tc) supply."

Mr. .Iusti<e Story, in The riziirro (lS17l. 2 Wheat. 227. 211.

See note liy Wlieatoii. id. 242.

See 1 Kent. Coinni. l.^s, llohnes's nyte, cilinj; tin* KIIm Warley. IJlatcli. I'r.

Chk. 2M,H, •4S, and otiier cases in the same volume, an«i tiie .lolianna

Emllle, Splnks'jj Pr. Cas. 12.
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A bill of lading, consigning the goods to a neutral, but unaccompa-

nied by an invoice or letter of advice, is not a sufficient evidence to

entitle the claimant to restitution, but affords a ground for the intro-

duction of further proof. The fact of invoices and letters of advice

not being found on board may induce a suspicion that papers have

been spoliated.

The Friendschaft (1818), 3 Wheat. 14.

Even admitting that a belligerent master, carrying a cargo chiefly

belligerent, had thrown papers overboard, this fact ought not to pre-

clude a neutral claimant, to whom no fraud is imputable, from exhib-

iting proof of property. In the case in question, no attempt was made
to disguise any part of the cargo, the greater part of which was con-

fessedly belligerent and was condemned without claim. The whole

transaction with respect to the cargo was " plain and open." There

was not, however, any direct evidence of throwing papers overboard.

It was merely suggested that such was the case, because the various

shipments composing the cargo, while accompanied with bills of

lading, were not accompanied with invoices and letters of advice;

and it was suggested that these papers were throwui overboard.

The Friendschaft (1818), 3 Wheat. 14, 48.

Where a neutral shipowner lends his name to cover a fraud with re-

gard to the cargo, his conduct will subject the ship to condemnation.

The Fortuna (1818), 3 Wheat. 236.

A vessel was boarded by a crew from a privateer, plundered of her

papers and various other things, and then allowed to proceed on her

voyage. She was afterwards captured by another belligerent, as was

alleged, for lack of the papers of which the first captors had deprived

her, and was compelled to pay a ransom. A claim against the first

captors for the money so paid was disallowed, the expenditure being

considered unnecessary, as the mere absence of papers is not a just

ground of condemnation.

The Amiable Nancy (1818), 3 Wheat. 546.

Covering belligerent property by neutral papers is not contrary to

the law of nations, and, in neutral courts, does not invalidate con-

tracts made in relation to such property.

De Valengin v. DuCfy (1840), 14 Pet. 282.

A vessel was captured by the United States naval squadron, act-

ing in cooperation with the land forces in the taking of Newbern,

N. C, in March, 1862. The vessel was at the time totally aban-

doned, but had latel}^ been occupied by enemy troops and still had on

board at the time of her capture an enemy's flag and a heavy arma-
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ment of artillery; and there was evidence that she had been used in

running the blockade and had also been fitted out as a privateer.

"Although all these acts were without the sanction of and violently

in opposition to the wishes of the claimant [owner], who is personally

a loyal citizen, of high character and integrity and a resident mer-

chant of this city, opposed strenuously to the rebellion, and has l>een

deeply injured pecuniarily by the misuse of his property on this

occasion and otherwise, yet the acts of his agent, with whom the

vessel was left by him, determine the character of the vessel ; and the

integrity of her real owner can not secure her from the consequences

of her illicit employment. The claimant must appeal to his govern-

ment for relief from the forfeiture.''

Betts, J.. The Schooner Napoleon (18G2), Blatehf. Prize Cas. 200. 298.

An appeal from this decree was taken ; but the StM-retary of the Treasury

aftenvards released seven-eighths of the vessel to the claiamnt and

the appeal was abandoned.

An enemy's commerce under neutral disguises has no claim to

neutral immunity.

The Bermuda. 3 Wall. .'>14.

Spoliation of ^)a})ers at the time of capture warrants unfavorable

inferences as to the employment, destination, and ownei-ship of the

captured vessel.

The Bermuda, 3 Wall. 514.

Neutrals who place their vessels under belligerent control and

engage them in Ix'lligerent trade, or permit them to he sent with

contraband cargoes under cover of false destination to neutral ports,

while the real destination is to belligerent ports, impress u|X)n them the

character of the l)elligerent in whose service they are employed, and

can not complain if they are seized and condemned as enemy property.

The Hart, 3 Wall. 550.

3. Power to Remit Forfeitures.

§ 1241.

The statute of July 13, 1801, giving the Secretary of the Treasury

power to remit penalties, etc.. in certain cases did not extend to cap-

tures jure IwUi.

The Gray Jacket. 5 Wall. 'M'2: Tlie Hampton. 5 Wall. .'{72.

The condemnation of a vcs.s*'! and cargo in a priz*' conrl is not a

criminal sentence, and tiu' President can not remit the f<>rf«'iture and

restore the projM*rty, or its pr(M'(H'<ls, to the claimant.

Butiw. At. Cell.. \St\:\, 10 Op. 4.V2.
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The President may lawfully direct the release of prize property

in which the cajjtors took no interest, it being in their possession and

subject to their control.

Ashtoii, Act. At. Gen., 18G6, 11 Op. 484.

The President has authorit}^ to remit forfeitures in cases of prize

of war after the vessels have been condemned, but before the prize

money has been deposited in the United States Treasury.

Griggs. At. Gen., Jan. 22, 1901, 23 Op. 3f)0, with comments on the opinion

of Bates, At. Gen., 10 Op. 452.

VII. EFFECT OF JUDICIAL f^EXTEXCES.

1. Conclusiveness as to Property.

§ 1242.

The American schooner Sarah was arrested by a French privateer

on the high seas in February, 1804, and carried into a port in Cuba,

where with her cargo she was sold. The purchaser of the cargo brought

it into Charleston, South Carolina, where, in May, 1804, it was libeled

in the United States district court for restoration on the ground that

it was unlawfully seized. In September, 1806, no sentence of con-

demnation having been produced, the district court made a decree

of restitution. From this decree an appeal was taken to the circuit

court, where the appellant produced a sentence of condemnation by

the tribunal of first instance of San Domingo, pronounced in July,

1804. This sentence purported to be made conformably to a decree

of Captain-General Ferrand of March 1, 1804, relating to vessels

contravening the laws and regulations concerning San Domingo. By
this decree it was stated that imder the laws and regulations then

existing the port of San Domingo was the only one in the island open

to commerce, and that, in consequence, " all ves.sels anchored in the

bays, harbors, and landing jjlaces, on the coast occupied by the rebels

;

those cleared for the ports in their pos.session, and coming out with or

without a cargo, and, generally, all vessels sailing in the territorial

extent of the island (except that from Cape Raphael to Ocoa Bay),

found at a distance less than two leagues from the coast," should be

" detained by the state vessels and privateers," who should conduct

them, if possible, into the port of San Domingo for condemnation.

On the production of the sentence of condemnation the circuit court

reversed the decree of restitution and dismissed the libel. It was

apparentl}^ held, Marshall, C. J., delivering the opinion, that as the

decree of Captain-General Ferrand authorized the seizure of vessels

only when sailing within the territorial extent of the island, less than

two leagues from the coast, the seizure and confiscation were made in
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virtue of a " municipal regulation," and not of a right of war; and

that, as it appeared that the seizure was made ten leagues from the

coast, it was a marine trespass which gave to the courts of the captor

no jurisdiction to pronounce a sentence of condemnation. The judg-

ment of the circuit court was therefore ordered to be reversed.

Rose V. Himely (1808), 4 Cranch, 241. Tbe opinion of Mr. .Jiistico .John-

son, who delivered the opinion in the circuit txuirt, is printed in 4

Crauch, 509, Apiiendix.

In connection with the foregoing case, another case was argued in

which it appeared tliat the vessel and cargo, which were condenuied

under General Ferrand's decree, were seized within the territorial

jurisdiction of San Domingo, though they were carried into a Spanish

port and held there by French agents, when the decree of condenuia-

tion, which was pronounced in the French island of (luadaloupe, was

passed. On the gi'ound that the seizure was made within the terri-

torial jurisdiction, the sentence of condenmation was sustained,

Marsliall, C. J., again delivering the opinion. The judgment of the

circuit court was reversed.

Hudson 1-. Guestier (1808), 4 Cranch, 293.

AMien the foregoing case came up on its second trial, it appeared

that it was submitted on the first trial upon an agreed state of facts,

one of which, supposed by the parties to be immaterial, was the state-

ment that the vessel was seized within a league of the coast. On the

second trial it was shown that she was seized six leagues from land,

but the judge instructed the jur}' that the seizure was legal and the

condemnation valid, if it api^eared that the vessel had violated the

French municipal regulations by trading with the Dominican insur-

gents. A second appeal was taken, and, upon the facts newly estab-

lished, the seizure and condemnation appeared to be invalid, if the

decision in Rose r. Himely was to be adhered to. liut Livingston. J.,

ob;serving that it had U'en settled, against his opinion, that the con-

demnation at (juadaloupe was valid, thougii the ves.sel and cargo were

lying in the port of another nation, declared that, if the res could be

proceeded against when not in the possession or under the control of

the court, he could not perceive how it could be " material whether the

capture were made within ^n• iH'vond the jurisdictional limits of

France; or in the e.xercistt of a Ix'lligerent or unniicipal right." '* Hy
» seizure on the high seas," continued Mr. Justice LiTingstoii, *' she

interfered with the jurisdiction of no other nation, the authority of

each being there concurrent. It would seem also that, if jurisdiction

be at all jx»rmitted where the thing is elstMvhere, the court exercising

it nuist necessarily decide, and that ultimately, or subject only to the

review of a superior tribunal of its own state, whether, in the par-
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ticiilar case, she had jurisdiction, if any objection be made to it.

And, although it be now stated, as a reason why we should examine

whether a jurisdiction was rightfully exercised over the 8ea Flower^

that she was captured more than two leagues at sea, who can say that

this very allegation, if it had been essential, may not have been urged

before the French court, and the fact decided in the negative? And,
if so, why should not its decision be as conclusive on this as on any

other point? The judge must have had a right to dispose of every

question which was made on behalf of the owner of the property,

whether it related to his own jurisdiction, or arose out of the law of

nations, or out of the French decrees, or in any other way : and, even

if the reasons of his judgment should not appear satisfactory, it would

be no reason for a foreign court to review his proceedings, or not to

consider his sentence as conclusive on the property.

" Believing, therefore, that this property was changed by its con-

demnation at Guadaloupe, the original owner can have no right to

pursue it in the hands of any vendee under that sentence, and the

judgment below must, therefore, be affirmed."

The other judges concurred, except Marshall, Ch. J., who observed

that he had supposed that the former opinion delivered in these cases

upon the point in question had been concurred in by four judges. In

this he was mistaken; it was concurred in by one judge. He himself

still adhered to it. Continuing, he said :
'' He understood the expres-

sion en sortant^ in the arrete, as confining the case of vessels coming

out, to vessels taken in the act of coming out. If it included vessels

captured on the return voyage, he should concur in the opinion now
delivered. However, the principle of that case (Eose v. Himely) is

now overruled."

Hudson r. Giiestier (1810), 6 Craneh, 281, 284. 285.

The sentence of a foreign court of admiralty, condemning a vessel

for a breach of blockade, is conclusive evidence of the offense in an

action on a policy of insurance.

Croudson v. Leonard (1808), 4 Craneh, 434.

The sentence of a foreign court of admiralty, though avowedly

made under a decree subversive of the law of nations, binds the prop-

erty on which it acts. This principle was applied to sentences under

the Milan decree, which both the Executive and the Congress of the

United States had declared to constitute a flagrant violation of the law

of nations, the court observing that Congress, while making this

declaration in regard to the decree, had not declared that the sentences

pronounced under it should be considered as void.

Williams v. Armroyd (1813), 7 Craneh, 423.
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" The sentence of a competent court, proceeding in rem, is conclu-

sive with respect to the thing itself, and operates as an absolute

change of the property. Bv -iuch sentence, the right of the former

owner is lost, and a complete title given to the person who claims

under the decree. No court of co-ordinate jurisdiction can examine

the sentence. The question, therefore, respecting its conformity to

general or municipal law, can never arise, for no co-ordinate tribunal

is capable of making the inquiry. The decision, in the case of Hud-
son & Smith r. Guestier, reported in Gth Crunch, is considered as fully

establishing this principle."

Williains v. Arniroyd (1813), 7 Cranch. 423, 4.'i2.

"A judgment against one defendant for the want of a plea, or a

decree against one defendant for want of an answer, does not prevent

any other defendant from contesting, so far as respects himself, the

very fact which is admitted by the absent party.

" No reason is perceived why a different rule should prevail in a

court of admiralty, nor is the court informed of any case in which

a different rule has been established.

" If the district court was not precluded by the non-claim of the

owner of the vessel from examining the fact of ownership, so far as

that fact could affect the cargo, it will not be contended that an

apj)ellate court may not likewise examine it.

'* This case is to be distinguished from those which have been

decided on policies of insurance, not only \iy the circumstance that

the cause respecting the vessel and the cargo came on at the same

time before the same court, but by other differences in reason and in

law, which appear to l)e essential.

"The decisions of a court of exclusive jurisdiction are necessarily

conclusive on all other courts, Ix'cause tliv sul)ject matter is not exaui-

inable in them. With respect to itself no reason is perceived for

yielding to them a further conclusiveness than is allowed to the judg-

ments and decrees of courts of couimon law and equity. They bind

the subject matter as Wtween ])arties and privies.

" The whole world, it is said, are parties in an admiralty cause ; and,

therefore, the whole world is bound by the decision. The reason on

which this (Ncfin/i stands will deterniine its extent. Every pei'son may
make hims<»lf a party, and appeal from the sentence; but notice of the

controversy is necessary in onh'r to In-come a party, an<l it is a princi-

ple of natural justice, of universal obligation, that JM-fore the rights of

an individual Ik- bound by a judicial sentence, he shall have notice,

either actual or iin|)lie(I. of the proceedings against him. Where

these proceedings are against the p<'rson, notice is s<'i*ved ju'rsonally,

or by publication: where they are /// rrm, notic«' is s<'rved upon the

thing itself. This is necessarily notice to all those who have any in-
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terest in the thing, and is reasonable because it is necessary, and

because it is the part of common prudence for all those who have any

interest in it, to guard that interest by persons who are in a situation

to protect it. Every person, therefore, who could assert any title to

the Mary^ has constructive notice of her seizure, and may fairly be

considered as a party to the libel. But those who have no interest in

the vessel which could be asserted in the court of admiralty, have no

notice of her seizure, and can, on no principle of justice or reason, be

considered as parties in the cause so far as respects the vessel. When,
such person is brought before a court in which the fact is examinable,

no sufficient reason is perceived for precluding him from reexamining

it. The judgment of a court of common law, or the decree of a court

of equity, would, under such circumstances, be re-examinable in a

court of common law, or a court of equity; and no reason is dis-

cerned why the sentence of a court of admiralty, under the same cir-

cumstances, should not be re-examinable in a court of admiralty.

" This reasoning is not at variance with the decision that the

sentence of a foreign court of admiralty, condemning a vessel or

cargo as enemy property, is conclusive in an action against the under-

writers on a policy in which the property is warranted to be neutral.

" It is not at variance with that decision, because the question of

prize is one of which courts of law have no direct cognizance, and

because the owners of the vessel and cargo were parties to the libel

against them.
" In the case of Croudson and al. v. Leonard, two judges expressed

their opinions. Those who were silent, but who concurred in the

opinion of the court, undoubtedly acquiesced in the reasons assigned

by those judges. On the conclusiveness of a foreign sentence, Judge

Johnson said, ' The doctrine appears to me to rest on three very

obvious considerations: The propriety of leaving the cognizance of

prize questions exclusively to courts of prize jurisdiction; the very

great inconvenience, amounting nearly to an impossibility, of fully

investigating such cases in a court of common law; and the impro-

priety of revising the decisions of the maritime courts of other

nations, whose jurisdiction is co-ordinate throughout the world.'

" These reasons undoubtedly support the opinion founded on them,

but it Avill be readily perceived that they would not apply to the case

before the court.

" After stating the conclusiveness of the sentence of courts of

exclusive jurisdiction. Judge Washington said, ' This rule, when
applied to the sentences of courts of admiralty, whether foreign or

domestic, produces the doctrine which I am now considering, upon

the ground that all the world are parties in an admiralty cause. The

proceedings are in rem,' but any person having an interest in the

property may interpose a claim, or may prosecute an appeal from the
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sentence. The insured is emphatically a party, and in every instance

has an opportunity to controvert the alleged grounds of condemna-

tion, by proving, if he can, the neutrality of the property. The master

is his immediate agent, and he is also bound to act for the benefit of

all concerned ; so that in this respect he also represents the insurer.'

" The very foundation of this opinion that the insured is bound by

the sentence of condemnation is, that he was in law a party to the suit,

and had a full opportunity to assert his rights. This decision can not

be applicable to one in which the person to be affected by the sentence

of condemnation was not, and could not he a party to it."

The Mary (1815), 9 Craneh, 112G. 143.

Of the shipments constituting a cargo, captured on a voyage from

Ix)ndon to Lisbon, some were accompanied with bills t)f lading, direct-

ing a delivery to shipper or order; a few of the^se bills were

{specially indorsed, but most of them had no indorsements, or blank

indorsements only. Other shipments were accompanied with bills

of lading deliverable to j)ersons specifically named in them. Very

few of either kind of bills were accompanied with letters of advice or

invoices. The district court condemned " all that part of the cargo

which was shipped, as evidenced by bills of lading, either without

endoinsement or with blank endoi"sements, and not accom])anied by

letter or invoice, viz. . . . and that part," etc. An appeal hav-

ing been taken to the circuit court, the decree was, for the most part,

affirmed; but, when the decree was returned, the district court admit-

ted further proof as to parts of the cargo c()mj)rehen(led in the bills

which, though not indorsed, were expressly deliverable to Lisbon

merchants therein named, and, deeming the proof sufficient, ordered

restitution. On an appeal by the captors, the circuit court, holding

that the former s(»ntence of the district court, as affirmed by the circuit

court, was left imperfect by omitting to recite the particular parts of

the cargo intended to Ik; condemned, and that the words above quoted

could have been intended only for the bills addressed to shipper or

i)rder, and not to those addressed to consignees named in the bills

themselves, affirmed the sentence of restitution. On a further appeal

l)y the captors, Marshall, Ch. J., delivering the opinion of the court,

said "that justice ought not to be diverted from its j)lain course, by

circumstances so susceptible of explanation, that error is possible; and

that when the decrw was returned to the district court . . . , with

the blank unfilled, that court did right in consi»lering the si)ecifi(a-

tion inten(le<l to l;ave U'en inserted, and for which the blank was left,

as a substantiative and essential part of the decretv still capal)le of

lH»ing supplied, an<l in acting upon and explaining the decree, as if

that sp<*cification had be«"> "riginally inserted."

The FrleiiUsehaft (IKIS). .'{ Wlh-aloii. U.
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Soon after the beginning of the war of 1812 the American ship

Star was captured bv the British and condennied as prize by the vice-

admiralty court at Halifax, Nova Scotia, British subjects becoming
her owners. More than two years afterwards she was captured by an

American privateer and brought into New York, where a claim was
put in by her original owner. This claim was based on the prize act

of June 26, 1812. In the general salvage act of March 3, 1800, there

was a special provision excepting from the operation of the act recap-

tured vessels which had been condemned by competent authorities.

It was argued, however, that this rule was changed by section 5 of

the prize act of June 26, 1812, which provided for the restoration of

recaptured property to " the lawful owners," " agreeably to the pro-

visions heretofore established by law." Held, Story J., delivering

the opinion of the court, that the " lawful owmer " of recaptured

property which had been lawfully condemned was not the original

proprietor, but the person who had acquired title under the decree of

condemnation.

The Star (1818), 3 Wheat. 78.

" The sentence of a foreign court of competent jurisdiction, con-

demning a neutral vessel taken in war, as prize, is binding and con-

clusive on all the world."

Dobree v. Napier (1836), 2 Bingham's New Cases, 781, 795, citing Hughes

V. Cornelius, Sir T. Raymond, 473.

This was an action against a person for seizing a steam vessel of the

plaintiff and converting it to his own use. It appeared that the

defendant, a British subject, made the seizure as an officer in the

service of the Queen of Portugal, and that the vessel was condemned

by a Portuguese tribunal as lawful prize. It was contended, how-

ever, that he might be held answerable for the seizure on the ground

that his entrance into the service of the Queen of Portugal consti-

tuted a violation of the British foreign enlistment act, so that his

Portuguese commission would not justify him. The court rejected

this contention, saying that no one could dispute " the right of the

Queen of Portugal, to apix>int in her own dominions, the defendant

or any other per.son she may think proper to select, as her officer or

servant, to seize a vessel which is afterwards condemned as a prize."

See, in connection with this case. Underbill v. Hernandez, 168 U. S. 250.

2. JUBISDICTIONAL LIMITATIONS OR DEFECTS.

§ 1243.

A sentence of condemnation as prize does not establish any par-

ticular fact without which the sentence may have been rightfully

pronounced.

Maley v. Shattuck (1806), 3 Cranch, 458.
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^Miere a policy of insurance contained a warranty that the vessel

was "American property," followed by the words " proof of which

to be required in the United States only," it was held that, although

a foreign sentence of prize generally was conclusive, it was not so in

this case, and that, in an action upon the policy, evidence was properly

admitted to show, in opposition to a foreign sentence of condemnation

for breach of blockade, that the vessel was not guilty of that offense.

Maryland Ins. Co. v. Woods (1810), G Cranch, 29.

A vessel and cargo having been captured and libeled as enemy
property, no claim was put in for the vessel, and she was condemned

;

but a claim was made for the cargo. The vessel and the cargo be-

longed to different persons, but it was contended by the captor that

the condemnation of the vessel conclusively established her enemy
character, so that the goods must be treated as having been imported

in a hostile bottom. Held, that the owners of the cargo were not pre-

cluded from showing the true character of the vessel, so far as this

circumstance could affect their claim.

The Mary (1815). 9 Cranch, 12G.

AMioever sets up a title under a condemnation is bound to show that

the court had jurisdiction of the cause, and that the sentence has been

rightly pronounced upon the application of parties competent to ask

it. P"or this purpose it is necessary to show who are the captors, and

liow the court has acquired authority to decide the cause.

In the ordinary cases no difficulty arises on this subject, for the

courts of the captors have general jurisdiction of prize, and their

adjudication is conclusive upon the proprietary interest. But where

the capture is made by captors acting under the commission of a for-

eign country, such capture gives them a right which no other nation,

neutral to them, has authority to impugn, unless for the purpose

of vindicating its own violated neutrality. The courts of another

natioti, whether an ally or a co-lH'lIigerent oidy, can acquire no gen-

eral right to entertain cognizance of the cause, unless by the consent

or upon the voluntary submission of the captors.

La Ncroyda. 8 Wln-at. 108.

A final decree of a(M|uittal and restitution to the only claimant in

a prize coiirt determines notiiing as to the title in the propeity. save

whether it is prize or not.

CnshUiK r. Lainl. lo7 V. S. (!0.

Proceedings in the vice-admiralty court at San Domingo are nulli-

ties, for (he reason that the court is not legally constituted.

Lw, .\t. iU'U., IT'.KS. .-. Op. (W9. App.
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Qusere, Whether the French prize court established at San Domingo

in 1796 was a court of competent jurisdiction under the law of

nations, the evidence not satisfactorily showing that France had then

taken possession of San Domingo under the treaty of cession with

Spain.

Duncanson v. McLure (1804), Supreme Court of Pennsylvania, 4 Dallas,

308.

3. INCONCLUSIVENESS AS TO INTERNATIONAL RIGHTS.

§ 1244.

" The legality of a capture is open for question and examination,

till a competent jurisdiction has decided the question, and a decree

passes for condemnation as prize ; . . . and if the decree be erro-

neous or iniquitous, the party injured must apply for redress to that

nation, whose courts have committed the error or iniquity."

Case of The Resolution, Federal Court of Appeals, 1781, 2 Dallas 1, 5.

In the opinion of Judge John Davis on French spoliations. May
17, 1886, is the following

:

" The defendants say, further, the condemnation can not be illegal

because made by a prize court having jurisdiction, and the decisions

of such courts are final and binding. This proposition is of course

admitted so far as the res is concerned ; the decision of the court, as

"to that, is undoubtedly final, and vests good title in the purchaser at

the sale; not so as to the diplomatic claim, for that claim has its very

foundation in the judicial decision, and its validity depends upon the

justice of the court's proceedings and conclusion. It is an elementary

doctrine of diplomacy that the citizen must exhaust his remedy in

the local courts before he can fall back upon his Government for dip-

lomatic redress; he must then present such a case as will authorize

that Government to urge that there has been a failure of justice. The
diplomatic claim, therefore, is based not more upon the original

wrong upon w^hich the court decided than upon the action and conclu-

sion of the court itself, and, diplomatically speaking, there is no claim

until the courts have decided. That decision, then, is not only not

final, but on the contrary is the beginning, the very corner-stone,

of the international controversy. This leads us naturally to another

point made by the defense in that the claimant did not ' exhaust his

remedy,' because he did not prosecute an appeal. We of course admit

that usually there is no foundation for diplomatic action until a case

cognizable by the local courts is prosecuted to that of last resort;

but this doctrine involves the admission that there are courts freely

open to the claimant, and that he is unhampered in the protection of

his rights therein, including his right of appeal. It is within the
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knowledge of every casual reader of the history of the time that no

such condition of affairs in fact then existed.

"The very valuable report of Mr. Broadhead shows (pp. 6 and 7)

that prior to March 27, 1800, there was practically no appeal in

these cases except to the department of the Loire- Inferieure; in

the then existing state of bad feeling and modified hostilities, and
under the surrounding circumstances, this was to the captains of

the seized vessels, in most if not in all cases, a physical impossi-

bility. Nor prior to the agreement of 1800 was there any prac-

tical reason for appealing to a court when the result, as our seamen

believed, whether rightly or not, but still honestly, was a fore-

gone conclusion, and while negotiations were progressing for a settle-

ment; nor is there an^^thing in these negotiations showing that a

technical exhaustion of legal remedy would be required. We are of

opinion that the claimant was not, under these purely excei)tional cir-

cumstances, obliged to prosecute his case through the highest court,

even if he could have done so, which we doubt."

Gray, Admr., v. United State.s, 21 Ct. CM. ;{40, 402.

Condemnation of prize courts are final in actions between individ-

uals, and as to vessels condemned, giving purchasers a good title, but

do not bind foreign nations, nor bind claims valid by international

law.

Cushing r. United States, 22 Ct. CI. 1.

"The merchant vessels of a nation at peace with another can only,

if captured on the high seas, be justly adjudged to be prize by that

other when such ves.sels shall have violated either the law of nations

or some existing treaty. When either of these causes can be with

truth alleged, the adjudication is not complained of. It is only in

cases where no law, whether established by the connnon consent of the

civilized world or by j)articular compact between the two (Jovern-

ments, has Ix'cn infracted—no rule which governs the conduct of

belligerent and neutral powers towards each other has been broken

by the vessel condemned—that the United States complain of. and

expect compensation for the injury.

"It is perfectly understood that many of these decisions, alike

unjust and injurious, have Ikhmi made l)V the French consular tribu-

nals estal)lished in Spain. This circumstance in no degree weakens

the claim of the United Stat<'s on th<' Spanish (lovernment.- Tliat

complete and exclusive jurisdiction within its own territory is of the

very essence of sovereignty is a principle which all nations asstTl.

Courts, therefore, of whatever description, can only i>e ('stal)lislie<l in

any nation by the consent of the sovereign power of that nation. All
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the powers thej possess must be granted by, proceed from, and be a

portion of, the supreme authority of that country in which such pow-

ers are exercised. Of <;onsequence, foreign nations consider the

decisions of such tribunals in like manner as if made by the ordinary

tribunals of the country. A Government may certainly, at its discre-

tion, permit any portion of its sovereignty to be exercised by foreign-

ers within its territory; but for the acts of those to whom such

portions of sovereignty may be delegated, the Government remains,

to those with whom it has relations, as completely responsible as if

such powers had been exercised by its own subjects named by itself.

The interior arrangements which a Government makes according to

its will can not be noticed by foreign nations or affect its obligations

to them. Of consequence the United States can consider the con-

demnation of their vessels by the French tribunals in Spain no other-

wise than if such condemnations had been made in the ordinary

tribunals of the nation.

" Where vessels so condemned have been captured by privateers

equipped in the ports of His Catholic Majesty, or manned in whole or

in part by his subjects, the hostility of the act is rendered still more

complete.

" In the one case or in the other, the aggressions complained of are

totally incompatible with those rules which the law of nations (Vat.,

b. 3, s. 15, 5, 17, 102, 104) prescribes for a conduct of a neutral power.

They are also considered as violating the Gth article of our treaty

with Spain. By that article each nation binds itself to protect by all

means in their power, the vessels and other effects belonging to the

citizens or subjects of the other which shall be within the extent of

their jurisdiction by sea or land, and to use all their efforts to recover

and cause to be restored to the right owners their vessels and effects

Avhich may have been taken from them within the extent of their said

jurisdiction."

Mr. Marshall, Sec. of State, to ^Ir. Ilimiplireys, ruin, to Spain, Sept. 8,

1800, MS. Inst. U. States Ministers, V. 358.

" In a dissenting opinion by Judge Thomas Cooper, in Dempsie,

assignee of Brown v. Insurance Company, in the Pennsylvania court

of errors and appeals, 1808, the following reasons are given for de-

clining to assign international conclusive authority to the decisions

of foreign prize courts:
"

' They are emanations of the executive authority, the judges

sitting, not during good behavior, but during pleasure.
"

' They are bound by executive instructions which are always

dictated by the interest of the belligerent. (To this a note is ap-

pended calling attention to the fact that Napoleon's Milan decrees

were directed to the Tribunal des Prizes ; and that the British orders



§ 1244.] EFFECT OF JUDICIAL SENTENCES. 647

of council of 1807 were directed inter alios to the British courts of

admiralty and vice-admiralty.)
"

' They are the courts of the belligerent : the plaintiffs, libelants,

are the subjects of the belligerent, cruising under the authority and

protection of the belligerent.
"

' The property, if condemned, enriches the belligerent na-

tion, . . .

" ' The proceedings are written, by interrogatories and answers; by

the civil law, and not by the common law of our own country or of

England.
"

' There is no intervention of a jury trial, nor any riva voce ex-

amiiuition of testimony.
'• • The salary of a British judge depends on a great degi'ee upon

the numl)er of condemnations. I believe it is £15 sterling a vessel.'

On the last point it may be mentioned that the practice which exists

in some countries of vesting in the judge the appointment of clerks

and other officials who receive large emoluments from condenmations,

coupled with the fact that the offices in question are often occupied

by meml)ers of the judge's family, or by personal friends whose in-

terests he has at heart, must, from the nature of things, influence the

judge in the shape which he gives the case, unconscious as he may be

of such influence. 'A power over a man's sustenance,' so substantially

said Chief Justice Gibson, of Pennsylvania, in declaring unconstitu-

tional an act of the legislature of that State reducing the sahuies of

the judges, * is a power over himself,' and a power of this kind over

the judiciary, it was held, it was not constitutional for the legislature

to assume. Yet what power of this character could Ix' more sul)tl{'

than that exercised over an admiralty judge by a prize. case coming

before him with an offer of large emoluments to himself, or to some

one of his family or friends, if a condemnation be decreed? That

such a temptation would not Ik' consciously yielded to by British or

American judges may 1k» unhesitatingly allinned. But the atmos-

phere of influence which such a condition of things generates is no

less |K'rvasive and powerful than would be that of temi)tatious di-

rectly and avowedly applied: and it is impossible not to admit that

in this atmosphere judges of ju-i/.e courts have Ihh'u from time to

time immersed, and that it is from some, at least, of these judges that

the precedents which make up our prize law have been in part drawn.

.Tudg«' (\H)per's opinion, from whicii the abov<' points are taken, was

published in Philadelphia,, in IMO, with i preface by Mr. A. J.

Dallas, United States district attorney in Phila(lel|)hia. and after

wanls Secretary of the Treasury. In this |)refa(e. whi<li a<lo|)ts

and «lefends the views of Judge Cooper, is cited lyoid KUenltoi-ougirs

contemptuous censure (in Fisiu'r /•. Ogle. 1 Ca!n|). lis. and Don-

aldson /'. Thoini)son. i<l. 4'21>) of foreign courts of admiralty, and .Mr.

II. Doc. 551— vol 7 VI
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Dallas proceeds to declare that ' whatever the animosity of the bellig-

erents can generate against each other, whatever their power can

impose on the rest of the world, is now the law of war, the only meas-

ure of justice, while the neutral flag, instead of producing respect and

safety, is the certain signal for insult and agression.'

"

Note of Dr. Wharton, Wharton's Int. Law Dig. III. 197, § 329a.

" The instant that a court sitting to administer international law

recognizes either governmental orders or proclamations setting forth

governmental policy as constituting rules of that code, at once that

court ceases in fact to administer in its purity that law" which it

pretends to administer. . . . The function of the ti'ibunal has

undergone a change which is justly and inevitably fatal to its weight

and influence with foreign powers. It is not only a degradation of

the court itself, but it is a mischievous injury to the government

which has destroyed the efficiency of an able ally."

5 Am. Law Rev. 255.

In an article in the Edinburgh Review for February, 1812, under the title

of "Disputes with America" (vol. 19, p. 290), the contrast between

Sir William Scott's opinions in 1798 and 1799 and those made by

him in 1811, is thus stated. In The Maria, (1 Rob. 3.50, June 11,

1799), he spoke as follows: "In my opinion, if it could be shown
that, regarding mere speculative general principles, such a condem-

nation ought to be deemed sufficient, that would not be enough ; mort'

must be proved : It must he shoivn that it is conformable to the usage

and practice of nations." " A great part," he continues, " of the law

of nations," stands on no other foundation. It is introduced, indeed,

by general principles, but it travels with those general principles

only to a certain extent; and if it stops there, you are not at liberty

to. go further, and to say that mere general speculation would bear

you out in a further progress." " It is my duty not to admit, that

because one nation has thought proper to depart from the common
usage of the world, and to meet the notice of manl^ind in a new and

unprecedented manner, that I am on that account under the necessity

of acknowledging the efficacy of such a novel institution, merely

because general theory might give it a degree of countenance, inde-

pendent of all practice, from the earliest history of mankind. The
institution m,ust conform to the text law, and likeivise to the con-

stant usage upon the matter." (1 Rob. 139.) " Such," says the

Edinburgh Review, " were the sound, enlightened, and consistent

doctrines promulgated by the learned judge, in the years 1798 and
1799—doctrines wholly unconnected with any ' present purpose of

particular national interest;' uninfluenced by any preference or

'distinction to independent states; ' delivered from a seat ' of judicial

authority locally here,'' indeed, but according to a law which ' has no

locality,' and by one whose ' duty it is to determine the question-

exactly as he tcould determine the same question, if sitting at Stock-

holm,'—' asserting no pretentions, on the part of Great Britain, which

he would not allow to Sweden.' "
. . .

" Twelve years," so con-

tinues the Review, " have passed away since the period of those
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beautiful doctrines—an interval not maked by any general change of

character among neutrals, or any new atrocities on the part of the

belligerents—distinguished by no pretentions which had not fre-

quently t)efore been set up by the different parties in the war, except

that on both sides the right of unlimited blockade had been asserted.

France, complaining that England, in 18<M>. and previously, exercised

this ix)wer, had declaretl England and her colonies in a state of

blockade, and England, in her turn, proclaimed all France, and her

allies, blockaded. There were orders and decrees on both sides ; and

both parties acteil upon them. The neutrals protested ; and, recol-

lecting the sound and impartial principles of our prize courts in 17!>8

and 1790, they appealed to that * judicial authority which has its

seat locally here,' but is bound to enforce ' a law that has no locality.'

and * to determine in London exactly as it would in Stockholm.' The
question arose, whether those orders and decrees of one belligerent

justified the capture of a neutral trader; and on this point we find

Sir W. Scott delivering himself with his accustonunl ekKiuence—with

a iKiwer of language, indeetl, which never forsakes him—and which

might have convinced any i)erson, except the suffering i>arties to

whom it was addressed. (Case of the Fox, 3()th May, 1811.)

"' It is strictly true, that by the constitution of this country, the King in

council i)osses.ses legislative rights over this court, and has iK>wer

to i.ssue orders and instructions which it is bound to obey and en-

force ; and these constitute the written law of this court. The.se

two proiK)sitions, that the tx)urt is iMuind to administer the law of

nations, and that it is lH>und to enforce the King's orders in council,

are not at all inconsisent with each other; because these orders

and instructions are presinnetl to conform themselves, under the

given circumstances, to the principles of its unwritten law. They

are either directory applications of those principles to the cases

indicate<l in them—cases which, with all the facts and circumstances

belonging to them, and which constitute their legal character, could

\w but imperfectly known to the court itself; or they are iKjsitive

regulations, consistent with those principles, applying to matters

which require more exact and definite rules than those general prin-

ciples are (-apable of furnishing.

"'The constituticm of this court, relatively to the legislative power of

the King in council, is analogous to that of the courts of common
law relatively to that of the Tarliament of this Kingdom. Those

courts have their unwritten law, the approved principles of natural

reason and justi<'<'—they have likewise' the written or statute law

in a«'ts of rarliament. whi<'h are dinvtory applications of the same

principles to particular subjects, or iM)sitive regulations consistent

with them. u|k)Ii matters which would remain too nuich at larg»'. if

they were left to the iiuiK'rfect information which the courts could

extract from mere general sp«H'ulations. What woultl be the duty

of tlie individuals who preside in thos«' courts, if nH|nire<l to enforci-

an act of I'arliament which contradi«"ted those principles, is a ques-

tion which I iiresunu' they would not entertain « priori: btvausc they

will not entertain a priori the sup|M)sition that any sn<li will arise.

In like manner, this court will not let itself loose into sp*H-ulations as

to what w(Hild Im' its dtity under such an emergency ; iMH-anse it <"nn

n«)t. witlicMit extreme indecen<'y. pn>snme that any siich emerg<'iicy

will hai»i)en; and it is the le»» dl»i)Osed to entertuin them, bev.ause
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its own observation and experience attest the general conformity of

such orders and instructions to its principles of unwritten law.'

(Pp. 2, 3.)

" Here there are two propositions mentioned, asserting two several duties

which the court has to perform. One of these is very clearly de-

scribed—the duty of listening to orders in council, and proclamations

issued by one of the parties before the court—the other, the duty of

administering the law of nations, seems so little consistent with the

former, that we naturally go back to the preceding passage of the

jutlgment where a more particular mention is made of it. ' This

court,' says the learned judge, ' is bound to administer the law of na-

tions to the subjects of other countries, in the different relations in

which they may be placed towards this country and its Government.

This is what other countries have a right to demand for their sub-

jects, and to complain if they receive it not. This is its unwritten

law evidenced in the course of its decisions, and collected from the

common usage of civilized states.'

" The faultless language of this statement all will readily confess and
admire. The more judicial virtues of clearness and consistency may
be more doubtful in the eyes of those who have been studying the

law of nations under the same judge, when ruling the cases of the

Flad Oyen and Swedish Convoy. It is with great reluctance that we
enter upon any observations which may appear to question anything

stated by such accurate reporters as Dr. Edwards and Sir C. Rob-

inson, to have been delivered in the high court of admiralty. But we
have no choice—we must be content to make our election between

the doctrines of 1799 and 1811, and to abandon one or the other.

The I'eluctance which we feel is therefore materially diminished

;

for, if we venture to dispute the law recently laid down by the

learned judge, it is upon his own authority in times but a little

removed from the present in point of date, and nowise differing from

them in any other respect.

" How then can the court be said to administer the unwritten law of

nations between contending states, if it allows that one government,

within whose territories it ' locally has its seat,' to make alterations

on that law at any moment of time? And by what stretch of inge-

nuity can we reconcile the position, that the court treats the English

Government and foreign claimants alike, determining the cause

exactly as it would if sitting in the claimant's counti'y. with the new
position, that the English Government possesses legislative powers

over the court, and that its orders are in the law of nations what
statutes are in the body of municipal law? These are questions

which, we believe, the combined skill and address of the whole

doctors of either law may safely be defied to answer.

"Again :—What analogy is there between the proclamations of one bellig-

erent, as relating to points in the law of nations, and the enact-

ments of statute, as regarding the common law of the land? Were
there indeed any general council of civilized states—any congress

such as that fancied in Henry IV.'s famous project for a perpetual

peace—any amphyctyonic council for modern Europe ; its decisions

and edicts might bear to the established public law the same relation

that statutes have to the municipal code ; because they would be the

enactments of a common head, binding on and acknowledged by the
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whole body. But the edicts of one state, in questions between that

state and foreign ix)wers—or between that state and the subjects of

foreign iwwers—or between those who stand in the place of that

state and foreign governments or Individuals, much more nearly

resemble the acts of a party to the cause, than the enactments of

the law by which both parties are bound to abide."

In 115 Edinburgh Review, (January, 18(i2,) 201, we have the following:
" Ivord Stowell cx)nceived this country to be engaged in a revolution-

ary contest, because we had the misfortune to be at war with a

revolutionary government. The landmarks of former times and the

stipulations of more recent treaties were swept away by the torrent

;

but we are Ixdd enough to assert that it is not for the interest or the

honour of this country to attempt at this day to apply the extreme,

and often unjustifiable rules, which may boast Lord Stowell's au-

thority."

" His Majesty's Government desire to point out that the decision of

the prize court of the captor in such matters, in order to be binding on

neutral states, must be in accordance with recognized rules and prin-

ciples of international law.

" His Majesty's Government feel themselves bound to reserve their

rights by protesting against the doctrine that it is for the belligerent

to decide that certain articles, or classes of articles, are as a matter of

course, and without reference to the considerations referred to in

the earlier portion of this despatch, to be dealt with as contraband of

war regardless of the well-established rights of neutrals; and His

Majesty's Government could not consider them.selves bound to recog-

nize as valid the decision of any prize court which violated thost^

rights, or was otherwise not in conformity with the recognized prin-

ciples of international law."

Ijord I.ansdowne. Sec. for For. Aflf., to Sir C Ilardinge, Brit, ambass. at

St. Petersburg. .Tune 1. V.HH. Pari. Papers. Uussia. No. 1 (190i"0. 9-10.

The principle that tlie decisions of prize courts are not inter-

nationally conclusive as to the doctrines applied, and that a claimant

injured by a wrongful decision may seek indenmity through the

action of his government, is no longer open to question. Tlie right

to indenmity in such cases was demonstrated in the remarkal>le

opinion delivered by AVilliam IMnkney, as one of the conunissionei-s

under Article VTT. of the Jay treaty, under which lai-ge amounts

were j)aid by the Britisji (iovernment to citizens of the I'nited States

us indemnity for captures and condemnations under ortleis in council

violative of the rights of neutral trade. Similar indemnities weiv

obtained from France for wrongful captures and condcninations

during the Napoleonic wars, as well as from Spain. Napl»'s. and

Denmark. In the case of Demnark. the (juestion of the international

finality of prize s<Mitences gave rise to a long discu.ssion, which was

conducted on the part of the United States by Henry Wheaton, as
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minister to Denmark. Indemnities were also obtained by British

subjects from the United States in certain prize cases under Article

XII. of the treaty of Washington of May 8, 1871.

Moore, Int. Arbitrations, I. 336 ; III. 3209, 3210 ; V. 4555.

For the opinion of Mr. Piukney in the case of the Betsey, see Moore, Int.

Arbitrations, III. 3180.

VIII. PRIZE MONEY AND BOUNTY.

1. Claimants of Prize Money.

§ 1245.

The crew of a privateer may proceed by libel in admiralty for their

respective portions of a prize,

Keane r. The Brig Gloucester, Federal Court of Appeals (1782), 2

Dall. 36.

Members of a crew of a privateer wrongfully dismissed and left on

shore, after the beginning of the voyage, are entitled to their share of

the prize money as joint tenants of the right to capture and make
prizes conceded by the privateer's commission. It was said that this

right attached when they were shipped and received on board by the

captain as part of the crew.

Keane v. Gloucester, Fetleral Court of Appeals (1782). 2 Dall. 36.

In a case of capture from an enemy by a privateer, persons in other

privateers acquire no right merely by witnessing the making of the

capture.

Talbot V. The Commanders and Owners of Three Brigs, High Court of

Errors and Appeals of Pennsylvania, 1784, 1 Dall. 95.

Wliere a capture has actually taken place with the assent of the com-

mander of a squadron, express or implied, the question of liability

assumes a different aspect, and the prize-master may be considered as

bailee to the use of the whole squadron who are to share in the prize

money; but not so as to niere trespasses unattended with a coiwersion

to the use of the squadron.

The Eleanor, 2 Wheat. 345.

The profits of a capture made by individuals acting without a com-

mission inure to the Government, but it has not been the practice to

exact them. On the contrary, it has been the practice to recompense

gratuitous enterprise, courage, and patriotism, by assigning the cap-

tors a part and sometimes the whole prize.

Wirt, At. Geiul821, 1 Op. 463.

This related to the case of the Dos Hermancs, 2 Wheat. 77.
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In a case of joint capture by the Army and Navy, it was held that

the capture inured exclusively to the benefit of the United States,

there being no statutory provision in such a case as to prize money.

The Siren, 13 Wall. 389.

"As the capture was made by the Army, or by the Army and
Xavy operating together, it inured exclusively to the benefit of the

United States. There is no distribution of prize money in such a

case. Porter r. United States, 106 U. S. 607: The Siren, 13 Wall.

389."

The Xuestra Sefiora de Regla (1882), 108 U. S. 92, 101.

The proceeds of the sale of a vessel seized as a prize, deposited by

a marshal in a national bank which is a special or designated

depositary of public moneys, do not constitute public moneys of the

United States, within the meaning of statutes applicable to public

money and authorizing its deposit in a public depositary; and such

deposit does not, therefore, constitute a payment of such moneys

to the United States, which will make the Government liable therefor

in case of the failure of the bank pending appeal. Judgment,

United States v. Coudert (1896), 73 Fed. Rep. 505, 19 C. C. A. 543,

affirmed.

Coudert v. United States (1899), 175 IT. S. 178. 20 S. Ct. 5G.

2. Proportions Awarded.

§ 1246.

Tlie 4th section of the act of 3d March, 1800, adopts the rules

which have been or might l)e provided by law for the distribution of

prize money. These rules were taken from the 5th and (Uh sections

of the act of the 23d of April, 1800, by which the whole of the prize

is given to the captors when the vessel captured is of ecjual or superior

force to the vessel making the capture: and when of inferior force,

the prize is directed to be ilivided ecjually between the United States

and the captors.

Wirt. At. (Jen., 182:5. 1 Op. .'.IM.

An armed torpedo steam launcli without books is a " single ship,"

within the meaning of the term in United States prize act of June

30, 1H(>4. which givrs to the commaixh'r of a single ship one-tt-nth of

the prize money awanh'd to the ship.

Unltetl States r. St<'«'v«>r. 113 I'. S. 747.

Under the prize act of 1S('>4 the commander of n single ship making

a capture is entitled to one-tenth of the prize money, aiul can not take.
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like the other officers, in proportion to his rate of pay in the service,

even though his tenth be less than the shares of his subordinate offi-

cers. (Nott, J. dissenting.)

Swan V. United States, 19 Ct. CI. 51.

Under said act the terms " vessel " and " ship " are synonymous ; an

armed torpedo launch is a " ship " and her commander " the com-

mander of a single ship." (Ihid.)

Capture of enemy's property does not increase naval pay proper,

but enlarges the right to compensation, prize money being given as

an inducement to enter the service and perform its duties with

bravery and fidelity.

Cole V. United States (1899), 34 Ct. CI. 446.

3. Bounty.

§ 1247.

Section 4625, Revised Statutes, relating to prizes, refers only to

property actually captured, and not to property which has been de-

stroyed without ever having been actually seized or in the possession

of the forces of the United States. It was therefore held that the

officers and men of the IT. S. S. Hawk were not entitled to prize

money under that section for the destruction of the Spanish steamer

AlpJionso XII. But it was suggested that if the steamer, Avhich was

publicly reported to have been " in use as an auxiliary vessel of the

Spanish navy," was, at the time of her destruction, " a ship or vessel

of war belonging to Spain, or in her service," a claim for bounty

might, perhaps, be made under section 4G35, Revised Statutes.

Griggs, At. Gen., Aug. 2, 1898, 22 Op. 171.

Questions as to bounty under section 4G35, Revised Statutes, should

be submitted to a judicial tribunal, and the Court of Claims has

authority to hear and determine such questions.

Boyd, Act. At. Gen., Sept. 2, 1898, 22 Op. 205.

In determining whether the Spanish vessels sunk or destroyed at

Manila were of inferior or superior force to the American vessels en-

gaged in the battle, for the purpose of fixing the amount of bounty

to be awarded under Revised Statutes, section 4035, the land bat-

teries, mines, and torpedoes not controlled by those in charge of the

enemy's vessels, but which supported those vessels, are to be excluded

altogether from consideration, and the size and armaments of the

vessels sunk or destroyed, together with the number of men upon
them, are alone to be regarded.

Dewey v. United States (1900), 178 U. S. 510, 20 S. Ct. 981.
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s 4. Abolition of Prize Money and Bounty.

§ 1248.

"And all provisions of law authorizing the distribution among
< aptors of the whole or any portion of the proceeds of vessels, or any

property hereafter captured, condemned as prize, or providing for

the payment of bounty for the sinking or destruction of vessels of

the enemy hereafter occurring in time of war, are hereby repealed."

Act of March li, 1899, c. 41.'i, entitletl "An act to reorganize and increase

tlie efficiency of the personnel of tlie Navy and Marine Corps of the

United States," 30 Stats. 1004, 1007.
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I. RESTRICTION ON NEUTRAL TRADE.

§ 1249.

See Kleen, De la Contrebande de Guerre; Manceaux, De la Contrebande

de (Juerre.

The trade of neutrals with belligererts in articles not contraband is

absolutely free, unless interrupted by blockade.

The Peterhoif, 5 Wall. 28.

Contracts for the transportation of contraband articles are enforce-

able.

Northern Pac. Ry. Co, v. American Trading Co, (1904), 195 U. S. 439,

465.

The question of contraband " is a source and a pretext for much
vexation to the commerce of neutrals, whilst it is of little real impor-

tance to the belligerent parties. The reason is obvious. In the

65fi
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present state of the arts throughout Europe every nation possesses,

or may easily possess, within itself the faculty of supplying all the

ordinary munitions of war. Originally the case was different, and
for that reason only it would seem that the articles in question [i. e.,

the lists embraced in the treaties] were placed on the contraband list.

The articles which alone fall within the original reason are naval

stores; and if these are expunged from the list of contraband, it is

manifest that an abolition of the list altogether would be a change in

the law of nations to which little objection ought to be made."

Mr. Madison. Sec. of State, to Mr. Armstrong, niin. to France, March
14, 180(}, MS. Inst. V. States Ministers, VI. 322.

The doctrine of contraband " should be rigidly confined within the

narrowest limits compatible with an honest belligerent policy; and
in the opinion of this Government those limits ought to be made to

include only arms and munitions of war. ... It found its way
into the code of nations, when the means of supply were much more
restricted than at present, and before the progress of improvement

had placed it in the power of almost every nation to provide itself

with whatever it may want either for offensive or defensive opera-

tions. . . . The dictum upon which this whole doctrine rests is,

that a neutral nation ought not to .supply a belligerent power with

article.s which may serve him in the direct prosecution of hostilities.

. . . The discussion which at this time is going on respecting the

military character of coal, and whether it is now excluded from gen-

eral commerce as contraband of war, is a striking illustration of the

tendency to enlarge this power of prohibition and seizure, and of the

necessity of watching its exercise with unabated vigilance. ... It

adds to the complications arising out of the uncertainty in which

this subject is involved, that there is no common tribunal empowered

to decide Ix'tween the independent parties, when a iK'lligerent nation,

interested in the measure, undertakes to add a new article to the

catalogue of contraband, upon the assumption that it has rhanged

its character from a peaceable to a warlike one, in con.se(iuence of a

change in the objects to which it may be applied, either by a revolu-

tion in the mode of conducting war, or by improvements in the

implements used in its prost'cution. The pretension of a prerogative

on the part of sovereigns, whether in ix?ace or war, if indeed any such

exist, to decide thes«' <|uesti<)ns, except so far as relates to their own

>ubje<-t.s, is Jitterly repudiated by the United States."

.Mr. Cass. Soo. of State, to .Mr. Mason, uiin. to Krance. No. 100, .Iiiiie 27.

l.S.-a MS. Inst. Franc*'. XV. 42«5.

Set* note under an extract from this Instruction, supra. § ]VX>.
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" I have the honor to acknowledge the receipt of your note of the

25th uhimo. wherein you present certain reasons which lead your

Government to ask that this Government, in common with other

powers, consent to a general prohibition of the passage of the Darda-

nelles or the Black Sea by vessels carrying dynamite.
" In the form in which the request is presented, this Government

would rfot feel justified in giving this measure its unqualified sanc-

tion, inasmuch as it is founded not so much on the inherent danger

to life and property of the explosives named while in transit as on

the possible ulterior wish to which they may be put. I need scarcely

adduce argument to show that such a course is tantamount to enlarg-

ing the international definition of contraband of war, and making the

substances in question contraband also in time of peace. To this

proposition the United States could not assent, either as a general

principle or in its practical application to a class of explosives whose

employment is widely extending in all operations of mining and tun-

neling, and which, rightly used, plays an important part in the inter-

nal development of the natural resources of nearly all countries.

" If, however, the question presented were one of regulating the

conveyance of a dangerous detonating or inflammable substance, so

that its transit might be unaccompanied by peril to life, this Gov-

ernment could find no objection to such a course. Our own laws

(sections 4472, 5353, and 5354 of the Revised Statutes) prohibit the

carriage of such explosives upon any vessel or vehicle whatever used

for the conveyance of passengers to the United States or between the

States and Territories ; and section 5354 especially considers the death

of any person when caused by the transit or attempted transit of such

explosives as entailing upon the offenders the penalty for man-
slaughter. Our. statutes, however, do not absolutely prohibit, but

simply regulate, the conveyance of explosives.

"This Government will be happy to consider any scheme for the

regulation of the convej^ance of explosives through the straits of the

Porte, and if it shall not appear that the rights of peaceful and legiti-

mate commerce or of transit through waters by which the world's

commerce must necessarily pass are interfered with or prohibited,

3'our Government may rest assured that no objection w^ill be made to

the enforcement of such legislation."

Mr. Frelingbuysen, Sec. of State, to Aristarchi Bey, Turkish min., Dec. 4,

1882, For. Rel. 1883, 892.

Mr. Kiug's correspondence in 1799 as to contraband is given in 2 Am. State

Papers. For. Rel. 494 et seq.

Mr. Seward's report of Jan. 26, 1863. giving correspondence in relation to

the capture of British vessels sailing from one British port to another

with contraband articles for the Confederate States, is given in Sen-

ate Ex. Doc. 27, 37 Cong. 3 sess.
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July 17. 1890, the Pacific Mail Steamship Company's steamer

CoUma arrived at San Jose, Guatemala, having on board a quantity

of arms and ammunition in transit from San Francisco to a port in

Salvador. At that time, the relations between Guatemala and Sal-

vador were strained, armies of " observation " of the two countries

confronting each other on the frontier. AMien the Colima arrived at

San Jose, the Guatemalan authorities sought the consent of Mr.

Mizner, the American minister, to the taking of the arms from the

steamer as contraband of war. and proposed, if necessary, formally

to declare war in order to seize the arms as contraband, the steamer

meanwhile Ijeing detained till Mr. Mizner should hear from Wash-
ington. On July 20 Mr. Blaine instructed Mr. Mizner to demand
the surrender of the CoUma and her cargo, as she had Ix'en guilty

of no offense against any existing treaty or against the law of

nations. Before this message was received, however, the attention

of the (luatemalan minister of foreign atTaii"s was drawn to a stipu-

lation in the contract between that Government and the steamship

company, by which the latter agreed not to permit troops or unmi-

tions of war to l)e carried on its steamers from any of its ports of call

to the ports of or adjacent to Guatemala, if there should lx» reason

to Ix'lieve that the nuiterials might Ix' used against Guatemala, or that

war or pillage was intended. On the strength of this stipulation,

it was agreed l^etween the Guatemalan authorities and the officers

of the steamship company, with Mr. Mizner's concurrence, that the

arms and annnunition should Ix transshipped from the Colhun to a

steamer going north for the purix)se of being provisionally detained

at the company's storehouse at Acapulco, in Mexico. But, while

the transshipment was in progress, the (luatemalan official who had

ciujrge of it comix>lled, by means of threats against the ('ofinn/, the

conveyance of the arms to the shore, where they were seized by the

Guatemalan authorities and some of them distributed among the

troops. Mr. Mizner demanded that the arms should 1k> returned to the

company, with certain apologetic formalities. This was agreed to,

and the arms were placed on board a steamer Imund north on the -Ust

of August, but without any of the proniis««d formalities. The Tnited

States declined to accept this as terminating tlie incident, and in-

siste<l that furtlier reparation sluudd 1k' made for the irregidar

s<Mzure of the arms and ammunition and for the indignity otfered

to the (\)Ihnn.

For. Kol. isno. .•^-.3r». .'{9. 40. 47. TA. '.>7. HJ : For. Ilol. ISIM. r^l-.Vi, .V.t. CI.

»«;. 74. 82.
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II. WHAT ARTICLES ARE CONTRABAND.

§ 1250.-

According to Chief Justice Chase, contraband goods are divided

into three classes :
" Of these classes, the first consists of articles manu-

factured and primarily and ordinarily used for military purposes in

time of war; the second, of articles which may be and are used for

purposes of war or peace, according to circumstances ; and the third,

of articles exclusively used for peaceful purposes.
" Merchandise of the first class, destined to a belligerent country

or places occupied by the army or navy of a belligerent, is always

contraband; merchandise of the second class is contraband only

when actually destined to the military or naval use of a belligerent;

while merchandise of the third class is not contraband at all, though

liable to seizure and condemnation for violation of blockade or

siege.''

The Peterhoff, 5 Wall. 28, 58.

The foregoing classification is that which was made by Grotius. and which
has been repeated by writers ever since his time. See Grotius, De
Jure Belli ac Pacis, bk. 3. c. 1. sec. 5.

See, also, note by Wher.ton, 1 Wheat. 389.

In the draft convention, suggested on January 5, 1804, by Mr.

Madison, Secretary of State, to Mr. Monroe, minister to England,

occurs the following

:

"Art. IV. Contraband of war shall consist of the following articles

only: Saltpeter, sulphur, cuirasses, pikes, swords, sword belts, knap-

sacks, saddles and bridles, cannon, mortars, firearms, pistols, bombs,

grenades, bullets, firelocks, flints, matches, and gunpowder ; excepting,

however, the quantity of the said articles which may be necessary

for the defense or use of the ship and those who compose the crew,

and no other articles whatever, not here enumerated, shall be reputed

contraband or liable to confiscation, but shall pass freely without

being subjected to the smallest difficulty, unless they be enemy's prop-

erty."

Mr. Madison stated that this enumeration was "copied from the

treaty of 1781 between Great Britain and Russia. It is sufficiently

limited, and that treaty is an authority more likely than any other

to be respected by the British Government."

MS. Inst. U. States Ministers, VI. 161.

" There is no accepted enumeration of the articles coming within

the prohibition. And to add to the dangers of collision, the prin-

ciple by which they are to be tested is so loosely defined that it is

practically of little use, but to furnish a pretext when one is wanting,
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to enable parties at war to enlarge the contraband list at their pleas-

ure. Some of the later and approved writers upon the law of

nations, as Hautefeuille and Ortolan, object to this power of exten-

sion ad libitum, and the former j)articularly confines the list to

objects of first necessity for war, and which are exclusively useful in

its prosecution, and which can be directly employed for that pur-

pose without undergoing any change—that is to say, to arms and

munitions of war."

Mr. Cass, Sec. of State, to Mr. Ma.son, iniu to Fraiu-e, No. 1!)0. June 27,

1859, MS. Inst. France, XV. 420.

By the " armed neutrality '' entered into during the American

Revolutionary War by Russia, Denmark, and Sweden in 1780, " being

the three northern powers from whose dominions chiefly the other

maritime nations of Europe received supplies of timber and other

naval stores,**' the eifort was made " to strike these from the list of

contraband, or by some means to exempt them from capture." It

was understood, however, at the time, that this was an exception

from the law of nations. By this law " timber and other articles

for the equipment of ships are contraband of war." Hence the

recital of this principle in Jay's treaty ought to give no just cause

of offense to France.

Mr. Pickering. Sec. of State, to Mr. PInckney. niin. to Kngland, .Ian. ir».

1797, Am. State Papers, For. Ucl. I. ."»9.

For the list of contraband under the arnietl neutrality, set> the section

on that subject, supra, § 1220.

Marshall, referring, as Secretary of State, to the provision in the

Jay treaty Avhich embraced as contraband " whatever may serve

directly to the eipiipment of vessels," comphiined tliat the British

vice-admiralty courts, in construing tlie (Iaus<'. appeared to <-on-

sider it "as inchiding whatever might by any possibility Ik' ap|)lied

to the equipment of vess«>ls,"

Mr. Marshall. Sec. of State, to Mr. King. niin. to Knuhuul, Sept. 2t». ISOO,

Am. State Pa|K'rs. For. Kel. 11. 4S«;. 4HS.

See, also, .'» .Vmeri«-an Law Review, 2.">«>.

See note by Wheaton, 1 Wheat. ;{.S9.

Tar was, as an article used in the building and eqtiipnu'nt of ships.

contraband in 1771).

The Hird (190:t). .'W Ct. ("1. 2-iS.

" Of the continental writers. Hautefeuille contends for the absolute

ride limiting contraband to such articles as are in their uanire of

first neces.sity for war. substantially exclusively military in their use.

and so made up as to be capable of direct aiid iiiimediuto use in war.
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(Tit. 8, §2, torn. ii. 84, 191, 154, 412; torn. iii. 222.) Ortolan is of

the same opinion, on principle, and contends that all modern treaties

limit the apj^lication of contraband to articles directly and solely

applicable to war; yet he admits that certain articles not actually

munitions of war, but whose usefulness is chiefly in war, may, under

circumstances, be contraband; as, sulphur, saltpetre, marine steam-

machinery, &c. ; but coal, he contends, from its general necessity, is

always free. (Tom. ii. ch. vi. 179-206.) Masse (Droit Comm., i.

209-211) admits that the circumstances may determine whether

articles doubtful in their nature are contraband in the particular

case; as the character of the port of destination, the quantity of

goods, and the necessities and character of the w^ar. The same

view is taken by Tetens, a Swedish writer (Sur les Droits Recipro-

ques, 111-113). Hubner (lib. ii. ch. i. §§8, 9), seems to be of the

same opinion with Tetens and Masse. Kliiber (§288) says that

naval stores are not contraband ; but adds, that, in case of doubt as to

the quality of particular articles, the presumption should be in favor

of the freedom of trade.

" The subject is not affected by the declaration of Paris, of 1856."

Dana's Wheaton, § 501, note 226, p. G31.

Referring to a circular of the Department of State, Xo. 12, May 12,

1862, transmitting a proclamation of the President relaxing the

blockade of certain j^orts, together with regulations as to trade with

such ports; and also to circular No. 13, May 30, 1862, transmitting

additional regulations, " together with a list of certain articles contra-

band of war, of which the importation Avas prohibited into ports the

blockade of which had been relaxed by the President," Mr. Seward,

April 26, 1864, instructed the diplomatic and consular officers of the

United States that, in the opinion of the Secretary of the Treasury,

considerations of a public nature required that the importation of

coin or bullion from foreign countries into such ports should be

entirely prohibited ; and they were accordingly directed to add to the

prohibited articles enumerated in circular Xo. 13 the words " coin "

and " bullion."

Mr. Seward, Sec. of State, to the diplomatic and consular officers of tho

United States, circular No. 50, April 26, 1864, MS. Circulars, I. 267.

During the war with Chile, the Peruvian authorities seized, while

in transitu, at Callao, certain packages of blank paper currency, the

property of American citizens, but destined for the Chilean Govern-

ment. The property thus seized was at the time in charge of Messrs.

Wells, Fargo & Company, of Xew York, as public carriers. Subse-

quently, apparently in retaliation for this seizure, the Chilean cor-

vette Chacabuco^ while off the port of Chimbote, took from the vessel
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on which they were being transported, in charge of Messrs. Wells,

Fargo & Company, certain cases of blank paper currency destined for

the Peruvian Government. Against the seizure by the Peruvian
authorities, the United States protested, both on the ground that the

goods in question were not embraced in the definition of contraband

in the treaty Iwtween the two countries, and that the seizure was
liesides a violation of the stipulation in the treaty of 18o() between the

United States and Peru forbidding the seizure of enemy's property in

neutral ships. A similar protest was addressed to the Chilean Gov-
ernment against the seizure by the Clutcahuco. It appears that the

Peruvian Government, in response to the protest of the United States,

restored the proj^erty, which was afterwards duly delivered by the

carriers to the Chilean Government. The Chilean (Jovernment. how-

ever, put into enforced circulation in Peru the notes seized by the

ChacabifcOj requiring all persons to accept it at its full face value in

exchange for property taken and used by the Chilean forces. A claim

against Chile in Ix^half of Messrs. Wells, Fargo & Company was sub-

sequently presented to the United States and Chilean Claims Com-
mission under the convention of August 7, 18i)2, and by consent of the

agents of the two (lovernments, and at the request of the claimants, a

compromise award was entered in their favor for upwards of $29,000,

United States gold.

Mr. Evarts. Sw. of State, to Mr. Osl)orn, inin. to Chile. No. 110, Oct. 20,

18.S0. MS. Inst. Chile, XVI. 21>."»: Moore, Int. .Vrbitrations, IV. 3744.

Writinj? to the Chilean minister at Washington, May IS, 1S.S1, and refer-

rin>? to his contention that money or its representative might nnder

certain circumstances be regarde<l as contraband of war, Mr. Hiaine,

as Secretary of State, sjiid that the minister did not si>ecify the cir-

cumstances under which money might he so regardtsl. nor refer to the

statements of writers or the decisions of prize courts where the dw-
trine had Imimi maintaintHl. " IHIigent hut fruitless search." sjiid Mr.

Hlaine. " haa here Immmi mad«' for them." lie also adverteil to the

stipulation in the treaty h«'tw«'«'n Kngland and France of ITSC. that

" gohl, silver, coIikmI or uncoiiunl," should not Ik* deenuHl eontraband

of war. The treaty lM»twt»en the rnltcnl States and Chile of \f<V2, said

Mr. HIaine. n»stricttHl contraband to implements an«l munitions of

war, and did not include in that category pai»er money and |H>stage

Rtamps. lie expresstMl the opinion that nn acknowhilgmcnt of the

Chilean claim wimld establish an inconvenient i>nMedent. ( Mr.

niaini', SiH-. of State, to .Mr. .Martinez, MS. Notes to Chilean I-cg. VI.

'_'•;!».

»

See. al.so, Mr. Ulnine, S<m-. of State, to .Mr. .Martinez. .Inne .!. issi. .MS.

N«>teH to Chilean I^-g. VI. 274.

The Chilean minister at Washington submittitl, on .March 1!>. is.s;i. a

detall<'«l statement of the <'as«\ with many tpiotations from inter

national texts. To this stat«'ment no reply ap|K>ars t»» have Ikmmi

made till ,\pril II. IHS.'., wh<'n Mr. Hayard adilress^il a note on the

subjti't to th«> Chlh'an minister. The most of this note was d«'voled

to the (luestlon of title ti» the i>roi>erty at the time of s«Mzure. In

H. Doc. 551—vol 7 43
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briefly referring to the contraband question, Mr. Bayard adverted to

the fact that at the time of the seizure the port of Chiuibote, to

whicli the vessel was apparently bound, was in the possession of the

Chilean forces, so that the property, if it could originally have been

considered contraband, was to be regarded as having ceased to be

so for want of a hostile destination. In this relation, he cited

the cases of The Abby and The Lisette (6 Robinson's Admiralty Re-

ports, 392), and added: "The Chilean statement embodies an urgent

effort to show that, by analogy at least, the Peruvian Government

notes seized were liable to condemnation as contraband of war. No
authority, however, is cited in support of that pretension, which can

not be acquiescetl in. Still, it may be aclvnowledged that with the

lapse of time the just rights of belligerents may require an addition

to the articles heretofore regarded as contraband of war." (Mr.

Bayard, Sec. of State, to Mr. Godoy, Chilean min., April 11, 1885,

MS. Notes to Chilean Leg. VI. 337.)

Money, silver plate, and bullion, when destined for hostile iise or

for the purchase of hostile supplies, being contraband of war, where

a foreign vessel entered New Orleans under the license of the Presi-

dent's proclamation of May 12, 1862, the determination of the ques-

tion as to whether articles of this class, part of her outward-bound

cargo, were contraband, devolved upon the Federal general command-

ing in that city. Believing them to be so, he was authorized to order

them to be removed from her, and her clearance to be withheld until

his order should be complied with.

United States v. Diekelman, 92 U. S. 520.

Printing presses, materials, and paper, and postage stamps, belong-

ing to the enemy, and intended for his immediate use, are contraband.

The Bermuda, 3 Wall. 514, 552.

.

Artillery harness, men's army bluchers, artillery boots, govern-

ment regulation gray blankets, are, when they have a hostile destina-

tion, contraband.

The Peterhoflf, 5 Wall. 28, 58 ; cited in 5 Am. Law Rev. 259.

In numerous treaty provisions, as in that between the United States

and France of 1778 (art. 24), " horses," or " horses with their furni-

ture," are classed as contraband.

See Lee, At. Gen., 1796, 1 Op. 61.

" Horses, saltpetre and sulphur may be placed first as subjects of

the widest usage. It has alwaj's been the practice of England and

France to regard horses as contraband; in a very large number of

treaties they are expressly included; in none are they excluded

except a few contracted by Russia, and in those between the United
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States and other American countries, the hitter however confining

the prohibition to cavalry mounts."

Hall, Int. Law (5th ed.), 657.

The preponderance of authority at the end of the eighteenth cen-

tury was that horses were presumptively contraband, and that a ship-

ment of horses to a port of a belligerent was presumptively for

military uses.

The Atlantic (1901), 37 Ct. CI. 17.

lu this case there were 38 horses on a vessel of 8,5 tons burden. But. in

another case, where there were only 5 horses on a vessel of JKS tons

burden, the rest of the carjjo. consisting of cattle and fowls, and the

port of destination was neither Ijesiegetl. blociiadetl. nor. so far as was
known. jri>rrisone<l. it was held that the horses would not be pri»sunie<l

to have been intended for military use. (The Juno, 38 Ct. CI. 4G5.

)

April 29, 1898, the Italian ambas.sador at Madrid was orally

advised that instructions had lx»en issued to Spanish naval officers

temporarily to sus|)end. in regard to sulphur, the application of the

royal decree of April 23, concerning contraband of war. This resolu-

tion was confirmed by a note of May 31, 1898, the Spanish (lovernment

reserving the right to restore sulphur to the contraband list, should its

interests require it. but promising not to do so without sufficient

notice, .so that pending contracts might be performed. The Italian

ambassador replied June 3, 1898, accepting the notification of Spain's

resolution, but expressly reserving the question of principle. It was

underst<K)d to 1m' the opinion of the Italian (lOvernment that sulphur

could not properly be ccmsidered as contraband of war, since it was

used in many inncxent arts and had cea.sed to be an ingredient of the

higher class of gunpowders,

June 8, 1898, there appeared in the official ImjH'rial (iazette. at

Berlin, ati announcement that,the Spanish ambassa<l<)r had informed

the (ierman (Jovernment that sulphur, which had Ikhmi included in the

royal decree of April 23 as contraband of war. was no longer to l)e so

considered.

Mr. Draper, anibass. at Home, to Mr. Way. Sii*. nf Stjit«'. .\o. •_"J7. .lunc '.».

1S!»8; Mr. IddiuKs. «har>:«'' at Kome. to Mr. I>ay. Sc<-. of State N...

251. .luly m. IHIIS, .MS. iH'sp. from Italy.

Mr. White, ambass. at IWrlln. to .Mr. Day. S***-. of State. .luiic II. isi^s.

MS. l>esp. from (Germany.

See. also. Mr. M(M»re. .\ct. S«'<-. of State, to Sir .1. rannccfotc. Uritish

ambass.. .Inly 'J, IS'KS. MS. Not.-s to Hrlt. Ix-u- X.XIV. Jll.

The master of a ship, who. just prior to the war U'tweeii tJie rnited

States and Spain, had taken on lM)anl at Port Km|>edocle. Sicily, a

({uantitv of stdpimr for N<'w York, was justiH<>d. on lu-ariiig that war

had begun, in unloading the sulphur and storing it in a warehouse,
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and was not obliged to delay his voyage and reship the sulphur

because of reports in the press that Spain, as afterwards proved to be

the case, would revoke her declaration that suljjhur was contraband of

war.

The Styria v. Morgan (1902), 180 U. S. 1.

With reference to the proposal in the negotiations at Peking in

1901 to prohibit China from importing articles used in the manufac-

ture of arms and munitions of war, the American diplomatic repre-

sentative was instructed :
" The materials principally employed in the

manufacture of arms and ammunition are reported by the War
Department to be as follows : Brass, copper, tin, niter, lead, charcoal,

guncotton, sulphur, alcohol, nitroglycerine, sulphuric acid, nitric acid,

picric acid, mercuric fulminate, raw cotton; steel tubes and hoops,

forged and oil tempered. . . . The prohibition of several of the

materials mentioned, Avould, unless destined for arms and ammunition
• factory, be impossible. The object would seem to be the prevention

of the setting up of plants. The exclusion of gun and cartridge

machinery would be necessary, but this inhibition is not regarded by

the United States as important."

Mr. Hay, Sec. of State, to Mr. Rockhlll, special comiuissioner, tel., March
19, 1901, For. Rel. 1901, App. 365.

" It has been held by this country, and our officers have been so

instructed, that the term ' contraband of war ' includes only articles

having belligerent destination and purpose. Such articles have been

classed under these two heads :

—

" 1. Those that are primarily and ordinarily used for military

purposes in time of war, e. g., arms and munitions of war, military

material, &c.—articles of this kind being usually described as abso-

lutely contraband.
" 2. Those that may be, and are, used for peaceful or warlike

purposes according to circumstances, such articles being usually

described as conditionally contraband.

"Articles of the first class destined for ports of the enemy or

places occupied by his forces are always contraband of Avar. Arti-

cles of the second class are contraband of war only when actually;

and especially destined for the military or naval forces of the enemy.

Coal and provisions are among the articles which are only condi-

tionally contraband."

Lord Lansdowne, British Sec. for For. Aff., to Sir C. Hardinge, British

ainbass. at St. Petersburg, Aug. 10, 1904, Pari. Papers, Russia, No. 1

(1905), 13.
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III. OOVERXMEXTAL LISTS.

§ 1251.

" 6. The following things arc considered contraband of war:

"Portable arms and artillery, mounted or in detached pieces;

ammunition for firearms, such as projectiles, fuses, balls, priming,

cartridges, cartridge tubes, powder, saltpeter, sulphur; the material

and ammunition of explosive instruments, such as mines, torpechx^s,

dynamite, pyroxylin, and other fulminating substances; the mate-

rial of artillery, either for fortifications or for the field, such as

carriages, caissons, cartridge chests, campaign forges, canteens, pon-

toons, etc.; objects of military equipment and dress, such as car-

tridge-boxes, knapsacks, armor, sappers implements, drums, saddles

and harness, articles of military dress, tents, etc., and in general all

objects destined to land or sea forces.

" Such objects, when found on board neutral vessels and destined

to an enemy port, may be seized and confiscated, save the (piantity

which is necessary for the ship on which the seizure is made.
" 7. The following acts are assimilated to contraband of war. and

are f()ri)idden to neutrals: The transportation of eneni}' troops, and

that of dispatches and correspondence of the enem3\ and the furni-

ture of enemy ships of war.

" Neutral ships taken in the connnission of the offense of such con-

traband may, according to the circum.stances be seized and eve;n

confiscated."

Translation of Uus.siau Decree, relatinjj to PrivatiHTinn. Neutral Trade,

and Bl<Hka<les. May l.'V^.'., 1877. (!8 Rr. & For. State rai»ers. !)-i4. '.rj."..

The original text is as follows:

6. Sent rt'putes contreband*' de unerre les olij«'ts suivants

:

I^*s arnies iMirtatives et d'artilierie. niontt'es on vu pii^es d('t:icli»'es ; les

inunititHis d"arn)es A fen. telles <ine projcM-tih's. fns«H's d'olms. halles.

nn>or«'<*s, cartouelies. tulK'S de cartonclies, iM)ndn', salin'tre. soufre;

le materiel et les nnuiitions de piCsvs oxplosihlrs. tollt's qur mines,

torpllleH. dynamite, pyroniline et antres snl)stiuu-«>s fnlminantes;

le niat«'riel de I'artillerie. du K«'nie et dn train, tels que affftts, cals-

sons, cais-srs de eart«>uclies. fork's «le campaKiie, ouitines, pontons,

ete. ; l«>s ol»j«»ts dY-<pii|H>ment et d'lialtillement militaire. tels «pn' >;iher-

m's. <'artou<*liir'res. sacs, cnirassi's, ontils de sap*-, tamlionrs. scllcs vt

harnais, pit\'«>s «riiai>ill<Mnent militain>, tentes. «'tc.. et »>n ^rt'-m'-ral

toils les olijrts (h'stinrs aux troupes de terre (tu de uwv.

C<»s oltjets, lorsipi'ils sont tri>uv<''s ft Ixird d»' navires ni-utrcs t-t d«>stin<'s

»\ un |>ort t'nnemi, iK'Uvcnt «"tre saisis »'t eon list |ur>s. saiif la quaiiliti'

qui est n«''<-«'HMaire an navire sur l«M|uel est «)|W'r<'«e la saisi»'.

7. Sont assimiK's A la <-ontrel>ande df jjuerre l«'s a<-t«'s suivants. Intrrdits

aux ni'utn's: !«• trans|N)rt df tnmiM's rnnemics. <t*iui <i<' di''p«"'«lM*s

et de la ••orr«>spondan«c de rfuncmi. la fournitun* dr n:i\ in-s «lc u'lirrn'

i\ I't'nnt'mi.

I^n* navires nrntn's pris i-n flagrant dt'lit d«' S4'ml>ialtl<' <<>iitr«l»iuid«'

IK.'Uvent etre. S4'lon Irs cin-onstanres. suisia •( mem«' <t»nlis«pirs.
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" 62. The list of Goods Absolutely Contraband comprises :

—

"Arms of all kinds and machinery for manufacturing Arms. Am-
munition and materials for Ammunition, including Lead, Sulphate of

Potash, Muriate of Potash (Chloride of Potassium), Chlorate of Pot-

ash, and Nitrate of Soda. Gunpowder and its materials. Saltpetre

and Brimstone ; also Gun-Cotton. Military Equipments and Clothing.

Military Stores. Naval Stores, such as Masts (Staadt Embden, 1 C.

Rob. 27. Charlotte, 5 C. Rob. 305), Rudders, and ship Timber, Hemp
(Gute Gesellschaft Michael, 4 C. Rob. 94. Apollo, 4 C. Rob. 161. Ev-

ert, 4 C. Rob. 354) and Cordage, Sail-cloth (Neptunus, 3 C. Rob.

108) , Pitch and Tar (Jonge Tobias, 1 C. Rob. 329. Twee Juffrowen, 4

C. Rob. 242. Neptunus, 6 C. Rob. 408) ; Copper fit for sheathingVessels

(Charlotte, 5 C. Rob. 275) ; Marine Engines, and the component parts

thereof, including Screw-Propellers, Saddle-Wheels, Cylinders,

Cranks, Shafts, Boilers, Tubes for Boilers, Boiler-Plates, and Fire-

Bars; Marine Cement, and the materials used in the manufacture

thereof, as Blue Lias and Portland Cement; Iron in any of the fol-

lowing forms—Anchors, Rivet-Iron, Angle-Iron, Round Bars of from

f to I of an inch diameter. Rivets, Strips of Iron, Sheet Plate-Iron

exceeding ^ of an inch, and Low Moor and Bowling Plates.

" 63. All Goods fit for purposes of war and peace alike, (not herein-

before specified as Absolutely Contraband), on board a vessel which

has a hostile destination, are Conditionally Contraband, that is, they

are contraband only in case it may be presumed that they are

intended to be used for purposes of war. T^is presumption arises

when such hostile destination of the Vessel is either the Enemy's Fleet

at Sea or a hostile Port used exclusively or mainly for Naval or Mili-

tary Equipment (Jonge Margaretha, 1 C. Rob. 188. Peterhof, 5 Wal-

lace, 58).

" 64. The list of Goods Conditionally Contraband comprises :—Pro-

visions and Liquors fit for consumption of Army or Navy (Jonge

Margaretha, 1 C. Rob. 191. Haabet, 2 C. Rob. 174. Edwards, 4 C.

Rob. 68. Ranger, 6 C. Rob. 125). Money. Telegraphic Materials,

such as Wire, Porous Cups, Platina, Sulphuric Acid, and Zinc (see

Parliamentary Papers, North America, No. 14, 1863, p. 5). Materials

for the construction of a Railway, as Iron Bars, Sleepers, &c. Coals

(see Lord Kingsdown's Speech in the House of Lords, May 26, 1861).

Hay. Horses. Rosin (Nostra Signora de Begona, 5 C. Rob. 98).

Tallow (Neptunus, 3 C. Rob. 108). Timber (Twende Brodre, 4 C.

Rob. 33).
" 65. It is part of the prerogative of the Crown during the war to

extend or reduce the lists of Articles to be held Absolutely or Condi-

tionally Contraband, subject, however, to any Treaty Engagements

binding upon Great Britain.



§ 1251.] OFFICIAL LISTS. 669

^' 66. If the Commander is satisfied that the Goods on board the Ves-

sel are fit for purposes of peace exclusively, he should allow the Vessel

to proceed on her course."

Holland's Manual of Naval Prize Law (issued by authority of the Ix)rd's

Commissioners of the Admiralty, 1888), 19-21.

The question of contraband did not become the subject of judicial

controversy during the war with Spain, but it was dealt with in

General Orders No. 402. Premising its definition with the explana-

tion that " contraband of war comprehends only articles having a

belligerent destination as to an enemy's port or fleet,'" the order speci-

fied certain articles as '* absolutely contraband " and others as *' con-

ditionally contraband.'' The former were

:

"Ordnance; machine guns and their appliances, and the parts

thereof; armor plate, and whatever pertains to the offensive and
defensive armament of naval vessels; arms and instruments of iron,

steel, brass, or copper, or of any other material, such arms and instru-

ments being especially adapted for use in war by land or stni ; torpe-

does and their appurtenances; cases for mines, of whatever material;

engineering and transport materials, such as gun carriages, caissons,

cartridge boxes, campaigning forges, canteens, pontoons; ordnance

stores; portable range finders; signal flags destined for naval use;

ammunition and explosives of all kinds; machinery for the manufac-

ture of arms and munitions of war; saltpeter; military accouterments

and equipments of all sorts; horses."

The " conditionally contraband " were:
" Coal, when destined for a naval station, a port of call, or a ship

or ships of the enemy; materials for the construction of railways or

telegraphs, and money, when such materials or money are destined

for the enemy's forces: provisions, when destined for an enemy's ship

or ships, or for a place that is Ix^sieged."

By the Spanish royal decree of April 23, 181)8, contraband was

defined as follows:

" Cannon, machine guns, mortars, guns, all kinds of arms and

firearms, bullet.s, bombs, grenades, fuses, cartridges, matches, powder,

sulphur, saltpeter, dynamite and every kind of exj)losive; articles of

e(|ui|)ment like uiiiforuis, straps, saddles and artillery and cavalry

harness; engines, for ships and their accessories, shafts, screws,

lM)ilers and other articles used in th«' construction, repair and arming

of war-ships; and in general all warlike iustruMH'nts. utensils, tools.

and other articles, and whatever may hereaft«'r Iw detennined to Ih'

contraband."

But f(»r the last claiise. which .seemed to Im' capal)le of rendering the

prece<ling s|H'ciHc enumeration nugatory, this |)aragr:iph would )«•

ojMMi to little objection. Soon after its promulgation the operation
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of the decree was restricted, on the request of the Italian Government,

by a special dispensation in favor of sulphur, which is obtained

chiefly from Sicily.

Proclamations aiul Decrees during the War with Spain, 85, 88, 93.

''According to article 13 of the ' Regulations on Maritime Prizes,'

articles considered as contraband of war are announced for general

information in a sjjecial declaration. The follow^ing have been

declared such in declarations: (a) All kinds of arms, both hand
(portable) and artillery (ordnance), whether assembled or in parts;

(b) ammunition, such as projectiles for cannon, fuses, bullets, cap-

sules, cartridges, cartridge cases, powder, saltpeter, sulphur; (c)

objects or accessories for making explosions, such as mines, dynamite,

pyroxylene, and other explosive compositions; (d) artillery appli-

ances, engineer and army vehicles, such as gun carriages and mounts,

cartridge boxes or packs (small arms and ordnance), field forges, field

kitchens, tool wagons, pontoons, bridge trestles, draft harness, etc.

;

(e) articles of troop equipment and dress, such as cartridge boxes and

bags, knapsacks, bandoleers, breastplates, intrenching tools, drums,

kettles, saddles, horse trappings, ready-made uniforms, tents, etc.;

(/) naval vessels sailing to an enemy's port, even though under a neu-

tral commercial flag, if by the construction of their hvill, their interior

arrangement, and other signs they are evidentl}' built for war
purposes and are going to the enemy's port for the purpose of being

sold or turned over to the enemy; (g) generally speaking, all other

objects directly intended for w^ar, whether land or naval, if they are

being transported at the cost of or with destination to the enemy.

By the designation ' to the enemy ' is meant transportation to his fleet,

to one of his ports, or even to a neutral port if the latter, according

to obvious and indisi:)utable proofs, merely serves as an intermediate

station to the enemy and as the final goal of all transportation.

" The following acts are considered on a par with military contra-

band and involve the same consequences for a nevitral vessel and cargo

:

(1) Conveyance of hostile troops, military detachments, and indi-

vidual military persons, and (2) conveyance of enemy's dispatches

—

that is, business correspondence between hostile commanders and

their agents stationed on a vessel or on territory belonging to or occu-

pied by the enemy."

Russian Special Instructions, Sept. 20, 1900, Appendix II., supplementing

the Prize Regulations of March 27, 1895, For. Rel. 1904, 735, 747, Y54.

The eniuneration here used as a basis for a list of contraband articles is

that given in the enumeration of the ukase of the governing senate

of May 12. 1877. on the occasion of the war between Russia and

Turkey, printed on p. 477, Foreign Relations, 1877. (For. Rel. 1904,

754).
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'' VL The following articles are considered as contraband of war

:

" (1) Small arms of all kind, both portable and of artillery,

whether mounted or in parts, as well as armor plate.

"(2) Ammunition for firearms, such as shells, bomb fuses, bullets,

caps, cartridges, cartridge tuljes, powder, sulphur, saltpeter.

"(3) Material and all kind of substances for making explosions,

such as torpedoes, dynamite, pyroxilin, various fulminary substances,

conductors, and all articles used for exploding mines and torpedoes.

''(4) All material for the artillery, the engineer corps, and troop

trains, such as gun carriages, limbers, cartridge and amnninition

boxes, campaign forges, field kitchens, instrument wagons, pontoons,

bridge trestles, barlx'd wire, harness for transport service, etc.

"(5) Material for the equipment and clothing of troops, such as

bandoliers, knapsacks, sword hilts, cuirasses, intrenching tools, har-

ness, uniforms, tents, etc.

"(6) Ships which are bound to an enemy's port, even if sailing

under a neutral commercial flag, if their construction or internal

arrangements or any other indication would show that they are built

for warlike purposes or for sale or destined to be handed to the

enemy upon arriving at their destination.

"(7) All kinds of ships' machinery or boilers, whether mounted or

in parts.

"(8) All kinds of fuel, such as coal, naphtha, alcohol, and such like.

"(9) Telegraph, telephone, and railway material.

"(10) In general, everything intended for warfare on land or sea,

also rice, food stuffs, horses, beasts of burden, and others available

for warlike purposes if they arc transported for account of or

intended for the enemy.
" Vn. The following actions, prohibited to neutrals, arc considered

as violating neiitrality: Tlic transj)ort of the eneuiy's troops, its

telegrams or correspondence, tiie supi)lying it of transj)ort boats or

war vessels. Vess<»ls of neutrals found to 1h» breaking any of thes<»

rules may l>e. according to circumstances, captured and confiscated.

"VIII. The Imperial (lovernuHMit resc»rves the right to depart

from the alK)ve decisions with regard to a neutral or hostile power

which on its part ihn's not observ»> them, as well as to take measiin's

necvssary to fit the circumstances of each individual case.

"IX. The detailed ruh's which the military authorities are liound

to ()bs<'rve during the war at s<'a are {jrescrilMMJ in the ])v\/r regu-

lations sanctioned by His .Majesty th«' Kmix'ror on March J". lsi».'). as

as well as in special instructions approved by the council <»f the

admiralty on Septeinin'r -JO. 11)00. relative to the detention. vi>ilation.

capture, the conveyance, and the delivery of ships and captHred

goods.''

InilMTliil Uiisslini nntt-r, F.-lininry 14. 1!mM. V»r. Ud. I'.hH. TJs ; Monthly

CoiiMijIiir KeiMiits. .Mny. I'.MM, I.,\,\V. .«»7.
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By an imperial order of April 8-21, 1904, cotton was added to the

contraband list. This was stated to apply to raw cotton and cotton

waste, and not to manufactured cotton.

For. Rel. 1904, 729, 730.

" It is hereby decided that the undermentioned goods shall be re-

garded as contraband during the present war between Japan and

Russia

:

" 1. The following goods shall be treated as contraband of war in

case they are going to pass through the enemy's territory or in case

they are destined for the enemy's territory or his army or navy

:

"Arms, ammunition, explosives, and the raw materials thereof

(including lead, saltpeter, sulphur, etc.) and apparatus for manufac-

turing them, cement, uniforms, and equipment of military and naval

men, armor plates, materials for the construction and equipment of

men-of-war and other ships, and all other goods to be used solely for

purposes of war.
" 2. The following goods shall be treated as contraband of war in

case they are destined for the enemy's army or navy, or in case, from

the nature of the locality in the enemy's territory to which they are

bound, they may be considered to be intended for the use of the

enemy's army or navy

:

" Provisions, drinks, horses, harness, fodder, vehicles, coal, timber,

money, gold and silver bullion, and materials for the construction of

telegraphs, telephones, and railways.

" 3. Of the goods mentioned in the foregoing two clauses, those

which on account of their qualit}' or quantity may be judged to be

evidently intended for the use of the ship that carries them shall not

be treated as contraband."

Japanese contraband regulations, Feb. 10, 1904, For. Rel. 1904, 416

;

Monthly Consular Reports, May. LXXV. 394.

A somewhat different, but apparently not very accurate, version is given

in the British Pari. Papers, Russia, No. 1 (1905), 7-8.

In neutrality regulations issued by the Chinese Government on the

outbreak of the Russo-Japanese war, there were enumerated as contra-

band

—

"(«). Cannon shot, lead balls, powder, and all sorts of weapons.

"{Z>). Saltpeter, sulphur, and all materials used in the manufacture

of powder.

"{<?). All vessels that may be used in fighting or materials used in

their construction.

"(6?). Official dispatches relating to the war."

For. Rel. 1904, 19.
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By the same regulations it was forbidden " to buy up conti'aband of war
for tlie belligerents " or " to manufacture contraband of war." The
observance of this rule was enjoined on foreigners within the

Empire. (Ibid.)

IV. CONTROVERSIES AS TO CERTAIN ARTICLES.

1. Coal.

§ 1252.

" The discussion which at this time is going on respecting the mili-

tary character of coal, and whether it is now excluded from general

commerce as contraband of war is a striking illustration of the ten-

dency to enlarge this power of prohibition and seizure, and of the

necessity of watching its exercise with unabated vigilance. Here

is an article, not exclusively nor even principally used in war, l)ut

which enters into general consumption in the arts of peace, to which,

indeed, it is now vitally necessary. It has become also important

in commercial navigation. It is a product of nature with which

some regions are bountifully supplied while others are destitute of

it, and its transportation, instead of meeting with impediments,

should he aided and encouraged. The attempt to enable belligerent

nations to j)revent all trade in this most valuable acces.sorv to

mechanical power has no just claim for support in the law of natitms;

und the United States avow their determination to oppose it as far as

their vessels are concerned."

Mr. Cass. Sec. of State, to .Mr. Mason, min. to France. No. 11K>. .Tune 27,

lS.'>n. MS. Inst. France. XV. 42»;.

" Considering, that the vesst^ls of war, both Chilean and Peruvian,

are supplied with coal from the mines of Chile for their hostile

operations on this coast;

" Considering, that the law of war permits the belligerents to

seize anything employed l)V the enemy to carry on hostilities against

them, which is the case with the said combustible, and that it is also

the production of the enemy's country:

" Considering, that a U'lligerent has a right to declare new articles

to \w contraband of war. when from the circumstances of the war they

Iwcome, on the part of the enemy, elements for undertaking and cany-

ing on hostilities;

"Considering, lastly, that tiu' (iov»>rnment of Chile has declaied

coal destined for the us«' of the Spanish ves.s«»ls of wai- oi- their priva-

teers to Im' contraband of war;
" I have resolve<l

:

" 1st. Coal from the various Chilean mines is declare«l contraband

of war. . . .
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" 3rd. This declaration, confined as it is to a special case and pecu-

liar to the present war, is not intended to establish any precedent

with respect to the general principle, that coal should not be consid-

ered contraband of war."'

Provisional Declaration, issued Jan. 29, 1866, by Admiral Nufiez, com-

manding tbe Spanish naval forces in the Pacific, in the war with the

allied republics on the west coast of South America. (56 Br. & For.

State Papers, 710.)

" That in the actual state of war in which the Republic finds

itself with the Government of Spain, it is necessary to determine

the conditions of certain articles which, being of lawful commerce,

may be considered according to circumstances as contraband of war;

I decree

:

" Sole article. Coal and provisions will be considered contraband of

war when one or the other are destined for the use of Spanish ships

of war."

. Decree of President Prado, of Peru. Feb. 9, 1866, 56 Br. & For. State

Papers. 917-918.

In instructions issued next day to the commanders of P^'uvian men-of-

war and privateers, after the enumeration, as contraband, of certain

" instruments manufactured for war," there is the following passage

:

"Equally so [i. e., contraband] are coal destined for the vessels of

war of tbe enemy or bis privateers, coined gold and silver, and all

provisions destined for the enemy, as is also tbe correspondence des-

tined for the same. This catalogue will be increased in case tbe

war extends on shore. Likewise are contraband of war, if destined

for the enemy, land and sea troops, and, in general, all those indi-

viduals having a military character." (56 Br. & For. State Papers,

914.)

" Had coal been declared unconditionally contraband of war, the

precedent would have been awkward in the event of war between

foreign nations where the United States as a neutral would desire

the largest opportunities for the exportation of coal."

Report of Mr. Chamberlain, Commissioner of Navigation, 1898, p. 66.

See, at the same place, a statement as to the liberal regulations adopted

by the Treasury Department for the execution of the act of April 22,

1898, concerning the exix)rt of coal or other material used in war
from any seaport of the United States during the war with Spain.

By section 8, article 6, of the Russian regulations of Feb. 14, 1904,

there is included unconditional as contraband " every kind of fuel,

such as coal, naphtha, alcohol, and other similar materials."

In an instruction to the British ambassador at St. Petersburg,

Aug. 10, 1904, Lord Lansdowne said :
" This treatment of coal as

unconditionally contraband is diametrically opposed to the declara-

tion made at the West African Conference, held at Berlin in 1884,
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by the Russian plenipotentiary, who stated that hi« instructions were

peremptory, and that his Government refused categorically to con-

sent to any treaty, convention, or declaration of any kind which

would imply the recognition of coal as contraband of war.''

In an interview on Sept. 21, 1904, Count Lamsdortf, as reported

by the British ambassador, stated that " it was permissible for the

Russian Government to change their views since 1884, during which

time many developments and circumstances had occurred which had

induced them to modify their opinion."

On Oct. 9 the Russian Government issued a memorandum, by

which rice and food stuffs were placed in the category of conditional

contraband, but coal was left in the category of absolute contraband.

The British Government expressed regret that coal was not trans-

ferred to the conditional category, as well as the hope that a more

favorable view might yet be taken by Russia.

Pari. Pai)ers, Russia, Xo. 1 (I'JOS), 13-14, I'l, 22, 26.

2. Provisions.

§ 1253.

" In one of your letters of March 13 you express your apprehen-

sions that some of the belligerent powers may stop our vessels going

with grain to the ports of their enemies, and ask instructions which

may meet the question in various points of view, intending, however,

in the meantime to contend for the ampk^st freedom of neutral

nations. Your intention in this is ix'rfectly proj)er, and coincides

with the ideas of our own Government in the particular case you put,

as in general cases. Such a stoppage to an uiil)lorkade#l |)ort would

be so unequivocal an infringement of the neutral rights that we can

not conceive it will l)e attempted. AVith respect to our conduct as a

neutral nation, it is marked out in our treaties witli France and Hol-

land, two of the iK'lligerent powers; and as tlie (hities of neutrality

require an equal conduct to both parties, we should, on that ground,

act on the same princii)les towards (ireat Britain. We |)resume that

this would be satisfactory to her, U'caus*' of its <7/»/<///7//, and U'catise

she, too, has sanctioned the same principles in her treaty with France.

Kven our 17th article with France, wljich nnist 1h' disagrecabh', as

from its nature it is une<iual, is adopted, exactly, by (ireat Britain

in her 40tii article witli the same power; and would have hiid her. in

a like case, un<ler the same uiHM|nal obligations against ns. We wish,

then, that it couhl Iw arranged with (Jreat Britain that (»iir treaties

witlj France and II(>lhind, and that of France and (Jreat Britain

(which agr«'e in what respects neutral nations) should foiin thr line

of conduct for us all, in the present war, in the cases for which they
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provide. ^ATiere they are silent, the general principles of the law of

nations must give the rule. I mean the principles of that law as they

have been liberalized in latter times by the refinement of manners

and morals, and evidenced by the declarations, stipulations, and prac-

tice of every civilized nation. In our treaty with Prussia, indeed, we
have gone ahead of other nations in doing away restraints on the

commerce of peaceful nations, by declaring that nothing shall be con-

traband, for, in truth, in the present improved state of the arts, when
every country has such ample means of procuring arms within and

without itself, the regulations of contraband answer no other end

than to draw other nations into the war. However, as nations have

not given sanction to this improvement, we claim it, at present, with

Prussia alone."

Mr. Jefferson, Sec. of State, to Mr. Pinckney, luiu. to England, May 7,

1793, MS. Inst U. States, Ministers, I. 278.

The apprehension expressed by Pinckney, to which Jefferson

referred in the foregoing instruction, soon proved to be well grounded.

By a decree of the national convention of France, of May 9, 1793, the

commanders of French ships of war and privateers were authorized

to seize and bring in merchant vessels laden wholly or in part with

provisions, being neutral property bound to an enemy's port.

This decree was soon followed by a British order in council, issued

June 8, 1793, by which the commanders of British ships of war and

privateers were ordered to detain all vessels laden wholly or in part

with grain, flour, or meal, bound to any port in France or any port

occupied by the armies of France, in order that such grain, flour, or

meal might be purchased on behalf of the British Government, or in

order that the cargo might be disposed of in the ports of a country in

amity with Great Britain. The British Government assumed to

justify this order on the ground that " by the law of nations, as laid

down by the most modern writers," and particularly by Vattel, all

provisions were to be considered as contraband, and as such liable to

confiscation, in the cases where " the depriving an enemy of these sup-

plies, is one of the means intended to be employed for reducing him to

reasonable terms of peace." " The actual situation of France," said

Mr. Hammond, British minister at Philadelphia, " is notoriously

such, as to lead to the employing this mode of distressing her by the

joint operations of the different powers engaged in the war; and the

reasoning which in these authors applies to all cases of this sort, is

certainly much more applicable to the present case, in which the dis-

tress results from the unusual mode of war employed by the enemy
himself, in having armed almost the whole laboring class of the

French nation, for the purpose of commencing and supporting hos-

tilities against all the governments of Europe; but this reasoning is
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most of all applicable to the circumstances of a trade, which is now
in a great measure entirely carried on by the actually ruling party of

France itself, and which is therefore no longer to be regarded as a

mercantile speculation of individuals, but as an immediate operation

of the very persons who have declared war, and are now carrying it

on against Great Britain. On these considerations, therefore, the

powers at war would have l)een |3erfectly justifiable if they had con-

sidered all provisions as contraband, and had directed them, as such,

to Ix? brought in for confiscation. But the present measure pursued

by His Majesty's Government, so far from going to the extent which

the law of nations and the circumstances of the case would have war-

ranted, only has prevented the F'rench from being supplied with corn^

omitting all mention of other provisions; and even with respect to

corn, the regulation adopted is one which, instead of confiscating the

cargoes, secures to the proprietors, supposing them neutral, a full in-

demnification for any loss they may possibly sustain."

Mr. Ilaminond, British niiii., to Mr. Jefferson. Sei-. of State. Sept. VI,

1793. Am. State Pai)ers, For. Rel. I. 240; Moore, Int. Arbitrations,

I. 299-302.

The United States, on the* other hand, speaking through Mr. Jef-

ferson, Secretary of State, declared that the position that provisions

were contraband " in the case where the depriving an enemy of these

supplies, is one of the means intended to he employed for reducing

him to reasonable terms of peace," or in any case but that of a place

actually hloelcadeds was " entirely new ;
" that reason and usage had

established " that, when two nations go to war, those who clioose to

live in peace retain their natural right to pursue their agriculUnv,

manufactures, and other ordinary vocations; to carry the produce

of their industry, for exchange, to all nations, belligerent or neutral,

as usual; to go and come freely, without injury or molestation; and,

in .short, that the war among others shall be, for them, as if it did not

exist.*' To Ihesi' mutual rights nations had allowed one exception

—

that of furnishing implements of war to tiie belligerents, or anything

whatever to a bh)ckaded place. Implements of war destined to a

iK'lligerent were treated as contraband, and were subject to s«Mzure

and confiscation. Corn, flour, and meal were not of the class of con-

traband, and conse<iuently remained articles of free connnerce. The
state <»f war iM'tween (ireat Britain and France furnished neither

Ix'Iligereiit with the right to interrupt the agricuhure of the Inited

States, or the iH"a<'eal)Ie exchange of its pnxluce with all nations.

Such an act of interference tended dii-ectly to diaw the I'nited States

from the state of peac<' in which they wi>hed to remain. If the

United States permitted corn to Im' ^ent to (Jreat Britain and her

friends, and refused it to France, such an act of partiality might
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lead to war with the latter power. If they withheld supplies of pro-

visions from P'rance, they should in like manner be bound to with-

hold them from her enemies also, and thus to close to themselves all

the i^orts of Europe where corn was in demand, or else make them-

selves a party to the war. This was a dilemma into which no pre-

text for forcing the United States could be found. Great Britain

might, indeed, " feel the desire of starving an enemy nation ; but

she can have no right of doing it at our loss, nor of making us the

instrument of it."

Mr. Jefferson, See. of State, to Mr. Pinckney. rain, to England, Sept. 7,

170.3, Am. State Papers, For. Kel. I. 2.39.

See, also, Mr. Jefferson, Sec. of State, to Mr. Hammond. British min.,

Sept. 22, 1793, Am. State Papers, For. Rel. I. 240; Mr. PiHckney to

Lord Grenville, undated, id. 449; Mr. Hammond, British min., to

Mr. Randolph. See. of State. April 11, 1794. id. 449; Mr. Randolph,

to Mr. Hammond. May 1. 1794, id. 450.

In his note to Mr. Hammond of May 1, 1794, last above eited, Mr. Ran-

dolph said: "If, by a circuit of construction, food can be univer-

sally ranked among military engines, what article, to which human
comfort of anj' kind can be traced, is not to be registered as contra-

band? In some peculiar circumstances, it must be confessed, corn,

meal, and flour, are so ; as in a blockade, siege, or investment. There

the exclusion of them directly and obviously goes to the reduction

of the place; but neutral commerce is, in this instance, infringed

only, where the exclusion, if continued without interruption, would
be decisive in its effect."

See, also, Mr. Jefferson, Sec. of State, to the French min., Nov. 30, 1793,

Jefferson's Works. IV. 8(i.

See Lodge's Hamilton. IV. 304; V. 253.

" Certainly provtsion.s are not allowed, by the consent of nations, to be

contraband but where everything is so, as in the case of a blockaded

town, with which all intercourse Is forbidden." (Mr. Jefferson to

Mr. Everett, Feb. 24, 1823, Jefferson's Works, VII, 270.)

The order in council of June 8, 1793, was followed bj'^ other orders

against which the United States likewise protested. In the instruc-

tions given by Edmund Randolph, as Secretary of State, to Mr. Jay
on May 6, 1794, witli reference to the latter's special mission to Eng-
land, the first topic discussed was that of " the vexations and spolia-

tions committed on our commerce by the authoritj^ of instructions

from the British Government." For injuries committed nnder the

order of June 8, 1793, Mr. Jay was instructed that one of the prin-

ciples on which he was to demand compensation was " that pro-

visions, except in the instance of a siege, blockade, or investment are

not to be ranked among contraband." By Article VII. of the treaty

concluded by Mr. Jay with Lord Grenville on November 19, 1794,

a mixed commission was constituted for the purpose of awarding

indemnity for damages by reason of irregular or illegal captures or

condemnations. Among the questions determined by the commis-
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sioners none was more elaborately argued than that of the legality

of the orders in council relating to the seizure of provisions. By a

majority of the board the orders were held to have been illegal and
damages to a large amount were awarded.

Moore, Int. Arbitrations, I. 306-310, 340-341. .344. An excellent sum-
mary of the contentions of the agents of the two Governments con-

cerning the provision orders, of the grounds on which the legality

of the orders was maintained on the one hand, and their illegality

pronounced by the lM)ard on the other, is given in Wheaton's Kle-

nients of International Law, Lawrence's eilition. IS.^!, 5.")5-5«Jl.

"Before the treaty with (Jreat Britain her cruisers (•ai)turetl neutral

vessels bound to Franc*e with provisions. She asserted that in cer-

tain cases provisions were contraband of war, conse<iuently that she

might lawfully capture and confiscate such provisions. We oppostni

the principle and the practice. Britain insisted on her right. In

this dilemma it was agreed by the treaty that whenever provisions

bec-oming c*ontraband by the law of nations should be capture<l, they

should be jjaid for with a reasonable mercantile profit. This stipu-

lation, without admitting the principle, by securing the American
merchants from loss in case of cai)ture, would certainly tend to pro-

mote rather than to discourage adventures in i)rovisions to France."

(Mr. Pickering, Sec. of State, to Mr. Pinckney. min. to England, Jan.

lf>, 1797. MS. Inst. U. States MlnLsters, III. 320.)

As to relations with France, and the decree of May 0, 170.'?, see McMtre,

Int. Arbitrations. V. 4412 et se<i.

Provisions may l)ecome contraband of war when destined to a port

of naval equipment of an enemy, and a fortiori^ when destined for

the supply of his army.

Maisiuuiaire r. Keating, 2 (iallisnii. .'{25.

" By the mixlern law of nations, jirovisions are not. in general,

deemed contraband; but they may iK'come so, although tiie property

of a neutral, on account of the particular situation of the war, or on

account of their destination. If destined for the ordinary use of

life in the enemy's country they are not, in general, contral)and; but

it is otherwi.se if destined for military use. Hence, if destined for

the army or navy of tin' enemy. <>!• for his ])orts of naval or military

e(|uipuu'nt, they are deemed contraband. Another exception from

Uung treated as contraband is, where tiie provisions are the growth

of the neutral exporting country. But if they 1m' the growth of the

enemy's country, and more especially if the property of his sul)jccts,

and «lestined for enemy's use, there d(x«s not seem any good reason

for the exemption; for. as Sir William Scott has obseived. in such

case the party has not only gone out of his way for the su|)|)ly of the

enemy, but he has assisted him by taking off his surplus c«)mmoditics."

The ('omm«'r<-en <l.sir,). 1 AVhent. 382.

H. Dw. 5:)!—vol 7^ 44



680 CONTRABAND. [§1253.

" The doctrine of the English courts at the commencement of the

last century with respect to provisions was that ' generally they were

not contraband, but might become so in circumstances arising out of

the particular situation of the war, or the conditions of the parties

engaged in it.'" Grain, biscuit, cheese, and even wine, when on

their way to a j^ort of naval equipment or to a naval armament,

were condemned, and, as has already been seen, the same practice

was followed by the courts of the United States.^ In 1793 and

1795, the English Government indefensibly extended the application

of the doctrine to the point of seizing all vessels laden with pro-

visions which were bound to a French port, alleging as their justi-

fication that there was a prospect of reducing the enemy by famine.

A serious disagreement occurred in consequence with the United

States, which maintained that provisions could only be treated as

contraband when destined for a place actually invested or blockaded

;

and the point remained wholly unsettled by the treaty of 1794, which,

while recognizing that provisions under the existing law of nations,

were capable of acquiring the taint of contraband, did not define the

circumstances under which the case would arise.'' The excesses of

the English government cast discredit on the doctrine under the

shelter of which they screened themselves. Manning adopts it, but

not without evident hesitation. Wheaton seems to think that pro-

visions can only be contraband when sent to ports actually besieged

or blockaded; and MM. Ortolan, Bluntschli, and Calvo declare this

to be undoubtedly the case.** Until lately no nation except England

had pushed its practice even to the point admitted in the American

courts, and England itself had long regarded its own doctrine of 1793

as wholly untenable; but in 1885 the doctrine was revived to its

fullest extent by a country which has been in the habit of including

a very narrow range of articles in its list of contraband. France,

during her hostilities of that year with China, declared shipments of

rice destined for any port north of Canton to be contraband of war.

The pretension was resisted by Great Britain on the ground that

though, in particular circumstances, provisions may acquire a contra-

band character, they can not in general be so treated. In answer the

French government alleged that a special circumstance of such kind

as to justify its action was supplied by the fact of ' the importance

of rice in the feeding of the Chinese population ' as well as of the

o The Jonge Margaretha, 1 Rob. 193.

6 The Ranger, 6 Rob. 125 ; The Edward, 4 Rob. 69.

c De Martens, Rec. v. 674.

<J Manning, 361-72 ; Wheaton, Elem. i)t. iv. chap. iii. § 24 ; Ortolan, Dip. de la

Mer, ii. 191 and 216; Bluntschli, § 807; Calvo, § 2452. Phillimore (iii. §

ccxlvi.-lviii.) seems to look upon the practice of the English and American
courts as being the most authoritative part of a confused usage.
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Chinese aniiies. Thus they implicitly claimed that articles become

contraband, not by their importance in military or naval operations,

but by the degree in which interference with their supply will put

stress upon the noncombatant population. Ix)rd Granville notified

that Great Britain would not consider itself bound by the decision of

any prize court which should give effect to the doctrine put forward

by France; but no opportunity was afforded for learning whether

the French courts would have upheld the views of their government,

as no seizure was made during the short remainder of the war ; ship-

ments of rice, it woidd seem, were entirely stopped by fear of capture."
*" The topic of the admissibility of provisions in general to the list

of contraband of war nuiy Ix' put aside as one which is not open to

serious argument. Further than this, it can not Im? d()ul)ted for a

moment, not only that the detention of provisions bound even to a

port of naval equipment is unauthorized by usage, but that it is

unjustifiable in theory. To divert food from a large pojjulation, when
no immediate military end is to Ik? served, l)ecause it may possibly be

intended to form a portion of supplies which in almost every case an

army or a squadron could complete from elsewhere with little incon-

venience, would l)e to put a stop to all neutral trade in innocent arti-

cles. But writers have been satisfied with a broad statement of prin-

ciple, and they have overlooked an exceptional and no doubt rare case,

in which, it would seem, provisions nmy fairly be detained or confis-

cated. If supplies are consigned directly to an enemy's fleet, or if

they are sent to a port where the fleet is lying, they being in the lattei-

case such as would Ik' recjuired by shij)s, and not oi'dinary articles of

import into the port of consignment, their capture produces an anal-

ogous effect to that of conunissariat trains in the rear of an army.

Detention of provisions is almost always unjustifiable, simply iMsause

no certainty can Ik» arrived at as to the use which will be made of them ;

st> s<K)n as certainty is in fact established, they, and everything else

which directly and to an important degree contributes to make an

arme<l force mobile. Imm-oiuc rightly liable to seizure. They are not

less noxi(uis than arms; but except in a particular juncture of cir-

cumstances their noxiotisness can not be proved." ''

"Pari. rai»ers. France. No. 1. ISW. Dr. fJeffoken snys (IIoUziMulorff's Ilauid-

Imcli (1HS<»). iv. 7i'n. " iium k:iiiii lionl (Jniiiville mir (laiikltar seiii. tlass cr tins

jriite Uei'ht (ler .N'outrulen so eiits<hU»«len uejion franz<isis<lie Willkiir viTtlieldijrt

hilt." M. Calvo. in the hist cMlition of his work (Droit Int. Iv. 'S.i). says, "nous

nous (Toyons fomlf'S ft iK)ser en prineliK' (|ue le eoninierce (l«»s dennVs nil-

nientaires n-ste <«Hseiitiellenient liltre en temps i\v jjiu'rre."

6
"

'I'll,. p>ii(>r:il doctrine in tlie t<'Xt jis to tlie capture of provisions lM>uiid l<>

nny |Nirfs of naviil «>«|uipnient. iin«I tlie e.\c«>ptions from it. wm'H' Itolli uplield l»y

the Hritisli <;overnnH>nt in tlie nmrse of tlie alM)ve-mentioiHKl correspondence

with Krane«'. S«h« I,ord (;ranvllle's note of the I'Ttli 1m'1>.. I>v*v>. I'arl. rajK-rs.

Kraiu-e. No. 1, ISH.'*."
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Hall, Int. Liiw 4th ed. 1895), § 245, pp. 087-4)90; (5th etl.) 661-6tv4.

February 20, 1885, the French Government notified foreign powers

that, ^ in view of the conditions under which the war with China is

being actually conducted," it had determined to exercise the right

of considering and treating rice as contraband of war. On the 24th

of February this notice was modified by the statement that ship-

ments of rice intended for Canton or the southern Chinese ports

might freely pursue their course, but that shipments bound to ports

north of Canton would '' be declared interdicted and treated as con-

traband of war." Mr. Frelinghuysen, who was then Secretary of

State of the United States, merely acknowledged receipt of these

notifications, but instructed the American minister at Peking that

the United States reserved the question as to foreign rice going to

China in American ships.

Lord Granville, British foreign secretary, however, in a note to

M. Waddington, of February 27, 1885, declared that the British

Government could not admit that provisions could be treated as con-

traband of war merely because they were consigned to a belligerant

port. The British Government, said his lordship, did not deny that

provisions might acquire a contraband character under particular

circumstances, as if they should be consigned directly to the fleet of

a belligerant or to a port where such fleet was lying, but that there

must, in any event, be " circumstances relative to any particular

cargo, or its destination, to displace the presumption that articles of

this kind are intended for the ordinary use of life, and to show prima

facie^ at all events, that they are destined for military use," before

they could be treated as contraband.

M. Ferry, French minister of foreign affairs, writing to M. Wad-
dington, on jNIarch 7, 1885, suggested that, as the Chinese troops re-

ceived a part of their pay in rice and as taxes and tributes were paid

in the same article, the cargoes of rice forwarded from southern

to northern ports might be considered as destined for military use

and that they might also be treated as state property of the enemy
subject to capture.

M. Roustan. French min., to Mr. Frelinghuysen, Sec. of State, Feb. 20

and Feb. 24. 1885, For. Rel. 1885, 384; Mr. Frelinghuysen, Sec. of

State, to Mr. Young, min. to China, tel., Feb. 26, 1885, MS. Inst.

China, III. 698; Mr. Frelinghuysen to M. Roustan. March 2, 1885",

MS. Notes to France, X. 45 ; Lord Granville to M. Waddington. Feb.

27, 1885, For. Rel. 1885, 365: M. Ferry to M. Waddington. March 7,

1885, ibid. ; Mr. Bayard, Sec. of State, to Baron Fava, Italian min.

(personal). March 30. 1885. MS. Notes to Italy. YIII. 131.

For notices issued by the French diplomatic and consular representatives

in China, see For. Rel. 1885, 161, 162.
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" I have followed with peculiar interest the European discussion

relating to the French declaration making nee contraband of Avar.

" The greater number of the European powers, so far as I have ob-

served, have failed to avow their position on this question. England,

however, found her navigation and commercial interests so much
involved that her Government appears to have protested against the

doctrine. At the risk of duplicating the information already on the

files of the Department, I inclose herewith a j)rinted summary of the

Anglor French views of the question, deeming it worthy of preserva-

tion in the files of important international questions.

" But more especially I beg your attention to the importance of the

principle involved in this declaration, as it concerns our American

interests. We are neutrals in P^uropean wars. Food constitutes an

immense portion of our exports. Every European war produces an

increa.sed demand for these supplies from neutral countries. The
French doctrine declares them contraband, not only when destined

directly for military consumption, but when going in the ordinary

course of trade as food for the civil po})ulation of the iH'lligerent

government. If food can be thus excluded and captured, still more

can clothing, the instruments of industry, and all less vital supplies

1h» cut off on the ground that they tend to support the efforts of the

belligerent nation. Indeed, the real principle involved goes to this

(Xtcut, that everything the want of which will increase tiie distress of

the civil population of the U'lligerent country may Ih» declared contra-

band of war. The entire trade of neutrals with iM'lligerents may thus

Ik' destroyed, irrespective of an effective blockade of ports. War
itself would Ijecome more fatal to ueutral states than to belligerent

interests.

" The rule of feudal times, the starvation of lx»leaguered antl forti-

fied towns, might be extended to an entire populatit)n of an open

cotmtrv. It is a return to l)arl)aric habits of war. It might e<|ually

Im' claimed that all the j>eaceful uien of arms-lK'aring age could Ik'

(U'ported. I>e<ause otlierwise they might Ix' added to the ujilitary forces

of the country.

"The I'nited States and other countries have hitherto refusi'd to

recognize aKil as contraband of war, in<lis|)ensal)le as it is to the

('(jiiipment of war steam cruisers. In-cause its chief us<> is foi' |M'aceful

<jbjccts. Hut this French dextrine goes far In-vond that.

"Although the Fran<-o-('hint's«' war is ende«l, there is always danger

that this |)re«-edent will Im' again ado|)ted in the heat of another war.

unless resiste<l l)y energetic |)rotests in the interests of neutral trath'

and of hunuinity itself. Its adoption indeed would practically mil

lify the a<lvantages of neutrals intended to l»e secured by the I'aris

declarations of lb.'>t)."
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Mr. Kasson, min. at Berlin, to Mr. Bayard, Sec. of State, Apr. 23, 1885,

For. Rel. 1885, 411.

" I concur in the reasoning and conclusion of Mr. Kasson." (Rejwrt of Dr.

Francis Wharton, Solicitor of the Department of State, May 18, 1885,

MSS. Dept. of State.)

" I beg to report that in my judgment the Government of the

United States should concur in the position taken by Earl Granville,

in the accompanying correspondence, that rice can not as a general

rule be regarded as a contraband of war. Rice in all parts of the

civilized world is a common article of food, and to many classes of

persons almost indispensable for the purposes of diet ; while in orien-

tal states it is so essential to the sustenance of the community that to

seriously and arbitrarily diminish the supply would be to inflict

incalculable distress. It is true that we can conceive of cases in

which rice destined for the specific use of an army in the field or a

cruiser on the high seas may become contraband. But to pronounce

it contraband, in a general sense, would destroy the limitations of

contraband altogether. If rice is contraband, everything is contra-

band, and neutral commerce in time of war, already sufficiently

oppressed, would be subjected to an additional burden, which would

be intolerable."

Report of Dr. Francis Wharton. Solicitor of the Department of State, to

Mr. Bayard, Sec. of State, May 5. 1885, MSS. Dept. of State.

The provision in the instructions issued by the United State to its

naval forces in 1898, during the war with Spain, which classed pro-

visions among things that were only '' conditionally " contraband,

and stated that they were liable to seizure only " when actually des-

tined for the enemy's militar}- or naval forces," was incorporated in

Stockton's Naval War Code, issued by the Navy Department in 1900.

This code has since been withdrawn, but, as it is understood, not for

am^ reason connected with this subject.

See, also, Hall, Int. Law (4th ed.) § 245, pp. 687-<>00; (5th ed. ), 601-(^iG4.

In the early stages of the Boer war a question aro.se between the

United States and Great Britain as to the seizure of various articles

shipped at New York, some of them on regular monthly orders, by

American merchants and manufacturers on the vessels Bentnce^

Maria^ and Mashona., which were seized by British cruisers while on

the way to Delagoa Bay. These articles consisted chiefly of flour,

canned meats, and other food stuffs, but also embraced lumber, hard-

w^are, and various miscellaneous articles, as well as quantities of

lubricating oil, which were consigned partly to the Netherlands South

African Railway, in the Transvaal, and partly to the Louren^o Mar-

ques Railway, a Portuguese concern. It was at first supposed that the
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seizures were made on the ground of contraband, and with reference

to this possibility the Government of the United States, on January 2,

1900, declared that it could not recognize their validity " under any

belligerent right of capture of provisions and other goods shipped by

American citizens in ordinary coui^se of trade to a neutral port."

It soon transpired, however, that the Beatrice and Ma-shona, which

were British ships, and the Maria^ which, though a Dutch ship, was

at first supposed to be British (S. Doc. 173, 5(5 Cong. 1 sess. 1(5), were

arrested for violating a municipal regulation forbidding British

subjects to trade with the enemy, the alleged offense consisting in the

transportation of goods destined to the enemy's territory. The seiz-

ure of the cargoes was declared to l)e only incidental to the seizure

of the ships. As to certain articles, however (particularly the oil

consigned to the Xetherlaiuls South African Uailway in the Trans-

vaal), an allegation of enemy's property was made: but no question

of contraband was raised, and it was eventually agreed that the

United States consul-general at Cape Town should arrange with Sir

Alfred Milner, the British high connnissioner, for the release or

purchase by the British (lovernment of any American-owned goods,

which, if purchased, were to lx» paid for at the price they would have

brought~at the port of destination at the time they would have arrived

there in case the voyage had not been interrupted.

In the coui'se of the correspondence. Lord Salisbury thus defined

the position of Her Majesty's Government on the question of contra-

band :

"' Food stuffs, with a hostile destination, can be ccmsidered contra-

band of war only if they are supplies for the enemy's forces. It is

not sufficient that they are capable of iH'ing so used; it uuist be shown

that this was in fact their destination at the time of the seizure."

Mr. Haiy, Set*, of State, to Mr. Choate. amhass. at Ixmdon. t*'l., Jan. 2.

I'.Hto. For. Uel. 1JKK». .'>:«)-.'>40. S. Dm*. 17:i, ,^»«; ('oii«. I st>ss. VA-W; Ix)rd

Salislmry to Mr. Choatc. Jan. 10. 1000, For. \W\. 1!MH>. r.."., S. Doc.

17."{. iV; CoiiK. 1 s»»ss. LtJ; Mr. Ilay. Sw. of State, to Mr. 'r(M)iiu\v.

Man-li 2. 1".MH>. IM.'t .MS. I»oin. Lot. .'UT; .Mr. Hay. Se<-. ol Stato. to

tJ»' Hallaril & HallanI Co.. March !). IJXiO. id. 412: .Mr. Hay, Sec of

State, to Mr. Newman. .Manli 1.?. IJHMt. id. 4.SS ; Mr. Hay. Sim-, of

State, to Mr. Clioate. anil>as.s. at Lon«liin. .No. 'MS, May 21. r.H»o, For.

Kei. I'.HN), (J12. .MS. Inst. (;r«'at Brit. X.XXm. 40.S.

See. also, Mr. Hay, Sim-, of State, to .Mr. White. «-har>je at Umdon, No. XW.

•Marcli 20. 1!HN». <h>|irecatin); the raising; of any is.sue as to tlie siicces

tion made hy I/ord Sa!isi)ury. that "an ultinuite destination to «-iti-

zens nf the Transvaal, even of ijtKMls mnsi^ntMl to Krifisli iH>rts on tlic

way thither." minlit, if tlie " trans|K)rtation were viewtil as one "con

tinnons voyage.' In- lield to constitutt- in a l?ritisli vessel snili a

' trailin;; with the enemy ' as to lirintf the vessel within the provisions

of the nniniripal la\T. (For. Uel. H«M, «M«». .MS. Inst. <;reat Brit.

xxxiii, ail.)
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*' Referring to your letter of the 8th ultimo, and to subsequent corre-

spondence, on the subject of the restrictions on British ships carrying

freight to Delagoa Bay, I have now to inform you that in a telegram

dated the 3rd instant the United States ambassador at London reports

that British ships are at liberty to carry to Delagoa Bay any goods

not destined for the enemy, but that at present the railroad inland from

Konij'.tipoort is largely required for military imrposes and that there-

fore it is doubtful whether private goods destined for places in the

Transvaal can for the moment be forwarded." (Mr. Hill, Assist. Sec.

of State, to Messrs. Arkell and Douglas, Nov. 5, 1900, 248 MS. Dom.
Let. 681.)

Marcli 7, 190-t, the Russian Government officially declared that all

the articles embraced in the 6th article of the regulations, including

coal, were regarded as unconditionally contraband, and that, as to the

articles embraced in section 10 of that article, the Imperial Govern-

ment reserved the right to supplement the list by the addition of

other things, if, in the circumstances of the war, it should judge it

indispensable to forbid their conveyance " to Japan or to Japanese

armed forces,"

March 19, 190-t, the Jorriml de Saint-Petersburg published a

French translation of the instructions to commanders of Russian

men-of-war, extending the contraband list. By these instructions

there was included, under the name of " food stuffs," in section 10, all

kinds of grain, fish, fish products of various kinds, beans, bean oil,

and oil cakes; and, under the head of articles intended for warlike

purposes, on land or sea, machinery and parts of machinery intended

for the manufacture of cannon, small arms, and projectiles.

June 1, 1904, Lord Lansdowne instructed Sir C, Hardinge, British

ambassador at St. Petersburg, that his Majesty's Government ob-

served " with great concern that rice and provisions will be treated as

unconditionally contraband, a step which they regard as inconsistent

with the law and practice of nations," His Majesty's Government,

said Lord Lansdowne, did not contest " that, in particular circum-

stances, provisions may acquire a contraband character, as for in-

stance, if they should be consigned direct to the army or fleet of a

belligerent, or to a port where such fleet may be lying; " but that his

Majesty's Government could not admit " that if such provisions were

consigned to the port of a belligerent (even though it should be a port

of naval equipment) they should therefore be necessarily regarded

as contraband of war," The true test appeared to be " whether there

are circumstances relating to any particular cargo to show that it is

destined for military or naval use,"

The protest of the British Government was renewed by Lord Lans-

downe on the 10th of August,

Pari. Papers, Russia, No. 1 (1905), 9, 11.
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Count Lamsdorfif was reported by Sir C. Hardinge. British ambassador at

St. Petersburg, as having in an interview with liini disclainietl respon-

sibility for the text of the rules of Feb. 14, 19(>4. (Id. 21.)

" It appears from public documents that coal, naphtha, alcohol, and

other fuel have been declared contraband of war by the Kus.sian

Government.
" These articles enter into general consumption in the arts of peace,

to which they are vitally necessary. They are usually treated not as

' absolutely contraband of war,' like articles that are intended i)ri-

marily for military j)urposes in time of war, such as ordnance, arms,

ammunition, etc., but rather as ' conditionally contraband '—that is

to say, articles that may be used for or converted to the purposes of

war or peace, according to circumstances. They may rather be

classed with provisions and food stuffs of ortlinarily innocent use,

but which may become absolutely contraband of war when actually

and especially destined for the military or naval forces of the enemy.
" In the war between the United vStates and Spain the Navy De-

partment, General Orders, No. 492, issued Jime '20, 185>8, declared, in

article 11), as follows: ' The term " contraband of war " comprehends

only articles having a l)elligerent destination.' Among articles abso-

lutely contraband it declared ordnance, machine guns, and other

articles of military or naval warfare. It declared as conditionally

contraband ' coal, when destined for a naval stati(m, a port of call,

or a ship or ships of the enemy.' It likewise declared provisions to

be conditionally contraband ' when destined for the enemy's ship or

ships, or for a place that is besieged.'

"The alx)ve rules as to articles absolutely or conditionally contra-

band of war were adopted in the Naval War C\)de, promulgated by

the Navy Department, June 27, 1900.

" While it appears from the d<Kniments mentioned that rice, food

stuffs, lior.st^s, beasts of burden, and other animals which may be used

in time of war are declared to l>e contraband of war only when they

are transported for account of or in <lestination to the enemy, yet all

kinds of fuel, such as coal, naphtha, alcohol, are classified along with

arms, ammunition, and other articles intiMided for warfare on land

or sea.

" The test in determining whc'ther articles ancipitis usus are contra-

band of war is their dcstiuiition for the military us4's of a belligerent.

Mr. Dana, in his .Notes to Wheaton's International Law, says: 'The

chief circumstance of in(|uirv would naturally 1m' the port of destina-

tion. If that is a naval ai'senal. or a j)ort in which vess<'ls of war are

usually litte<l out, or in which a fleet is lying, or a garrison town, or

i\ place from which a military e.\|M'dition is fitting out, the presump-

tion of military use would be rais<'d, more or less strongly acc()rding

to the circumstances.'
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" In the wars of 1859 and 1870 coal was declared by France not to

be contraband. During the latter war Great Britain held that the

character of coal depended upon its destination, and refused to permit

vessels to sail with it to the French fleet in the North Sea. Where
coal or other fuel is shipped to a port of a belligerent, with no pre-

sumption against its pacific use, to condemn it as absolutely contra-

band would seem to be an extreme measure.
" Mr. Hall, International Law, says :

' During the West African

Conference, in 1884, Russia took occasion to dissent vigorously from

the inclusion of coal amongst articles contraband of war, and declared

that she would categorically refuse her consent to any articles in any

treaty, convention, or instrument whatever which would imply its

recognition as such.'

" We are also informed that it is intended to treat raw cotton as con-

traband of war. Wliile it is true that raw cotton could be made up

into clothing for the military uses of a belligerent, a military use for

the supply of an army or garrison might possibly be made of food

stuffs of every description which might be shipped from neutral ports

to the nonblockaded ports of a belligerent. The principle under con-

sideration might, therefore, be extended so as to apply to every article

of human use which might be declared contraband of war simply

because it might ultimately become in any degree useful to a belliger-

ent for military purposes.

" Coal and other fuel and cotton are employed for a great many in-

nocent purposes. Many nations are dependent on them for the con-

duct of inoffensive industries, and no sufficient presumption of an

intended warlike use seems to be afforded by the mere fact of their

destination to a belligerent port. The recognition, in principle, of the

treatment of coal and other fuel and raw cotton as absolutely contra-

band of war might ultimately lead to a total inhibition of the sale, by

neutrals to the people of belligerent States, of all articles which could

be finally converted to military uses. Such an extension of the prin-

ciple by treating coal and all other fuel and raw cotton as absolutely

contraband of war, simply because they are shipped by a neutral to a

nonblockaded port of a belligerent, would not appear to be in accord

with the reasonable and lawful rights of a neutral commerce.

Mr. Hay, Seo. of State, to the ambassadors of the United States in Europe,

circular, June 10, 1904, For. Rel. 1904, 3.

" I have the honor to acknowledge the receipt of your despatch

No. 176, of the 10th instant.

" The Department has carefully considered the note of the Rus-

sian minister of foreign affairs dated July 27, last, a copy of which
is inclosed with your despatch, with reference to the decision of the

prize court in the case of the steamship Arabia, containing American
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cargo, seized by the Russian naval forces and sent to Vladivostok

for adjudication.

" As communicated to you by the minister, the decision of the

court was * ihat the steamer Arabia was lawfully seized; that the

cargo, composed of railway material and flour, weighing about

2.360.000 livres. destined to Japanese ports ajid addressed to different

commercial houses in said ports, constitutes contraband of war;

. . . that the cargo bound for Japanese ports should be confih

cated as being lawful prize.'

" In connnunicating the said decision the minister observed, in re-

sponse to the request of this (lovernment for the release of the non-

contraband portion of the cargo, that the question could only l)e

decided through judicial channels on the basis of a decision of the

prize court.

" This is the first authentic information which the Department

has received of the precise grounds on which the prize court decided

to confiscate the railway material and flour in question. The judg-

ment of confiscation appears to be founded on the mere fact that

the goods in question were bound for Jaj)anese ports and addressed

to various commercial hous(»s in said ports. In view of its well-

known attitude, it should hardly seem necessary to say that the

(lovermnent of the lljiited States is unable to admit the validity of

the judgment, which apj)ears to have bet»n rendered in disregard of

the settled law of nations in respect to what constitutes contraband

of war. If the judgment and the comnumication accompanying

its transmission are to Ih> taken as an expression of the attitude of

His InijX'rial Majesty's (iovernment and as an inter|)retation of the

Russian im|X'rial order of February 21), last, it raises a question of

momentous imj)ort in its iK'aring on the rights of neutral conuuerc**.

*• The Russian imp<'rial ortler denounces iis absolutely contraband

of war telegraph, telephojie, and railway materials, antl fuel of all

kinds, without regard to the question whether destined for military

or for purely pacific and in<lustrial uses.

"Clause T). article 10, of the imix'rial onler, denounces as contra-

band of war * all articles d«'stine<l for war on land or sea, as well as

rice, f(KMl stutTs, and horses. Insists of burden, and others (autres)

capable of starving a warlike purpose, and if they are traJis[)orted on

account of (»r to the d(>stination of the enemy.'

" The ambiguity of meaning which characterizes the language of

this clause, lending its«'lf to a double interpn'tatioii. \vU its real

int(>ndment doui>tfid. The vagueness of the language. ii<4'(l in «»

important a matter, where a just regard for the rights of neutral

conunerce required that it shoid«l In* clear and explicit, could not

fail to excito iuipiiry among American shipiHjrs, who, left in tloubt
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as to the significance attributed by His Imperial Majesty's Govern-

ment to the Avorcl ' enemy '—uncertain as to whether it meant ' enemy
government or forces,' or ' enemy ports or territory '—have been com-

pelled to refuse the shipment of goods of any character to Japanese

ports. The very obscurity of the terms used seemed to contain a

destructive menace, even to legitimate American commerce.
" In the interpretation of clause 10 of article 6, and having regard

to the traditional attitude of His Imperial Majesty's Government, as

well as to the established rule of international law, with respect to

goods which a belligerent may or may not treat as contraband of

war, it seemed to the Government of the United States incredible

that the word ' autres ' or the word ' I'ennemi ' could be intended to

include as contraband of war food stuffs, fuel, cotton, and all 'other'

articles destined to Japanese ports, irrespective of the question

Avhether they were intended for the support of a noncombatant

population or for the use of the military or naval forces. In its

circular of June 10 last, communicated by you to the Russian Gov-

ernment, the Department interpreted the w^ord ' enemy ' in a miti-

gated sense, as well as in accordance with the enlightened and humane
principles of international law, and therefore it treated the word
' enemy,' as used in the context, as meaning ' enemy government or

forces,' and not the ' enemy ports or territory.'

" But if a benign interpretation Avas placed on the language used,

it is because such an interpretation was due to the Russian Govern-

ment, between whom and the United States a most valued and

unbroken friendship has always existed, and it was no less due to

the commerce of the latter, inasmuch as the broad interpretation

of the language used would imply a total inhibition of legitimate

commerce between Japan and the United States, which it would be

impossible for the latter to acquiesce in.

" What doubt could exist as to the meaning of the imperial order

has been apparently removed by the inclosure in your dispatch

of the note from Count Lamsdorfl', stating tersely and simply the

sentence of the prize court. The communication of the decision

was made in unqualified terms, and the Department is therefore con-

strained to take notice of the principle on which the condemnation

is based, and which it is impossible for the United States to accept,

as indicating either a principle of law, or a policy which a belligerent

State may lawfully enforce or pursue toward the United States as

a neutral.

" With respect to articles and material for telegraphic and tele-

phonic installations, umiecessary hardship is imposed by treating

them all as contraband of war—even those articles which are evi-

dently and unquestionably intended for merely domestic or industrial

uses. With resj)ect to railway materials, the judgment of the court
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appears to proceed in plain violation of the terms of the imperial

order, according to which they are to be deemed to be contraband of

war only if intended for the construction of railways. The United

States (iovernment regrets that it could not concede that telegraphic,

telephonic, and raihvay materials are confiscable simply because

destined to the open connnercial ports of a belligerent.

" When war exists Ix^tween powerful states it is vital to the legiti-

mate maritime commerce of neutral states that there be no relaxation

of the rule—no deviation from the criterion for determining what

constitutes contraband of war, lawfully subject to belligerent cap-

ture, namely, warlike nature, use, and destination. Articles which,

like arms and ammunition, are by their nature of self-evident war-

like use, are contraband of war if destined to enemy territorv; but

articles which, like coal, cotton, and provisions, though of ordinarily

innocent are capable of warlike use, are not subject to capture and

confiscation unless shown by evidence to lx» actually destined for the

military or naval forces of a lx?lligerent.

"• This substantive principle of the law of nations can not Ih» over-

ridden by technical rule of the prize court that the owners of the

captured cargo must prove that no part of it may eventually come to

the hands of the enemy forces. The proof is of an impossible nature;

and it can not l)e admitted that the absence of proof in its nature

im[)ossil)le to make can justify the seizure and condemnation. If it

were otherwise, all neutral connnerce with the j)eople of a beliigei-ent

state would be impossible; the innocent would suffer inevitable con-

demnation with the guilty.

"The established principle of discrimination In'tween contralmnd

and noncontraband goods admits of no relaxation or refinement. It

must be either inflexibly adhered to or abandoned by all nations.

Tliere is and can Ik* no middle grotuid. The criterion of warlike use-

fulness and destination has Ihhmi adopted by the counnon consent of

civilizi'd mitions, after centuries of struggle in whicii each Udligerent

made indiscriminate warfare upon all <-onnnerce of all neiitral states

with the iM'ople of the other U'lligerent. and which led to reprisals as

the mildest available reme<ly.

*' If the principle which appears to iiave U'en declared by the

Vladivostok prize court and which has not so far Ikhmi disavowed or

explained i)y 1 1 is Impt'rial Majesty's (iovernment is acijuiesce*! in. it

means, if carried unto fidl execution, the complete destruction of all

neutral commerce with the noncombatant population of ,Iai)an; it

obviates the necessity of blockades; it renders meaningless the \n\u

ciple of the Declaration of Paris s«'t forth in the imperial order of

February -M) last that a blockade in order to In- obligatory must Im*

«'fTective; it obliterates all distinction Ix'tw^'cii comuieive in coutia

band and noncontraband goods: and is in etlect a declaration of war
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against commerce of every description between the people of a neu-

tral and those of a belligerent state.

" You Avill express to Count LamsdorfF the deep regret and grave

concern with which the Government of the United States has received

his unqualified communication of the decision of the prize court; you

will make earnest protest against it and say that the Government of

the United States regrets its complete inability to recognize the prin-

ciple of that decision and still less to acquiesce in it as a policy."

Mr. Hay, Sec. of State, to Mr. McCormick, aiubass. to Russia, No. 143,

August 30, irKM, For.'Rel. 1904, 760.

Sent as a circular to all American diplomatic representatives, Sept. 23,

1904, For. Rel. 1904, 4.

See, further, as to the case of the Arabia, For. Rel. 1904, 755-757, 758-

765, 706, 770, 774. 776, 777.

As to the case of the Calchas, see id. 758, 763. 765-76(5, 775, 776.

As to the case of the Knight Commander, see id. 733, 770.

In consequence of the protests of Great Britain and the United

States, the Russian Government appointed a commission, of which

Professor Martens was a member, to consider the question of contra-

band.

On Oct. 22, 1904, the Russian Government announced its conclu-

sion in a memorandum which, as amended on the following day,

reads

:

" In consequence of doubts which have arisen as to the interpre-

tation of article 6, section 10, of the Regulations respecting Contra-

band of AVar, it has been resolved by the Imperial Government that

articles capable of serving for a warlike object, and not specified

in sections 1-9 of article 6, as well as rice and food-stuffs, shall be

considered as contraband of war, if they are destined for—the Gov-

ernment of the belligerent power; for its administration; for its

army; for its navy; for its fortres.ses; for its naval ports; or for it*^

purveyors. In cases where they are addressed to private individuals,

these articles shall not be considered as contraband of war. In all

cases horses and beasts of burden shall be considered as contraband

of war."

Pari. Papers, Russia, No. 1 (1905), 27-28.

3. Cotton.

§ 1254.

April 21, 1905, the Russian Government added to the list of contra-

band, previously announced by it, raw cotton (not yarn or tissues).

The reason given for this extension of the list was that raw cotton

was used in the manufacture of explosives, and that, as it was
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impossible to distinguish between cotton imported for the one pur-

pose and that imported for the other, it was necessar}' to prohibit

its importation altogether.

Pari. Papers. Russia, No. 1 (190o), 8. 9.

" British India is by far the largest importer of raw cotton into

Japan," the value of such importation in each of the years 1!)01

ant! 10O2 l)eing nearly 40.000,000 roubles. "The (juantity of raw
cotton that might Ix' utilized for explosives wouUl be inlinitesimal

in comparison with the bulk of the cotton exported from India to

Japan for peaceful purposes, and to treat hanuless carg(K»s of this

latter description as unconditionally contraband would Ik* to subject

a branch of innocent commerce, which is specially important in the

Far East, to a most unwarrantable interference."

Sir C. Hardiuge, British aiubass.. to Count Lanisdorff. Itussian niin. <»f

for. aff., Oct. 9. 19<M. Pari. Painrs. Russia. No. 1 (1!K).'>). 24. 2.').

The Russian Government in placing, liy a nienioranduin of Oct. J> (22).

1904, r!<-o and food stuffs in tlie list of conditional contraband, left

raw cotton in the absolute category. The Hritish (Joverninent <'.\-

pres.setl regret at this conclusion, as well as the hoi)0 that a more
favorable view of the subject might yet 1k' taken. (Id. 2»>.

)

Hall, in his work on International Law (see r)th edition, (>()4), says

that " the United States have gone so far as to regjird cotton as con-

traband of war when, in their view, it took the place of money." As

authority for this statement he cites Wharton's International Law
Digest, III. 438, where an extract is given from a note of Mr, Bayard,

as Secretary of State, to Mr. Muriuiga. Sj)anish minister, of .June '2S,

1880. The extract, as thus printed, si'parated from its context, un-

fortimately conveys, as an examination of the correspoiulence will

show, an erroneous impression, which has lH'«'n widely disseminated

and which may not be tinconnecte<l with Russia's action (hiring the

war with Japan in declaring cotton to 1k' contraband of war. The

question under discussion In'tweeii Mr. Bayard and the Spanish min-

ister was not one of contral>and in the sense of maritime law. The

qtiestion at issue was the right fidness of the alleged s«Mzure <h» hind,

by military forces of the I'nited States, of a (piantity of cotton to

which the clainuints asserted title under a contract with the Confed-

erate government, which then controlled the supply of cotton and

used it as its chief resource for the purchase' of arms and amnuniition

and the payment of curnMit expenses. I'lider thes<' circinnstanc»'S.

it was held by tlu' American courts, as well as by the military authori-

ties, that cott«)n within tin' (\)nfe(lerate territory and control wa^ a

legitijnate subject of capture. In referring to this fact, Mr. Ba\ird.

in his note to Mr. Miiruaga. of June 28. 18S(;. said that there was no

doubt that cotton might, under the circumstances descrilH'd. Ih>
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seized as " contraband of Avar,'' using the term perhaps unadvisedly

and at any rate in an untechnical sense, just as it was applied by Gen-

eral Butler to captured slaves. Mr. Bayard's use of the term, how-

ever, gave to Mr. Muruaga an opportunity to point out, as he did in

a note of August 13, 1886, that the United States did not during the

civil war treat cotton as contraband of war, and that the acceptance

of such a proposition would imply an extension of the recognized lists

of contraband articles. Mr. Bayard, replying on December 3, 1886,

said :
"' You mistake the position of the United States . . . when

you suppose that it is proposed by us formally to insert cotton on the

list of articles contraband of war. . . . The seizure by the Gov-

ernment of the United States in 1865 is not to be narrowed to a ques-

tion of contraband. The distinctions as to contraband have grown
up from seizures of neutral vessels at sea, when the presumption aris-

ing from the ordinarj^ inviolability of a neutral vessel has to be over-

come before the seizure can be sustained. Here the seizure was not

on board a neutral vessel, or on neutral territory invaded on

ground of necessity, but on soil over which the United States had

rights of sovereignty, not merely by constitutional title, but by the

law of nations and by the law of war. . . . It is not needful, nor

do I, therefore, say whether cotton purchased in the Confederacy

during the war would be liable to seizure as contraband if found on

a neutral ship. I propose to stricly construe belligerent rights on

the high seas; but the cotton, which is the subject of the present

claim, placed as it was by its owners, the present claimants, under

what you properly state to be the 'strict surveillance' of the Confed-

erate authorities, was, to the eye of the United States Government

when it sought to reclaim the region Avhere such cotton was stored, as

much the proi)er subject of belligerent seizure as would have been a

park of artillery.''

Mr. Biiyju-a to Mr. .Aluruac::!. .Time 28. 1880, For. Rel. 1887. 100(3; Mr.

Miu-Uiisa to Mr. Bayard. Aug. 13, 1880, id. 1108; Mr. Bayard to Mr.

Muruaga. Dec. 3, 1880, 1015.

In 1861, on the day after Virginia voted on the ordinance of

secession, there came to Fortress Monroe, where Gen. B. F. Butler

was then in command, three negroes, who said that they belonged to

Colonel Mallory, commander of the Virginia troops in an adjacent

place, and Avho, as it was ascertained, had been employed in con-

structing a battery. Mallory sent an agent to Butler with a view to

recover possession of the negroes. Butler, according to his own
statement, replied :

" I shall hold these negroes as contraband of

war, since they are engaged in the construction of your battery and

are claimed as your property. The question is simply whether they

shall be used for or against the Government of the United States."
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Butler, in his autobiography, published in 1892, referring to the

phrase *' contraband of war," as applied to slaves, says: ''The truth

is, as a lawyer I was never very proud of it, but as an executive

officer I was very much comforted with it as a means of doing my
duty."

See " Butlers Book," 256-259.

V. DESTIXATIOy.

1. Must be Hostile.

§ 1255.

See .supra. § 12.")0.

'• In order to constitute contraband of war, it is absolutely essential

that two elements should concur—viz, a hostile quality and a hostile

destination. If either of these elements is wanting, tliere can be no

such thing as contraband. Innocent goods going to a l)elligerent

port are not contraband. Here there is a hostile destination, but no

hostile quality. Hostile goods, such as munitions of war, going to a

neutral port are not contraband. Here there is a hostile quality,

but no hostile destination."

Historlcus on International Law, 191.

A ves.sel sailed July, 1708, from Dantzig for Amsterdam; but the

master having learned, on calling at Elsineur, that Amsterdam was

blockaded, he changed his course for Embden. entered his protest to

that effect, and was sailing thither when captured. The cargo con-

sisted of small pieces of timber. Sir W. Scott said:

'' This is a claini for a ship taken, as it is admitted, at the time of

capture sailing for F^mbden, a neutral port; a destination on which,

if it is considered as the real destination, no question of contraband

could arise; inasnuu'h as gcKxls going to a neutral jwrt, can not come

un<ler the description of contraband, all goods going there being

equally lawful. It is contendi'd. however, that they are of such a

nature, as to l)ecome contraband, if taken on a destination to a hostile

jM)rt. On this point, some difference of opinion seems to have l)een

<'ntertaine<l : an<l the papers which are brought in, may Ih' said to

Irave this important fact in some doui)t. Taking it however, that

tfu'!/ arc of such a nature as to 1h' liai)Ie to Im' considered as contraband

on a liostile destination, I can not fix that character on them in tli"

present voyage. The ruh- resjMM-ting contraband, as I have always

underst<M>d it. is. thait the articles nnist Ih' taken /'/* (/cliffo, in the

actual proH'cution of the voyage to an enemy's jxut. Inder the pi-es-

ent untlerstanding of the law of nations, you can not generally take

II. DcK-. r>.')l—vol 7 15
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the proceeds in the return voyage. From the moment of quitting port

on a hostile destination, indeed, the offence is complete, and it is not

necessary to Avait, till the goods are actually endeavouring to enter the

enemy's port ; but bej^ond that, if the goods are not taken in delicto^

and in the actual prosecution of such a voyage, the penalty is not now
generally held to attach. . . . The master receives information

of this fact [the blockade of Amsterdam] at Elsineur, and on consul-

tation with the consul of the nation to which the cargo belonged,

changed his purpose, and actually shaped his course for Embden, to

which place he was sailing at the time of capture. I must ask then,

was this property taken under such circumstances as make it subject

to the penalty of contraband ? Was it taken in delicto^ in the prose-

(;ution of an intention of landing it at a hostile port? Clearly not

—

But it is said, that in the understanding and intention of the owner

it was going to a hostile port; and that the intention on his part was

complete, from the moment when the ship sailed on that destination

:

had it been taken at any period previous to the actual variation,

there could be no question, but that this intention would have been

sufficient to subject the propert}^ to confiscation; but when the varia-

tion had actualh^ taken place, however arising, the fact no longer

existed. There is no corpus delicti existing at the time of capture.

In this point of view, I think, the case is very distinguishable from

some other cases, in which, on the subject of deviation by the master,

into a blockaded port, the court did not hold the cargo, to be neces-

sarily involved in the consequences of that act. It is argued, that as

the criminal deviation of the master did not there immediately

implicate the cargo; so here, the favourable alteration can not protect

it; and that the offence must in both instances, be judged by the act

and designs of the owner. But in those cases there was the guilty

act, really existing at the time of capture; both the ship and cargo

were taken in delicto; and the only question was, to whom the delic-

tum was to be imputed. ... In the present instance, there is no

existing delictum. . . . The cargo is taken on a voyage to a

neutral port. ... If the capture had been made a day before,

that is, before the alteration of the course, it might have been differ-

ent; but however the variation has happened, I am disposed to hold,

that the parties are entitled to the benefit of it; and that under that

variation the question of contraband does not at all arise. I shall

decree restitution ; but as it was absolutely incumbent on the captors

to bring the cause to adjudication, from the circumstance of the

apparent original destination, I think they are fairly entitled to their

expences."

The Imina (Aug. 1, 1800), 3 C. Rob. 167.
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A Swedish ship, while on a voyage from Ireland to Spain, with

a cargo of corn, shipped under the ix'rniission of the British Gov-

ernment for -the use of the British forces in Spain, was captured,

in April, 1814, by an American privateer. It was contended that

the doctrine of contraband could not apply to the case because the

cargo was destined to a country which was neutral in the war between

Great Britain and the United States. It was held, however, that

the cargo was contraband l)ecause it was avowedly destined to

British military forces. The opinion of the court, which was deliv-

ered by Mr. Justice Story, was concurred in by Justices Washington.

Todd, and Duvall. Marshall, Chief Justice, with whom concurred

Justices Livingston and Johnson, dissented, on the ground that the

war in Europe was separable from that in which the United States

and Great Britain were engaged, and that, although British troops

in every j)art of t!ie worhl were legally enemies of the United States,

yet the furnishing of supplies to British armies in Spain was not in

reality an unneutral act to the prejudice of the United States.

TIk' Coiuuicnvii (ISlC), 1 Wlu-at., ;J,sii.

To the inquiry of an importer as to whether the Ignited States

would object to the importatit»n of pyrites and j)hosphate of soda

as contraband articles, the following reply was made: "The Depart-

ment is not informed of the views of the Spanish (lovermnent

on this subject, but the articles in question are not generally men-

tioned in the lists t)f contraband found in treaties. It is also |)ro|)er

to observe that, where articles classed as contraband are destined for

this country, it is not our policy to obstruct their importation."

Mr. Moore, .Vsst. Sec. of State,/ to Secretary <tf Treasury, May 7, 18l)S,

228 .MS. L)oin. Lt'tters. 'Ml.

2. DOCTRINK OF " CONTIXfOT'R VOYAOES."

The doctrine of " Continuous voyages " has already (supra, vj 1 ISO)

Ikh^ii to .some extent discus.»^»d in connection with the Hide of tbe War
of I7r»ri. It will now Ih' considere*! under the head of " Contraltautl."

in connection with which it has had its latest development. In sonn-

of the ca.ses in the AnuM'ican civil war it is uncertain whether the

doctrine was a|)plied by the court in connection with contiabind oi-

with bl<M'kade. luit, as this (|iH'stion can U'st 1m' judged by >tu<lying

the cas«»s as a whole, they are here fully presented unih'r the pic-

]>onderant topic—that of contraband.
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(1.) QUESTION RAISED IN AMERICAN CIVIL WAR.

§ 1256.

Early in the war the Confederate Government, whose ports were

blockaded by the United States, sent abroad agents for the purpose,

among others, of obtaining arms and munitions of war and other

needful supplies, as well as vessels to transport them, the means of

payment to be derived chiefly from the proceeds of the Southern

cotton crop. To carry out this plan a firm under the name of Frazer,

Trenholm & Co., composed of merchants of Charleston, South Caro-

lina, and constituting a branch of a house in that cit}', was established

in Liverpool. Consignments of cotton were made to this firm, to be

drawn against for purchases for the Confederacy. In this way a

vast system of blockade running was soon built up, under cover of the

neutral flag, but under actual Confederate supervision and control.

Commander Bulloch, C. S. X., writing at Liverpool, May 3, 1862, to

Mr. Mason, Confederate commissioner in London, stated that he had

read to Messrs. Frazer, Trenholm & Co. a part of one of Mr. Mason's

letters, and added: '' These gentlemen say that their ships are neces-

saril}' sailed under the British flag, and the presence on board of any

persons known to have been in the Confederate service would compro-

mise their character, and in this view of the case they feel reluctantly

compelled to decline giving a pasage to any of the Svmtei'\s men."

As the system of blockade running grew in notoriety it became more
difficult of execution, and Confederate agents were established in the

various West India islands to facilitate its operations; and, instead of

direct voyages to blockaded ports, goods were shipped in British

bottoms to neutral ports and there transshipped into steamers of light

draft and great speed, which could carry coal enough for the short

passage to Charleston, Savannah, or Wilmington. Of the neutral

ports thus nsed, Nassau, in the island of Xew Providence, acquired

the gi'eatest celebrity.

Moore, Int. Arbitrations, I. 580-581 ; Official Records of the Union and
Confederate Navies, Ser. I., vol. 1, p. 770.

July 5, 1862, Mr. A. H. Layard, by direction of Earl Russell,

addressed a letter to certain British merchants and shipowners of

Liverpool in reply to a memorial in which they invoked the protec-

tion of the British Government against " the hostile attitude assumed

by Federal cruisers in the Bahama waters," so as to put a check on the

Seizures frequently made therein. Earl Russell, in his reply, stated

that complaint had, on the other hand, been made on the part of the

United States that ships had been sent out from Great Britain to

America " with a fixed purpose to run the blockade ; that high pre-

miums of insurance have been paid with this view, and that arms- and

ammunition have been thus conveyed to the Southern States to
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enable tliem to carry on the war. Lord Russell," so the letter con-

tinues, " was unable either to deny the truth of those allegations or to

prosecute to conviction the parties engaged in those transactions.

But he can not l)e surprised that the cruisers of the United States

should watch with vigilance a port which is said to be the great

entrepot of this commerce.
^ Her Majesty's (irovernment have no reason to doubt the equity

and adherence to legal re(iuirements of the United States prize courts.

But he is aware that many vessels are subject to harsh treatment, and
that, if captured, the loss to the merchant is far from l)eing compen-

sated even by a favorable decision in a prize court.

** The true remedy would l)e that the merchants and shipowners of

Liverpool should refrain from this species of trade. It exposes inno-

cent commerce to vexatious detention and search by American cruis-

ers; it produces irritation and ill will on the {)art of the population

of the Northern States of America ; it is contrary to the spirit of Her
Maje.sty's proclamation; and it exposes the British name to suspicions

of ba<l faith, to which neither Her Majesty's (iovernment nor the great

body of tlie nation are justly obnoxious.

" It is true, indeed, that supplies of arms and ammunition have

been sent to the Federals equally in contravention of that neutrality

which Her Majesty has j)roclaimed. It is true, also, that the Federals

obtain more freely and more easily that of which they stand in need.

But if the Confederates had the connnand of the sea they wouKl no

doubt watch as vigilantly and capture as readily British vessels going

to New York as the Federals now watch Charleston and capture ves-

sels seeking to break the blockade.

" There can 1h» no doubt that the watchfulness exercised by Federal

cruisers to prevent supplies reacliing tlie Confederates by sea will

occasionally lead to vexatious visits of merchant shi|)s not engaged in

any pursuit to which the Federals can properly object, rhis. how-

ever, is an evil to which war on the ocean is liabh> to expose neutral

commerce, and II«'r Majesty's (iovermneiit have done all they can

fairly <lo, that is to say, they have urged the Federal (lovermnent to

enjoin upon th<'ir naval ollicers greater caution in the exercise of their

iM'lligen'iit rights.

'* Her Majesty's (Iovernment having represented to the I'nited

States (iovernment every <*ase in which they were justified in interfer-

ing, have only further to observe that it is the duty of Iler M;ije>ty's

subjects to <-onform to Her Majesty's proclamation, and to abstain

from furnishing to eitlu'r of the In'Migerent |)arlies any of the means

of war. which iwv prohibited to Ix' furnished by that |)roclamation."

Dip. <'<>r. ls«;J, 171.
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Allien a vessel is visited she " is not then to be seized without a

search carefully made, so far as to render it reasonable to believe

that she is engaged in carrying contraband of war for or to the

insurgents, and to their ports directly Or indirectly by transshipment,

or otherwise violating the blockade; and that if, after visitation and

search, it shall appear to your satisfaction that she is in good faith

and without contraband, actually bound and passing from one friendly

or so-called neutral port to another, and not bound or proceeding

to or from a port in the possession of the insurgents, then she can not

be lawfully seized,"

Instructions of Mr. Welles, Sec. of Navj-, to United States crnisers, Aug.

18, 1862, Official Records of the Union and Confederate Navies, Ser.

I., vol. 1, p. 417, 413.

For correspondence preceding the issuance of these instructions, see Blue

Book, North America, No. 5 (1863).

Diligent watch was kept by the United States consuls in English

ports for vessels believed to be engaged in contraband and blockade-

running Venturas. December 30, 1862, Mr. Adams, United States

minister at London, communicated to Earl Russell two lists, respec-

tively furnished by the consuls at Liverpool and London, of vessels

which, as Mr. Adams said, were believed to have " left with supplies,

principally contraband of war, with the intention of either running

Ihe blockade directly, or of going to a neighbouring Atlantic or Gulf

port, and there discharging their cargoes into another class of ves-

sels, the more easily to get such cargoes to their places of destination."

In these lists, which contained the names of 82 vessels, were the

steamers Bermuda, Oircassian, Gertrude, Lai nan. Pearl, and Peter-

hoff, and the sailing vessels Springhok and Stephen Hart.

Pari. Paper, North America, No. 3 (1863), 29, 'M, 35.

(2) CASES OF "dolphin" AND " PEABL."

§ 1257.

The first judicial application during the, civil war of the doctrine

of continuous voyages was made by Judge Marvin, of the district

court of the United States for the southern district of Florida, in the

case of the Dolphin, a steamer of 129 tons net, of af)parent British

ownership. She was captured March 25, 1863, at 5.15 o'clock a. m.,

by Lieut. Commander Fleming, of the U. S. S. Wachusett, between

the islands of Culebra and Porto Rico, while ostensibly on a voyage

from Liverpool to Nassau. The Dolphin left St. Thomas just after

midnight on March 25. The Wachusett followed her but lost her in

the night; descried her again at daylight, and captured her after an

hour and a half's chase and the firing of a number of shots. In his
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first brief report, March 25, Commander Fleming said :
" Suspicion

being strong against her I seized her." In a further report, of ]^Iarch

28, he said that the report of the boarding officer, " together with an
examination I had of her papers, and the strong suspicion attached

to her of intending to run the blockade, induced me to capture her
and to send her to Key West."

When sent before the prize court, the vessel and cargo were claimed

by one (trazel)r(M)k, of Liverj^ool, to whose order the bills of lading

consigned the cargo, while the freight bill consigned it to Messrs.

Chamlx>rs & Raw. of Nassau. It corresponded to the freight list

found on board, except as to certain cases containing in all 1>20 rifles

and 2,240 cavalry swords, which were described as " hardware."

Judge Marvin said that if the vessel and cargo were owned as

claimed and ** there was no intention on the part of the owner that the

vessel should proceed with the cargo to a port of the enemy," there

would be no justification for the capture or condemnation of either;

but that " if, on the other hand, it was the intention of the owner that

the vessel should simply touch at Nassau and should proceed thence

to Charleston or some other port of the enemy, then the voyage was
not a voyage prosecuted by a neutral from one neutral port to another,

but was a voyage to a port of the enemy, begun and carried on in

violation of the lielligerent rights of the United States to blockade

the enemy's ports and pre\'vnt the introduction of munitions of

war. . . . The cutting up of a continuous voyage into several

parts by the intervention or proposed intervention of several inter-

mediate ix)rts may render it the more difficult for cruisers and prize

courts to determine where the ultimate terminus is intended to be,

but it can not make a voyage which in its nature is one to become two

or more voyages, nor make any of the parts of one entire voyage to

l)ecome legal which would be illegal if not so divided."

The master and some of the crew swore that Xassati wa> the termi-

ruis of the voyage. Three lettei-s, however, were fountl on board, all

signed by (irazebrook. One of them, addressed to ChamlxM-s I't Haw.

suggested that if the market at Nassjiu was "overdone from New
York and tiu* States," or if tlu' " French charter" for '* :irmy stor«'s,

nun, et<'.," had fallen through, a "fine tra<K' " niiglit Ih' don*- " Im'-

lw<M'n Nassau and Boston and New ^Ork." and a " return caigo " of

coal might In- brought from Prince Edward Island f<)r blockade

runnel's: or jH'rhaps the steamer might U' sold, but not f«>r any (»f

" yonr Federal or (\>nfedeiate pa|)er." but oidy for "hard cash."

AnotJH'r letter, addressed to tiie nuister, was of simihir purport. The

third, which evidently was not intended to Ik- shown to visiting

cruisers. an<l the cont<*nts of which were unknown to the master, was

addreswd to ChamlH'rs A Haw. It canceled the |)rior in«.l ructions.

wiiich were said to have been given " for u curtain ix'ason;" dcclareil
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that the vessel " of course " was " not to be sold to anyone;" stated

that " a power of attorney, for certain purposes," would be sent to

the firm by the next mail, and expressed the hope that they would
'* be able to get some more goods on, instead of taking any oif, and at

good rates."

Commenting upon the evidence, Judge Marvin observed

—

1. That Nassau furnished no market for such a cargo as that of the

Dolphin. " It is," he said, '* a small town. The adjacent islands

possess but a small population, dependent on it for supplies. Proba-

bly not three merchant steamers ever arrived at that port from any

part of the world until after the present blockade was established,

except the regular Government mail steamers. Was her cargo to be

sold in Nassau, including the 920 rifles and the 2,240 swords? These

are questions which it is not unreasonable that a prize court should

ask and expect some reasonable explanation of in a case like this."

2. That it appeared that Mr. Grazebrook did not intend that the

vessel should be sold at Nassau or that her voj'age should end there.

" She was," said Judge Marvin, " to go from Nassau somewhere.

More goods were to be put on, instead of taking any off. The
studied effort to conceal the ulterior destination; the swords and

rifles found on board, and denominated 'hardware;' the almost cer-

tain impossibility of employing a steamer of this class and size in

any trade in this part of the world by which she could earn even her

expenses, other than in the trade and business of violating the block-

ade; all point with unerring certainty to Charleston or Wilmington

as the ulterior destination of the vessel and cargo."

Both were accordingly condemned, and no appeal was taken.

The Dolphin (May. 18G3), 7 Fed. Case.s, 808.

For the reports of Commander Fleming, see Official Records of the Union

and Confederate Navies. Ser. I., vol. 2, pp. 135, 136. The Dolphin

was " on the list," supra, and had been under observation for several

days. (Id. 131.)

Judge Marvin in the course of his fipinion cited The Columbia, 1 C. Rob.

154; The Neptunus, 2 C. Rob. 110; The Imina, 3 C. Rob. 167; The
Maria, 5 C. Rob. .365; The William, 5 C. Rob. 385; The Richmond,

5 C. Rob. 325; The Thomyris, Edwards's Adm. 17; The Odin, 1 C.

Rob. 252.

May 6, 1863, ,Tudge Marvin decided the case of the Pearl. This

vessel, a small steamer of 72.17 tons net, was captured by the U. S. S.

Tioga January 20, 1863, about 60 or 70 miles from Nassau, while

ostensibly on a voyage from Liverpool to that port. A claim to the

vessel was made by the master on behalf of one Wigg, a merchant

of Liverpool, and to the cargo on behalf of H. Adderly & Co., of

Nassau.



§1257.] '^ CONTINUOUS VOYAGES." 703

In deciding the case Judge Marvin observed that he had already

held, in Ihe case of the Dolphin, " that a vessel bound on a voyage

from Liverpool to Nassau, with an intention of touching only at the

latter port, and of proceeding thence to a blockaded port of the

enemy, is engaged in an attempt to violate the blockade, which sub-

jects her to capture, in the antecedent as well as in the ultimate stage

of the voyage—before arriving at Nassau, as well as after having left

that port. I think the law also is that if an owner sends hit^ vessel

to a neutral port, with a settled intention to commence from such a

port a series of voyages to a blockaded j)ort, he thereby commences to

violate the blockade, and subjects his vessel to capture, notwithstand-

ing he may also intend to unlade the vessel at the neutral port, dis-

charge the crew, and give all other external manifestations of an

intention to end the voyage at such port. AMiere a deliberate pm*-

pose exists to violate a blockade, and measures are actually taken to

accomplish that object, the law couples the act and the intent together

and declares the otfense to lx» complete. The resorting, therefore, to

a neutral port for the purpose of the better disguising the intention,

or of procuring a pilot for the blockaded port, or of perfecting the

arangements. so as to increase tiie chances of a successful violation

of the blockaded port, will not, in the least, extenuate the offense or

avoid the i)enalty. These measures may increase* the difficulty of dis-

covering the true intention, but whenever it is discovered it will give

to the transaction its true legal character.''

The bill of lading stated that the c^irgo was shipped by Wigg to

be delivered to Adderly & Co. No letter of advice, nor any invoice

was found among the papers; and seven members of the crew con-

curred in the understanding that they were engaged in a blockade-

rumiing venture. Nevertheless, as the vessel when capture<l was

really going from one neutral port to another. .Judge Marvin stated

that he was unwilling to j)ronounce a condemnation without atford-

ing the claimants all tlie facilities they might desire for rebutting

the presumption that they were engagecl in an unlawful euter|)rise.

He therefore ordered that the claimant of the vessi-l " Ih' allowed to

produce further evidence, by his own oath and otherwise, touching

his interest therein, and the use he intended at the time of caj)ture

to make of the vessel after lu'r arrival at Nassau, tlu' trade or Imsiness

he intended she should Im> engaged in, and for what purpose' she was

going to that port ; and that the claimant of the gcMxls have time to

procure an aflidavit of his right and title thereto, and to produce such

other pnM)f of neutral owm'rship as he may be advised."

No new evidence was taken under this order: but the couit. on a

further hearing, probably influenced by the fact that the «argo con-

sisted of 10 bales of cloth autl ready-made clothing, and contain*'*!
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nothing distinctively pointing to a belligerent destination, decreed

restitution of the vessel and cargo, on payment by the claimants of

expenses and costs.

The Supreme Court reversed this decree, and condemned both ship

and cargo. In pronouncing sentence as to the vessel, the following

grounds were mentioned

:

The fact that the firm of H. Adderly & Co. had become well known
in the^ourt as largely engaged in the "business of blockade running;

the testimony of the crew as to the Confederate destination of the

vessel ; the failure to take new evidence on the order for further

proof; the absence from Wigg's affidavit, produced on the motion

for further proof, of any statement as to the use intended to be made
of the vessel after her arrival at Nassau, or as to the purpose for

which she was going thither; and the defective and suspicious char-

acter of other testimony for the claimant. The court declared itself

satisfied that the vessel " was destined, either immediately after

touching at that port [Nassau], or as soon as practicable after needed

repairs, for one of the ports of the blockaded coast."

As to the cargo, it was observed that the evidence showed owner-

ship in Wigg rather than in any other person, but that no claim was

put in by him. The master put in a claim for Adderly & Co., but

in his deposition disclaimed all knowledge of ownership, except from

the consignment; and the neglect of the firm to put in an affidavit of

title or neutral ownership, under the order for further proof, could

not, said the court, be construed otherwise than as an admission that

they were not entitled to restitution. The cargo was therefore con-

demned with the ship.

The Pearl (1863), 19 Fed. Cases, 54; (Supreme Court. 1866), 5 Wall. 574.

Judge Marvin cited The Columbia, 1 C Rob. 154 ; The Neptunus. 2

C. Rob. 110; Yeaton v. Fry, 5 Cranch, 8.35; The Richmond, 5 C. Rob.

325; The Maria, id. .365; The William, id. 385.

(3) CASE OF THE " STEPHEN HART."

§ 1258.

The doctrine of continuous voyages was next judicially discussed

by Judge Betts, of the United States district court for the southern

district of New York, in a series of cases of which we may take, as

the leading example, that of the Stephen Ilart^ condemned July 30,

1863. On the same day Judge Betts rendered similar sentences in

the cases of the Springhok and the Peterlwff^ the case of the Gertrude^

which will be mentioned in association with them, having been dis-

posed of by a sentence of condemnation previously in the same month.

The Stephen Hart was captured January 29, 18G2, by the U. S. S.

Supply^ off the southern coast of Florida, about 25 miles from Key
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West and 82 miles from Point de Yeacos, in Cuba. The vessel was
claimed by one Harris, a British subject, and the cargo by the firm of

Isaac, Campbell & Co., of London. The cargo consisted of arms,

ammunition, and military clothing. The vessel was bound ostensibly

to Cardenas, in Cuba. There were found on board, at the time of her

capture, her register and sundry bills, certificates, telegrams, and
letters, a clearance, two log books, a copy of the United States Coast

Survey for 1856, and various other papei^s, but no invoices, no bills of

lading, and no manifest. The vessel was originally built and owned
in the United States, and there was strong evidence to show that she

was enemy's property. The shipping articles specified a voyage from

London to Cuba and Sierra Leone and any ports on the coast of

Africa, of North or South America, or of the West Indies, and back

to the United Kingdom. The letter of instructions from the owners

of the cargo directed the master to proceed to Cardenas, Cuba, and

on arrival there to report to " Charles J. Helm, esq.," who was to

direct his " future actions with reference to the schooner and cargo."

Charles J, Helm was the agent of the Confederate States in Cuba.

The first mate testified that "' the destination of the cargo wa"

certainly to one of the Confederate States, and the vessel was in like

manner so destined, if Charles J. Helm, the Confederate agent at

Cuba, should so direct." He narrated at length how lie had met

Mr. Yancey and other well-known agents of the Confederacy jjt ihe

house of Isaac, Camplx^U & Co., and how he was at first employed

to undertake a blockade-running adventure on the steamer Ghid'nitor^

and was afterwards transferred to the Stephen Ilarf, nominally as

mate but really in charge of the cargo. Before the Stephen Hart

sailed he was directed by one of the Confederate agents to proceed to

Cardenas and there work under the instructions of Charles J. Helm,

and he was informed that the cargo was to be transshipped into a

steamer which could with greater facility run the l)l()ckade, unless,

indeed, the Stephen Hart should In- onlered to proceed herself.

Upon this and nnich other evidence of similar purport. Judge Betts

declared that no doubt was left upon liis uiind that the case was " one

of a manifest attempt to introduce contraband g<M)ds into the enemy's

territory by a breach of blockade." There was an al>sence of all

pa|M'rs and circumstances to warrant the conclusion "that there was

any intent to dis|)ose of the cargo at Cardenas in the usual way of

lawful comnM'rc<'." TIh' consignee of the entire cargo was the agent

of the enemy, and it was laden on board by the enemy's agent in

London.

The broad issue upon the merits of the cause was, said Judge Betts.

" whether tli«' adventure of the Stephen Ihirt was the h<»n»'st voyage

of a neutral ve>r>el from one neutral port to another neutra! port.



706 CONTRABAND. • [§1258.

carrying neutral goods between those two ports only, or was a simu-

lated voyage, the cargo being contraband of war, and being really

destined for the use of the enemy, and to be introduced into the

enemy's country by a breach of blockade by the Stephen Hart^ or

by transhipment from her to another vessel at Cardenas." This

question, declared Judge Betts, was not to be decided by merely

ascertaining whether the vessel was documented for, and sailing

upon a voyage from London to Cardenas. If the inquiry were

thus limited " a very wide door would be opened for fraud and
evasion." The commerce consisted in the destination and intended

use of the property laden on board the vessel, and the proper test

to be aj^plied was whether the contraband goods " are intended for

sale or consumption in the neutral market, or whether the direct and

intended object of their transportation is to supply the enemy with

them." If such was the object the}^ were not exempt from forfeiture

merely on the ground that they were neutral property, and that the

port of delivery was. also neutral. In this relation Judge Betts said:

'' If the guilty intention, that the contraband goods should reach

a port of the enemy, existed when such goods left their English port,

that guilty intention can not be obliterated by the innocent intention

of stopping at a neutral port on the way. If there be, in stopping at

such port, no intention of transshipping the cargo, and if it is to

proceed to the enemy's country in the same Vessel in which it came

from England, of course there can be no purpose of lawful neutral

commerce at the neutral port by the sale or use of the cargo in the

market there; and the sole jDurpose of stopping at the neutral port

must merely be to have upon the papers of the vessel an ostensible

neutral terminus for the voyage. If, on the other hand, the object

of stopping at the neutral port be to tranship the cargo to another

vessel to be transported to a port of the enemy, while the vessel in

which it was brought from England does not proceed to the port of

the enemy, there is equally an absence of all lawful neutral commerce

at the neutral port ; and the only commerce carried on in the case is

that of the transportation of the contraband cargo from the English

port to the port of the enemy, as Avas intended when it left the Eng-
lish port. This court holds that, in all such cases, the transportation

or voyage of the contraband goods is to be considered as a unit, from

the port of lading to the port of delivery in the enemy's country;

that if any part of such voyage or transportation be unlawful, it is

unlawful throughout ; and that the vessel and her cargo are subject

to capture, as well before arriving at the first neutral port at which

she touches after her departure from England, as on the voyage or

transportation by sea from such neutral port to the port of the

enemy."
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Judge Betts Avas careful to distinguish between such a voyage as

that in which the Stephen Hart was engaged and a voyage having an

actual neutral terminus. With regard to the latter and to the vessel

before the court, he said: •

" If she was, in fact, a neutral vessel, and if her cargo, although

contraband of war, was being carried from an P^nglisli port to Car-

denas, for the general purpose of trade and connnerce at Cardenas,

and for use or sale at Cardenas, without any actual destination of tlie

cargo, prior to the time of the capture, to the use and aid of the

enemy, then most certainly both the vessel and her cargo were free

from liability of capture/'

The sentence of condemnation pronounced by Judge Betts in this

case Avas affirmed by the Supreme Court. Chief Justice Chase, who
delivered the opinion, observed that the principal features of the case

resembled that of the Bermuda and her cargo, but was perhaps even

more irreconcilable with neutral good faith. '* It is enough to say,"

declaretl Chief Justice Chase, '' that neutrals who place their vessels

under belligerent control, and engage them in belligerent trade, or

j)ermit them to be sent with contraband cargoes under cover of false

destination to neutral ports, while the real tlestinatiou is to belligerent

ports, impress upon them the character of the belligerent in whose

service they are employed, and can not complain if they are seized

and condemned as enemy property.''

The Stephen Hart (18(«) Khik-li. Trizo Cases, ."WT; The Hart. H Wall.

550.

Judge Ketts cited the cases of the Dolphin and the IVarl. sui>ra : llalle<-k

on International Law, ehap. 21, sec. 11. p. 504 ; 1 Kent's C'onun..

eighth edition, p. 85. note « ; 1 Duer on Insurance, 51»8. se<'tion i;{;

Jecker r. Montgomery. 18 How. 110, 115; '1 Wildnian's InteriTational

Law. 20; The .longe IMeter, 4 ('. Uoh. 7J> : The Richmond. 5 ('. Koh.

:5.5r,; The William. 5 C. Uoi>. .WC. ; The Nancy. :{ (". Holt. !•_>•_»: The

rnit«Hl States. Stewart's \dn\. Kep- IK"': The Imina. W V. Uoh. K'.T;

The Treiide Sostre. «', ('. Uoh. .'{'Ml; The Columhia. 1 C. Uoh. 151;

The .\e|»tunus. 2 i'. Uoh. 110.

The (icrtniilr, an Knglish iron s<Tew steamer. 4."iO tons, was capturnl ofl

the island of Kleuthera. April KJ, 1H«'»;{. hy the I'. S. S. \ tnidirhill,

Baldwin, connnanding. In his re|>ort to .Vdndral Wilkes. ('omnian«ler

ISaldwin said: "The (intiudr has on hoard an asscM'tinl «-argo. inchid

hig '2.50 harrels of [Miwder. whi<-h stamps her as a contraband trader.

. . . No l<»g hook can he found as yet." She was "caught aft«'r

a hard chase of 2H miles. <lnring which time a part of her cargn was

thrown overlK>ard. She was end<>avoring to reach llarlM>r Isljind."

and showed no colors till thre<' .><hots had Ihimi tinnl, the last one at

her. when she hoistisl Knglish colors. She " left Nassau on or alxuit

the sth of .\pril," and had sin<-«' Immmj oflf the southern coast, hut

having faihMl to run the hlo<-kade, and having oidy .".c. Imurs' coal

altoard. was on her way hack to Nassau when fallen In with. .\

IKTsou wub Kju, board, a citlzeu of Chaiicslyu, wliu was taken to W u
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pilot. (Official Records of tho Union and Confederate Navies, Ser.

I. vol. 2. p. 1J59.) No claim was put in for the vessel and no appeal

taken from the sentence of condemnation.

(4) CASE OF THE " BEfeilUDA."

§ 1259.

The question discusi=;ed in the foregoing cases was first dealt with

by the Supreme Court in the case of the steam.ship Bermuda^ which

came up on an appeal from a decree of the United States district

court for the eastern di.strict of Pennsylvania condemning the vessel

and i^art of her cargo, which were captured by the U. S. vS. Mercedita^

April 2(), 1862, near the British West India island of Abaco.

It was claimed by the captors that the vessel was enemy's property;

that it was her intention with her cargo, which was largely com-

posed of munitions of war, to break, either directly or by transship-

ment, the blockade of the southern coast of the United States, and-

that both ship and cargo were on these and other grounds liable to

capture and condemnation.

The ostensible owner of the ship was one Haigh, a British sub-

ject; her original master was one Tessier, a South Carolinian. On
the day after her registration, Haigh, as appeared hy a document

from the Liverpool customs, executed a power of attorney to two
persons named Hencle and Trenholm, both of Charleston, South

Carolina, to sell the ship at any place out of the Kingdom for any

sum thej' might deem sufficient. Trenholm was a member of the

firm of Frazer, Trenholm & Co., of Liverpool, a branch of the house

of John Frazer & Co., of Charleston, and the fiscal agents of the Con-

federacy in Great B-ritain, in which capacit}^ they were largely

engaged in fitting out cruisers and blockade runners.

With the registry and power of attorney above mentioned the

Bermuda sailed for Charleston, S. C. Subsequently she changed her

course and ran the blockade of Savannah, returning to Liverpool in

the autumn of the same year. Her master, Tessier, was then trans-

ferred to the Bahama, which afterwards became known for carr3dng

the armament of the Confederate cruiser Alabama. In his place, as

master of the Bermuda, was installed one Westendorff, who was
licensed by the British authorities, on the recommendation of Frazer,

Trenholm & Co., as an experienced shipmaster, sailing out of Charles-

ton, who had commanded one of their ships. The name of the firm

of Frazer, Trenholm & Co., Liverpool, was indorsed on the back of

Westendorff's license as his address.

The Bermuda was now prepared at West Hartlepool for another

voyage, ostensibly to Bermuda. The cargo consisted of various

things, including tea, coffee, drugs, surgical instruments, shoes, boots,
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leather, saddlery, lawns with figures of a youth bearing onward the

Confederate flag, military decorations, epaulettes, stars for the

"shoulder straps of officers of rank, many military articles with designs

appropriate for use in the Confederate States, cases of cutlery

st^imped with the names of merchants in Confederate cities, several

cases of double-barreled guns stampei^ as manufactured for a dealer

at Charleston, a large amount of nuuiitions of war, five finished

Blakely cannon in cast»s, with carriages, six cannon Avithout cases,

a thousand shells, several hundred barrels of gunpowder, 72,000

cartridges, 2,500,000 jx'rcussion caps, 21 cases of swords, and in

addition a large (pmntity of army blankets and other materials.

Numerous letters of friendship and business were found on board

the vessel, as well as books and newspapers addressed to difi'erent

persons in the Confederate States, and also a fe\f memoranda, appar-

ently in the nature of reciuests from persons in Charleston to Capt.

Westendorff to buy things for them in England and bring them
through the blockade. There were also on Iward several persons

denominated in various letters as '"'Government passengers," and in

one letter as " printers and engravers," who had been sent from

Scotland by an agent of the Confederate government, and who were

entered on the crew list of the licvinudtt as conunon sailors. They
had with them a large number of boxes containing Confederate

postage stamps, copper plates, envelopes, printing ink, and many
reams of white bank-note j)aper watermarked C. S. A. There were

also on lx)ard certain well-known gentlemen, residents of Charleston,

who were also entered on the shipping list as common sailors, under

disguised names. Of the ship's real company, the master, the first

mate, the clerk, and three seamen, were citizens oi South Carolina,

and the second mate, carpenter, and cook l)elonged to other Con-

federate States.

There were 45 bills of lading, of which 41 were for goods sliipped

by Frazer, Trenholm & Co. The whole cargo was shipped under

their direct ion, and according to the bills of lading was to U' delivered

at the island of Bermuda " unto order or assigns." No consignees

were named. Several persons connected with the ship, who were

examined in preparatorio. thought that she lu'longed to Frazer, Tren-

holm & Co. A letter of one of the mates, found on Iniard, seemed to

indicate t'he same thing, as also a letter of the former captain. Tessier.

to Westendorff,

Much stress was laid by the captors upon the corre5|M)ndence found

on boai'd. It a|)jK'ared that on .January Hi, 1H(>2, Fra/er, Trenholm

& (\».. at Liverj)ool. wrote to .lohn Frazer »ft Co., at Charleston, that

they had dispatched the ship Klla with a <'argo to N. T. Hutlerfield.

their agent at Hamilton. lierumda, and that she would Ik- followed by

the steamer ISirmuda with goods. On January 211 ihcy wrote again.
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inclosing bills of lading of the cargo of the Ella and copies of invoices.

The goods, they said, were " all shipped by our friends here; hut the

disposition of them there is left entirely to you^ and in any market to

which you may please to direct them. The bills of lading are in-

dorsed to your order, or that of your authorized agent. . . . Cap-
tain Carter |of the Ella] is iijstructed to proceed to Bermuda, and
there await your instructions,'" which were to be sent under cover to

Butterfield. By a later letter, of February 28, 1862, addressed to

'•'Messrs. Jno. Frazer »& Co. (or their authorized agent), Hamilton,

Bermuda," Messrs. Frazer, Trenholm & Co., referring to the invoices

and bills of lading of the Bermuda, said they were " very full in every

particular, and we think will greatly facilitate the delivery and also

the transshipment, should this be determined upon." On April 1,

1862, the Charleston house, having by a previous letter informed

Buterfield that they had been advised that the Ella had been dis-

patched and that she would be followed by the Bermuda, wrote

another letter requesting him to direct Captain AVestendortf to take

certain articles from the Ella and proceed to Nassau, reporting him-

self on arrival there to H. Adderly & Co., and to request CaptJiin

Carter to '" keep in his cargo and wait further orders from us.'' This

letter was received by Butterfield on the 19th of April and was for-

warded the same day to Westendorff, at St. George's. Westendorff

immediately acted upon it and sailed on the 23d of April toward

Nassau. He had arrived at Bermuda on the 19th of March and had
remained there about five weeks, during which the cargo was not

touched. The gentlemen from Charleston were aboard.

Among the papers taken on board there was also an unfinished

letter without signature, but apparently written by the engineer of

the Bermuda to a friend. This letter w^as dated at Liverpool, Feb-

ruary 16, 1862, and stated that " our tender," a light-draft boat called

the Herald, had left the day before with a crew shipped for twelve

months '* for some port or ports south of Mason and Dixon's line ;

"

that "three captains" were on the tender—"one an Englishman,

nominal; another, an experienced coast pilot from the Potomac to

Charleston; another, ditto, ditto, from Charleston to the San Juan
River in Texas. If the Yankees reach her, they are smarter than I

give them credit for. She awaits our arrieal in Bermuda; goes first

into Charleston, . . ."

The record disclosed that the captain of the Herald, after his

arrival at Bermuda, drew a bill on Frazer, Trenholm & Co., at Liver-

pool, in favor of Westendorff, showing that the latter had advanced

a certain amount of money to the Herald. It was also testified by a

person on the Bennuda that the Herald was connected with the

former ship.
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At the time of the capture, and after the vessel was boarded, the

captain's brother, by his order, threw overboard two small boxes and
a package, which he swore he understood contained postage stamps,

and a bag, which he understood contained letters, and which he was
instructed to destroy in case of capture. One of the gentlemen from
Charleston also destroyed a number of letters, which he swore were

private letters, intrusted to him by Americans in Europe.

On the part of the claimants it was contended

—

1. That the vessel was captured within British territorial waters.

2. That both the vessel and the cargo were owned by neutrals, and

that their destination was either Bermuda or Nassau, a neutral port.

3. That there was no intent to run the blockade; that the ship,

after arriving at Bermuda, was instructed to proceed to Nassau in

order that her cargo might be landed and another cargo be taken

on board for some port in Europe; that it was the intention of the

consignees at Nassau, who were correspondents of Frazer, Trenholm

& Co., to carry out these instructions strictly; that a part of the

munitions of war were intended for the Government of Hayti, and

the rest " for sale at Bermuda or Nassau, in the usual course of

business, to any person willing to purchase the same."

4. That the fact that the ship was not intended to run the blockade

was shown by the circumstance that the " government passengers,"

though they all undoubtedly wished to enter the Confederate States,

all disembarked at Bermuda and did not rejoin the vessel when she

sailed to Nassau.

5. That there was no concealment as to anything on board; that

everything was fairly entered on the bills of lading and manifest;

and that the crew were shipped for a term not exceeding twelve

months from Liverpool to Bermuda, and thence, if required, to any

ports or places in the West Indies, British North America, tlie United

States, and back to tlie United Kingdom ; and that their wages did

not exceed that of ordinary voyages in i>eaceful times.

The opinion of the court was delivered by Chief Justice Chase,

and was unanimous.

The court held that all the circumstances, including that of the

spoliation of papers, which was one of unusual aggravation, war-

ranted the most unfavorable inference as to ownership, employment,

and destination ; that all the transactions repelled the conclusion that

Ilaigh was the true owner; that not a document taken on the ship

.showed ownership in him except the shipping articles, which were

false in putting upon the crew list employees of the Confederate

(lovernment and enemy passengers; that there was no indication

that, after Ilaigh gave the power of attorney, he jXTformed a single

act of ownership; that no letter alluded to him as owner, and no

H. Doc. 551—vol 7 4C
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direction as to vessel or cargo recognized him as such: but that, on

the contrary, all the papers and all the circumstances indicated that

a sale was made in Charleston under the power, by which the bene-

ficial control and real ownership were transferred to John Frazer &
Co., while the apparent title, by the British papers, was suffered to

remain in Haigh as a cover. It was therefore held that the owner-

ship of Haigh Avas a pretense, and that the vessel was rightl}'^ con-

demned as enemy property.

Assuming for the moment, however, that Haigh was the owner of

the ship, the court next considered the question as to the employment

of the vessel and cargo at the time of the capture. The theory of

counsel for Haigh was, said the court, that the ship was neutral and

carried a neutral cargo, in good faith, from one neutral port to

another; and they insisted that the description" of cargo, if neutral,

and in a neutral ship and on a neutral voyage, could not be inquired

into in the courts of a belligerent.

" We agree to this," said the court. Neutrals might " convey in

neutral ships, from one neutral port to another, any goods, whether

contraband of war or not, if intended for actual delivery at the port

of destination, and to become part of the common stock of the country

or of the port."

It was asserted by counsel, said the court, that British merchants

had " a perfect right to trade, even in military stores, between their

own ports, and to sell at one of them goods of all sorts, even to an

enemy of the United States, with knowledge of his intent to employ

them in rebel war against the American Government. If," con-

tinued the court, " by trade between neutral ports is meant real trade,

in the course of which goods conveyed from one port to another be-

come incorporated into the mass of goods for sale in the port of des-

tination ; and if by sale to the enemies of the United States is mejmt

sale to either belligerent, without partiality to either, we accept the

proposition of counsel as correct. But if it is intended to affirm

that a neutral ship may take on a contraband cargo ostensibly for a

neutral port, but destined in reality for a belligerent port, either by

the same ship or by another, without becoming liable, from the

commencement to the end of the voyage, to seizure, in order to the

confiscation of the cargo, we do not agree to it."

Applying these principles to the case under consideration, the

court observed that a large part of the cargo was contraband in

the narrowest sense of the word, and a part of it expressly destined

to the Confederate States, so that the character of the cargo made
" its ulterior, if not direct, destination to a rebel port quite certain."

There was, besides, evidence of destination found in the letters of

o Possibly the phrase " description of cargo," which appears in the published

report, is a misprint. The character of the cargo is what seems to be meant.
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Frazer, Trenholm & Co., which made distinct references to the con-

tingency of transshipment; and the evidence showed that the Ilenihl

was sent over with a view to this. Moreover, the consignment of the

whole cargo to order or assigns, which meant in fact to the order of

John Frazer & Co., of Charleston, was " conclusive, in the al)sence

of proof to the contrary, that its destination was the port in which

the consignee resided and transacted business. ... It makes no

difference,*" said the court, " wheriier the destination to the rebel port

was ulterior or direct; nor could the question of destination be

affected by transshipment at Nassau, if transshipment was intended,

for that could not break the continuity of transportation of the

cargo. The interposition of a neutral port between neutral depar-

ture and belligerent destination has always Ix^en a favorite resort of

contraband carriers and blockade runners. But it never avails them

when the ultimate destination is ascertained. A transportation from

one point to another remains continuous, so long as intent remains

unchanged, no matter what stoppages or transshipments intervene." ^

There seemed to be no reason, said the court, " why this reasonable

and -settled doctrine should not lx> applied to each ship where sev-

eral are engaged successively in one transaction, namely, the con-

veyance of a contraband cargo to a belligerent. The question of

liability must depend on the good or bad faith of the owners of

the ships. If a part of the voyage is lawful, and the owners of the

ship conveying the cargo in that part are ignorant of the ulterior

destination, and do not hire their ship with a view to it. the ship

can not Ix^ liable; but if the ulterior destination is the known induce-

ment to the partial voyage, and the shij) is engaged in the latter

with a view to the former, then whatever liability may atlacli to the

final voyage nnist attach to the earlier, undertaken with the same

cargo and in continuity of its conveyance. Successive voyages, con-

nected by a couHuon j>lan and a conunon oi)ject. form a plui'al ni^it.

They are links of the same chain, each identical in descrijttion with

every other, and each essential to the continuous whole."

Shouhl the lirniuKln^ on these principles, be condemned for thecon-

veyance of contrabands " By the ancient rule," said the couit, " the

ve.s.sel which carried contraband was condemned as well as the cargo."

Of this rule there had l)een a great but very i)ro|)er ri'laxation to tlu^

effect that the neutral Uiight convey contral)and to a iH'lligerent, sub-

ject to no liability except seizure with a view to the confiscation of the

offending goods. This relaxation, howevei-. re(|uii"ed good faith (»n

the part of the neutral, and did not j)rotect tin' shij) where gooil- faith

was wanting. Thus, the carrying of contraband with a false des-

»The court citt-tl .IcckiT v. MniitKoiiiery. 1M Ilowjinl. 114: 'I'lic rollv. •_'. C.

Rob. 3C.J): The Wlliijiin. .'. C. Koh. .'K»r> ; 1 Knit's Coiuni.. M. ii<it«'.
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tination was a ground of condemnation." Mere consent to trans-

portation of contraband will not always or usually be taken to be a

violation of good faith; but the belligerent is entitled to require of

neutrals a frank and bona fide conduct.'' So, too, vessels had been

condemned for being engaged actually or practically in enem^ service."

What, then, inquired the court, " were the marks by which the

conveyance of contraband on the Bermuda was accompanied? First,

we have the character of the contraband articles, fitted for immediate

military use in battle, or for the immediate civil service of the rebel

government; then the deceptive bills of lading requiring delivery at

Bermuda, when there was either no intention to deliver at Bermuda
at all, or none not subject to be changed by enemies of the United

States; then the appointment of one of these enemies as master,

necessarily made with the knowledge and consent of Haigh, if he

was owner ; then the complete surrender of the vessel to the use

and control of such enemies, without even the pretence of want of

knowledge, by the alleged owner, of her destined and actual employ-

ment." The circumstances rendered it highly probable that the ship

at the time of capture was actually in the service of the Confederate

government, and known to be so by all parties interested in her own-

ership. But, however this might be, it could not be doubted " that

the Bemnuda was justly liable to condemnation for the conveyance of

contraband goods destined to a belligerent port, under circumstances

of fraud and bad faith, which make the owner, if Haigh was owner,

responsible for unneutral participation in the war. The cargo, hav-

ing all been consigned to enemies, and most of it contraband, must

share the fate of the ship."

Having thus disposed of the questions connected with the owner-

ship, control, and employment of the Bermuda and the character of

her cargo, the court added that little need be said on the subject of

liability for the violation of the blockade. " What has been already

adduced of the evidence," said the court, " satisfies us completely

that the original destination of the Bermuda was to a blockaded

port; or, if otherwise, to an intermediate port, with intent to send

forward the cargo by transshipment into a vessel provided for the

completion of the voyage. It may be that the instructions to West-

endorff were not settled when the steamship left St. George's for Nas-

sau ; but it is quite clear to us that the ship was then at the disposition

of John Frazer & Co., and that the voyage, begun at Liverpool with

intent to violate the blockade, delayed at St. George's for instructions

a The Franklin, 3 C. Rob. 224.

6 The Neutralitet, 3 C. Rob. 296 ; Carrington v. Merchants' Insurance Co., 8

Pet. 518 ; The Ranger, 6 C. Rob. 126.

c The Jonge Emilia, 3 C. Rob. 52 ; The Carolina, 4 C. Rob. 256.
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from that firm, continued toward Nassau for the purpose of comple-

tion from that port to a rebel jDort, either by the Bermuda herself or

by transshipment, was one voyage from Liverpool to a blockaded

port; and that the liability to condemnation for attempted breach of

blockade was, by sailing with such purpose, fastened on the ship as

firmly as it would have been by proof of intent that the cargo should

be transported by the Bermuda herself to a blockaded port, or as near

as possible, without encountering the blockading squadron, and then

sent in by a steamer, like the Herald^ of lighter draft or greater

speed."

As to the quef;tion of capture within neutral waters, the court ob-

served that there was nothing in the evidence which proved to its sat-

isfaction that such was the fact.

It was therefore held that " both vessels and cargo, even if both

were neutral, were rightly condemned."

By this judgment the decree of the court below condenming the

vessel and the munitions of war was affirmed. Subsequently the

district court passed a decree condemning the residue of the cargo.

The Bermuda (1865). 8 Wall. 514.

(5) MATAMOBAS CASES.

§ 1260.

The Mexican town of Matamoras, situated on the Rio Grande,

nearly oppasite Brownsville, in Texas, which formed one of the Con-

federate States, offered obvious advantages as a base of contraband

trade.

The steamer Peterhoff was captured Feb. 25, 1863, near the island

of St. Thomas, I). W. I., by the II. S. S. Vanderhilt, and was con-

demned by the United States district court for the southern district

of New York, together with her cargo, for attempt to break the block-

ade. From this sentence an appeal was taken to the Supreuio Court.

The Peterhoff was fully documented as a British merchant steamer

upon a voyage, as shown by her manifest, shipping list, clearances,

and other pajjcrs, from London. P^ngland, to Matamoras, in Mexico.

Tlie l)ills of lading all stipulated for the delivery of the goods "off

the Rio (Jrande, (lulf of Mexico, for Matamoras," adding that they

were to l)e taken from alongside the ship, provided that lighters could

cross the bar at tin' mouth of the river. The cargo was niiscelhwH'ous,

and shipjH'd by different }X'rsons, all but one of whom were British

subjects, aiul a part of it U'longed to the owner of the ves.s«>l. Of the

numerous packages a certain numln'r contained articles useful for

military purposes during war. Among them were 3() cast's of artil-

lery harness, 14,450 pair of " Blucher " boots, 5,580 pair of " govern-
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ment regulation grey blankets," 95 casks of horseshoes of large size,

suitable for cavalry service, and 52,000 horseshoe nails. There were

also considerable amounts of iron, steel, shovels, spades, blacksmiths'

bellows and anvils, nails, and leather, and an assorted lot of drugs

—

1,000 pounds of calomel, large quantities of morphine, 265 pounds of

chloroform, and 2,640 ounces of quinine. Owing to the blockade of

the coast, drugs, and especially quinine, were greatly needed in the

Southern States.

With the exception of a portion consigned to the order of the master,

which belonged to the owners of the vessel, the cargo was represented

in agency or consigneeship chiefly by three different persons on board

the vessel as passengers—Redgate, Bowden, and Almond—all natives

of Great Britain, and at the time of the capture all British subjects,

except Redgate, who had become a citizen of the United States, and

who, before the outbreak of the war, resided in Texas. He stated that

at the time of the capture he intended to establish a mercantile house

at Matamoras, and that, had his " goods arrived there, they were to

take the chances of the market.-' Bowden and Almond testified to

substantially the same effect as to their respective ventures. During

the war Matamoras, which lies on the Mexican side of the Rio Grande,

nearly opposite the town of Brownsville, in Texas, had, by reason of

the facilities which as a neutral port it offered for trade with the Con-

federacy, whose seaports were all blockaded, suddenly risen from the

position of a place of no importance " into a great centre of commer-

cial activity, rivalling the trade of Xew York or Liverpool."

The opinion of the Supreme Court in the case of the Peterhoff was
delivered by Chief Justice Chase. He stated that the record satisfied

the court that the voyage of the ship " was not simulated." She was
" in the proper course of a voyage from London to Matamoras ;" nor

was there any evidence Avhich fairly warranted the belief " that the

cargo had any other direct destination." The proposed delivery of

the cargo off the mouth of the Rio Grande into lighters for Mata-

moras was " in the usual course of trade," since it was impossible for

a vessel of heavy draught to enter the river. " It is true," said the

court, " that, by these lighters, some of the cargo might be conveyed

directly to the blockaded coast; but there is no evidence which war-

rants us in saying that such conveyance was intended by the master

or the shippers. We dismiss, therefore, from consideration, the claim,

suggested rather than urged in behalf of the Government, that the

ship and cargo, both or either, were destined for the blockaded coast."

But it was maintained in argument by counsel for the captors (1)

that trade with Matamoras was, at the time of the capture, made
unlawful bv the blockade of the mouth of the Rio Grande; and, if

this was not the case, (2) that the ulterior destination of the cargo
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was Texas and the other States in rebellion, and that this ulterior

destination constituted a breach of tlie blockade.

On these points the court held

—

1. That "the mouth of the Rio Grande was not included in the

blockade of the ports of the rebel States, and that neutral commerce
with Matamoras, excepf in contraband, was entirely free."

2. That •• neutral trade to or from a blockaded country by inland

navigation or transportation," is lawful; and, "therefore, that trade,

l)etween London and Matamoras, even with intent to supply, from
Matamoras, goods to Texas, violated no blockade, and can not be

declared unlawful." " Such trade," said the court, *' with unre-

stricted inland commerce between such a port and the enemy's terri-

tory, impairs undoubtedly and very seriously impaii"s the value of a

blockade of the enemy's coast. But in cases such as that now in judg-

ment, we administer the public law of nations, and are not at lib<»rty

to inquire what is for the particular advantage or disadvantage of

our own or another country."

The qtiestion of breach of blockade l)eing thus excluded, the court

proceeded to consider the question of the destination of the cargo in

connection with the question of contraband. Taking up the usual

classification of articles with reference to this question— (1) those

used prinuirily for purposes of war, (2) those used for purposes of

war or of peace according to circumstances, and (3> those used exclu-

sively for peaceful purposes—the court observed that a considerable

part of the cargo was of the third class and need not be further con-

sidered. A large part, perhaps, was of the second cla.«^s, but as it was
" not proved ... to have Ihhmi actually destined to belligerent

use," it therefore could not, said the court, " be treated as contra-

band." "Another portion was, in our judgment," continued the

court, "destined directly to the reln^l military service. Tliis portion

of the cargo consisted of the cases of artillery harness, and of articles

descrilx'd in the invoices as 'men's army bluchei's,' •artillery boots,'

and ' govermnent regulation gi-ay l)lankets.' These goods come faiily

under the description of goods primarily and ordii arily us<h1 for

military piirposes in time of war. They nuike part of the necessary

equipment of an army."

With regard to these articles, which were adjudged to Ik^ con-

denuied as contraband, the language of the court is to 1h' specially

noted. " It is true that even these g(M)ds," said the court. " if really

intended for sale in the market of Matamoras, would Im' free of

liability: for contraband may Ih« transported by neutrals to a neutral

port, if intended to nu»ke part of its general stock in trade. Hut

there is, nothing in the casi' which ten<ls to convince us that such

was their real destination, while all the circumstances imlicate that
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these articles, at least, were destined for the use of the rebel forces

then occupying Brownsville, and other places in the vicinity.

"And contraband merchandise is subject to a different rule in

respect to ulterior destination than that which applies to merchan-

dise not contraband. The latter is liable to capture only when a

violation of blockade is intended; the former when destined to the

hostile country, or to the actual military or naval use of the enemy,

whether blockaded or not. . . . Hence, while articles, not con-

traband, might be sent to Matamoras and beyond to the rebel region,

where the communications were not interrupted by blockade, articles

of a contraband character destined in fact to a State in rebellion,

or for the use of the rebel military forces, were liable to capture

though primarih^ destined to Matamoras. We are obliged to con-

clude that the portion of the cargo which w^e have characterized as

contraband must be condemned."

Restitution of the ship was decreed on payment of costs and

expenses. This condition was imposed, notwithstanding the finding

that her destination was neutral, (1) because the master, when
brought to by the Vanderbilt, refused to send his papers on board;

(2) because papers w^ere destroyed on board the ship at the time of

the capture; and (3) because it was the duty of the captors, since

contraband was found on board " destined to the enemy," to bring

the ship in for adjudication.

The Peterhoff (1866), 5 Wall. 28.

In two other Matamoras cases, decided at the same term, the

Supreme Court decreed restitution, in the absence of proof of actual

enemy destination. The first of these was that of the Science. Chief

Justice Chase, delivering the opinion of the court, stated that the

evidence was " clear that the vessel and her outward cargo were

neutral property, destined to neutral consignees at Matamoras, and

that the cargo had been actually delivered as consigned." " Some
of the proof," the court added, " tended to show that a portion of this

cargo consisted of Confederate uniform cloth; but there was none

showing destination to enemy territory or immediate enemy use.

There was, therefore, nothing in the character of the vessel or of

the outward cargo which warrants condemnation."

The Science, 5 Wall. 178.

At the same time the court decided the case of the Volant, another

Matamoras case. The Chief Justice, delivering the opinion, stated

that the proof showed that the vessel was the property of a neutral

merchant of the island of Jersey, documented as a British merchant-

man, and regularly cleared from London to Matamoras. The cargo

was shipped by the charterers of the vessel for neutral owners, and
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consigned to neutrals at Matamoras. but had not been discharged at

the time of capture. " It consisted," said the court, " in part of bales

of Confederate uniform cloth, of the same mark and of corresponding

numbers with like goods found on the Science; but there is no proof

of unlawful destination." The decree of the court below, condemn-
ing the ship and cargo, was accordingly reversed.

The Volant. 5 Wall. 179.

(6) CASE OF THE " SPRINGBOK.

§ 1261.

Of all the dec'sions rendered by the Supreme Court in cases involv-

ing the question of continuous voyage, that which was pronounced in

the case of the British bark Springhok has been most discussed and

most critici.sed. The case came up on appeal from a decree of the

United States district court for the southern district of New York,

condemning the bark and her cargo, which had been captured at sea

by the United States gunboat Sonoma.

It appeared the ves.sel was owned by British subjects and was com-

manded by the son of oi>e of the owners. She was chartered Novem-
Ijer 12, 18G2, to T. S. Begbie, of London, to take a cargo of merchan-

dise and therewith " proceed to Nassau, or so near thereunto as she

may safely get, and deliver same," and thirty days were allowed "" for

loading at port of loading and discharging at Nassau." This docu-

ment was indorsed by Speyer & Haywood, who, on December 8, 18(')2,

instructed the master: " You will proceed at once to the port of

Nas.sau, N. P., and on arrival ivport yourself to Mr. B. W. Hart

there, who will give you orders as to the delivery of your cargo."

In a letter directed to Hart, Speyer & Haywood spoke of themselves

as acting '* uiuler instructions from Messrs. Isaac, CamplwU & Co."

By the bills of lading the cargo was to 1h' delivered to order or

assigns.

The ship set sail from London December 8, 1862, and was captured

February 3, 1863, almut 150 miles east of Nassau, when making for

that port. When captured she made no resistance, and her papers

were given up without any attempt at conceahnent or spoliation.

On the hearing l>efore the district court, counsel for the captors

invoked the proofs taken in two other cases then on trial, namely.

United States r. The Steamer (rt/tnu/c, and United States r. T\u'

Schooner Stephen Hart. As has l)een seen, the Stcphoi Hurt was

captured Jai»uarv 20, 1H(»2, and the clainumts of her cargo wt-iv Isaac.

Camplx.'ll & Co., who claime<l jointly with Begbie the cargo of the

Springbok. The brokers who had charge of the lading of the Stcpfun

Hart were also SjM'yer & Haywood. The Gertrudt- was captured
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April IC), 1803, off one of the Bahama Islands while on a voj-age

ostensibh' from Nassau to St. John's, N. B. She was condemned,

and no claim was put in either to the vessel or her cargo. The testi-

mony showed that she belonged to Begbie; that her cargo consisted,

among other things, of hops, dry goods, drugs, leather, cotton cards,

paper, 3,960 pair of gray army blankets, 335 pair of white blankets,

linen, woolen shirts, flannel, 750 pair of army brogans, congress

gaiters, and 24,900 pounds of powder; that she was captured after a

chase of three hours, and when making for the harbor of Charleston,

her master knowing of its blockade, and having on board a Charleston

pilot under an assumed name.

The opinion of the Supreme Court in the case of the Springhok

was delivered by Chief Justice Chase. He admitted that the invoca-

tion of the documents in the cases of the Gertrude and the Stephen

Hart, at the original hearing, was not " strictly regular; '' but he also

held that the irregularity was not such as would justify a reversal

of the decree of the court below, or a refusal to examine the documents

invoked and forming part of the record.

It had already been held, said the court, in the case of the Bermuda
that where goods destined ultimately for a belligerent port were
" being conveyed between two neutral ports by a neutral ship, under

a charter made in good faith for that voyage, and without any fraud-

ulent connection on the part of her owners with the ulterior destina-

tion of the goods," the ship, though liable to seizure in order that

the goods might be confiscated, was not liable to condemnation as

prize. The Springhok was thought fairly to come within this rule.

Her papers were regular and genuine and showed a neutral destina-

tion of the ship. Her owners were neutral and did not appear to

hav^e any interest in the cargo, nor was there any proof that they knew
of its alleged unlawful destination. It was therefore adjudged that

the ship should be restored ; but in view of a misrepresentation made
by the master w^hen examined and of the circumstance that he signed

bills of lading which did not truly and fully state the nature of the

goods contained in certain bales and cases, no costs or damages were

allowed to the claimant.

The case of the cargo was, said the court, quite different. In

addition to the facts heretofore noted as to the lading and consign-

ment of the cargo, the court stated that the bills of lading, while they

disclosed the contents of 619 packages, " concealed " the contents of

1,388. On this point the court laid great stress, especially iri view of

the fact that the owners of the cargo knew that it was going " to a

port in the trade with which the utmost candor of statement might

be reasonably required." The true reason of the concealment must
be found in the desire of the owners to hide from the scrutiny of the

American cruisers the contraband character of a considerable part
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of the contents of the packafjes. Moreover, the bills of ladintj and

the manifest " concealed "" the names of the owners. The true motive

of this concealment must have been, said the court, the apprehension

of the claimants that the disclosure of their names as owners would

lead to the seizure of the ship in order that the cargo mi<rht be con-

demned. It was admitted, however, that '* these concealments " did

not of themselves warrant condemnation, and the court then pro-

ceeded '^ to ascertain the real destination of the cargo." " If,'' said

the court, " the real intention of the ownei-s was that the cargo should

be landed at Nassau and incorporated by real sale into the common
stock of the island, it must be restored, notwithstanding this miscon-

duct. Wliat, then, was this reiil intention ?
"

That some other destination than Nassau was intended was inferred,

first, from the fact that by the bills of lading and the manifest the

cargo was consigned to order or assigns. This was treated as a

"negation'" that a sale was intended to anyone at Nassau, since, if

such a sale had been intended the goods would most likely have been

consigned for that purpose to some established house named in the

bills of lading. This inference was strengthened by the fact that the

agent of the owners at Nassau was to receive the property and execute

the instructions of his principals.

These instructions were not in evidence; but they might, said the

court, be collected in part from the character of the cargo. A part of

it, small in comparison with the whole, consisted of arms and muni-

tions of war. A somewhat larger part consisted of articles useful and

necessary in war. These portions Ixiing contraband, the residue be-

longing to the same owners nnist share their fate. " But," declared

the court, " we do not now refei- to the character of the cargo for th<'

purpose of determining whether it was liable to condemnation as con-

traband, but for the purpose? of ascertaining its real destination; for,

we rei>eat, contraband or not, it could not l>e condemned, if really

destined for Nassau and not Im'voiuI, and. contraband or not. it must

Ih» condemned if destin«'d to any relwl jiort. for all relu'l jjorts were

under blockade.
•' Looking at the cargo with this view, we find that a part of it was

s|x»cially fitted for us«' in the reU'l military service, and a large i)art,

though not so specially fitted, was yet well adapted to such use.

Under the first head we inchide the sixteen dozen swords, and tli«' ten

dozen rifle bayonets, -and the forty-live thousand navy buttons, niui

the one hundred and fifty thousand army buttons; and, iindei- the

latter, the s«'ven. bales of army cloth and the twenty bales of army

blankets and other similar goods. We can not l«M)k at such a cargo

as this, and doul>t that a considerable portion of it wa- going to the

relxd States, where alone it coulil be used; nor can we tloubt that the

whole cargo had one destination.
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" Now, if this cargo was not to be carried to its ultimate destination

by the Springhok (and the proof does not warrant us in saying that

it was), the plan must have been to send it forward by transshipment.

And we think it evident that such was the purpose. We have already

referred to the bills of lading, the manifest, and the letter of Speyer

& Haywood as indicating this intention ; and the same inference must
be drawn from the disclosures by the invocation, that Isaac, Campbell

& Co., had before supplied military goods to the rebel authorities by
indirect shipments, and that Begbie was the owner of the Gertrude

and engaged in the business of running the blockade.

" If these circumstances were insufficient grounds for a satisfactory

conclusion, another might be found in the presence of the Gertrude

in the harbor of Nassau with undenied intent to run the blockade,

about the time when the arrival of the Springhok was expected there.

It seems to us extremely probable that she had been sent to Nassau

to await the arrival of the Springhok and to convey her cargo to a

belligerent and blockaded port, and that she did not so convey it,

only because the voyage was intercepted by the capture.

" All these condemnatory circumstances must be taken in connec-

tion with the fraudulent concealment attempted in the bills of lading

and the manifest, and with the very remarkable fact that not only has

no application been made by the claimants for leave to take further

proof in order to furnish some explanation of these circumstances, but

that no claim, sworn to personally, by either of the claimants, has

ever been filed.

" Upon the whole case we can not doubt that the cargo was origi-

nally shipped with intent to violate the blockade ; that the owners of

the cargo intended that it should be transshipped at Nassau into some

vessel more likely to succeed in reaching safely a blockaded port

than the Springhok; that the voyage from London to the blockaded

port was, as to cargo, both in law and in the intent of the parties, one

voyage; and that the liability to condemnation, if captured during

any part of that voyage, attached to the cargo from the time of

sailing."

In conformity with this opinion the decree of condemnation of the

district court was reversed as to the ship, but without costs or damages

to the claimants, and was affirmed as to the cargo.

The Springbok (1866), 5 Wall. 1.

For the sentence below, May, 1863, see Blatchf. Prize Cases, 349.

Commander T. H. Stevens, U. S. S. Sonoma, In a report to Admiral Wilkes,

Feb. 9, 1863, said :
" On the morning of the 3d of February, while

looking for the Oreto, I captured the English bark Springhok, loaded

with contraband, bound to Nassau, but having nothing in the way of

a manifest of a legal character, and being upon the list furnished by you,

I sent her to New York for adjudication in charge of Acting Master

Tester Willis, with a prize crew from this vessel. The vessel was from
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London. The capture was made in latitude 25° 41' N., long. 74° 46' W."
(OfBcial Records of the Union and Confederate Navies, Ser. I., vol. 2,

pp. 69, 70.)

. February 20, 1864, Earl Russell instructed Lord Lyons, then British

minister at Washington, that Her Majesty's Government had consid-

ered the judgment of Judge Betts in the case of the Spinngbok, in

communication with the law officers of the Crown, and saw no reason

to change the opinion that they "" could not officially interfere in the

matter, but that the owners must be left to the usual and proper

remedy of an appeal. On the contrary," declared Earl Russell. " a

careful |)erusal of this elaborate and able judgment, containing the

reasons of the judge, the authorities cited by him in support of it,

and the important evidence properly invoked from the cases of the

Stephen Hart and the Gertrude (which Her Majesty's Government

have now seen for the first time), in which the same parties were con-

cerned, goes so far to establish that the cargo of the Springboks con-

taining a considerable portion of contraband, was never really and

bond -fide destined for Nassau, but was either destined merely to call

there or to l)e immediately transshipped after its arrival there without

breaking bulk and without any previous incorporation into the com-

mon stock of that colony, and then to proceed to its real destination,

being a blockaded port. The complicity of the owners of the ship,

with the design of the owners of the cargo, is, to say the least, so

probable on the evidence that there would be great difficulty in con-

tending that this ship and cargo had not l)een rightly condeunied.''

February 5, 1868, the attorney of the owners of the cargo trans-

mitted to Lord Stanley, then foreign secretary, the sentence of the

Supreme Court, by wliich the condenmation of the cargo was affirmed

and a decree of restitution entered as to the vessel. lie also inclosed

a copy of the joint opinion of Messrs. George Mellish, Q. C, and W.
Vernon Harcourt, Q. C holding the sentence to Ix' erroneous and

unjust, and stated that in that opinion he had lu) doubt the low offi-

cers of the Crown would concur. He asked that comjx'nsation Ik;

demanded for the owners of the cargo from the United States for the

condemnation of their property.

This petition was referred to the law officers of t-he Crown, and on

July 24, 1868, the foreign office, after an extended review of the

pa|)ers in the case, including the opinion of couns«'l, announced the

conclusion that Her Majesty's (iovenunent would not Ih' "justified,

on the nujterials Ix'fore them, in nuiking any claim " for coiniM'Msa-

tion. With reference to the opinion of counsel, the foreign office

observed that it found fault with the judgment because one ground

taken by the court as justifying the conclusion thnt Xassaii was not

the real destination of the cargo, was derived from tlie forms of the
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bills of lading, which, although they did not disclose the contents of

the packages or name any consignee, the cargo being deliverable to

" order or assigns," were, it was maintained, on the testimony of

some of the principal brokers of London, " in the usnal and regnlar

form of consigmnent to an agent for sale at snch a port as Nassau."

No doubt, said the foreign office, the form was usual in time of

peace ; but a practice which might be " perfectly regular in time of

peace under the municipal regulations of a particular state, will not

always satisfy the laws of nations in time of war, more particularly

when the voyage may expose the ship to the visit of belligerent

cruisers." Thus it was laid down by Dr. Lushington, in the case of

the Aho^'^ that where cargo is shipped f,agrante bello, the bills of

lading on their face ought to express for whose account and risk the

property was shipped. The ship's manifest in the present case was,

said the foreign office, equally silent on the subject ; and, '' having re-

gard to the very doubtful character of all trade ostensibly carried on

at Nassau during the late war in the United States, and to man}-

other circumstances of suspicion before the court. Her Majesty's

Government are not disposed to consider the argument of the court

on this point as otherwise than tenable."

As to the argument of counsel that the character of the cargo, being

fitted for blockade running, was a proof that it was destined for

Nassau, which was the great entrepot for contraband of war, the

foreign office declared that it was one " to which much weight can not

be attached." Under " all the circumstances of time and place," and

in the absence of evidence from the claimants as to what was to

become of the goods on their arrival at Nassau, Her Majesty's Govern-

ment thought '" the court was entitled to draw the inference that the

consignors of the goods intended to be parties to the immediate

transshipment and importation of these goods into a blockaded port,

on their being taken out of the Springhohy

In connection with the contention of counsel that the court erred

in its statement that the Gertrude was at Nassau with undenied

intent to run the blockade about the time when the Springhok was

expected to arrive there, the foreign office observed that the decision

of the court did not appear to be based on that ground, but found
" that the owners of the cargo intended that it should be transshipped

at Nassau in some vessel more likely to succeed in reaching a block-

aded port than the Springhohy As a fact, said the foreign office,

the voyage of the Gertrude appeared to have been delayed, but " when
she did reach Nassau, after the capture of the Springhok^ she took

(m board a contraband cargo, upon Avhich the marks and numbers

corresponded to some extent with certain marks and numbers on

o 1 Spinks's Adm. Rep., 350.
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many packages in the S]mn{/hok, and she was captured and con-

demned without any attempt lx*ing made to resist such condenmation."

In the case of the Pefer/ioff, it appears that the British consul at

New York, on August 3, 18(53, transmitted to his (xovernment a

copy of Judge Betts's decree condenming the vessel and her cargo,

and stated that the judge would later deliver in extenso his reasons

for the condemnation. With reference to the decree. Earl Russell

instructed Lord Lyons, Oct. 31, 18()3, that Her Majesty's (Jovernment,

having considered the judicial proceedings, in conununication with

the law officers of the Crown, adhered to the opinion that any official

intervention in the present stage of the case was inexpedient. ** The
evidence," said Earl Russell, "" is certainly not " clearly and unequivo-

cally inadequate to sustain the sentence,' but, on the contrary, in

various particulars tends to sustain it; such as the false swearing of

the master, or, at least, the palpable equivocation and disingenuous-

ness of his evidence: the throwing overboard of papers, the contents

of Avhich are said to Ix' unknown at the moment of capture; the in-

credible and conflicting suggestions (in the absence of a true explana-

tion which the claimants might have obtained) as to their contents,

and the character of cei'tain portions of the cargo."

April 22, 18('4. the full opinion of Judge Betts in the case of the

Petrrho^ having l>een received, as well as that of Judge Marvin in the

cases of the Dolphin and the Pearl, Earl Russell instructed Lord

Lyons, after consulting the law officers of the Crown, that Her
Majesty's (Jovernment did not consider that the decisions in the cases

t>f the Pctvrhoff and the Dolphin called '* for any intervention on

tlu'ir |)art. Her Majesty's (Jovernment," continued Earl Russell,

"without adopting all the reasons assigned in these judgments (in

some of them, indeed, they do not concur), are not prepared (o say

(hat the decisions themselves, under all the circumstances of tlie cases,

aie not in liarmony with the principles \A the judgments in the

English prize courts. With respect to the case of the Pturl. Her

Majesty's (JovernnuMit consider that the course pursuetl l)y the judge

is fair and equitable."

In the cast's of the Spiringhok, Prtcrhojf, Dolphin, and Prnrl,

claims for compensation were nuide In^fore the international commis-

sion inuler Art. XIIL of the treaty of Washington of May S. 1S71.

None was prestMitcd in the case of the /immnht.

In the case of the Spriu<fhoh- the commission unanimously dis-

allowed all claims on account of the cargo. \u award of $.'>,()(>."> was

nuide as damages for the detention of the v«'ssel from tin* date of tlu'

decree of the district court till her dischargi' under the decree of the

Supreme Court.

The Pctcrhojf daiujs were all unanimously di^allowfd.
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The cases of the Dolphin and the Pearl were similarly disposed of.

The commission consisted of the Hon. J. S. Frazer, sometime a

a justice of the supreme court of the State of Indiana; the Rt. Hon.

Russell Gurney, a member of Her Majesty's privy council, and
recorder of London, and Count Corti, Italian minister at Washington.

Blue Book, Miscellaneous. No. 1 (1900) ; Int. Arbitrations, IV. 3928-3935;

id. 3838-3843 ; Hale's Report, 92, 115 ; Int. Arbitrations, I. 690.

" The doctrine of ' continuous voj^age,' as it has been interpreted

and applied by the Supreme Court in cases previous to that of the

JSpj'ingbok, may be stated thus : A voyage which, at its start from the

neutral port of lading for the carriage of contraband to the bellig-

erent's country (or innocent cargo to a blockaded port of the enemy's

country), includes in its project and design this destined deposit of

its lading in the enemy's ports, is open to belligerent interception,

from the start, although it should appear that the ship and cargo

were actually seeking a neutral port when intercepted, provided^ it

should, also, appear that from the neutral port the cargo was intended

to be, as a part of the original and planned adventure, carried to the

enemy's port. And, this latter element of the completion of the

transit from the first neutral port of departure to the enemy's port

being embraced in the original guilty scheme, the fact that the carriage

from the intermediate neutral port was to be by transshipment, and

taken up by a new bottom, does not purge the adventure of its guilt,

or protect the first stage of the voyage from interception, and the

ship and cargo from condemnation. The doctrine is as extremely

stated in the head note of The Bermuda, 3 Wallace, 515, as anywhere

:

" 'J. voyage from a neutral to a belligerent port is one and the same

voyage, whether the destination be ulterior or direct, and whether

with or without the interposition of one or more intermediate ports;

and whether to be performed by one vessel or several employed in

the same transaction and in the accomplishment of the same purpose.^

" The recognized doctrine, of which we make no complaint, that

vessels carrying cargo ' to belligerent ports under blockade, are liable

to seizure and condemnation from the commencement to the end of

the voyage' (the Bermuda, ut supra), is thus thought to be made
applicable to a project of violation of blockade, at any stage of its

execution, although such project included intermediate ports and

transshipment and carriage by new bottoms.

" The condition of proof, and the interpretation of it, which, in

this extreme case of the Bermuda, was thought by the court to justify

condemnation, must not be overlooked and should be carefully

weighed. It really gives the measure of the doctrine of the court,

laid down in that extreme case, on the subject of ' continuous voyage.'
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" The court concludes :
' AVhat has already been adduced of the

evidence, satls-fies us completely that the original destination of the

Bermuda was to a blockaded port; or, if otherwise, to an intermediate

port, unth intent to send forward the cargo by transshipment into a

vessel provided for the completion of the voyage.^

" The court found sufficient evidence that either the Bermuda her-

iself or her tender, the Herald, was to complete the voyage and pene-

trate the blockade, and condemned both ship and cargo.
'' With the doctrine of continuous voyage, as thus limited and

defined (and made to depend for its application on a proved voyage

reaching from a neutral to a Ijelligerent's port, by ascertained vessels

completing the project in a scheme which is intercepted only by the

capture), there is nothing in the case of the Springbok that involves

us in any necessary controversy. The important question, for neu-

trals, is, whether trade between neutral ports to which the actual

voyage intercepted is realh' confined, is to ha made guilty, i)v surmise,

conjecture, or moral evidence, and that, even, not of the further car-

riage and further carrier, but only of a prol)al)ility that such supple-

mentary further carriage, and some supplementary carrier may or

must have Ix'en included in the original scheme of the connnercial

adventure,

" If a l^elligerent prize court can thus Ixi the master of neutral com-

merce by this fiction of continuous voyage for the case of all trade

l)etween neutral ports, which has its stimulus from the state of war,

why, then, we have a paper blockade of the neutral ports in question,

and their commerce is at the mere}' of the belligerent."

Argument of Mr. Evarts In the case of tlie Springbok, l)efore the British

Claini.s Counnlssion, 45-47.

Hall. Inferring to the cases in which tiie English prize courts have

applied the doctrine of continuous voyages, states that tiiose courts

''were careful not to condemn until what they conceived to be the

hostile act was irrevo<'al)Iy entered upon " by departure " fioiu the

port of colorable importation to the enemy (•t)untry ;" and he iledares

that "the American decisions have been universally leprobated out-

side the United States, and would probably now find no defendei's

in their own country." lie d<H's not cite, however, any case in which

it was held by an P^nglish court that the jx'rfonnance of the process

of "colorable im|)ortation " was a prere<iuisite to conchMunation. noi-

does he exhibit his usual accura<'y in his uncpuilifiecl censure of the

American decisions, which found, as will U* shown, a defender in his

own (lovernment.

In the cases of the Susan and the Hope, neutral .Viuerican vess«'ls

were condemned by Sir William Scott for carrying, on voyages from

Bordeaux to the neutral port of New York, ollicial dispatches

II. Doc. 551—vol 7 47
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destined to French authorities in the West Indies. In neither case

does it appear to have been alleged that the apparent destination of

the vessel was not her true and final destination, or that she was
specially employed by the French Government. Nevertheless, it

was held that the transportation of the dispatches toward their bel-

ligerent destination was an unneutral and prohibited service.

Hall, Int. Law (4th ed.), G95, note; The Caroline, 6 C. Rob. 461, 463, note.

" The ruling of the Supreme Court in the Springbok case, together

with the opinions on it by foreign jurists, are given above at large, in

consequence not merely of the extraordinary attention the decision of

the court has attracted abroad, but of the vast importance of the issue

to neutral rights. The decision in this case, so it was said by Blunt-

schli, at once one of the most liberal and most accurate of modern ])ub-

licists, has inflicted a more serious blow on neutral rights than did all

the orders in council put together. As is shown by the prior note, the

disapproval of this famous decision, so strongly exjTressed by Blunt-

schli, is shared with more or less intensity by all the eminent publicists

of the continent of Europe whose attention has been called to it, while

even in England, from wliose precedents the decision was in part

drawn, it is treated by high authorities as aiming an unjustifiable

blow at neutral rights. As to the opinion of the court, the following

remarks may be made

:

"(1) The opinion of the court has not that logical precision which

enables us to discover how far the question determined involves a ques-

tion of blockade. It can not be clearly ascertained from the opinion

whether the goods confiscated were held good prize because it was in-

tended that they should run the blockade of some particular block-

aded Confederate port, or because they were contraband destined for

belligerent use in the Confederacy.

"(2) The decision was approved by a bare majority of the court,

and among the dissenting judges w^as Mr. Justice Nelson, whose

knowledge of international law was not equaled by that of any of his

associates, and Mr. Justice Clifford, distinguished as much for strong

sense as for his practice in maritime cases. That the case, in any Anew,

was not, in the hurry of business, considered with that care which its

great importance, as it now appears to us, demanded, is evident not

merely from the looseness and vagueness of its terms, but from the

fact that no dissenting opinion is recorded, nor the arguments of

counsel even noted. It is a matter of great regret, also, that the mas-

terly argument of Mr. Evarts, before the mixed commission after-

wards instructed to act on this class of claims, and printed in the

proceedings of that commission (vol. xxi. Lib. Dept. of State), an

argument which is one of the ablest expositions of international law

in this relation which has ever appeared, and is recognized as such by
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the highest foreign authority, had not been delivered before the

Supreme Court so as to have enabled that tribunal to become aware of

the great gravity of the question involved.

"(3) A\Tiile the great body of foreign jurists, British as well as

Continental, protested against the decision, it is not a little significant

that at the hearing l>efore the commission the British commissioner

united in affirming the condemnation. Down to this hearing it was
understood that the British (jovernment. acting under the advice of

its law officers, had disap^iroved of the condemnation. Mr. Evarts's

argument, however, went to show that the condemnation, while per-

haps sustainable under the British system as defined by Sir W. Scott,

was in antagonism, not merely to the doctrines set forth- in Sir W.
Scott's time by the United States, but to those modern restrictions of

blockade, by which alone the rights of neutral commerce can be sus-

tained against a belligerent having the mastery of the seas. It is not

strange that the British commissioner should have declined to set

aside a ruling so consistent with the older British precedents and so

favorable to belligerent maritime ascendancy.

"(4) The decision can not 1m» accepted without discarding those

rules as to neutral rights for which the United States nuide war in

1812, and which, except in the Springhok and cognate cases, the

executive department of the United States Government, when stating

the law, has since then consistently vindicated. The first of thes«' is

that blockades must be of specific ports. The second is that there can

be no confiscation of non-contraband goods owned by neutrals and in

neutral ships, on the ground that it is probable that such goods may
be, at one or more intermediate ports, transsliipj)ed or retransshipped,

and then find their way to a port bl(K'kaded by the i)arty seizing.

"(5) The ruling is in conflict with the views generally expressed by

the executive department of the (lovernment of the United States, a

department which has not merely coordinate authority in this resiH'ct

with the judiciary, but is especially charged with the determimition of

the law of blockade, so far as concerns our relations to foreign states."

Whnrtim. t-ilitorial noto. Int. Law DiKost. III. 404.

"Since I t<H)k up my p<'n to review the [)rogress made during the

past thirty years in rendering war less onerous to neutrals, a drbate

has taken place in the UpjM'r ChamlH»rs of the States (Jeneral of the

Netljerlands on the subject of the condemnation of the cargo of the

Spririf/hok, with a view to j)revent the doctrine uj)on which tlu*

Supreme Court of the United States justified its decision from iH'ing

generally accepted in Kurop<>an priz4' coiirts. (\)mit van Lyiulcn van

Sandenbnrg, minister of state, in the sitting of the UppiT ('haiiilKT of

the States (ieneral. on Friday, 2.'»th .lannary, iss}. in the coiirx> of

his six«ch, in which he set forth the history of the capture and release
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of the vessel and the condemnation of her cargo, stated that he knew
that the attention of several powers is now" directed to the question,

which has at length assumed an international character, seeing that

it vitally affects neutral rights. ' It matters not,' he said, ' who the

owners of her cargo may be, to what nationality they may belong,

whether they are English, French, Dutch, or even American. A
great principle is at stake, and the only satisfactory and conclusive

proof that the United States Government can give, that it at length

abandons and renounces a doctrine destructive of neutral trade, and a

judgment pronounced in error, will be the awarding full compensa-

tion to the despoiled owners of the cargo, the long-suffering victims

of a flagra«it miscarriage of justice. Now, is it not,' he continued,

' the clear course, is it not the duty of the Netherlands Government,

of the government of the country, which gave birth to Hugo Grotius,

to approach the United States of North America in conjunction with

other maritime powers, for the purpose of prevailing on their gov-

ernment to retrace its steps. In my opinion it is clearly our duty.'

" Herr Van der Does de Willebois, the Netherlands minister of

foreign affairs, in his reply, stated that the Netherlands minister at

Washington had already been instructed to take every opportunity

to press earnestly the subject on the American Government."

Sir T. Twiss, Belligerent Right ou the High Seas (1884), 29.

Phillimore, referring to Twiss' pamphlet, says :
" It seems to me, after

much consideration, and with all respect for the high character of

the tribunal, difficult to support the decision of the majoritj- of the

Supreme Court of the United States in the case of the Springbok,

that a cargo shipped for a neutral port can be condemned on the

ground that it was intended to transship it at that ix)rt, and forward

it by another vessel to a blockadetl port." (3 Int. Law, 3rd efl., 490.)

See W. B. Lawrence, to the same effect, in 3 Law Mag. and liev. (4th

series), quoting a letter of Mr. Justice Clifford.

" Suppose a state of war between France and the United States : A
French cruiser would, under the old system, have the ix)wer of pre-

venting a British neutral ship from carrying an American cargo of

corn to Liverpool, and an American cruiser would equally have the

right of taking a French consignment of silk or fancy goods out of

a Cunard steamer on her way to America, because enemy's property

was liable to seizure under the neutral flag. It is not too much to

say that war itself would be regarded by the British nation as far

preferable to such a state of neutrality. ... In these six wars

(Franco-Austrian war of 1859, the Mexican war, the American civil

war, the Danish war of 1864, the German war of 1866, and the

Franco-Gex'man war of 1870) no attempt was made to Interfere with

neutral ships of conmierce. except by blockade, and the stoppage at

sea of contraband of war, and upon the whole, the world, but more
especially this country, gained immensely by it." (144 Edinb.

Eev. 359.)
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" Opinion delivered by Messrs. Arntz, professor of international

law in the University of Brussels and advocate; Asser, professor of

international law in the University of Amsterdam and legal coun-

cilor of the department of foreign affairs at The Hague, advocate,

etc.; Bulmerincq, privy councilor, professor of international law

in the University of Heidell)erg, etc.; Gessner, doctor of law, acting

imperial councilor of legation at Berlin; W. E. Hall, doctor of law

of the University of Oxford; I)e Martens, professor of international

law in the University of St. Petersburg and councilor at the minister of

foreign affairs there, etc.; Pierantoni, professor of international law

in the University of Rome, and member of the council of diplomatic

controversy, etc.; Renault, professor of international law in the Fac-

ulty of Law and in the Free School of Political Science in Paris;

All)eric Rolin, professor of law in the University of Ghent and advo-

cate; and Sir Travers Twiss, Q. C, formerly professor of interna-

tional law in London and of civil law in Oxford, late Queen's advo-

cate-general, etc.

" We, the undersigned memlx^rs of the maritime prize commission,

nominated by the Institute of International Law from amongst its

meml^ers to frame a scheme of international maritime prize law,

having l)een consulted as to the juridical soundness of the doctrine

laid down and applied by the Supreme Court of the United States of

America in the case of the Springbok^ have unanimoushj given t"he

following opinion

:

" That the theory of continuous voyages, as we find it enunciated

and applied in the judgment of the Siipreme Court of the United

States of America, which condemned as good prize of war the entire

cargo of the British bark Springbok (1807), a neutral vessel on its

way to a neutral port, is subversive of an established rule of the law

of maritime warfare, according to which neutral pro{>erty on board

a vessel under a neutral flag, whilst on its way to another neutral

port, is not liable to capture or confiscation by a U'lligerent as lawful

prize of war; that such trade when carried on In'tween neutral |)orts

has. according to the law of luitions, ever Ikhmi held to l)e absolutely

free, and that the novel theory, as alM)ve propounded, wherein' it is

presumed that the cargo, after having Ikh'U unladen in a neutral port,

will have an ulterior destination to some eneuiv port, would aggra-

vate the hin<Irances to which the trade of neutrals is already exj^osi'd,

and would, to use the words of Bliintschli, ^annihilated such trade,

by subjecting their pro|M'rty to confiscation, not upon pnxtf of an

actual voyage of the vess»'l and cargo to an enemy port, but upon

intupirioa that the cargo, after having U'en unladen at the neutral

port to which the v»'ss4*l is iNXind, may Ik* transship|M>d into some

other vess4>l and carri*'d to some effectively blo«'kadetl enemy |)ort.

"That the thwiry alvne propounded tends to contia\«'iie the etTorts
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of the European powers to establish a uniform doctrine respecting the

immunity from capture of all property under a neutral flag, contra-

band of war alone excepted.

" That the theory in question must be regarded as a serious inroad

upon the rights of neutral nations, inasmuch as the fact of the desti-

nation of a neutral vessel to a neutral port would no longer suffice of

itself to prevent the capture of goods noncontraband on board.
" That, furthermore, the result would be that, as regards blockade,

every neutral port to which a neutral vessel might be carrying a

neutral cargo would become constructively a blockaded port if there

were the slightest ground for suspecting that the cargo, after being

unladen in such neutral port was intended to be forwarded in some

other vessel to some port actually blockaded.
" We, the undersigned, are accordingly of opinion that it is

extremely desirable that the Government of the United States of

America, which has been on several occasions the zealous promoter

of important amendments of the rules of maritime warfare, in the

.'interest of neutrals, should take an early opportunity of declaring,

in such form as it may see fit, that it does not intend to incorporate

the above-propounded theory into its system of maritime prize law,

and that the condemnation of the cargo of the Springbok shall not be

adopted as a precedent by its prize courts."'

14 Revue de Droit Int. 329-331. The Springbok case is criticised by

Gessner, 7 id., 23G ; by Westlalve, 7 id., 258 ; by Gessner in his Reform
des Kriegs-Secrechts ; by Sir Travers Twiss in a pamphlet on this

special topic ; by " D. C. L." in a pamphlet to the same effect. It is

supported by Mr. Bancroft Davis in a pamphlet entitled Les Tribu-

naux de Prises des Etats Unis, 1878.

The pamphlet of Sir Travers is answered iH the pamphlet Les Tribunaux

de Prises des Etats Unis, Paris, 1878, by Mr. J. C. Bancroft Davis, vp^ho

maintains that the historic position of the United States as the

defender of neutral rights does not oblige the Government to accept

and justify a fictitious neutrality.

See a paper on the rights and duties of belligerents and neutrals from the

American point of view, by Alexander I'orter Morse, in the American

Law Register, November, 1898.

" In later times Great Britain has practically abandoned her theory of

paper blockades. In an official proclamation, published at the com-

mencement of the Crimean war (see London Gazette of the 20th

March, 1854), we read, 'And she (Her Majesty the Queen) must

maintain the right of a belligerent to prevent neutrals from breaking

any effective blockade which may be established with an adequate

force against the enemy's forts, harbors, or coasts.' The declaration

of the congress of Paris of 1850 confirms the princii)le in the fol-

lowing words :
' Les blocus pour &tre obligatoires doivent etre effec-

tifs, c'est-a-dire, maintenus par une force suffisante pour interdire

. reellement I'acces du littoral de I'ennemi.' (Blockades, in order to

be binding nmst be effective—that is to say, maintained by a force

sufficient I'eally to prevent access to the coast of the enemy.)
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"Accordingly Bluntschli observes (in his work on Modern International

Law, § 829) : 'A ix>rt is understood to be actually blockaded when
ingress to and egress from it are prevented by vessels of war sta-

tioned off it, or by the land batteries of the blockading jwwer. No
si>ecific number of vessels is re<iuiretl, nor a siKH-ific numl)er of can-

non in the land batteries ; but the warlike force must be sufticiently

close and strong to prevent merchant vessels from entering or leav-

ing it. not on indiridiial occasions, nor yet necessarily on every occa-

sion, hut an a (jeneral rule/

" In section 833, Bluntschli proi>ounds this other axiom of international

law, 'A blockade lasts only as loiuj as it is effeetive.' If the bUx-k-

ading squadron is forced to withdraw before a sui)erior force of the

enemy, the blockade must be considered as ralseil. It follows, then,

that a neutral vess«>l on the high seas, bound to a blockadeii iK»rt,

can not be seixed for breach of bloi-kade. even though the master

has knowletlge of the blcM-kade. To the eye of international law, a

rtKil breach of blockade is conunittetl oidy when a neutral vessel

attempts by force or stratagem to enter or leave the blockadinl iM)rt.

Bluntschli further contends (SKio) that, in every case, the vessel

can he lairfully captured onlp ichile in the act of attempting ttt

violate the blockade.

"It must be conceded—it is, in fact, admitted—that the blockade of the

IM)rts of the rel>el States during the war of sin-ession was. on the

whole, effwtive. The doctrine, however, upon which the Supreme
Court of the Ignited States has condemned the entire cargo of the

Spriuf/lxtk. a neutral vessel, on her way to a neutral i)ort. is quite

monstrous, more esiKH-ially as the court accpiits that vessel of any

intention to violate the bl<K-kadc. If such a dot-trine were carried

to its logical conclusions, and were enforced by a belligerent great

maritime i>ower as rigorously as it has l)een by the Unitetl States,

all neutral i»roperty on the high seas might Ik? treated as lawful

prize of war.

"The official rejKirt of Mr. UolKTt S. Hale, the agent and counsel of the

rnite<l States (Jovernment. iK'fore the mixe«l connnission. j-ontains,

at |)age 3<»7 of the apjKMidix. a copy of a * ConHdential memorandum
for the use of the conunissioners on the part of the TnittMl States

in the American-British .Joint High Connnission, Washington, 1S71,

which was inclosed in a conununicaton address«Hl to each of the

American commissioners by the honorable .Mr. Fish, the .Vmerican

S«*<Tetary of State, on February Tl, 1H71.' In these soi-ret instruc-

tions .Mr. Fish inform«>4l the An»*rlcan commissioners that 'one luni-

dnnl and sixty-seven cases have ln'«'n condenuied by the pri/.e courts

of the rnit«Ml Stat«'s. With the exi-«>ption of one case, that of the

Sprin</hiik. the department of State is not aware of a dls|M>sitlon

on th«> |>art of the British Covernincnt to dissent from any tinal

ndjudic.-ition of the Supreme Court <if the I'nited States in a prize

<iis4>." ((I«»Hsner'H Heview of Sprinj/bok case. To sani«* efTiNt. s«h'

(Jessner's Int. l4iw. 1131.)

"This de«-nH» | In the «'as<^ of the Springbok]. unpr«««'lw as It wm¥. not even

designating the |M»rt whose bl«Hkade the vess«'l was assumnl to pur-

IKIS4' to break, was nevertheless atlirmtHl by the nilxeil connnission,

lnstitnte«1 by the two (iovernments. by virtue of the twelfth article of

the treaty of Washington. By tlM*s«' d«><lslons the tln>ory of bItN-kade

riolatlou recfiviHl a new exteusion, which may U- formulated as fol
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lows : A belligerent can seize and condemn for blockade breaking the

cargo of a vessel immediately after its departure from one neutral

port for another neutral port, no matter how distant may be the

blockaded port, if there be a suspicion that the cargo, after having

been disembarked in the friendly port, should afterwards be trans-

ported to a blockaded i)ort and placed at the disposition of the enemy ;

it being held that the voyage from one neutral port to another neutral

l)ort, and the subsequent voyage from the second neutral port to a

blockaded port constitute one and the same voyage which is tainted

on principle.

" This theory of continuity of voyage is not a new invention, but only

recently has it been applied to the violation of blockades. It is a

revival of the famous rule of the war of 1756, by which it was held

to be incompatible with neutrality for the subject of a neutral state

to engage in time of war in a commerce between a belligerent and his

colonies when such commerce was interdicted by the latter belligerent

in time of peace. With the view of escaping the harshness of this

rule, neutrals took an intermediate neutral port as the medium by

which they carried on trade between the colony and the mother coun-

try. In order to stop this trade Sir W. Scott invented what he called

the doctrine of c-ontinuous voyages, by which the voyage from the

intermediate port to the mother country was held to be continuous

with that between the colony and the intermediate port, though no

seizures were permitted except on voyages between the intermediate

port and the belligerent port. This doctrine was pushed by the Su-

preme Court of the United States so as to make it sustain the i-;eizuro

of a vessel between the port of original departure and the intermediate

neutral port, and this on the conjecture of an ulterior adventure being

projected for the goods in question from such intermediate neutral

port to a blockaded ix)rt. . . . The effect of this decision is to

imiwse on a voyage between two neutral ports the penalties which

may be imposed on a 'voyage between a neutral and a belligerent

port. The decision rests on the fiction that though the vessel in

which the goods are to be carried is changed at the intermediate port,

yet the A-oyage is the same ; and the reason would apply no matter

how many changes the goods might be subjected to, or how many suc-

cessive neutral ports they might pass through. But international law-

repudiates such fictions, international law being eminently a law

based on common sense. The fiction in the present case imposes on

neutral commerce restrictions irrationally onerous. It gives to bellig-

erent cruisers a power over neutral ports greater and more arbitrary

than they possess in respect to belligerent ports, since, while neutrals

can carry to nonblockaded belligerent ports objects which are not con-

traband of war, they can not. without risk of seizure, carry the same
objects to another neutral iwrt. It can not be said that this

traffic between friendly ports can be prohibited on account of the sus-

picion that the cargo disembarketl in a neutral port will ultimately

be consigned to a blockaded port, for this restriction does not serve

to protect neutral rights. All will be left to the judgment of the op-

posing belligerent. He will be sole judge of a question in which his

interests are greatly involved. The preliminary examination, which

would extend to all vessels whatever issuing from neutral ports,

would be undertaken on the high seas, involving an entire overhauling

of papers and cargo, while the decision would be left to a prize court
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of the captor, after an examination, more or less protractetl, and
hence prejudicial to the neutral rights. Hence, the theory of con-

tinuity of voyage destroys the freedom of the seas, and the c*oni-

mercial freedom of neutrals. It makes the blockading belligerent the

desiK>t of the ocean, putting neutral commerce at his feet. It will l)e

sufficient for him to blockade a single port to enable him, if his navy

be sufficient, to paralyze all neutral commerce. . . . All the salt-

peter of commerce, to l)orrow an illustration from Sir Travers Twiss,

is sent from Bengal, through Calcutta, to London, which is the great

entrepot from which European nations receive this staple. Now,
what would be the eff'ect of war in such a relation? A neutral ship

freighte<l with salt|)eter en route for London would l)e liable to seizure

by the belligerent, though Ix)ndon was a neutral i)ort. on the ground

that London was not the final ix>rt of destination, but that the salt-

peter was ultimately to l)e forwarded from London to a belligerent.

Or, there might l>e a war between France and Russia, in which France

undertakes to blockade the Russian lialtii- ports. A <-argo of a char-

acter ab.solutely innocent, such as sugar or coffee. Is einbarke<l at an

American |>ort on an F2nglish ship destined for I^ondon. This ves.sel.

if the ' <-()ntiiui()Us voyage' theory i>e good, could be arrested when
half over the Atlantic by a French cruiser on the suspicion that the

cargo, after its arrival at Ixindon. might be lM)ught by a Russian agent

and forwarde<l to some blockade«l Raltic iK)rt. In The IVterhoff (.'»

Wall. 2.S: HIatch. I'r. Ca. 40:i. .">l'n. the rule was pushed still further,

so as to apply the doctrine of continuous voyages to cases where the

goods were to be transiK)rttHl from one neutral i>ort to another, and

to be thence taken by land to the l)elligerent. The Peterhoff was an
English merchant ship which was freighted in London for Mata-

moras. a neutral Mexican port. She was captured en route by the

I'nlte<l States cruiser Vanderbilt, on the suspi<Mon that her destina-

tion was a blockadeii Te.xan i)t>rt. On August 1. 1S»»;{. she was held

good prize by the New York prize court. The seizure of the ship was
not followe<l by protests from the Rritish Government, Lord Russell's

answer to the proprietors of the I'eterhoff showing that that (Jov-

ernment was by no means preparetl to disavow the theory of con-

tinuous voyages as laid down by the Fetleral courts. (Archiv. Dipl.

1S(U'{. iv. 1(>.">-1()J>.) This 'approbation' by the liritish CJoverninent of

the doctrine thus laid down, shows how little resiHM-t that (ioverumcnt

has for the iKn-laration of Paris, of which it was one of the principal

Kign«'rs, for this tluniry assigns the same validity to fi<-titious jis to

effei'tive blockad«*s. the d«Hlaration only authorizing the blo«-kade of

waters adjoining the jda*-*' l>lock:i<l«>4] Not only, also, would the

encHiy'x (t)ast Ih» subject to this su|H*rvision. since blo<kading s<|u:id-

rons ccmld Ik* i)lac«'<l around neutral iK»rts to arrest all vcs.sols issuing

therefrom which carry g«H«ls which niiglit find their waiy into an

enemy's territory. This din-trinc, also, implicitly nnllitics the rule.

admittiMl by (Jrcat Hritaiii in IS.V1. that an enemy's pro|M'rty <>n a

nt'utnil ship is rr«M>. Hut. anom.-ilous as is this |K>siiloii of Creat

Itritain in acc«*pting this extension of the diH-triiie of coiitiiniily of

voyjiges. still more anomalous is the |N>sitioii of tlie I'niteil Sljiles.

wlib'li heretofore had viiidicate<l the fntHlom of «'iieiMy"s goods when

under n«>utral (lag. It is true that the I'nittMl Stntes did not. as did

(ireat Hrilain. acctile to the l>4Ml:iratloii of Piiris, but. on the other

hand, the I'nittMl Statt-s had uniforndy maintaine<l the |H»sitioii tliiit
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only effective blockades were obligatory, and President Lincoln bad

notified all the powers of bis intention to maintain during the war
tbese particular principles of tbe congress of Paris. (Arcbiv. Dipl.

18G1, iv. 115.) In conclusion, we must bold tbat tbis ruling in the

Springbok case is not only dangerous, but is a retrogressive step in

international maritime war." (Faucbille, Du Blocus Maritime (Paris,

1882), 335.)

" The prize courts of tbe United States of America have slidden much fur-

ther down the above slippery and dangerous path. Their decisions in

the case of tbe British bark iipringhok and its cargo are so mani-

festly in subversion of the universally accepted doctrines of inter-

national law, that Monsieur Charles de Boeck, in his recent able

work (De la propriete privee ennemi sous pavilion ennemi) denounces

them as ' highly dangerous innovations,' and devotes an entire chapter

to their examination and refutation. Dr. Gessner, an eminent jurist

and councilor of tbe Berlin foreign office, has pronounced these judg-

ments 'monstrous.' Bluntschli declared that they are more pregnant

with danger to neutral commerce than tbe exploded ' paper blockades.'

Even in England tbe law officers of tbe Crown, Sir Robert Pbilli-

more. Sir William Athertou, and Sir Roundell Palmer (now lord

chancellor of England), pronounced the seizure of tbe Springbok

illegal.

" Tbe question which now awaits the decision of the maritime powers is

whether they are to take a step, not in advance, but a decided retro-

grade step in respect of neutral rights ; whether the progress made in

1856 is to be lost, whether all tbe jurists and statesmen who believed

that they had pretty well defined the rights of neutrals, have for years

past been only benighted dreamers of dreams.
" Tbe Springbok, a British sailing vessel, chartered and loaded by British

merchants, sailed from London, on the 2d December, 1862, bound for

Nassau, in the British colony, the Bahamas, carrying a general cargo

consisting chiefly of Manchester goods, baberdasbei'y. groceries, drugs,

stationery, &c. An insignificant portion of tbe cargo, worth about

£700 sterling, consisted of ai'ticles which the American prize courts

thought fit to regard as contraband of war, while the appraised value

of the entire cargo was upwards of £66,000 sterling. The proportion

of alleged contraband was little more than one per cent. Ui>on the

3d of February, 1863, tbe Springbok, while sailing direct to Nassau
and about 150 miles distant from that port, was seized, icithout any
search, by the United States crui.ser Sonoma. The vessel and the

entire cargo were sunmiarily condemned as good prize of war by tbe

New York district prize court. Upon appeal, the Supreme Court of

the United States, restored the vessel on tbe ground tbat a neutral

port was its bona fide destination, but that court condemned the

entire cargo by a judgment which ran as follows

:

"
' Upon the whole case we cannot doubt that the cargo was originally

shipped with intent to violate tbe blockade; that the owners of the

cai'go intended tbat it should be transshipped at Nassau into some
vessel more likely to succeed in reaching safely a blockaded port than

the Springbok ; that the voyage from London to tbe blockaded port

was, as to cargo, both in law and in the intent of the parties, one

voyage ; and that the liability to condemnation, if captured during

any part of that voyage, attached to the cargo from the time of

sailing.'
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"'All the above-quotetl legal display rests on a judicial sophism. In

resiHict of the carso Itetween the i)ort of loading and the suspected

port of delivery (« port icliich the prize court teas unable to upecifi/),

there is, forsooth, hut 'one voyage' Now. a voyage in the widest

application of the word, has never Ikh'u held in maritime legal

phraseology to c-ompromise more than the space traversed hy a vessel

l)etween its jwrts of loading and unloading. But to pretend that the
' voyage ' still continues after the cargo has Ikh'u discharged and the

commercial oi>eration has l)een c*omplete<l is, indeed, the very a<-me of

the judicial temerity. The proj^osition is rendereil more glaringly pre-

iw.sterous hy the court's admission that the voyage 'ax to the ship'

ended at Nassau. The voyjige is at an end ' as to the ship,' yet it is con-

tinuous 'as to the cargo.' This is startling law. The proposition se<»ms

more monstrous and ahsurd when we hear in mind that no transshii)-

ment having taken place, it was utterly imiK)ssil»le to say whether or

not the cargo would he sent forward, or. if so sent forward, to what

lK>rt it might go. To tack such a hypothetical, indefinite, imaginary

voyage without date of departure or fixetl destination on to the coui-

pletetl voyage, and thus to convert the real port of destination

(Na.ssau) into an intermediate imrt, is to mi.sconstrue the facts of the

case to estahlish the right of confiscation hy a wretched play u|)on

words.
" To hold a vessel and cargo liahle to capture simply Inn-ause it is on its

iruy to a blockadtnl iK)rt is, in our opinion, a departuj'e from the true

principles of int(>rnational law. What, we ask. was the use of the

congress of Paris in IH.^} abrogating pai)er and other fictitious bkn-k-

ades, if Kngland and the Unltetl States i>ersist in maintaining that

the bare intent constitutes a breach of blockade, and that the setting

sail for a hlockadetl iM)rt establishes that intent. The paradox is

altogether in<lefensible in the case of a vessel sailing from one neutral

jK)rt to another neutral iM)rt. Acconling to the English and American

d<K"trine it would, under the circumstances, Ih' ne<«'ssary to prove that

the vessel's destination was simulatiHl: the intent would Ik' inferred

from the care taken to conceal it and to mislead the In'Migerent as

to the real destination. Hut even in an English prize <'ourt the

captor would Ik' re<juire<l to prcnluce the clearest proof of the alleg«Ml

con<-«'ale<l destination. There w«)uld 1h' no guessing, no surmising, no

inferring, no jinn|ilng at illogical conclusions, as in the case of the

Springbok. In tlu' case of that vessel the Snprenu> Court's Judg-

ment is in the highest degnn' arbitrary and unjust. Firstly, the

bliM-kade is held to hav«' Ikhmi broken because there was an intention

to bn'ak it ; secondly, the neutral ves.s4'l is lu'ld to have had the inten-

tion to break the bl<M-kade, not iHs-ause it was priM-ttnling to a certain

blocka<l<Hl iN)rt, but lMH-aus4' though bound to a neutral port it might

KUbs<'<|uently phm-jmhI then*-** to 'some bl<M-kad(Ml port," or the <-argo

might Im« s«'nt forward by transshipment to 'some Idockadeil ixirl.'

•Vol Such d<M-trines are repugnant t«> every prim-iple of intcnialioiial

Justice. No nmre in the Unit*"*! Stat«>s than in Eiiroin- arc such

subtleties compatible with the law of nations. The case of the

Springbok is one of those u|>on whi<h jtublic opiiiioii. even in the

I'nitnl States, has already dcM'Isively coiidemne<l tlu" Jutlges. . . .

"Tlie American |MH)ple are t<M» enlighteneil. they [kiss^-ss t<Mi much prac-

ti<'al sound sense, not to i>ercelve that if the doctrine of their Sniireme
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Court wei-e generally adopted, if the Springhok precedent were fol-

lowed by future belligerents, neutral commerce would be completely

crippled, paralyzed, or destroyed on the advent of a maritime war.

For instance, American coasting vessels carrying cotton from New
Orleans to New York would be liable to capture while on that honest

voyage, because the cotton might subsequently be forwarded to some

blockaded port and some belligerent cruiser suspected such ulterior

destination. In time of war, courage

—

rohur et ws triplex—would be

necessary to risk a voyage from one neutral port to another. If the

merchants in countries engaged in war were to abstain from risking

their goods at sea because private enemy property does not yet enjoy

inununity from capture, and if neutral vessels were laid\ip, and their

owners renounced a lucrative neutral carrying trade out of fear of

being seized, as the Springbok was, on suspicion of being engaged on
' a continuous voyage ' to some undefined blockaded port, what would

become of maritime international trade? What, we ask, will he the

position of those nations which, in consequence of their need of for-

eign supplies, can not possibly dispense with that trade? The subject

is a very serious one. It deserves, it commands, the meditation and

action of statesmen, and especially of American statesmen." (Mi*.

Arthur Desjardins, avocat-general of the court of cassation of France,

member of the Institute of France, in 59 Revue des Deux Mondes,

Sept. 1. 1883, 218, 223-225.)

Fiore, in the second edition of his work on International Law, translated

into French by Antoine (1886), vol. 3, § KM9, takes, when comment-

ing on the Springbok case, the following distinctions :
" Contraband

goods destined for one belligerent may be seized by the other bel-

ligerent when found on a neutral ship sailing between neutral ports

if it be plain that the intention was to supply the goods to the former

belligerent. In this sense voyages of such goods are continuous, as

they constitute an indivisible unity as links in the same chain. But

this by itself would not justify the seizure of the vessel, but only the

seizure of such goods as are actually contraband, and of no other."

" The principle of continuous voyages will apply when cases of con-

traband, attempt to break blockade, etc., come up before courts which

accept this English doctrine. In the war of secession many British

vessels went to Nassau, and either landed their cargoes destined for

Confederate ports there, to be carried forward in some other vessel, or

stopped at that port as a convenient place for a new start towards

Charleston or some other harbor. If an intention to enter a block-

aded port can be shown, the vessel and the cargo, as is said in the

text, are subject to capture according to English and American

doctrine from the time of setting sail. Now the doctrine of con-

tinuous voyages has been so applied by our Supreme Court, that it

matters not if the vessel stops at a neutral port, or imlades its cargo

and another vessel conveys it onward, or if formalities of consign-

ment to a person at the neutral port, or the payment even of duties

are used to cover the transaction : provided destination to the block-

aded port, or, in the case of contraband, to the hostile country, can
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be established, the ship on any part of its voyage, and the cargo

before and after being landed, are held to be liable to confiscation.

Or, if again the master of the vessel was ordered to stop at the

neutral port to ascertain what the danger was of continuing the

voyage to the blockaded harbor, still guilt rested on the parties to

the transaction as before. All this seems a natural extension of the

English principle of continued voyages, as at first given out ; but

there is danger that courts will infer intention on insufficient grounds.

A still bolder extension was given to it by our courts in the case of

vessels and goods bound to the Rio (irande, the goods IxMug then

carried up by lighters to Matamoras. We could not prohibit neutrals

from sending goods to the Mexican side of that river; but if it could

be made to appejir that the goods were destined for the side belonging

to the United States, that was held to be sufficient ground for con-

demnation of them; although, in order to reach their destination,

they would need overland carriage over neutral territory. (See

Prof. Bernard's British Neutrality, 307-317, and comp. Dana's note

231 on AVheaton, § 508.)"

Woolsey, Int. Law, ;i."><!.

(6) DELAGUA BAY CASES.

§ 1202.

An interesting and important discussion of questions of contra-

band and continuous voyage ma}' be found in the cor-

respondence between Oermany and (ireat Britain

growing out of the seizure and detention by British cruisers of the

three German East African Mail steamers Bundesrath^ General^ and

Jlerzog.

The first cas(» was tliat of (lie limuhsrath. As early as Dec. 5,

1890, Rear Admiral Sir R. Harris reported that that vessel had sailed

from Aden for IXdagoa Bay; that "ammunition" was "suspected,

but none ascertained ;
" and that she carried '" twenty Dutch and (ler-

nums and two sjippo.scd B<K'rs, three (lermans and two Austrians,

believed to Ik* officers, all U'lieved to be intending combatants,

nlthough shown as civilians; also twenty-four Portuguese soldiers.""

On the 2!)th of Decemln'r she arrived at Duiban in chaig»' of the

British cruiser Maffhuunr. The (Jeiiuan (Joveiiiuieut re<|uested her

release on the ground, among others, of ** positive assiii-ances " given

by the Hamburg Company that she carried no contraband. I>ord

Salisbury replied that she ** was suspecte*! to be carrying ammunilioM

in her cargo, and that she had (ni boiinl ii numU'i' of j)ass<'ngers

o BlU«« I'.<H)k. .\fli<II. No. 1 (liMNK. 1.
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believed to be volunteers for service with the Boers," but that no

details as to the grounds of the seizure had been received. Subse-

quently the British Government was advised by Admiral Harris that

the ship changed the position of her cargo on being chased; that a

partial search hajd revealed some sugar consigned to a person at Dela-

goa Bay, and some railway sleepers and small trucks consigned to a

firm at the same place, but labelled " Johannesburg ;
" and that a fur-

ther search was expected to disclose " arms among baggage of Germans

on board, who state openly they are going to the Transvaal." The
German Government declared that it had no knowledge of more than

two officers having proceeded to the Transvaal, where they w^ere

unable to obtain commands. On Jan. 3, 1900, the British Govern-

ment directed that an application be made to the prize court for the

release of the mails; that, if the application should be granted, they

be handed over to the German consul, to be hastened to their destina-

tion by a British cruiser if available, or by mail steamer, or other-

wise ; and that every facility for proceeding to his destination should

be afforded " to any passenger whom the court considers innocent."

The search of the steamer was continued for nine days, but no con-

traband was found. Jan. 5 the mails and passengers were released by

order of the prize court and were taken on board the German war
ship Condor for Delagoa Bay. The steamer and her cargo was dis-

charged on the 18th of January.

Dec. 16, 1899, the Admiralty communicated to the foreign office

two telegrams, one from the commander in chief of the Mediterra-

nean Station, and the other from the commander in chief of the Cape

of Good Hope, in relation to the Herzog. One of the telegrams con-

veyed a report that this steamer, though she had declared that there

were no troops on board, had left the Suez Canal for South Africa

with " a considerable number of male passengers, many in khaki,

apparently soldiers ;
" the other spoke of " a number of passengers

dressed in khaki," and asked whether they could be legally removed.

Dec. 21 the senior naval officer at Aden reported her as having sailed

on the 18th for Delagoa Bay " conveying, probably for service in

[the] Transvaal, about forty Dutch and German medical and other

officers and nurses." Jan. 1, 1900, the Admiralty telegraphed to

Admiral Harris :
" Neither the Ilerzog nor other German mail

steamer should be arrested on suspicion only until it becomes obvious

that the Bundesrath is carrying contraband." The Herzog was
brought into Durban on the 6th of January. It seems that she had
among her passengers three Red Cross expeditions, one of which,

however, had no official character nor any connection with the regular

Red Cross societies. Jan. 7 the Admiralty directed her immediate

release unless guns or ammunition were revealed by the summary
search. To this there was added next day the further proviso, " un-
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less provisions on board are destined for the enemy's government or

agents, and are also for the supply of troops or are specially adapted

for use as rations for troops." The steamer was released on the 9th

of January.

Jan. 4, 1900, the senior naval officer at Aden reported that the

steamer General was detained " on strong suspicion "' and was under-

going search. The German (lovernment protested, and asked that

explicit instructions be given to British officers " to respect the rules

of international law, and to place no further impediments in the way
of the trade l)etween neutrals "—a request to the form and imputa-

tions of which the British (lovermnent strongly excepted. The
Admiralty had previously telegraphed to Aden that it was undesir-

able to detain the steamer if she carried the mails. It appears that

she was detained on "' infi)rmation " that various suspicious articles

were on board for Delagoa Bay, including boxes of ammunition

stowed in the nuiin hold, buried under reserve coal. The manifest

contained several large cases of rifle ammunition for Mauser, Mann-
licher, and sporting rifles, consigned to Mombasa, but this consign-

ment was l)elieved to be bona fide. After a search, which inchided

the removal of 1,200 tons of cargo and the digging out of a large

quantity of coal—a task which occupied the Mamthotis ship's com-

pany, assisted by 100 coolies, several days—no contraband was found.

The British Government ordered the vessel's release on the 7th of

January, but as time was requisite for the replacement of the 1,200

tons of cargo which had then been removed, she was unable to sail

till the 10th. She had on board a considerable number of Dutch and

German passengers for the Transvaal, in plain clothes, but '* of mili-

tary appearance,'' some of whom were Ix'lieved to 1h> trained artillery-

men, though it was stated by the British officials that j>r(K)f of this

suspicion could l)e obtained only by searching their baggage. I^rd

Salisbury afterwanls stated that ** there was no sufficient evidence

as to their destination to justify further action on the part of the

officers conducting the search."

With the release of the ships and their passengers and cargm^s. and

i«n expression <»f regret by (Jreat Britain for what had occuired, the

subject in controvei*sy was arranged as follows:

1. The British (iovermn«'nt admitted in principle tlu' obligation t<j

make comiMMisation, and e\pi«'s,s«'d its n'adiness to arbitrate the claims

should an agrwinent l)V other means Ih» impracticable.

2. Instructions were issued to prevent the stopping and S4»arching

of vesst'ls at Aden or at any point e(|ually or more distant from tln'

s<'at of war.

3. It was agreed j)rovisionally. till another arrangement >hoiild Ik'

made, that (Jerman mail steairn'rs should not in future Im' M':inhe»|

on " suspicion only." By a nuiil steamer, however, was iinder>too(l
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not every steamer that had a bag of letters on board, but a steamer

Hying the German mail flag.

On the other hand, the German Government substantially modified

its original position with regard to the questions of international law

involved. In a note to Lord Salisbury, of January 4, 1900, Count

Hatzfeldt, German ambassador at London, declared it to be the opin-

ion of his Government that prize proceedings in the case of the

Bundesrath were not justified, for the reason that, no matter what

may have been on board, " there could have been no contraband of

war, since, according to recognized principles of international law,

there can not be contraband of war in trade between neutral ports."

He also declared this to be the view taken by the British Government

in 18C3 as against the judgment of the American prize court in the

case of the Springhok; and by the British Admiralty in the Manual
of Naval Prize Law, in 1866.

Lord Salisbury, in his reply of the 10th of January, pointed out.

the error of the German Government as to the case of the Spring-

bok. As to the Manual of Naval Prize Law, he declared that, while

its directions were for practical purposes sufficient for wars such as

Great Britain had waged in the past, they were " quite inapplicable

to the case which has now arisen of war with an inland state, whose

only communication with the sea is over a few miles of railway to a

neutral port." He also adverted to the fact that the author of the

Manual, in another part of the work than that cited, had discussed

" the question of destination of the cargo, as distinguished from

destination of the vessel, in a manner b}'^ no means favorable to the

contention advanced in Count Hatzfeldt's note," and that Professor

Holland, who edited a revised edition of the Manual in 1888, had, in

a recent letter in The Times, expressed an opinion altogether incon-

sistent with that which the German Government had endeavored to

found on its words. Lord Salisbury stated that, in the opinion of

Her Majesty's Government, the passage cited from the Manual
" that the destination of the vessel is conclusive as to the destination

of the goods on board," could not apply to " contraband of war on

board of a neutral vessel if such contraband was at the time of seizure

consigned or intended to be delivered to an agent of the enemy at a

neutral port, or, in fact, destined for the enemy's country," and that

the true view in regard to such goods, as Her ISIajesty's Government
believed, was correctly stated by Bluntschli, as follows: "If the

ships or goods are sent to the destination of a neutral port only the

better to come to the aid of the enemy, there will be contraband of

war and confiscation will be justified." **

o Si les navires ou marchandises ne sont expedies k destination d'un port

neutre que pour niieux venir en aide JV I'ennemi il y aura contrebande de guerre

et la conflscatiou sera justifiee. (Droit Int. Codifle, ed. 1874, § 813.)
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In his speech in the Reichstag, January 19, 1000, announcing the

arrangement \\ith Great Britain, Count von Biilow laid down cer-

tain propositions as constituting a system of law which should be
operative in practice, and a disregard of which would constitute a

breach of international treaties and customs. One of these proposi-

tions was that by the term cotitmhand of war " only such articles

or jjersons are to be understood as are suited for war, and at the

same time are destined for one of the belligerents." Count von
Billow added that the Imperial (lovernment had striven from the

outset to induce the English Government, in dealing with neutral

vessels consigned to Delagoa Bay, " to adhere to that theory of inter-

national law which guarantees the greatest security to connnerce and
industry, and which finds expression in the principle that, for ships

consigned from neutral states to a neutral port, the notion of con-

traband of war simply does not exist. To this the English Govern-

ment demurred. We have reserved to ourselves the right of raising

this question in the future, in the first place, because it was essential

to us to arrive at an exj^editious solution of the pending difficulty,

and, secondly, because, in point of fact, the principle here set up by

us has not yet met with universal recognition in theory and prac-

tice.'' "

Contemporaneously with the British-German controversy a ques-

tion arose between the United States and Great
Ainoric&& c&ses. rt-- i /•• -ii-i

Britain as to the seizure of various articles shipped

at New York, some of them on regular monthly orders, by American

merchants and manufacturers on the vessels Beatrice^ Maria^ and

Maahona^ which were seized by British cruisers while on the way to

Delagoa Bay. These articles consisted chiefly of flour, canned meats,

and other food stuffs, but also embraced lumber, hardware, and

various miscellaneous articles, as well as (luantities of lubricating

oil, which were consigned partly to the Netherlands South African

Railway, in the Transvaal, and partly to the Lourcntjo Marques

Railway, a Portuguese concern. It was at first supj)os«'(l that (he

seizures were made on the ground of contrabaml, and with leferencc

to this possibility the (iovernment of the United States declared that

it could not rec(tgnize their validity •' un<ler any U'lligerent right of

capture of provisions and other goods shi|)p«'(l by American citizens

in ordinary course of trade to a neutral port." ''

It s<Km transpire<i, however, that the Hintrlrc and Mitahoua, which

were British ships, an<l tlie Mann, which, thougli a Dutcli slii|). was

Rt first supposed to Im' British,'" were arrested for viohiting a ininiici-

• Blue Book. Afrlni. No. 1 (1900).

6 Mr. Hay. Se*-. of State, to .Mr. Clioate. miilMiHwulor iit I.oikIoh. w\.. ,\\\\\.

1900. 8. DtK'. 17."^. .'Wt CoiiK. 1 WMW. LVH.
<• 8. Doi*. 17r{. .V) <"oUK. 1 sesH. 1«.

H. Doc. 551—vol 7 48
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pal regulation forbidding British subjects to trade with the enemy,

the alleged offense consisting in the transportation of goods destined

to the enemy's territory. The seizure of the cargoes was declared

to be only incidental to the seizure of the ships. As to certain arti-

cles, however (particularly the oil consigned to the Netherlands South

African Railway, in the Transvaal), an allegation of enemj-'s prop-

erty was made; but no question of contraband was raised, and it was

eventually agreed that the United States consul-general at Cape
Town should arrange with Sir Alfred Milner, the British high com-

missioner, for the release or purchase by the British Government of

any American-owned goods, which, if purchased, Avere to be paid for

at the price they would have brought at the port of destination at

the time they would have arrived there in case the voyage had not

been interrupted."

In the course of the correspondence Lord Salisbury thus defined

the position of Her Majesty's Government on the question of contra-

band:
'' Foodstuffs, with a hostile destination, can be considered contra-

band of war only if they are supplies for the enemy's forces. It is

not sufficient that they are capable of being so used ; it must be shown
that this was in fact their destination at the time of the seizure." ^

Mr. Thomas Gibson Bowles, in a letter in the London Times^ Jan-

uary 4, 1900, says: " In July, 1896, the Dutch steamer Doelwijk took

a cargo of arms and ammunition, destined to Abyssinia, then at war
with Italy, from the neutral port of Rotterdam to the neutral

(French) port of Jibutil, in the Gulf of Tajura. The steamer being

captured by the Italian cruiser Etna and brought in for adjudica-

tion, was condemned as lawful prize by the prize court at Rome on

December 8, 1896." '^

VI. PENALTY.

§ 1263.

By the law of nations at the close of the eighteenth century the act

of carrying materials of war to a belligerent was regarded as a wrong
for which vessel and cargo were liable to condemnation.

The Atlantic (1901). 37 Ct. CI. 17.

The court further observetl, in this relation, that the mere presence of

a contraband article on board without proof or indication that the

owners knew the vessel was carrying contraband would justify only

a Mr. Hay, Sec. of State, to Mr. Toomey, March 2. 1900 ; to the Ballard & Bal-

lard Co., March 9, 1900; to Mr. Newman, March 13, 1900; 243 MS. Dom. Let
317, 412, 488.

6 S. Doc. 173, 56 Cong. 1 sess. 29.

c S. Doc, 173, 56 Cong. 1 sess. 20-22.
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the seizure of the article, but that if a substantial part of the cargo

(e. g., 38 horses on a vessel of 8.") tons burden) was contral)and. the

presumption was that the cargo was to aid a belligerent.

Where, however, there were only ') horses on a 08-ton vessel, the rest

of the cargo c*onsisting of cattle and fowls, an intended military use

was not presumed. (The Juno, ."iS Ct. CI. -KiT*.)

April 16, 1814, the Swedish ship Commerce)}., while on a voj'age

from Limerick, Ireland, to Bilbao, Spain, was captured hy an

American privateer. Her cargo consisted of corn, shipped under tiic

special permission of the British Government for the use of British

forces in Spain. The cargo was condemned, but the ship was

restored with an allowance of freight. Against this allowance the

captor appealed, and the decree as to freight was reversed by

the circuit court. From this sentence an appeal was taken to the

Supreme Court, which held that, as the voyage of the vessel was

illicit and inconsistent with the duties of neutrality, the penalty of

loss of freight was properly imposed.

The Commercen (ISir.). 1 Wheat. :]S-2.

The court said :
" The general rule that the neutral carrier of enemy's

property is entitleil to his freight, is now too firmljf establisheil to

admit of discussion. Hut to this rule there are many exceptions. If

the neutral be guilty of fraudulent or unneutral conduct, or has inter-

IK)sfHl himself to assist the en«»my in carrying on the war. he is justly

deemc<l to have forfeitcnl his title to freight. Hence, the <-arrying of

contraliand goods to the enemy ; the engaging in the ctiasting or

colonial trade of the enemy; the spoliation of pajK^rs. and the fraud-

ulent suppression of enemy interests, have been held to affect the

neutral with the forfeiture of freight, and in cases of a more flagrant

character, such as carrying despatches or hostile military passengers,

an engagement in the transiM)rt service of the enemy, and a breach

<»f bUx-kade. the [K'nalty of cr»nfls<-ati»>n of the vessel has also Ihhmi

inflicte<l."

Sec a note l»y Wheaton to this case, on tlie «|uestion of [KMialty for carry-

ing contraband, 1 Wheat. '.i'M.

The carriage of contraband goods d(M's not subject the vessel and

renuiining cargo to confiscation, unless they all in-long to the same

owner, or unless then» has lH»en some actual c(M)peration in an

attempted fraud upon the belligerent, by cov»'ring up the voyage

tinder fal.s*> papers, and with a false destiiuition. When the contra-

band goo<ls have Ikmmj deposited at the port of <lestination, neither

the ves.sel nor the cargo is liable to s<'izure (Hi the r<'tiirn vciyage.

though the latter may have been purchas<'d with the proceeds of the

contraband.

The same ride wotdd seem to apply, by analog}-, to can's where the

contraband articles have Ix'en deposited at an intermediate port on

the outward voyage, and before it terminated. Hut if the voyage Ik-
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disguised, and the vessel sails under false papers, and with a false

destination, the mere deposit of the contraband in the course of the

voyage does not exempt the vessel from seizure.

Carrinjfton v. Ins. Co., 8 Pet. 495.

In the cape of The Lucy (1001), 37 Ct. CI. 97 (a French spoliation case),

the court, referring to the state of the law at the close of the

eighteenth century, said :
" Where the owners of a vessel were the

owners of the [contraband] cargo, the vessel as well as the cargo

was subject to confiscation." See, also, The Bird (1903), 38 Ct.

CI. 228.

Mere consent to transportation of contraband will not always or

usually be taken as a violation of good faith by the neutral owner of a

ship. There must be circumstances of aggravation. The nature of

the contraband articles and their importance to the belligerent, and
general features of the transaction must be taken into consideration

in determining whether the neutral owner intended or did not intend,

by consenting to the transportation, to mix in the war.

Contraband of war is always subject to seizure when being con-

veyed to a belligerent destination, whether the voyage be direct or

indirect; suth seizure, however, is restricted to actual contraband,

and does not extend to the ship or other cargo, except in cases of fraud

or bad faith on the part of the owners or of the master with the sanc-

tion of the owners.

The Bermuda, 3 Wall. 514 ; The Springbok, 5 id. 1.

Conveyance of contraband attaches in ordinary cases only to the

freight of the contraband merchandise. It does not subject the vessel

to forfeiture.

The Peterhoff, 5 Wall. 28.

Contraband articles contaminate the noncontraband parts of a

cargo, if belonging to the same owner, and the noncontraband must

share the fate of the contraband.

The Peterhoff, 5 Wall. 28.

This is known as the doctrine of " infection."

A false destination will not justify a vessel's condemnation as for

carrying contraband, where her real destination is an unblockaded

port and her cargo is innocent.

The Betsey and Polly (1902), 38 Ct. CI. 30.

Where a vessel sailed in March, 1798, with a cargo of horses for a

belligerent port, but under a false destination, and the owners of the

cargo were the owners of the vessel, the vessel was liable to seizure
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and condemnation on her return voyage, together with her cargo,

though the cargo was innocent.

The Lucy (1901), 37 Ct CI. 97. The court said: "The liability to con-

fiscation attended the entire voyage ; that is to say, from the home
I)ort back to the liome iK)rt, and to the cargo on tlie return Toyage,

though it miglit be innwent. Tliere can l>e no doubt but that such

was tlie recognizetl law of nations at the close of the eighteenth cen-

tury. (The .Joseph, 8 ('ranch, 4.")1—4.>t; Carriugton v. Merchants'

Insurance Co., 8 Pet. 494-520.)"

"Regarding the trade in arms and ammunition and other contra-

band objects, the (Jovernnient of the King, looking to the strict

observance of the duties prescribed by neutrality, does not intervene

either to protect or prohibit it. No law prohibiting the exportation

of these products of national industry, the trade in question is carried

on freely in the country, but outside the territory at the risks and

j^erils of those who carry it on. If Belgian merchandise of this kind,

or ve.ssels transporting it flying the national flag, were stopped and

seized on the high seas by the cruisei's of one of the belligerents,

the intervention of the (lovernment would be confined to seeing that

the laws of war and the regulations of the pnx'edure Ix^fore the pri/^e

courts were .strictly applied to all parties interested."

M. de Favereau, Belgian min. of for. aff., to Mr. Storer, nun. to Belgium,

SepL 0, 1898, enclosetl by Mr. Storer with dispatch No. 140, Sept. 14,

1898, MSS. Dept. of State.

In February, 1805, a British subject shipped from Liverpool to his

agent in Buenos Ayres a quantity of rifles, with a view to their sale

in Paraguay. After the arrival of the goods at Buenos Ayres such

a sale was negotiated, and the rifles were shipped from Buenos Ayres

on April 8, 1805, for Corrientes, Argentine Kepublic, where they

were to 1k' transshipixnl for Paraguay. On .Vj)ril 14 war i)roke out

between the Argentine Republic and Paraguay, and the steamer on

which the rifles wert' transported was stopped by the governor of

Corrientes, who t(K)k out the rifles and placed them at the disposal of

the Argentine (Jovernment. The owner subst»quently presented a

claim for the value of the rifles, as well as for an indemnity of about

a fourth of their value for their detention for eighttH'n months.

Their value he estinuitcnl l>y the price which they would have fetched

in l*araguay. A suit was brought in the federal court at Buenos

Ayn-s, which h«*ld that the rifles could not Ik* lawfully confis<-ate<l,

and that they should Iw ri'turned to the owner or that a just e<|uiva-

lent shouM Im* |)aid to him or his repn'st'ntative. From this dt'cision

the Argentine (iovernment ap|M'aled to the supreme court, which «le-

cided that, as the arms were shipped by the owner In'fore the declara-

tion of war, they were not subject to confiscation; that their taking
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by the xVrgentine Republic was to be considered as an act of expro-

priation for public use, and not as an act of preemption under the

law of nations; that, according to the law of expropriation the price

to be paid was what the goods Avere worth in place where they were

taken ; and that, as the Government had in detaining the arms exer-

cised a legitimate right, from which no obligation to pay indemnity

could arise, the Government should ])ay only the current rate of

interest on the value of the arms from the date of their expropria-

tion.

Mr. Buchanan, min. to the Argentine Republic, to Mr. Hay, Sec. of State,

No. .584, Dec. 1, 1898, enclosing a report of Mr. , Frangois S. Jones,

sec. of legation, citing Fallos de la Suprema Corte, 1869, IV. 245-240.

A citizen of a neutral state who, for hire, serves on a neutral ship

employed in contraband commerce with a belligerent power, is not

punishable personally, according to the law of nations, though taken

in the act by that belligerent nation to whose detriment the trade

would operate.

Lee, At. Gen., 179(5, 1 Op. 01.

The rule " that a vessel on a return voyage is liable to capture by

the circumstances of her having on the outward voyage conveyed

contraband articles to an enemy's port " is an intrepolation in the law

of nations.

Mr. Madi.son, Sec. of State, report of .Tan. 25, 1800, 15 MS. Dom. Let. 70.

The transportation of contraband, though an unneutral service, is

not a " criminal " act.

1 Kent's Comm. 142, approved by Lord Westbury, in Ex parte Chavasse,

11 Jur. N. S., pt. 1, 400. See, also. 11 Op. At. Gen. 408, 451; The
Helen, L. R. 1 Adm. & Eccles. 1.

Much misapprehension as to the quality of the act of supplying

contraband articles, such as arms and munitions of war, to the parties

to an armed conflict, has arisen from the statement so often made that

the trade in contraband is lawful and not prohibited. This state-

ment, when used with reference to the preventive duties of neutral

governments, is quite correct, but if applied to the duties of indi-

viduals it is quite incorrect. The acts which individuals are forbid-

den to commit and the acts which neutral governments are obliged

to prevent are by no means the same; precisely as the acts which the

neutral government is obliged to prevent and the acts which it is

forbidden to commit are by no means the same. The supply of mate-

rials of war, such as arms and ammunition, to either party to an

armed conflict, although neutral governments are not obliged to
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prevent it, constitutes on the part of the individiLils who engage in

it a participation in hostilities, and as such is confessedly an unneu-
tral act. Should the government of the individual itself supply
such articles it would clearly depart from its position of neutrality.

The private citizen undertakes the business at his own risk, and
against this risk his government can not assure him protection with-

out making itself a party to his unneutral act.

These proposition*; are abundantly established by authority.

Maritime states, says Heffter, have adopted, " in a conunon and
reciprocal interest, the rule that belligerents have the right to restrict

the freedom of neutral connnerce so far as concerns <'(>ntraband of

war, and to punish violations of the law in that regard. . . .

This right has never been seriously denied to belligerents.""

Says Kent :
' The princi{)al restriction which the law of nations

imposes on the trade of neutrals, is the prohibition to furnish the Ind-

ligerent parties with warlike stores, and other articles which are

directly auxiliary to warlike purposes." ''

"If the neutral (government],'' says Woolsey, "should send pow-

der or balls, cannon or rifles, this would be a direct encouragement

of the war, and so a d<'parture from the neutral jxjsition. . . .

Now the same wrong is conunitted when a private trader, without

the i^rivity of his government, furnishes the means of war to either

of the warring parties. It uuiy Ik' made a (juestion whether siich

conduct on the part of the private citizen ought not to 1m' prevented

by his government, even as enlistments for foreign armies on neutral

soil are made j)enal. But it is claimed to be difficult for a govern-

ment to watch narrowly the ojjerations of trade, and it is annoying

for the innocent trader. Moreover, the neutral ought not to Im> sub-

jecteil by the (juarrels of others to additional care antl e.\penst».

Hence, by the practice of nations, he is passive in regard to viola-

tions »»f the rules concerning contraband, l)lockade, and the like, and

leaves the policy of the s«'a and the punishing or n'prisal power in

the hands of those who are most interested, the limits U'iug H.xed for

the punishment by conunon usage or law. ... It is aduiitted

that the act of carryiug to the enemy articles «lirectly us«>ful in war

is a wrong, for which the injured party nuiy piuiish tin- neutral taken

in the act."
''

Says Maiming: "The right of U'lligerents to prevent neutrals

from carrying to an enemy articles that nniy s<'rve him in the direct

pros«'cution of his hostile purpoM-s has Imh-u acknowledged by all

authorities, and is ol)vious to plain leason, . . . The nonrecogni-

tion of this right . . . woidd plac«' it in the power of nentrals to

« Ileffter. Droit Int., HerKHons o*\., by (tenTikrii. 1HS;{. :tK».

^Keiit. Int. Law. Ud tMl.. by .Mnly. .TttK

rWooIwy. Int. I^iw. «$ VM, IJM.
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interfere directly in the issue of wars—those who, by definition, are

not parties in the contest thus receiving a power to injure a belliger-

ent, which even if direct enemies they would not possess." "

"A belligerent," says Creasy, " has by international law a right to

seize at sea, and to appropriate or destroy, articles, to whomsoever
they may belong, which are calculated to aid the belligerent's enemy
in the war, and which are being conveyed by sea to that enemy's

territory." *

" The neutral power," says Holland, " is under no obligation to

prevent its subjects from engaging in the running of blockades, in

shipping or carrying contraband, or in carrying troops or despatches

for one of the belligerents; but, on the other hand, neutral subjects,

so engaged, can expect no protection from their own government

against such customary penalties as may be imposed upon their con-

duct by the belligerent who is aggrieved by it." "

" By this term [contraband] we now^ understand," says Baker, " a

class of articles of commerce which neutrals are prohibited from
furnishing to either one of the belligerents, for the reason that by so

doing, injury is done to the other belligerent. To carry on this class of

commerce is deemed a violation of neutral duty, inasmuch as it neces-

sarily interferes with the operations of the war by furnishing assist-

ance to the belligerent to whom such prohibited articles are supplied."'-

It may be observed that in some of the foregoing quotations t*he

question is discussed as one affecting the rights of " belligerents."

But the question of belligerency is important only as affecting the

question of the right of seizure on the high seas. The circumstance

that the parties, in consequence of the nonrecognition of their bel-

ligerency, are not permitted to exercise visitation and search on the

high seas does not alter the nature or detract from the unneutral

character of the act of supplying arms and munitions of Avar to the

parties to an armed conflict.

The fact that the supplying of such articles is considered as a

participation in the hostilities is shown not only by the authority of

writers, but also by numerous state papers.

President AVashington, in his famous neutrality proclamation of

April 22, 1793, countersigned by Mr. Jefferson, as Secretarj^ of State,

announced " that whosoever of the citizens of the United States shall

render himself liable to punishment or forfeiture under the law of

nations, by committing, aiding, or abetting hostilities against any of

the said powders, or by carrying to any of them those articles which

are deemed contraband by the modern usage of nations, will not

a Manning's Law of Nations, Amos's edition, 352.

6 Creasy, First Platform of Int. Law, 604.

(^ Holland, Studies in Int. Law, 124-125.

^ Baker's First Steps in Int. Law, 281.
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receive the protection of the United States, ag:ainst sucli punishment
or forfeiture." <»

Mr. Jeifersoii, in the subsequent note to the British minister,

quoted in AMiartoii's Digest (I. 510), observes that in the case of con-

traband the law of nations is satisfied with the "ext^'rnal penalty"

pronounced in the President's prochnnation.

President (Jrant, in the proclamation issued by him August 2*2,

1870, during the P'ranco-Cierman war, dechires, in the uiost precise

terms

:

" While all persons may lawfully, and without restriction, by

reason of the aforesaid state of war. manufacture and st»ll within the

United States arms and munitions of war, and other articles ordi-

narily known as ' contraband of war,' yet they can not carry such

articles upon the high stnis for the use or servic^^ of either belligerent,

. . . without incurring the risk of hostile capture and the pen-

alties denounced by the law of nations in that behalf. And I do hereby

give notice that all citizens of the United States, and others who may
claim the protection of this (lovernment, who may misconduct them-

selves* in the premises, will do so at their peril, and that they can in

no wise obtain any protection from the Government of the United

States against the consequences of their misconduct." ''

In the neutrality proclamations issued during the war l)etween the

United States and Spain the following provisions are fotnid in

which the furnishing of arms and munitions of war to either party

to the conflict is expressly treated as an act of unneutrality.

The Brazilian Government, by a circular of April 29, 1898, de-

clared to be " absolutely prohibited " the " exportation of material of

war from the ports of Brazil to those of either of the Indligerent

powers, under the Brazilian flag, or that of any other nation."'*

The King of Denmark issued, April 29, 1898, a proclamation pro-

hibiting Danish subjects "to transport contraband of war for any of

the Ixdligerent jiowers." ''

(ireat Britain's pnu'lamation of April 23, 1898, warned British

snbje<'ts agiiinst doing any act " in derogation of their duty as sub-

jei'ts (»f a neutral iM>wer." or '' iu violatiou or contravention of the

law of nations," among which was enumerate<l the carrying of

"arms, annnunitiou, military stores or uuiterials:" and declared

that '* all jM'rsons so otfending, together with their ships and gcwMls,

will rightfully incur and Ih» justly liable to hostile capturi', antl to

the |)enalties denounce<l by the law of nations." •*

«Aiii. State raiMTK. For. Uol. I. 1-W».

«• Whiirtons Int. I.aw DIk-. HI. <'.o7-<Vi.s.

•^ rnK'laiiiatioiis atwi I>«'<t«'«»« (liiriii); tin* War with Siuilii, l.'l.

«* rrm'laiiiatioiix. .'{1. .'{.''i.



752 CONTRABAND. [§ 1264.

The governor of Curasao, acting under instructions of the minister

of the colonies of the Netherlands, issued a decree prohibiting " the

exportation of arms, ammunition, or other war materials to the bel-

ligerents." "

Portugal, while stating, in Article IV. of her neutrality decree of

April 29, 1898, that " all articles of lawful commerce " belonging to

subjects of the belligerent powers might be carried under the Portu-

guese flag, and that such articles belonging to Portuguese subjects

might be carried under the flag of either belligerent, yet declared:

"Articles that may be considered as contraband of w^ar are expressly

excluded from the provisions of this article." ''

Were further proof needed of the unneutral and noxious character

of contraband trade, it might be found in the doctrine of infection,

under which innocent cargo is condemned when associated with con-

traband merchandise of the same proprietor, and the transjjortation

penalized by loss of freight and expenses, and, under various circum-

stances, by confiscation of the ship.*^

From what has been shown it may be argued that, without regard

to the recognition or nonrecognition of belligerency, a party to a civil

conflict who seeks to prevent, within the national jurisdiction and at

the scene of hostilities, the supply of arms and munitions of war to

his adversary commits not an act of injury, but an act of self-defense,

authorized by the state of hostilities ; that, the right to carry on hos-

tilities being admitted, it seems to follow that each party possesses,

incidentally, the right to prevent the other from being supplied with

the weapons of war; and that any aid or protection given by a for-

eign government to an individual to enable him with impunity to

supply either party with such articles is to that extent an act of inter-

vention in the contest.

VII. ANALOGUES OF CONTRABAND.

1. Military Persons.

§ 1264.

On September 14, 1847, Mr. Buchanan, Secretary of State, in-

structed Mr. Bancroft, American minister at London, to bring to

the notice of the British Government the action of Captain May, of

the British mail steamer Teviot, who had brought from Havana to

Vera Cruz General Paredes, the late President of Mexico, who was,

said Mr. Buchanan, " the chief author of the existing war between

o Proclainations and Decrees during the War with Spain, 27.

6 Proclamations, 61. (See also, the proclamation of the toatai of Shanghai, id.,

20, and the instructions of the Haitian Government, id., 39.)

c Walker's Science of Int. Law, 511-512.
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that Republic and the United States," and '" the avowed and embit-

tered enemy " of the latter. Knowing, as Captain May must have

known, that General Paredes would exert all his influence to prolong

and exasperate the war, it was, declared Mr. Buchanan, truly aston-

ishing that he " should have brought this hostile Mexican general,

under an as.sumed name, on board of a British mail steauier, to Vera

Cruz, and aided or permitted him to land clandestinely, for the pur-

post^ of rushing into the war against the United States." Mr. Buch-

anan said that the President had not yet determined on the course

he would pursue in regard to British nuiil steamers, but he woidd

be justified in withdrawing from them the privilege which had been

granted of entering the port of Vera Cruz. He would not. however,

innnediately resort to that extreme measure, since he was convinced

that the British (lovernment would at once adopt efficient measures

to prevent such a violation of their neutrality in the future. " British

mail steamers," said Mr. Buchanan, ''can not l)e suffered to bring to

Vera Cruz either Mexican citizens or the subjects of any other nation,

for the purpose of engaging in the existing war on the part of Mexico

against the United States. A neutral vessel which carries a Mexican

officer of high military rank to Mexico, for the i)urpt)se of taking

part in hostilities against our country, is liable to confiscation, accord-

ing to the opinitm of Sir William Scott, in the case of the Orozemho

(0 Kobinstm's Reports, 480), and this even although her captain and

officers were ignorant that they had such a person on board." In

conclusion, Mr. Buchanan instructed Mr. Bancroft to acquaint Lord

Palmerston with the circumstances of the case, and if it should turn

out that Captain May or any of his officers were officers in the British

service, to ask for their dismissal or for such other punishment as

would clearly nuinifest their (lovernments disa])proval of their

conduct.

Mr. Bancroft brought the case to the attention of Lord Palmerston

in the sens4' of his instructions on ()ctolK*r s, 1S47.

On Xovemlx'r ir», 1847. I^ord Palmerston answere<l that, the lords

cf)mmissioners of tlu' admiralty having investigated the affair, her

Majestv's (lovernmeiit had informed the dire<-tors of th«' Royal Mail

Steam Packet Company, to which the Tcrint belongi'd, " that the

directors are lM>und to testify, in a market! maimer, their disap-

proval of Captain .May's comhict, in having thus alms^'d the indul-

gence afforde<l to the company's vessels by the (Jovernment «>f the

United States:" and I^ird Palmeiston added thut the directors of

the companv had acc(»rdiiigly stated that th<'y w«)iiM inMuetbati'ly

sus|x'nd Captain May from his command :nnl that they publicly

and distinctly con<lemued any act on the part of their offi.-ers which

might Ix' regarded as a breach of faith towards tiie (Jovernment (»f
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the United States, or as an infringement or invasion of the regula-

tions established by the United States officers in those parts of Mexico

which were occupied by the forces of the United States,

Mr. Buchanan, Sec. of State, to Mr. Bancroft, min. to England, Sept. 14,

1847 ; Mr. Bancroft, min. to England, to Lord Palnierston, Briti.sh

for. sec, Oct. 8, 1847; Lord Palnierston to Mr. Bancroft, Nov. 16,

1847 ; H. Ex. Doc. 60, 30 Cong. .1 ses.s. 79G-798.

This case is discu-tsed by Lawrence, in his edition of Wheaton (1863),

appendix, pp. 958-960.

It is also referretl to by Mr. Horatio King, in an article on the " Trent

Affair," in the Magazine of American History (March, 1886), XV. 278.

In reply to an inquiry whether an American steamer might prop-

erly afford passage from France to Mexico to " some forty gentlemen

who were taken prisoners by the French forces," at the capture of

Pueblo, Mr. Seward said :
'' The right of your steamers as neutral

vessels to carry them will not, it is presumed, be questioned by the

French under the public law as it is understood to be received by

them, and the Mexican Government would, it is presumed, be gov-

erned by the stipulation in the 16th article of our treaty of 1831,

which says, ' It is also agreed that the same liberty be extended to

persons who are on board a free vessel, so that, although they be

enemies to either party, they shall not be made prisoners, or taken out

of that free vessel, unless they are soldiers, and in the actual service

of the enemy.' Discharged prisoners on their way home could

scarcely be embraced by the exception here referred to. But, sup-

posing that your steamer reach a Mexican port without molesta-

tion, the authorities there might refuse to allow the passengers

to land, and such refusal might be justifiable under the circum-

stances. This part of the case, however, may be regarded as of an

exclusively business character which the company is most competent

to decide for itself."

Mr. Seward, Sec. of State, to Mr. McLane, March 14, 1865, (\8 MS. Dom.
Let. 399.

" It is important not to confound, as has sometimes been artfully

attempted, the right of search with the pretended right of impress-

ment. In opposing this we do not contend against the right of

search for purposes in which we have, like other nations, acquiesced

;

that is to say, so far as relates to objects which we have admitted to

be liable to capture and condemnation, such as enemies' property and

contraband articles. But we deny the right of capturing or taking

out of neutral ships (and therefore searching for) persons of any

description whatever, with one single exception, [that of soldiers in

service of the enemy provided for in several treaties] . . . Yet,

as all those treaties were with nations that acknowledged the princi-
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pie of ' free ships, free goods,' I am not ready to assert that, with

respect to Great Britain, since we admit that enemy's property is

liable to capture and condemnation, the exception ought not to be to

the same extent as respects persons, so as to admit that all enemies

may be taken out, although they be not soldiers and in actual service

of the enemies."

Mr. Gallatin to Mr. Everett, Aujr. 0, 1828, 2 (Jjillatiirs Writinp^, 40.% -KM.

Tbe '' Instructions to blockading vessels and cruisers," issued by
the Navy Department during the war with Spain," contained the

following clause

:

" 16. A neutral vessel in the service of the enemy, in the transpor-

tation .of troops or military persons, is liable to seizure."

Stockton's Naval ^Vav Code, which is, however, no longer in force,

contains a similar l)ut amj)lified provision as follows:

"Art. 16. Neutral vessels in the military or naval service of the

enemy, or under the control of the enemy for military or naval pur-

poses, are subject to capture or destruction."

It is to be observed, however, that in this clause nothing is

expressed as to the transportation of troops or military persons, the

design appearing to be to class as a punishable act the performance

by a neutral vessel of military or naval services for the enemy, per-

haps under the latter's immediate employment or control.

Another provision of the code which may be cited here reads as

follows

:

"Art. 35. Vessels, whether neutral or otherwise, carrying contra-

band of war destined for the enemy, are liable to seizure and deten-

tion, unless treaty stipulations otherwise provide."

This clause would cover the carriage of military persons, should

such persons be admitted to fall within the category of contraband.

It l8 lulniittwl that a neutral vessel en>;a>;«Hl in tlie carriajie of iM'rsons

in the s«'rvire <»f a iK'Hiyerent Ikm-omm's lialtl*' t«» <-(in<leiiinatioii eitlier

when the lM>llirferent " has so hinMl it tliat it lias iKMiinie a transiM)rt

in his servi<v an«l tliat he has i-ntire roiitrol over it : or when tiie ikt-

soHM on lK)ar<l are such in nuinlH>r, ini|M>rtan<-e, or *Iistin<-tion. and

at the sjinie time the <-in-innstanc<'s «»f their nn-rption are such, as

to create a reasonable presumption that the owner or his ajrent inten«l

to aid the iK'lllKerent in his war." * This rule leavi-s o|K>n the <|ues-

tlon as to the carriage of iktsouh in tlie service of a lielliKcrent by

a neutral veswl in tlic orilinar.v course of trade. The view h.is Imimi

expn-ssfHl that if such [K-rsons may Im» class«><l as contraliaml the

ress<'l may he s*'!/.***! and hroUKlit in for adjudication; liut tli:it if

they may not Ik' s<» class*-*! the vcs.s«'l in whicli tlx'y arc tnivdinu

remalnit a Hhip under neutral jurls«1ictlon whidj has not lM>«'n hrouKlit

"(Jeneral Orders. No. 492. .Tunc 2o. ISJif^. For. Kci. IMJis. 7s|.

>nall. Int. Law (4th •tl.). 7U1.
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by the conduct of the pereons having control over it within the scope

of those exceptional rights in restraint of trade which belligerents

have been allowed to assume." On the other hand, the view has

been expressed that " it is incorrect to si>eak of the conveyance of

persons in the military or civil employment of a belligerent as if it

were the san)e thing as the conveyance of contraband of war, or as

if the same rules were ai)plicable to it. It is a different thing,

and the rules applicable to it are different." & Apparently the

great majority of writers treat the transportation of persons in

the military service of the enemy either as a carriage of contraband

or as an act analogous thereto. It is probable, however, that too

much importance has been given to this somewhat technical aspect

of the matter, since it seems to be generally agreed that the carriage

of such persons to a military destination is an enemy service far

more important than the carriage of contraband. From the belliger-

ent's point of view the imi>ortance of the act consists not in the man-
ner or in the motive with which it may be done, but in the aid

rendered to the enemy. Whether the circumstances of the transporta-

tion niaj' or may not be such as to render the vessel liable to confis-

cation, it is reasonable to hold that it is a right of the belligerent to

^ take proper measures to prevent the enemy from receiving military

aid under the protection of a neutral flag. As to the number of

military persons necessary to subject the vessel to eonflscation no

rule can be laid down. " To carry a veteran general, under some
circumstances, might be a much more noxious act than the convey-

ance of a whole regiment." "

Although the case of the Trent related to persons in the diplomatic and

not in the military service of the enemy, a considerable majority of

the authorities seem to concur in the opinion that the discussion

which then took place resulted in a general understanding that in

the absence of a treaty it is no longer allowable to take persons out

of a neutral ship, but that the ship herself, with the noxious persons

on board, must be brought in for judicial examination.

In numerous treaties running back to the seventeenth century, a provision

may be found in connection with the subject of contraband to the

effect that the persons of enemies shall not be taken out of free ships

unless they are military persons in the actual service of the enemy.

Such a clause may be found in various treaties entered into by the

United States with foreign powers. Article XXIII. of the treaty of

amity and commerce with France of February (i. 177<S—the first

treaty concluded by the ITnited States—stii>ulated that free ships

should make free goods, and in connection therewith that the same
liberty should be extended to persons on board such ships, so that,

" although they be enemies to both or either party, they are not to be

taken out of that free shif) unless they are soldiers and in actual

service of the enemies." A similar clause may be found in Article

XIY. of the treaty with France of September 30, 1800; in Article XI.

of the treaty with the Netherlands of October 8, 1782 ; in Article YII.

of the treaty with Sweden of April .3, 1783, and in various other

early treaties, most of which have ceased to be in force. A similar

a Hall. Int. Law (4th ed.). 705.

ftMountague Bernard, quoted by Hall, Int. Law (4th ed.), 708.

c Lawrence's Wheaton, edition of 1863, 802.
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provision has, however, been incliuletl by the Unitetl States in various

recent or comparatively recent conventions. It niaj- lie found in

Article XV. of the treaty with New Gninaila (Colombia) of Decem-
ber 12, 1840; in Article XVI. of the treaty with Bolivia of May i:i,

1858; in Article XIX. of the treaty with Ilayti of Noveml>cr :\. 18»>4

;

in Article XVI. of the treaty with Italy of 1871 ; in Article XVII. of

the treaty with Peru of August 'M, 1H87. The usual form of the

clause in these later treaties is that the free<loni of tlie shij) shall

e.xtentl to iH»rsons on board, even if they be enemies, " uidess they

are oftieers or soldiers in the artual service of the i'uemy."

These clauses obviously imply that .otticers and soldiers in the actual

.service of the enemy may Ik* taicen out of a neutral ship without

judicial proctHHlinjis. In this respect they bear the trace of their

origin in a time when the authority and necessity of i)rize adjudica-

tion were not so well settletl and understood as now ; and when the

claims of l»elligerents to interdict neutral intercourse with their ene-

mies, and neutral carryinjj trade of persons an<l jioods. were almost

unlimit<Hl. and their practices loose an<l irrejrular.a .VItliou);h they

must Ik* conceded to |»os.sess. in existin;; treaties, the fonv of law

as lK'tw«M>n the contracting i>arti«>s, tlu'ir |K'riK'tu:ition is jK'rhaps to

l»e ascrilKHl rather to the lialiit of employing ancient forms th;in to

intelligent design, and it would therefore Ik> unsafe to assume that

the act which they authorize would l»c admitted to-day in the absence

of an express treaty stipulation. Nevertheless, they clearly exem-

plify the opinion that the transi)ortation on the high seas of nulitary

l»ersons in actual servi»v is an a<*t the (*onsummation of which the

adverse* l»elligerent has a right to prevent.

Fr«»«pieiit reference is made to certain de<-isions of Sir William Scott in

<'ases involving the carriage of military persons or of olHcial dis-

patches. These cas«»s are reviewed i>y Dana in a note to liis «Hlition

of Wheaton.** llis summarit>s are generally a(vurate. but in a few

particulars they »lo not ap|K>ar to be lK)rne out by the printtnl riHt>rd,

while in some instances they fail to discl«»se imiK>rtant iK>ints.

The first viiyv is that of the i'nrnliiuts a SwtMlish ves.sel whic-b was cai»-

tun>«l by the Hritisli naval forc<»s at tlie tiil<ing of Alexandria. She

was subs^ipiently lost, while in iK)sscssion of tliosc forces, before

being si'iit in; and tlie owners sought, by |H>titioii to the «'ourt. to

hold the captors liable for her value on the ground ( 1 I that she was
Impr»*ss4'<l into the French service by duress and violenc*-; (21 that,

wIm'Ii she was captunnl. the triHips ha*l Imh-u landed an<l b«>r ofTeiise

had iKH'n lli^«-harg<>«l. an<l < :t t that there was a cul|>.Mbl<> failuri> to

bring her to a<IJudication. Sir William S<-«itt. while intimating but

n«»t «l«»«-i«ling that the allegeil 4lnress was feign<>il by tlie nnister. held

that the ves.44>| at the time of capture was still in the «-«»ntrol of the

French, and tliiit there was, <-onsidering the circinnstanc«>s of tin* lb**'!,

no culpable tielay on the part of the <iiptors. (Mi the (piestioii of nil

neutral employment be said: " .\ iii:in can not Ih* |N'niiitt«><l to aver,

that he was an involnntary agent In such a transaction. If an a<-t

of for<i'. exen-isjHl by one iM'lligereiit oil a neutral ship or ihtsoii. is

to Ih» dtHMiH^I a sulHcient Justillcatlon f<»r any ac-t done by him. con-

a Bernartl. Caw of The Trent. 14-"J<», j-itisl by Dunn, note to Wbealoii. »r.7.

6 Pp. «mM',4.'?.

^4 C. Uob. 2.V., .\prll :«>. \HV>.
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trary to the known duties of the neutral character, there would be

an end of any prohibition under the law of nations to carry contra-

band, or engage in any other hostile act. If any loss is sustained

in such a service, the neutral yielding to such demands, must seek

redress against the government that has imposed the restraint upon

him. He has no right to expect that the British Government should

pay for the injustice of its public enemy. If this vessel had been

taken in delicto, I should have felt no hesitation in saying, that she

must have been subject to condemnation. Whether the troops were

received on board voluntarily, or involuntarily, could make no differ-

ence."

The second case is that of the Friendship a an American ship which was

captured by the British while on a voyage from Baltimore and Annap-

olis to Bordeaux, with a small quantity of cargo, such as was often

taken as ballast, and ninety passengers, of whom eighty-four were

French officers and seamen, relics of the crews of two wrecked French

vessels, who were, on their arrival in France, to report to the Bureau

of Marine for orders. The contract under which the transpor-

tation was conducted was destroyed or concealed, but from the evi-

dence in the case it was gathered that it was made by the French

minister in the United States, that it required that no cargo should

be taken on board, and that the service was to be paid for by the

French Government. The precise form of the contract, said Sir

William Scott, was a matter of no importance. The "substance of

the thing " was whether the vessel was hired " by the agents of the

Government, for the purpose of conveying soldiers or stores in the

.service of the state." It signified nothing whether the men so con-

veyed were " to be put into action on an immediate expedition or not."

The general importance of having troops or stores conveyed to places

where it was convenient that they should be collected, either for

present or future use, constituted " the object and employment of

transport vessels." In conclusion, Sir William Scott said :
" 1 am

of opinion that this vessel is to be considered as a French transport.

It would be a very different case if a vessel appeared to be carrying

only a few individual invalided soldiers, or discharged sailors, taken

on board by chance, and at their own charge. Looking at the descrip-

tion given of the men on board, I am satisfied that they are still as

effective members of the French marine as any can be. Shall it be

said then that this is an innoxious trade, or that it is an innocent

occupation of the vessel? What are arms and ammunition in com-

parison with men, who may be going to be conveyed, perhaps to

renew their activity on our own shores? They are persons in a mili-

tary capacity, who could not have made their escape in a vessel of

their own country. Can it be allowed that neutral vessels shall be at

liberty to step in and make themselves a vehicle for the liberation

of such persons, whom the chance of war has made, in some measure,

prisoners in a distant port of their own colonies in the West Indies?

It is asked, Will you lay down a principle that may be carried to the

length of preventing a military officer, in the service of the enemy,

from finding his way home in a neutral vessel from America to

Europe? If he was going merely as an ordinary passenger, as other

passengers do, and at his own expense, the question would present

6 C. Rob. 420, Aug. 20, 1807.
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itself in a very diCferent form. Neither this court, nor any other

British tribunal has ever hiid down the principle to that extent.

This is a case differently couipostnl. It is a case of a vessel letting;

herself out in a distinct manner, under a ct)ntract with the enemy's

government, to convey a number of persons, describe*! as being in

tlie service of the enemy, with their military character traveling with

them, and to restore them to their own country in that character.

I do with perfect satisfa<-tion of mind, pronoimce tliis to l>e a case

of a ship engaged in a course of trade, which cannot l)e considered

to be permitted to neutral vessels, and without hesitation pronounce

this vessel subject to condenuiation."

The third case is that of the Orozeinbo." an American vessel which went
from Rotterdam to Lisl>on. where she was ostensil>ly chartered by a

merchant of the place "to prtM-eed in ballast to Macao, and there to

take a cargo to America." but was afterwards, by his direction,

fitted up for the riM-eption of thrw military offi<'ers of distinction,

and two persons in civil departments, who had come from Holland

to take their passage to Batavia. She was to take no cargo and was
to rw-eive a thousaml dollars a month for her employment, without

reference to the number of persons put on boanl. She was con-

demned "as a trans|M)rt, let out in the service of the (Jovernment of

Holland," and in pronouncing sentence Sir William S<'ott said he

would state " diHthu'tly " that the principle on which he proceede<l

was " that the carrying military i>ersons to the c-olony of an enemy,

who are there to take on them the exercise of their military func-

tions, will lead to condenuiation, and that the court is not to s<'an

with minute arithmetic the nunii)er of jtersons that are so carried.

If it has ap|)eare<l to be of suf1i<-ient importance to the govermnent of

the enemy to send them, it must be enough to jait the adverse govern-

ment on the exercise of their right of prevention ; and the ignorance

of the master can afford no groini<l of exculpation i?i favor of the

owner, who must seek his remedy in cases of deception, as well as

of force, against those who have im|Mise<l upon him."

In a previous passage. Sir William Scott, referring to the <inestion of

what number of persons would constitute a case of forbidden trans-

IM)rtation, s;iid: " Numtier alone is an insignilicant circumstance in

the <'onsid<'rations, on which the piinci|tle of law on this subject is

built: since fewer ihtsous of high quality and character may be of

more importance, than a nm«'h gn»ater numlM>r of [ktsous of lower

condition. To send out one veteran g«»neral of Fran<e to take the

coinmand of the forces at Batavia. might Im' a much more noxious

act than the conveyance of a whole regiment. The cons«M|uenc«>s of

such asslstan<"e are greater: and therefon» it is what the iM-lligerent

has a stronger right to )ireveiit :ind punish. In this instan<-«' the

military jktsjmis are thr«M\ and there are. lK>sides. two other imtsous.

who were going to Ix' cmploye«| in <'ivil capa<-ities in the government

of Batavia. Whether the principle would apply to them alone. I tl()

not tcv] It n«'<'«*ssary to determine. I am not awan* of any case in

which the «|uestlon lias Imnmi agitati><l ; but it apiH»ars to me. mi

inhirii>lr. to U* but reasonatile that, whenever it is of sullicient

lm|Mtrtance to the enemy that such |M>rsons shoulil be sent out on

the public servic*'. at the pulillc ••xihmjs4«, it should afford iipial irronixl

oflC. Bob. I.M). Sept. 24. 1N4I7,

II. Doc. 551—vol 7 15>
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of forfeiture against tlie vessel, tliat may be let out for a purpose so

intimately connected with the hostile operations."

In each of the three foregoing cases the vessel was condemned as a trans-

|X)rt of the enemy engaged in the carriage of military persons in his

service.

In another series of cases the question involved was that of the carriage

of dispatches. The first of these cases is that of the Atalanta," a

Bremen ship, which received on boai'd at the Isle of France, from the

French governor, a packet of dispatches addressed to the minister of

marine at Paris. The packet was delivered to one of the supercar-

goes, of whom there were two, in the presence of the master ; and

in the event of the appearance of a strange cruiser, or of the arrival

of the ship at Bremen, was to be delivered to a person on board, a

Colonel Richmond, who shipped as a planter, but who was in reality

an officer of artillery and second in command in the Isle of France.

Subsequently to the capture of the ship, the packet was found in the

bottom of a small tea chest in the trunk of the second supercargo.

On all the circumstances. Sir William Scott found that there was a

fraudulent carriage and concealment of the dispatches on the part of

the master and the supercargoes, constituting " an aggravated case

of active interposition in the service of the enemy, concerted and

continued in fraud, and marlced with every species of malignant

conduct," for which both ship and cargo must be condemned. In the

course of his opinion he said :
" What might be the consequences of

simple transmission of despatches I am not called ujwn by the

necessities of the present case to decide, because I have already pro-

nounced this to be a fraudulent case. That the simple carrying

of despatclies between the colonies and the mother country of the

enemy, is a service highly injurious to the other belligerent, is most

obvious. In the present state of the world, in the hostilities of

European powers, it is an object of great importance to preserve the

connection between the mother country and her colonies ; and to

interrupt that connection, on the part of the other belligerent, is one

of the most energetic operations of war. The importance of keeping

up that connection, for the concentration cf troops, and for various

military purposes, is manifest ; and I may add. for the supply of

civil assistance also and support, because the infliction of civil dis-

tress, for the purpose of compelling a surrender, forms no inconsid-

erable part of the operations of war. It is not to be argued, there-

fore, that the importance of these despatches might relate only to the

civil wants of the Colony, and that it is necessary to shew a military

tendency ; because the object of compelling a surrender being a

measure of war, whatever is conducive to that event must also be

considered, in the contemplation of law, as an obj3ct of hostility,

although not produced by operations strictly military. . . . The
consequence of- such a service [maintaining intercourse with the

mother country] is indefinite, infinitely beyond the effect of any con-

traband that can be conveyed. The carrying of two or three cargoes

of stores is necessarily an assistance of a limited nature ; but in the

transmission of despatches may be conveyed the entire plan of a

campaign, that may defeat all the projects of the other belligerent

in that quarter of the world. It is true, as it has been said, that ojie

06 C Kob. 440, March 4, 1808.
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ball might take off a Charles Xllth. and might produce the most dis-

astrous effects in a campaign ; but that is a couseijuence so remote

and accidental, that in the contemplation of human events, it is a

sort of evanescent quantity of which no account is talien ; and the

practice has been accordingly, that it is in considerable quantities

only that the offence of contraband is contemplateil. The case of

despatches is very different ; it is impossible to limit a letter to so

small a size, as not to be capable of producing the most imi>ortant

consefiuences in the operations of the enemy : It is a service there-

fore which, in whatever degree it exists, can only be considered in

one character, as an act of the most noxious and hostile nature."

Sir William Scott afterwards mentioned, as " a circumstance of no great

c«jnse<iueuce," that the dispatches in question were " of a noxious

nature, stating the strength of the different regiments, etc., and other

particulars entirely military."

It may also be observed that the learned judge, referring, in the course

of bis opinion, to the allegation that Colonel Richmond was shipped

as a planter for the purpo.se of avoiding imprisonment in case of

capture, said

:

" This might, perhaps, be the real and the only Inducement for consent-

ing to take him under that disguise, but even that is an accommoda-
tion which neutral xhip masters, and sui>ercargi)es, have no right

to afford. If an individual is, from his military character, ex-

posetl to the operations of war, it is not for them to throw over

him, from motives of compassion, or from any other inducement,

a colourable protection by artifices of this kind."

Several cases of condemnation for carrying dispatches are given by the

reporter in a note to the case of the Caroline, which will Ite noticed

hereafter. These cases are merely summarized, and the language

of the court does not purix)rt to l)e given.

The first is the case of the Cotistuntia. a Danish ship, on a voyage from

the Isle of France to Coiienhagen, having on Inuird a packet for the

French ambassador at that place, to be by him transmitteil to the

departments of govenmient in France. There did not ap|M»ar to

have tteen any fraudulent concealment, but it seemed that the

master took charge of the packet knowingly, and that he was in

the custody of the captors fifteen days without disclosing it. He
was part owner of the vessel and the cargo, and he was entrusted

wltli- the management of the expedition, as agent, by his copartner.

The <*ourt de<'lared that the case must follow the «t>urse of the

Aialanta.

The Bei-ond case was that of the Susan, an American vessel, capture*! on

a voyage from Honleaux to New York, having on lK>ard a i»acket

addressed to the pref*H-t of the Isle of Franc»\ It did not ap|H*ar

that the packet contained more than a letter, provitllng for th*-

payment of the prefe<-t's salary; and the master averriHl ignoramv

of the contents, stating that It was delivere<I to him by a i)rlvate

merchant as 4-«>ntalning old newspaiM>rs and some shawls to Ih>

dellverwl to a merchant at New York. The <-ourt state<l that as a

general rule the master was not at lllM>rty to jiver bis ignoraiu-e.

and that in the pn'sent instan(-<> the master did not iip|H>:ir to have

use<l any caution to Inform hlnis(>lf of the natun* of the paiM«rs;

beHldes, although fraudulent ••oncealnient was not shown, they were
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not produced to the captors as they ought to have been ; and the

court announced that, in view of the multiplication of such cases,

it would be considered a proof of fraud if papers such as those in

question were not produced voluntarily in the first instance. The
ship was condemned, but the cargo was restored, including what
belonged to the owner of the ship, since it did not appear thgit the

master had been appointed agent for the cargo.

The third case was that of the Hope, an American vessel, captured on a

voyage from Bordeaux to New York, having on board various dis-

patches to officers of the Government in the French West Indies,

and also a military officer of rank who had been shipped as a mer-

chant's clerk going to settle some accounts in New York. The master

swore that the papers in question were brought on board in the

officer's baggage, and had been stowed in the hold for want of room
in the cabin assigned to him, and that he had I'efused at Bordeaux

to take any public papers. The court thought that the master was
a party to the concealment both of the character of the military

officer and of the papers, and condemned the ship, but restored the

cargo, the master not appearing to have been the agent for it.

Coming to cases of the carriage of dispatches in which the vessel and

cargo have been restored, the first to be noticed is that of the

Caroline.<t This case is summarized in Mr. Dana's note, but with

far less than his usual skill, since, in common with most other

writers who have discussed it, he fails to notice the terms on which

restitution was decreed and thus misses the precise position of the

court. The case was that of an American vessel, captured with

a cargo of cotton and other articles on a voyage from New York to

Bordeaux. There were found on board dispatches from the French

minister and consul in the United States to the Government of

France. Sir William Scott distinguished the case of carrying the

dispatches of the enemy's ambassador, residing in a neutral country,

from that of carrying dispatches of the enemy from the colonies to

the mother country. In the latter case he said the criminality of

the act could hardly be doubted, and by dispatches he included
" all official communications of oflScial persons, on public affairs of

the government." without regard to the " comparative importance

of the particular papers." But the neutral country, he declared, has

a right to preserve its relations with the enemy, and it is not to be

concluded the communications between them possess the nature

of hostility ; and if there should be private reason to suspect the

good faith of the neutral, while it might afford ground for measures

of preventive policy on the part of the government, it would not

justify the court in pronouncing that the neutral character had

violated his duty by bearing dispatches which, as far as he could

know, might be presumed to be of an innocent nature. But, although

Sir William Scott thus held that the carriage of the dispatches

was not presumptively unlawful, he declared that a private merchant

was " under no obligation to be the carrier of the enemy's dispatches

to his own government." and that he might be held " fairly subject

"

to the " inconvenience " of having his vessel brought in for examina-

tion, and of the neces.sary detention and expense. " He gives,"

concluded Sir William Scott, " the captors an undeniable right to

<» 6 C. Rob. 461, April 1, 1808.
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intercept and examine the nature, and contents of the papers, which
he is carrying; for they may be papers of an injurious tendency,

although not such, on any a priori presumption, as to sul)ject the

party who carries them to the iienalty of confiscation, and by giving

the captors the right of tliat incpiiry, he uuist submit to all tlie incon-

venience that may attend it." On this ground Sir William Scott,

while directing the ship and cargo to be restored, did so only on con-

dition of payment of the captor's expenses.

Another case is that of the Madimn. (Edward's Adm. (1810), 224.)

This was the case of an American vessel, capturetl on a voyage from

Diei)jie to Baltimore, having on board dispatt-hes from the Danish

Government to the Danish consul-general in the rniteil States. The
case was held to come within the privilege of transjwrting official

corresix)ndence with an agent in a neutral state : but the court also

emphasize<l the i)oint that the Innocent character of such corre-

spondence was not a conclusive presumption.

In the ca.se of the Ru/tid (Edward's Adm. (1810). 228) an American vessel

was captured by the British on a voyage from New York to Tonnin-

gen, a free i)ort. There was found on board a packet of pai)ers

addressed to a private citizen in Tonningen. This packet was given

to the master by a i>er8on who was representetl as a Dutch gentleman

residing in New York, but who was in fact sent by the governor of

Batavia to New York to engage merchants in connnerdal enterprises

with Java. He i)ossesseil. however, neither a diplomatic ntu- a mili-

tary «"haracter. On being open«»d it was foiuid to <'ontain letters con-

veying imiM)rtant information to the Dutch (Jovernment. The master

allegtHl ignorance of the official character of the packet and of its

hostile destination. Sir William Scott refuse<l to consider, as <H>n-

cluslve of the case, either the fact that the vessel was going froni one

neutral jMjrt to another or that she had on lM)ard no.xious dispatt-hes.

lie held that the consefiuences of the carriage would l>e determine*!

by the nature of the act itself. While the dispatches were noxious.

he di»l not desire to lay down a rule which should deter a neutral

master from taking private letters. Tiie caution of the master must

be pro|K)rtione4l to the circunistan<"es under which the |>ai>ers were

re<"eive<l. If he was sailing from a hostil(> country, and. still more.

if the letters were addn'sstMl to persons resident in a hostile country,

the master was calltnl u|M)n to exercise the utmost jealousy ; on the

other han»l. when the voyage Iwgan. and was to terminate in a neutral

c«)untry, there was less to excite his vigilance. I'lider the cin-um-

stan<-<'s the vessel was r<*stored.

With regard to Sir Williiim S<-otfs de<-isions as to the carriage of official

dispati-lM*s. it is to l)e observt-d (1) that, in cases in which the

v«*s.Hcl or the vess««l and cargo were <-«>nd(>nin(><I. be pro<tHHl»Ml not

U|M)n the ground of govermncntal «>mploynieiit. but simply uinxi that

of the aid rcndertMl. knowingly or fraudulently, to the enemy : and

(2) that, in cases in which, knttwh^lge or fraud not In'ing ]>roved.

tlie A'eHs«>l was r»»HtonHl. the claimants were nnjuireil to pay the

niptors' ex|MMJs«'8. Thus. In the east* «if the liai>id. Sir William

Scott, in pronouncing senten<v of restitution. d(Hliir«>«l that " in this,

as In every other instan<-e in which the enemy's <lispatclies are foinul

on Imard a v«*ss«'l." the master bad, by failing to ex«'rcis«- the uliiiost

Jeiilousy. and In spite of the fact that his voyiigt> was to teriiiinate

In a neutral country, " Juatly subjected blmuclf to all the inconven-
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iencles of seizure and detention, and to all the expenses of those

judicial inquiries which they have occasioned."

The practical futility of attempting to base a final solution of the question

under consideration upon the mere form of the agi-eement under
which military persons in the service of the enemy are transix)rted

—

whether they are carried under a contract with the government or

merely as " passengers "—may be vividly illustrated by a corresix>nd-

ence which took place during the revolution in Chile in 1891.

In a dispatch to Lord Salisbury of Aug. 12, 1891, Mr. Kennedy, British

minister at Santiago, reported that on the 26th ultimo he had learned

from the agent of the Pacitic Steam Navigation Company, a British

concern, at Valparaiso, that the company's steamer Iberia had been

detained by the authorities two days at Coronel, in order to embark
soldiers for the Government, and that the company's agent at

Coronel, in explanation of his action, which was contrary to his

instructions stated that his objections were overruled by the gov-

ernor of Coronel, who satisfied him that the soldiers were embarked
under Mr. Kennedy's authority and by his orders. On August 3rd

Mr. Kennedy wrote to Senor Zaiiartu, the minister for foreign affairs,

and requested an explanation of this statement of the governor, at

the same time denying that he had given any orders or authority in

the matter.

Accompanying the dispatch there was a note of Mr. Kennedy to Senor

Zanartu, of July 15, 1891, acknowledging the receipt of a note of

the latter stating that the Government desired immediately to ship,

by the Iberia, 400,000 silver dollars to Montevideo, and also a certain

number of individuals, not possessed of any special character, to

Punta Arenas, and inquiring whether the money and the passengers

could count, in case of seizure by the revolutionary squadron,

on the protection of the British flag, in the sense of exacting the

release of the individuals and the restitution of the specie. Mr.

Kennedy, in reply, referred to similar assurances given by him in

regard to British vessels cari-ying wheat to Europe, and to the con-

currence of Her Majesty's senior naval officer on the station in them.

There was also a letter of Mr. Prain, the company's agent at Valparaiso,

to Mr. Kennedy of July 25, 1891, expressing surprise at the reports

from Coronel, especially as Mr. Kennedy had warned him in a private

letter not to receive " fighting men " on board as passengers, since by

so doing the steamers would run the risk of getting into trouble in

which Her Majesty's representatives would not be able to help them.

In a letter to Mr. Prain of August 3, 1891, Mr. Kennedy said

:

" I privately conveyed to you, in the interests of your company, the opin-

ion expressed to me by Admiral Hotham on the general question of

conveyance of troops, stores, &c., but I abstain from concurring-

oflScially in that opinion as I'egards the Pacific Steam Navigation

Company."
In his dispatch of August 12, Mr. Kennedy, referring to this correspond-

ence, said

:

"As regards the alleged illegality of the above shipments as asserted by

the Oppositionists and their sympathizers, I beg to state that the

Pacific Steam Navigation Company are bound under their contract to

carry soldiers, military stores, &c., excepting in the case of war
between two republics on this coast ; but, as the Chilean Government
are now engaged in the suppression of a rebellion, the above exemp-
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tlon, I venture to think, does not apply. It is true that, in reply to

Mr. Train's private and confidential inquiry I privately reminded him
that Admiral Hotham had given a general opinion against the trans-

port of soldiers and stores by British ships ; but I did this to help

Mr. Prain in his efforts to induce the authorities to send their sol-

diers on board his ship as i)rivate passengers, so as not to compromise
his ixtsition with the Opiwsition, for whom he has strong sympathies,

and in the success of whose cause he is an enthusiastic believer.

But, as your lordshij) will perceive, I decline to commit myself offi-

cially to the opinion that the Pacific Steam Navigation Company
would, under present circumstances, commit a breach of neutrality

in transporting trooi)s for the Chilean Government." "

The purport of Mr. Kennedy's suggestion api)enrs to be that, if the

l)ersons in (luestion were transjHjrted as " ti-oops for the Chilean

Government," the act might be considered culpable; but that if the

same jjersons, who were in fact soldiers in the service of tliat Gov
ernment. were taken on board as " private pas.sengers." the ship

would not be " c«impromised " by their trans|)ortation. Perhajts a

touch of irony may be detected in Mr. Kennedy's suggestion, since it

was not entirely harmonious with the private advice which he gave

on the strength of Admiral Hotham's opinion.

In the neutrality proclamation issuetl by the British Government April

23, 18i^8, in respect of the war between the United States and Spain,

the acts against which British subjects were wanuHl as l)eing iu

derogation of their duty as neutrals, or in contravention of the law

of nations, comprised the " carrying " of " officers, soldiers, dis-

liatdlies, arms, ammunition, military stores or malerial.s, or any

article or articles considered and deemed to be contraband of war
according to the law or modern usages of nations, for the uso or

service of either of the said iwjwers." >>

In the late controversj- between Germany and Great Britain growing (»ut

of the seizure and detention by British cruisers of the German East

African mail steamers Uundesrath. (hncrtil, and Herzoij it ait|>e;U"s

that one of the grounds on which the steamer first mentioned was
seized was that she carrie<l " twenty I)ut«-h and (Germans and two

supix)se<l Boers, three (icrmans and two .\ustrians. lu'lieviHl to Ih'

officers, ail belleveil to Ih? intending combatants, although shown as

civilians." In reply to the re«iuest of the German (Joveniment for

the vesHel's release Ix)rd Salisbury state<l. amoiii; other things, that

she " had on Uiard a numlKT of pas.s4Migers l)olleve(l Ut be v iluiiteers

for servh-e with the B<M*rs." It was sub.><«N|ueiitly stattnl that the

sean-h of the ship was c.\iHfte«l to dls<'lo.so " iirms anion;; l-aggage of

Germans on lM*ard. who state openly tlicy arc going to the Transvnal.''

The (iennan (ioveriiment ibvlarcil that it had no knowhnlge of

more than two of its ottiivrs luiviiig |»ro<-e«Hlod to the Tnuisvaa?,

where they were unable to obtain conuuands. The British Gov-

ernment Hul>He«|uentlj- <IlnH'te«l that every facility for vnH^^MHllng to

bis destination sIkuiUI >>e afTordtnl " to anv pa-<senger whom the

M)urt considers innoivnt." The steamer and her cargo were aft»'rwards

discharge*!. In the <'as«' of the Hrrzofj it was nllcgeil. iiiiiong other

things, that she had on lioard "a consldi>ral>l.> iiiniilM>r of male pas-

• Blue Rook. Chile. No. 1 ( 1882). 2n(V-242.

t PriK-lainHtions and mHTiHtt During the War with S{miu, .'tr».
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sengers, many in khaki, apparently soldiers.'" It turned out that

she had among her passengers three Red Cross expeditions. The
General was said to have on board a eonsidevalde number of Dutch
and German passengers for the Transvaal in plain clothes, but "of
military api>earance." some of whom were believed to he trained

artillerymen. Lord Salisbury afterwards stated tliat " there was
no sufficient evidence as to their destination to justify further action

on the part of the officers conducting the search."

In none of these cases was it alleged that the suspected persons were
soldiers in the actual service of the enemy. They seem rather to

have been looked upon as contraband, as material immediately useful

in war. In this relation it is to be observed that Count von Biilow,

in a speech in the Reichstag. January 19, 19()1, laid down certain

propositions of international law, one of which was that by the

term contraband of war " only such articles or persons are to

be understood as are suited for war, and at the same time are

destined for one of the belligerents." By this definition Count von
Biilow seems to have concurred in the opinion apparently enter-

tained by Lord Salisbury, that the transportation of persons suited

for war and destined for a belligerent may be dealt with as a ca.se

of contraband, without regard to the question whether such persons

are in the actual service of the enemy."

This opinion accords with that of Bluntschli, who says

:

" § 815. The transportation of troops or of general officers forming part

of belligerent armies, on neutral ships, is assimilated to the trans-

portation of materials of war and is regarded as contraband. The
troops or officei's may be made prisoners."

By troops he means not only a large force, but a small number of sol-

diers with an underofficer. for example; and he considers the same
principle applicable to a military general officer without his com-

mand.6

Perels considers as prohibited the transportation of subjects of a bel-

ligerent i>ower who are in the actual military service or who are

liable to such service.^

Marquardsen thinks it an essential condition of seizure that the per-

sons are in the actual military service of the enemy ; and he holds

that if Mason and Slidell had been military persons the question of

the legality of their capture would have been one for the determina-

tion of the prize courts, although the Trent was not under contract

with any government.**

Rivier, in his late work, says:

"Another application of the principles laid down concerns the transporta-

tion at sea, by neutral ships, of soldiers and sailors destined to a

belligerent. According to a just opinion this transportation is for-

bidden to the neutral state, but not to its private citizens. The lat-

ter undertake it at their peril and risk. If, as we assume, the owner
or the master of the ship is cognizant of the nature of the transporta-

tion, and that it is of sufficient imix)rtance, which is a question of

fact, the injured belligerent may seize and confiscate the ship." e

"Blue Book, Africa, No. 1 (1900).

&Le Droit Int. Codifie (Lardy's ed.), Paris, 1881.

c Das Internationale oflfentliche Seerecht, Berlin, 1882.

dDer Trent-Fall (1802), chap. 10.

e Principes du Droit des Gens, II. 388.
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See, also, Fiore, Droit Int. Public. III. 514. § 1602; Field, Int. Code, § S53;

Creasy, First I'latforui of Int. Law. §§ 59.'>. .".IXJ.

The question of the transiK)rtation of military persons has been discussed

and has foriued the subject of resolutions by the Institute of Inter-

national Law, not as a (luestion of contraband, but as a fjuestiou of

prohibited transportation. In accordance with this view, the insti-

tute, at its session in \'enice in 181X5, adopted the following resolu-

tions:

" § 6. It Is forbidden to attack or oppo.<?e the transportation of diplomats

or diplomatic couriers: 1st. neutrals; 2nd. those accredited to neu-

trals; ;ird. navigating under the neutral Hag i>etwi>en neutral ports,

or l)etween a neutral port and the iM>rt of a belligerent.

"On the cotitrary. the transportation of the diplomats of an enemy
accredite<i ti> his ally is. ex<ept it be in the ctmrse of regular and
ordinary trattic. prohibite<l : 1st. on the territories and waters of

the iM'lligerents ; 2nd, iK'tween their |K>ssessions ; .'Jrd. between the

allied belligerents.

"8 7. The tran.siH»rtation of troops, military men. or military agents of

an enemy is forbidden : 1st. in the waters of the belligerents ; 2ud,

between their authorities, port.s, iM)ss«'ssions, armies, or tli>ets ; 3rd

—

when the transportation is made on a^-count of or Jty the order or

mandate <;f the enemy, or to conduct to him (pour lui anjener)

either his agents with a conunission for the operations of the war,

or ujilitary persons alrea«ly in his service, or auxiliaries or tr*M)ps

enrolle<l in violation of neutrality—between neutral ports, between

those <rf a neutral and thos«> of a iH'lligerent, from a neutral iH)int

to the army or the fleet of a belligerent.

"The prohibition does not extend to the transiwrtation of individuals

who are not yet in the military service of a belligerent, even though

their intention is to enter it. or who make the voyage as simple

jtas.sengers without manifi'st conntntion with the military servi<'e.

" § 8. The transiMtrtation of desiiatdies (ottici;il communications lietween

official authorities). l>etw«H'n two authorities of an «Miemy. who are

on land or ships belonging to or <M'cupitHl by him. is prohibittMl. savr

In regular or ordinary tratti*-.

"The prohibition does not extend to trans|Mirtation either lK«tw«'en

neutral iKirts or from or to some neutral territory or authority.""

In i-oniuM-tion with the resolutions of tlM* Institute, reference should l)«

made to the work of .M. KhH'ii. eiititl«Ml " I >«' la Contrebande d*

(Juerre et des Tninsports Interdlts aux Neutres." Paris. lS!t:i. which

lie prejtanHl es|MMliilly for tlw elu<i<liition of the <|Uestions before the

Institute.

While the c«)ntroversy lH'tw«HMi (Jermany and (Ireat Britain, as to the

s<'izure of the Cerman mail steamers, was in its early stages. Prof.

T. K. Holland, jnlitor of the Hritish ".\«lmiralty .Mainial of the Law
of I'riice," in a letter <late<l .Ian. 2. I'.hni. nnd publishe«l in the Loiiili>n

Times of the next day. saitl

:

"The ••arrlage by a neutral ship of eiu'iiiy inntps, or of even a few mili-

tary ollie«>rs. lis iilso of enemy dispat<hes. is an "enemy si-rvii-e ' of

HO im|Nirtant a kind as to involve the <-onlis< ation of the vess«>l

•oiH-eriHMl. M iNMialty whieh, under ordinary (•lnumst!iiic««s. Is not

im|>os«'«l jiiKiii cnrrlage of ' roiitraband ' pro|M'rly so «*Hlle<l. .*<«'<' l/»rd

o.Vnnuaire. XV. 2.'tl 2.'{2.
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Stowell's luminous judgments In Orozembo (6 Rob. 430) and Ata-

lanta (Id. 440). The alleged offense of the ship Bundesrath would
seem to be of this descTiption."

When this letter was written, the facts in the ease of the Bundesrath
bad not been definitely ascertained ; but, without regard to any
particular case, it is obvious from the passage (luoted that, where
the transportation of military persons is in question. Professor Hol-

land considers the carriage of the persons, and not the special letting

out of the ship to a belligerent government for that purix)se, as the

gravamen of the charge of " enemy service," and that he interprets

the decisions of Sir William Scott as authority for this view.

(2) TRENT CASE.

§ 1265.

On Xovember 8, 1861, the British mail steamer Trent, while on a

voyage from Havana to St. Thomas, was overhauled by the American
man-of-war San Jacinto, Captain Wilkes, and was compelled to

surrender the Confederate commissioners, Messrs. Mason and Slidell,

and their secretaries, Messrs. McFarland and Eustis, all of whom
were on their way to England. The British Government demanded
their release. The reason of this demand, as stated by Earl Russell,

in his instructions to Lord Lyons, British minister at Washington,

of November 30, 1861, was that " certain individuals " had " been

forcibly taken from on board a British vessel, the ship of a neutral

power, while, such vessel was pursuing a lawful and innocent voy-

age—an act of violence which was an affront to the British flag and

a violation of international law."

AVriting confidentally to Mr. Adams, American minister at Lon-

don, November 27, 1861, Mr. Seward said :
" The act was done by

Commander Wilkes without instructions, and even without the

knowledge of the Government. Lord Lyons has judiciously re-

frained from all communication with me on the subject, and I thought

it equally wise to reserve ourselves until we hear what the British

Government may have to say on the subject."

Mr. Seward, Sec. of State, to Mr. Adams, min. to England (confidential),

Nov. 27. 1861, MS. Int. Great Britain, XVIII. TO.

For facts and discussions, see, generally. Harris, The Trent Affair.

Captain Wilkes, in his report on the capture, said :
" I . . . carefully

examined all the authorities on international law to which I had ac-

cess, viz. Kent, Wheaton, and Vattel, besides various decisions of Sir

William Scott, and other judges of the admiralty court of Great

Britain, . . . There was no doubt I had the right to captui-e vessels

with written despatches ; they are expressly referred to in all authori-

ties, subjecting the vessel to seizure and condemnation if the captain

of the vessel had the knowledge of their being on board ; but these

gentlemen were not despatches in the literal sense, and did not seem

to come under that designation, and nowhere could I find a case in
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point. ... I then considered them as the emlxKJiuient of de-

spatches." (S. Ex. Doc. 1, 37 Cong., 2 sess.. vol. 3. p. 123.)

.

" In connection with the case of Messrs. Mason and Slidell, the

Department has recently been engaged in examining that of M.
Fauchet, a minister from France during AVashington's administra-

tion, who, while on his way to embark at Newport. K. I., on his return

home, probably escaj^ed seizure by the commander of the British ship

Africa, near that port, in consequence of the packet Pe<jyi/, in which

he was proceeding from New York to Newport, being compelled

b}' stress of weather to put into Stonington, Conn. Here M. Fauchet

received intimations of the intention of the commander of the Africa,

which induced him to proceed to Newport by land and across the

ferries. AATien the weather moderated the Per/f/i/ continued on her

course, and when she approached the Africa she was boarded from

that vessel, the trunks of the passengers were searched, and disappoint-

ment shown at the absence of M. Fauchet. This act having been

committed within the maritime jurisdiction of the United States,

and the British vice-consul at Newport having been imi)licated in it,

his exequatur was formally revoked l)V President AVashington and

explanations demanded of the British (lovernment ; first through

their minister here, and then through Mr. John Quincy Adams, act-

ing charge d'affaires at London."

Mr. Sew.Mrd. Sec. t>( State, to Mr. .\danis. niin. to England. No. 14C(, Dec.

IC, 1801. MS. Inst. Gr. Brit. XVIII. 87.

The reiM)rt of Mr. Seward. Sec. of State. l>e<-. 9. 1SC.2. giving the d«K-u-

nients in res[»ect to the attempted seizure of .M. Fauchet. Fren<'li niiii-

Jster to the l'nite<l States. I»y the <-onnnander of the Brltisli sliip-of-

wnr Africa, in 179r». is printe<l in S. Ex. Doc. 4. 37 Cong. 3 sess.

For an account of the attempt of the captain of tiie Hritisli sliip-of-war

Africa to seize .M. Faucliet, tlie Fren<-li minister to tlie I'liitiHl Slates.

\vhil»> in our territorial waters, see 3 Life of ri<-kering. 2.31. et s««i|.

Neither the records of the Department of State nor tiiosc of the Navy
Department show any foundation for a rejKirt as to the detention of

the l^ S. S. CnnyrcnH, having on board Mr. Eustis. .Vui<-ri«-an min-

ister to The Hague, in the snnnncr of IHl.'i. (.Mr. SewanI, Sec. of

State, to .Mr. Winthrop. Jan. 10. 1S«;2. .'i»; .MS. Dom. Let. \St\.\

A copy of the British (iovemment's demand wa.s presented by Lord

Lyons to Mr. Se\var<l on December '20, l^til. Mr. ScwiumTs reply

was made on Decemln'r liti. In this reply Mr. Seward argued that

Messrs. Mason and Slidell and their sin-retaries might pro|>erly Im»

considered as contraband, or as analogiies of contraband. In this

relation he .said :

"All writers and judges pronounce naval or military |>er<on-- in the

service of the enemy <-otjtraband. Valtc'l says wai- allows us to cut

off from an enemv all his ivsources, and to hinder him from >ending
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ministers to solicit assistance. And Sir AVilliam Scott says you may
stop the ambassador of your enemy on his passage. Despatches are

not less clearly contraband, and the bearers or couriers Avho undertake

to carry them fall under the same condenuuition.

"A subtlety might be raised whether pretended ministers of a

usurping power, not recognized as legal by either the belligerent or

the neutral, could be held to be contraband. But it would disappear

on being subjected to what is the true test in all cases—namely, the

spirit of the law. Sir William Scott, speaking of civil magistrates

who are arrested and detained as contraband, says:
"

' It appears to me on principle to be but reasonable that Avhen it

is of sufficient importance to the enemy that such persons shall be sent

out on the public servfce at the public expense, it should afford equal

ground of forfeiture against the vessel that may be let out for a pur-

pose so intimately connected with the hostile operations.'
'

But Mr. Seward, after thus contending that the capture might have

been validly made, declared that Captain Wilkes did not exercise the

right of capture in conformity with the law of nations. The books

of law, as to the proper course to be pursued in such a case, were, as he

said, dumb. While the belligerent captor had " a right to prevent the

contraband officer, soldier, sailor, minister, messenger, or courier from

proceeding in his unlawful voyage, and reaching the destined scene

of his injurious service," the person captured might, on the other

hand, be innocent—that is, he might not be contraband—and he

therefore had a right to a fair trial of the accusation against him. It

was true, said Mr. Seward, that the courts of admiralty had no for-

mulas for conducting proceedings against contraband persons, but,

if there was no judicial remedy, the result was thai the question must

be determined by the captor himself on the deck of the prize vessel,

and to this course there existed very grave objections. No matter,

therefore, how imperfect the existing judicial remedy might be sup-

posed to be, it would be better to follow it than to adopt the summary
one of leaving it to the captor and relying upon diplomatic debates

to review it. Under these circumstances, he reached the conclusion

that the captives should be given up, and in taking this course he was,

he said, really defending and maintaining not an exclusive British

interest^ but an old, honored, and cherished American cause, upon

principles' laid down by Jefferson and Madison, when they protested

against the British claim of impressment. '' If," said Mr. Seward,
" I decide this case in favor of my own (lovernment, I must disavow

its most cherished principles, and reverse and forever abandon its

essential policy. The country can not afford the sacrifice. If I

maintain those ])rinci]:)les and adhere to that policy I must surrender

the case itself. It will be seen, therefore, that this Government could
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not deny the justice of the claim presented to us in this respect upon
its merits."

Mr. Seward, See. of State, to Lord Lyons. Hritish luiii.. Dec. L'ti. 18«>l. .MS.

Notes to British Leji. IX. Tli :
."> I'.r. & For. State rai>prs. J'JT.

As to tlu» presentation of the deuiand i)y Lord Lyons to Mr. Seward, see

Harris. The Trent Affair. 172-17:i.

'* Tlie President has adopted his decision witii tlie nnainnions assent of

his ('al)inet." (Mr. Seward. Sec. of State, to .Mr. .\danis. niin. to

England, No. l.'iO, Dec. J7, l.S»;i. .MS. Inst. (Jreat Britain. XVIII. 89.)

"The American i»eople could not have been uniteii in a war which, being

wagetl to maintain Captain Wilkes's .act of force, would have prac-

tically l)een a voluntary war .-ifiainst (Jreat Britain. .Vt the same
time it w«>uld have Ixhmj a war in 1,S(>1 against (Jreat Britain for a

cause direi'tly the op|)osite of the cause for which we waged w;ir

against the same power in ISTJ." (.Mr. Seward, Sec. of State, to

Mr. .\danis. min. to Kngland. .No. 171, .Ian. ;n, 1S()12. Dip. Cor. 18r>2,

17, 18.

»

As to the state of public feeling in the I'nited States in favor of the

detention of M<»ssrs. Mason and Slidell, see the Hon. Horatio King,

In the Magazine of .\merican History for March, 1S.8«;; also, Harris,

The Trent .\flFair.

"The Trent affair, ;ill the world se»>s, was an accident for which not the

least resiMtiisibility rests ui>on this (Jovernment. For a time our

national pride and passion ap|»eale«l to us to abandon an ancient

and lilK'nil policy: but, even though iniadvise<l. we did not listen to

It, and we are to-day. aft«'r that occurrence, as ready and :is willing

to join other m.-iritina' i)owers in meliorations of the law. to the

extent that France desires, as we were before it happened, and l»efore

the civil war conunenced." (Mr. Seward, Sec. of State, to Mr.

Dayton, nnn. t(. France. .\o. 114, Feb. 10, 18«>2. Dip. Cor. 18»!2. ;!l."i,

.lir..)

For <-orreH|K)ndence in the Trent case, see .">." Br. & For. State Papers. «">(t2.

In a letter to Mr. Kvarts. .Inne S. l.S7!>, the Hon. Benjamin F. Butler

ask»Ml to be furnishe<l with a copy of .-in opinion of Caleb Cnsbing.

wlii<-h. he .said, he tlUnl in the Department of State in 18(;i in regani

to the ca|»ture of .Masi^n and Slich'll. Mr. Kvarts state<l, in reply,

that a search had bwu made, but that the pafK'rs had not Ikmmi

found. He suggeste*! that th(> opinion might n«)t have Ihmmi plactnl on

the official (lies or might afterwards have been withdrawn by Mr.

Cushing. (.Mr. Kvarts. S»'c. of State, to .Mr. Butler, .lune i:?, 187!),

128 .MS. Dom. L<'t. 4:51.

»

.\s to the claim of impressment. s<h' sui)ra, 8S :n7-.'*.2<t.

Mr. Sewanl, in coin liidinjr liis note to I.<ord Lyons of Decemher •_'••,

18<)1, stated that the prisoners wouM he cheerfully liherateij. and re-

(piested I.,<)rd Lyons to indicate a time and |)lace for receiving' tlieni.

In view of the fact that no condition of any kind was couph'd witji

this otl'er. and of the >tatenieMt that ('a|)tain \Vilk»'s*s a<t wji> not

authorized. Karl Ku-<ell accepti'il Mr. .">ewar<IV res|)ons«' asconstitut

in^ the reparation which the Hritish (iovcrnment had <lenianded.

although it was not acv'ompanied with any e.\prc» apolojiy. \i\ an



772 CONTRABAND. [§ 1265.

instruction to Lord Lyons of January 23, 1862, however, his lordship

reviewed Mr. Seward's argument with regard to the question of con-

traband, and took the ground that the conveyance of Messrs. Mason
and Slidell and of their credentials or dispatches, if they had any,

from Havana to St. Thomas, could not have been a violation of neu-

trality, because their destination was bona fide neutral. In order

that things might be considered as contraband, they must, said his

lordship, have a hostile and not a neutral destination, and in this

relation he cited Bynkershoek, Qusest. Jur. Pub., lib. i., cap. 9, and

The Imina, 3 C. Rob. 167. Mr. Seward, said Earl Russell, sought

to support his conclusion by the w^ell-known dictum of Sir William

Scott, in the case of The Caroline, 6 C. Rob. 468, to the effect that

"you may stop the ambassador of your enemy on his passage," and

another dictum of the same judge in the case of The Orozembo, 6 C.

Rob. 434, to the effect that civil functionaries, " if sent for a purpose

intimately connected with the hostile operations," might fall under

the same rule as military persons. But Sir William Scott, said Earl

Russell, did not express the opinion, nor had any writer of authority

ever suggested, that an ambassador proceeding to a neutral state on

board one of its merchant ships might be treated as contraband of

war. The rule to be collected from the authorities was, said his

lordship, that you might stop an enemy's ambassador in any place

of which you were yourself the master, or in any place where you

might have the right to exercise acts of hostility. But an ambassa-

dor sent to a neutral power must be considered as inviolable on the

high seas, as well as in neutral waters, while under the protection of

the neutral flag. " It is," said Earl Russell, " undoubted^ the law

as laid down by British authorities, that if the real destination of the

vessel be hostile (that is, to the enemy, or the enemy's country), it

can not be covered and rendered innocent by a fictitious destination

to a neutral port. But if the real terminus of the voyage be bona fide

in a neutral territory, no English, nor, indeed, as Her Majesty's

Government believe, any American, authority can be found which has

ever given countenance- to the doctrine that either men or despatches

can be subject, during such a voyage, and on board such a neutral

vessel, to belligerent capture as contraband of war. . . . Accord-

ing to Mr. Seward's doctrine, any packet ship carrying a Confederate

agent from Dover to Calais, or from Calais to Dover, might be cap-

tured and carried to New York. ... So also a Confederate ves-

sel of war might capture a Cunard steamer on its way from Halifax

to Liverpool, on the ground of its carrying despatches from Mr.

Seward to Mr. Adams. . . . Mr. Seward asserts that ' if the

safety of this Union i-equired the detention of the captured persons

it would be the right and duty of this Government to detain them.'

. . . His frankness compels me to be equally open, and to inform
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him that Great Britain could not have submitted to the perpetration

of that wrong, howeAer flourishing might have been the insurrection

in the South, and however important the persons captured might

have been.''

Earl Russell to I>ord Lyons. Jan. 10, 1802. Dip. Cor. 1862. 24."'.; same to

same. .Ian. 23. 18G2. id. 248.

See Mr. Seward. Sec. of State, to Mr. Stoeolil. Russian niin., Fei). 18, 1862,

MS. Notes to Russian Leg. VI. 116.

For correspondence between Mr. Seward and the diplomatic representa-

tives of Austria, Prussia. Russia, and Italy, concerninsr the capture

of Messrs. Mason and Slidell. see S. Ex. Docs. 14. 18. 22, .'JO, .".T Cong.

2 sess. The connnunications from the Governments mentioned all

indicated strong disapproval of the cai)ture. and assumed, without

going into the legal asi)ects of the subject, that it was incompatible

with the principles of neutral rights and the freedom of the seas

which the United States had always defended.

" Lord Russell's reply takes ground which was substantially

adopted by the leading European powers, and. therefore, placing it

side by side with Mr. Seward's instructions, gives us a basis from

which we can gather certain general rules in respect to the important

subject of which it treats. These rules are as follows:

"(1) Diplomatic agents sent by one lx?lligerent to a neutral are

not, in themselves, contraband of war, subject to seizure by the other

belligerent if found on a neutral shij) on the high seas. It is true

that a belligerent diplomatic agent may carry with him dispatches

which are promotive of the l)elligerent designs of the power he rep-

resents: and if so, such dispatches will 1h» contraband of war, and,

if the agent carrying them he proved to l)e cognizant of their char-

acter and employed in carrying out the IxMligerent purpose they dis-

close, he may 1k' subjected to tiie same taint and exposed to the same

contingencies. But it does not follow that a diplomatic agent from a

belligerent, when on a neutral vessel, l>ound to a neutral port, is

necessarily employed in the furtherance of belligerent designs. He
may be engjiged on an errand of jK'ace. This may be in two ways.

He may \n' s«'eking to consumuuite sonie such general plan for the

mitigation of the sufferings of war, as was s<»t forth by the declara-

tion of Paris of 1H5(), or by the (Jeneva Conference whi<h met during

the Franco-(ierman war. It is well known that both (Ireat Britain

and France sought to ol)tain the accession of other powers to the

principles with regard to freedom of neutral ships adopted by the

tn»aty of T'aris; and it is noticed in otiier wctions of this work that

the I'nited States (iovernment, wIumi a neutral (hiring th»' Napoleonic

wars, sought to have agretMiients of the same character nwide bi'twcen

itself and the then great U'lligerent iM)wers. Such a condition of

things would U' likely again to invur in any future maritime war.

C'hina, for instance, is rapidly Incoming an important power, with a
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great population capable of being efficiently employed in naval enter-

prises, and Avith a government which is able to appreciate and em-
ploy remarkably capable diplomatists. (See London Spectator, Sept.

11, 1880, 1208.) The relations of China to France are such as that

war between these powers may at an}' time be renewed, and this on
a large scale; and if such a war should arise, the United States

would be not unlikely to intervene to mitigate its horrors, and the

United States Government would be prompted, should such an inter-

vention take place, to say to China :
' Send to us, if you choose, an

envoy specially charged with the mission of coming to some such

arrangement as may make the war in which j'ou are engaged con-

form to modern civilized usage. You have held,' so the United

States might saj', ' that in an extreme case you might permanently

obstruct your ports of entry. This is a matter as to which your

envoy might treat at AVashington with the French legation.' Or
the United States might, as it has done in other cases* consent to

mediate and say :
' Send your envoy to Washington for the purpose

of canvassing with the French envoy the terms of peace, just as we
sent our envoys to St. Petersburg in 1813 for the same purpose.'

Xow the United States Government, as in a peculiar degree the vin-

dicator of neutral rights, and as eminently bound to promote peace,

and to prevent any imdue supremacy on the high seas of any great

maritime power, would not tamely acquiesce in the seizure, on one

of her own merchant ships on the high seas, of envoys sent to her

from China for such pacific purposes as this. The question then

comes up, suppose, under such circumstances, a Chinese envoy should

be arrested on the high seas in a United States ship, and suppose that

no papers w^ere found in his custod}'^ showing that his design was to

add to the strength of Chinese belligerency, could the arresting bel-

ligerent impute from the nature of things a contraband character to

such envoy? Xow, the reasoning of Lord Russell, sustained by the

other great European powers and acquiesced in by Mr. Seward, is

that no such contraband character is to be so imputed. And the

reasons are obvious. First, when an agent is engaged in a mission

which is only on a particular contingency illegal, such arrest can not

be sustained unless such illegal contingency can be shown to exist.

Secondly, even were we to reject this position, diplomacy, it must be

recollected, is the police of peace; and until the contrar}-^ is shown,

a diplomatic agent on the high seas is to be presumed to be on a

pacific errand.

" (2) The case is not altered when the diplomatic agent, whose

status is under discussion, represents an insurgent power whose

belligerency (but not whose sovereignty) has been recognized by the

power in one of whose ships such envoy is arrested. During the

latter part of the long contest between Spain and her South Amer-
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ican colonies, those colonies had informal agents at Washington, who
were received so far as such reception enabled the United States to

intercede with both belligerents for the adoption of humane modes
of warfare, and ultimately for the settlement of judicious terms of

peace. The United States would certainly have witnessed with

grave displeasure the seizure and confiscation by Spain on a United

States ship of one of those envoys bound to the United States; and

if Spain had insisted on such a measure she would have hastened

the acknowledgment of South American independence. It is not

impossible that the Ignited States may \>e placed in a similar con-

dition of neutral interposition between Great Britain and a revolted

province, either in the Old or the New World. If so, the United

States would not Ik» likely to silently acquiesce in the seizure on

board of one of her merchant ships of envoys to herself from such

insurgents (they being recognized as belligerents), unless it should

be j)roved that the object of those envoys was to obtain, in violation

of the law of nations, troops or contraband of war.

" (3) AMiere there is gi-ound to suspect an envoy from a belligerent

to a neutral to be on a mission distinctively l)elligerent, then, if he be

arrested by the other Ix'lligerent on board a neutral ship, he and the

ship on which he is found must l>e taken to a prize court for adjudi-

cation. Undoubtedly the proceedings against liiui in such a prize

court would he novel, as such a case, if it should ever occur, would l)e

the first iustance in which an admiralty proceeding in rem would l)e

instituted against a person. liut W this as it uuiy, Mr. Seward's

position, that such a case would l>e for a prize court, is not, supjwsing

that there Ih' criminative evidence against the envoy, showing him to

be on a distinctively belligerent service, directly controverted by I^)rd

Russell, and may l)e held to l)e now generally accepted. At the same

time it should be rememln'red that the action of a j)rize court in con-

denming such envoy as contraband wouUl not l)ar the neutral nation

on whose ship the arrest was made from jJroccHMling against tlie

arresting mition for a violation of neutral rights."

Note of Dr. lYaiicis Wliiirtoii. Wlinrtoiis Int. Ljiw I>1>:. « :M\. III. 4.'.l-4."a.

The ftjllest and most satisfa<'tory discussion of the Tvcut case is

that given in the monograph of Dr. Ileinrich Manjuardsen, the

preface to which is <hited at Krhmgen, February, IH(»'2. In this

monograph the learned author lvee|)s clearly in view the distinction

between the <|uestion of contral)and and that of en«'my service. lie

considers actual hostile destination, either immediate or eventual, to

Ik< essential to the idea of contraband, but he conceives that men as

sucji can not 1h' consi(U're<| as contral)and of war. .V neutral vj'ssei

engaged as a transjK)rt of the enemy nuiy. a^ he points out, be i)un-

H. Doc. r)51-3VoI T r>o
'
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ished with confiscation, but in this case the destination need not be

hostile. For example, a neutral American ship, chartered to carry

British troops to Alexandria on their way to India, in a war between

Great Britain and France, would, as a transport in the enemy's serv-

ice, be subject to capture. Provisions of treaties permitting military

persons to be taken out of a neutral ship point, says Dr. Marquardsen,

to the conclusion that a ship would be confiscated for carrying a

single military person only were she used for that particular purpose;

but in any case it would be an absolute condition of seizure that the

persons were in the active military service of the enemy. He in-

clines to the opinion that the treat}'^ clause allowing military persons

to be taken out of a neutral ship is but an expression of the law of

nations, and he maintains that if Messrs. Mason and Slidell had been

military persons the question of the lawfulness of their capture

would have been one to be determined by the prize courts. In any

case he insists that the ship must be taken in for adjudication, the

judicial process being essential to the security of the rights of all per-

sons on board. Considering, in conclusion, the question of what the

law should be, he holds that, if the main purpose of the ship be

neutral, it should protect individual soldiers who may be on board;

that the clause in the treaties as to taking out miltary persons never

had a practical application or a judicial interpretation; and that, if

the carriage is not such as to make the vessel an enemy transport, the

conclusion of Hautefeuille is unavoidable that the neutrality of the

ship should protect its military passengers.

Marquardsen, Der- Trent-Fall, 1862.

Dr. Marquardsen cites, in his preface. Gazette des Tribunaux, Dec. .5.

1861 ; Hautefeuille, Quelques Questions de Droit International Mari-

time a propos de la Guerre d'Amerique (cited in January Edinburgh

Revicir) ; Bernard. Two Lectures on the Present American War
(cited in Edinburgh Revien; January, 1862) ; The Jurist, Jan. 18 and

27, 1862; Belligei-ents and Neutrals. Edinburgh Rerieir January.

18o2 ; Westminster Review, January, 1862 ; M. Cassimir-Perier. Revue

des Deux Mondes, Jan. 15, 1862, 421 ; Preussischen Jahrbiicher. De-

cember 1861 ; C. Clark, on the case of the Trent, Juridical Society

Papers, II. 505-532.

See, also. The Jurist, Feb. 8 and 15, 1862.

Dana, in his edition of Wheaton, takes the view that, if the Trent

had been brought before an American prize court, Messrs. Mason and

Slidell could not have been condemned or released by the court, but

would '' doubtless have been held as pri.soners of war," but that there

was " no decided case in England or America that required the con-

demnation of the vessel, even if Messrs. Mason and Slidell had not

the immunity of diplomatic persons."

Perels, adopting the view of Heffter, takes the ground that the

" transport of the diplomatic agent of a belligerent to a neutral port
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can not be by itself regarded as a violation of neutrality ; the object

of the agent must be an alliance for the continuance of the war, in

which case the arrest and carrying oflF would be not unjustifiable.''

Perels dissents from Gessner's distinction that such arrest would not

be justifiable, even in the latter case, if made when the agent was
passing between two neutral ports.

Bernard maintains that, in order to condemn a neutral ship for

carrying enemy individuals, it is necessary to prove that she was
virtually acting as a transport of the enemy, and that in this view

the numljer of the persons conveyed, the nature of their employment,

their importance, and their immediate or ultimate destination may
then become material elements of proof, and that there should be

evidence of intention, or of knowledge from which intention may be

reasonably inferred, on the part of the owner or his agent or the

master. He further says: *' It is not lawful, on the high seas, to

take persons, whatever their character, as prisoners out of a neutral

ship which has not been judicially proved to have forfeited the

benefit of her neutral character."

Dana's Wheaton. tJ50, G51, note; Perels. Das internationale «»ffentliclie

Seere<ht (Berlin. 1882). § 47. eltlnp Heffter. § l«>la: Bernard. Neu-

trality of Great Britain, chap. 0.

The ix>sition of Mr. Seward that the Trvnt should have Jmmmi sent l>efore

a prize court Is criticised in !>5 North American Review (July,

1862). 1.

"One thing . . . the Trent ca.se did settle conclusively, and that is.

that where the pas.sage of contrahand iK»rsons is to Ik* interrupte<l,

it is unjustifiable to remove them iKKliiy from the ves.sel and to allow

her to proceetl. She must herself be seized and carrietl into tlie

l»elligerent |)ort for trial in the prize courts." (."> .American Law
Review. 2«a>.)

See. also. Letters of Historlcus. 1!>2.

"Though dispatches are classe<l as <>ontraband articles, and their <'ar-

riage is illegal be<'ause of their |)e«'uliar chara<'ter. ambassjidors are

neither c-ontraband articles nor den«»un«'e<l Ity international law."

( AlKly's Kent. .•{.'.!>.

)

For further notli-es of the Trent cnHt>. see Ooldwin Smith. l.'{ Macmillan's

Magazine. H5S>: 4«J Hunt's Men-hants' .Magazine. 1 : S Southern Law
Review. N. 8. 3.3; 1 Life of Thurlow Weed. Autobiography. i'<:\U:

111 Lomlon Quarterly Review (.Jan. lS«il.'». '_'.'«»; J Revue de Droit

International. \'2i'>.

W(H>l.sey, referring to the seizure of Mes-srs. Mason and Slidell. says:

"The vessel it.self was allowed to pursue its way, by waiver of right

as the officer who made the detention thought, but no <lis|)at(lies were

found. On this transaction we may remark: (1) I'liat there is no

pHM-ess known to international law by which a nation may extrnci

from a neutral shi|) on the high s<»a a hostile ambassador, a traitor,

or any criminal what.sui'ver. Nor can any neutral ship be brought
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ill for adjudication on account of having such passengers on board,

(2) If there had been hdstile despatches found on board, the ship

might have been captured and taken into port; and when it had

entered our waters, these four men, being citizens charged with trea-

son, were amenable to our laws. But there appears to have been

no valid pretext for seizing the vessel. It is simply absurd to say

that these men were living despatches. (3) The character of the

vessel as a packet ship, conveying mails and passengers from one

neutral port to another, almost precluded the possibility of guilt.

Even if hostile military persons had been found on board, it might

be a question whether their presence would involve the ship in guilt,

as they were going from a neutral country and to a neutral country.

(4) It ill became the United States—a nation which had ever insisted

strenuously upon neutral rights—to take a step more like the former

British practice of. extracting seamen out of neutral vessels upon the

high seas, than like any modern precedent in the conduct of civilized

nations, and that, too, Avhen she had protested against this procedure

on the part of Great Britain and made it a ground of war. As for

the rest, this affair of the Trent has been of use to the world, by

committing Great Britain to the side of neutral rights upon the seas."

Woolsey, Int. Law § 199.

" 88. A commander should detain any neutral vessel which is being

actually used as a transport for the carriage of soldiers or sailors by

the enemy.
" 89. The vessel should be detained, although she may have on

board only a small number of enemy officers ; or even of civil officials

sent out on the public service of the enemy, and at the public expense.

" 90. The carriage of ambassadors from the enemy to a neutral

state, or from a neutral state to the enemy, is not forbidden to a

neutral vessel, for the detention of which such carriage is therefore no

cause.

" 91. It will be no excuse for carrying enemy military persons that

the master is ignorant of their character.

" 92. It will be no excuse that he was compelled to carry such

persons by duress of the enemy.
" 93. A vessel which carries enemy military persons becomes liable

to detention from the moment of quitting port with the persons on

board, and continues to be so liable until she has deposited them.

After depositing them the vessel ceases to be liable.

" 94. The commander will not be justified in taking out of a vessel

any enemy persons he may have found on board, and then allowing

the vessel to proceed ; his duty is to detain the vessel and send her in

for adjudication, together with the persons on board,
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" 95. The penalty for carrying eliemy military persons is the con-

fiscation of the vessel and of such part of the cargo as belongs to her

owner.

Holland's Manual of Naval Prize Law, 2.>-2G.

Under paragraph 88, the learned editor cites Carolina, 4 C. Rob. 25G

;

FriendshiiK (> C. Rob. 420; Kel)eeca. 2 Acton. 110; Connnercen. 1

Wheat. .382 ; under paragraph 80. OrozeuilK). <> C. Rob. 4JiO ; under

paragraph 01, il)id. ; under paragraph !)2, Carolina. 4 C. Rob. 2.5(j;

under paragraph Or>, Friendship, »'» C. Rob. 420. and Atalanta, (> C.

Rob. 440.

Paragraphs 9iJ-10.'» of the Manual contain analagous provisions on the

carrying of enemy's despatches, which comprise " any official com-

munications, important or unimiiortant. between officers, whether

military or civil, in the service of the enemy on the jmblic affairs of

the government" (par. 97), the only exception being "official

connuunications between the enemy's home government and the

enemy's ambassador or consid resident in a neutral state." it being

presume<l that "they concern the affairs of the neutral state, and

therefore are of a pacific character" (par. OS). "Official com-

uuniications between the enemy and neutral foreign governments

are under no circumstances ground for detention" (par. 99).
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I. A BELLIGERENT RIGHT.

§ 1266.

"A siege is a military investment of a place, so as to intercept, or

render dangerous, all communications between the occupants and

persons outside of the besieging army; and the place is said to be

blockaded, when such communication, by water, is either entirely

cut off or rendered dangerous by the presence of the blockading

squadron. A place may be both besieged and blockaded at the same

time, or its communications by water may be intercepted, while those

by land may be left open, and vice versa.''''

Halleck, Int. Law (3rd ed., by Baker), 11. 184, § 3. See, also, id. 193, § 15.

780



§ 1266.] A BELLIGERENT RIGHT. 781

" On principle, it might well be questioned whether this rule [the

right to confiscate vessels bound to a blockaded port] can be applied

to a place not completely invested by land as well as by sea. If we
examine the reasoning on which is founded the right to intercept

and confiscate supplies designed for a blockaded town, it will be diffi-

cult to resist the conviction that its extension to towns invested by sea,

only, is an unjustifiable encroachment on the rights of neutrals. But

it is not of this departure from principle, a departure which has

received some sanction from practice, that we mean to complain. It

is, that ports not effectually blockaded by i force capable of com-

pletely investing them, have yet been declared in a state of blockade,

and vessels attempting to enter therein have been seized, and on that

account confiscated."

Mr. Mai-shnll, See. of State, to Mr. King, luin. to England. Sept. 20, l.S<X>,

•2 \iu. State TaiHTs. For. Kei. 4S(;. 4SvS.

See .3 Wheaton, api)endix, note 1. for an extract from this instrnction,

and also for a note of Mr. Merry. British minister, to Mr. Madison,

April 12, 1804, and an instruction of Mr Smith, Sec. of Navy, t) Com-
modore Preble, Feb. 4. 18(H.

The blockade of an enemy's coast in order to prevent all intercourse

with neutral powers " is a claim which gains no additional strength

by an investigation into the foundation on which it rests; and the

evils which have accompanied its exercise call for an efficient rem-

edy." The investment of a place by sea and land with a view to its

reduction is a mode of warfare which can not rea.sonabiy be objected

to, so long as war is recognized as an arbiter of national disputes.

The original theory of blockades was that of reducing places by

means of inve.stment. Marshall, when Secretary of State, in an in-

struction of September 30, 1800, to Mr. King, American minister in

Ix)ndon, declared that it might well be questioned whether the rule

of blockade could Ih> applied to a place " not couipletely invested by

land as well as by sea," and that, if the foundations of the subject

were examined, it would be difficult to resi.st the conviction that tiie

extensi(»n of the doctrine to towns invested by sea only was " an un-

justifiai>le encroachnn'nt on the rights of neutrals." Klementniv

writers alxiund in expre-ssions indicating a cIo.se connection between

blo«ka<les and siegt's, and >imilar expressions had been us*'d by Lord

Stowell. •• Tlu' bl<«-ka<le of a coast or of commercial positions al(»ng

it, without any reganl to ulterior military operations and with the vvn]

design of carrying on a war against trade, and from its very nature

against the trade of jM-aceable and friendly powers, instead of a war

against arme<l men, is a pnK^eeding which it is difficult to re«<)nrile

with reason or with the opinions of modern times. I'nfor

tunately, however, the right to do this has U^n long n^cognized In
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the law of nations, accompanied indeed with precautionary condi-

tions, intended to prevent abuse, but which experience has shown to

be hunentably inoperative. It is very desirable, therefore, that this

constant source of irritation in time of war should be guarded against

and the power to interrupt all intercourse with extensive regions be

limited and precisely defined, before Jjy a necessary reaction its exer-

cise is met by an armed resistance."

Mr. Cass, Sec. of State, to Mr. Mason, luin. to France, No. 190, June 27,

185!). MS. Inst. Frame, XV. 42(1.

See the note under an extract from this instruction, supi'a, § 1195.

The right to blockade an enemy's port with a competent force is a

right secured to every belligerent by the law of nations.

McCall V. Marine Ins. Co., 8 Cranch, 59.

Neutrals may question the existence of a blockade, and challenge

the legal authority of the party which has undertaken to establish it.

One belligerent, engaged in actual war, has a right to blockade the

ports of the other, and neutrals are bound to respect that right. The
blockade of the ports of the Confederacy under the proclamation of

the President of the 19th of April, 1861, was valid.

The Prize Cases. 2 Black, (5.35; The Circassian, 2 Wall. 135; The Admiral,

3 id. 603.

" There has in all probability been an extensive importation of

merchandise, especially contraband of war, into Matamoras, destined

for the insurgent States, and an exportation of cotton from those

States through the same channel. Our right to blockade the mouth
of the Rio Grande, for the purpose of preventing this commerce, may
be considered as at least questionable. A British steamer with a

cargo of cotton has recently been captured near the mouth of that

river and has been sent to New York for adjudication. In all proba-

bility this Government will ultimately have to pay heavy damages

for this capture."

Mr. Seward, Sec. of State, to Mi-. Stanton, Sec. of War, March 13, 1862,

56 MS. Dom. Let. 488.

Mr. Seward suggested the occupation of a part of the left bank of the

Rio Grande for the purpose of preventing the trade between the

Mexican bank, particularly near Matamoras, and the adjacent region

of Texa.s. (Ibid.)

Mr. Seward's letter referred to the case of the British steamer Lahuav.

as to which see. also, Mr. Seward, Sec. of State, to Mr. Welle.s, Sec.

of Navy, March 13, 1862, .56 MS. Dom. Let. 487.

Article 7 of the treaty of 1848 between the United States and

Mexico stipulated that the navigation of the river Bravo (otherwise

called the Rio Grande) should be free and common to the citizens of
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both countries, without interruption by either without the consent of

the other, even for the purpose of improving the navigation. Xotli-

ing short of an expre&s declaration by the Executive would warrant

a court in ascribing to the Government an intention to blockade such

a river in time of peace between the two Republics.

The I'eterhoflf, r> Wall. 'JS. .".I.

II. aovt:u\.\n:\TAL a\d in: f.wto hlockadks.

§ 1-2G7.

" Blockades are divided, by P^nglish and American publicists, into

two kinds: (1) A simj)l«' or dc fucto l)lockade, and ('J) a public or

governmental blockatle. This is by no means a mere nominal dis-

tinction, but one that leatls to practical con.sequences of much iuipor-

tance. In cases of capture, the rules of evidence wluch are applicable

to one kind of blockade, are entirely inapplical)l(' to the other; and

what a neutral ves.sel might lawfully do in case of a simple i)lockade,

would l)e sufficient cause for condemnation in case of a governmental

blockade. A simple or dc farto blockade is constituted merely by the

fact of an investment, and without any necessity of a public notifica-

tion. As it arises solely from facts, it ceases when they terminate;

its existence must, therefore, in all cases, be established by clear and

decisive evidence. The burthen of j)roof is thrown upon the captors,

and they are lx)und to show that there was an actual blockade al the

time of the capture. If the blockading. ships were absent from their

stations at the time the alleged breach occurred, the captors must

prove that it was accidental, and not such an absence as would dissolve

the blockade. A public, or governmental blockade, is one where the

investment is not only actually established, but where also a public

notification of the fact is made to neutral powers by the government,

or officers of state, declaring the blockade. Such notice to a neutral

state is presumed to extend to all its subjects: and a blockade estab-

lished l)y public edict is presumed to continue till a public notifi-

cation of its expiration. Hence the burthen of proof is changed, and

the captun'd party is now bound to rejx»l the legjil presumptions

against him l)y unequivocal evidence. It would, pi'obably. not Im*

sufficient for the neutial claimant to prove that the blockading s<|ua«l-

ron was absent, an<l there was no actual investment at the time the

allege<i breach t<K)k place; he nnist also prov«' that it was not an

accidental and temporary abst'iice. (nrasioned by storms, but that it

arose from caus<'s which, i>y their neces.sarv and legal operation.

ralse<J the bl<Mkade."

HalkHk. Int. Law (.'Ul e«l.. !>>• Riiker). II. 1W>: Wlieiif. Klem. Int. I-nw. pi.

Iv. <h. 111. s IM; Tlu- NeptunnK. 1 Uoh. I70: TUr Hetsey. 1 |{..I>. :;;:•.':
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The Christina Margaretha, (> Rob. 62; The Vrow Johanna, 2 Rob. lOiJ:

Duer on Insurance, vol. i, pp. ()49, 0.59; Philliniore on Int. Law. vol.

iii. § 290: The Mereurius. 1 Rob. 80: The Neptunus. 2 Rob. 110:

The Welvaart Van Pillaw, 2 Rob. 128; Ortolan, Diplomatic de la

Mer, tome ii, ch. ix ; Hautefeuille, Des Nations Neutres, tit. ix.

ch. V, § 2.

The British steamer Adula having been captured on June 29, 1898,

by a United States cruiser, on a charge of attempt to break the

blockade of Guantanamo, Cuba, it appeared that no blockade was
ever proclaimed of that place by the Government of the United States,

Guantanamo being east of the line established bv the President's

proclamation of the 27th of June. But it also appeared that block-

ades of Santiago and Guantanamo were in fact established by Admi-
ral Sampson early in June, and were maintained till some days after

the capture of the Adula; and, in view of the operations then being

carried on for the purpose of destroying or capturing the Spanish

fleet and reducing Santiago, the court thought these blockades must

be held to have been lawfully instituted, as an adjunct to such

operations.

The Adula, 17(5 U. S. 351, affirming 89 Fed. Rep. 351.

Near the close of hostilities between the United States and Spain,

in 1898, an attempt was made to establish a de facto blockade of the

port of Sagua le Grande, on the north side of Cuba, beyond the limits

of the blockade proclaimed by the Government of the United States,

but the attempt was abandoned under orders from Washington, and

certain vessels which had been seized, ostensibly in connection wdth

it, were released. The French steamer Manoubia was supposed to

fall within this category, but in reality she appears to have been

seiaed, not for any breach of blockade, but on suspicion of "acting in

the interest of the enemy." August 10, 1898, the Navy Department

telegraphed that it was considered best for a few days not to extend

the blockade beyond what had been proclaimed, and added :
" Beyond

these limits be very careful not to seize vessels, unless Spanish or

carrying contraband of war, as neutrals have a right to trade with

ports not proclaimed blockaded."

Naval Operations of the War with Spain, 259, 280, 298. .

See, as to the case of the llanoubiu, note of French ambassador to the

Secretary of State, Aug. 3, 1898, MS. Notes from French Leg.; Mr.

Day, Sec. of State, to the Attorney-General. Aug. 3, 1898, 230 MS.

Dom. Let. 501 ; Mr. Hay, Sec. of State, to Sec. of the Navy, May 22,

1900, 245 MS. Dom. Let. 211.

As to the British vessels E. K. Xickersoti and Pilgrim, see Mr. Hay, Sec.

of State, to the Attorney-General, Jan. 5, 1900, 242 MS. Dom. Let.

133, enclosing copy of a note of the British ambassador of Dec. 30,

1899 : Mr. Hay, Sec. of State, to the Attorney-General, March 2, 1899,

235 MS. Dom. Let. 237.
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As to the Mexican steamer Tabasqtienu, see Mr. Day, Sec. of State, to iiie

Attorney-General, Aug. 8, 1898, 230 MS. Doni. Let. 573; Mr. Day,

Sec. of State, to Sec. of Navy, Aug. 8, 1898. id. 581 ; Mr. Day, Sec. of

State, to the Attorney-General. Aug. 11, 1898, id. G33.

A proclaimed blockade is not to be territorially extended by
construction.

'I'he iVterhoflf, .". Wall. 28.

A blockade which was intended to '' blockade the whole coast, from
the Chesapeake Bay to the Kio (irando," did not include the mouth of

the Rio (irande, the middle of that stream forming the boundary line

between the United States and Me.xico, and the free navigation of the

river Ix^ing guaranteed by treaty. The presumption from tiiese facts

could be overcome only by an express declaration to that end. Hence

trade, during the rebellion, between London and Matamoras, two

neutral places, the latter an inland port of Mexico and close to the

Mexican Iwundarv line, even with intent to supply, from Matamoras,

goods to Texas, then an enemy of the United States, was not unlawful

on the ground of such violation.

The Peterhoflf, 5 Wall. 28.

III. CONDITIONS OF VALIDITY.

1. Authority to Institute.

§ 1268.

Blockade being a belligerent right, any recognized belligerent has

the authority to exercise it; and the refusal to respect a blockade

dulv in.stituted would in effect Ix? a denial to the party establishing

it of the possession of belligerent rights. In two recent instances

—

in Chile and Brazil, respectively—it was intimated that if a blockade

should be instituted by revolutionists who had not then been recog-

nized as lielligen'uts it would Ix' respected if it was effective, the

inference Ixung that if they cotdd in fact establish the blockade

they would show themselves to l>e entitled to exercise iH'lligeri'nt

right.s, at any rate to that extent.

To justify the exercise of the right of blockade, and legjilize the

capture of a neutral ves.s**! for violating it. a staile of actual wai* mu>t

exist, and the neutral must have knowledge or Jiotice tliat it is tlic

intention of one U'lligerent to bhxkade the ports of (h«' other.

To create the right of bl<K-kad(> and otlu'r U'lligiM-eiif rights, as of

capture, as against n«'Utnils, it is not necessary that th«' party claiui-

ijig them shoidd lx> at war with a s<»panite and indepen<lent power.

The parties to a civil war are in the same predicament as two nations
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who engage in a contest and have recourse to arms. A state of actual

war ma}'^ exist without any formal declaration of it by either party

;

and this is true of both a civil and a foreign war.

The Prize Cases, 2 Black., 635.

" The rule adopted by the French Government in 1861, in respect

to the civil war then existing in the United States, was as follows:

' The Southern States having revolted against the Northern States,

so said this Government on May 11, exhibit to the eyes of foreign

powers every appearance of a government de facto; under these

conditions, they have a right to be treated as belligerents, and can

consequently employ against their adversary such measures of coer-

cion as are usual in war.' France thus recognized in these States the

right to establish a blockade, without at the same time recognizing

them as a new state, never having entered into an official communica-

tion with the Confederate States. The United States followed the

same course in reference to French interposition in Mexico, never

having recognized Maximilian as Emperor, but never having con-

tested his right to establish a blockade. If on August 17, 1866.

President Johnson declared null and A'oid the imperial decree of

July 9 declaring the blockade of Matamoras, it was indeed only

because ' the said decree, in declaring a belligerent blockade not

maintained by effective military or naval forces violated the neutral

right of the United States.' (Archiv. Dip., 1866, IV. 276.)"

Fauchille, Bloeus Maritime (Paris, 1882), 69-70.

November 1,1899, the United States minister in Venezuela reported

that Puerto Cabello was "formally and probably effectively block-

aded by Castro government," a de facto organization which assumed

power at Caracas October 23*, 1899. He inquired whether recognition

of the blockade would not imply recognition of the de facto govern-

ment, which was "fairly well established." The Department of State

replied: "If closure by the de facto government is supported by

effective blockade, it must be respected by all United States merchant

vessels."

Mr. Hay, Sec. of State, to Mr. Loomis, min.- to Venezuela, tel., Nov. 2,

1899, For. Rel. 1899, 803.

In June, 1858, Mr. Forsyth, United States minister in Mexico,

suspended diplomatic relations with the Miramon government until

he should ascertain the decision of the President. His action was

approved; and he was directed to demand his passports, to deposit

the archives of the legation with the United States consul at the City

of Mexico, and to proceed to Vera Cruz, where an armed steamer

would be in readiness to convey him to the United States. All diplo-
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matic intercourse with the Miramon government was thus finally ter-

minated. In March, 1850, Mr. Robert M. McLane was sent out as a

new minister to the Mexican Ivepublic. with discretionary authority to

recognize the government of President Juarez, if he should find it to

be entitled to such recognition, according to the established practice

of the United States. Mr. McT^ane proceeded to Vera Cruz, where

the Juaivz government was then established, and finding it to Ik', as

he declared, "the only existing government of the Republic," pre-

stMited his credentials. The administration at Washington having

subse(pu»»itly l)een led to believe that arrangements were making i)y

the Miramon government to blockade Vera (^ruz and other ports on

the (rulf of Mexico, the conunanders of the United States vessels of

war in those waters weiv instiucted that the President had decided

"'that no such bl(K-kade will bi' recognized by the United States;"

and they were therefore directed to employ the forces under their

connnand to afford American vessels free ingress and egress at all

Mexican ports and fully to protect them.

Mr. Tou<t*.v. StH'. of Navy, tu ('Mpt. .larvis, r. S. S. Sdiaiiiiah, Mar. V.\.

18«iO. S. K.\. I><H'. liO. .'{«! CoiiK. I sess. Similar iiistnictioiis were sent

to Captiii'i FarrajnU of tlie lirooklyn. and to Commanders Thomas
Turner of the Sanitfttfo, Thornton -\. Jenkins of the I'rcblc, and

Hazard of the Focahoiitai*.

See, supra. § <v5.

" I acknowledge the receipt of yo»ir despatch (No. W) of DecemU'r

18. lS(;i), with enclosures, narrating your proceedings in relation to a

threatened blockade of Port-au-Prince by armed vessels in the service

of insurrectionists. Your conduct in |)rotesting against the enfon-e-

mentof th«' proposetl blockade against the vesselsof the Tnited States,

and in retjuesting the good ollices of the consul-general of France to

convey noti<'e of your j)rotest i)y a French nuin-of-wnr to the block-

ading fl«H't, is approved. It is to 1h' regretted, ]u»wever, that yon did

not somewhat more <listinctly disavow a desire for the employment

of force, an<l that when the consid-general informed you that the

French man-of-war would gnaranty to our commercial vess<*ls a free,

passage lM>th on coming in and going out of tlw port, without |H'riuit-

ting them to Ih' stop|M'd by the vessi'ls destiiH'd to «'stablish the block-

ade, you did not inform him that any a<'tion involving violen«-e would

exceed your re(|uest or dcNire. It is unfortunate that the c«>mman(K'r

of a foreign man-of-war shouM Ih' inv«'ste«b or allowed to sup|)os«»

hims<'lf invested, with any «liscretionarv power to Im' ex«'rcis«Ml on

In'half of this (lovermuent. Your situation, however, was an «'mbar-

rassing one, and in expressing the regret forced tipon me by th«'

jx»culiar circumstances attending that bl<K-kade it is not intended to

convey any repnM)f of your conduct.''
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Mr. Fish, Sec. of State, to Mr. Bassett, miu. to Hayti, No. 30, Jan. 22, 1870,

MS. Inst. Hayti, I. 177.

Early in the civil war in Chile, in 1891, the Congressional deputa-

tion on the insurgent fleet notified the Government authorities and the

foreign representatives that Iquique and Valparaiso would be block-

aded on February 1, 1891. Protests against the institution of block-

ades by the insurgents were made by the consular bodies at both those

ports. The British Government, however, stated, January 24, 1891,

that, if an " effective blockade " should exist, " escort through it can

not be given." In reality neither port was ever blockaded.

Blue Book, Chile; No. 1 (1892), 2. 8, 25-41; Naval War College, Inter-

national Law Situations, 1901, 113.

In the case of the naval insurrection in Brazil of 1893-1894, the

American minister at Rio de Janeiro was instructed, January 11,

1894 :
" The insurgents have not been recognized as belligerents,

and should they announce a blockade of the port of Rio the sole test

of its validity will be their ability to make it effective."

Mr. Gresham, Sec. of State, to Mr. Thompson, min. to Brazil, Jan. 11,

1894, For. Rel. 1893, 98, 99.

2. EFFEcrn'ENESs.

§ 1269.

" To a country whose principal exports are, and for a long period

will be, the various articles of provisions, it is essential to obtain an

entire exemption from restraint in their exportation, except to a

blockaded place. And to guard against the abusive extension of the

term blockade, it will be necessary explicitly to describe its meaning,

and to confine it, as in the declaration of the armed neutrality, ' to a

port where, by the disposition of the power which attacks it, with

vessels stationed sufficiently near, there would be evident danger to

enter it.'

"

Mr. Pickering, Sec. of State, to Mr. Kufus King, min. to England, June

8, 1796, MS. Inst. U. States Ministers, III. 14G.

For an extract from a dispatch of Mr. King to Mr. Pickering, July 15,

1799, see 3 Wheaton, Appendix, note 1. An extract from a note of

Mr. King to Lord Grenville, May 23, 1799, will be found at the same
place.

" Ports not effectually blockaded by a force capable of completely

investing them, have yet been declared in a state of blockade. . . .

If the effectiveness of the blockade be dispensed wdth, then every port

of the belligerent powers may at all times be declared in that state,

and the commerce of neutrals be thereby subjected to universal €ap-
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ture. But, if this principle be strictly adhered to, the capacity to

blockade will be limited by the naval force of the beligerent, and, of

consequence, the mischief to neutral commerce can not be very ex-

tensive. It is, therefore, of the last importance to neutrals that this

principle be maintained unimpaired. •! observe that you have

pressed this reasoning on the British minister, who replies that an

occasional absence of a fleet froin a blockaded port ought not to change

the state of the place. AMiatever force this observation may he

entitled to, where that occasional absence has been produced by an

accident, as a storm, which for a moment blows off the fleet and forces

it from its station, which station it immediately resumes. I am per-

suaded, that where a part of the fleet is applied, though only for a

time, to other objects, or comes into port, the very principle requiring

an effective blockade, which is, that the mischief can only be co-ex-

tensive with the naval force of the belligerent, requires that, during

such temporary absence, the commerce to the neutrals to the place

should be free."

Mr. .Marshall. Sec. of State, to Mr. King. mln. to England. Sept. 20. 1800..

2 Am. State Pai)ers, For. Hel. 48«i. 488.

See .3 Wheaton, Apix'ndlx, note 1 : Marshall on Insuranco (Condy's etl. ).

81, note (3), and cases there citeil ; WUliauis r. Smith. 2 Caines's

Rept. 1 ; Radclifife t\ United States Ins. Co., 7 John.s. Rept. :i8.

Mere liability by neutral ves.sels to capture, by belligerent cruisers

hovering around a coast, can not constitute a blockade of a port on

such coast.

Mr. Madison, Sec. of State, to Mr. C. Pinckney. min. to Spain. Oct. 2.").

18<M, Am. State Paiiers. For. Rel. II. 470.

.An extract from this instruction is given in .'i Wheaton. .\ii|H'ndix. note 1.

The law of nations requires, to constitute a blockade, that there

.should 1h' the " presence and position of a force rendering access to

the prohibited place manifestly difficult and dangiTous. Kvcry jurist

of reputation, who treats with precision on this brancli of the laws of

nations, refers to an actual ami particular blockatle."

.Mr. .Madison. Se<-. of State, to .Mr. Thornton. 0«t. 27. ISO.5, 14 MS. Dom.

lA't. 21.'». See also letter of .Mr. Madison to Mr. .Merry. Pec. 24. ISO.?.

Id. 24.-,.

" No maxim of the law of nations is better establisiied than tliat a

blockade shall lx» confined to particular ports, and that an ade<|unte

force shall Ik' stationed at each to support it. Tlu' f<»rce should Im'

stationary, and not a criiising Mjuadron, and |)hiced so wv.w the

entrance of the harlM)r or mouth of the river as to make it evidently

dangerous for a ves.sel to enter I have to add, that a vess<'l ent«'ring
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the port ought not to be seized, except in returning to it after being

warned off by the blockading squadron stationed near it."

Mr. Mouroe. Sec. of State, to Mr. de Onis, Spanish miu., Mar. 20, 1816,

Am. State Papers, For. Rel. IV. 156.

In 1826 and 1827 a discussion took place between representatives

of the United States and Great Britain on the one hand, and of Brazil

on the other, as to the validity of certain blockades declared by the

Brazilian forces. Great Britain as well as the United States main-

tained the principle that blockades, in order to be binding, must be

effective.

See Mr. Forbes, charge d'affaires to Buenos Ayres, to Admiral Lobo, com-

manding tlie Brazilian squadron blockading Buenos Ayres, Feb. 13,

1826. 13 Br. & For. State Papers, 822.

The message of President J. Q. Adams, of May 23. 1828, containing a mass

of correspondence in relation to the Brazilian blockades, as well as

to claims against the Brazilian Government, is given in H. Ex. Doc.

281, 20 Cong. 1 sess. Am. State Papers, For. Rel. VI. 1021, 22. See,

also, 14 Br. & For. State Papers, 116.5.

As to the blockade of Buenos Ayres by Brazil and Mr. Raguet's demand
for his passports, see II. Ex. Doc. 281, 20 Cong. 1 sess. ; Am. State

Papers, For. Rel. VI. 1021.

As to the Brazilian blockades of Pernambuco and the river Plate, see 16

Br. & For. State Papers, 1099.

For comments on the position of the British Government concerning the

Brazilian blockades, see Memoirs of ,T. Q. Adams, VII. .38.5.

It is not inconsistent with the principles of international law for a

neutral sovereign to send an armed cruiser to watch a blockaded

coast, so as to see no injustice is done to his own merchant vessels, and

that they may be prevented from any irregular proceedings.

Mr. Van Buren. Sec. of State, to Mr. Azambujo, Mar. 8, 1831, MS. Notes

to For. Legs. IV. 373.

Referring to the blockade by the United States naval forces of the

west coast of Mexico in 1846, Mr. Buchanan, as Secretary of State,

in a note to Mr. Pakenham, British minister, of December 29, 1846,

said :
" It is as yet sufficiently apparent from the whole proclamation

[of Commodore Stockton] that he did not intend to establish a paper

blockade. This would have been equally unwarranted by his instruc-

tions and b}^ the principles Avhich the United States have maintained

in regard to blockades ever since we became an independent nation."

In a circular from Mr. Mason, Secretary of the Navy, of December 24,

to the commanding officers of the United States Navy in the Pacific,

it is said that " a lawful maritime blockade requires the actual pres-

ence of a sufficient force stationed at the entrance of the ports suffi-

ciently near to prevent communication. The only exception to this
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rule, which requires the actual presence of an adequate force to con-

stitute a lawful blockade, arises out of the circumstance of the occa-

sional temporary absence of the blockading squadron, produced by
accident, as in the case of a storm, which does not suspend the legal

operation of a blockade. Tlie law considers an attempt to take advan-

tage of such an accidental removal a fraudulent attempt to break the

blockade. The United States have at all times maintained these

principles on the subject of blockade; and you will take care not to

attempt the application of penalties for a breach of blockade, except

in cases where your right is justified by these rules. You should give

public notice, that under Connnodore Stockton's general notifieation

no port on the west coast of Mexico is regarded as blockaded unless

there is a sufficient American force to maintain it, actually present, or

temporarily driven from such actual presence by stress of weather,

intending to return."

37 Br. & For. State Papers. ."><r> et stMj.

It ai»|H»ars hy a (Ii.'<|>atch from (Jeneral Taylor, of April 'J.'?. IMti. that

wlien (ieneral .Vnipudia suiiiiiioihhI liiiii to fall back from liis |K>sition.

he orilertil a bloi-kade of the mouth of the Kio (iraiule. deemiiin this,

as he said, a measure " iK'rft^-tly pro|K'r under tlH> <in-umstaiices,

and, at the same time, the most efticieut means of lettinj: the .Mexican

commander understand that this state of ({iiaxi war was not to lie

interpreted to his advantage only, while we rea|>eil the ini-onvenientvs

attending it." On April 17 Lieutenant Uenshaw of the Navy, pur-

suant to General Taylor's instru<"tions. wariunl off two .\merican

8eh<K)ners. which were alM)Ut to enter the river witli provisions. (Jen-

eral Ampudia protestinl against this action, stating that one of the

vessels was wholly and the other p.-irtly laden with provisions which

the contractors had *'ngag<'«l to supply to the Mexican forces, that

one of the proprietors was the .Spanish vic«'-«-onsul, and the other the

British vi<v-«"onsul. an<l that the commenv of nations was not to Ik*

interniptitl. except in K-on.se^iueniv of a .solemn d(H-laration of hlm-k-

ade communicateil and (>stahlishe<l in the form prescrilHHl hy inter-

national law. lie demandtMl that the vessels Im' allowt^l to return to

the mouth of the river, and that the provisions U'longing to private

contra<'tors Ih> restonil. It se«'nis that l)oth veswls had In-en taken

with their carg««>s to Hra/.os .Santiago.

General Taylor, on -\pril ITJ, IS-PJ. replieil. ami «'ont««st»il (Jeneral .\mpu-

dia's |M*sition. ( S4H' corres]M>ndenc<' ac4-«>mpanyiiig the message of

Pn-Hldent l'«dk to Congress. .May 12. IWC. II. Kx. lK»c. 1!»7. 21> ("ong.

1 sesM.

)

" It will Im» your <liity, however, to iH'ur in mind the true prin<MpIes

of bhxkade conten<le<l for and insisted upon by llie I'nited ."States.

They are well known to the world. We deny that geneial mikI iliplo-

matic notifications of blo<'ka<leare of binding fore<*: though tliey may

Ik* regarded as fri«*ndly noti<'«*s. HI(M-kude nnist U* conliiied to |)ar-

ticular and sjxH'ified phux*s, with a sufficient force near to intercept

n. I>oc. 551—vol 7 51
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the entry of vessels, and no vessel is subject to capture without

previous notice or due warninj>:."

Mr. Clayton, Sec. of State, to Mr. Flenniken, .May 12, 18t9, MS. lusl.

Denmark. XIV. 72.

" A blockade, to be valid under the law of nations, must be efficient ; th:it

is to say, carried on by a force competent to prevent the entrance of

neutrals into the blockaded ports." (Mr. Clayton, Sec. of State, to

Mr. Bowlin, Jan. 24. 1850, 37 MS. Dom. Let. 419.)

Texas having in 1842 given notice of a blockade of Mexican ports, and it

appearing that the blockade was not " real," the British foreign office

on Sept. 21, 1842, declared it to be of no effect. (34 Br. & For.

State Papers (1845-184(5), 12C1, 1202.)

" If the blockade [of Mexican ports by France] is effectually maintained

against vessels of other nations, this Government would withhold its

protection from an American vessel taken in the attempt to evade it."

(Mr. Seward, Sec. of State, to Mr. Bond, Aug. 9, 1802, 58 MS. Dom.
Let. 47.

)

As to the duration of the French blockades in Mexico, see Mr. Seward,

Sec. of State, to Mr. Chase, Ch. Justice, Feb. 9, 1807, 75 MS. Dom.
Let. 231.

" Only such blockades as shall be duly proclaimed and maintained by

adequate force, in conformity to the law of nations, will be observed

and respected by the United States." (Mr. Seward, Sec. of State,

to Mr. Sullivan, min. to Colombia, No. 4, June 13, 1807, Dip. Cor. 1808,

II. 1011, 1012.)

See, to the same effect. Mr. Evarts, Sec. of State, to Mr. Shishkin, Russian

min., June 12, 1877, For. Rel. 1877, 470; Mr. Evarts, Sec. of State,

to Mr. Christiancy, min. to Peru, No. 29, Aug. 8, 1879, For. Rel.

1879, 893.

But the person who assumes to enter a port proclaimed to l)e blockaded

takes the responsibility of his act, if the blockade is in fact effective.

Mr. Frelinghuysen, Sec. of State, to Mr. Langston, min. to Hayti,

No. 240, Dec. 15, 1883, MS. Inst. Hayti, II. 307.)

A blockade, once regularly proclaimed and established, will not be

held to be ineffective by continual entries in the log-book, supported

by testimony of officers of the vessel seized, that, the weather being

clear, no blockading vessels were to be seen off the port from w^hich

the vessel sailed.

The Andromeda. 2 Wall. 481.

October 15, 1888, the authorities at Port au Prince decided upon a

blockade of the ports of Cape Haytian, Gonaives, and St. Marc.

Next daj'^ they notified the American minister, and from that time on

refused to clear vessels for those ports. It appeared that an attempt

Avas made to establish a blockade at Cape Haytian, and that during

the next twenty da3's a man-of-Avar was kept cruising between that

port and Fort Liberte, about twenty-four miles to the eastward.

During this time the cruiser never remained off Cape Haytian at

night, and eight sailing vessels entered the port. From November 23
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to December 3 no hlockadiiij; vessel whatever appeared off Cape
Haytian, while from Xovemlx'r 2 to Deeemlxn- 1, inclusive, twenty-

six sailing: vessels and two steamships entered the port. On December

3 two Haytian men-of-war appeared and proceeded to fire upon the

city, but, after remaining in the offing till December (>, they departed.

From that time on hardly a semblance of a blockade existed, and as

late as Decemlx'r "i."* all the public armed vessels of ITayti were at

Port an Prince. StK)n after the declaration of blockade, an American

sclioonei- wa^s seized off (lonaives, but as she had had no notice of its

existence she was subse<|uently releasetl and an indenniity paid.

Other ports, in addition to those above mentioned, were also declared

to be blockaded, but the circumstances as to enforcement were similar.

It appeareil, in fact, that for some time there were only two vessels

available for blockade duty, and that both of thest? were on one or

more occasions lying in the harbor of Port au Prince. The evidence

a|)peared to 1h^ conclusive that the blockade had always Ikhmi intermit-

tent, and that it was at no time effective or valid in the sens(» of InMUg

maintained by a force suflicient to restrain access to the coast or to

uuike it difficult to obtain ingress or egress or to preclude a reastm-

able chance of entrance. Under the circumstances, the Haytian (iov-

ernment was notified that "<> blockade was considered as existing, and

that, if a blockade should Ih» again proposed, " due notice of the com-

mencement tiiereof nnist 1k' given, and a reasomd)le ])eriod during

which neutral vessi-ls will be permitted to di'part with their cargoes

nnist Ix' allowed and will be reckoned from the date of such actual

commencement."

Mr. Bayard. Sjh-. «»f State, to Mr. Tlioiiiiison. iiiiii. to Ilayti. .No. l.">«;, Folt.

'21. l.SW). For. lU'l. l.SSl>. VM.
Set'. Jils«». S. E.\. I Km*. <!<>, .''•O CoiiK. 2 soss.

"Tin* iiiH'stioii of tilt' k'Kiliina<-y iiiul ofTiM-tivonoss of a Mookntlo is onr oT

fiul to Ik' «l«'t«'niiiiu'<l in «'!i<*li «'!is»' u|niii Uw rv'uloiur |>n>s«'nt('<l ;

iin«l tills I H'piirtiiu'iit <-Jiii not undcrtiik*' to «>.\|»n'ss opinions tlu>n>oii in

aiitiiipiition." (Mr. Miiy.-inl. Sih-. of Stati', to Mt'ssrs. Ktuucr & (V>.,

F«'lt. r.t. l.s.S!». 171 MS. Doni. I.t-I. (,.<,.)

During a revolution in \'enezuela. the minister of the I'nited

States report«'d, on Oct. 4, 1S!H. (liat (he " bJiM-kadc " of Puerto

CaU'llo was "cffectetl by two incflicient \'ciu'/uelan steamers'* which

were •• presiMit there at intervals." and whi.h *' now threaten to liic

upon New ^'ork .\merican s(eamei>;" and he asked " whelln'r the

naval forces of the I'nited Stat<'> should res|)ect ^uch a bhxkade.

shotdd the steamers make an attempt to enter." Keply wa^- made.

on Octoln-r ."). that the blockade was rendered **«'irecti\e by tin- p|-e>

«»nce of ltl«M'kading \e.>^><'ls conijM'tent to warn and prevent entrance:"

that "if l»I(M'kade Im- intermitted. <-(»mmercial \e»4'l*- ^Ihtuld n<it be

prevented from entering." nor should they on the othei" hand Im-
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" protected in breaking actual blockade ;" that instructions in this

sense would be sent to the United States naval forces, and that the

steamers should be advised " that they should not attempt to break

the blockade when it is visible." The aspects of the situation were,

however, essentially changed by an investigation of the complaint

made by the minister of foreign affairs at Caracas, of the action of

the U. S. S. Kearsarge^ Sept. 30, 1892, in convoying the steamer

Philadelphia into Puerto Cabello. Although the blockade of the

port was proclaimed August 26, to take effect on Sej^t. 10 for vessels

from the Antilles, and on Sept. 25 for vessels from the United States,

it was positively ascertained that no blockading force was visible on

Sept. 16, 21, 23, 25, 26, or 27, while no information was obtained of

the presence of any Venezuelan Government vessel either before or

after Sept. 30, when a force was sent there perhaps for the purpose

of intercepting the Philadelphia^ but more probably for that of

intercepting another vessel, which was supposed to be laden with

arms and munitions of war. (For. Rel. 1892, 624.) Under the

circumstances, and in view of the fact that not long previously, six

passengers with permits to leave the country were forcibly taken

from the American steamer Caracan by de facto authorities at Puerto

Cabello, Admiral Walker ordered the Kearsarge to convoy the Phila-

delphia into port, in order, as he said, " to protect the American mail

steamer from unlawful and irregular interference from either fac-

tion." It seems that one of the Venezuelan gunboats steamed to-

ward the Philadelphia^ but did not speak her, or make any recognized

signal to attract her attention. With reference to this situation the

Department of State, on Oct. 18, 1892, said :
" If, as appears from

the facts stated, no serious and continuous visible blockade of that

port [Puerto Cabello] was maintained and a mere pretense of block-

ade kept up by sending a vessel there only on the periodical occasions

when the . . . steamers were scheduled to touch at that port,

it could not be respected as effective under international law. Block-

ade to be effective must be maintained against all commerce, and aim

to visibly close the port [and] not be directed to interference with

particular ships at intervals."

Mr. Scruggs, min. to Venezuela, to Mr. Foster, Sec. of State, tel.. Oct. 4,

1892, For. Rel. 1892, 628; Mr. Foster to Mr. Scruggs, tel.. Oct. 5.

1892, id. 629, MS. Inst. Venezuela, IV. 190; Mr. Scruggs to Mr.

Foster, Oct. 7, 1892, For. Rel. 1892, 629-<5.34; Mr. Wharton, Act.

Sec. of State, to Mr. Scruggs, Oct. 18, 1892, id. 635.

For a Venezuelan decree of blockade of the mouth of the Orinoco, Oct. 2,

1871, and a decree of May 4, 1872, abrogating the previous decree,

see S. Mis. Doc. 168. 50 Cong. 1 sess. 71, 81.

"A blockade to be effective and binding must be maintained by a

force sufficient to render ingress to or egress from the port dangerous."
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Instructions to Blockading Vessels and Cruisers, General Orders. No. 402,

June 20, 1898, For. Rel. 1898, 780.

The French steamer Olinde Rodriguez^ belonging to the Compagnie
Generale Transatlantique, sailed from Havre June 10, 1898, on her

regular voyage, under her mail contract with the French Govern-

ment, for the West Indian ports of St. Thomas, San Juan (Porto

Rico), Puerto Plata, Cape Haytian, St. Marc, Port au l*rince,

Gonaives, and return, calling at the same ports.

A proclamation declaring San Juan to l)e blockaded was issued by

the Government of the United States on June 27, 1898. The Olinde

Rodriguez arrived at St. Thomas on Jidy 3, and on July 4 entered

the port of San Juan. The U. S. S. Yosemite, which was lying three

miles southwestward of the port, on blockade duty, gave chase, but

was unable to reach the steamer Ix'fore she had turned in and come

under the protection of the shoiv batteries. When on the following

morning she came out, the commander of the Yo.semite, accepting the

master's statement that he did not know that the port was blockaded,

endorsed on her log an official warning and permitted her to proceed.

She duly completed her outward itinerary and had left Puerto Plata

on her return voyage when, on July 17, she was captured by the

United States steamship New Orleans oif San Juan, on the charge

of attempting to enter that port. Questions were raised (1) as to

the existence of the intent to enter, and (2) as to the existence of a

lawful blockade. The court below doubted the validity of the block-

ade, because it was maintained by only one cruiser. The Supreme

Court observed that the test was whether the blockade was " practi-

cally eflfective ;
" that this, though a mixed question, was one '* more

of fact than of law ;
'' that, by General Orders, No. 492, *' a blockade

to be effective and binding must be maintained by a force sufficient to

render ingress to or egress from the port dangerous; " that, while it

was not practicable to define the degree of danger that should consti-

tute a test, it was enough that the danger was " real and apparent;
"

and that the question of effectiveness was not controlled by the num-

Ihm* of th«' blockading force. The |)ositioii coidd not, said the court,

J)e maintained, tliat one modern cruiser, though sufficient in fact, was

not sufficient in law; nor could a ves.sel, actually captured in atteujpt-

ing to enter a blockaded port, after a warning entered on lu'r log l)y

!i cruis4*r off that |)ort only a few days iM'fore, dispute the cHicij'Ucy

of the force to which she was subjected. The blockade was therefoiv

hehl to Ih" effectivi' and binding. On the other h:ind, the court

decided that the intent to break th«' bhxkade was not sufficiently

establislu'd ; but, in view of circumstan(vs of suspi<'ion, ordtTcd that

restitution should Ix* awarde<l without damages, and that the costs
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and expenses of her custody and preservation, and all costs in the

cause except the fees of counsel, should be imposed on the ship.

The Olinde Rodriguez, 174 U. S. 510; cited in The Newfoundlaud, 17(i

U, S. 97.

For the ease of the Olinde Rotlriguez in the court below, see 89 Fed.

Rep. 105; 91 id. 27-t.

The President, in his proclamation of April 2G, 1898, in relation to the

rules of maritime law to be observed by the United States in the

conflict with Spain, adhering to the uniform position of the United

States, declared ;
*' 3. Blockades in order to l)e binding must be

effective." (Proclamations and Decrees during the War with

Spain, 77.)

" In some cases, where a blockading squadron, from the nature of

the channels leading to a port, can be eluded with ease, a large number
of successful evasions may be insufficient to destroy the legal efficiencj'^

of the blockade. Thus during the American civil war, the blockade

of Charleston was usually maintained by several ships, of which one

lay off the bar between the two principal channels of entrance, while

two or three others cruised outside within signaling distance. This

amount and disposition of force seem to have been thought by the

British Government anilely sufficient to create the degree of risk neces-

sary under the English view of international law", although from the

peculiar nature of the coast a large number of vessels succeeded in

getting out and in during the whole continuance of the blockade.-'

Hall, Int. Law (5th ed.), 701, citing Bernard, Neut. of Great Britain,

chaps. X. and xi.

" To agree to perform a duty effectively is a very different thing from

agreeing to perform it absolutely ; the latter engagement is a guaran-

tee, the former is an engagement to perform the duty unless casus

intervene. A carrier, for instance, does not insure against a sudden

frost which a prudent person could not foresee, nor against peculiar

and extraordinary storms; nor even against defective performance by

employes, when this defectiveness arises from extraordinary inter-

ferences not to be prognosticated. And so it is Avith blockades. A
blockade to be effective need not be perfect. It is not necessary that

the beleaguered port should be hermetically sealed. It is not enough

to make the blockade ineffective that on some particularly stormy

night a blockade-runner slid through the blockading squadron. Xor
is it enough that through some exceptional and rare negligence of the

officers of one of the blockading vessels a blockade-runner was allowed

to pass when perfect vigilance could have artested him. But if the

blockade is not in the main effective—if it can be easily eluded—if

escaping its toils is due not to casus or some rare and exceptional neg-
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licence, but to a general laxity or want of efficiency—then ;such block-

ade is not valid."

Wliarton. Com. Am. Law. § 2:iS. p. .•«2.

Baker, referring to the fourth clause of the Declaration of Paris of

1850, which declares^that " blockades, in order to l)e binding, must be

effective," makes the singular statement :
" This proposition has been

adopted by most civilized nations with the exception of the United

States, Spain. Mexico, and Venezuela." Xo other i)rinciple was ever

maintained i>y the Ignited States, and it was chiefly against its viola-

tion that the United States went to war in 181J.

See First Steps in Int. riuw. by Sir Sherston Baker. Bart. (I^mlon
1800) 271.

A blockade may \)e made effectual by batteries ashore as well as by

ships afloat. In the case of an inland fort, the most effective blockade

would be maintained by batteries connnanding the river or inlet by

which it may l)e approached, su])]X)rted by a naval force sufficient to

warn off innocent and capture ofi'ending vessels attempting to enter.

The Circassian. 2 Wall. Vio.

3. Paper Blockades.

§ 1270.

"The fictitious blockades proclaimed Ijy (ireat Britain and made
the prete.xt for violating the commerce of neutral nations have been

one of the greatest abuses ever committed on the high seas. During

the late war they were carried to an extravagance which would have

Ix'en ridiculous, if in their effects they had not inflicted such serious

and extensive injuries on neutral nations. Ports were proclaimed in

a state of blockade previous to the arrival of any force at them, wen*

considered in that state without regard to intermissions in the pivs-

ence of the bhw-kading force, and the proclamations left in operation

after its final (lc|):Mtni-c: the liritish <-ruis«'rs during the whole time

seizing every vcsst'l bound to such ports, at whatever distance from

them, and the Briti>li pi"i/.e courts pi-onouncing condeuuiations wher-

ever a knowledge of the proclamation at the time of sailing coidd 1k'

presunu'd, although it might afterwards be known that no real

bl<H'kade existed. The whole scene was a |>erfe<t niock<'ry in which

fact was sacrificed to form and right to jxnvei' and plunder. The

United States were among tlw greatest sufferers: and would have

Ix'cn still mon' so. if redress for some of the spoliations |>roceeding

fi'om this source had not fallen within tin- provisions of an ariich*

in the treatv of 17i»}."
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Mr. Madison, Sec. of State, to Mr. Monroe, min. to England, Jan. 5, 1804,

MS. Inst. U. States Ministers, VI. 161.

See, as to the conditions existing prior to the peace of Amiens, Moore,

Int. Arbitrations, I. 299 et seq. ; V. 4419-4422.

For documents relating to pai^er blockades, see app. to United States v.

.

Palmer, 3 Wheat. 610, app.

October 26, 1803, the commander of the British ship of war
Bellerophon, off Cape Frangois, announced that " every port in the

island of St. Domingo " was in a state of blockade and warned ves-

sels that if they were seen or found within three leagues of the land,

after that date, they would be seized as prize. The only intimation

which the United States appears to have received concerning this

blockade was by the endorsement made on the register of an American
ship which was afterw^ards communicated to the Department of State

by a collector of customs in the United States, late in December, 1803.

Mr. Adams, Sec. of State, to Mr. Cowper, March 17, 1821, 18 MS. Dom.
Let. 282.

On April 8, 1806, the British Government, in retaliation for a

decree of Prussia, issued on the occupation of Hanover, excluding

British trade, declared the mouths of the Ems, Weser, Elbe^ and

Trave to be in a state of blockade. On May 16, a similar declara-

tion was made in respect of the whole coast of the continent from the

river Elbe to the port of Brest, inclusive. In the following Septem-

ber, this blockade was declared to be discontinued as to the coast

from the Elbe to the Ems. On November 21, 1806, Napoleon issued

from the imperial camp at Berlin a decree which declared the Brit-

ish Islands to be in a state of blockade and all commerce and corres-

pondence with them to be prohibited. Referring to this decree.

Lord Howick, on January T, 1807, issued an order in council by

which neutral vessels were forbidden to trade from one port to

another, both of which were in the possession or control of France

or her allies. On the 11th of November, further orders in council

were issued, which prohibited neutral vessels from trading with the

ports of France and her allies and with all ports in Europe from

which, though they w^ere not at war with Great Britain, the British

flag was excluded, unless such vessels should clear from a British

port under regulations to be prescribed in the future. On December

17, 1807, Napoleon, in retaliation for these orders, issued his Milan

decree which, besides declaring every ship that had submitted to

search by the English to be good prize, repeated the declaration

that the British Islands were in a state of blockade, and declared that

every ship that should sail from or be destined to a port in Great

Britain or the British possessions, or in any country occupied by the

British troops, should be good prize. Against these various orders
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and decrees, the United States protested, and as measures of retalia-

tion resorted to embargoes and non-intercourse, and in the case of

Great Britain, which was aggravated by the question of impressment,

eventually to war.

Moore, Int. Arbitrations, V. 4447-44.56.

For the text of the various orders and decrees of the lielliRerent i)o\vers

in Euroi)e, affecting the couiiueree of the I'nitetl States. sei» Am.
State Pai>er8, For. Rel. III. 26.3.

Count Ronianzoflf's circular of May 14, 1809, as to the blockade of the

Baltic, is given in Am. State Pai)ers, For. Rel. III. .S27.

The Se<Tetary of State rei)orte<l on .January 11. 1810, that he had no

information " relative to the blockade of the Raltic. an«l of the exclu-

sion of neutral vessels by Russia, Sweilen. and Denmark," but tliat

it was presumed that the enclostnl i»a|H>rs, the first of which was a

translation of a "ukase" of the Russian (Jovernment of May 14,

18(X), and the second a translation of instructions given to Danish
privateers on September 14, 1807, might be of interest to neutrals.

(15 MS. Dom. Let. 403.)

For President Madison's message of January 12, 1810, with accompany-
ing pai)ers. relative to the French blockade of |iorts in the Baltic,

see 7 Waifs State Pai>ers, .•M2.

The iKJsition of the T'nited States with regard to pajter bl(M>kades is

exitounde<l by Mr. Pinkney in his note of .January 14. 1811. to

Lord Wellesley. Am. State Pai)ers. For. Rel. III. 4(»0: the iH)silion

of the British (government is exhibited in notes of .Mr. Foster. Brit-

ish min. at Washington, to Mr. Monroe, in Am. State Pai>er8, For.

Rel. III. 4.38.

No actual blockade of any British port in the "West Indies was

maintained by the French during the period of French spoliation,

and a ship laden with provisions, bound for one of such British

ports, was not subject to condenmation by the French while the

French treaty of 1778 remained in force.

Hooper r. United States, 22 Ct. CI. 408.

"The British Government having repealed the orders in council

and the bl<K'ka<le of May, 180(), and all other illepil blockades, and

having de<'liu'ed that it would institute no bhx'kade which should not

Im'! su|)ported by an a<le(iuate fore*', it was thought iM'tter to leave that

question on that ground, than to continue the war, to obtain a more

precis*' definition of bhw-kade. aft»'r the other ess*MJtial cause (»f the

war, that of iiii|)ressment, should U' reniove<l."

Mr. MonnM>. Se<-. of State, to the iMivoys at (Micnt. .Iiiiic 2.''.. ISI J. Am.

State Pa|M'rs. For. Rel. 111. 7<ni.

Although the <t»mniission«'rs of the I'liitiHl States, during the conforen<-«>

nt <;hcnt. wen- iiiiablc to olitaiii from (Jrcjit Britain any dclinition

whi<-h would limit bliwkadc. the British (Jovermiicnt from that time

t-ease*! to claim that t»l«K'kad«'s were «'ff«»«'tivc unli'ss sup|M)rti»<l by a

naval fonv ad««<|ii;ttc to sulMtaiitlally seal the i»ort. (Am. State

PaperH. For. Rel. IV. '.).)
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*' This consideration ought to oi^erate with still greater force in

leading the British cabinet to an adjustment of the principal objects

of collision between neutral and belligerent interests. The unex-

anij^led outrages upon all neutral rights which were sanctioned dur-

ing the late wars both b}^ Great Britain and France, were admitted

by both to be imwarranted by the ordinary laws of nations. They
were, on both sides, professed to be retaliations, and each party

pleaded the excesses of the other as the justification of its own. Yet

so irresistible is the tendency of precedent to become principle in

that part of the law of nations which has its foundation in usage,

that Great Britain, in her late war with the United States, applied

against neutral maritime nations almost all the most exceptionable

doctrines and practices which she had introduced during her war
against France. The maritime nations were then too so subservient to

her domination that in the Kingdom of the Netherlands a clearance

was actually refused to vessels from thence to a port in the United

States on the avowed gi'ound that their whole coast had been

declared by Great Britain to be in a state of blockade. The whole

coast in a state of l^lockade. while the British commerce, upon every

sea, was writhing under the torture inflicted by our armed vessels and

privateers issuing from the ports thus pretended to be in blockade

!

The dereliction of the rights of maritime neutrality by all the allied

powers at the congress of Vienna, and at the subsequent negotiations

for settling the affairs of Europe at Paris, have so far given a tacit

sanction to all the British practices in the late wars that none of them

would have a right to complain if the United States, on the contin-

gency of a maritime war in which they should be engaged, should

apply to the neutral commerce of all those allies the doctrines which

they thus suffered Great Britain, without remonstrance, to apply

against it in her late contest with the United States."

Mr. Adams, Sec. of State, to Mr. Rush, min. to England, Nov. 6. 1817.

MS. Inst. U. States Ministers, VIII. 152.

September 5, 1815, the Spanish minister at Washington announced

that the captain-general of Caracas, General Morillo, was about to

decree a blockade of the ports of the viceroyalty of Santa Fe, includ-

ing Carthagena, and that every neutral vessel found on those coasts

would be considered good prize. On March 2, 1816, he stated that,

Carthagena having been compelled to surrender. General Morillo

had, on the 19th of the preceding December, decided to continue the

blockade from Santa Marta to the river Atrato, and had given orders

that if any vessel should be met south of the mouths of the Magda-
lena or north of the parallel of Cape Tiburon on the Mosquito shore,

and between the meridians of those points, she would be declared

good prize, whatever her destination; but that the ports of Santa
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Marta and Puerto Bello Avould he open to the commerce of neutrals.

Against this measure Mr. Monroe, on March 20, 1810, protested, on

the ground that, while it declared a coast of several hundred miles

to be in a state of blockade, adequate means for enforcing it did not

exist. The Spanish minister replied that there were onl}' three ports

of entry on the coast in question, and that a squadron had sailed from

Cadiz to enforce the blockade, but he also argued that the measure

amounted merely to an enforcement of the laws relating to the Indies,

by which foreign vessels found near or e\'idently shaping their course

toward the Spanish colonies were, unless specially licensed to tratle

with them, liable to confiscation. On July 20, 181(>. instructions were

sent to Mr. Erving, American minister at Madrid, in regard to vessels

which had l3een seized at Carthagena and to citizens of the Ignited

States who had been imprisoned there. The citizens had Ix'en re-

leased, but not the vessels. It appeared that the vessels were seized

under the decree of Deceml^er 19, 1815. In 181('> Mr. Christopher

Hughes, jr., was sent by the Tnited States to Carthagena for the

purpose of reclaiming the property that had lx»en seized. He was

compelled to return unsatisfied. The claims were embraced in the

settlement of I81i).

Aiu. State Paj^era, For. Rel. IV. ir>«J: M(X)r«\ Int. ArltUrations, V. 44!H

;

Mr. Monroe. Sec. of State, to Mr. Hughes. March 2.".. 1S1»;. MS. Inst.

V. States .Ministers, VIII. 40.

See, also, 11 Wait's State Pai)ers, 4T.i.

As to the hlockade of certain ix>rts in Spain, including (Jihraltar, sec

Moore, lut. Arhitratious. V. 4488.

"The renewal of the war in Venezuela has been signalized on the

part of the Spanish conunanders by proclamations of l)lockaile unwar-

ranted by the laws of nations, antl by decrees regardless of tluw of

humanity. With no other naval force than a single frigate, a brig, and

a sclxHUier, euiployed in transporting supplies from Curacao to Porto

CaU'llo, they have presumed to declare a blockade of UHnv thau

twelve hundred miles of coast. To this outrage upon all the rights

of neutrality, they have added the absurd |)retension of interdicting

the jM'aceable connuerce of other nations with tiN the |)orts of th«'

.Spanish Main, upon the pretenst' that it had heretofore been forbid-

den l»y the Sj)anish colonial laws: and on the strength of thcx' two

itiadmis.sible principles, \\\v\ have issued conunis>ions at I'ortoCalM'llo

and in tlie island of Porto Kico to a swarm of private* is. which have

••onunitted extensiv»' and ruinous <le|)redations upon the lawfid com-

merce <»f the rnited States, as well as up«»n that of other nations,

and particularly of (ireat Itritain. It was impossible that neutral

nations shoidd submit to such a system; the execution nf which has

been as strongly nnuked with violence and cruelty as wa> its origin



802 BLOCKADE. [§1270.

with injustice. . . . The naval officers of the United States who
have been instructed to protect our commerce in that quarter have

been brought in conflict with two descriptions of unlawful captors of

our merchant vessels; the acknowledged and disavowed pirates of

Cuba, and the ostensibly commissioned privateers from Porto Rico

and Porto Cabello, and that in both cases the actual depredators

have been of the same class of Spanish subjects, and often probabh^

the same persons."

Mr. Adams, Sec. of State, to Mr. Nelson, min. to Spain, April 28, 1823,

MS. Inst. U. States Ministers, IX. 183.

This is quoted by Lawrence in his edition of Wheaton (1863), 846.

" It is in vain for Spain to pretend that during the existence of a

civil war, in which by the universal law of nations both parties have

equal rights with reference to foreign nations, she can enforce against

all neutrals by the seizure and condemnation of their property the

laws of colonial monopoly, and prohibitions by which they have been

excluded from commercial intercourse with the colonies, before the

existence of the Avar, and when her possession and authority were

alike undisputed. And if at any stage of the war this pretension

could have been advanced with any color of reason, it was pre-

eminently nugatory on the renewal of the war, after the formal

treaty between Morillo and Bolivar, and the express stipulation

which it contained, that if the war should be renewed, it should be

conducted on the principles applicable to wars between independent

nations, and not the disgusting and sanguinary doctrine of suppress-

ing rebellion."

Mr. Adams, See. of State, to Mr. Nelson, min. to Spain, April 28, 1823,

MS. Inst. U. States Ministers, IX. 183.

Part of this extract is given by Lawrence in his edition of Wheaton

(1863). 847.

See 9 Br. & For. State Paijers, 784.

" It is seen with surprise that the Brazilian Government persists

in the measure of exacting from neutrals clearing from the port of

Montevideo bonds obliging them not to enter any Buenos Ayrean

port. That measure can find no justification whatever in the usage

or laws of nations. Its pretext is the violation of blockade instituted

by the Government of the Brazils. A blockade must execute itself.

. . . The belligerent has no right to resort to any subsidiary

means. Such a resort is a tacit admission of the incompetency of

the blockading force to sustain the blockade, and consequently con-

fesses its illegality. The belligerent can have no right, especially, to

exert any municipal authority, as the measure in question is, over

neutral vessels to execute his belligerent designs. The belligerent

has no more right to lay the neutral under bond to respect the rights
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of war. than the neutral has to lay the l^elligerent under bond to

respect the rights of neutrality. . . . The measure in question

is attended with the greatest practical inconvenience. It must be

often difficult, if not altogether impracticable, for our traders to

obtain in distant and foreign ports the securities satisfactory to the

local authorities. We can not submit to the measure. If it shall

he in operation on the receipt of this dispatch, you will remonstrate

against it with an urgency proportionate to its manifest want Iwth

of principle and precedent. And if necessary you will notify the

Brazilian Government that the commanders of our public vessels will

be instructed to disregard and resist it."

Mr. Cl.i.v. St'<-. of state, to .Mr. Tudor. <li:ir«r' d'.ifTain'K to Hrazil. No. S.

.\pril 1. 1828. MS. Inst. V. States Ministers. XII. 88.

4. CLOSIRE ok iNSlRliK.NT PoKTS.

5< li>71.

The Spanish minister at Washington, in 1884, notified the Depart-

ment of State that the Queen of Spain had declared the coast of that

country from Cape Finisterre to the river Bidassoa to 1m' in a state of

blockade, and had directed the seizure and embargo of all ve.s.sels

loaded with articles contraband of war. which should come within

si.\ miles of the coa.st, as being justly under suspicion of intending

tx) aid the followei*s of Don Carlos. Mr. Foi"syth, who was then Sec-

retary of State, by direction of the President, replied that the United

States "can not acknowledge the legality of any blockade which is

not confined !< particular designated ports, each having stationed

l)efore it a force competent to sustain the blockade: nor the justice

of any s<*izure of an American vessel on suspicion of improper designs;

nor the legality of any capture for breach of l)lockade, unless the

vessel captured has attempted to enter a bl<«-kaded j)ort aft<'r having

been previously warned otl"."

Mr. Korsytti. S***-. of State, to (Mievalier Tacoii. Spauisli iniii.. Nov. IS.

18;U. MS. .Notes to Spauisli ]a'K. VI. ."..

TliJH |H»slfion was n'afliniuNl l>y .Mr. Forsyth in i-cplyiii'.; to an :mnoun<e-

ineiit made by the i^paiiish minister at Wasliin^tou that, in conse

«iuenc-e of the insul>ordinate «i»ndiict of the ..'ov* rnor of Santiap* de

Cuha. the eaptain-vreneral of the island had reci'ived ordejN f'-xai

Madrid to cut off all eommuni<-ati<»n witii that distri<-t and t<> l>l(irl<:tde

ItH ports, ill order to deprive It of tlio revenue which it wocld re.five

fnuii customs duties. (Mr. Korsytli. S4m\ >f Stnt«', to .Mr. Calderoii

^U' la M.'irca. Spanish mill.. Nov. 2.'», IS-'MJ. .MS. N«itOM to Spani'^li ].vii.

VI. -2-2.)

March 20, IS.'IT, Mr. .Monastario. acting minister «»f foreign affairs

of Me.xico, complained of a public notice issue«l by the commander
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of the U. S. S. ConsteJlation., January 24, 1837, oifering convoy to

merchant vessels bound from New Orleans to Texas. Mr. Monas-
tario represented that this offer was in derogation of the Mexican

decree of P'ebruary 9, 1836, closing the ports of Texas to foreign

connnerce, and asked that the commanders of American men-of-war

might be instructed to respect that decree. Mr. Forsyth replied that,

while it was the right of the Mexican Government to designate which

of its ports should be open to foreign vessels, it was also its duty

as an independent power to execute its laws pursuant to its treaty

obligations and public law. The United States had, said Mr. For-

syth, in the contest between Mexico and Texas pursued a neutral

course. As it was, he said, notorious that the authority of Mexico

in Texas was annulled and that the inhabitants of the country had
declared themselves independent and had organized a government of

their own, " the mandate of the Mexican Government was obviously

tantamount to a blockade by notification merely, the illegality of

which has invariably been asserted by the United States and has

been agreed to by Mexico in the treaty." The request of the Mexican
Government, therefore, could not, said Mr. Forsyth, be complied

with, and convoy would consequently be afforded to merchant ves-

sels of the United States destined to ports of Texas or to those of

Mexico. Mr. Forsyth also adverted to the fact that at the time when
he wrote the independence of Texas had been acknowledged by the

United States.

Mr. Forsyth. Sec. of State, to Mr. Moiiastario, May 18, 1837, MS. Notes

to Mexican Leg. VI. 74.

As to blockades on the Mexican coast and the River Plate, see President

Van Biiren's message of Feb. 22, 1839, H. Ex. Doc. 211, 25 Cong.

3 sess.

The American brig Toucan^ bound from Boston to St. Catherines,

Brazil, and a market, was detained at San Joze do Norte from Feb-

ruary 13 to March 2, 1836, by the imperial authorities, who refused

her a clearance and prevented her from going to Porto Alegre, which

was her next place of destination, because it was in the possession of

insurgents. A claim for this detention was laid before Mr. George

P. Fisher, commissioner appointed under the act of Congress of

March 29, 1850, 9 Stat. 422, to distribute the indemnity under the con-

vention between the United States and Brazil of January 27, 1849.

Mr. Fisher rejected the claim, saying: "The preventing of the

Toucan and other vessds by the Brazilian authorities from going

up to an interior port which had been closed on account of a civil

insurrection existing there at the time, was but the. exercise of a right

incident to a sovereign state, and rr.yjv.iiting to no embargo upon that
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ship or other vessels in San Joze, nor to a detention of her or them
so long as they were free to go elsewhere than to said port of Alegi-e."

M(x»re. Int. Arbitrations, V. 4016.

With reference to this deeision. it may l)e observed that Mr. Forsyth,

writing with regard to the chiim in 18.'in, said: "It apiiears from

the first protest of Captain Hamlin that the Toucan was detained

. . . by order of Ribeiro. the imix-rial president, for the alleged

reason that Porto Alegre was in the iH>ssession of the insurgents.

It is l)elieve<l that HilKMro was at this time on board the shi|) of

war the Scrcnth ttf Sritteiiihcr, whii-h. with jH^rhaps other vi»ssels. was
engagnl in bloci<a(ling the entrance to the lal<e and river h'ading np to

I'orto Alegre." (Mr. F(»rsyth. Sec. of State, to Mr. Hnntcr. charge

d'affaires to Brazil, No. 45, March V.l, 18:51), MS. Inst, lirazil, XV. 57.)

" I have to acknowledge the receipt of your despatch No, 2'2. and

to inform you that your course in the correspondence between you

and the governor of l*anama upon the subject of the decree closing

certain ports not in possessitm of the authorities of New (iranada. is

aj)proved. The ground a.ssumed by the governor, that the lath

article of the treaty was intended to apply to a state of foreign and

not civil war, is considered to be <piite untenable. His point, that a

government has a perfect right to close any of its ports which may
liave l)een o|jened to foreign commerce is correct, provided such i)orts

be in the possession of its authorities. If, as in this case, the fact l)e

otherwise, the decree referred to, so far as it relates to those fact«,

must be considered as tantamount to a blockade l)v proclamation, a

proceeding which is not recognized by the treaty. You will conse-

(|uently take note of any damages which our citizens may have sus-

tained, in order that reparation may be demanded therefor,"

Mr. Tres<-ot. Assist. Se<\ of State, to Mr. ('orwinc. (•(•nsul at Tanama. <^ct.

2(5. 1S«M». .">;', .MS. Dom. Let. JOT.

In the records of tlu' Department of State there is a uiemoranduui

by Mr. Seward, dated April IS, IStJl, recommending a blockade of

the ports in the s«»cede<l Stat«*s, both on grounds of ex|)('diency and

of constitutional right. After the blockade was prochuuicd. Mr.

Seward advised the memln'rs of the diplouiatic corps that it would

be "strictly enforced upon the principles recognized by the law of

nations."

Memorandum of .Mr. Seward. Sec of State. April IS. ls«;i. .MS, Iii<<t.

SiKM'lal .Missions. III. IS? : Mr. Seward, Se<-. i.f State, to l'.an>n

(;erolt. rriissian ndn.. May 2. 1S<;1. .MS. .\<»tes to Prussian I^>g- VII.

ion.

Se<', also. .Mr. Seward. Se<'. of State, to .Mr. I>ayton. min. to l"raiic«>. No.

114, Feb. 1!». l.S«5'J. Dip. Cor. ISi'.'J. :{1."..

For corres|Miiidenc»' Ix'twei'n the rnit»il States and <;re:it llrit,iin <<>n

cernlng the blo<-kade, see Hr. & F(»r. State Pa|K'rs, vols. ,'1 and .'•.*..
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In the case of the British brig Herald, which was taken possession of at

sea on July IG, 18«>1, for an alleged violation of the blockade of Beau-

fort, North Carolina, Mr. Seward suggested that orders be given for

the release of the vessel, as it appeared that the rules prescribed in

the proclamation of the President and in the instructions of the

Navy Dei>artnient on the subject of the blockade were not observed.

(Mr. Seward, Sec. of State, to Mr. Welles, Sec. of Navy, July 29,

18G1, 54 MS. Doui. Let. 370.

)

In a dispatch of June 28, 1861, Mr. Adams reported an interview

with Lord John Russell in which the latter adverted to the report

that the Congress of the United States would probably pass a laAv

declaring the Confederate ports to be closed to commerce, and in this

relation stated that the law officers had advised, in the case of New
Granada, that the Government had no right to close ports in the pos-

session of insurgents except by a regular blockade. The question of

the action of the New Granadian authorities was also the subject of

a debate in the House of Commons on June 27, when Lord John
Russell stated that the law officers had advised that, while it was

perfectly competent for the government of a country in a state of

tranquillity to say what ports should be open to trade and what should

be closed, yet the attempt so to close ports de facto in the hands of

insurgents would be an invasion of international law with regard to

blockade. Lord John Russell added that the British naval com-

manders had been ordered not to recognize the closing of the insur-

gents' ports in New Granada.

By the act of Congress of July 13, 1861, the President was author-

ized to proclaim the closure of Confederate ports. Mr. Seward

enclosed a copy of the act to Mr. Adams, and said that, if the United

States should undertake to close the insurrectionary ports under the

statute and Great Britain should, in pursuance of the intimation pre-

viously made, disregard the act, no one could suppose that the United

States would acquiesce, but that the President, as well as himself,

had felt an earnest and profound solicitude to avert foreign war.

For the same reason he did not wish to dogmatize, but to act practi-

cally, with a view to immediate peace and ultimate good understand-

ing. It was not, he said, his purpose to anticipate or even indicate

the decision which w^ould be made with regard to the enforcement of

the statute in question, but simply to suggest what Mr. Adams might

properly and advantageously say while the subject was under consid-

eration. Mr. Adams was accordingly instructed to say, first, that the

law only authorized the President to close the ports in his discretion,

accordingly as he should regard existing or future exigencies; sec-

ondly, that the passage of the law, taken in connection with attendant

circumstances, did not necessarily indicate a legislative conviction

that the ports ought to be closed, but only showed the purpose of
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Congress that the closing of the ports, if it should become necessary,

should not fail for want of power explicitly conferred by law ; thirdly,

that no change in the policy adopted with regard to the blockade

would be made from motives of aggression against nations which
practically respected the sovereignty of the United States, or with-

out due consideration of all the circumstances, foreign as well as

domestic, bearing upon the question. On the other hand. Mr. Adams
was not to leave it doubtful that the President fully adhered to the

position which the (lovernment had early adopted that the sover-

eignty of the United States over all parts of the Union remained

unimpaired, and that he fully agreed with Congress in the principle

of the law which authorized him to close the ports which had been

seized by the insurgents, and that he would "' put into execution and

maintain it with all the means at his command, at the hazard of

whatever consequences, whenever it shall appear that the safety of

the nation requires it."

Mr. Seward. Set*, of State, to Mr. Adams, luiii. to England. No. 42. .Inly 21,

1801. Dip. Cor. 18H1. 101.

Mr. Welles say.s that on April 11. 18<m. after the fall of Hichmond. a

proclamation was is.sue<l in pursuaiu-e of the act of July 13. 1.S<!1. to

close the ports of the Southern States. " Until the war had virtually

eease<l, the law of Congress was not enforced." (Welles. Lincoln

and Seward, 128.)

Feb. 3, 1873, the consul of Spain at Singapore published a notice

that no foreign vessel would be allowed to enter, unless in distress,

any port of the Sulu territory for commercial or other purposes, and

that the exclusion would lu» rigidly enforced by the men-of-war of

the Philippine marine department, as no port in the territory had as

yet been ojjened to foreign trade.

Jan. 1, 1875, a Spanish naval officer notified an English naval

officer as follows:

" in conformity with your desire. I have the honor to inform you

that Sulu, an integral part of our territory, is in open reU'llion. on

which a<'count the ves.sels under my connnand are l)lockading it, in

acconlance with the .suixrior instructions of my admiral, for the pur-

pose of preventing all connminication of ships with its coasts, for

which reason it is not possible for me to jH'rmit the entry of the ves-

sel under your command in the port alnive mentioned."

This notice was given by Lieut. Uonmiander Propolo to Com-

mander Buckle, of II. H. M. ship Frolir.

Jan. 17, 1876, the Earl of Derby wrote to I>ord Odo Russell, at

Berlin

:

" It will l)e seen from Commander Buckle's report tiuit tiie prohil)i-

tion of foreign trade is carried out by the Spanish naval authorities

under the name of a blmkade ; but that the force employed is quite

H. Doc. 551—vol 7 52
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inadequate to maintain an efficient blockade, even supposing that one

could properly be proclaimed.

" In the opinion of Her Majesty's Government, however, the Span-

ish Government is not in a position to proclaim a blockade in Sulu

so long as she claims sovereignty over that archipelago. Blockade

is a belligerent right, and can only be exercised against a state with

which the blockading poAver is at war. A power may prohibit for-

eign trade with its own ports; but such prohibition does not carry

with it the same rights of interference with foreign vessels as are con-

ferred by a regularly constituted blockade."

Dec. 6, 1876. Mr. Layard, British minister at Madrid, wrote to the

Earl of Derby, giving an account of an interview with Sefior Cano-

vas del Castillo, president of the council, in which Seiior Canovas

is reported as saying

:

" He did not see . . . why the questions which had been raised

between them [the English and Spanish Governments] in conse-

quence of the blockade, which, he admitted, had been wrongly insti-

tuted, as no state of belligerency existed between Spam and Sulu,

should not be amicably settled."

73 Br. & For. State Papers, 932, 958, 965, 1004.

" By the first of these decrees, as you inform me, the Colombian

Government, in the exercise of its authority, and expressly enforcing

pertinent provisions of its commercial and revenue laws, declares the

ports of Sabanilla and Santa Marta, on the Caribbean Sea, and the

fluvial port of Barranquilla, closed to foreign connnerce, and de-

nounces against the goods which may be imported thither or exported

thence, and against the vessels which may engage in trade with those

ports, the forfeitures and penalties fixed by Colombian law for

smuggling. . . .

" This Government, following the received tenets of international

law, does not admit that a decree of a sovereign government closing

certain national ports in the possession of foreign enemies or of in-

surgents has any international effect unless sustained by a blockading

force sufficient to practically close such ports.

" Mr. Lawrence thus states the rule drawn from the positions taken

by the Administrations of Presidents Jefferson and Madison during

the struggles with France and England, which grew out of the

attempt to claim the right of closure—as equivalent to blockade

—

without effective action to that end

:

"
' Xor does the law of blockade differ in civil war from what it is

in foreign war. Trade between foreigners and a port in possession

of one of the parties to the contest cannot be prevented by a municipal

interdict of the other. For this, on principle, the most obvious reason

exists. The waters adjacent to the coast of a country are deemed
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within its jurisdictional limits only l^ecaiise they can be commanded
from the shore. It thence follows that whenever the dominion over

the land is lost, by its passing under the control of another power,

whether in foreign war or civil war, the sovereignty over the waters

capable of being controlled from the land likewise ceases. (Law-
rence's note on Wheaton, Part II, ch, iv, § 5. 2d annotated ed., p.

846.)'

" The situation which the present decree assumes to create is

analogous to that caused by the action of the (iovernment of New
(xranada in ISfU. The (Jranadian charge tl'atlaires, Senor Kafael

Pombo, on the 31st of March of that year, notified Mr. Seward that

certain pt)rts, among them Kio Ilacha, Santa Marta, Cartagena,

Sabanilla, and Zapote, all on the Caribl)ean coast, had been declared

to be closed to connnercAV whether of export or of import. There is

this difference, however, that the (Iranadian (iovernment then an-

nounced that war ves.sels of the confederation were to cruise al)out

the ports c1os«h1 to connnerce for the j)urpose of seizing vessels which

should Ih^ found violating the closure which had Ikhmi decreed. It

appears from Mr. Seward's note of acknowledgment to Senor Pombo,

dated April 0, 18(51, that the aimouncement then made was inter-

preted as a declaration that certain named j)orts were * in a state of

blockade which should be reiulend effective hij national cenftels, and

of which due {)ublic notice had been given.'

" While the (Jovernment of the Tnited States, in 1801, thus con-

firmed the doctrine it had consistently maintained from the earliest

days of the Repul)lic, that nonpossesscd ports might Ih' effectually

closed by a maritime l)l<)ckade, the British (lovernuient then contro-

verted the right of New (irenada to resort to such reuiedy. Answer-

ing an impiiry in the House of C\)nHn()ns, June '21. 18(51, Lord fJohn

Russell, the s<'cretary of state iov foreign affairs, said :

"*
' The (iovernment of New (Jranada has announced, not a blockade,

but that certain ports of New (iranada aiv to 1k' ch)st>d. The opinion

of Her .Majesty's (Iovernment, after taking legal advice, is that it

is iK'rfectly comjH'tent to the government of a country in a state

of tran(|uillity to sjiy which ports shall Ih' ojkmi to trade and which

shall l)e closed; but in the event of insurn'ction or civil war in that

country, it is not competent for its government to closi* the ports

that are (fe faeto in the hands of the insurgents, as that would Im' a

violation of intermit ional law with regard to i)lockades."

" His hirdship added that orders had i)een given to the British

naval commanders in the ('ariijU'an Sea ' not to recognize the closing

of thest! ports." (Se<^ Parliamc'Utary Debates, cited in Lawrencv's

Wlu'aton, 'Jd annotated ed., notes, pp. 4t>, 47. 4S.)

"When in 18(51 the <-ivil war in the I'nited State- broke out. this

Government maintained the |>osition that the nnniicipal closure of
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domestic ports in the hands of the Confederate forces was a legitimate

incident toward the maintenance of an effective blockade by sea. This

was opposed by the British Government, and in the correspondence

which then took place Lord John Russell repeatedly announced to Mr.
Adams the same rule as he had previously announced with regard to

the Granadian decree; and he finally appealed to his answer in the

New Granada case for the purpose of showing that it was intended

to make the rule universal. (United States Diplomatic Correspond-

ence, 1861, pp. 90, 95, 117, 120, 177.) The British ministry ultimately

went to the extreme of declaring that they would consider such a

municipal enactment (that of the closure of non-possessed ports) as

null and void, and that ' they would not submit to measures taken on

the high seas in pursuance of such decree.' (Parliamentary Papers,

1862, North America, No. 1, p. 72; Lord Lyons to Lord J. Russell,

August 12, 1861.)

" In a speech of Mr. Cobden, made on October 25, 1862 (cited in

Lawrence's AMieaton, 2d annotated ed., p. 823, note), he said:

" ' It has been distinctly intimated to America that we do not

recognize their municipal right in the matter; and if they were to

proclaim, for example, that Charleston was not to be traded with, and

did not keep a sufficient force of ships there, we should go on trading

with the town just as if nothing had occurred. It is only upon con-

dition that the blockade shall be effectively maintained as between

belligerents that the European powers recognize it at all.'

"A recent authority, J^rofessor Perels, judge of the imperial admi-

ralt}^ court in Berlin, in a treatise on international maritime law.

published in 1882, writes thus

:

" ' The embargo of domestic ports, no matter by what measures or

for what purpose it takes place, as it has not the character of a real

blockade, can not have the same consequences. It can indeed without

question be maintained, in case of need, by means of the employment

of force against such neutral ships as do not choose to acquiesce in it

;

likewise a seizure of such neutral ships as do not find themselves pre-

pared to submit to the measures of embargo must be considered as

allowable, and it must be held in the case of active resistance that even

the destruction of such ships is allowable in accordance with the rules

of war ; but it is inadmissible, because not grounded on international

law, to condemn as good prizes on account of their cargoes neutral

ships resisting such embargo.' {Op. cit., sec. 52.)

"And it is conceded by this eminent authority that there can be,

without blockade, no closure of a port not in possession of the

sovereign issuing the decree.

" The legislation by the Congress of the United States in 1861

relative to the closing of the ports of the South held by the Con-
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federate armies was really conditioned on a blockade. As Mr. Seward
wrote to Mr. Adams, July 21, 1801—

" ^ The law only authorizes the President to close the ports in his

discretion, according as he shall regard exigencies now existing or

hereafter to arise. ... The passage of the law, taken in con-

nection with attendant circumstances, does not necessarily indicate

a legislative conviction that the ports ought to be closed, but only

shows the purpose of Congress that the closing of the ports, if it is

now or shall l^ecome necessary, shall not fail for want of power
explicitly conferred by law. (United States Diplomatic Corre-

spondence, 1861, p. 120.)'

'• Under the authority so conferred certain ports were closed by

formal proclamation of blockade which it thereupon became incum-

bent upon the (jovernment of the United States to maintain ef-

fectively according to the prescriptions of international maritime law.

''After careful examination of the authorities and precedents bear-

ing upon this important question, I am lx)und to conclude, as a

general principle, that a decree by a sovereign power closing to

neutral commerce ports held by its enemies, whether foreign or

domestic, can have no international validity and no extraterritorial

effect in the direction of imposing any obligation ui)on the govern-

ments of neutral powers to recognize it or to contribute toward its

enforcement by any domestic action on their part. Such a decree may
indeed be necessary as a municipal enactment of the state which pro-

claims it, in order to clothe the executive with authority to proceed

to the institution of a fornuil and effective blockade, but when that

purpose is attained its power is exhausted. If the sovereign decree-

ing such closure have a naval force sufficient to maintain a l)lockade.

and if he duly proclaim such a i)lockade, then he may seizr, and sul)-

ject to the adjudication of a prize court, vessels which nuiy attenipt

to run the l)l<Kkade. If he lay an embargo, then vessels attempting

to evade such embargo may Ih' forcibly repelled by him if he 1k' in

possession of the jxirt st> clos«'d. Hut his decree (losing ports which

are held advei-s«dy to him is, by itself, entitled to no international

resjK'ct. Were it otherwise the <le farto and titular sovereigns of any

determinat<' country or region might U'tween them exclude all mer-

chant ships whatever from tlu-ir |)orts, and in this way not only ruin

thos«* engaged in trad** with such stat»*s, but cans*' uuich «liscouifort

to the natitms of the world i)y tlu' exclusion of n«'ccssary |»i(>(liicts

found in no other nuirket.

"The decree of closure of certain named jxirts of Coloiiil>i:» con-

tains no intinuition of an ulterior pur|K>se to resort to a |)!o<liiiuied

and effective blockade. It nuiy, therefore, l>e premature to treat

your announ(vment as importing su<h ulterior measures; but it givi's

me pleasure to declare that the (Jovernment of the United States will
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recoo:iiize any effective blockade instituted by the United States of

Colombia with respect to its domestic ports not actually subject to

its authority. This Government will also submit to the forcible

repulsion of vessels of the United States by any embargo which

Colombia may lay upon ports of which it has possession, when it

has power to effect such repulsion. But the Government of the

United States must regard as utterly nugatory proclamations closing

ports, which the United States of Colombia do not possess, under

color of a naval force which is not even pretended to be competent

to constitute a blockade. . . .

" It may not be improper to recapitulate in somewhat more of

detail the historical attitude of the Government of the United States

in regard to the question of closing non-possessed ports, in order that

its consistency may be quite evident to you.

"As early as April 21, 1861, when Mr. Lincoln's administration

had only been in office six weeks, but when it was already apparent

that the secession movement then begun would speedily have posses-

sion of most of the ports of the Southern States, Mr. Seward

addressed a circular to the ministers of the United States in Europe,

in which he declared the adhesion of the United States Government

to the ride that ' blockades, in order to be binding, must be effective

;

that is to say, maintained by forces sufficient really to prevent access

to the coast of the enemy.' (United States Diplomatic Correspond-

ence, 1861, p. 31.)

" When President Lincoln proclaimed, as he did on the inception

of the civil war, a blockade of the Southern coast, the proclamation

was followed by an announcement to France and to England that

the blockade would be effective in the above sense; and it is impor-

tant to observe that, enormous as were the profits to be gained by

Ijlockade running and doubtful as was at least the friendliness of

(;ertain European courts toward the United States, not one of the

maritime powers of Europe complained that the blockade was not

effective.

" Congress, it is true, adopted a few weeks later a municipal statute,

as hereinbefore stated, authorizing the President, at his discretion,

to close the Southern ports; but as to this measure the following

observations are to be made: (a) The closure was to be a domestic

act, incidental to the blockade, the permanency of which as a general

measure during the civil war the President had already announced

to foreign sovereigns, (h) It was to be effected in part by land

forces, (c) Its institution was conditional upon the discretion of

the President, which discretion was never exercised.

" It is as thus qualified and explained that Mr. Seward refers, in

his correspondence with Mr. Adams and Lord Lj'ons, to the statutes
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in question, but it is impossible not to see, in Mr. Seward's references,

a latent appeal of great force against the action of those European
powers which, at the Ijeginning of this century, did not hesitate to con-

vulse and devastate the world by decrees and orders in council closing

ports they did not possess. They did this in the face of vehement and

almost supplicatory remonstrances from the United States, and
forced this (lovernment, then young in the family of sovereignties,

and naturally desirous of peace with all, most reluctantly and at

great cost of blood and treasure to undertake, as at last the sole mari-

time contestant, wars against Great Britain and France to maintain

the freedom of the seas and the invalidity of paper blockades.

" With this unimpeachable record !x»hind us, no tangible objection

could Ih» made to the validity of a blockade which was effective

enough to keep off multitudes of the most skillful navigators of those

countries from the Southern ports of the United States, and the

appeal had its immediate and inevitable effect. (Jreat Britain and

France, on the one hand, ceased to contest the validity and efficiency

of the blockade of the Southern ports, and united, on the other hand,

in the most solenm repudiation of the position formerly taken by

them, that a belligerent can, by mere decree, give binding interna-

tional effect to the asserted closure of a port he d(x»s not hold. And
that ports not so possessed can not l)e closed, even by their legitimate

sovereign, without the concomitant of a duly announced and effective

blockade, may be accepted as now an established rule of international

law."

Mr. Bayard. Set', of State, to Mr. Re«frra. Coloinhtan luiii.. April 24. l.KS.">.

For. Ilel. l.SS.-.. 2r4.

The passaj;*' from INmvIs's work on international maritime law. translattMl

at p. l!.".«; of the Foreign Relations of the Initeil States for 1SS."».

s«H»nis to refer to the closure by a >;overnmeiit of ports in its own

lM>ssession. and not in the iK>s.session of insurgents. The lan;:UaKe

(•'rtaiidy Is not siK^-itic on this i)oint. hut such evidently is the eon-

stnictioti pla«-e«l uintn It In Mr. Baynnl's note, in which It Is deelannl

to 1k» i-onciHhHl by I'erels that there <-an l>e. without Itloekade. n«)

closure of a iH)rt not in the iK>ssession of the sovereiirn issuing the

d«H-ri'e. It is also to Ik- ohserv«Ml thai IV'rels. in referring tt) meas-

' ures of fonv, admits their empIoym«Mit only as a means of prevjMit-

iuK an actual eiitrami- into the <los4>d |»ort. and dls<laims the i<lea

tliat tlie attempt«tl entran<-e can Iw ctMisidensl as heinn in itself an

offensive or crUnlnal iK-t. since he d«H-lares that a vi'ssel whi<-h has

lieen sei/.e«l in onler to prevent lier entrants <'an not Im» ctuidenuuMl

as prize.

"Your despatch No. <» of the listh of .March last, has Ikm'U nH-«>iv«Hl. It

refers to a d«M-r«H> of the <'oloml)ian <;overnment closing those of the

|M>rts of that Kepuhllc which may Im> in poss«'sslon of insurjrent.s.

Your ct»urse in proteslin;; atjalnst thai measure was prmlent and is

npprove«l. it iM-iny In accordanc*' with the views of tlie I>ep.irfmeiit

UH to the puhll«- law and the treaty UMween the Inlt.-rl States and
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the Republic of Colombia." (Mi-. Evarts, See. of State, to Mr. Koppel,

consul at Bogota, No. 9, May 29, 1877, 86 MS. Desp. Consuls, 136.)

"Assuming that the Colombian Government is in possession of the ports

which it has oi'dered, by the decree you conmient on, to be closed to

sailing vessels, and that there is in the closure no discrimination

against the United States, there are no grounds on which the Gov-

ernment of the United States can at present interi>ose for the removal

of such closure. A sovereign has a right, at least temporarily, to

close his ports, or a portion of his ports to foreign trade, nor is such

a closure invalidated by the fact that it extends to only certain

classes of vessels.

" From information, however, received at this Department from the

consul-general at Panama, it may be inferred that the closure is only

for temiwrary purposes, and therefore that it may be hoped the griev-

ances of which you complain may be soon removed." (Mr. Bayard,

Sec. of State, to Mr. Mason, Dec. 20, 1886, 162 MS. Dom. Let. 393.)

" In your despatch No. 233, of December 14, you stated that you

had received a copy of a decree, issued by the so-called National As-

sembly of Constituents, a copy of which you inclosed. By this decree

it is stated that the National Assembly of Constituents, ' considering

that all free and independent countries have the right to close to for-

eign commerce one or several of their ports, decree the ports of St.

Marc, Gonaives, Port de Paix, and Cape Haytien are provisionally

closed to outside commerce, and the right of changing ports (echelle)

granted to Grand Saline, Mole and Fort Liberte are suppressed.'

" It has not been deemed necessary heretofore to refer to this matter

in detail, but, in connection with the question of the validity or effect-

iveness of the blockade, it may be well to point out that this Govern-

ment, following the received tenets of international law, does not ad-

mit that the decree of a Government closing any national ports in the

possession of foreign enemies or insurgents has any international

effect unless sustained by a blockading force sufficient practically to

close such ports. This question was fully considered by me in 1885,

at a time when the Republic of Colombia attempted by proclamation

to close certain of its ports to foreign commerce; and in my note of

April 24, 1885, to Mr. Becerra, published in Foreign Relations of

that year, page 254, the question was fully discussed, and the views

therein expressed I now reiterate.

" You will also notify the authorities at Port au Prince that this

Government will in due course present demands for indemnity for

losses sustained or that may hereafter be sustained by reason of the

refusal of those authorities to clear vessels for the ports declared to

be blockaded while no actual blockade in fact existed. It is intended

that a notice only should now be given, and the formal demand may
await a more settled condition of affairs in Hayti."

Mr. Bayard, Sec. of State, to Mr. Thompson, min. to Hayti, No. 156, For.

Rel. 1889, 494, 496.
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" Minister for foreign affairs Nicaragua notifies closing Atlantic ports oc-

cupied by rebels. If any question affecting American vessels arises,

consult note to Colombian minister. Foreign Relations. 188.">, 2o4."

(Mr. Hay, Sec. of State, to Mr. Merry, uiin. to Nicaragua, tel., Feb.

10, 1809, For. Rel. 18W, .">48.)

See, to the same effect, Mr. I lay. Sec. of State, to Sec. of Navy, March 13.

1899, 235 MS. Dom. Let. 41G.

President Balmaceda, by a decree of April 1, 1801, declared " the

ports of Chanaral, Taltal, Antofaga.sta, TiK'opilla. Iqiii<iii»'. Caieta

Biiena, Junin, Pisagua, and all intermediate lanilinj; i)laces, are

closed to commerce as long as . . . [they] may remain in poss<»s-

sion of the revolutionary party." Lord Salisbury, on being advised

by telegraph of this decree, cabled to Mr. Kennedy, British ministei- at

Santiago, on April 10, " to inform the Chilean Government, without

delay, that Her Majesty's Government can not admit their right to

close by municii)al decree ports in the effective pos-ssesion of the Con-

gres.sional party, or to impose fines or penalties on ships which, in

the ordinary and regular course of trade, have visited such ports, or,

generally, to inflict iHMialties under the decree." Mr. Kennedy was

also to state that the Chilean Government would be held responsible

for any loss or damage caused to British subjects under the decree,

;ind that instructions had Ix'en sent to the British naval officers iu

Chilean waters " to protect British vessels from molestation on such

grounds."

Parliamentary Paper. Chile, No. 1 (1892). 02, r»8, 122.

The (Jerman minister at Santiago was al.so instructed to protest against

the de<ree. (Id. 7."». 81.

»

In view of the fact that the .Xnierican minister at Santiago rc|H>rtiHl

that he had "olttMine<l full and frien<lly assuraixt^ that Anu'rican

ves.s«'ls will not be subjiH-tinl tit any inconveniences." the sending of

any informal instructions to him on the subj*"!-! was reiidercil nnniN--

essjiry : but. on tirst iicaring of the de<T»'4'. the (Jov^'riunent of the

UnlttHl States res«»rve<l the right to i-onshler uimmi the facts aiitl the

law any case that might arise under it. (For. Uel. 18!H, 109. \44.)

The British (lovenniicut aj)pears to have di-awn a clear distinction

iK'twtH'n tiie riglit of the Chih'an (lovcrMuient to enforce the decree

by measure's analogous to l>l<K-kade and its right to refus*' cK'araiices

to ves.sels for the ports dechire<l to Im' c1«>s«'<1. Sir T. H. Sanderson.

under secretary of state, replying, on April 11. isiU, to an in(|iiiiy of

the Liver|KK)l ShijKiwners' As.s<K'iation whether tin' Chilean (io\ciii

ment was justified in refusing clearan<'es for poits north of the Cha-

naral to British vess<'ls in the southern ports of Chile. state<| that Lord

Salisbury was "not aware of any rule of international law whi<h

woidd prevent the Chilean (lovernment. inider I'xisting <ircuni-

stances, from refusing clearance to any port lying in Chilean terri-
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torv so long as the refusal applies to all foreign vessels alike ;"' that

it was " entirely within the competence of the Chilean Government

to decide whether such a step is, in their interest, necessary or not;"

and that " the inconvenience which, unhappily, it must cause to

neutrals, does not in itself furnish Her Majesty's Government with

an}' ground for resistance or remonstrance."

May 1, 1891, Lord Salisbury telegraphed to Mr. Kennedy that much
inconvenience and loss were being caused to British shipowners by the

refusal of the Chilean authorities to grant clearances for the northern

ports, and that strong complaints were made. " In addition to the

loss arising from the interruption of voj^ages and consequent breaches

of contract, it is represented," said his lordship, " that the vessels them-

selves are deteriorating, and the anchorage at Valparaiso is consid-

ered unsafe in winter. I have to request you to call the attention

of the Chilean Government to this state of things, and ask whether

something can not be done to remedy it. You should warn them that

claims, which threaten to be very large, are already being prepared,

based upon the provisions of Article XVII. of the treaty of 1854

between Great Britain and Chile."

Ma}' 9, 1891, Lord Salisbury wrote to the Liverpool Shipowners"

Association that, while the British Government was willing to do

what was in its power to protect British vessels from illegal inter

ference, it could not " undertake to shield them from any legal action

to which they may be liable while within Chilean jurisdiction, or upon

their return to it, for having sailed Avith a false clearance, or without

a clearance at all."

June 2 Mr. Kennedy reported that British mail steamers received

a subsidy from the Chilean Government, and, unlike other steamers

belonging to foreign companies, were obliged to make Valparaiso

their port of departure and arrival for the transshipment of passengers

and cargo, and that, under the circumstances, he had advised the

Pacific Steam Navigation Company to comply with the wishes of the

Chilean Government for a short period. Lord Salisbury, writing

to him on the 23d of July, approved his action. It seems that

little by little the Government, without withdrawing the decree, suf-

fered its provisions to be disregarded, and that as early as the Irth of

May Mr. Kennedy obtained permission for the clearance of vessels for

foreign ports without any written pledge or bond binding them not

to call at revolutionary ports. On the 27th of July Mr. Kennedy
reported that the Chilean Government finally became convinced that

the prohibition was ruining the wheat trade of the country, since the

revolutionary ports were obtaining supplies from California, and even

from Australia, and that he had been able to arrange with the minister

of finance that cargoes of food supplies might be shipped subject to
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a bond for twice the value of the cargo and upon a written assurance

on his part that the cargo should l^e protected from molestation on

the part of the revolutionary squadron. His action was approved.

I'arliiinientiuy Taper. Chile. No. 1 (1892). 77. !K>. \m, i:u. 14^. 14.".. ir>4.

157. 17!>. !!«>. 2i:'.. 2:{0. 2:i4-2:«.

With reference to a decree of President Balmaceda, declaring cer-

tain ports in the possession of the Congressional Party in Chile to

be closed to commerce, the Xorth (rerntttn Otiz^'ftr, in an article which

was understood to reflect the opinion of Prince Bismarck, declared

that it would be necessary to contest the right to use constraint against

r.eutral vessels trading with ports which the (lovernmenl had not the

force etfectually to blockade. It was understcMxl that other foreign

powers took the same view, and the decree of President Balmaceda,

to which objection was taken, was revoked.

Calvo, Droit Int. VI. S 428.

Augu.st '2fi, 189'2, there was is.sued at Caracas an executive decree

declaring the custom-houst»s at Ciudad Bolivar and Puerto Cal)ello

to be " suj)pressed." Most of the membi'rs of the diplomatic corps,

wrote Mr. Scruggs, then United States minister to Venezuela,

"attach so little importance to it as to refuse to even transmit it to

their resjx^ctive governments, while none of them regard it as lx»ing'

anything more than a mere bt'utum fultmn of an important faction

against its rival, who is now, and has l)een for weeks past, in actual

possession of the ports named."

The Department of State replied :

" Your conunents indicate that you hav«' formed a just opinion of

the ineffectiveness of such a measure undei- existing ciicumstanco.
" Quite recently, on the cwcasion of a similar measure being (le( ree«l

by the (lovernment of Honduras, pur|)orting to clos*' tbe custom-

l)ous«* at Trujillo and La Ceil>a. which were at tbe time in full |)os>«'s-

sion of insurg»*nt fora»s, I in.structed Mr. Paclieco as follows:

" ' Should this measure a|)ply to any ports of which in>nrg«'nts may
gain poss«*ssion. it wouUl of conrs<' involve the (piestion of iilockade of

ports held by insurgents, as in Chile during the late revolution.

"'The closun* of dom«'stic ports actually occu|)ie»| and atlmini>-

lered by the titidar government, is in itx'lf an extreme ni«'a>nre.

working in nniny <*as«'s hardship to fon'ign coumierce: but i> entitled

to resj)ect so long as it may U* duly <'nfor<'e<l by adecjuate mean-."
"'

•Mr. S<rHK«s. iiiin. t(» Veiiezuelii. to .Mr. F<»s|er. Se<-. of Slnti-. Sept. 7. IMC.

For. Hel. IS'rj. «;21 : .Mr. Foster S*-*-. of Statf. I<. .Mr. Scni;:^'^. miii. t<»

VeiU'Zliela. S«|»t. 24. 1S!»2. id. C.l.V

StH». alHO. 1*1. •i2t>-«'»:V4. (UCi. wlieri' a re|Mirl is u'ivcii of tin- aitioii of ilic

v. S. S. K< III Hill III ill <-<iiivii\iim tin* American niaii st<Miii»T I'lnlu

dvllihin into l*uert«» CalH-lio.
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In 1893 the Government of Nicaragua notified the Pacific Mail

Steamship Company that its steamers must not call at San Juan del

Sur. In view of the fact that the company was obliged under its con-

tract with the United States to deliver mails at that port and that no

notice of its blockade had been given, the company asked to be

instructed as to whether the order of the Nicaraguan authorities

should be obeyed. As the port in question was understood to be in

the hands of the insurgents, the Department of State declined to

instruct the company that its steamers should call there, and advised

the Postmaster-General of its action. Subsequently the Government

of Nicaragua declared the port of Corinto to be closed to shipping

and ordered the steamers of the Pacific Mail Steamship Company
not to touch there for the time being.

Mr. Gresham, Sec. of State, to the Postmaster-General, May 22, 1893, 192

MS. Dom. Let. 85 ; Aug. 15, 1893, 193 id. 158.

During the revolution in Venezuela, in 1899, when the Castro Gov-

ernment sought by a decree to close Puerto Cabello, which was in the

hands of the opposition forces, the American and British naval offi-

cers then in Venezuelan waters took possession of the papers of ves-

sels of their respective nationalities and granted them clearances

when needed. It was said not to have been uncommon in Venezuela,

in time of revolution, for American and other naval officers to grant

clearances to vessels of their respective nationalities under such

circumstances.

For. Rel. 1899, 784, 788.

" I have the honor to acknowledge the receipt of a communication

from the State Department, dated August 15, 1900, transmitting a

copy of a note addressed to the Secretary of State by the imperial

German ambassador at this capital, w^herein complaint is made
against the orders of the military government of the Philippine

Archipelago, whereby commercial intercourse with the inhabitants

of the Sulu Islands was at one time prohibited and subsequently re-

stricted to the ports in the possession of the military forces of the

United States, in which ports it is subject to certain regulations.

" I note your statement that you ' shall be glad to transmit to the

embassy your reply to its expressed hope that the military orders

of which complaint is made will be rescinded.'

" Repljdng to your communication, I have the honor to state as

follows

:

" The Sulu Islands are now subject to military occupation. The
right of the commander of the occupying force to regulate or pro-

hibit trade with territory so occupied is one of the recognized and

well-received laws and usages of war and nations. (9 How. (U. S.),
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615; Lieber's Instructions to American Armies in the Field, sec. 5,

clause 1; Bluntschli, I., sec. 8; Manning, p. 167; Birkhimer, p. 'JOl.)

" In addition to the maintenance of military occupation of the

Sulu Islands the military forces of the United States are engaged

in suppressing an insurrection in a portion of the Philippine Archi-

pelago accessible from the Sulu Islands. The military authorities

conducting the military operations against said insurrection were at

one time of the opinion that a military necessity existed for prohibit-

ing commercial intercourse between the Sulu Islands and the outside

world. Thereupon Admiral Dewey, as commander of the military

forces of the United States in the Philippines, in June, 1899, issued

the following order

:

'•
' All trade with the Philippines is prohibited, except with the

ports of Manila, Iloilo, Cebu, and Bakalota. Ships are hereby

warned to go nowhere else in the Philippines.'

" Subsequently this order was modified by General Orders, No. 73,

series of 1899, dated December 26, 1899; (Jeneral Orders, No. 30, se-

ries of 1900, dated March 10, 1900, and General Orders, No. 34, series

of 1900, dated March 13, 1900. Copies of said orders are herewith

inclosed.

" The military authorities in command of the United States mili-

tary forces in the Philippine^s are of opinion that the restrictions and

regulations upon trade with the Sulu Islands, now enforced pur-

suant to said orders, are essential to meet the military necessity

occasioned by the insurrection.

" These restrictions and regulations are emergency measures, and

should be so considered. They are not intended as an evidence or

declaration of the permanent policy or practice of the United States

when the condition of j)eace shall prevail in the Philii)pines,"

Mr. Root, Sec. of War. to Mr. Hay, Set-, of State. Oct. !.">, 1!)(K». Mauoon's

IleiM)rts. 'Xirt. StH". also, another It'tter of sanio to same, same tlate,

ami of similar punxtrt. id. .'{.'{(i-Ji^JH.

Se<» Mr. Hay, Sec. of State, to Herr von Holleheii. (loriiian ambass., Xo.

.'>;{7, .lau. IS, IJHM), MS. Notes to (Jermaii Lej?. XII. .>{<;.

" To closer ports which are in the hands of revolutionists by govern-

mental decree or order is imijossible inuler international law. It

may in a proj)er way and under proper circumstances and conditions

in time of peace declare what of its jnirts shall be open and what of

them shall 1m* closed. But when thes*' ports or any of thcin are in the

hands of foreign belligerents or of insurgents, it has no power to

close or to open them, for the palpable reason that it is no iongei- in

control of them. It has then the right of blockade alone, wjiich can

only l)e declared to the extent that it has the naval power to niaUc it

ctfective."
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Plutuley, umpire, case of Compagnie Generale des Asphaltes de France.

British-Venezuelan Mixed Commission, protocol of Feb. 13, 1903,

Kalston's Report, 331, 3::}6-337 ; citing Wharton, Int. Law Dig., §§ 359,

301 ; Hall, Int. Law, 727 ; Glass, Marine Int. Law. 105-107.

The same principle was followed by Duffield. umpire, in the case of the

Orinoco Asphalt Co., German-Venezuelan Mixed Commission, proto-

col of Feb. 13. 1903. Ralston's Report. 586.

When, in 1903, the Dominican Government declared certain ports, which

had fallen into the hands of revolutionists, to be closed to mari-

time commerce, the American diplomatic representative at Santo

Domingo City declined to recognize the closure of any of the ports

in question except by an effective blockading force. (For. Rel. 1903,

396, 405.)

IV. BREACH OF BLOCKADE.

1. Notice.

- § 1272.

Article 18 of the treaty between the United States and Great Britain

of 1704 provides that every vessel may be turned away from every

blockaded or besieged port or place, which shall have sailed for the

same without knowledge of the blockade or siege; but she shall not

be detained, nor her cargo, if not contraband, be confiscated unless,

after notice^ she shaU again attempt to enter; but she shall be per-

mitted to go to any other port or place she may think proper. And
this treaty is conceived to be a correct exposition of the present law of

nations upon this point. The intention must be manifested in such

manner as to be equivalent to an attempt.

Fitzsimmons v. Newport Ins. Co. (1808), 4 Cranch. 185.

In the absence of such a treaty, the courts do not require notice : Field's

Code Int. Law. § 892. citing 1 Kent Com. 150 ; The Circassian, 2 Wall.

135; Wheaton on Capture, 193-207; The Hallie Jackson, Blatchf.

Prize Cases, 2, 48; The Empress, id. 175; except where the vessel sails

without a knowledge of the blockade ; The Nayade, 1 Newb. Adm. 366.

A vessel sailing ignorantly for a blockaded port is not liable to con-

demnation under the law of nations.

Yeaton v. Fry (1809), 5 Cranch, 335.

January 5, 1804, the British Admiralty announced, with reference

to the blockade of the islands of Martinique and Guadaloupe, that

orders had been sent to the British forces " not to consider any block-

ade of those islands as existing unless in respect of particular ports

which may be actually invested, and then not to capture vessels bound

to such ports unless they shall have been previously warned not to

enter them." The blockade having subsequently been extended to

Curasao, Mr. Merry, the British minister at Washington, informed
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the United States Government that he could not doubt that the

blockade of that inland would bo '' conducted conformably to the

instructions," or orders, given with reference to Martinique and

Guadaloupe. Held, that the master of an American vessel was, under

the circumstances, excusable for proceeding towards Curacao for the

purpose of inquiring whether the blockade still continued. The
court expressly reserved any opinion as to what would have been the

effect of the master's conduct if the communication by Mr. ^lerry had
not been made.

Maryland Ins. Co. r. Wood (1813), 7 Cranch, 402.

Under the proclamation of the President of April 19. 18()1, only

those who are ignorant of the blockade are entitled to the warning

and indorsement mentioned in the proclamation.

The Revere (18«1'), 2 Sprague, 107.

The provision in the President's proclamation of the 10th of April,

1861, for warning vessels which approached the blockaded ports with

a view to entering, did not protect a vessel that sailed for a blockaded

port with knowledge of the blockade.

The Hiawatha, 2 Black. 077 ; The Admiral, .J Wall. W3.

It is a settled rule that a vessel in a blockaded port is presumed to

have notice of a blockade as soon as it commences.

The Prize Cases. 2 Black, U35.

Notice may be expres.s, to a particular government, or to a ship, or

it may l)e inferred from all the facts, among which notoriety is to be

especially considered. To i)roceed to the mouth of the blockatted

port on the plea of there seeking information, exposes the vessel to

serious suspicion of knowledge of i)lockade, and the mere hovering

around a blockaded port, as if to seize some unguarded point to enter,

is ground for seizure.

See The Cornelius, 3 Wall. 214.

Knowledge of a i-ecently established blockade may be inferred from

facts.

The Herald. 3 Wall. 7<58.

The bark Pilgrim, owned two-thirds by citizens of New Orleans

and the other third by citizens of New York and Connecticut, and

with a cargo consigned to ownei^s in New Orleans, left Bordeaux,

France, about May H, 1861, after news )f the blockade of the southern

ports had reached that place, so that the xVmerican consul would give
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no papers to vessels bound for such ports. In passing the Bahamas
the Pilgrim obtained full information of the blockade. The master,

however, continued on his voyage, and on July, 1861, was captured by

the blockading vessels of the United States, the bark having run

aground in one of the passes of the Mississippi in an attempt to enter

the port of New Orleans. Held^ That the cargo and two-thirds of

the vessel were liable to confiscation as enemy's property, and the

remainder for illicit trading with the enemy.

United States v. Hallock (1864), 154 U. S. 537.

June 29, 1898, the steamer Adula^ 372 tons, belonging to the x\tlas

Steamship Companj^ a British corporation, was captured by the

United States steamship Marhlehead^ on the charge of an attempt to

run the blockade established at Guantanamo Bay, in Cuba. She

Avas proceeding at the time under a charter, entered into on the pre-

ceding day at Kingston, Jamaica, to one Solis, a Spanish subject, at

whose disposal she Avas placed for the conveyance of passengers from

the Cuban ports of Manzanillo, Santiago, and Guantanamo to

Kingston. Accomjianying the charter there was a letter of instruc-

tions to the master, signed by the agent of the company at Kingston,

by which the master was advised that on his arrival at Guantanamo,

whither he was to proceed direct, he would no doubt find American

war ships oii the port; and he was directed, when signaled, to stop

immediately and acquaint the commanding officer with the voyage;

in which case, said the instructions, it was not thought that the

officer would object to his continuing into port. The steamer was

condemned, and the sentence was affirmed by the Supreme Court, Mr.

Justice Brown delivering the opinion, the court finding, upon the

facts, that those in charge of the vessel had actual knowledge of the

existence of the blockade, and that their sailing for the port was

therefore unjustifiable, and properly subjected the vessel to condem-

nation.

The Adula, ITG U. S. 361 ; affirming The Atluhi, 89 Fed. Rep. 351.

The President did " not find himself justified in exercising clemency " in

this case.- (Mr. Hill, Act. Sec. of State, to the Attorney-General,

Feb. 13, 19()1, 250 MS. Dom. Let. 651.)

As to the case of the Greenan Castle, at Manzanillo, see Mr. Hay, Sec. of

State, to Sir J. Pauncefote, Brit, ambass., No. 1312, Jan. 13, 1899,

MS. Notes to Brit. Leg. XXIV. 419.

" The British principle which makes a notification to foreign gov-

ernments of an intended blockade equivalent to the notice required

by the law of nations, before the penalty can be incurred " can not be

conceded.

Mr. Madison, Sec. of State, report Jan. 25, 1806, Am. State Papers, For.

Rel. IL 72a
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" In addition to what is proposed on the subject of blockades in

VI. and VII. articles, the perseverence of Great Britain in consider-

ing a notification of a blockade, and even of an intended blockade, to a

foreign government, or its ministers at London, as a notice to its citi-

zens, and as rendering a vessel, wherever found in a destination to

the notified port, liable to capture, calls for a special remedy. The
palpable injustice of the practice is aggravated by the auxiliary rule

prevailing in the British courts, that the blockade is to be held in

legal force until the governmental notification Ixj expressly rescinded,

however certain the fact may be that the blockade was never formed,

or had ceased. You will be at no loss for topics to enforce the incon-

sistency of these innovations with the law of nations, with the nature

of blockades, with the safety of neutral commerce, and particularly

with the communication made to this Government by order of the

British Government in the year 1804, according to which, the British

commanders and vice-admiralty courts were constructed not to con-

sider any blockade of the islands of Martinique and Guadaloupe as

existing, unless in respect of particular ports which may actually be

Invested, and then not to cai:)ture vessels bound to such ports, unless

they shall previously have been warned not to enter them."

Mr. Madison, Sec. of State, to Mes.srs. Monroe and Plnkiiey, ministers to

England, May 17, 18(m;. Am. State Papers, For. Rel. III. 110, 121.

" The words of the commtmication are, ' that vessels must he irarncd not

to enter.' The term irant teelmit-ally imiiorts a distinction hetween

an individual notice to vessels and a general notice hy proclamation

or diplomatic wjmmunication ; and the terms ii(»t to enter tMiually dis-

tinguishes a notice at or very near the hlockaded iK)rt, from a notice

dlrectetl against the original destination or the apparent intention of

a vessel nowise approaching such a i)ort." (Same to same, Feh. ;>,

1807; id. 15:}, 15.1.)

Notification of blockade must Ix; made directly to the governments

of neutral powers.

Mr. Uush. Se<*. of State, to Mr. Corn-H, Portuguese min.. May 28. 1.S17,

.MS. Notes to For. U'gs. 11. 22!>.

On April 10, 182'), the Mexican miuister at Washington requested

the Department of State to give notice of the blockade of the castle of

San Juan (FlTlloa by the Mexican foices. " lie was informed that

such a notification from a neutral was not according to the usage of

nations. It is not necessary to the legality of a blockade maintained

by a competent force and otherwise conforming to the law of nations

that its existence should Im' pronudgated by a neutral."

Mr. Clay, Sw. of State, to Mr. Neale. Oct. 2.'), 1S2.'>, 21 MS. iHmi. Let. 174.

In the cast' of a ves.sel which had run the blockade of \'era Crn/,. in

Mexico, by the Unite*! States, without interference by tlu' bhukading

II. Doc. T).')!— vol 7 5.3



824 BLOCKADE. [§ 1272.

squadron, and which was captured on coming out, it was claimed that

the capture was unlawful because no previous warning of the blocks^dc

was given, by an entry on the papers of the vessel or other mode of

actual notice. As it appeared, however, that the master was fully

aware from the commencement of the voyage of the existence of the

blockade, it was held that no further notice was necessary.

Mr. Webster, Sec. of State, to M. de Sartiges, June 8, 1852, MS. Notes to

French Leg. YL 180; Mr. Hunter, Act. Sec. of State, to M. de Sar-

tiges, July 29, 1852, id. 188.

The case was that of tlie •Jeiine Nelly, as to which see United States v.

Guilleiu, 11 Howard, 47.

See Mr. Buchanan, Sec. of State,' to M. Poussin, Jan. 17, 1849, MS. Notes

to French Leg. YI. 322.

A vessel duly notified of the blockade of St. Juan de Nicaragua, by a

British naval force, had no right to claim damages for seizure for

breach thereof. (Mr. F. Webster, Act. Sec. of State, to Messrs.

H. & D. Cotheal & Co., Sept. 20, 1842, 32 MS. Dom. Let. 420.)

" Neutrals proceeding to such ports can not lawfully be captured for

the mere intent, express or implied, of entering them, but must be

warned off by the blockading force; but after having thus been duly

warned, if they shall again attempt to enter, they are liable to capture

and condemnation as lawful prize."

Mr. Clayton, Sec. of State, to Mr. Bowlin, Jan. 24, '1850, 37 MS. Dom.
Let. 419.

" The safest rule, in regard to the rights of both belligerents and

neutrals involved in blockade, is believed to be contained in the 18th

article of the treaty between the United States and Great Britain of

the 19th of November, 1794, in the follow ing words

:

"
' And whereas it frequently happens that vessels sail for a port

or place belonging to an enem}^, without knowing that the same is

either besieged, blockaded, or invested, it is agreed that every vessel

so circumstanced may be turned away from such port or place, but

she shall not be detained, nor her cargo, if not contraband, be confis-

cated, unless after the notice, she shall again attempt to enter, hut she

shall he permitted to go to any other port or 'place she may think

proper.''

" A similar article is contained in many other treaties between the

Unii;ed States and foreign powers."

Mr. Seward, Sec. of State, to Lord Lyons, British min., Mar. 24, 1862,

MS. Notes to Gr. Brit. IX. 142.

" The treaty between the United States and Venezuela of the 27th

of August, 1800, did not sanction constructive but required actual

notice of a blockade. It is true that this instrument has been termi-

nated pursuant to a notice to that effect from the Venezuelan Govern-
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ment. The stipulation adverted to, liowever. is believed to be bastMl

on public law.''

Mr. Fish, Sec. of State, to Mr. Pile, niin. to Venezuela. No. IS. Nov. 2.3,

1871, United States and Venezuela Claims Couiniission (1895), 450.

The seizure and detention of American vessels with their crews and

property for attempting: to enter ports, due notice of the blockade of

which has not been <]:iven, will he rejjarded '"' as an act of hostility and

Avrong for which the ])rompt release of the vessels and crews, restitu-

tion of the property, and other suitable redress will be insisted upon."

Mr. Bayard. See. of State, to Mr. Preston, Haitian niin.. Oct. '2i\ 1888,

For. lU'l. 1888. I. IKX).

See, also. President Clevelnnd, au'.iual message. Dec. :{. 18SS, For. lU'l.

1888. I. .\iv-xv.

For notice jjiven Ity I'ortiijial of the institution and termination of the

blockade of the port of Quis.seml)o. on .the west coast of Africa, north

of Amhriz. in 1888. so<^ For. IJel. 1888. II. I'iJU, 1395.

See, also, the foIlowinjL; notices of the Itloclcade

:

Of the coast of Abyssinia, from Amphylla to a jmint opiK>site the island

of Dufnein, in 1887. (For. Kel. 1887, (mO.)

Of the blockade inii>osetl by Portujral, Dec. 22, 1888, of ports of Mozam-
bi<iue. lyiiifi between the mouth of the Kovunia and the stnithern

imint of tlie bay of Peniba. (MS. Notes to Portugal. VII. 148.)

Of coast of Dahomey, by France, April 4, 1890. (MS. Notes to France,

X. 197.)

"The Ilaytian Rejnthlic sailed from New York October 4, 1888,

with cargo and mails for Turk's Island, Cape Haytien, Port de Paix,

Miragoane, Au.x Cayes. and Jacmel, and with nuiils for Gonaives,

St. Marc, and Port au Prince. Arrivinir at (lonaives on the K'.th of

October, she sailed on the .same day for St. Marc, and after a brief

stop at that port proceeded to Mira<roane. where she arrived on the

17th, discharged cargo, and sailed for Aux Cayes, where she arrived

on the following day, the 18th. Thence she proceeded to Jacmel,

where she arrived on the l!)th, discharged cargo, and sailed on tiie

same day for St. Marc.

"The decr<H' of lilockade of the i)orts of Cape Ilaytien, (Jonaives.

ami St. Marc was resolved uj)on l)V the i)rovisional government of

Legitime on th<' ir)th of Octoln'r. and made known to the foreign rep-

resentatives in Port au Prince on the following day, but was not i)Mb-

lished in the official pajMT, Le Mointct/r, until the 18th of Octobi'i*.

'* The means of comnnmication In'tween Port au Prince. Miragoane.

Aux Caves, and Jacmel exclude the supposition that news of the pro-

posed blockade could have reached Miragoane i)V Octobei* 17. Aux
Cayes by Octoln'r 18, or Jacmel by the IDtli, and conseijuently the

master of the Flayt'xin Repuhlic could not have U'cn aware of any

proclumution of blwkade when, on October 15), he sailed from Jacmel
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to St. Marc. Indeed, it is known that no notice of blockade was sent

to Jacmel at that time, as that city and district were not in sympathy

with the provisional government of General Legitime at Port au

Prince. Therefore even the usual and ordinary means of communi-

cation between Port au Prince and the ports proposed to be blockaded

had been interrupted.

" When the Ilaytian Repuhlic was entering the port of St. Marc
from the southward, late in the afternoon of the 20th of October, a

steamer was sighted to the northward of the Bay of St. Marc, and it

was afterwards observed that she was firing guns, but for what pur-

pose was unknown.
" Upon arriving^ in the port of St. Marc, the master of the Haytian

Repuhlic was informed by a pilot that the steamer which had been

discerned outside was the Haytian man-of-war DessaUnes, and that

she was blockading the port. This was the first intimation from any

source the captain or any officer of the Ilaytian Repuhlic had of any

blockade.

" The Haytian Repuhlic left St. Marc on the next morning, the 21st

of October, and was captured outside by the Dessalines. ... It

appears that after the Ilaytian Republic had entered the harbor of St.

Marc, on October 20, and there received her first intimation of any

blockade, she made no effort whatever to escape, although she could

easily under cover of night or with her superior speed at any time

have gotten away had her master seen fit to do so or had he had any

ground for supj^osing such action desirable. . . .

" The treaty between the United States and Hayti of November B,

1864, contains the following provisions

:

" 'Article XVIII. And whereas it frequently happens that vessels

sail for a port or place belonging to an enemy without knowing that,

the same is either besieged, blockaded, or invested, it is hereby agreed

by the high contracting parties that every vessel so circumstanced

vaay be turned away from such port or place, but she shall not be

detained, nor any part of her cargo, if not contraband, be confis-

cated, unless, after notice of such blockade or investment, she shall

again attempt to enter; but she shall be jjermitted to go to any

other port or place she shall think proper, provided the same be

not blockaded, besieged, or invested. Nor shall any vessel of either

of the parties that may have entered into such port or place before

the same was actually besieged, blockaded, or invested by the other,

be restrained from quitting such place with her cargo, nor, if found

therein after the reduction and surrender of such place, shall such

vessel or her cargo be liable to confiscation, but they shall be restored

to tho owners thereof.' . . .

" From the above stipulations it is manifest that so far as the pro-

ceedings against the Haytian Repuhlic rest upon a charge of attempt-
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ing to run a blockade, they were in clear violation of the express

terms of the treaty, and wholly improper and inadmissible."'

Mr. Bayard, Sec. of State, to Mr. Preston, Ilaytian luin., Nov. 28, 1888,

For. Rel. 1888, I. 1001.

The Haytiau Government was required to release the vessel and pay an

indemnity.

" 3. Neutral vessels are entitled to notification of a blockade before

they can Ix; made prize for its attempted violation. The character

of this notification is not material. It may Im actual, as by a vessel

of the blockading force, or constructive, as by a proclamation of the

government maintaining the blockade, or by common notoriety. If

a neutral vessel can be shown to have had notice of the blockade in

any way, she is good prize and should be sent in for adjudication

;

but, should formal notice not have been given, the rule of construct-

ive knowledge arising from notoriety should be construed in a manner

liberal to the neutral.

"4. Vessels appearing before a blockaded port, having sailed with-

out notification, are entitled to actual notice by a blockading vessel.

They .should l)e boarded by an officer, who should enter in the ship's

log the fact of such notice, such entry to include the name of the

blockading vessel giving notice, the extent of the blockade, the date

and place, verified by his official signature. The vessel is then to

be set free; and should she again attempt to enter the same or any

other blockaded port as to which she has had notice she is good prize.

'" 5. Should it appear from a vessel's clearance that she sailed after

notice of bhK'kade had l)een communicated to the country of her

port of departure, or after the fact of blockade had, by a fair assump-

tion, l)ecome commonl}' known at that port, she should be sent in as

a prize. There are, however, treaty exceptions to this rule, and these

exceptions should be .strictly observed."

Instructions to V. S. Blockading Vessels and Cruisers, General Orders,

No. 492, .Tune 20. 1898, For. Kel. 1898, 780.

In numerous treaties negotiated by the United States it is provided

that, notwithstanding a diplomatic general notice of blockade, a neu-

tral vessel can not Ijc condemned for blockade ruiming unless .she had

notice en route that the place in question was blockaded. (Treaty

with Sweden, September 4, 181(); July 14, 1Sl>7; with IVussia. May
1, 1828; with (Jreece, December 10, 1837; with Sardinia, November

20, 1837.) In other treaties s])ecial notification is made dependent

on the question of tlie knowledge or ignorance of the j^arty seized.

(Treaty of the United States with (ireat Hritain, November 2S, 17*.).");

with France, SeptemU'r 30. 1800; with Ilayti, Novemlx'r 3, 18G4;

with Italy, February 27, 1871.) " But notwithstanding these treaties.
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the Government of the United States seems to look upon the diplo-

matic notice as superfluous, and to exact in all cases a special notifica-

tion. The instructions of May 1^, 184G, relating to the blockade of

Mexican jDorts prescribe that no neutral vessel entering into a block-

aded port can be captured or detained unless it has received from one

of the blockading squadron special notice of the existence." (Mar-

tens Nouv. rec. IX. 1G7.) The proclamation of President Lincoln of

April 19, 1861, declares that if, with the intention to violate the

blockade, a ship attempts to leave or to enter one of the blockaded

ports, there must be an examination by the commander of one of the

blockading vessels, who shall take due note of the fact and date of

the notice. Lord Lyons to Lord Russell, May 2, 1861 ; Mr. Seward

to the minister of Spain, Archiv. Dip., 1861, ii, 265; iii, 438, 443.

But the American prize courts have not accepted this opinion of the

Executive, and courts have declared that a vessel could be taken prize

without special notice, if the officers of the vessel had knowledge of

the blockade, and were consequently chargeable with bad faith.

(The Circassian, 2 Wall. 135.)

Fauchille, Blocus Maritime (Paris, 1882), 202-204.

For the notification by the United States, in 1846, of the blocliade of the

Mexican ports in the Pacific, see Br. & For. State Papers (1845,

184G), 1139.

"According to the Anglo-American rule, a public notification given by the

belligerent to a neutral government is ordinarily sufficient to convict

all subjects of that government of the requisite guilty intent, pro-

vided that the statements of the notice are fully borne out by the

facts of the actual blockade." (Walker, Science of International

Law, 520, cited by Charles Noble Gregory, in an article on the law of

blockade, 12 Yale Law Review, April, 1903, 339, 341.)

2. Sailing towards Blockaded Port.

§ 1273.

" The fact of clearing out for a blockaded port, is in itself innocent,

unless it be-accompanied with knowledge of the blockade. The clear-

ance, therefore, is not considered as the oflFence ; the persisting in the

intention to enter that port, after warning by the blockading force, is

the ground for the sentence. . . .

" Vattel, b. 3, s. 177, says, 'All commerce is entirely prohibited with

a besieged toAvn. If I lay siege to a place, or only form the blockade,

I have a right to hinder any one from entering, and to treat as an

enemy whoever attempts to enter the place, or carry any thing to the

besieged, without my leave.' The right to treat the vessel as an

enemy is declared, by Vattel, to be founded on the attempt to enter,

and certainly this attempt must be made by a person knowing the

fact."
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Marshall, Ch. J., Fitzsiiuiuous v. Newport Ins. Co. (1808), 4 Craucb, 185,

198^

A vessel sailing from a neutral port with intent to violate a block-

ade is liable to capture and condemnation as prize from the time of

sailing, though she intend to call at another neutral port, not reached

at time of capture, before proceeding to her ulterior destination.

The Circassian, 2 Wall. 135.

That a blockade runner is in delicto from the moment she sails, see The
Galen ( 1901 ) . 37 Ct. CI. 89.

But a mere abandoned purpose, there having been no overt act to

execute it, is not gi'ound for seizure.

1 Kent Com. 147; The .John Gilpin, Blatchf. Pr. Ca. 291.

The approach of a vessel to the mouth of a blockaded port for in-

quiry—the blockade having Ix^en generally known—is itself a breach

of the blockade, and subjects both vessel and cargo to condemnation.

The Cheshire, 3 Wall. 231.

"If approach for inquiry were permissible it will be readily seen

that the greatest facilities would be afforded to ekide the blockade.''

Field, J., The Cheshire, 3 Wall. 231, 23il ; s. p., The Spes. .5 C. Rob. 80;

The Charlotte Christine, ii C. Rob. 101.

Mere sailing for a blockaded port is not an offense, but where the

vessel has knowledge of the blockade, and sails with the intention of

violating it, she is liable to capture. A vessel setting sail from Eng-

land on the 9th of Septeml)er, 1S()1, with actual knowledge of a pro-

clamation which the President of the United States made on the 19th

of the April preceding, blockading certain Southern ports, had no

right, under an allegation of a purpose to see if the blockade existed,

to sail to one of the ports actually blockaded.

The Admiral. 3 Wall. tuc?.

WTiore a clearance of a vessel expressed a neutral port to be her sole

port of destination, but the facts showed that her primary purpose

was to get cargcx's into and out of a port under blockade, the outward

cargo, if obtained, to go to the neutral port luiuied as the one cleared

for, the fact that the vessel's letter of instructions directed the master

to call off the blockaded port and, if he should find the blockade still

in force, to get the officer in comnumd of the blockading ship to

indorse on the vessel's register that she had Ikhmi warned oil' (in

accordance with what the owners of the vessel asserted to be their

undei*stan(ling of neutral rights under the President's proclamation

of the 19th of April, 1861), and then to go to the port for which the
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clearance called, will not save the vessel from condemnation as prize,

she having been captured close by the blockaded port, standing in

for it, and without ever having made an inquiry anywhere whether

the port was blockaded or not.

The Admiral, 3 Wall. 003.

Wliere a neutral vessel, which had apparently set out on a lawful

voyage, was captured, she was restored, the only evidence against her

being that, when captured, she was out of the most direct and regular

course, which was explained by the fact of there having been rough

weather, which made it desirable for her to take the course she did.

The Sea Witch, C> Wall. 242.

" 6. A neutral vessel may sail in good faith for a blockaded port

with an alternative destination to be decided upon by information as

to the continuance of the blockade obtained at an intermediate port.

But, in such case, she is not allowed to continue her voyage to the

blockaded port in alleged quest of information as to the status of the

blockade, but must obtain it and decide upon her course before she

arrives in suspicious vicinity ; and if the blockade has been formally

established with due notification, any doubt as to the good faith of

such a proceeding should go against the neutral and subject her to

seizure."

Instructions to U. S. Blockading Vessels and Cruisers, General Orders, No.

420, June 20, 1898, For. Rel. 1898, 780.

3. Attempt to Enter.

§ 1274.

A British prize sentence, condemning an American vessel, recited

that, the vessel having been cleared for Cadiz, a port actually block-

aded by the British, the master of the brig " persisted in his intention

of entering that port, after Avarning from the blockading force not

to do so." The condemnation occurred in August, 1800. By article

18 of the treaty between the United States and Great Britain of 1794

it Avas provided that if a vessel sailed for a blockaded port AA^ithout

knowledge of the blockade, she might be turned aAvay, but should

not be detained, nor the cargo, if not contraband, be confiscated,

" unless after notice she shall again attempt to enter." It Avas held

that " persisting in an intention " was not an " attempt to enter," and

that the decree did not shoAv a valid ground of condemnation. This

being so, it was held that the parties might look to other evidence in

the case. The facts Avere recited in a special A^erdict, by Avhich it

appeared that the vessel, instead of being first turned away, was,
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though she had no previous knowledge of the blockade, simply

detained, and that her master was drawn into certain conversations

in which he used expressions which might be construed as evidence

of an intention to sail for Cadiz, should he be liberated. These

facts were held not to amount to an attempt again to enter that port.

As to what might constitute such an attempt, the court observed

:

" Lingering about the place, as if watching for an opportunity to

sail into it, or the single circumstance of not making innnediately

for some other port, or possibly obstinate and determined declarations

of a resolution to break the blockade, might be evidence of an attempt,

after warning, to enter the blockaded port."

Fitzsiniuioiis r. Newport Ins. Co. (1808), 4 CntiK-h, 18.'), 200.

No neutral can, after knowledge of a blockade, lawfully enter or

attempt to enter the blockaded port ; and to do so would be a violation

of neutral character, which, according to established usages, would

subject the property engaged therein to the penalty of confiscation.

McCall r. M:irine Ins. Co., 8 Craiuli, .'.!).

Preparations towards entering a blockaded port, such as hovering

around it, with other acts from which an intention to enter may be

inferred, are grounds for seizure, unless the blockade is exclusively

for ingress or egress.

The Coosa, 1 Nowb. Atlni. .30.3; Tlio Hiawatha, Bhitchf. Pr. Ca. 1;

The Eini)ress, RlathcW. Pr. Ca. 17.^); Ilallock. T„t. Law (18(il).

eh. 23, § 23.

If a vesst4 is found without a proper license near a blockading

.squadron, under circumstances indicating intent to run the blockade,

and in such a position that if not prevented she might pass the

blockading force, she cannot thus, flagrante facto, set up as an excuse

that she was seeking the stjuadron with a view of getting an authority

to proceed on her desired voyage.

Tlio .7<)s<'i»hiii(', 3 Wall. 8.3.

A neutral ])rofessing to be engaged in trade with a neutral port

situated so near to a bl()cka<led port as to warrant close observation

by tlie blockading squadron must keep his vessel, while discharging

or receiving cargo, so clearly on the neutral side of the blockading

line as to repel, so far as position can repel, all iuiputation of intent

to break the blockade; and neglect of that duty may well justify

caj)ture and sending in for adju<lication, though it might not justify

a condemnation in the absence of evidence that the neglect was

willful.

The Dashing Wave, .'. Wall. 170.
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A neutral vessel, completely laden with a neutral cargo and at

anchor on the neutral side of a river which washed a blockaded coast,

drifted into hostile waters and was captured while temporarily at

anchor there on suspicion of intent to break the blockade. It was
held that temporary anchorage in waters occupied by the blockading

vessels did not justify caj^ture in the absence of other grounds.

Tlie Teresitii, 5 Wall. 180.

To justify a neutral vessel in attempting to enter a blockaded jjort.

she must be in such distress as to render her entry a matter of uncon-

trollable necessity.

The Diana, 7 Wall. 3.54.

During the blockade of Port Royal in 1861 a Spanish steam vessel,

with the permission of the commander of the blockading squadron, put

into that port in distress, and was there seized as prize of war, and

used by the Government till June, 1862, when she was brought to New
York and condemned. In June of the following year, however, the

Government in the meantime using the vessel, a decree of restitution

was ordered ; but the vessel never was restored. Subsquently the

case was referred to a commissioner to ascertain the damages for the

seizure and detention, and final judgment was rendered by the court

on his award. This judgment was reversed on account of the impro-

priety of one of the items included in the decree of the district court.

But it was held that clearly the vessel was not lawful prize of war or

subject to capture, and that her owners Avere entitled to fair indem-

nity, though it might well be doubted whether the case was not more

properly a subject of diplomatic adjustment than of determination by

the courts.

The Nuestra Senora de Regla, 17 Wall. 29.

4. Evidence.

§ 1275.

Evidence of intent to violate blockade may be collected from bills of

lading, from letters and papers found on board the captured vessel,

from acts and words of the owners or hirers of the vessel and the ship-

pers of the cargo and tlieir agents, and from the spoliation of papers

in apprehension of capture.

The Circassian, 2 Wall. 135.

Intent to run a blockade ma}^ be inferred in part from delay of the

vessel to sail after being completely laden, and from changing the

ship's course in order to escape a ship of war cruising for blockade

runners. A vessel and cargo, though owned by neutrals, may be con-
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demiied as enemy property because of the vessel being engaged in

enemy trade and because of an attempt to violate a blockade and to

elude visitation and search.

The Baigorry, 2 Wall. 474.

Presumption of an intent to run a blockade bj' a vessel bound

apparently to a lawful port may be inferred from a combination of

circumstances.

The Cornelius, 3 Wall. 214.

A vessel sailing through blockaded waters was seized on suspicion

of intent to break the blockade. Besides the fact that her manifest

bore date as of a day when only a part of the cargo was laden,

her bills of health and clearance pointed to one port as her port of

destination, while the captain's letter of instructions required him to

stop at another, not in a direct line, for instructions. The vessel's

bills of health specified six men and no passengers, there being, in

fact, one passenger; and the provisional certificate of registry rep-

resented as sole owner one person, and other papers another. It was

held that these circumstances justified the seizure.

It further appeared that the vessel's name had been changed,

and that her ma.ster had ten months before commanded a blockade

runner. Not only was her ownership in doubt, the ostensible owner-

ship l)eing apparently but a mere cover, but no claim was put in for

her, except by the captain, who put in a chtim for the ostensible

owners, though without instructions from them and only in his

capacity of master. The evidence, too, was very strong that a jM)r-

tion of the cargo was enemy's property. Under these circumstances

condenmation was decreed.

The Jeiuiy, 5 Wall. 18:j.

The ^British steamship Xexcfoundland was seized off the coast of

Cuba July 11), 1808, i)v a United States cruiser on a charge of attempt

to viohite the blockade of Havana. After the pre[)aratory testimony

was taken, an order was made for further pi-oof. and on the sub-

sequent hearing the vessel and cargo were condemne<l. This sentence

the Sui)i"eme Court reversed. The case was one chielly of ^act. It

was alleged that the vessel was loitering with intent to seize an

opportunity to run into Havana; that her usual lights were not dis-

|)Iayed.and that she was out of her i)i-opei' cours<'. These allegations

were disputed, and the court was unwilling, upon the mere concur-

rence of a numlM'r of '' suspicious circumstan<'es," each one of which

"standing alone" could Iw " exj)Iained," to hold that guilt was

established. The court below, in discussing the proof of loitering,
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observed that it fell " very far short " of the inculpatory evidence in

the cases of certain sailing vessels, which the Government had cited

as precedents for condemnation; but suggested that proof less full

and precise might be accepted in the case of steam vessels, owing to

their superior power of movement. " Undoubtedly there is a dif-

ference," said the Supreme Court, " but if steam has increased the

power of blockade runners, .it has increased in greater degree, when
conjoined with the range of modern ordnance, the power of blockade

defenders. We recently had occasion to consider their power, and

decide that a single modern cruiser might make a blockade effective."

It was ordered that the vessel and cargo be restored, but without

costs or damages.

The Newfoundland (1900), 17G U. S. 97; citing the Olinde Rodriguez,

supra.

The case of tlie 'Newfoundland in the court below is reported in 89 Fed.

Rep. 99, 510.

5. Destination.

§ 127G.

See, as to " Continuous voyages." supra, § 1180.

Destination alone justifies seizure and condemnation of ship and

cargo in voyage to ports under blockade; and such destination jus-

tifies equally seizure of contraband in voyage to ports not under

blockade; but in the latter case the ship, and cargo, not contraband,

are free from seizure, except in cases of fraud or bad faith.

The Bermuda, .3 Wall. 514.

For a criticism of this case, see .'{ Phillimore Int. Law (rjd ed.), 400.

A vessel destined for a neutral port with no ulterior destination for

herself, and none by sea for her cargo, to a blockaded place, violates

no blockade.

The Peterhoff, 5 Wall. 28.

As to the case, see 3 Phillimore Int. Law (.3d ed.), 395, 479.

A cargo shipped from a neutral country by neutrals resident the re,

and destined ostensibly to a neutral port, was restored with costs after

capturein a suspicious region, and Avhere the vessel on its outw^ard

voyage had violated a blockade; there having been nothing to fix

on the neutrals themselves any connection with the ownership or out-

ward voyage of the vessel (w^hich was itself condemned), nor any-

thing to prove that their purposes were not lawfiil. But a certain

portion of the cargo, which had been shipped like the rest, except that

the shipper w^as a merchant residing and doing business in the

enemy's country, Avas condemned.

The Flying Scud, G Wall. 2G3.
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A vessel was condtHniied for intended breach of the blockade of the

southern coast, having been found near Great Abaeo Island, with no

destination sufficiently proved, without sufficient documents, with a

cargo of which much the largest part consisted of contraband of war,

and with many letters addressed to one of the blockaded ports, for

which her cliief officer declared that she meant to run.

The Adela, G Wall. 2GG.

6. Egress.

§ 1277.

I
" As to violating a blockade by coming out Avith a cargo, the time

of shipment is very material, for although it might be hard to refuse

a neutral liberty to retire with a cargo already laden, and by that ac<

already become neutral property; yet, after the commencement of a

blockade, a neutral cannot be allowed to interpose in any way to

assist the exjK)rtation of the property of the enemy. After the com-

mencement of the blockade, a neutral is no longer at liberty to make
any purchase in that port. The Betsey. 1 Rob. 1)8; The Frederick

Molke. kl, 72; The Neptunus. id. 170. A neutral ship dei)arting

can only take away a cargo hoiid fde purchased and delivered before

the commencement of the blockade: if she afterwards take on board

:> cargo, it is a violation of the l)locka(le. The Vrouw Judith, id. 1

Hob. l.")0; The Rolla, (> Rob. 8C4. AVhere a ship was transferred

from one neutral merchant to another in a blockaded port, and sailed

out in ballast, she was determined not to have violated the blockade.

The I*«)tsdani, 4 Rob. SI); The JuHVouw Maria Scluoeder, id. note

(a). But a shi]) which had been purchased by a neutral of the

enemy in a blockaded port, and sailed from thence on a voyage to the

neutral country, was held liable to condemnation. The (ieneral

Hamilton, ('» Rob.' (U, And where the vessel was captured on a

voyage to the blockaded port, in ballast, she having sailed for the

j)urpose of bringing away goods which had IxH-ome the propei'ty of

neutral merchants Ix'fore the date of the blockade, she was held

liable to condemnation. The iMile of blockade permits an cf/rc.ss to

ships innocently in the port before the restriction was imposed, and

even with cargoes, if prt'viously laden; but in the case of huinss^

there is not the same reason for indulgence; there can be Jio surprise

upon the parties, and. therefore, nothing short of a ])hysical neces-

sity is admitted as an ade(iuate excuse for making the attem|)t of

entry. The Comet, Edwards. *VJ. .V marine blockade is not \ iolateci

by sending goods to the blockach'd poit, or by bringing them from

the same, through the interior canal navigation of tln» country. A
mere nuiritime blockade, effected by a force operating only at sea.
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can have no operation upon tlie interior connnunications of the port.

The Ocean, 8 Rob. 297; The Stert, 4 Rob. 05. But goods shipped

in a river, having been previously sent in lighters along the coast

from the blockaded port, and under charter-party ^vith the ship

proceeding also from the blockaded port in ballast to take them

on board, were held liable to confiscation. The Maria, Rob. 201.

The penalty for a breach of blockade is remitted by the raising of

the blockade between the time of sailing from the port and the cap-

ture. When the blockade is raised, a veil is thrown over every thing

that has been done, and the vessel is no longer taken in deUcto. The
delk'tunt completed at one period is by subsequent events entirely

done away. The Lisette, Rob. 887. A neutral ship coming out

of a blockaded port in consequence of a rumour that hostilities Avere

likely to take j^lace between the enemy and the country to which the

ship belongs is jiot liable to condemnation, though laden with a cargo,

where the regulations of the enemy Avould not permit a departurt*

in ballast. The Drie Vrienden, Dodson, 209. But the danger of

seizure and confiscation by the enemy, must be immediate and press-

ing. The mere apprehension of possible and remote danger Avill

not justify bringing a cargo out of a blockaded port. The Wasser

Hundt, id. 270, note."

Note of Ayheaton to Olivera v. Union Ins. Co. (1818), 3 Wlieaton, 18.3,

196, 198.

" NoAV, Avith respect to the matter of blockade, I nuist observe, that

a blockade is just as much Aiolated by a Aessel passing outAvards as

inwards. A blockade is a sort of circumvallation round a place, by

Avhich all foreign connexion and correspondence is, as far as human
force can effect it, to be entirely cut off. It is intended to suspend

the entire commerce of that j^lace ; and a neutral is no more at liberty

to assist the traffic of exportation than of importation. The utmost

that can be alloAved to a neutral A-essel is, that having already taken

on board a cargo before the blockade begins, she may be at liberty to

retire Avith it. But it must be considered as a rule Avhich this court

means to apply: that a neutral ship departing, can only take away
a cargo hand fide, purchased and delivered, before the connnenceuieut

of the blockade: if she afterward tal^es on board a cargo, it is a

fraudulent act, and a Anolation of the blockade."

Sir. AVJlliani Scott, in the case of The Vrouw Judith, 1 C. Rob. 151.

Quoted in Mr. Buchanan, Sec. of State, to Mr. Poussin, French min.,

Jan. 17, 1849, in relation to the case of the Jeunc Ac//// (IJnitetl States

v. Guilleui, 11 How. 47), the decision of which by the. United States

district court at New Orleans was reported in the Picayune of Dec.

14, 1847. (MS. Notes to French Leg. YL 122.)

Cited, also, in Mr. Cass, Sec. of State, to Mr. Mason, niin. to France,

No. 190, June 27, 1859, MS. Tnst. France, XV. 455.
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The Jeune Xelly, a French vessel, ran the blockade of Vera Cruz,

Mexico, by the United States forces without interference by the

blockading squadron. On coming out, however, she was ca})tured

by the U. S. S. Hunter., but, being almost immediately afterwards

wrecked, was not brought in for adjudication. The French Govern-

ment presented a claim for damages on the ground that, as the vessel

was permitted to enter the port, she was exempt from capture on

going out unless previously warned by entry on her papers or other

mode of actual notice. The United States declined to admit this

contention, and maintained that nothing short of an intentional

assent (of which there Avas no evidence) on the part of the blockad-

ing force to the entrance of the vessel would have sufficed to give

her inmiunity from the operation of the blockade. " When the block-

ade,'' said the Department of State, " is actually maintained by a

sufficient force, and when the captured vessel, with full knowledge

of its existence, and without the consent of the blockading squadron,

enters the port, the question how far the entry might have been pre-

vented by greater activity or different measures on the part of the

blockaders, is not material and is never examined. The vessel being

thus in port, in breach of the blockade, Avas of course liable to capture

in attempting to pass out."

Mr. IIiiiittT. Art. Sor. of State, to M. de Sartiges. Fiviirh iiiiii.. .July 29,

18."j2. MS. Notes to French Ix>k. VI. 188.

See. also, Mr. Buchanan, Sec. of State, to M. rousshi, .Tan. 17, 1S40, MS.

Notes to French Leg. VI. 188: Mr. Webster, Sec. of State, to .M. de

Sartiges, June 3, 1852, MS. Notes to French I^g. VI. 18().

As to the case of tlie Jciiiic .Vc////, see Fnited States r. Guilleni, 11

Howard, 47.

7. CAITIRK AM) Pknalty.

§ 1278.

" 11. Blockade running is a distinct oft'ense, and subjects the ves-

sel attempting, or sailing with the intent, to connnit it. to seiziuv

without regard to the nature of her cargo. The presence of con-

traband of war in the cargo becomes a distinct cause of seizure of

tlx' vessel, where she is bound to a port of the enemy not blockaded,

and to which, contraband of wai- excepted, she is free to trade."

Instructions to riiit«'d St!it«>s Hicx-kading Vessels and ('ruis«'rs. (Jcncnil

Orders. N<i. 4!>2. .Inne 20. ISMS. For. K«'l. ISOS. 7S1.

The capture of a vessel for violation of blockade may l)e lawful, if

nuide by a national ves.sel, though the latter lx» not part of the block-

ading force.

Ti:.' Memphis. Hintciif. Prize Cases, 2<W».

The ])enalty for breach of l>Iockade is the confiscation of (ln' .shi|).

and, as a general rule, of the cargo. Hut if it Im; clearly established
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b}^ the proofs found on board at the time of the capture, that, at the

inception of the voyage the owners of the cargo stood clear, even from

a possible intention of fraud, their property will be excepted from
the penal consequences of the breach of blockade.

Ilalleck, Int. Law (Sd ed., by Baker), II. 208-209, citing Duer on Insur-

ance, I. G83-G85.

" In the absence of rules in relation to blockades in time of peace,

those ai)plicable to blockades in time of war are the only ones ac-

cording to which the case of the Lo)ie is to be considered. Whether
seized in consequence of the one or the other description of blockade,

the duties of the captors are the same, both with reference to the cap-

tured vessel, which they are bound so to secure as to insure their con-

tinued possession of it, and to her crew, who are to be treated with all

the humanity and kindness which are consistent with the security of

the prize, and which, it is gratifying to perceive from your note, have

been extended to citizens of the United States detained by naval forces

of France. It would be to the President a cause of sincere regret

if anything connected with the case under consideration should lead to

a change in the conduct of the officers commanding those forces

towards American citizens falling into their hands of which the

United States would have just cause to comjDlain."

Mr. Vail, Act. Sec. of State, to M. Pontois, Oct. 23, 1838, MS. Notes to

French Leg. YI. 38.

" The Department has been informally apprised that Commander
Woodhull, of the United States steamer Connecticut recently exacted,

as a condition of the release of members of the crew of the British

schooner Adeline^ captured for a breach of the blockade, that they

should enter into an engagement not to be employed in a similar

proceeding, in future. It occurs to this Department that, as the

requirement referred to is not warranted by public law, the com-

manders of blockading vessels should be instructed not to exact any

similar condition for the release of persons found on board of vessels

charged with a breach of the blockade.
'' It may be lawful to detain such persons as witnesses, when their

testimony may be indispensable to the administration of justice,

but, when captured in a neutral ship, the}'^ can not be considered and

ought not to be treated as prisoners of war. Angus Smith, John
JMooney and John H. McHenry, the alleged British subjects above

referred to, are consequently to be considered as absolved from the

obligation represented to have been required of them by Commander
Woodhull."

Mr. Seward, Sec. of State, to Mr. VTelles, Sec. of Navy, Dec. 31, 1861, 56

MS. Dom, Let. 133.
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8. Deposit of Offense.

§ 1-279.

Where an American vessel had entered and cleared from a port

under blockade, and. while returning to New Orleans, was captured

by a vessel belonging to the French blockading squadron, from which

the captain of the former rescued her and brought her to her destina-

tion, the port of Xew Orleans; and demand subsequently being made
of the Executive to deliver up the vessel and cargo, both on account

of the said breach of blockade and rescue, it was advised that the

captors had no right of property in said vessel and cargo, and that

the liability of the vessel to condenniation, if it ever existed, had

ceased by the termination of her voyage at the jiort of her destination.

It was also advised that th« case called for a judicial decision set-

tling certain questions of fact concerning the legality of the block-

ade, capture, etc., l)efore the Executive could act, a«id that, as inde-

|XMidently of this, there was no constitutional right vested in the

Executive to deliver up the property of an American citizen, claimed

by him as his own, and in his actual possession, and not condemned,

nor Jegally adjudged to belong to another.

Gruudy, At. Geii., 1838, 3 Op. 377.

The offense of breach of blockade " can not travel onwards with

the vessel , lx?yond the termination of the return voyage. If cap-

tured, or recaptured, at any stage of that voyage, she is taken in

delicto and liable to l>e condenmed; but if, as in the present case, she

terminates it in safety, that liability is viewed as having ended."

Mr. Vail. .\ct. Sec of State, to M. Poiitois, Froiicli luin.. Oct. 19, 1838. MS.
Notes to FreiK'h I>e>;. VI. .32.

See Mr. Vail, Act. Sec. of State. t«» Mr. Cas.s, miii. to France. No. 32, Nov.

6, 1838, MS. lust. France, XIV. 2.^.1.

A cargo taken from a i)ort in violation of a blockade, with the

intent to transshij) it at an intermediate port for its port of ultimate

destination, remains liable to capture and condenniation after the

transshipment.

The Thompson, 3 Wall. 155.

The liability of a vessi'l to captui*e and condenniation for breach of

blockade ceases at the end of her return voyage.

The Wren, Wall. .>12.

" The liability of a blockade runner to capture and condemnation

l)egins and terminates with her voyage. If there is good evidence

that she sailed with intent to evade the blockade, she is good prize

II. Doc. 551— vol T 54
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from the moment she appears upon the high seas. Similarly, if she

has succeeded in escaping from a blockaded port she is liable to cap-

ture at any time before she reaches her home port. But Avitli the

termination of the voyage the offense ends."

Instructions to United States Blockading Vessels and Cruisers, General

Orders, No. 402, .June 20, 1898, For. Rel. 1898, 781.

V. CESSATION OF BLOCKADE.

1. Termination.

§ 1280.

The blockade of the coast of Louisiana^ as established on the coast

of the Southern States generalh', by the President's proclamation of

April 19, 1861, was not terminated by the capture of the forts below

Xew Orleans by Commodore Farragut and the occupation of the city

by General Butler, and the proclamation of the President of the IjJth

of May, 1862, declaring that after June 1 the blockade of the port of

New Orleans should cease. It therefore remained in force at Cal-

casieu, on the western extremit}^ of the coast of Louisiana.

Tbe Baigorry, 2 Wall. 474; The Josephine, 3 Wall. 83.

The fact that the master and mate saw no blockading ships olf the

port where their vessel was loaded, and from which she sailed, is not

enough to show that a blockade, once established and notified, had

been discontinued.

The Baigorry, 2 Wall. 474.

A public blockade, that is to sa}', a blockade regularly notified to

neutral governments, and as such distinguished from a simple block-

ade or such as may be established by a naval officer acting on his own
discretion or under direction of his superiors, must, in the absence of

clear proof to the contrar3% be presumed to continue until notification

is given by the blockading government of its discontinuance.

The Circassian, 2 Wall. 135 ; The Baigorry, id. 474.

The occupation of a city by a blockading belligerent does not ter-

minate a public blockade of it previously existing, the city itself being

hostile, the opposing enemy in the neighborhood, and the occupation

limited, recent, and subject to the vicissitudes of war. Still less does

such occupation terminate such a blockade proclaimed and main-

tained not only against the city, but against the port and district

commercially dependent upon it and blockaded by its blockade.

The Circassian, 2 Wall. 135.
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Wharton, in his International Law Digest, III. H(>4, following Hall (3i'd

etl.), 0-jC, says: "This ruling eontlirts with Thirty Hogsheads v.

Boyle, 1) Craneh, 191. Damages were afterwards given )>y the mixed
eouimission to the owners of the Circassian."

He also cjuotes Lorinier, Law of Nations. 14.">, who says: "A liritish

ship, the Circasfiiaih was actually seized and confiscateil hy the

American prize c-ourt for attempting to run the blockade at New
Orleans after New Orleans had been retaken and was in possession

of the North, and she was restoretl only under the mixetl commis-
sion apiKHuted by the treaty of Washington at the close of the war."

There is nothing in these connnents to indicate that the decision had
be«n carefully examine<l, and it is obvi<ms that Lorinier. since he

si)eaks of the ship having been " restored " by the mixed connnis-

sion, was not acquainted either with the powers or the proceedings

of that botly.

It may be accepted as self-evident, as a general proi)osition, that the

capture of a blockaded i)ort by the blockading belligerent terminates

his blockade of such port, since he could hardly blockade himself;

nor does it necessarily appear that this proposition was denied in

the case of the Circasiiiaii. The facts were that the (;ov«>rnment of

the UnitiHl States, by a formal imx-lamation. assumetl to continue the

blockade of the port of New Orleans till .luly 1. lsr,-J. though the

occupation of the c/7// of New Orleans was effectinl l)y the I'nited

States troops on the 2d of May. The port of New Orleans and the

city of New Orleans were not the same; and the court drew a sharp

distinction between the two things. " It may be well enough con-

cedetl," said the court, " that a continuous and complete i)ossession

of the <-ity and the jwrt. and of the approaches from the (Uilf. would

make a l)lo<'kade unne<-essarj', and would sujtercede it. But, at the

time of the capture of the Circa-^xUni there had l»een no such i)os-

session. Only the city was occupied, not the [tort, much h'ss the dis-

trict of countrj- commercially dependent uiHin if. and i>lockaded by

its blockade." Mr. Justice Nelson, however, in his dissenting opin-

ion, contendetl that at the time when the vessel was seized both
" the city and iK»ct of New Orleans were rtnluced. and full authority

of the United States exteudetl and held over them." (2 Wall. 1.50,

l.")«!.)

The same difference of opinion as to the facts apparently existed in tlie

mixwl connnission. wliich. by a majority of votes, awardtnl compensa-

tion to the owners of the vessel. Althougli tlie award does not «li.s-

close the reasons on wiiich it was founded, the dissenting opinion of

Mr. Frazer, the .Vmerican connnissioner. indicates that tliey were the

Hunte as those maintaine<l by Mr. .Justice Nelson. Mr. Frazer's dis-

sent was based solely u|M>n the facts. .Vt the close of an extendtnl

opinion, he said: "Connnents and iTiticisms u|M»n the judgment of

the court had fallen muler my «'ye : trusting to whi<'h. I conf«>ss. I had

lH'<'n somewhat impressed with s«'rions <|<)nbts (to say tiie least) of

the legality of the condemnation. But a very careful study of the

case shows that, in making such criticisms, no account has b«H»n

taken of the im|N>rtant fact that the |M)ssession of the TnittHl States

forces at New Orleans did not extend to the whole |M»rt when the siiip

WHS seized; no such entire jwssession iK'iiig anywhere dirccily

asserted. That the error is one of inference, resulting fn>ii| the fact,

doubtless, that the wider area of the iM>rt. \y <;ontradistiiiguisln.Hl from
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the city of the same name, has usually escaped attention. It follows,

therefore, that the principle supixised to be violated by the court was
i:eally not violated at all, and that the (luestion was not that which
has sometimes been supix)sed. It is not, I may hope, improper to

say that the best care and judgment which I am able to bring to the

consideration of the case has resulted in a clear conviction that the

condenniation of the Circasftian was correct." (Moore, Int. Arbi-

trations. IV. 3!)11, 3920, 3922.)

" It is advisable, where the exercise of a belligerent right is in doubt, to

avoid, so far as practicable, a strained interpretation of the facts for

the pui"i)Ose of supporting the belligerent claim." (Mr. Day, Sec. of

State, to Secretary of Navy, July 19, 1898, 230 MS. Dom. Let. 272.)

A vessel having been cajitured by a United States cruiser on June

29, 1898, for attempting to go to Guantananio, Cuba, of which a

blockade had been established by Admiral Sampson, it was contended

that, at the time of the capture, the port of Guantananio was in the

possession and control of the United States and that the blockade was

thereby terminated. The town of Guantananio is eighteen miles from

the mouth of Guantananio Bay. The harbor was held b}^ United

States naval vessels and by a party of marines who occupied the crest

of a hill on the west side of the harbor near its entrance, but the town

at the head of the bay was still held by the Spanish forces, as were

several other positions near by, and the campaign in the neighbor-

hood was in active progress, and encounters between the American

and Spanish troops were of frequent occurrence. Under these cir-

cumstances the court held that '' the blockade was still operative as

against vessels bound for the city of Guantananio. The occupation

of the city," contii\Lied the court, " terminates a blockade because, and

only because, it supersedes it, and if a vessel be bound to a port or

place beyond, which is still occupied by the enemy, the occupation of

the mouth of the harbor does not necessarily terminate the blockade

as to such places."

The Adula, 176 U. S. 361 ; affirming 89 Fed. Rep. 351, and citing The Cir-

cassian, 2 Wall. 135.

2. Suspension.

§ 1281.

"When a blockade has been abandoned and then renewed, thero

should be either a new proclamation by the blockading sovereign, or

vessels making for the blockaded port (after notice of the with-

drawal) ought to be " premonished of their danger and permitted to

change their course as they might think proper."

Mr. Madison, Sec. of State, to Mr. C. Pinckney, min. to Spain, Oct. 25,

1801, Am. State Papers, For. Rel. II. 476.



§ 1281.] SUSPENSION. 843

An extract from this instruction Is given in 3 Wheat., appendix, note 1.

It is neetlless to say that a bloelvade is suspended where the blocliading

vessels are driven away by a force of the enemy.

The rule " which subjects to capture vessels, arriving at a port, in

the interval between a removal and return of the blockading force,"

is a deviation from international law.

Mr. Madison, Sec. of State, report of Jan. 2."», 1S0<'», Am. State Papers, For.

Kel. II. 728.

The blockade of Charleston, South Carolina, was carried into effect

on May 11, 1861, when the U. S. S. Niayara took her position there.

Subsequently, the X'uiyara was ordered to be replaced by the steamer

Harriet Lane^ but, owing to some accident, the latter failed to reach

the station till a day or two after the Xiagard had left. Without

di.scussing the effect that this absence of the blockading force might

have on any ves.sel that had entered or departed during that brief

time, Mr. Seward maintained that it had not so far impaired the

blockade as to render necessary a new notice of its existence.

Mr. Seward, Sec. of State, to Lord Lyons, Hritisli min.. May 27, 1861,

MS. Notes to Great Britain, VII L 420.

In a circular of Feb. I"*, 18<v5, to the members of the diplomatic corps,

Mr. Seward, referring to " rei'ent events " at (ialveston, Texas,

which might create an impression that the blockade of that port had

l)een " interrupted," said that the blockade " was resumed immedi-

ately and will be continued until further notice." and that, "although

due notice of such resumption will probably have lK»en given by the

conunander of the blockading sipiadron to vessels which may attempt

to enter Galveston, it is deemed advisaitle to (•onmumiiate a similar

notice to you." (MS. Notes to NetluTlands Leg. VI. 22S.)

Fauchille, while pushing his vindication of neutral rights to their

e.xtreme limit, holds that the United States accept the position of Sir

W. Scott that a blockade is not bi'oken l)y an accidental disi)ersion

of the blockading stpiadron through stress of weather. " In 1800,

the United States held that a blockade was maintained nothwith-

standing a temporary disperNioii of the blockadcrs by storm (Mr.

Marshall to Mr. King, Septemln'r 20, 1800), and the same view was

enforced by Mr. Mason in his instructions to the naval conmianders

of Decemlxn' "Jl, 184(»." lie admits, also, that the sauu' position is

t:d<cn by IMiillimore, iii,
Jj

21)4; I Kent, 3(55; and other high authori-

ties. But he |)roceeds to cite the opinion of Ortolan (II. iUl. and

.•ilso Deaiu" on lilockadc, ."il ) to the etlVct that while a blockade is not

vacated permanently by Mich a dis|K'rsion. it is susixMulcd v.hilc the

dispersion continues, so that v«>ssels eiitei'ing during snch an intei-val

are not liable to Ik* s«'i/ed for blockade I'unning. lie pi'ocecds to

argue that tlie preponderance of reason and of authority is with the
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position that when a blockading force is dispersed by stress of

weather or by other causes, the blockade is broken, and can not be

renewed except by notice, as if it were a new blockade.

Faucliille, Blocus Maritime, 155.

" If the blockading vessels be driven away by stress of weather,

but return without delay to their stations, the continuity of the block-

ade is not thereby broken ; l)ut if they leave their stations voluntarily,

except for purposes of the blockade, such as chasing a blockade run-

ner, or are driven away by the enemy's force, the blockade is aban-

doned or broken. As the suspension of the blockade is a serious

matter, involving a new notification, commanding officers will exer-

cise especial care not to give grounds for complaints on this score."

Instructions to U. S. Blockading Vessels and Cruisers, General Orders,

No. 492, June 20, 1898, For. Rel. 1898, 780.

VI. AMELIORATION'S.

1. Special Concessions.

• § 1282.

It was observed by Lord Stowell that a license expressed in general

terms, purporting to authorize a vessel to carry a cargo into or out of

any of the enemy's ports, would not authorize her to enter or depart

from a port under blockade ; in other words, that the blockaded port

would be considered as an exception to the general license, unless it

was specially designated.

Twiss, Law of Nations. Rights and Duties in Time of War, § 119, p. 227,

citing The Byfield, Edward's Adm. 188.

Twiss says that the foregoing dictum of Lord Stowell seems rather to

conflict with the view taken hy him in an earlier case, in which he

held that, when a license had heen granted to certain vessels, pur-

suant to a power given to His Majesty in council under an act in

Parliament, to import Spanish wool from ports of Holland, it oper-

ated to protect the parties acting under it from the effects of a block-

ade which had been notified on the same day on which the license

was granted. (The Iloffnung, 2 C. Rob. 1G2.)

It was subsequently held by Sir Alexander Croke, in the vice-admiralty

court at Halifax, that the decision of Lord Stowell in the case of the

Iloffnung remained untouched by the opinion expressed by him in tho

case of the Byfield, and that, although there was no express pro-

vision in a license or in a blockading order to that effect, yet. when-

ever it api>eared to have been the intention of the government that

the ])ermission given l)y the license should not be suspended by an

order of blockade, it was not affected by such order. (The Orion,

Stewart's Reports, 50r>.)
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A permit to enter or depart from a blockaded port, issued by an

officer who has no authority to grant it, is invalid, and will not save

a vessel from condemnation on the charge of blockade running.

The Sea Lion, 5 Wall. G30; s. p.. The Ouachita Cotton, 6 id, .521 ; s p..

The Reform. 3 id. (517; s. p., Coppell c. Hall, 7 id. 542.

Where, in time of war, a foreign vessel, availing herself of a proc-

lamation of the President of May 12, 1862, entered the port of New
Orleans, the blockade of which was not removed, but only relaxed in

the interests of connnerce, she thereby assented to the conditions

imposed by such proclamation that she should not take out goods con-

traband of war, nor depart until cleared by the collector of customs

{ccording to law.

rnitefl states r. Diekelman, 92 U. S. 520.

It is competent for a l)elligerent power to limit the operation of a

blockade, provided that the limitation applies to all neutral nations

in an equal manner. An example of such a limitation is the blockade

established by the commanders of the French and British fleets, June

1, 1854, of the mouths of the Danube, " in order to prevent all trans-

portation of su])plies to the Russian armies.". Again, when Great

Britain declared a blockade of the ports of the continent of Europe

from Brest to the river Elbe, the coast was divided into two parts,

one of which was to be considered as rigorously blockaded, while the

other was " open to the navigation of neutral vessels, laden with other

goods than contral)and of war or enemy's property," provided such

vessels had not been laden in or were not proceeding to an enemj' port

and had not i)reviously violated the blockade.

Twiss. Law of Nations. Kijjhts and Duties in Time of War, § US, p. 226.

By the law of nations " a l)elligerent may not concede to another

iM^lligerent, or take for himself, the right of carrying on counnercial

intercoui*se prohibited to neutral nations; and, therefore, no blockade

can l)e legitimate that admits to either Ix^lligerent a freedom of com-

merce denied to the subjects of states not engaged in the war. The
foundation of this principle is (lear, and rooted in justice; for inter-

ference with neutral commerce at all is only justified by the right

which war confers of nu)les(ing the enemy."

Twiss. Ljiw <.f Nations, Rights and Duties in Time of War. 8 120 p. 220.

<|uotinK the lanjoiaKe of Dr. LushinKton. in the ease of tlie Franeislia,

2 Spinks. l.T..

This case referriNl to the Hritisli order in (^ouncil of March 20. 1S."»4. under

which Russian mercliant vessels in the Hritish dominions wen»

allowe«I six w«H'ks for lo.-idin;; tlieir carp>«»s and dei)artiny ;ind were

then e.xempteil from caitture wliile on the voya^re to tlieir destination.

It WJiH held that <lurini; the interval provldtil l».v this order no valid
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blockade of tbe Russian ports in the Baltic could be established by

the British fleet. " It is obvious," says Twiss, " that so long as

enemy vessels are allowed by a belligerent power freely to enter or

to come out of enemy ports, the condition of things, which alone

authorizes a belligerent to interfere at all with the trade of neutrals

does not exist, namely, the necessity of interdicting all communica-

tion by way of trade with the ixtrts in question, in order to compel

the enemy to submission." The decision of Dr. Lushington was con-

firmed by the Lords of Appeal, but, in rendering their decision, their

lordships suggested that enemy ships found at the outbreak of war
in ports which they had entered in time of peace, with the expecta-

tion that it would continue, might be considered as forming an excep-

tional class, so that an express permission to enter their port of des-

tination, though it was blockaded, might perhaps not affect the valid-

ity of the blockade. They might, said their lordships, be regarded as

falling within the rule with regard to licenses granted in particular

cases on special grounds. (10 Moore P. C. 5G.)

With regard to applications made in behalf of the citizens of for-

eign countries for permission to export from the Southern States

property acquired before the proclamation of blockade, the following

facts appear: May 10, 18G1, the Austrian minister asked permission

for an agent of his Government to purchase and ship tobacco for the

Austrian Government monopoly; this request was declined on May
13. On March 3 and March 16, 1863, similar applications were made
by the French minister in behalf of French firms who Avere purchas-

ing tobacco to fill contracts Avith the Government monopoly of

France; these applications were refused. On November 10, 1863,

President Lincoln issued an executive order sanctioning the exporta-

tion, subject to certain conditions, of tobacco in the United States

belonging to the Government of France, of Austria, or of any other

state with which the United States was then at peace, such tobacco

having been purchased and paid for by such government prior to

March 4, 1861 ; and an informal convention Avas signed by the Secre-

tary of State and the French minister, NoA'ember 23, 1863, for regu-

lating the mode of carrying out the executive order. On NoA^ember

19, 1863, the Austrian minister Avas furnished Avith a copy of the

order. In April, 1864, the French legation aj^plied for an extension

of the time prescribed in the couA^ention, Avhich Avas fiA^e months from

the date thereof, so that the five months might run from the date of

a second executive order of March 7, 1864. Mr. SeAvard, on April 19,

expressed regret that controlling circumstances prcA^ented an exten-

sion of time, but stated that the further execution of the couA^ention

might be regarded as suspended, only to be resumed when the reason

for the suspension should cease. General Grant, in December, 1864,

suggested serious objections from a military point of vieAv, and the

matter Avas postponed from time to time, and, although French A^es-

sels received clearance papers from the collector of customs at New
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York and proceeded to the James River, it does not appear from

any records in the Department of State that they succeeded in getting

out any of the tobacco before the blockade was raised.

Mr. Fish, Sec, of State, to Mr. Johnston, U. S. Senate, Feb. 27, 1872, 92

MS. Dom. Let. 587.

See, also, Mr. Seward. Sec. of State, to Mr. Adams, niin. to England, No.

799, Jan. 4, 18(J4. MS. Inst. (Jr. Br. XIX. 122.

On several occasions during the war between the United States and

Spain vessels were, for special reasons and for special purposes,

allowed by the United States to enter places Avhich the American

forces had blockaded. After the blockade of certain ports on the

north coast of Cuba, the French mail steamer Lafayette was j^er-

mitted to enter the port of Havana for the purpose of landing mails

and passengers. This concession was granted on the request of the

French embassy, coupled with the representation that the vessel sailed

from St. Nazaire, in France, for Havana before the proclamation

was issued. A similar privilege was extended to the German steamer

Polaria on the request of the German embassy, with the qualification

that she should first obtain a formal permit from the United States

naval commandant at Key West, that her entrance into Havana was

for the sole purpose of landing her Hamburg passengers and nuiils,

and that she should not land cargo of any kind, nor, with the excep-

tion of certain articles intended for the P^mperor, take away any,

though permis.sion was granted to bring away " any American or

neutral [)assengers that may desire to depart in her, but no others."

Mr. Day, Sec. of State, to M. Canil)on. French ambass.. May 7. 1898. MS.

Notes to French Leg. X. 492 ; Mr. Day, Sec. of State, to Mr. von

IIollelMMi. (Jeniian ambass.. May 10 and May V.\. 1898. MS. Notes to

German Leg. XII. 1.T2, i:U; Mr. Moore. Assist. Sec. of State, to Sec.

of Navy, May i:5. 1898. 228 MS. Dom. I^'t. 4(K).

In harmony with the conditions imiM)sed in these cases. ]>erniission \\i\:*

refu.sed to neutrals to jiass the bloci<ade merely for the i)nr|M»se of

taking on board and bringing away nentral property. (Mr. Day,

Sec. of State, to Sir .L Pauncefote, Brit, ambass.. No. 101(5, May Hi.

1898, MS. Notes to Brit. Leg. XXIV. 191 ; Mr. Day. Sec. of State, to

Mr. von Holleben. Aug. 8, 1898. MS. Notes to (Jerman Ix'g. XII. 177.)

Early in the war special permission was given to certain netitral

ves.sels to enter s|x^cified blockacKnl j)orts in Cuba in order to bi-ing

away Americans and any netitrals who might desire to leave. The
United States consul at Kingston, Jauuii<'a, was instructed to give

certificates for the i)urj)()se of passing the bbn-kade to the designated

ves.se Is.

Mr. Moore. Act. Stv. of State, to Messrs. K. A. Atkins & ('<».. tcls., Miiy :'.

and May r», 1898. 228 MS. Dom. Xa'X. 227. 2(59.

See. also. Mr. M(M>r«'. .Vssist. Sj-c. of State, to Mr. .Miiiiso. Mn.v 9. 1S9S. 2_'.s

MS. iKmi. I^'t. .Tm.
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Permission was also granted, on the request of the proper diplo-

matic representatives, for the British steamer MyrtUdene and the

Norwegian steamer Folsjo to reenter the port of Cardenas, both ves-

sels appearing to have left that port- on notification of the institution

of the blockade. In each case it was stated that the steamer was not

only notified of the blockade, but was also ordered to go away. The
allegation that the vessels Avere ordered away was afterwards denied

in the case of at least one of them; but, without regard to this ques-

tion, there seemed to be an obvious implication that when notice of

tlie blockade was given they were not informed of the provision in the

President's proclamation allowing to neutrals vessels lying in any of

the blockaded ports thirty days' grace, and that, if they were not

expressly ordered away, they at any rate construed the notice as an

order to depart. The Folsjo had actually taken on board a part of

her cargo, and in each case the cargo which was abandoned appeared

to be the property of citizens of the United States. Under these cir-

cumstances instructions were given to allow the vessels in question to

reenter the port and take on board, with all possible expedition, the

cargoes of sugar which they had abandoned, it being understood that

the permission was granted subject to the exigencies of any active

military operations; that both vessels were strictly to observe the

duties of neutrality, and particularly that neither of them was to

carry more men or provisions than were necessary for the voyage.

Subsequently, on the representation of the minister of Sweden and

Norway that the Folsjo^ after lying for some days at Key West, had

proceeded to New York, and that in consequence of the delay she

was required under a previous charter party to proceed to Europe,

the Norwegian steamer Vto was allowed to take her place, with the

additional condition that before proceeding to Cardenas she was to

call at Key West and obtain from the commandant of the United

States naval station a formal letter of permission.

Mr. Day, Sec. of State, to Mr. Grip, May 11. 1898. MS. Notes to Swedish

Leg. VIII. 88 ; Mr. Moore, Assist. Sec. of State, to Sec. of Navy, May
11, 1898, 228 MS. Doin. Let. 404.

. Mr. Day. Sec. of State, to Mr. Grip, :May 1.3. 1898, MS. Notes to Swedish

Leg. VIII. 89 ; Mr. Moore, Assist. Sec. of State, to Sec. of Navy, May
l.S, 1898, 228 MS. Dom. Let. 4G1.

It seems that tlie Spanish authorities at Cardenas refused to allow the

Myrtledene to reenter the port. (See Mr. Day, Sec. of State, to Sir

J. Pauncefote, May 20, 1898, MS. Notes to Br. Leg. XXIV. 200.)

In August, 1898, a request, made on behalf of a German subject, to permit

a vessel to pass the blockade of the southern ports of Cuba for the

purpose of "bringing away German property." was refused. (Mr.

Day. Sec. of State, to Herr von Ilolleben, German ambass.. No. 94,

Aug. 8, 1898, MS. Notes to German Leg. XII. 177.)
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2. Days of Grace.

§ 1283.

" That a belligerent may lawfully blockade the port of his enemy
is admitted. But it is also admitted that this bhx'kado does not, ac-

cording to modern usage, extend to a neutral vessel, found in port,

nor prevent her coming out with the cargo which was on board when
the blockade was instituted. If, then, such a vessel be restrained

from proceeding on her voyage bj' the blockading squadron, the

restraint is unlawful. The aS*^. Francis de Assise was so restrained,

and her case is within the policy.

" It has been contended that it was the duty of the neutral master

to show to the visiting officer of the belligerent squadron his right

of egress, by showing not only the neutral character of his vessel and

cargo, but that his cargo Avas taken on board l)efore the institution

of the blockade.

" This is admitted, and it is believed that the bill of exceptions

shows satisfactorily that these facts were proved to the visiting

officer. It is stated that the vessel and cargo were regularly docu-

mented; that the papers were shown, and that the cargo was put

on board, and the vessel had actually sailed on her voyage, before the

instituticm of the blockade."

Marshall, C. .T., (lolivprlnj; the opinion of the couit. Olivora r. Union Ins.

Co. 1S18. .3 Whoat. 1S.3. 194.

" In some respects, I think the law of blockade is unreasonably

rigorous towards neutrals, and they can fairly claim a relaxation of

it. By the decisions of the P^nglish courts of admiralty—and ours

have generally followed their footsteps—a neutral vessel whicli hap-

pens to be in a blockaded port is not permitted to depart with a cargo,

unless that cargo was on l)oard at the time when the blockade com-

menced, or was first made known. Having visited the port in the

connnon freedom of trade, a neutral vessel ought to be permitted to

depart with a cargo, without regard to the time when it was received

on board.''

.Mr. Many. Sec of State, to Mr. Hm-hanan. Apr. 13. ISiVi. II. Ex. Doc."

103, 33 Conji. 1 soss. 12, 1.3.

When the bIo<'ka<le was proclaimed of the Confederate j)orts, Mr.

Seward annoiuiced "that merchant vessels in port at the time when

the blockade took efh'ct will be allowed a reasonable time for llieir

<lepartur«'."

Mr. Sowanl. See. of State, to Raron Ceroit. I'ni.'^sian niiii.. May 2. ISiil

MS. Notes to Prussian I,e>,'. VI!. KKl.
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Mr. Seward at the same time stated that the Government could not con-

sent that emigrant vessels should enter the interdicted ports.

The Spanish minister at Washington sought permission for the bringing

away of a quantity of tobacco which the Spanish Government had

contracted with a commercial house in the Confederate States to pur-

chase before the blockade was instituted. Mr. Seward expressed his

regret that the circumstances were not so distinctly peculiar as to

permit tlie rcipiest to be granted. Similar requests had, he said, been

made by other governments and had l>een refusetl. (Mr. Seward,

Sec. of State, to Mr. Tassara, Spanish min.. Sept. 2, 1801, MS. Notes

to Spanish Log. VI L 2:V2.)

See, also, Mr. Seward, Sec. of State, to Mr. Adams, min. to England, No.

799, Jan. 4, 18W, MS. Inst. Great Britain, XIX. 122.

Referring to the case of two Russian vessels in the port of Savan-

nah, Georgia, Mr. Seward stated that " fifteen days have been speci-

fied as a limit for neutrals to leave the ports after actual blockade has

commenced, with or without cargo.''

Mr. Seward, Sec. of State, to Mr. Stoeckl, Russian min.. May 9, 1861, MS.
Notes to Russian Leg. VI. 99.

See, as to the blockade at New Orleans, Mr. Seward, Sec. of State, to

Loi'd Lyons, British min.. May 27, 1801, MS. Notes to Great Britain,

VIII. 431.

In a circular of October 10, 1801, Mr. Seward informed the members of

the diplomatic corps that the judge of the United States court for the

southern district of New York had lately decided, after elaborate

argument of counsel, that the law of blockade did not permit a ves.sel

in a blockaded iwrt to take on board cargo after the commencement
of the blockade. (MS. Notes to Netherlands Leg. VI. 180.)

The proclamation of blockade having allowed fifteen days for neu-

trals to leave, a vessel which overstays the time is liable to capture,

even if her delay was partly due to difficulty in procuring a tug, this

being one of the accidents which must have been foreseen and should

have been provided for while the vessel was remaining in port and

loading a cargo with the proclamation in view.

The Prize Cases. 2 Black, 0.35.

The first hostile act of the United States, on the outbreak of the

war with Spain in 1898, was the blockade, under a proclamation of

the President of Ajjril 22, 1898, of the ports of the north coast of

Cuba from Cardenas to Bahia Honda, inclusive, and of the port of

Cienfuegos on the south coast. On June 27, a governmental blockade

was proclaimed of all ports on the south coa.st of the island from

Cape Frances to Cape Cruz, inclusive, and of the port of San Juan,

Porto Rico. Various blockades de facto were also maintained. The
object of a blockade being to cut off all intercourse between the

inhabitants of the blockaded place and the world outside, it is a
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general rule that while a period is allowed—usually of fifteen da3's

—

during which vessels may depart either in ballast or with cargo

bought and shipj)ed before the connnencenient of the blockade, no

cargo is permitted to be shipped after the blockade is instituted. In

the first proclamation of blockade by the United States, which was

issued Aj)ril 2'2, a period of thirty days was allowed for the departure

of neutral vessels from the blockaded ports, but nothing was said as

to the cargo. The natural inference would therefore have been that

no cargo could l>e taken on board after the blockade was instituted.

But in applying the j)roclamation to the cases that arose under it. the

United States construed it as permitting the taking of cargo during

the thirty da^'s, and when the next proclamation Avas issued, the j)oint

was expressly covered by a clause in which it was stated that neutral

vessels lying in any of the ports to which the blockade Avas then

extended would Ix' allowed " thirty days to issue therefrom with

cargo." The same rules were applied in the case of the de facto

blockades established in' Admiral Dewey in the Philippines. These

and other features of the law of blockade Avere included in (Jeneral

Orders, No. 55)2, entitled " Instructions to blockading Aessels and

cruist»rs," Avhich Avere issuetl by the NaAv Department, Avith the coop-

eration of the Department of State, on June 20, 1898, for the informa-

tion and guidance of the naval si'rvice.

Prtx-laiuiitions and iHuTfes diiriiig the War with Spain, 7.j. 7!).

Naval OiK'i-ations of the War witli Spain, !>!»; Mr. M<»ore, Assist. Sit', of

State, to Set-, of Navy. .May U), 1)S!)S. L*2.S MS. l)oni. Let. olKJ ; Mr.

Day, Sec. of State, to Sir J. Pauncefoto, Brit, aiubass.. No. 1029, May
21, 18i)8, MS. Notes to Great Britain, XXIV. 201.

In proclaiming on Dec. 20, 1902, a blockade of the ports of Puerto

Cabello and Maracaibo, Ix^cau.se of the rejection of certain demands

by the Venezuelan GoAernment, the German Government alloAA'ed

days of grace, as folloAvs: From j)orts in the AVest Indies or on the

east coast of the American continent, 10 days for steamers and 20

days for sailing A'es.sels: from all other points, 20 days for steamers

and 40 days for sailing vessels, while ships lying in the blockaded

ports Avere alloAved 15 days. The British (Jovernment on the same

day proclaimed a blockade of Laguayra, Carenero, Guanta, Cumana,
Carupano, and the mouths of tlie Orinoco, with similar days of grace.

For. Uol. UMi:{. 42.". 4.">S.

The blockade was raisitl from niidniglit, Kelt. 14-15, V.H)'.l. For. Uel.

1903, 470.
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P>. Ships ok War.

§ 1284.

Commodore Biddle, in a letter of November 11, 1827, to the Brazil-

ian admiral, states " that blockades never have been deemed to extend

to public ships. Great Britain, almost perpetually at war, and

numerically superior at sea to any other nation, never for a moment
pretended that neutral ships-of-war could be affect-ed by blockades.

During several years of the war in Europe, the Government of the

United States maintained its diplomatic intercourse with France,

exclusively by means of its public ships entering^ the French block-

aded ports. In 1811, in the United States steamer Iloniet, I myself

went into Cherbourg, then blockaded by a British squadron ; was

boarded as I went in by the blockading squadron, but merely for the

purpose of ascertaining our national character."' The Brazilian

admiral in reply stated that by a recent decision of the British

cabinet, " vessels-of-war could not enter blockaded ports, and such has

continued to be the practice of the English."

ir. Br. & For. State I'uper.s, 1120.

The Secretai-y of the Navy was reiiuested to order the eoniuiander of the

U. S. S. Boston, which was to couvey Commodore Porter to Algiers,

to repair with him to such other port of the MediteiTanean as he

might designate, if. wlien the Boston reached the vicinity of Algiers,

that place was " so strictly blockadeil ... as to render it dan-

gerous or difficult for her to enter the harbor." (Sec. of State to Sec.

of Navy, June 4, 1830, 23 MS. Dom. Let. 361.)

" Armed vessels of neutral states will have the right to enter and

depart from the interdicted ports."

Mr. Seward, Sec. of State, to Baron Gerolt, Prussian min.. May 2, 1861,

MS. notes to Prussian Leg. VII. 110. This referred to the blockade of

the Confederate ports.

Referring, on October 4, 18G1, to reports that foreign vessels of

war. which had entered blockaded Confederate ports, had " in some

instances carried passengers, and in others private correspondence,"

Mr. Seward, in order to prevent future misunderstanding, notified

the members of the diplomatic corps that no foreign vessel of war

which might enter or depart from a blockaded port should " carry

any person as a passenger, or any correspondence other than that

between the government of the country to which the vessel may belong

and the diplomatic and consular agents of such country at the ports

adverted to."

Mr. Seward, Sec. of State, to Lord Lyons, British min. (circular), Oct.- 4,

1861, Dip. Cor. 1861, 152.
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July 15. 1898, the Department of State addressed to all the foreio:n

representatives in Washington a circular in relation to the entrance

of neutral men-of-war into blockaded ports. In this circular it was
stated that while there was no disposition on the part of the (lovern-

ment " to restrict the courteous permission heretofore accorded to

neutral men-of-war to enter blockaded ports, it is advisable that all

risk of error or mischance should be avoided by due attention to the

rules prescribed by prudence as well as by courtesy. To this end, a

neutral man-of-war desiring to enter or to depart from a blockaded

port should connnunicate with the senior officer of the blockadinir

force." As to the port of Havana, it was said to be "advisable that

neutral men-of-war . . . should, besides observing the above

suggestions, approach the port from points between north by west and

north by east, and follow the same general course in departing." for

the reason that, as the connnanding officer was stationed north of

Morro, " such a course would enable vessels readily to connnunicate

Avith him, and thus not only attend to a matter of pro])er naval cere-

monial, but also to avoid the danger of a neutral man-of-war being

mistaken for an enemy in the dusk or in thick Aveather."

The receipt of this circular was acknowledged by the different

members of the diplomatic corps, and in no instance was objection

then or subse(iuently made to its contents. On the contrary, the

(ierman (lovernment j)resented certain counter suggestions, of a more

stringent nature, which were accepted by the United States as

embodying an arrangement for the future. The rules thus agreed on

were as follows

:

1. That the consent of the blockading Government, obtained

through the usual diplomatic channels, should, unless in a case of

exceptional urgency, be a prerecpiisite to the entrance of a neutral

man-of-war into a blockaded port.

2. That approach to the blockaded port should be made in such

manner that the senior officer of the blockading squadron would with

certainty identify the neutral vessel, cm her appearance in the bhxk-

juled Ih'U, as the vessel of whose coming he had been notified.

8. That in exceptional cases, such as prevented the obtaining of

previous permission through the usual diplomatic channels, the

decision should rest with the senior officer i)resent of the blockading

s<|uadron.

4. That in the departure from a l)lockaded port no sjiecial formali-

ties were re(|uisite other than might 1m' n«'cessarv to identify the

departing neutral, such formalities to be agreed on by her conuuan<ler

and the officer in conmiand of the blockade.

For. u«'l. i.s«>.s. ii.-f>-iit;<».

Mr. I>!iy, S<*c. of State, to iiumiiIkts of tlu' (liploiiiiitic corps, cinular,

July 10, 180H, For. Uel. IWW. UGU; .Mr. von IluUeiM-'u, (Jvriuuu
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ambass., Aug. 2(>, 1898, id. IKiT; Mr. Adee. Act. Sec. of State, to

Mr. von Ilolleben. Sept. -'8, 1898. id. IKkS.

Ou the outbreak of the war the British Government expressed the desire

to send a vessel of war to Havana and a gunboat to visit Santiago

de Cuba, the proposed visit to be made solely for the purpose of giv-

ing any necessary advice or assistance to the Britisli consular officers,

and not to be prolonged beyond the time reipiired to effect tliat

object. The Secretary of the Navy, in compliance with this request,

telegraphed the conunander in chief of the United States naval forces

on the Atlantic station to afford facilities as far as possible for the

ships in question. Their names were subsequently furnished by the

British ambassador. (For. Rel. 1898, 974-975.)

4. Diplomatic Agents.

§ 1285.

In 18G8, Admiral Davis, cominaiidiiig the South Atlantic Squad-
ron, sent the U. S. S. Wasp up the Parana, with a view to bring

away the American minister, Mr. Washburn, and his family from

Paraguay. The conunander of the allied forces of Brazil and the

Argentine Republic refused to permit the Wasp to pass through his

blockade up to Asuncion, in consequence of which the Wasp returned

to Montevideo without having accomplished the object of her voyage.

Mr. Sew^ard took the ground that the United States had " a lawful

right to send a ship of war up the Parana to Asuncion, for the pur-

pose of receiving the United States minister and his family, and

conveying them from the scene of siege and war to neutral territory

or waters,", and that the refusal of the commander of the allied

forces to permit the Wasp to pass through " violates becoming

comity on the part of Brazil and the allies towards the United

States, and is in contravention of the law" of nations." Before this

instruction was received at Rio de Janeiro, the difference was settled

by the action of the- allies in agreeing that a United States man-of-

war might proceed to Asuncion for Mr. Washburn and his family,

subject to such trifling delay as might arise from the active execution

of military operations.

Mr. Seward, Sec. of State, to Mr. Webb, min. to Brazil, No. 233, Aug. 17,

1868, Dip. Cor. 1868, II. 298.

As to the settlement of the difference, see Senhor Paranhos, Brazilian

min. of for. aff., to Mr. Webb, Aug. 5, 1868, id. 295.

" I am aware of no instance in which the right of blockade has

been invoked for the purpose of preventing the Government of a

neutral and friendly state from communicating with its diplomatic

agent accredited to the government of the blockaded territory. It is

believed that safe conducts are rarely, if ever, refused under such

circumstances, and when the refusal does take place the aggrieved

party has a right to expect sufficient reasons therefor."
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Mr. Fish. Sec. of State, to Mr. Kirk. .June 17, 18G9, MS. Inst. M-g. Rep. XV.
317.

When Mr. Nelson, American minister to Spain, arrived at Cadiz in 1823,

he was unable to enter owini; to the Mockade of the port by a French
squadron. (Moore, Int. -Vrl)itrations. V. 4."»(i,">—l."((M ;.

)

VII. OBHTRICTIOX OF XAMGABLJJ VHAWELS.

§ 1286.

Febraury 14, 1862, Lord Stanhope, in the House of Lords, called

attention to the report that a second sciuadron of ships laden with

stone was about to be .sunk by the United States in MafHtt's channel

at Charleston, South Carolina. He observed that the sinking of

large ships laden with stone on banks of nnid at the entrance of a

harbor could only end in its permanent destruction and was not

justified by the laws of war, and declared that (he British (lovern-

ment was well entitled to protest against (he act. Earl Russell

replied that he considered the destruction of commercial harbors

a most barbarous act, that the French (Jovernment took the same

view, and that they had decided to remonstrate with the (iovernment

of the United States. On February 28 Earl Russell stated that he

had received a dispatch from Lord Lyons to the effei-t that ^Ir.

Seward had stated that there had not been a complete filling u|) of

Charleston Harbor and that no more stones would be sunk there.

The subject had been discussed between Mr. Seward and Lord

Lyons, and Mr. Seward had nuule explanations to the etl'ect that

artificial obstructions in the channels of rivers leading to ports had

l)een regarded as an ordinary military appliance of war; that it was

not conceived that such obstructions could not be removed; and that,

upon the termination of the war, there wouhl be cast u[)()n the (iov-

ernment the responsibility of improving the harbors of all the States.

After the.se explanations were given, Mr. Seward ascertained and

stated that Ixitween the channels at Charleston which had l)cen ob-

.«Jtructed there still remained two—the Swash channel and a part of

Maffitt's channel—neither of which had been nor was intended to be

artificially obstructed and which were to l)e guarded by the blockading

naval forces. Mr. Seward observed that, in making these c\j)la-

nations he was not to be understood as conceding to foreign states a

right to demand them. They were accepted by the French, as well as

by the British (Iovernment.

llalle<-k. Int. Law (Baker's ed.l. 11. li."! : Mr. Seward. Sec of Stale, to

Mr. .\dams. niin. to Knu'land. No. 1S7. ImI). 17. ls»i*_'. l>ip. Cur. isi;-j.

.^15; Mr. Seward. Sjm-. of State, to .Mr. Daytmi. niiii. to France. .\o. Ill,

Feb. 11). IHC'J, id. 31.".. 3ir,.

See, also, Archiv. Diji. 1.S«J2. II. .S(»; Fauchille, Hloeus .Marilinie, 111.

H. Doc. 551—vol 7 55
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Ill a telegram to Mr. Young, minister at Peking, January 22, 1884,

Mr. P'relinghuysen, referring to an interview which Mr. Lowell had

had with Lord (Tranville, relative to the threatened obstruction by

the Chinese of the Canton River, took the ground that " the treaty

ports can not rightfully be closed by either France or China, except

the latter should do so for necessary protection;" that, if France

should " agree absolutely and not conditionally to make no attack

on the treaty ports, a protest against their obstruction will be made to

China by this Government ; '' but that no protest could be made to

China against '' taking such steps for its defence as it may deem
necessary."

Prior to the sending of these instructions by Mr. Frelinghuysen,

Mr. Young had had an interview with the ministers of the Tsung-li

yamen, in Avhich he had protested against the obstruction of the navi-

gation of the Canton River, both on the ground that Article XXVI.
of the treaty of 1858 provided that in case China should be at war
with a foreign power the vessels of the United States should be per-

mitted to continue their commerce with her ports in freedom and

security, and that the Chinese authorities were performing in time

of peace a belligerent act which, if permitted at Canton, Avould stand

as a precedent for closing every port in China. The Chinese minis-

ters warmly repelled the suggestion that a state of peace existed, de-

claring that the whole world knew that France was at war with

China and that French troops were fighting Chinese troops in Ton-

quin. They also maintained the right of China to make the obstruc-

tions, as an act of self-defense. In an interview with Sir Harry
Parkes, British minister, the ministers of the Tsung-li yamen inti-

mated that if China could be authoritatively assured that France

would not attack the open ports without notice the obstructions at

Canton might be removed.

With reference to these discussions Mr. Frelinghuysen, on April

18, 1884, observed that the gravity of the question seemed in a great

measure to have been removed by an assurance given by the yamen
that a passage over 100 feet wide would be left in both channels for

the convenience of steamers and sailing vessels, a width which seems

afterwards to have been increased to 150 feet. " Even, however,

under this favorable modification," said Mr. Frelinghuysen, " the

obstruction to the channel at Canton and AMiampoa can only be tol-

erated as a temporary measure, to be removed as soon as the special

occasion therefor shall have passed, and under no circumstances to

be admitted as a precedent for setting obstacles to open navigation

at the treaty ports in time of peace, under pretext of being intended

for ultimate strategic defense in the contingency of future war."

Mr. Frelinghuysen, Sec. of State, to Mr. Young, min. to China, tel.,

Jan. 22, 1884, For. Rel. 1884, 64 ; Mr, Young to Mr, Frelinghuysen,
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Feb. 11, 1884, id. G6; Mr. Frelinghujseu to Mr. Young, No. 267, April

18, 1884, id. 9G.

In August, 1884, the governor-general of the two Kwang provinces

closed the southern channel of the Canton River by barriers and ob-

structions of piles, stones, and sunken junks, in order to prevent hos-

tile ships from menacing Canton. The southern channel offered

the easiest means of access for ves.sels to Canton; but, as reported by

Mr. Denby, American minister at Peking, in May, 1S8(), the channel

had up to that time remained closed to navigation. The yamen

appeared to be op])osed to the reopening of the channel, chiefly on

the ground tliat the viceroy of Canton having memorialized the

throne, requesting that it might be closed forever, the P^mperor had

given his approval, and thus disposed of the question.

Mr. Donby, iiiin. to China, to Mr. Bayard, Sec. of State, No. 141, May 31,

188G, For. Kel. 1880, 90.

'' Your No. 141 is Ixifore me, and brings to the Department, with

nnich clearness, a question of great interest. It is un<iuestionable that

a belligerent may, during war, place obstructions in the channel of

a belligerent port, for the purpose of excluding vessels of the other

belligerent which seek the j)ort either as hostile cruisers or as block-

ade runners. This was done by the Dutch when attacked by Spain,

in the time of Philip II; by England when attacked by the Dutch,

in the time of Charles II; by the United States when attacked by

Great Britain, in the Revolutionary war and in the war of 1812; by

the United States during the late civil war; by Russia at the siege

of Sebastoj)ol; and by Oermany during the Franco-Oerman war of

1870. But while such is the law, it is equally settled by the law of

nations that when war ceas(»s such obstructions, when imix'ding navi-

gation in channels in which great ships are accustomed to pass,

must be removed by the territorial authorities. Such is the rule,

apart from treaty; and it was implicitly admitted by Mr. Seward,

when, in replying to the remonstrances by the British (lovcrnment on

the placing by the blockading authorities of obstructions in the har-

bor of Charleston, he stated that these obstructions were placed there

merely temporarily. Were there any doubt about this (juestion,

which I maintain there is not, it would be settled by the j)rovisions

of our treaties with China, which virtually make Canton a free

port, to which our merchant ships are entitled to have free access

in time of jHMice. You are therefore instructed to nuike use of the

In'st efforts in your |)ower to induce the Chines*' (JoveiiiMH'nt to

remove the obstru<tions in the Canton River, which, as you slat*-,

operate to close the port of Canton to tlu' merchant vessels of the

United States. In sending to you this instruction, 1 allirm the
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instruction of Mr. Frelinghuysen to Mr. Young, No. 267, dated

Aj^ril 18, 1884. printed in the Foreign Relations of that year."

Mr. Bayard. Sec. of State, to Mr. Deiiby, miii. to China, No. 90, July 28,

1880. For. Kel. 1880. 1)5.

March 1!», 1888, Mr. Denby reported that the Tsung-li yaiueu had again

refused to remove the obstrii^ction, but that the diplomatic corps

did not acce])t the obstruction a.s tinal. (For. llel. 1888, I. 270.

Also, id. 224, 2.50.)

During the war with Japan in 1894, the Tsung-li yamen announced

the closure of Foochow for purposes of defense. One entrance was

left open, and a place was designated as an anchorage for foreign

and Chinese steamers outside the mouth of the river, where they were

required to discharge and load cargo, which was conveyed to and

from Foochow by lighters registered at the customs. These lighters

followed an indicated route and plied only in the daytime. In

reporting these measures, the American charge at Peking observed

that, burdensome as they doubtless would prove to be, no objection

could be made to them in view" of the demoralization of the Chinese

naval forces, Foochow being an important naval depot which must

be guarded at all hazards. The Government of the United States

reaffirmed the position taken by Mr. Frelinghuysen in his telegram

to Mr. Young of January 22, 1884, and by Mr. Bayard, in his instruc-

tions to Mr. Denby of July 28, 1886.

Mr. Gresham, Sec. of State, to Mr. Denby, jr., charge at Peking. Sept. 28,

1894, MS. Inst. China, V. 95; Mr. Denby, jr.. to Mr. Gresham, No.

60, Oct. 9, 1894, For. Rel. 1894, Appendix I. 71.
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1. MATURE OF OBLIGATION.

1. Its Significance.

§ 1287.

" By the usual principles of international law, the state of nett-

irality recognizes the cause of both parties to the contest as just—
that is, it avoids all consideration of the merits of the contest."

Mr. J. Q. Adam.s. Sec. of State, to Mr. Gallatin, May 19. 1818. MS. Inst.

U. States Ministers, Vlll. 184. 187.

See Fiore, Droit" Int. Public, III. 372; Rivier, Principes du Droit des

Gens, II. 368-415 ; Kleen. I. 70.

The idea of a neutral nation " implies two nations at war, and a

third in friendship with both."

Case of tbe Resolution, Federal Court of Appeals (1781), 2 Dallas, 19, 21.

"A neutral nation may, if so disposed, without a breach of her

neutral character, grant permission to both belligerents to equip their

vessels of war within her territory. But without such permission

the subjects of such belligerent power have no right to equip vessels

of war, or to increase or augment their force, either with arms or

with men, within the territory of such neutral nation."

Brig Alerta v. Bias Moran (1815), 9 Cranch, 359, 30.5.

The view that a neutral may permit unneutral acts to be committed

within its territory, provided it extends the permission to both bellig-
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erents, is now obsolete. It is obvious that, although such iierraission

was impartially offered, it might be of immense use to one bellig-

erent ami of none to the other.

"As to the sale and the delivery of war vessels to belligerents, it is

to l)e observed that that industry does not exist in the country. If

any acts of such nature were to take place on Belgian territory, arti-

cle 128 of the penal code would provide the Government with the

necessary j)ower to repress them, inasmuch as they woidd be contrary

to the rules universally recognized by the law of nations."

M. (le Favereau. Belgian min. of for. aff.. to Mr. Storer. min. to Bel?:ium,

Sept. 0. 1898. enclosed by Mr. Storer with dispat<h No. 140, Sept 14,

1898, MS. Desp. from Belgium.

About the middle of March. 1808. upwards of a month before the

commencement of hostilities between the United States and Spain,

the United States purchased two war ships then building in Eng-
land—a torpedo boat and the Brazilian cruiser Almirante Ahreu.

When war was announced, the British (Jovernment promi>tly pro-

hil)ited the departure of the nearly completed torpedo boat, which had

l>een named the Soniers, and stopped work on the cruiser. This

action appeared to Ix^ in conformity with the obligations of neutral-

ity, and was acquiesced in by the United States. By the protocol

between the United States and Spain, signed at Washington, August

12, 1898, hostilities were suspended, and it was stipulated that com-

missioners should be sent to Paris to negotiate for peace. On-Novem-
ber 10, 1808. the American embassy in Jjondon was instructed to

make, if practicable, arrangements with the Tiritish (lovernment " per-

mitting the bringing to the United States of the torpedo boat Somepn^

now stored at Falmouth. England, giving assurance that in case of the

ivsumption of liostilities with Spain this vessel will not be made use

of." A formal request to this effect was presented to the British for-

eign office, Decemln'r 1. 1808, the embassy observing, with reference

to the condition above stated, that the resumption of hostilities

" would now appear to be highly improbable." A treaty of peace

iK'tween the United States and S|)ain was signed at Paris. December

10, 1808. Two days l)<»fore, on Decemln'r S. Lord Salisbury, replying

to flie embassv's re<iuest. said: •* Vou add that vou arc instructed bv

the United States (Jovernment to give an assurance that in the event

of hostilities IxMUg resumed with Spain, which would now appear to

l)e highly improbable, the Sonwrs will not be made use of. In view

of this a.ssuranc<> T have the honor to state that Tier .Maj<'sty's (iov-

ernment are glad to comply with your recjuest. and that tlic iicfessarv

instructions will at once lx» s<'nt to the proper authorities in order to

facilitate the departure of the vessel."
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Mr. Sherman. Sec. of State, to Mr. White, charge at London, tels., March

7 and 0. 1S98, MS. Inst. Great Britain, XXXII. 42.3, 424; Mr. Day.

Act. Sec. of State, to Mr. White. March 13, 1898, G pip. Register, from

Dept., 300; Mr. Hay, Sec. of State, to Mr. White, Nov. 19. 1898, For.

Rel. 1898, lOOG, MS. Inst. Great Britain, XXXIII. 33; Mr. White to

Mr. Hay, No. (K)l, Dec. 10, 1898, For. Rel. 1898, 1006 ; Mr. Hay to Sec.

of Navy, Dec. 10. 1898. 233 MS. Dom. Let. 175; Mr. Hay to Mr. White,

Dec. 13, 1898. MS. Inst. Great Britain, XXXIII. 45; Mr. Hay to Mr.

Ilonse, Feh. 15, 1900, 243 MS. Dom. Let. 70.

As to the purchase of the Amazoiias and Alniiraiitc Ahreu. see Mr. Hay to

Mr. White. No. 1107, Marcli 2, 1899, MS. Inst. Great Britain, XXXIII.
103.

For the neutrality proclamations of various governments during the war
hetween the United States and Spain, see Proclamations and Decrees

during the War with Spain, Washington, Government Printing

Office, 1899.

" I have held a conference to-day Avith Don Jose Rovera, the com-

mi.ssioner appointed by the Provisional Government of Yucatan to

proceed to this city for the purpose of re-establishing friendly and

commercial relations between that state and the United States. I

informed him, under instructions from the President

:

" 1. That whilst Yucatan continued to maintain her neutrality

according to her own voluntary agreement, in the existing war be-

tween Mexico and the United States, the latter had respected this

neutrality and placed her commerce on the same footing with that of

all other neutral states.

" 2. That the decree of the Extraordinary Congress of Yucatan,

adopted on the 2r)th August last, had changed this neutrality into

a state of hostility against the United States; and that therefore it

became the duty of the latter to make a corresponding change in their

conduct, and treat her as an enemy and not as a neutral. ^

" 8. That the present revolutionary movement of the people of

Yucatan for the purpose of restoring her to her former neutral posi-

tion in the war between Mexico and the United States, has not yet

to our knowledge proven completely successful. The City of Mexico,

the capital of the state, at the date of our last authentic advices, was
still in possession of the government which had sanctioned the decree

of the 25th August last. The revolutionary struggle, so far as we
have learned, has not yet terminated successfully for the partizans

of neutrality. Under these circumstances, all that this Government

can do with propriety is to instruct the officer commanding the U. S.

naval forces in the Gulf of Mexico to treat Yucatan again as a neutral

state whenever he shall have recei^'ed authentic information that the

revolution is accomplished and the government is restored to the

hands of those determined to maintain a neutral position. The officer

in command must first be satisfied, however, of the real, bona fide
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neutrality of Yucatan: and, in case he should afterwards at any time

discover that under the guise of neutrality the Yucatanese are carry-

ing on a contraband trade and furnishing Mexico with arms and

munitions of war, he will be instructed without further orders from

his government to recommence hostile operations.

" It is the President's request that you should immediately issue

instructions in conformity with the foregoing communication, which

I have made verbally to Don Jose Rovera."

Mr. Buchanan, Sec. of State, to Mr. Mason. Sec. of the Navy. Feb. 22,

1847, 36 MS. Doui. Let. 315.

2. Governmental Conduct.

§ 1288.

The obligations of a neutral state may be embraced in " three

classes, involving, re.spectively, abstention, prevention, and Atxiui-

ESCENCE." By the first of these the neutral state is " bound not to

supply armed forces to a belligerent: not to grant passage to such

forces, and not to sell to him ships or munitions of war, even when

the sale takes place in the ordinary course of getting rid of super-

fluous or obsolete equipment."

Neutral Duties in a Maritime War, by Thomas Erskine Ilolhuul. Proceed-

ings of the liritish Academy, II. 2.

In the course of the foregoing paper, Holland, referring to the fact that

a neutral nation is bound nt)t to sell men-of-war to a belligerent, says:

"A new. though cognate, question has. however, been raised by the

sale of certain German liners to Russia, which forthwith, after re-

christening. «>nnnissioned th«'m as armed cruisers. If these vessels

J
were, as is allegjnl. subsidized l»y their own Goverinnent. with a view

^ to their emjdoyment by that (Jovernment in case of n(H'd. it has been
*. urged with nuich force that they jiractically form jtart of the n'serve

of the Im|M'rial (ieruian Navy, and that, therefore. (Jernian.v being

neutral, they could not be lawfully sold to a iK'lligcrent. It would

seem that the opinion of the law officers to whi<'h Mr. Halfour alludt^l

in August. I'.Hil. was not given with reference to precisely the facts

above 8tate<l." (Ibid.)

So long as the question of sovereignty and independenc*' '* remains

at stake upon the issue of flagrant war, no third party can recognize

the one contending for independence as imlepeiident, without assum-

ing as decided the question the decision of whicii (lej)ends upon the

issue of the war, and without thereby making its<'lf a party to the

question. No longer neutral to tiie question, the recognizing |)ower

can no longer claim the right of iM'ing neutral to the war. Thi'se

positions are clear in principle, and they are confirmed in' the «>xi)eri-

ence of our own revohitionarv historv. The acknowledjrment of our
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independence by France was the immediate and instantaneous cause

of war between France and Great Britain. It was not acknowl-

edged by the Netherlands until after war between them and Great

Britain had broken out. It was acknowledged by no other European
power till it had been recognized by Great Britain herself at the

peace. Had it been the interest and policy of the United States to

make a common cause with Buenos Ayres, the acknowledgment of

her independence would have followed of course."

Mr. Adams, Sec. of State, to Mr. Thompson, Sec. of Navy, May 20, 1819.

17 MS. Dom. Let. 304.

" The public measures designed to maintain unimpaired the domes-

tic sovereignty and the international neutrality of the United States

were independent of this policy [of avoidance of entangling alli-

ances], though apparently incidental to it. The municipal laws

enacted by Congress then and since have been but declarations of the

law of nations. They are es.sential to the preservation of our national

dignity and honor; they have for their object to repress and punish

all enterprises of private war—one of the last relics of mediaeval

barbarism; and they have descended to us from the fathers of the

Republic, supported and enforced by every succeeding President of

the United States."

Reiwrt of Mr. Fish, Sec. of State, to the President, July 14, 1870, S. Ek.

Doc. 112, 41 Cong. 2 sess. 3.

Early in 1866 the Postmaster-General was informed by the postal

department of France that the service of the French line of steam

ocean packets, running between Vera Cruz and Matamoras, would

be extended to New Orleans, and the employment of the line was

tendered for the transmission of such correspondence as the United

States might wish to transmit to Mexico by that route under an

arrangement for the division of postage. The question whether

there was any political objection to such an arrangement was sub-

mitted to Mr. Seward, who, after conferring with the President,

said: "A French postal steam vessel running between the ports of

Matamoras and Vera Cruz can be deemed by this Government to be

exercising the rights of war as a belligerent against the Republic of

Mexico, with which Republic the United States are maintaining with

constancy the relations of friendship, I think, therefore, that Mex-

ico will have ground of complaint against the United States, if the

arrangement proposed shall be carried into effect."

Mr. Seward, Sec. of State, to the Postmaster-General, April 11, 1866, 73

MS. Dom. Let. 5.

With reference to a claim which was sought to be pressed against

Guatemala, after she had refused to recognize it, for the payment of
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certain drafts given by her representative, Mr. Segiir, for the pur-

chase of arms, the Department of State, in declining further to urge

the claim, said that the transaction out of whicli it grew was unneu-

tral, and that of this question the circumstance that Mr. Bushnell, to

whom the drafts were given, may not have become criminally answer-

able to the laws of the United States was not a crucial test, when the

employment by the government of its good offices was at stake.

" There is a vast difference between the degree of repressive control

which this government may be called upon to exert over its citizens

in the pursuance of its neutral duties and the extent to which it may
be permitted to go in actively aiding them to secure the fulfillment

of contracts entered into in aid of a belligerent. For example, it is

no offence either against the law of nations or against our neutrality

statutes for a citizen of the United States to sell munitions of war

to a belligerent
;
yet it could scarcely \)e contended that this govern-

ment would be justified in employing its agents to promote such

transactions. Such conduct, it is conceived, would be highly unneu-

tral. It ia the duty of this government to abstain from aiding a

Ixdligerent in hostilities against a friendly power. Such was the

view of this Department in 1808, when it refused to yield its good

offices in behalf of American citizens holding bonds of Chile and

Peru issued in aid of a war with Spain in 18()0. In that case the

transaction was as innocent as any of the contracts with Mr. Segur

coidd possibly have been. But the Department declared that " the

negotiation of a loan for the purpose of hostilities against a friendly

power, with which the U^nited States are at peace, is an unneutral

act.' The government, it was further said, was asked to exert its

friendly offices in a matter addressed ' to its discretion ' and * not

founded upon a right to interposition,' and ' Spain might find ground

to complain that this government patronizes a contribution by citi-

zens of the United States to funds of her enemies for war purposes.'
"

>Ir. Hives. .\ft. Se<-. of State. t«) Messrs. Morris & Filjette. Oct. 1.1, 1888.

170 MS. Doin. Let. 222.

In tliis case it was c'onten(l«'<l on tlie part (»f counsel for Ruslinell that a

stati' of war did not exist l>etw«HMi Salvad<»r on tlie one sitle and other

Centnil American States on tlie other in 1S«».'{. Tlu> Department held

that in fa<-t it di«l, though it nuiy not have heiMi pre<tHl«Hl by a formal

(lo<*larati<)n.

"Cuba is again gravely (listurlM'd. An insurrection, in some re-

sjK'cts more active than the last preceding revolt, which continued

from 18(58 to 1878, now exists in a large i)art of the enstei-n inlei-ior

of the island, menacing even some po|)uhitions on the coast. Besides

deranging the commercial exchanges of the island, of which our

country takes the predominant share, this flagrant condition of hos-
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tilities, by arousing sentimental sympathy and inciting adventurous

support among our people, has entailed earnest effort on the part of

this government to enforce obedience to our neutrality laws and to

prevent the territory of the United States from being abused as a

vantage ground from ^Yhich to aid those in arms against Spanish

sovereignty.

'' Whatever may be the traditional sympathy of our countrymen as

individuals with a people who seem to be struggling for larger auton-

omy and greater freedom, deepened as such sympathy naturally

must be in behalf of our neighbors, yet the plain duty of their gov-

ernment is to observe in good faith the recognized obligations of

international relationship. The performance of this duty should not

be made more difficult by a disregard on the part of our citizens of

the obligations growing out of their allegiance to their country,

which should restrain them from violating as individuals the neu-

trality which the nation of which they are members is bound to

observe in its relations to friendly sovereign States. Though neither

the Avarmth of our people's sympathy with the Cuban insurgents,

nor our loss and material damage consequent upon the futile endeav-

ors thus far made to restore peace and order, nor any shock our

humane sensibilities may have received from the cruelties which

appear to especially characterize this sanguinary and fiercely con-

ducted Avar, have in the least shaken the determination of the gov-

ernment to honestly fulfill eA^ery international obligation, yet it is

to be earnestly hoped, on every ground, that the devastation of armed

conflict may speedily be stayed and order and quiet restored to the

distracted island, bringing in their train the activity and thrift of

peaceful pursuits."

President CleA^eland, annual message, Dec. 2, 1895, For. Rel. 1895, I.

XXXII.

For correspondence as to the enforcement of the neutrality laws during

the Cuban insurrection of 1895, see For Rel. 1895, II. 1187-1209.

Correspondence will be found in For. Rel. 1897, 529-540, as to the cases of

The Dauntlcfis, Donna T. Briggs, Alexander Jones, Silver Heels, and

Sonnners N. Smith.

See, also, Mr. Olney, Sec, of State, to Attorney-General, June 10, 1895, 202

MS. Dom. Let. ,521 ; same to same. May 13, 1896, 210 MS. Dom. Let.

1.37: Mr. Adee, Act. Sec. of State, to same, Sept. 12, 1896, 212 MS.

Dom. Let. 471 ; Mr. Olney, Sec. of State, to Treasury Dept., Oct. 8,

1896, 21.S MS. Dom. Let. 169 ; Mr. Olney, Sec. of State, to Mr. Dupuy
de Lome, Spanish min., Nov. 11, 189(5, MS. Notes to Spain, XI. 2.37.

See, as to the case of the Dauntless, Mr. Rockhill, Act. Sec. of State,

to Mr. Dupuy de Lome, Sept. 29, 1896, MS. Notes to Spain, XL 224;

Mr. Olney, Sec. of State, to Sec. of Navy, Oct. 10, 1896, 213 MS. Dom.

Let. 200; Mr. Olney to Sec. of Treasury, Oct. 16, 1896, id. 268; Mr.

Casanova, consul at Cienfuegos, to Dept. of State, Nos. 58 and 59,

Oct. 17 and 22, 1896, MS. Consular Letters ; Mr. Olney to Mr. Dupuy
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de Lome, Nov. 12, 1896, MS. Notes to Spain, XL 239; Mr. Slieiiiian,

Sec. of State, to Mr. Dupuy de Lome. May 29, 1897, id. 29L
As to the seizure of the Lark, see Mr. Olney, Sec. of State, to Attorney-

General, Sept. 18, 1895, 204 MS. Doni. Let. (!71.

As to the arrest of the sehtHjner li. .S. MaUory, see Mr. Ohiey, Sec. of

State, to Sec. of Treasury, March 5, 1890, 208 MS. Doni. Let. .'547.

As to tlie I nu/uc, see Mr. Olney, Sec. of State, to Mr. Dupuy de Lome,
Oct. 20, 1896, MS. Notes to Spain, XL 231.

In a protocol between the Netherlands and Venezuela, concluded

at The Hague, August 20, 1894, for the restoration of diplomatic

relations between the two countries, which had been suspended since

1875, on account of differences as to the action of the colonial author-

ities in the Dutch West Indies, the Government of the Netherlands

declared that, wishing to give Venezuela a proof of its satisfaction

with the special mission of (Jeneral Francisco Tosta (larcia, it wished

to manifest afresh " its intention to prevent, by every means within

its power, all complots, insults, or other acts contrary to public order

in Venezuela, derogatory to the principle of the most strict neu-

trality towards the constitutional government of the said country,

in conformity with the rules established by international law; " and
that it Avould renew in this sense the formal instructions which had
previously been given to the Dutch colonial authorities.

See enclosure with dispatch of Mr. Quinhy, min. to the Netlierlands. to

Mr. Olney. Sec. of State, No. IKi, Se[)t. 2<>. 1894, MS. Desj). Neth-

erlands.

Where a government permits political refugees to be received on

board one of its men-of-war, it is its right, and also its dut}', to refuse

to land them at a place where they may proceed straightway to plot

and contrive for the overthrow of the government of their country

or for the continuance of hostilities.

The Case of the Salvadorean Hefujrees. 29 Am. Law. Uev. (.lan.-Feb.,

1895), 1, «5.

During the war between the United States and Spain the cadets in

the French school for the " Infanterie de Marine," a corps corre-

sponding to United States marines, passed a resolution expressing

their sympathy with Spain in the war and sent it to Madrid. The
American ambassador at Paris, though (h'emiug the act woi'thy of

little attention, decided to bring it to the notice of the French (lov-

ernment. but the French minister of foreign affairs took tlic initia-

tive and informed the American ambassador that he had taUcn olli-

cial noti(«' of the incident and would see that the cadets were i)ropeily

reprinuuuh'd.

Mr. Torter, anihass. to I'rancc. to .Mr. Day. Sc<\ of .State. .No. 2<i7. .lune 7,

1898, MS. Desp. France.



868 NEUTRALITY. [§ 1289.

Early in June, 1898, the American ambassador at Paris reported

that Spain had applied to France for the use of her mint for coining

silver pieces, and that the French minister of foreign affairs, before

acceding to the request, desired to learn whether the United States

would take exception to such a transaction. It appears that the

French mint is a Government institution, but that it is used by vari-

ous small states for their coinage, and it Avas surmised, in case the

desired permission should be refused to Spain, the work would be

done in Belgium, where* the mint is a privat-e institution. The Secre-

tafn' of State communicated with the Secretary of the Treasury' on

the subject, and, in so doing, suggested that the inquirj'^ of France

might have been prompted by the circumstance that money may,

under certain conditions, be treated as contraband; but before any

conclusion was reached the xVmerican ambassador reported that other

arrangements had been made by Spain, and that the coinage would
not be done by the French mint.

Mr. I'orter. aiubass. to France, to Mr. Day, Sec. of State, tel., .Tune

7, 1898, MS. Desp. France ; Mr. Day, Sec. of State, to Sec. of Treas.,

June 7, 1898. 229 MS. Dom. Let. 202; Mr. Porter to Mr. Day, tel.,

June 11, 1898, MS. Desp. France.

It is a grave offense against the law of nations for a neutral govern-

ment to sell a man-of-war to a belligerent.

Mr. Day, Sec. of State, to Mr. Hay, ambass. to England, tel.. June 25,

1898, MS. Inst. Great Britain, XXXII. 680; Mr. Moore, Act. Sec. of

State, to Mr. Hay, tel., June 2(5, 1898, id. 683.

3. Ck>NDUcT OF Public Officials.

§ 1289.

"All officials of the Government, civil, military, and naval, are

hereby directed not only to observe the President's proclamation of

neutrality in the pending war between Russia and Japan, but also

to abstain from either action or speech which can legitimately cause

irritation to either of the combatants. The Government of the

United States represents the people of the United States, not only

in the sincerity \v'ith which it is endeavoring to keep the scales of

neutrality exact and even, but in the sincerity with which it deplores

the breaking out of the present war, and hopes that it will end at

the earliest possible moment and with the smallest possible loss to

those engaged. Such a war inevitably increases and inflames the

susceptibilities of the combatants to anything in the nature of an

injury or slight by outsiders. Too often combatants make conflict-

ing claims as to the duties and obligations of neutrals, so that even

when discharging these duties and obligations with scrupulous care
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it is difficult to avoid giving offense to one or the other party. To
such unavoidable causes of offense, due to the performance of national

duty, there must not be added any avoidable causes. It is always

unfortunate to bring Old-World antipathies and jealousies into our

life, or by speech or conduct to excite anger and resentment toward

our nation in friendly foreign lands; but in a government employee,

whose official position makes him in some sense the representative

of the people, the mischief of such actions is gi-eatly increased. A
strong and self-confident nation should be i)eculiarly careful not

only of the rights but of the susceptibilities of its neighbors; and

nowadays all the nations of the world are neighbors one to the other.

Courtesy, moderation, and self-restraint should mark international,

no less than private, intercourse."

Executive order, March 10. 1004, For. Rel. 11)04. 18.'5.

See, also, Mr. Ilay, Sec. of State, to Mr. Couger, miu. to China, No. 862,

Dec. 1, 1904, For. Kel. 1904, 185.

In April, 1904, the commandant of the Mare Island Navy-Yard
transmitted to the Secretary of the Navy copies of circulars received

in an envelope from the consulate-general of Japan at New York

City, addressed "To the Japanese Serving in the United States

Navy," soliciting subscriptions to Japanese bonds and contributions

to the relief fund for Japanese soldiers and sailors and to the Red
Cross Society of Japan. In view of the President's proclamation of

neutralit-y, the Secretary of the Navy asked whether the circulars

should be forwarded. It was held by the Department of State that,

while Japanese in the United States doubtless had a right to make
such subscriptions and contributions as were referred to, it was unde-

sirable that they should be solicited through American official chan-

nels, and the commandant of the Mare Island Navy-Yard was in-

i:tructed not to forward any of the circulars to Japanese in the

United States. The legation of Japan was so notified.

For. Rel. 1904, 427.

In 1898, during the war between the United States and Spain,

the Spanish consul at Singapore, acting upon reports published in the

press, brought to the notice of the governor of the Straits Settlements

the alleged action of Mr. Spencer Pratt, American consul-general at

Singapore, in negotiating for the cooperation of Agninaldo. th« late

head of the insurrection agsiinst Spain in the Philippines, with

Admiral Dewey, when the latter was at Hongkong. The nuitter was

laid Ix^fore the British (iovernment and was presented to the (Jov-

ernment of the United States through the British eml)assy at Wa.sh-

ington. The embassy stated that while the action of Mr. Pratt, as

•lescribed in the press, may have fallen sliort of a breach of the
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Forei|i:n Enlistment Act, it was clearly in contravention of the spirit

of Her Britannic Majesty's proclamation of neutrality and had given

reasonable ground of complaint to the Spanish Government, and that

Her Majesty's Government was therefore constrained to address a

remonstrance to the United States on the subject of Mr. Pratt's

proceedings and his public avowal of them, as reported in a speech

published in the Strait.s Times- of June 9, 1898, of which a copy
was enclosed. The Department of State replied that the subject

was one to which the Government of the United States had already

given careful attention. As the result of its inquiries it had received

the most ample assurances that Mr. Pratt formed with Aguinaldo

no engagement whatever. It appeared that the Philippine insurgent

leader was brought to Mr. Pratt by a British subject named Bray,

after which two interviews between Mr. Pratt and Aguinaldo took

place. Mr. Pratt then merely inquired of Admiral Dew ey whether

he wished the insurgent leader to accompany him to the Philippines.

Admiral Dewey answered in the affirmative, and Aguinaldo then

departed for Hongkong wholly on his own responsibility. The
report of Mr. Pratt's speech, said the Department of State, appeared

to be inaccurate, a circumstance which might in a measure be ex-

plained by the fact that Mr. Pratt was said to have spoken in

French, Avhile the published version was in English. In conclusion

the Department of State observed that the Government of the United

States regretted that Her Majesty's Government should have any

cause to think that any representative of the United States had

been wanting, within Her Majesty's dominions, in the observance of

that course of conduct which it was incumbent upon him to maintain,

and that the Government of the United States had previously given

to all its consular officert? the most stringent instructions to abstain

from any act likely to compromise the neutrality of Her Majesty's

Government, and that in the present instance it was believed that

inaccurate publications had afforded the only ground for remon-

strance against the conduct of the American consul-general at

Singapore.

Mr. Moore, Act. Sec. of State, to Sir Julian Pauncefote, No. 1171, Sept. 2,

1898, MS. Notes to British Leg. XXIV. 311.

When the Congressionalist man-of-war Blanco Encalada was fired

on by the forts at Valparaiso on January 16, 1891, and six persons

on board were killed and six wounded. Captain St. Clair of the British

man-of-war Champion^ later in the day, at the request of the captain

of the Blanco Encalada^ and with the concurrence of the intendente

of the town, removed the killed and wounded from the ship to the

shore.

Pari. Paper, Chile, No. 1 (1892), 48.

See, also, id. 40-42.
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For ii denial of the report that the Hrit sh cniiser Talhot had on two
occasions during tlie blocliade of Havana by the United States forces

brought away Spanisli otHcials. see For. Uel. 1898, lOOO-lOOl.

In the spring of 1891, the Chilean Govenunent requested, throiifrh

the American minister at Santiago, that the United States would

-permit one of its men-of-war to convey from Valparaiso to Monte-

video a quantity of har silver which it desired to export for the pur-

pose of paying the interest on the national debt abroad. The
American minister, having received no reply, subsequently stated that

the English Government had placed the British war ship Espief/le at

the service of the Chilean (jovernment to convey the bar silver to

England.

Mr. Egan. uiin. to Chile, to Mr. Blaine, Sec. of State, No. 18:i. July 28,

1891. For. Kel. 1891, 148.

In October, 1899, the American minister at Caracas, Venezuela,

inquired, confidentially, whether an American man-of-war might, if

requested, be used for a conference between the President of Ven-

ezuela and the leader of the revolution then pending. The Dej)art-

ment of State saw no objection to the suggested .conference, as there

had recently been several precedents for such action. The Secretary

of the Navy, accordingly, authorized the commander of the U. S. S.

Detroit to permit such a conference, if so requested.

Mr. Hill. Act. Sec. of State, to Act. Sec. of Navy. Oct. 9. 1899. 24(» MS.

Doni. Let. 4.'{.">; Mr. Hill. Act. Sec. of State, to Mr. Luoiiiis. uiiii. to

Venezuela, tel.. Oct. 10, 1899. For. Hel. 1899. 799.

It was stated that the Ecuadorean (Jovernment had suspended tlie

Ecuadorean consul-general at New York from the performance of liis

official fimctions till he should prove himself innocent of certain

charges brought against him in connection with the transfer, during

the war betwetm China and Japan, of the Chilean nian-of-wai-

Esmeralda to Japan in an Ecuadorean port and under the Ecuado-

rean flag.

Mr. Ihl. Act. Sec. of State, to the governor ot New York, Feb. .^), 189."..

200 MS. I)om. Let. 475.

4. Conduct ok I'rivatk Pkrsons.

S 1290.

A claim was sought to be made, on U'lialf of the owners and crew

of the bark (rconjKnKi, against the Spanish (lovernmeiit on account

of its alleged illegal prin-eedings at tlu' Island of Contoy. in ls."»().

The Georglaua w;is condemned by the Spanish aihniiahy court of

first instance at that place' as lawful prize of war in consecpuMicc of

II. Doc. 551—vol 7 50
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her having been engaged in transporting one of the Lopez expedi-

tions and its munitions, designed for the invasion of Cuba. The
Department of State declined to present the chiim, saying that if the

judgment of the court \vas erroneous a remedy should have been

sought by the owners of the Georgiana through appeal to the court

of last resort, where it was to be presumed that the error, if any,

would have been corrected. " If it were admissible now to discuss

the propriety of its judgment, this Government is not," said the

Department of State. " in possession of such information as Avould

enable it to show the condemnation of the vessel to have been unwar-

ranted. It is not sufficient that the owners, and even the master,

were ignorant of the destination and purpose of the criminal expedi-

tion in which the vessel was employed. ' The question,' it was said

by Judge Betts, delivering the judgment of the district court for the

southern district of New York, condemning the schooner Najyoleon^

' is as to the innocency or guilt of the vessel, as if the transaction in

which she was implicated was one of personal volition on her part.'

He further remarks that ' the most distinguished and unblemished

reputation on the part of a shipowner will not protect his vessel

from confiscation when it is engaged, through untrustworthy agents

and without his knowledge, and against his prohibition, in illicit

employments, in infractions of revenue and fiscal laws and preemi-

nently in violating the laws of war.' There is nothing to show that

this doctrine, of which this Government has availed itself during

the late rebellion, was not legitimately applied to the case of the

Georgiana.
''"'

Mr. Fish. Sec. of State, to Mr. Buchanan, March 30, 1869, 80 MS. Dom.
Let. 511.

See, to a siniihir effect, Mr. Porter, Act. Sec. of State, to Mr. King, Feb. 27,

1886, 159 MS. Doiu. Let 184; Mr. Bayard. Sec. of State, to Mr.

Barksdale, Dec. 1(5. 1886, 162 MS. Doui. Let. 364.

See, as to the case of the Sn.'<(tu Loud, which was associated with that of

the Georgiana, Mr. Bayard. Sec. of State, to Mr. Tirrell, May 26,

1885, 155 MS. Dom. Let. 400.

See, further, as to the cases of the Georgiana and Susan Loud and the

Contoy prisoners. H. Ex. Doc. 83. 32 Cong. 1 sess.

A citizen of the United States in Bolivia having inquired whether

he was at liberty to accept a mission to other countries on behalf of

that republic, Mr. Fish said: "A citizen of the United States is at

full liberty to accept any employment abroad under a government

which is at peace with all other.s. . . . Bolivia is technically and

nominally at war with Spain. Under these circumstances your

acceptance of a commission from the government of that Bepublic,

such as the one to which you refer, might be regarded as contrary to

the spirit at least of the act of Congress of the 20th of April, 1818.
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While, therefore, there may be no obligation for you to ask the per-

mission referred to, it is conceived no express sanction to your accept-

ance of the trust can with propriety be given."

Mr. Fish, Sec. of State, to Mr. Caldwell, Sept. 4, 1869, MS. lust Bolivia,

I. 112.

The person to whom this mission was offered was Mr. Caldwell, who had
then lately been inini.ster of the United States in Bolivia. His suc-

cessor was connnissioned April 16, 1869, and Mr. Caldwell took his

leave .July 25, 18<39.

" I have to acknowledge the receipt of your favor of the 13th

instant and to note the inquiries therein contained.

" Whether the bank or its officers could l)e criminally prosecuted

under the neutrality laws of the United States Ix'cause the bank had
knowingly made itself a depository of funds contributed by sympa-
thizers in the United States in support of the present Cuban insurrec-

tion, is a question as to which opinions may differ, and which can be

satisfactorily settled only by the adjudication of the proper court.

Should a bank engage in such a transaction, and, as you suggest, pub-

lish its acceptance of such a trust to the world, it would l)e my duty

to call upt)n the Department of Justice to test the question whether or

not the proceeding was a crime against the United States.

" It might also be my duty to suggest whether a bank holding a

United States charter does not abuse its franchises and furnish

ground for their forfeiture by acts in aid of hostilities against a

nation with which the United States is at peace.

" I do not anticipate, however, that anything done by your bank or

its officers is likely to promote the solution of the interesting legal

questions your letter presents. You ask me not merely as to your

technical legal liability but also as to your moral obligations, adding

Vfor we are all too loyal to our own country to seek to overthrow in

any sense her laws.' I heartily connnend the sentiment of the quota-

tion, and am in a position to say that your moral duty in the j)remises

does not admit of the least question. It luis been expounded by no

less an authority than the Supreme Court of the United States in the

following language:

"'The intercourse of this country with foreign nations, and its

policy in regard to them, are placed by tiie Constituticm of the United

States in the hands of the (lovernment, and its decisions upon tliese

subjects are obligatory up<m every citizen of the Union. He is bouud

to Ix; at war with the nation against which the war-nuiking power has

declared war, and equally bound to commit no act of hostility against

a nation with whicli the (lovernment is in amity and friendship.

""This principle is universally acknowledged by the laws of

nations. It lies at the fotnidatiou of all government, as there could

be no social order or ^x'aceful relations Ix'tween the citizens of diller-
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ent countries without it. It is, however, more emphatically true in

relation to citizens of the United States. For as the sovereignty

resides in the people, every citizen is a portion of it, and is himself

personally bound by the laws which the representatives of the sov-

ereignty may pass, or the treaties into which they may enter, within

the scope of their delegated authority. And when that authority has

plighted its faith to another nation that there shall be peace and

friendship between the citizens of the two countries, every citizen of

the United States is equally and personally pledged. The compact

is made by the Department of the Government upon which he himself

has agreed to confer the power. It is his own personal compact as a

portion of the sovereignty in whose behalf it is made. And he can do

no act, nor enter into any agreement to promote or encourage revolt or

hostilities against the territories of a country with which our Gov-

ermnent is pledged by treaty to be at peace, without a breach of his

duty as a citizen, and the breach of the faith pledged to the foreign

nation.'

" Trusting you w ill find the foregoing a satisfactory answer to

your inquiries, and that your bank, yourself, and its other officers will

proceed accordingly, I am," etc.

Mr. Olney, Sec. of State, to Mr. Massey, June 18, 1895, 202 MS. Dom. Let.

654.

The extract quoted from the Supreme Court iu the foregoiug letter is

from Keuuett v. Chambers, 14 How. 38, 40.

" The Department is informed through its consular representatives

in Cuba that the manager of the Soledad sugar plantation, belonging

to you, near the city of Cienfuegos, has refused to receive a squad of

soldiers ordered there by General Martinez Campos for the protec-

tion of the plantation, or to lend assistance in preparing certain

defensive works near the sugar works which had been ordered to be

made for the protection of the latter from assault, basing his refusal

in each instance on the ground that, as the plantation is the property

of an American citizen, he has to observe a perfect neutrality between

the Spanish Government and the insurgents.

" In view of certain inquiries made in June last, by American

owners of plantations in or near the theatre of insurrection in Cuba,

as to the protection to be accorded to their property and their right to

redress in case of injury thereto, the Department, on the 1st of July

last, instructed the consulate-general at Havana as follows:
"

' It is a generally accepted principle of international law that a

sovereign government is not ordinarily responsible to alien residents

for injuries they may receive within its territories from insurgents

whose conduct it can not control. Within the limits of usual effective

control, law-abiding residents have a right to be protected in the
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ordinary affairs of life and intercourse, subject, of course, to military

necessities should their property be situated within the zone of active

operations. The Spanish authorities are represented to be using

strenuous endeavors to prevent the class of spoliations which the

waiters apprehend and notification of any apprehended danger from
the insurgents would probably be followed by the adoption of special

safeguards by the authorities. In the event, however, of injury, a

claim would necessarily have to be founded upon averment and rea-

sonable proof that the responsible officers of the Spanish Government,

being in a position to prevent such injury, have failed to use due dili-

gence to do so.'

"As is implied by the passage above quoted, foreigners at the scene

of insurrection necessarily look for protection, so far as may be

required, to the titular sovereign, and they are also subject to its

authority. Assuming the facts in regard to the action of the man-
ager of the Soledad plantation to Iw as reported, he seems, so far at

least as they relate to his refusal of protection, to have confounded

his duty to abstain from participating in the conflict, and his exemp-

tion from being required to participate in it, with the doctrine of gov-

ernmental neutrality as between recognized Iwlligerents, and to have

assumed that the insurgents in Cuba are to be treated by foreigners

as pos.sessing equal authority and responsibility with the Government.
" These observations are made merely for your information, and it

is not doubted that the course of your manager, so far as it may be

found to have involved unwarrantable assumptions, was taken upon

his own responsibility and w^as unauthorized. The Department has

instructed the consulate-general at Havana in this sepse."

Mr. Adee, Act Sec. of State, to Mr. Atkins, Aiig. 31, 190r», 204 MS. Dom.
Let. .38.^..

The agents in Venezuela of an American line of steamers, plying

between New York and Venezuelan ports and carrying the mails,

having on several occasions l>een applied to by one or the other of the

factions contending for power in that country for the use of their

vessels for special service out of their regular itinerary, requested

the advice of Mr. Scruggs, then United States minister at Caracas.

Mr. Scruggs replied: ''The ships . . . IxMng registered Ameri-

can ves.sels, , . . and being l)esides under contract with the

United States Government for carrying the mails, can not 1h» char-

tered or otherwis<* ust»d by anyone of the factions now contending for

power in Venezuela without manifest prejudice to their neutral char-

acter and to the interests of the United States. It is hoped, there-

fore, that you will courteojisly but firmly refus(» to allow them to l)e

so us<'d." In acknowledging receipt of the correspondence, tlje De-

partment of State said :
" The Department regards your letter as.
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iinder the circumstances, discreet. Avoidance of all interference in

local conflicts is very desirable on the part of a mail line, although

the suggested service to the titular or de facto authorities might not

in. fact infringe any statute of the United States."

Mr. Foster, Sec. of State, to Mr. Scruggs, Sept. 30, 1892, For. Rel. 1892,

627-628, enclosing a letter from the Secretary of the Treasury of

Sept. 23, 1892, expressing the opinion, in a case lately before him,

that the chartering of an American steamer in Honduras by the

President of that Republic for use there against rebels, and the grant-

ing her for the time being permission to fly the Honduranean flag,

did not subject the vessel, or her owners or master, to any penalty

or disability under the statutes of the United States. See, also, as

to the case in Honduras, For. Rel. 1893, 149-152, and supra, § 328,

II. 1075.

On July 14, 1894, Commander Charles O'Neil, U. S. X., during a

revolution in the Mosquito Reserve, issued a notice to the owners,

agents, and captains of vessels flying the American flag in Nicara-

gua n waters, cautioning them not to take part in the affairs of either

faction by permitting vessels under their charge *' to engage in any

military operations '" by carrying bodies of armed men or military

supplies, knowing them to be such, for either party, or by assisting in

any hostile demonstration. Should either party attempt to coerce

them to do so, or interfere with them in the peaceful pursuit of their

legitimate business they were advised to protest, to exhibit the notice,

and to communicate the facts to him.

For. Rel. 1894, Appendix. I. 321-322.

Feb. 3, 1899, on the outbreak of the insurrection under Gen. Reyes,

Mr. Clancy, United States consular agent at Bluefields, issued a

notice warning citizens of the United States not to take part in the

political disturbances and requesting them to ob.serve a strict neu-

trality. The uprising appears, however, to have,been participated

in by a number of aliens, including Americans, Englishmen, Cubans,

Norwegians, and other nationalities. Subsequently, (xeneral Reuling,

of the Nicaragua!! army, on demanding the surrender of the town,

with a view to avoid bloodshed and destruction of property, agreed

with the commanders of an American and a British man-of-war, and

with the foreign consuls, to allow the foreigners who were involved

in the uprising to leave the country, and furnished them with pass-

ports with which they departed for New Orleans. This arrange-

ment appears to have facilitated the prompt surrender of the town

and the satisfactory termination of j tl^is ,revolution. .

For. Rel. 1899, 551, 554-557, 585^584. i .' ,.,,:. .i .: ' - :'. >\
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It is a misdemeanor at common law to plot and combine to disturb

the peace and tranquillity of the United States aiid to draw them into

II war with a foreign nation.

Lee, At. Gen.. 17Jt7. 1 Op. "k
Rulings, contra, are noted In Wharton's Crim. I^aw, § 253.

Appeal from the admiralty of the State of Massachusetts acquit-

ting the brig Er,stern and her cargo. It appeared that upon the

conquest of Dominica by the French a capitulation was entered into

by which con)mercial intercourse Ix'tween (Ireat Britain and that

island was prohibited. Under these circumstances, one Mason, a

British subject, sought to establish at Ostend a plan by which the

commerce of (ireat Britain with Dominica was to be kept up. Ac-

cordingly certain imperial subjects at Ostend purchased at London
the brig Krsteni^ on which Mason put a cargo of British merchandise,

the proj)erty of British subjects. The brig cleared out from London

for Ostend, and. on her arrival there, the imperial subjects in ques-

tion supplied her with false and colorable papers, by which they

assumed the ownership of the cargo. The brig then sailed for

Dominica with the cargo taken on board at London. It was held

that this transaction was a fraudulent combination, and that the

brig and cargo should l)e condemned, even though, by the ordinances

of Congre.ss, the cargo, if it were the property of the enemy, would

not have been good prize if on board of a really neutral ship. The
court seems to have jjroceeded on the idea of the " fraudulent com-

bination " of imperial subjects with British subjects to evade the

prohibition of the capitulation. The court said that, if the i)rig

had Ix'en employed in " fair connnerce, such as was consistent with

the rights of neutrality, her cargo, though the property of an eneiuy,

could not l)e prize," unless indeed it had Ikhmi contraband, which it

was not. The court said that the subjects of a neutral nation could

not consistently with neutrality '* couibine " with British subjects to

wrest out of the hands of the United States and France, as allies,

the advantages they had ac(|uired from (Ireat Britain by the rights

of war, since this woidd 1h' "taking a decided part with the enemy."

Darl>j- r. \\r\\i Krstern, Feileral Conrt (»f .\p|K'als (17S2). '2 Dall. .>4.

"The forms of unneutral si'rvice which hav*' been hitherto most

connnon are: 1. Carriage of enemy dispatches or correspondence.

2. Carriage of enemy persons. 8. Fnemy transport service. In

recent wars, auxiliary coal, repair, >upj)ly, cable shij)s and the lik(»

have lx»come of great value. . . . Pilotage by a neutral <if an

enemy vess«*l, the re|)etiti(>n of signals for the iM'nefit of the eneniy

by any means, . . and many other acts, the iuumImm' of which

will continually increas*' with the development of means of com-
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miinication and transmission, must be provided against by something

beyond the hnvs of contraband and of bk)cliade. Such acts are in the

nature of unneutral service. . . . Their nature is hostile, because

such service should primarily be performed by belligerent agents and

agencies. The neutral agent in undertaking the act identifies him-

self with the belligerent to an extent which makes him liable to the

treatment accorded to the belligerent. He is therefore liable to cap-

ture as an enemy, and his goods are liable to the treatment accorded

to the enemy under similar conditions. The agent may be made a

prisoner of war, and the agency may be seized, confiscated, or, in

certain instances, so treated as to render it incapable of further ren-

dering unneutral service."

George (Jrafton Wilson. Proceedings of tlie American Political Science

Association. Chicago. Dec. 28-.30, 1004.

II. STANDARD OF OBLIGATION.

§ 1291.

The measure of a neutral's obligations is to be found in the rules

of international law, and it can not shelter itself by the allegation that

its own legislation imposes a laxer standard on its subjects.

Papers relating to the Treaty of Washington, IV. 12 ; Mooi*e, Int. Arbi-

trations, IV. 4101 et seq.

See. also, 10.S North Am. Rev. (1860), 40.3.

" The duties of neutrality by the law of nations can not be either

expanded or contracted by national legislation. The United States,

for instance, may, in excessive caution, require from its citizens duties

more stringent than those imposed by the law of nations; but this,

while it may make them penally liable in their own land, does not by
itself make them or their Government extraterritorially liable for

this action in disobeying such local legislation. On the other hand,

a government can not diminish its liability for breach of neutrality

by fixing a low statutory standard."

Mr. Bayard. Sec. of State, to Mr. Smithers, charge in China, June 1,

188."), For. Rel. 188.1. 172.

" Bi'eaches of nentrality may be viewed l)y this Government in two aspects :

First, in relation to onr particular statutes ; and, secondly, in respect

of the general principles of international law. Our own statutes

bind only our own Government and citizens. If they impose on us

a larger duty than is imposed on us by international law. they do not

correspondingly enlarge our duties to foreign nations, nor do they

abridge our duties if they establish for our miuiicipal regulation a

standard less stringent than that established by international law."

(Mr. Bayard, Sec. of State, to Mr. Hall, Feb. 6, 1886, For. Rel. 1886,

51.)
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The Hague Conference adopted the following resolution: The
conference expresses the wish that the question of the rights and

duties of neutrals should be considered at another conference. The
American delegates voted for this resolution, but a few powers

abstained from voting.

For. Rel. 1899, 513, 520.

III. PROHIBITED ACTS.

1. Acceptance of Commission.

§ 1292.

" Every citizen of the United States who, within the territory or

jurisdiction thereof, accepts and exercises a commission to serve a

foreign prince, state, colony, district, or people, in war, by land or

by sea, against any prince, state, colony, district, or people, with

whom the United States are at peace, shall be deemed guilty of a

high misdemeanor, and shall be fined not more than two thousand

dollars and imprisoned not more than three years."

Sec. 5281, Revised Statutes.

One Isaac Williams was convicted in a United States court in

Connecticut, in 1797, and fined and imprisoned for a violation of

the neutrality laws in accepting in the United States a French

commission and under the authority thereof committing acts of

hostility against Great Britain.

Murray v. Schooner ChnrniiiiK Betsy. 2 Cranch, 64, 82, note, sununa-

rizing the case as rei)orte<l in tlie National Magazine, No. .3, p. 254.

2. Enlistments.

§ 1293.

" Every person who, within the territory or jurisdiction of the

United States, enlists or enters himself, or hires or retains another

person to enlist or enter hims(»lf, or to go beyond the limits or juris-

diction of tile United States with intent to be enlisted or enteivd in

the service of any foreign prince, state, colony, district or people, as

a soldier, or as a marine or seaman, on board of any vessel of war,

letter of marque, or j^rivateer, shall be deemed guilty of high mis-

demeanor, and shall l)e fined not more than one thousand dollars,

and imprisoned not more than three years."

S«H-. 5282. Hevise«l Statutes.

''The provisions of this Title
|
K. S., §§ 5281-5291] shall not Ih»

construed to extend to any subject or citizen of any foreign prince.
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state, colony, district, or people, who is transiently within the United

States, and [enlist] [enlists] or enters himself on board of any vessel

of war, letter of marque, or privateer, which at the time of its arrival

within the United States was fitted and equipped as such, or hires or

retains another subject or citizen of the same foreign prince, state,

colony, district, or people, Avho is transiently within the United States,

to enlist or enter himself to serve such foreign prince, state, colony,

district, or people, on board such vessel of war, letter of marque, or

privateer, if the United States shall then be at peace with such

foreign prince, state, colony, district, or people. Nor shall they be

construed to prevent the prosecution or punishment of treason, or

of any piracy defined by the laws of the United States."

See. 5291, Revised Statutes.

It is a breach of the law of nations, punishable by indictment

in the courts, to enli.st in, or to aid in fitting out, foreign belligerent

cruisers.

Henfield's Case, Wharton's State Trials, 49 ; Villato's Case, id. 185 ; Wil-

liams's Case. id. 6.52.

" Vessels of either of the parties not armed, or armed previous to

their coming into the ports of the United States, which shall not

have infringed any of the foregoing terms, may lawfully engage or

enlist therein their own subjects or citizens, not being inhabitants

of the United States."

Hamilton's Treasury circular of Aug. 4, 1793, 1 Am. State Papers, For.

Rel. 140.

See Mr. Jefferson. Sec. of State, to Mr. Ternant, French min.. May 15,

179S. forbidding belligerent recruiting in the United States. (Am.

State Paiiers, For. Rel. I. 148.)

" Mr. Genet asserts his right of arming in our ports and of enlist-

ing our citizens, and that we have no right to restrain him or punish

them. Examining this question under the law of nations, founded

on the general sense and usage of mankind, we have produced proofs,

from the most enlightened and approved writers on the subject, that

a neutral nation must, in all things relating to the war, observe an

exact impartiality towards the parties, that favors to one to the,

prejudice of the other, would import a fraudulent neutrality, of

which no nation would be the dupe ; that no succor should be given

to either, unless stipulated by treaty, in men, arms, or anything else

directly serving for war; that the right of raising troops being one

of the rights of sovereignty, and consequently appertaining exclu-

sively to the nation itself, -no foreign power or person can levy men
within its territory without its consent; and he who does may be
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rightfully and severely punished; that if the United States have a

right to refuse the permission to arm vessels and raise men within

their ports and territories, they are bound by the laws of neutrality

to exercise that right, and to prohibit such armaments and enlist-

ments. To these principles of the law of nations Mr. Genet answers,

by calling them ' diplomatic subtilties ' and ' aphorisms of Vattel

and others.' But something more than this is neces.sary to disprove

them; and till they are disproved, we hold it certain that the law

of nations and the rules of neutrality forbid our permitting either

party to arm in our ports."

Mr. Jefferson. Sec. of State, toMr. Morris, luin. to France. .Xug. 10. 179.3,

4 Jefferson's Works. .14 ; Am. State l'ai>ers. For. Rel. I. 107. 108.

Mariners ma}' be said to l)e citizens of the world ; and it is usual for

them of all countries to serve on board of any merchant ship that will

take them into pay, and this practice, from the manner of their liveli-

hood, seems, for obvious reasons, founded on convenience and, in

many instances, on necessity. If foreign sovereigns i)urchase ships in

the United States, and load them with provisions for the use of their

fleets or armies, those ships are to Ih» considered as commercially em-

ployed; and if they 1k» not attuched to the naval or military expedi-

tions as part thereof in accompanying the fleet, or clo.sely following

the army from place to place for the purpose of furnishing them with

supplies, there can be no pretext for restraining American sailors from

hiring on Ijoard of them for the purpose of gaining a support in their

customary way of occupation. A citizen of a neutral nation has a

right to render his personal service as a sailor on l)oard of any vessel

whatever emphwed in mere commerce, though owned by either of the

belligerent powers or the subjects or citizens of either, and nothing

hostile can Iw imj^uted to such conduct.

Lee. .\t. <J«^n.. 17!X). 1 Op. 01.

To same general efT<Ht s«h' 4 Oi». X\{\\ T'nlted States r. Skinner. 2 Wheel.

Cr. ('as. 2.''.!!; Stoujiliton r. Taylor. 2 Pain«». «».">.

An American citizen may enter either the land or naval s«>rvice of a

foreign government without compromising the neutrality of his own.

The Santlssinia Trinidad. 1 Hrock. 478.

Colombian vessels are entitled, under articles <; and 81 of the treaty

with that Kepublicr of 1H24. to make repaii's in our |)oits when forced

into them by stress of weather, but not to enlist r«M'ruits thcic. citlu'r

from our citizens or from foreignei>;, except such as may be tran-

siently within the United States.

Wirt. .\t. fJpn.. 182.''.. 2 Op. 4,
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The enlistment at Xew York of seamen or others for service on

war vessels of Mexico (she being at war with Texas) , such persons not

being Mexicans transiently within the United States, is a breach of

the act of 1818.

Nelson. At. Gen., 1844, 4 Op. 33G.

The undertaking of a belligerent to enlist troops of land or sea in a

neutral state without the previous consent of the latter is a hostile

attack on its national sovereignty. The act of Congress prohibiting

foreign enlistments is a matter of domestic or municipal right as to

which foreign gc^'ernments have no right to inquire, the international

oifense being independent of the question of the existence of a pro-

hibitory act of Congress.

Gushing, At. Gen.. 1855, 7 Op, 307.

In this opinion it was advised that a foreign minister who engages in

the enlistment of troops In the United States for his government is

subject to be summarily exjielled, or, after demand for his recall,

dismissed by the President. See supra, § G40.

If agents of the British Government, being instructed to enlist mili-

tary recruits, succeed in evading the municipal law and so escape pun-

ishment as malefactors, " such successful evasion serves to increase the

intensity of the international wrong done the United States."

Gushing, At. Gen., 1855, 8 Op. 468 ; id. 476.

See, also, H. Ex. Doc. 107, 34 Gong. 1 sess.

For the Indictment in United States r. Hertz, for illegal recruiting, see

Wharton's Prec. 1123.

" ^Aliile the laws of the Union are thus peremptory in their prohibi-

tion of the equipment or armament of belligerent cruisers in our ports,

they provide not less absolutely that no person shall, within the terri-

tory or jurisdiction of the United States, enlist or enter himself, or

hire or retain another person to enlist or enter himself, or to go be-

3'ond the limits or jurisdiction of the United States with intent to be

enlisted or entered, in the service of any foreign state, either as a sol-

dier or as a marine or seaman on board of any vessel of war, letter

of marque, or privateer. And these enactments are also in strict

conformity with the law of nations, which declares that no state has

the right to raise troops for land or sea service in another state with-

out its consent, and that, whether forbidden by the municipal law or

not, the very attempt to do it without such consent is an attack on

the national sovereignty.

" Such being the public rights and the municipal law of the United

States, no solicitude on the subject was entertained by this Govern-

ment when, a year since, the British Parliament passed an act to

provide for the enlistment of foreigners in the military service of



§1293.] - ENLISTMENTS. 883

Great Britain. Nothing on the face of the act or in its public his-

tory indicated that the British Government proposed to attempt re-

cruitment in the United States, nor did it ever give intimation of

such intention to this Government. It Avas matter of surprise, there-

fore, to find subsequently that the engagement of persons within the

United States to proceed to Halifax, in the British province of Xova

Scotia, and there enlist in the service of Great Britain, was going

on extensively, with little or no disguise. Ordinary legal steps were

immediately taken to arrest and punish parties concerned, and so

put an end to acts infringing the municipal law and derogatory to

our sovereignty. Meanwhile suitable representations on the subject

were addressed to the British Government.
" Thereupon it became known, by the admission of the British Gov-

ernment itself, that the attempt to draw recruits from this country

originated with it, or at least had its approval and sanction; but it

also appeared that the public agents engaged in it had ' stringent

instructions ' not to violate the municipal law of the United States.

" It is difficult to understand how it should have been supposed

that troops could be raised here by Great Britain without violation

of the municipal law. The unmistakable object of the law was to

prevent every such act which if performed must be either in viola-

tion of the law or in studied evasion of it ; and in either alternative,

the act done would l^e alike injurious to the sovereignty of the United

States.

" In the meantime the matter acquired additional importance by

the recruitments in the United States not being discontinued, and the

di.sclosure of the fact that they were prosecuted upon a systematic

plan devised by official authority; that recruiting rendezvous had

been opened in our principal cities and depots for the reception of

recruits established on our frontier, and the whole business conducted

under the supervision and by the regular cooperation of British

officers, civil and military, some in the North American provinces and

some in the ITiiited States. The complicity of tliose officers in an

undertaking which could only Ije accomplished by defying our laws,

throwing suspicion over our attitude of neutrality, and disregarding

our territorial rights is conclusively proved by the evidence elicited

on the trial of sucli of their agents as have been apprehended and

convicted. Some of the officers thus implicated are of high official

position, and many of them In-yond our jurisdiction, so that legal

proceedings coidd not reach the source of the mischief.

"These considerations, and the fact that the cause of complaint

was not a mere casual occurrence, but a deliJH'rate design, entered

upon with full knowledge of our laws and national policy and con-

ducted by resjK)nsible i)!iblic functionaries, impelled me to present

the case to the British Government, in order to secure not onlv a
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cessation of the wrong, but its reparation. The subject is still under

discussion, the result of which will be communicated to you in due

time."

President IMerce, aiinual message, Dec. 3, 185.5, Richardson's Message I.

332.

As to the subsequent dismissal of Mr. Crampton, the British minister,

and certain British consuls, see supra, § 040.

Joseph Wagner, who, at the Octol»er term. 1855, of the United States dis-

trict court for the southern district of New York, was convicted of

being concerned in the imlawful enlistment of men to serve a foreign

prince, and sentenced to two years' imprisonment, and to pay a fine

of $l(tO, was pardoned in July, 185(5. (Mr. Thomas, .Vssist. Sec. of

State, to Mr. Ilillyer, July 31, 1850, 45 MS. Dom. Let. 427.)

It is not a crime, under the neutrality law, to leave this country

with intent to enlist in foreign military service; nor to transport per-

sons out of the country with their own consent who have an intention

of so enlisting. To constitute a crime under the statute, such person

must be hired or retained to go abroad with the intent to be so

enlisted.

United States v. Louis Kazinski, 2 Sprague, 7.

" I have to acknowledge the receipt of your No. 145 of the 7th

instant, in which you report your action in relation to a jjublic an-

nouncement in a newspaper of Ciudad Bolivar that the Spanish vice-

consul in that city had, bj' the authority of the Spanish legation at

Caracas,^ opened books ' for the enrollment of volunteers and the recep-

tion of subscriptions ' in aid of Spain in her war with the United

States. You state that both the President and the minister of foreign

affairs of Venezuela agreed 'that the Spanish legation had gone too

far, and that a stop should immediately be put to its efforts to raise

men and money on A'^enezuelan soil with which to oppose the ITnited

States,' and it appears that as a result of your representations the

ministry of foreign affairs issued on the 1st of June a decree in which

attention is called to various provisions of the penal code of Venezuela

by Avhich it is forbidden to anyone, without authority of the national

government, to make levies or to arm and equip ' Venezuelans or

foreigners on Venezuelan soil destined for the service of another

nation, or to arrogate to himself illegal functions, and, Avithout

authority, to open an office for making subscriptions or enlistments.'

" Upon your report of the matter by cable, with the inquiry whether

you should demand the dismissal of the Spanish minister at Caracas,

the Department, in its telegraphic reply, instructed you to lay such

evidences as you possessed of the minister's offenses before the Venez-

uelan Government, Avith an expression of confidence that it would
take appropriate measures for the vindication of its sovereignty. The
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Department deemed it i^roper, after the proofs should be presented to

the minister of foreign affairs, to afford the Venezuelan Government
an opportunity to investigate the matter, and of its own motion to take

such further action as the facts should require. It is assumed that the

Venezuelan Government, especially in view of what you say of its

friendly disposition toward the United States, will not be disinclined

to signify in a substantial way its displeasure at what seems to have

been a flagrant attempt to disregard its laws and its neutrality."

Mr. Day, Set*, of State, to Mr. IxHJinis, luin. to A'eiuv.uola. June 20, 1898,

For. Hel. 1808, 11.36.

In a report of the chief of the Bureau of Navigation of the Navy
Department, communicated by the Acting Secretary of the Navy to

the Secretary of State, June 1, 1898, it is said to be " the opinion of the

Bureau that not even a citizen of the United States residing abroad

can enlist in time of war without coming to the United States, unless

neutrality laws are violated."

For. llel. 1898, 1175.

3. Fitting Out or Arming of Vesskls.

(1) statutory provisions.

§ 1294.

" Every person who, within the limits of the United States, fits out

and arms, or attempts to fit out and arm, or procures to be fitted out

and armed, or knowingly is concerned in the furnishing, fitting out.

or arming, of any vessel, with intent tliat such vessel shall be employed

in the service of any foreign prince or state, or of any colony, district,

or people, to cruise or commit hostilities against the subjects, citizens,

or property of auy foreign prince or state, or of any colony, district.

or people with whom the United States are at j^eace. or who i.s.sues or

delivers a commission within the territory or jurisdiction of the

United States, for any vessel, to the intent that she may 1k» so em-

ployed, shall be deemed guilty of a high misdemeanor, and shall be

fined imt more than ten thousaiul dollars, and iuiprisoned not more

than three years. And every such vessel, her tackle, apparel, and fur-

niture, together with all materials, arms, amnuinition. and stores,

which may have Ikhmi procured for the building and etjuipment

thereof, shall Ik* forfeited; one-half to the use of the informer, and

the other half to the use of the United States."

Sec. 52K{, UevlKtHJ Statutes.

"Every citizen of the I'niteil States who. without the limits

thereof, fits out and arms, or attempts to fit out and arui, or pro-
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cures to be fitted out and armed, or knowingly aids or is concerned

in furnishing, fitting out, or arming any private vessel of war, or

privateer, Avith intent that such vessel shall be employed to cruise,

or commit hostilities, upon the citizens of the United States, or

their property, or who takes the command of, or enters on board

of any such vessel, for such intent, or who purchases any interest in

any such vessel, with a view to share in the profits thereof, shall be

deemed guilty of a high misdemeanor, and fined not more than ten

thousand dollars, and imprisoned not more than ten years. And the

trial for such offense, if committed without the limits of the United

States, shall be in the district in which the offender shall be appre-

hended or first brought."

See. 5284, Revised Statutes.

The half of the proceeds of a vessel, forfeited and sold for viola-

tion of the neutrality laws, belonging, under section 5233, Revised

Statutes, to the informer, does not by lapse of time become the prop-

erty of the United States, even if no one appears to claim it.

United States v. The Resolute, 40 Fed. Rep. 543.

(2) ORIGIN OF INHIBITION.

§ 1295. .

When M. Genet came to the United States as French minister

in 1793, he brought Avith him a quantity of blank commissions, and

after his arrival proceeded to fit out and commission privateers.

Referring to this fact, and particularly to the capture and bringing

into Philadelphia of a ship by one of these cruisers, Mr. Jefferson,

on June 5, 1793, wrote to M. Genet that, as it was " the ru/ht of

every nation to j^rohibit acts of sovereignty from being exercised by

any other within its limits, and the duty of a neutral nation to pro-

hibit such as would injure one of the warring powers," so " the grant-

ing military commissions, wdthin the United States, by any other

authority than their owm," w as " an infringement on their sov-

ereignty, and particularly so when granted to their own citizens, to

lead them to commit acts contrary to the duties they owe their

own country." The departure of the vessels, so illegally equipped,

from the ports of the United States was therefore requested.

This request was not complied with, and captures continued, to-

gether with the sale of prizes in the ports of the United States.

Accordingly, on August 7, 1793, Mr. Jefferson informed M. Genet

that the President considered the United States "as bound, pursuant

to positive assurances, given in conformity to the laws of neutrality,

to effectuate the restoration of, or to make compensation for, prizes
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which shall have been made, of any of the parties at war with France,

subsequent to the 5th day of June last, by privateers fitted out of our

ports;" that it was consequently expected that he would '* cause resti-

tution to be made " of all prizes so taken and brought in subsequent

to that day, " in defect of which, the President considers it as incum-

bent upon the United States to indemnify the owners of those prizes,

the indemnification to be reimbursed by the French nation;" and that,

" besides taking efficacious measures to prevent the future fitting out

privateers in the ports of the United States, they will not give

asylum therein to any which shall have been at any time so fitted out,

and will cause restitution of all such prizes as shall be hereafter

brought within their ports, by any of the said privateers."

A similar note was addressed to the British minister, and this wsvs

followed up, on September 5, 1793, by another, in which Mr. Jef-

ferson comprehensively defined the position of the United States.

Referring to the treaties of the United States with France, the

Netherlands, and Prussia, by which the contracting j)arties were

bound to endeavor, " by all the means in their power," each to pro-

tect and defend in its ports or waters, or the seas near its coasts,

vessels and effects belonging to citizens of the other, and to recover

and cause to be restored to the right owners any such vessels or

effects as should there be taken from them, Mr. Jefferson said

:

" Though we have no similar treaty with (Jreat Britain, it was the

opinion of the President that we should use towards that nation

the same rule, which, under this article, was to govern us with the

other nations, and even to extend it to captures made on the high

seas, and brought into our ports, if done by vessels which had been

armed within them. Having, for particular reasons, forborne to

use all the means in our power for the restitution of the three vessels

mentioned in my letter of August 7th, the President thought it

incumlxMit on the United States to make compensation for thoui;

and though nothing was said in that letter of other vessels taken

under like circumstances, and brought in after the r)th June, and

before the date of that letter^ yet. where the same forbearance had

taken place, it was, and is his opinion, that compensation would be

equally due. As to prizes made under the same circumstances, and

brought in after the date of that letter^ the President detenniued,

that all the means in our power should Ix' ust'd for their restitution.

If these fail, as we should not he bound by our treaties to nudve

compensation to the other powers, in the analogous case, he did not

mean to give an opinion, that it ought to lx» done to (Jreat Britain.

But still, if any cases .shall arise subsequent to that date, (lie cin lun-

stances of whicli shall place them on similar ground with those Ix'fon*

it, the President would think compensation e<|Maliy incumbtMit on

the United States. Instructions are given to the governors of the

H. Doc. 551—vol 7 57
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different States, to use all the means in their power for restoring

prizes of this last description, found within their ports. Though
they will, of course, take measures to be informed of them, and the

General Government has given them the aid of the custom-house

officers for this purpose, yet you will be sensible of the importance

of multiplying the channels of their information, as far as shall

depends on yourself, or any persons under your direction, in order

that the governors may use the means in their power for making
restitution. Without knowledge of the capture, they can not restore

it. It will always be best to give the notice to them directly; but

any information, which you shall be pleased to send me also, at

any time, shall be forwarded to them, as quickly as distance will

permit. Hence you will perceive, sir, that the President contem-

plates restitntion or compensation^ in the cases before the 7th of

August, and after that date, restitution^ if it can be effected by any

means in our power. And that it will be important, that you should

substantiate the fact that such prizes are in our ports or Avaters.

" Your list of the privateers illicitly armed in our ports is, I believe,

correct. With respect to losses by detention, waste, spoliation, sus-

tained by vessels taken as before mentioned, between the dates of June

5th, and August 7th, it is proposed, as a provisional measure, that the

collector of the customs of the district, and the British consul, or any

other person you please, shall appoint persons to establish the value

of the vessel and cargo, at the times of her capture, and of her arrival

in the port into which she is brought, according to their value in

that port. If this shall be agreeable, and you will be pleased to

signify it to me, with the names of the prizes understood to be of

this description, instructions will be given accordingly to the col-

lectors of the customs where the respective vessels are."

Referring to this letter. Hall says :
" The policy of the United

States in 1793 constitutes an epoch in the development of the usages

of neutrality. There can be no doubt that it was intended and

believed to give effect to the obligations then incumbent upon neutrals.

But it represented by far the most advanced existing opinions as to

what those obligations were ; and in some points it even went further

than authoritative international custom has up to the present time

advanced. In the main however it is identical with the standard of

conduct which is now adopted by the community of nations."

Mr. Jefferson, Sec. of State, to M. Genet, June 5, 1793, Am. State Papers,

For. Rel. I. 150 ; same to same, Aug. 7, 1793, id. 167 ; Mr. Jefferson,

Sec. of State, to Mr. Hammond, Sept. 5, 1793, id. 174; Hall, Int.

Law (.5th ed.), ,593; Moore, Int. Arbitrations, I. 312-310, .342-343; id.

IV. 3970; 10 Washington's Writings, 540.

See, also, Mr. Jefferson to Mr. Madison, May 13, 1793, 2 Randall's Jeffer-

son, 131 ; Mr. "Jefferson, Sec. of State, to Mr. Rawle, May 15, 1793,

5 MS. Dora. Let. 109.
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'* Under the second point of view it appears to me wrong on the part of

the United States (where not c-onstrained by treaties) to permit one

party in the present war to do what can not l>e permitted to the other.

We can not iierniit the enemies of France to fit out privateers in our

ix)rts. by the 22d article of our treaty. We ought not. therefore, to

I^ermit France to do it ; the treaty leaving us free to refuse, and tlie

refusal being necess?jry to preserve a fair neutrality. Yet considering

that the present is the first case which has arisen ; that it has been in

the first moment of the war, in one of the most distant iK)rts of the

United States, and liefore measures could he taken by the (iovernment

to meet all the cases which may ttow from the infant state of our

Government, and novelty of our iK)sition. it ought to be placed by (Jrcat

Britain among the accidents of loss to which a nation is exposed in a

state of war. and by no means as a premeditated wrong on the part of

the Government. In the last light it can not be taken, becaus*' the

act from which it results plact^l the United States with the oiTeiidetl,

and not the offending party. Her minister has seen himself that there

could have l)een on our part neither permission nor connivance. A
very moderate aix)logj- then from the United States ought to satisfy

Great Britain." (Opinion of Mr. .Jefferson, Se<'. of State, on the resti-

tution by the United States of prizes taken by French privateers fitted

out in Charleston, May 15, 179.3, 2 Randalls' Life of Jefferson, 1M7.)

"The practice of commissioning, e<iuipping and manning vessels in our

IK)rts, to cruise on any of the belligerent parties, is e<iually and en-

tirely disapproved ; and the Government will take effectual measures

to prevent a repetition of it." (Mr. Jefferson, Sec. of State, to the

mini.ster of Great Britain, May 15, 179.S, 3 Jeff. Works, 559.)

"As it was apprehended by the I'resident of the I'nited States that at-

tempts might be made by pei*sons within the United States to arm
and equip vessels for the purpose of cruising against some of the pow-

ers at this time engaged in war, whereby the peace of the United

States might be committe<l, the governors of the several States were

desire<l to be on the watch against such enterprises, and to seize such

A-essels found within the jurisdiction of their States." (Mr. Jeffer-

son. Sec. of Sate, to U. S. district attorney for New York. June 12,

1793, 5 MS. Dora. Let. 14.3.)

"I hiclose you also several memorials and letters which have passed be-

tween the Executive and the ministers of France and England. These

will develop to you the prin<*iples on which we are i>rocttHliiig be

twetMi the l>elligerent |K»wers. The diM-isions, being founded on what
is «*on<'eived to Im> rigorous justice, give dissjitisfaction to both j)artie.s.

and produce complaints from lK)th. It is our duty, however, to jter-

severe In them and to me«»t the conse<iuences. You will observe that

Mr. Hammond proiKises to refer to his ctmrt the determination of the

President that the i)rizes taken by the CitAyrn Cruet could not be

given up; the reasons for this are e.xplaiia^d in the pajn'rs. .Mr.

Genet had state<i that she was m:iin)e<I by French citizcMis. .Mr.

Hannnond had not stat<Hl to the contrary before the decision. Nei-

ther i)roduc(Ml any proofs. It was therefore sup|>osed tluit she wa-s

nianiie<l principally with French (-itizens. .Vfter tlu' decisi«in .Mr.

HHiumond denies the fact, but without pnxlucing any proof. I nm
really unable to say how It was. but I l»elieve it to be «'ertain that

there w«'re very few .\mericans. He says the Issuing the commission,

etc., by Mr. Genet within our territory was an infringement of our
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sovereignty ; therefore, the proceeds of it should be given up to Great

Britain. The infringement was a matter between France and us.

Had we insisted on any penalty or forfeiture by way of satisfaction

to our insulted rights, it would have belonged to us, not to a third

party. As between Great Britain and us, considering all the circum-

stances explained in the papers, we deemed we did enough to satisfy

her. We are mor«)ver assured that it is the standing usage of France.

l)erhaps. too, of other nations, in all wars, to lodge blank commissions

with all their foreign consuls to be given to every vessel of their

nation, merchant or armed, without which a merchant vessel would

be punished as a pirate were she to take the smallest thing of the

enemy that should fall in her way. Indeed, the place of the delivery

of a connnission is immaterial, as it may be sent by letter to anyone.

So it ma.v l)e delivered by hand to him anj'where; the place of signa-

ture hi/ the sorereiffii is the material thing. Were that to be done in

any other jurisdiction than his own, it might draw the validity of the

act into question." (Mr. Jefferson, Sec. of State, to Mr. Piuckney,

min. to England, June 14, 1793, MS. Inst. U. States Ministers, I. 307.)

See, also, Mr. Jefferson, Sec. of State, to Mr. Hammond, British min.,

June 19, 1793, 5 MS. Dom. Let. 164.

In Mr. Jefferson's letter of June 17, 1793. to M. Genet, he stated that, it

being reported to the President that an armed French cruiser was
fitting out, arming, and manning in the port of New York, for the

express purpose of cruising against certain other nations with whom
we were at peace, that she had taken her guns and anununit ion aboard,

and was on the point of departure, " orders were immediately sent to

deliver over the vessel^ and the i)ersons concerned in the enterprise,

to the tribunals of the country ; that if the act was of those for-

bidden by the law, it might be punished, if it was not forbidden, it

might be so declared." (1 Wait's State Papers, 90; 1 Am. State

Papers. For. Rel. 154.)

Genet's notes of June 25, 1793, giving notice of arming of English vessels

in United States harbors, are in 1 Am. State Papers, For. Rel. 159,

and in succeeding pages of the same volume there is other corre-

spondence as to the arming of vessels in such ports.

" The original arming and equipping of vessels in the ports of the

United States, by any of the belligerent parties, for military service,

offensive or defensive, is deemed unlawful.

" Equipments of merchant vessels, by either of the belligerent par-

ties, in the ports of the United States, purely for the accommodation

of them as such, is deemed lawful.

" Equipments in the ports of the United States, of vessels of war in

the immediate service of the Government of -any of the belligerent

parties, which, if done to other vessels, would be of a doubtful

nature, as being applicable either to commerce or war, are deemed

lawful. . , .

" Equipments of vessels in the ports of the United States, which are

of a nature solely adapted to war, are deemed unlawful; except

those stranded or wrecked," etc.

Hamilton's Treasury Circular of Aug. 4, 1793, 1 Am. State Papers, For.

Rel. 140, 141.
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" rules adopted by the cabinet as to the equipment of vessels

in the ports of the united states by belligerent i*owers, and
proceedings on the conduct of the french minister.

"August 3d, 1793.

" 1. The original arming and equipping of vessels in the ports of

the United States by any of the belligerent parties for military serv-

ice offensive or defensive is deemed unlawful,
" 2. Equipments of merchant vessels by either of the belligerent

parties, in the ports of the United States, purely for the accommoda-

tion of them as such, is deemed lawful.

" 3. Equipments, in the ports of the United States, of vessels of

war in the immediate service of the government of any of the l>ellig-

erent parties, which, if done to other vessels, would be of a doubtful

nature, as being applicable either to commerce or war, are deemed

lawful; except those which shall have made prize of (he subjects,

people, or property of France, coming with their prizes into the ports

of the United States, pursuant to the seventeenth article of our treaty

of amity and commerce with France.
" 4. Equipments in the ports of the United States, by any of the

parties at war with France, of vessels fitted for merchandise and war,

whether with or without commissions, which are doubtful in their

nature, as being applicable either to commerce or war, are deemed

lawful, except those which shall be made prize, &c.

" 5. Equipments of any of the vessels of France in the ports of the

United States, which are doubtful in their nature, as being applicable

to commerce or war, are deemed lawful.

" 6. Equipments of every kind in the ports of the United States, of

privateers of the powers at war with France, are deemed lawful

[unlawful].

" 7. Equipments of vessels in the ports of the United States, which

are of a nature solely adapted to war, are deemed unlawful ; except

those stranded or wrecked, as mentitmed in the eighteentli article of

our treaty with France, the sixteenth of our treaty with the United

Netherlands, the ninth of our treaty witli Prussia ; and except those

mentioned in the nineteenth article of our treaty with Franco, the

seventeenth of our treaty with the United Netherlands, the eighteenth

of our treaty with Prussia.

" 8. Vessels of oitlier of the parties not armed, or armed j)revious

to their coming into the ports of the United States, which shall not

have infringed any of the foregoing rules, may lawfully engage or

enlist their own subjects or citizens, not Iwing inhabitants of the

Unit«'<l States; except privateers of the powers at war with France,

and except those vessels which shall have made prizi', &c.
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" The foregoing rules having been considered by us at several meet-

ings, and being now unanimously approved, they are submitted to the

President of the United States.

" Thomas Jefferson.
" Alexander Hamilton.
" Henry Knox.
" Edmund Randolph."

The above, which is given in 10 Washington's Writings (by Sparlis), 546,

as a cabinet resolution, appears in 1 Am. State Papers, For. Rel. 140,

as an appendage to Hamilton's Treasury Circular of Aug. 4, 1793.

In 10 Washington's Writings, 546, the serious mistake is made of

putting " lawful " for " unlawful " at the end of clause " 6."

For Hamilton's Treasury Circular, see, also, Moore, Int. Arbitrations, IV.

3971 et seq.

Etienne Guinet and John Baptist Le Maitre were indicted for a

misdemeanor for fitting out and arming the vessel Les Jumeaux^ at

Philadelphia, to be employed in the service of the Republic of France

against Great Britain, both powers being at peace with the United

States. The indictment was brought upon section 3 of the neutrality

act of 1795. Guinet only was apprehended. He pleaded not guilty.

It appeared on the trial that the vessel when she entered Philadelphia,

being laden with sugar and coffee, mounted four guns and two swivels.

She had originally been a British cutter employed in the Guinea

trade, and had ten portholes on each side ; but only four w^ere actually

open at the time of her arrival, to accommodate the four guns thus

mounted. After her arrival a contract was made with a ship car-

penter to repair her, her condition being very rotten; and the car-

penter agreed to open only the twenty ports which were pierced when
she came into the port. AVhile the repairs were proceeding, the Gov-

ernment instituted an inquiry into the subject. The twenty ports

were then open, the upper deck was changed, and four guns on car-

riages, with two swivels, were lying on the wharf. The carpenter

Avas ordered to desist, and a report was made to the Secretary of War,

Avho directed that all the recent warlike equipments be dismantled,

anfJtJie.yessel restored to the state in which she arrived. The warden

offthe ,p9rt caused the portholes to be shut up, and refused even to

allow, afty ringbolts to be fixed in the vessel. A\Tien she sailed she

carried, according to the custom-house entry, nothing in her hold but

proA'i^ions, water casks, and wood. A witness stated that a few days

previously he saw four guns in her hold, and the carpenter who
repaired the boat said that she carried the four guns and two swivels

which she brought w^ith her. She sailed in the middle of the day, and

some of the w^orkmen went down in her as far as League Island. She

came to at Wilmington, where she took on board three or four car-

riage guns, some small kegs, the contents of which were unknown,
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and twenty to thirty muskets. The vessel then dropped down to New
Castle, and a pilot boat was sent to Philadelphia to get some more
guns and other articles. While the boat was waiting at Philadelphia

for this purpose, she was seized, as well as the ^ns which were lying

on the wharf, and the parties engaged in the transaction, one of

whom was Guinet, were arrested.

The court held that the third section of the neutrality statute was
meant to include all cases of vessels armed within United States

ports, and that converting a merchant ship into a vessel of war must

be deemed an original outfit, the offense consisting in the conversion

from a peaceful use to warlike purposes. It was true, said the court,

that the vessel left the wharf with only the number of guns which she

had brought into port; but it was equally true that when she had

dropped down the river, she took on board three or four more guns,

muskets, water casks, etc., and it was manifest that other guns were

ready to be sent to her by the pilot boat. These circumstances clearly

proved a conversion from the original commercial design of the vessel

to a design of cruising against the enemies of France. It was only

necessary therefore to ascertain how far the defendant was knowingly

concerned in the offense in question. It had been alleged in his

defense that he was merely an interpreter. If he had appeared in

that character alone, the court declared that it would not have thought

it a sufficient ground for conviction. But the jury were to collect

their views of the matter from all the circumstances. It appeared

that the defendant carried orders from the owner of the ship to the

ship carpenter; that he told the pilot boy at what time the guns

should be taken on board the boat to be carried to the ship ; that the

accounts found in his possession contained charges for supplies of

cannon ball, muskets, and commissions for services ; and that the whole

transaction was conducted in a secret and mysterious manner at night.

The court said that if the defendant was concerned in the offense, it

was effected as far as it was in his power to complete it. The illegal

outfit of the vessel was accomplished; and the fact that an additional

numl)er of cannon was not sent to augment her force was not owing to

his resjject for the laws, but to the vigilance of the police.

The jury found a verdict of guilty.

United States t\ Guinet (1795). 2 Dall. .Til.

A l)elligerent can not send out j)rivateers froui neutral ports.

TallH)t r. .Ians«m. :{ Dall. i:«.

" We never can allow one Ixilligerent to buy and fit out vessels here,

to 1x1 manned with his own people, and probably act against the

other."

President .lefferson to tli«' StH-rnUry «tf Stat»>, Aiijr. 1-'. tS(iS. ."» .lclT«'rs<»irs

Works, ."iao.
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See, also, Mr, Buchanan, Sec. of State, to Mr. Saunders, min. to Spain,

June 13, 1847, MS. Inst. Spain, XIY. 224.

" Our municipal law, in accordance with the law of nations, peremptorily

forbids not only foreigners, but our own citizens, to fit out within the

United States a vessel to commit hostilities against any state with
which the United States are at peace, or to increase the force of any
foreign armed vessel intended for such hostilities against a friendly

state.

" Whatever concern may have been felt by either of the belligerent powers
lest private armed cruisers or other vessels in the service of one
might be fitted out in the ports of this country to depredate on the

property of the other, all such fears have proved to be utterly ground-

less. Our citizens have been withheld from any such act or purpose

by good faith and by respect for the law." (President Pierce, annual

message, 1855, Richardson's Messages, V. 327, 332.)

On the general question, see Br. & For. State Pai)ers, 1864-65, vol, 55.

(3) CONSTITUENTS OF THE OFFENSE.

§ 1296.

Under the neutrality laws of the United States it is an indictable

offense either to fit out or to arm.

United States v. Guinet, 2 Dall. 321, Wharton's State Trials, 93 ; United

States V. Quincy, 6 Pet. 445.

If a vessel be fitted out, furnished, or armed within the waters of

the United States, and there be sufficient grounds for believing that

it is done with intent to employ it in the service of any foreign prince

or state, to cruise or commit hostilities upon the subjects or property

of another foreign prince or state with whom the United States are

at peace, it is unlawful under the act of Congress. If an English

vessel be seeking an armament with the latter purpose, it will be

unlawful. But there is no law to prohibit her taking in arms or

military stores, in the way of trade, or for necessary self-defense.

Rush, At. Gen., 1816, 1 Op. 190.

Sending armed vessels and munitions of war to the ports of a

belligerent for sale as articles of commerce is not prohibited by the

law of nations or by the laws of the United States. But, while the

sale of a vessel armed or unarmed to a belligerent is not forbidden

by international law, such a vessel, even on its way to the vendee, is

liable to be seized as contraband on the high seas by the opposing

belligerent.

Story, J., Santissima Trinidad, 7 Wheat. 283, 340.

" Judge Story, in delivering the opinion of the court, said—which was

not necessary to the decision of the case, as there had been an

illegal augmentation of force—that the sending of this vessel, fully

armed and ready for use in war, under American colors, papers, and
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command, to Buenos Ayres, for a bona fide purpose of offering her

there for sale in the umriiet, as a commercial enterprise, though it

subjected her to capture as contraband, would not be u violation of

our national neutrality." (Dana's Wheaton, § 439, note 215, i). 554.)

" Without wearying the patience of the tribunal in the further discus-

sion of this question, it will be assumed that a vessel of war is not

to be confounded with ordinary contraband of war. Indeed, the only

respectable authority which has been citetl even apparently to the

contrary, is an observation which Mr. Justice Story thrust into the

opinion of the Supreme Court of the United States, upon the case of

. the Sdiitixiina Tritiiihid. If that eminent jurist had said thi't a

ves.sel of war was to be regarded in public law as an article which

might l>e legitimately constructed, fitted out. armed, equipped, or

dealt In by a i)erson in the territory of a neutral, with the intent

that it should enter the servic»e of a belligerent, subject only to a

liability to capture as contraband of war by the other belligerent,

the I'nited States would have been forced, with great regret, to ask

this tribunal to disregard an opinion so at variance with conanon

sense, and with the whole current of the actions of nations. Happily

they are under no necessity of casting an imputation on the mem-
ory of one of their brightest judicial ornaments. . . . The court

decreed a restitution of the property on the second ground [unlawful

augmentation of force]. Any remarks, therefore, upon the first

IK)int [illegal fitting out] were outside of the requirements of the

case. . . . Taking them in connection with the facts as shown
in evidence, it is clear that the distinguishetl judge intended to con-

fine his statement to the case of a vessel of war e<iuipi)ed and dis-

patched as a commercial venture, without previous arrangement or

understanding with the belligerent, and at the sole risk of the

owner. ... It may, however, be said that the ordinary experi-

ences of human life show that such deeds border ui)ou the debatable

ground between good faith and fraud. The court which decidetl that

ease evidently did so on the impressions which the judges received

from the particular evidence before them ; for. on the very next

day, the most illustrious of American judges, John Marshall, then

Chief Justice of the I'nited States, in the parallel case of the Irre-

sistible, a ves.sel built at Baltimore, sent to Buenos Ayres, and there

commissioned as a privateer, pronouncing the opinion of the same
court, declared that the facts as to the Irrexistible showeil a viola-

tion of the laws of the Unltetl States In the original construction.

e(piipnient, and arming of the ves.sel ; and that, should the court

decide otherwise, the lairs far the preserrntinn of the neutrality of

the eountry would be ettmpletely eluded. Thp (Jran Para. 7 Wheaton,
471." (Case of the I'nittHl States at Geneva, rai>ers relating t«> the

Treaty of Washington, I. 82-83.)

Where certain vessels being constructed in the United States fo/

Mexico for the purpose of waging war against Texas (an independent

state) were not delivered, nor the property changed, within our juris-

diction, but were sent out of port under control of our own citizens

unarmed, and where every possible precaution had iM'cn taken to

iubui'c pacilic conduct on the high seus, it wub held that, although the
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sale was made abroad, if the vessels were equipped by American
citizens within the United States for belligerent purposes, and for a

nation belligerent to another with which ours was at peace, knowing
the purposes for which they were to be employed, such equipment

was repugnant to the act of 1818.

Legar§, At. Gen., 1842, 3 Op. 741.

See 3 Op. 738.

The fitting out of a war vessel of the German Government in the

port of New York, while a state of war exists between that Govern-

ment and Denmark, such vessel being calculated to cruise and commit
hostilities against Denmark, its property or subjects, is contrary to the

act of 1818. The fact that the vessel was to repair to Bremerhaven,

there to await orders, made no difference, as any intent, ultimate or

proximate, to commit hostilities is a violation of the act.

Johnson, At Gen., 1849, 5 Op. 92.

See, as to this case, Dana's Wheaton, note 215, p. 561, citing Annuaire cles

Deux Mondes (1852-53), 485; Ex. Doc. 5, 31 Cong.

Under the 3d section of the neutrality act of April 20, 1818, it is

not necessary that the vessel should be armed or in a condition to com-

mit hostilities, on leaving the United States, in order to convict a

party concerned in the enterprise who is indicted for being concerned

in fitting out a vessel with intent that she should be employed in the

service of a foreign province or state at peace with the United States.

It is sufficient if the defendant was knowingly concerned in fitting out

or arming the vessel with intent as aforesaid, though the intent should

appear to have been defeated after the vessel sailed. But if the

defendant had no fixed intention when the vessel sailed to employ

her as a privateer, but only a wish so to employ her if he could obtain

funds on her arrival at a foreign port, for the purpose of arming her,

he ought not to be convicted.

United States v. Quincy, 6 Pet. 445. . ,

Replying to an inquiry whether an ironclad ship, intended for the

Russian Government, which was then at war with Turkey, would be

liable to detention if she " were duly purchased by a private party,

who, in order to be enabled to transfer said vessel to the said belliger-

ent, when beyond the jurisdiction of the United States, should obtain

a clearance for some foreign port," Mr. Evarts said :
" A circuitous

transaction, including a violation of the law, is as much forbidden as

a direct one."

Mr. Evarts, Sec. of State, to Mr. Park, Oct. 9, 1877, 120 MS. Dom. Let. 145.

A vessel constructed in a United States port for a hostile attack on

a friendly sovereign will be arrested, under our neutrality laws, even
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though she is not yet complete, and the intention is to send her to a

foreign port for completion.

Mr. Evarts, Sec. of State, to Mr. Sullivan, Feb. 21, 1878, 121 MS. Dom.
Let. (J92.

See Mr. Evarts, Sec-, of State, to Mr. Sherman, Sec. of Treas., June 5,

1878, 123 MS. Doiu. Let. 192.

An expedition, organized in parts, and dispatched from the United

States, to meet at a common rendezvous on the high seas, and thence

proceed to acts of hostility against a friendly power, is within the

prohibition of section 5283, Revised Statutes, and a vessel fitted out

in the United States at such rendezvous is liable, under that section,

to seizure and forfeiture for a breach of the neutrality laws.

The Mary N. Hogan, 18 Fed. Hep. 529.

The forfeiture under section 528^^ is one-half to the use of the informer

and the other half to the use of the United States. The Haytian

minister stated tliat his Government did not desire to be considered

as the informer in the sense of that section, and had not authorized

any of its agents to claim or receive any part of the proceeds of the

confiscation of the Hogan or of any other confiscation connectetl with

the late insurrection. (Mr. Freiinghuysen, Sec. of State, to Mr.

Preston, Ilaytiau min., May G and May 24, 1884, MS. notes to Flayti,

L 327,328.)

See, also. The Erwin, 20 Fed. Rep. 50. This vessel was the tender of the

Mary .V. Hogan, and the arms and munitions of war on board were

c-ondemneil. (Mr. Preston, Haytian min., to Mr. Bayard, Sec. of

State, .Tan. 25. 1889, For. Rel. 1889, 515, 519. See, also, Mr. Adee,

4LCt. Sec. of State, to Mr. Preston, Aug. 11, 1883, MS. notes to Hayti,

I. 311; Mr. John Davis, Act. Sec. of State, to Mr. Preston, Aug. 15,

1883, id. 313.)

See, as to the Azelda and Laura, detained at New York on suspicion of

having arms for the Haytian insurgents. Mr. Freiinghuysen, Sec. of

State, to Mr. I'reston, Nov. 22, 1S83, MS. notes to Hayti, L 317.

The schooner /, with a cargo for Richmond, received on board at

New York certain cannon, muskets, and ammunition with orders,

on being hailed by concerted signals, to put them off near the Vir-

ginia capes. But owing to seizure at New York of the steamer

Morgan (which was to take them to Hayti to aid the insurrection

tliere) the / was not signaled, but proceeded with them to Richmond.

Held, that they were liable to libel for forfeiture, under § 5283.

United States r. Two Hundred and Fourteen Boxes of Arms, 20 Ftnl.

Rep. 50.

To render a ves.sel subject to forfeiture for a violation of tlie neu-

trality hiws, it is not nece.s.sarv that she should have luvn armed

or njanned In'fore leaving the United States, if the intention existed

to arm and man her afterwards.

The City «if Mexico, 28 Fe<l. K« p. 148
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A possessory action in admiralty was brought against the collector

of customs at Pensacola, Florida, for refusing during the insurrec-

tion of 1895 in Cuba to restore the papers of a steam tug because

her nominal purchaser, who was described in the bill of sale as a

trustee, refused to show by affidavit the name of the person for whom
lie was trustee. The papers were taken possession of by the col-

lector by order of his official superiors. Subsequently, the steam tug

having remained tied up at the wharf, he permitted her to engage

in her usual business in Pensacola Harbor, a United States inspector

of customs remaining on board. It was held that the action of the

collector in withdrawing the papers, in which the nominal purchaser

was described as trustee without indicating for whom, was lawful;

that the possession of the owners had not been ousted, there having

been no seizure by the collector; and that the court below, which

had made a decree for damages in favor of the owner of the steam

tug, had no jurisdiction in the case, and that the action must be

dismissed.

The Monarch, 62 U. S. App. 622; same case, Brent v. Thornton, 91 Fed.

Rep. 546.

The forfeiture of a vessel proceeded against under § 5283 of the

Revised Statutes does not depend upon the conviction of the person

or persons charged with doing the forbidden acts. A suit in rem,

for forfeiture or condeinnation of the vessel only, is a civil action,

and not a criminal prosecution.

The Three Friends, 166 U. S. 1, 49 (1897).

A libel under § 5283, Revised Statutes, did not charge that the ves-

sel was " fitted out and armed, or attempted to be fitted out and armed,

with intent," etc., " within the limits of the United States," but

charged in one <;ount or article that she was " heavily laden with

supplies, rifles, cartridges, machetes, dynamite, and other munitions

of war, including one large twelve-pound Hotchkiss gun or cannon,

and a great quantity of shot, shell, and powder therefor, . . .

with intent," etc., and, in another count, that she was " fitted out and

armed by being heavily laden with supplies, rifles, cartridges, . . .

with intent," etc. " The libel," said the court, " is certainly not

drawn with such legal precision and conciseness as to justify its use

as a precedent, but taking it. as a whole, and considering that the

objections urged were not passed upon in the lower court, and,

if passed upon adversely to the Government, the libel is plainly

amendable, we are of the opinion that the exceptions urged should

jiot be allowed in this court."

United States v. The Three Friends, 85 Fed. Rep. 424 ; 29 C. C. A. 244 ; 52

U. S. App. 571, 576-577.

See, also. The Three Friends, 32 C. C. A. 191 ; 89 Fed. Rep. 207.
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(4) ACTS NOT WITHIN THE STATUTE.

§ 1297.

An American-biiilt vessel, the Hector^ having been fitted out and
commissioned at Charleston by Genet as the French privateer Voia-

queur de la Bastille^ went to sea and then returned to the I/nited

States, and was detained and dismantled by the United States Gov-
ernment at Wilmington, N. C. She then sailed thence unarmed as a

foreign vessel, but was equipped and commissioned at Hayti by the

French authorities. She went again to sea, and brought a prize, the

BeUeij^ into Charlestoii in 1795. It was held, that, under the circum-

stances, the fitting out by aid of which the capture was made, was
not in contravention of law.

The Betsey, Bee, 67.

The fitting out and arming a vessel in anticipation of war is not a

violation of neutrality,

Moodie r. The Alfred (1796), 3 Dall. 307.

It is not a violation of the neutrality laws of the United States to

sell to a foreigner a vessel built in this country, though suited to be

a privateer, and having some equipments calculated for war but fre-

quently used by merchant ships.

Moodie V. The Alfred, 3 Dall. 307.

" Referring to your despatch, No. 875, upon the subject of building

a certain number of launches in the Kingdom of Great Britain for the

use of the United States, I have now to state that I am informed by

the Secretary of the Navy, to whom I referred your despatch, for

perusal, that from the reports made of the utility of the steam

launches used in the British and F'rench navies, in saving labor to

the crew in towing, and for other purposes, it was thought advisable

to order a few of them. The number so ordered was limited to twelve,

in which no armament has been or will be placed.''

Mr. Seward. So<-. of State, to Mr. Adams, luhi. to England, No. 1305,

March 17, 18(m. MS. Inst. Great Britain. XX. 124.

A vessel called the Meteor was built in the United States in 1805,

during the war lx»tween Chile and Spain, and sold to the Chilean

Government, without armament, and then, it was alleged, commis-

sioned, when in the United States, as a Chilean privateer. She was

libeled in New York and seized January 23, 18('>r». On the hearing

before Judge Betts it was nuiintained by the claimant to " 1h' no

offence (under the act of 1818] to i.s.sue a commission within the

United States for a vessel fitted and equipped to cruise or connnit
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hostilities, and intended to cruise and commit hostilities, so long as

such vessel was not armed at the time, and was not intended to be

armed within the United States, although it coidd be shown that a

clear intent existed, on the part of the person issuing or delivering

the commission, that the vessel should receive her armament the

moment she should be beyond the jurisdiction of the United States."

It was said, however, by Judge Betts, that " the court can not give

any such construction to tlie statute. Such a construction was repu-

diated by the Supreme Court. . . . The Meteor, although not

completely fitted out for military operations, was a vessel of war,

and not a vessel of commerce. She had in no manner been altered

from a vessel of war so as to fit her to be only a merchantman and so

as to unfit her to be a vessel of war. It needed only that she should

reach a point beyond the jurisdiction of the United States, and there

have her armament and ammunition put on board of her, to become

an armed cruiser of the Chilean Government against the Government

of Spain. . . . To say that the neutrality laws of the United

States have never prohibited the sale of a vessel of war as an article

of commerce is merely to say that they have not prohibited the fitting

out and arming, or the attempting to fit out and arm, or the furnish-

ing or fitting out or arming, of a vessel within the limits of the

United States, provided the unlawful and prohibited intent did not

exist." The court relied as authority on Dana's Wheaton, 562, 563,

note 215, where it is said that " an American merchant may build and

fully arm a vessel, and supply her with stores, and offer her for sale

in our own market. If he does any acts, as an agent or servant of a

belligerent, or in pursuance of an arrangement or understanding

with a belligerent, that she shall be employed in hostilities when sold,

he is guilty. He may, without violating our law, send out such a

vessel, so equipped, under the flag and papers of his own country,

with no more force of crew than is suitable for navigation, with no

right to resist search or seizure, and to take the chances of capture

as contraband merchandise, of blockade, and of a market in a

belligerent port. In such case, the extent and character of the equip-

ments is as immaterial as in the other class of cases. The intent is

all. The act is open to great suspicions and abuse, and the line may
often be scarcely traceable

;
yet the principle is clear enough. Is the

intent one to prepare an article of contraband merchandise, to be sent

to the market of a belligerent, subject to the chances of capture and

of the market? Or, on the other hand, is it to fit out a vessel which
shall leave our port to cruise, immediately or ultimately, against the

commerce of a friendly nation ? The latter we are bound to prevent.

The former the belligerent must prevent." Judge Betts then pro-

ceeded to say :
" The evidence in the present case leaves no rational

doubt that what was done here in respect to the Meteor, was done with
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the intent that she should be employed in hostile operations in favor

of Chile against Spain, and that what was done by her owners

towards despatching her from the United States was done in pur-

suance of an arrangement with the authorized agents of Chile for her

sale to that Government and for her employment in hostilities

against Spain, and that the case is not one of a hoi^n fde commercial

dealing in contraband of war. With these views, there must be a

decree condenming and forfeiting the property under seizure, in

accordance with the prayer of the libel."

Reixjrt of tlie Case of the Steamship Meteor l)y F. V. Balch (Little.

Brown & Co. 18«>9), I. 229. See, also, IIallecl<. Int. Law (Baker's

e<l.). II. 109.

" It lias been by many .sui>iK)setl that the decision in this Metcur case will

be of great weight and importance as a precetlent in the <iuestion

of the \lubunia and other Confederate vessels, now i)ending between

this country and (Jreat Britain ; and the suspicion has btn^n intimated

by some tliat the law was a little warped by the learned judge, with

the charitable intent of aiding Mr. Seward in the controversy. To
justify either of these ideas, it is of course primarily necessary that

the cases should be at least substantially parallel. Tliat tliey are

very far from l)eing so may be briefly shown. The Meteor was l)uilt

as a jmrelj' conmiercial enterprise, to l)e sent to a foreign port, tliere

to talve her chance of finding a market, subject to the risk of capture

on the way, to be followed by confiscation as contraband of war ; and

to the further risk, should she readi her destination in safety, of find-

ing no market in case the war should be drawing to a close, or terms

could not be agi'eed on ; liable also to Ik* sold to any other l)idder

who would pay a better price. She differed nowise from any other

cf>ntral»iMid merchandise except in the wholly insignificant fact riiat,

instead of being of such a nature as to require to l)e carried, she was
able to move herself. She was simply a mercantile siKjculation in

contrab.'ind merchandise, which is of all nien and nations confessedly

and avowedly legitimate. The Alatxniia pres<>nts no one of these

characteristics. . . . The question then being, as Mr. Dana siij-s,

of intent, the vital dlflference is readily distinguishable. The English

'l)nilders had assured their trade before they enteretl upon the nnUer-

taking; the American merchants only had in view a <iuite probable

purchaser. The fonner were not free to dispose of their shij) to any

IK?rson who might offer her price, for she was besiK)ken ; the latter

would have Ihhmi very glad to have rtveived and close<l with a fair

offer from any source. In short, the action of the former betrays

clearly the intent, the element of illegality, but how the action of the

latter can have l>een regarded in the same light, we nui.st confess our-

selves unable to see. Where, then, is the similarity? Or why should

it have Ikh'Ii con<*eive(l ne<-cssary to sacrifice tlie Metem: to overrule

old and go<xl law, to create a new necessity re<iuiring to be met bv

n«>w statutes of untri«Hl ef!icien<-y. simply for the punwjse of creating a

preitMlent which is after all no precedent?" (10.S N»»rth American

Review (OctolHjr, 18tK5), 488.)
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Judge Betts's decree was reversed in the circuit court, where the

following opinion was delivered by Mr. Justice Nelson:
" This is an appeal in admiralty from a decree of condemnation in

a libel of information for the violation of the neutrality laws of the

United States. We have exainined the pleadings and proofs in the

case, and have been unable to concur in the judgment of the court

below, but from the pressure of other business have not found time to

write out at large the grounds and reasons for the opinion arrived

at. AVe must, therefore, for the present, be content in the statement

of our conclusions in the matter

:

" 1. Although negotiations were commenced and carried on between

the owners of the Meteor and agents of the Government of Chile for

the sale of her to the latter, with the knowledge that she would be

employed af^ainst the Government of Spain, with which Chile was

at war, yet these negotiations failed, and came to an end, from the

inability of the agents to raise the amount of the purchase money
demanded; and if the sale of the vessel in its then condition and

equipment, to the Chilean Government would have been a violation of

our neutrality laws, of which it is unnecessary to express any opinion,

the termination of the negotiation put an end to this ground of com-

plaint.

" 2. The furnishing of the vessel with coal and provisions for a

voyage to Panama, or some other port of South America, and the pur-

pose of the owners to send her thither, in our judgment, was not in

pursuance of an agreement or understanding with the agents of the

Chilean Government, but for the purpose and design of finding a mar-

ket for her, and that the owners were free to sell her on her arrival

there to the Government of Chile or of Spain, or of any other gov-

ernment or person with whom they might be able to negotiate a sale.

" 3. The witnesses chiefly relied on to implicate the owners in the

negotiations with the agents of the Chilean Government, with a view

and intent of fitting out and equipping the vessel to be employed in

the war with Spain, are persons who had volunteered to negotiate

on behalf of the agents with the owners in expectation of large com-

missions in the event of a sale, or persons in the expectation of

employment in some situation in the command of the vessel, and very

clearly manifest their disappointment and chagrin at the failure of

the negotiations ; and whose testimony is to be examined with consid-

erable distrust and suspicion. AVe are not satisfied that a case is made
out, upon the proofs, of a violation of the neutrality laws of the

United States, and must, therefore, reverse the decree below, and

enter a decree dismissing the libel."

An appeal was taken by the Government from the decision of the

circuit court to the Supreme Court of the United States, but was not

j)rosecuted to a hearing, being dismissed by consent November 9, 1868.
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Report of the Case of the Steamship Meteor, by F. V. Balch (Little,

Brown & Co., 1869), II. 201, 202.

April 25, 1885, a libel was filed against the American steamer City

of Mexico^ at New York, for condemnation for violation of section

3 of the act of April 20, 1818, 3 Stat. 448, now section 5283, Revised

Statutes, relating to neutrality. For some months an insurrection

had existed in the State of Bolivar, Colombia, of which Barranquilla

was the capital and Savanilla the seaport. March 12, 1885, the

City of Mexico sailed from New York under charter to a local mer-

chant for a voyage to Savanilla and return. She carried some arms

ind munitions of war consigned to merchants at Barranquilla and

also some lumber and specie with which to procure a return cargo

of fruit from Bocas del Toro. The steamer duly arrived at Savanilla

and discharged her cargo, and the master went to Barranquilla and

deposited the ship's papers with the United States consul. While

there the master entered into a contract with the merchants, to whom
the arms and ammunition had been consigned, to transport " about

250 passengers " from Savanilla to Rio Hacha, the latter port being

then in the peaceable possession of the titular government, though

the master was informed that it was in the possession of the insur-

gents. Under the contract he took on board about 150 troops, with

arms and officers, and proceeded to Rio Hacha. AVhen he arrived

there the customs officials on coming aboard were st>ized and held by

the troops against his protest. Subsequently the general in com-

mand of the troops demanded that the steamer should be used to

capture a government ve.s.sel which was descried at a distance. The
master and crew protested, and, as the chief engineer refused to work

the engines, the project was abandoned. The master then proceeded

to Savanilla, and afterwards entered a formal protest before the

United States consul at Barranquilla. The de facto insurgent au-

thorities disavowed the acts of the general and troops in making pris-

oners of the customs officials at Rio Hacha, and the City of Mexico

was cleared for Bocas del Toro, where she obtained a partial cargo of

fruit. She then returned to New York. The court held (1^ that

section 5283, Revised Statutes, prohibits only warlike or hostile voy-

ages and not connnercial ventures, and tlnit the carrying of arms

for the use of the insurgents to a port in their possession was not a

violation of the statute: and (2) that, as the trip to Rio Hacha. no

matter what may have Innm its intent, was not in (•onttMiii)lation

when the steamer left New York, but was an in(le|)en(lent diversion

imdertaken by the master on his own responsibility, it was not within

the statute, U'cause it was not phmned " within tiie liuiits of the

United States."

The City of Mexlio (188.'>). 24 Fetl. Rep. 3,^

H. Doc. 551—vol 7 58
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See For. Kel. 1885, 2.53, 254, 259, 2t«), 2(jl. Also, Mr. Bayard, Sec. of

State, to Mr. (Jarland. At. CJeii., April 22, 1885, 155 MS. Doui. Let.

171 ; Mr. Bayard, See. of State, to Sec. of Treas., Feb. 19, 1880.

159 MS. Dom. Let. 124; Mr. Bayard, Sec. of State, to Mr. Garland,

Feb. 25, 1880, id. 103; same to same, Feb. 27, 1880, id. 184.

As te the Clarihel, see For. Rel. 1885, 203-204 ; Mr. Bayard, Sec. of State,

to Attorney General, May 4,' 1885, 155 MS. Dom. Let. 282.

As to the Vcrtiimnus, see Mr. Bayard, Sec. of State, to Attorney General.

June 19, 1885, 150 MS. Dom. Let. 47.

A\Tiere a vessel is chartered by a consul of a foreign government

to carry a cargo of arms, deliverable as per bill of lading to his rep-

resentatives, she can not be seized under section 5283 for being fitted

out and armed to aid warring factions in another foreign government,

though there is slight evidence that the arms may ultimately be

employed for such purpose.

The Carondelet, 37 Fed. Rep. 799.

See Mr. Rives, Asst. Sec. of State, to Mr. Walker, Feb. 9, 1889, 171 MS.
Dom. Let. 558.

See, also. For. Rel. 1889, 515, 520, 521, 522, 520, 527.

The evidence showed that a vessel was to be dispatched from ,New

York to Samana in a condition unfit for the commission of hostilities,

to be delivered there to the Government of the Dominican Republic.

It was held that the use to which she might thereafter be put by that

Government w as a matter for which it and not the United States was

responsible, and that a well-founded susj)icion that the Dominican

Government would use the vessel to commit hostilities in the service

of a faction in Hayti under one Hyppolite and against an organiza-

tion controlled by one Legitime, neither of which factions had been

recognized as a belligerent power by the United States, would not

justify a finding that the vessel was fitted out in New York with an

intent to be used in hostilities in contravention of section 5283 of the

Revised,Statutes.

The Conserva, 38 Fed. Rep. 431.

As to the case of the Conserva or Madrid, see Mr. Preston, Haytia'n

min., to Mr. Bayard, Sec. of State, Jan. 25, 1889, For. Rel. 1889, 515;

Mr. Bayard to Mr. Preston, Jan. 28, 1889, id. 520; Mr. Preston, to

Mr. Bayard, tel., Feb. 4, 1889, id. 521 ; :Mr. Bayard to Mr. Preston,

Feb. 5, 1889, id. 521 ; Mr. Preston to Mr. Bayard, Feb. 14, 1889, id.

522 ; same to same, Feb. 15, 1889, id. 520 ; Mr. Bayard to Mr. Preston,

tel., Feb. 18, 1889, id. 527.

See, also, Mr. Bayard, Sec. of State, to Mr. Wilber, Jan. 28, 1889, 171 MS.
Dom. Let. 427 ; Mr. Bayai'd, Sec. of State, to the Attorney-General,

Feb. 5, 1889, id. 499; Mr. Bayard, Sec. of State, to collector of cus-

toms at New York, Feb. 15, 1889. id. 023 ; Mr. Blaine, Sec. of State,

to Attorney-General, May 27, 1889. 173 id. 20.5.

As to the purchase of the steam yacht Natalie by the Haytian Govern-

ment, see Mr. Uhl, Act. Sec. of State, to Attorney-General, Mar. 20,

1894, 190 MS. Dom. Let. 131.
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No forfeiture can be claimed under section 5283, Revised Statutes, of

a vessel which is only employed to transport arms and munitions of

war to a vessel fitting out to pui'sue the forbidden warlike enterprise.

Unitetl States r. The Robert and Minnie, 47 Fed. Rep. 84.

*' 1 am informetl by the minister of Chile that lie has autlientic informa-

tion tliat the American scliooner Robert and Minnie, in tow of the

tuf? Mf/ilant, wliicli lias jmt into a jKirt in California (sailing; tYo!u

San Francisco), has aboard a large amount of arms and ammuni-

tion purchased by agents of the insurgents now engaged in insur-

rection against the established Government of Chile; that said

schooner has been fitted out in the United States with hostile i)ur-

l»ose against said Government, and that it is designed to transfer

the said arms and ammunition to a ves.><el transport believed to be

now hovering off the c*oast of California. In view of this informa-

tion, it is desii'able that prompt measures be taken to i)rtvent the

neutrality laws lieiiig violatetl to the injury of a friendly govern-

ment." (Mr. Blaine, Sec. of State, to Attorney-General, May 4, 1891,

181 MS. Dom. Let. 592.)

The purchasing of arms and munitions of war and placing them

on board an armed transport to he carried to a foreign country to

be used in carrying on hostilities there is not a fitting out, or arming,

or furnishing of a vessel under section 5283, Revised Statutes.

United States r. Trumbull, 48 Fed. Rep. 99. See. to the same effect.

United States v. Itata, 49 Fed. Rep. 646 ; 56 Fed. Rep. .505 ; 5 C. C. A.

608.

For the citation of this decision in the case of the American schooner

Wahlberf/, which had secretly landetl arms and munitions of war in

Hawaii, see For. Rel. 1895, II. 867-876.

To bring a vessel within section 5283, Revised Statutes, it must

be .shown that her employment in the prohibited service was pursuant

to an intention formed within the territorial limits of the United

States; and the formation of such intention on the high seas, after

she has left those limits, can not be construed, because she is an

American vessel, as l^eing within the statute.

i:nlted States r. The Laurada (19(K)), 9ft Fed. Rep. 98.*^; 39 C. C. A .•574;

afflrmlng Unlte<l States r. The Laurada (18!>8). 85 Feil. Rep. 7(50.

But it is not ne<'essary that tiie furnishing, fitting out. or arming should

bt' conmleted within the limits of the United States. (Unltetl States

V. The Laurada (1898), 85 Fe<l. Rep. 7(50.)

" It is l)olieved that the prest'uce of a T'nited States cruiser off the

coast of Flori(hi, in the vicinity of Key AVest especially, might render

valuable aid in jireventing viohitions of the neutrality laws of tiie

United States and in saving misgui<le<l citizens of the United States

from the ('onse<|uences of such violations.

" If the ve.s.scl be s<»nt as suggested, it is tiionght her comniandcr

might projK'rly lie instructed not only to render all possible assistance
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to marshals and other civil officers of the United States in the service

of process at sea and otherwise, but to stop and examine, and if

the result of the examination be not satisfactory, to take to the nearest

port for further investigation, any vessel whose papers, cargo, arma-

ment, passengers or any other circumstances, tend to show that said

vessel or those found on board are liable to prosecution for breach

of the neutrality laws of the United States.

" The commander of the vessel will undoubtedly be familiar with

the provisions of such neutrality laws. It might not be out of place,

however, to call his attention to the fact that section 5283 of the

Revised Statutes has been authoritatively construed and has been held

not to cover the case of a vessel which receives arms and munitions

of war in this country with intent to carry them to a party of

insurgents in a foreign country, but not with intent that they shall

constitute any part of the fittings or furnishings of the vessel herself.

" It has also been held that, under the same section of the Revised

Statutes, a vessel cannot be condemned as piratical on the ground

that she is in the employ of an insurgent party which has not been

recognized by our Government as having belligerent rights."

Mr. Olney, Sec. of State, to Sec. of Navy, June 10, 1897, 202 MS. Dom.
Let. 524.

" If the Newark can be employed to intercept the Dauntless and to take

her into the nearest port of the United States, if upon examination

she proves to have a filibustering expedition on board, it would seem

to be plain that the interests of the United States require it to be

done. See in this connection to-day's New York Herald, ninth page,

telegraphic despatch from Jacksonville." (Mr. Olney, Sec. of State,

to Sec. of Navy, Oct. 10, 1896, 213 MS. Dom. Let. 200.)

4. Augmentation of Force.

§ 1298.

" Every person who, within the territory or jurisdiction of the

United States, increases or augments, or procures to be increased or

augniented, or knowingly is concerned in increasing or augmenting,

the force of any ship of war, cruiser, or other armed vessel, which, at

the time of her arrival within the United States, was a ship of war,

or cruiser, or armed vessel, in the service of any foreign prince or

state, or of any colony, district, or people, or belonging to the subjects

or citizens of any such prince or state, colony, district, or people, the

same being at war Avith any foreign prince or state, or of any colony,

district, or people, with whom the United States are at pe?ce, by

adding to the number of the guns of such vessel, or by changing those

on board of her for guns of a larger caliber, or by adding thereto any

equipment solely applicable to war, shall be deemed guilty of a high
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misdemeanor, and shall be fined not more than one thousand dollars

and be imprisoned not more than one year."

Sec. 528r), Revised Statutes.

The opening in a neutral port of the port-holes of a belligerent

cruiser, which had been previously closed, is " as much an augmenta-

tion of the force of the said vessel as if the ])ort -holes were now to Ije

cut for the first time."

Decision of I'resident Wasliington as given by Mr. Randolph, Sec. of State,

to M. Faiichet, French niin.. June 13, 1795, 8 MS. Doni. Let. 2(!2.

A libel was filed by the owners of the Dutch ship Den Onzekeren

and her cargo, praying for the restitution of their property, which

had been captured by the French privateer Citizen of Marseilles and

brought within the jurisdiction of the ITnited States, on the ground

that the privateer was fitted out and armed in violation of the laws of

the United States. It appeared that in the autumn of 1793 the pri-

vateer, being in San Domingo, was fitted out with 28 guns, l)ut, her

destination l)eing changed, some of her warlike e(iuipments were dis-

placed to make room for passt^ngers. Some of the portholes were

closed, and some of the iron guns were removed and wooden ones j)ut

in their places, so that, though she presented the same appearance of

force, she had 12 iron and Ifi wooden guns mounted, the rest of the

iron guns being placed in her hold. She then came to the United

States, entering the port of Philadelphia. Here she was repaired

;

some improvised state rooms, used on the voyage for passengers, wenr

knocked down; the vessel was caulked: her old gun carriages we-c

repaired, and some new ones made by her own carpenters fti place

of an equal number of old ones which were broken up; the eye-bolts,

for fixing the gun tackle, were taken out and rei)la(ed, and she \\as

furnished with a new mast. She sailed from Phihulelphia in the day-

time, and it was not till she had left the Delaware capes tb:U she

opened the portlioles that had been closed, and mounted the guns in

lier hold. Counsel for the privateer contended that the fact^ dis-

closed no evidence of augmentation of force, by cannon or mariners;

that the substitution of new for old gun carriages was a mere replace-

ment, not an augmentation of force; and tliat no augmentation of

warlike force liad taken place in the United States.

The <-«iurt took this view, refusing restitution. (Jeyer r. Miclie! (ITlXi).

:\ Dall. 2.S.-.. In a note tt» :{ Dall. liHS, tlie reporter «lves tiie jntlu-

nient of .Tud^e H«h». ordering tlie restitution of the ship livttii Calh-

t-art. capturiHl l»y tlie Citizvit of Marsrillrx. .ludge lU>e found as a

fact that the cruiser, while mounting only 12 guns on her arrival at

rhilailcl|>liia. had 2Ci or 2M niount<><l when sh«' li-ft the Delaware Uiver,

having, in spite of the refusal of the authorities at riiiladelphia to

I)eruiit the oi>eidng of i>orts, oi»ened thcni and mounted her guns
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within the territories of the United States. The circuit court, how-

ever, toolv new testimony in the case, with the result of finding that

there was not an augmentafion of force in the United States.

Under the nineteenth article of the treaty with France of 1778, a

privateer has a right, on any urgent necessity, to make repairs in

any ports of the United States. The mere replacement of guns,

masts, and sails, which have been taken out to enable the vessel to

be repaired, is not an augmentation of force in the sense of the

statute.

Moodie v. The Ship Phoebe Anne (1796), 3 Dall. 319.

It was held that the repairing the waist, and cutting two ports in it

for guns at a port of the United States, of a vessel fitted out and

commissioned as a vessel of war when she entered, does not by itself

constitute an augmenting of her force within the meaning of the

act of 5th June, 1794.

The Brothers, Bee, 7G.

An augmentation of the force of a foreign belligerent vessel in a

port of the United States, we being neutral, by a substantial increase

of her crew, is a breach of our neutrality.

Santissima Trinidad, 7 Wheat 283.

Under the neutrality laws of the United States, a belligerent will

not be permitted to augment the force of his armed cruisers when in

a port of the United States.

M«. Clay, Sec. of State, to Mr. Rebello, Brazilian charge, Jan. 29, 1828,

MS. Notes to For. Legs. III. 418; same to same, April 8, 1828, IV. 5.

The repair of Mexican war steamers in the port of New York,

tbgether with the augmentation of their force by adding to the

number of their guns, etc., is a violation of the act of 1818. But
the repair of their bottoms, copper, etc., does not constitute an in-

crease or augmentation of force within the meaning of the act.

Nelson, At. Gen., 1844, 4 Op. 33G.

. 5. Hostile Expeditions. .

(1) constituents of the offense.

§1299.

" Every person who, within the territory or jurisdiction of the

United States, begins, or sets on foot, or provides or prepares the

means for, any military expedition or enterprise, to be carried on
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from thence against the territory or dominions of any foreign prince

or state, or of any colony, district, or people, with whom the United

States are at peace, shall be deemed guilty of a high misdemeanor,

and shall be fined not exceeding three thousand dollars, and im-

prisoned not more than three years."

Sec. 5280, Revised Statutes.

A contract between citizens of the United States and an inhabitant

of Texas, to enable him to raise men and procure arms to carry (m

the war with Mexico, the independence of Texas not having l)een

acknowledged by the United States, was held contrary to our na-

tional obligations to Mexico, and violative of our public policy. It

can not, therefore, be specifically enforced by a court of the United

States.

Kennett v. Chambers, U How. .38.

There is no numicipal law in the United States to prevent the

organizaticm of combinations to aid and alx't rebellion in another

country, unless forcible acts be attempted.

Cushlug, At. Gen., 185(5, 8 Op. 21G.

A mere preparation or plan of violation of neutralit5% without

overt acts, does not make the party amenable under section of the

neutrality act of 1818. (Rev. Stat., § 5286.) If the means provided

were procured to be used on the occurrence of a future contingent

event, no liability is incurred under the statute. If, also, the inten-

tion is that the means provided shall only l>e used at a time and

under circumstances when they could be used without a violation

of law, no criminality attaches to the act.

United States r. Luins<len, 1 Bond, 5.

Proof that a vessel transported from Aspinwall to the coast of

Cuba men, arms, and munitions of war, destined to aid the Cuban
insurgents, is insufficient by itself to call for proceedings against

such ves.sel for violation of the neutrality law of the United States.

Akernian. At. (Jen.. 1871. i:{ Oi». rA\.

The papers presented by the Secretary of State in the case of the

VirginiuH do not establish any violation of the neutrality laws,

either by the owners of the steamer or by the persons engaged

thereon.

BriKtow. At. (Jen.. 1M72. 14 Op. 4!).

The captain and niate of a United States vessel, if they, knowing

tlie character of their cargo and its intended purpos*'. transport arms
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from a port within the United States to a foreign port, together with

men and stores to be used in a military expedition against a people

at peace with the United States, are guilty of a misdemeanor under

Revised Statutes, section 5286.

United States v. Rand (1883), 17 Fed. Rep. 142.

In this case Rand, the master, and Pender, the mate, of the steamer

Tropic, were both convicted. (Mr. Jolni Davis, Act. Sec. of State,

to Mr. Preston, May 28, and June 1, 1883, MS. Notes to Hayti, I. 293.)

The sending by a party of insurgents in Chile, organized and

carrying on war against the government of that country, of an

armed transport [the Itata] to the United States for the purpose

of taking on board arms and ammunition purchased , there and

carrying them to Chile, is not the beginning, setting on foot, pro-

viding or preparing the means for a military expedition or enter-

prise to be carried on from the United States, within the meaning

of sec. 5286, or of sec. 5285, Revised Statutes. " The cases of the

Mary A. Hogan, 18 Fed. Rep. 529; United States v. Two Hundred
and Fourteen Boxes of Arms, etc., 20 Fed. Rep. 50; and United States

V. Rand, 17 Fed. Rep. 142, cited by counsel for the United States in

support of their position in respect to this point, do not at all support

it. In each of those cases there was a military expedition, and it was
(organized within, started from, and was to be carried on from the

United States."

United States v. Trumbull (1891), 48 Fed. Rep. 99, 103.

See, to the same effect, United States v. Itata, 49 Fed. Rep. 646.

See, also, as to the case of the American schooner Wahlberij, charged with

secretly landing arms and munitions of war in Hawaii, For. Rel. 1895,

II. 867-876.

The military character of an expedition under section 5286, Revised

Statutes, may be determined by the designation of officers or leaders,

the organization of mei^ in regiments or companies or otherwise,

and the purchase of military stores; but no particular number of

men is requisite, nor need the expedition actually set out, as the crime

is completed by the mere organization, or other step in the inception

thereof.

United States v. Ybanez, 53 Fed. Rep. 536.

"If . . . the persons supplying or carrying arms and muni-

tions from a place in the United States are in any wise parties to a

design that force shall be employed against the Spanish authorities,

or that, either in the United States or elsewhere, before final delivery

of such arms and munitions, men with hostile purposes toward the

Spanish Government shall also be taken on board and transported

in furtherance of such purposes, the enterprise is not commercial,
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but niilitar}', and is in violation of international law and of our own
statutes. (Rev. Stat. §5286; United States r. Rand, 17 Fed. Rep.

U2; United States v. The Mary N. Hogan, 18 Fed. Rep. 529;

United States i\ 214 Boxes of Arms, etc., 20 Fed. Rep. 50 ; The Con-

serva, 38 Fed. Rep. 431 ; United States v. Lumsden, 1 Bond, 105.)"

Harmon, At. Gen., Dec. 10^ 1895, 21 Op. 2G7, 271.
«

The Horsa, a Danish steamer, sailing under the Danish flag and

commanded by one Wiborg, a Danish subject, cleared from Phila-

delphia, November 9, 1895, for Port Antonio, Jamaica. She had
on board but little cargo, among which were two lifeboats. Just

before sailing Wiborg received a message instructing him, after

passing out of the Delaware Bay, " to proceed north near Barnegat

and await further orders." He did as directed and anchored off

Barnegat light, on the high seas, between three and four miles from

shore. Here he was met by a steam lighter, which had sailed from

Brooklyn with some cases of goods and two lifeboats, and afterwards,

in lower New York Bay, had taken on board during the night between

thirty and forty men, apparently Cubans or Spaniards, who, with

the cases of goods and the lifeboats, were transferred to the Ilovm.

After boarding the Ilorsa the men broke open the cases and took

therefrom rifles, swords, and machetes, and a cannon, and practiced

with them. The steamer took the usual course for Jamaica, which

follows the Cuban coast for several hours. AATien about six miles off

that coast, at night, the men disembarked under Wiborg's supervision,

taking with them all the arms and ammunition they could carry. For

the i)urpose of getting ashore they used the two lifeboats tliat were

shipped at Philadelphia, the two that were brought by the lighter,

and two belonging to the steamer. The Ilorsa then completed her

voyage to Port Antonio. On her return to Philadelphia Wiborg
was indicted with certain other persons in the United States district

court for the eastern district of Pennsylvania, under section 5280

of the Revised Statutes, on the charge that they, " at the district

aforesaid and within the jurisdiction of this court, did, within the

territory and jurisdiction of the United States, to wit, at the port of

Philadelphia, Pennsylvania, within the district aforesaid, begin,

s(^t on foot ajid j)rovide and prepare the means for a certain military

exjx^dition and enterprise to lie carried on from thence against the

territory and dominions of a foreign prince, to wit, against the island

of Culm," etc. The district judge instructed the jury that the evi-

dence would not justify a conviction " of anything more than provid-

ing the means for or aiding such military expedition by fnriiisliing

transportation for their men, their arms, baggage," etc.; and that in

order to convict they must lx» satisfied that the defendants understood

tliat they were to carry the expedition, and had provided for it, and
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understood what the expedition was, before leaving Philadelphia.

The jury found Wiborg guilty. On a writ of error this verdict was

sustained, the court saying :
" It is true that the expedition started

in tht"! southern district of New York, and did not come into imme-

diate contact with defendants at any point within the jurisdiction of

the United States, as the Ilorsa was a foreign vessel ; but the Horsa's

preparation for sailing and the taking aboard of the two boats at

Philadelphia constituted a preparation of means for the expedi-

tion or enterprise, and if defendants kncAV of the enterprise when
they participated in such preparation, then they committed the

statutory crime upon American soil, and in the eastern district of

Pennsylvania, where they were indicted and tried."

Wiborg f. United States (1896), 163 U. S. 632, 655; 16 S. Ct. 1127, affirm-

ing United States v. Wiborg, 73 Fed. Rep. 159.

See, also, United States v. Hughes (1896), 75 Fed. Rep. 267 ; United States

V. O'Brien, id. 900 ; United States v. Hart, 74 Fed. Rep. 724 ; 78 Fed.

Rep. 868 ; Hart v. United States, 84 Fed. Rep. 799, 28 C. C. A. 612.

" The district judge . . . charged the jury in this case that it

was not a crime or otfence against the United States under the neu-

trality laws of this country for individuals to leave the country with

intent to enlist in foreign military service, nor was it an offence

against the United States to transport persons out of this country

and to land them in foreign countries when such persons had an

intent to enlist in foreign armies; that it was not an offence against

the laws of the United States to transport arms, ammunition and

munitions of war from this country to any foreign country, whether

they were to be used in war or not; and that it was not an offence

against the laws of the United States to transport persons intending

to enlist in foreign armies and munitions of w^ar on the same trij).

But he said that if the persons referred to had combined' and organ-

ized in this country to go to Cuba and there make war on the govern-

ment, and intended when they reached Cuba to join the insurgent

army and thus enlist in its service, and the arms were taken along for

their use, that would constitute a military expedition, and the trans-

porting of such a body from this country for such a purpose would

be an offence against the statute. The judge also charged the jury

as follows:
"

' In passing on the first question, it is necessary to understand

what constitutes a military expedition within the meaning of the

statute. For the purposes of this case, it is sufficient to say that any

combination of men organized here to go to Cuba to make war upon

its government, provided with arms and ammunition, we being at

peace with Cuba, constitutes a military expedition. It is not neces-

sary that the men shall be drilled, put in uniform, or prepared for
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efficient service, nor that the}^ shall have been organized as or accord-

ing to the tactics or rules which relate to what is known as infantry,

artillery or cavalry. It is sufficient that they shall have combined

and organized here to go there and make war on a foreign govern-

ment, and to have provided themselves with the means of doing so.

I say " provided themselves with the means of doing so," because the

evidence here shows that the men were so provided. Whether such

provision, as by arming, and so forth, is necessary need not be decided

in this case. I will say, however, to counsel that were that question

required to l>e decided I should hold that it is not necessary.
"

' Nor is it important that they intended to make war as an inde-

pendent body or in connection with others. A\Tiere men go without

combination and organization to enlist as individuals in a foreign

army, they do not constitute such military expedition, and the fact

that the vessel carrying them might carry arms as merchandise would

not be important.'

" It appears to us that these views of the district judge were correct

as applied to the evidence before him. This body of men went on

board a tug loaded with arms; were taken by it thirty or forty miles

and out to sea ; met a steamer outside the three-mile limit by prior

arrangement ; boarded her with the arms, opened the boxes and dis-

tributed the arms among themselves; drilled to some extent; were

apparently officered ; and then, as preconcerted, disembarked to effect

an armed landing on the coast of Cuba. The men and the arms and

ammunition came together; the arms and ammunition were under

(he control of the men; the elements of the expedition were not only
• capable of proximate combination into an organized whole,' but

were combined or in process of combination ; there was concert of

action; they had their own pilot to the common destination; they

landed themselves and their munitions of war together by their own
efforts. It may be that they intended to separate when they reached

the insurgent headquarters, but the evidence tended to show that

until that time they intended to stand together and defend themselves

if necessary. From that evidence the jury had a right to find that

this was a military expedition or enterprise under the statute, and we
think the court properly instructed them on the subject."

WihoFK V. Unlte<l States (!«)«). \m V. S. ««2, m^^VTA.

Iliirliin, J., in a dissenting ojjinion, expn'ssetl tlie view that " tliis wns
not ... a military exiH'dition «»r enterprise within the nieaniii};

of the statute. It liad none of tlu' features." he said, "of sudi an

exiKHlition or enterprise. Tliere was no coniniandin^ olHcer. wli«)se

orders were re<'o>jniz<Hl and enforc«Hl. It was. at most, a small eoni-

pany <»f iktsoiis. no one of wljom recognized tlie autliority of anotlier,

ultiiouKti all (h>sired the in<lepen<lenee of Cuha, aiul had the pun>os«'

to reach that isluud, uud engage, uut us a hudy, but us individuals, in
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some form, in the civil war there pending—a loose, unorganized body,

of very small dimensions, and without any surroundings that would
justify its being regarded as a military expedition or enterprise to be

carried on from this country." The number of persons in the company
was from thirty to forty.

The court in the course of its opinion, which was delivered by Chief

Justice Fuller, cited Calvo, Diet, de Droit Int. verbo. Expedition

Militaire; Lawrence's Prin. Int. Law (1895), 508; Hall, Rights

and Duties of Neutrals, § 22; Boyd's Wheaton, § 439afl; United

States r. O'Sullivan, 2 Whart. Crim. Law, § 2802; United States r.

Ybanez, 53 Fed. Rep. 536; Judge Brawley, in United States v. Hughes,

not then reported ; United States v. Pena, 09 Fed. Rep. 983 ; United

States V. Hart (Judge Brown's opinion), not then reiwrted. The
court said that the judges, in the last two cases, " considered the

statute as exacting a high degree of organization." In referring to

the elements of the expedition as being " capable of proximate com-

bination into an organized whole," the court quoted from Hall, as

above cited.

See United States t7. Wiborg. 73 Fed. Rep. 159 ; United States v. Hughes,

75, id. 267 ; United States v. O'Brien, id. 900 ; United States v. Hart,

74 Fed. Rep. 724, 78 Fed. Rep. 868; Hart v. United States (1898),

84 Fed. Rep. 799, 28 C. C. A. 612.

Mates of a foreign vessel sailing from a United States port, who
at the time of sailing did not know that the vessel was to carry an

expedition in violation of the neutrality law, and did not learn

thereof until they met beyond the three-mile limit another vessel

containing men and arms, are not guilty of an offense under section

6286.

Wiborg V. United States (1896), 163 U. S. 632, 16 S. Ct. 1127.

Section 5286, Revised Statutes, does not prohibit the shipping of

arms, ammunition, or military equipments to a foreign country, nor

forbid one or more individuals, singly or in unarmed association,

from leaving the United States to join in any military operations

being carried on between other countries or different parties in the

same country.

United States v. Pena (1895), 69 Fed. Rep. 983, United States v. O'Brien

(1896), 75 Fed. Rep. 900.

Evidence that the vessel of which defendant was captain stopped

outside Sandy Hook and took on arms and men, and that the men
were drilled during the voyage and were secretly landed at night on

the coast of Cuba, is sufficient to justify holding him for trial under

section 5286, Revised Statutes.

United States v. Hughes (1895), 70 Fed. Rep. 972.

If the owner of a vessel provides and furnishes her, knowing that

she is to be used for the transportation to a foreign country of an
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organized body of men, intending to act together in a concerted

military way, and with arms, he is guilty of a violation of the

statute.

United States r. O'Brien (1896), 75 Fed. Rep. 900.

One who provides the means for transporting a military expedi^

tion on any part of its journey, with knowledge of its ultimate' des-

tination and unlawful character, is punishable under section 5286,

Revised Statutes.

Hart r. United States (1898), 84 Fed. Rep. 799, 28 C. C. A. 612; affirniing

78 Fed. Rep. 8(».

Providing the means for carrying a known military expedition to

an island over which the United States has jurisdiction, as one stag(»

of its journev, with knowledge of its final hostile destination, is an

offense under the statute.

United States v. Hart (1897), 78 Fed. Rep. 868.

Section 528G, Revised Statutes, creates two offenses, (1) the setting

on foot, within the United States, a military expedition, to be carried

on against any power, etc., with whom the United States are at

peace: (2) providing the means for such an expedition.

United States v. Hart (1897), 78 Fed. Rep. 868.

The transportation of goods for commercial purposes only and the

carriage of persons separately, though their individual design may be

to enlist in a foreign strife, are not prohibited by our law if the trans-

jKH'tation is without any features of a military character. Indications

of a military operation or of a military expedition are concert and

unity of action, organization of men to act together, the presence of

weapons, and some form of connnand or leadership.

United States v. XuHez (1S9<!). 82 Ftnl. Rep. 599. "

A vessel may at the same time transport a military enterprist^ and

a cargo of arms and munitions of war. and, while the transportation

of the latter is lawful, that of the former is unlawful.

United Statiw r. Murphy (1898), 84 Fed. Rep. (KM).

A combination of a numlx^r of men in the United States, with a

common intent to proceed in a body to a foreign country and engage

in hostilities, either by themselves or in c(K)peration with others,

against a power with which the United States is at j)eace, const it ul»>-

a military expedition, when they actually proceed from the Ignited

States, whether they are then provided with arms or intend to s<'cure

iheni in transit. It is not necessary that all the persons shall Ix;
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brought into personal contact with each other in the United States, or

that they shall be drilled, uniformed, or prepared for efficient service.

United States v. Miu-phy (1898), 84 Fed. Rep. 609.

By section 11 of the British Foreign Enlistment Act of 1870 it is

provided that " if any person within the limits of Her Majesty's

dominions and without the license of Her Majesty, prepares or fits out

any naval or military expedition against the dominions of any
friendly state," the j^erson so offending shall be punished by fine or

imprisonment, or both, and that " all ships and their equipments, and

all arms and munitions of war, used in forming part of such expedi-

tion, shall be forfeited." In the case of Regina v. Sandoval, prose-

cuted under this section, the jur}^, in answer to interrogatories, found

that Sandoval " when he purchased the goods and ammunition in this

country [Great Britain] knew and intended that they should be used

for the purpose they subsequently were," that is to say, in aid of an

insurrection against the Government of Venezuela. Sandoval was
convicted and the judgment on appeal was affirmed. Wills, J., said

:

" The offense is not confined to the fitting out, but it includes the

preparation." Any act which "contributes in any material degree

towards setting on foot an expedition fitted for warlike purposes is,

in my judgment, the preparation for that expedition."

Memorandum inclosed in Mr. Hay, Sec. of State, to Mr. Choate, ambass
to England, No. 362, April 24, 1900, MS. Inst. Great Britain, XXXIII.
393, 394, citing Wheeler's British and American Enlistment Acts,

76-92, and Snow's International Law (2d ed., by Stockton), 118-134

By § 11 of the British Foreign Enlistment Act, 1870 (33 and 34

Vict. c. 90), it is provided that " if any person within the limits of her

Majesty's dominions, and without the license of her Majesty, j^re-

pares or fits out any naval or military expedition to proceed against

the dominions of any friendly state," then " every person engaged in

such preparation or fitting out, or assisting therein, or employed in

any capacity in such expedition," shall be guilty of an offence. Held,

that, once the fact was established that there had been a preparation

in the Queen's dominions, then " there may be an assistance in such

preparation, or an employment of the kind mentioned in the section,

outside the Queen's dominions, which will amount to an offence

against the act, if the person rendering such assistance or accepting

such employment be a subject of Her Majesty."

Reg. V. Jameson (1896), L. R. 2 Q. B. 425.
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(2) DULOMATIC DISCUSSIONS.

§1300.

" The aiding either party, then, with vessels, arms, or men, being

unlawful by the law of nations, and not rendered lawful by the treaty,

it is made a question, whether our citizens, joining in these unlawful

enterprises, may be punished. The United States, being iji a state of

peace with most of the belligerent powers by treaty, and with all of

them by the laws of nature, murders and robberies committed by our

citizens, within our territory, or on the high seas, on those with whom
we are so at peace, are punishable, equally as if committed on our own
inhabitants. . . . No citizen has a right to go to war of his own
tuithority; and for what he does without right, he ought to be pun-

ished. Indeed, nothing can be more obviously absurd, than to say

that all the citizens may be at war, and yet the nation at peace. It

has been pretended, indeed, that the engagement of a citizen in an

enterprise of this nature was a divestment of the character of citizen,

and a transfer of jurisdiction over him to another sovereign. Our
citizens are certainly free to divest themselves of that character by

emigration, and other acts manifesting their intention, and may then

become the subjects of another power, and free to do whatever the

subjects of that jwwer may do. But the laws do not admit that the

bare conmiission of a crime amounts of itself to a divestment of the

character of citizen, and withdraws the criminal from their coercion."

Mr. Jefferf<on, Sec. of State, to Mr. Morris, niin. to France, Aug. 1(5, 179.'i,

Am. State Papers, For. Rel. I. 167, 1G8.

The Government of the United Sates will not at the request of a

foreign government intervene to prevent the transit to the country of

the latter of persons objectionable to it unless they form part of a

hostile military expedition.

Mr. Jefferson, Sec. of State, to the minister of France, Nov. .30, 170.'}, 4

Jefferson's Works, iHt.

See Field's Int. Code, § 971 ; 4 Hamilton's Writings, by Lodge. 4S.

In 180() a military expedition was organized at New York by Fran-

cesco de Miranda, conunonly known as (jeneral Miranda, a native of

Caraca.s, who came to the United States in the latter part of 180.") for

the purj)os<» of getting up an expedition against the Spanish domin-

ions in South America. He sailed from New York in February,

1800, on the ship Lennder^ and after procuring two sch(H)ners at

Jacmel pnweeded to the northern part of Sojith America. On arriv-

ing ott" that coast the sch(M)ners were captured by the Spaniards. The
launder with Miranda escaped. On the schooners were thirty-six

American citizens who had sailed on the Leandtr from New York,
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but who were transferred to the schooners at Jacmel. They were tried

at Puerto Cabello on a charge of piracy, and on convection were

imprisoned at Carthagena. They alleged that they were entrapped

into accompanying Miranda from New York by false statements, and
that wdien they became cognizant of his designs they were forcibly

prevented from leaving his service; and they sought and obtained

the interposition of the United States for the purpose of securing

their release. In July, 1806, Col. William S. Smith, surveyor of

the port of New York, and Samuel G. Ogden were tried at New
York under the act of 1794, for being concerned in setting on

foot the expedition. The defense sought to prove that the expedi-

tion had been begun with the concurrence, if not at the sugges-

tion, of the Administration, and summoned as witnesses the Secretary

of State and other principal officials. These officers, in a communica-

tion to the court, set forth their inability to attend on' account of

public duties, but proposed that their testimony should be taken by

commission. To this the defendants declined to assent and asked for

compulsory process. The court decided, however, that their testi-

mony would be immaterial, inasmuch as the previous knowledge or

approbation by the President of illegal acts of a citizen could afford

the latter no legal justification, as the President possessed no dis-

pensing power. The charge of the judge was strongly against the

defendants, but the jury returned a verdict of not guilty.

IJoyd's Trials of William S. Smith and Samuel G. Ogden, in July, 180G:

New York, 1807.

See, also, Adams's History of the United States, III. 189, 209, 2.38; Am.
State Papers, For. Rel. III. 256; Dana's Wheaton, .^.'jS, note; note

by W. B. Lawrence, 2 Wharton's Crim. Law, § 1908; 8 Hamilton's

Writings, by Lodge, 506.

By Art. IX. of the treaty of Feb. 22, 1819, Spain renounced all claims

against the United States growing out of " injuries caused by the

expedition of Miranda, that was fitted out and equipped at New
York."

" Miranda had the address to make certain persons at New York,

among others Col. W. Smith, the surveyor, believe that, on his visit to

Washington, he had enlisted the Executive into a secret sanction of his

project. They fell into the snare ; and in their testimony, when exam-

ined, rehearsed the representations of Miranda as to what passed

between him and the Executive. Hence the outcry against the latter

as violating the law of nations against a friendly power. The truth

is, that the Government proceeded with the most delicate attention to

its duty; on one hand keeping in view all its legal obligations to

Spain, and on the other, not making themselves, by going beyond

them, a party against the people of South America. I do not believe
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that in any instance a more unexceptionable course was ever pursued

by any Government."

Mr. Madison, Sec. of State (unofficial), to Mr. Monroe. Mar. 10, 1806,

2 Madison's Writings, 220.

The war between Mexico and Texas gave rise to vohiminous dis-

cussions as to the preservation of the neutrality of the United States,

against the fitting out of hostile expeditions.

As to the limits of neutrality in the war between Mexico and Texas, see

Mr. Forsyth, Se«-. of State, to .Mr. Ellis, niin. to Mexico, Dec. 0, 1S:^G,

MS. Inst. Mex. XV. 88; report of .Mr. Forsyth. Sec. of State. .Jan. 8,

18.38, II. Ex. Doc. 74. 2.5 Cong. 2 sess. ; Mr. Calhoun, Sec. of State, to

Mr. Hoffman. Sept. 21. 1844. .34 MS. Dom. Let. 401.

In 1837 an insurrection occurred in Canada, under the leadership

of Wm. Lyon McKonzie. a printer, and certain other persons. The
movement was attended with connnotions at various places in the

United States along the Canadian frontier. December 7, 1838, Mr.

F'orsyth, who was then Secretary of State, addressed a letter to the

district attorneys of the United States for Vermont, Michigan, and

the northern district of New York, stating that it was " the fixed

determination of the President faithfully to discharge, so far as his

power extends, all the obligations of this Government, and that

obligation especially which requires that we shall abstain, under

every temptation, from intermeddling with the domestic disputes of

other nations.-' On the same day Mr. Forsyth wrote to the governors

of Xew York, Michigan, and Vermont, requesting their " prompt in-

terference to arrest the parties concerned, if any preparations are

made of a hostile nature against any foreign power in amity with the

United States." Meanwhile the Canadian insurgents were defeated,

and some of them sought refuge in the United' States. Among the

refugees were two of the leaders, McKenzie and Dr. Rolfe, who
held public meetings in Burtalo and solicited recruits, of whom they

succeeded in obtaining a considerable number, as well as a quantity

of arms and ammunition.

The collectors of customs on the Canadian frontier were instructed

to lend their aid in enforcing the neutrality laws, and the marslial

of the United States for the northern district of New York was

directed to proceed to Hutl'alo for the purpose of suppressing the

violations of neutrality in that (piarter. On the 28th of Decemlwr,

1837, he reported that on his arrival at BufTah) lie found -JOO or 300

men, mostly from the .Vmerican side of the Niagara Hiver. encamped

on Navy Lsland, in Upi)er Canada, armed and under the connnand

of Rensselaer Van Rensselaer, of .Vlbany. who had assumed the title

of '• general." The encampment had received accessions till it num-

H. Doc. 551—vol 7 59
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bered about 1,000 men, well armed. This expedition had been organ-

ized at Buffalo after McKenzie's arrival. Warrants had been issued

for the arrest of the men, but could not be served.

On the 29th of December occurred the destruction of the steamer

Caroline^ at Schlosser, in the State of New York, by a British force

from Canada. December 30 the collector of customs at Buffalo wrote

:

" Our city is in great alarm. The whole frontier is in motion, and

God knoAvs where it will end. An express has been sent to Governor

Marcy to call out the militia." The collector feared that the laws

could not be enforced without great loss of life. The revenue cutter

Erie was placed at his disposal to aid in enforcing the laws; and he

was ordered to seize any vessels or boats which might be engaged

in carrying arms, ammunition, or military supplies to forces arrayed

against the Government on the Canadian side of the line.

January 5, 1838, President Van Buren sent a message to Congress,

saying that the existing laws, as experience on the southern border

and the events daily occurring on the northern frontier had shown,

were insufficient to guard against the hostile invasion from the

United States of the territory of neighboring and friendly nations,

and recommending that the Executive be clothed with " full power

to prevent injuries being inflicted upon neighboring nations, by the

unauthorized and unlawful acts of citizens of the United States, or of

other persons who may be within our jurisdiction, and subject to our

control." General Scott was sent to the frontier, Avith letters to the

governors of Xew^ York and Vermont, requesting them to call out

the militia. Congress passed the act of March 10, 1838.

See, for a fuller account of the situation on the Canadian frontier, Moore,

Int. Arbitrations, III. 2419 et seq. ; H. Ex. Doc. '64, 25 Cong., 2 sess.

;

H. Ex. Doc. 73, 25 Cong., 2 sess. ; H. Ex. Doc. 74, 25 Cong., 2 sess.

;

H. Ex. Doc. .302, 25 Cong., 2 sess. ; 38 Br. and For. State Papers. 1074.

See act of March 10, 1838, 5 Stat. 212.

On the receipt, in Washington, Jan. 4, 1838, of news of the burning of the

Caroline, General Scott was ordered to the frontier. He went by way
of Albany, and was accompanied to Buffalo by Governor Marcy and

Adjutant-General McDonald, of the State of New York. Troops, both

regulars and volunteers, were ranged along the border in Vermont as

well as in New York, and the disorders gradually ceased. (General

Scott's Autobiography, I. 305-317.)

See President Van Buren, annual message, Dec. 3, 1838.

As to the execution of the sentence imposed on McKenzie, on his con-

viction of violation of the neutrality laws of the United States, see

Mr. Forsyth, Sec. of State, to Mr. Garrow, U. S. marshal, district of

New York, Apr. 14, 1840, 31 MS. Dom. Let. 30.

See, as to alleged conspiracies to produce a revolution in Canada, paper

recorded in .32 MS. Dom. Let. 479.

See, also, Mr. Webster, Sec. of State, to Mr. Seward, governor of New
York, Sept. 23, 1841, 32 MS. Dom. Let. 52.
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" We have received information from various sources, both official

and unofficial, that among the Creoles of Cuba there has long existed

a deep-rooted hostility to Spanish dominion. The revolutions which

are rapidly succeeding each other throughout the world, have inspired

the Cubans with an ardent and irrepressible desire to achieve their

independence. Indeed, we are informed by the consul of the United

States at the Havana, that ' there appears every probability that the

island will soon be in a state of civil war.' He also states that

'efforts are now being made to raise money for that purjiose in the

United States, and there will bo attemjjts to induce a few of the volun-

teer regiments now in Mexico to obtain their discharge and join in the

revolution.'

" I need scarcely inform you that the (lovernment of the United

States has had no agency whatever in exciting the spirit of dissaffec-

tion among the Cubans. Very far from it. A short time after we
received this information from our consul, I addressed a despatch to

him, of which I transmit you a copv, dated on the *.>th instant, from

which you will perceive that I have warned him to keep a watchful

guard both upon his words and actions, so as to avoid even the least

suspicion that he had encouraged the Cubans to rise in insurrection

against the Spanish (xovernment. I stated also that the relations

In^tween Sj)ain and the United States had long been of the most

friendly character; and both honor and duty recpiired that we should

take no part in the struggle which he seemed to think was imj)en(ling.

" I informed him that it would certainly become the duty of this

Government to use all proper means to prevent any of our volunteer

regiments now in Mexico from violating the neutrality of the coun-

try by joining in the proposed civil war of the (^u1):mis against Sj)ain.

" Since the date of my despatch to him. this duty has lu'en pov-

formed. The Secretary of War, by connnand of the President, on

the day following, (June lOth.) addicssed an order to our comuiaud-

ing general in Mexico, and also to the ollicer having cliiu-ge of the

embarcation of our troops at Vera Cruz, (of which I transmit you a

copy,) directing each of them to use all proper measures to counter-

act any such plan, if one siu)uld be on foot, and instructing them

Mo give orders that the transports on which the troops may eml)aik

pnx'eod directly to tiie United States, and in no event to touch at

any place in Cuba.'

"The consul, in his despatch to me, also stated that, if the revolu-

tion is attempted and succeeds, innnediate application woidd Ik- made
to the United States for annexation; i)ut he did not >eem to think

that it wouhl l)e siu'cessful, and probably would not be undertak»'n

without the aid of American tr(>o])s. To this |)ortion of the despatch

I replied—knowing the ardent desire oi the Cubans to be annexed to



922 NEUTRALITY. [§ 1300.

our Union—that I thought it would not be ' difficult to predict

that an unsuccessful rising would delay, if it should not defeat, the

annexation of the island to the United States,' and I assured him

that the aid of our volunteer troops could not be obtained.

" Thus you will perceive with what scrupulous fidelity we have per-

formed the duties of neutrality and friendship towards Spain. It

is our anxious hope that a rising may not be attempted in Cuba ; but

if this should unfortunately occur, the Government of the United

States will have performed their whole duty towards a friendly

power."

Mr. Buchanan, Sec. of State, to Mr. Saunders, uiin. to Spain, June 17,

1848, MS.' Inst. Spain, XIV. 25(}; H. Ex. Doc. 121, 32 Cong. 1 sess.

42-49.

"Although these offenders against the laws have forfeited the pro-

tection of their country, yet the Government may, so far as is consist-

ent with its obligations to other countries and its fixed purpose to

maintain and enforce the laws, entertain sympathy for their unoffend-

ing families and friends, as well as a feeling of compassion for them-

selves. Accordingly, no proj^er effort has been spared and none will

be spared to procure the release of such citizens of the United States

engaged in this unlawful enterprise as are now in confinement in

Spain ; but it is to be hoped that such interposition with the Govern-

ment of that country may not be considered as affording any ground

of expectation that the Government of the United States will here-

after feel itself under any obligation of duty to intercede for the

liberation or pardon of such persons as are flagrant offenders against

the laws of nations and the laws of the United States. These laws

must be executed. If we desire to maintain our respectability among
the nations of the earth, it behooves us to enforce steadily and sternly

the neutrality acts passed by Congress and to follow as far as may be

the violation of those acts with condign punishment.
" But what gives a peculiar criminality to this invasion of Cuba is

that, under the lead of Spanish subjects and with the aid of citizens

of the United States, it had its origin with many in motives of

cupidity. Money was advanced by individuals, probably in consider-

able amounts, to purchase Cuban bonds, as they have been called,

issued by Lopez, sold, doubtless, at a very large discount, and for the

payment of which the public lands and public property of Cuba, of

whatever kind, and the fiscal resources of the people and government

of that island, from whatever source to be derived, were pledged, as

well as the good faith of the government expected to be established.

All these means of payment, it is evident, were only to be obtained

by a process of bloodshed, war, and revolution. None will deny that

those who set on foot military expeditions against foreign states by
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means like these are far more culpable than the ignorant and the

necessitous whom they induce to go forth as the ostensible parties in

the proceeding. These originators of the invasion of Cuba seem to

have determined with coolness and system upon an undertaking which

should disgrace their country, violate its laws, and put to hazard the

lives of ill-informed and deluded men. You will consider whether

further legislation be necessary to prevent the perpetration of such

offenses in future.

" Xo individuals have a right to hazard the peace of the country or

to violate its laws upon vague notions of altering or reforming gov-

ernments in other states. This principle is not only reasonable in

itself and in accordance with public law, but is ingrafted into the

codes of other nations as well as our own. But while such are the

sentiments of this Government, it may be added that every independ-

ent nation must be presumed to be able to defend its possessions

against unauthorized individuals banded together to attack them.

The Government of the United States at all times since its establish-

ment has abstained and has sought to restrain the citizens of the

country from entering into controversies between other powers, and

to observe all the duties of neutrality. At an early period of the Gov-

ernment—in the Administration of Washington—several laws were

pas.sed for this purpose. The main provisions of these laws were le

enacted by the act of April, 1818, by which, amongst other things, it

was declared that ' if any person shall, within the territory or juris-

diction of the United States, begin, or set on foot, or provide or {pre-

pare the means for, any military expedition or enterprise to be carried

on from thence against the territory or dominions of any foreign

prince or state, or of a«iy colony, district, or people, with whoui the

United States are at peace, every person so otf'ending shall be deented

guilty of a high misdemeanor, and shall be fined not exceeding $8,000

and imprisoned not more than tliree years. And this law has been

executed and enforced to the full extent of the power of the (Jovern-

ment from that day to this.

" In pr<K'laiming and adhering to the doctrine of neutrality and

nonintervention, the United States have not followed the lead of

other civilized nations; they have taken the lead themselves and have

l)een foHowed by others. This was admitted l>v one of tlie most

eminent of modern British statesmen, who siiid in Parliament, while

a minister of the Crown, ' that if he wished for a guide in a system of

neutrality he shoidd take that hiid down by America in the days of

Washington and the Secretaryship of Jefferson;' and we see, in fact,

that the act of Congress of 1H18 was followed the succeeding year by

an act of the Parliament of Knghmd substantially the same in its gen-

eral provisions. Up to that time there had been no similar law in
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England, except certain highly penal statutes passed in the reign of

George II., prohibiting English subjects from enlisting in foreign

service, the avowed object of which statutes was that foreign armies,

raised for the purpose of restoring the house of Stuart to the throne,

should not be strengthened by recruits from England herself.

"All must see that difficulties may arise in carrying the laws re-

ferred to into execution in a country now having 3,000 or 4,000

miles of seacoast, with an infinite number of ports and harbors

and small inlets, from some of which unlawful expeditions may sud-

denly set forth, without the knoAvledge of Government, against the

possessions of foreign states."

President Fillmore, annual message, Dec. 2, 1851, Richardson's Messages,

V. "lis, 115-110; Mr. Webster, Sec. of State. For the special mes-

sage of President Taylor, .June 1, 1850, on attempts to get up armed
expeditions in the United States for the purpose of invading Cuba,

see S. Ex. Doc. 57, 31 Cong. 1 sess.

See circular of Mr. Webster, Sec. of State, to marshals, district attor-

neys, and collectors of customs, Sept. 3, 1850, MS. Circulars, I. 108.

As to the cases of Messrs. Henderson and Quitman, see Mr. Webster, Sec.

of State, to Mr. Hunton, U. S. district attorney at New Orleans, Feb.

28, 1851, 38 MS. Dom. Let. 481.

For the President's proclamation of Aug. 11, 1849, as to threatened inva-

sions of Cuba and Mexico, see 39 Br. & For. State Papers (1849,

1850), 77.

June 20, 1855, J. W. Fabens, in a letter to Mr. Marcj'^, Secretary of

State, solicited the interference of the Government of the United

States to further what was called the Kinney expedition to Nica-

ragua, and to protect the lives and property of those concerned in it

after they should have arrived in that countr;^. The professed object

of the expedition was that of peaceful colonization, but the Govern-

ment of Nicaragua had issued a proclamation denouncing it as a

filibustering or " piratical " enterprise for the subversion of the

national independence, and a grand jury at New York had, after

investigation of the case, presented both Kinney and Fabens for trial

on a charge of fitting out a hostile expedition. AMien Fabens applied

to the Department of State for assistance, this charge had not been

tried, owing to the fact that Kinney had evaded trial by leaving the

United States. Under the circumstances Mr. Marcy declined to act

upon Fabens's assurance that the expedition was a lawful one. " I

am aw^are," said he, " that civil discord now prevails in the Republic

of Nicaragua, and it is natural to conclude that what one party op-

pose another may favor. While this Government believes it prudent

to abstain from interfering as far as practicable with these internal

divisions, yet it can not decline, in certain emergencies, to decide who
possess the political power of the state. Our minister in Nicaragua

has regarded the authorities which issued the proclamation against
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your expedition to be in possession of the executive power of Nica-

ragua ; he has been received b}'^ and [has] treated with them as the

Government of that country, and has lately negotiated a treaty with

them. This fact has an important bearing on the subjects presented

in your letter of the 26th instant, and sustains the positions I have

taken in this reply to it."

Mr. Miircy. Sec. of State, to Mr. Faben.s, June 20, 18."), 44 MS. Doin. Let.

173.

The Xationul IiitcUipeuccr of Washington, issue of Feb. 25. 18.57, gives

an extract from a decision rendered on the preceding Saturday

by Commissioner Morell, denying the motion to dismiss the complaint

against Fabens and Houlton, who were under arrest for violating the

neutrality laws in recruiting men for hostile service in Nicaragua.

The Wushinytun I'nion, .Tuly 22, 1854, discusses the charge which Mr.

Justice Campbell had then lately delivereil to the grand jury at New
Orleans on the question of what constitutes an unlawful expetiition.

" The undersigned. Secretary of State of the United States, has

the honor to acknowledge the receipt of the note of Mr. Molina,

charge d'affaires of the Republic of Costa Rica, of the Gth instant,

inviting the attention of the undersigned to current events in Nica-

ragua.

" The motives which Mr. Molina assigns for this proceeding are

natural and are appreciated by the undersigned. It is apprehended,

however, that he is mistaken in ascribing, as he apparently does, the

recent revolution in Nicaragua solely to the armed intervention of

citizens of the United States. The undersigned is informed that such

of those citizens as took part in the contest which led to that result,

were invited by citizens of that Republic as auxiliaries. If, in accept-

ing this invitation, they should have violated their duties as pre-

scribed by the laws of the United States, they will be called to account

on returning within the juri.sdiction of those laws.

" The Government of the undersigned regrets that ]x»rsons who
may owe it either temporary or |H>rmanent allegiance should i)r()-

ceed from the United States to any foreign country for hostile pur-

poses and acknowledges its obligation to prevent this misdemeanor

by all proper means. The laws of the United States by which this

policy and obligation are declared and, acknowledged, are Ix^lieved to

Ixj ample for their j)urpose. (^ircuinstances, however, impiitabh>

neither to the inadecjuacy of those laws nor to the want of good faith

in the persons charged with their administration may occasionally

einibl(! offenders to escape detection. In the case under consideiatic.n

Mr. Molina will acknowledge the force of such circumstances. The

United States citizens who have taken part in the icccnt commotions

in Nicaragua were most if not all of thcni passengers in tlu* sti'amers

l)etween San Francisco and San .Juan del Sur. On embarking, thev
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were to all appearances peaceful citizens returning to their original

homes in the Atlantic States. There was nothing connected with

their embarkation which would justify their arrest, for this, as

Mr. Molina is aware, under the Constitution of the United States

could only be done with the existence of probable cause supported by

the oath or affirmation of a credible witness. It is understood, how-

ever, that many j^ersons against whom reasonable suspicion existed

vvere in j^oint of fact prevented from proceeding from San Francisco

to San Juan del Sur.

" In regard to the recognition of the new government of Nicaragua

by the United States minister in that Republic, the undersigned

has the honor to acquaint Mr. Molina that that proceeding was
not authorized by but was contrary to the instructions of this

Department.
" The midersigned is aware that the independence of states which

may be comparatively weak in physical power is as dear to them as

that of the strongest. It is the desire, the determination, and, the

undersigned will add the interest of the United States to respect tliat

independence. If they were to disregard it by any culpable act or

omission they would forfeit the respect of other civilized states and
would also lose that moral strength which, with the amplest physical

resources, is indispensable for national respectability and even inde-

pendence."

Mr. Marcy, Sec. of State, to Mr. Molina, Costa Rican min., Dec. 10, 1855,

MS. Notes to Cent. Am. I. 99.

" The United States gave an early example to other nations in regard to

its neutral duties by enacting stringent neutrality laws ; they cer-

tainly preceded Great Britain in legislation upon the subject. These

laws have laid upon the citizens or residents of the United States

such restraints as neutral obligations towards other states require,

or are compatible with the spirit of free institutions. They prohibit

enlistments for foreign service within the limits of the Unitetl States,

or any agreement to go beyond those limits, for the purpose of such

enlistments ; they denounce, under heavy penalties, the fitting out of

privateers or the organizing any exijeditions against foreign states

or their territories. Mr. Molina will find it diflicult to show an in-

stance in which any other country, including his own, has done more

by legislation than the United States to preserve with fidelity neutral

relations with other powers. The execution of these laws is all that

can be requiretl of this Government in maintaining its foreign rela-

tions." (Mr. Marcy, Sec. of State, to Mr. Molina, Apr. 25, 1856, MS.
Notes to Cent. Am. I. 105.)

In Mr. Cass's in.structions of July 25, 1858, to 'Sir. Lamar (MS. Inst.

Am. States, XV. 321) the vigilance and good faith of the United

States in putting down filibustering preparations in Nicaragua is

shown in detail. An extract from these instructions on another

point is given in Correspondence in relation to the Proposed Inter-

oceanic Canal (Washington,- 1885), 281.
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See circular of Mr. Cass. Sec. of State, to United States attorneys, mar-

shals, and collectors, Sept. 18, 1857, 47 MS. Doui. Let. 3«>2.

As to the execution of Col. Crahb and his associates, see H. Ex. Doc. G4,

35 Cong. 1 sess.

As to the alleged violation of the neutrality laws of the Unite<l States in

1863 by Mr. Segur, Salvadorean minister, see Mr. Bayard, Sec. of

State, to Mr. Walker, V. S. dist. attorney at New York, July 21, 1888,

1G9 MS. Dom. Let. 207. acknowledging the receipt of the latter's

letter of .July 21. 1888.

" "\A1iat have been called expeditions organized within our limits

for foreign service have been only the departure of iinassociated indi-

viduals. Such a departure, though several may go at the same time,

constitutes no infringement of our neutrality laws, no violation of

neutral obligations, and furnishes no ground for the arraignment of

this Government by any foreign power."

Mr. Marcy, Sec. of State, to Mr. E.scalante, May 8, 1850, MS. Notes to

Spain, VIL 70.

September 18, 1857, Mr, Cass, as Secretary of State, issued a cir-

cular to United States attorneys, marshals, and collectors, calling

upon them to enforce the neutrality laws of the United States

against lawless persons who were believed to l)e engaged within the

limits of the United States in setting on foot and preparing the

means for military expeditions to be carried on against the terri-

tories of Mexico, Nicaragua, and Costa Kica, a copy of which cir-

cular was, on Octol)er 2, 1857, sent by the Secretary of the Navy to

various officers of the Navy. Among these was Commander Fred-

erick Chatard, commanding the U. S. S. Sarator/a, at Colon. Com-
mander Chatard was present with his ship at Punta Arenas, Nica-

ragua, when on Noveml)er 25, 1857, the steamer Fos/u'on arrived there

from Mobile, having on board a large number of " passengers.''

These pas.sengers proved to l)e William Walker and 150 followers, all

of whom were jKMinitted to land without interference. Connnander

Chatard was afterwards suspended from command on account of his

nonaction on this occasion. On the (Uh of December, Connnodore

Paulding arrived at Punta Arenas, and on the 8th of the month

denuuided of Walker the .surrender of his arms and the embarcation

of his entire band. The men were placed on board the Sanifot/n and

sent to New York, but, In'fore tht* departuic of that ship Walker was

taken by Commodore Paulding on board his flagship, the Wahas/i,

which landed Walker at (\)lon, where he took a steamer to New ^'ork.

under engagement to j)resent himself on his arrival (o the United

States marshal. On March ID. 1858, (\)nunodore Paulding landed

the arms at the New "^'oik navy-yard, the Navy Department having

ordered that th«»y should Iw ddivcreil to the owner or owners who
should show a sufficient title, the United States having no claim upon
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them. President Buchanan took the view that Commodore Paulding

in capturing Walker and his command, " after they had landed on

the soil of Nicaragua," although it was done with the assent of the

authorities of the country, had committed a grave error. This error,

said President Buchanan, consisted in " landing his sailors and ma-
rines in Nicaragua, whether with or without her consent, for the pur-

pose of making war upon any military force whatever which he might

find in the country, no matter from whence they came." Under these

circumstances, when Marshal Eynders, on December 29, 1857, pre-

sented himself at the Department of State with AValker in custody,

Mr. Cass informed him that the executive department of the Gov-

ernment did not recognize AValker as a prisoner and had no directions

to give concerning him, and that it was only through the action of

the judiciary that he could be lawfully held in custody to answer any

charges that might be brought against him.

Special message of Presideut Buchanau to the Senate, Jan. 7, 1858, S. Ex.

Doc. 13, 35 Cong. 1 sess.

" A Government is responsible only for the faithful discharge of its inter-

national duties, but not for the consequences of illegal enterprises

of which it had no knowledge, or which the want of proof or other

circumstances rendered it unable to prevent." (Mr. Cass, Sec. of

State, to Mr. :Molina, Nov. 26, 1860, MS. Notes to Central

America, I. 177.)

" Let the memories of past annoyances endured by Costa Rica as well as

by her neighboring states from lawless bands of invaders from our

shores be buried, and let her rely upon the sympathy and support of

the United States if at any time she shall need them." (Mr. Seward,

Sec. of State, to Mr. Riotte, min. to Costa Rica, No. 2, June 21, 1861,

MS. Inst. Am. States, XVI. 165.)

Writing to the American minister in Nicai-agua, September 24, 1861, Mr.

Seward said that whenever citizens of the United States were found

in Nicaragua giving aid and comfort to the insurgents in the United

States, he was to exert himself in any way that should not compro-

mise the sovereignty of Nicaragua to the end that they might be

arrested by the forces of the United States on land or sea. Writing

again, however, on November 9, 1861. Mr. Seward said :
" We have

no treaty with Nicaragua which would warrant us in attempting to

interfere with the personal liberty of known leaders of the secession

party who might escape to that country. You would, however, en-

deavor to notify our naval officers on the different coasts of their

movements, so that their capture on the high seas might be facili-

tated." (Mr. Seward, Sec. of State, to ]Mr. Dickinson, min. to Nica-

ragua, No. 6, Sept. 24, 1861, MS. Inst. Am. States, XVI. 174; same
to same, No. 10, Nov. 9, 1861, id. 179.)

October 19, 1864, a party of twenty or more persons, acting in the

interest of the Confederate States, who had been commorant in Can-

ada, raided the town of St. Albans, Vt., fired shots at various persons,

of whom one w^as killed ; set fire to several buildings, and appropriated
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the funds of the banks, together witli horses and other property.

They then returned to Canada, where some of them were arrested.

The incident formed the subject of an extended diplomatic corre-

spondence. Claims against Great Britain in behalf of the citizens of

the United States who were injured or suffered losses were presented

to the mixed commission under Art. XIII. of the treaty of May 8,

1871. These claims were unanimously disallowed, on the ground
that the enterprise was conducted with such secrecy that no care or

diligence which one nation might reasonably require of another in

such cases would have been sufficient to discover it. It appeared that

the raiders came over to St. Albans, not in organized form, but

apparently as peaceable travelers by railroad and not in company, and

stopped at the village hotels.

Mooro, Int. Arbitrations. IV. 4042-^^)7y^.

For the diploinatic corrospoiultMue. .s(h» Dij). Cor. 18154. II. r541, .*?.">."), 7.~»0,

et seq. ; 1S(!.'». I. ^7. 40. (!!>. 74. !)1, :«« : II. 11. 12. Iti. and varions other

pages.

As to the recovery and return of money to tiie St. .VIbans banlc by tlie

Canadian authorities, see Dip. Cor. ISfjn, II. V.Y2.

For the extradition itroceedinsjs in the ease, see 1 Moore on Extradition,

.•{22.

The activity of the Fenian Brotherhood in raising movements and

stirring up insurrection against the liritish (lovernment in Ireland

and in Canada formed the subject of correspondence between the

governments of the United States and (Jreat Britain in ISC).") and sub-

sequent years, some of the persons implicated in these affairs having

proceeded from the United States. During the sessions of the joint

high commission at Washington, in 1S71, the British connnissioners

brought forward claims of the people of Canada for injuries sutfered

from Fenian expeditions cari-ied out from the United ."States. The

American commissioners declined to entertain the claims, as they did

not come within the chiss of subjects indicated by Sir Kdward Thorn-

ton in his not«' of .ramiarv 'iC), 1^71, as being refei'red to the consider-

ation of the connnission. 'I'he British connnissioners did not ui"ge the

settlement of the claims by the connnission, and stated that they had

less difficulty in taking this coui'se, as a portion of the claims " were

of a constructive and infei't'iitial character." In the diplomatic coi--

respondence, the United States maintained that it had fully per-

formed its full duties as a neuti-al in repi-e>sing any ascertainal)l(>

attempts to violate the ni'utrality laws, and that neither the charactei-

of tlie agitation nor the condition of international iclations i-eiidered

it wise foi" the United .States to denounce the pi'oce«'( lings of (he agi-

tators, as long as they coidined themselves ** within those limits of
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moral agitation which are recognized as legitimate equally by the laws

of the United States and by those of Great Britain."

Mr. Seward, Sec. of State, to Mr. Burnley, British charge, March 20,

ISO.!, Dip. Cor. 1805. II. 103; Mr. Seward. Sec. of State, to Mr. Adams,
iiiin. to England, No. 1709 (confid.), March 10, 1866, Dip. Cor. 1866,

I. 77.

As to the proceedings of the joint high eoniiuission, see Moore, Int. Arbi-

trations. I. 087.

As to the effect of President Johnson's proclamation in putting down
cooperation in the United States with the Fenian invasion of Canada,
see Bemis's American Neutrality, 92.

In March, 1866, Mr. Seward was confidentiallj^ informed of the

arrival at Buffalo, New" York, consigned to an Irish resident of that

city, of sundry boxes filled with arms, cartridges, and other muni-

tions of war. He was also furnished with a public advertisement

extracted from a newspaper published in the same city in which a-

committee solicited aid " in establishing a republican form of gov-

ernment in Ireland." " Our field of operations," said the advertise-

ment, " is guessed at by the public, and subscribers can rest assured

that work of the most active character is meant." These incidents,

said Mr. Seward, occurring simultaneously with popular meetings

held in various parts of the country at which contributions of men,

money, and arms were solicited for the purpose avowed, in some in-

stances of levying war against Great Britain and Ireland, and in

others of levying war against the same power in British America,

had engaged the attention of the President and had made it his duty

to ask the Attorney-General to instruct the attorneys and marshals of

the United States to be vigilant in preventing any violation of the

neutrality laAvs and of bringing before the courts of justice all per-

sons who might be found to have engaged in such unlawful attempts.

Mr. Seward, Sec. of State, to Mr. Speed, At. Gen., April 2, 1800, 72 MS.
Dom. Let. 407.

" The Prince Maximilian is either a principal or a subordinate

belligerent in Mexico. The treaty which has been made between

Austria and that belligerent by which the former authorizes the or-

ganization within the Austrian dominions of two thousand or more

volunteers, manifestly to be engaged in war against the Republic of

Mexico, is deemed by this Government inconsistent with the principle

of neutrality, and an engagement with Maximilian in his invasion of

that Republic."

Mr. Seward. Sec. of State, to Mr. Motley, min. to Austria, April 30, 1806,

MS. Inst. Austria, I. 302.

See supra, § 958.
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In the summer of 1883 a schooner called the Ounalaska, which

was said to have been " equipped " with " warlike supplies for the

insurgents in Salvador," was seized in the port of Acajutla and was,

together with her cargo, condemned by the supreme court of Sal-

vador as lawful prize for the benefit of the state. Immediately after

this sentence the Salvadorean Government placed the vessel " at the

disposal of the American (lovernment, under whose flag she was

sailing, as a proof of special deference and consideration towards the

United States of America ;" and she was sent in charge of the IT. S. S.

Ranger to San Francisco. The Department of State and the Depart-

ment of Justice concurred in the opinion that the schooner thus

became the property of the United States, subject only to the con-

sent of Congress to the acceptance of the gift from the (Jovernment

of Salvador. Meanwhile the Secretary of the Navy was requested

to direct the proper naval officers at San Francisco to take charge of

the schooner, which was then in the custody of the United States

civil authorities, till such time as the President should have been

informed of the determination of Congress, and the Attorney-Cieneral

was desired to consider the possibility of prosecuting the persons

who had been concerned in sending her out from San Francisco,

especially in connection with section 528(5 of the Revised Statutes.

Mr. John Davis. Act. Sec. of State, to the At. Gen.. Ang. 20, 188.3,

148 MS. Doni. Let. 80; Mr. John Davis, Act. Sec. of State, to tlie

Act. At Gen., Sept. 25, 188.'?, id. 23:i; Mr. Frelinfilm.vsen. Sec. of

State, to Sec. of Navy, Oct. 9, 188;?, id. imi ; Mr. Frelinslmysen, Sec.

of State, to the Act. At. Gen., Oct. U), 1883, id. 34.3.

On March 23, 1884, the British minister confidentially communi-

cated to Mr. Frelinghuysen, Secretary of State, a dispatch from the

governor-general of Canada, touching rumors persistently circulated

in the press of the United States that a Fenian movement was in

progress in the States adjoining the northwest provinces of the

Dominion. The governor-general referred to the importance of being

supplied with any information possessed or obtainable by the United

States authorities on the subject. Mr. Frelinghuysen replied that,

when in the prec^nling February the rumors in question came to his

knowledge, inquiries were set on fcK)t through the War Department,

and confidential instructions were sent to (Icneral Terry, connnand-

ing the Department of Dakota, who reported that, after in(|uiries

made through his sulx)rdi nates, no indications could I)e discoveivd

of such a project as was alleged, and tluit the story was the inven-

tion of an unscrupulous writer for the press.

Mr. FrellnRhnysen, Sec. of State, to tlie lion. Saclxviile West. Hritisli miii.,

March 27, 1884, MS. Notes to Great Britain. XIX. 438.
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In the case of the Riel rebellion in Manitoba, in 1885, in which

it was reported that Indians and whites from the United States

with cannon and munitions were taking part with the Winnipeg
insurgents, prompt measures were taken by the United States to

prevent the departure of any hostile expedition or the shif)ment of

arms or ammunition across the border.

Mr. Bayard. Sec-, of State, to Mr. GarlaiKl, At. Gen., March 25, 1885,

154 MS. Dom. Let. 009; Mr. Bayard. Set-, of State, to Mr. Eudicott,

Sec. of War, March 28, 1885, id. 618; Mr. Bayard, Sec. of State, to

Mr. Manning, Sec. of Treas., March 28, 18.S5, id. G15; Mr. Bayard,

Sec. of State, to tlie governor of Minnesota, tel., March 28, 1885, id.

611 ; Mr. Bayard. Sec. of State, to Mr. Endicott, Sec. of War, April 17,

1885, 155 MS. Dom. Let. 132; same to same, April 10, 1885, id. 61.

In December, 1892, complaints were made by the Mexican lega-

tion at Washington of the reappearance on the Texas border of the

Garza bandits and of raids by them into Mexico. It was alleged

that two Mexican officers and four privates were burned by them in

a raid on the Mexican side of the river opposite San Ignacio, in which

fire was set to the Mexican barracks. Complaints were also made
by the Mexican Government of raids at other places. The Mexican

Government alleged that the raids would not have occurred but for

the lack of United States troops in Texas to prevent violations of

the neutrality laws and for the want of care shown in the matter by

the local authorities of that State. The United States, on the other

hand, maintained that the conditions rendered it difficult to police

the frontier, which was a long line, thinly populated, where the

nature of the country furnished great facilities for concealment and

escape, Avith a river so easily crossed at any point ; that the persons

making the raids were organized secretly in Texas and did not

appear as organized bodies till they had crossed the river, too late

for attack by United States troops; that likeAvise, on returning from

Mexico, they dispersed and scattered over the country, either indi-

vidually or in small parties, making pursuit difficult, if not impos-

sible, as they never presented an object of attack by troops on Amer-

ican soil ; that renewed orders had, however, been given to the Amer-

ican forces for the exercise of the greatest vigilance to prevent any

violation of the neutrality laws. Correspondence was also held with

the authorities of Texas, with a view to suppress the raiders." It

appears that at the close of December. 1892, the total number of

troops in active service on the Mexican side of the line was 2,727.

The United States forces in the vicinity of the Kio Grande numbered

at the same time about 1,800 men.^

a For. Rel. 1803. 424-435.

6 For. Rel. 1893, 435.
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From time to time report was made of the cai^ture in the United

States of the following bandits: Francisco Benavides, Prudencio

Gonzales, Cecilio Echeverria, Isidoc Ereda, Quiocino, Julian Flores,

Librado Gutierrez, Dionicio Salaza, Gregorio Jueborro, Clemente

Gutierrez, Jose Maria Moralez, Aniceto Trevino, Fernandez Salinas,

Rafael Ramirrez, Tomas Cuellar. Procopio Gutierrez, Amando Gar-

cia, Jesus Sandoval, Chico Procopio Sandoval, Secundino Ramirez,

Juan Maldonado, Eslas Ybanez, Juan Guerra, Maximo Martinez,

A. Arambula, E. Martivero. Juan Manuel Zarrate, Roman Garcia,

Jesus Flores, Pedro Garcia, Delfino Garcia, Eusebio Garcia, Catarino

Garcia, xVnicilo Vela, Justo Vela, Anciano Sanchez, Felipe Trevino,

and Sesstores Lemon."

The Mexican Government suggested that it would be well for the

war department of each country to inform the other of what forces

it proposed to assign to preserve peace on its frontiers and what sys-

tem it proposed to adopt for the attainment of this end, so that, by

both acting in concert, the purj^ose of both governments might be

more easily accomplished.'' This suggestion was concurred in by

the United States, the fullest cooperation that was possible under the

circumstances being desirable.'"

In a note of March 18, 1893, Mr. Romero. Mexican minister at

Washington, said

:

" The circumstance that a considerable number of the bandits who
took part in the late incursions into Mexico, after organization in

Texas, should have surrendered shows the efficacy of the pursuit of

them by the agents of the United States Government, and is in con-

trast with the leniency manifested during the first two raids, one led

by Rtiiz Sandoval and the other by Catarino Garza. It is very satis-

factory to observe that the active and eflicacious ])ursuit of these

bandits is bearing fruit, and I believe that in future there will be no

further invasions of a friendly country like those which have oc-

curred in the last three years."''

The Mexican minister having asked for the prosecution under the

neutrality laws of one Victor Ochoa. who was charged with having

organized a gang of bandits in the United States to conuuit depreda-

tions in Mexico, the Attorney-Clleneral of the United States advised

that, as the n(>utrality law '' cK'arly is directed against the invasion

of foreign territory by oiijanizid tii'difdr;/ bodies for the purpose of

conducting military operations against the foreign government in its

political capacity," it was not ajiplicable to common criminals like

(^choa and his associates.'

a For. Hel. inn;?. 440. 444. 44.'». 44<5. 447, 44S, 4."><;. <» Knr. Kcl. IS'.i.?. 44.".^ If..

6 For. Ucl. 1S!».'.. 44:;. '• For. \W\. \S'M. VIX. \'».).

c- For, Kfl. 18!»y, 44ti-447.
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The Mexican minister in reply called attention to the cases of

Benavides, Martinez, and others, who were tried and sentenced in the

Federal courts for conducting expeditions very similar, as the min-

ister contended, to that carried into effect by Ochoa."

The Attorney-General subsequently instructed the proper district

attorney to prosecute any violation of the neutrality laws on being

furnished with any tangible evidence of it, and it was stated that the

War Department would also render any cooperation which might be

practicable.^

The grand jury at El Paso, at the April term, 1894, returned a true

bill against Ochoa for alleged violation of the neutrality laws. Ochoa
was reported then to be at a hotel in the city of New York."

It appears that after the failure of his attempts in Mexico, Catarino

Garza fled to Costa Rica. Subsequently he went to San Juan del

Norte, in Nicaragua, Avhere he gathered about him some thirt}'^ men,

chiefly Colombian exiles, and securing mone}^ and a quantity of small

arms returned to Costa Rica with a view to make an incursion into

Colombia. On the approach of Costa Rican troops he embarked,

wdth his followers, for Bocas del Toro, where they were defeated and

Garza and eleven of his followers killed, while the rest were taken

prisoners.

Mr. Baker, mln. to Costa Rica, to Mr. Gresham, Sec. of State, No. 490,

March 10, 1895, For. Rel. 1895, II. 1035.

See, as to the Garza raids, Mr. Blaiue, Sec. of State, to Attorney-General,

June 26, 1890, 178 MS. Doni. Let. 123; Mr. Wharton, Act. Sec. of

State, to Attorney-General, Sept. 18, 1891. 183 MS. Doni. Let. 320;

Mr. Blaine, Sec. of State, to Attorney-General, Dec. 29, 1891, 184 MS.
Dom. Let. 51G; Mr. Blaine to governor of Texas, Jan. 5, 1892, 184

MS. Dom. Let. 582.

6. Use of Neutral Terkitoby as Base of Operations.

(1) station for hostilities.

§ 1301.

"As it is contrary to the law of nations that any of the belligerent

powers should commit hostility on the waters which are subject to

the exclusive jurisdiction of the United States, so ought not the ships

of war, belonging to any belligerent power, to take a station in

those waters in order to carry on hostile expeditions from thence. I

do mj^self the honor, therefore, of requesting of your excellency, in

the name of the President of the United States, that, as often as a

fleet, squadron, or ship, of any belligerent nation, shall clearly and

unequivocally use the rivers, or other waters of as a station., in

a For. Rel. 1894, 429. & For. Rel. 1894, 430-431. o For. Rel. 1894, 432.
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order to carry on hostile expeditions from thence, you will cause to

be notified to the commander thereof that the President deems such

conduct to be contrary to the rights of our neutrality; and that a

demand of retribution will be urged upon their government for

prizes which may be made in consequence thereof. A standing order

to this effect may probably be advantageously placed in the hands of

some confidential officer of the militia, and I must entreat you to

instruct him 'to write by the mail to this Department, immediately

upon the happening of any case of the kind."

Mr. Unndoli)Ii. Soc. of State, to the governors of the several States, circu-

lar. April 10, 1705, 1 Am. State Papers. For. Rel. 008; 8 MS. Dom.
I^t. 138.

See, also, Mr. Randolph, Sec. of State, to Mr. Hammond, Brit. min.. April

13 and April 22, 1795, 8 MS. Dom. Let. 124. 14.5.

The circular of April 10, 1795, did *' not request that vessels, using

our waters as a hostile station should be ordered to depart." but '• only

that notice should be given to them of our intended demand upon

their Government. An order to depart would b(^ inconsistent with

the letter of the 9th of Sept. 1793, which concedes to them our p»irts oS

a refuge in case of necessity and a resort for comfort or convenience,

without limiting the time of their stay."

Mr. Randolph. Sec. of State, to governor of Virginia. May 8. 1705. 8 MS.

Dom. Let. 174.

Referring to the use alleged to have been nuide of tlie port ui St.

Thomas, I). W. I., for the j)urpose of capturing neutral vessels, Mr.

Seward stated that Commander Craven, IT, S. X.. had be<Mi instructed

by the Secretary of the Navy "that it was not })roper (o nuike a con-

venience, in any manner, of neutral territory for the pur])oso of exer-

cising the belligerent right of search or capture. A capture of a

neutral vessel nuule after standing off aiul on a neu(i-al harbor, or

mouth of a river, or lying in wait within it for the pur[»ose, aUhough
actually made beyond the neutral jurisdiction, would not bt» recog-

nized as valid, and the right of search can not properly be exercised

when it is known previously that, whatever the event of the seardi,

the capttire would not be lawful."

Mr. Seward, Se<-. of State, to Ixird Lyons. British min., .July 20. lS<s{. MS.

Notes to (Jreat Britain, X. 175.

(2) S.M-K OK I'KIZKS.

^ VMYl.

"The doctrine as to the athnission of j^rizes. maintained ])y the

(lovermnent fronj the (•omnieiu-ement of the war between England.

France, etc., to this day has been this: The treaties give a right to

II, Doc, 551— vol 7- -r.O
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armed vessels, tcith their pnzes, to go where they please (consequently

into our ports), and that these prizes shall not be detained, seized, nor

adjudicated, but that the armed vessel may depart as speedily as may
he, with her prize, to the place of her commission ; and we are not

to suffer their enemies to sell in our ports the prizes taken by their

privateers. Before the British treaty, no stipulation stood in the

way of permitting France to sell her prizes here; and we did permit

it, but expressly as a favor, not as a right. . . . These stipulations

admit the prizes to put into our ports in cases of necessity, or pei-ha;)s

of convenience, but no right to remain if disagreeable to us: and abso-

luteh^ not to be sold."

yir. .Jefferson, President, to Mr. Gallatin, Aug. 2\ ISOl, 1 Gallatin's

Writings. 41. 42.

" The sale of prizes brought into the ports of the United States by
armed vessels of the French Republic . . . has been regarded by

us not as a right to which the captors were entitled either by the law

of nations or our treaty of amnty and commerce with France."

Mr. Pickering, Sec. of State, to Mr. Adet, May 24, 179C, 1 Am. State Papers,

For. Rel. G51. In Mr. Pickering s letter to Mr. Adet. of Nov. 15, 179G,

this Is confined, for the present, to sales of prizes taken by privateers.

(9 MS. Doni. Let. 363.)

See, also, Mr. Pickering, Sec. of State, to the President, July 19, 1796, 9

MS. Doni. Let. 221.

" Prizes made upon the high seas, which may come to the ports of

my dominions, shall not be permitted to. sell their cargoes, if they con-

sist of prohibited goods; but if they are not of that kind, and are

exposed to damage, they shall be permitted to be sold."

Royal Cedula of the King of Spain, No. 2. June 14, 1797, 10 MS. Dom.

Let. 284.

There is high authority for the position that a prize ma}^ be carried

into a neutral port and there sold, but considerations of expediency

should lead the neutral sovereign to exercise liis undoubted right of

l^rohibiting such sale. It would be a breach of neutrality to permit a

port to be made a cruising station for a belligerent or a depot for

his spoils and prisoners. It is not a breach of neutrality to permit a

vessel captured as prize to be repaired in our ports and put in a condi-

tion to be taken to a port of the captor for adiudication.

Wirt, At. Gen., 1828, 2 Op. 86.

"V^Tien a foreign belligerent cruiser brings a j^rize into a neutral

port, the cruiser will be required to depart as soon as practicable, and

will not be permitted to dispose in such port of the prize or of its

goods.

Mr. Clay, Sec. of State, to Mr. Tacon, Apr. 11, 1828, MS. Notes to For.

Legs. IV. 8,
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" The laws of the United States do not admit of the sale within

their jurisdiction, for any purpose, of prize goods taken by one

belligerent from another and brought into their ports. This Govern-

ment does not take jurisdiction at all upon the question of prize or no

prize, but leaves that question exclusively to the cognizance of the

tribunals of the respective belligerents."

Mr. Clay. Se<'. of State, to Mr. Obreson. May 1, 182S. MS. Notes to For.

r^gs. IV. 22.

See. also. Mr. Buchanan. Sec. of State, to Mr. Saundius, niin. to Spain.

June i:i. 1H47. MS. Inst. Spain. XIV. 224.

" Neither belligerent is allowed by the laws of the United States to

sell his prizes within their ports. The rights of hospitality are

equally offered to both. They coidd not be denied, in many cases,

without a violation of the duties of Inunanity."

Mr. Clay. Sec. of State, to Mr. Rei)elio. .May 1, 1S2.S, MS. Notes to For.

Legs. IV. 16.

A neutral nation, while admitting belligerent men-of-war to its

ports, may, as it sees fit, wholly admit or wholly exclude their prizes.

Cushing, At. Gen.. 185,"). 7 Op. 122.

In the case of the American steamer Chesnpedkc. which was taken

po.s.session of, while on a voyage from New York to Portland. Me.,

by persons acting in the name of the Confederate States, and which

was afterwards recaptured in Nova Scotian waters, where the cap-

tors had .sought asylinn, by a United States ship of war, who took

the ves.sel to Halifax and delivered her to the colonial authorities,

the Hon. Alex. Stewart, C\ B.. of the vice-admiralty court. heUl that

the sovereign whose territorial rights are violated by the subjects

or citizens of a friendly state can, if he finds them within his juris-

diction, inflict on them his own penalty in his own mode; that the

ChcHapedke, if a prize at all, was an uncondemned prize; that for a

Ixilligerejit to bring an uncondemned prize into a neutral poit to

avoid recapture is such a grave offense against the neutral stat«>

that it ipso facto subjects the prize to forfeiture, and that the vessel

.should Im' restored to the owycrs on the payment of costs. .Mr.

Seward ha<l contended for the restitution of the vessel uncondition-

ally, by executive authority, without waiting for an adjudication;

but, on tlu' rendition of the coui't's decision, he advised the ownei's

to pay the costs under protest, and accepted the restitution as decreed.

Mr. Sewanl. Sec. of State, to .Mr. .Vdain.s. niiii. to i;ii;;lan<l. .No. S.VJ, Feb.

24, is«;4. I Hi.. Cor. i.sr4. I. ijh;.

For the Judgment of the court, s*-** id. r.>7.

For a further account of the case of the ('hvstiitruhc, s«'e sn|»ra. S 210.
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Replying to an inquiry of the Peruvian legation as to the course

the United States would pursue during the war between Spain and

Peru, Mr. Seward said: "This Government will observe the neu-

trality which is enjoined by its own municipal law and by the law

of nations. No armed vessels of either party will be allowed to

bring their prizes into the ports of the United States."

Mr. Seward, Sec. of State, to SeQor Garcia, Feb. 26, 18CG, MS. Notes to

Peruvian Leg. I. 312.

(3) HOSTILE PASSAGE.

§ 1303.

Early in April, 1898, the Canadian Government, acting upon a

request presented by the Department of State to the British ambas-

sador at AYashington, granted permission for four United States

revenue cutters to pass through the canals under Canadian control

from the Great Lakes to the Atlantic coast, two of the vessels being

armed revenue cutters, while the other two were under construction

and Avere not to be delivered by the builders to the United States till

they reached the sea. April 27, 1898, w^ar between the United States

and Spain having meanwhile begun, a memorandum was left at the

Department of State by the British ambassador, in which, referring

to the fact that the four vessels were in Lake Ontario awaiting the

opening of navigation, he stated that Her Majesty's Government were

of opinion that the permission given before the outbreak of war
should not be withdrawn, " provided that the United States Govern-

ment are willing to give an assurance that the vessels in question Avill

proceed straight to a United States port without engaging in any

hostile operation." The opinion was further expressed " that the ves-

sels should not be furnished with more coal and stores than are neces-

sary to take them to New York or some other United States port

within easy reach." The hope was expressed that assurances to that

effect would at once be given, " in order that the facilities granted

before the outbreak of war . . . nvAy still be extended without

any breach of neutrality." The Department of State replied that

instructions Avould be sent to the commanders of the vessels to observe

the conditions above expressed, but added :
'* It is, of course, under-

stood that the prohibition of engaging in any hostile operation would

not preclude resistance to a hostile attack." On the 4th of May the

British ambassador was advised that the proper orders had been

issued to the commanding officers of two vessels which were then on

their way to the Atlantic coast, and that similar orders would be given

to the others whenever they should follow.

For. Rel. 1898, 968-970.

This incident is mentioned in President McKinley's annual message, Dec.

5, 1898. See, also, H. Doc. 471, 56 Cong. 1 sess. 65-72.
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" In order that it may be able to refute the charges . . . that

the Portuguese authorities are allowing the free passage through this

port of European volunteers for the Republican armies, the local

government, some time ago and while I was in Pretoria, decided

that all passengers passing through this port and bound for the

Transvaal should, before receiving their Portuguese passports to

cross the frontier, make oath, before their respective consuls, that they

desired to proceed to the Transvaal to engage in some particular

business, and not with the intention to take part in the war. As
a good many Americans are now passing through this port I had

some of these oaths printed, and enclose a copy for your inspection.

" The American wishing to proceed to the Transvaal subscriber

to this oath in duplicate. One copy I retain here on file, and the

other is filed in the archives of the Government of Louren^'o Marquez."

Mr. Hollis, consul at Lourengo Marquez. to Mr. Hill, Assist. Sec. of State,

April 4, 1900, MSS. Dept. of State.

Form of ueutrallty oath :

Consulate of the United States of America,

lourengo marquez.

, 19__.

I, , bearer of ,

solemnly swear that I wish to {;o

to the Transvaal for the purpose

of

and not with the intention to

take part in the war

Eu, ,
portador do ,

faco un juraniento com luuita

solemnidade que eu quero ir jiara

o Transvaal para

e nao con Intencao de tomar parte

na guerra

Juramento feito em minha presenca, Sworn to before me,

United Statcx Cousu}.

The Department of State took the view that the Portuguese author-

ities had the right, in execution of their neutrality laws and regula-

tions, to re<iuire the oath to be made.

Mr. Cridler, Third Assist, Sec. of State, to .Mr. Ilollis, No. iVS, May V2.

IJMK). 17;{ MS. Inst. Consuls. :{41 ; same to same. No. CC. Auk. -\ l"-HHi.

id. .-.!»2.

The (-onsnl was instructed that it was not pro|u'r f(tr him to tliiirK*' a fi'«'

for the issuance of the neutrality certiticates rtHiuiriMl l)y the Portu-

guese (Jovernmeut.

When the war between (Jreat Britain and the Transvaal began,

free passage was given by Portugal to British troops through Heira

t(/ Rhodesia. This permission was based on the .Vnglo- Portuguese

treaty of June 11, 1891." By Art. XII. of this treaty Portugal

o London Standard, April 27, 1900.
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'' engages to permit and to facilitate transit for all persons and goods

of every description over the waterways of the Zambesi, the Shire,

the Pungive, the Biisi, the Limpopo, the Sabi, and their tributaries,

and also over the landways which supply means of communication

where these rivers are not navigable." By Art. XIV. Portugal

agrees " to grant absolute freedom of passage between the British

f:phere of influence and Pungive Bay for all merchandise of every

description, and to give the necessary facilities for the improvement

of the means of communication," and also " to construct a railway

between Pungive and the British sphere."

8.3 Br. & For. State Papers, 1890, 1891, 27, 35, 36, 38; Hertslet's Com-
inereial Treaties. XIX. 777.

The question " whether a neutral state may permit a belligerent force

to pass through its territory " is discussed by Hall, who concludes

that " a hard and fast line could scarcely be drawn " and that the

behavior of the neutral state would " require to be judged by the

circumstances of the case." (Int. Law (4th ed.), 623-626.)

See letter by "
.T. S. T.," Washington, April 20, 1900, in N. Y. Sun, April

22, 1900.

(4) TELEGRAPHIC SERVICE.

§ 1304.

After the destruction of the Spanish fleet at Manila in May, 1898,

Admiral Dewey obtained possession of the Philippines end of the

cable of the Hongkong and Manila Telegraph Company, which held

its concession from Spain on condition that it should not send tele-

grams when forbidden by the Spanish Government to do so. Acting

under this clause, the Spanish Government ordered the company to

cease working the cable at Hongkong, and the company was obliged

to suspend operations. Under these circumstances, the United States

sought from the British Government permission for the landing at

Hongkong of a new cable from the Philippines, to be constructed

by an American company. Lord Salisbury replied, after consulta-

tion Avith the law officers of the Crown, that it had been decided that

the British Government was not at liberty to comjjly with the request

of the United States. The Marquis of Tweeddale, president of the

Hongkong and Manila Telegraph Company, sought permission from

the Spanish Government to take telegrams from both sides, but this

Avas at first refused, and he therefore declined to yield to solicitations

for the use of the cable by the United States, unless secured by the

latter by a formal guarantee against all losses which might result,

including those arising from the forfeiture of the company's conces-

sion. On July 11, 1898, however, the London representative of the

Spanish telegraph department informed Lord Tweeddale that he

was authorized by the Spanish Government to take the necessary
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steps '' to obtain complete neutralization of the cable, giving you

entire independence and freedom from interference on the part of

the one or the other of the belligerents, on condition that your office

at Manila is considered neutral territory to give free course to all

telegrams—official, private, in plain or secret language, whether in

code or in figures, without distinction, by senders of all nationalities

or addressed to the same." On the l*2th of July the American

ambassador at London was instructed by his Government to " post-

pone consideration " of this proposal for the time being.

For. Uel. 18J)8, 970-980.

On August 17. 18V>8, after the coiulusiou of tlie jirmistico between the

United States and Si)ain. the .\inerican ambassador in London was
instructeil tliat the T'nitwl States did not oliject to tlie restoration of

the cable, and that the l-'rench andtassador liad Iteen recjuested to

e.xpress the hope tliat Si)ain would not oltject. On .Vujrust 22 notice

was reeeivetl by the United States that the cable was re])aired and

open for business. (For. Rel. 189S. 980.)

On May 2, 1898, the consul of the United States at Barbados, Brit-

ish West Indies, telegraphed that the governor of the colony, under

instructions from the home Government, controlled the cable office

and would not permit messages to be sent out relative to the move-

ments of war ships, whether Spanish or American.

Mr. Adee, Second Assist. Sec. of State, to Se<'. of .Navy. .May .S. 1898. 2J8

MS. Dom. Let. 2.31.

"A neutral state is, no doubt, on principle, similarly bound to pre-

vent the use of its territory for the rece])tion and transmission of

messages by wireless telegraphy, in furthei-ance of belligerent inter-

ests; and China seems to have accordingly destroyed, though tardily,

the electrical installment placed by the Russians in the neighbor-

lKK)d of Chefoo, for the uiaintenance of communications between the

beleaguered fortress of Port Arthur and the outer world."

Neutral Duties in a Maritime War. by Thomas KrsUine Holland. Urocetnl-

ings of the Hritish .V<ademy. II. ."'..

Perhaps the learne<l author of the alcove passaire di<l not intend to convey

the idea that it would be the duly «>f a neutral state to prevent a

private company en;;a;:ed in transmittinjr wireless messages froiu

receivinj? and transndtting any such message in furtherance of bellig-

erent interests. The |M»int in the particular case to which he refers

was tlie establishment of a station in neutral territory by one of the

belligerents, an act whi«'h the neutral undoubtedly may lie re(iuired

to use due diligence to prevent. With regard to the transmission of

telegraphic messages by privat«' ("ompanies regularly engaged in such

business, there would ap|»ear to be no ilitfcreiKc between the use of

wireless telegraphy and the use of land lines or sulmiarine <'ables.
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(5) COAL SUPPLIES.

§ 1305.

Mr. Seward complained that the governor of Maranham, Brazil,

allowed the " pirate " Sumter to enter that port to receive shelter

for an indefinite period and to procure supplies bv purchase of coal

and provisions in unlimited quantities, and that she used the supplies

and provisions so obtained in making a voyage across the Atlantic, in

which she renewed her depredations on American merchant vessels.

The Brazilian Government justified the conduct of the governor of

Maranham. The discussion drifted into an affirmation by Brazil

and a denial by the United States that the Sumter Avas entitled to bel-

ligerent rights, the question of the quantity of coal and supplies

taken being neglected in the controversion of this point.

Mr. Seward, Sec. of State, to Mr. Webb, uiin. to Brazil, No. 20, March 18,

1862, MS. Inst. Brazil, XV. 319; same to same. No. 21, April 3, 1862,

id. 325.

It was maintained by the United States at Geneva and denied by

Great Britain that an undue indulgence was shown to Confederate

cruisers in the extent to which they were permitted to obtain supplies

of coal in British ports.

Count Sclopis took the view that the question of coal supply could

be treated only as connected with the second rule of Article VI. of the

treaty of Washington, which declares that a neutral government is

bound not to permit or suffer either belligerent to make use of its

ports or waters as the base of naval operations against the other or for

the purpose of the renewal or augmentation of military supplies. He
would not say that the mere fact of having allowed a greater amount
of coal than was necessary to enable the vessel to reach the nc'arest

port of its own country constituted in itself a ground for an

indemnity. But when he saw the Florida choose for her field of

action the stretch of sea between the Bahama Archipelago and Ber-

muda to cruise there at ease, and the Shenandoah choose Melbourne

and Hobsons Bay for the purpose, which was immediately carried out,

of going to the Arctic seas to attack whaling vessels, he could not but

regard supplies of coal in quantities sufficient for such j)m'P'^^*'* '^^

infringements of the rule above mentioned.

Mr. Adams expressed the opinion that the safest course in any

critical emergency would be to deny altogether a supply of coal to a

belligerent vessel, except perhaps in the case of positive distress. Such
a policy would, however, he said, be regarded as selfish and illiberal

and would entail upon powers enormous and continual expense for the

maintenance of coaling stations. He thought that a supply of coal

would involve no responsibility to the neutral when it w^as made in

<
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response to a demand presented in good faith with the single object

of satisfj'ing a legitimate purpose openly assigned ; but that the con-

trary would be the case if it was made either tacitly or explicitly with

the view to promote or complete the execution of a hostile act. He
therefore thought that the only way to determine the responsibility

of a neutral in such a case was " by an examination of the evidence to

5-how the Jn tent of the grant in any specific case/'

Sir Alexander Cockburn contended that the term "base of naval

operations " had no relation to the case of a vessel which, while

cruising against an enemy's ship, put into a port, and, after obtaining

necessary supplies, again pursued her course, but that it referred to

the use of a port or of waters as a place from which a fleet or ship

might watch an enemy and sally forth to attack him, with the pos-

sibility of falling back upon the port or waters in question for fresh

supplies or shelter or a renewal of operations.

Mr. Staempfli, in his opinion in the case of the Sumter^ held that the

permission given to that vessel did not in itself constitute a sufficient

basis for charging the British authorities with a failure in the

observance of neutral duties, especially as the vessel was, both before

and afterwards, permitted to obtain coal in the ports of many other

states, and that her last supply before she crossed the Atlantic was

not secured in a British port.

The tribunal of arbitration in its award held :
" In order to impart

to supplies of coal a character inconsistent with the second rule, pro-

hibiting the use of neutral ports or waters as a base of naval opera-

tions for a belligerent, it is necessary that the said supplies should be

connected with special circumstances of time, of persons, or of place,

which may combine to give them such character."

In signing the award Viscount d'ltajuba remarked that he was of

opinion that every government was " free to furnish to the belliger-

ents more or less " of coal.

It does not appear that in any case Great Britain was held responsi-

ble for the acts of a vessel in consequence of supplies of coal.

Moore, Int. Arbitrations, IV. 4007-4101 ; Pa|)ers relating; ti> the Treaty of

WashinjTton. IV. 4-X\, 4.%S. Hl.'i. 74. 148. 422. i:W, TiO, 47.

It is not a breach of neutrality for a neutral state to ]>ermit the

coaling of Ijelligerent steamers in its ])orts to the same extent as it

permits the coaling of otlier foreign steamers resorting to its ports

casually anil witliout settle<l stations established for them. Xor is

it a breach of neutrality for a neutral state to jn'rinit the sale of coal

to any extent to a belligerent. It would, however, be a breath of

neutrality for a n<Mitral to i)ermit a permanent depot or niaga/ine to

be opened on its shores, on which a particular l)elligerent could de-

f>end for constant supplies. To require a neutral to shut up its ports
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SO as to exclude from coaling all belligerents, would expose a nation

Avith ports as numerous as those of the United States to an expense

as great as would be imposed by actual belligerency. It is on the

belligerent, who goes to war, not on the neutral, who desires to keep

out of it, that should be thrown expenses so enormous and constitu-

tional strains so severe as those thus required. On the other hand,

the breaking up of central depots or magazines for the constant sup-

l^ly of particular belligerents would be within easy range of ordinary

national police. Xor can there be any charge of partiality made in

allowing coaling with the limitation above stated, when the same
privilege is granted to both belligerents.

2 Wharton, Crim. Law (9th ed.). § 1908.

In the Franco-German war, 1870, Prince Bismarck earnestly re-

monstrated with Great Britain for permitting the export of coal to

France. This remonstrance, however, was ineffectual. " Allien Prus-

sia was in the same position as that in which Great Britain found

herself in 1870, her line of conduct was similar, and she found herself

equally unable to enforce upon her subjects stringent obligations

against the exportation even of unquestionable munitions of war.

During the Crimean war arms and ammunition were freely exported

from Prussia to Russia, and arms of Belgian manufacture found their

way to the same quarter through Prussian territory, in spite of a

decree issued by the Prussian Government, prohibiting the transport

of arms coming from foreign states."

2 Halleck's Int. Law (.3d ed.. by Baker), 228. note. " It appears from the

Journal Offlciel of July 2G. 1870. that the French Government did

not consider coal to be contraband of war." (Ibid.)

" It is certainly no breach of neutrality to sell coal for use on a belligerent

steamer visiting the port of sale casually under distress of weather.

But it would plainly be a breach of neutrality to establish a coaling

depot to supply all steamers of belligerent." (Whart. Com. Am.
Law, § 22G.)

See views of W. B. Lawrence, in Wharton's Crim. Law (9th ed.), § 1908.

During the Franco-German war the Peruvian Government issued,

October 31, 1870, a decree limiting the amount of coal that might be

obtained by belligerent ships to a quantity sufficient to take them to

their nearest home or territorial port, for the obtaining of which

supply they were to be allowed to remain in port only so long as was

necessary ; and they were not allowed to renew their supply till four

months had elapsed from the date of their last departure from

Peruvian waters.

Mr. Elmore, Peruvian min. of for. aff., to Mr. Dudley, Am. min.. July 23,

1898, enclosed with Mr. Dudley to Mr. Day, Sec. of State, July 21,

1898, MSS. Dept. of State.
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A number of the neutrality proclamations issued by foreign powers

during the war between the United States and Spain contained a

clause limiting the suj^ply of coal which a belligerent vessel might

obtain to a quantity sufficient to take such vessel to the nearest port

of its own country, or, in other words, to its nearest national port.

In the decree of the Netherlands, the provision read that '' the store

of coal shall only be supplemented sufficiently to allow the ship or

vessel to reach the nearest port of the country to which it belongs, or

that of one of its allies in the war," When the Spanish fleet, which

was afterwards destroyed at Santiago, arrived off Cura(;ao on the

14th of May, 1898, the commander sought from the Dutch colonial

authorities permission to await there 5,000 tons of coal which had

been sent thither. This request was denied, as well as a request for

permission to ship the coal whenever it should arrive. A request

that each vessel be allowed to take 700 tons was likewise refused.

Finally, permission was asked and granted for two of the vessels, the

Maria Teresa and the Vizcaya, to enter the harbor and each to take

200 tons, the rest of the ships meanwhile to remain at anchor in the

roads. The 400 tons thus obtained were said to be of " very poor

quality."

Mr. Newel, minister at The Hague, to the Sec. of State, yUiy 20, 1S98,

MSS. Dept. of State: Mr. Moore. Assist. Sec. of State, to the Sec.

of the Navy, June 2, 1808. 220 MS. Dom. Let. m ; Mr. Smith, consul

at Curagao, May 10 and .May 18, 18.)8, MSS. Dept. of Stat««. There

was at one tinie a rumor, which proved "to l)e erroneous, that the

Maria Teresa and the Mzcaya each ohtained at ("urai.-ao (MMt tons of

coal, which was far more than enough to taivo them to Porto Rico,

the nearest Spanish possessi(tn, or to Culm. By such a transaction

Curaf;ao would have In^en " converte<l into a hase of hostile operations

for Spanish vessels in violation of neutrality." (Mr. Day. S«h'. of

State, to .Mr. .N'ewel. tel.. May 17. 1S!»8. .MS. Inst, to the Netherlands,

XVI. :ir>7.)

When, in the latter part of May, 1808, it was rumored that the

Spanish armored squadron had sailed or was about to sail to the

United States and might stop at the Azores for coal, the minister of

the I'nited States at Lisbon was in.structed to protest against its

coaling at those islands, on the ground that, as they lay entirely out-

side the route from Spain to the Spani.^h West Indies, such an act

would convert the l^ortuguese territory into a base of hostile opera-

tions against the United States.

Mr. Day, Sec. of State, to Mr. Townsend. min. to rortugal. tcl.. .May 2(i.

18r>8, MS. Inst. Portugal. XVI. U«5.

The squadron did not in fact sail wj^tward. but afterwards procccdrd

eastward as far as the Suez Canal, and then rcturne<l to Spain.
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Before the outbreak of hostilities, the Pacific Mail Steamship

Company was permitted, under its agreement with the Mexican

Government, to furnish supplies of coal to United States men-of-war

at Acapulco. During the war, the Mexican Government placed

limitations on the supply of coal to belligerent vessels in its ports,

and made no exception as to United States vessels at Acapulco, The
Department of State abstained from addressing any representation

to Mexico on the subject, on the ground that as it had " on numerous

recent occasions asked of Mexico the strict execution of its neutral

duties," it was " not disposed, upon the strength of an agreement

between the Pacific Mail Steamship Company and the Mexican

Government, made before the war, to insist that jDublic ships of the

United States may now be allowed to take coal without limit in a

Mexican port."

Mr. Day, Sec. of State, to Sec. of Navy, Aug. 5, 1898, 230 MS. Dom. Let.

541.

June 29, 1898, w^ien it was supposed that the Spanish armored

fleet would proceed to the Philippines by way of the Suez Canal,

Mr. Hay, the United States ambassador in London, was instructed

to inform the British Government of a report that the Spanish fleet

intended to coal from British colliers at the British island of Perim.

Mr. Hay replied that the British Government had cabled to the

resident at Aden and the assistant resident at Perim, concerning the

British vessel Imaum^ whose presence had given rise to the report,

and that it was ascertained that she was then discharging 5,000 tons

of coal consigned to the Perim Coal Company, and that when this

work was finished she would proceed to Karachi. He stated that

every precaution had been taken to prevent a violation of neutrality.

For. Rel. 1898, 983-984.

" British Government concludes Camara can not remain at Port

Said more than twenty-four hours, except in case of necessity, and

can not coal there if he has enough coal to take him back to Cadiz,

which appears to be the case."

Mr. Hay, ambass. to England, to Mr. Day, Sec. of State, tel., June 29,

1898, For. Rel. 1898, 983.

" We learn that the acting consul-general of the United States has

addressed another note to the Egyptian Government calling its atten-

tion to the fact that the Spanish admiral at Port Said has long

exceeded the time, allowed by international law, for remaining in a

port belonging to a neutral power.
" The governor-general of the Suez Canal has received instructions to

request Rear-Admiral Camara to arrange for the departure from Port

Said of the squadron under his command, as soon as possible.

" Two Spanish colliers have arrived at Port Said, but transshipment of

the coal in the port has been forbidden." (The Egyptian Gazette,

Alexandria, Egypt, Friday, July 1, 1898.)

1
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By the rules for the observance of neutrality, published in the

London Gazette, Feb. 11, 1904, the amount of coal which might be

supplied to a belligerent war ship was defined as so much " as may be

sufficient to carry such vessel to the nearest port of her own country,

or to some nearer named neutral destination."

This rule was qualified by rules issued by the British Admiralty,

Aug. 5, 1904, by which it was explained that the reason for the prac-

tice of admitting belligerent vessels of war to neutral ports arose out

of " the exigencies of life at sea " and " hospitality," but that this did
" not extend to enabling such vessels to utilize a neutral port directly

for the purpose of hostile operations." It was therefore declared

that the rule above quoted was " not to be understood as having any

application to the case of a belligerent fleet proceeding either to the

seat of war, or to a position or positions on the line of route, with the

object of intercepting neutral vessels on suspicion of carrying contra-

band of war; " that " such fleet can not be permitted to make use in

any way of a British port for the purpose of coaling, either directly

from the shore, or from colliers accompanying the fleet, whether the

vessels of the fleet present themselves at the port at the same time or

successively;" and that the same course was to be pursued with refer-

ence " to single belligerent war vessels, if it be clear that they are pro-

ceeding for the purpose of belligerent operations as above defined,"

though it was " not to be applied to the case of a vessel putting in on

account of actual distress at sea."

Pari. PaptTs. Uiissia. No. 1 (UK)."*). 10, 11. M.
The issuan<-o of tlu'so rules was directly fonnected with the controversy

with Hiissia toiichiii}; coiitrahaiul. Indeed. Lord Lansdowne. in advis-

inj; the Russian ambassador at I/)nd(>n of their issuance, declared

that the decision of the Russian (Joverniiient to regard coal as "un-

conditionally contrahand of war" had made it incinnhent upon the

British (Jovennnent "to use special vigilance when dealing with the

question of coal supjily." T'nder the fonnula used in the rule pul)-

lishetl on Feb. 11. UMM. a Russian ship, said Ix)rd Lansdowne, nnght

take on lM)ard, say at .\den. enough coal " to carry her to Vladivo-

stock." The rule, however, would continue to a|)ply to all vessels

not connng within the scope of the rules of August S. These rules

would apply ecpially to Inith belligerents. The Russian andtassador

huiuired whetlier they would be extended to supi)lies of provisions

und stores as well as of c«)al. I/ord I..ansdowne replied that his com-

uiunlcMtion refernnl only to coal, though personally he saw no differ-

ence l)etween the privilege of coaling and that of obtaining other

supplies. (Id. 14-1.'..)

"May she |a l)elligerent cruiser] also replenish her stock of coal?

To ask this (|uestion may obviously, under modem coiiditions ;uid

under certain circumstances. Im» ecpiivalent to asking whether bellig-

erent ships may receive in neutral harljours what will enable iIhmu
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to seek out their enemy, and to nianticuvre while attacking him. It

was first raised during the American civil war, in the first year of

which the Duke of Newcastle instructed colonial governors that ' With
respect to the supplying in British jurisdiction of articles ancipitis

usus (such, for instance, as coal), there is no ground for any interfer-

ence whatever on the part of colonial authorities.' But by the fol-

lowing year the question had been more maturely considered, and

Lord John Russell directed on January 31, 1862, that the ships of

war of either belligerent should be supplied with ' so much coal only

as may be sufficient to carry such vessel to the nearest port of her

own country, or to some nearer destination." Identical language was

employed by Great Britain in 1870, 1885, and 1898, but in the British

instructions of February 10, 1904, the last phrase was strengthened

so as to run :
' or to some nearer named neutral destination.' The

Egyptian proclamation of February 12, 1904, superadds the require-

ment of a written declaration by the belligerent commander as to the

destination of his ship and the quantity of coal remaining on board

of her; and Mr. Balfour, on July 11, informed the House of Com-
mons that ' Directions had been given for requiring an engagement

that any belligerent man-of-war, supplied with coal to carry her to

the nearest port of her own nation, would in fact proceed to that port

direct.'

" Finally, a still stronger step was taken by the Government of this

country, necessitated by the hostile advance towards Eastern waters

of the Russian Pacific squadron. Instructions were issued to all

British ports on August 8, which, reciting that ' Belligerent ships of

war are admitted into neutral ports in view of the exigencies of life

at sea, and the hospitality which is customary to extend to vessels of

friendly powers, but this principle does not extend to enable bellig-

erent ships of war to utilize neutral ports directly for the purpose of

hostile operations,' goes on to direct that the rule previously promul-

gated, ' inasmuch as it refers to the extent of coal which may be

supplied to belligerent ships of Avar in British ports during the pres-

ent war, shall not be understood as having any application to the case

of a belligerent fleet proceeding either to the seat of Avar or to any

position, or positions, on the line of route, with the object of intercept-

ing neutral ships on suspicion of carrying contraband of Avar, and that

such fleets shall not be permitted to make use, in any way, of any port,

roadstead or waters, subject to the jurisdiction of His Majesty, for the

purpose of coaling, either directly from the shore or from colliers

accompanying such fleet, whether vessels of such fleet present them-

seh^es to such port or roadstead, or within the said Avaters, at the

same time or successiA^ely ; and that the same practice shall be pur-

sued with reference to single belligerent ships of war proceeding for

the purpose of belligerent operations, as above defined
;
provided that
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this is not to Ije applied to the case of vessels putting in on account of

actual distress at sea.'
"

Neutral Duties in a Maritime War, by Thomas Erskine Holland, Pro-

ceedings of the British Academy, II. (>-7 ; citing Pari. Papei-s. Russia

No. 1 (1905), 15. and Malta Government Gazette of August 12, 1904.

To an inquiry of the Government of the Netherlands as to whether

the United States understood that the Japanese declaration that

coal was contraband of war entailed any restrictions of the rule that

coal might l)e supplied to a belligerent man-of-war in neutral waters

sufficient to enable it to reach the nearest home port, the Department

of State replied in the negative, saying that the effect of the

Japanese proclamation was understood to be merely to serve notice

that where eTa})an found coal l)eing carried to her enemy she would

seize it. just as in the case of other articles treated as contraband.

For. Rel. 1904. 523.

See Lapradelle. I.a Nouvelle These du Hefus de Charbon aux Belligerants

dans les Eaux Neirtres, Revue GenOrale de Di'oit Int. XI. 531.

7. Question as to Rescue of Seamen.

§ 1300.

" I freely admit that it is no part of a neutral's duty to assist in

making captures for a belligerent, but I maintain it to be equally

clear that, so far from being neutrality, it is direct hostility for a

stranger to intervene and rescue men who had Ikh'u cast into the ocean

in battle, and then carry them away from under the conqueror's guns."

Mr. Seward, Sec. of State, to Mr. Adams, min. to England, No. 10;i."».

July ir>, 1,SC4. Dip. Cor. 18(^4, II. 21S, 219, referring to the action of

the British steam yacht Dcnhimtnl. in picking u[) Captain Senunes

and other survivors of the Ahtbuma and taking them to England,

where they were set at liberty.

"One can hardly admit into this class of neutral obligation ( i. e..

of abstention] a duty not to rescue drowning crews of a belligerent

warship. The question was raised with reference to the action of

the British yacht Dccrlioniid^ when the Ahilxinni was sunk by the

Keursaryc off Cherbourg; and was again discussed with reference

lo the help reiulered to the crew of the Viiritu/, when that vessel was

destroyed last year in the harbour of Chemuljx). It must doubtless

be the duty of the government to which the rescuers U'long to s<h^

that their charitable interference does not set free the |X'rsons bene-

fited by it for continued service in the war."

Neutral Duties in a .Maritime War. i»y Tlionias Erskiin' Holland, Pro-

coetllngs of the British Academy, II. .'{.
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IV. ACTS NOT PROHIBITED.

1. Sale of Merchant Ships.

§ 1307.

It is not a violation of the neutrality laws of the United States for

a merchant or ship owner to sell his vessel and cargo (should the

latter even consist of warlike stores) to a citizen or inhabitant of

Buenos Ayres (then an insurgent belligerent). Xor will it make
any difference whether such sale be made directly in a port of the

United States, with immediate transfer and possession thereupon, or

under a contract entered into here, with delivery to take place in a

port of South America.

Rush, At. Gen., 181G, 1 Op. 190.

" If vessels have been built in the United States and afterwards

sold to one of the belligerents and converted into vessels of war,

our citizens engaged in that species of manufacture have been equally

ready to build and sell vessels to the other belligerent. In point of

fact both belligerents have occasionally supplied themselves with ves-

sels of war from citizens of the United States. And the very singular

case has occurred of the same shipbuilder having sold two vessels,

one to the King of Spain and the other to one of the southern repub-

lics, which vessels afterwards met and encountered each other at sea.

" During the state of war betAveen two nations the commercial

industry and pursuits of a neutral nation are often materially injured.

If the neutral finds some compensation in a new species of industry,

which the necessities of the belligerents stimulate or bring into activ-

ity, it can not be deemed very unreasonable that he should avail him-

self of that compensation, provided he confines himself within the line

of entire impartiality, and violates no rule of public law."

Mr. Clay, Sec. of State, to Mr. Rivas y Salmon, Spanish charge, .June 9,

1827, MS. Notes to For. Legs. III. 305.

Mr. Claj-'s opinion is cited and followed in Mr. Bayard, Sec. of State, to

Mr. McGarr, consul at Guayaquil, No. 20, July 14, 1880, 118 MS.

Inst. Consuls, 399.

" Shipbuilding is a great branch of American manufactures, in

which the citizens of the United States may lawfully employ their

capital and industry. When built they may seek a market for the

article in foreign ports as well as their own. The Government adopts

the necessary precaution to prevent any private American vessel

from leaving our ports equipped and prepared for hostile action, or,

if it allow, in any instance, a partial or imperfect armament, it sub-

jects the owner of the vessel to the performance of the duty of giving
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bond, with adequate security, that she shall not be emplo} ed to cruise

or commit hostilities against a friend of the United States.

" It may possibly be deemed a violation of strict neutrality to sell

to a belligerent vessels of war completely equipped and armed for

battle, and yet the late Emperor of Russia could not have entertained

that opinion, or he would not have sold to Spain during tlie present

war, to which he was a neutral,.the whole fleet of ships of war. includ-

ing some of the line.

" But if it be forbidden by the law of neutrality to sell to a bellig-

erent an armed vessel completely equipped and ready for action, it it

believed not to be contrary to that law to sell to a belligerent a vessel

in any other state, although it may he convertible into a ship of war.
" To require the citizens of a neutral power to abstain froui the

exercise of their incontestable right to dispose of the property, which

they may have in an unarmed ship, to a belligerent, would in effect

l>e to demand that they should cease to have any commerce, or to

employ any navigation in their intercourse with the belligerent. It

would require more—it would lie necessary to lay a gvnejal eml)argo,

and to put an entire stop to the total commerce of the neutral with all

nations; for, if a ship or any other article of manufacture or com-

merce, applicable to the purpose of war. went to sea at all, it might

directly or indirectly find its way into the ports, and subsequently

l)ccome the property of a belligerent.

" The neutral is always seriously affected in the pursuit of his law-

ful commerce by a state of war l)etween other powers. It can hardly

be expected that he should submit to a universal cessation of his

trade, becaust^ by possibility some of the subjects of it may be

accjuired in a regular course of business by a belligerent, and may aid

him in his efforts against an enemy. If the neutral show no partial-

ity: if he is as ready to sell to one lK>lligerent as the other; and if he

lake, himself, uo part in the war. he cannot Ix? justly accused of any

violation of his neutral obligations."

Mr. (May. Set-, of State, to Mr. Tacon. Spanisii inin.. Oct. 31. 1827. .MS.

Note's to For. Legs. II L .^IXJ.

See, also. Mr. Clay, Sec of State, to Mr. Rebello. Hrax.ilian c-liarge. May
1. Ig28, MS. Notes to For. Legs. IV. KJ: .Mr. Bayard. Sec. of State,

to .Mr. .McGarr, consul at Guayaquil, No. 20, ,Iuly 14. \SSC>. 118 MS.

Inst. Consuls, 399.

"On the IDth ultimo you telegraphed to the Department iiufiiiriiig

'Can Americans sell steamers to Chinese?' You were answered to

the effect that the inquiry was too vague to admit of intelligent

examination.

"On March 20 you repeated the inquiry in a modified form, ' C\n

American steamers here l)e sold to Chinese? '

H. Doc. 551—vol 7 CI
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" The question is still too obscurely presented to admit of a reply

by telegraph covering the different cases which it presents. There

are alternative aspects to each fundamental point covered by your

incpiiry, thus:

''(1) Are the steamers in question registered vessels of the Utiited

States plying between our ports and those of China, or are they for-

eign-built vessels in Chinese waters which have become the property

of citizens of the United States through hona fide purchase?

"(2) Are the owners of the steamers residing Avithin or without the

jurisdiction of China ?

"(3) Is it proposed to sell them to the Chinese Government, or to

individual subjects of China ?

"(4) Are thej^ to be employed as regularly enrolled vessels-of-war

or as privateers under Chinese commission issued to individuals, or

as Government transports, or as merchant vessels in legitimate trade

with unblockaded ports, or as blockade-runners?

"Any given combination of these points would involve a distinct

application of international law thereto.

"Assuming that the owners of the steamers are within Chinese juris-

diction, as the steamers api^ear to be, judging from your second tele-

gram, the intervention of the consular officers of the United States

would be required, in case of sale to aliens, to cancel the papers under

which the steamers now bear our flag. If they are regularly regis-

tered vessels, the registry is to be destroyed and one-half of it sent to

this Department. If they are foreign built and owned by American

citizens, the certified bill of sale allowed under paragraph 340 of

the Consular Regulations of 1881 should be canceled by the consul;

and if the new transfer should take place at another consulate than

that at which the original purchase of the vessel was recorded, offi-

cial correspondence between the two consulates would be needed to

effect such cancellation.

" It would, however, be manifestly improper for any official of the

United States to take part in the transfer of a steamer, or of any prop-

erty whatever, for a warlike purpose, to a belligerent towards whom
the United States maintained a position of neutrality.

" If, however, the proposed transaction should be clearly and posi-

tively determined to be wholly pacific, and not intended in any way
directly or indirectly to favor the employment of the vessel for or

in aid of any hostile purpose, the intervention of the consul to 'cancel

the existing documents of the vessel would not violate any interna-

tional obligation on the part of this Government. The utmost dis-

cretion and the most evident and positive proof of the legitimacy

of the transfer would, however, be necessary, and in case of doubt,

however remote, it would be the consul's duty to decline to intervene

in the transaction.
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" Your inquiry is susceptible of still another aspect, for you may
have desired to know whether you were under any obligation to

precent the transfer of American-owned steamers to the flag of

China, whether with pacific or with hostile intent. In any case where

the ultimate object of the transfer is or may appear to be hostile, and

where consular intervention is necessary to effect a valid transfer,

the withholdment of such intervention would be the limit to which

a consul could go to prevent .such unlawful change of ownership.

But if the legalization of the sale should be unnecessary, there would

be no international obligation on the consul to prevent the seller

from alienating his property, nor would any preventive meajis

appear to be within the consul's reach, in such a manner as to impute

responsibility to him for failure to employ them. The consul would

have no more control, and consequently no more responsibility, in

in the case of transfer of the American vendor's property by i)rivate

contract and simple delivei*y within Chinese jurisdiction, than in

the case of a private contract on the part of the same vendor to lend

his personal aid to either belligerent. In either case, the party alien-

ating his property or his services d<K's so at his own risk and peril.

" This instruction, although covering only a part of the hypo-

thetical field embraced in your inquiries, may serve to guide 3'ou

in whatever s])ecific case may be presented; but if you should be in

doubt on any point involved, precise instructions will be given to

you thereon."'

Mr. Bayard, Sec-, of State, to Mr. Staliel. wnsul at Slianj?hal, Apr. 14,

I880, For. Rel. 1885. 170. eiulostHl with Mr. Bayard to Mr. Smitbers,

acting minister to China. No. 4'J8. April "JO. 188.'. id.

These vessels had Ikhmi previously sold t«» citizens of tlje Unitwl States

hy Chinese. (President Arthur's annual message of 1884. and §§ Vi'i:\,

324, supra.)

"The distinction l)etween fitting out and arming shi])s of war for

the service of a belligerent, which is not permis.sil)le, nnel selling to

such Ix'lligerent ships to Ix? converted into men-of-war and munitions

of war, which is permissible, may 1k' thus explained: It is not indict-

able for a gunsmith to sell a pistol to a party who may use it uidaw-

fuUy, even though the vendor nniy have reasons to suspect the object

of the j)urchase. It would, however, be unlawful for the gunsmith

to join in arranging a machine i)V which a specific unlawful i)ui'])ose

is to lx» achieved. It is not unlawful, in other words, to 1m' concerned

in preparations which will not, unless <liverted by an indep<'ndent

force, jjroduce a violation of law. It is, however, uidawful to be con-

cerned in putting in actinil o|M'ration dangerous machines. He who
is concerned in fitting out and arming a man-of-war for the i)urpose

of |)r<'ying on tlie coinnierce of a friendly state, or of attacking its

armed ships or ports, is as nnuh concerne(l in tlie attack as he who
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takes part in manufacturing and planting a torpedo in a frequented

channel is responsible for the mischief done by the torpedo. This

distinction has been already asserted in the cases which rule that it

is an indictable oiFense to be concerned in counseling and aiding a

specific attack, but not an indictable offense to be concerned in selling

arms by which such attack is to be made."

Wharton, Int. Law Digest, III. 525.

During the civil war in Chile in 1891 the Peruvian Government
detained at Callao the steamer Mapoeho^ of the South American
Steamship Company, which the company intended to jDlace at the

disposal of President Balmaceda by virtue of the company's con-

tract with the Chilean Government. The steamer Avas capable of

transporting 3,000 soldiers. The agents of President Balmaceda

made every effort to secure the departure of the vessel from Callao,

but the Peruvian Government detained it there till the close of the

war. The case is fully detailed in the report of the Peruvian foreign

office for 1891, page 20.

Mr. Elmore, Peruvian niin. of for. aCf., to Mr. Dudley, Am. miu., July 2.3,

1898, enclosed with Mr. Dudley to Mr. Day, Sec. of State, July 21,

1898, MS. Desp. from Peru.

" In January of the present year the Chilean Congress is reported

to have refused to accept a very high price offered by an American

firm for six war ships, doubtless believing that the ships were destined

for either Russia or Japan. A new, though cognate, question has,

however, been raised by the sale of certain German liners to Russia,

which forthwith, after rechristening, commissioned them as armed

cruisers. If these vessels were, as is alleged, subsidized by their own
Government, Avith a view to their employment by that Government in

case of need, it has been urged with much force that they practically

form part of the reserve of the imperial German navy, and that,

therefore, Germany being neutral, they could not be law^fully sold to

a belligerent. It would seem that the opinion of the law officers to

which Mr. Balfour alluded in August, 1904, was not given with refer-

ence to precisely the facts above stated."

Holland, Neutral Duties in a Maritime War, April 12, 1905, Proceedings of

the British Academy, II. 2.
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2. Sale of Contraband.

(1) by private persons.

§ 1308.

" Our citizens have been alwaj^s free to make, vend, and export

arms. It is the constant occupation and livelihood of some of them.

To suppress their callings, the only means jx^rhaps of their subsist-

ence, because a war exists in foreign and distant countries, in which

we have no concern, would scarcely be expected. It would be hard in

principle and impossible in i)ractice. The law of nations, therefore,

respecting the rights of those at peace, does not require from them

such an internal disarrangement in their occupations. It is satisfied

with the external penalty pronounced in the President's proclama-

tion, that of confiscation of such portion of these arms as shall fall

into the hands of any of the Ijelligerent powers on their way to the

ports of their enemies. To this penalt}' our citizens are warned that

they will l)e abandoned, and, that even private contraventions may
work no inequality lietween the parties at war, the l)enefit of them

will l)e left equally free and open to all."

Mr. .leflferson. Sec. of State, to the British luin., May ir». 1793. r> MS. Dom.
Let. Kr>; Am. State Pai)ers. L (HI. 147; .*? .Jefferson's Works, ;"»S, .">(«).

See a pamphlet entitletl " The Supplies for the Confederate Army. How
they were ohtained in Europe and liow paid for." Hy Calei) Iluse.

Major and I'urchasiny Agent. C. S. A., Boston. I'ress of T. U. Mar-

vin & Son, 1904.

" The purchasing within, and exporting from the United States, />//

Wfn/ of nierrhandisc^ articles commonly called contraband, iH'ing gen-

erally warlike instruments and military stores, is free to all the

parties at war, and is not to Ix' interfered with."

Hamilton's Treasury circular of -Vuk. 4, 179;i. 1 Am. State Tapei-s. For.

Uel. 14().

Belligerents may come into the territory of a neutral nation and

there purchase and remov<» any article whatscH'ver, even iiislriiments

of war, unless the right l)e denied by express statute. If, however,

the object of such an act be to imjXMle the operations of either iM'lliger-

ent power, and to favor the other, it is a violation of neutrality.

Ja^. At. (Jen.. 17'.m;. 1 Op. CI.

In the correspondence l)etween Mr. Pickering, Secretary of State,

and Mr. Adet, minister of France, in 170(), while it was agreed on

both sides that hors<'s are contraband of war, it was maintained cor-

rectly by Mr. l*i(kering. in ()j)j)<)si(ion to Mr. .Vdet. that the oidy

means of redres.s in such cast's by the otTended iH'lligi'rent was the
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seizure of such contraband on the high seas, or in his own country,

and that the government of the country of ex|K)rtation was not re-

quired by international law to prohibit such exportation.

Mr. Pickering, Sec. of State, to Mr. Adet, .Tan. 2(\ and May 25, 1790, 1

Am. State Papers, For, Hel. 04.5, <V49.

" It was contended on the i)art of the French nation, in 1700, that neutral

governments were Ixjund to restrain their^^suhjects from selling or,

exporting articles contraband of war to the belligerent ix>wers. Rnt

it was successfully shown, on the i)art of the Hinted States, that neu-

trals ma.v lawfully sell, at home, to a belligerent purchaser, or carry,

themselves, to the belligerent ix)wers, contraband articles subject to

the right of seizure hi trau.'^itu. This right has since been explicitly

declared by the judicial authorities of this country. (Richardson r

Maine Ins. Co., Mass. 113 ; The Santissima Trinidad. 7 Wheat.

28.S. ) The right of the neutral to transport, and of the hostile power

to seize, are conflicting rights, and neither party can charge the other

with a criminal act." In a note it is added: "This passage is cited

and approved by Lord Westlmry in Ex parte Chavasse rr GrazebroOk.

11 .Tur. N. s. 400, .34 L. J. N. s. 17: by Ilistoricus. Int. Law. 110, 129

(on neutral trade in contraband of war) : Hobbs r. Ilenning. 17 C.

B. N. s. 791 ; 11 Op. At. Gen. 408, 410; id. 451 ; The Helen, L. R. 1 Ad.

& Ec. 1." (1 Kent's Comm. 142.)

" In both the sections cited [110 and 113, Vattel] the right of neu-

trals to trade in articles contraband of war is clearly established; in

the first, by selling to the warring powers who come to the neutral

country to buy them; in the second, by the neutral subjects or citizens

carrying them to the countries of the powers at war, and there selling

them."

Mr. Pickering, Sec. of State, to the minister of France, May 25, 1796,

Am. State Papers, For. Rel. I. 649.

The Government of the United States can not undertake to punish

its owm citizens for disposing in another country of contraband

articles in violation of the laws of such country. " Neither . . .

our own laws, nor, as is believed, those of any foreign country, make
provision for the enforcement of the penal laws of another country,

the general rule being that the laws of every nation are competent to

vindicate their own authority."

Mr. Clay, Sec. of State, to :\Ir. Obregon, Mexican min., Apr. 0, 1827. MS.

Notes to For. Legs. III. 345. See, on this topic, Whart. Crim. Law.

§§ 271 et seq.

" In pursuance of this policy, the laws of the United States do not

forbid their citizens to sell to either of the belligerent powers articles

contraband of w^ar or take munitions of war or soldiers on board

their private ships for transportation : and although in so doing the

individual citizen exposes his jiroperty or person to some of the
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hazards of war, his acts do nofc involve any breach of national neu-

tralit}^ nor of themselves implicate the Government. Thus, during

the progress of the present war in Europe, our citizens have, without

national responsibility therefor, sold gunpowder and arms to all

buyers, regardless of the destination of those articles. Our merchant-

men have been, and still continue to l)e, largely employed by Great

Britain and by France in transporting troops, provisions, and muni-

tions of war to the principal seat of military operations and in bring-

ing home their sick and wounded soldiers: but such use of our mer-

cantile marine is not interdicted either by the international or by

our municipal law, and therefore does not compromit our neutral

relations with Russia."

President Pierce, nnnual message. Dee. ti, 1.S."»4, Ricli.ardson's Messages, V.

.327, 3.31 : adoptetl by Sir W. Haroourt. in Ilistoriens. 1.T2.

"The mere exinirtation of arms and munitions of war from the T'nited

States to a l»ellijrer(»nt country has never, however. l)e<»n considered as

an offense against the act of Congress of tlie 2<tth of April. ISIS. All

belligerents enjoy this right equally, and a i)rivilege which is oi>en to

all can not justly l»e complained of by any one party to a war. Guate-

mala, however, has a right luider the law of nations and under her

treaty with the TTnited States to .-^eize contraband of war on Its way
to her enemy, and this Government will not complain if she should

exercise this right in the manner which the treaty i)rescrH>es." (Mr.

Many. Sec. of State, to Mr. Molina. Mar. Ki. 1S.'4. MS. Notes to Cent.

Am. I. ;").)

" It is certainly a novel doctrine of international law that traffic l)v

citizens or subjects of a neutral power with belligerents, though it

should be in arms, ammunition, and warlike stores compromits the

neutrality of that power. I'hat the enterprise of individuals, citizens

of the United States, may have led them in some instances, and to a

limited extent, to trade with Russia in some of the specified articles is

not denied, nor is it necessary that it should l)e, for the })urp<)se of vin-

dicating this (lovernment from the charge of having disregarded tlK?

duties of neutrality in the present war. . . . Private manufactur-

ing establishments in tiie United States have been resorted to for

]M)wder, arms, and warlike stores, for the use of the allies; and

innnens*' (|uantities of provisions have been furnished to supply their

armies in the Crimea. In the face of these facts, open and known to

all the world, it certainly was not exi>ected that the British Govern-

ment would have alluded to the very limited ti-aflic which soniu of our

citizens may have ha*l with Russia, as sustaining ji solemn charge

against this (Jovernment for violating neutral obligation to\var<Is the

allies. Russia may have shared scantily, but the allies have undoubt-

edly partaken largely in tlie l>enefits derive<l from the caijital, the

industry, and the inventive genius of American citizens in (he pro-

gress of the war: but as this Govei-nment has had no coinicclinn witli
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these jiroceedings, neither belligerent 'has any just ground of com-

plaint against it."

Mr. Marcy. Sec. of State, to Mr. Rnehanan, inin. to England, Oct. IH,

ISm, 47 Br. & For. State Papers, 421. 424.

Late in 1862 the Mexican minister at Washington complained th;',t

the exportation of mules and wagons on French account was per-

mitted at New York, and in this relation he adverted to the orders

issued by the Government of the United States forbidding the expor-

tation of arms and munitions of war and various other articles most

embraced in contraband lists. Mr. Seward, on December 15, 1862,

replied that the action of the United States in prohibiting certain

exports was a municipal measure due to the exigencies of the war;

that it had no reference to the war in Mexico, and gave no preference

to either of the belligerents there. " If Mexico," said Mr. Seward,
" shall prescribe to us what merchandise we shall not sell to French

subjects, because it may be employed in military operations against

Mexico, France must equally be allowed to dictate to us what mer-

chandise we shall allow to be shipped to Mexico, because it might be

belligerently used against France. Every other nation which is at

war would have a similar right, and every other commercial nation

would be bound to respect it as much as the United States. Com-
merce in that case, instead of being free or independent, would exist

only at the caprice of war."

Mr. Seward, Sec. of State, to Mr. Romero, Mexican min., Dec. 15, 1802,

MS. Notes to Mexico, VII. 215.

" The undersigned, after the most careful reading of Mr. Romero's note,

is unable to concede that the Government of the United States has

obliged itself to prohibit the exportation of mules and wagons, for

which it has no military need, from its ports on French account,

because, being in a state of war, and needing for the use of the Gov-

erment all the firearms made and found in the country, it has, tem-

porarily, forbidden the export of such weapons to all nations." (Mr.

Seward, Sec. of State, to Mr. Romero, Mex. min., Jan. 7, 180.3. Dip.

Cor. 1803, II. 1138.)

See, also, Mr. Seward to Mr. Romero, Aug. 7, 1805, Dip. Cor. 1805, III.

040-()41. Mr. Seward, however, referring to the course of British

subjects in furnishing supplies of arms and munitions of war to the

Confederacy " in vessels owned or chartered by the pretended insur-

gent aiithorities or running the blockade under contract with them,"

declared, " British subjects who intei"vene in our civil war in the

manner . . . mentioned are by the law of nations liable to be

treated by this Government as enemies of the United States, having

no lawful claim to be protected by Her Majesty's Government." (Mr.

Seward. Sec. of State, to Mr. Adams, min. to England, No. 1020. July

0, 1804, MS. Inst. Gr. Br. XIX. 302.)

There is no law or regulation which forbids any person or govern-

ment, whether the political designation be real or assumed, from pur-
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chasing arms from citizens of the. United States and shipping them at

the risk of the purchaser.

Sl)ee(l, At. Gen.. lS<*>->. 11 Op. 408; id. 4rA.

As to sujjply of arms to South Ainerieau colonies when in insurrection

against Spain, see .^» J. Q. Adams's Memoirs, 4(5.

For a criticism of the jKJsition of tlie Unitwl States in reference to the

riglits of neutrals to furnish contrahand of war to l)elliKerents. see

3 Thill. Int. Law (.3d ed.). 2m, 408; and as criticising Sir R. Philli-

more and pointing out his mistakes in this relation, see Ilistoricus

[Sir W. Vernon Harcourt], Letters ou some Questions of Int.

Law, 1.30.

Citizens of the United States have, by the law of nations and by

treaty, the right to carry to the enemies of Spain, whether insurgents

or foreign foes, all merchandise not contraband of war, subject only

to the requirements of legal blockade. ''Articles contraband of Avar,

when destined for the enemies of Sjjain, are liable to seizure on the

high seas, but the right of seizure is limited to such articles only,

and no claim for its extension to other merchandise, or to persons

not in the civil, military, or naval service of the enemies of Spain,

will be acquiesced in by the United States. This Government cer-

tainly can not assent to the punishment by Spanish authorities of

any citizen of the United States for the exercise of a privilege to

which he may be entitled under public laws and treaties."

Mr. Fish. Sec. of State, to Mr. Loi>ez Roberts. Span. min.. April .3, ISCO.

S. Ex. Doc. 7, 41 Cong. 2 sess. 12.

This note is cited in Mr. Fish. Sec. of State, to Mr. Cushing, min. to

Spain. No. .31. June 9. 1874. For. Rel. 1870. 403.

See. also. Mr. Fish. Sec. of State, to Mr. Shipi)en. Ecuadorcan consul at

I'hiladelphia. Nov. 4. 1870. 115 MS. I)om. Let. 01"); Mr. Evarts. Sec.

of State, to Mr. Sherman. Sec. of Treas., June 10. 1877. 118 MS. Dom.
Let. 021.

" The exportation of arms and munitions of war of their own
manufacture to foreign countries, is an imi)ortant part of the com-

merce of the United States. In time of war their (lovernment will

exj^ect those engaged in the business to beware of all the risks legally

incident to it. No such expectation, however, can be indulged in a

time of profound pea«^; an indemnification will be asked of any

luition which may unnecessarily or illegally obstruct such trade."

.Mr. Fish. Se<-. of State, to Mr. Cramer. July 28. 1874, MS. Inst. Denmark.
XV. 107. See. also. Mr. Fish. Sec. of State, to Mr. Russell. June A,

1875, MS. Inst. Venezuela, IL 2t)l.

During the war l)etween Chile, Bolivia, and Peru the Chilean

Government desired the Argentine Republic to prohibit the traffic

in arms and munitions of war with the belligerent.s. Holivia strongly
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protested against such an inhibition, maintaining that it would in

its operation be unfair to that Government. On the question at

issue the Argentine minister of foreign affairs, Dr. Bernardo de

Irigoyen, took substantially the following position : That while it

is generally conceded that the traffic in arms and munitions of war
by private persons, without intent to aid either belligerent, is admis-

sible as a commercial transaction, subject to the risk of capture, yet

that, when the shipment is made by agents of the belligerents on a

scale so large as to convert them into important aids to the war,

neutral governments should use due diligence to prevent such traffic

with one of the belligerents, so that it may not be required to sanc-

tion similar operations on the part of the other belligerent and thus

tolerate the conversion of its territory into a center of expeditions

in conflict with its neutral character. The reports of the Argentine

ministry of foreign affairs show several cases during the war in

which Chile protested against alleged shipments of arms from the

Argentine Republic to Bolivia ; but as the alleged shipments in ques-

tion were unimportant, the matter does not appear to have resulted

in anything more than an exchange of notes.

Mr. Buchanan, min. to the Argentine Republic, to Mr. Hay. Sec. of State,

No. 584, Dee. 1, 3898, enclosing a report of Mr. Francois S. Jones,

sec. of legation. 37 MS. Desp. from Arg. Rep.

In the summer of 1879 the captain of a steamer bound from Pan-

ama to Callao declined to take on board five large packages which

were bound from New York to Callao, and which, on examination,

were found to contain "a torpedo launch, in five sections, ready to

be set up." It was stated that other consignments of like character

were to follow. At the instance of a United States customs inspector

at Panama the Treasury Department solicited the views of the De-

partment of State as to whether the transaction, assuming that the

articles were to be delivered to the Government of Chile or of Peru,

involved an infraction of the neutrality laws of the United States.

Mr. Evarts, after conference with the Secretary of the Treasury and

incidentally with the Chilean minister, and after having caused the

question to be examined by the law officer of the Department of State,

stated that the only legal provision, if any, applicable to the case

was section 5283 of the Revised Statutes, and that he was " clearly of

opinion that the simple manufacture and shipment of such materials

[as those in question] as merchandise would not be in violation of

the provisions of that section. Uniform and repeated rulings of

the executive and judicial branches of the Government," said Mr.

Evarts, " in regard to the true interpretation of the neutrality laws

of the United States in the case of even completed seagoing vessels,

make it clear that the facts respecting this material stated by In-



§ 1308.] SALE OF CONTRABAND. 961

spector Carter, if the same was found within the jurisdiction of the

United States, would not present a case of the viohition of the pro-

visions of section 5*283 of the Revised Statutes. The articles in ques-

tion are, as before stated, doubtless contraband of war, and are sold,

shipped, and purchased at the peril and risk of capture. Subject to

such risk, they continue to be a legitimate element of commerce to

the citizens of the United States, a neutral power, with either of the

belligerents in time of war, in the same manner and to the same extent

as they would l)e in time of peace, and afford no ground for the inter-

ference of the executive officers of the United States, either within

their own jurisdiction or elsewhere, with such a mercantile trans-

action."

.Mr. Evarts, Sco. of State, to Mr. Sherman, Sec. of Treas., Nov. 14, 1879,

1.30 MS. Doni. Let. 472.

March 2, 1885, Mr. Becerra, Colombian minister at Washington,

advise<l the Department of State that certain Colombian citizens,

acting in the interest of the rel>els who then controlled the Atlantic

coast of that country, were about to purchase arms and nninitions of

war in New York, and also possibly to fit out vess<»ls there for the i)ur-

pose of carrying the war into the interior of Colombia. These alle-

gsitions were brought by Mr. Bayard, who was then Secretary of

State, to the attention of the proper authorities.

On March 10, 1885, Mr. Garland, Attorney-General, sent to Mr.

Root, United States district attorney at New York, the following

telegram: "Minister of United States of Colombia at this capital

states that parties are engaged in purchase of arms to carry on war
against his (jrovernment. Steamer leaves your port to-morrow or

next day. You are directed to immediately adopt stringent measures

to prevent any departure of warlike elements intended to assist

exjM'ditions against Colombia."

Mr. R(M)t, on receiving this telegram, ascertained through the local

Treasury officials that the steamer Alhmw. belonging to a regular

line, had just cleared for a port in Colombia having arms on her

manifest. ' He requested that the clearance Ix* stopped and the vessel

not allowed to leave till further examination: and at the same time

he asked Mr. (Jarland for more particular information, saying:

" The mere fact that a steamer cleared for a port in the United States

of Colombia having arms among her cargo is no ground for inter-

ference. It is highly improbable that the vessel in (juestion. whether

it lie the Albano or any other steamer, will correspond with the

description of section 5200. The Alhano I understand to 1h' a vessel

of a i-eguhir line. The detention for the puri)()se of examination

justified by section 52*J0 will accordingly Ix' brief. In order to take
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an}' further steps to prevent the arms from going forth, I must have

some facts which will establish a violation of some provisions of the

neutrality act. The case of the steamship Florida^ decided by Judge
Blatchford in the district court in this district in 1871, and reported

in the 4th of Benedict District Court Reports, 452, illustrates the

difficulty of establishing violations of law of this description."

This correspondence was communicated by Mr. Bayard to Mr.

Becerra on March 11, 1885. Next day Mr. Becerra, undertaking to i

furnish the further information which Mr. Root had requested,

represented that the Albano had special contracts with the Colombian

Government—a more than ordinary observance of neutrality in the

domestic contentions of that country was required; that, in spite of

this, the vessel had taken on arms for the rebels, for the purpose of

delivering them at a port which the competent authorities of Colom-

bia had by decree declared to be closed to foreign commerce; and

that the United States, as the guarantor of the neutrality of the

Isthmus under the treaty of 1846, was specially interested in pre-

serving order there and in repressing the insurrection. On the 17th

of March Mr. Becerra complained that the Alhano, in spite of his

efforts, had not been detained ; and he also stated that a sailing vessel

laden with arms had left New York for a port in Colombia held

by the insurgents and likewise declared closed to commerce.

On March 25, 1885, Mr. Bayard, replying to Mr. Becerra's repre-

sentations, said :
" The existence of a rebellion in Colombia does not

authorize the public officials of the United States to obstruct ordinary

commerce in arms between citizens of this country and the rebellious

or other parts of the territory of the Republic of Colombia. It is

a well-established rule of international law that the allowance of such

commerce is no breach of duty towards the friendly government

whose enemies may thus be supplied with arms. As no charge is

made that the vessels in question are armed vessels intended for the

use of the rebels mentioned, or that military expeditions are being

set on foot in this country against the Republic of Colombia, the

duties of this Government are limited to the enforcement of the

statutory provisions which apply to such cases."

In a subsequent note to Mr. Becerra, of March 27, 1885, Mr. Bayard,

again referring to the shipment of arms by the Albano, said: "It

has not as yet been possible to ascertain whether these articles are

intended to be used in expeditions hostile to the Colombian Govern-

ment, but even should this prove to be the case, this Government,

however much it may regret the encouragement in any manner from

this country of the revolt against the constitutional authorities of its

sister Republic, must maintain the right of its citizens to carry on

without a violation of the neutrality laws the ordinary traffic in arms
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with the rebellious or other parts of that Republic, as more partic-

ularly set forth in my note to you of the 25th instant."

Mr. Becerra, Colombian min., to Mr. Frelinghuysen. Sec. of State. March
2, 1885, For. Rel. 1885, 231 ; Mr. Bayard, Sec. of State, to Mr. Becerra,

March 11. 1885, id. 232-234; Mr. Becerra to Mr. Bayard, March 12.

1885, id. 234-236; Mr. Bayard to Mr. Becerra, March 25, 1885, aud

March 27, 1885, id. 238-2;m

See. also, Mr. Bayard, Sec-, of State, to Mr. Garland, At. Gen., March 17,

1885, 154 MS. Dom. I^t. 503 ; same to same, March !). 1885. id. 415

;

same to same. March 12. 1885. id. 451 ; Mr. Bayard. Sec. of State,

to Sec. of Treas.. March 17, 1885, id. 509.

" It is also to be observed that the fact that certain articles of com-

merce are contraband does not make it a breach of neutrality to export

them. There has not lieen, since the organization of our (Tovernniont,

a European war in which, in full accordance with the rules of inter-

national law, as accepted by the United States, munitions of war have

not been sent by American citizens to one or both of the belligerents;

yet it has never been doubted that these munitions of war, if seized

by the belligerent, against whom they were to be used, could have

been condemned as contraband.
" The question, then, is whether furnishing to belligerents coal and

life shells is a breach of neutrality which the law of nations for-

bids. The question must be answered in the negative as to coal, and

the same conclusion may be adopted with regard to life shells, which

are said to be projectiles used in the bringing to shore or rescue of

wrecks.

" Under these circumstances it is not perceived why, in the present

case, the United States authorities should intervene to piwent such

supply from being forwarded to the open ports of either helligcnMit.

Even supposing such articles to Ix' contraband of war and conse-

quently liable to lx» seized and confiscated by the otfeniled belligerent,

it is no breach of neutrality for a neutral to forward them to such

belligerent ports subject, of course, to such risks. When, however,

such articles are forwarded directly to vessels of war in belligerent

service another question arises. Provisions and numitions of war

sent to lielligerent cruisers are unquestionably contraband of war.

\Miether, however, it is a breach of neutrality, by the law of nations,

to forward them directly to In^lligerent cruisers depends so nnich

upon extraneous circumstances that the question can only Ix proi)erly

decided when these circumstances are presented in detail."

Mr. Bayard, Sec-, of State, to Mr. Smithers, charge at Tcixiii;:. .Iiiuc 1,

188.5, For. Rel. 188.5, 172.

See, also. For. Rel. 188.5. 1.5«5. UW. 170. That noutrals may sell arms to

belllKerents, see Mr. FrelinKhuysen. Stn-. of State, to .Mr. Dayton.

Feb. 19. 1883. .MS. In.st. .Vetherlands. XV. 418.
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Art. 20 of the treaty between the United States and Hayti, of

November 3, 1864, provides that " liberty of navigation and commerce
shall extend to all kinds of merchandise, excepting those only which

are distinguished by the name of contraband of war." The article

then specifies the things which shall be comprehended under that des-

ignation. Art. 21 stipulates that " all other merchandises and things "

not comprehended in the list shall be considered as subjects of free

and lawful commerce, which may be transported in the freest manner
by the citizens of both contracting parties, even to places belonging

to an enemy, excepting only such as may be besieged or blockaded.

The Haytian minister at Washington asked that the United States,

on the strength of these stipulations, take steps to prevent the expor-

tation of articles contraband of war to Hayti. The United States

dissented from this construction of the treaty. It was not unusual,

said the Department of State, to find in the treaties of the United

States specifications of what things should be regarded as contraband

of war between the contracting parties. Such provisions, however,

had never been held to bind either government to prevent its citizens

from exporting such things to the territory of any other country

under any circumstances whatever. The United States had uni-

formly maintained the position taken by Mr, Jefferson, as Secretary

of State, that " our citizens have always been free to make, vend,

and export arms."

Mr. Bayard, Sec. of State, to Mr. Preston, Haytian niln., Nov. 28, 1888,

For. Rel. 1888, I. 1000. See, also, same to same, Oct. 29, 1888, id. 990.

The landing of a cargo contraband of war, on the shore of the

country of one belligerent, at a point not blockaded, is not an act of

hostility against the other belligerent.

The Florida, 4 Benedict, 452.

" I have the honor to acknowledge the receipt of your note of the

10th instant, in which you inform me that your Government has pro-

hibited, until further orders, the importation into the Republic of

arms and munitions of war of all kinds.

" In conveying this information 3^ou request me, if possible, to com-

municate this decree to the custom-houses of the United States in

order that the shipment of such articles to Chile may be prevented

;

and in this relation you state that an agent of the insurgents in Chile

has arrived in the city of Xew York for the purpose of purchasing

arms and munitions of war.
" The laws of the United States on the subject of neutrality, which

may be found under title lxvii of the Revised Statutes, while for-

bidding many acts to be done in this country which may affect the

relations of hostile forces in foreign countries, do not forbid the man-
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ufacture and sale of arms or munitions of war. I am therefore at a

loss to find any authority for attempting to forbid the sale and ship-

ment of arms and munitions of war in this country, since such sale

and shipment are permitted by our hiw. In this rehition it is proper

to say that our statutes on this subject are understood to be in con-

formity with the law of nations, by which the traffic in arms and

munitions of war is permitted, subject to the belligerent right of

capture and condemnation.
" Since your note has directed attention to the subject of neutralit}',

it should be stated that our laws on that subject are put in force upon

application to the courts, which are invested with the power to enforce

them and to inflict the penalties prescribed for their violation. Our
statutes not only forbid the infringement in this country of the rules

of neutrality, but also impose grave penalties for their infraction.

" I will inclose a copy of your note to the Secretary of the Treasury

and the Attorney-General."

Mr. Blaine. Sec. of State, to Mr. Lazcano, Chilean miu.. March 13, 18U1,

For. Uel. 1891. 314.

" The sale of arms and munitions of war, even to a recognized Ixil-

ligerent. during the course of active hostilities, is not in itself an

unlawful act, although the seller runs the risk of capture and con-

demnation of his wares and contraband of war.''

Mr. Foster. Sec. of State, to Mr. Bolet Peraza, Venezuelan niin.. Sept. 22,

1892, For. Kel. 1892, (545.

The mere sale or shipment of arms and munitions of war by persons

in the United States to persons in Cuba is not a violation of interna-

tional law, however strong a suspicion there may be that they ai'e to

be used in an insurrection against the Spanish (lovernment. Nor does

the sale or the shipment of such articles become a violation of interna-

tional law merely l)ecaus(» they are not destined to a port recognized

by Spain as being open to commerce or because they are to be landed

by stealth.

Ilarnion. At. Gen., IHh-. 10. 189,'). 21 Op. 2<i7. 27(>-271. citlnj: The Santis-

slnia ^rlnldad. 7 Wheat. 28.3. 340: The Bermuda. 3 Wall. ."H;

I'nited States r. Trunihull. 48 Fed. Rep. JM) ; The Itata. («! Fed. Rep.

505; Hendricks r. Gonzales, (17 Fed. Rep. 'ATA : 2 rradier-Fodi're. l)n>it

Int. Tuh.. sec. 4<»9; Cobbett's Leading: ('as<'s on Int. Law. 1«»7-171 ;

IMiillim<»re's Int. Law. III. 274; Snow's Cases on Int. Law. 408-120;

11 ()|>. \t. (;en. 4.".1 ; The .steamship Florida. 4 Ben. 4.'>2 ; .\bd.v"s

Kent. Int. Law. 491 ; Snow's Cases on Int. Law. 497.

It was addHl. however, that if force was intended to Im' empIoycMl in land-

\UK the arms, the (|uestion of a hostile e.\iM>dltlon minht be raised.

'• If, in chnracterizing this country ns a base of operations again-;!

?^pain, it W meant that !>** Cuban insurgents procure the lar«;«'r \r.\v\
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of their military supplies here, the fact may be so, though the means
of comparing other countries, the British West Indies in particular,

with the United States are not at hand. But the comparison is of no

importance, and it would be of no consequence if the insurgents de-

rived their whole stock of warlike equipment from the United States.

The citizens of the United States have a right to sell arms and muni-

tions of war to all comers—neither the sale nor the transportation of

such merchandise, except m connection with and in furtherance of a

military expedition prosecuted from our shores, are a breach of inter-

national duty or give Spain any ground of complaint—and the

denunciation of such acts as evidencing ' criminal conspiracy,' or as

showing United States territory to have become a base of operations

against Spain, is greatly to be deprecated as without sufficient warrant

in kiw^ or in fact, and as therefore ill calculated to promote the har-

monious relations of the two countries."

Mr. Olney, Sec. of State, to Mr. Dupuy de Lome, July 15, 1896, MS. Notes

to Spain, XI. 178.

The neutralitT laws are not designed to interfere with commerce,

even in contraband of w^ar, but merely to prevent distinctly hostile

acts, as against a friendly power, which tend to involve this country

in war.

United St-ates v. Tlie Laurada, 85 Fed. Rep. 76a
I

Three persons, one a citizen of the South African Republic, another

a citizen of the State of New York, and the third the consul-general

of the Orange Free State, whose citizenship was not disclosed, filed a

bill in equity in the United States circuit court for the eastern dis-

trict of Louisiana, April 13, 1901, in which they set forth that they

were OAvners of property in the South African Republic and the

Orange Free State ; that Great Britain was by force of arms destroy-

ing their property; that a certain steamer, employed by her owners

and charterers in the military service of Great Britain, was loading

horses and mules which were the property of the British Government

and were to be employed in its military service ; that the port of Xew
Orleans was thus being made a base of military operations in aid of

Great Britain for the renewal and augmentation of her military sup-

plies ; that the aid thus furnished enabled the British army to carry

on war and destroy property, thus causing the complainants irrepa-

rable injury ; that one of the complainants has already suffered loss of

property amounting to $90,000, and was threatened with further loss

by the continuance of the war which Great Britain was enabled to

carry on only by the renewal and augmentation of military supplies

from ports of the United States, and especially from the port of New
Orleans. It wa^ tjjerefpr^ prayed that an injunction issue restrain-
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ing the master and certain other persons, the defendants in the bill,

from loading the ship with the animals in qnestion.

It was conceded on the argnment that the court had no jurisdiction

of the cause ratione personarum, but it was maintained that there was
jurisdiction ratione materia?, by virtue of the treaty betweeii the

United States and Great Britain of May 8, 1871, relating to the Ala-

bama claims, in which it is declared : "A neutral government is

bound . . . not to permit or suffer either belligerent to make use

of its ports or waters as the base of naval operations against the other,

or for the purpose of the renewal or augmentation of military sup-

plies or arms, or the recruitment of men."

Held (1) that this clause was not intended "to subvert the well-

established principle of international law that the private citizens

of a neutral nation can lawfully sell supplies to belligerents;" ('2)

that according to affidavits in the case the vessel was not equipped

for war nor in the militar}^ service of Great Britain, nor controlled

by the naval authorities of that nation, and that if a belligerent

might come to the- country and buy nnniitions of war it seemed

clear that he might " export them as freight in privnte merchant

vessels of his own or any other nationality, as cargo could be ex-

ported by the general public;*' (3) that the injury apprehended by

the complainants from the shipping of the animals seemed to be

remote, indistinct, and entirely speculative, while the averment tlrat

the war would cease if the shipments were stopped was only an

expression of opinion and hope which could not be made the basis

of judicial action; (4) that there was nothing in the case "upon
which could be founded a charge that the neutrality statutes of the

United States are l)eing violated," and that there existed a pre-

sumption that the United States had provided in those statutes for

the [)unishment of every breach of neutrality which it recognized;

and (5) that above all other considerations the case was a political

one, of which a court of ecjuity could take no cognizance, and which

in the nature of governmental things nmst belong to the executive

branch.

IVarson r. Parwm (lOOl). KiS Fod. Rop. 401.

Tln' <'«>iirt. ill tlu' course of its opinion, sjiid: " Tlie niiiin case rcliiMl on

bj- the e<mnsel for the cnnipininants is tlu' cas«' of Kniperor of Aiislria

r. Day, ."> !)<• (Jcx. V. &. .1. 217 (Eni,'lisli Ciianccry K«'|iorts». in wliicli

the Kni|M-r«M- of .\nstria sou>;ht and ol)taineil an injunction to restrain

the manufacture in Kn^huul of a larp> quantity of not«>s puriiortin^

to he rtH-elvahle a« money iu. and to he >;uarantie<l hy, limitary.

That action was Itrou^lit l>y the Kni|M'ror of Austria as the sovereign

and representative of liis nation, and tlie case turned and was decided

on consiih'rations entin'ly ilifTerent from, and in no in.inner reyeni

Itlin;;. tli<»s4' pres<Mited in tiiis caiise. It may l»e worth nolicim: that

the counsel for tlie Kmperor of Austria freely conced<>d in the .iii.'ii

II. Doc. 5:>1—vol 7 iV2
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ment of the ciue that the exportation of iiuinitions of war could not

be enjoined." (Id. 4(!5.

)

February 1, 1SX)2, Mr. Samuel Pearson, in behalf of the South African

Republic, then at war with Great Britain, addressed to the President

a letter, in which he said

:

" I affirm that at the port of Chalniette. a few miles below the citj' of

New Orleans, a British post has been established ; and men and sol-

diers are there assembled and are there daily engaged in warlike

operations, and are there for the purpose of the renewal and augmen-

tation of military supplies and for tlie recruitment of men.
" The attention of the courts has been called and an appeal made to

them, and the United States circuit court for the eastern district of

Louisiana, in the case of Pearson v. Parson (108 Fed. Kep., p. 401),

declared that this matter was not in the cognizltnce of the court,

expressly declaring that the matter was one that ' can be dealt with

only by the executive branch of the government.'
" No cjncealment has been made of the facts I have stated. The war is

carried on by officers in the army of Edward VII openly at Port

Chalniette in all respects. They do not appear in uniform. Will I

be permitted to strike these with the force I might assemble hereV

I pray your excellency to either put an end to this state of affairs

or permit me to strike here one blow.

" With every respect for the authority of the United States Government,

may I not consider your silence or inaction the e(iuivalent of consent

for me to stop the further violation of the neutrality laws at this

port, or to carry on war here for the burghers."

A copy of this letter was sent by Mr. Hay, Secretary of State, to the

Louisiana authorities, by whom it was referred to tlie sheriff of St.

Bernard Parish, in which the port in question lies. The sheriff, in

reply, in a letter to the governor of Louisiana, said

:

" I beg to state that the extract from the letter of Mr. Sanuiel Pearson,

reproduced In your letter, does not contain a correct statement of the

facts existing in the parish of St. Bernard, except as to the following

IKjints

:

" Mules and horses have been and are now being loaded at Port Chal-

niette, in the parish of St. Bernard, and, as I ain informed, for the

British Government, either directly or indirectly, but the loading of

said animals, as well as the preiiaring of the ships for the reception

of same, is done by local men, all of whom, I believe, are citizens of

the United States. In fact, I have been informed that at present the

loading of said animals is being done by the longshoremen of the city

of New Orleans. The work, I understand, is supeiwised by English-

men, who may or may not be officers of the British army. Certainly

there is no one there in uniform.
" There is no such thing as a British iwst with men and soldiers estab-

lished at Port Chalniette. So far as the recruiting of men is con-

cerned, I am sure and can certify that it is not being done in the par-

ish of St. Bernard. As I understand, the only men taken on the ships

are the muleteers, who are employed in the city of New Orleans. I

understand they are employed by the contractors ; they having an

office for that puri)ose in said city, and said men never stop on St.

Bernard .soil, being taken aboard tin? steamships when in midstream

by a tug which starts from the wharves of the city of New Orleans.
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" In so far as the danger of there l»eing any trouble between the English

officers and the Boer synipiithizers at Chalniette. I do not believe

that it will occur, but even if it does. I can vouch that it will soon be

supiiressed by the officials of the parish of St. Bernard.
" I have always endeavored to enforce obedience to the laws of this

State, as well as to the laws of the Unitetl States, and therefore

should you inform nie that said shipments are contrary to the law I

will certainly prevent any further violations of the said law." (H.

Doc. 568, 57 Cong. 1 ses.s.)

" I liave the honor to acknowledge the receipt of your letter of the

11th instant, in which yon qnote a letter received from Doctor Ilen-

drik Mnller. envoy extraordinary of the Orange Free State, dated

The Hagne, November 28 la.st. in which he calls your attention to the

alleged shipment of material, contraband of war, by the English

Government on a large scale from the Ignited States, maintains that

such shipment is contrary to the law of nations, and suggests your

remonstrating with this Government against the continuance of such

irregularities.

" In reply I have the honor to quote from 1 Kent's Commentaries,

page 142, concerning the well-established doctrine as to the law of

nations on the subject. Chancellor Kent said

:

'•
' It was contended on the part of the French nation in 17l)(), that

neutral governments were boimd to restrain their subjects from sell-

iug or exporting articles contraband of war. to the belligerent

l)Owers. It was successfully shown, on the part of the United States,

that neutrals may lawfully sell, at home, to a belligerent purchaser,

or carry, themselves, to the belligerent powers, contraband articles,

subject to the right of seizure, /// fransltu. The right has since been

explicitly declared by the judicial authorities of this country.'

"Mr. Justice Story, in the case of The Santissima Trinidad (7

Wheaton, o40), used the following language:

'"There is nothing in our laws or in the law of nations that for-

bids our citizens from sending armed vessels as well as munitions

of war to foreign ports foi- saU». It is a conunercial adventure which

no nation is bound to prohibit, and which only exposes the persons

engaged in it to the penahy of confiscation.'

'' In the case of The Bernnida. ^'> Wallace. r)14. Chief Justice Chase

said:

" * Neutrals in their own coinitry may sell to U'lligerents whatevei'

U'lligcrcnts choos*' to buy. The principle exceptions to this rule are.

that neutrals nmst not sell to one In'lligerent what they refuse to sell

to the other.' etc.

"An examination of Wharton's Digest of Inteinational Laws, sec-

tion '-VM, will make it clear that tiie Execiitive Departments of this

Govermnent from the earliest period have maintained the correct-
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ness of the doctrine stated bj- Chancellor Kent, and that, in this posi-

tion, they have been supported by the decisions of the courts of the

United States and by the opinions of eminent authorities on inter-

national law.

" Under the circumstances, therefore, and in view of the fact that

the law on the subject in the United States is well settled, the Depart-

ment does not consider it necessary to cause an investigation as to the

correctness of the facts alleged by Doctor Muller."

Mr. Hay, Sec. of State, to Mr. Tierce. Dec. 15, 1899, MS. Notes to Foreign

Consuls, IV. 404.

" If the sale of munitions of war is to be held a breach of neu-

trality, ' instantly upon the declaration of war between two bellig-

erents, not only the traffic by sea of all the rest of the neutral powers

of the world would be exposed to the inconveniences of which they

are already impatient, but the whole inland trade of every nation

of the earth, which has hitherto been free, would be cast into the

fetters. ... It would give to the belligerent the right of inter-

ference in every act of neutral domestic commerce, till at last the

burden would be so enormous that neutrality itself would become

more intolerable than war, and the result of this assumed reform,

professing to be founded on "the principles of eternal justice," would

be nothing less than universal and interminable hostilities.' (Sir

W. Harcourt, Historicus, 134.) For, not only the vendor of the

iron would have to be prevented from selling to the vendor of the

gun, but the miner and machinist would have to be prevented from

working for the vendor of the iron. A neutral sovereign, therefore,

Avould have either to stop all machinery by which munitions of war

could be produced for belligerent use, or expose himself to a call for

whatever damages his failure so to do might have caused either

belligerent. Under such circumstances it would be far more eco-

nomical and politic to plunge into a war as a belligerent than to

keep out of it as a neutral.

" The mere act of furnishing by the subject of a neutral state a bel-

ligerent with munitions of war, does not involve such neutral state in

a breach of neutrality. (1) Between selling arms to a man and

indictable participation in an illegal act intended to be effected by

the vendee through the instrumentality of such arms there is no

casual connection. The miner or manufacturer, to appeal to an

analogous case, may regard it not only as possible, but as probable,

that his staples, Avhen consisting of weapons or of the materials of

weapons, may be used for guilty purposes, but neither miner nor

manufacturer becomes thereby penally responsible. (2) To make

-the vendor of nninitions of war punishable would make it necessary

to impose like responsibility on the manufacturer; and if on the
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manufacturer, then oij the producer of the raw material which the

manufacturer works up. In each case the thing made or sokl is

one of tlie necessities of war. In each case the producer or vendor

knows that the thing produced or sokl will probably be used for

warlike j)urposes. Plence, in times of war, not only would neutral

sales of nuHiitions of war become penal, but penal responsibility

might l)e attached to the production of any of the materials from

wliich such weajwns are manufactured. (3) Xor would this paraly-

sis be limited to periods of war. A prudent Government, long

foreseeing a rupture, or preparing in secret to surprise an unj)re-

pared f(M\ might take an unfair advantage of its adversary, were

tliis permitted, by purchasing in advance of the attack all nnniitions

which neutral states might have in the market ; but, on the theory

Ix'fore us, a neutral state could not permit this without breach of

neutrality, since to })ermit such a sale would be to give a peculiarly

unfair advantage to the purchasing l)elligerent. Hence, if such

sales are indictable in times of war. they are a fortiori indictable

in times of ])eace. AMiy would a foreign nation, it might well lie

argued, want in times of peace to buy Armstrong guns, or ironclads,

unle^ss to pounce suddenly down on an unprepared f(M'? No nni-

nitions of war, therefore, could be sold in any country unless to its

own subjects and for its own use; and countries which can not pro-

duc<> the iron or coal necessary for the manufacture of artillery or

ironclads, would, if no nation can furnish nnniitions of war to

another, will have to do without artillery or ironclads. ( 4 ) To estab-

lish a national police which could prevent the sale of such staj)les

would impose on neutral states a burden, not only intolerable, but in-

compatible with constitutional traditions. It might be possii)le in a

land-locked province like Switzerland; it might even be possible

in islands of the size of (Ireat Britain ; but in a country so vast as

the United States, and with an ocean frontier so extended, it would

be impossible to establish a police that could preclude such exporta-

tion without vesting in the National (lovernment powers and pat-

ronage inconsistent with republican institutions, and so enormously

expensive as to make it more economical to interpose in a war as

a Iwlligerent than* to watch such war as a neutral. For thes<» and

other reasons the United States (Joveriunent has insisted on the

right of a neutral to s<'nd uuniitions of war to a iM'lligerent : and

(his position was taken by President (irant in his proclamation of

.Viigust 22, 1870. The right was stoutly contested, however, by (Jer-

mauy. while it was maintained by both England and the United

States."

Note of I»r. Frniicis Wluirtoii. in Wlinrtoii's Int. I,:i\v Di^csf. III. ."»n;.

$ :V.t\, <itiim \Vli;irti>irs Criiii. I.;nv ('."tli nl.i. S I'.Ki:', : 1 Knit's Ckiii.

142; t; WehsttT's Works. 4:>2.
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"As an illustration of the difficulties that would ai'ise in this country from

an extension of neutral liability, may be mentionetl the fact that in

]8S2-8'J. munitions of war, approximatinjif in value to ^5.00C>,CKX>,

were forwarded from San Francisco to China. 'The annnunition

cases had the brand IT. S. fJovernmont. 45 caliber, and all the

cases were from Sprin^tfield, Mass.' ' During that period 240,000

Springfield rifles, and 2r>,()0().<l(;0 cartridges in all have been for-

warded, besides from iiOO to 800 -bales of cotton duck suitable for

tents, by express by each steamer for China.' (Philadelphia /»-

g Hirer, Aug. 8, 1883.) The United States Government could not, ex-

cept by measures which would involve not only enormous expense, but

a vast and perilous increase of ixdice force, prevent parties from buy-

ing up annnunition at public or private sale, and sending it to China.

Yet. if the non-prevention of such exportations imposed liability for

the damage thereby produced, the United States would be obliged

to pay for all the injury done to English or French property by such

annnunition in case of a war between China and France or England."

(\Yharton. Com. Am. Law, § 24G.)

As to the question of dealing in contraband, confusion has resulted

from the failure to distinguish the different lights in which contra-

band traffic is to be viewed. In works on international law w^e often

find the statement that the sale of contraband is unlawful, while we

also find the statement that it is lawful. Both statements are true

in the sense in which they are intended to be understood, but they

refer to two different things.

The fundamental principles are simply these: From the point of

view of neiiirality the question of vnlaicfulness is presented in two

aspects, (1) that of international law, and (2) that of municipal law.

Offenses under (1), i. e., acts, unlawful by international law, are

divided into two classes, (a) acts which the state is bound to prevent,

and (1)) acts which the state is not bound to prevent, and which

therefore are not usually offenses against municipal law. The deal-

ing in contraband belongs under (1) (b). for it is (1) unlawful by

international law, as is shown by the fact that the noxious articles

may be seized on the high seas and confisr-ated ; but (b) it is not an

act which it is the duty of the neutral state to prevent, and therefore

is not usually prohibited l)y municipal law.

Why is the neutral state not bound to prevent it ?
' Simply because,

from obvious considerations of convenience, it has been deemed just

to confine within reasonable bounds the duty of the neutral state to

interfere with the commerce of its citizens, even for the purpose of

repressing unneutral acts. The principal interest to be subserved

being that of the belligerents, it is left to them, in respect of many
acts in their nature unneutral, to adopt measures of self-protection;

and neutral states are deemed to have discharged their full duty

when they submit to the belligerent enforcement of such measures

ao;ainst their citizens and their commerce.
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But, thore is also a broad distinction Ijetween what a neutral gov-

ernment may j)ermit its citizens to do and what it may do itself.

This distinction was altogether lost sight of by Senator Matt. Car-

penter, when, in discus.sing the sale of arms during the Franco-

German war. he expressed the opinion that the Government of the

United States might have freely sold arms to France without

violating the duties of neutrality. Nothing should be clearer than

that a neutral govermnent is bound to abstain from doing any act

whatsoever that is in its nature unneutral. It should seem obvious

that a neutral government can not itself sell arms to a belligerent

without a flagrant violation of neutrality any more than it can itself

supply money to a belligerent without a breach of neutral dut3^

When France supplied arms and money to the Ignited States in the

early days of the American Revolution she showed her sense of the

real nature of the transactions by conducting them indirectly through

a fictitious commercial firm: and when, in February. 1778, she form-

ally Ix'came the ally of the United States she merely avowed her real

position. And yet no one now contends that Great Britain, France,

and (lermany failed in their duty when they omitted to prevent their

citizens from selling arms to the T"nite<l States and purchasing the

Ijonds of the United States in 18(>l-lS()r) and ISOS, or that the United

States failed in its duty when omitting to prevent its citizens from

selling arms to Britons or Boei-s or from purchasing liritish consols

during the B(hu" war. or that it has failed to jK'i'form its duty in

similar respects during the Russo-Japanese wai*.

Presidi'ut (irant, in his neutrality proclamation of August '2'2, 1S70.

during the Franco-fJerman war. expressly declared that '* all pov-

sons " might "lawfully and without restriction, by reason of the

afoH'said state of war, manufacture and sell within the United States

arms and nnniitions of war and other ai'ticles ordinarily known as

'contraband <jf war.""* subject to the risk of hostile cajjture on the

high seas.

('2) IIY (iOVKRNMKNTS. I NADM ISSIISI.K. •

I;
1:W)0.

Tn 1872 a question was raised in the United States Senate as to

(i-rtain ""-ales of ordnance stores" which had been made by the (iov-

• •niment <»f the United States during the fiscal year ending ,Iimc :'.().

isTO. to |)ersons who were said to U' agents of the French (iovern-

meiil. .\ committe*' was appointed to investigate the subject. 'I"hi'

report of the committee was made l)y its chairman. Mr. Uarpenter,

on May 11, isT'J. The report referred to the act of Congi-ess of isCiS

( ir> Stat. •2.VJ), which airthorized the sale by the (Jovernment of such



974 NEUTRALITY. [§ 1309.

arms and military stores as Avere '"unsuitable" for use. Under this

provision, so the report stated, large sales Avere made AA'ithont prefer-

ence to purchasers as to opportunities or conditions of purchase,

except that persons Avere excluded from the opportunity to purchase

Avho Avere suspected of being agents of France, AA'hich Avas then at AA-ar

AA'ith Germany. The report took the ground, ho\AeA'er, that as Con-

gress had, by the act of 1868, directed the Secretary of War to dis-

pose of the arms and stores in question, and as the GoA'ernment AA'as

engaged in such sales prior to the AA^ar betAA-een France and GermauA',

it " had a right to continue the same during the war." The report

stated that after certain sales to Remington & Sons had been agreed

on, but before deliA'ery, the Secretary of War receiA'ed a telegram

AAdiich led him to suspect that Remington & Sons might be j)urchasing

as agents of the French GoA^ernment, and that he then gaA^e orders

that no further sales should be made to them, although the sale already

made Avas not repudiated and the articles AAere afterAA-ards deliA'ered.

The committee, in conclusion, held: "(1) The Remingtons AA'ere not,

in fact, agents of France during the time Avhen sales AA'ere made to

them; (2) if they AN^ere such agents, such fact Avas neither knoAvn nor

suspected by our GoA'ernment at the time the sales AA-ere made; and,

(3) if they had been such agents, and if that fact had been knoAA-n

to our GoA^ernment, or if, instead of sending agents, Louis Xapoleon

or Frederick William had personally appeared at the War Depart-

ment, to purchase arms, it Avould haA'e been laAA'ful for us to sell to

either of them, in pursuance of a national policy adopted by us prior

to the commencement of hostilities.'"

Report of Mr. Carpenter, from Senate Counnittee on the Sale of Arms
by the Ordnance Department, May 11, 1872. S. Rept. 183, 42 Cong.

2 sess.

See, also. H. Rept. 40, 42 Cong. 2 sess.

For reports of Sir Edward Thornton on this transaction, see 01 Br. &
For. State Papers, 925.

See Cairo. Droit International, \ . sec. 2774.

Hall, referring to the above transaction, says: "The A^endor of

munitions of Avar in large quantities during the existence of hostili-

ties knoAvs perfectly Avell that the purchaser must intend them for

the use of one of the belligerents, and a neutral goA'ernment is

too strictly bound to hold aloof from the quarrel to Ix^ alloAved to

seek safety in the quibble that the precise destination of the articles

bought has not been disclosed."

Perels, after stating the facts, remarks that they do not require

comment.

SnoAv expressed the hope that Mr. Carpenter's report " does not

express the settled laAv of the United States upon this subject. It
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confounds the rights and duties of a neutral state with those of the

private citizens of a neutral state, which is a very ditferent matter."

Mil 11, Int. Law (."'.tli ed.). ."»r>.S : Perels. Int. Seerecht. L'.">1 ; Snow. Cases

on Int. Law. 4«!1.

See, also. Fiore, Droit International (2tl ed. i)y Antoine, 1SS<5). 1"»<»1.

.'i. r{lX)CKADE KVNXINC

§ 1310.

"During the civil war in the United States large interests in Eng-
land were concerned in movements for breaking the blockade in the

Southern ports. The profits were enormous, and vast sums of money
were spent and great skill and energy employed in taking advantage

of the oj)portunity. Nassau, a port ordinarily without business. l)e-

came the center of a large and active trade, and teemed with adven-

turers, speculators, and sailors engaged in fitting out and manning
vessels to run into the blockaded ports. ^lany of these vessels were

built in P^ngland and Scotland for this very end; large, deep, swift,

painted in such a way as not to catch the eyfe, capable of carrying

large freight, and manned with l)old and skillfid navigators. The
(lovernment of the United States addressed to the Briti.sh (Jovern-

meiit protests against this system, organized and carried on in and

through liritish ports and with liritish capital. But Earl Uuss«'ll,

in a letter of May 10, lS(*.-2, declared that fitting out vesstds of this

class was not in contravention either of British nnmicipal law or of

the law of nations, lie likened the case in this respect to that, of

c.xportations of numitions of war. the exportation of which no state is

required by international law to i)r()hibit. A blockade runner, it is

true, if i)roved to be such, can Ik' seized with its cargo aiul confiscated.

but the remedy is to be limited to this seizure. ( .Vrch. Dipl.. ISiV.).

iv. 100.) This position was elai)orately sustainetl by Mountagne Ber-

nard in his treatise on British neutrality, ch. .\ii. By l\olin-Jac<|ue-

myns ( Kevue de Droit International for 1H71, I'JT-l'Ji)) the position

is accepted with some modifications, and only in subonlinalion to the

geiwral ride that to impose on a neutral the duty of stopping the

building and sailing of blockach' runners would im|)ose a new and

onerous burd(>n on neutrals, and give an undu(> a<lvaintage to in'Mig-

erency over neutrality. (See Fauchille. BIocus Maritime. Paris.

IHH'2, 31)1. See also Wharton on Contracts. ;j I7l).)"

Wharton. Int. Law IHfrest. § IWU'i, III. 4(»1».

"A neutral stsile is not lM)nnd by the law of nations to ini|>«><lc

or diminish its own trade l>y nuinicipal restriction>. .\ neiitial

merchant may ship goods prohibited jurr Ar///'. and they may be

rightfully seized and contlemned. It is one of the t-ases wher«' t\v<»
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'conflicting rights' exist which either party maj' exercise without

charging the other with doing wrong. As the transport is not pro-

liibitecl by the hiws of the neutral sovereign, his subjects may lawfully

be concerned in it, and as the right of war lawfully authorizes a

belligerent power to seize and coi:idemn the goods, he may lawfully

do it. Whatever is not prohibited by the positive law of a country' is

lawful. Although the law of nations is part of the municipal law of

England, and it may be said that by that law contraband trade is

prohibited to neutrals, and consequently unlawful, yet the law of

nations does not declare the trade to be unlawful. It only authorizes

the seizure of the contraband articles by the belligerent powers. (The

Helen, 35 Law J. (n. s.) Adm. 2; compare with it the Santissima

Trinidad, 7 Wheat. 283 ; Richardson r. Marine Insurance" Co., C)

Mass. 113; Seton and Others ik Low, 1 Johns. R. ; ex parte Chavasse,

34: Law J. (n. s.) Chanc. 17.)"

Halleck, Int. Law (.3(1 ed., by Baker). II. 144, note.

4. Loans ok Contrujutions of Money.

(1) by private persons.

§ 1311.

June 17, 1823, the law officers of the Crown advised the British

(iovernment that " subscriptions " by individuals of a neutral nation

for the use of a belligerent state were inconsistent with neutrality

and contrar}^ to the law of nations, although they might not consti-

tute a just ground of hostilities; but that "loans, if entered into

merely with commercial views," would not be an infringement of

neutrality, although if the " loan " was only a cover for a " gratuitous

contribution," the transaction would constitute such an infringement.

The law officers were then asked to give an opinion on the question

whether individuals and corporations making " subscriptions " could

be legally proceeded against in England. On the 21st of June the

law officers reported that, reasoning upon general principles, the per-

sons making such " subscriptions " would be subject to prosecution

for a misdemeanor. The law officers added, however, that subscrip-

tions of a similar nature had formerly been made, particularly in

favor of the people of Poland in 1792 and 1793, without any notice

having been taken of them by the public authorities of the country

and apparently without complaint by any of the powers, and that

they could find no instance of a prosecution in such a case, or even

of a hint of such a proceeding in any period of English history.

They concluded, therefore, that it was not likely that a prosecution

against the individuals concerned in such a transaction would be sue-
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cessful, and that, until the money was actually sent out, the only

mode of proceeding would he for counseling or conspiring to assist

with money one of the belligerents—a prosecution which would be

attended with still greater difficulty.

Halleck, Int. Law (3nl e<l., by Baker). II. U;4-l(r,.

On March 21, 1885, Mr. Valera, Spanish minister at Washington,

reque.sted Mr. Bayard, who was then Secretary of State, " to cause

the issuance of suitable orders to prevent expeditions from going to

Cuba, and likewise to prevent any steps from being taken for their

organization." Among the means employed to secure the fitting out

of such expeditions, he cited the sale of lottery tickets at Key West
as though they were for the drawings of a branch of the Havana
lottery, while in reality they were intended to obtain money for fili-

bustering purposes. Mr. Bayard, in reply, said :
" There is no Fed-

eral statute prohibiting sales either of lottery tickets or any other

article of traffic, on the ground that the proceeds are to be a|)plied

to aid insurgents in a foreign land, nor is it a principle of interna-

tional law that a sovereign is bound in any sense to prohibit sales of

any kind on the* ground that the proceeds might go lo unlawful

objects. There are. however, in most of the States in the Union

statutes provitling for the punishment of those concerned in lottery

tickets, without reference to the object to which their proceeds may
Ix' a|)plied. To secure the prosecution and conviction of the oHendeis

in such cases the i)r()j)er course is to ai)|)ly to the authorities of the

State where the lottery tickets complained of are sold, bringing the

mattei' to their attention by an oaJh made by a proper presentation

to a State magistrate."

Mr. liiiyanl. S«h-. of Stato, to Mr. Nalora. S|>anisli iiiiii.. March lit. IS-S."..

For. Url. 1S.S.".. 771.

The furnishing of funds by subjects of a neutral state to relieve

suffering in -i belligerent state is not a breach of neutrality. During

tlie Franc()-(i<'rman war large sums of money were sent from (Jer-

mans in the Cnited States to their rehitions and friends in (Jermany

for the i-elief of suffereis in the hosj)itals, and lai'ge sums wer»' also

sent by sympathizers with France for the relief of persons in French

hospitals: but in no cas«> was it maintained that such action con-

stituted a violation of the neutrality laws or that the tolerance of

lh<' (lovi'rnment constituted a lyreach of neutral duty. In siil>s<M|iient

wars, including that lM'twe<'n Russia and .Taj)an. larg«' contiiltutions

have Immmi sent fiom neutral countries for the relief of sufferers \\\

the belligerent states.

See Wharton's ('oniiiM'Mtaries on .\nierican I-aw, S -l'>.
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Wharton, after expressing the view that the lending of money by
persons in nentral countries to a belligerent government is not a

violation of neutrality, says :
" It is remarkable that a contrary view

should be taken by Bluntschli (§768), Calvo (§1060), and Philli-

more (III. 247). Mr. Hall mentions that during the Franco-German
war the French Morgan loan and part of the North German Con-
federation loan w^ere issued in England. On the other hand, it has

been held that a suit can not be maintained on a loan made expressly

to effect a belligerent object (Kemiett v. Chambers, 14 HoAvard, 38),

or to aid in an insurrection in a foreign state against a government

at peace with the state of the lender. De Wiitz v. Hendricks, 9

Moore C. P. 586, 2 Bing. 314."

Wharton, Int. Law Digest, III. 508.

With reference to this statement, it may be observed that the loan in

Kennett r. Cliambers was made to effect not merely a " belligerent

object," but an actual violation of the neutrality laws of the United

States.

In the war between Great Britain and the South African Republics

loans were openly negotiated for the British Government in the

United States and elsewhere, and the same thing has taken place

in the war between Russia and .Japan. We cannot too constantly

bear in mind the fact' that in dealing with the question of "unlaw-
fulness " in matters of neutrality, a distinction must be drawn
between what is unneutral in a general sense and what is unneutral

in the sense of being criminally imnishable under the neutrality

laws, and that, while a neutral government is not bound to jirevent

all unneutral acts, it must itself refrain from engaging in them, and
that, as a consequence of this duty of abstention, it may well l»e

that its courts should not lend their processes for the purpose of

enforcing transactions which, although they may not be penally

preventable, may be in their essence unneutral.

(2) BY GOVERNMENTS. INADMISSIBLE.

§ 1312.

With reference to the loan of money which was solicited from the

United States by the French Government, in 1798, through the Amer-
ican envoys in Paris, the United States took the ground that such a

loan would be a violation of neutrality. This is cited with approval

by Chancellor Kent,

See Mr. Pickering, Sec. of State, to Messrs. Pinckney, Marshall, and
Gerry, March 23, 1798, Am. State Papers, For. Rel. II. 200.

In 1816 Colonel Devereux, commercial agent of the United States

at Buenos Ayres, presented a memorial to the Government at that

place offering his services to procure for its use a loan in the United

States under the guarantee of the United States Government. His
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proposition was sent to the Cong^ress at Tucnman. and, after receiving

its sanction, was agreed to by the supreme director and assisting mem-
bers of the Congress at Buenos Ayres. The action of Colonel Deve-

reux, though his intentions were not (juestioned, was disavowed, and
Mr, Worthington, the agent of the United States in South America,

was instructed to inform the Government of Buenos Ayres that the

refusal of the United States to carry out the arrangement which was
sought to be made "' must be the result of its existing laws and duties

in relation to the civil war between Spain and the Spanish American
colonies."

IlolxTt Brent. Acting Soc. of Statf. to Mr. Wortbiugton, April 21, 1817,

2 MS. Desp. to Consuls. 24.

5. EXPRE.SSIOiNS OK OPINION.

§ 1313.

See supra. § in;?.

On July 4, 181G, at '' a public feast at Baltimore," Mr. Skinner, the

postmaster at that city, gave a '' fastive " toast supposed to reflect on

the character of the then French (iovernment. The P^rench minister

at Washington called upon Mr. Monroe, then Secretary of State, to

cause the postmaster to be disiiiis.sed and to apologize for the alleged

insult. This was refused by ^Ir. Monroe, who stated in reply that on

matters of this character the Government of the United States exer-

cised no control.

Mr. Monroe. Sih-. of State, to Mr. Gallatin. Sept. 10, 181(5. MS. Inst. U.

Sta.tes .Ministers. VIII. KX).

Subsequently, in retaliation for the "toast," the functions of the

French consul at Baltimore were suspended by the French minister,

who had taken additional offense on account of a toast given at a

New York dinner to " Mai-shal Grouchy," who, the French minister

>.aid, was not a " marshal."

Mr. .MonrtK'. Sjt. of Stat«'. to .Mr. (Jallatin. .Nov. 2. IMC,, id. 111.

The Fn'Uch (iovernment having asked for (he dismissal of Mr.

Skinner in conseipieiice of his "disrespectful " conduct, the Duke of

Richelit'n, minister of foi-eign affairs, in an interview with .Mr. (ial-

latin, minister of the United Slates at Faris, said that "in asking

for the dismission of Mr. Skinner there was no intention <»f giving

oti'ense: it was only stating tin* kind of rej)aration whicli appeai-ed

most natural, and which would In* satisfactory. ... I am s(»rrv

to say that no explanation I could give app<'are(l (o make any impres-

sion on him. . . . lie immediatelv udtled tluil tlicy would not
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2)reserve any public aj^ent in the town where His Majesty had been

publicly insulted."

Mr. Gallatin to Mr. :\Ionroe. Nov. 21, 181(>, 2 Gallatin's Writings, 19.

The Duke of Richelieu subsequently told Mr. Gallatin that " the

refusal to dismiss the postmaster at Baltimore " would indispose the

Government of Louis XVIII. to take steps towards paying for NajDo-

leon's spoliations.

Same to same, Jan. 20, 1817, id. 22.

The Government of the United States, when called upon by the

minister of llussia to explain certain newspaper " calumnies " on his

Government, to w hich the Government of the United States was inti-

mated to have " directly or indirectly given ... its support,"

answered, through the Secretary of State, that no further explana-

tions could be given " until an imputation so injurious to the reputa-

lion of this Government, and so inconsistent with its sincere pro-

fessions of amity for Russia and respect for its sovereign, shall be

withdrawn."

Mr. Livingston, Sec. of State, to Mr. de Sacken, Dec. 4, 1832, MS. Notes

to For. Leg. V. 78.

The United States (jovernment has no power, under our Consti-

tution and laws, to interfere with publications in the States criticis-

ing foreign governments or encouraging revolt against such gov-

ernments,

Mr. Cass, Sec < f State, to Mr. .Molina, Costa Kican niin.. Nov. 2<j, ]8tK), MS.

Notes to Cent. Am. I. 177.

As to expressions of sympathy with Ireland, see report of Mr. Ranks,

Jnly 2.5. 18(;(), IL Report 100, 89 Cong. 1 sess.

See Mr. Seward, Sec. of State, to Mr. Speed, At. Gen., April 2, 1800, 72

MS. Dom. Let. 407.

On July 21, 1885, Mr. Valera, Spanish minister at Washington, in

a note to the Department of State, declared that " conspiracies " were

carried on in various parts of the United States, especially at New
York, New Orleans, and Key West, against the public peace of Spain

and the integrity of her territory, by efforts " to collect fimds for

piratical enterprises, by forming associations for this purpose, and by

holding public meetings at which SjDain is outraged by all sorts of

insidts and calunmies, and at which those present are incited to

rebellion and civil war." Mr. Valera adverted to the fact that he had,

on a previous occasion been advised,' in reply to his complaints, that

the courts of the country were open to tlie representatives of Spain,

but he observed that this method of obtaining satisfaction was almost

always very costly and inefficient, and that another serious argument
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against appealing to the courts Avas furnished by the system of trial

by jury. In this relation he adverted to the case of Carlos Agriiero, a

Cuban revolutionist, who, after his discharge at Key AVest, on an

application by Spain for his extradition, was drawn in trium]>h

through the streets of the city, several local officers joining in the pro-

cession, and was also encouraged and assisted to go to Cuba, where,

after pillaging and burning, he was at length shot.

Replying to these complaints, Mr. Bayard, Secretary of State, in a

note of July 31, 1885, observed that "the Executive of the United

States has no authority to take cognizance of individual opinions

and the manifestation thereof, even when taking the shajx* of revo-

lutionary and seditious expressions directed against our own (lov-

ernment ;" and that it was "no less incompetent to i)ass u\nm the

subversive character of utterances alleged to contravene the laws of

another land." Mr. Bayard adverted to the alien and sedition laws

of 171)8. and to their great unpojiularity and brief duration, lie

added, however, that in passing from the mere announcement of the

purpose to do an unlawful act to the overt commission thereof the

domain of jjrohibitive law was entered. But, in such case, proceed-

ings nnist be "set in motion by due information made under oath by

some person cognizant of the facts alleged or j)ossessing belief suffi-

cient to that end," and must l)e so set in motion in the name, by the

])ower, and through the officers of the United States. While the

Government could not undertake to control the workings of opinion

and sympathy, y<'t any affidavit founded even uj)()n mere information

or iM'lief, charging a breach of any law, would lead to an examination

and a j)rosecution by the officials of the United States wholly at the

public cost, should the facts alleged be found to bring the matter

within the j)urview of the law.

Mr. lijiynnl. S<h-. of Stato, to Mr. Vak'ra, Spanish iiiin., .July .".1. 1SS,"».

lM»r. Kfl. IKS.-., 77r^-77S.

SeptriiilM'r US. 1S.S.">, Mr. Valrra addrcsstHl a mil*' to Mr. Uayanl statiiij:

that hi' was iiiforiiu'd l»y th«' Spaiiisli (•onsul-;:«'iu'rnl at Now York

that the ('ul»an n-vohitionists wrrr preparing to ci'h'bratr in tliat rity

the anniversary of the oiitltreak of tlie in.surrti'tlon of 18<B. and for

tliat purjKtse had a]>point(>il a connnitteo of arrannoinents. Mr. Vah'ra

said tliat he liron;;ht the matter to tlie notice of Mr. Bayard "solely

in order that the .\dniinistration may 1k' i)repar(Hl to rejire.'is any

e.\|K'di(ion a;;ainst tin* iK'ace and tran»|uiHity of tlie Island of Cuha

that tlu' insiirnH-tionists may. penhmire. di'sire t(» .><et on f<M>l .is a

eoiK-omitant to their aforesaid celeltration." On the (»th of October

.Mr. Itayard wrot«' to .Mr. Valera that the .Vttoniey-iJeiieral had been

re<|ueste<l to take such steps in the matter. throu;;h the Tnited Slates

dislri<'t attorney at New Y«)rk. as nii^ht \h* ne^-i's.sary "to jireserve the

neutrality of this Covernment. and secure the enforcement of its laws

ill that reward." (For. Uel. ISKj. 779.)

S***' supra, S8 1!>;>, L'*_'4.
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See, also, Mr. Frt'liiiKhu.vM'ii. See-, of State, to Mr. Lowell, min. t(j

England. No. 10S(!, Vvh. 27, 188."), MS. Inst. Gr. Br. XXVI L 424, citiny

Queen v. Most, L. R. 7 Q. B. D. 244.

" The second aspect of his excellency's inquiry, touching the treat-

ment of persons who in the United States may publish their sym-

pathy with those who oppose the rule of Turkey in Asia Minor, has

been on several occasions discussed with your esteemed predecessor.

Mavroyeni Bey has been repeatedly informed that while the laws of

this country provide a judicial remedy for any act of armed hostility

against a power with which the United States are at peace by organ-

izing expeditions or fitting out vessels to make war against the same,

the expression of opinion by speech, writing, or otherwise is free

under our Constitution and laws, so that neither the act nor the actor

can be held accountable by any exercise of administrative power, nor

can they come within the cognizance of the courts save in case of libel

or defamation, upon suit brought by the party alleging to have suf-

fered injury. In a number of his later notes Mavroyeni Bey has

expressly referred to and recognized this position, so that I may
assume that it is well known to your Government, and that the inclu-

sion of this suggestion in his excellency's telegram may have been due

to his employment of a circular formtda intended to be addressed

principally to the governments of countries whose laws provide for

administrative treatment of press offenses and where, contrary to

the constitutional rule which here obtains, the discretionary power

of expulsion may be used by the executive branch.''

Mr. Olney, Sec. of State, to Moustapba Bey, Turkish min., Nov. 11, 1890,

For. Rel. 1890, 920, 927.

V. ASYLUM.

1. Concession Presumed.

§ 1314.

In a dispatch from Mr. AVlieaton to Mr. Upshur, Secretary of State,

November 10, 1843, in the case of the Bergen prizes, Mr. Wheaton
said :

" If, then, there was no express prohibition in this case, and if

there was no treaty existing between Denmark and Great Britain by

which the former was bound to refuse to the enemies of the latter

these privileges (and I suppose there was no such prohibition or

treaty), then the American cruisers had an unquestionable right to

send their prizes into Danish ports. Still more had they such right,

grounded on necessity arising from stress of weather, as appears to

have been the case here. "\Mien once arrived there, the neutral gov-

ernment of Denmark was bound to respect the military right of
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possession, lawfully acquired in war by the captors on the high seas

and continued in the neutral port into which the prize was brought."

Mr. Wlieaton, min. to Prussia, to Mr. Upshur, Sec. of State, No. 233,

Aug. 23, 1843, H. Ex. Doe. 264, 28 Cong. 1 sess. 4, G.

See, as to the case of the Bergen prizes, Moore. Int. Arbitrations, V.

4572, citing Wharton's Dip. Cor Am. Itev. III. 385, 433, 435, 528,

RM, 540. .^97, <578, 744 ; V. 4G2 ; VI. 2«n, 717 ; act of March 28, 1806,

G Stat. Gl ; H. Report 389, 25 Cong. 2 sess. ; H. Ex. Doc. 264, 28 Cong.

1 sess; act of March 21, 18^8, 9 Stat. 214; Lawrence's Wheaton
(1863). note 16, p. 41; Mr. McLane, Sec. of State, to Mr Kennedy,

Jan. 4, 1834, 26 MS. Dom. Let. 135

" France, England, and all other nations, have a right to cruise on

our coasts—a right, not derived from our jjerniission, but from the

hiw of nature. To render this more advantageous, France has secured

to herself by a treaty with us (as she has done, also, by a treaty with

(ireat Britain, in the event of a war with us, or any other nation) , two
special rights: (1) Admission for her prizes and privateers into our

ports. This, by the sex'enteenth and twenty-second articles, is secured

to her exclusively of her enemies, as is done for her in the like case by

Great Britain, were her present war with us, instead of Great Britain.

(2) Admission for her public vessels of war into our ports, in cases

of stress of weather, pirates, enemies, or other urgent necessity, to

refresh, victual, repair, etc. This is not exclusive. As we are bound
by treaty to receive the public armed vessels of France, and are not

bound to exclude those of her enemies, the Executive had never

denied the same right of asylum, in our ports, to the public armed
vessels of your nation. They, as well as the French, are free to come

into them in all cases of weather, pirates, enemies, or other urgent

necessity, and to refresh, victual, repair, etc. And so many are these

urgent necessitie ; to vessels far from their own j^orts, that we have

thought inquiries into the nature, as well as the degree, of their

necessities which drive them hither, as endless as they would be

fruitless; and, therefore, have not made them. And the rather,

because there is a third right, secured to neither by treaty, but due to

both, on the principles of hospitality between friendly nations—that

of coming into oiir^ports. not under the prrssiirc of xrf/ent 7ieressff}/.

but whenever their comfort or convenience induced them. On this

ground, also, the two nations are on a footing.''

Mr. Jefferson. Se<*. of State, to Mr. Ilainniond. IJrit. min.. Sept. 9, 1793,

.\ni. State Pap. For. Hel. I. 176; 4 Jefferson's Worlis, Cm.

"Through every stage of the conflict [between Spain and her colo-

nies in .Vmerica] the Fnited States have maintained mm inij)artial

neutrality, giving aid to neither of the parties in men. money, ships,

or munitions of war. They have regarded the contest not in the liglit

II. Doc. 551—vol 7 03
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of an ordinary insurrection or rebellion, but as a civil war between

parties nearly equal, having, as to neutral powers, equal rights. Our
ports have been open to both, and every article, the fruit of our soil

or of the industry of our citizens, which either Avas permitted to

take, has been equally free to the other."

President Monroe, annual message, Dec. 2, 1817, Richardson's Messages,

II. 13.

See, to the sanie effect, President Monroe's annual message, Dec. 7, 1819,

id. 58.

Similar declarations were made in President Monroe's second inaugural

address, 1821, in wliich he also declared that "the neutrality here-

tofore observed should still he adhered to." (Id. 88-89.)

"This contest [between Spain and her colonies] was considered at

an early stage by my predecessor a civil war in Avhich the parties

were entitled to equal rights in our ports. This decision, the first

made by any power, being formed on great consideration of the com-

parative strength and resources of the parties, the length of time, and

successful opposition made by the colonies, and of all other circum-

stances on which it ought to depend, was in strict accord with the

law of nations. Congress has invariably acted on this principle,

having made no change in our relations with either i:)arty. Our atti-

tude has therefore been that of neutrality between them, which has

been maintained by the government with the strictest impartiality.

No aid has been afforded to either, nor has any privilege been enjoA'ed

by the one which has not been equally open to the other party, and

every exertion has been made in its power to enforce the execution

of the laws prohibiting illegal equipments with equal rigor aga-inst

both.

" By this equality between the parties their public vessels have

been received in our ports on the same footing: they have enjoyed an

equal right to purchase and export arms, mimitions of Avar, and

every other ; r.pply, the exportation of all articles AvhateA-er being per-

mitted under laws which were passed long before the commencement

of the contest; our citizens haA'e treated equally Avith both, and their

commerce Avith each has been alike protected by the Government."'

President Monroe, second inaugural address. March 5, 1821 ; Richardson's

Messages, II. 88.

" The Government of the United States has been sincerely disposed to

perform towards both belligerents all the offices of hospitality enjoined

by humanity and the public law and consistent with their friendship

to both; but it can permit neither, under allegations of distress,

whether feigned or real, to perform acts incompatible with a strict

and impartial neutrality." (Mr. Clay, Sec. of State, to Mr. Obregon,

May 1, 1828, MS. Notes to For. Legs. IV. 22.
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The (xovernment of the United States having; recognized the exist-

ence of a civil war lietween Spain and Buenos Ayres and avowed a

determination to remain neutral between the j^arties, and to allow to

each the same rights of asylum and hospitality and intercourse, each

party is to be deemed a belligerent nation, having sovereign rights of

war, though the independence of the colony has not been acknowl-

edged by us. All captures made by each must be considered as having

the same validity, and all the immunities which may be claimed by

public ships in our ports, under the law of nations, must be considered

by the courts as e(]ually the right of each.

The Santissima Trinidad, 7 Wheat. 283.

The admission .of armed ships of a l)elligerent, whether men-of-

war or private armed cruisers, with their prizes, into the territorial

waters of a neutral for refuge, whether from chast» or from the perils

of the sea, is a cjuestion of mere temporary asylum, accorded in obe-

dience to the dictates of humanity, and to be regulated by specific

exigency. The right of asylum is, nevertheless, presumed where it

has not Ix^en previously denied.

CusliliiK. At. (Jen., 18.'>.''>. 7 Op. 122.

Privateers are not held as equally entitled with ships of war to the

right of asylum; and neutral nations not infrequently exclude them

from their ports.

Gushing. At. (len.. 18.").'>. 7 Op. 122.

2. LiMMATioN OK Stay and Sipi'lies.

§ 1315.

Under Article XVIT. of the treaty with France of 177S. tlie men-of-

war of the enemies of France were forbiddi'H to biiiig their |)rizes

into the ports of the United States, and a direction for the enforce-

ment of this obligation was embraced in the instructions to collectors

of customs of Aug. 4, 1703. But, with this excei)ti()n. belligerent

men-of-war were permitted to enter tiie ])orts of the United States

l)y the letter of Sept. 0, 1793, " whicli concedes to them our ports as

a refuge in case of necessity and a resort for comfort or convenience,

without limiting the time of their stay.''

Mr. Randolph, Sec. of State, to governor of Virginia. .Mav s. 17!t."». s MS.

Doni. Let. 174.

See. uIko. Mr. Uandolpli, Se<'. of State, to Mr. Ilaininond. Hritisli niiii..

May 8. Mi)r>, id. 177.

That the mlseonduet. however, of heili>;erent cruisers in neutral waters

will Justify the ordering theui to depart from sucli waters was
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affirmed by Mr. Jefferson in his proclamation of Nov. 19, 1807, order-

ing the departure of the British sciuadron from the waters of the

United States. (Am. State Papers, For. Rel. III. 23.)

August 15, 1861, Mr. Seward instructed Mr. Pike, at The Hague,
to represent to the Government of the Netherlands that the Dutch
authorities at Curasao had permitted the Confederate cruiser Sumter^

which Mr. Seward described as a " privateer," to enter that port and
take in 120 tons of coal and a quantity of provisions, besides showing

her other hospitalities. Mr. Seward intimated that a claim might

later be presented for damages " for so great a violation of the rights

of the United States,'' and directed Mr. Pike, besides asking for

explanations, to say that if the facts were as stated the United States

would expect the Dutch Government to disown the action of the

authorities at Curasao, cause the governor of the island to feel its

severe displeasure, and adopt efficient means to prevent the recurrence

of such proceedings.

An elaborate reply was made by Baron Van Zuylen, Dutch minister

of foreign affairs, September 17, 18G1. He pointed out that the

neutrality proclamation of the Netherlands prohibited the entrance

of privateers into Dutch ports, except in case of distress, but affirmed

that the Sumter was not a privateer, but a ship of war duly commis-

sioned by the government of the Confederate States. He then argued

at great length in favor of the right to grant asylum in such cases,

referring, among other things, to the asylum accorded by the Nether-

lands to the ships of John Paul Jones, whose surrender the British

Government demanded as pirates.

Mr. Seward, writing to Mr, Pike on the 17th of October, declared

that the Sumter " Avas, by the laws and express declaration of the

United States, a pirate," and protested against her receiving the

treatment of a man-of-war.

Baron Van Zuylen stated, on Oct. 29, 18G1, that in consequence of

Mr. Seward's representations, new" instructions had been given to the

governors of Curagao and Surinam; that these instructions applied

impartially to both parties to the conflict in the United States ; that

these instructions permitted men-of-war of the belligerents to sojourn

in the ports of the Dutch West Indies not more than 48 hours; and

that privateers, with or without prizes, remained excluded altogether,

except as before.

Mr. Seward, See. of State, to Mr. Pike, Aug. 15, 1861, Dip. Cor. 1861, 341

;

Baron Van Zuylen to Mr. Pike. Sept. 17, 1861, id. 352; Baron Van

Zuylen to Mr. Pilve, Oct. 15, 1861, ibid.; Mr. Seward to Mr. Pike,

No. 26. Oct. 17, 1861, id. 3C4 ; Baron Van Zuylen to Mr. Pike, Oct. 29,

1861, id. 369.

Mr. Seward wrote to Mr. Pike, Nov. 23, 1861 ;
" Felicitate the Govern-

ment of the Netherlands as we felicitate ourselves on the renewed
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auguries of good and cordial relations between friends too old to be

alienated thoughtlessly or from mere impatience." (Dip. Cor. 1861,

371.)

Special attention may be directed to the note of Baron Van Zuylen of

Sept. 17, 1861, as a singularly forcible and able discussion of the

question of asylum.

" Whereas on the 22d day of August, 1870, my proclamation was
issued [see infra, § 1319, p. 1007], enjoining neutrality in the present

war between France and the North German Confederation and its

allies, and declaring, so far as then seemed to be necessary, the

raspective rights and obligations of the l)elligerent parties and of the

citizens of the United States; and whereas subsequent information

gives reason to apprehend that armed cruisers of the belligerents

may be tempted to abuse the hospitality accorded to them in the

ports, harl)ors, roadsteads, and other waters of the United States, by

making such waters subservient to the purpo.ses of war:
" Now, therefore, I, Ulysses S. Grant, President of the United

States of America, do herein' proclaim and declare that any frequent-

ing and use of the waters within the territorial jurisdiction of the

United States by the armed vessels of either belligerent, whether pub-

lic ships or privateers, for the purpose of preparing for hostile opera-

tions, or as posts of observation upon the ships of war or privateers

or merchant vessels of the other belligerent lying within or being

about to enter the jurisdiction of the United States, must l)e regarded

as unfriendlv and offensive, and in violation of that neutrality which

it is the determination of this Government to observe ; and to the end

that the hazard and inconvenience of such apprehended i)ractices

may be avoided, I fnrther proclaim and declare that, from and after

the 12th day of Octolxr instant, and during the continuance of the

present hostilities between France and the North German Confedera-

tion and its allies, no ship of war or privateer of either belligerent

shall l^e permitted to make use of any port, harbor, roadstead, or

other waters within tlu' jurisdiction of the United States as a station

or place of resort for any warlike purpose, or for the purpose of

obtaining any facilities of warlike equipment; and no ship of war or

privateer of either iH'Uigeivnt shall 1m' permitted to sail out of or

leave any port, harbor, or roadstead, or waters subject to the juris-

diction of the United States from which a vessel of the other Indligercnt

(whether the same shall Im' a ship of war, a privateer, or a merchant

ship) .shall have previously departed, until after the expiration of

at lea.st twenty-four lH)urs from the departure of such last-nu'Utioned

ves.sel iM'Vond the jurisdiction of the United States. If any sliij) of

war or jirivateer of either Indligerent shall, after the time this

notification takes effect, enter any port, harbor, roadstead, or waters

of the United States, such vessel shall be re(iuired to dei)urt and to
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put to sea within twenty-four hours after her entrance into such port,

harbor, roadstead, or waters, except in case of stress of weather or

of her requiring provisions or things necessary for the subsistence

of her crew, or for repairs; in either of which cases the authorities

of the port or of the nearest port (as the case may be) shall require

her to put to sea as soon as possible after the expiration of such period

of twenty-four hours, without permitting her to take in supplies

bej'ond what may be necessary for her immediate use; and no such

vessel which may have been permitted to remain w'ithin the waters of

the United States for the purpose of repair shall continue within such

port, harbor, roadstead, or waters for a longer period than twent}'-

four hours after her necessary repairs shall have been completed,

iniless within such twenty-four hours a vessel, whether ship of war,

privateer, or merchant shij) of the other belligerent, shall have de-

parted therefrom, in which case the time limited for the departure of

such ship of war or privateer shall be extended so far as may be

necessary to secure an interval of not less than twenty-four hours

between such departure and that of any ship of war, privateer, or

merchant ship of the other belligerent which may have previously

quit the same port, harbor, roadstead, or waters. Xo ship of war or

privateer of either belligerent shall be detained in any port, harbor,

roadstead, or waters of the United States more than twenty-four

hours, b}^ reason of the successive departures from such port, harbor,

roadstead, or waters of more than one vessel of the other belligerent.

But if there be several vessels of each or either of the two belligerents

in the same port, harbor, roadstead, or waters, the order of their

departure therefrom shall be so arranged as to afford the opportunity

of leaving alternatel}^ to the vessels of the respective belligerents,

and to cause the least detention consistent with the objects of this

proclamation. No ship of war or privateer of either belligerent shall

be permitted, while in any port, harbor, roadstead, or waters within

the jurisdiction of the United States, to take in any supplies except

provisions and such other things as may be requisite for the subsist-

ence of. her crew, and except so much coal only as may be sufficient to

carry such vessel, if without sail power, to the nearest European port

of her own country; or in case the vessel is rigged to go under sail,

and may also be propelled by steam power, then with half the quan-

tity of coal which she would be entitled to receive if dependent upon

steam alone; and no coal shall be again supplied to any such ship of

war or privateer in the same or any other port, harbor, roadstead, or

waters of the United States, without special permission, until after

the expiration of three months from the time when such coal may
have been last supplied to her within the waters of the United States,

unless such ship of war or privateer shall, since last thus supplied,
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have entered a European port of the Government to which she

belongs."

President Grant's proclamation of Oct. 8, 1870, For. Uel. 1870, 48.

October 10. 1870. Sir Edward Thornton wrote to Earl Granville, enclosing

a c^jpy of the proclamation of the President of the United States of

the 8th of October, as to the treatment of armed vessels of the bellig-

erents in i>orts of the Unitetl States. Sir Edward Thornton said that

the issuance of this document had been instigated by the recent acts

of French ves.sels of war in the neighborhood of the port of New
York ; that French gun-lwats had lately mooretl at the entrance of

that port, and had .sometimes anchored outside, within three miles

of the c-oast. for the puipose of intercepting any North German
vessels which might leave New York, and i)articularly the German
steamers which, in constHiuentc of the termination of the blockade

of the German i>orts. had renewetl their voyages. On one occasion

the French gun-boat Latoiichc Trrrillc steame<l up the New York

bay, around the (ierman steamer Hcnnann, went qut again and

anchored outside. Recently a French frigate and two smaller

vessels of war had arriveil at New London, Conn., on the pretext of

requiring repairs. They remained there for some days. tlK)Ugh they

only had to repair some si)ars. which could have been done nearly as

well at sea as on shore. Rut from that itoint notice could be given

of the sailing of the (Jerman vessels from New York, and men-of-war

station«Hl at New r^onclon could easily intercept them. Mr. Fish, so Sir

Edward Thornton said, had told him that he had representtnl to the

French minister that, although he could not iH)sltively allege a viola-

tion of international law, he considered that the proceedings of

belligerent vessels of war In hovering about the eivtrance of a neutral

port, and as it were blockading it and making the neighborlu)od a

station for their observations, were contrary to cvistom. and were

unfriendly and uncourteous to the United State.-^. Mr. Fish addeil

that .Mr. Rerthcmy had written on the subje<-t to the French admiral,

who, in reply, had denied the fact of hovering about the iMtrt. or of

using the neighlKtrhoml as a station of observation, but confesstnl

that the proctHvling of the Lutoiirhr IWvillc. In entering the iKirt of

New York for the pur|>ose of observing the German steamer, was

lmproi>er. and that her ct)nunander had conseijuently been .severely

reproveil. Sir Edw^inl Thornton said tliat his Prussian colleague. In

expressing his satisfaction at tlu' issuance of the proclamation, had

made observations indicating that he maintained that by its pro-

visions merchant vessels were pndiiidttMl from exporting arms and

annnunition from the ports of the United States for the use <»f the

belligerents, and he feared that Raron (Jerolt might have telegraphinl

In that s«>nse to his Goveriuiient. lie did not f(H'l calUnl u|H)n to

question Raron (Jerolt's view of tlu' cas«». but c»)uld tlnd no expression

In the application which justititHl su<'h an lnter|)retatlon. IndtHMl.

Mr. Fish denl«Ml that it was intendiMl to convey any such meaning.

(«il Rr. & For. State PajK-rs. S7S.

»

The foregoinjr prochunation is incorporated, nmtatis niiilaniiis, in

the neutrality pnK'hunution issued by President H(M)s«'velt, Feb. 11.

HKH, on the outbreak of the war In'tween Russia and .Japan.

For. Rel. I'.HM, .'{-J.
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" The Pacific fleet, under Commodore George Dewey, had lain for

some weeks at Hongkong. Upon the colonial proclamation of neu-

trality" being issued and the customary twenty-four hours' notice

being given, it repaired to Mirs Bay, near Hongkong, whence it pro-

ceeded to the Philippine Islands under telegraphed orders to capture

or destroy the formidable Spanish fleet then assembled at Manila.'"

President McKinley, annual message, Dec. 7i, 1808, For. Rel. 1898, i.viir.

An incident of the early stages of the war between the United

States and Spain suggests the need of an amplification of the rule by

which a belligerent man-of-war is required, except in case of stress of

weather or of need of provisions or repairs, to leave a neutral port

within twenty-four hours after her arrival. On May 11, 1898, Cap-

tain Cotton, of the auxiliary cruiser Harvard, cabled from St. Pierre,

Martinique, to the Secretary of the Xavy that the Spanish torpedo-

boat destroyer Furor had touched during the afternoon at Fort de

France, Martinique, and had afterwards left, destination unknown,

and that the governor had ordered him not to sail within twenty-four

hours from the time of the Furor''s departure. At noon on the 12th

of May Captain Cotton was informed by the captain of the port at

St. Pierre that the Furor had about 8 a. m. again called at Fort de

France and w^ould leave about noon and that he might go to sea at

8 p. m. ; but that if he did not do so he Avould be required to give

the governor twenty-four hours' notice of his intention to leave the

port. On the same day Captain Cotton received information which

led him to telegraph to the Secretary of the Navy that he was closely

observed and blockaded at St. Pierre by the Spanish fleet, and that

the Spanish torpedo-boat destroyer Terror was at Fort de France.

Later Captain Cotton cabled that the Spanish consul protested

against his stay at St. Pierre, and that he had requested permission

to remain a week to make necessary repairs to machinery. Replying

to these reports, the Secretary of the Xavy telegraphed to Captain

Cotton as follows :
" Vigorously protest against being forced out of

the port in the face of superior blockading force, especially as you
were detained previously in the port by the French authorities

because Spanish men-of-war had sailed from another port. Also

state that United States Government will bring the matter to the

attention of the French Government. Urge the United States consul

to protest vigorousl}'." It proved to be unnecessary to take further

action. Captain Cotton's request for time was granted. The gov-

ernor showed no disposition to force him out of port, only requiring

twenty-four hours' notice of an intention to sail ; and the dangers to

which the Harvard seemed to be exposed soon disappeared. It may
be observed, however, that as the enforcement, under circumstances

such as were described, of the twenty-four hours' limit would con-
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stitute a negation of the admitted privilege of asylum it is not likely

that it would be held to be applicable in such a situation.

Naval Operations of the War with Spain, 383-389. 4()7^10.

During the war between the United States and Spain an interest-

ing question arose as to the U. S. S. Monocacy in China. By conunu-

nications of the Tsung-li yamen to Mr. Denl)y. United States minister

at Peking, of May 2 and May 0, 1808, official announcement was made
that the yamen had telegraphed the viceroys, governors, and taotais-

general of the Yangtze and maritime provinces to instruct their sub-

ordinates to observe the laws of neutrality. In the conununication

of the 9th of May it was stated that, in due observance of interna-

tional law, vessels of war of the Ix^lligerents would not be allowed to

" anchor in Chinese ports." In the proclamation of the taotai of

Shanghai, issued May 22, 1808, it was more j^recisely declared that

such vessels must not use Chinese-controlled waters and ports for

anchorage or fighting purposes, or anchor there for lading war sup-

plies; and that, should any such vessel enter a Chinese port, except

under stress of weather or for necessary food or repairs, it must not

remain over twenty-four hours. A question having arisen as to the

applicability of these provisions to the Monocdcf/, an antiquated ship

of war of light draft, which had, because of her adaptation to river

service, for years been kept in Chinese waters for the protection of

xVmerican citizens, the Government of the United States maintained

(1) that, as the circumstances of her long-continued eujployment and

her unfitness for service at sea rendered it apparent that her presence

was not connected with the war, she did not come within the ojx'ration

of rules designed to prevent the use of neutral waters as a l)ase of hos-

tilities, and (2) that the existence of war between the United States

and a third power could not deprive the former of tlie right to take

the custonuiry measures for the jjrotection of its citizens in China.

Mr. Day, Sec. of State, to Mr. l>«'n!).v. niin. to ("liina. No. 151KV .Tiiii*' 7.

18!»S. MS. Inst. Cliina, V. ."»tM!. 'V\\v Moiiocikii n>ni:iiiHHl in ("liiii.i.

For the pr<M-ianiatioM of tlw f.mtai of Sh:ui>;liai, s»t' rroohiuiatlaiis iiiul

Decrees during tlic W.-ir witii Spain, 18-20.

3. ItKPAiaH.

(1) <tK WAK IIAMACK I NADM ISSIBU:.

§ I.'MO.

The Buenos Ayrean j)rivate«'r J>iin<il put in at Bahimorc for the

purpos*^ of making repairs after an action at S4'!j with a Brazilian

cruis«»r. Undci' tlics<' cii-cumstances, the collector of custouis at Bal

timore was instructed: "Whilst vou will not fail to allow her the
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usual hospitality, and to procure the necessary refreshments, the

President directs that you will be careful in preventing any augmen-
tation of her force and her making any repairs not warranted by
law. With respect to the latter article, the reparation of damages
which she may have experienced from the sea is allowable, but the

reparation of those which may have been inflicted in the action is

inadmissible."

Mr. Clay, See. of State, to Mr. McCulloeh. April 7, 1828. 22 MS. Dom.
Let. 177.

See, to the same effect, Mr. Claj', Sec. of State, to Mr. Thompson, col-

lector at New York, April 9, 1828, 22 MS. Dom. Let. 178.

See. also. Sec. of State to At. Gen.. April 22, 1828, 22 MS. Dom. Let. 187;

Wirt, At. Gen.. May 3. 1828, 2 Op. 80.

June 3, 1905, three Russian men-of-war, the Aurora, the Oleg, and
the Zemtchug, after an engagement with the Japanese, sought asylum

at Manila. The commander of the squadron, Admiral Enquist,

stated that the Aurora and the OJeg were seriously damaged, and that

the Zemtchug was in bad condition; and he requested permission to

make repairs and to fill up with provisions and coal. On board the

.ships there were a hundred and thirty wounded men. Permission

was at once granted by the local authorities for the landing of a

number of these; and an examination was made by a United States

naval board of the condition of the ships. It was found that the

Aurora and the Oleg. which were seriously injured near the water

line, would require, respectively, thirty and fifty days to repair, while

the Zemtchug would require seven; and that none of them had coal

enough to steam. Admiral Enquist desired three thousand tons of

coal. The facts were immediately reported by the authorities in the

Philippines to the War Department and the Navy Department, by

which they were in turn counnunicated to the Department of State.

In a memorandum of June 5, 1905, Mr. W. L. Penfield, then solici-

tor of the Department of State, after referring (1) to Art. VI. of the

treaty of AVashington of Maj'^ 8, 1871, by which it is declared that a

neutral government is bound not to jjermit either belligerent to make
use of its ports or waters as the base of naval operations against the

other or for the purpose of renewal or augmentation of supplies of

arms and munitions of war or the recruitment of men; (2) to the

clause in the President's neutrality proclamation of Feb. 11, 1901,

limiting the stay of belligerent men-of-war to twenty-four hours,

except in certain cases; (3) to the similar clause in the British neu-

trality proclamation issued during the Spanish-American war; and

(4) to the clause in the neutrality rules promulgated by the Italian

Government in 1864, and again in 1898, forbidding the increase,

under pretext of repairs, of warlike force by belligerent ships, or the
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execution, under such pretext, of any work that could in any way add

to their fighting strength, expressed the opinion that the President's

proclamation of February 11. 1004, in what it said concerning repairs

of Ijelligerent ships, referred only to damage caused by the sea and

not to damage caused by war, and that, if the Russian ships were

permitted to renew their fighting strength, either by the restoration

of their guns or of their armor plate, or to rej)air any other damage
caused by the guns of the Japanese fleet, the neutral port in which

such things were allowed would l)ecome a naval arsenal for the !>ellig-

erent and a base of his hostile operations. lie adverted to the intern-

ment of the Kussian cruiser Leim at San Francisco, in the sum-

mer of 11)04, on the ground that the repairs which she required were

so extensive as to amount to a renovation of the ship, although in

that case there was no war damage to be repaired.

In conformity with the view taken in this memorandum, the Sec-

retary of the Navy on the same day telegraphed to Admiral Train,

conunanding the United States Asiatic Fleet, then at Cavite, that the

Russian vessels could not be allowed to repair war damages unless

interned, it being the policy of the Fuited States to restrict all bel-

ligerent operations in its ports. Admiral Train was instructed to

confer with Mr. AVright, governor-general of the Philippines, and if

he ap})roved to take charge of the vessels.

On the next day, June (>, the War Department instructed (iovernor

AVright to advise Admiral Enquist that as his ships were sntfeiing

from damage due to battle and as it was the policy of the Fnited

States to restrict all operations of belligerents in neutral ports, the

i*resident could not consent to any repairs unless the ships were

interned at Manila till the close of hostilities, (iovernor \\ right was

further directed, after notifying Admiral Fnquist of this conclu-

sion, to turn over the execution of the order to Admiral Train.

In reporting on flmie <» the execution .of these oi'dei's. (iovernor

Wi-ight stated that Admiral Fn<iuist. on being advised of the ruling

as to repairs, had expressed a wish to cable his govermnent on the

Mli)ject. and had asked whether he would be reijuiicd to put to sea

within twenty-four hours or would Ik' allowed to obtain coal and pio-

visions sufficient to take him to his neare-t poi't. The ship>. -aid

(iovern<»r Wright, luul lM*en allowed to tak« only l.'W) tons of coal for

use in the hari)or. and enough food supplies to last from day to day.

(iovernor Wright also stated that he had just received aafomrtlunica-

tion fi-om the Japan<'se consul at Maiiila calling attention to tin* fact

that three, Kussian war shi|)s had lu'en in the hail)or since the

night of June 3, and asking wln'ther the '24-hour limit would b«'

enforced. He had icplied that, in view of th<« condition of the >hij)s

and of their reijuest for coal antl repairs, he was awaiting instructions.
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With reference to this report the War Department, on the same

day, instructed Governor Wright that the President directed that

the 24-hour limit must be strictly enforced, and that the necessary

supplies and coal must be taken within- that time.

On June 9 Admiral Train reported that, as the Russian ships had

not left the harbor within the required 24 hours, he had notified

Admiral Enquist that the force inider his command must be con-

sidered as interned after June 8 at noon. Admiral Train stated that

disarmament was going on by removing the breech plugs, and that

the engines were sufficiently disabled for the purpose of internment

by limiting the coal supply. He added that Admiral Enquist, in

accordance with instructions of his government, had expressed his

v.'illingness to give his parole and the paroles of his officers and men
not to take any further part in the war.

June 19, 1905, the Russian ambassador at Washington inquired

whether the hospital ship Kostroma^ which had been ordered from

Shanghai to Manila, would be allowed to take wounded or sick offi-

cers and sailors from Admiral Enquist's vessels back to Russia on

their giving their paroles to take no further part in the war. A
similar inquiry was received from Admiral Train. The matter was

on June 20 brought to the attention of the Japanese legation, but on

the next day, before its answer was received, the Kostroma arrived at

Manila, and the President deemed it proper and humane to direct a

compliance with the Russian request, upon the officers and men giv-

ing their parole, in accordance Avith the assurance given in the

Russian ambassador's note. Meanwhile, the Japanese Government

instructed its legation to state that it Avould not object to any dispo-

sition which the United States might see fit to make of the subject.

June 20 Admiral Enquist, through the French consul, asked per-

mission to bring from Shanghai material other than munitions of

war for repairing his vessel, such as cordage, sail cloth, waste, and

oil for machinery, and other articles. Permission was granted by

the War Department, with the understanding that the vessels were

still to remain in internment.

June 24 Admiral Train inquired whether the hauling down of the

flag of the Russian ships was regarded as a necessary condition of

internment. The Department of State, on being consulted, 'advised.

June 28, that the internment of the ships did not take from them

their nationality, and that, although the hospitalit}' which the Rus-

sian ships enjoyed at Manila was limited by the exigencies of war
and the duties of the United States as a neutral, yet their internment

would not seem to deprive them of the mere privilege of flying their

national colors. Admiral Train was accordingly instructed that the

hauling down of the flag was " not considered a necessary condition

of internment."
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July 26, 1905, the Russian ambassador at Washington asked that

Sublieutenant Bertenson, of the Aurora, be allo^Yed to return to

Russia, on his parole not to take further part in the war. The
request, which appeared to be made as for a favor, was, with the

concurrence of the Japanese Government, granted. It soon appeared,

however, by a cable from Manila, that Sublieutenant Bertenson was
ill, and that Admiral Enquist had asked permission not only for him,

but for certain other officers, who also were ill, to return to Russia,

their physical condition requiring that they leave the climate of

Manila. Permission was. with the concurrence of the Japanese (Jov-

ernment, granted for their return to Russia on parole, it appearing

by the examination and report of the United States naval authorities

at Manila that they were ill. The permission embraced two lieuten-

ants and two sublieutenants.

Toward the end of July, 1905, the Russian (Tovernment aiuioiiiued

that it would detail Commander Bartsch to take conmumd of the

Au7'ora, in place of Captain legorieff, deceased. The naval authori-

ties at Manila were instructed to permit him. on his arrival, to take

conunand of the ship, and to obtain his parole under the same con-

ditions as were required of the officers of the other interned vessels.

October 7, 1905, the connnander of the United States naval forces

in the Philippines cal)le(l that Admiral En(juist had asked permission

for Shipbuilder Lohvitzky to return to Russia on parole for urgent

and satisfactory pei*sonal reasons. Under the conditions then exist-

ing, it Ix'ing assumed that a "shipbuilder" was not an active com-

batant, pennission was granted without obtaining the consent of the

Japanese Government.

October 1<S. 1905. Mr. Root, Secretary of State, referring to his

letter of the 14th of the month to the Secretary of the Navy advising

the latter that the (lovernment of the Ignited States had Ix'en offici-

ally notified of the ratification of the treaty of peace between Russia

and Japan by both (Jovernuients and that the Lena and her comple-

ment at San P^rancisco might lie releastnl, wrote to the Secretary of

the Navy that the same treatment might Ik' accorded to the Russian

war vessels and their complements at Manila or in Philippine waters.

Instructions were accordingly given to the United States naval

authorities in the Philippines, and witliin a few days the vessels

departetl.

Mr. .Morton, Soc of Navy, to Soc. of State. .Iuih' .'. I'.MCt; .MoiiioraiHliiin of

Mr. rnincliJ. Solicitor of I><'i'artmriit of Stat*'. .Tuiu> .".. 1!M».">: Mr.

Morton, Sfc. of .Navy, to S«t. of Stat«'. .]\\uo .'». liMC. : .Mr. Taft. S<t.

. of War, to Src. of Stat*'. .7nn»' ."». UNCI : .Mr. Oliv«>r. .\(t. S<'<-. of War. to

Se<-. of Stat«'. .hnu' li, 1!KC»; sann' to saino. .Inm- <;. 1!mi."i: s.mmu' to

Hame. «t)iili«l., .Iiinr <>. IJhi."; Mr. Darling. -V<t. Sim-, of .Navy. .Iiiin>

U. 11X».": .Mr. Taft, S«f. of War. to S«'<-. of Stat<'. .Jinu' !t. 1'.mi."i: Count

Cawlui, Uu»ttiau uiubuso., tu Mr. Loouiis, .\ct. Sec. uf Stati*. June ID.
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1905; Mr. Darling. Act, Sec. of Navy, to Sec. of State, June 19, 1905;

Mr. Ijoomis, Act. Sec. of State, to Mr. Takaliira. Japanese min.. No.

203, June 20, 1905 ; Mr. Looniis, Act. Sec. of State, to Mr. Hioki, Jap.

charge, June 21, 1905; Mr. Hioki, Jap. charge, to Mr. Loomis, June

22, 1905 ; Mr. Hay, Sec. of State, to Count Cassini, Russ. amb., No.

267, June 23, 1905; Mr. Peirce, Act. Sec. of State, to Sec. of Navy,

June 24, 1905; same to same, June 24, 1905; Mr. Darling, Act. Sec.

of Navy, to Sec. of State, confitl., June 24, 1905 ; Mr. Taft, Sec. of

War. to Sec. of State, June 20, 1905 ; same to same, June 24, 1905

;

Mr. Darling, Sec. of Navy, to Sec. of State, confld., June 24, 1905;

Mr. Pierce, Act. Sec. of State, to Sec. of Navy, June 28, 1905; Mr.

Bonaparte, Sec. of Navy, to Sec. of State, July 1, 1905 ; Baron Rosen,

Russ. amb., to Mr. Adee, Act. Sec. of State, July 20, 1905 ; Mr. Adee,

Act. Sec. of State, to Mr. Hioki, Jap. charge, July 27, 1905; Mr.

Hioki to Mr. Adee. July 28, 1905; Mr. Adee, Act. Sec. of State, to

Sec. of Navy, July 29, 1905; Mr. Adee, Act. Sec. of State, to Baron

Rosen, Russ, amb.. No. 5, July 29, 1905 ; Mr. Bonaparte, Sec. of Navy,

to Sec. of State, Aug. 2, 1905 ; same to same, Aug. 4, 1905 ; same
to same, July 28, 1905; Mr. Adee, Act. Sec. of State, to Sec, of

Navy, July 29, 1905; Mr. Adee, Act, Sec. of State, to Mr. Hioki,

Jap. charge, July 29, 19<15 ; Mr. Hioki to Mr. Adee, July 31, 1905;

Mr. Adee. Act, Sec. of State, to Sec. of Navy, Aug. 2, 1905 ; Mr, Adee,

Act. Sec. of State, to Baron Rosen, Russ. amb., Aug, 2. 1905 ; Mr.

Bonaparte, Sec. of Navy, to Sec. of State, Aug, 3, 1905 ; Mr, Adee

to Jap, charge, Aug. 8, 1905; Mr. Darling, Act, Sec. of Navy, to Sec,

of State, Sept. 19, 1905 ; Mr, Adee, Act, Sec, of State, to Baron

Rosen, Sept, 21, 1905; Mr, Adee, Act, Sec, of State, to Mr, Takaliira,

Jap, min,. Sept, 21, 1905; Mr. Adee, Act, Sec, of State, to Sec. of

Navy, Sept, 21, 1905: Baron Rosen, Russ, amb,, to Dept. of State,

July 27, 1905; Mr, Adee, Act, Sec, of State, to Sec, of Navy. July

31, 1905; Mr. Adee, Act. Sec. of State, to Mr, Hioki, Jap, charge.

No, 211, July 31, 1905 ; Mr. Bonaparte, Sec. of Navy, to Sec. of State,

Aug, 2, 1905; Mr, Adee, Act, Sec, of State, to Sec. of Navy, Aug. 7,

1905 ; ]Mr, Darling, Act, Sec, of Navy, to Sec, of State, Aug. 9, 1905

;

Mr. Bonaparte, Sec. of Navy, to Sec. of State, Oct. 7, 1905; Mr:

Bacon, Act. Sec. of State, to Sec. of Navy, Oct. 11, 1905; Mr. Bona-

parte, Sec. of Navy, to Sec. of State, Oct. 13, 1905; Mr. Root, Sec.

of State, to Sec, of Navy, Oct, 18, 1905 ; Mr, Bonaparte, Sec. of Navy,

to Sec. of State, Oct, 20, 1905; Mr, Darling, Act, Sec, of Navy, to

Sec, of State, Oct, 28, 1905; Mr, Root, Sec. of State, to Sec. of

Navy, Nov, 2, 1905 ; Mr, Root, Sec, of State, to Baron Rosen, Russ,

amb,, Nov, 2, 1905; MS, Dept, of State,

As to the case of the Lena, see infra, § 1317,

(2) ORDINARY damage: LIMITATIONS; INTERNMENT,

§ 1317.

The Spanish torpedo-boat destroyer Ternerario, which was re-

ported to have been sent down the coast of South America to inter-

cept the U. S. S. Oregon on her Avay around Cape Horn to Cuba, was

permitted by the Paraguayan Government to lie up during the war

at Asuncion, in a condition of disability unfitting her for service.
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On August 12, 1904, the Russian cruiser Askold and the Russian

torpedo-boat destroyer Grozovoi, which had escaped from Port Ar-

thur, arrived at Shanghai, where they sought to obtain repairs. On
the I7th of August they were visited by Chinese officials, who re-

ported that the repairs of the Grozovoi would consume eighteen

days and those of the Askold twenty-eight. On the 10th of August

the taotai notified the Russian consul-general that the vessels had

been in Shanghai seven days, and that he would require the Grozovoi

to leave within twenty-four hours and the AskoJd to comj^lete her

repairs within forty-eight hours, and to go out within twenty-four

thereafter. This demand the Russian consul-general refused. Mean-

while, the Standard Oil Company had asked jirotection for their

plant, near which the Askold lay, in case tiie latter should be

attacked by the Japanese. On the 20th of August the taotai wrote

to the senior consul and disclaimed further ivsponsibility for any-

thing that might happen. The consul-general of the United States

called a meeting of the consular body to consult what action the

neutral powers should take, ^^ean^vhile. he was instructed by his

Government that, although he was to i)r()test against any act endan-

gering neutral interests, he was not com|)etent. in union with the

consular body, to give effect to China's neutrality; that he was to

safeguard only, as far as possible, American neutial interests if

threatened, but was not to commit himself to any theory that the

United States could be called upon by (^hiiui or by the foreign consuls

to guarantee Chinese neutrality. At the same time, the American

minister at Peking was directed to use his influence to supj)<)rt the

Government of Ciiina in its demand foi" the neutraHty of its waters.

The taotai at Shanghai subsequently notified the Russian consul-

general that both boats must complete their rei)airs by noon of the

28d of August and leave immediately thereafter. Tlie Russian con-

sul-general again refused to comply with the taotai's demand, and,

as the repairs were Ixung executed by a British com|)any. over which

the taotai had no control, the latter applied to the British consul-

general, in order that the work might i)e stopped. Tiie British

consul-general, after consultation with the Russian consul-general,

gave notice that work worild stop on the 24th of .Vugust. On that

day the taotai received a disj)atch from (he Russian consul-general to

the effect that lK)th vess<'ls were to be disarmed. On the 27th of

August PriiK-e (^h'ing informc*! the .\merican ministei- at Peking

that the comnuinders of the Russian vess<'ls had agiced (o lower

their flags on the evening of the 2r)th of .Vugust : that (his was to be

considered as c(|uivalen( to disarmament, and that tlu' soldiers would

i>e withdrawn and (he sailoi's sent home, in accordance with the

precedent established in the case of the Mandjiir. Prince Ch'ing

further stated that a telegram had at once been sent to the taotai to
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see that this was carried out, with the result that there would be no

damage to the property of the Standard Oil Company or other

foreign interests at Shanghai.

For. Rel. 1904, 137-14G.

It appears that in the case of the Russian cruiser Askold and the

destroyer Grosoooi the Japanese Government on the 19th of August

notified Peking that the Russian ships should be required to leave

Shanghai, either immediately or, if necessary, after two days' repairs

to make them seaworthy; and that, if they were unwilling to leave

Shanghai, they should be disarmed without making any repairs and

detained in port till the conclusion of the war. In the event of

China's failure to enforce either of these three alternatives, the

flapanese (jovernment reserved the right to take such self-protective

jneasures as it might deem necessary, reponsibility for the conse-

quences to rest with China. Subsequently, in view of the difficult

position of the Chinese Government, Japan consented to a delay till

the 21st of August; and when the Chinese Government granted on

the 23d of August an extension for repairs and for the departure of

the ships till noon of the 28th, the Japanese Government again

protested.

For. Rel. 1904, 42G.

In connection with the arrival at Shanghai of the Russian cruiser

Askold^ the American consul-general was instructed that he was not

to commit himself to any theory that the United States could be called

on by China or by the foreign consuls to guarantee Chinese neutrality;

that he was to safeguard only, as far as possible, American neutral

interests if threatened, and to avoid all indications of general policy,

and that the utmost circumspection was required.

Mr. Adee. Act. Sec. of State, to Mr. Conger, niin. to China, tel., Aug. 23,

1904, For. Rel. 1904, 137.

The American minister at Peking was at the same time directed to use

his influence to support the Chinese Government in its demand for

the neutrality in Chinese waters, since an abuse of her neutrality

by one of the belligerents would naturally provoke reprisals by the

other. (Mr. Hay, Sec. of State, to Mr. Conger, tel., Aug. 2G, 1904,

For. Rel. 1904, 137.)

In August, 1904, Dr. von Miihlberg, imperial acting secretary of

state for foreign affairs, stated that the Russian ships which had

taken refuge at Tsingtau, including the battle ship Cesarevitch and

three torpedo boats, had been disarmed by the German authorities

and would not be allowed to repair. Dr. von Miihlberg remarked

that the principles of international law with regard to the repair

of belligerent ships in neutral ports were very difficult of application,
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but that, while it could not be laid down that Germany would under

no circumstances allow belligerent ships to repair In her ports, it

had been decided in the present instance not to allow it to be done,

and that he had reason to believe that the British Government would
act in a similar case as the German (iovernment had done. As to

the officers and men l^elonging to the Russian ships, and numbering

about 1.000, the Japanese Government had l)een asked whether it

objected to their being sent to Russia under proper safeguards.

Mr. Dmlgo. chargo at Berlin, to Mr. Hay, Sec. of State, No. 440, Aug. 17,

1904, For. Rel. 1004, 323.

September. 13, 1904, the Russian ambassador and the Japanese

minister at Washington both advised the Department of State of the

arrival at San Francisco of the Russian transport or auxiliary

cruiser Lena^ with a crew of 500 men and an armament of 27 quick-

firing guns. The Russian ambassador stated that the vessel was in

an unseaworthy condition, and asked that she might receive all aid

compatible with neutrality. The Japanese minister asked that '' ap-

propriate measures " be taken. On September 14 the Russian am-

bassador was advised that if the vessel was repaired, only such bare

repairs could be allowed as might be neces.sary to render the ves.sel

seaworthy and enable her to reach the nearest homo port, and that

even such repairs could be permitted only on condition that they

should not prove to be too extensive; that an inspection made by

United States officers at San Francisco showed that the repairs asked

for included a complete outfit of new boilers and the reconstruction

of engines, which would consume at least four or five months, or,

according to the captain's estimate, eight months, and amount to a

renovation of tlie vessel. It was declared that this could not be

allowed with a due regard to neutralit}'. and an immediate answer

was desired as to whether the Russian Government preferred to have

the limited repairs made or to have the vessel laid up at the Mare
Island Navy-Yard. On the 15th of September the Russian ambassa-

dor asked for a dehiy of forty-eight liours, in order that he might

receive the instructions of his (iovernment, but he was advised in

reply that the captain of the Lena had informed the American naval

authorities at San Francisco that the ship. l)eing unseaworthy. must

disarm, and had asked that slie 1m' aUowed to make needed repairs.

In vi<>w of this formal a])plication of the captain of tl>e vessel, the

President, on the afternoon of the 15th of Sei)tenib<'r. issued an order

directing that the L(mi Ik- taken into custody by the naval authorities

of the Fnited States and disarmed under the following conditions:

( 1 ) That the vessel Ih- taken (o the Mare Island Navy- Yard and there

disaruie<l by removal of suiall guns, breechblocks, small arms, ammu-
nition, and ordnance stores, and such other disnnintlement as might

II. Doc. 551— vol 7 r,4
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be prescribed fjy the commandant of the navy-yard; (2) that the

captain of the Lena, should give a written guarantee that she should

not leave San Francisco till peace had been concluded, and that the

officers and crew should be paroled not to leave San Francisco till

some other understanding as to their disposal might be reached be-

tween the United States and both belligerents; (3) that, after dis-

armament, the vessel might be removed to a j^rivate dock for such rea-

sonable repairs as would make her seaAvorthy and preserve her in

good condition during detention, or be so repaired at the navy-yard,

should the Russian commander so elect, and that while at the private

dock the commandant of the navy-yard should have the custody of

the ship, and that the repairs should be overseen by an 'engineer offi-

cer to be detailed by him; (1) that the cost of repairs, of private

docking, and of maintenance of the ship, officers, and crew while in

custody should be borne by the Russian Government, but the berthing

at Mare Island and the custody and surveillance of the vessel by the

United States; (5) that the vessel, when repaired, if peace had not

then been concluded, should be taken back to Mare Island and there

held in custody till the end of the war. The Russian ambassador

expressed the adherence of his Government to these conditions, but

asked that the officers and crew of the vessel, except 5 officers and 100

seamen, who were necessary for her care, might be permitted to leave

the United States. The Japanese Government, on the other hand,

asked that all the officers and crew be detained in the United States

till the termination of hostilities. The President decided that it

would not be consistent with neutrality to grant the request for the

repatriation of any of the officers or crew of the Lena, unless both the

l>elligerents agreed to it. Without such an agreement he regarded the

position of the men as being identical in principle with that of a

military force entering neutral territory and there necessarily held

by the neutral.

December 10, 1904, the Russian ambassador asked that the captain

and crew of the Lena might be permitted to celebrate the name day

of the Emperor on the 19th of the month, by hoisting the national

flag over the vessel, dressing the ship, and firing the imperial salute.

The United States assented to the display of the national standard

and the dressing of the ship, but found it impracticable to agree to

the firing of the salute, in vieAv of the fact that, as the Lena was not in

commission, but was lying in a friendly port completely disarmed and

in the custody of the United States till the end of the war, her char-

acter as a w'arship, including the function of saluting and the right

to receive salutes, was in abeyance.

For. Rel. 1904, 428-430, 78r)-790.

See, particularly, Mr. Adee, Act. See. of State, to Count Cassini, Russian

amb., tels., Sept. 14 and 15, 1904; Mr. Loomis, Act. Sec. of State, to
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Count Cassini, Sept. 24, 1904; Mr. Hay, Set-, of State, to Count

Cassini. No. 2.'52, Dec. 14, 1!X)4; For. Rel. lfX)4, 785-78r>, 787, 788, 789.

" It shall 1)0 lawful for the President, or such person as he shall

empower for that purpose, to employ such part of the land or naval

force.s of the United States, or of the militia thereof, as shall be

necessary to compel any foreign vessel to depart the United States

in all cases in which, by the laws of nations or the treaties of the

United States, she ought not to remain within the United States."

Sec. 5288, Revised Statutes.

(3) INTERNMENT OF FUGITIVE TROOPS.

§ 1318.

Although a neutral must not lend his territory for purposes of war,

he may receive a beaten army or individual fugitives, provided he

disarms them and does not allow them again to engage in the war.

But as he can not be expected to provide for them himself, and as to

require either iKdligerent to pay for their support would be indirectly

aiding the other, *' perhaps the ecjuity of the case and the necessity of

precaution might both l)e satisfied by the release of such fugitives

under a convention between the neutral and belligerent states, by

which the latter should undertake not to employ them during the

continuance of the war."

Hall. Int. Law, (;.">(•; ,'>tli ed. 02(5.

AMien Ix'lligerent troops, in order to escape the other l)elligerent,

take refuge in neutral territory, if they do not lay down their arms

they should l)e c()mj)elled to do so by the neutral sovereign. In such

case they are protected by the law of nations from the opposing bellig-

erent. This, it is true, is contested by Bynkersh(H'k. " But Bynker-

sho(>k is not supported by the practice of nations. Some writers on

public law maintain the sounder doctrine, that when the flying enemy

has entered neutral territory, he is placed innnediately under the

protection of the neutral |)ower, and that there is no exception to the

rule that every voluntary entrance into neutral territory, with hostile

purposes, is absolutely unlawfid. The (Jovernment of the United

States has invariably claimed the al)solute inviolation of neutral

territory."

2 Halleck's Int. Law CM o<l.. I.y Hakor). 118.

"Article LVII. A neutral State which receives in its territory

tr(X)ps Indonging to tlic belligerent armi<'s shall inteiii tlu-m. as far

as possible, at a distance from the theatre of war.
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"• It can keep them in camps, and even confine them in fortresses

or locations assigned for this purpose.

" It shall decide whether officers may be left at liberty on giving

their parole that they will not leave the neutral territory Avithout

authorization.

"Article LVIII. Failing a special Convention, the neutral State

.shall supply the interned with the food, clothing, and relief required

by humanity.

"At the conclusion of peace, the expenses caused by the internment

shall be made good.

"Article LIX. A neutral State may authorize the passage through

its territory of wounded or sick belonging to the belligerent armies,

on condition that the trains bringing them shall carry neither com-

batants nor war material. In such a case, the neutral State is bound
to adopt such measures of safety and control as may be necessary for

the purpose.

" Wounded and sick brought under these conditions into neutral

territory by one of the belligerents, and belonging to the hostile

party, must be guarded by the neutral State, so as to insure their not

taking part again in the military operations. The same duty shall

devolve on the neutral State with regard to wounded or sick of the

other army who may be committed to its care.

"Article LX. The Geneva Convention applies to sick and wounded
interned in neutral territory."

Convention respecting the Laws and Customs of War on Land, signed

at The Hague, July 29, 1899, Annex. Regulations, Section IV., on the

Internment of Belligerents and the Care of the Wounded in Neutral

Countries, 32 Stat. II. 1824.

VI. ENFORCEMENT OF NEUTRAL DUTIES.

1. Proclamations.

§ 1319.

" Whereas it appears that a state of war exists between Austria,

Prussia, Sardinia, Great Britain, and the United Netherlands of the

one part, and France on the other, and the duty and interests of the

United States require, that they should with sincerity and good faith

adopt and pursue a conduct friendly and impartial toward the bellig-

erent powers:
" I have therefore thought fit by these presents to declare the dis-

position of the United States to observe the conduct aforesaid toward

these powers respectively ; and to exhort and warn the citizens of the

United States carefully to avoid all acts and proceedings whatsoever,

which may in any manner tend to contravene such disposition.
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"And I do hereby also make known, that whosoever of the citizens

of the United States shall render himself liable to punishment or

forfeiture under the law of nations, by committing, aiding, or abetting

hostilities against any of the said powei-s, or by carrying to any of

them those articles which are deemed contraband by the modern usage

of nations, will not receive the protection of the United States,

against such punishment or forfeiture; and further, that I have given

instructions to those officers, to whom it belongs, to cause prosecutions

to be instituted against all persons, who shall, within the cognizance

of the courts of the United States, violate the law of nations, with

respect to the powers at war, or any of them.''

President Washington's Neutrality Proclamation, April 22, 179,3. Am.
State Pai)ei-s, For. Rel. I. 140.

See Moore, Int. Arbitrations, I. 310 ; V. 440G.

" I particularly recommend to your consideration the means of preventing

those aggressions by our citizens on the territory of other nations,

and other infractions of the law of nations, which, furnishing just

subject of complaint, might endanger our i)eace with them." ( Presi-

dent Washington, annual address to Congress, Nov. (5. 175)2. liichard-

s<jn*s Messages. I. 128.)

" You may on every occasion give assurances, which cannot go beyond the

real desires of this country, to preserve a fair neutrality in the i>res-

ent war, on condition that the rights of neutral nations are resiK'cted

in us as they have been settletl in modern times either by the express

declarations of the powers of Euroi>e, or their adoption of them on

particular occasions. From our treaties with France and Holland,

and that of Englaikl and Franc-e, a very clear and simple line of con-

duct can \^e marked out for us, and I think we are not unreasonable

in exi)ecting that England will recognizvi towards us the same prin-

ciples which she has stipulated to recognize towards France in a state

of neutrality." (Mr. .Jefferson. Sec. of State, to Mr. Piuckney, min.

to England, April 20. 17J«. MS. Inst. V. States Ministers. I. 272.)

"The public papers giving us reas<m to believe that the war is lK»coming

nearly general in Euro|>e, and that it has already involved nations

with whi<-h we are in daily habits i>f ct)nmierce and friendship, the

President has thought it i»roper to issue the proclamation of which I

Inclose you a <'opy, in order to mark out to our citizens tlu' line of

(•onduct they are to pursue. That this intimation, however, might

not work to their pn'judice, by being productnl against them as c»)n

elusive evidence of their knowltnlge of the e.\isten(v of war and of the

nations engageil in it, in any case where they might be drawn into

ourts of justic<' for acts dime wfthout that knowletlge, it has iM'en

thought nei'essary to write to the re|)resentatives of the belligerent

IHJwers here the letter, (»f which a copy is also inclosiHl. reserving to

our citizens th«)se inuuunlties to which they are entitUnl till authentic

information shall Ih> giv«'n to our (Jovernment by the jtarties at war,

and Ik» thus <-omnuinicat(Hl with <lue certainty to our citizens." (Mr.

Jefferson, ,S<'c. of .State, to Messrs. .Morris, Pinckney, and Short, .Vpr.

2(J, 1793, MS. Inst. U. States Ministers, I. 275.)
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See, to the same effect, Mr. Jefferson, Sec. of State, to the " Ministers o£

France and Great Britain and the President of the United Nether-

lands," April 28, 1793, 5 MS. Doni. Let. 92.

"You have niost perfectly seized the original idea of the proclamation.

When first proposed as a declaration of neutrality, it was opposed,

first, because the Executive had no power to declare neutrality. Sec-

ond, as such, a declaration would be premature, and would lose us

the benefit for which it might be bai'tered. It was urged that there

was a strong impression in the minds of many, that they were free to

join in the hostilities on the side of France. Others were unap-

prised of the danger they would be exi)osed to in carrying contra-

band goods, etc. It was, therefore, agreed that a proclamation should

issue, declaring that we were in a state Of peace, admonishing the

people to do nothing contravening it, and putting them on their

guard as to contraband. On this ground, it was accepted or acqui-

esced in by all, and E. R., wlio drew it, brought it to me, the draft,

to let me see there was no such word as neutrality in it. Circum-

stances forbid other verbal criticisms. The public, however, soon

took it up as a declaration of neutrality, and it came to be considered

at length as such. . . . With respect to our citizens who had

joined in hostilities against a nation with whom we are at peace the

subject was thus viewed. Treaties are law. By the treaty with Eng-

land, we are in a state of peace with her. He who breaks that

peace, if within our jurisdiction, breaks the laws, and is punishable

by them. And if he is punishable, he ought to b^ punished, because

no citizen should be free to commit his country to war." (Mr. Jef-

ferson to Mr. Monroe, July 14, 1793, 2 Randall's Life of Jefferson,

167.)

See, also, Mr. Jefferson, Sec. of State, to Mr. Morris, min. to France, Aug
IG, 1793, Am. State Papers, For. Rel. I. 1G7; Jefferson to Madison.

June 23, 1793, 3 Rives's Madison, 325.

The issuance of the proclamation gave rise to animated discussions both

as to the nature of the act and as to the President's constitutional

powers. Hamilton, under the name of Pacificus, ai'gued that all

treaty-making and war ix)wers belong to the Executive, except so far

as limited by the Constitution, while Madison, under the name of

Helvidius, contended that such ix)wers should be exercised by meang
of laws, which should be enacted by the legislature and enforced by

the Executive. (1 Madison's Writings, (;i4 et seq.) As to this dis-

cussion, see 3 Rives's Madison, 354, 355 ; 4 Hildreth's Hist, of the

Unitetl States, 429.

" Of the great trading nations, America is almost the only one that has

shown consistency of principle. The firmness and thorough under-

standing of the laws of nations, which during this war [growing

out of the French Revolution] she has displayed, must for ever rank

her high in the scale of enlightened communities." (Ward's Rights

and Duties of Neutrals, cited in Bemis's American Neutrality, 28.)

A collection of the laws, decrees, and circulars of various govern-

ments in relation to neutrality may be found in the papers sub-

mitted by the United States to the Geneva tribunal. By a circular

of the Department of Slate of June 21, 1898, the diplomatic repre-

sentatives of the United States were directed to obtain and report
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any later laws or regulations of the governments to which they were

accredited on the subject of neutrality, as well as any cases that had
arisen under such laws and regulations, and particularly any action

taken in regard to the sale or delivery of arms and munitions of

war and other contraband, and the sale or delivery of ships, to bel-

ligerents. The proclamations and defcrees issued by neutral govern-

ments as well as by the belligerents during the war between the

United States and Spain were collected and published by the Bureau

of Foreign Commerce of the Department of State in a pamphlet

entitled "Proclamations and Decrees during the War with Spain:

Washington, Government Printing Office, 1891)." A portion of this

pamphlet is printed in the Foreign Relations of the United States

for 1898, pages 841-901.

For resixmses to the circular of June 21, 1898. see the following manu-
script dispatches

:

Mr. Buchanan. luin. to the Argentine Repuhlic. No. 584, Dec. 1, 1898,

enclosing a reiK)rt prejiarwl l»y Mr. Fraui.-ois S. Jones, sec. of lega-

tion. This reix»rt stated that there were no .Vrgentine neutrality

laws ; tliat the question of enacting siu-h laws had l)een agitated in

the congress, but that none liad been adopted. \u investigation of

the diplomatic relations of tlie country since lS7o showetl few cases

Involving questions of neutrality, and such as were disc-overetl wei'e

embraced in the report.

Mr. Storer. min. to Belgium, No. 140, Sept. 14, 1898. The Belgian foreign

office statetl that no law had l)een enactetl by that t-ountry since

1870. It is the practice of the Belgian (Jovernment. when foreign

powers are at war, to publish in tl»e otlicial journal a notice of the

fact, calling attention to article VIH of the penal code.

Mr. Wilson, mln. to Chile, to Mr. Day, Se<-. of State. Sept. 8. 1898. enclos-

ing copy of a note from the Chilean minister of foreign relations of

Aug. 2t), 1898. saying that that (}t)vernment " has never taken any

steps regarding neutrality, nor has any (juestlon ari.sen regarding this

subject " since 1870.

Mr. Allen, mln. to Corea. to Mr. Day. No. 129. July 2t>. 18,98. reix>rting

that Corea had enacted no laws or regulations :ilTe<'ting n«>utrality.

except iK'rhaps the instructions that were given to the |M>rt authori-

ties during the war iR'twtH'n the Cnlttnl States and Spain.

Mr. Sampson, min. to K<'uador, No. "•.*{. .\ug. <». lSt»8. reporting that nothing

could Ik" found in Kcuador on the subje<-t of neutrality slnc-e 1870.

Mr. Kockhill. min. to c;^^?*^. .\o, .'>, .\ug. 24, 189.8, conveying a similar

reix>rt with regard to that country.

Mr. Hunter, mln. to (Juatemala. No. 81, Aug. 4. 189.S, enclosing a transla-

tion of a note of the (inatemalan minister of foreign affairs of July

27, 1898, stating that (Imitemala bad no sinviul law on the subjist <»f

neutrality, but was gov«'rne«l In such matters by the principles of

International law.

Mr. Buck, min. to Japan. July 20, 1898, saying that be bad found no laws

or regulations in that country since 1870. autl that no ipu»stlc»ns

appeared to have arisen as to the sale or delivery of cx)utraband or of

ships.
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Mr. Clayton, min. to Mexico, No. 517, July 13, 1898, reporting that articles

1090 and 1091 of the Mexican penal code embraced all the legislation

of Mexico on the subject of neutrality, and that no eases had arisen

growing out of the violations of those articles. By article 1090,

" any Mexican who, by acts not authorizetl nor approvetl by the Gov-

ernment, provokes a foreign war, or gives cause for declaring such

war, or exposes Mexicaits thereby to suffer oppressions or reprisals,

shall be punished by four years' imprisonment." By article 1091,

" any official who, in discharge of public functions, compromises tl>e

faith or dignity of the Republic shall suffer four years' imprison-

ment ; but if the crime be committed in the exercise of diplomatic or

c-onsular functions the punishment shall be doubled."

Mr. Newel, min. to the Netherlands, Oct. 11, 1898, enclosing circulars

issued by the Dutch Government in 1877, 1894, and 1897, together

with an extract from the penal code. By this extract it appears that

any person " who, during a war in which the Netherlands are not

concerned." intentionally commits any act by which the neutrality of

the State is endangered, or intentionally infringes any special order

issuetl by the Government with a view to the maintenance of its

neutrality, is punishable with imprisonment not exceeding six years.

Mr. Finch, minister to Paraguay, Sept. 22, 1898, reporting that the only

special measure ever adopted by that Government with regard to

neutrality was the decree of Dec. 21, 18G5, prohibiting the sale in

Paraguayan ports of prizes that might be taken by the Chilean or

Spanish forces, which were then at war.

Mr. Dudley, min. to Peru, July 21, 1898, enclosing copies of decrees issued

by the Peruvian Government on October 24 and 31, 1870, during the

Franco-German war.

Mr. Townsend, min. to Portugal, Sept. 20, 1898, reporting that no laws or

declarations of neutrality had been issued by Portugal since 1870,

except the declaration issued in 1898 with reference to the war
between the United States and Spain, and that the only case which

had arisen under the Portuguese regulations governing neutrality

was that of the Prussian man-of-war Ai-coua, which made a long

stay in the waters of the Azores in 1870 on the ground of asylum.

Mr. Townsend's dispatch encloses a copy of the entire con"esiX)ndence

made from the archives of the Portuguese foreign office, together

with a translation. The case involved disputed questions of fact as

well as of law.

Mr. Rockhill. min. to Servia. No. 15, Aug. 11, 1898. reporting that since

1877, when Roumania formally declared its independence, no special

laws or regulations on the subject of neutrality had been made.

Mr. King, min. to Siam, Aug. 19, 1898. reporting that there were no special

laws or regulations on the subject of neutrality in that country.

Mr. Thomas, min. to Sweden and Norway, June 13, 1899, enclosing copies

of Swedish ordinances of April 8, 1854, September 13, 1855, June 21.

1856, and July 29, 1870 ; and a Norwegian ordinance of March 7, 1864.

Mr. Leishman, min. to Switzerland, July 7, 1898, transmitted a note of the

Swiss Government of July 6, 1898, stating that there were no new
laws or regulations in that country concerning neutrality since 1870.

As to the neutrality proclamations issued by various powers on the

outbreak of the Russo-Japanese war, see For. Rel. 14.
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'* Whereas a state of war unhappily exists between France, on the

one side, and the North German Confederation and its allies, on the

other side; and whereas the United States are on terms of friendship

and amity with all the contending powers, and with the persons

inhabiting their several dominions: and whereas great numbers of

the citizens of the United States reside within the territories or

dominions of each of the said l)elligerents, and carry on commerce,

trade, or other business or pursuits therein, protected by the faith of

treaties; and whereas great numbers of the subjects or citizens of

each of the said belligerents reside within the territory or jurisdiction

of the United States, and carry on commerce, trade, or other busi-

ness or pursuits therein ; and whereas the laws of the United States,

without interfering with the free expression of opinion and sym-

pathy, or with the open manufacture or sale of arms or munitions of

war, nevertheless impose upon all persons who may Ix' within their

territory and jurisdiction the duty of an impartial neutrality during

the existence of the contest

:

'• Now, therefore, I, Ulysses S. Grant, President of the United

States, in order to preserve the neutrality of the United States and of

their citizens and of persons within their territory and jurisdiction,

and to enforce their laws, and in order that all persons, i)eing warned

of the general tenor of the laws and treaties of the United States

in this behalf, and of the law of nations, may thus Ik? prevented from

an unintentional violation of the same, do hereby declare and pro-

claim that by the act passed on the "JOth day of April, A. I). 1818,

conmionly known as the ' neutrality law,' the following acts are for-

bidden to be done, under severe penalties, within the territory and

jurisdiction of the United States, to wit:

•* 1. Accepting and exercising a conunission to serve either of the

said l)elligerents by land or by sea against the otlicr bclligcrenl.

"2. Enlisting or entering into the service of either of th«' s:nd

belligerents as a soKlier. or as a nuirine. or seaman on bcr.ird of :iny

vess«»l of war, letter of manjue, or privateer.

" H. Hiring or n-taining another person to enlist or entei- himself

in the service of either of the saitl l)elligerents as a soldier, oi- as a

marine, or seaman on board of any vessel of war. letter of nian|ue. or

privateer.

"4. Hiring another person to go l)eyond the limits or jurisdietion

of the United States with inttMit to 1m' «'nlisted as aforesaid.

''5. Hiring another person to go l>eyond the limits of the I'niteil

States with the intent to Ik» entered into servitv as aforesaid.

''
(). Retaining another person to go iM'yond the limits of the I'nileil

States with int«'nt to Im' enlisted as afon>said.

" 7. Retaining another |>erson to go lx\vond the limits of the Tnited

States with intent to be entered into service as aforesaid. (But th«
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said act is not to be construed to extend to a citizen or subject of

either belligerent who, being transiently within the United States,

shall, on board of any vessel of war, which, at the time of its arrival

within the United States, was fitted and equipped as such vessel of

war. enlist or enter himself or hire or retain another subject or citi-

zen of the same belligerent, who is transiently within the United

States, to enlist or enter himself to serve such belligerent on board

such vessel of war, if the United States shall then be at peace with

such belligerent.)

" 8. Fitting out and arming, or attempting to fit out and arm, or

procuring to be fitted out and armed, or knowingly being concerned

in the furnishing, fitting out, or arming of any ship or vessel with

intent that such ship or vessel shall be employed in the service of

either of the said belligerents.

'' 9. Issuing or delivering a commission within the territory or

jurisdiction of the United States for any ship or vessel to the intent

that she may be employed as aforesaid.

" 10. Increasing or augmenting, or procuring to be increased or

augmented, or knowingly being concerned in increasing or augment-

ing the force of any ship of war, cruiser, or other armored vessel,

which at the time of her arrival within the United States w^as a

ship of war, cruiser, or armed vessel in the service of either of the said

belligerents, or belonging to the subjects or citizens of either, by

adding to the number of guns of such vessels, or by changing those

on board of her for guns of a larger caliber, or by the addition thereto

of any equipment solely applicable to war.

"11. Beginning or setting on foot or providing or preparing the

means for any military expedition or enterprise to be carried on from

the territory or jurisdiction of the United States against the terri-

tories or dominions of either of the said belligerents.

"And I do further declare and proclaim that by the nineteenth

article of the treaty of amity and commerce which was concluded

between His Majesty the King of Prussia and the United States of

America, on the 11th day of July, A. D. 1799, which article was

revived by the treaty of May 1, A. D. 1828, between the same parties,

and is still in force, it was agreed that ' the vessels of war, public and

private, of both parties, shall carry freely, wheresoever they please,

the vessels and effects taken from their enemies, without being obliged

to pay any duties, charges, or fees to officers of admiralty, of the

customs, or any others; nor shall such prizes be arrested, searched,

or put under any legal process, w'hen they come to and enter the ports

of the other party, but may freely be carried out again at any time

by their captors to the places expressed in their commissions, which

the commanding officer of such vessel shall be obliged to show.'
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"And I do further declare and proclaim that it has been officially

communicated to the Government of the United States by the envoy

extraordinary and minister plenipotentiary of the North German
Confederation, at Washington, that i^rivate property on the high seas

Avill be exempted from seizure by the ships of His Majesty the King
of Prussia, without regard to reciprocity.

"And I do further declare and proclaim that it has been officially

communicated to the Government of the United States by the envoy

extraordinary and minister plenipotentiary of His Majesty the

Emperor of the French, at Washington, that ordei-s have been given

that, in the conduct of the war, the connnanders of the French forces

on land and on the seas shall scrupulously observe toward neutral

powers the rules of international law, and that they shall strictly

adhere to the principles set forth in the declaration of the congress

of Paris of the 16th of April, 185(), that is to say: 1st. That priva-

teering is and remains abolished. 2d. That the neutral flag covers

enemy's goods, with the exception of contraband of war. 8d. That
neutral goods, with the exception of contraband of war, are not

liable to capture under the enemy's flag. 4th. That blockades, in

order to be binding, must be effective, that is to say, maintained by a

force sufficient really to prevent access to the coast of the enemy: and

that, although the United States have not adhered to the declara-

tion of 1850, the vessels of His Majesty will not seize enemy's j)rop-

erty found on board of a vessel of the United States, provided that

property is not contraband of war.

"And I do further declare and proclaim that the statutes of the

United States and the law of nations alike require that no jierson

within the territory and jurisdiction of the United States shall take

part, directly or indirectly, in the said wai\ but shall remain at i)eace

with each of the said belligerents, and shall maintain a strict and

impartial neutrality, and that whatever privileges shall be accorded

to one lK»lligerent within the ports of tiie United States shall be in

like manner accorded to the other.

"And I do hereby enjoin all the good citizens of the United States,

and all persons residing or being within the territory or jurisdiction

of the United States, to observe the laws tliereof, and to connnit no

act contrary to the provisions of the said statutes, or in violation of

the law of nations in that In^half.

"And I do herel)y warn all citizens of the United States, and all

persons residing or Ix'ing within their territory or jurisdiction, that,

while the free and full expression of sympathies in public and |)ri-

vate is not restricted by the laws of the United States, military force-

in aid of either IwUigerent cannot lawfully be originated or (trgan-

ized within their jurisdiction; and that while all persons may law-
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fully, and without restriction, by reason of the aforesaid state of

war, manufacture and sell within the United States arms and muni-

tions of war, and other articles ordinarily known as ' contraband of

war,' yet they cannot carry such articles upon the high seas for the

use or service of either belligerent, nor can they transport soldiers

*.ind officers of either, or attempt to break any blockade which may
be lawfully established and maintained during the war, without

incurring the risk of hostile capture, and the penalties denounced bj'^

the laAV of nations in that behalf.

"And I do hereby give notice that all citizens of the United States,

and others who may claim the protection of this Government, who
may misconduct themselves in the premises, will do so at their peril,

and that they can in no wise obtain any protection from the Govern-

ment of the United States against the consequences of their mis-

conduct."

President Grant's neutrality proclamation, Aug. 22, 1870, For. Rel. 1870, 45.

See Mr. Evarts, Sec. of State, to Aristarchi Bey, Turkish min.. May 3,

1877, For. Rel. 1877, 613.

The foregoing proclamation is substantially reproduced mutatis mutandis,

in the proclamation issued by President Roosevelt, Feb. 11, 1904, on

the outbreak of the war between Russia and Japan, but is com-

bined in President Roosevelt's proclamation with the substance,

mutatis mutandis, of the proclamation issued by President Grant

Oct. 8, 1870 (supra, § 1315, p. 987), defining the hospitalities to be

accorded to belligerent cruisers. For President Roosevelt's procla-

mation, see For. Rel. 1904, 32.

2. Legislation.

§1320.

In his fifth annual address to Congress, in 1793, Washington, after

narrating what had been done to preserve the neutrality of the

United States, stated that it rested with Congress to correct, improve,

or enforce this plan of procedure. By the act of June 5, 1794, pro-

vision was made by statute for the performance of the obligations

of neutralit^^

1 Am. state Papers, For. Rel. I. 21 ; 1 Stat. 381.

The act of 1794 was to remain in foi'ce for a limited time only. It was
extended by the act of March 2, 1797, and by the act of April 24, 1800, was
continued in force indefinitelj*. (1 Stat. 497; 2 id. 54.)

" In the course of this conflict [following the breach of the peace

of Amiens] let it be our endeavor, as it is our interest and desire, to

cultivate the friendship of the belligerent nations by every act of

justice and of innocent kindness; to receive their armed vessels with

hospitality from the distresses of the sea, but to administer the

means of annoyance to none; to establish in our harbors such a
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police as may maintain law and order; to restrain our citizens from
embarking individually in a war in which their country takes no

part; to punish severely those persons, citizen or alien, who shall

usurp the cover of our flag for vessels not entitled to it, infecting

thereby with suspicion those of real Americans and committing us

into controversies for the redress of wrongs not our own; to exact

from every nation the observance toward our vessels and citizens

of those principles and practices which all civilized i)eople acknowl-

edge; to merit the character of a just Jiation. and maintain that of

an independent one. preferring every consequence to insult and

habitual wrong. Congress will consider whether the existing laws

enalile us efficaciously to nuiintain this course with our citizens in

all places and with others while witiiin the limits of our jurisdiction,

and will give them the new modifications necessary for these objects.

. . . Separated by a wide ocean from the nations of Eiirope and

from the political interests which entangle them together, with

productions and wants which render our commerce and friendship

useful to them and theirs to us, it can not Ix' the interest of any to

assail us, nor ours to disturb them. We should 1h' most unwise,

indeed, were we to cast away the singular blessings of the position

in which nature has placed us, the opportunity she has endowed us

with of pursuing, at a distance from foreign contentions, the paths

of industry, peace, and happiness, of cultivating general friendship,

and of bringing collisions of interest to the umpirage of reason rather

than of force."

President Jeflfersou. uuuuul message. Oct. 17. l.S0;{. Uiohurdson's Messages,

I. 361.

"It is found that the existing laws have not the efficacy necessary

to prevent violations of the obligations of tin* I'nited Stat«'s as a

nation at jjeace toward belligerent parties and other indawfid acts

on the high seas by armed vessels equipjx^d within the waters of the

United States.

"With a view to nuiintain mdre effectually the respect due to the

laws, to the character, aiul to the neutral and pacific relations of the

I'nited States, I reconnnend to the consideration of Congress th»'

exix'diency of such further legislative provisions as may Ih' recpiisite

for detaining vessi'ls actually equipped, or in a course of e<juipnient,

with a warlike force within the jurisdiction of the I'nited States, or.

as the case nuiy Ik*, for ol)taining from the owni-rs or counMaiiders of

such ve.ssels ade<]uate securities against the abuse of their iiruiament'<.

with the exceptions in such provisions prop<'r for the cases of mer-

chant vessels furnished witli the defensivi' armaments usual on dis-

tant and dangerous expeditions, and of a private commerce in mili-
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tary stores permitted by our laws, and which the law of nations does

not require the United States to prohibit."

President Madison, message of Dec. 26, 1816, Richardson's Messages, I. .582.

"Having communicated to you, verbally, the information asked for

by your letter of the 1st instant, except so far as relates to the last

inquir}' it contains, I have now the honor to state, that the provisions

necessary to make the laws effectual against fitting out armed vessels

in our ports, for the purpose of hostile cruising, seem to be

—

"First. That they should be laid under bond not to violate the

treaties of the United States, or the obligations of the United .States

under the law of nations, in all cases where there is reason to suspect

such a purjjose on foot, including the cases of vessels taking on board

arms and munitions of war, applicable to the equipment and arma-

ment of such vessels, subsequent to their departurie.

" Second. To invest the collectors, or other revenue officers where

there are no collectors, with poAver to seize and detain vessels under

circumstances indicating strong presumption of an intended breach

of the law : the detention to take place until the order of the Execu-

tive, on a full representation of the facts had thereupon, can be

obtained. The statute book contains analogous powers to this above

suggested. (See particularly the eleventh section of the act of

Congress of April 25, 1808.)

" The existing laws do not go to this extent. They do not authorize

the demand of security in any shape or any interposition on the part

of the magistracy as a preventive, where there is reason to suspect an

intention to commit the offence. They rest upon the general footing

of punishing the offence merely where, if there be full evidence of the

actual perpetration of the crime, the party is handed over, after the

trial, to the penalty denounced."

Mr. Monroe, Sec. of State, to Mr. Forsyth, Jan. 6, 1817, 4 Am. State

Papers. For. Kel. 103.

" In addition to the letter which I wrote to 5"ou on the 6th, in reply

to the one which you wrote to me on the 1st instant, I have the honor

to state, that information has been received at this Department, from

various sources, that vessels have been armed and equipped in our

ports for the purpose of cruising against the commerce of nations in

amity with the United States, and no doubt is entertained that this

information was in some instances correct. The owners of these

vessels have, however, generally taken care so to conceal these arma-

ments and equipments, and the object of them, as to render it

extremely difficult, under existing circumstances, to prevent or punish

this infraction of the law. It has been represented

—

" First. That vessels belonging to citizens of the United States, or
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foreigners, have been armed, and ecjuipped in our ports, and have

cleared out from our custom-houses, as merchant vessels: and, after

touching at other ports, liave hoisted the flag of some of the bellig-

erents, and cruised under it against the connnerce of nations in amity

with the United States.

'^ Secondly. That in other instances, other vessels, armed and
equipped in our ports, have hoisted such flags after clearing out and
getting to sea, and have, in like manner, cruised against the connnerce

of nations in amity with the United States, extending their dei)reda-

tions, in a few cases, to the property of citizens of tlu> United States.

" Thirdly. That in other instances, foreign vessels have entered the

ports of tile United States, and, availing themst»lves of the i)rivileges

allowed by our laws, have, in various modes, augmented their arma-

ments, with pretended commercial views; have taken on lM)ard citizens

of the United States, as j^assengers, who, on their arrival at neutral

ports, have assumed the character of officers and soUliers in the service

of some of the parties in the contest now prevailing in our st)uthern

hemisphere.
" Information, fountled ui)on these representations, has from time

to time been given to the att(>rnevs and collectors of the respective dis-

tricts in which the armaments are stated to have Ihhmi uutde: Init.

from the difficulty of obtaining the necessary evidence to establi-ih

facts on which the law woidd operate, few prosecutions have been

instituted.

" In reply to your second inquiry, I iK'g leave to refer to the com-

munication from the Secretary of the Treasury to the Connnittee of

Ways and Means, during the last session of (\)ngress, in the casi» of

the Amertcan tJayU\ and to the j)aiH'rs enclose<l herewith."

Mr. Monroe, Sec. of State, to Air. Forsyth, Jan. 10, 1817. 4 Aui. St.ite

Papers, For. Kel. IM.

The foregoing recommendations of President Madison and Mr.

Monroe for the adoption of further legishitiou foi- tlie enforcement

of the neutrality of the United States were inunediately due to n'pre-

.sentations of the Portuguese minister at Washington, that privateers

were fitted out in American j)orts an<l sailed thence ini(h'r col«>r> of

the revolted Portuguese coh)iiies: that these vesst Is were often oHicered

and manned by Americans, and that after cruising they returned to

American ports and were refitted. lb' accjuitted the (Joveiinnent of

any want of disposition to punish the otTendv'rs. but sugge-^led that

the difficulty lay in tlje want of pn'vetitive remecbes in the art of

1704. As the result of the efforts of the acbiiini^t rat ion ihtie wa«<

pas.sed the act of Marcli :5. bslT. '.\ Stat. :17(). Ibit tlii> a.t. together

with all prior legislation on the stibject. was re|>ealed and sM|M'r^'d«'d

by the comprehensive statute of -Vpril •_'(). lsi8, :J Stat. 117. the provi-
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sions of which are now enibodieil in the Revised Statutes, sees. 5281-

5291. An act similar in iis prohibitions, though less effective in its

administrative powers, was passed by the British Parliament in the

following year.

Dana's Wheatoii, sec. 440. note, 'Al ; A Hundred Years of American

Diplomacy, by J. B. Moore, proceedings of the American Bar Asso-

ciation, 1900.

" in the existing unfortunate civil war between Spain and the

South American provinces, the United States have constantly avowed

and faithfully maintained an impartial neutrality. No violation of

that neutrality, by any citizen of the United States, has ever received

sanction or countenance from this Government. Whenever the laws,

previously enacted for the preservation of neutrality, have been

found, b}^ experience, in any manner defective, they have been

strengthened by new provisions and severe penalties. Spanish prop-

erty, illegally captured, has been constantly restored by tlie decisions

of the tribunals of the United States; nor has the life itself been

spared of individuals guilty of piracy, cDmmitted upon Spanish

property on the high seas."

Mr. Adams, Sec. of State, to Mr. Vives, May 3, 1820, MS. Notes to For.

Legs. II. 386; Am. State Papers, For. Rel. IV. 683.

" The Government of the United States may almost be said to have

originated the modern doctrine of the obligations of neutrals to main-

tain their neutrality. They were the first to make that international

obligation the subject of a municipal law. They have been loyal to

that doctrine throughout their history. They have suffered because

other powers have been less loyal to it than themselves, and they have

continued to maintain it throughout the present disturbances in the

islands of the West Indies. If there was any neglect to properly

scrutinize the character of these vessels in the United States, which

I do not admit, it was due in the one case to the neglect of the minis-

ter of Hayti and in the other case to the neglect of the Haytian

consul."

Mr. Fish, Sec. of State, to Mr. Bassett. min. to Hayti, No. 16, Oct. 13,

1869, MS. Inst. Hayti, I. 1.58.

This instruction related to the departure from the United States of the

vessels Quaker City and Florida. The Quaker City was originally

seized on the representations of the Spanish minister, but was after-

wards discharged for want of evidence to justify her detention.

Subsequently the British minister represented that she had been sold

to British subjects for a voyage to Jamaica, for which place she was
cleared. About the same time legal proceetlings were begun in New
York, at the instance of representatives of the Haytian Government,

to detain her as a cruiser intended to operate against that Govern-

ment, but after consideration of the matter she was permftted to



§ 1320.] ENFORCEMENT OF DUTIES. 1U15

depart uix>n giving the usual bond retiuiretl by the statute. She
left the Unite<l States unarmed and in fact went to Jamaica, and any-

hostile character which she assumed was taken on after her arrival

there. The Florida was for some time under scrutiny in Philadel-

phia, but as no evidence against her was discoveretl she was per-

mitted to sail for Boston, and there took in a cargo for Jamaica,
apparently with the knowledge of the llaytian consul at that iwrt,

as well as of the llaytian minister. After her clearanc-e the latter

asked that she be detained, but she was then on the high seas. She
sailed without armament. Both vessels setMn to have l)een converted

into vessels of war in llaytian waters. (Ibid.)

"The public measures (lesig:ned to maintain unimpaired the do-

mestic sovereignty and the international neutrality of the United

States were independent of this policy [Of avoiding entangling

alliances], though apparently incidental to it. The municipal laws

enacted by Congress then
|
in AVashington's Administration] and

since have l)een but declarations of the law of nations. They are

es.sential to the preservation of our national dignity and honor; they

have for their object to repress and punish all enterprises of private

war, one of the la.st relics of media'val barbarism; and they have

de.scended to us from the fathers of the Kepublic, supported and

enforced by every succeeding President of the United States."

Heiwrt of .Mr. Fish. Sec. of State, to the President. July 14. 1S70. S. Ex.

Doc. 112. 41 Cong. 2 sess. : Correspondence in relation to the ProiK)setl

luteroceanic Canal (Washington, 1S8,">), '.]0't.

As to attempts made in 1S<>(} to repeal the inhibitions of the neutrality

laws of the I'nited States against the fitting out of shiiw for l>ellig-

ents, see M(X)re, Int. Arbitrations. I. 407. Bemis's .\merican Neu-

trality (Boston, ISMJCi) ably exliibitt^l the ol>jections to this course,

and advocate<l the ct)nsolidation and im|>rovement of the laws.

Referring to "alleged defects in the municipal law" of (Ireat

Britain for the enforcement of neutrality during the civil war in the

United States, and to the failure then to remedy those defects In-

appropriate legislation, Mr. Fish said:

" We hold that the international duty of the Queen's Government in

this respect was above and independent of the municijial laws of

England. It was a sovereign duty, attacliing to (Jreat Britain as a

sovereign power. The nnmicipal law was but a means of repressing

or punishing individual wrongdcHMs; the law of nations was the true

an<l proper rule <»f duly for the ( iovernment. If the municipal laws

were defective, that was a «l(>mestic inc(Miveiiieiice, of concern only

to the local government, and for it to remedy or not by suitable legis-

lation as it pleas<'d. But no sov<'reign j)ower <'an rightfully |)lead the

defects of its ow!i domestic penal statutes as ju^tilic alion or exten-

uation of an intenuitional wrong to another sovereign jtower."

II. I)<K'. 5.51—vol 7 <M
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Mr. Fish, Sec. of State, to Mr. Motley, min. to England, No. 70, Sept. 25,

18G9, For. Rel. 1873, III. 329, 332; MS. Inst. Great Britain, XXII.

50, 03.

See Moore, Int. Arbitrations, I. 520.

" But though it is an entire mistake to say that the American act of

1818 was in any respect superior to the British act of the ensuing

year, it is true that, since the time the American act was passed, the

working of the legal administration in the United States has become,

for the purpose of proceeding against a suspected vessel, in one

respect better than that of Great Britain. It appears that in each

district of the United States there is a resident legal officer of the

Federal Government, called the district attorney, to Avhom, if the

action of the Government is invoked, a question of this kind is re-

ferred, and whose duty it is to ascertain the facts, collect the evi-

dence, und report to the Government. Such an officer is, no doubt,

better adapted to such a purpose than a collector of customs. But
can it be said to have been the duty of the British Government, not

having similar district officers, to appoint such, at the different ship-

building jjorts, with a view the better to protect belligerents against

ships being equipped or armed against them?

"Another advantage of the American system is, that the duty of

adjudicating in such a case devolves on a judge in the court of

admiralty instead of on a jury, who are sometimes apt to be swaj^ed

in favor of their own countrymen when sued at the instance of for-

eigners. But this relates to the condemnation of vessels, not to

their seizure. And with the exception of the Florida and Alabama^

ever}" vessel the seizure of which could be asked for as instanced in

the cases of the Alexandra, the Pampero, and the iron-clad rams at

Birkenhead, was seized and prevented from doing any harm to the

commerce of the United States. The Alexandra, it is true, was

released after trial in England, but she was seized again at Xassau,

and not liberated till after the close of the war. Practically speak-

ing, therefore, in the later cases, everything was accomplished which

could have resulted from the most perfect machinery that could have

been devised for such a purpose."

.Sir A. Cockburn. opinion in Geneva Tribunal of 1872, Papers relating to

the Treaty of Washington, IV. 274.

In the same opinion (id. 301), the various "filibustering" expeditions

which were started in the United States are reviewed with great zest.

"Mr. Baron Channell, in the case of the Alexandra, said: 'The

foreign enlistment act, particularh^ the seventh section, is very

imperfectly worded. There is no doubt that it was in a great meas-

ure, but with what appeared to me very important variations, penned

from an act of the United States, passed in Congress, in 1792, and re-
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enacted in 1818.' This vessel was built at Liverpool, nominally for

Frazer, Trenholm & Co. She was, after being launched, ihnnediately

taken to a public dock for completion. According to the evidence at

the trial, she was apparently built for war but not for commerce,

but might have been used as a yacht. At the trial, which took place

before the chief baron of the court of exchequer, on an information

by the attorney-general, the jury found for the defendants. The
question was left to the jury by the chief baron a^^ follows: ' AVas

there any intentiim that in the port of Liverpool, or in any other iM)rt,

she should l)e either equipped, furnished, fitted out, or armed with tlie

intention of taking part in any contest? If you think the object was

to equip, furnish, fit out, or arm tluit vessel at Liverpool, then that is

a sufficient matter. But if you think the object really was to buihl a

ship in oljedience to an order and in compliance with a contract, leav-

ing to those who lK)Ught it to make wluit use they thought fit of it,

then it appears to me that the foreign enlistment act has not in any

degree been broken.' (The Neutrality of (ireat Britain during the

American Civil War, Mountague Bernard, ch. xiii. lVn\) The ;irgu-

ments on the motion to discharge the rule are in Attorney-Cieneral /•.

Sillem. 2 Hurl & C. 431.

" Contrary to the course of the United States, in confiding the exe-

cution of her neutrality acts, including that of ISIS, to the admiralty

courts, the English act of 1819 gave jtirisdiction to the common-law

courts; and the case of the Alexandra^ which was formally decided in

favor of the defendant, though the opinions of the judges of the

court of exchequer were divided on a technical <|iiestion of construc-

tion, produced an irritation in the minds of the American people

which neither the decision, in a contrary sense, of a Scottli coiirt, nor

even the interference of the Cioveriuuent with the i)urchase of the

Anglo-CMiinese stjuadron, supposed to 1m' intended for the South, had

any effect in allaying.

"So far back as January, 1S(>7, a commission was appointe<l. con-

sisting of some of the most eminent F^nglish jurists, including

Phillimore, Twiss, and Vernon Ilarcourt, all high authorities on in-

ternational law, and to whi<'h Mr. AI)lM)tt (now Lord Tenterden ) was

attached in the capacity that he held to the high couunission at W.i>]i

ington. The residt of their lalnii-s was embodi<>d in the a<t of l>tli of

August, ISTO, the passage of which was hastened by the Franco-

Prussian war. This act j)rohibits the building, or causing to l»e built,

by any person within Her Majesty's dominions any shij). with intent

or knowh'dge of its JM-ing eni|)loyed in the military or naval service of

any foreign state at war with any frieiully stale: issuing or <lelivciin<r

any comipjssion for any su<-h ship: e(|uipping any sncji >liip. or dis

patching or causing any such ship to In* dispatched for such purpose-.

It is deserving of notice that Mr. Vernon Harcourt dis>ented to that
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portion of the report of the commissioners that applied to the pro-

hibition of ship building. Jurisdiction in cases under the act is

given to the court of admiralt}^, which is not the least important

amendment of the law.''

Note by Mr. W. B. Lawrence to Wharton, Criui. Law (9tb ed.), § 1908,

p. (jGO.

" I recommend that the scope of the neutrality laws of the United

States be so enlarged as to cover all patent acts of hostility committed

in our territory and aimed against the peace of a friendly nation.

Existing statutes prohibit the fitting out of armed expeditions and
restrict the shipment of explosives, though the enactments in the latter

respect Avere not framed with regard to international obligations, but

simply for the protection of passenger travel. All the statutes were

intended to meet special emergencies that had already arisen. Other

emergencies have arisen since, and modern ingenuity supplies means
for the organization of hostilities without open resort to armed ves-

sels or to filibustering parties.

" I see no reason why overt preparations in this country for the

commission of criminal acts, such as are here under consideration,

should not be alike punishable, whether such acts are intended to be

committed in our own country or in a foreign country with Avhich we
are at j^eace.

" The prompt and thorough treatment of this question is one which

intimately concerns the national honor."'

President Arthur, annual message, Dec. 1. 1884. For. Rel. 1884, ix.

3. Executive Action.

§ 1321.

The execution of the neutrality laws was at first left to the State

executives, on the appeal of the President. " The militia of Rich-

mond, in Virginia, actually marched, at a moment's warning, between

seventy and eighty miles, to seize a vessel supposed to be under prep-

aration as a French privateer. Resistance was at first apprehended,

but it was overawed, and the business completely effected."

Mr. Randolph. Sec. of State, to Mr. Pinckney. Aug. 11, 1794, MS. Inst.

IT. States Ministers, II. 129.

" The extent of the United States imposes the necessity of substi-

tuting the agency of the governors in the place of an instantaneous

action in the Federal Executive, and therefore general rules alone can

be provided.''

Mr. Randolph, Sec. of State, to Mr. Fauchet, Oct. 22, 1794, 1 Am. State

Papers, For. Rel. 589.
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Down to 1818 the general practice was for the President to call on

the governors of States to aid in enforcing neutrality laws. After the

statute of April 20. 1818, the President (and sometimes the Secretary

of State acting for him) addressed circular letters, or special letters,

to the attorneys-general, or to district attorneys and marshals, as the

case might require, calling for their assistance in preserving neu-

trality.

See. Mr. Calhoun. Sec. of State, to Mr. Hoffman. Sept. 21. 1S44. :U MS.
Doni. I^t. 401; .Mr. Buclianan. Sec. of State, cireular. .Vuff. M\ 1848;

Mr. Clayton. See. of State, circulars. .Vu«. S and 10. 184!>. Jan. 22,

and May 17. 1S.">0; Mr. .Marcy. Sec. of State, circular. .June .". 1S.")4

;

Mr. Seward. Sec. of State, circular, April 8, 1801 ; Mr. Fish. Sec. of

State, to .Mr. Hoar. July 24, 18(;0. Mar. 4, 1870: Mr. J. C. R. Davis,

Act. Sec. of State, to Mr. Akernian. .Vuk- 1. 1870; Mr. Fish, Stn-.

of State, to .Mr. IMerrei)ont. Feb. 10, 187(5; to .Mr. HIiss, .Vu«. 19, and

Nov. 1, 187(5; to .Mr. Taft. Nov. i:{. 187(;. and Jan. 1.?, 1877; Mr. F. W.
Seward. .Vet. Stn-. of State, to .Mr. Devens, Apr. 2."». 1877; Mr. Evarts,

Sec. of State, to Mr. Devens, June ."», 1877; to Messrs. Sullivan et al..

Dec. 17, 1877; to Mr. Kohhe, Jan. i». 1878; .MS. IX)ni. Lets.

When there is probable <*au.se to lielieve that e.xiK'ditions are on foot to

violate the neutrality laws of the l'nite<l States, the President will

direct the district attorneys of the jurisdictions in which such nmve-

nients are susi)ectetl to e.xist to order due inciuiries. and. if there be

sufticient evidence, to conunence lejral i>rocetMlinKs against the i)artirs

InipliciittHl. (Mr. Forsyth, Sec. of State, circular. Dec. 21, 18;{7, 21)

MS. Doni. Let. 2(>1. Other circulars to the same effect will be found

In the riH-ords of the Department of State for 18:?7-'.*{8-':?n. Se«'. also,

letter of Mr. Forsyth to the Governor of \'ermont, Dec. 27, 18,'}7, 2'.l

MS. Doui. Let. 2(J8.)

In 1855 the British minister at Wa.shington called the attention of

Mr. Marcy, Secretary of State, to the case of the ship Maur;/, at New
York, which was susjx'cted by the British consul of lilting out to Im' a

Russian privateer. On the .strength of afiidavits of the consul, his

lawyer, and two police oflicers, who <'.\j)ressed their helief that such

was the destination of the vessel, the Tuited States district attorney

was directed to institute a jjiosecution, if cause ai)|)eared. The dis-

trict attorney liU-led the vessel and placed her in the custody of the

nuirshal: hut investigation showed that she was intended for tin-

China trade, anil the British consul wilhdiew his couiplaint.

Ca.s«' of the rnite<I States jit <;en«'va. TaiM-rs relatin;; to the TrcMty <>t

Washington. I. ."><; IV. .v;-(;2; Dana's Wheaton. .".Cil.

The Spanish constd at New York having statc^d that .Mr. Fi-h had

informed the Spanish minister at Wa.shington that all »omphuut-> or

information in respect to violations of the neutiality law> of the

United States should Ik* i)resente(l to the rnited States di-triit

attorney, Mr. Fish explained that, while he had re<|iie>t»'d the Spani-h

niini.ster, for convenience in the judicial proceedings which might Im>
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begun, as well as to secure prompt judicial action, to inform the Span-

ish consuls that they Avould be authorized to lay before the prosecut-

ing officers of the United States, without previous transmission to the

Department of State through the Spanish legation, any legal proofs

of a violation of law which might be in their possession, it was not

his purpose " to surrender to these subordinates the respective right

and duty of making and receiving all complaints in respect to any
alleged violation of the neutrality laws of this country, to the preju-

dice of the lawful authority of Spain. Such a proceeding would not

have accorded with the dignity of this Government, or with the

respect which it entertains for its ancient ally and friend."

Mr. Fish, Sec. of State, to Mr. Lopez Roberts, Spanish min., Dec. 28, 1870,

For. Rel. 1871, 785, 787.

With reference to the case of the steamer Hornet, which had been

seized at Xew York for violation of the neutrality laws, but which

was afterwards discharged for want of evidence, Mr. Fish said : "A
district attorney of the United States is an officer whose duties are

regulated by law, and who, in the absence of executive warrant, has

no right to detain the vessels of American citizens without legal proc-

ess, founded not upon surmises, or upon the antecedent character of

a vessel, or upon the belief or conviction of a consul, but upon proof

submitted according to the forms required by law."

Mr. Fish, Sec. of State, to Mr. Lopez Roberts, Spanish min., Dec. 28, 1870,

For. Rel. 1871, 785, 786.

After the announcement by Spain, in 1878, of the close of the

insurrection, known as the Ten Years' War, in Cuba, the Department

of State was in receipt of frequent representations from the Spanish

legation as to alleged hostile expeditions, of more or less consequence,

which were reported to be in preparation in the United States against

the peace of Cuba. In all these cases the Department of State

promptly took such measures as the circumstances admitted of, in

concert with other departments of the Government, in order to

prevent any violation of the neutrality laws.

The Spanish legation having informally represented that certain persons

in New York, supposed to be natives of Cuba, were holding meetings,

malving inflammatory speeches, and collecting money for resuming

the insurrection in Cuba, the Attorney-General was requested to call

the matter to the attention of the United States district attorney in

New York in order that " any breach of the law against hostile expe-

ditions to a friendly foreign country " might be prevented, and the

offenders prosecuted, if the requisite proof should be obtainable.

(Mr. Hunter, Act. Sec. of State, to Mr. Devens, At. Gen., Sept. 2,

1879, 129 MS. Dom. Let. 593.)

Investigations through agents of the Treasury and the Department of

Justice failed to discover sufficient ground for judicial proceedings in
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the case of an alleged expetlitionary enterprise, in which Col.

Miguel Bari.et and Gen. Cecilio (ionzalez were supposed to he con-

cerned in Florida. (Mr. Evarts, Stv. of State, to Mr. Mendez de

Vigo, Spanish niin.. April 7. 1S.S«), MS. Notes to Spain. X. 9(!.)

Investigations of reports from ("ul»a that an e.xjtedition was fitting out

nejir Key West, in ships named the Ccxpcdcs and E.strc!Ui ^olitaria

Cuhaiia. elicitt'd information that no such ships had l)«H»n heard of at

or near Key Wi>st. (Mr. Evarts. Stn-. of State, to Mr. Mendez de

Vigo, Span, min., .May ;{ and May 14, 1880, MS. Notes to Sitain, X.

101, 10.'..)

A press rei)ort that the fruit steamer Tropic had taken a tori)eilo l)oat

from Philadelphia to the Cuhan coast was, after investigation, pro-

nouncetl groundless. (Mr. Evarts, Sec. of State,- to Mr. Mende/, di>

Vigo. .May :\, ISSO. MS. Notes to Si»ain. X. 101.)

As to the exertions of the United States t9 prevent fllihustering exi)edi-

tions from Key West to Cuba, in 1.S.S4. esiH'cially in <-onne<-tion with

the movements of Carlos Aguero, see Mr. Erelinghuysen. Sec. of State,

to Mr. Reed, min. to Spain, No. 107, April ^0, 1884, For. Uel. 1S84,

40$.

In the case of a filibustering e.xiKHlition against Culia said to be in prepa-

ration at Key West in .January, ISS.", tlie l)epartment of State

invoked the aid of the Attorney-! Jeneral an<l of tho Treasury and

Navy Departments, and telegrajdiod t«. tlu* governor of Florida urging

the " e.xercise of all vigilance by State authorities in t-aso of u«hh1 to

second efforts of I>ei»artments of Treasury, Navy, and Justit-e to jtre-

vent violation of neutrality statutes." (Mr. Frelinghuysen, Se<-. of

State, to Mr. Brewster, At. Gen., Jan. H». 1S8r» (and same to S«h'. of

Navy and Sec. of Treasury), 1.">:V .MS. Doni. Lot. <;74 : to Mr. Perry,

gf)vernnr of Florida, .Tan. 10. 1H8.'», id. (M- : to goveriu.r of Florida,

tel., Jan. 10., 188.-», id. 07:5.)

A petition was presente<l by several citizens < f the Unit«Hl Stat<>s in Feb-

ruary. ISST). for the pardon of Emilio Hiaz. convict*'*! at Key Wi'st

July 1, 1S.S4. and sonttMU-ed to imprisoimient till M.-irch ."•. 1S.S."». for

violating the neutrality laws. (.Mr. Frclinghuyson, S»h". of St;it»*. to

•Mr. Hrewster, -Vt. Gen., Feb. i:?. IS-S.",, 1.^4 .MS. IH.m. Let. 2:54.)

In May, 1SS.">, the .Vttorney-CJeneral w.is rciiuesttHl to tflograph the agents

of his Department at Now Orleans (o lend all <lue aid to furtlier the

ends of justice, in n'spect of a filibustering ex|K'dition sjiid to be fit-

ting <iut then- against Cnlia. "so soon .ms the Ju<licial me<-banisni

n(H-essary for the enfctrcemeiit of the laws applicable to tlu' case

shall have been set in motion by due inforn)ation made under oath by

some p«'rs«>n having knowle<lge or b«'lief of llu' facts allegiil." The

Treasury Department als»> telegrapluHl to the colle<'tor of <-ustoms. It

was allegnl that a bark nam«><l the .{<l(liiiii was to 1m> employe«l.

(Mr. Payard. Sec. of State, to Mr. Valera. Span, min.. May US and

June 1.?, ls.H.->. For. Pel. IKS."., 77:'.: Mr. Pay:inl, Se<v of Stati\ to M
Gen., .May L'S. IKS,".. l.V. .MS. Dom. Pet. .VJI.)

See, als<», Mr. Payard. S«h-. of State, to Mr. Valera, Span. min.. March 'M,

IKS.".. For. Pel. Iss.-,. 771 : Mr. Payard. Sei-. of State, to .Mr. Garlan.!.

At. (Jen., Aug. :'., ISST., 1.".0 .MS. Dom. I^-t. 440.

As to (Irilllng of men at Tampa and Key West, in ivsf,. wllii supiH.Ne.1

intent to invade Cuba, s«>«> Mr. Payard. Se<-. of St:iie. to .\t. <;eM..

•June 14. 1880, 100 Mi5. Dom. Pet. 4715; .Mr. Payard. Siv. of Stat.-, to
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Act. Sec. of Treas., July 3, 1880, id. G39 ; Mr. Bayard to At. Gen., July

3, 1880, id. 63G.

See, further, as to action taken upon allegations as to attempts to send

out filibustering expeditions, Mr. Adee, Acting Sec. of State, to Mr.

Garland, At. Gen., Sept. 1(5. 1887, 1G5 MS. D6ni. Let. 388 ; Mr. Bayard,

Sec. of State, to Sec. of Treasury, Nov. 3, 1887, 166 MS. Dom. Let. 56

;

same to same, April 25, 1888, 168 MS. Dom. Let. 203 (referring to a

proclamation of martial law by the governor-general of Cuba in the

provinces of Havana, Pinar del Rio, and Santa Clara) ; same to same,

personal, April 25, 1888, ibid.

Where reports of intended violations of neutrality are brought by

foreign ministers to the notice of the Department of State, it is the

practice of the Departmejit to transmit a copy of the minister's note

to the Secretary of the Treasury and the Attorney-General, with the

request that the agents of their respective departments in the locali-

ties named shall take, in cooperation so far as practicable, all proper

precautions to frustrate any violations of law. At the same time the

minister is reminded that the officials of his government on the spot

should be instructed to make, or cause to be made, before the proper

judicial authorities, formal declaration of any facts within their

knowledge which may inculpate the authors of any such violations

of laAv, and thus to set in motion the machinery necessary to the

administration of justice.

For. Rel. 1887, 1026-1029.

See, also. For. Rel. 1885, 773.

In February, 1886, Mr. Valentine, consul-general of Guatemala at

New York, communicated to Mr. Bayard, who was then Secretary

of State, a letter from the minister of foreign relations of Guatemala,

advising him of reports that persons residing at New York were en-

deavoring to send out filibustering exi^editions against Honduras and

Salvador, and instructing him to do all in his power to impede such

expeditions, just as if they were directed against his own Government.

Mr. Valentine asked Mr. Bayard to authorize him to cable his Gov-
ernment that the assistance of the United States was at its command
" to prevent expeditions against Central America." Mr. Bayard
replied that, while the Government of the United States was disposed

to use' all possible means to prevent the setting on foot of hostile

expeditions, he was unable to give an assurance that the power of the

United States Avould be " allied " with that of Guatemala to prevent

alleged violations of neutrality against the peace of other Central

American States. He added, however, that if evidence of any such

violation was presented in a proper yfay in respect of any of those

states, no efforts would be spared to prevent and punish any persons

concerned in a violation of the neutrality laws.
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Mr. Bayard, Sec. of State, to Mr. Hall, inin. to Central America, No. :}2t).

Feb. 2U, 18SG, For. Kel. 18815, 5(5-58.
'

The Department of ^State will take prompt measures whenever
information is laid before it to advise the proper authoritias to in-

quire into an alleged movement to violate the neutrality laws, but

prompter action would be assured if the agents of the foreign gov-

ernment at any place within the United States where such an e.\pe-

dition is supposed to be preparing were to apjjly directly to the

United States district attorney and present to him full information.

Mr. Bayard, Sec. of State, to Mr. Trestoii, llaytian luin., Oct. 20, 1888, For.

Kel. 1888, I. J«K>.

" As you were informed by my telegram of the 10th instant, the

collector of customs at New York, under instructions communicated

to him by the Secretary of the Treasury, liad taken steps to prevent

the departure of the said steamer pending an investigation.

'• In that telegram I had the honor to advi.se you to lay such pnwfs
as you might possess before the collector, and in my telegram of to-

day, of which I inclose a copy herewith. I further requested you to

confer with the United States attorney for the southern district of

New York with a view to instituting by competent complaint, under

oath and with submission of proofs, the judicial proceedings neces-

sary in such ca.ses.

" Your note of the 10th instant appears to suggest your impression

that it is the province of the (loverument of the United States to con-

tinue the proceedings and determine whether or not the ve.s.sel in <iues-

tion has violated the neutrality laws of the United States. Such a

determination, however, can only be reached by due process of law,

and, following the rule established in such cases, the direct interven-

tion of the Executive Department of this (lovennnent is limited to

taking su(rh steps as nuiy afford a reasonabk' opportunity for substan-

tial complaint before the competent judicial authorities, and for the

adoption l)y them of such measures as may bring the casi' withiii the

jurisdiction of the court.

" Under all the circumstances, I need not iuipress upon you the

necessity for inunediate action in order that the nuichinery of justice

may Ik- (bdy set in motion: and I am sure. Mr. Minister, that you will

appreciate the urgeiu-y of promptly doing so in onler that the tem-

porary an«l purely precautionary intervention of the Executive in

this relation mav Im- replaced by regular judicial process of lilx'l and

trial."

Mr. .\(1(M'. .\(t. Se<-. of State, to .Mr. Bolet I'era/.a. \ »'iU'Z»iolaii miii.. Sept.

12, 1SM2. For. Kel. 1S'.rJ. r,44Km.

The steniiier refi-rnil to was tin* Smilh I'lirlliiml. Slic was imt IIIk-IciI.

and a priM«MMllii>; against tbe master having failed to establish any
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violation of the neutrality laws, was discharged and permitted to

sail. " The essential charge having failed, no room remained for

the libeling of the vessel. The [United States] attorney having so

reported, the executive discretion of this department to request the

further detention of the South Portland by the customs authorities

came to an end, and it became my duty so to advise the Secretary of

the Treasury." (Mr Foster, Sec. of State, to Mr. Bole^ Peraza,

Venezuelan min., Sept. 22, 1892, For. Kel. 1892, 045.)

See Mr. Foster, Sec. of State, to U. S. dist. attorney, New York, tel., Sept.

14, 1892, 188 MS. Dom. Let. 165 ; same to same, tel., Sept. 17, 1892, id.

214 ; Mr. Foster to Sec. of Treasury, Sept. 17, 1892, id. 220.

" I note your concluding request that, in obedience to the cordial

sentiments of the United States for Venezuela, orders be sent by
telegraph to the commanders of the naval vessels of the United States

now in Venezuelan waters not to permit the South Portland^ which
has been cleared for Trinidad, to land contraband of war at Puerto

Cabello, which port you state to be now occupied by a revolutionary

faction. Even were a state of belligerency duly recognized and the

obligations of international neutrality flowing therefrom actually

incumbent upon this Government, I need hardly point out to you

that no duty to assist one of the combatants to blockade a hostile port,

or to assume to exercise belligerent rights and powers in respect of

such contraband of war, could exist. The function of blockade and

the rights to be exercised in respect to contraband of war pertain

exclusively to combatants, and may not be assumed by a neutral

power, however friendly."

Mr. Foster, Sec. of State, to Seiior Bolet Peraza, Venezuelan min., Sept.

28, 1892. For. Rel. 1892, 647.

The South Portland had been detained by Executive order at New York,

pending the arrest and examination of her master on a charge of

violation of the neutrality laws, but the charge not being substan-

tiated had been permitted to sail. (For. Rel. 1892, 624, 625, 027,

039-046.)

On June 11, 1895, the Treasury Department issued circular instruc-

tions to all collectors and deputy collectors at the sixty-four ports

and subports on the Atlantic coast, from New York City to Browns-

ville, Texas, enjoining vigilance in the enforcement of the neutrality

laws in order to prevent any illegal aid to the insurrection in Cuba.

These instructions were, on the next day, followed by a proclamation

of the President warning all persons against any violation of the

neutrality laws. The length of coast covered by the Treasury in-

structions of June 11, 1895, was 5,470 miles. Nevertheless, during

the two and a half years of the insurrection, it was alleged in an

elaborate report made by the legal adviser of the Spanish legation

that only six American vessels, of an aggregate of 1,331 registered

tons, had successfully landed expeditions from the United States in
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Cuba. Three foreign vessels, of an aggregate of 1,772 registered tons,

were alleged to have been successful in landing such expeditions

in Cuba.

Mr. Gage, Sec. of Treasury, to Sec. of State. Nov. 30, 1807, Treasury
Dei)t. Doc. No. 1089.

This document contains an clal)orate review of the neutrality cases that

had l)een the suhject of controversy Ix'twtHMi tl»e two governments.

March 1, 1809, the Secretary of the Navy, pursuant to representa-

tions of the Secretary of State, telegraphed to the conunanding officer

of the U. S. S. Machias, then at I*uerto Cortez, Honduras, a report

that the steamer Managua had left New Orleans, ostensibly for

Puerto Barrios, in Guatemala, with a numerous, well-organized,

armed expedition intended to foment insurrection in Honduras, and
instructed him to take such action as might 1k' necessary inuler the

neutrality laws of the United States '' to prevent the connnission of

hostile acts by this expedition, fitted out in the United States against

a friendly government." Measures were alst) taken by the President

of Guatemala to prevent the landing of the alleged filibusters in that

country, and the legation of the United States in Guatemala was

instructed if there were reasonable grounds of suspicion not to oppose,

the action of the Government of (Juatemala in refusing to permit

them to land. At the same time the customs authorities at New
Orleans were directed l)y the Treasury Department to prevent any

violation of the laws of the United States. On the 2d of March the

collector at New Orleans telegraphed the Treasury that IK) alleged

filibusters had arrived there from Kansas City on the preceding day.

In.spectors were placed at the various steamsiiip landings an<l other

points of exit from the city, witii instructions to prevent the departure

of any suspicions passengers. The leailers of the expediti<»n, finding

it impossible to take the men out without a chish with the autiiorities,

abandoned the project and paid the fare of (>7 of the men back to

Kansas (^ity. The rest remained and sought to g«'t away in small

groups, but they were placed under close watch ami prevented from

departing. Clearance was withheld from two steamers until certain

j)as.seng<»rs coidd 1h' examined, some of Nshom, In'ing found to InOong

to the exjH'dition, were not allowe<l to sail. The coMector further

reported: ''This office is of opinion that no contraband g<HMls nor

men who propose to engage in the filibustering enterprise's have left

this port recently. Acting in conjunction with the Uniteil States

attorney, this office has U'en careful, in all instances where a (juestion

arose as to the propriety of a shipment of g(K)ds or departure of men,

to act without exercising its autliority. the agents or owners of vesM'ls

in each instance taking upon them.selves, by advice ol \.\\\> ollice, the
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responsibility of refusing the shipments or passengers." The Presi-

dent of Honduras subsequently telegraphed to the charge d'affaires

of Honduras in Guatemala that by the action of the President of

that Republic and of the United States the menace of filibusters had
disappeared.

For. Rel. 1899, .3(54-370.

As to alleged expeditions against Honduras, especially in connection with

the steamer San Dumiiiyo, see Mr. Bayard, Sec. of State, to Sec. of

Treasury, Feb. 9. 188G, 159 MS. Doin. Let. 33 ; Mr. Bayard to Attor-

ney-General, Feb. 11, 1880, id. 50; same to same, March 10, 1880, id.

274; Mr. Bayard to Mr. Ilelder, March 10, 1880, id. 332. See, also,

Mr. Bayard to Gov. Gordon, of Georgia, June 7, 1887, 104 MS. Dom.
Let. 337, as to an expedition supposed to be fitting out at Savan-

nah, Ga.

4. Judicial Action.

§ 1322.

" [The district courts shall take cognizance of all complaints, by

whomsoever instituted, in cases of captures made Avithin the waters

of the United States, or within a marine league of the coasts or

shores thereof.] In every case in which a vessel is fitted out and

armed, or attempted to be fitted out and armed, or in which the force

of any vessel of war, cruiser, or other armed vessel is increased

or augmented, or in which any military expedition or enterprise

is begun or set on foot, contrary to the provisions and prohibitions

of this Title [R. S., 5281-5291] ; and in every case of the capture

of a vessel within the jurisdiction or protection of the United States

as before defined ; and in every case in which any process issuing

out of any court of the United States is disobeyed or resisted by

any person having the custody of any vessel of Avar, cruiser, or other

armed vessel of any foreign prince or state, or of any colony, district,

or people, or of any subjects or citizens of any foreign ]:>rince or

state, or of any colony, district, or people, it shall be lawful for the

President, or such other person as he shall have empowered for that

purpose, to employ such part of the land or naval forces of the

United States, or of the militia thereof, for the purpose of taking

possession of and detaining -any such vessel, with her prizes, if any,

in order to the execution of the prohibitions and penalties of this

Title, and to the restoring of such prizes in the cases in which

restoration shall be adjudged; and also for the purpose of prevent-

ing the carrying on of any such expedition or enterprise from the

territories or jurisdiction of the United States against the territories

or dominions of any foreign prince or state, or of any colony, district,

or people with whom the United States are at peace."

Sec. 5287, Revised Statutes.
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" It seems obvious that the Executive brauch of Government would
not be justified in ordering judicial proce-sii where the judicial officer

did not find legal ground for a prosecution."

Mr. Pickering. Sei-. of State, to Mr. Bontl. Brit. <-liar?:c' tVaffaires, Sont. ?/),

170,".. 8 MS. Doni. Let. 413.

To an action of trespass for the seizure of a ship under the neu-

trality act of 1794, defendant pleaded that the vessel was attemptetl

to be fitted out and armed to carry on hostilities against a foreign

state with which the United States were at peace. It was ol)jected

that the plea did not specify the state against which the ship was
intended to be employed. The court. Story, J., delivering the opin-

ion, .said: "As the allegation follows the words of the statute, it has

sufficient certainty for a lilxd or information /// /v //< for tlie asserted

forfeiture under the statute, and, consequently, it has sufficient cer-

tainty for a plea. Indeed, tiiere is as much certainty as then* would

have been, if it had been averred tiuit it was in the service of, or

against, some foreign state unknown to the liU'llant, which has lu-cn

adjudged in this court, to be sufficient in an information of forfeiture.

(Locke i\ The United States, 7 Cranch, :i30.)"

Gelston r. Hoyt (1818), 3 Wheat. 24r>, :«U.

The Secretary of State can not with propriety draw the lino or

define the boundary between neutral and unneutral acts. The inter-

pretati(m and exposition of the laws belong peculiarly to the judi-

ciary, and a stranger who desires information concerning them >lu.uld

consult private counsel.

Mr. Adams, Sec. of State, to Mr. Ajruirrc. .Vuk'. -7. ISls. MS. Notes to

For. I^Rs. II. .^'l7.

The test of the violation of the laws of the United States against

interference with foreign govertuuents is the conunission of an

overt act.

CushiiiK. At. Ccn.. 18.".. s Op. 47J.

While ol)jecting to a continuance granted by the presiiMng judge in

the trial of the case of Kumbh', tried and ac<|uitted in Kngl:nid u
IHCi') for breach of neutrality laws, "this (iovernment ackno\vIe«lges

that it dcK's not otherwist' find any sufficient gromid for <i>iesti<)Ming

the learning or the impnrtiaUty (tf the presiding jiidgi" in the eoii.bict

of the trial."

Mr. Sewartl. Se<-. of Slate, to Mr. Adams, min. to Kn«laiiil. .M.ircli Jl. IS*',."!.

IH|i. <*or. lHt;.-». I. •J.'»4.

Kumlde was iiiilict«Ml ami trieil for violation of tlie Ilrilisli neiitiality

laws in tlie <>«ini|tment am! the enlistment of men for the l{iti>inihtitt

vnrh. For tlie re|Kirt of tlie trial, in wlii<li IMimhle was ;i.iniitt«il by

the Jury, sw Dip. Cor. IStl'.. 1. Wl.
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" You appear to impugn the sufficiency of the existing modes of

procedure in the United States with reference to infractions ef law,

as, for instance, when you advert to the apprehended results of trial

by a jury of the vicinage where the offense may have been committed,

and assume that the prevalence of popular sympathy with the accused

would ' almost certainly ' result in acquittal. . . .

" You say that you deplore ' as almost incomprehensible this laxity

in defending a friendly nation from the attacks of any conspirators,

and this singular idea of calling " neutrality " this lack of discrimina-

tion between a legitimate and civilized government, Avhich is regarded

as friendly and an outlaw who seeks to make war upon that Govern-

ment by means of robbery, plunder, and incendiarism. One icould

think that there was no room for neutrality in such a case, and that

none w^as possible between two parties whose characters are so entirely

distinct.' ...
" This Government administers its own law in the case ; it does not

assume to visit with penaltj^ conduct which, if committed within a

foreign jurisdiction, might be punishable therein. To do otherwise

would be, in effect, to attempt to recognize and administer within

the sovereignty of the United States a domestic law^ of another sover-

eign. As I intimated in my note to you of May 28 last, proceedings

under the 'neutrality laws' of the United States are 'set in motion

by due information made under oath by some person cognizant of the

facts alleged or possessing belief sufficient to that end,' but they are

so set in motion in the name, and by the power, and through the

officers, of the Government of the United States. Prosecutions

against any who are alleged to have contravened those laws are not

by suit inter partes, but in the name and behalf of the Government of

the United States against the accused. The foreign government
against whose peace the alleged hostile act may be directed is not a

plaintiff in the action, as you seem to suggest. The Government of

the United States is the plaintiff.

" The injury complained of is not to the foreign government, but to

the peace and good order and laws of the Government of the United

States. And the Executive can no more punish or repress offenses

of this nature without the judicial ascertainment of the fact that an
unlawful act has been committed than it could b}'^ administrative

mandate award death on a charge of murder. Neither in the one case

nor in the other could the representations of parties claiming to be

aggrieved override the indispensable requisite of a judicial proceed-

ing. The fact that the imputed act of wrong doing may, in its result,

affect the peace of another state, does not supersede the law applicable

to the case, and recourse to that law can not 'imply the uselessness of

a diplomatic representative.'

"
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Mr. Bayard, Sec. of State, to Mr. Valera, Span, min., July 31, ISSn, For.

Hel. 1885, 770.

See, in a siniilar^sense. Mr. Bayard, Se<\ of State, to Mr. Garland, At.

Gen., Aug. 3, 188.''), 156 MS. Dom. Let. 440.

" It is certain, however, that the Executive has no right to interfere

with or control the action of the judiciary in proceedings against

persons charged with being concerned in hostile expeditions against

friendly nations. The President may employ the military and naval

forces to disperse or prevent the departure from our territt)ry of any

such expedition, or of any men. arms, or munitions which are mani-

festly parts thereof; and, InMug a coordinate authority, he would

not be precluded from so doing, in a proper case, by the action of the

judiciary. But it is plain that such means are practicable only when
there is open defiance of the authority of theCiovernment by an organ-

ized body of men.
" Occasions may l)e imagined Avhen the summary process of martial

law might perhaps Ik' resorted to against the persons comjjosing such

a lx)dy. But in all such cases as those which have come to the notice

of the (irovermnent these conditions do not exist, and the judicial

authority is the only one which can l)e properly or efficiently invoked.

(See Mr. Bayard to the Spani.sh minister, 3 AVhart. Dig. Int. Law. p.

625.) Our (ioverument j)osse.sses all the attributes of st)vereignty

with respect to the present subject, and has for their exerci.^' the

appropriate agencies which are recognized among civilized nations:

but our Constitution forbids the arl)itrary exercise of power when the

liberty or projK'rty of individual citizens is involved. It cannot

therefore resort to some measures which are .still possible in some

countries. But I do not think that it can Ih' held chargeable with

lack of diligence for not taking steps which would be inconsistent

with the i)rin(iples on which all republics are founded."

Harmon. At. <;»>ii., I>«m-. 10, IS!*.'.. Jl Op. -•«7. 27:?.

A consul of a foreign government, who is the only rej>resentative

present of his govermnent, has the right to intervene and claim a

ves.sel l)elonging to such government against which a HIh'I has Ihmmi

filed to secure her forfeiture for violation of the neutrality laws.

The Couwrva. :i.S Fe<l. \W\>. i:>l.

A proceeding under s«'(tion .Vjs:i. Revised Statutes, is a suuple suit

in admirahy. where the decn-e will 1h' simply that the IIIk-I will Iw

dismissed or the vesH'l comlemtH'd : and no decrei' of restitution is

necessary.

The <;oiis«TV«, ."IS l'«'<l. ICfp. i;ti.
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5. Arrest and Detention.

§ 1323.

A vessel under arrest, to prevent her from cruising against bellig-

erent powers, may be discharged on the order of the President com-

municated to the marshal having her in custody. •

Bradford, At. Gen., 1794, 1 Op. 48.

In an action of trespass for damages for the wrongful seizure of

a vessel under the neutrality law^s, the defendant, a collector of cus-

toms, Avho had employed only civil means, sought to justify the seiz-

ure on the strength of section 7 of the act of 1794, by alleging an

order of the President of the United States, and arguing that as

the President had authority by section 7 to employ the military and

naval forces for the purpose of executing the neutrality laws, he

might a fortiori employ a civil officer or force for that purpose, and

that his order to that effect was a sufficient justification of the

seizure. Story, J., delivering the opinion of the court, said

:

" But upon the most deliberate consideration, we are of a different

opinion. The power thus entrusted to the President is of a very

high and delicate nature, and manifestly intended to be exercised only

w^hen, by the ordinary process or exercise of civil authority, the pur-

poses of the law cannot be effectuated. It is to be exerted on extraor-

dinary occasions, and subject to that high responsibility which all

executive acts necessarily involve. Whenever it is exerted, all per-

sons who act in obedience to the executive instructions, in cases

within the act, are completely justified in taking possession of, and

detaining, the offending vessel, and are not responsible in damages,

for any injury which the party may suffer by reason of such pro-

ceeding. Surely it never could have been the intention of Congress,

that such a power should be alloAved as a shield to the seizing officer,

in cases where that seizure might be made by the ordinary civil means ?

One of these cases put in the section is, where any process of the courts

of the United States is disobeyed and resisted; and this case abun-

dantly shows, that the authority of the President was not intended to

be called into exercise, unless where military or naval force were nec-

essary to ensure the execution of the laws. In terms the section

is confined to the employment of military and naval forces; and

there is neither public policy nor principle to justify an extension

of the prerogative, beyond the terms in which it is given. Congress

might be perfectly willing to entrust the President with the poAver

to take and detain, whenever, in his opinion, the case was so flagrant

that military or naval force were necessary to enforce the laws, and

yet with great propriety deny it, where, from the circumstances
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of the case, the civil officers of the Government might, upon their

private responsibility, without any danger to the public peace, com-

pletely execute them. It is certainly against the general theory

of our institutions to create great discretionary powers by implica-

tion, and in the pr&sent instance we see nothing to justify it."

Gelston v. Iloyt (1818), .3 Wheat. 24(;, :«1.

Every neutral nation has a right to e.xact by force, if need lx\ that

belligerent jjower-s shall not make use of its territory for the purposes

of their war.

Cusbing, At. Gen.. 18;"). 7 Op. 122.

^Mien an officer belonging to a military force ordered out by the

President, under the neutrality act of March 10, 1838, section 8 (5 Stat.

214), '• to prevent the violation, and to enforce the due execution '' of

the act, and in.structed by his connnanding general to execute that

purpose, stMzed property, as a precautionary means to prevent an

intended violation of the act, with a view of detaining it until an

officer having the power to seize and hold it for the purpose of pro-

ceeding with it in the manner directed by the statute could l)e

procured and act in the matter, it was held that the seizure was

lawful. _
Stoughtoii v. Diinick. ."> lilatdi. ;^")<; ; 2<) Vt. .":'..>.

In Novemlx'r, 18('>4, the steamer Colon was seized at San Francisco

on suspicion of an intended violation of the neutrality laws. The

papers showed that the vessel was purchased foi- $;i2,()()() by (ieneral

P. Herran. of Colombia, to Im' equipped for war purposes and sent to

Callao to Ix' transferred to the Peruvian (lovciiiment. (Jcncral Her-

ran acted ostensibly as a connnissioner of Peru,ahli()ugh the Peruvian

minister at Washingt^)n was not advised of liis emph)vment. Mr.

Seward asked tliat the vess«'l l)e detained till the President sliouM

otherwise direct. "The relations existing between Sjjain and Peru

at this time," said Mr. Seward. " not being of the most amicable

nature, it is incumlM'ut u|>oii the I'nited States to guai-d against any

causes of dissatisfaction on the part of either of those govt'niments

which might arise from a departure from our just neutrality towards

them." As the survey of the vess<'I made at .San Fiancisco indicated

that she was well ada|)ted to the revenue htn ic*- but was not strong

enough for a man-of-war. Mr. Seward at the ^anie time >uggested

that the Treasury Dejiartment |)urchase her for the former purjxtse.

Ten days later Mr. Seward stated that as the vcsh'I wa> purchased,

armed, and e(|uipp<'d "evidently with a view to tlie |)roM'cutiou of

hostilities, and in contravention of tin- Executive ord«T ttf NdveuilK-r

II. Doc. 551—vol 7 (K;
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21, 18G2, prohibiting the exportation of warlike materials from the

portvS of the United States," she would be detained till ordered by

the President to be released.

On March 23, 18G5, Mr. Seward stated that orders had been issued

by the Department of State " to the Secretaries of AVar and Treasury,

for the release of the steamer Colon, purchased by General P. A.

Herran for the Peruvian Government," and that orders to that effect

had been telegraphed by the War Department to the general com-

manding the Department of the Pacific.

Mr. Seward. Sec. of State, to Mr. Fessenden, Sec. of Treasury, Dec. 9,

1804, C)7 MB. Dom. Let. 272 ; Mr. Seward, Sec. of State, to Sefior Don
Carlos Tracy, Dec. 19, 18(>4, MS. Notes to Peruvian Leg. I. 288; Mr.

Seward, Sec. of State, to Seiior Don Emilio Bonifaz, March 15, 18G5,

id. 291 ; same to same, March 23, 1865, id. 292.

Persons and vessels arrested under order of the President for

breach of neutrality may be detained by the naval forces of the United

States, under his directions, until lawfully discharged.

Mr. Fish, Sec. of State, to Mr. Edwards Pierrepont, U. S. dist. atty. at

New York, June 29, 18G9, 81 MS. Dom. L^t. 325.

In July, 1869, the President issued to the district attorney and mar
shal for the southern district of New York a commission empowering

them, or either of them, " to employ such part of the land or naval

forces of the United States, or of the militia thereof, for the purposes

indicated in the eighth section of the act of April 20, 1818, commonly
known as the ' neutrality act.'

"

Mr. Fish, Sec. of State, to Mr. IMerrepont, July 13, 18G9, 81 MS. Dom.
Let. 385.

Orders were at the same time given for the capture of all concerned in

exi>editions violating such law. (Ibid.)

See also Mr. Fish's letter to Mr. Pierrepont, of July 15, 1869 ; Mr. Fish to

Mr. Barlow, July 17, 1869 ; Mr. Fish to Mr. Robeson, Aug. 10, 1869

;

Mr. Fish to Mr. Barlow, Aug. 10. 1869, as to custody of gimboats

seized under above order: 81 MS. Dom. Let. 399, 411, 516, 517.

As to the subsequent destiny of these gunboats, see Mr. Fish to Mr. Pierre-

ix)nt, Nov. 26, 1869, 82 MS. Dom. Let. 385.

The proper authorities in New York will be instructed to detain

gunboats preparing to issue from that port, in ^dolation of neutrality

in the contest between Peru and Spain.

Mr. Fish, Sec. of State, to Mr. Freyre, Aug. 10, 1869, MS. Notes to Peru,

I. 373.

As to withdrawal of this order on peace between Peru and Spain, see

same to same, Dec. 8, 1869, id. 385.

In the case of certain Spanish gunboats which were detained under

legal process at New York at the instance of the Peruvian minister,
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on the ground that a state of war existed between Peru and Spain and
that they were intended to operate against Peru, the Spanish tuinister

at Washington desired the Department of State to iufonn the Peru-

vian minister that the vessels were not intended to operate against

Peru or to relieve other vessels of the Spanish navv in Cuban waters

for use against Peru, and that it was the desire of the Spanish (Jcv-

ernment to cultivate the most friendly relations with all the Spanish-

American republics and to discard any unfriendly policy towards

them. Mr. Fish connniuiicated these assurances to tlu' Peruvian

minister, at the same time referring to a declaration made by the lat-

ter to Mr. Seward on May 8. 1S(>8. that a formal state of war no

longer existed lx»tween the allied republics and Spain, " but on tlie

contrary a condition of imi^erfect jieace." The Peruvian minister,

accepting these assurances, withdrew any objection to the departure

of the vessels; and the Government of the United States announced

that it could no longer hesitate to adopt " the conclusion that a state

of war does no longer exist between the governments of Sj>ain and

Peru,'' a conclusion which involved the withdrawal of the pnKved-

ings against the gmiboats.

Mr. Fish. See. of State, to Mr. Froyro, Poruvian inin., 1><h'. .'{, lS«"iO, MS.

Notes to Peruvian Le>;. I. .'i"*.); same to same. 1>«h'. S. 1S«*i!». id. :yCi.

As to a similar declaration made l\v tlie representative of Peru to Si)aiii

in 18<>8, in the case of tlie monitors Otirota and Catairbrr. see .Mr.

Fish. StH-. of State, to Mr. Freyre. IHh-. 8, 18<>!>, MS. Notes to Peru

vian LeK. I. :yc» ; Mr. Seward. Sw. of State, to See. of Treas., .May

23, IWW. 7S MS. Dom. Let. 4!>:{.

See. also. Mr. Evart.s. S^n-. of State, to -Mr. Shisliliiii, Fel». IM. IST'.i. MS
Notes to Russia, VII. LT.O.

The President, under the eighth .section of the act of .Vi)ril iM),

1818, is not re<iuired to arrest in a United States port an unarmed

ves.sel unless it l)e shown that a military enterpri.se is In-gun or set on

foot through her contrary to the pronsions of the statute.

Mr. Fisli, Si"*-, of state, to Mr. HerualM'-. Mar. 2:{, 1M74. MS. Notes to

Spain. IX. l'2o.

" The several collectors of the customs shall detain any veN>cl man-

ifestly built for warlike purposes, aiul alxjut to depart tin* United

States, the cargo of which principally consists of arms and muni-

tions of war, when the numln'r of men shij)|)ed on lM)ard. or other

circumstances, reuiler it probable that such vessel is intended to U*

emplovi'd by the owners to cruis*' or commit hostilities upon llu' sub-

jects, citizens. <»r j)roperty of any fon'ign priiuv or stati', or of any

colony, district, or jH'ople with whom the United States are at pea<v.

until the decision of the President is had thereon, or until the owner
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gives such bond and security as is required of the owners of armed

A^essels by the preceding section."

Section 5290, Revised Statutes.

" I notice your reference to the inadequacy of the powers with

Avhich a collector of customs is invested under Title G7, R. S., to meet

the emergency of an attempt by an armed organization to leave our'

shores in violation of the neutrality laws. The conjoint operation

of the revenue and judicial powers has, however, in recent instances

been sufficient to thwart and punish criminal attempts in the United

States against the peace of friendly neighbors, such as Hayti and

Plonduras."

Mr. Bayard, Sec. of State, to Act. Sec. of Treasury, July 3, 1886, 160 MS.
Dom. Let. 039.

Under sec. 970, Revised Statutes, the collector of a port made
application for a certificate of reasonable cause for having seized a

steamer for a violation of the neutrality laws. The steamer had been

chartered for the use of insurgents against the Colombian Govern-

ment to carry arms for their use. The manifest did not state that

she had arms aboard, and a false destination was given. After dis-

charging her arms she took soldiers aboard, who captured custom-

house officers and tried to use the steamer to capture a Colombian

vessel. Held, that the certificate should issue.

The City of Mexico, 25 Fed. Rep. 924.

A collector of customs is not justified in refusing clearance to a

Aessel and her cargo, under sec. 5290, Revised Statutes, because she

is intended to transport arms and munitions of war for the use of an

insurrectionary party in a country with which the United States

is at peace.

Henricks v. Gonzalez, 67 Fed. Rep. 351, 14 C. C. A. 659.

6. Exaction of Bond.

§ 1324.

" The owners or consignees of every armed vessel sailing out of the

ports of the United States, belonging wholly or in part to citizens

thereof, shall, before clearing out the same, give bond to the United

States, with sufficient sureties, in double the amount of the value of

the vessel and cargo on board, including her armament, conditioned

that the vessel shall not be employed by such owners to cruise or

commit hostilities against the subjects, citizens, or property of any
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foreign prince or state, or of any colony, district, or people, with

whom the United States are at peace."

Section 5289, Revised Statutes.

" The Government of the United States has taken no new resolu-

tion to prevent vessels under their flag sailing from their ports in a

warlike condition. The law on this subject has remained the same
during the last ten years. According to the provisions of the act

of Congress, every person is prohibited from fitting out and arming
or augmenting the force of any vessel within the limits of the ITnited

States to cruise against the subjects, citizens, or property of any

prince or state, colony, district, or people with whom the United

States are at peace. In instances in which the sailing of armed

vessels l^elonging wholly or in part to citizens of the United States,

which is allowed in certain cases for self-protection against pirates

or other unlawful aggressions, the owners are required to give bond

with sufficient sureties in double the amount of the value of the

vessel and cargo, prior to clearing, that it shall not \)e employeil by

such ownei*s to cruise against powers with which the United States

are at peace. And in other instances the j)r()per officers are autiior-

ized to detain any vessel manifestly built for warlike purposes, and

about to depart from the United States, the cargo of which vessel

shall principally consist of arms and anuuunition of war when the

number of men shipped on board or other circumstances shall indi-

cate that such vessel is intended to l)e employed by the owners to

cruise or commit hostilities against friendly powers until tiie decision

of the President thereon, or until the owners shall give bond and

security as previously required."

Mr. Clay. Sec. of State, to Mr. UoIk'Ho. Brazilian charK.'. .May 1, 1S2.S,

MS. .Notes to For. I>egs. IV. U>.

As to tlu' Itoinl kIvcu by the (Jenuaii Kni|»in' (wiiidi t-casnl to exist l)tH\

20, 1H49). tljat tlio war steamer I iiitnl Stiitr.s slioiil*! not Ik' nseil in

liostilities apiinst Denniarlv tlurin;; tiie Scliieswiji-IIolsteiii war. wh'

Mr. Clayton, S<'<-. «.f State, to Mr. Ilillianl. M. C. Feb. 2;{, 18.'^>. 37

MS. lH)ni. Let. 4.'»0.

That a United States district judge has power to re<|uire a per-

son, who has given just ground to suspect liim of an iiUent to viohite

the neutrality laws, to give bond that he will observe them, sec

United States r. Quitnum, '2 .Vuj. L. Keg.. (Uo.

"When a court of the United States, in the e.\enis«' of its discretion,

has a<lvisedly determined to i)ermit a vessel liln-led for viohitioii of

the neutrality laws to Im- releas«'d on l)ond. the e.xecutivi' department

has no power to interfere with the pnM'eedings.

StnnlKjry, At. (ien., liHHi, 12 Op. 2.
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" It has been held that persons justly suspected of an intention to

engage in such enterprises may be required by the courts to give bond
not to do so. (United States v. John A. Quitman, 2 Am. Law Reg.,

645.) Persons in charge of any armed vessel may be required to give

like security as a condition of clearance. (Rev. Stats., sees. 5289,

5290.)"

Harmon, At. Gen., Dec. 10, 1895, 21 Op. 2G7, 272-273.

^Miere a vessel, libeled for forfeiture under section 5283 of the

Revised Statutes, was released on bond and stipulation, it was held

that she was improvidently released and should be recalled ; and it

was intimated, but not decided, that, in the case of a libel for forfei-

ture under section 5283, the release of a vessel on bond and stipula-

tion, as in the pending case, before answer or hearing, against the

objection of the United States, was unauthorized.

The Three Friends (1897), IGG U. S. 1. 08, citing, particularly, The Mary
N. Hogan, 17 Fed. Rep. 813.

7. Restitution of Captubed Propebty.

§ 1325.

" The Sieur Cunningham, captain of an American armed vessel,

after having wasted the British commerce, entered the port of Dun-
kirk. He there disarmed his vessel, and declared that he was about

to load with merchandise for one of the ports of Norway. As this

declaration appeared suspicious, security was demanded of Cunning-

ham; he presented two, the Sieurs Hodge and Allen, both British.

Cunningham sailed in reality from the port of Dunkirk without

being armed ; but clandestinely, and in the night, he caused seamen,

guns, and warlike stores to be put on board his vessel, which was in

the road. He set sail and in a short time made prize of a British

packet-boat, the Prince of Orange. As soon as the French govern-

ment was made acquainted with the fraud of Cunningham, they

caused the Sieur Hodge, one of his securities, to be arrested and con-

ducted to the Bastile ; and the packet-boat was restored to the Court

of London without further trial, because the offense of Cunningham
was evident and public."

Observations on the Justificative Memorial of the Court of London, by

Pierre Augustin Caron de Beaumarchais, English translation, Phila-

delphia, 1781.

A copy of the rare pamphlet from which the foregoing is quoted was pre-

sented by the Hon. A. B. Hagner, of Washington, to the Department

of State in 1879. Of this pamphlet, Caleb Cushing, in a letter to Mr.

Hagner, of January 7, 1874, speaks as follows :
" The memoirs which

it contains are of the highest possible historical and juridical value.
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The English nieuioir was written by Edward Gibl>on. The several

memoirs constitute the first example and precetlent of regular discus-

sion of the great question. Under what circumstances may a neutral

Government recognize the indei>eudence of the rebels or seceders of

another and a friendly government?
"My knowledge of these memoii-s is dcrivtil from the ' Causes CeUMtrcs

'

of Martens; but 1 find, to my surprise, on comparing Martens with

your English c^)i»y, that the original has Ikhmi greatly mutilattnl by

Martens."

The exiHHlitions of Cunningham (or Conynghara) are narrat«Hl In detail

in Hale's Franklin in France, \:U\. 174. .UiO, S4(\, :{4S. .•{"..

See, also, the same work for notices of the French evasion of their own
neutrality laws in rendering aid to American privateers prior to the

declaration of war by France* against England.

The seizure by one Ix^llif^erent, in neutral territory, of a ship lK^h>n<r-

ing to another hellijrercnt, is unlawful, and the shij) unist 1h' restoretl.

Randolph, At. (Jen. 170.$, 1 Op. 32 ; 1 .Vm. State rai)ers. For. Uel. 148.

" Restitution of prizes has been made by the Executive of the

United States only in the two cases, 1st, the capture within their

jurisdiction, by armed vessels, ori<!^inally constituted such without the

limits of the United States; or 2d, of capture, either witliin or with-

out their jurisdiction, by armed vessels, ori«rinally constituted such

within the limits of the United States, which last have been called

proscrilx»d ves.sels.

"All military equipments within the ports of tiie United States are

forbidden to the ves.sels of the Indlifrerent powers, even where they

have been constituted vessels of war In'fore their arrival in our |)orts;

and where su<'h cijuipments have been made before detection, they

are ordered to 1h' suppressed when detected, and the vessi-i reduced to

her original condition. But if they escajM* detection altogether,

depart and make prizes, the Executive has not unilertaken to restore

the prizes.

"' With due care, it can scarcely happen that military e(iui|)ments «tf

any magnitude shall escape discovery. Those which are small may

sometimes, perhaps, escajH', but to pursue these so far as to decide that

the smallest circumstance of military e<juipmeiit to a vessel in our

ports shall invalichite ln'r prizes through all time, would Ih' a measure

of incalculable conse(|uences. .Vnd since our intt'rference must Im*

governed by some general rule, and U'tween great antl small ecjuip-

meiits no practicable line of distinction can U- drawn, it will 1m>

attended with less evil on the whole to rely on the elKcacy of the

means of prevt'iition, that they will reach with c»'rtaiuty e«inipmcMts

of any uuignitu<h', and the great mass of those of >maller iuiportaiice

also; and if some should in the event, es<'aiM' all our vigilance, to com

sider these as of the numln-r of cases which will at times bailie the
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restraints of the wisest and best-guarded rules which human foresight

can devise. And I think we may safely rely that since the regula-

tions which got into a course of execution about the middle of August

last, it is scarcely possible that equipments of any importance should

escape discovery."

Mr. Jefferson, Sec. of State, to minister of Great Britain, Nov. 14, 1793,

4 Jefferson's Worlds, 78 ; 5 MS. Doni. Let. 340.

A French privateer having come to Charleston unarmed, leave to

arm her was asked and refused. She returned, after a cruise, with

guns mounted and a prize. The court restored the prize, the ground

being that she did take on board the guns at Charleston to be used

as her armament, and that the act was an illegal augmentation of

force.

The Nancy, Bee. 73.

See, also, The Betty Cathcart, Bee, 292. and Dana's Wheaton, § 439, note,

21.5; The Alerta r. Moran (1815), 9 Cranch, 359.

See Geyer r. Michel (1796), 3 Dall. 285.

The capture of a vessel of a country at peace with the United States,

made by a vessel fitted out in one of our ports, and commanded by one

of our citizens, is illegal, and if the captured vessel is brought within

our jurisdiction, the district courts, upon a libel for a tortious seizure,

may inquire into the facts, and decree restitution. And if a privateer,

duly commissioned by a belligerent, collude with a vessel so fitted out

and commanded, to cover her prizes and share with her their pro-

ceeds, such collusion is a fraud on the law of nations, and the claim

of the belligerent will be rejected.

Talbot r. Janson (1795), 3 Dall, 133.

" The power and dut}'^ of the United States to restore captures

made in violation of our neutral rights and brought into American

ports, have never been matters of question; but, in the constitutional

arrangement of the different authorities of the American Federal

Union, doubts were at first entertained, whether it belonged to the

executive government or to the judiciary to perform the dut}^ of

inquiry into captures made in violation of American sovereignty, and

of making restitution to the injured party. But it has long since

been settled that this duty appropriately belongs to the Federal tri-

bunals, acting as courts of admiralty and maritime jurisdiction. It,

however, has been judicially determined that this peculiar jurisdic-

tion of the courts of the neutral government to inquire into the valid-

ity of captures made in ^dolation of the neutral immunity, will be

exercised only for the j^urpose of restoring the sj^ecific property

when voluntarily brought within the territory, and does not extend
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to the infliction of vindictive damages, as in ordinary cases of mari-

time injuries, and as is done by the courts of the captor's own coun-

try. The punishment to be imposed upon the party viohitingj the

municipal statutes of the neutral state, is a matter to l>e determined

in a separate and distinct proceeding. The court will exercise juris-

diction, and decree restitution to the original owner, in case of cap-

ture from a belligerent power, by a citizen of the United States, under

a connnission from another l)elligerent power, such capture iK'ing a

violation of neutral duty; but they have no jurisdiction on a lilxd for

damages for the capture of a vessel as pri/.e by the commissioned

cruiser of a lx»lligerent power, although the vessel may i)elong to

citizens of the United States, and the capturing vessel and her com-

iuander Ik' found and ])roceeded against within the jurisdiction of

the court."

2 Halle<-k's Int. Law (;W tnl.. l>y Hakct). IT.i.

"Our courts, however, held [during the war between France and

England], and they continue to hold, that if the capture Ix^ made
witiiin the territorial limits of a neutral country into which the prize

is brought, or l)v a privateer which has been illegally e(|uip|H'd in

such neutral country, the prize courts of that country not only possess

the power, but it is their duty to restore the pro^x^rty to the owner."

W, B. LawroiutN 127 North Aiu. Uev. (.July. ISTH). 2«).

If a capture Ix^ made by a privateer, which had l)een illegally

equipped in a neutral country, the prize courts of such neutral

country have power and it is their duty to restore the capturetl prop-

erty, if brought within their jurisdiction, to its owner.

Brig. Alerta r. Moran, 1> C'raneb, 'iTtO.

There is no distinction Wtween captures, in violation of our neu-

trjLJity, by public ships and l)y privateers.

L'Invlnelblo, 1 Wheat. 2;{K: The Sniitissiinn Tiiiiithul. 7 i<l. JXl

If restitution be claimed on the ground that the capturing ves-^'l

has augmented her force in the I'nited States by enlisting uu-n. it

rests upon the claimant to prove the enlistment : and, this In-ing done,

upon the captors to prove that the |x'rsons enlisted were subjtn-ts or

citizens of the prince or state under whose flag the cruiser saiN,

transiently within the I'nited States, and therefore subject to eidist-

ment.

Th«' KstrcHn. 4 Wheat. 21»S : S. P., I.a .Viiiistjnl ih' Kurs. .' id. :yCi.

If a prize, taken in violation of our neutrality, is voluntarily

brought within our territory, the courts must decnn' re-tiluti»)n t«»
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the original owner. WTiere, however, the original owner seeks resti-

tution on the ground of a violation of our neutralit}^ by the captors,

the onus probandi rests on him to make out his case.

La Aniistad de Rues, 5 Wheat. 385.

" The doctrine heretofore asserted in this court is, that whenever

a capture is made by any belligerent in violation of our neutrality,

if the prize come voluntarily within our jurisdiction, it shall be

restored to the original owners. This is done upon the footing of the

general law of nations; and the doctrine is fully recognised by the act

of Congress of 1794. But this court have never yet been understood

to carry their jurisdiction, in cases of violation of neutrality, beyond

the authority to decree restitution of the specific property, with the

costs and expenses during the pending of the judicial proceedings.

We are now called upon to give general damages for plunderage,

and if the particular circumstances of any case shall hereafter

require it, we may be called upon to inflict exemplary damages to the

same extent as in ordinary cases of marine torts. We entirely dis-

claim any right to inflict such damages; and consider it no part of

the duty of a neutral nation to interpose, upon the mere footing of

the law of nations, to settle all the rights and wrongs which may
grow out of a capture between belligerents. Strictly speaking, there

can be no such thing as a marine tort between the belligerents.

Each has an undoubted right to exercise all the rights of war against

the other; and it cannot be a matter of judicial complaint, that they

are exercised with se\ierity, even if the parties do transcend those

rules which the customary laws of war justify. At least, they have

never been held within the cognizance of the prize tribunals of neu-

tral nations. The captors are amenable to their own government

exclusively for any excess or irregularity in their proceedings; and

a neutral nation ought not otherwise to interfere, than to prevent

captors from obtaining any unjust advantage by a violation of its

neutral jurisdiction. A neutral nation may, indeed, inflict pecuniary,

or other penalties, on the parties for any such violation ; but it then

does it professedly in vindication of its own rights, and not by way of

compensation to the captured. When called upon by either of the

belligerents to act in such cases, all that justice seems to require is,

that the neutral nation should fairly execute its own laws, and give

no asylum to the property unjustly captured. It is bound, therefore,

to restore the property if found within its own ports ; but beyond this

it is not obliged to interpose between the belligerents."

Story, J., La Auiistad de Rues, 5 Wheat. 385, 389.

A capture of Spanish property, in violation of our neutrality, by a

vessel built, armed, equipped, and owned in the United States, is
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illegal, and the property, if brought within our territorial limits, will

be rastored to the original owner.

La Conception, G Wheat. 235.

If a public armed vessel of a belligerent violate our neutrality by
unlawfully enlisting men in our ports, the property captured by her

on the ensuing cruise will, if brought within the territorial limits of

the United States, be restored to the original ownei*s.

The Santisslnia Trinidad, 7 Wheat. 283.

It is settled that if captures are made by vessels which have violated

our neutrality acts, the property may be restored if brought within

our territory. Hence a vessel armed and manned in one of our ports,

and sailing thence to a belligerent port, with the intent thence to

depart on a cruise with the crew and armament obtained here, and

so departing and capturing belligerent property, violates our neu-

trality laws, and her prizes coming within our jurisdiction will be

restored.

The Gran Para, 7 Wheat. 471.

If property captured in violation of our neutrality laws Ik? found

within our jurisdiction, in the hands of the master of the capturing

vessel, it will be restored, whether a condemnation or other change of

title has intervened or not.

The Arrogante Barc-elones, 7 Wheat. 4(X>.

AVliere a capture is made by captors acting under the commission of

a foreign country, such capture gives them a right which no other

nation neutral to them has a right to impugn, unless for the purpose

of vindicating its own violated neutrality.

La Nereyda, 8 Wheat. 108.

8. Effect ok a Commission.

§ 132t).

An information was exhibited against the CanfthiH as a ve.«!sel ille-

gally fitted out in the United States. Tiie casf caim'

NentraUty—Illegal <„, („ 1,^. argued on a suggestion, filed by the United
Fitting Out of

^^^^^^ district attorney under the dimtion of the

Presiilent, that tiie vess<'l was the public pro|MMty of

the French Republic, and tlierefoie not liabK' to s«'i/ure or forfeiture.

After the argument was begun a doubt was intimate<l by the <()uit as

to whether the circuit court had jurisdiction in the cas*', «»r whether

the jurisdiction did not belong exclusively to the district court.
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After argument Judge Peters expressed the opinion that the juris-

diction of the district court was exclusive under the act of Congress.

He said that in the case of the United States v. Guinet (2 Dall. 321)

lie had, upon full consideration, directed the information in rem

to enforce the forfeiture of the cannon to be instituted in the district

court, but had bound the defendant over to the circuit court to answer

personally for his offense. Wilson, Justice, took the same view, hold-

ing that the jurisdiction of the district court was exclusive, under the

ninth section of the judiciary act, in all suits for penalties and for-

feitures incurred under the laws of the United States. The informa-

tion was therefore dismissed.

KetlaiKl v. The Cassius (1790), 2 Dall. 365.

A vessel was fitted out at Savannah with armament, munitions,

and sea stores, and being afterwards found, under another name, with

a commission from the Republic of Venezuela to cruise against the

subjects of the King of Spain, was seized by the United States

authorities for violating the neutrality laws. The captain admitted

that the vessel had already made a cruise in the capacity above

stated, but applied to the President for her discharge from further

prosecution on the ground that she was a legitimate armed vessel,

lawfully sailing under the flag of Venezuela. It was advised that

the case was one for adjudication in court, and did not call for the

extraordinary interference of the Government.

Wirt, At. Gen., 1818, 1 Op. 231.

" As it is probable that by virtue of this act [of March 3, 1819, to

protect the commerce of the United States and to punish the crime of

piracy] vessels may be taken bearing the flag and pretending to have

commissions from Venezuela, Captain Perry will give the most

explicit assurances that it is not the intention of the United States to

capture or molest any of the cruisers of Venezuela duly commissioned

and authorized to wear its flag, but that vessels fitted out, armed and

manned within the United States, cruising against nations with

which they are at peace, can not be recognized as having a lawful

authority. He will explicitly state that the United States consider

as illegal all commissions issued in blank and delivered within the

United States for vessels fitted out in their ports."

Mr. Adams, Sec. of State, to Mr. Thompson, Sec. of Navy, May 20, 1819,

17 MS. Dom. Let. 304.

A vessel called the Irresistible was fitted out at Baltimore in viola-

tion of the neutrality laws, and sent to Buenos Ayres, where she was

commissioned as a privateer to cruise against Spain. She afterwards
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captured a prize, called the Gran Para^ which she brong^ht into the

United States, and which was there libeled for restitution. Against

this claim it was contended that, as the Irresistible made no prize on

her passage from Baltimore to Buenos Ayres, her offense against the

neutrality laws was deposited there, so that her subsequent cruise

could not in any way be connected with it. As to this contention,

Chief Justice Marshall said: "If this were to l)e admitted in such a

case as this, the laws for the j)reservation of our neutrality would be

completely eluded, so far as this enforcement depends on the restitu-

tion of prizes made in violation of them. Vessels completely fitted in

our ports for military operations, need only sail to a iK'lligerent port,

and there, after obtaining a commission, go through the ceremony of

discharging and re-enlisting their crew, to l^ecome perfectly legit iuuite

cruizers, purified from every taint contracted at the place wliere all

their real force and capacity for annoyance was acquired. This

would, indeed, be a fraudulent neutrality, disgraceful to our own
Government, and of which no nation would be the dupe. It is

impossible for a moment to disguise the facts, that the arms and

ammunition taken on board the Irrestihle at Baltimore, were taken

for the j)urpose of being used on a cruize, and that the men there

enlisted, though engaged, in form, as for a commercial voyage, were

not so engaged in fact. There was no commercial voyage, and no

individual of the crew could l)elieve that there was one."

Gran Para (1822), 7 Wheat. 471, 487.

As to the effect of a commission and the deposit of the offense aRainst the

neutralitj- laws, see, further, Moore, Int. Arbitrations, I. "i(\, 012;

IV. 4082-4097.

A citizen of the United States who has violated its neutrality can

not .shelter himself under a commission from a foreign belligerent.

The Belle Corrunes, 6 Wheat. 152.

" It was maintained in the American case that, by the true con-

struction of the second clause of the first rule of the treaty, when a

ves.sel like the Florida, Alabama^ Georgia, or Shenandoah, which has

been especially adapted within a neutral port for the usi» of a Ix^llig-

erent in war, comes again within the neutral's jurisdiction, it is the

duty of the neutral to seize and detain it. This constrjiction was

denied by Great Britain. It was maintained in the British j)aiKM-s

submitted to the tribunal, that the obligation created by this clans*'

refers only to the duty of preventing the original departure of tlie

vessel, and that the fact that the vessel was, after the original depar-

ture from the neutral port, commissioned as a ship of war protects it

against det<;ntiou.
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" To this point we rejoined that a commission is no protection

against seizure in such case, and does not operate to release the neu-

tral from the obligation to detain the offender.

" The Viscount d'ltajuba seemed to favor the American construc-

tion. He said

:

" 'According to the latter part of the first rule of Article VI. of the

treaty of Washington, the neutral is bound also to use due diligence

to prevent the departure from its jurisdiction of any vessel intended

to cruise or carry on war as above, [viz., against a belligerent,] such

vessel having been specially adapted, in whole or in part, within its

jurisdiction to warlike use. ... If, then, a vessel built on neu-

tral territory for the use of a belligerent, fraudulently and without

the knowledge of the neutral, comes again within the jurisdiction of

the sovereign whose neutrality it has violated, it ought to be seized

and detained.'

" Count Sclopis says, on this point

:

"
' It is on the nature of these special circumstances that the first

rule laid down in Article VI. of the treaty of Washington specifi-

cally rests. The operation of that rule would be illusor}^ if it could

not be applied to vessels subsequently commissioned. The object in

view is to prevent the construction, arming, and equipping of the

vessel, and to prevent her departure when there is sufficient reason

to believe that she is intended to carry on war on behalf of one of the

belligerents; and when probability has become certainty, shall not

the rule be applicable to the direct and palpable consequences which

it originally was intended to prevent ?
'

" In the award the tribunal says that

—

"
' The effects of a violation of neutrality committed by means of

the construction, equipment, and armament of a vessel are not done

away with by any commission which the Government of the belliger-

ent power, benefited by the violation of neutrality, may afterwards

have granted to that vessel; and the ultimate step by which the

offense is completed can not be admissible as a ground for the absolu-

tion of the offender, nor can the consummation of his fraud become

the means of establishing his innocence. The privilege of exterri-

toriality, accorded to vessels of war, has been admitted into the law

of nations, not as an absolute right, but solely as a proceeding

founded on the principles of courtesy and mutual deference between

different nations, and therefore can never be appealed to for the pro-

tection of acts done in violation of neutrality.'

" It will be observed that the tribunal, instead of adopting the

recognition by the Viscount d'ltajuba of a positive obligation on the

part of the neutral to detain the vessel, in the case supposed, limited

itself to expressing the opinion that, in such case, the neutral would

have the right to make such detention,"
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Report of Mr. J. C. B. Davis, agent of the United States at Geneva, Sept
21, 1872, Palmers relating to the Treaty of Washington, IV. 10-11.

" The fact that a ves-sel, built in contravention of the laws of neu-
trality, escajjes and gets out to sea, does not free that vessel from the

responsibility she has incurred by her violation of neutrality; she

may, therefore, be proceeded against if she returns within the juris-

diction of the injured state. The fact of her having been transferred

or commissioned in the meanwhile, does not annul the violation cam-
mitted, unless the transfer or commissioning, as the case may be, was
a bona fide transaction."

Opinions of Mr. Stjimpfll, Papers relating to the Treaty of Washington,

IV. 105.

9. Question of Extbatekbitorial Pubsuit.

§ 1327.

Whether a neutral sovereign is bound to pursue beyond his terri-

torial waters a belligerent vessel fitted out in such waters in violation

of his neutrality, has been much di.scussed. In La Amistad de Rues,

5 \Mieat. 390, it was said by Story, J., that when a neutral nation is

" called upon by either of the belligerents to act in such cases, all that

justice seems to require is, that the neutral nation shall fairly exe-

cute its own laws, and give no asylum to the property unjustly cap-

tured." On the otlier hand, it is said by Story, J., in The Marianna

Flora, 11 Wheat. 42, that "it is true, that it has Ikhmi held in the

courts of this country, that American ships, offending apiinst our

laws, and foreign ships, in like manner, offending within our juris-

diction, may, afterwards, Ix' pursued and seized upon the ocean, and

rightfully brought into our courts for adjudication. This, however,

has never Ikhmi suppostnl to draw after it any right of visitation or

search. The party, in such case, seizes at his peril. If he estal)Iishes

the forfeiture, he is justified. If he fails, he must make full com-

pensation in damages.'' Sir W. Ilarcourt, in criticising thes«' rulings

in Ilistoricus (p. ir)8), says: "The principle to Ik' deduced from this

decision [La Amixtad] is, that the neutral power can not Ih' calle«l

upon bv the injured Ix'lligerent to grant hin» any remedy In-yond that

which may be exercised over property or i)ersons who are at the time

within the neutral jurisdiction. It is true that, in the celebrated cas»'

of the Portuguest' exi)e<lition to Terceira, it was contended by the

Duke of Wellington's government that an expedition having fraudu-

lently evaded the English jurisdiction. an<l started from the->«' shores

in violation of the enlistment act. the English (Jovernnient was en-

titled to pursue and s4Mze the ships JM'yond the jurisdiction. .Vnd

though this opinion receives some countenance from the dicta of the
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court in the American case of The Marianna Flora, 11 Wlieat. 42,

nevertheless this doctrine was vehemently, and it is generally thought

successfully, controverted by the minority, of whom Sir J. Mackin-

tosh and the late Dr. Joseph Phillimore and Mr. Huskisson were the

principal spokesmen (vide Hansard, vol. xxiv, new series). At all

events, I think it is quite clear that, whether such a right exists or

not, on the part of a neutral, it is not a duty on his part which the

belligerent can call upon him to enforce."

During the war between Spain and the republics on the west coast

of South America, the Peruvian Government, being unable to secure

the clearance from the United States of ships of war for which it had

contracted with citizens of the United States, entered into a secret

convention w4th the Mosquera government in Colombia, which con-

vention was ratified by President Mosquera November 20, 1866,

under which Colombia undertook to purchase the vessels, and, after

they arrived within Colombian jurisdiction, to sell and deliver them

to Peru on terms which clearly indicated that the sale within the

United States by Peru to Colombia was colorable only and in fraud

of the neutrality laws of the United States. In pursuance of this

convention, the Colombian Government, through its minister at

Washington, obtained the release of the steamer R. R. Guyler^ which

had been detained at New York for being fitted out in violation of

the neutrality laws to make war in behalf of Peru and her allies

against Spain, on the assurance that the vessel had been purchased

by Colombia and was the property of that Government. A^Tien

these proceedings became known to the Colombian Congress they were

repudiated by that body, and the Colombian Government, President

Mosquera having been displaced, disavowed and denounced them.

Meanwhile, the Colombian Government was embarrassed by the

presence of the vessel in its waters, involving the prospect of compli-

cations with Spain, and asked that it might be returned to New York
under the naval protection of the United States. The Government

of the United States declined to take this course, on the ground (1)

that the vessel was permitted to depart from the jurisdiction of the

United States in reliance upon the representations of the Colombian

minister; (2) that, so far as the United States was concerned, the

vessel must be considered as a foreign ship belonging to Colombia,

and in nowise to the commercial marine of the United States; (3)

that there was no law by which the United States could, under

these circumstances, extend its control over the vessel in any place

whatsoever, so long as she was neither doing nor threatening any

wrong to the United States; (4) that the United States could not

receive her and cause her to be transferred in American waters to

any belligerent,
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Mr. Seward. Sec. of State, to Mr. Sullivan, luin. to Colombia, Xo. 17,

Sept. 27, 1807. MS. Inst. Colombia. XVI. 2.3.S.

See. also, same to same. Xo. 30, April 14. 18G8. id. 272.

With refei-ence to the vessels Quaker City and Florida, which
after their departure from the United States, appeared to have Ix'en

converted into men-of-war in Ilaytian watei-s, the Haytian (lovern-

ment intimated a desire that the United States shoidd interfere hy
force to prevent the insurgents from usintr them. " It is the set-

tled policy of this Government," said Mr. Fish, in reply, " to remain

neutral in all controversies where its own honor or the welfare of its

own citizens is not concerned. We would gladly see ITayti at peace

with itself and with the world, and enjoying the wonderful advan-

tages which a beneficent Providence has placed within the reach of

its people. But we can not shut our eyes to the fact that the un-

happy strife going on there partakes of the nature of a civil war,

although not recognized as such by us. Both parties have armed
forces in the field, each posst»sses a portion of the territory of the

Republic, each controls ports and nuiintains armed vess<»ls upon the

high seas, and conflicts take place between Iwth with varying snc-

ces.s. If the I'nited States inider such circumstances give to the

existing government the moral force of their recognition of it as the

rightful ruler of the whole territory of the Republic, and withholds

from the insurgents even the recognition of a state of war, all of

which we are doing, that is the extent to which a neutral can U'

asked to go. The United States, reserving always their right to con-

form their {wlicy to the existing facts as they occur, have, up to

this time, steadily pursued the course which I have (lescriU'd towanis

the government to which you are accredited."

Mr. Fisb. Se<'. of State, to Mr. liassett. niiu. to Ilayti. .No. 1<!. Oct. l.'l.

l.S<K), MS. Inst. Ilayti. 1. 1.">S.

As to Judicial imH-eetlinjrs subst'(|iu«iitiy taken in the ras«' of tlie l^u>ik< r

City at New York, see Mr. IMsli. S«h-. of State, to Mr. Mas.s«'tt. niin. to

Iluytl. Xo. :M. March 2. lS7o. .MS. Inst. Ilayti. I. ISJ.

Referring to the report of the United States couMd at (iuayacjuil

that the American steamer Charoiui, then in Peiiivian waters, was

about to Ix* sold to Ecmidorian revolutionists, to Ih* us<'d in h«)stili-

ties against the established govermnent. .Mr. Bayard said: **
1 do

not see how this (lovernment can in any way intervene in this ca>4«.

The steamer in question is now within Peruvian jnrisdi«"tion. To

purchast* and fit Iter out there for hostile piirpos*»s is an otfence. if

at all, against the netitrality laws, not of tin- United State>, but of

Peru. It is to the (Jovernment of Peru that the Kmndorian (iovern-

ment should address its remonstrances; and against Pei u it must

11. Doc. 551—vol 7 07
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present any claims for damages that it may suffer from the action of

the said vessel."

Mr. Bayard, Sec. of State, to Mr. McGarr, consul at Guayaquil, No. 20,

July 14, 188G, 318 MS. lust. Consuls, 35)9.

Mr. Bayai'd added that, if the steamer was within the jurisdiction of the

United States, her mere sale while unarmed would not be a violation

of the neutrality laws. (Ibid.)

In 1885 Mr. Jacob Baiz, consul-general of Honduras at New York,

complained that the American steamer City of Mexico^ a passenger

and freight vessel, had taken on board at Belize, when on her ordi-

nary coasting route, some political refugees who, it was supposed,

were meditating hostile action against the Government of Honduras,

Mr. Baiz also alleged that the City of Mexico was about to carry a

quantity of contraband of war from Jamaica to Honduras for the

use of the revolutionists; and he asked that American men-of-war

in Central American waters be instructed to watch the steamer, Mr.

Bayard, who was then Secretary of State, replied that acts such as

those complained of, even supposing that they might be considered

as breaches of neutrality if committed Avithin the jurisdiction of the

United States, could not be imputed to the United States when com-

mitted in a foreign port; nor could it, he said, be justly urged that,

because the vessel carried the American flag, it Avas the duty of the

United States to send cruisers to Avatch her in order to prevent her

from committing breaches of neutrality while passing from one for-

eign port to another. " For this Government," said Mr. Bayard,
" to send armed vessels to such ports to control the actions of the

City of Mexico would be to invade the territorial waters of a foreign

sovereign. For this Government to watch its merchant and passen-

ger vessels on the high seas, to stop them if they carry contraband

articles or passengers meditating a breach of neutrality, would impose

on the United States a burden Avhich Avould be in itself intolerable,

Avhich no other nation has undertaken to carry, and which the hiAv of

nations does not impose. . , . Whether the City of Mexico,, when
she returns to her home port, or those concerned in her or in this

particular voyage, may be subject to adverse procedure under our

neutrality statutes, I have not deemed it necessary here to discuss or

decide,"

Mr. Bayard, Sec. of State, to Mr. Hall, min. to Central America, No. 325,

Feb. G, 1880, For. Rel. 188(5, 51.

In August, 1885, Mr. Bayard brought to the notice of the Secretary of the

Treasury and the Attorney-General, with a request for appropriate

action, a telegram from Mr. Baiz to the effect that he was informed

that the City of Mexico was about to sail from New York with a fili-

bustering expedition to Honduras. The Secretary of the Treasui'y.

on October 1, 1885, reported that, upon careful inspection of the ves-



§ 1328.] EXTRATERRITORIAL JURISDICTION. 1049

sel's cargo and equipment, nothing indicating an intent to violate the

neutrality laws could be found, and that no information of anything

tending in that direction had been obtaineil. He therefore in<iuire«l

whether there was any objection to granting the vessel a clearamv.

Mr. Bayard answered that none was perceivetl ; and the steamer duly

sailed. (For. Kel. 188.^ 1.'{.S-144.)

•In connection with the subje<-t of seizure of vessels, in relation to the

right of search, see a series of able articles by James (\ Welling, in

the National InteUigencer, June 1.. 1S.")8, and other issues.

In 1808, Mr. Merry, American mmister to some of the Central

American States, on hearing that an American ves.sel which had
.sailed from Salvador was suspected of carrying a revolutionary

expedition against the (lovernment of Nicaragua, is.sued a circular

letter to consular officers within his jurisdiction instructing then» to

make inquiries, and, if the result shouKl justify the stej), authorizing

them to call upon the connnander of any American man-of-war

within reach " to examine her papers and seize her if found to bo

engaged in an illegal voyage in violation of the statutes of the

United States." AVith reference to this circular, the Department of

State said: "There is not, so far as the Department is aware, any

statutory provision authorizing the seizure of a ve.s.sel under such

conditions. Section 5287 of the Revised Statutes, which provides

for the seizure of vessels mider certain stated circumstances, is not

applicable to the case of vessels fitted out Ix^vond the jurisdiction of

the United States. . . . It is entirely j>roper for you to call upon

the consular officers to make iiujuiry as to the truth of tiie charges

against the vessel, and to furnish to this (Jovernment any evidence

tending to show that the (U'l'ni has violated the neutrality laws of

the United States by prej)aring for such expedition within the

waters of the United States. Further than this, there is no authority

for a minister or consul to act."

Mr. Sherman, Sw. of State, to Mr. Merry. No. tu;. Manii 'i:>, 1S!»,S. MS.

Inst. Central America. XXI. 21Ki.

10. Duty I'.ndkb KxTKAiFaiKiToKiAi. .Iikishhtion.

S 1328.

In 18r»7 the Japanese (Jovernment. as represented l)y tiie 'I'ycoon,

sent two commissioners to the United States to juirchnsc shi|)s of

war. They bought from the (Jovernment of the I'nitt'd .*^^tiit«'s the

ironclad ram Sfoiinm//, the price iH'ing $^1(M).()(M), of whi<l) the

sum of $30()/)0() was paid, the rest to Iw transmitted to the Tnitcd

States through the American legation in ,Ia|)an. The ram was

sent out to Japan under Captain (Jeorge Hrowii. l'. S. N.. who

was granted leave of ubseiicc, to act us the agent of the Jupunesc
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commissioners in taking the vessel to Yokohama. Before her arrival

there war broke out between the Tycoon and the Mikado; and on

February 2S, 1868, the diplomatic corps in Japan agreed upon and
signed a memorandum in which they declared that the only way to

preserve a perfect neutrality between the contending parties was to

regard them both as belligerents, and that, as vessels of war had

been ordered by princes belonging to both parties, in Europe as well

as in America, they had decided to use their utmost endeavors to

prevent the delivery of the vessels in question on their arrival. In

acknowledging receipt of the American legation's report of this pro-

ceeding, Mr. Seward, who was then Secretary of State, remarked

that the course which had been marked out seemed in regard to the

Stonewall to be impracticable, since the vessel was delivered to the

Japanese Government in American waters and was placed under the

Japanese flag, her officers and crew being employees of the Japanese

Government and not in the service of the United States. Under
these circumstances, it was thought that no agent of the Govern-

ment of the United States had a lawful right to reduce the vessel

into possession, or to interfere with her movements. The subject

was, however, left to the legation's discretion. Before these instruc-

tions were written the Stonewall arrived in Japan and was kept by

(he legation under the American flag. The legation reported that

if she could have been delivered all the money due on her would

have been promptly paid by the Tycoon's government; but that, as

that government to all appearances had subsequently ceased to exist,

and the Mikado's government had not taken possession of Yedo,

the Stonewall had been kept at Yokohama, the legation having

provided for her expenditures while there. The legation, in a com-

munication to Captain Brown, written immediately on the arrival

of the Stonewall^ directed that the vessel should be kept under the

American flag and not delivered into the hands or control of any

Japanese until instructions, which had been applied for, should have

tjeen recieved from the Department of State. Representatives of

the Tycoon claimed the vessel, but the legation declined to permit

her to be delivered up; and the legation at the same time refused to

deliver her lo the government of the Mikado. November 12, 1868,

Mr. Seward, instructed the legation as follows :
" Your proceeding

in retaining possession and control of that vessel [the Stonewall] is

approved. We, nevertheless, anxiously await such a solution of the

political complication in Japan as will enable this Governmeiit to

relieve you of that embarrassment."

For the correspondence in relation to the case of the Stotiewall, see Dip.

Cor. 1867, II. 24, 30, 45 ; Dip. Cor. 1868, I. 677, 730, 733, 763, 829, 838.



§ 1328.] EXTBATEKRITOBIAL JUBISDICTION. ' 1051

The position of the United States is that the principles of neu-

trality are applicable to China. In the case of the Tonquin war, in

1885, the Department of State, referring to the course which the

United States had pui"sued in their international conflicts, and in the

recent wars between Kussia and Turkey and between Chile and Peru,

directed the American minister at Pekinj^ that he was, so far as he

had opportunity, to "enjoin upon all American citizens in China the

necessity 'and importance of their due observance of the laws and
obligations of neutrality, watching at the same time with caiv and
diligence the interests and rights of such American citizens reganling

their persons, projierty, ships, and commercial privileges."

Mr. Frelinghuysen, Sec. of State, to Mr. Yoiujg. iniu. to China. No. :\S'2,

Fi'l>. 2. ISS.".. MS. lust. Cliiiia. III. iist).

In March, 1885, Mr. Young, American minister at Peking, refer-

ring to the war then going on between France and China, cabled to his

Government as follows: "Chinese object American pilots Krench

men-of-war. Shall I forbid such service?" To this imjuiry Mr.

Bayard replied : ''Although well disposed, we can not forl)id our

citizens serving under })rivate contract at their own risk. Not pro-

hibited by statutes or cognizable by consuls." In confirming this

reply by a formal instruction, Mr. Bayard adverted to the fact that,

while the obligation of a neutral government to prevent the connuis-

sion of hostile acts was usually limited to things done within its own
jurisdiction, foreign powers possess extraterritorial jurisdiction in

China by virtue of treaties. But this juristliction was, he said, in

no wise arbitrary, but was limited by laws, and was not preventive,

but punitory. In this relation Mr. Bayard cited section 410'J, K. S.,

which ])rovides that " insurrection or reU'llion against the govern-

ment of either of those countries
|

i. e., the countries named in sec.

4083, whereof China is one] with intent to subvert the same, and

murder, shall 1h' capital offenses, punishable with death," and atldeil

:

'' But the simple act of entering into a private contract to seive

either combatant in open warfare wouM not appear to U' triable

under this section; and even if it weiv, this (lovernineut would have

no rightful power to forbid such s<'rvice. It is, of course, undei-stood

that this n'asoning does not apply to persons in the employ of the

(lovernment of the I'nited States. For such j)ersons, while so em-

pIoye«l, to |H'rform hostile service for ('ithcr party wouUl Ih' a breach

alike of <li.s<Mpline and neutiid good faith, which tlie rules of the

service would U' com|M'tcnt to pri'vent."

Mr. Hayanl. Si'i-. «>f Stat«'. to .Mr. Yonii«. iiilii. to Cliiiia. No. 4oT. Mar.li

11. I.S.S."!. For. !{«•!. 1S.S.1. l(;o.

Mr. Ita.vanl furtlntr sai»l : "In tin- iiiterfst of ^imhI will JH'twtM'ii nation*!.

it is desirable lUal citizens of the Uuilcd Slates nboulU Uut take j»art
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with either belligerent, or. if they do so, that it should bo distinctly

known that they thereby act beyond all effective responsibility of

their own Government. Your discretion will doubtless show you
how far it may be opportune to go in the direction of dissuading any
citizen of the United States from taking sides in the present contest.

but whatever you may do should be marked with the most obvious

impartiality." (Id. 161.)

The question raised by Mr. Young obviously is a very important one, and
it may be proper to consider whether sec. 4102 covers, or was
intended to cover, the whole ground of jurisdiction in the consular

courts in extraterritorial countries to prevent and punish unneutral

acts. Those courts possess general jurisdiction to enforce the

criminal statutes of the United States as to acts done by American
citizens within the consul's jurisdiction. It may be doubted whether
the distinction drawn between the power to " punish " and the

power to " forbid " is material, where the act is in reality forbidden'

and made punishable by law. In considering the question whether

a consul in an extraterritorial country has jurisdiction to enforce

there the neutrality statutes, the fact should be borne in mind that

a negative answer necessarily would signify either that the American
citizen is in such matters subject to the local jurisdiction, which in

the case before us is that of China, or that he is, when in such a

country, under no legal responsibility to refrain from making war
upon it, unless his act takes the form of insurrection or rebellion.

In view of these very grave considerations, it may be observed that

the language of the formal instruction to Mr. Young was much less

definite and positive than that of the telegraphic response.

" Your memorandum does not suggest that the coming of armed
revolutionary expeditions to Constantinople is apprehended ; but even

in the extreme supposition that citizens of the United States might

attempt to enlist abroad for the purpose of making war upon any

foreign power with which the United States are at peace, the United

States minister is authorized in countries where the United States

possess extraterritorial jurisdiction to issue writs and otherwise to

prevent such enlistments, carrying out this power by resort to such

force belonging to the United States as may at the time be Avithin

his reach (Rev. Stat., sec. 4090). Under this provision, the admiral

commanding the United States fleet on the European station was
instructed nearly a year ago to cooperate heartily with our minister

in Turkey in enforcing all writs issued by the latter to prevent the

entry into Turkey of any American citizens as armed revolutionists.

As your communication has particular reference to the situation at

Constantinople, it is proper to remark that the admiral's instructions

can only hold good in fact at ports or places visited by the vessels

under his orders, so that in the absence of a dispatch boat at Con-
stantinople subject to his directions the hands of the United States

minister are tied."

Mr. Olney, Sec. of State, to Mbustapha Bey, Turkish min., Nov. 11, 1896,

For. Rel. 1896, 926, 927.
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VII. MEASIRFJ OF EXERTION.

1. Requisite Dii.kjkxce.

§ 1329.

During the wars immediately preceding the Peace of Amiens, many
chiims arose on the part of citizens of the United States against

Spain on account of captures made either l)y French j)rivateers fittetl

out in Spain or by French privateers in Spanish waters, as well as on

account of condemnations by French consuls or otiicr French agents

in Spanish jurisdiction. The Spanish (iovernnient denied its lia-

bility, first, on the ground that it was unable to prevent the acts com-

plained of, and, secondly, on the ground that the priuuiry liability

rested on France, and that as France was (so the Spanish (loveru-

ment contended) released from any liability foi- the claims by the

convention with the United States of Sept. 30, ISOO. the secondary

liability of Spain was released. The United States, on the other hand,

maintained (1) that Spain was primarily liable; (2) that the renun-

ciation of the convention of ISOO extended only to claims for which

France was i)rimarily liable, and (3) that the inability of Spain to

prevent the acts complained of was not established. Mr. ]\[adison, in

an instruction of Oct. 25, 1802. took the ground, as to the last })oint,

that, in order to excuse a sovereign for permitting a violation of his

neutrality, it must " be shown that the force or danger which de-

stroyed the free agency really existed, and that all reasonable means

were employed to prevent or remedy the evil resulting." Hy the

treaty of Februarj' 22, 1819, the United States renounced its claims

against Spain and undertook to compensate its own citizens to the

amount of $r),000,000. Among tlu* claims embraced in this settle-

ment were those "on account of prizes made by French privateers,

and condemned by French consuls, within the territory and juiis-

diction of Spain.*'

Mr. Miirslmll. Sor. of Stnto. to Mr. Iluniphroys. niiu. to Spain. S«'pt. f'\

1800. .MS. Inst. r. Stutes .Ministers. V. :i,^S : Mr. .Miulison. Sjf. of

State, to .Mr. IMiukiiey. min. to Spain. Oct. li"'. ISO'J. id. VI. .'"»7
; s.-inic

to same. Felt. >. l.S<H. id. IIM'.; Mr. Madl.son to Mr. .MonnK\ Oct. *.it5,

1.S04, id. l!r><!.

For an opinion of .Messrs. In>rersoll, Uawlo, McKean, and I)u|K)nccan in

supiM>rt of Spjiin's alieKc^l ndease hy tlie Frencli convention of ISOO,

s«»e .\in. State I'a|H'rs, F<»r. Uel. II. •JOr».

For comments on tliis opini(»n. stv .MiM>re. Int. .\rldtrations. V. IliM-

44!»2; and s<'o. generally, id. 4tS7 -14!>S. ATA?^.

See HosaiKiuet. S. U. C. .ind Tanjo-e. H. T. <:.. Tlie Unrden of Neutr.ility.

N((tes for Onlookerw in Time of War: I^ondon. l'.to4.

"The (lovernment of the United States, having used nil the means

in its iK)wer to prevent the fitting out and arming of ve.ss«ds [in
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this case privateers under South American flags, but alleged to have

been manned with American citizens to cruise against Portugal] in

their ports to cruise against any nation with whom they are at

peace, and having faithfully carried into execution the laws enacted

to preserve inviolate the neutral and pacific obligations of the Union,

cannot consider itself bound to indemnify individual foreigners for

losses by captures over wdiich the United States have neither control

nor jurisdiction."

Mr. Adams, Sec. of State, to Mr. Correa de Serra, Mar. 14, 1818, MS.
Notes to For. Legs. II. 315.

Nov. 7, 18.50, the Portuguese minister at Washington, renewing a claim

for damages in the foregoing case, proiwsed the appointment of a

board of connuissioners to determine the amount to be paid. The
United States, while observing that this proposition omitted the

essential question whether there had been any neglect of neutral

duty, referred to the answers which were " returned to similar

applications from the time of President Madison in 1816 to that of

President Monroe in 1822." " The acts complained of were of a

nature which no government has ever been able to prevent. There
is no reason to believe that the Government of the United States

neglected their duty on this occasion. In a country ruled by law,

it is impossible to act finally on suspicion, however well founded,

and it is extremely difficult to prove intent. . . . Portugal, with

forces wholly inadequate to the effort, was endeavoring to retain

possession of her vast trans-Atlantic Empire ; and the ineffectual

struggle afforded scope for all sorts of illegal adventure." The
attempts of Portugal and Brazil to suppress the slave trade had
shown " how easy it is for bold and reckless adventurers, stimulated

by the prospect of great gains, to evade the restraints of laws and
'

treaties." (Mr. Everett, Sec. of State, to Commander de Figaniere e

Morao, Feb. 28, 1853, MS. Notes to Portugal, VI. 131.)

The Spanish minister at Washington alleged that the vessels known
as the Perit^ the Catherine Whiting^ the H. M. Cool^ the Jonathan

Chase^ the George B. Upton^ and the Hornet had been engaged in

aiding the insurrection in Cuba in such a way as to violate the neu-

trality laws of the United States, and expressed the opinion that the

owners of the vessels should be made to feel the legal consequences

of breaking the laws established for the maintenance of the duties of
" international neutrality." He also complained that the district

attorney at New York had refused to proceed against some of the

vessels or persons for technical reasons, and also that against some of

the individuals named no proceedings could be maintained because,

under the operation of the proclamation of the President of October

12, 1870, all offenses against the international or municipal laws

referred to therein were pardoned or condoned. Mr, Fish, in reply,

denied that the officials of the United States had manifested any want

of readiness to prevent attempted violations of the law. He referred
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to the contest in Cuba and to the decrees which had been issued by

the Spanish authorities interfering or threatening to interfere witli

the rights of citizens of the United States. In order that such ques-

tions might lx> settk'd, special authority was conferred on the Spanish

minister at Washington, but tliis autht)rity was hiter withdrawn by

the Spanish (rovernment. " in view," as the United States was after-

wards officially informed. " of the favorable situation in which the

island of Cuba then was." This '* favorable situation," said Mr.

Fish, was assumed to refer to the supposed extinction of organized

armed resistance to Spaiiish authority in Cuba. I'nder these circum-

stances, it seemed to tlie Presitlent that the restraints u{)on the com-

merce of the United States and upon the free movements of tiieir

citizens should no longer 1h' imposed, and that preventive or j)unitive

proceedings against individuals or vessels should not 1h' continued,

when the cause which prompted the alleged illegal acts was supposed

to have disappeared. It was, said Mr. Fish, iK'lievetl to Ik' in

harmony with the humane policy which had characterized the Unite<l

States that a suspension of the rigid prosecution of offense's
(
par-

taking of a political character) growing out of sympathy with a

political struggle in a neighboring island might well take j)lace, ami

it was hoped that this IxMievolent example might Ik» reflected in the

policy of Spain towards Cuba, and that the United States " would

Ixi relieved from the disagreeable duties which it hail j)erformed for

about two years." In the coui-se of his representations, the Spanish

minister had referred to the declaration of Mr, Fish, in an instruction

to Mr. Motley, of SeptemU'r 'io, 1S<>«), that the international duty of

the British Government in respect of the enforcement of its neu-

trality during the civil war in the United States was above and inde-

pendent of the nninicipal law of England and was governed by the

law of nations. Commenting upon this citation, Mr. Fish said that

'* thest; doctrines were applied to a condition when a state <)f war was

recognized by the neutral," and that the grievances ()f which the

United States complained were caiised by the acts of a government

"which had formally recognized a state of war iK'twtHMi the United

States and their armed opponents." In conclusion, .Mr. Fish inipiired

whether Spain regarded her position towards the insurgents of Cuba

as iM'ing the same as that which the United States o<(Upie«l toward

their insurgent citizens at the time of (he (K-curri'iices complaiiu'd of.

Mr. Fish. S«^". of St:it«'. to Mr. \.i>\>i'/. ItidKTts. Spniiisli niiii.. 1 >«•<•. L'N. isTo.

For. Kel. 1M71. Ts.".,

For the liistnictloii of Mr. Fisli to Mr. Motlt-y of Srpt. '_'.".. ls»;;i. sr.- For.

IW\. 1S7:{. III. .•5*Ji>: MS. lust. <:r. Ilrit. .\XII. .'^>.

•Tuly !». 1.S72. the S«'<retiiry of tlie Treasury iuforuie<l tlic I M-partuifut of

St!it<' that ou tlie prei-«><lhm (Jay tlu' rnit***! StatJ-s n-vruue ruttrr

Mfucdxin ha<l s|><>keu atul Iwianhil oft Ni'\v|M»rt a vt-sM'!. wliicli lall.tl

herself thr ("uhau war wh«K>uer I'ioimi. and. ou Ihullng thai ^he was
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armed and had on board a quantity of ammunition and a crew of

sixteen persons and had no papers except a document said to be a

commission of her officers, took her in tow and carried her into New-
port. The Department of State, replying to a request for its views,

said that, as the Cuban insurgents had not been aclinowledged as

belligerents, any vessel claiming to act under their authority was
liable to be proceeded against for piracy, and that, although it was
not alleged that the Pioneer had committed any piratical act, it wiis

deemed advisable that she should be detained till the full reix)rt of

the captain of the revenue cutter should have been received, since

there might have been a violation of the act of 1818 by the acceptance

of a commission. The case was subsequently submitted to the

Attorney-General, the detention of the vessel meanwhile continuing.

(Mr. Boutwell. Sec. of Treas., to Mr. Hale, Act. Sec. of State, July 9,

1872, MS. Misc. Letters ; Mr. Hale. Assist. Sec. of State, to Mr. Bout-

well, July 9, 1872, 94 MS. Dom. Let. .514; Mr. Hale, Acting Sec. of

State, to Mr. Boutwell. July 1.3, 1872, 94 MS. Dom. Let. 547.)

" I have the honor to acknowledge the receipt of your letter of the

18th instant, accompanied by a copy of one from Xoah Davis, esq.,

United States attorney for the southern district of New York, in

relation to the case of Ryan and Jordan, who have been indicted in

that district for violation of the neutrality laws. You request sug-

gestions from me in reference to the matter.

" In reply, I venture no expression as to the sufficiency of the

cause assigned for the nonprosecution of the indictment against

Ryan further than to say that it would have been very convenient to

the Government to have had some more explicit reasons to assign to

the friendly government against which it was alleged that Ryan was

enlisting men, or getting up a hostile expedition, for the nonprosecu-

tion of the complaint against that individual whose subsequent

actions and open declarations are understood to have been in the

direction of the line of conduct charged against him.
" The inference seems almost inevitable from Mr. Davis's letter

that it is assumed that a prosecution for violation of the neutrality

laws of the United States is to be conducted only on evidence

furnished by the Government against which the alleged offence is

designed.

" This Government suffered very grievously during its recent civil

war from the application of a similar theory of the duty of neutrals

and has strenuously contended for a more active obligation as incum-

bent upon the neutral powers.
" It would relieve this Department of many complaints, and would

strengthen the position of the Government in the maintenance of

the claims which it is prosecuting against Great Britain, if the

prosecuting officers in New York and some other parts of the country

appreciated, as fully as this Department is bound to do, the impor-
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tance of a vigorous and faithful enforcement of the neutrality laws;

and if they would further aet upon the theory for which this Gov-
ernment has contended, and which it is now exerting; itself to main-

tain, that a neutral or a friendly jrovernment is hound to use due

diligence to prevent hostile expeditions from Wnng fitted out within

its territory, against a power with which it is at ix'ace, and that

such ohligation of a neutral, or of a friendly. i)ower is not satisfied

by throwing upon the power whose peace or whose territories are

threatened the burden of the prosecution, or the whole duty of

furnishing testimony.

" The position which the United States assumed and has main-

tained in cases of a somewhat kindred nature, with another power,

has bt»en that when reasonable grounds were presented to a (iovern-

ment by a friendly power for suspicion that its peace is threatened

by parties within the jurisdiction of that (iovernment. it is the duty

of the latter to become the active prosecutor of those threatening the

peace of the former.

" It appears to me that Mr. Davis's letter implies that the obliga-

tions of this Government extend no furtln'r than to present to a

jury such evidence of violation of the neutral duties of the United

States as Spain nuiy furnish. This is not the extent of a neutral

power's duty, as has Ix'en insisted by this Government in its diplo-

matic correspondence with other States. I have ventured, in answer

to your inquiry, to submit these suggestions as called for by the

statements in Mr. Davis's letter, and in the U'lief that not only the

duty of the United States, but that important (juestions now pending,

require that the Government U»come the active prosecutor of viola-

tions of its neutral duties whenever reasonable cause for such |)r<)s-

ecution has Ikhmi presented to it.

" AMiether the presentation by a grand jury In* not such reasonabl«»

caus<» is a question which I need not raise.

" P. S. As certain diplomatic (piestions are at this time pending

with the Spanish (iovernment. it nuiy Ih' well that the suggestions

made and o])inions expressed in this letti'r In* not allowed to Ik*

publisheil during the pendency of these <iuestions."

Mr. Fish. Se«-. of State, to Mr. .\k«'nniin. \\. (ivu.. Nov. l2o. IMTl. !•! .NfS.

I>om. I^'t. :{."><».

Wharton. Int. Law Dip'st. III. CIS. roforrinc to this li'ttcr. says: •'Tills

KU|>iK)s<»s that thf <;ov<'rnnu'nt in whifh surh ilisturliinn action t:ikfs

plac«» luiH th«' l«'«al an<l ••onstltutional |M)\vt>r t«t suppn-ss it. Wlu'tluT.

Hui)iM>HinK it has su«-h |io\v«'r. it Is inli>rnationall.v lialth* for failun*

to pnwtM-uto. (l<>|M*n<ls \i|M»n tlw amount of proof aoi'ssildc to it. jin<l

th«' natnr«' of tln> ailc^t-*! hrracht-s of n<Mitrality. Hut want of (-on

Htitutlonal iM)\v(T to pros<><ut«> Is not in lt.s«'if a bar to a claim for a

failure to enforc-e neutrality."
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" The United States do not employ any police force. Consequently,

it is usually advisable for the agents of a foreign state which may
suppose that illegal enterprises against it are about to be set on foot

in this country to emjDloy detectives of their own to watch suspected

parties. If a discovery should thereby be made of an offense against

the law, the testimony of the detective would be available for the

prosecution of the offenders. Under the law of this country and

of England, as contradistinguished, I believe, from that of the con-

tinent of Europe and elsewhere, no person can be arrested or prose-

cuted for a crime or misdemeanor except upon the affidavit of a

credible witness."

Mr. Fish, Sec. of State, to Mr. Garcia, Nov. 17, 1874, MS. Notes Arg.

Rep. VI. 134.

" This Government has hitherto expected and will continue to expect

that other Governments will fulfill their duties as neutrals towards

the United States. It has been its endeavor and always will be its

purix)se to fulfill the same duties towards other nations, and in like

manner towards Spain. It is not conscious of any dereliction in this

respect, and it believes that its ix)wer is ample for the purpose.

Any Government which requires the exercise of that i)ower must,

however, proceed in the only way by which that authority can be

available." (Mr. Fish, Sec. of State, to Mr. Mantilla, Sept. 27, 1875,

MS. Notes to Spain, IX. 386.)

For a discussion of the Alabama case, see Mr. Fish, Sec. of State, to

Sir E, Thornton, Sept. 18, 187C, MS. Notes to Gr. Brit. XVII, 228.

" The dutj'^ of the United States, when a state of war is declared

or recognized by another country, is of its own motion to use dili-

gence to discover and prevent, within its borders, the formation or

departure of any military expedition intended to carry on or take

part in such war. (3 Whart. Dig. Int. Law, pp. 630, 637.) It is

by no means certain that knowledge of the existence of a mere insur-

rection, even when its location or alleged motives may be thought

likely to lead to violations of our laws in its behalf, imposes any gen-

eral duty of watchfulness, the neglect of which would be just ground

of complaint by the nation involved which does not itself acknowledge

a state of war. Actual notice, however, of hostile expeditions against

a friendly nation, undertaken or threatened, creates the duty of

vigilance to prevent them; and the fact that the differei\t elements

intended to constitute a hostile expedition are separately prepared

or transported does not change such duty, but merely renders it

more difficult to perform. But the obligation is one of diligence

and not a guaranty against such expeditions; and Avhat constitutes

diligence must always depend on the circumstances in each case. (3

^^liart. Dig. Int. Law, p. 639; Creasy Int. Law, pp. 160-164.)"

Harmon, At. Gen., Dec. 10, 1895, 21 Op. 267, 271-272.
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2. Rules of 1871 ; Geneva Award.

§ 1330.

" In deciding the matters submitted to the arbitrators, they shall Ik*

governed by the following three rules, which are agreed upon by the

high contracting parties as rules to be taken as applicable to the case,

and by such principles of international law not inconsistent there-

with as the arbitrators shall determine to have been applicable to

the case:

'" RILES.

"A neutral government is bound

—

" First. To use due diligence to prevent the fitting out. arming, or

equipping, within its jurisdiction, of any vessel which it has reason-

able ground to believe is intended to cruise or to carry on war against

a power with which it is at peace: and also to use like diligence to

prevent the departure from its jurisdiction of any vessel intended to

cruise or carry on war as above, such vessel having been specially

adapted, in whole or in part, within such jurisdiction, to warlike usi*.

• " Secondly. Not to permit or suffer either U'lligerent to make use

of its ports or waters as the base of naval operations against the other,

or for the j)urpose of the renewal or augmentation of military sup-

plies or arms, or the recruitment of men.
" Thirdly. To exercise due diligence in its own iH)rts and waters,

and, as to all persons within its jurisdiction, to prevent any violation

of the foregoing obligations and duties.

" Her Britannic Majesty has commanded her high commissioners

and plenipotentiaries to declare that Her Majesty's (lovernmcnt can

not assent to the foregoing rules as a statement of j)rinciples of inter-

national law which were in force at the time when the claims men-

tioned in Article I arose, but that Her Majesty's (loverniueiit. in ordei-

to evince its desire of strengthening the friendly relations Ix'tween the

two countries, and of making satisfactory provision for the future,

agret»s that in deciding the (juestions U'tween the tuo countiies aris-

ing out of those claims, the arbitrators'should assumi' that Her

Majesty's Government had inidertaken to act upon the principles s«*t

forth in thes<^ rules.

" And the high contracting parties agree to o1)s<mv«' thes*' rules as

Ix'tween themselves in future, and to bring tlw-m to the know ledge of

other maritime jiowers, and to invite them to accede to them."

Art. VI.. Treaty of Wa.Hhinj;toii. May 8, ISTl. n'latlii« to tli<> ;irl.itr:itii»ii

of tlio .Mnbnina claims.

As to tli«' origin of thes<> nilcs. «•<• .M<M>n«. Int. .\rliitratloiis. I. VXt of ntii.

A8 to tlif UTiii " due dlliKciUf." wh' i«l. I. .'.71'. <ilO. CIJ. (UM ; IV. •»( C)7-Jasi\
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" "Whereas, having regard to the Vlth and Vllth articles of the

said treaty, the arbitrators are bound under the terms of the said Vlth
article, ' in deciding the matters submitted to them, to be governed

by the three rules therein specified and by such principles of interna-

tional law, not inconsistent therewith, as the arbitrators shall deter-

mine to have been applicable to the case
;

'

"And whereas the ' due diligence ' referred to in the first and third

of the said rules ought to be exercised by neutral governments in

exact proportion to the risks to which either of the belligerents may
be exposed, from a failure to fulfil the obligations of neutrality on

their part

;

"And whereas the circumstances out of which the facts constituting

the subject-matter of the present controversy arose were of a nature

to call for the exercise on the part of Her Britannic Majesty's gov-

ernment of all possible solicitude for the observance of the rights and
the duties involved in the proclamation of neutrality issued by Her
Majesty on the 13th day of May, 1861

;

"And whereas the effects of a violation of neutrality committed

by means of the construction, equipment, and armament of a vessel

are not done away with by any commission w^hich the government of

the belligerent power, benefited by the violation of neutrality, may
afterwards have granted to that vessel; and the ultimate step, by
which the offense is completed, can not be admissible as a ground for

the absolution of the offender, nor can the consummation of his fraud

become the means of establishing his innocence;

"And whereas the privilege of exterritoriality accorded to ves-

sels of war has been admitted into the law of nations, not as an abso-

lute right, but solely as a proceeding founded on the principle of

courtesy and mutual deference between different nations, and there-

fore can never be appealed to for the protection of acts done in viola-

tion of neutrality

;

"And whereas the absence of a previous notice can not be regarded

as a failure in any consideration required by the law of nations, in

those cases in which a vessel carries with it its own condemnation

;

"And whereas, in ordei^ to impart to any supplies of coal a char-

acter inconsistent with the second rule, prohibiting the use of neutral

ports or waters, as a base of naval operations for a belligerent, it is

necessary that the said supplies should be connected with special

circumstances of time, of persons, or of place, which may combine

to give them such character;

"And whereas, with respect to the vessel called the Alabama^ it

clearly results from all the facts relative to the construction of the

ship at first designated by the number ' 290 ' in the port of Liverpool,

and its equipment and armament in the vicinity of Terceira through

the agency of the vessels called the Agrippina and the Bahama^ dis-
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patched from Great Britain to that end, that the British government
failed to use due diligence in the performance of its neutral obliga-
tions; and especially that it omitted, notwithstanding the warnings
and official representations made by the diplomatic agents of the
United States during the construction of the said number " 290,' to

take in due time any effective measures of prevention, and that those

orders which it did give at last, for the detention of the vessel, were
issued so late that their execution was not practicable;

"And whereas, after the escape of that vessel, the measures taken
for its pursuit and arrest were so imperfect as to lead to no resuh, and
therefore can not be considered sufficient to release (ireat Britain

from the responsibility already incurred

:

'•And whereas, in despite of the violations of the neutrality of

Great Britain committed by the ' 200.' this same vessel, later known
as the confederate cruiser Alahain<i. was on several occasions freely

admitted into the ports of colonies of Great Britain, instead of Ix'iug

proceeded against as it ought to have i)een in any and every port

within British jurisdiction in which it might have been found;

"And whereas the government of Her Britannic Majesty can not

justify itself for a failure in due diligence on the plea of insufficiency

of the legal means of action which it possessed :

" Four of the arbitrators, for the reasons above assigned, and the

fifth for reasons separately assigned by him, are of opinion that

Great Britain has in this case failed, by omission, to fulfill the duties

prescribed in the first and the third of the rules established by the

Vlth article of the treaty of AVashington.

"And whereas, with respect to the vessel called the FIon<lu, it re-

sults from all the facts relative to the construction of the Onto in the

port of Liverpool, and to its issue therefrom, which facts failed to

induce the authorities in (Jreat Britain to resort to measures adeijuate

to prevent the violation of the neutrality of that nation, notwithstand-

ing the warnings and re|)eated representations of (he agents of the

United States, that Her Majesty's (iovernment has failed to us<' due

diligence to fulfil the duties of neutrality;

"And whereas it likewis<> results from all the facts relative to the

stay of the Onto at Nassau, to her issue from that port, to \\vy «iilist-

ment of men, to her supplii's. and U^ her armament, with the c<»-opera

tion of the British vess«'l I*niur Alfml, nt (Ireen Gay. that there was

negligence on the part of the British colonial authorities;

"And whereas, notwithstanding the vi()lation of the n<MHrality of

Great Britain conmiitted by the Onto, this same vessel, later Uiiowu

as the confederate cruiser Fhn-'uhi. was nevertheless on s<'veral occa-

sions freely admitte<l into the ports of British colonies;

"And whereas the judicial ac(|uittal of the Onto at Nassau can not

relieve Great Britain from the responsibility inc«irre<l by her nndrr
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the principles of international law; nor can the fact of the entry of

the Florida into the confederate port of Mobile, and of its stay

there during four months, extinguish the responsibility previously to

that time incurred by Great Britain

:

" For these reasons the tribunal, by a majority of four voices to one,

is of opinion that Great Britain has in this case failed, by omission,

to fulfil the duties prescribed in the first, in the second, and in the

third of the rules established by Article VI of the treaty of Wash-
ington.

"And whereas, with respect to the vessel called the Shenandoah^ it

results from all the facts relative to the departure from London of the

merchant-vessel the Sea King, and to the transformation of that ship

into a confederate cruiser under the name of the Shenandoah, near

the island of Maderia, that the government of Her Britannic Majesty

is not chargeable with any failure, down to that date, in the use of

due diligence to fulfil the duties of neutrality;

" But whereas it results from all the facts connected with the stay

of the Shenandoah at Melbourne, and especially with the augmenta-

tion with the British government itself admits to have been clan-

destinely effected of her force, by the enlistment of men within that

port, that there was negligence on the part of the authorities at that

place

:

" For these reasons the tribunal is unanimously of opinion that

Great Britain has not failed, by any act or omission, ' to fulfil any of

the duties prescribed by the three rules of Article VI. in the Treaty of

Washington, or by the principles of international law not inconsist-

ent therewith,' in respect to the vessel called the Shenandoah, during

the period of time anterior to her entry into the port of Melbourne

;

"And, by a majority of three to two voices, the tribunal decides

that Great Britain has failed, by omission, to fulfil the duties pre-

scribed by the second and third of the rules aforesaid, in the case of

this same vessel, from and after her entry into Hobson's Bay, and is

therefore responsible for all acts committed by that vessel after her

departure from Melbourne, on the 18th day of February, 1865.

"And so far as relates to the vessels called the Tuscaloosa (tender

to the Alabama) , the Clarence, the Tacony, and the Archer (tenders

to the Florida), the tribunaL is unanimously of opinion that such

tenders or auxiliary vessels, being properly regarded as accessories,

must necessarily follow the lot of their principals, and be submitted

to the same decision which applies to them respectively.

"And so far as relates to the vessel called Retribution, the tribunal,

by a majority of three to two voices, is of opinion that Great Britain

has not failed by any act or omission to fulfil any of the duties pre-

scribed by the three rules of Article VI. in the treaty of Washington,

or by the principles of international law not inconsistent therewith.
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"And so far as relates to the vessels called the Georgia^ the Smnfer,
the Nashi'ille^ the Tallahasee, and the Chirkamauga^ respectively, the

tribunal is unanimously of opinion that Great Britain has not failed,

by any act or omission to fulfil any of the duties prescribed by the

three rules of Article VI. in the treaty of Washington, or by the

principles of international law not inconsistent therewith.

"And so far as relates to the vessels called the S((llh\ the Jelferfton

Davis^ the Afusicj the Boston, and the T'. //. Jot/, respectively, the tri-

bunal is unanimously of opinion that they ought to be excluded from
consideration for want of evidence,

"And whereas, so far as relates to the particulars of the indemnity

claimed by the United States, the costs of pursuit of the confederate

cruisers are not, in the judgment of the tribunal, properly distinguish-

able from the general expenses of the war carried on by the United

States:

" The tribunal is, therefore, of opinion, by a majority of three to

two voices, that there is no ground for awarding to the United States

any sum by way of indemnity under this head.

"And whereas prospective earnings can not properly be made tlie

subject of compensation, inasmuch as they depend in their nature

upon future and uncertain contingencies:

" The tribunal is unanimously of opinion that there is no ground

for awarding to the United States any sum by way of indemnity

under this head.

"And whereas, in order to arrive at an equitable compensation for

the damages whidi have l)een sustained, it is necessary to set aside all

double claims for the same losses, and all claims for 'gross freights.*

so far as they exceed * net freights;'

"And whereas it is just and reasonable to allow interest at a reason-

able rate;

"And whereas, in accordance with the sj)irit and K'ttcr of the

treaty of Washington, it is preferable to adopt the form of adjudica-

tion of a sum in gross, rather than to refer the subject of coniix'nsa-

tion for further discussion and deliU*ration to a lM)ard of assessors, as

provided by Article X. of the said treaty:

"The tribunal, making use of the authority conferred uj)on it by

Article VII. of the said treaty, by a majority of four voices to one,

awards to the United States a sum of $l."'>,r)0<).0(M) in gohl. as the

indemnity to U' paid by (treat Hritain to the United States, for the

satisfaction of all the claims referred to the consideration of the

tribunal, conformably to the provisions containe(] in Article VII. of

the aforesaid treaty.

"And, in accordance with the terms of .Vrticic XI. of the -ai«l

treaty, the tril)unal declares that 'all the claims referred to in the

H. l)o<-. :..51— vol 7 08
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treaty as submitted to the tribunal are hereby fully, perfectly, and
finally settled.'

" Furthermore it declares that ' each and every one of the said

claims, whether the same maj' or may not have been presented to the

notice of, or made, preferred, or laid before the tribunal, shall hence-

forth be considered and treated as finally settled, barred, and inad-

missible.'
"

Award of the Geneva Tribunal, signed at the Hotel de Ville, of Geneva,

Switzerland, Sept. 14, 1872, by Charles Francis Adams, Count Fred-

erick Sclopis. Jacques Stiimpfli, and Viconite D'ltajubtl, Papers relat-

ing to Treaty of Washington, IV. 49, oO.

As appears by the award. Sir Alexander Cockburn, though he concurred

in allowing damages for the depredations of the Alabama, did not

concur in all the reasoning of the other arbitrators. He therefore

did not sign the award, but filed a paper containing an exposition of

his reasons for dissenting from the award. (Moore, Int. Arbitra-

tions, I. 652, 659.)

" In the arbitration, Avhich took place at Geneva, the main conten-

tions on each side, and the decisions, so far as any were given, were

as follows:

" I. The United States contended that the three rules were in force

before the treaty was made. Great Britain denied this, both in the

treaty and in the papers submitted at Geneva. In the British coun-

ter case it was said :
' These rules go beyond an}^ definition of neutral

duty which, up to that time, had been established by the law or gen-

eral practice of nations.' The tribunal did not notice this point ; but

Mr. Gladstone, in the House of Commons, on the 26th da}^ of Ma}^,

1873, said with respect to it :
' Were they, as regards us, an ex post

facto law ? I sa}^ they were not. AVe deemed that they formed part

of the international law at the time the claims arose.'

" II. The United States contended that the Government of Great

Britain, by its indiscreet haste in counseling the Queen's proclama-

tion recognizing the insurgents as belligerents, by its preconcerted

joint action with France respecting the declarations of the Congress

of Paris, by its refusal to take steps for the amendment of its neu-

trality laws, by its refraining for so long a time from seizing the rams

at Liverpool, by its conduct in the affair of the Treyit, and by its

approval of the course of its colonial officers at various times—and

that the individual members of the Government, by their open and

frequent expressions of sympathy with the insurgents, and of desires

for their success—had exhibited an unfriendly feeling, which might

affect their own course, and could not but affect the action of their

subordinates ; and that all this was a want of the ' due diligence ' in

the observance of neutral duties which is required at once by the treaty

and by international law. They also contended that such facts, when
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proved, imbued with the character of culpable negligence many acts

of subordinates in the British service for which, otherwise, the Gov-
ernment might not be held responsible; as, for instance, acts of the

collector of customs at Liverpool respecting the Florhhi and the .1///-

hama; acts of the authorities at Nassau respecting the arming of the

Florida at (ireen Cay, and subsequently respecting her supplies of

coal; acts of the authorities at Bermuda respecting the Florida^ and
acts of the authorities at Mell>ourne respecting the Shencndoah.

They further contended that there were many such acts of subor-

dinates which, taken individually and l)v themselves, would not form

a just basis for holding culpable a government which was honestly

and with vigilance striving to perform its duty as a neutral : l)ut

which, taken in connection with each other, and with the j)r(M>fs of

animus which were offered, established culpability in the govern-

ment itself.

" The mode of stating the contentions on each side in these proctH'd-

ings was peculiar. The two parties were, by the treaty, re(iuired to

deposit their cases simultaneously ; also in like manner their counter-

cases (each of which was to l)e a reply to the case of the other), and

their arguments on the cases, counter cases, and evidence. When,
therefore, the theory of the attack in the casi' of the United States

was developed, the theory of the defence in the case of (ireat Britain

was developed sinudtaneously. In respect of the necessity of bring-

ing home to the government itself the acts of the subordinates, it was

identical in theory with the case of the United States. It said:

"'A charge of injurious negligence on the part of a sovereign gov-

ernment, in the exercise of any of the powers of sovereignty, needs to U'

sustained on strong and solid grounds. Every sovereign ijoveinmcnt

claims the right to lx» independent of external scrutiny or interference

in its exercise of these jwwers; and the general assumption that they

are exercised with good faith and reasoiud)le care, and that laws an*

fairly and properly administered—an assumption without which

peace and friendly intercourse could not exist among nations—ought

to subsist until it has In-en dis|)laced by proof to the contrary. It is

not enough to suggest or prove that a government, in the exercise of

a reasonable judgment on some question of fact or law. an<l using

the means of information at its conunand. has formed and acted <tn an

opinion from which another government diss^-nts or can induce an

arbitrator to dissent. Still less is it sjiffi«ient to >how that a judgment

pronotniced by a court of comp«'tent jurisdiction, and acted upon by

the Executive, was tainted with «'rror. An admini>trative a<t

fouiuled on error, or an erroneous jmlgment of a court, may. indeed,

under some circumstances, foinid a claim to compensation on U-half of

a person or goveriunent injured by the act or judgment. Hut a

charge of negligence brougjjt against a government can not U-
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supported on such grounds. Nor is it enough to suggest or prove

some defect of judgment or penetration, or somewhat less than the

utmost possible jDromptitude and celerity of action, on the part of an

officer of the government in the execution of his official duties. To
found on this alone a claim to compensation, as for a breach of inter-

national duty, would be to exact, in international affairs, a perfection

of administration which few governments or none attain in fact, or

could reasonably hope to attain, in their domestic concerns; it would

set up an impracticable, and therefore an unjust and fallacious stand-

ard, would give occasion to incessant and unreasonable complaints,

and render the situation of neutrals intolerable. Nor, again, is a

nation to be held responsible for a delay or omission occasioned by

mere accident, and not by the want of reasonable foresight or care.

Lastly, it is not sufficient to show that an act has been done which it

was the duty of the government to endeavor to prevent. It is neces-

sary to allege and to prove that there has been a failure to use, for

the prevention of an ^ct which the government was bound to

endeavor to prevent, such care as governments ordinarily employ

in their domestic concerns, and may reasonably be expected -to exert

in matters of international interest and obligation. These con-

siderations apply with especial force to nations which are in the

enjoyment of free institutions, and in which the government is

bound to obej', and can not dispense with, the laws.'

" III. It was maintained in the American case that the diligence

of the neutral should ' be proportioned to the magnitude of the sub-

ject, and to the dignity and strength of the power which is to exercise

it ' [p. 158], and that it should be ' gauged by the character and mag-

nitude of the matter which it may affect, by the relative condition of

the parties, by the ability of the party incurring the liability to

exercise the diligence required by the exigencies of the case, and by

the extent of the injury which may follow negligence ' [p. 152].

" On the other side it was said, ' Her Majesty's Government knows

of no distinction between more dignified and less dignified powers;

it regards all sovereign states as enjoying equal rights, and equally

subject to all ordinary international obligations; and it is firmly

persuaded that there is no state in Europe or America which would

be willing to claim or accept any immunity in this respect, on the

ground of its inferiority to others in extent, military force, or popula-

tion.' ' Due diligence on the part of a sovereign government signifies

that measure of care which the government is under an international

obligation to use for a given purpose. This measure, where it has not

l>een defined by international usage or agreement, is to be deduced

from the nature of the obligation itself, and from those consideratioiis

of justice, equity, and general expediency on which the law of nations

io founded. The measure of care which a government is bound to
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use in order to prevent within its jurisdiction certain classes of acts,

from which harm might accrue to foreign states or their citizens, must
always (unless specifically determined by usage or agi-eement) be
dependent, more or less, on the surrounding circumstances, and can
not be defined with precision in the form of a general rule. It would
commonly, however, be unreasonable and impracticable to require

that it should exceed that which the governments of civilized states

are accustomed to employ in matters concerning their own security

or that of their own citizens.'

" The tribunal in its award said

:

" 'The due diligence referred to in the first and third of the said

rules ought to be exercised by neutral governments in exact propor-

tion to the risks to which either of the belligerents may Ih' exposed,

from a failure to fulfil the obligations of neutrality on their part;

and the circumstances out of which the facts constituting the subject-

matter of the present controversy arose were of a natin-e to call for

the exercise on the part of Her Britannic Majesty's Government of ail

possible solicitude for the observance of the rights and duties in-

volved in the proclamation of neutrality issueil by Her Majesty on
the 13th day of May. ISC.I.'

"
" '

Davis, Notes, Treaty Volume (177«>-1887), 1:M«-13U'..

For further discussions of the phrase "duo diliKoiu-e," stt» Moore. Int.

Arbitrations. I. ."»7l', UIO, 012, t>>4 : IV. 40.".7-4(iM*_>.

The three rules of the treaty of Washington were at the very out-

set discredited in England by the de<'laration inserted in the tix>aty

that Her Majesty's (Jovernment. whiU' agreeing to them as rules of

decision, could not assent to them as a statement of principles of

international law which were in force at the time wjien the Ahiinnmi

claims arose. As the result of this declaration the view was gein'rally

accepted, in spite of the t>pinions which Sir Houndell Palmer and

others had expressed to the contrary, that the rules as a matter of

course imposed ujxm (Jreat Britain as a neutral new and intolcral>le

burdens; and when the a<lvers<' award was rendi'ied it was generally

as<'ribed to this cause, thougli it was also supposi'<l that the ari)itrators

had in their award so interpreted tlu' rules as to make them even

wors«» tiian tlu'V were in their naked form. Nor was indis<riniinat«'

criticism of this kind confined to Kngland. In the I'niteil ."^tate-^

adherents of the theory that a 1<k)s«' and nominal neutrality, gauged

by convenient' and inclination, is the kind nio>t conducive to inter-

natiomil jH'ace. as well as tiiose wh<», while taking a more rigid view

of the duties (»f neutrality, thought tlu' rides too sweeping, in-gan to

take alarm and to utter warnings against making the duties of neu-

trals so onerous as to render the state of in'Migerency preferable to

that of neutrality. And yet it is dillicult to lind among ihc^sc utti-r-
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ances a serious attempt to establish specific objections either to the

rules or to the award.

Prof. E. Robertson, referring in the Encyclopaedia Britannica " to

the three rules and the award, says

:

" These rules, which we believe to be substantially just, have been

unduly discredited in England, partly by the result of the arbitration,

which was in favour of the United States, partly by the fact that they

were from the point of view of English opinion ex post facto rules,

and that the words defining liability (' due diligence ') were vague

and open to unforeseen constructions; for example, the construction

actually adopted by the Geneva tribunal that due diligence ought to

be exercised in proportion to the belligerent's risk of suffering from
any failure of the neutral to fulfil his obligations." ^

These observations are very fully sustained by the opinions of

publicists. At the session of the Institute of International Law at

Geneva in 1874 a report was made b}^ a commission, of which Blunt-

schli was reporter, which had been appointed to examine the three

rules. The principal paper was presented by Calvo, who, after exam-
ining international transactions and the legislation of particular

states, and citing the opinions of Kliiber, G. F. de Martens, Fiore,

Pando, Bello, De Cussy, Hautefeuille, Heffter, Bluntschli, Gessner,

Hall, Ortolan, Masse, Halleck, and other publicists, concluded that

" incontestably the three rules ... do not constitute a new obli-

gation in the law of nations . . . ; but on the contrary they

merely affirm preexisting principles consecrated for many years by

numerous acts and by the legislation and practice of nations." '^

Professor Lorimer, of Edinburgh, assailed the rules on the signi-

ficant ground that neutrality itself was by no means a constant duty,

but altogether circumstantial. He also suggested that by cutting off

o XIII. 196, Article International Law.
6 These observations are in striking contrast with those of Sir Henry Maine

(International Law, 216), who declares that Great Britain "was penally dealt

with for a number of acts and omissions, each in itself innocent." The grounds

of this singular statement are not disclosed. It could hardly have been made as

the result of an examination of the cases of the Alabama, the Florida, and the

Shenandoah, which wei'e the only vessels in respect of which Great Britain was
held liable. On September 19, 1872, The Nation (XV. 180), referring to the

Geneva award, very pertinently said :
" No hardship or inconvenience can ever

result to any government from being held bound to prevent what England per-

mitted to occur with regard to the fitting out of that ship [the.4ZabaH)a]. . . .

The case of the Oreto, afterward the Florida, was nearly as bad. . . . The
Shenandoah . . . was received at Melbourne with welcome and rejoicings

which it is no exaggeration to call wild. . . . The tribunal imix)ses no new
or heavy burden on neutrals in deciding that what occurred at Melbourne made
the English Government liable for all the damage done by the Shenandoah
afterwards."

c Rev. de Droit Int. VI. 453.
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military supplies wars might be brought to an end before the bel-

ligerents were sufficientl}^ exhausted. Moreover, he thought the fii-st

nde capable of being so applied as to prohibit connuerce in ships

between l)elligerents and neutrals altogether, and objected to nudiing

the intention with respect to a ship's use, i*ather than her actual

character, the test of neutrality."

President Woolsey was of opinion that the rules represented the

duties prescribed by international law and that they were correctly

interpreted by the Geneva tribunal. lie thought tluit the connnis-

sioners who framed the treaty underst(K)d that a vessel whicli had
been fitted out and armed and had then escajxHl should be seized if

she reentered the jurisdiction. In this relation he j)ointed out that

Ijord Granville in his instructions to the British high c()mmis^ioners

of February 9, 1871, had said that Her Majesty's Government was
prepared to accept tlie rule that no vessel in the military or naval

service of any belligerent which should have been '' equipjxHl, fitted

out, armed, or dispatched contrary to the neutrality of a neutral state

should be admitted into any port of that state,"' as well as the rule

that no vessel .should be received as a vessel of war in a neutral port

which had not been commis.sioned in some port in the actual occupa-

tion of the government by which her connnission was issued.''

M. Rolin-Jaequemyns, after an able analysis of the subject, came

to the conclusion that the rules did not constitute an innovation. He
commented on Ix)rimer's idea that a pe^ice nuist Ix? regarded as

delusive if concluded Ix'fore the total ruin of the combatants.'"

William Beach Lawrence thought that the interpretation given by

the Geneva tribuiud to the words " due diligence " rendere(| the rules

unacceptable. He thought that the declaration tliat the diligence of

the neutral government nuist Ih» in exact proportion to the risk to

which the Ix'lligerents were exposed would make neutrals guarantors

of every injury which might 1h' infiicted on one of the iH'lligerents

by tiie use of the proj^rty of the other Ixlligerent which shouM Ih'

found in the neutral jurisdiction.''

Prof. Mountague Bernanl adhered to the view of his government,

as express<'d in the treaty, of which he was on«' of the signei"s. tb.at

the rules constituted an innovation.'

Bluntschli, as reporter of the connnission, sunnned up its coiu lu-

sions. He pronounce«l the pajvr of C'alvo " very learned and v«'ry

judicious," and dechired that it " demonstrateil" that th«' rules did

not constitute an innovation, but on the contrary emlMwlietl long-

recognized principles by whicli neutral states had n'gulate«l their

« Uev. »k.' I>iuit Int. VI. .VJli. «- Id. 5.V.». ' Id. .VJl. •' Id. .">T4. • Id. .".T.'i.
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conduct. He dissented from Lorimer's suggestion that it was good

policy to prolong wars. He concurred with President Woolsey in

the view that the rules might be more definitel}' expressed and that

" due diligence " should be defined. He expressed general concur-

rence in the views of Rolin-Jaequemyns, and dissented from the

argument of AVilliam Beach Lawrence."

The institute voted that the rules were only declaratory of the law

of nations; but, with a view to prevent controversies as to their

interpretation, referred them for revision to the commission which

had previously had them under examination, at the same time adding

to the commission four new members, one of whom was Professor

Westlake.^

At the session of the institute at The Hague in 1875 Bluntschli

submitted a project of rules, with certain observations and proposed

amendments presented by various members of the commission.'' The
report was discussed on the 30th of August, there being present M.
Asser, counselor to the ministry of foreign affairs, Amsterdam ; Prof.

Mountague Bernard; M. Besobrasoff, of St. Petersburg; Dr. Blunt-

schli, of Heidelberg; M. Brocher, of the University of Geneva;

Dr. Bulmerincq, counselor of state, of Wiesbaden; David Dudley

Field; Professor Lorimer; Dr. Marquardsen, member of the Reichs-

tag; Professor de Martens, of St. Petersburg; M. Moynier, of

Geneva; Dr. Neumann, member of the Austrian House of Peers; M.

de Parieu, member of the French Senate and of the Institute of

France ; M. Pierantoni, member of the Italian Parliament ; M. Rolin-

Jaequemyns, of Ghent; Sir Travers Twiss; Professor Westlake;

and MM. Den Beer Portugael, Hall, Holland, Rivier, and Alberic

Rolin. The institute, Messrs. Bernard, Lorimer, and Twiss opposing,

adopted the following rules:"*

•' I. L'Etat neutre desireux de demeurer en paix et amitie avec les

belligerants et de jouir des droits de la neutralite, a le devoir de

s'abstenir de prendre a la guerre une part quelconque, par la presta-

tion de secours militaires a Pun des belligerants ou a tous les deux,

et de veiller a ce que son territoire ne serve de centre d'organisation

« Rev. de Droit Int. VII. 127.

* Id. VI. 606. The commission as thus constituted was composed of Blunt-

schli, reporter, and MM. Asser, Carlos Calvo, Lorimer, Mancini, Neumann,
Rolin-Jaequemyns, Westlake, and Woolsey.

fRev. de Droit Int. YII. 427.

d Annuaire, I. 139. Rivier, in his woi'k on the law of nations, intimates

that these rules are not less liable to misinterpretation than the three rules

themselves. He observes that the communication of the three rules to mari-

time powers with an invitation to accede to them would now be superfluous,

since no state would dream of contesting the principle they contain, even

though the manner in which it is expressed might be criticised. (Principes

du Droit des Gens, par Alphonse Rivier, II. 408; Paris, 1896.)
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Oil de point de depart a des expeditions hostiles contre Tun dVux on
contre tons les deux.

'' II. En consequence Tl^^tat neutre ne i>eut niettre. d'une maniere
quelconque, a la disposition d'aucun des fitats belli«rerants, ni leur

vendre ses vaisseaux de guerre ou vaisseaux de transport niilitaire,

non plus que le materiel de ses arsenaux ou de ses majjasins niilitaires,

en vue de I'aider a poursuivre la «ruerre. En outre TEtat neutre

est tenu de veiller a ce que d'autres personnes ne niettent des vais-

seaux de iruerre a la dispositon d'aucun des Etats lx»lli<rerants dans
ses ports ou dans les parties de nier qui dependent de sa juridiction,

" III. Lorsque I'fitat neutre a connaissance d'ent reprises ou d'actes

de ce genre, incompatibles avec la neutralite. il est teiui de pendre

ies mesures necessaires pour les enipecher et de poursuivre conune

responsables les individus qui violent les devoirs de la neutralite.

" IV. De nieme Tfitat neutre ne doit ni ix»rmettre ni soulTrir (jue

I'un des Ijelligerants fasse de ses ports ou de ses eaux. la base d'opera-

tions navales contre I'autre, ou que les vaisseaux de transi)<)rt niili-

taire se servent de ses ports ou de ses eaux. pour renouveh>r ou

augmenter leui*s approvisionnements niilitaires ou leiirs arnies. on

pour recruter des liomnies.

" V. I^e seul fait materiel d'un acte hostile commis sur le territoire

neutre, ne suffit pas pour rendre responsable I'lrltat neutre. Pour

qu'on puisse admettre qiril a viole son devoir, il faut la j)reuve soit

d'une intention hostile (Dolus), soit d'uiie negligence luanifeste

(Culpa).
" VI. La puis.sance leasee par une violation des devoirs de neutralit.'

n'a le droit de considerer la neutralite conime eteinte. et d<' reciuiiir

aux amies pour se defentlre contre TEtat (pii la violee. que dans les

cas graves et urgents, et seulement pendant la duree de la guerre.

" Dans les cas jxni graves ou non urgents. ou loi*s<iue la guerre est

terininee, dcM contestations de ce genre api)artiennent exclusiveuient

a la procedure arbitrale.

'' VII. I>! tribunal arbitral prononce cj' h<nn> *7 ntjiia sur les

dommagi's-interets (|ue I'fttat neutre doit, par suite dt' sa responsji-

bilit»'', payer a Tl^ltat lese, soit pour lui-meine, soit pour s«'> ri'ssortis-

sants."

"

a I. Tlu' iicntnil st:iti'. (h-sinms <»f iiiaiiitaitiini: |m-.ic»' :iii<1 fiiciidMliip with tin-

IjelliKereiits ami of onjoyiiiu tli«' rijrlits i>f neutrality, ouKlit to altstaln from

taking any part whatt'vor in the war hy furnlsliinn military aids to eitlier or

lM>th of tli<' lu'Iiijren'Hts. ami to sih' to it that its territory i1<m's m>t s«-r\e a?* a

center of organization or |M»int of tleparture for hostile e.\|H««litlons airainst one

or Ixtth of the Itellik'erents.

II. ("oiisi-iiuently the neutral state can not in any manner put at tlie «lisiH>

siti(Mi of any Ix-llitrerent or sell to it shiiw of war or military transjH.rt.s or

material fr its arwnals or military stores with a view to ai<l It in the pr«»He

eution of th«' war. .Moreover, the neutral state is iHiund t«» sii- to It that ether
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AMiarton, who had once gone so far as to declare that the " three

iudes " " placed limitations on the rights of neutrals greater even

than those England had endeavored to impose during the Napoleonic

wars," « afterwards stated ^ that " while the weight of authority "

was that " the ' rules ' themselves contain propositions which are gen-

erally unobjectionable," such was " not the case with the decisions of

the majority of the arbitrators, who interpret the ' rules ' so as to

impose on neutrals duties not only on their face unreasonable, but so

oppressive as to make neutrality a burden which no prudent nation,

in cases of great maritime wars abroad, Avould accept." As to what
was meant hy " the decisions of the majority of the arbitrators " we
are left to conjecture; but it would be unfair to assume that the

phrase was intended to apply to the result at which the tribunal

arrived with respect to the Alabama, the Florida, and the Shenandoah

after she left Melbourne.'^ It seems rather to have been intended to

apply to the '' rationes decidendi^'' of the arbitrators; and in this

assumption we are warranted by the fact that the passage in which

the phrase in question is found is preceded by various extracts in

persons do not within its ports or waters put vessels of war at the disposition

of any of the belligerents.

III. When the neutral state has knowledge of the enterprises or acts of this

character, which are incompatible with neutrality, it is bound to take the

necessary measures to prevent them, and to hold responsible the individuals

who violate the duties of neutrality.

IV. The neutral state ought not to permit or suffer the belligerents to make
its ports or waters the base of naval operations against each other, or their

military transports to «se its ports or waters for renewing or augmenting their

military supplies or their arms, or for recruiting men.

V. The mere fact that a hostile act has been conmiitted on the neutral territory

does not suffice to make the neutral state responsible. In order to show that

such state has violated its duty it is necessary to show either a hostile intention

(dolus) or a manifest neglect (culpa).

YI. The iM)wer injui'ed by the violation of the duties of neutrality has a right

to consider neutrality as broken, and to resort to arms to defend itself against

the state which has violated neutrality only in grave and urgent cases and only

while the war is going on. In cases not grave or urgent, or when the war has

come to an end, disputes of this kind appertain exclusively to arbitral pro-

cedure.

VII. The arbitral tribunal pronounces ex bono et wquo on the amount of

damages which the neutral state ought, in view of its responsibility, to pay to

the injured state either for itself or its citizens.

a Commentaries on American Law, sec. 244. In the same section it was also

asserted that the rules had been " repudiated " by Great Britain and the

United S'ates and " rejected by all other powers."

6 Int. Law Digest, III. G49.

c A recent English writer, whose pages bear evidence of a personal examina-

tion of the records, expresses a clear opinion, for which he sets forth his rea-

sons, that Great Britain was responsible for these vessels on any reasonable

theory of due diligence. (Walker, Science of International Law, 485, 490, 496.)
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which those reasons, especially on the question of diligence, are criti-

cised. For example, a passage from Creasy « is quoted, in which four

of the arbitrators are represented as having "* virtually " announced
the " dogma " that in determining whether a state is chargeable with
negligence, "no regard whatever is to be paid to the system of criminal

process which, and which alone, is recognized and permitted by the

fundamental institutions of that state." Certain passages on the sub-

ject of due diligence are also quoted from Sir Alexander Cockburn's

dissent, with conmients from which it might be implied that a ma-
jority of the arbitrators held that the neutral must employ " j)erfect

diligence."

Doubtless it is true that if we take particular expressions in the

individual opinions of the arbitrators and in the award, and construe

them without reference either to the context or to the results at which

the tribunal arrived, it may not be difficult to find matter for criti-

cism. For example, the rej)resentation that four of the arbitrators

" virtually " announced a " dogma " subversive of the legislative inde-

pendence of states evidently is based on their declaration in the case

of the Alabama that " the (lovernment of Her Britannic Majesty

cannot justify itself for a failure of due diligence on the plea of in-

sufficiency of the legal means of action which it possessed." It is

not asserted that this declaration actually contains the dogma in ques-

tion, but it is alleged that it " virtually " does so. On the other hand,

it may be said that the declaration was merely intended to express

the sound general principle, peculiarly applicable to the case of the

Alabanui, which Earl Russell had admitted to 1k' a " scandal and re-

proach " to British laws, that a governuient can not 1k> aUowed to say,

when called upon to perform its international duties: "The laws do

not jx?rmit me to do so." It is a self-evident proposition that if a

government nuiy by legislation fix the measure of what it ow»'> to

other states, there is no such thing as international hiw or iuterna-

tional obligation. To say that a government can not "justify" :i

failure in duty by pleading the " insufficiency " of its laws by no

means warrants the inference that, in determining wlietiier it has

Ix'en negligent, " no regard whatever " is to 1h' paid to its system of

criminal j)rocess.

We have referred to certain passages from Sir .Vlexander Cock-

burn on the sul)ject of <lue diligence. Th«' rule laid down in tliex' pas-

sages and approvingly commented ui)on by Wharton is that which

the " (Hl'n/tiix jxittifnni'iVuis su'is it hiis tni/tl/x n salt t :
" or in I he form

in whi<'h Wharton expresses it, "such diligence as und"r llir rinum-

stances of the particular casj' good business nu-n of the |i:irti«nl!ir chisv;

u IiitrriiiitiDiiiil l.iiw. '.VXi.
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are accustomed to show." To Avhat extent does this differ from the

rule laid down by the four arbitrators ? The award declares that the

due diligence referred to in the rules " ought to be exercised by

neutral governments in exact proportion to the risks to which either

of the belligerents may be exposed from a failure to fulfill the obli-

gations of neutrality on their part." AVhat is the degree of diligence

which the " diligens paterfamilias^'' or the " good business man " is

accustomed to show ? AATiarton, in his work on Negligence, says that

it is " proportionate to the duty imposed ;
" " that " the same act may

or may not be negligent as the probability of injury ensuing from it

may be greater or less ; ^ and that in order " to avert the charge of

culpa leins,''^ which he defines as the negligence of a good business

man in his specialty, the " amount of care bestowed must be equal to

the emergency." '^ Pollock <* says that in determining the question of

negligence, which is merely the contrary of diligence, the " caution

that is required is in proportion to the magnitude and the apparent

imminence of the risk." Cooley ^ states that the " care and vigi-

lance " required " may vary according to the danger involved in the

want of diligence." These expressions may be considered as axio-

matic. The exercise of vigilance in proportion to the risk oi injury is

involved in the very idea of diligence.

As appears above, the contracting parties agreed not only to observe

the three rules as between themselves in future, but also " to bring them

to the knowledge of other maritime powers and to invite them to accede

to them." Before the exchange of the ratifications of the treaty a

question arose as to the proper construction of that clause of the

second rule by which the neutral is bound " not to permit or suffer

either belligerent to make use of its ports or waters for the purpose

of the renewal or augmentation of military supplies or arms." In

order to remove an objection which had been raised in England, Mr.

Fish declared that the President understood and insisted that the rule

did not " prevent the open sale of arms or other military supplies in

the ordinary course of commerce," and that the United States would,

in bringing the rules to the knowledge of other powers and asking

their assent to them, insist that such was their proper interpretation

and meaning. On June 17, 1871, the day the ratifications of the

treaty were exchanged at London, Earl Granville sent to Sir Edward
Thornton, then British minister at Washington, a draft of a note to

be used in presenting the three rules to the several maritime powers.

In this note it was stated that the second rule was to be understood

as prohibiting the use of neutral waters for the renewal or augmenta-

tion of military supplies only for the service of a vessel cruising or

a Sec. 48. 6 Sec. 47. o Sec. 53. d Law of Torts, 353, 372. e Torts, lid ed. 752.
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carrying on war, or intended to cruise or carry on war against another
belligerent, and not when the military supplies or arms were exported
in the ordinary course of commerce. Mr. Fish proposed to substitute

for this explanation the phrase he had previously used. Earl (Jran-

ville objected to the word '* open," because it would seem to make the

Government responsible for clandestine sales. Mr. Fish intimated

that he would be willing to omit this word, l)ut strongly ol)je(ted to

the word ''exportation'' in Lord Granville's draft. Lord Granville

was willing to omit it. AMien the discussion had reached this stage

and seemed about to result in an agreement, it was interrupted l)y

the controversy as to the '' indirect claims " embraced in the American
case at Geneva, and was not resumed till several months after the

Geneva tribunal had rendered its award. Meanwhile the situation

had materially changed. Prince Bisnuirck was reported to have

expressed himself in a manner unfavorable to the rules, not Ix'cause

they went too far, but l)ecause they did not go far enough, intimating

that, in order to render them acceptable, they should Ix' extended so as

to forbid the supplying of arms and other munitions of war. On
October 7, 187'2, General Schenck reported from I^)ndon that Count

Beust, the Austrian ambassador, had, in his corivspondence with his

Government, taken strong ground against the rules, and that Couiit

Bernstoff, the German ambasvsador. had told Lord (iranville that his

Government probably would oppose the rules when they were pro-

posed for its acceptance. But it was the award at (ieneva that served,

more than anything else, to prevent the joint submission of the rules

by the United States and Great Britain to the other maritime powers.

On March 21, 1873, a debate took place in the House of Goinmons on

a motion of Mr. Harvey, for an address to the Grown praying that

Her Majesty, in comnninicating the rules to foreign powers, w»)uld

declare her dissent from the principles set forth by the (Jeneva tri-

bunal. Several speakers, among whom were Sir W, Vernon Har-

court, spoke in condemnation of the rules. Mr. (iladstone. then prime

minister, declared that " the ^//V7^/ of tiie arbitratoi-s," their " recitals,"

and their " ratiom-s (hridnnl'i'' should not !>•' allowed to enter into

the question ; but he intimated that the attempt to j>hue a **substairtive

interpretation" on the rules in recommending them to other powers

would Ik* o[H>n to objection. There was nnidi (•riti(i>m of thr rules

in the House of Gonunons again in the following .May: iiiul on

Noveml)er 3, 1873. after the questi<m of sul)mitting the rulfs had Imm'u

revived by Mr. Fish. Lord (Iranville instruct-d Sir Kdwanl Thorn-

ton that, while Her Majesty's Govrrnmmt would not j)ro|)OM' to fix.

without the full ccmcurrence of that of thr Fiiited States, any partic

ular interpretation of the rules, they would think it ncrrssnry to

guard theniM'lves against any unint^'udrd <on-s4<|ii«'ii<»- which, a•^ iIh'

result of the Geneva award, the rules might Ik* thought to involve
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The subject then remained substantially in abeyance till the spring

of 1875. It was subsequently revived on several occasions in connec-

tion with the preparations for the Halifax Commission, but with no

practical result. On July 26, 1876, Sir Edward Thornton concluded

a note to Mr. Fish, containing a recapitulation of the negotiations,

with the statement that the delay in dealing with the matter could not

be laid to the account of Her Majesty's Government. In a similar

recapitulation, embodied in a note of September 18, 1876, Mr. Fish

endeavored to show that the responsibility lay with the British Gov-

ernment, and, in this relation, he adverted to the fact that the same

clause in the treaty which bound the contracting parties to observe the

rules in future, also obliged them to present the rules to other powers.
" The stipulation," said Mr. Fish, " is regarded by the United States

as indivisible, so that a failure to comply with one part thereof may,

and probably will, be held to carry with it the avoidance and nullity

of the other." In closing, he expressed the wish of the United States

to cooperate in the solution of the question of submission.

For a fuller account, see Moore, Int. Arbitrations, I. 666-670, citing S. Ex.

Doc. 26, 45 Cong. 3 sess. ; 65 Br. & For. State Papers, 399.

For an adverse criticism of the rules, see Wharton, Commentaries on

American Law, sec. 244, citing Lorimer's Institutes of the Law of

Nations, 52.

See, also, Twiss, Law of Nations in Time of War (2(1 ed.), Introduction,

xlii. ; 7 Am. Law Review, 193, 237.

VIII. STATE OF BELLIGERENCY.

1. Essential, as against Titular Government

§ 1331.

" I have to acknowledge the receipt of your letter of the 9th instant,

relative to the legitimacy of the Salnave Government of Hayti, and

the sailing of the Haytian man-of-war Galatea from the port of New
York. The Salnave Government must, until some other has estab-

lished itself de facto^ and has been recognized as such by the proper

Department of our Government, be regarded as the legitimate Gov-

ernment of Hayti and such respect must be paid to its acts and rights

as are due to its character. The Galatea is understood to be a regular

Haytian man-of-war, which being disabled put into the port of New
York for repairs. This Government had no authority to detain her

;

but on the contrary was bound in comity to allow her to refit and if

need be to facilitate the same. You will perceive that the principles

above stated apply equalW to the case of the brig Esey^ alleged by

you in your telegram of the 12th instant to be about to sail with am-

munition for Salnave. There is here no violation of neutrality as

there are no governments interested between which this Government
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should be neutral. The supplies in question are destined for the aid

of the legitimate Government in the maintenanee of its integrity

against insurgents."

Mr. Seward, Sec. of State, to Mr. Wheelwright, Sept. 1.'), !»», 79 MS.
Doui. I^t. 319.

'' Valuable assistance was rendered bv the Japanese authorities to

the United States transport ship Monjan Citt/ whih> strande<l at

Kobe. Permission has been granted to land and pasture army horses

at Japanese ports of call on the way to the Philippine Islands. Thes<»

kindly evidences of good will are highly appreciated."

President McKinley. annual inessam". I)(h-. ."». 1SM<.>. For. \W\. 1S90. xxv.

2. Not Essential, as against Distcrbkhs of Peace.

§ 1332.

July 10, 1810, Peter A. Schenck, surveyor of the port of New York,

acting on the written direction of David (lelston. <ollector of the port,

seized the ship American luujh- and certain IjaUast, provisions, and

stores, forming part of her equiinnent, all the projx'rty of (l<M)ld

Hoyt, for a violation of section 3 of the act of 17U4. On the trial,

before the United States district court, the ship and other property

were acquitted, and the court refused to give a certificate of reason-

able cause of seizure. In Jamiarv, 1S13, Hoyt brought an action of

trespass against (lelston and Schenck in the supreme court of tlie

State of New York for danuiges for the seizure. The defendants

pleaded, in substance, (1) that the seizure of the ship was justified

Ijecause she was attempted to be fitted out and armed, with intent to

be employed in the service of a f<u'eign state (viz, that part of the

island of St. Domingo then umler the dominion of Petion) to com-

mit hostilities upon the subjects of another foreign state with whom
the United States was at jM'ace (viz, that |)art of St. Domingo tlien

under the government of (''hristo])he) : and (J) that the s«'izure was

made by authority of the President of the I'nited States under x'ltion

7 of the act of 1704. On denuirrer thes«' pleas wj'i-e overrule<l, and on

the trial a judirment for damages was entered for the plaintiff. Thi>^

judgment was aflirmed l)y the New ^'ork court of errors and apfwaU.

and the case was then brought JM'fore the Su|>reme Court of the

United States.

Mr. Justice Story, delivering the opinion of the court, held <I)

that the defendants, as officers of the customs, had a right to make

the s<Mzure. if there were siiflicient grounds for it: CJ) tiuit the m'h-

tence of acquittal of the rnited .'-^tates di'-trict c«»urt. with a denial

of a certificate of reasonal>le caus4'. was conclii^-ive evidence that the

seizure was tortious, and precluded the litigjitioii of the «|iie-iioii m
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any other forum, e. g., in the courts of the State of New York; (3)

that, as no evidence was offered in the State court to prove that Pe-

tion or Christophe was recognized by the United States or France as

a government, it did not belong to that court to take judicial notice of

the matter and decide affirmatively that Petion and Christophe were

foreign princes within the purview of section 3 of the act of 1794;

(4) that section 7 of the act of 1794 did not confer on the President

the power to order a seizure, but only to call out the military and

naval forces when necessary to enforce a seizure; (5) that the judg-

ment of the New York court of errors and appeals was affirmed, with

damages at 6 per cent from the date of its rendition, with costs. On
point "(3)'' Mr. Justice Story said:

" No doctrine is better established than that it belongs exclusively

to governments to recognize new states in the revolutions which may
occur in the world; and until such recognition, either by our own
Government, or the government to which the new state belonged,

courts of justice are bound to consider the ancient state of things

as remaining unaltered. This was expressly held by this court in the

case of Rose v. Himely (4 Cranch, 241), and to that decision on this

point we adhere. And the same doctrine is clearly sustained by the

judgment of foreign tribunals. (The Manilla, 1 Edwards, R. 1;

The City of Berne v. The Bank of England, 9 Ves. 347 ; Dolden v.

Bank of England, 10 Ves. 353, 11 Ves. 283.) If, therefore, this were

a fact proper for the consideration of a jury, and to be proved in

pais, the court below were not bound to admit the other evidence,

unless this fact was proved in aid of that evidence, for without it

no forfeiture could be incurred. If, on the other hand, this was

matter of fact, of which the court were bound judicially to take

cognizance, then the court were right in rejecting the evidence, for

as far as we have knowledge, neither the government of Petion or

Christophe have ever been recognized as a foreign state, by the Gov-

ernment of the United States, or of France."

In view of the decision that the United States district court's

judgment of acquittal without a certificate of reasonable cause estab-

lished the tortious character of the seizure, the foregoing expression

of opinion upon the question of recognition was more or less obiter.

Mr. Justice Johnson, while concurring in the judgment of the court,

stated in a brief opinion that he considered that the court had decided

only (1) that the State court was incompetent to try the question of

forfeiture, and (2) that section 7 of the act of 1794 gave the Presi-

dent power merely to call out the Army and Navy when necessary to

enforce a seizure.

Gelston r. Hoyt (Feb. 27. 1818). 3 Wheat. 246.

In section 3 of the act of 1794, under which this case was tried, the words

used were " foreign prince or state." The defect disclosed in these
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words by the foregoing case was innuetliately cured by the act of
April 20. 1818 (sec. 5283, Revised Statutes), by which tliere were
adde<l to tlie phrase " of any foreign prince or state "' the words " or

of any colony, district, or iHH>ple."

The president of a shipbuilding firm in Wihnington. Dehnvaiv,

inquired whether he could, without infringing the neutrality laws

of the United States, fit out and deliver to officers of the Colombian
Government at Wilmington, with a custom-house clearamv for a

Colombian port, an armed gunlmat with which the Colombian Gov-
ernment expected to take Cartagena and other Colombian ports

then in the hands of the insurgents. The Department of State

replied: "'The existence of a state of war has not. in a formal sense,

been recognized by this (Jovernment in resjx'ct of the hostilities in

Colombia, nor have the insurgents there in arms against the

recognized Government been regarded as Ix'lligenMits. There does

not appear to be any possible ground, therefore, for considering a

contractual operation such as you descrilK'. with the legitimate author-

ities of Colombia, as a contravention of the neutrality statutes of the

United States. The same question came up during the late Ilaytian

insurrection, when the insurgents, who held Jacmel. (Jonaives, and

other ports of Hayti, sent agents to the United States to oppose and

1o contest l>v legal means the right of the legitimate (iovernment of

Hayti to procure warlike su})plies in the I'nited States, and the

result was wholly adverse to their pretensions. I see no reason to

regard your proposed delivery of such gunboat to the Colombian

minister or his authorized agent as other than an ordinary conunercial

venture on your j)art."

Mr. Bayanl. Sw. of State, to Mr. (Jiblwns. .July ."{. 1S8.'>. l.'VJ .MS. I>oin.

Let. 174.

The neutrality aot of 1S18 is not restricted in its operation to

cases of war between two nations or where lM)th parties to a contest

have Ikhmi recognized as b<'lligerents, that is, as having, a sufficiently

organized political existence to enal>h' them to carry on war. It

would extend to the fitting out and arming of vess4'ls for a revoltetl

coloiiv. whose iH'Higercncy had not Um-u recognized, but it should

not 1)1' applied to the fitting out, etc., of vessi'ls for the pairnt state

for us«' against a revolted colony whose inde|X'ndence has n<»t in awy

manner Ih'cu recognized by our (iovernment.

Hoar. \t. (Jen.. lH»!«t. 1.T Op. 177.

"The phrase 'neutrality act' is a distinctive name. npplio«l for

convenience sake merely, as is the term ' foreign cnlistm«Mt act
'

to the analogous British statute. The .s<'ojm' and pur|M)S4> of the act

are not thereby declared or restricted. The act itM-lf is .'^) compre-

II. Doc. .V)!—voir ()l)
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hensive that the same provisions which prevent our soil from being

made a base of operations by one foreign belligerent against another

likewise prevent the perpetration within our territory of hostile acts

against a friendly people by those who may not be legitimate bel-

ligerents, but outlaws in the light of the jurisprudence of nations.

There is and can be no ' neutrality ' in the latter case. If the hostile

party carries his hostility beyond the pale of law, he commits a

crime against the United States and is amenable to the prescribed

process and punishment."

Mr. Bayard, Sec. of State, to Mr. Valera, Spanish min., July 3, 1885, For.

Rel. 1885, 776-777.

" I announce with sincere regret that Hayti has again become the

theater of insurrection, disorder, and bloodshed. The titular gov-

ernment of President Salomon has been forcibly overthrown, and he

driven out of the country to France, where he has since died.

" The tenure of power has been so unstable amid the war of fac-

tions that has ensued since the expulsion of President Salomon, that

no Government constituted by the will of the Haytian people has

been recognized as administering responsibly the affairs of that coun-

try. Our representative has been instructed to abstain from inter-

ference between the warring factions, and a vessel of our Navy has

been semt to Haytian waters to sustain our minister and for the

protection of the persons and property of American citizens.

" Due precautions have been taken to enforce our neutrality laws

and prevent our territory from becoming the base of military supplies

for either of the warring factions."

President Cleveland, annual message, Dec. 3, 1888, For. Rel. 1888, xiv.

With reference to the question whether the fitting out of a vessel

by or in the interest of the Concessional party in Chile, who had not

been recognized by the United States as belligerents, could be con-

sidered as a violation of section 5283, Revised Statutes, the court said

that the section was found in the chapter entitled " Neutrality " and

was " originally enacted in furtherance of the obligations of the

nation as a neutral," and added :
" The very idea of neutrality

imports that the neutral will treat each contending party alike; that

it will accord no right or privilege to one that it withholds from the

other, and will withhold none from one that it accords to the other."

United States r. Trumbull (18G1), 48 Fed. Rep. 99.

The foregoing may be regarded as obiter, as the court held that the facts

alleged did not in any event constitute a violation of section 5283.

The term " neutrality " forms no part of the statute itself, the obvious

purpose of the law being to prevent the commission of certain acts

designed to disturb the peace of friendly nations, and not merely to

prevent the commission of unneutral acts after a state of public war



§ 1332.] QUESTION OF BELLIGERENCY. 1081

had actually been established. It could hardly have been the inten-

tion of the legislature to uialie the United States a safe place for the
getting up of exi»editions to start and help along insurrections in

friendly countries till the jwint of public war and recognized bel-

ligerency should be reachetl. and then to make it a penal offense

to render aid thereafter. Such a result would be most incongruous,

to say the least.

During the insurrection in Cuba, which l>ogan in 1895, the (iov-

emnient of the United States declined to recognize the insurgents as

belligerents. On June 12, 1895, however. President Clevehind issued

what is commonly called a ''' neutrality '' proclamation. This proc-

lamation recited that the island of Cuba was " the seat of serious

civil disturbances, accompanied by armed resistance to the authority

of the established (lovenunent of Spain," a power with which the

United States were at peace, and that " the laws of the United States

prohibit their citizens, as well as all others being within and subject

to their jurisdiction, from taking part in such disturbances advers<»ly

to such established (lovernment, by accepting or exercising connnis-

sions for warlike service against it, by enlistment or prwuring others

to enlist for such service, by fitting out or arming or procuring to Ix?

fitted out and armed ships of war for such service, by augmenting

the force of any ship of war engaged in such service and arriving in

a port of the United States, and by setting on f(M)t or providing or

preparing the means for military enterprises to Ix? carried on from

the United States against the territory of such Government." There-

fore, " in recognition of the laws aforesaid, and in dischargt* of the

obligations of the United States towards a friendly power, and as a

measure of precaution, and to the end that citizens of the United

States and all others within their jurisdiction may 1k» deterred from

subjecting themselves to legal forfeitures and penalties," the I'resi-

dent admonished all such citizens and other pei-sons to abstain from

every violation of the laws refern'd to, an<l warned them (hat :ill

violations of such laws would Ik* rigorously pros«'CMted; and he en-

joined upon all ()ffi(vrs of the United States charge<l with the execu-

tion of the laws in (juestion "the utmost diligence in preventing

violations thereof and in bringing to trial and punishment any

offenders against the same.''

For. Uel. IW).-,, II. WXk

The laws of the United States, commonly known as the neutrality

laws, are so called JM'caus*' their nuiin purpos*' is to enabli- the Uni(e«l

States to fulfill its duties as a neutral toward iH'lligerents. I»u( they

were also intended to prevent otTen.ses against frientily [xjwers,

whether such powers are or are not engaged in war or in an attempt

to suppress a mere revolt.

Harmon. M. Hvn.. I Hi-. H*. i,S'».\ •_•! op. JC.T. JTo.
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" The [neutrality] statute was undoubtedly designed in general to

secure neutrality in wars between two other nations, or between con-

tending parties recognized as belligerents, but its operation is not

necessarily dependent on the existence of such state of belligerency.

(13 Ops. Attys. Gen. 177, 178.) Section 5280 defines certain offences

against the United States and denounces the punishment therefor,

but, although a penal statute, it must be reasonably construed, and

not so as to defeat the obvious intention of the legislature."

Wiborg V. United States (189G), 163 U. S. 632, 647.

A vessel was libeled as forfeited to the United States, under § 5283

of the Revised Statutes, for being furnished, fitted out, and armed
with intent that she should be employed in the service of what was

variously described as " a certain people, to wit, certain people then

engaged in armed resistance to the Government of the King of Spain,

in the island of Cuba," and '' a certain people, to wit, the insurgents

in the island of Cuba, otherwise called the Cuban revolutionists," to

cruise and commit hostilities against the subjects, citizens, and

property of the King of Spain, in the island of Cuba. In one of the

paragraphs of the libel it was set forth that the vessel was " fur-

nished, fitted out and armed, being loaded w ith supplies and arms and

munitions of war," and also that she was " furnished, fitted out and

armed with one certain gun or guns, . . . and with munitions of

war thereof." The district judge held that the libel was insufficient,

because it did not allege " that said vessel had been fitted out with

intent that she be employed in the service of a foreign prince

or state, or of any colony, district, or people recognized as such by the

political power of the United States." Held

—

1. That the operation of the neutrality act was not necessarily de-

pendent upon the existence of a state of war between contending

parties recognized as belligerents. Wiborg v. United States, 153

U. S. 632.

2. That while the word " people " might mean the entire body of

the inhabitants of a state, or the state or nation collectively in its

political capacity, or the ruling power of the country, its meaning in

that part of the section under consideration, taken in connection with

the w^ords " colony " and " district," covered any insurgent or insurrec-

tionary " body of people acting together, undertaking and conducting

hostilities," although its belligerency had not been recognized. Gels-

ton V. Hoyt, 3 Wheat. 246 ; The Estrella, 4 Wlieat. 298 ; The Xueva
Anna and Liebra, 6 Wheat. 193; The Gran Para, 7 AVheat. 471;

United States v. Quincy, 6 Pet. 445; Nesbitt v. Lushington, 4 T. E.

783 ; Mauran v. Insurance Co., 6 Wall. 1 ; The Salvador, L. R.,

3 P. C. 218.



§ 1332.] QUESTION OF BELLIGERENCY. 1083

3. That " any other conchision rests on the unreasonable assumption

that the act is to remain ineffectual unless the (Jovernment incui"s

the restraints and liabilities incident to an acknowledgment of Ijel-

ligerency. On the one hand, pecuniary deuiands, reprisals or even

Avar, may l)e the consequence of failure in the performance of obli-

gations towards a friendly jxjwer, while on the other, the recognition

of belligerency involves the right of blockade, visitation, search and

seizure of contraband articles on the high seas and abandonment of

claims for reparation on account of danuiges suffered by our citi-

zens from the prevalence of warfare. No intention to circumscribe

the means of avoiding the one by imposing as a condition tlie ac-

ceptance of the contingencies of the other can be imputed."

4. That the distinction Ix'tween recognition of iK'Uigerencv and

recognition of a condition of political revolt, In'tween recognition of

the existence of war in a material sense and of war in the legal

sense, was sharply illustrated in the pending cast*, since the political

department of the (lovernment, while it had not recognizi'd the ex-

istence of a (le facto political power engagetl in hostility with Spain,

had "recognized the existence of insurrectionary warfare" prevail-

ing before, at, and since the forfeiture allege<l, so that the courts

were "'judicially informed of the existence of an actual conflict of

arms in resistance of the .authority of a govennnent " with which

the United States was at jx'ace, although "acknowledgment of the

insurgents as Ix'lligerents by tlu> })oIitical dci)artment " had not taken

place. Proclamations of the President, June I'i, ISl).'), and July 'JT,

1896; annual messages, Dec. '2, 1805. and Dec. 7, ISOC.

The decree of the district court was reversed.

The Thret' Frieiuls (1S!>7). KM', r. S. 1.

See. as to tho Thnv FrirmlM. Mr. Oliu'.v. S«'<-. of .statr. to Mr. Diipny «lo

Ix>ine. 0«t. V>. I.sjm;. MS. Not«»s to Spiiiii. XI. •-'"JS : Mr. Olii«>.v to .\t.

Geu.. IHm-. 28. 1H!m;. liH MS. Ihuu. Lot. <U(i.

"It l)elongs to the political department to (h'terminc wImmi U'llio.

erency shall 1m' recognized, and its action must Ik' acc«'|)t<'»l according

to the terms and intention e.\pres.-^>*l."

Fuller. ('. .1.. th'liverin;; tlio opinion of tin' <iMirt. Tlw riirti' FritMuN

(1S!>7). HM! I'. S. L «l?.

"In Wiborg /•. I'niti'd States. H\:\ \'. S. r,:Vj, which was an in-

dictment undei- s«>(tion ."i'JS*". we r«'forn'<l to the ele\«'n s4'«tioM» from

r»i>Hl to .ViJ)]. in( lu>iv»'. wliich constitut*' Titlt- LXVII of tlio Krvi-rd

Statutes, and said: "The statute wa> undoubtedly d«'^ignt'd in giMirnil

to secure nt'ulrality in wars JM'twei'n two otiier nation><. or Ix'twi'm

conten<ling partios rrrognized a^ Ix-Higerents. but its operation is

not necessarily de|K'n<lent on the existence of >u<h >tate of In-lbg
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erency,' and the consideration of the present case arising under sec-

tion 5283 confirms us in the view thus expressed."

The Three PYiends (1897), 166 U. S. 1, 51.

" Neutrality, strictly speaking, consists in abstinence from any par-

ticipation in a public, private or civil war, and in impartiality of

conduct toward both parties, but the maintenance unbroken of peace-

ful relations between two powers when the domestic peace of one of

them is disturbed is not neutrality in the sense in which the word is

used when the disturbance has acquired such head as to have de-

manded the recognition of belligerency. And, as mere matter of

municipal administration, no nation can permit unauthorized acts

of war within its territory in infraction of its sovereignty, while

good faith towards friendly nations requires their prevention.

" Hence, as Mr. Attorney-General Hoar pointed out, 13 Opinions,

177, 178, though the principal object of the act was ' to secure the per-

formance of the duty of the United States, under the law of nations,

us a neutral nation in respect of foreign powers,' the act is neverthe-

less an act 'to punish certain offences against the United States by

fines, imprisonment and forfeitures, and the act itself defines the

precise nature of those offences.'
"

The Three Friends (1897), 166 U. S. 1, 52, Fuller, C. J., delivering the

opinion of the court.

IX. EFFECT OF ARMISTICE.

§ 1333.

" Shortly after I had entered upon the discharge of the executive

duties I was apprized that a war steamer belonging to the German
Empire was being fitted out in the harbor of New York with the

aid of some of our naval officers rendered under the permission of

the late Secretary of the Navy. This permission was granted dur-

ing an armistice between that Empire and the Kingdom of Den-

mark, which had been engaged in the Schleswig-Holstein war. Ap-
prehensive that this act of intervention on our part might be viewed

as a violation of our neutral obligations incurred by the treaty with

Denmark and of the provisions of the act of Congress of the 20th

of April, 1818, I directed that no further aid should be rendered by

any agent or officer of the Navy; and I instructed the Secretary of

State to apprize the minister of the German Empire accredited to

this Government of my determination to execute the law of the

United States and to maintain the faith of treaties with all nations.

The correspondence which ensued between the Department of State

and the minister of the German Empire is herewith laid before you.

The execution of the law and the observance of the treaty were
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deemed by me to be due to the honor of the country, as -sveU as to the
sacred obligations of the Constitution. I shall not fail to pur^jue

the same course should a similar case arise with any other nation.

Having avowed the opinion on taking the oath of office that in dis-

putes between conflicting foreign governments it is our interest not
less than our duty to remain strictly neutral, I shall not abandon it.

You will perceive from the correspondence submitted to you in con-

nection with this subject that the course adopted in this case has

been proj^erly regarded by the belligerent powers interested in the

matter."

President Taylor, annual message, Dec. 4, 1849, UUhardsons Messjit'es.

V. 10.

See. as to this case, which was that of the war steamer Inilrtl sialcH.

see Mr. Clayton, Sw. of State, to Ilaron IUH>nnc. April 10. April '2ii,

and May .'», 1S40. MS. Note* to (ierman States, VI. l.>01, 2o8. l>14.

As to the lK)nd nMjuiretl of the (Jernian Empire in this case, s*-** .Mr.

Clayton. Se<-. of State, to Mr. Ililliard, .M. C.. Feb. 2;?. 1850. a? .MS.

Doni. I^t. 4.')0.

On Augu.st 2*2, 1808, ten days after the conclusion of the genornl

armistice between the United States and Spain. Mr. Hay, American

ambas-sador in I^ondon, was in.structed to " ascertain whether Admiral

Dewey may dock, clean, and paint bottoms of vessels under his com-

mand at Hongkong. These operations," it was added, ** could not

under present circum.stances l)e considered as connectetl with actual

hostilities, but are in the nature of repair;^ affecting the preservation

of vessels."

August 23 Mr. Hay replied that the British Ciovornment had tele-

graphed to the governor of Hongkong to accede to Atlmiral Dewey's

application.

For. Uel. 1898, 1002.

"I have the honor to inform you that on the 22nd ultimo I

received the following telegram of that date from Mr. Harris. I'nited

States consul at Nagasaki: 'Ascertain if Ja|)anese (Jovernmeut will

allow dock-yard company here to dmk ships of our fltn't during

armistice. An.swer soon as possible.'

" From an interview had with the vice-mini.ster for foreign affairs

it is clear that the Japanes*' (Jovcnuuent are strongly cunviiice«l that,

the present InMug an armistice and not definite j)ea«'e. tlu* relation of

neutral and iH'lligerent remains uncliange«4: and that tJicrcforc l!»ev

could not without a i)reach of n«'Utrality allow the docking of rnit«'d

States war ves.sels in a Japanes*- port.

"Mr. Harris was accordingly on the 21th ultimo answered l»y wire

in the negative. He has since informed me that his telegram to me

was sent in view of a telegram to him from .Vdmiral Dewey rc<|uc-t
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ing him to ascertain whether ships of the fleet could be docked at

Nagasaki during the armistice, and desiring a speedy reply."

Mr. Buck, mill, to Japan, to Mr. Day, Sec. of State, No. 190, Sept. 6, 1898,

MS. Desp. Japan.

September 21, 1898, after the conclusion of the general armistice

between the United States and Spain, the Department of State in-

structed the embassy of the United States in London that it was
desired to send the small light-dr^ft gunboat Helena to China for

river service, for which purpose she was expressly built, and that

she would sail about October 1st, touching at Bermuda, Madeira,

and Gibraltar. The embassy was instructed to ask permission for

the vessel to visit Bermuda and Gibraltar and coal there, with the

understanding that she " does not reinforce Asiatic Squadron for

operations against Spain should hostilities be resumed."

The desired permission was granted by the British Government on
the understanding expressed in the application.

For. Rel. 1898, 1005.

By the protocol between the United States and Spain, concluded

at Washington, August 12, 1898, hostilities were immediately sus-

pended, and it was provided that commissioners should meet at Paris

to treat of peace. Subsequently the U. S. S. Marietta, on visiting

the Dutch port of Curasao, in the West Indies, Avas, after a stay of

forty-four hours, requested to depart. The American minister at

The Hague was instructed to bring the matter to the attention of the

Dutch Government and to inquire whether it regarded its neutrality

proclamation as being strictly applicable during the existing truce

and when the treaty of peace seemed to be on the eve of consumma-
tion. It was stated that other neutral powers had treated the armis-

tice between the United States and Spain as a practical end of the war,

and had admitted public ships of the United States freely to enter

their ports for docking, taking on supplies, and for other purposes.

Mr. Hay, Sec. of State, to Mr. Newel, niin. to the Netherlands, No. 195,

Feb. 8, 1809, MS. Inst. Netherlands. XVI. 401.

See, also, Mr. Hay, See. of State, to Mr. White, charge at London, Oct.

24, 1898, No. 917, MS. Inst. Great Britain, XXXIII. 14.

X. RESPECT DUE TO NEUTRAL TERRITORY.

1. Inviolability.

§ 1334.

On May 2, 1793, the United States received from Mr. Hammond,
the British minister, a request for the restoration of the British ship

Grange^ which had been captured by the French frigate UEmbus-
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cade, in the Delaware Bay, and brought to Philadelphia. Next day

Mr. Jefferson assured Mr. Hammond that the United States would

"certainly not see with indift'erence its territory or jurisdiction vio-

lated " by either belligerent, and that an inquiry would at once be

made into the facts. On the same day Mr. Jefferson wrote in a

similar sense to the French minister and asked that the ship be

detained till the President's decision could be made. Subsequently

Mr. Jefferson asked that the ship and her cargo be restored, and this

was done.

Am. State Papers. For. Rel. I. 148. 150; Moore. Int. .\rbitrations. IV.

39G8; Mr. Jefferson. Sec. of State, to the British minister. May 3,

179.3, 5 MS. Doui. Let. 101 ; Mr. Jeff?rsou. Sec. of State, to the French

minister, May 3. 1793. id. 100.

"As in cases where vessels are reclaimed by the subjects or citizens

of the belligerent powers, as having been taken within the jurisdic-

tion of the United States, it becomes necessary to ascertain that fact,

by testimony taken according to the laws of the United States, the

governors of the several States, to whom the application, will be nuide

in the first instance, are desired immediately to notify thereof the

attorneys of their respective districts. The attorney is thereupon

instructed to give notice to the principal agent of both parties, who
may have come in with the prize, and also to the consuls of the na-

tions interested, and to recommend to them to appoint, by mutual

consent, arbiters, to decide whether the capture was made within the

jurisdiction of the United States, as stated to you in my letter of the

8th instant, according to whose award the governor may proceed to

deliver the ves.sel to the one or the other party. But in case the par-

ties, or consul shall not agree to name arbiters, then the attorney, or

some person sub.stituted l)v him, is to notify them of the time and

place, when and wlicre he will W\ in order to take the depositions of

such witnesses as they may cause to come before him, which deposi-

tions he is to transmit for the information and decision of the

President."

Mr. .Jefferson, See. of State, to Mr. Hammond, Brit. min.. Nov. 10, 179.3.

Am. State Pap<*rs. F'or. Uel. \. 1S.3 ; 1 Wait's State I*ai)ers. 19(5;

4 .T«'ffors()n's Woriis. 7«».

No foreign power can of right institute or erect any court of

judicature in the United States, except siich as may Im^ warranted

by treaties, and tlie admiralty jurisdiction which has Immmi exercised

in tlu' United States by the con^-uls of France, not U'lng so warranted,

is not of right and cannot Im> recognized

OlasH r. HI<H)p Hets«'y (171M), 3 Dall. U.
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By a royal cedula of June 14, 1797, the King of Spain declared

that the immunity of the coasts of all his dominions should not be

limited as theretofore " by the doubtful and uncertain reach of a

cannon shot, but by the distance of two miles of nine hundred toises

each," and that no prize made within that distance should be valid

unless it belonged to a power with which he was at war. All prizes

made within that limit were to be adjudged by the Spanish tribunals;

those made outside, by the tribunals of the captor. But this rule

was subject to the qualification that, if a neutral yessel captured

outside the territorial distance and brought into a Spanish port

should contain Spanish property amounting to a half of the value of

the cargo, the whole prize should be judged by the Spanish tribunals,

while, if the Spanish property on board amounted to less than half

the value of the cargo, the tribunals of the captor should take cogni-

zance of it.

10 MS. Dom. Let. 284.

The invasion of neutral rights by an attack on one belligerent

cruiser by another on neutral waters is not condoned by the fact that

the chase was begun outside of the neutral line.

Mr. Madison, Sec. of State, to Mr. Monroe, Nov. 25, 1806, MS. Inst. U.

States Ministers, VI. 367.

" I take the true principle to be, that ' for violations of jurisdiction,

with the consent of the sovereign, or his voluntary sufferance, in-

demnification is due; but that for others he is bound only to use all

reasonable means to obtain indemnification from the aggressor, which

must be calculated on his circumstances, and these endeavors hond

-fide made; and failing, he is no further responsible.' It would be

extraordinary indeed if we were to be answerable for the conduct

of belligerents through our whole coast, whether inhabited or not."

Mr. Jefiferson, President, to the Secretary of State, Apr. 21, 1807, 5 Jef-

ferson's Worlis, 69.

In the case of the American privateer brig General Armstrong,

which was destroyed by an English squadron in the harbor of Fayal

in 1814, the United States claimed indemnity from Portugal on

account of the failure of protection. Louis Napoleon, to whom the

case was referred as arbitrator, disallowed the claim on the ground

that, before the fight took place, the commander of the privateer

omitted to invoke the protection of the colonial authorities.

Moore, Int. Arbitrations, II. 1071, 1096.

See, also, Hall, Int. Law (4th ed.), 648; Abdy's Kent (2d ed.), 157;

Lawrence's Wheaton (1863), 720; Dana's Wheaton. 208; 1 Kent's

Comm. 118, Holmes's note; Wharton's Comm. on Am. Law, § 249.
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As to the distribution of the appropriation made by Congress in this case,

see 21 Op. At. Gen., 154, 523.

A capture made in neutral waters is, as between enemies, deemed to

all intents and purposes rightful. It is only by the neutral sovereign

that its legal validity can be called in question ; and if he omits or de-

clines to interpose a claim, the property is condemnable, jure belli, to

the captors. If the captured vessel commence hostilities upon the

captor in neutral waters, she forfeits the neutral protection, and the

capture is not an injury for which redress can be sought from the

neutral sovereign.

The Anne. 3 Wheat. 435.

The minister of Colombia having complained of the capture within

the territorial waters of the United States by the Mars and another

Spanish brig of the Colombian privateer Zulmi, which was taken to

Havana and detained there, together with the crew, the minister of

the United States in Madrid was directed to present the case to the

Spanish Government " and demand an immediate restoration of the

Znlmi and her crew," as well as damages for her unlawful capture

and detention. "A compliance with this demand," said the Depart-

ment of State, " is due to the violated authority of the United States,

and to the fidelity with which this Government has observed a

neutrality during the existing war."

Mr. Clay, Sec. of State, to Mr. A. H. Everett, min. to Spain, Jan. 15. 1827,

MS. Inst. U. States Mini.sters, XI. 2.37.

As to the capture of an American vessel called the Kelton by a British

cruiser apparently within Portuguese juristliction, see Mr. Clay, Sec.

of State, to Mr. Holmes. M. C, March IG, 1826, 21 MS. Dom. Let 289.

It is a principle of the law of nations that no belligerent can right-

fully make use of the territory of a neutral state for belligerent pur-

poses, without the consent of the neutral government.

Gushing. At. Gen., ISTiT*, 7 Op. .307.

The pursuit by a Ijelligerent crui.ser of an enemy's ship within

neutral waters, and driving the latter ashore, is a viohition of the

law of nations.

Mr. Seward, Sec. of State, to Mr. Tassnra. May 21. 18<U?, .MS. Notes to

Spain. VI. .'{78.

" I am dir«M'ted l>y the President to ask you to give the following instrni--

tlons. «>xplicitly, to the naval (»jn<'ers (»f tli«' I'nittMl .states, namely:

Firstly, that under no circunistiinces will they seize any foreign

vessel within the waters of a friendly nation." .Mr. S«*ward. Se<\ of

State, to Mr. Welles, Sec. of Navy, Aug. 8. 1H«52. Hlue B«Mik. North

America, No. 5 (18(W), :i. -L
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In a note of Dec. 12, 1864, which seems, by an understanding

between Mr. Seward and the Brazilian legation, not to have been

formally submitted by the latter till the 21st of December, certain

demands were presented in connection with the capture of the Con-

federate cruiser Florida by the U. S. S. Wachusett at Bahia, Brazil,

on the 7th of the preceding October. The Wachusett had been some

days in port, when, on the 4th of October, the Florida arrived, sixty-

on6 days out from Teneriffe, and applied for permission to obtain

provision's and coal and to repair her boilers, which were in bad con-

dition. The United States consul opposed her receiving any hos-

pitality, but the authorities allowed her 48 hours for provisions

and a further time for repairs, subject to an examination by a

machinist, and the consul was said to have given a pledge for the

observance of neutrality by the commander of the Wachusett. At
dawn of the 7th of October, however, the Wachusett was seen to

leave her anchorage and approach the Florida^ and soon afterwards

to fire on the latter. The commander of the Brazilian naval division

then present intervened, and the firing ceased. But it was soon

afterwards perceived that the Florida was in motion, and that the

Wachusett was towing her out to sea. The Brazilian coimnander

pursued, but could not overtake her, and the Florida was brought to

Hampton Roads, The consul, who had been actively' implicated in

the affair, left on the Wachusett. The Brazilian Government de-

manded ( 1 ) a " solemn and public declaration by the Government
of the Union that it was surprised by the unusual action of the com-

mander of the Wachusett^ which it highly rebukes and condemns,

regretting that it should have occurred;" (2) the "immediate dis-

missal of said commander, followed by the commencement of proper

process; " and (3) " a salute of 21 guns to be given in the port of

the capital of Bahia by some vessel of war of the United States,

having hoisted at her masthead during such salute the Brazilian flag."

The Brazilian Government also claimed, " as reparation, full liberty

to the crew and all individuals who were on board the Florida when
she was captured ; and the delivery of the vessel to the Government
of the Emperor " in one of its ports.

Mr. Seward, Dec. 26, 1864, replied that the President disavowed

and regretted the proceedings at Bahia ; that he would suspend the

commander of the Wachusett and direct him to appear before a court-

martial ; that the consul, as he admitted that he advised and incited

the commander, would be dismissed, and that the flag of Brazil

would receive from the United States Navy the honor customary in

the intercourse of friendly maritime powers. This answer, said Mr.

Seward, rested exclusively upon the ground that the capture of the

Florida was " an unauthorized, unlawful, and indefensible exercise
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of the naval force of the United States, within a foreign country, in

defiance of its established and duly recognized Government." As to

thti cajjtured crew of the Florida^ it was stated that they would be set

at liberty to seek refuge wherever they could find it, with the hazard

of recapture when beyond the jurisdiction of the United States.

With reference to the demand for the return of the Florida to Bahia,

Mr. Seward stated that the vessel, while anchored in Hampton Roads,

sank on the ^Sth of November, owing to a leak which could not be

seasonably stopped.

Mr. Barboza da Silva. Brazilian charge, to Mr. Seward, Dec. 12, 1804,

MS. Notes from Brazil ; Mr. Seward, See. of State, to Mr. Barboza

da Silva, Dec. 2(5, 18G4, MS. Notes to Brazilian I^g. VI. 173.

See, also. Mr. Seward to Mr. Barboza da Silva. I)et\ 15, 18«>4. id. 319;

Mr. Seward, Se<'. of State, to Mr. Webb, uiiu. to Brazil, No. 14«», .Tune

15, 18«>5, MS. Inst. Brazil, XVI. 115.

As to the special salute to the flag of Brazil, see Dip. Cor. 1866, II. 302,

305, :i07.

AVith reference to a report that the troops of General Diaz, after

defeating and routing their adversaries on Mexican soil, pursued

them into Texas, where they again attacked and dispersed them,

Mr. Evarts instructed the American mini.ster in Mexico: ''While it

is deemed hardly probable that this unjustifiable invasion of Ameri-

can soil was made in obedience to any specific orders from the Mexi-

can capital, it is, nevertheless, a grave violation of international law,

which can not, for a moment, be ov^^rlooked. You are instructed to

call the attention of the officers of the de facto (lovernment with

whom you are holding unofficial intercourse to this case, and to say

that the Government of the United States will confidently expect a

prompt dis-avowal of the act, with reparation for its consequences, and

the punishment of its perpetrators."

Mr. Evarts, Sec. of State, to Mr. P'oster, No. 395, June 21, 1877, For. Uel.

1877, 413.

According to the Japanese official statement of the RyesheteJi^i inci-

dent, Chinese neutrality was held to 1h' imperfect, being applicable

only to places not occupied by the armed forces of either belligerent,

so that, when the vess<»l escaped from Port Arthur and sought asy-

lum at ChefcK). Japan was justified in regarding the harbor of Uliefoo

as Ix'lligenMit, so far as the in(i<lent in (piestion was concerned. With

the teriuination of tlie inciih'nt the luMitrality of the port was revive<l.

The Japanes*' (Joveriunent also contended that Russia had disre-

regarded her engagement to respect the neutrality of China, by estab-

lishing a system of wireless telegraphy iM'twirn Port Arthur and the

Russian consul at Uhefoo. The Japanes<> (iovernmcut also alleged

that the statement of the comnumder of the Iii/csh(tihii that his ship
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was disarmed on arrival at Chefoo was untrue, and that the Ryeshe-

telni was in fact the first to begin hostilities, which resulted in her

capture.

For. Rel. 1904, 139.

" There are, of course, states which are unable so to demean them-

selves as to be entitled to have their neutrality thus respected, as was

the case when the Variag and Korietz were attacked in Korean waters

at Chemulpo; and as seems to have been, at any rate partially, the

case w^hen the Ryeshetelni was forcibly abducted from the Chinese

harbor of Chefoo."

Neutral Duties in a Maritime War, by Tliomas Ersliine Holland, Pro-

ceedings of the British Academy, II. 3.

2. Duty to Pbevent Violations.

§ 1335.

In all the authorities so far cited the question of the legal status of

the men of war and other public property of a foreign sovereign is

discussed from the point of view of privilege and exemption. Noth-

ing is said as to the question of protection, nor is it intimated that the

circumstance that the property is exempt from the local jurisdiction

imposes upon the local sovereign a special obligation to protect.

Marshall, in his opinion in the case of the Exchange^ speaks of the

public ship in the port of a friendly nation as being "under the pro-

tection of the government of the place," but the same thing is true of

the merchant vessel; and it does not appear that he intended, by the

phrase in question, to make any distinction between the two things.

There is, however, a class of cases in which the duty of protection of

men of war, as well as of merchant vessels, in the ports of a friendly

country has been expressly considered. It has sometimes happened

that a man of war or a merchant vessel of one belligerent has been

attacked by the other belligerent in neutral Avaters. In such case,

what is the measure of the neutral's duty ?

This question has twdce concerned the United States as an injured

belligerent. In March, 1814, the United States frigate Essex was
attacked and destroyed by the British men of war Phoebe and

Cherub^ just outside the limits of the port of Valparaiso, but in terri-

torial waters. No claim for reparation appears to have been made in

this case ; nor does it appear to have been alleged that there was negli-

gence on the part of the territorial sovereign in not preventing the

attack.

In September 1814 the American privateer General Armstrong^

Captain Reid commander, was destroyed by a British squadron in

the port of Fayal, within the jurisdiction of Portugal. The fight
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was begun by the privateer firing into a British longboat which was,

as Captain Reid maintained, engaged in a design to board him.

Three hours afterwards a set attack was made on the privateer by

boats, but it was repulsed. Later, the privateer was scuttled and
destroyed. It was admitted at the time, though it was questioned

afterwards, that the authorities of the port were physically unable to

protect the privateer against the British attack, and no application'

was made to them for protection till after the firing into the long-

boat.

November 13, 1815, Mr. Monroe, Secretary of State, instructed Mr.

Sumter, United States minister at Rio de Janeiro, then the seat of

the Portuguese court, that it was hoped that a sense of what was
" due to their own dignity, as well as a sense of justice to the citizens

of the United States " who had '' suffered by the lawless capture and

destruction of their vessels and property by British cruisers within

the territorial jurisdiction of Portugal," would " induce the Portu-

guese Government to adopt effectual measures to cause reparation to

be made,'' and that " this point should be pressed as far as it may be

useful or proper to do so." "

In a later instruction of January 3, 1815, Mr. Monroe informed Mr.

Sumter that the " growing frequency " of outrages similar to that in

the case of the General Armstrong made it " more than ever neces-

sary " for the United States " to exact from nations in amity with

them a rigid fulfillment of all the obligations which a neutral char-

acter imposes," and that the President did not doubt that the Prince

Regent of Portugal would assert " the rights of his own dominion,

and those of a belligerent power in friendship with him ;
" and

he requested Mr. Sumter " to bring all the circumstances of the

transaction distinctly to the view of the Portuguese Governuient, and
to state the claim which the injured party has to immediate indemni-

fication." *

Before these instructions were received by Mr. Sumter, the Portu-

guese Government had directed its minister at I^)ndon " to require

satisfaction and indemnification" not only for certain Portuguese

subjects whose persons or property on shore were injured by the

British fire, but also "' for the American privateer, whose safety was

giuiranteed by the protection of a neutral port."

In 1818 Mr. John Quincy Adams, then Secretary of Stato. ad-

dres.sed a note to the Portuguese minister concerning the claim, con-

cluding as follows: "It is ho|>ed your Government will, without

further delay, grant to the sufferers by that transaction the full in-

denniitv to which thev are bv the laws of nations entitled."
''

a MS. Inst, to t^ S. Ministers. VIII. 2.

»MS. Inst. r. State's .Ministers. VIII. '2".>.

''Mr. Adnnis. Sec. of State, to rortujnK'se inin.. .Miireh 14. ISIH, .MS. Notes to

For. Leg8. II. 315.
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With this communication the diplomatic correspondence was closed

for a period of nearly twenty years. It was reopened in 1835, when
Mr. Asbury Dickens, Acting Secretary of State, writing to Mr.

Kavanagh, United States charge d'affaires at Lisbon, in relation to

claims, observed that " another claim which appeared to the Depart-

ment, upon the statement submitted in behalf of the parties inter-

ested, to be well founded," and which he was " accordingly instructed

to present to the Government of Portugal," was that of the brig

Gener'ol Armstrong. " The Portuguese authorities having . . .

failed," said Mr. Dickens, " to afford to this vessel the protection to

which she was entitled in a friendly port, which she had entered as an

asylum, the Government is unquestionably bound by the law of

nations to make good to the sufferers all the damages sustained in con-

sequence of the neglect of so obvious and acknowledged a duty." "

Under these instructions the claim was, after further consideration,

somewhat tentatively and doubtfully presented. A correspondence

ensued, and the Portuguese Government at length declared the claim

to be inadmissible; and on January 10, 1844, Mr. Upshur, as Secre-

tary of State, informed the claimants that the Department of State

was unwilling to press it further. "Argument and importunity "

had, he declared, been exhausted, and the Government could " see

nothing in the circumstances to justify or warrant it in having re-

course to any other weapons." '' This position was reaffirmed by the

Department of State in August, 1844, and it remained undisturbed,

though the claimants had appealed to Congress, till 1849, when Mr.

Clayton became Secretary of State. Mr. Clayton took ground in

advance of any of his predecessors. He made a positive demand
for redress, on the ground that Portugal was under an absolute obli-

gation either to enforce her neutrality or to afford compensation for

any injury resulting from her failure to do so, as well as on the

ground that the governor of Fayal had not used all the means in his

power for requiring the neutrality of the port to be respected. The
Portuguese Government refused to yield to this demand, but offered

arbitration. Mr. Clayton declined arbitration, and the two countries

seemed to be on the brink of rupture, when Mr. Webster became Sec-

retary of State and accepted the Portuguese offer. Louis Napoleon

was chosen as arbitrator. He rendered, November 30, 1852, an award
in which he held that as Captain Reid did not " in the beginning "

apply for the intervention of the neutral sovereign, but " had recourse

to arms for the purpose of repelling an unjust aggression of which
he claimed to be the object," and thus " released that sovereign from

oMr. Dickens, Act. Sec. of State, to Mr. Kavanagh, May 20, 1835, MS. Inst.

Portugal, XIV. 24.

&Mr. Upshur, Sec, of State, to Mr. S. C. Reid, Jan. 10, 1844, 33 MS. Dom.
Let. 450.
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the obligation to afford him protection by any other means than that

of a pacific intervention," Portngal conld not be held responsible " for

the result of a collision, which took place in contempt of her rights

of sovereignty', in violation of her territory, and without the local

officers or lieutenants being requested in proper time or warned to

grant aid and protection to those to whom it was due."

It is obvious that the arbitrator did not decide that the Portuguese

Government was under an absolute duty to protect the privateer in

all contingencies.

Not long after the decision of the arbitrator was rendered Mr. Sam
C. Reid, jr., as agent of the owners, officers, and crew of the privateer,

made a claim against the United States, based partly on the allega-

tion that the case was not properly presented to the arbitrator. This

claim was referred to the Court of Claims, which, in 1858, by a vote

of two to one, reported against allowing it. The Court of Claims,

while citing Bynkershoek as maintaining a doctrine which Avould

make Portugal in any event liable for the loss of the privateer, if the

privateer was not the aggressor, quoted, as maintaining the opposite

view, Kent, AVheaton, and Kliiber.

By a bill which became a law May 1, 1882, without the approval

of the President, the sum of $70,739 was appropriated for the pay-

ment of the claim, but not upon any particular ground. Mr. Pc:? I
-

ton, who supported the bill in the Senate, said :
" I do not care to

place this claim upon any particular or special legal ground, although

I think it is defensible upon several. I wish gentlemen to vote for

it either because it appeals to patriotism, to good feeling, to an ad-

miration of the heroism of our countrymen which was displayed on

that occasion." Mr. Piatt, of Connecticut, the only other Senator

who spoke, said that the only other ground on which the claim

could be put was " that stated by the Senator from Ohio, that it

appeals strongly to the imagination."

The only international question actually decided in the case of the

General Ami.stron(j is that a vessel which, in anticipation of a hostile

attack, prepares to resist it by force, and does so resist it, without

aj)plying to the neutral sovereign for protection, can not afterwards

hold such a sovereign responsible for his injuries.

The (|iiestion of govermnental liability has b<>('n discussed in vari(^us

cases in which a vessel of one belligerent has attacked a vessel of

another iKdligerent in tiie watei-s of a thin! and neutral nation. .\.s

against such acts, it is admitted that the territory of a neutral is

inviolable, and it has therefore bciMi held that a belligerent is legally

l)ound to restore, on the application of the neutral, enemies' jirop-

erty which he may have captured within the hitter's jurisdiction or

bv means of hostilites there connnitted." "The sanctitv of a claim

« Wlieatoii, I-Jiw of .Miiritiine Ciiptures niitl Trizes, Th.

H. Doc. 551—vol 7 70
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of territory," said Lord Stowell in a well-known case, " is undoubt-

edly very high. . . . When the fact is established, it overrules

every other consideration. The capture is done away; the property

must be restored, notwithstanding that it may actually belong to the

enemy; and if the captor should appear to have erred willfully, and

not merely through ignorance, he would be subject to further pun-

ishment."'* Acting upon this doctrine. Lord Stowell ordered the

Spanish ship Anna, which was captured by a British privateer within

a mile or two of some of the small mud islands at the mouth of the

Mississippi, to be restored.^

March 4, 1801, the Danish minister at London demanded the res-

titution of certain Swedish ships which had been captured by

the English frigate Squirrel in Danish w^aters. On the 18th he

demanded restitution of a French ship captured by the British man-

tution of certain Swedish ships which had been captured by the

English frigate Squirrel in Danish waters. On the 18th he de-

manded restitution of a French ship captured by the British man-
of-war Achilles under similar circumstances. March 24 Lord
Hawkesbury replied that the complaints, so far as they related to

the Swedish ships, having been ascertained to be well founded. His

Majesty's Government would signify in the strongest manner its dis-

approbation of the conduct of the offending officer, and would cause

the ships in question to be released.'' •

Such being the duty of the belligerent, what is the duty of the

neutral? Vattel '' cites the case of the Dutch East India fleet, which

having put into Bergen, in Norway, in 1860, in order to avoid a

British squadron, was attacked b}^ the English admiral. " But," says

Vattel, " the governor of Bergen fired on the assailants; and the court

of Denmark complained, though perhaps too faintly, of an attempt so

injurious to her rights and dignity." The action of the governor of

Bergen was within his admitted right; and it is not only the right

but the duty of the neutral to cause its territory to be respected. But,

if its territory is violated by the seizure or destruction of enemies'

property within its jurisdiction, is it under an absolute obligation to

the injured belligerent to compel the offending belligerent to restore

or pay for the property, or else to restore or pay for it itself?

By various early treaties it was stipulated that if the property

of either party should be captured within the jurisdiction of the

other, the latter, being at the time neutral, should do its utmost to

o The Vrow Anna Catharina, 5 C. Rob. 15, 16.

b The Anna, 5 C. Rob. 373.

c Ortolan, Dip. de la Mer, II. 432.

dUb. Ill, c. Vll., 132.
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restore it, but at the owner's expense." Bynkershoek considered this

rule unjust. If, for example, the captor should seize the property

and go away, was the private person to make war to regain it? By
later treaties, however, the stipulation as to the expense was omitted,

and it was provided that the contracting parties should use " all the

means in their power " to eflFect restitution. And " if," says Bynker-
shoek, " it is the duty of the prince to do this, even by all the means in

his power, he will do it at his own expense, even by war, if no other

argument (ratio) suffices."'' Molloy refers to a case in which the

Dutch " assaulted, took, burnt, and spoiled " some English merchant-

men in the neutral waters of Hamburg; " for which action," he says,

" and not preserving the peace of their port, they (the Hamburghers)
were by the law of nations adjudged to answer the damage, and I

think they have paid the most or all of it since." <^ He makes no

statement of the case beyond this unsatisfactory version of it.

May 12, 1675, Sir Leoline Jenkins gave the King an opinion on
a memorial of the Dutch ambassador concerning the Dutch ship

Pogtillon. (The Postilion had on board 164 pipes of Spanish wnnes.)

It appeared that this ship, while at anchor in the English port

of Torbay, on March 29, 1675, discovered four F'rench ships making
at her. She cut her cable and ran aground for better seourity, but

the French ships then sent out four boats, manned and armed,

which, under the conduct of the frigate, seized the Postilion so near

to the shore that the bullets fell on land. The deputy vice-admiral

went on l)oard the French admiral's vessel, and, in the name of the

King of England, demanded restitution of the ship and cargo as

being unduly seized and carried away in a British port. The French

admiral refused to give her up and took her away, saying that he

would leave it to his King to settle the mattw.

Sir I^eoline Jenkins said

:

" That the matter of the fact was thus, I have all reason to l>e-

lieve, because, it agrees with the information I have from Sir John

""Article XXII. That If any Ship or Ships ItelonKing to the Pi>opIo or Inh;ihl-

taiits of citluT Ropubll<"k. or any neutral Tower. W taken in the IIarl>ours of

either by any third Tower, not lH«lonjjinji to the TiH)ple or Inhabitants of eitlier

Republick, they in whose Tort, or OtflnKs. or Juri.sdiction the Ships afor<>saitl

Khali Im' taken, shall l»e oliiig'd in like nninner with the other Tarty to »lo tlM'ir

utmost for pursniiiK and briiiKiiiK l»ack the said Ship or Sliips. and restoring

them to their Owners. But all this shall be done at the E.\|hmic<> of the Owners,

or those whom it <-on«-«'rns." (Treaty of Teace and I'nion In'tween Oliver

Cromwell, as TrotcM-tor of Kn^land. and the Unlte<l Trovin<'<'s of the Nether-

lands. .\t Westminster. April r>, KUVl. A (leneral ('olle<-tion of Treatys

(I>ondon \T.V1) . HI. 74.)

'> Qn<>stioiunn .Ttirls Tublici. I.ili. I. c. vni., ".Vn iiostem ajiKn'*!' vei p«'rs«M|ui

in .\miei territorio vel jKirtn?"

<• IX' Jure Marltlmo (ed. 1701), 12.
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Fowell, your Majesty's vice-admiral in those parts; and I humbly
conceive it to be a violation of that security, which all parties in war
ought, by the law of nations, to suffer each other to enjoy in jour

Majesty's f)orts. And as your Majesty's vice-admiral used his en-

deavours to prevent the said violation, so the French commander is

more deeply in the wrong, in that the action here is not of a des-

perate caper, but of a commander of note; who being admonish'd

b}' the proper signal and spoken to by the proper officer to forbear

hostilit}', has more violated the reverence due to your Majesty's ports,

than I have known hitherto in any case that has fallen within the

compass of my observation.

"That there is a reparation most justly due to your Majesty,

and to your Majesty alone in this case, is my humble opinion
;
yet

I know not how that reparation can be reputed a full and satis-

factory one, unless the ship and goods that were taken out of

your Majesty's protection be restored, or else the full equivalent

thereof with the damages; 'tis true the Dutch are now in a capac-

ity to make a direct demand of such a restitution from the French,

yet if the wrong doer do carry away and enjoy the fruits of his

violences, and the innocent ally be forced to sit down by his loss, the

the rights* of ports, where every man promises to himself safety from

his enemy, (as it were upon the public faith) w'ill be thought not

asserted to the full, since they consist not only in the reverence

due to the Government, but in the indemnity of all parties for

the punishment of an unjust violence, such as this is; and which

undoubtedly belongs to your Majesty, and to your Majesty alone

to punish; the affront to authority must in the first place be

expiated, but then the loss to the party violated ought, as I humbly
conceive, to be fully made up. However, the time and manner of

demanding this reparation, is not (cannot be) prescribed by any

rule of law that I know of ; therefore I shall not presume to speak any

thing in it
;
your Majesty's reasons of state, and your royal resent-

ment, being the proper measures for this demand." "

In this opinion the measure of reparation due from the belligerent

to the neutral for his violation of the neutral territory is clearly

defined, but it is stated that the " time and manner " of demanding

this reparation are not prescribed by any law, but must depend upon

His Majesty's " reasons of state " and " royal resentment."

On the morning of the 18th of August, 1759, the Toulon fleet of

seven vessels, while on its way to Havre under the command of M.
de la Clue, was chased by a British fleet of sixteen ships of the line

find two frigates under the command of Admiral Boscawen. A
running fight ensued, and on the following morning M. de la Clue

oLife of !Sir Leoliue Jenkins, II. 777.
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had only four vessels left—the Ocean., the Redonhtah}e.,i\vi, Temeraire.,

and the Mojleste. His position was then such that escape seemed

impossible, and. being near the Portuguese fortress of Lagos, in

Algarve. he determined to run his ships aground and burn them,

trusting to the protection of the neutral territory for saving their

crews. The Ocean was the first vessel to go ashore. She was beached

near the fort of Almadana, and an officer was sent to the commandant
to express the hope that, if the English should attack her, he would

defend her. The Redouhtahle grounded near the fort of Ezaria.

The Temera'ire did not go ashore, but anchored near the fort of

Figueras and asked for protection. Nevertheless, the Temeraire and

the Modetite were attacked by the English and carried away, while

the Ocean and the Redouhtahle., though aground, were fired on and

burnt.

When Pitt first heard of this incident he hastened to instruct the

British minister at Lisbon to express regret for any violation of

territory which might have been committed. He was not to attempt

to justify what the law of nations condemned: but if there had In'en

an actual violation of the coasts of Portugal, it might be urged in

" extenuation " that the action was begun a great way from them.

Moreover, "all reasonable satisfaction" consistent with "honor"
would, said Pitt, l)e given; but, he added, "any personal mark on a

great Admiral who has done so essential a service to his country, or

on anyone under his command, is totally ina(lmissil)le, as well as the

idea of restoring the ships of war taken." The King would not be

averse even to sending an extraordinary mission to Portugal if the

circumstances should turn out to be of sufficient magnitude."

At this time the j)rime minister of Portugal was the famous Conde
d'Oeyras, better known as the Marquis of Pomba. He represented

in strong tenns the injury done to Portugal, and, while refusing to

accept as satisfactory the expressions of the British minister, de-

manded the restoration of the vessels that were carried away.'' This

(Ieman<l seems to have given Pitt much annoyance. The Earl oi

Kinoiil was appointed special ambassador extraordinary to Lislnui,

and in a " most s<'<'ret " instruction to him Pitt referred to the demaiul

for restitution as " unexpected." and said that notwithstanding the

" friendly aiul conlidcntial " declaration of the Conde d'Oeyras " that

a compliance therewith was not expected," it was attended with diffi-

culty and inconvenience. A refusal would Im' made use of both by

enemies aiul by lu'utrals. A total declination of tlisciission would

look like peremptoriness, and the going far into one " would open an

o Mation's History of KiiKlaiul from the Peace of Utrecbt to the IVace of I'arls

(Ke*^!'^ «!.). II. Ml.
tOrtolau, iJli). tie m Mer. II. 317.
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ample and litigious field for every hireling and ill-intentioned pen

all over Europe to inveigh against the naval pretensions of England,

already too much the common object of envy and calumny." Under
these circumstances Lord Kinoul " was not to enter into much contro-

versial reasoning," but to " touch lightly " on the continuous character

of the fight and add that English officers would be admonished to be

more careful in the future." It seems that Lord Kinoul afterward,

in the presence of the diplomatic corps at Lisbon, made a speech in

this sense, and that the Portuguese Government investigated the con-

duct of the commandants of the forts at Lagos, who were charged

with having made " a very feeble resistance " to the English. It

does not appear, however, that anyone was punished. The French

Government demanded that Portugal procure restitution of the cap-

tured ships, and her failure to do so was mentioned wjien in 1762

France and Spain declared war against her. But it was not the

cause of the hostilities on the part of France.'' The war was pre-

ceded by a demand on the part of France and Spain that the King
of Portugal join their alliance against England. They gave him eight

days in which to answer. The Spanish declaration of war recited

that neither representations " founded in justice and utility " nor
" fraternal persuasions " had been able to " alter the King of Portu-

gal's blind affection for the English." The French declaration re-

cited the alliance between France and Spain " to curb the excessive

ambition " of the English Crown ; their " invitation " to the King
of Portugal to join their alliance; his "suspicious and dangerous

neutrality ;
" Spain's " motives of the most tender friendship and

affinity ;
" the Portuguese King's " blind devotion to the will of Eng-

land," and the fact that " moderation " had been " thrown away "

on him. Independently of these common motives each government

had, said the French declaration, separate grievances, and it then

referred to the demand for the restitution of the ships and to an

attempt on the part of the Portuguese court to regulate the prece-

dence of ambassadors by the date of their commissions."

"Mahon's History of England, II. 581-582.

6 Flassan's Diplomatie Frangaise, VI. 179, 467.

c Annual Register, 17(32 [218], [219]. "Everyone knows the utmost and
violent attack made by the English, in 1759, on some of the (French) King's

ships under the cannon of the Portuguese forts at Lagos. His Majesty de-

manded of the most faithful king to procure him restitution of those ships

;

but that prince's ministers, in contempt of what was due to the rules of justice,

the laws of the sea, the sovereignty and territory of their master (all which
were indecently violated by the most scandalous infraction of the rights of

sovereigns and of nations), in answer to the repeated requisitions of the king's

ambassador on this head, made only vague speeches, with an air of indifference

that bordered on derision." (The French King's declaration of war against

Portugal, Versailles, June 20. 1762. Annual Register, 1762, p. [220].) See
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In 1781, during the reign of Louis XIV., an English squadron

commanded by Commodore Johnstone was, while at anchor at Porto

Praya, in the Cape Verde Islands, in tlie dominions of Portugal,

attacked by a French fle«t under the command of M. De Suffern.

Neither side took any prize from the other, and after the attack was
over M. De Suffern, who had been resisted by the Portuguese forts

as w'ell as by the English ships, continued on his course. He subse-

quently received the approbation of his Government; perhaps, says

Ortolan,, in retaliation for the action of the English at Lagos. It

seems that he was a lieutenant on the Ooean on that occasion, and

was carried a prisoner to England."

By the foregoing precedents it appears (1) that the commission of

hostilities by one l)elligerent against another in neu-
Eosuits of prec«- ^p^j territory is a violation of the law of nations;

(2) that such violation involves an offenst* to the neu-

tral nation, and that reparation from the otfending iR'lligerent is due

to that nation alone; (3) that, if property was captured, it is the duty

of the otfending belligerent to restore it on the demand of the neutral;

(4) tlnit nations have by numerous treaties pledged themselves as

neutrals to use " all the means in their power " to protect or effect

tlie restitution of projierty in such eases; but (5) that the manner
in which this obligation must be discharged was not ascertained

either by any express rule or by any general understanding.

Turning to the diplomatic history of the United States, we find

that the character of the obligation in such cases has
American prece-

^^j^ certain occasions, when that (lovernment held the

]>osition of a neutral. betMi specifically discussed and

defined. By early treaties with "l^Vance, t^le Netherlands, and Prus-

sia,'' the United States lK)un(l itself by a reeiprocal engagement to

endeavor " by all the means in its power " to protect and defend

in its ports or waters, or in the seas near its coasts. ** the vessels and

effects " Ix^longing to the citizens of the otlner parties, and to " recover

and restore " to the right owners any such vessels or effects as should

there U' taken from them. In the first war of the French Revohition

the Government of the United States, l)eing neutral, received com-

plaints of the seizure of British vessi'ls by French cruisers within its

jurisdiction, as well as of the sale within its jurisdiction of British

vessels which were captured on the high seas by French cruisers

Flattsnn, DiploDintie Frniu;niKe, VI. 182. Lord Million, referring to the p-rench

and SpaniHh dwlaratlons, remarks: "Never was any aggression more desti-

tute— I will not say of goo<l reas<»n—but even of plausiblw pretext." (History

of F3ngland. II. 4.^>7.

)

oDIp. de la Mer. II. 320.

* Fniu<-«'. Kel.rnnry C. 1778, Art. VII.: Netherlauds, ()ttolK>r S, ITSJ. .\rt. V.

;

rruMulu, September 10. 1785, Art. VII.
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fitted out in violation of its neutnility. At that time the United

States had no treaty with Great Britain similar to those with France,

the Netherlands, and Prussia, but in a note to the British minister

of September 5, 1793, Mr. Jefferson said that it was the opinion of

the President that the United States should observe toward his nation

the same rule, and even " extend it to the captures made on the high

seas and brought into our ports, if done by vessels which had been

armed within them." Continuing, Mr. Jefferson, referring to three

vessels which, after having been captured near the coast, were brought

into the port of Philadelphia, where they then lay, said

:

" Having, for particular reasons, forborne to use all the means in

our power for the restitution of the three vessels mentioned in my
letter of August 7th, the President thought it incumbent on the

United States to make compensation for them; and though nothing

was said in that letter of other vessels taken under like circumstances,

and brought in after the 5th of June, and before the date of that let-

ter^ yet, where the same forbearance had taken place, it was, and is

his opinion, that compensation would be equally due. As to prizes

made under the same circumstances, and brought in after the date of

that letter^ the President determined, that all the means in our power

should be used for their restitution. If these fail, as we should not

be bound by our treaties to make compensation to the other powers,

in the analogous case, he did not mean to give an opinion, that it

ought to be done to Great Britain. But still, if any cases shall arise

subsequent to that date, the circumstances of wdiich shall place them

on similar ground with those before it, the President would think

compensation equally incumbent on the United States.""

By this note the obligation of the United States to use " all the

means in its power " was confined to the exercise of those means

within its own jurisdiction, and such was the construction given to

the note by the board of commissioners imder Article VII. of the

Jay treaty.* By the neutrality act of 1791 the courts of the United

States were expressly invested with power to restore property brought

within the jurisdiction under the circumstances which Mr. Jefferson

described,'^

During the first administration of President Monroe a correspond-

ence took place between the United States and Portugal in regard to

« Mr. Jefferson, Sec. of State, to British uiin., Sept. o, 1793, 5 MS. Dom. Let.

248.

6 Moore, Int. Arbitrations, 1. 299 et seq.

c " The doctrine heretofore asserted in this court is that whenever a capture

is made by any belligerent in violation of our neutrality, if the prize come vol-

untarily within our jurisdiction, it shall be restored to the original owners.

This is done upon the footing of the general law of nations ; and the doctrine

is fully recognized by the act of Congress of 1794." (La Amistad de Rues, 5

Wheat. 385, 389, s. p., Arrogante Barcelones, 7 Wheat 496.)
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depredations on Portuguese commerce by privateers said to have been

fitted out in the United States, and to have been commanded by

American captains and manned by American crews."

In this relation Mr. John Quincy Adams, who was then Secretary

of State, declared

:

" The Government of the ITnited States having used all the means

in its power to prevent the fitting out and arming of vessels in their

ports to cruize against any nation with whom they are at peace, and

having faithfully carried into execution the laws enacted to preserve

inviolate the neutral and pacific obligations of this Union, can not

consider itself bound to indemnify individual foreigners for losses

by captures, over which the United States have neither control nor

jurisdiction. For such events no nation can in principle nor does in

practice hold itself responsible. A decisive reason for this, if there

were not other, is the inability to provide a tribunal before which the

facts can be proved.
" The documents to which you refer must of course be ex parte

statements, which in Portugal or in Brazil as well as in this country,

could onh' serve as a foundation for actions in damages, or for the

prosecution and trial of the persons supposed to have committed the

depredations and outrages alleged in them. Should the parties come
within the jurisdiction of the United States, there are courts of ad-

miralty competent to ascertain the facts upon litigation between them,

to punish tlie outrages which may Ik» duly proved, and to restore the

property to its rightful owners should it also l)e brought within our

jurisdiction, and found upon judicial inquiry to have been taken in

the manner represented by your letter. By tlie universal laws of

nations the ol)ligations of the American (lovernment extend no fur-

ther." ''

By the treaty of Washington of 1871 the neutral is required to use

" due diligence " to j)revent violations of neutrality within its juris-

diction by one Ijelligerent to the detriment of the other. The tri-

bunal of arbitration hehl that '' due diligence " must 1m» exercis<Ml " in

exact proportion to the risks" to which either Ix'lligerent migiit l)e

exposed by the neutral's failure to fulfill its obligations—in a word,

that " due diligence " was a question of circumstances. And it was

o In a note to .Mr. Clay of M.inli !). IM.'-.O. the Ceiule de Tojal. (lls«ussliij: the

(•use of tlie (Srnrral Annxtnini;. siiid that <luriiis tlie war ItetwtHMi the I'nitiHl

StatJ's and (Ireat Hritaiii of IHTJ tlie Aiiiericaii privat«H^r (!raniiniK on .Inly 17.

1S14. captunHl tlje Itritish shij) Doris near tlie island of Flor»»s, in I'ortUKnese

Jurisdiction; and that another Anu>rican jirivatet'r, the W'arriitr. on Man-h \'l.

181."), capture<l the Itritish vi'ssels \irhohini and Itumhr near lM»rt .^an An-

tonio, also within rortiiKiiese Jurisdiction; and that in none of the cases did

the Hritish (tovernnient exa«'t any indemnity.

6 Mr. AthiniH to the Chevalier Correa de Si-rra, Man-li 14. IMls, H. Kx. l>oe.

53, '.\'l ('«»ng. 1 sess. K'Mi.
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only in cases in which the tribunal found that there had been an

absence of such diligence—an absence of due diligence within the

neutral jurisdiction—that Great Britain was held liable to make
compensation for the consequent injuries.

It may further be observed that in the discussions of neutral obli-

gations no distinction appears to have been drawn between the pro-

lection due to merchant vessels and that due to men-of-war in neu-

tral waters against belligerent attack. In either case the subject

has been approached from the simple point of view of the duty of

the neutral to enforce the law within its territory.

XI. RIGHTS OF NEUTRAL TRADE.

§ 1336.

" The policy of the United States is to maintain neutral immunities

for the following reasons:— (1) The probabilities of war are far less

with us than with the great European states. From the nature of

things, points of friction between the United States and foreign

nations are comparatively few. We have an ocean between us and the

great armed camps of the Old World ; and, while there are innumer-

able questions as to which one European state may come into collision

with another, the only points as to which we would be likely to come

into collision with a European state are those concerned in the main-

tenance of neutral rights. It was to maintain such rights that we
went to war in 1812 ; and, except during the abnormal and excep-

tional spasm of the late civil war, our national life has heretofore

l>een the life of a neutral and a vindicator of neutral rights. And
neutrality, when our system took shape, was arduous. . . . (2)

Although the richest country in the world, our traditions and temj^er

are averse to large naval and military establishments. (3) The idea

of pacific settlement of disputed international questions is one of

growing power among us ; the horror of war has not been diminished

by the experience of the civil war; there is no country in the world

.where love of order is so great, and in which public peace is kept by

an army and navy so small ; it would be hard to convince the people

of the United States that the immense and exhausting armaments

of the great European states are not in part caused by the assigning

of undue power to belligerents, and that one of the best ways of

inducing a gradual lessening of these armaments would be the reduc-

tion of these powers. . . . (4) It is impossible to overcome the

feeling that the sea, like the air, should be free, and that no power,

no matter how great its resources, should be permitted to dominate

it, so as to enable it, in case of war, to ransack all ships which may be

met for the discovery of an enemy's goods. . . . (5) It is not



§1336.] RIGHTS OF NEUTRAL TRADE. 1105

right to offer such a premium to preponderance of naval strength as

is offered by the theory of belligerent rights as maintained in Great

Britain."

Wharton, Com. Am. Law, § 242.

The last reason above state*! refers to the rule, ^abandoned by Great

Britain at the time of the Crimean war, of seizing enemies' property

in neutral ships.

" With respect to the general principle which disallows to neutral

nations, in time of war, a trade not allowed to them in time of peace,

it may be observed

:

" First. That the principle is of modern date ; that it is maintained,

as is believed, by no other nation but Great Britain, and that it was
assumed by her under the auspices of a maritime ascendency, which

rendered such a principle subservient to her particular interest. The
history of her regulations on this subject shows that they have been

con.stantly modified under the influence of that consideration. The
course of these modifications will l)e seen in an appendix to the fourth

volume of Robinson's Admiralty Reports.
'' Secondly. That the prinicple is manifestly contrary to the general

interest of commercial nations, as well as to the law of nations, settled

by the most approved authorities, which recognizes no restraints on

the trade of nations not at war, with nations at war, other than that it

shall he impartial between the latter; that it shall not extend to cer-

tain military articles, nor to the transportation of persons in military

service, nor to places actually blockaded or besieged.

" Thirdly. That the principle is the more contrary to reason and to

right, inasmuch as the admission of neutrals into a colonial trade shut

against them in times of jieace, may, and often does, result from con-

siderations which open to neutrals direct channels of trade with the

parent state, shut to them in times of peace, the legality of which latter

relaxation is not known to have been ctmtested; and inasmuch as com-

merce may be, and frecjuently is, o|)ened in time of war, betwean a

colony and otiier countries, from considerations which are not inci-

dent to the war, and which would produce the wime effect in a time of

peace; such, for example, as a failure or diminution of the ordinary

sources of necessary supplies, or new turns in the coui*se of profitable

interchanges.

" Fourthly. That it is not only contrary to the principles and prac-

tice of other nations, but to the practice of Great Britain herself. It

is well known to be her invariable practice in time of war, by relaxa-

tions in her navigation laws, to admit neutrals to trade in channels

forbidden to them in times of |)eact», and particularly to open her

colonial trade, both to neutral vessels and supplies, to which it is shut

in times of i>eac©; and that one at least of their objects in these relaxa-
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tions is to give to her trade an immunity from capture, to which, in

her own hands, it would be subjected by the war.
" Fifthly. The practice, which has prevailed in the British domin-

ions, sanctioned by orders of council and an act of Parliament (39

Geo. III. c. 98) authorizing for British subjects a direct trade with

the enemy still further diminishes the force of her pretensions for de-

priving us of the colonial trade.] Thus we see in Robinson's Ad-
miralty Reports, passim, thaT^during the last war a licensed commer-

cial intercourse prevailed between Great Britain and her enemies,

France, Spain, and Holland, because it comprehended articles neces-

sary for her manufactures and agriculture, notwithstanding the effect

it had in opening a vent to the surplus productions of the others. In

this manner she assumes to suspend the war itself, as to particular ob-

jects of trade beneficial to herself, while she denies the right of the

other belligerents to suspend their accustomed commercial restric-

tions in favor of neutrals. But the injustice and inconsistency of her

attempt to press a strict rule on neutrals, is more forcibly displayed by

the nature of the trade which is openly carried on between the colonies

of Great Britain and Spain, in the West Indies. The mode of it is

detailed in the inclosed copy of a letter from , wherein it

will be seen that American vessels and cargoes, after being con-

demned in British courts, under pretense of illicit commerce, are sent

on British account to the enemies of Great Britain, if not to the very

port of the destination interrupted when they were American prop-

erty. ^\Tiat respect can be claimed from others to a doctrine, not only

of so recent an origin, and enforced with so little uniformity, but

which is so conspicuously disregarded in practice by the nation itself,

which stands alone in contending for it?

" Sixthly. It is particularly worthy of attention, that the Board of

Commissioners, jointly constituted by the British and American Gov-

ernments, under the seventh article of the treaty of 1794, by reversing

condemnations of the British courts, founded on the British instruc-

tions of November, 1793, condemned the principle, that a trade for-

bidden to neutrals in time of peace could not be opened to them in

time of war; on which precise principle these instructions were

founded. And, as the reversal could be justified by no other authority

than the law of nations, by which they were to be guided, the law

of nations, according to that joint tribunal, condemns the principle

here combatted. WTiether the British commissioners concurred in

these reversals, does not appear; but whether they did or not, the

decision was equally binding, and affords a precedent which could not

be disrespected by a like succeeding tribunal, and ought not to be

without great weight with both nations, in like questions recurring

between them.



§ 1336.] RIGHTS OF NEUTRAL TRADE. 1107

" On these grounds the United States may justly regard the British

captures and condemnations of neutral trade, with colonies of the ene-

mies of Great Britain, as violations of right; and if reason, con-

sistency, or that sound policy which cannot be at variance with either,

be allowed the weight which they ought to have, the British Govern-
ment will feel sufficient motives to repair the wrongs done in such

cases by its cruisers and courts."

Mr. Madison, Sec. of State, to Mr. Mouroe, min. to Englaud, Apr. 12, 1805,

3 Am. St. Papers, For. Rel. 101.

The prineiple that " a trade opened to neutrals by a nation at war, on

account of the war, is unlawful," has no foundation in the law of

nations. (Mr. Madison, Sec. of State, report of Jan. 25, 180«5, MS.
Dom. I^t.)

Mr. Monroe, in a dispatch to Mr. Madison. Aujrust 20. 1S05. states that

the British i)osition is declared by Lord Mulgrave to be " that a neu-

tral i)ower had no right to a commerce with the colonies of an enemy
In time of war which it had not in time of i>eace, and that every

extension of it in the former state, beyond the limit of the latter, was
due to the concession of Great Britain, not to the right of the neutral

I)ower." (3 Am. St. Pai)ers, 105. For a conference with Mr. Fox on

this subject, see Mr. Monroe to Mr. Madison. April 28, 1806, 3 Am.
St. l*ai>ers. For. Rel. 118.)

For the proceedings of the iMjard of commissioners under Art. VII. of the

treaty of 1794, referretl to by Mr. Madison, supra, see Moore, Int.

Arbitrations.

" New principles . . . have heeu inter|K)lated into tlie law of nations,

founded neither in justice nor the usage or acknowledgment of

nations. According to these a belligerent takes to himself a com-

merce with his own enemy which he denies to a neutral on the ground

of its aiding that enemy in the war ; Itut reason revolts ar such an

inconsistency, and the neutral having eijual right with the belligerent

to de«'ide the »iuestion. the interests of our constituents and the duty

of maintaining the authority of reason, the only innpire between

just nation.s, imiHise on us the obligation of providing an elfe<'tual

and determined opiKisitlon to a d<K'trine so injurious to the rights of

IK'aceable nations." (President .Jefferson, annual mes.sage, Dec. 3,

1H(»."». Uichards<m's Messages, I. 3,S4.

)

"The rights of a neutral to carry on a commen-ial intercours«> with every

pjirt of the d(Mninions of a InMligerent iMTUiittitl by the laws of tlie

country (with tlU' exception of blcK-kaded ports and <'ontraband of

\\ar» was believinl to have be<Mi de<'id«Hl betwc««n (Jreat Britain and

the I'nited States by the senten«-e of their <'onunissioners mutually

ap|Miint(Hl to dwide on that and other (juestions of difference lH'twtH?u

the two nations, and by the actual paynjent of the damages awardtnl

by them against Creat Britain for the infractions of that right.

When, therefore, it was |M>rc««iv«Hl that the same princi|»h» was revlv<*<l

with others more novel and exlending the injury, instructions were

giveji to the minister pleni|M»t«'ntlary of the rnlt«»d States at the «H)urt

of liondon. and remonstranc4>s duly nuule by him on this sulij«H-t, as

will apiM>ar by diM-uments transmitte<l herewith. Thest* were fol-

IowikI by u jmrtial and tem|K»rary susjiension only, without any

disavowal of the prlucii)le. lie has, therefore, beeu Instructed to
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urge this subject anew, to bring it more fully to the bar of reason,

and to insist on rights too evident and too important to be sur-

rendered. In the meantime the evil is proceeding inider adjudications

founded on the prinicple which is denied. Under these circumstances

the subject presents itself for the consideration of Congress." • (Presi-

dent Jefifex'son, special message, Jan. 17, 1806, Richardson's Messages,

I. 395.)

The correspondence of Mr. Pinkney, United States minister at London,

in 1806-'08, with Mr. Canning, British foreign secretary, in refer-

ence to the British orders in council affecting the trade of the

United States is found in 3 Am. St. Papers, For. Rel. 203, 221.

" To former violations [by Great Britain] of maritime rights another

is now added of very extensive effect. The Government of that

nation has issued an order interdicting all trade by neutrals between

ports not in amity with them ; and being now at war with nearly

every nation on the Atlantic and Mediterranean seas, our vessels are

required to sacrifice their cargoes at the first ports they touch, or to

return home without the benefit of returning to any other market.

Under this new law of the ocean our trade on the Mediterranean has

been swept away by seizures and condemnations, and that in other

seas is threatened with the same fate." (President Jefferson, annual

message, Oct. 27, 1807, Richardson's Messages, I. 427.)

" The declaration which Her Britannic Majesty's Government pro-

poses to issue is distinct in interdicting to neutrals the coasting and

colonial trade with the belligerent, if not enjoyed by them previous to

the war. In regard to this trade, you are aware that Great Britain

asserted principles, in the wars resulting from the French revolution,

before she issued her obnoxious orders in council, which this country

held to be in violation of the law of nations. Should she still adhere

to those principles in the coming conflict in Europe, and have occa-

sion to apply them to our commerce, they will be seriously contro-

verted by the United States, and may disturb our friendly relations

with her and her allied belligerents. The liberal spirit she has indi-

cated in respect to the cargoes under a neutral flag, and neutral

property which may be found on board of enemies' ships, gives an im-

plied assurance that she will not attempt again to assert belligerent

rights, which are not well sustained by the well-settled principles of

international law."

Mr. Marcy, Sec. of State, to Mr. Buchanan, Apr. 13, 1854, H. Ex. Doc.

103, 33 Cong. 1 sess. 12, 13.

Neutrals, in their own country, may sell to belligerents whatever

belligerents choose to buy. The principal exceptions to this rule are,

that neutrals must not sell to one belligerent what they refuse to sell

to the other, and must not furnish soldiers or sailors to either; nor

prepare, nor suffer to be prepared within their territory, armed ships

or military or naval expeditions against either. Neutrals also may
convey to belligerent ports not under blockade whatever bellig-
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erents may desire to take, except contraband of war, which is always

j^ubject to seizure when being conveyed to a belligerent destination,

whether the voyage be direct or indirect; such seizure, however, is

restricted to actual contraband, and does not extend to the ship or

other cargo, except in cases of fraud or bad faith on the part of the

owners, or of the master with their sanction.

The Bermuda, 3 Wall. 514, 551.

"There is no law of the United States which authorizes the re-

fusal of a clearance to a vessel bound to a port in a state of insurrec-

tion, or the imposition of any penalty for the entrance of a United

States vessel into such a port for commercial purposes only. The
just belligerent rights, however, of all powers, engaged in civil or

foreign war, so far as those rights may be invaded by citizens of the

United States, are, it is conceived, amply protected by the act of Con-

gress of the 20th of April, 1818."

Mr. Marcy, Sec. of State, to Mr. Almonte, Mexican min., May 14, 1855,

MS. Notes to Mex. VII. 23.
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