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DECISIONS

OF THE

COMPTROLLER GENERAL OF THE UNITED STATES

(A-290)

UNITED STATES COMMISSIONERS—PER DIEM FEES FOR HEARING .
AND DECIDING SUBSEQUENT TO INDICTMENTS

Where a prisoner is arraigned before a United States commissioner and his
case continued until a subsequent date, prior to which date an indictment
is returned by the grand jury, or an information is filed in the district
court and the defendant arraigned before said court, the commissioner’s
Jurisdiction is terminated in so far as subsequent hearings that would
entitle him to a per diem fee are concerned, and any per diem fees charged
in such cases after the return of the indictment or filing of information
must be disallowed.

Comptroller General McCarl to J. B. Waterworth, United States Commis-
sioner, July 1, 1924:

There have been received your letters of December 10, 1923, and
January 26, 1924, requesting review of settlements Nos. 14232 and
14233, dated October 2, 1923, disallowing the per diem fees charged
for hearing and deciding on criminal charges on dates subsequent
to dates indictments were returned by the grand jury or information
filed in the cases of United States v. Weir, December quarter, 1919;
United States v. Petrus, March quarter, 1920; and United States v.
Barker, September quarter, 1920.

December quarter, 1919
Item 1. Page 18. U. 8. v. Kenneth D. Weir, charge for hearing and decid-

ing on criminal charges December 20, 1919 $5.00

The item was disallowed for the reason defendant was indicted
by the grand jury December 5, 1919, and citing 24 Comp. Dec. 647.

An examination of the voucher shows that defendant was ar-
raigned before you December 1, 1919, and the hearing continued
until December 20, 1919, upon the request of the United States attor-
ney to enable him to obtain evidence, and a per diem was charged
for each of said days.

1
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In your letter of December 10, 1923, it is explained that when the
defendant appeared before you on December 20, 1919, instead of
discharging him you continued the case until February 2, 1920,
upon request of the United States district attorney and in accord-
ance with the order of the district court, as shown by the docket in
said court in criminal case No. 4445. Under date of April 10, 1924,
you were requested by letter to furnish copy of the court’s order
in each case which directed you to continue the cases and to per-
form further service after an indictment had been returned by the
grand jury, and further to state in detail what service you performed
in each case, and to furnish any other instructions you may have
received from the court or district attorney concerning the matter.
To date, no response has been received from you regarding the mat-
ter and the case will be considered upon the evidence now appearing.

Paragraph 1029 of current instructions provides as follows:

A commissioner is not entitled to a per diem fee for hearing and deciding
on criminal charges in the following instances:

(a¢) When the only action taken is to admit the defendant to bail for ap-
pearance before another commissioner for hearing. (See 2 Comp. [Dec.] 281.)

(b) Merely for services renderd under section 1019, R. S. U. S., preliminary
to taking new bonds of defendants who had previously given bonds for appear-
ance in court. (See 4 Comp. [Dec.] 465.)

(c) For deciding only, on the second day, a case in which the hearing had
been fully completed on the first day. (See 4 Comp. [Dec.] 472.)

(d) Merely for taking bonds of defendants under indictment. (See 18 Comp.
[Dec.] 444.)

(e) When the only service was the taking and certifying of depositions.

Section 21 of the act approved May 28, 1896, 29 Stal. 184, pro-
vides in part as follows:

for hearing and deciding on criminal charges and reducing the testimony to
writing when required by law or order of court, five dollars a day for the
time necessarily employed: Provided, That not more than one per diem shall
be allowed in a case, unless the account shall show that the hearing could
not be completed in one day, when one additional per diem may be specially
approved and allowed by the Court: Provided further That not more than one
per diem shall be allowed for any one day: * .

This section has been construed in a decision by this office under
date of May 5, 1924, 3 Comp. Gen. 831, as follows:

The allowance of the second per diem in any case may be made only after
final hearing and deciding. Where a case is continued several times and the
facts established justify the allowance of two per diems under the law,
the per diem should be charged only for the day of arraignment and for the
day the case is finally disposed of. No per diem is allowable for intervening
days. In cases where the court assumes jurisdiction of the case prior to the
date set for the final hearing before the commissioner, no second per diem is
allowable. To entitle a commissioner to a per diem for a second hearing,
there must be a final hearing and deciding on criminal charges, and the
testimony reduced to writing when required by law or order of court.

The facts appearing are that on December 1 defendant was ar-
raigned before you for a hearing, and the case continued to De-
cember 20, 1919. On December 5, 1919, an indictment was returned
by the grand jury holding the defendant to answer to the court
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and thereby terminating your jurisdiction in so far as subsequent
hearings such as would entitle you to fees therefor were concerned.
All that remained for you to do at the postponed date was to
formally close your docket, noting the fact thereon that an indict-
ment had been returned by the grand jury December 5, 1919, for
which service you were not entitled to the per diem fee. The dis-
allowance is sustained.
March quarter, 1920

Item 2. Page 2. United States v. Prank Petrus. Charge for a per diem

for hearing and deciding on criminal charges February 12, 1920______ $5. 00

The item was disallowed for the reason defendant was indicted
by the grand jury January 20, 1920.

An examination of the voucher shows defendant arrested and
arraigned before you January 12. No per diem charged in this
case for said day for the reason a per diem for January 12 was
charged on page 1 of your account in the case of United States v.
Steve Skerda. The case was continued to February 12, but as an
indictment had been returned by the grand jury January 20, all
that remained to be done on February 12 was to formally close
your docket, for which service no per diem is allowable. The dis-
allowance is sustained.

September quarter, 1920
Item 3. Page 3. Uniled States v. Paul Barber. Charge for per diem for

hearing and deciding on criminal charges September 3, 1920________ $5. 00

The item was disallowed for the reason information filed in the
district court and defendant arraigned in court and pleaded guilty
August 28, 1920.

The voucher shows that the defendant was arrested and ar-
raigned before you August 3. No per diem was charged in this
case for that date for the reason a per diem was charged on page 2
of your account for said date in the case of United States v. Samuel
Berger. The case was continued to September 3, 1920, but as an
information had been filed in the district court August 28, and the
defendant appeared in said court and pleaded guilty to the charge

and was held to answer to the court, there could have been no
“hearing and deciding” by you on September 8, 1920. The dis-
allowance is sustained.

(A-3508)
NAVAL RESERVE FORCE PAY——COMMISSIONED WARRANT
OFFICERS

Section 8 of the act of June 10, 1922, 42 Stat. 627, fixes one base pay for each
respective grade in the Naval Reserve Force and grants no right to pay
of a higher period by reason of length of service; accordingly a com-
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missioned warrant officer of the Naval Reserve Force with rank corre-
sponding to that of second lieutenant in the Army is limited to the base
pay of the first period and does not become entitled to the base pay of
the second period by reason of six years’ commissioned service with a
creditable record.

Comptroller General McCarl to the Secretary of the Navy, July 1, 1924:

By your indorsement of June 11, 1924, I have for decision the
question, presented by the Paymaster General, United States Navy,
whether Chief Boatswain George R. Marks, United States Naval
Reserve Force, is entitled to the pay of a commissioned warrant
officer on the active list with a creditable record after six years’
commissioned service as provided in section 1 of the act of June 10,
1922, 42 Stat. 627, he having received a certificate of creditability
after having completed six years’ commissioned -service on April 6,
1923.

Section 1 of the act of June 10, 1922, 42 Stat. 627, provides:

* * * Commissioned warrant officers on the active list with creditable
records shall, after six years’ commissioned service, receive the pay of the
second period, and after twelve years’ commissioned service, receive the pay
of the third period: * * *,

You refer to section G of Instructions for carrying into effect the
joint service pay bill, as approved by this office, and state that said
section contains no provision for crediting commissioned warrant
officers of the Naval Reserve Force with the pay of the second
period after six years’ commissioned service. '

Pay of all commissioned officers of the Naval Reserve Force is
prescribed in section 3 of the act of June 10, 1922, 42 Stat. 627,

which provides:

That when officers of the * * * reserve forces of any of the services
mentioned in the title of this act are authorized by law to receive Federal
pay, those serving in grades corresponding to those of colonel, lieutenant
colonel, major, captain, first lieutenant, and second lieutenant.of the Army
shall receive the pay of the sixth, fifth, fourth, third, second, and first periods
respectively.

This provision specifically fixes the base pay of all commissioned
officers of the Naval Reserve Force and supersedes the provision
in the act of July 1, 1918, 40 Stat. 712, which provides that mem-
bers of the Naval Reserve Force when employed in active service
under the Navy Department shall receive the same pay and allow-
ances as received by officers of the regular Navy of the same rank
and length of service. It limits the pay of commissioned officers
of the reserve forces to their corresponding grade in the Army and
prescribes a definite pay period for each such grade. Under its
provision Naval Reserve officers serving in a particular grade are
entitled only to the pay of the period therein designated to cor-
respond with their grades. It grants no right to pay of a ligher
period by reason of length of service. . It therefore expressly fixes
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one base-pay period for each respective grade, 2 Comp. Gen. 85,
88, 113, and 406. '

Chief Boatswain George R. Marks has rank corresponding to
second lieutenent in the Army and is entitled to the pay of the first
period, only. The law having expressly limited his base pay to
that period, the fact that he has received a certificate of credit-
ability after six years’ commissioned service, does not confer on
him right to the pay of the second period as provided in section
1 of the act of June 10, 1922, for commissioned warrant officers of
the regular service with creditable records after six years’ commis-
sioned service.

Accordingly, you are advised that Chief Boatswain George R.
Marks, United States Naval Reserve Force, is not entitled to the pay
of a commissioned warrant officer on the active list with creditable
record after six years’ commissioned service, as provided in section
1 of the act of June 10, 1922, 42 Stat. 627.

(A-3460)

LEAVE OF ABSENCE AT BEGINNING OF FISCAL YEAR—POSTAL
EMPLOYEES

An employee of the Postal Service who has been absent without pay for less
than one year due to illness may be granted, at the beginning of a new
fiscal year, the full annual leave for the new fiscal year with pay, and also
all sick leave accrued and unused for the three-year period as provided in
the act of June 19, 1922, 42 Stat. 660, provided he is not in receipt of dis-
ability compensation at that time; an employee receiving disability com-
pensation can not suspend or waive such compensation in order to receive
his regular compensation for such annual and sick leave.

Comptroller General McCarl to the Postmaster General, July 1, 1924:
I have your letter of June 13, 1924 requesting decision of three
questions as follows:

1. A regular employee is absent from duty because of illness in a nonpay
status from April 1st of one year to January 1st of the next succeeding year:
Is this employee entitled to the full 10 days sick leave of absence with pay ac-
cruing for the new fiscal year to be granted immediately on the commence-
ment of the new fiscal year, or will the employee only be entitled to sick leave
for that fiscal year upon his resumption of service, and will he be entitled to
the full 10 days, or entitled to only a pro rata of 10 days from January 1st to
June 30th next succeeding?

2. In the same circumstances of absence, as indicated in No. 1, would the
employee be entitled to full 15 days annual leave of absence with pay commenc-
ing from July 1st, or would he be entitled to full 15 days leave of absence with
pay on his resumption of service January 1st, or would he only be entitled to
a pro rata of 114 days from January 1st to June 30th next succeeding?

3. In the case of a regular employee disabled in the performance of his duty
and under compensation by the United States Employees’ Compensation Com-
mission, who is absent from duty because of such disability from July 1st to
June 30th next suceeding, would he be entitled to receive the full 15 days an-
nual leave of absence with pay and the 10 days sick leave of absence with pay
that otherwise would have accrued and been allowable were he able to perform
service and on duty during that period? -



6 DECISIONS OF THE COMPTROLLER GENERAL

The act of July 28, 1916, 39 Stat. 413, provides in part as follows:

That the Postmaster General shall not approve or continue any rule or
regulation which terminates the employment of any employee by reason of ab-
sence on account of illness for a period of less than one year, * *

The act of June 5, 1920, 41 Stat. 1052, as amended by the act of
June 19, 1922, 42 Stat 660, provides as follows.

Hereafter employees in the Postal Service shall be granted fifteen days’ leave
of absence with pay, exclusive of Sundays and holidays, each fiscal year, and
sick leave with pay at the rate of ten days a year, exclusive of Sundays and
holidays, to be cumulative for a period of three years, but no sick leave with
pay in excess of thirty days shall be granted during any three consecutive
years. Sick leave shall be granted only upon satisfactory evidence of illness

and if more than two days the application therefor shall be accompanied by a
physician’s certificate.

The phrase “ less than one year ” used in the act of July 28 1916
supra, fixes a period of time without reference to fiscal or calendar
year, that is, the absence may begin and end at any time. During
any absence of “less than one year” on account of illness persons
in the Postal Service remain on the rolls and retain the status of
“employees ” as contemplated by the leave act of June 19, 1922,
supra. Accordingly such authorized absence without pay of less
than one year because of illness ‘may be counted in computing the
right to annual and sick leave, the status of “ employee ”” not having
been lost. The fact that during a portion of a fiscal year an em-
ployee is in a non-pay status because of personal illness does not
defeat the right to leave granted by the statute for that fiscal year,
nor require a prorating of the total leave to cover the portion of the
year in a pay status.

In questions 1 and 2, assuming that the employee was not en-
titled to disability compensatlon, there would be available for the
employee the full 10 days’ sick leave of absence with pay and the .
full 15 days’ annual leave of absence with pay from July 1 of the
second fiscal year although absent until the following January 1
because of illness. 27 Comp. Dec. 583; 2 Comp. Gen. 701. Being
already away from duty on account of illness, the employee would
be entitled to pay for a period of 25 days, exclusive of Sundays and
holidays, beginning July 1 of the second fiscal year. The employee,
of course, would not be entitled to any further sick or annual leave
with pay during that fiscal year after return to duty January 1.
1 Comp. Gen. 245; 3 id. 20.

Sections 7 and 8 of the Employees’ Compensation Act of Sep-
tember 7, 1916, 39 Stat. 748, provide as follows:

SEc. 7. That as long as the employee is in receipt of compensation undaer
this Act, or, if he has been paid a lump sum in commutation of installment pay-
ments, until the expiration of the period during which such installment pay-
ments would have continued, he shall not receive from the United States any
salary, pay, or remuneration whatsoever except in return for services actually

performed, and except pensions for service in the Army or Navy of the United
States.
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. Sec. 8. That if at the time the disability begins the employee has annual
or sick leave to his credit he may, subject to the approval of the head of the
department, use such leave until it is exhausted, in which case his compensa-
tion shall begin on the fourth day of disability after the annnal or sick leave
has ceased.

In question three the employee would not be entitled to either an-
nual or sick leave with pay for any period he is in receipt of, or
entitled to, compensation under the employees’ compensation act.
But if not entitled to compensation under said act at the close of the:
fiscal year preceding the fiscal year in question, then, under section
8 of said act the employee, subject to the approval of the Postmaster
General, could be paid from July 1 for all accrued sick leave cumu-
lated and unused during the period of three years as provided in the
act of June 19, 1922, including that fiscal year, 8 Comp. Gen. 20, and
the 15 days’ annual leave due him for that fiscal year. In such a case
payments of disability compensation would begin four days subse--
quent to the expiration of such sick and annual leave. The law does
not contemplate or authorize discontinuance of payment of disability
compensation at beginning of fiscal year in order that payment may
be made for leave of absence. ILeave of absence, sick or annual, with
pay, may be granted at the beginning only of a period of absence on
account of a disability for which payment of dlsablhty compensa-
tion is autherized.

(A-3414)

RETIREMENT DEDUCTIONS FROM BASIC COMPENSATION OF
CIVILIAN EMPLOYEES

The additional amount paid to the Chief Clerk, Army War College, in accard-
ance with the acts of June 30, 1922, 42 Stat. 718, and March 2, 1923, 42
Stat. 1380, for superintendence of the Army War College Building, is an
increase in the basic salary for the enlarged position of chief clerk and
superintendent, and is subject to the 214 per cent retirement deduction.

Decision by. Comptroller General McCarl, July 2, 1924:

In connection with the settlement of the accounts of Capt. Carl
Halla, Finance Department, United States Army, there is for con-
sideration the question whether the $25 per month paid to the Chief
Clerk of the Army War College for superintendence of the bulldmg
is subject to the 214 per cent retirement fund deduction.

The appropriation for the Army War College, 1923, ast of June
30, 1922, 42 Stat. 718, provides “for pay of the following: Chiet
clerk, $2,000.” It also provides “$25 per month additional to
regular compensation to chief clerk for superintendence of the Army
War College Building.” See also 1924 appropriation, act of March
2, 1923, 42 Stat. 1380. The provision does not appear in the appro-
priation act for the fiscal year 1925. See act of June 7, 1924, 43
Stat. 480.
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Section 8 of the civil service retirement act of May 22, 1920, 41
Stat. 618, provides that “ there shall be deducted and withheld from.
the basic salary, pay, or compensation of each employee to whom
this act applies a sum equal to 2145 per cent of such employee’s
basic salary, pay, or compensation.” Section 2 of the same act
provides as follows:

The term “basic salary, pay, or compensation ” wherever used in this act
shall be so construed as to exclude from the operation of the act all bonuses,
allowances, overtime pay, or salary, pay, or compensation given in addition
to the base pay of the positions as fixed by law or regulation.

The appropriation acts for 1923 and 1924 added an additional
duty to the office of chief clerk and prescribed an additional amount
to be paid for that additional duty. Accordingly the position of
chief clerk was enlarged by law to include the duties of superin-
tendent of the Army War College Building, and as compensation
for such additional duties there was added to the regular compensa-
tion otherwise fixed for the position of chief clerk the sum of $25
per month, which must be considered as an increase in the basic
salary of the enlarged position; that is, the position of chief clerk
and superintendent was fixed by law and a regular amount of com-
pensation provided therefor, to wit, $2,300 per annum. Accord-
ingly the additional allowance does not come within the exception
in section 2 of the retirement act and therefore is subject to the
214 per cent retirement deduction.

Refund of all amounts not deducted from the additional compen-
sation provided for the service of superintendence of the Army
War College Building should be made and the appropriations should
be adjusted accordingly. See 2 Comp. Gen. 525.

(A-3137)

ARMY PAY—OFFICERS DISCHARGED AND RECOMMISSIONED

The commission given an Army officer when discharged and recommissioned
under the Army reorganization act of June 30, 1922, 42 Stat. 722, is not
his “first appointment in the permanent service” such as is made the
basis for determining the pay periods of certain officers under the joint
service pay act.

_ Decision by Comptroller General McCarl, July 2, 1924:

Oscar O. Kuentz, major, Corps of Engineers, requested April 21,
1924, review of settlement No. M-805877-W, dated March 26, 1924,
disallowing his claim under the act of June 10, 1922, 42 Stat. 625,
for the difference between the allowances of the fourth and third
pay periods subsequent to October 14, 1923. The claim was dis-
allowed on the ground that since claimant originally entered the
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service as a second lieutenant and had not completed 14. years’
service he was not entitled to the allowances of the fourth period.

The Adjutant General of the Army reported January 4, 1924, that
claimant was probationally appointed on April 1, 1915, which ap-
pointment was accepted on April 17, 1915, as a second lieutenant
in the Engineer Corps of the Army; that he served successively as
first lieutenant and captain, Regular Army; that he was appointed
major, temporary, on August 5, 1917, and promoted to major, per-
manent, on February 12, 1920; and it appears from the Army Regis-
ter, 1924, page 334, that he was discharged under the provisions of
the act of June 30, 1922, 42 Stat. 721, on November 4, 1922, recom-
missioned the same day as a captain; and it further appears that on
October 14, 1923, he was again promoted to a majority in the Corps
of Engineers. In other words, claimant entered the Regular Army
on April 17, 1915, as a second lieutenant and has served therein con-
tinuously to the present time, except for a short period on November
4, 1922, when he was discharged as a major and recommissioned
in the grade of captain.

The joint service pay act of June 10, 1922, 42 Stat. 625, provides,
in section 1 thereof, that the pay of the fifth period, $3,500; should
be paid to majors of the Army who have completed 23 years of serv-
ice; that the pay of the fourth period, $3,000, should be paid to
majors “who have completed 14 years’ service, or whose first ap-
pointment in the permanent service was in a grade above that corre-
sponding to second lieutenant in the Army,” and that the pay of the
third period, $2,400, should be paid to all other majors whose. serv-
ice, etc., does not bring them within any of the other pay periods.

It is obvious that claimant is not entitled to the pay or allowances of
the fourth pay period. His original entry into the service on April
17, 1915, was not in a grade above that of second lieutenant, nor has
he completed 14 years of service in the Army, either of which must
be met as a condition precedent to the pay of the fourth period. It is
contended, however, that the “discharge as major on November 4,
1922, and subsequent appointment as captain on the same day con-
stitute an original appointment as captain as of November 4, 1922,”
reference being made to 2 Comp. Gen. 170. The decision referred
to did not hold that a discharge and recommission in a lower grade
constituted a “ first appointment in the permanent service ” but held
that it effected a complete separation from the service in so far as
was concerned the carrying forward to the lower grade the right to
count certain service in the higher grade for longevity purposes.
The right was subsequently given by statute to count such service.
See 8 Comp. Gen. 675. The acceptance of a commission as captain
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on November 4, 1922, was not a “first appointment in a permanent
service.” It was a reappointment in the permanent service. See 2
Comp. Gen. 234.

The disallowance of the claim was in accordance with the law and
must be, and is, affirmed.

(A-2212)
SUBROGATION OF SURETY

Any suni in the possession of the United States accruing to a former employee
whose embezzlement of Government funds has been made good by the surety
on his official bond may be paid to the surety.

Decision by Comptroller General McCarl, July 2, 1924:

The Maryland Casualty Co. has submitted claim for $52.13 as the
proceeds of sale of certain personal effects of Joseph A. Rose, former
chief clerk and special disbursing agent, who embezzled funds of the
Government in a sum in excess of $20,000.

It appears that claimant, as surety, has paid to the United States
under bonds dated September 10, 1914, and August 9, 1918, the full
amount "of the defaulting disbursing officer’s indebtedness to the
Government and contends that by the payment of the amount em-
bezzled it is subrogated to whatever rights the United States may
have had to apply the proceeds of sale of the personal effects against
said indebtedness.

The former disbursing clerk entered a plea of guilty to the charge
of embezzlement of public funds and was sentenced on November 4,
1922, to serve two years in the United States penitentiary at Atlanta,
Ga. Settlement was made by the Maryland Casualty Co., the surety
on his bonds, and the accounts of the former disbursing clerk have
been audited and balanced, with the aid of the payment made by the
surety.

The sum of $52.13 in question represents the balance left from the
sale of personal effects of the former disbursing clerk after deduc-
tions for shortages in his accounts for charts, war savings stamps,
etc. It appears that the amount of $52.13 was held pending the out-
come of a civil suit against the surety and that as a result of that
suit it paid to the United States the amount embezzled, $22,487.65,
with interest, making a total of $25,364.40. The $52.13 having been
in possession of the United States at the time, the amount could prop-
erly have been allowed as a credit in the settlement with the surety
for the amount of the judgment, it not being required to offset any
other indebtedness to the United States, and as the accounts of the
principal have been balanced and closed, the $52.13 is authorized
to be paid to the surety. See in this connection Prairie State Bank
v. United States, 164 U. S. 227.
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(A-T43)

CIVILIAN MILITARY TRAINING CAMPS—LOSS OF PRIVATE PROP-
ERTY BY CIVILIAN ATTENDANTS

The attendance of civilians at the civilian military training camps does not
deprive them of their civilian status, and the destruction of their personal
property by fire while attending such camps is the loss of private property
“incident to the training, practice, operation, or maintenance of the Army
and reimbursable under the annual appropriation acts for that purpose.

Decision by Comptroller General McCarl, July 2, 1924:

The Secretary of War, December 10, 1923, approved the claim of
Alfred D. Foster for $13, Edwin H. McNamer for $45, Irving Kausen
for $51, Charles F. Connor for $63.50, and Chester F. Reas for $68.50,
as the value of personal property lost by them in a fire which de-
stroyed the tent they were occupying August 9, 1923, while in at-
tendance at the civilian military training camp held at Del Monte,
Calif., and has transmitted the claims to this office recommending
payment from funds provided by the act of March 2, 1923, 42 Stat.
1386, for the fiscal year current when the losses occurred, for the—

* * * payment of claims not to exceed $500 in amount for damages to
and loss of private property incident to the training, practice, operation, or
maintenance of the Army that have accrued, or may hereafter accrue, from
time to time * * *: Provided, That settlement of such claims shall be made
by the General Accounting Office, upon the approval and recommendation of
the Secretary of War, where the amount of damages has been ascertained by
the War Department, and payment thereof will be accepted by the owners of
the property in full satisfaction of such damages.

While this annual appropriation in its present language is not
applicable to Army personnel, 26 Comp. Dec. 826; 3 Comp. Gen. 22,
nor to civilians employed by or attached to the Army, 27 Comp. Dec.
672; 3 Comp. Gen. 160, those decisions are not apphcable to the
facts of this case.

The act of June 4, 1920, 41 Stat. 779, authorized the Secretary of
War “to maintain, upon military reservations or elsewhere, schools
or camps for the military instruction and training, with a view to
their appointment as reserve officers or noncommssioned officers, of
such warrant officers, enlisted men, and civilians as may be selected
upon their own application,” and to pay from appropriations made
from time to time for “ water, fuel, light, temporary structures, not
including quarters for officers nor barracks for men, screening, and
damages resulting from field exercises, and other expenses incidental
to the maintenance of said camps,” and “to employ thereat officers,
warrant officers, and enlisted men of the Regular Army in such
numbers and upon such duties as he may designate.” The act of
March 2, 1923, 42 Stat. 1382, 1383, provided funds for the expenses of
“civilian military training camps ” during the fiscal year current
when the losses in the instant case occurred.

59344°—25——3
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These claimants were civilians in training without pay. They
were not a part of the Army, but Army facilities and personnel were
being utilized in their training. Such training was incident_to the
training and practice of the Army in the broadest sense and the
damage resulted therefrom. The claims here in question are of the
class of small claims, for which a prompt remedy was designed to be
afforded by the annual appropriation acts. The claimants were
entitled to relief under the statute for any loss or damage suffered
by them incident to the training, practice, etc., of the Army before
they entered the training camp, and their entry into the camp for
training, without pay and without losing their civilian status, does
not deprive them of the benefits of the statute. The claims may be
paid accordingly.

(A-2869)
ARMY PAY—REAPPOINTMENTS UNDER JOINT SERVICE PAY ACT

An officer with less than seven years’ service whose first appointment in the
Regular Army was as second lieutenant, who was promoted to captain and
thereafter resigned and after an interval of civilian life was reappointed
first lieutenant, is not entitled to base pay and allowances of the third pay
period under the joint service pay act of June 10, 1922, 42 Stat. 625, his
“ first appointment” not having been ‘ above” that of second lieutenant.

Decision by Comptroller General McCarl, July 3, 1924:

There is before this office for consideration and decision the ques-
tion whether an officer appointed second lieutenant, Regular Army,
and promoted to first lieutenant and temporary captain, who re-
signed therefrom and after an interval of civilian life was reap-
pointed first lieutenant in the same service under the provisions of
section 24—e of the act of June 4, 1920, 41 Stat. 774, and was serving
therein as captain on June 30, 1922, is entitled by reason of his grade
and service to the pay and allowances of the third pay period as pre-
scribed by section 1 of the act of June 10, 1922, 42 Stat. 625, or
whether such grade and service entitled him to the pay and allow-
ances prescribed for the second pay period by that act.

The question arises in connection with a payment made to First
Lieut. J. W. Orcutt, Ordnance Department, in the accounts of
Capt. R. L. Hubbell, finance officer at Watertown Arsenal, Mass., for
the month of January, 1924, in the total amount of $327.20, consist-
ing of base pay, $200; longevity, $10; subsistence allowance, $37.20;
and rental allowance, $80.

The Official Army Register, at page 441, shows the services of this
officer, all in the permanent establishment, as follows:
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2 1t. C.A.C. 9 Aug. 17; accepted 24 Aug. 17; 1 1t. 9 Aug. 17; accepted 17 Oct.
17; capt. (temp.) 7 Mar. 18; resigned 26 Apr. 20, 1 1t. C.A.C. 1 July 20; ac-
cepted 28 Nov. 20; trfd. to Ord. Dept. 26 Mar. 21; capt. 27 July 20; (a) 1 1t.

(Nov. 18, 22).
(Footnote)

(a) Discharged as captain and appointed first lieutehant Nov. 18, 22; acts
June 30, 22, and Sept. 14, 22,

Report has been received by telephone from The Adjutant General
that the date of rank as captain was July 27, 1920.

Section 1 of the joint service pay act of June 10, 1922, 42 Stat.
625, provides:

That, beginning July 1, 1922, for the purpose of computing the annual pay
of the commissioned officers of the Regular Army and Marine Corps below the
grade of brigadier general * * * pay periods are prescribed, and the base
pay of each is fixed as follows:

The first period, $1,500; the second period, $2,000; the third period, $2,400;
the fourth period, $3,000; the fifth period, $3,500; and the sixth period, $4,000.
* * * * * .

*

The pay of the third period shall be paid to * * * captains of the
Army, * * * who have completed seven years’ service, or whose first
appointment in the permanent service was in a grade above that corresponding
to second lieutenant in the Army, or whose present rank dates from July 1,
1920, or earlier; * * *,

The pay of the second period shall be paid to captains of the Army, * * *
who are not entitled to the pay of the third or fourth period; * * *,

Lieutenant Orcutt was correctly paid base pay at the rate of
$200 per month by reason of the provisions of section 16 of .the
above-cited act at page 632 and by being discharged as captain and
appointed first lieutenant on November 18, 1922, under the pro-
visions of the acts of June 30, 1922, 42 Stat, 722, and September 14,
1922, 42 Stat. 840, but he was not entitled to longevity increase of
pay by reason of having completed five years’ service on March 26,
1923. 3 Comp. Gen. 676.

Only the pay that an officer was entitled to receive by reason of
his grade and length of service on June 30, 1922, was saved to the
officer by section 16 of the act of June 10, 1922, cited, and the rental
and subsistence allowances authorized by sections 5 and 6 of the
same act are based on the pay that the officer was entitled to receive
under the provisions of that act were it not for the saving clause,
2 Comp. Gen. 234. Lieutenant Orcutt not having completed seven
years’ service, it was necessary that his first appointment in the per-
manent service be in a grade above second lieutenant to entitle him to
the allowances prescribed for officers entitled to the base pay of the
third period. It appears from the record as shown by the Army
Register that all services performed by him were in the permanent
establishment and that his “ first appointment ” therein was to the
grade of second lieutenant, which was accepted August 24, 1917.
His grade and service accordingly did not entitle him to the base pay
of the third pay period and as a captain not entitled to the. pay of
the third or fourth period, he was entitled to base pay of the second
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pay period, with the resultant effect that he is entitled to the allow-
ances incident to the base pay of that pay period.

It is unnecessary to invoke the saving clause contained in the act
of September 14, 1922, as to allowances for the reason that his pres-
ent grade and service entitle him to the allowances incident to the
second pay period.

Lieutenant Orcutt was entitled to pay for the month of January,
1924, as follows:

Base pay. $200. 00
Subsistence allowance. - 37.20
Rental allowance 60. 00

Total 297. 20

Having been paid $327.20 for pay and allowances during such
period, there will accordingly be disallowed in the disbursing account
of Captain Hubbell on account of this payment $30.

(A-2853)
INTERIOR DEPARTMENT—FORMAL EXECUTION OF CONTRACTS

An officer of the Department of the Interior appointed or designated as a
contracting officer can not ignore the mandatory requirements of section
3744, Revised Statutes, on the ground of expedition and dispatch of the
public business or that it would serve no useful purposes or work a hard-
ship in a particular case.

A claim for the rental of an automobile hired by an officer or employee of the
Interior Department without a formal written contract is payable, if at
all, only on a quantum meruit basis and consequently involves doubtful
questions of law and fact constituting a claim which a disbursing officer
is not authorized to pay but should be forwarded to the General Account-
ing Office for direct settlement.

Comptroller General McCarl to the Secretary of the Interior, July 5, 1924:

There has been received your letter dated May 15, 1924, with
inclosures requesting decision as to whether you are authorized to
direct payment of $132 to the Magruder Motor Car Co. (Inc.),
Glasgow, Mont., for 11 days’ hire in April, 1924, of an automobile
at $12,a day for the use of an agent of the General Land Office and
which automobile is stated to have been secured after personal
solicitation of bids at various garages in Glasgow and in Williston,
N. Dak., but in the absence of a written contract for the use of the
machine. It appears to be contended that the hire of the automobile
is within an exception to section 3744, Revised Statutes, requiring
all contracts of the Department of the Interior to be reduced to-
writing and signed by the parties with their names at the end.

So much of the act of June 2, 1862, 12 Stat. 411, entitled “ An act
to prevent and punish fraud on the part of officers intrusted with
making of contracts for the Government,” as was carried into the
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Revised Statutes as section 3744 provides, so far as is here material,
that:

It shall be the duty of the Secretary of War, of the Secretary of the Navy,
and of the Secretary of the Interior, to cause and require every contract made
by them severally on behalf of the Government, or by their officers under them
appointed to make such contracts to be reduced to writing, and signed by the
contracting parties with their names at the end thereof; * *

The requirement of said section has been held to be mandatory
and imperative, Clarke v. United States, 98 U. S. 539; Monroe v.
United States, 184 id. 524. Section 3709, Revised Statutes, requires
advertising for supplies or services when the public exigency does
not require immediate delivery of the articles or performance of
the service, but even where advertising may be dispensed with on
account of an exigency, the requirement that a contract therefor be
signed by the parties with their names at the end must be complied
with in the absence of specific statutory exception to such requirement.
The mandatory and imperative requirement of the law obtains whether
the purchase be an emergency one or not, and delivery of supplies ‘or
performance of services under an agreement which fails to comply
therewith imposes no contractual obligation on the United States.
See Export 0il Corporation v. United States, 57 Ct. Cls. 519. As
to the Department of the Interior, the act of May 18, 1916, 39 Stat.
126, waived advertising for small purchases not exceeding $50 each
for the Indian Field Service; the act of June 12, 1917, 40 Stat. 144,
for the Geological Survey, the act of July 1, 1918, 40 Stat. 672, for
the Bureau of Mines, and the act of July 1, 1918, 40 Stat. 675, for
the Reclamation Service, waived advertising for the respective field
services for purchases not exceeding $50 each and authorized them
to be made “in the manner common among business men.” Both
the requirement of advertising and execution of contracts as to
transactions not to exceed $100 in any instance in any bureau or
office in the Department of the Interior are waived by an express
statutory provision in the act of June 5, 1924, 43 Stat. 392, but prior
to said enactment there appears no waiver applicable to the De-
partment of the Interior field service generally, or to the General
Land Office specifically. By recognized canons of statutory con-
struction that which is not excepted is within the requirement; and
contracts for the General Land Office field service entered into for
any amount prior to June 5, 1924, or in excess of $100 on or after said
date are required by law to be reduced to writing and signed by the
contracting parties with their names at the end whether the purchase
or service be an emergency one or not, unless the delivery of the
purchase or performance of the service and payment therefor were
simultaneous transactions which have been held to be not within the
requirement. 3 Comp. Gen. 314.
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The only officers or employees in the Department of the Interior,
other than the Secretary of the Interior, authorized to contract on
behalf of the United States, are the officers under the Secretary of
the Interior “ appointed to make such contracts.” In other words,
an officer of the Department of the Interior, except the head of the
department, can not bind the United States by contract, unless ap-
pointed or designated by the Secretary of the Interior for that pur-
pose. See Baltimore & Ohio Railroad Co. v. United States, 261 U. S.
592, as to the effect of the absence of authority to contract on behalf
of the United States. Where the officer has been appointed or desig-
nated as a contracting officer he can not ignore the mandatory and
imperative requirements of section 3744, Revised Statutes, on the
ground of “ expedition and dispatch of the public’s business,” or that
it could “ serve no further useful purpose whatever for the economi-
cal administration and expeditious execution of Government affairs,”
as appears to be urged in this case. The Congress, with the approval
of. the President of the United States, had deemed it necessary, with
the exceptions hereinbefore cited, for the prevention of fraud on
the part of officers intrusted with the making of all contracts for
the Department of the Interior, to require certain formalities to be
observed in the acquisition of supplies or services, including the
reduction of the contract to writing and the signing by the parties
with their names at the end. As was succinctly stated by Chief
Justice Marshal in Dizon v. United States, 1 Brockenbrough, 177,
the contracting officer—

* * * jg g ministerial officer, whose business it is to pursue the statute,
and if he fails to do so, the statute will not sanction his act * * * That
in this particular case, the condition inserted may not be in hostility to the
general views of the legislature, can not materially vary the question, for it
is not warranted by the statute; and if the officer be at liberty, under the
color of office, to introduce such conditions as his own judgment may approve.
then his judgment and not the statute becomes the director of his conduct.

The fact that the requirements of a statute may work a hardship
in a particular case does not justify excepting said case therefrom.
Corona Coal Co. v. United States, 263 U. S. 537.

It is not understood how it could be seriously contended at this
late day and in view of the decisions of the courts and of the ac-
counting officers of the United States as to the mandatory and im-
perative requirements of section 3744, Revised Statutes, that there
is any discretion whatever in any officer of the Department of the
Interior as to whether contracts for the purchase of supplies or
services other than personal, with the exceptions noted, should be
reduced to writing and signed by the parties with their names at the
end.
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The question of whether contracts involving more than $100 for
the hire of automobiles for the use of employees of the field service
of the various bureaus of the Department of the Interior should be
excepted from the requirements of section 3744, Revised Statutes, is
for the consideration of the Congress, and unless and until such an
exception is made the requirement exists and should be complied
with, and where such requirements are not observed this office must
refuse disbursing officers credit for payments of such hire and re-
. port the matter to the Congress as an expenditure made in violation
of law.

If contracts are not executed for the hire of automobiles for
the field service of the Department of the Interior for the rea-
son that the field service employee concerned has not been
.designated as a contracting officer, the rental vouchers bearing the
written approval of the chief of the bureau concerned, together
with written statements from one or more persons engaged in the
same vicinity in the hire of automobiles as to what they consider &
reasonable rental for the machine used should be forwarded to this
office for direct settlement as claims. The reason why such claims
for rental in the absence of a properly executed contract should not
be paid by disbursing officers is that they involve doubtful questions
of law and fact, especially fact as to what is a reasonable rental on
a quantum meruit basis for the automobile. See in this connection
letter to you dated April 16, 1924, in the matter of payment by dis-
bursing officers of claims for liquidated damages.

Payment by a disbursing officer of the voucher herewith returned
is unauthorized. When it has been administratively acted upon by
the Commissioner of the General Land Office, or the Secretary of
the Interior, it should be forwarded to this office for direct settle-
ment as a claim, together with evidence as to reasonable rentals in
the vicinity of Glasgow, Mont., for an automobile such as was used.

(A-2804)

LEAVE OF ABSENCE—TEMPORARY EMPLOYEES OF NAVY YARDS
ND NAVAL STATIONS

The leave of absence authorized to employees of navy yards and naval stations
by the act of August 29, 1916, 39 Stat. 617, may be granted only such em-
ployees as hold permanent appointments of indefinite duration at the time
the leave is taken; such employees may be given credit in computing their
accrued leave for the time served under a prior temporary appointment
immediately preceding or separating permanent appointments if the em-
ployment has been continuous.

Employees of navy yards and naval stations serving under a temporary ap-
pointment of twelve months or more duration, or a number of temporary
appointments of less duration aggregating twelve months or more are not
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entitled to the leave of absence authorized to employees of navy yards
and naval stations by the act of August 29, 1916, 39 Stat. 617, irrespective
of whether their employment is or is not to be continued after such leave
would have expired. 3 Comp. Gen. 382, affirmed.

Comptroller General McCarl to the Secretary of the Navy, July 5, 1924:

I have your letter of May 13, 1924, requesting decision of a num-
ber of questions relative to leave of absence of employees of navy
yards and naval stations, as follows:

Are employees serving under temporary appointments for a period of twelve
consecutive months or more entitled to accrued leave with pay if they are con- .
tinued in employment after expiration of such leave?

Are employees serving under temporary appointments for a period of twelve
consecutive months or more entitled to accrued leave with pay if they are not
continued in employment after expiration of such leave?

Are employees serving under a number of temporary appointments aggre-
gating twelve consecutive months or more entitled to accrued leave with pay?

Are employees serving under temporary appointments, who are subsequently
permanently appointed without break in the continuity of service, entitled to
accrued leave with pay from the date of their temporary appointment after
twelve consecutive months of service in both temporary and permanent status?

Are shop employees serving under permanent appointments who are given
temporary appointments in office ratings and later permanent appointments as
such or, after termination of temporary appointments as office employees, re-
. turned to their shops in a permanent status, entitled to accrued leave with pay
at the expiration of twelve consecutive months’ service?

What is the meaning of the words * permanent” and “ temporary” as used
in the decision of the comptroller of December 19, 1923? The word ‘ perma-
nent” above quoted is construed by the department in accordance with the
rules of the Civil Service Commission to mean * probational” or absolute.
Probational appointments are made as a result of certification of eligibles
from registers established as a result of examination. Such appointments
become absolute upon completion of the established probationary period, pro-
vided the incumbent is not separated on or before the expiration of the pro-
bationary period on account of being unsatisfactory.

The word “ temporary ” is understood to refer to those employees who have
not yet attained a probational status—who have not established qualifications
for eligibility in accordance with the regulations governing the employment
of labor at navy yards, or who have filed applications which have not been
graded and have been appointed temporarily in the absence of qualified
eligibles or in the case of employees of the clerical, drafting, and technical
forces, ete., those employees appointed under Sections 1, 2, 3, and 4 of Rule
VIII of the civil service rules.

The act of August 29, 1916, 39 Stat. 617, provides for leave of
absence of employees of navy yards and naval stations as follows:

* * * That each and every employee of the navy yards, gun factories,
naval stations, and arsenals of the United States Government is hereby granted
thirty days’ leave of absence each year, without forfeiture of pay during such
leave: Provided further, That it shall be lawful to allow pro rata leave only
to those serving twelve consecutive months or more: And provided further,
That in all cases the heads of divisions shall have discretion as to the time
when the leave can best be allowed: And provided further, That not more
than thirty days’ leave with pay shall be allowed any such employee in one
year: * *

In decls1on of December 19, 1923, 3 Comp. Gen. 382, it was said:

The context of the enactment limits its application to those who are in
service over one year and thus contemplates permanent appointments of in-
definite duration, so that they can accumulate the leave as provided by the
act. It negatives application thereof to one temporarily employed. It is
apparently inconsisterit with temporary employment to grant prolonged leave.
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The origlnal appointment of the employee in this case was temporary for not
to exceed ninety days. The fact that by successive temporary appointments
employment lasted for a year does not itself entitle to leave.

The statute makes the condition that pro rata leave may be granted
only to those serving twelve consecutive months or more, the effect
of which is to prohibit granting of any leave during the first
service year.

The first four questions submitted relate to leave of absence of
temporary employees. As stated in the decision cited, 3 Comp. Gen.
382, a prolonged-leave of absence with pay is inconsistent with tem-
porary employment. The granting of leave after 12 months’ service
stipulated by the statute shows it had relation to employees having
some permanency of tenure. A temporary employment implies a
certainty of ending the employment and it is assumed that in the
temporary employments referred to, the appointments designate the
period of employment and are renewed from time to time, so that
the employment has a fixed time for ending although it may be
renewed. This then must be the condition of employment when a
question of leave arises—that under the current appointment the
employment will end at a certain date unless renewed. There ap-
pears under such conditions no right to grant leave of absence with
pay. It is understood that the temporary employment is either
because the employee can not qualify as a regular employee or the
work conditions are such that employment as a regular employee
would not be authorized.

Questions 1, 2, and 3 are answered in the negative.

Questions 4 and 5 are answered in the affirmative. See 27 Comp.
Dec. 1031.

The definition in question 6 is affirmed.

(A-3424)

TELEPHONES IN PRIVATE RESIDENCES—ALASKA RAILROAD
OFFICIALS

The prohibition in section 7 of the act of August 23, 1912, 37 Stat. 414, against
the use of appropriated moneys for telephone service installed in private
residences, is applicable to telephones in the residences of officials of the
Alaska Railroad; such telephones can not be classed as operating expenses
of the road and paid for from the earnings of the road in order to overcome
the statutory prohibitioh.

Comptroller General McCarl to the Secretary of the Interior, July 5, 1924:

I have your letter of June 10, 1924, inclosing vouchers for rental
of telephones installed in houses occupied by officials of the Alaska
Railroad, and requesting decision whether payment for such service
is authorized.
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It is reported that the officilas in question are directly in charge of
the operation of the Alaska Railroad; that the telephones in their
private residences are deemed essential in order that the officials may
be reached promptly in case of necessity; and that it is usual to pro-
vide such facilities for the proper and efficient operation of a rail-
road.

Section 7 of the act of August 23, 1912, 37 Stat. 414, provides as
follows:

That no money appropriated by this or any other act shall be expended for
telephone service installed in any private residence or private apartment or for
tolls or other charges for telephone service from private residences or private
apartments, except for long-distance telephone tolls required strictly for public
business, and so shown by vouchers duly sworn to and approved by the head of

the department, division, bureau, or office in which the official using such tele-
phone or incurring the expense of such tolls shall be employed.

The language of the section quoted is plain and comprehensive and
has been uniformly construed in a long line of decisions to prohibit
the furnishing at public expense of personal telephone service to a
Government officer or employee in his private home or quarters. See
19 Comp. Dec. 198, 202, 212, and 350; 21 id. 248; 22 7d. 602.

The act of March 12, 1914, 38 Stat. 305, was an act authorizing
the President to locate, construct, and operate railroads in the Terri-
tory of Alaska. It is provided in said act, page 307:

The authority herein granted shall include the power to construct, maintain,
and operate telegraph and telephone lines so far as they may be necessary or
convenient in the construction and operation of the railroad or railroads as
herein authorized and they shall perform generally all the usual duties of tele-
graph and telephone lines for hire.

That it is the intent and purpose of Congress through this Act to authorize and
empower the President of the United States, and he is hereby fully authorized
and empowered through such officers, agents, or agencies as he may appoint or
employ, to do all necessary acts and things in addition to those specially au-
thorized in this Act to enable him to accomplish the putposes and objects of this
Act.

The paragraph last quoted has been construed in a number of
decisions of the Comptroller of the Treasury and has been held to
confer broad powers upon the President. See 22 Comp. Dec. 463;
28 id. 269; 70 MS. Comp. Dec. 154; 74 id. 189. The broad powers
conferred by the act of March 12, 1914, are, however, subject to
statutory limitations in the same manner as in other instances in
which administrative or executive discretion is vested. The discre-
tion is a legal discretion and not an unlimited discretion. You are
advised, therefore, that the appropriation, “ Maintenance and opera-
tion of the Alaska railroads” is not availalie to pay for the service
in question.

Section 3 of the act of March 12, 1914, 38 Stat. 307, provides:

That all moneys derived from * * * the earnings of said railroad or
railroads * * * above maintenance charges and operating expenses, shall

be paid into the Treasury of the United States as other miscellaneous receipts
are paid, * * *,
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The statutory prohibition upon the use of appropriated moneys
for telephones in private residences applies likewise to the use of
the revenues from operation of the railroad—such telephones can
not be classed as operating expenses to overcome the statutory pro-
hibition upon private residence telephones at Government expense.

(A-2796)
PURCHASE OF REAL ESTATE

A contract for the sale of a tract or tracts of real estate for a specified lump
sum followed by a formal deed naming a like lump sum, the boundaries of the
tracts being clearly defined or identified in both sale agreement and deed,
constitutes the price so specified the entire consideration for the sale, not-
withstanding the stated acreage differs in both instruments and the contract
of sale contained a statement that the lump-sum price named was “ at the
rate of twenty dollars per acre for each acre that the survey to be made
* * * may disclose.”

Decision by Comptroller General McCarl, July 7, 1924:
Alex Bremer has requested review of settlement No. M-19808, this

office, dated December 12, 1923, disallowing his claim for $700 repre-
senting $20 per acre for 35 acres in excess of the acreage stated in an
agreement to sell to the United States a tract of land adjacent to
the Leon Springs Military Reservation, Tex., authorized to be pur-
chased by the appropriation act of July 9, 1918, 40 Stat. 877.

Under date of September 14, 1917, the United States entered into
a lease for the fiscal year 1918, with Alex Bremer, covering a tract
of land adjacent to the Leon Springs Military Reservation in Texas,
described by naming the owners of the land by which the tract was
bounded and stated as containing 1,753 acres, more or less. A similar
lease was executed April 22,1918, for the fiscal year 1919, with a right
of renewal. Each of these leases contained an option to purchase by
the United States. Renewal agreement was entered into July 1, 1919,
for the fiscal year 1920, and again on June 8, 1920, for the fiscal year
1921. June 30, 1919, there was entered into the following agreement
of sale and purchase between the United States and the lessor of the
land:

That said party of the first part, for and in consideration of the sum of one
dollar ($1.00) and other good and valuable consideration, to him in hand paid
by said party of the second part as part of the purchase price, the receipt
whereof is hereby acknowledged, hereby agrees to sell to said party of the
second part, and said party of the second part hereby agrees to purchase from
said party of the first part, for the sum or price of thirty-five thousand and sixty
($35,060.00) dollars, which is at the rate of twenty ($20.00) dollars per acre
for each acre that the survey to be made of the said property hereinafter de-
scribed may disclose, all of the following real property, to wit:

All that certain tract or parcel of land lying and being situated in the county
of Bexar, State of Texas, adjacent to the Leon Springs Reservation of the United
States Government, and bounded on the north by the lands of Otto Scheel and
Max Toepperwein ; on the east by Stowers Ranch; on the south by the Stowers
Ranch; on the west by the John B. Muesser lands. Said land above described -
containing 1,753 acres, more or less,
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The deed was executed December 21, 1920, and the purchase price
specified in the agreement, $35,060, was paid by check dated Decem-
ber 20, 1920. The voucher on which this payment was made was
executed more than a year after the survey had been made. Said
voucher stated the purchase price for the land as $35,060 without
any reference to a price per acre and was certified by claimant
as correct. The same description of the land appearing in the
agreement to sell appeared in both leases, both renewal agreements,
and the voucher on which payment was made. The acreage in
each instance was given as 1,753 acres, more or less.

Between the date of the execution of the agreement to sell and
the execution of the deed a survey was made of the tract by the
Government and it was found that it contained 1,768 acres, or 85
acres in excess of that stated in all of the mentioned instruments.
Claimant is contending that because of the use of the words in the
agreement of sale “ which is at the rate of twenty ($20.00) dollars
per acre for each acre that the survey to be made of the said
property hereinafter described may disclose” he is entitled to an
additional $700, representing $20 per acre for the excess of 85 acres
over and above the acreage stated in the agreement and other in-
struments.

An examination of the deed which conveyed the property to the
United States, on file in the office of the Judge Advocate General
of the Army and approved by the Attorney General, discloses that
the consideration is given specifically as $35,060, without any rate
per acre having been mentioned, receipt of which is acknowledged.
The land conveyed is not described by the description appearing
in the agreement of sale, leases, and renewals, nor in accordance
with the Government survey which had been made since the execu-
tion of the agreement to sell, but in accordance with the descrip-
tions appearing in deeds by which five smaller tracts of land had
been conveyed to Alex Bremer and which comprised the tract of
land conveyed to the United States. This same description and
acreage appear in the title papers approved by the Department of
Justice. The acres of the five smaller tracts are given as follows:

First tract 239 acres.
Second tract - 580.2 acres.
%hirdhtrm'tf -—- 2392 acres.
'ourth trac 54.4 acres.
Fifth tract 646.4 acres.
Total 1,759.2 acres.

Thus there are three different acreages given for the same tract of
land, viz, 1,753 acres, more or less, appearing in the leases, renewals,
and contract of sale, 1,159.2 acres appearing in the deed, and 1,768
~ acres appearing in the Government survey.
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Considering all the instruments affecting this property and
the transactions involved with relation to each other, it seems
reasonably clear that both the seller and the purchaser had
in mind a specific price for a specific piece of property. The
seller had leased the property to the United States for a num-
ber of years, and there could have been no doubt in the minds
of either as to the extent of the tract intended to be con-
veyed. In the contract of sale a specific lump-sum price is stated
and a specific tract of land is described and the acreage is given
“more or less.” These are the controlling elements in determining
the price of the land. While the basis on which the price was fixed
therein was stated to be $20 per acre “ for each acre that the survey
to be made of the said property hereinafter described may disclose,”
that basis of description and rate per acre were not adopted in the
deed conveying the property, although the survey had been made
prior to the execution of the deed, and therefore such a basis of
payment can not be held to prevail over the specific lump-sum price
given, and does not constitute a basis for a legal claim for an addi-
tional amount for the excess acreage shown by the Government
survey. . ’ .

The contention that the reason only $35,060 was paid at the time
the deed was executed was because that was the amount of money
appropriated for the acquisition, and that there was an understand-
ing that an additional payment would be made when funds were
appropriated therefor does not appear to be supported by the facts,
as the appropriation from which the payment was made was an
appropriation of $88,880, made in the act of June 5, 1920, 41 Stat.
965, and no additional appropriation for said purpose has since
been made.

Upon review the settlement is sustained.

(A-3250)
PUBLIC BUILDINGS—IMPROVEMENTS BY EXCHANGE OF EQUIP-

The appropriation in the act of July 1, 1918, 40 Stat. 723, for the * improve-
ment of central power plant,” at the Boston Navy Yard, is available for
the cost of installing in the submarine base at New London, Conn., a 500-
kilowatt turbo-alternator in order to procure from that submarine base
for installation in the Boston Navy Yard a 1,500-kilowatt machine result-
ing in the improvement of the Boston plant at a considerable saving to
the Government.

Comptroller General McCarl to the Secretary of the Navy, July 7, 1924:
There has been received your letter of June 3, 1924, requesting

decision as to whether you are authorized to use the appropriation

made for improvements to the central power plant, navy yard,
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Boston, Mass., for the purpose of paying expenses rendered neces-
sary in installing a 500-kilowatt turbo-alternator at the submarine
base, New London, Conn., to take the place of a 1,500-kilowatt
alternator removed from that place for use at the Boston Navy Yard
in furtherance of the purpose for which the appropriation in ques-
tion was made.

The appropriation mvolved appears to have been made by the act
of July 1, 1918, 40 Stat. 723, making appropriations for public
works, Bureau of Yards and Docks, naval service, for the fiscal
year 1919, and reads:

NAvy YARp, BosToN, MASSACHUSETTS : Improvement of central power plant,
$425,000; water front improvements, $400,000; machine shop and foundry

$900000 in all, $1 725, 000
* * * *

Total public works, $46,694,375, and the amounts herein appropriated there-
for, except for repairs and preservation at navy yards and stations, shall be
available until expended.

It appears from the report from the Bureau of Yards and Docks,
Navy Department, that the Boston Navy Yard required for its
power plant a 1,500-kilowatt turbo-alternator, but funds were not
sufficient for the purchase of a new machine; that during the war
three turbo-alternators of the desired type had been installed at the
submarine base, New London, Conn., but after the war, owing to
the light load being carried, were being operated uneconomically;
that the submarine base agreed to permit the transfer of one of the
1,500-kilowatt machines there installed to the navy yard, Boston, pro-
vided there could be installed in its place one 500-kilowatt machine,
and that a machine of that capacity was available for transfer and
was transferred to the submarine base from the naval air station,
Pensacola, Fla., for installation. It is stated in this report that by
reason of these transfers funds of considerable amounts were saved
to the Government and that the benefit derived from the transfers
and the installations are for the benefit of the navy yard, Boston,
resulting in an improvement of the power plant at that place and
could not have been accomplished without the use of funds available
for the improvement of the power plant at the Boston Navy Yard.

The question then for decision is whether the funds made avail-
able for improvements to the central power plant of the Boston Navy
Yard may be used for the purpose of installing the 500-kilowatt
alternator at the submarine base at New London, Conn., to take the
place of the 1,500-kilowatt machine transferred to the Boston Navy
Yard. The use of such funds for the indicated purpose is author-
ized only in the event the purpose for which the appropriation was
made was thereby accomplished. There can be no question but what
the money appropriated for improvements to the central power plant,
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had the balance remaining been sufficient for the purpose, would
have been available not only for the purchase of a new alternator
but for all expenses connected with its installation. Had a new ma-
chine been purchased instead of utilizing a like machine available
for the purpose, which was installed at another station where a
smaller machine would suffice for the present and future needs of
that station, an economic waste would have resulted from that pro-
cedure, whereas by adopting the method of transferring the machines
to the places where their greatest utility could be secured and taken
advantage of, needed improvements to the central power plant at
the Boston Navy Yard were accomplished and at the same time »
considerable amount of Government funds is shown to have been
saved in the operation.

The law requires and the accounting officers have uniformly held
that where funds are appropriated for a particular object they can
only be used for the specific object for which the appropriation is
made, but under the circumstances in this case, it appearing that the
expense of installing the smaller alternator to take the place of the
one removed to the Boston Navy Yard being in furtherance of the
object for which funds were appropriated, and of no benefit to the
submarine base at New London, it may be held that the appropria-
tion in question is available for the purpose of meeting the expenses
rendered necessary in installing the smaller alternator at the subma-
rine base, as such installation is but a means of accomplishing the
object or purpose for which said appropriation was made, and you
are advised accordingly.

(A-3874)
MILEAGE FROM ATLANTIC TO PACIFIC PORT—ARMY OFFICER

Travel by an officer of the Army performed prior to June 10, 1922, on a Gov-
ernment transport, under competent orders without troops, from a Paeific
port to an Atlantic port via the Panama Canal, is travel in “ home waters ”
within the purview of the act of June 12, 1906, 34 Stat. 246, and entitles
the officer to mileage at 4 cents per mile (7 cents less 3 cents per mile)
for the distance computed by the shortest usually traveled route between
the two ports.

Decision by Comptroller General McCarl, July 8, 1924:

First Lieut. Vance W. Batchelor, Third Cavalry, United States
Army, applied July 17, 1923, for review of settlement W-550085,
dated May 5, 1928, disallowing his claim for mileage from Mon-
terey, Calif., to Fort Ethan Allen, Vt., and finding him indebted
to the United States in the sum of $28.06. His request for review
is based on decision of the Court of Claims, decided July 2, 1923,
58 Ct. Cls. 475, case of Capt. George A. Moore.
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Travel was performed pursuant to paragraph 6 of Special Orders,
No. 260-O, War Department, dated November .8, 1921, which
provides:

Bach of the following-named officers of the Cavah;y arm is relieved from
assignment to the 17th Cavalry and is assigned as hereinafter indicated:
* * L] L * * *

Captain Vance W. Batchelor—1st Training Center Squadron, Fort Ethan
Allen, Vermont.
- * * * * * *

Each of the officers named will proceed from the Presidio of Monterey,
California, to Mare Island Navy Yard, Calif., at such time as will enable him
to proceed on the United States naval transport Henderson scheduled to leave
that station on December 2, 1921, for New York City. Upon arrival at New
York City each officer will proceed to the station indicated and join the or-
ganization to which assigned. The travel directed is necessary in the military
service and is chargeable to procurement authority FD 41 P 2451 A 2.
(AG—210.313, Cav., 10-7-21.)

The act of June 12, 1906, 34 Stat. 246, so far as here material,
provides:

* * * That hereafter officers, active and retired, when traveling under
competent orders without troops * * * shall be paid seven cents per mile
and no more; distances to be computed and mileage to be paid over the short-
est usually traveled routes, with deductions as hereinafter provided; * * *
And provided further, That for all sea travel actual expenses only shall be
paid to officers, * * * when traveling on duty under competent orders,
with or without troops, and the amounts so paid shall not include any shore
expenses at port of embarkation or debarkation; but for the purpose of de-
termining allowances for all travel under orders, or for officers and enlisted
men on discharge, travel in the Philippine Archipelago, the Hawaiian Archi-
pelago, the home waters of the United States, and between the United States
and Alaska shall not be regarded as sea travel and shall be paid for at the rates
established by law for land travel within the boundries of the United States.

In construing the above provision of the act of June 12, 1906, it
was held by the Court of Claims in the case of George A. Moore v,
United States, decided July 2, 1923, 58 Ct. Cls. 475. that whorn an
Army officer is ordered to proceed from a station on the Pacific
coast to a station on the Atlantic coast, via the Panama Canal, it is
travel in “home waters” and not “sea travel,” and he is. entitled
to his mileage by the shortest usually traveled route between the
two stations.

This office in decision of June 2, 1922, 1 Comp. Gen. 717, deter-
mined that such travel was not in the “ home waters” of the United
States.  Section 12 of the act of June 10, 1922, 42 Stat. 631, repealed
the sea travel portion of the act of June 12, 1906, upon which the
decision was based. It also appears the Moore case in the Court
of Claims was not appealed; no reason appears for now enforcing
the decision, 1 Comp. Gen. 717, and it will not hereafter be followed.

As claimant performed travel on a Government transport, under
competent orders without troops, from a Pacific port to an Atlantic
port via Panama Canal, he is entitled to mileage at 4 cents per
mile (7 cents less 8 cents per mile) for the distance computed by
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the shortest usually traveled route, from Monterey, Calif., to Fort
Ethan Allen, Vt.
Claimant’s account is stated as follows:

CREDITS
By mileage from Monterey, Calif.,, to Fort Ethan Allen, Vt., 3,393
miles @ 4¢ per mile $135. 72
By amount refunded by claimant as overpayment on voucher 16_____ 58.99
DEBITS
To amount paid claimant on voucher 4 $26. 67
To amount paid claimant on voucher 16 136. 69
Difference (balance due claimant) 32.35
194.71 194.71

Upon this review of the settlement $32.35 is certified due claimant.

(A-3643)
CLASSIFICATION OF CIVILIAN EMPLOYEES—TEMPORARY PRO-
MOTIONS

The * existing compensation ” to be used as a basis for computing the initial
salary under the classification act of March 4, 1923, is the compensation
of the position actually held by the employee on June 30, 1924, whether
temporarily or permanently.

Comptroller General McCarl to the Librarian, Library of Congress, July 8,

1924: .

I have your letter of June 30, 1924, requesting decision whether .
“existing compensation ” within the meaning of rule 1, section 6, of
the classification act of 1923, establishing rules for fixing the initial
compensation of civilian employees July 1, 1924, should be as of
June 30, 1924, and if so, whether under the practice in force in your
office of granting “temporary promotions” during the absence of
employees, the controlling salary would be the position held under
such temporary promotion or the permanent position of the em-
ployee.

Section 2 of the classification act of March 4, 1923, 42 Stat. 1488,
expressly includes the Library of Congress within its provisions.

The decision of June 26, 1924, 3 Comp. Gen. 1001, held, in answer
to question submitted by the Civil Service Commission, that in pro-
ceeding under rule 1 of section 6 of the classification act the “exist-
ing compensation ” is to be construed as of June 30, 1924.

No “temporary promotions” may be excepted under this rule.
The existing compensation as of June 30, 1924, has relation to the
position actually held on that date, whether temporarily or per-
manently. See definition of term “employee” in section 2 of the
classification act.

59344°—26——4
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(A-2624)

MILEAGE—TRAVEL ALLOWANCE—UNIFORM GRATUITY—MARINE
CORPS RESERVE

The discharge of an officer of the Marine Corps Reserve granted at the re-
quest of the officer and for his own convenience before the expiration
of his term of enrollment does not entitle him to travel allowance under
the act of March 2, 1901, 31 Stat. 902, nor is he entitled to mileage under
the act of March 3, 1901, 31 Stat. 1029, for travel performed after dis-
charge.

The discharge of an officer of the Marine Corps Reserve prior to the expira-
tion of his enrollment and pursuant to his request or resignation is a
severance “ without compulsion on part of the Government” and requires
the refund of the uniform gratuity credited to his account at date of
enrollment.

Decision by Comptroller General McCarl, July 8, 1924:

Theophilus P. McClory, former second lieutenant, United States
Marine Corps Reserve, applied April 17, 1924, for review of settle-
ment No. 014315-N, dated March 6, 1924, wherein was disallowed
his claim for travel pay from Marine Barracks, Parris Island, S. C.,
to Chicago, Ill., upon his discharge January 13, 1919.

The adjutant and inspector, United States Marine Corps, reports
to this office that claimant enrolled for four years in the United
States Marine Corps Reserve, class 4, on December, 16, 1918, as a
second lieutenant; reported for active duty the same day; and was
disenrolled at his own request on January 13, 1919.

Claimant’s letter of January 3, 1919, addressed to the Major Gen-
eral Commandant, recited:

1. I hereby tender my resignation as a second lieutenant, provisional, class
4, in the United States Marine Corps Reserve.

2. My reasons are as follows:

Prior to my enlistment in the United States Marine Corps I was attending
the Kent College of Law, of Chicago, Ill. If released, I will return at once
to complete my course.

8. If approved, I wish my resignation to take effect on or before January

31st, 1919, in order that I may enroll in the special course in law offered to
men released from the service. This course will commence February 4th, 1919.

Under date of January 9, 1919, the Major General Commandant
addressed the following to claimant:

1. In compliance with the request contained in reference * * * [your
letter dated January 3, 1919] you are hereby discharged from the Marine
Corps Reserve.

Ill% }lZour home address is on record at these headquarters as Riverside,
nois.

Indorsement upon this letter shows its receipt by claimant Jan-
uary 13, 1919.

The act of March 3, 1901, 81 Stat. 1029, provided :

* % * That in lieu of travelmg expenses and all allowances whatsoever
connected therewith, including transportation of baggage, officers of the
Navy traveling from point to point within the United States under orders

shall hereafter receive ‘mileage at the rate of eight cents per mile, distance
to be computed by the shortest usually traveled route.
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Under section 1612, Revised Statutes, officers of the Marine
Corps received all pay and allowances at the same rates and under
the same conditions as officers of the Army. By the act of June 10,
1896, 29 Stat. 376, they were placed on the same footing as officers
of the Navy with respect to mileage, when “traveling under orders
without troops,” and section 1612 was, by implication, repealed so
far as it related to mileage computed upon the Army law. 8 Comp.
Dec. 123.

The provisions of the act of March 3, 1901, could not, however,
apply to claimant, primarily because he was not an officer of the
Marine Corps Reserve at the time he made the travel, and second-
arily no orders were issued for travel.

As the act of March 3, 1901, referred, however, only to mileage
when officers were traveling “ under orders,” the act of June 10,
1896, repealed section 1612 of the Revised Statutes only in so far
as it affected officers of the Marine Corps when traveling “ under
orders,” but did not deprive officers of the Marine Corps of “the
same pay and allowances * * * asare or may be provided by or
in pursuance of law for the officers * * * of the Army” when
the matter of orders is not controlling. 25 Comp. Dec. 630.

The act of March 2, 1901, 31 Stat. 902, provides for the Army:

* * * That hereafter when an officer shall be discharged from the service,
except by way of punishment for an offense, he shall receive for travel allow-
ances from the place of his discharge to the place of his residence at the time
of his appointment or to the place of his original muster into the service four
cents per mile; * * *

It has long been a holding under laws authorizing travel allow-
ance upon discharge “ except by way of punishment for an offense,”
that the allowance is not payable where the discharge is granted at
the request of and solely for the convenience of the person concerned.
7 Comp. Dec. 740; United States v. Sweet, 189 U. S. 471.

There is accordingly no law under which claimant can be paid mile-
age or travel allowance upon his discharge as an officer of the U. S.
Marine Corps Reserve, and that part of settlement No. 014315-N, dis-
allowing claim therefor is affirmed.

By settlement No. 014315-N, claimant was allowed $150 as uni-
form gratuity due at date of reporting for active duty as an officer in
the United States Marine Corps Reserve. Claimant was not paid
this gratuity at the time of his reporting for active duty by reason
of the fact that he had executed a waiver thereof. The waiver in
question has been held to be nonenforceable, in consequence of which
the allowance was made. 3 Comp. Gen. 544.

The act of August 29, 1916, 39 Stat. 589, which authorized a uni-
form gratuity of $150 for officers of the Naval Reserve Force upon
reporting for active service in time of war and made applicable to
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the Marine Corps Reserve by the provisions creating the Marine
Corps Reserve (p. 593 of the same act) contained this proviso: '

* * * That should any member of the Naval Reserve Force sever his
connection - with the service without compulsion on part of the Government
before the expiration of his term of enrollment, the amount so credited shall be
deducted from any money that may be or may become due him.

Claimant’s connection with the Marine Corps Reserve was severed
by the acceptance of a resignation tendered by him and was “without
compulsion on part of the Government.” The amount due at date
of reporting was accordingly subject to refund to the Government
at date of discharge, and as claim No. 014315-N was settled after
discharge had occurred nothing was due claimant at that time, the
amount required as a refund offsetting the amount which was due at
date of reporting for active duty. Accordingly, the settlement is
revised and $150 is certified due the United States.

Claimant is requested to make refund to this office of the $150
erroneously allowed, through check, draft, or postal money order
payable to the Treasurer of the United States.

(A-1014)
TRAVELING EXPENSES—HIRE OF DOG TEAM FROM WIFE OF
EMPLOYEE

Reimbursement to an employee of the Department of the Interior for use of
a dog team, alleged to have been hired from his wife, is limited to an
amount equal to the necessary cost of maintaining the dog team for the
periods it was actually used for official travel.

Decision by Comptroller General McCarl, July 9, 1924:

C. C. Bester, special disbursing agent, Bureau of Education, De-
partment of the Interior, has requested review of settlement C—4752-1,
dated January, 23, 1924, in which was disallowed credit for payments
made to Mrs. Jessie H. Mozee, Anchorage, Alaska, for rent of dog
team to the superintendent for travel purposes, and for rent of build-
ing for use by the superintendent as an office and residence.

The reason given for the disallowance of these vouchers was that
Mrs. Mozee is the wife of Superintendent B. B. Mozee, Bureau of
Education, Anchorage, Alaska, who obtained the service.

In justification of the dog-team hire and payment therefor, the
disbursing officer states:

The dog team was used by the superintendent in the performance of his
duties and as shown by the vouchers was the only team available. The reason
given for disallowance of this claim, that Mrs, Mozee is the wife of Supt.
Mozee, seems hardly sufficient in view of the fact that payment for exactly
the same service and at the same rate has been made to Mrs. Mozee by the
Treasury Department for the period Nov. 23_ 1922 to January 17, 1923, in
amount $448.00, * *

Attached to one of the vouchers is a statement by Superintendent
Mozee, as follows:
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1. The team was the only team available in the vicinity of my headquarters
at the time.

2. Dogs were in great demand and purchase was impossible at any reason-
able figure.

3. Any other team, had one been available, would have cost almost twice
as much per day.

4, The Government did not purchase a pound of the feed used, but this
was furnished by the owner of the team.

5. Feed was high in price all over the interior and many times cost as
high as five dollars per day and at times more.

6. On the Kuskokwin River feed was somewhat cheaper and there a feed
cost about $2.50 to $3.00 per day.

7. At Pioneer, dry fish cost 3314 cents per pound making a feed cost about
$1.00 per dog exclusive of tallow fed. * *

8. To have hired teams from time to time during actual travel would have
cost at least twice as much.

9. Taking into consideration the fact that the Government bought none
of the feed, I believe this is the cheapest dog-team hire which I have known
in the interior of Alaska.

10. At no time could we have dispensed with the team without serious con-
sequences.

11. The following trips were made: * * *

12. To have attempted the trips in any other manner would have been an
inexcusable blunder.

An act making appropriations for the Department of the Interior
for the fiscal year ended June 30, 1923, Act of May 24, 1922, 42 Stat.
583, provides:

Education in Alaska: To enable the Secretary of the Interior, in his dis-
cretion and under his direction, to provide for the education and support of
the Eskimos, Aleuts, Indians, and other natives of Alaska ; erection, repair, and
rental of school buildings; * * * pay and necessary traveling expenses of
superintendents; * * * and all other necessary miscellaneous expenses
which are not included under the above special heads, $360,000, to be available
immediately; * * *

All expenditures of money appropriated herein for school purposes in Alaska
for schools other than those for the education of white children under the
Jurisdiction of the Governor thereof shaly be under the supervision and direc-
tion of the Commissioner of Education and in conformity with such conditions,
rules, and regulations as to conduct and methods of instruction and expendi-
tures of money as may from time to time be recommended by him and ap-
proved by the Secretary of the Interior.

The payments in question are evidenced by vouchers executed by
Mrs. Mozee and certified administratively by her husband who re-
ceived the service. Aside from any question as to such contractual
relations between a Government employee and the United States,
it has been repeatedly held that an employee may be reimbursed
only the necessary expenses incident to the operation of his own
conveyance used for official travel and, in such as the instant case,
the payments to the wife were erroneous. The service having been
rendered and the Government having benefited thereby the disburs-
ing officer may be credited with an amount equal to the necessary
cost of maintaining the dog team for the periods actually used for
official travel, duly evidenced by such receipts and affidavits as may
be obtainable and acceptable to this office in support of the expenses
claimed. .
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Reimbursement of such traveling expenses is ordinarily payable
only to the traveler but in this case payment to the wife is presumed
to have been for their joint benefit and any adjustment on that
account is not necessary. The difference between the amount of the
actual necessary expenses and the amount paid should be promptly
deposited in the Treasury.

Upon review the disallowance is removed and credit for the
amount disallowed is suspended in the accounts of the disbursing
officer for submission of the evidence indicated and deposit of the
total amount overpaid, subsequent action to be taken thereon as in
other cases. *

With reference to the payments made to Mrs. Mozee for rent of
building for use of the superintendent as an office and residence,
attention is invited to the action taken in Review 6403, dated April
15, 1924, 32 MS. Comp. Gen. 617.

. (A-3096)
PER DIEM IN LIEU OF SUBSISTENCE—TEMPORARY DUTY STA-
TION

The status of an employee with respect to his right to per diem in lieu of sub-
sistence when assigned to duty away from his regular duty station can
not be determined solely from the length of stay at the place to which
assigned. Qrders authorizing an estimated absence from headquarters
of 11 months but clearly indicating duty of a temporary character and
directing return to headquarters upon completion of the duty assigned
do not effect a change of permanent station or headquarters and entitle
the employee to the allowance for subsistence attaching to an authorized
travel status.

Decision by Comptroller General McCarl, July 10, 1924:

The Secretary of Commerce requested, May 6, 1924, review of
settlement No. 628975, disallowing the claim of Dr. William C.
Kendall of the Bureau of Fisheries for $116 per diem in lieu of sub-
sistence for the month of February, 1924. The disallowance was
for the reason that the extended length of Doctor Kendall’s duty
at Freeport constituted that place his headquarters rather than a
temporary duty station. The orders under which Doctor Kendall
performed this duty at Freeport were dated August 1, 1923, and
read as follows: :
Dr. WirLiaM C. KENDALL,

Freeport, Maine:

You are hereby directed to proceed by the shortest and most direct route
from Washington, D. C., to Freeport, Maine, and such points in Maine as may
be necessary for the purpose of investigation of Salmonidse and on completion
of this duty to return to Washington, D. C.

On the presentation of proper vouchers you will be reimbursed from the
appropriation ‘ Miscellaneous expenses, Bureau of Fisheries, 1924,” subhead
“ Scil;e:tiﬁc inquiry,” for your actual and necessary expenSes while engaged
as above.
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You are also authorized to make such small purchases of articles of equip-
ment and supplies and to employ such temporary help as emergency conditions
may require for the efficient conduct of the above work.

Refer to the number of this order in your monthly account taking up ex-
penses incurred and upon the face and coupon of Government requests for
transportation issued for travel in connection therewith.

Estimated time: 11 months.

You will be allowed $4.00 per diem in lieu of subsistence, in accordance with
the regulations governing travel.

The Commissioner of the Bureau of Fisheries explains Doctor
Kendall’s detail as follows:

Dr. Kendall has been an employee of the Bureau of Fisheries since 1889,
except for ahout 2 years during 1921, 22, and ’23, when he was with the Roose-
velt Wild Life Forest Experiment Station, and during all of this time his
home station has been Washington, D. C. In the summer of 1923 he was as-
signed to a study of salmon, trout, and smelt of the Northeast States and pro-
ceeded to Freeport, Maine, a point advantageously located for the studies he is
engaged in. It has been necessary for him to remain for some time at this
point in order to collect material and data essential to the proper prosecution
of the investigation to which he has been assigned. During the winter his
observations have been largely confined to the vicinity of Freeport, a locality
where both smelt and salmon can be studied to the best advantage. With the
coming of spring his duties will require field trips to the various streams and
lakes of Maine. In the sort of work Dr. Kendall is doing it is absolutely neces-
sary that a base be established from which these trips may be conducted with
efficiency. Space for the care, storage, and study of specimens and data col-
lected are essential. Freeport fulfills these requirements, and it would only
be at considerable additional cost to the Government and with material loss
in efficiency if Dr. Kendall was required to make Washington the base of his
operations. It is impossible to state just how long the requirements of the
investigation will demand that Dr. Kendall remain in the vicinity of Freeport,
but on the completion of his present assignment he will return to Washington
and make here his headquarters, as he has done for the past 30 years.

It is apparent from Doctor Kendall’s travel orders and the nature
of the assignment as explained by the commissioner that his detail
was not a change of station but a mere detail to temporary duty away
from his regular duty station. When an employee is assigned to duty
away from his regular duty station his status with respect to travel-
ing allowances can not be determined solely from the length of the
stay at the place to which assigned.

Upon review, $116 is certified due the claimant.

(A-1750)

NAVAL RESERVE FORCE PAY—LONGEVITY—CADET SERVICE AT
NAVAL ACADEMY—RETAINER PAY IN CONFIRMED STATUS

Service as a midshipman at the Naval Academy is not commissioned service and
may not be counted for longevity pay purposes in computing the active duty
pay of a member of the Naval Reserve Force under section 3 of the joint
service pay act, 42 Stat. 627.

The issuance of a commission to a member of the Naval Reserve Force con-
ferring confirmed rank from a date specified therein, such date being sub-
sequent to the establishment of the officer’s qualifications before the
examining board entitles the officer to confirmed retainer pay only from
the date fixed in the commission.

An officer of the Naval Reserve Force ordered to 15 days’ active duty for train-
ing is entitled to pay for the actual number of days on duty, including
travel time to and from his home.



34 . DECISIONS OF THE COMPTROLLER GENERAL,

Decision by Comptroller General McCarl, July 10, 1924:

Lieut. Horace A. Field, United States Naval Reserve Force, class
1, applied December 24, 1923, for review of settlement No. M-
275619-N, dated November 24, 1923, wherein was disallowed his
claim for three days’ additional pay while on active duty for train-
ing in September, 1923. The claim was also for an additional
amount for the entire period of the active duty based upon a rate
of pay greater than that paid him by the disbursing officer.

On August 20, 1923, orders were issued to claimant directing him
to report for physical examination to determine his fitness for duty.
The orders further recite:

3. If found physically qualified you will proceed to Gharleston', S. C,, and at
9.00 a. m., 4 September, 1923, report to the commandant sixth naval district for
fifteen days’ temporary active duty on board the U. S. S. North Dakota.

4. At the termination of this duty you will regard yourself detached, will
proceed, and report to such medical officer as may be designated by your com-
manding officer for physical examination. * *

5. Upon the completion of this examination you will return immediately to

the place to which these orders are addressed, and upon arrival regard yourself
relieved from all active duty.

Indorsements on these orders state that claimant reported at the
naval dispensary, navy yard, Charleston, September 4, 1923, and was
examined and found qualified for duty; reported on the U. S. S.
North Dakota September 5, 1923 ; detached from the U. S. S. North
Dakota September 20, 1923; and arrived home September 21, 1923.

The Bureau of Navigation has furnished a statement of claim-
ant’s prior service, which shows service as a naval cadet from
October 1, 1880, to June 29, 1886 ; appointed an ensign United States
Naval Reserve Force, class 1, July 21, 1917, confirmed commission
issued August 14, 1917, to rank as such from July 28, 1917; con-
firmed commission as lieutenant (j. g.) issued December 1, 1919,
to rank as such from June 5, 1918; enrollment expired July 20,
1921; reenrolled as provisional lieutenant and confirmed lieutenant
(j- g.) August 15, 1921.

The act of June 10, 1922, 42 Stat. 625-627, provides:

That, beginning July 1, 1922, for the purpose of computing the annual
pay of the commissioned officers of the * * * Navy below the grade of
rear admiral * * * pay periods are prescribed, and the base pay for
each is fixed as follows: i :

The first period, $1,500; the second period, $2,000; the third period, $2;400;

the fourth period, $3,000; the fifth period, $3,500; and the sixth period, $4,000.
* * * * * * *

Every officer paid under the provisions of this section shall receive an
increase of 5 per centum of the base pay of his period for each three years
of service up to thirty years: * *

SEc. 3. That when officers * * * of the reserve forces of any of the
services mentioned in the title of this act are authorized by law to receive
Federal pay, those serving in grades corresponding to those of colonel, lieu-
tenant colonel, major, captain, first lieutenant, and second lieutenant of the
Army shall receive the pay of the sixth, fifth, fourth, third, second, and first
periods, respectively. In computing the increase of pay for each period of
three years’ service, such officers shall be credited with full time for all periods
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during which they have held commissions as officers of any of the services
mentioned in the title of this Act, * * * or in the Naval Militia, or in
the National Naval Volunteers, or in the Naval Reserve Force or Marine
Corps Reserve Force, when confirmed in grade and qualified for all general
service, with full time for all periods during which they have performed active
duty under reserve commissions, and with one-half time for all other periods
during which they have held reserve commissions.

Claimant’s service as a cadet at the Naval Academy was not
“ commissioned ” service and accordingly is specifically excluded
by the provisions of section 3 from being counted for the increase
of pay for each three years of service. Claimant had two days,
July 21 and 22, 1917, of inactive service in provisional rank in the
Naval Reserve Force, for which he is entitled to one-half credit or
for one day; five days July 23 to 27, 1917, of active service in pro-
visional rank for which he is entitled to full credit; and three years,
eleven months, and twenty-three days, July 28,1917, to July 20, 1921,
of membership in the Naval Reserve Force, holding confirmed com-
mission rank, for which he is entitled to full credit; and similarly
he is entitled to full credit for the period from August 15, 1921.
He was accordingly entitled on September 4, 1923, to credit for
over six but less than nine years of service for increase of pay.
2 Comp. Gen. 768. _

As a lieutenant on active duty he was entitled to base pay of the
third period, $2,400 per annum, and by reason of length of service
to a 10 per cent increase thereon, or $2,640 per annum. He was
entitled to this rate for the period September 4 to 21, 1923, in-
clusive. 38 Comp. Gen. 349. He was paid by the supply officer of
the U. S. S. North Dakota for the period September 5 to 19, 1923
inclusive, at $2,520 per annum ($2,400 plus 5 per cent). There is
accordingly due claimant on this account $27. '

It further appears from the pay rolls of the receiving ship at
Charleston, S. C., that while on active duty from October 10 to 27,
1922, claimant was paid at the rate of $2,760 per annum ($2,400 plus
15 per cent). At that time he had over three but less than six years
of service which could be counted for the longevity increase and
was entitled only to $2,520 per annum ($2,400 plus 5 per cent).
The difference represents an overcredit of $12.

Claimant’s retainer pay account for the enrollment entered into
on July 21, 1917, shows that he was paid from date of enrollment
as a confirmed ensign.

The act of August 29, 1916, 39 Stat. 587, provides:

No person shall be appointed or commissioned as an officer in any rank in
any class of the Naval Reserve Force, * * * unless he shall have been
examined and recommended for such appointment, commission * * * by a
board of three Naval officers not below the rank of lieutenant commander,
nor until he shall have been found physically qualified by a board of medical

officers to perform the duties required in time of war, except that former
officers and midshipmen of the Navy, who shall have left the service under
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honorable conditions and who shall have enrolled in the Naval Reserve Forcé,
may be appointed in the grade and rank last held by them without examina-
tion other than the physical examination above prescribed.

It appears that by orders dated May 1, 1917, the Secretary of the
Navy created an examining board which convened on July 25, 1917,
and examined the previous naval record of claimant “ preliminary
to his confirmation as ensign in the Fleet Naval Reserve ”; that on
July 28, 1917, the board recommended confirmation ; and on the same
day the Secretary of the Navy approved the finding and recommen-
dation. Had claimant been given confirmed rank from July 25,
1917, he would have been entitled to confirmed retainer pay as such
from that date. 8 Comp. Gen. 120. The commission which issued,
however, confirmed rank only from July 28, 1917, and it is only
from that date that retainer pay as such was payable. Prior to that
date claimant held only provisional rank. 3 Comp. Gen. 78.

Retainer pay credited July 21 to 27, 1917, at $70.83 per quarter,
amounted to $5.51; at $12 per annum, the amount for this period
is 53 cents. The difference is $5.28. The retainer pay account shows,
however, an unpaid balance of $2.78 for the period July 21, 1917, to
July 20, 1921. The net overpayment to claimant on this account
is accordingly only $2.50.

From the $27 due claimant for the active duty in 1923, the $12
overpayment in 1922 and the $2.50 overpayment in retainer pay are
deducted and $12.50 is certified due him.

(A-2865)
VETERANS’ BUREAU—INSURANCE PREMIUMS

The fact that deductions were made from the pay of an enlisted man as
premiums on war-risk insurance but were not paid to the Veterans’ Bureau
for a period during which no allotment of the enlisted man’s pay for such
premiums was in effect does not entitle the Veterans’ Bureau to receive
such deductions covering the period the policy had technically lapsed when
the liability of the bureau to make payment on the policy has been canceled
by the desertion of the soldier.

Decision by Comptroller General McCarl, July 10, 1924:

The United States Veterans’ Bureau has requested review of settle-
ment M-8819, dated November 24, 1923, disallowing its claim for
amount of $29.25 deducted as insurance premiums from the pay of
George Walter Carberry, seaman, second class, United States Navy,
from October 21, 1921, to June 30, 1922.

George W. Carberry enlisted August 20, 1919, was discharged Sep-
tember 12, 1921, reenlisted September 16, 1921, and deserted January
7, 1923, and the records show him to be a deserter at large.

‘He executed an allotment authorizing deduction for insurance pre-
miums from his pay effective from January 1, 1921, for a period of
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nine months, which expired September 30, 1921. He did not execute
an allotment authorizing deduction of premium payments from his
pay covering the period October 1, 1921, to June 30, 1922. Notwith-
standing that there was no allotment for this period, deductions of
insurance premiums were made covering each month thereof, the
total amount deducted being $29.25. He executed an insurance allot-
ment effective from July 1, 1922, which was discontinued in January,
1923, when he deserted.

The Veterans’ Bureau contends as follows:

2. As stated in the bureau’s letter of November 12, 1923, this man was fully
protected for the above period. The premiums in question were checked with-
out protest from the insured, who expressed his desire to continue his insur-
ance by registering another allotment, which bears his written signature effec-
tive July 1, 1922, Had this insurance become a claim while premiums were

being checked, payment of the proceeds in accordance with the contract would
not have been denied.

Section 400 of the war risk insurance act of October 6, 1917, 40
Stat. 409, provides for insurance “upon the payment of the
premiums as hereinafter provided.” Section 402 of the act provides
that the director of the bureau shall fix the terms and conditions
of contracts of insurance. Section 404 provides that regulations
shall prescribe the time and method of payments of the premiums
thereon.

Section 4065 of the regulations of the United States Veterans’

Bureau, 1923, provides as follows:

‘When an insured provides for the payment of premiums by an allotment of
his pay, any previous authorization for deduction from his pay or deposit for
the payment of premiums shall be deemed to be revoked and his insurance
shall lapse and terminate at the end of the grace period after the allotment
of his pay expires, unless the insured registers a new allotment of his pay or
executes an authorization for deductions from his pay or deposit, or otherwise
makes payment of said premiums in order that each premium shall be paid
upon the date it is due or within the grace period of 31 days, as provided by
regulations and the terms of the United States Government life insurance
policy. (T. D. 48 W. R., September 29, 1919, as modified by T. D. 66 W. R.,
June 2, 1921, which also modifies T. D. 49-A. This supersedes T. D. 44, which
superseded parts of T. D. 32 and T. D. 33.)

This regulation was in force during the period here in question.
Accordingly on September 30, 1921, the authorization for allotment
of pay in this case expired and a new one was not in effect until
July 1, 1922. The unauthorized deductions from the pay of the
enlisted man and the execution of a new allotment covering a subse-
quent period were not a compliance with the regulations during the
period here in question. There was at least a technical lapsing of
the policy under the regulations during that period. What effect the
execution of the new allotment would have had on the question of
reinstatement need not now be decided in view of the desertion of the
insured.

Under section 29 of the war risk insurance act, as amended by
section 1 of the act of March 4, 1923, 42 Stat. 1521, all rights under:
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war-risk insurance policies are terminated upon desertion. 3 Comp.
Gen. 465. Likewise a deserter forfeits all pay and allowances due
him at the date of desertion. In view of the fact that the Veterans’
Bureau would not, based on the present record of the insured, ever
be required to make payments under the policy of insurance granted
to this enlisted man, and that the unallotted pay of the deserter was
forfeited, there is not sufficient basis for the claim of the Veterans’
Bureau. :

Upon review the settlement is sustained.

(A-3090)
CONTRACTS—AGRICULTURALSI(I;)IEPARTMENT—AUTHORITY TO

Formal written contracts involving amounts in excess of $500 between the
Department of Agriculture and corporations should be accompanied by a
formal showing under the corporate seal of the authority of the signing
officer to contract; in contracts involving less than $500 the authority of
the signing officer of the corporation to:contract may be established by
the certificate of the contracting officer representing the Government to
the effect that such officers are the same officers who are authorized to
and do sign similar contracts on behalf of the corporation with the public
generally. (Modified by 4 Comp. Gen. 885.)

Purchases by the various departments under General Supply Committee con-
tracts need not be accompanied by evidence of the authority of the signing
officer to contract, it being assumed that such evidence was contained in
the General Supply Committee contract.

Comptrolle; General McCarl to the Secretary of Agriculture, July 10, 1924:
There has been received a letter dated May 24, 1924, from the
Chief Clerk, Department of Agriculture, as follows:

Reference is madeto * * * Jetters * * * addressed to me * * *
all of which request me to furnish documentary evidence under seal showing
the authority of contracting officers or agents to execute certain specific instru-
ments (leases) listed, or in lieu thereof, certificates from the Government con-
tracting officers showing that they have in each instance fully satisfied them-
selves as to the authority of the corporate officers or agents to execute the
instrument. The statement is made that the authority of corporate officers to
sign must be affirmatively established in each instance.

I have the honor to request information as to whether contracts with cor-
porations for supplies and services on the basis of informal proposals must
in each instance be supported by (1) evidence under seal of the authority
of the corporate officers to sign, or (2) by a certificate from the Government
contracting officer to the effect that he has satisfied himself of such
authority. * * *,

In the Department of Agriculture purchases in amounts over $50.00 are
made either on General Supply Committee Contract or upon informal proposals.
These proposals- are in writing and in many instances are from corporations.
A proposal accepted by the department becomes a contract. In the course of
a year scores of proposals are received from corporations. Delivery of the
goods or completion of the work provided for in these proposals is usually ac-
complished within a short time. In an experience of ten years in handling such
proposals this department has never known a case where the corporations have
advanced, as a reason for not executing their contract, the alleged fact that the
officer signing the proposal was not authorized to do so.
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The submission in this particular instance will be regarded as
coming from you and will be answered accordingly.

Generally, as to the form of leases, etc., see Circular No. 109, issued
June 1, 1923, by the Director, Bureau of the Budget, “ By direction
of the President.”

As to the authority of corporate officers to sign contracts with the
Government for and on behalf of the corporations, it was said in 3
Comp. Gen. 436, quoting from the syllabus, that:

The authority of officers of corporations generally to sign contracts with the
Government on behalf of the corporation must be affirmatively established in
each instance, usually by filing with the contract extracts from the articles of
incorporation, by-laws, or minutes of the board of directors, duly certified by
the custodian of such records under corporate seal.

The authority of officers of public-service corporation, such as telegraph
and telephone companies, to sign contracts on behalf of the corporation may
be established by a certificate by the contracting officer representing the Gov-
ernment to the effect that such officers are the same officers who are authorized
to and do sign regular service contracts on behalf of the corporation with the

public generally; when so certified the absence of the seal of the corporation
will not be objected to.

In 3 Comp. Gen. 467, quoting from the syllabus, it was said:

The authority of officers of corporations to sign contracts with the Govern-
ment on behalf of the corporation, in all cases where the amount is less than
$500, may be established by a certificate by the contracting officer representing
the Government to the effect that such officers are the same officers who are

authorized to and do sign similar contracts on behalf of the corporation with
the public generally.

The decisions of this office, cited, state the general rule to be
followed—that formal written contracts involving in excess of $500
should be accompanied by a formal showing under corporate seal
of the authority of the signing officers to contract; less formal con-
tracts of the Department of Agriculture—which here may be
classed as those involving expenditures not in excess of $500 such as
usually are made by simple proposal and acceptance—should show
the authority to contract by certificate of the contracting officer,
unless the bidder sets forth such authority in the proposal. The
requirement of a more formal showing of authority to contract in
those minor matters, to wit, involving amounts under $500, may be
considered as waived. It may be assumed that the General Supply
Committee contracts contain a showing of the authority to contract,
and purchases by the respective departments, etc., thereunder re-
quire no further showing of such authority.

There would appear to be no room for doubt that the interests of
the United States require that the authority of officers of corpora-
tions to bind such corporations to Government contracts should “be
affirmatively established in each instance,” either by furnishing the
certificate mentioned or by attaching to the agreement or contract
the written evidence of authority to bind the corporation.
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With respect to contracts heretofore filed, except as to those cases
in which the information may be hereafter specifically requested,
no further question need be raised as to the authority of the signing
officers to bind their respective corporations.

(A-2102)
TRANSPORTATION OF DEPENDENTS OF ARMY OFFICER

Travel performed by a minor son of an Army officer from the officer’s old sta-
tion to a point other than the new station, necessitated by the change of
station and performed after receipt of orders for the change, although
before their effective date, the orders not being revoked before the
change of station is actually accomplished, entitles the officer to reimburse-
ment, under section 12 of the act of June 10, 1922, 42 Stat. 631, of an
amount equal to the commercial cost of transportation for the travel per-
formed, not exceeding the cost from the old to the new station.

Decision by Comptroller General McCarl, July 10, 1924:

Capt. Carl Halla, Finance Department, United States Army, ap-
plied March 31, 1924, for review of the disallowance of March 24,
1924, in his accounts for September, 1923, of $21.61 paid to Maj.
Sidney G. Brown as reimbursement for the transportation of his
minor son from Washington, D. C., to Asheville, N. C., for the reason
that it did not appear that the transportation of the son was incident
to the officer’s change of station.

Paragraph 17, S. O. 91, dated War Department, Washington,
April 18, 1923, provides:

17. By direction of the President, Major Sidney G. Brown, Infantry, is
relieved from duty in the office of the Chief Coordinator, Bureau of the
Budget, Washington, D. C., to take effect at such time as will enable him to
comply with this order, and will proceed to Fort Benning, Georgia, and report
in person on September 15, 1923, to the commandant the Infantry School for
duty as a member of the advanced class. Major Brown’s name is removed
from the detached officers’ list, to take effect September 15, 1923. The travel
directed is necessary in the military service and is chargeable to procurement
z(igfllloriz%y FD 40 P 2451 A 4. (A. G. 210.63, Inf. Sch., Ft. Benning, Ga.)

2-23.)

Section 12 of the act of May 18, 1920, 41 Stat. 604, provides:

That hereafter when any commissioned officer * * * having a wife or
dependent child or children, is ordered to make a permanent change of sta-
tion, the United States shall furnish transportation in kind from funds ap-
propriated for the transportation of the Army, * * * to his new station
for the wife and dependent child or children: * * * Provided further,
That if the cost of such transportation exceeds that for transportation from
the old to the new station the excess cost shall be paid to the United States
by the officer concerned: * *

Section 12 of the act of June 10, 1922, 42 Stat. 631, contains the
following :

In lieu of the transportation in kind authorized by section 12 of an Act
* * * gapproved May 18, 1920, to be furnished by the United States for
dependents, the President may authorize the payment in money of amounts
equal to such commercial transportation costs when such travel shall have
been completed * * #,
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After his change of station orders became effective Major Brown
filed his claim for payment of an amount equal to the commercial
cost of transportation of his dependents, consisting of his wife and
3-year-old son, Washington to Fort Benning, and for a 15-year-
old son from Washington to Asheville, N. C., the travel having been
performed July 1 to 4, 1923, and voucher was paid by disbursing
officer September 29, 1923. The item covering the transportation
of the 15-year-old son, Washington to Asheville, N. C., was dis-
allowed, as travel was not incident to change of station.

The act of May 18, 1920, contemplated that travel will not in all
cases be between the old and new stations and specifically provides
for the issue of transportation and payment by officer of the dif-
ference in cost. If transportation between other than the old and
new stations and in excess of that permitted by the change of station
order is authorized, there can be little question that transportation
for a less distance is equally valid, the basic fact appearing that the
dependents have in fact removed from the old station pursuant to
the change of station order. See 2 Comp. Gen. 568; 27 Comp.
Dec. 510.

The voucher in this case shows that the travel was performed
July 1 to 4, before the orders became -effective. It was, however,
performed after the issuance of the orders and in anticipation of
their becoming effective, and presents different questions than such
as arise where the orders are revoked or otherwise become ineffective.
See 2 Comp. Gen. 638, 641. The orders in the present case became
effective, and the officer is entitled to payment of an amount equal
to the commercial cost of the transportation for the travel per-
formed. :

On review of the settlement $21.61 is certified for credit in the
accounts of claimant.

(A-2439)

TRANSPORTATION OF DEPENDENTS OF NAVAL OFFICER—PERMA-
NENT CHANGE OF STATION

The transfer of a naval officer from duty on one vessel to duty on another
vessel, both vessels having the same home yard, does not constitute a
‘“ permanent change of station” within the meaning of section 12 of the
act of May 18, 1920, 41 Stat. 604, providing for the transportation of de-
pendents of commissioned officers when changing station.

The detachment of a naval officer from duty at the navy yard at Mare Island,
Calif,, with orders to report for duty on a naval vessel whose home yard
is the navy yard at Puget Sound, constitutes a permanent change of sta-
tion and, under section 10 of the act of June 10, 1922, 42 Stat. 631, the
officer is entitled to reimbursement for the cdmmercial cost of transport-
ing his dependents between the two places provided such transportation
has taken place within a reasonable time after the change of station.
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Decision by Comptroller General McCarl, July 10, 1924:

Lieut. Commander F. J. Wille, United States Navy, applied March
4, 1924, for review of settlement No. C-61693-N, dated December 8,
1923, wherein was disallowed his claim for reimbursement of the
cost of transportation of his wife from the navy yard, Mare Island,
Calif., to Bremerton, Wash., in July, 1923.

Under orders dated October 28, 1922, claimant was detached from
duty at the navy yard, Mare Island, Calif., November 17, 1922, and
reported for duty on board the U. S. S. Pennsylvania, at San Pedro,
Calif., on November 20, 1922. Under orders dated May 24, 1923, he
was detached from duty on the U. S. S. Pennsylvania at San Fran-
cisco, Calif., June 27, 1923, and reported for duty the next day on
board the U. S. S. California at the same port.

Claimant states that his wife performed the travel on transporta-
tion purchased from personal funds, and that she left Mare Island
July 11, 1928, and arrived at Bremerton, Wash., July 13, 1923,

Section 12 of the act of May 18, 1920, 41 Stat. 604, provided :

That hereafter when any commissioned officer * * * having a wife or
dependent child or children, is ordered to make a permanent change of station,
the United States shall furnish transportation in kind * * * to his new
station for the wife and dependent child or children: Provided, That for per-
sons in the naval service the term ‘“ permanent station,” as used in this section,
shall be interpreted to mean a shore station or the home yard of the vessel
to which the person concerned may be ordered; * * * Provided further,
That if the cost of such transportation exceeds that for transportation from the

old to the new station the excess cost shall be paid to the United States by the
officer concerned; * *

The transportation furmshed dependents on change of station
should be within a reasonable time after the issuance of orders
therefor, and what is a reasonable time within which such transpor-
tation in kind may be furnished is primarily for determination by
the Secretary of the Navy. 1 Comp. Gen. 90.

On September 9, 1921, the President approved the following
change in paragraph 4, Article 1818, U. S. Navy Regulations, 1920:

Transportation for wife and dependent children, as authorized by law, w.,_.
be furnished at Government expense at any time after receipt of orders involy
ing a permanent change of station, but prior to receipt of subsequent orders
involving another permanent change of station, by officers authorized to issue
transportation, upon presentation of an applicatlon setting forth the transporta-
tion needed. * C. N. R. No. 2.

Section 12 of the act of June 10, 1922, 42 Stat. 631, provides, in
part: y
In lieu of the transportation in kind authorized by section 12 of an Act * * *

approved May 18, 1920, to be furnished by the United States for dependents, -~

the President may authorize the payment in money of amounts equal to such
commercial transportation casts when such travel shall have been completed.

Pursuant to this section the following Executive order dated

August 25, 1922, was promlgg e
— —"

./ N\
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and service under such employment can not form the basis of any
legal claim against the United States. Therefore, the action of the
Commissioner of Pensions in suspending payment of the annuity
upon receipt of notice of the annuitant’s reemployment was justified
and proper; and should the employee again become entitled to re-
tirement annuity there should be withheld from the amount otherwise
due on account of such annuity an amount sufficient to offset the
amount of annuity heretofore paid to him for the period from Decem-
ber 18, 1923, to February 29, 1924, during which period the em-
ployee was also paid a salary for services rendered.

It appears that Johnson, prior to his retirement and before at-
taining retirement age, filed with the Civil Service Commission an
application for a position as unskilled laborer and that at the time
of his appointment to such position on December 18, 1923, the fact
of his retirement was not known to the department in which the ap-
pointment was made. The position from which he was retired was a
position as mechanic at a navy yard the retirement age of which was
65 years. As the retirement age of an unskilled laborer is 70 years,
his appointment at the age of 65 years evidently was assumed to be
legal and proper. While there was some justification for this as-
sumption on the part of the appointing officer and the employee, I
am constrained to hold that such employments are contrary to the
spirit and intent of the retirement act and therefore are unauthorized
and illegal. Accordingly, credit will not be allowed for any pay-
ments hereafter made for services rendered by said employee under
such employment. But since the appointment appears to have been
made and accepted in good faith under an erroneous assumption as .
to its legality the position was held under a color of right during the
period for which service was actually rendered, and, in accordance
with the rule announced in the decision of May 2, 1924, supra, fol-
lowing the principle applicable to de facto officers, it must be held
that the amount heretofore paid for the services actually remdered,
if not in excess of the reasonable value of said services, can not be
recovered from the employee nor charged against the amount of
annuity otherwise due for a prior or subsequent period.

The questions submitted are answered accordingly.

(A-2909)

PRINTING AND BINDING—FEDERAL TRADE COMMISSION—
REPORTS

The cost of printing and binding reports of the Federal Trade Crmmission
requested by the I’resident and the Attorney General is chargeable to the
printing and binding appropriation of the commission only when printed
before their submission to the President and Attorney General, respectively.
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Reports to Congress made by the Federal Trade Commission on its own initi-
ative under subdivisions “f” and “h” of section 6 of the act of September
25, 1914, 38 Stat. 721, may be said to emanate from or originate in the
commission, and under joint resolution of March 30, 1906, 34 Stat. 825, the
entire cost of printing and binding is chargeable to the printing and bind--
ing appropriation of the commission.

Reports to Congress made by the Federal Trade Commission pursuant to special
requests from Congress may be said to emanate from or originate in Con-
gress, and in the printing. and binding thereof the cost of illustrations,
composition, stereotyping, and other work involved in the actual prepara-
tion for printing, apart from the creation of the manuscript, is chargeable
to the printing and binding appropriations of Congress by virtue of joint
resolution of March 30, 1906, 34 Stat. 825.

Acting Comptroller General Ginn to the Chairman, Federal Trade Commis-
sion, July 11, 1924:

I have your letter of June 24, 1924, as follows:

The reports and proceedings of the Federal Trade Commission are printed as
the result of diverse action sometimes originating with the commission and in
other instances lying wholly without the commission’s control.

We understand by your letter of June 3, 1924 [A-2909] that whatever print-
ing of reports or proceedings is directly ordered by this commission is properly
charged to the appropriation made by Congress for ‘ Salaries and expenses,
Federal Trade Commission, 1924.”

But if the commission makes an investigation under its statutory power at
the instance of (@) the President, or (b) either or both Houses of Congress,
or (c) the Attorney General and submits its report to the initiating authority
which then upon its own responsibility and without action by the commission,
causes the report to be printed, is the whole or any part of the printing and
binding cost so incurred chargeable against the appropriation to this com-
mission? :

Your former submission was limited to the question of reports
requested by the President and the Attorney General and printed
by you before their submission. Decision of June 8, 1924, was there-
fore confined to that proposition and held that such printing was a
proper charge against the printing and binding appropriation of
the Federal Trade Commission.

Where reports to the President and to the Attorney General are
not submitted in printed form and are subsequently printed at the
instance of the President or the Attorney General, no reason ap-
pears. why the cost of such printing should be charged to the ap-

propriations of your commission.
The joint resolution of March 30, 1906, 34 Stat. 825, is as follows:

Resolved by the Senate and House of Representatives of the United States
of America in Congress assembled, That hereafter in the printing ‘and binding
of documents or reports emanating from the Executive Departments, bureaus,
and independent offices of the Government, the cost of which is now charged
to the allotment for printing and binding for Congress, or to appropriations
or allotments of appropriations other than those made to the Executive De-
partments, bureaus, or independent offices of the Government, the cost of illus-
trations, composition, stereotyping, and other work involved in the actual
preparation for printing, apart from the creation of manuscript, shall be
charged to the appropriation or allotment of appropriation for the printing
and binding of the Department, bureau, or independent office of the Govern-
ment in which such documents or reports originate; the balance of cost shall
be charged to the allotment for printing and binding for Congress, and to the
appropriation or allotment of appropriation of the Executive Department,
bureau, or independent office of the Government, in proportion to the number
delivered to each; the cost of any copies of such documents or reports dis-
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tributed otherwise than through Congress, or the Executive Departments,
bureaus, and independent offices of the Government, if such there be, shall be
charged as heretofore: Provided, That on or before the first day of December
in each fiscal year each Executive Department, bureau or independent office
of the Government to which an appropriation or allotment of appropriation
for printing and binding is made shall obtain from the Public Printer an
estimate of the probable cost of all publications of such Department, bureau,
or independent office now required by law to be printed, and so much thereof
as would, under the terms of this resolution, be charged to the appropriation
or allotment of appropriation of the Department, bureau, or independent
office of the Government in which such publications originate, shall thereupon
be set aside to be applied only to the printing and binding of such documents
and reports, and shall not be available for any other purpose until all of such
allotment of cost on account of such documents and reports shall have been
fully paid.

This resolution shall be effective on and after July first, nineteen hundred
and six.

Approved, March 30, 1906.

This resolution was considered by the former Comptroller of the
Treasury, and under date of April 22, 1907, 13 Comp. Dec. 718,
it was held, quoting from the syllabus:

Where Congress for its information calls on executive departments, bu-
reaus, or independent offices of the Government for documents or reports not
otherwise required by law to be made, such documents or reports emanate
from or originate in Congress, and in the printing and binding thereof the
cost of illustrations, composition, stereotyping, and other work involved in the
actual preparation for printing, apart from the creation of the manuscript,
is chargeable to the allotment for printing and binding for Congress.

Where executive departments, bureaus, or independent offices of the Govern-
ment are required by law to make reports to Congress, such reports and
documents in connection therewith emanate from or originate in the depart-
ment, bureau, or office by which made, and in the printing and binding thereof
the cost of illustrations, composition, stereotyping, and other work involved
in the actual preparation for printing, apart from the creation of the manu-
script, is chargeable to the appropriation or allotment of appropriations for
printing and binding for such department, bureau, or office.

See also decision of June 20, 1907, 13 Comp. Dec. 862. confirming
this ruling.
Section 6 of the act of September 26, 1914, 38 Stat. 721, provides:

That the Commission shall also have power—

* * * * * * *

(f) To make public from time to time such portions of the information
obtained by it hereunder except trade secrets and names of customers as it
shall deem expedient in the public interest and to make annual and special
reports to the Congress and to submit therewith recommendations for addi-
tional legislation, and to provide for the publication of its reports and deci-
sions in such form and manner as may be best adapted for public information
and use.

* * * * * * *

(h) To investigate from time to time trade conditions in and with foreign
countries where associations, combinations, or practices of manufacturers,
merchants and traders or other conditions may affect the foreign trade of the
United States, and to report to Congress thereon with such recommendations
as it deems advisable.

Reports to Congress under subdivisions “f£” and “h ” of section 6

of the act of September 26, 1914, quoted above, made on the initiative
of the commission, may be said to emanate from or originate in the
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comnmission, and the total cost of printing such reports must be
charged to the printing and binding appropriation of the commis-
sion. Reports specifically requested by Congress, however, may be
said to emanate from or originate in Congress, and in the printing
and binding thereof the cost of illustrations, composition, stereo-
typing, and other work involved in the actual preparation for
printing, apart from the creation of the manuscript, is chargeable to
the printing and binding appropriations of Congress.

(A-3563)

ACCOUNTING—PATIENTS OF OTHER DEPARTMENTS OR ESTAB-
LISHMENTS TREATED IN ST. ELIZABETHS HOSPITAL

All sums paid to the superintendent of St. Elizabeths Hospital by the District
of Columbia or other branches of the IFederal Government under authority
of the act of June 5, 1924, 43 Stat. 429, on account of bills rendered, whether
as advance payment or for services actually rendered, are required by
said act to be deposited for credit to the appropriation for said hospital
current when such services are performed and provided.

The provision in the act of June 5; 1924, 43 Stat. 429, that the bills rendered by
St. Elizabeths Hospital to other branches of the Federal Government or the
District of Columbia shall not be subject to audit or certification in advance
of payment, was intended to avoid delay in the payment and does not in
any manner affect the audit required to be made by the General Account-
ing Office.

Acting Comptroller General Ginn to the Secretary of the Interior, July 11,
1924:

By indorsement of June 20, 1924, you request decision of a question
presented by the administrative assistant to the Superintendent of
St. Elizabeths Hospital, as follows:

In * * * apn Act making appropriations for the Department of the In-
terior for the fiscal year ending June 30, 1925, and for other purposes, approved
June 5, 1924, 43 Stat. 429, it states:

“ Saint Klizabeths Hospital, * * * Provided, That during the fiscal year
1925 the District of Columbia, or any branch of the Government requiring Saint
Klizabeths Hospital to care for patients for which they are responsible, shall
pay by check to the superintendent, upon his written request, either in advance
or at the end of each month, all or part of the estimated or actual cost for such
maintenance as the case may be, and bills rendered by the Syperintendent of
Saint Elizabeths Hospital in accordance herewith shall not be subject to audit
or certification in advance of payment; proper adjustments on the basis of
the actual cost of the care of patients paid for in advance shall be made monthly
or quarterly, as may be agreed upon between the Superintendent of Saint
Elizabeths Hospital and the District of Columbia government, department, or
establishments concerned. All sums paid to the Superintendent of Saint Eliza-
heths Hospital for the care of patients that he is authorized by law to receive,
shall be deposited to the credit on the books of the Treasury Department, of the
appropriation made for the care and maintenance of the patients at Saint
Elizabeths Hospital for the year in which the support, clothing, and treatment
is provided, and be subject to requisition by the disbursing agent of Saint
Elizabeths Hospital, upon the approval of the Secretary of the Interior.”

In reference to the foregoing this authorization would direct the Commis-
sioners of the District of Columbia, the Director of the United States Veterans’
Bureau, the Public Health Service, and all others who should make payments
for the care of the beneficiaries of this hospital to make payment in advance
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or prior to the auditing of their accounts. Payment in advance might be
considered in the nature of an allotment, and inasmuch as it has previously
been decided that allotments should be kept separately and specific payments
made out for the purposes named the question arises in our minds as to just
how these moneys should be held. The hospital’s personnel would in some
cases care for beneficiaries enumerated as well as other patients who are
appropriated for directly to the hospital. The supplies purchased are bought
in bulk, and it would be difficult to pay for the food for each class of patients.

We believe it was the intention of Congress that this money should be used
to reimburse the hospital appropriation all receipts covered into the appro-
priation as made in the act cited. On account of the doubt existing I have
the honor to request that you submit a copy of this letter to the Comptroller
General of the United States and ask his opinion if this money, if paid in
advance or after services are rendered, could be credited to the appropriation
as carried in the Interior Department appropriation act and be accounted for
in the same manner as all other money for which direct appropriation is
made.

The provision in the act quoted in the submission that the “bills
rendered by the superintendent of St. Elizabeths Hospital in ac-
cordance herewith shall not be subject to audit or certification in
advance of payment” appears to have been intended to overcome
the delays incident to the examination and audit of such bills prior
to their payment or certification for payment by the administrative
offices to which the bills were rendered such bills having been ren-
dered after the performance of the services. The former practice
requlred the preparation of such bills by the hospltal and their
examination by the administrative authorities prior to their pay-
ment or certification for payment and the delay incident to such
examination, certification, etc., particularly toward the end of the
fiscal year, resulted in a temporary depletion of the hospital appro-
priation so as to preclude prompt payment of its current obligations
for services and supplies. See hearing before subcommittee of House
Committee on Appropriations, Interior Department appropriation
bill 1925, pages 698 and 699. The authority to make payment in
advance without audit or certification does not, therefore, in any
manner affect the audit required to be made by the General Ac-
counting Office. Section 305 of the budget and accounting act of
June 10, 1921, 42 Stat. 24.

The general procedure with respect to allotments has been to
place the money allotted subject to requisition of the allottee organi-
zation, the amount thus allotted being set up on the books of this
office and the Treasury under the appropriation heading of the al-
lotted appropriation, but with an addition to such appropriation
heading to indicate its segregation and application to the uses of
the allottee organization; for instance, as in the case of allotments
by the United States Veterans’ Bureau during the fiscal year 1924,
viz, “ Medical and hospital services, Veterans’ Bureau, 1924 (trans-
fer to Interior Department, St. Elizabeth’s Hospital, act of Febru-
ary 13, 1923).” However, the act quoted, supra, provides that all
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sums paid to the superintendent of St. Elizabeth’s Hospital for
the care of patients that he is authorized by law to receive shall be
deposited and credited on the books of the Treasury Department to
the appropriation made for the hospital, etc.

In answer to the question of the submission, you are advised that
the sums paid to the superintendent of the hospital, under authority
of the provision here in question, on account of bills rendered,
whether such bills are for advance payment or for payment on ac-
count of service, etc., actually rendered, are required to be deposited
for credit of the appropriation for said hospital current when such
services, etc., are performed and provided.

(A-3515)
MILEAGE—LEAVE OF ABSENCE—MARINE CORPS OFFICER

The fact that an officer of the Marine Corps was granted leave of absence to ex-
pire upon the effective date of his change of station orders and actually
performed the travel to the new station during such leave does not defeat
his right to mileage under section 12, act of June 10, 1922, 42 Stat. 631.
Distinguished from change of station orders received while on leave.

Acting Comptroller General Ginn to Capt. H. W. Mitchell, assistant pay-

master, United States Marine Corps, July 12, 1924:

I have your letter of May 2, 1924, requesting decision whether you
are authorized to pay mileage to Capt. Arthur H. Page, United
States Marine Corps, from Quantico, Va., to naval air station, Pen-
sacola, Fla., under orders addressed to him under date of March 21,
1924, as follows and in the circumstances hereafter stated :

1. On April 10, 1924, you will stand detached from your present station and
duties, will proceed, on aviation duty, to the naval air station, Pensacola, Fla.,
and report to the commandant for aviation duty at that station as the relief
of IMirst Lieutenant Harmon J. Norton, Marine Corps.

2. Your flight orders are continued in force for this duty.

3. The travel herein enjoined is necessary in the public service.

By letter dated March 31, 1924, Captain Page requested six days’
leave of absence to take effect April 4, 1924, with a statement that
if the leave applied for were granted it was his intention to commence
the travel required by his orders of March 21, 1924, and that his
address while on leave would be naval air station, Pensacola, Fla.
The leave was granted with the statement “ Your detachment from
this post is effective April 10, 1924.” Captain Page commenced
travel on or about April 4, 1924, and his orders bear indorsement by
the commandant at Pensacola, Fla., that he reported April 11, 1924.

You suggest as reason for doubt as to the propriety of payment
that the officer performed the travel during the period of leave of
absence while still attached to his old station. Section 12 of the act
of June 10, 1922, 42 Stat. 631, so far as here material, provides;
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That officers of any of the services mentioned in the title of this Act, when
traveling under competent orders without troops, shall receive a mileage allow-
ance at the rate of 8 cents per mile, distance to be computed by the shortest
usually traveled route * * *

Mileage is a reimbursement and a commutation of traveling ex-
penses and the basis of the allowance is that the travel is on public
business and pursuant to competent orders. Perrimond v. United
States, 19 Ct. Cls. 509. The leave was asked for preliminary to
change of station. The granting of leave does not affect the obliga-
tion of the Government to pay mileage for the transfer from the old
to the new station. If change of station had been ordered while on
leave, the question of mileage might have been affected as to no
greater amount being allowable than between the two stations, and
not exceeding the travel from place where orders were received to
new station, but no such question appears from the facts stated in
the present matter. The travel being under competent orders and
without troops, the statute gives him mileage at 8 cents per mile, If
otherwise correct, the mileage account may be paid.

(A-3943)
CLASSIFICATION OF CIVILIAN EMPLOYEES—CHARWOMEN

The pay of charwomen whose compensation is fixed under the classification
act of March 4, 1923, 42 Stat. 1488, at a rate per hour, is to be computed
on the number of hours actually employed during the period in question,
and no pay for Sundays or holidays is authorized unless services are actually
performed on such days.

Charwomen, if permanently employed, are entitled under section 7 of the act
of March 15, 1898, 30 Stat. 316, as amended by the act of February 24, 1899,
30 Stat. 890, to annual and sick leave with pay subject, in so far as appli-
cable, to conditions and regulations prescribed for per annum employees,
the amount of pay to be allowed for the period of such absence to be the
amount which the employee would have received if not on leave and
working the number of hours usually required each workday during the
period of absence.

Aclt;lzng Comptroller General Ginn to the Secretary of the Treasury, July 14,

I have your letter of July 11, 1924, requesting decision af ques-
tions presented as follows:

The classification act of 1923—March 4, 1923 (42 Stat. 1488)—provides for
only two classes of employees, namely, those who are paid on a per annum °
basis and those who are paid by the hour. Up to the time the classification
act went into effect charwomen of this department in Washington were paid
an annual compensation of $240 plus 60 per cent increase of compensation, or
$384 per year.

In submitting estimates to Congress the pay of the charwomen was based
upon an annual figure of $375.60 per person, this figure being arrived at by
figuring pay on the basis of 40 cents an hour, three hours per day, for 365
days in the year, less 52 Sundays, making a net total of 313 working days,
including legal holidays. The charwomen of this department are required to
work three hours daily. They are not allowed to absent themselves for any part
of this time, and tardiness in reporting for duty is not tolerated. They are,
therefore, either present or absent. It is understood from your decision of
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June 16, 1924, that there is no basis of law for converting per hour employees
to a per annum basis. Such being the case, the question has arisen as to
whether charwomen on the 40 cents per hour basis can receive pay for legal
holidays; also whether they are entitled to the 30 days’ annual and 30 days’
sick leave which has been granted them prior to the date the classification act
went into operation, namely, July first of the present year.

As above stated, the charwomen have heretofore received $384 per annum.
They would receive on the hour basis converted to annual compensation
$375.60, a difference of $8.40. If they are to lose legal holidays their com-
pensation would be further reduced by $9.60; a total of $18. If they lose their
annual and sick leave a still further hardship would be invoked against this
class of employees.

In view of the foregoing, I have to request your decision of the following
questions:

Computing the pay of a charwoman under the classification act for the first
week in July, should such employee be allowed pay for 15 hours, 18 hours, or
21 hours? In other words, are they to be allowed pay for the legal holiday
July 4, and the Sunday occurring in this week?

Are the part-hour employees entitled to the usual allowances of annual and
sick leave, or both, according to the circumstances of the case, and pursuant
to the custom heretofore prevailing since the leave privileges were allowed by
Congress? (See sec. 7, act March 15, 1898 (30 Stat. 316), and the act of
February 24, 1899 (30 Stat. 890).)

Are the part-hour employees entitled to pay for Sundays?

In reply, you are advised that in computing the pay of charwomen
whose compensation is fixed under the classification act of March 4,
1923, 42 Stat. 1488, at a rate per hour, the number of hours actually
employed during the period covered by the payment is to be the basis
of computation. In such case payment for Sundays or holidays is
not authorized unless services be actually performed on said days.

Under the provisions of section 7 of the act of March 15, 1898,
30 Stat. 316, as amended by the act of February 24, 1899, 30 Stat.
890, such employees, if permanently employed, are entitled to leave
of absence—annual leave and sick leave—with pay subject, in so far
as applicable, to conditions and regulations prescribed for per annum
employees of your department, the amount of pay to be allowed for
the period of such absence to be the amount which the employee
would have received if not on leave and working the number of hours
usually required each work day during the period of absence. As-
suming for the purpose of 4llustration that these employees are not
required to work on Sundays or holidays and that they are required
to work three hours on each week day except Saturday, and one and
onehalf hours on Saturday, then one who was on leave with pay
from July 1 to 15, inclusive, would be charged with 15 days’ absence
if on sick leave and 12 days’ absence if on annual leave, and in either
case would be entitled to (10 by 38 plus 2 by 114) 383 hours’ pay.

The questions submitted are answered accordingly.

(A-3941)
CLASSIFICATION OF CIVILIAN EMPLOYEES—CHARWOMEN

classification act to charwomen whose compensation is fixed by said
The statement or certificate of service covering compensation paid under the
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act at a rate per hour should show the number of days on which service
was actually rendered during the period covered by the payment, the
total number of hours of service actually rendered, and the number of
days, if any, on annual or sick leave.
Acting Comptroller General Ginn to the Secretary of War, July 14, 1924:
I have your indorsement of July 10, 1924, requesting decision of
the questions presented by the Surgeon General in a letter dated
June 24, 1924, as follows:

1. For many years, including the current fiscal year expiring the 30th in-
stant, appropriation has been made by law for the employment of charwomen
in this office at the statutory pay of $240 a year each (plus “ bonus” in recent
years). These women have been in fact employed two or three hours a day
only.

2. Under the classification law of 1923, act March 4, 1923, as confirmed
for this office by the War Department appropriation for 1925, approved the
Tth instant, charwomen working part time are to “ be paid at the rate of 40
cents an hour and head charwomen at the rate of 45 cents an hour.” No
one of the 4 now on the rolls has been designated or can properly be regarded
as “head ” charwoman. They must, it is assumed, go on the pay rolls of this
office from and after the first proximo on the basis of 40 cents an hour, as
prescribed in the classification law., Several questions arise in that con-
nection :

(a) What form of statement or certificate of service showing, for example,
the dates and hours of service rendered by these women will be required?

(b) Can pay be allowed for any period of time when service is not actually
performed, as, first, for Sundays or holidays; second, for annual leave, and if
so, how many hours or days; third, for absence on account of sickness, and if
so, for how many hours or days?

The questions presented are answered as follows:

(@) The statement or certificate of service should show the number
of days on which service was actually rendered during the period
covered by the payment, the total number of hours of service actually
rendered during said period, and the number of days, if any, on
annual or sick leave.

(6) Pay can not be allowed for Sundays or holidays except for
service actually rendered on said days. If the employee is perma-
nently employed, leave of absence with pay may be granted under
the provisions of section 7 of the act of March 15, 1898, 380 Stat.
316, as amended by the act of February 24, 1899, 30 Stat. 890, and
regulations made in pursuance thereof, the amount of pay to be al-
lowed for the period of such absence to be the amount which the
employee would have received if not on leave and working the
number of hours usually required each working day during the
period of absence, regardless of whether the leave be annual leave
or sick leave. See decision of July 14, 1924, to the Secretary of the

Treasury.

(A-3947)

IFICATION OF CIVILIAN EMPLOYEES—OFFICE OF RE-
CLA%%RDER OF DEEDS OF THE DISTRICT OF COLUMBIA

The office of the recorder of deeds of the District of Columbia is a “ depart-
ment ” within the meaning of that term as defined in section 2 of the
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classification act of March 4, 1923, 42 Stat. 1488, and the rates of pay
provided by the said act for the positions in that office as allocated by the
classification board supersede the rates for such employees prescribed
by the act of February 28, 1923, 42 Stat. 1835. Payment in accordance
with such allocations is authorized from the fees and emoluments of
that office. (Inapplicable, see 4 Comp. Gen. 914.)

Acting Comptroller General Ginn to the Recorder of Deeds, District of

Columbia, July 14, 1924:

By letter of July 11, 1924, you state that the Attorney General has
held that the employees of the office of the recorder of deeds of the
District of Columbia were included in the classification act of
March 4, 1923, 42 Stat. 1488, and that the Personnel Classification
Board has submitted a list of all the employees of the office with
their respective allocations in conformity with said act, and you
request decision whether you are authorized “to pay these said
employees the salaries as so fixed by said classification board out
of the fees and emoluments of this office.”

The office of the recorder of deeds is a “ department ” within the
meaning of that term as defined in section 2 of the classification
act of 1923, and therefore under the provisions of section 5 of said
act the compensation schedules fixed in section 13 thereof are appli-
cable to the employees of said office. Section 4 of the act provides
that the allocations made in pursuance of said act “shall become
final upon their approval by ” the Personnel Classification Board.
The rates of compensation as thus fixed under authority of and in
accordance with the said act of March 4, 1923, supersede the rates
as prescribed in the act of February 28, 1923, 42 Stat. 1835. Ac-
cordingly the question submitted is answered in the affirmative.

(A-3614)

CLASSIFICATIO‘N OF CIVILIAN EMPLOYEES—TEMPORARY EM-
i PLOYEES—NEW APPOINTMENTS

Persons holding temporary appointments on July 1, 1924, will be entitled to
compensation on and after that date at the rate authorized under the grade
or class in which the position has been allocated in accordance with rules
2, 3, and 4 of section 6 of the classification act of March 4, 1923, 42 Stat.
1490, so long as they serve under the same appointment.

The requirement of the classification act of March 4, 1923, 42 Stat. 1490, that
all new appointments be at the minimum rate of the appropriate grade or
class thereof, is applicable to any new appointment, regardless of the tem-
porary or permanent character of the new or of the old appointment.

Acting Comptroller General Ginn to the Secretary of the Interior, July 14,
1924: )
I have your letter of June 25, 1924, requesting decision of two
questions, as follows:

1. An employee serving under temporary appointment, pending establish-
ment by the Civil Service Commission of a register of eligibles, has qualified
through appropriate examination, and it is desired to give him a permanent
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appointment effective July 1, 1924. His position has been allocated to grade 1,
professional and scientific service, the minimum rate of which is $1,860 per
annum. Under his temporary appointment the employee receives compensa-
tion of $1,980 per annum, including $240 bonus, which is not one of the rates
of the grade. Should the employee on and after July 1, 1924, when he receives
permanent appointment, be paid the next higher rate of $2,000 per annum, or
must he be appointed at $1,860 per annum, the minimum rate of the grade?

2. Where an employee is to be continued in the service on and after July 1,
1924, under a temporary appointment made prior to that date, must the posi-
tion be classified and will the rate of pay be governed by the rules of compen-
sation contained in section 6 of the classification act of March 4, 19237

Section 2 of the classification act of March 4, 1923 42 Stat. 1488,
defines the term “employee” as “any person temporamly or per-
manently in a position,” and the term “position” as “a specific
civilian office or employment, whether occupied or vacant, in a
department other than the following: * * *2

Section 6 of the classification act, 42 Stat. 1490, provides six rules
for determining the initial compensation to be established for the
several “ employees.” Rules 4 and 6 are as follows:

4. If the employee is receiving compensation within the range of salary pre-
scribed for the appropriate grade, but not at one of the rates fixed therein, the
compensation shall be increased to the next higher rate.

* * * * * * *

6. All new appointments shall be made at the minimum rate of the appropri-
ate grade or class thereof.

In question 1 it is understood the employee is serving under an
emergency temporary appointment pending an establishment by the
Civil Service Commission of a register of eligibles, under rule 8 of
the civil service rules and regulations. Rule 6 does not mean that
only the first appointment given an employee under civil service rules
and regulations is required to be at the minimum rate, but that any
new appointment, regardless of the temporary or permanent charac-
ter thereof, must be at the minimum rate of the appropriate grade
cr class. No other construction is possible under the terms of the
rule. The permanent appointment of an employee serving under a
temporary appointment is a “ new ” appointment and must be at the
minimum rate of the appropriate grade or class; also a second tem-
porary appointment of an employee must be at the minimum rate
of the appropriate grade or class. Accordingly in question 1 the
salary of the employee on July 1, 1924, will be at the rate of $1,860
per annum.

The classification act expressly mcludes temporary employees. The
employee in question 2 is holding a “ position ” within the meaning
of that term as used in the classification act and is therefore sub]ect
~ to all the rules of section 6 thereof.

The salary of the employee on and after July 1, 1924, will be con-
trolled by the rules of section 6 of the classification act, and as long
as the employee continues to serve under the same temporary appoint-
ment held June 80, 1924, he will be entitled to the compensation at the
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rate of pay authorized under the grade or class in which the position
has been allocated ; that is to say, he will not necessarily be required
to serve at the minimum rate fixed for said grade but will be entitled
to rate applicable in accordance with rules 2,3, and 4 of section 6 of
the act. Thereafter any new temporary or permanent appointment
must be at the minimum rate of the appropriate grade or class.

(A-3967)

CLASSIFICATION OF CIVILIAN EMPLOYEES—COMPENSATION
OR ALLOCATED GRADES

The Librarian of Congress is authorized and requu'ed to pay compensation to
the employees of the Library of Congress in the grade or class to which
allocated in accordance with the rules prescribed in section 6 of the classi-
fication act of March 4, 1923, 42 Stat. 1488, and subject to the provisions
of section 3 of the act of June 7, 1924, 43 Stat. 593.

Acting Comptroller General Ginn to the Librarian, Library of Congress,
July 14, 1924:

I have your letter of July 14, 1924, as follows:

May I have your opinion in answer to the following questions:

1. Are we required to pay the salaries provided for in the revised alloca-
tions of the Personngl Classification Board where the grade has been advanced?

2. Are we authorized to pay them?

3. Are we authorized to approximate them by advancing the pay within
the grade appropriated for?

The act of March 4, 1923, 42 Stat. 1488, provides for the classification of
civilian positions in the Government service. Section 13 of said act fixed
the compensation schedules for the positions classified in accordance with the
provisions of the act. Section 5 provides that said schedules shall apply
to civilian employees in the departments within the District of Columbia, and
section 2 specifically provides that the term * department” shall include the
Library of Congress. Section 4 provides for the allocation of the positions
in each department in their appropriate grades in the compensation schedules
and for fixing the rate of compensation of each employee therein, in accord-
ance with the rules prescribed in section 6, and said section 4 further provides
that “such allocations shall be reviewed and may be revised by the Personnel
Classification Board and shall become final upon their approval by said
board.

Questions 1 and 2 are answered in the affirmative and question 3
in the negative.

The rate of compensation to be paid to any employee within a
grade to which allocated is to be determined in accordance with
the rules prescribed in section 6 of the said act of March 4, 1923,
and subject to the provisions of section 3 of the act of June 7, 1924,
43 Stat. 593,

(A-2719)
STALE CLAIMS—PAYMENT BY DISBURSING OFFICERS

As a general rule payments by a disbursing officer chargeable against annual
appropriations should not be made after three months from the close of
the fiscal year in which the obligation was incurred, unexpended disbursing
balances of annual appropriations being required to be deposited within
that time.
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Payments against appropriations, other than annual appropriations, shou’d be
made by a disbursing officer only when for current obligations for fixed
salaries, bills for supplies purchased and approved, and other similar de-
mands which do not require the weighing of evidence or the determina-
tion of questions of law or fact for the ascertainment of their validity.
Any doubt on the part of a disbursing officer as to his authority to pay
a voucher should be resolved in favor of submitting it for direct settlement.

Acting Comptroller General Ginn to Leslie Cramer, special disbursing agent,
Alaskan Engineering Commission, July 16, 1924:

Consideration has been given to your letter of January 24, 1924,
requesting advice “ as to the time limit in payment of vouchers and
how old a voucher should be to be presented as a claim? ”

Your inquiry is by reason of a suspension in your accounts for the
quarter ended March 31, 1923, of the amount of voucher No. 33028,
in favor of the port of Seattle, the voucher, paid by you on Feb- -
ruary 6, 1923, covering labor, supervision, and use of tractor during
the month of August, 1917, in unloading steel rails shipped from
Gary, Ind., to Seattle, Wash., as per Government bill of lading No.
2241, issued on July 28, 1917. The voucher as paid contained no
explanation as to the delay in making payment and was suspended
for that reason, and you were advised, in substance, that the item
appeared such as should have been forwarded to this office for
direct settlement as a claim, accompanied by a full and detailed
explanation. The explanation and data submitted in reply to the
statement of differences has enabled this office to connect the item
paid with the item of freight on the rails previously paid to the
Northern Pacific Railway Co. as per settlement No. 55510, of May
25, 1918; therefore, credit for the item amounting to $92.31 will be
allowed in your accounts.

In answer to your inquiry as to the time limit in making payment
of vouchers, you are advised that generally payments by a disbursing
officer should not be made after three months from the close of a
fiscal year in which the obligation was incurred, unexpended dis-
bursing balances of annual appropriations being required to be de-
posited within that time. See Treasury Department Circular No.
133 of December 15, 1903. The requirements with respect to other
appropriations, such, for instance, as the appropriation for the ¢ Con-
struction and equipment of railroads in Alaska,” act of January 24,
1923, 42 Stat. 1217, are generally that a disbursing officer pay only
current obligations for fixed salaries, bills for supplies purchased
and approved, and other similar demands which do not require for
the ascertainment of their validity the weighing of evidence or the
determination of uestions of law or fact. 4 Comp, Dec. 332.

It is not practicable to specify a definite period of time after the
incurring of an obligation beyond which an obligation would not be
regarded as current. It appears sufficient to say that the obligation
here in question was such as should have been submitted to this office
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for direct settlement as a claim accompanied by a full and detailed
explanation, and in all cases where the delay is such as to raise
a reasonable doubt in the mind of the disbursing officer as to
whether he is authorized to make the payment such doubt should be
resolved in favor of forwarding the voucher for direct settlement,
as such procedure would appear to be to the best interests of both
the disbursing officer and the United States.

(A-1908)

LIQUIDATED DAMAGES—PUBLIC BUILDING CONTRACTS

There is no law that requires the Secretary of the Treasury to contract for all
repairs to public buildings, it being within his discretion to accomplish
such repairs by the purchase of materials and hire of labor having due
regard to the requirement -of advertising under section 3709, Revised
Statutes, but if he does contract for such repairs or for construction of
public buildings the provisions of section 21 of the act of June 6, 1902,
32 Stat. 326, require that a stipulation for the payment of liquidated
damages for delay be inserted therein.

Decision by Acting Comptroller General Ginn, July 16, 1924:

There has been presented for decision a question that has been
raised in connection with two unpaid vouchers that were trans-
mitted by the Secretary of the Treasury for settlement. Said
vouchers are stated in favor of the Citizens Lumber Co. for $141.20
and Merrill T. Galliher for $215, both of Asheville, N. C., for the
balance alleged to be due for certain building materials furnished
the Government during the months of February, April, and May, .
1923, for use in making repairs to the United States Veterans
Bureau Hospital at Oteen, N. C.

The Secretary of the Treasury on June 8, 1922, authorized the
work to be done by the purchase of materials and hire of labor to
accomplish the contemplated repairs to the hospital building, ap-
propriation therefor being contained in the act of February 17,
1922, 42 Stat. 384. The question involved is as to whether this
method of performing the work was legal in view of the provision
in section 21 of the act of June 6, 1902, 32 Stat. 326, which provides:

That in all contracts entered into with the United States, after the date
of the approval of this Act, for the comstruction or repair of any public
building or public work under the control of the Treasury Department, a
stipulation shall be inserted for liquidated damages for delay; * * * and
in all suits hereafter commenced on any such contracts or on any bond given
in connection therewith it shall not be necessary for the United States,
whether plaintiff or defendant, to prove actual or specific damages sustained
by the Government by reason of delays, but such stipulation for liquidated
damages shall be conclusive and binding upon all part:es.

As a matter of practice contracts for the construction of or re-
pairs to public buildings under the control of the Treasury Depart-
ment are usually let to private concerns and there is no specific

requirement in the above-quoted provision of law which directs
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that such work shall be actually performed by contractors as dis-
tinguished from day laborers, etc., or that formal contracts therefor
shall be entered into by the Secretary of the Treasury. However,
said provision does require that when contracts, formal or less
formal agreements, are entered into for such work a stipulation for
liquidated damages for delay on completion shall be inserted therein.

‘While sections 3663, 3733, and 8734, Revised Statutes, as amended
by the act of June 25, 1910, 36 Stat. 669, contain certain require-
ments and restrictions relative to the construction and repair of
public buildings, there does not appear to be any law that specifi-
cally requires the Secretary of the Treasury to contract with pri-
vate concerns for that purpose, and the act of June 6, 1902, supra,
must be understood as relating to building and repairing involving
magnitude as distinguished from minor repairs, the ordinary and
practicable method of doing the former being by written contract
after competitive bidding, and while not absolutely exclusive a
departure from such a method should be exceptional and justifiable
only under conditions necessitating or permitting no other course.

Under the authorization of June 8, 1922, the superintendent of
the United States Veterans’ Bureau Hospital at Oteen, N. C., was
directed to proceed under an allotment of $61,200 by the purchase
and hire method to obtain proposals for the materials required and
employ the necessary labor to carry out the work provided for in the
appropriation act referred to above. The superintendent was also
authorized to incur emergency expenditures not to exceed $200 per
week by obtaining the lowest prevailing market prices after secur-
ing quotations from several firms and placing orders with the low-
est bidder, and when larger quantities of materials were required,
written competitive proposals were to be obtained and bids sub-
mitted to the department for action thereon. The work of making
repairs to the hospital was accomplished by this means and pay-
ments for all materials, except the items now claimed, and for the
necessary labor appear to have already been made, and as the re-
quirements of section 3709, Revised Statutes, relative to advertising
appear to have been complied with in connection with the pur-
chase of materials to be used in repairing the hospital, no objec-
tion will now be made to the payment of the outstanding accounts
for materials if found to be otherwise correct.

While the law requires a stipulation of liquidated damages in
such contracts, it is directory and the failure to so stipulate does
not nullify agreements fully performed, any failure to so provide
being for correction by the Secretary of the Treasury or action by
the Congress.

59344°—25——6



60 DECISIONS OF THE COMPTROLLER GENERAL

(A-4030)

NAVAL RESERVE FORCE—RETIRED PAY—TRANSFERRED MEM-
BERS OF FLEET NAVAL RESERVE

Transferred members of the Fleet Naval Reserve and Fleet Marine Corps
Reserve who on or prior to June 30, 1922, had been placed on the retired
list are entitled to retired pay on and after July 1, 1922, made up of the
retainer pay prescribed by the act of June 10, 1922, 42 Stat. 630, as
amended by section 3 of the act of May 31, 1924, 43 Stat. 251, plus $15.75
allowances as provided by the act of March 2, 1907, 34 Stat. 1217. 2 Comp.
Gen. 762, modified.

Decision by Acting Comptroller General Ginn, July 16, 1924:

Albin O. Snell, chief yeoman, United States Navy, retired, ap-
plied November 23, 1923, for review of settlement No. M-100248-N,
dated November 17, 1923, disallowing his claim for arrears of retired
pay since July 1, 1922.

Claimant was transferred to the Fleet Naval Reserve January 12,
1917, and retired January 7, 1921, after 30 years’ service. His claim
is for retired pay as provided under section 10 of the act of June
10, 1922, 42 Stat. 630, which provides that—

# * * On and after July 1, 1922, retired enlisted men of the Navy and
Coast Guard shall have their retired pay computed as now authorized by law
on the basis of pay provided by this act.

Claimant was retired under provisions of the act of August 29,
1916, 89 Stat. 591, which authorizes the retirement of transferred

members of the Fleet Naval Reserve as follows:

* * * They may, upon their own request, upon completing thirty years’
service, including naval and fleet naval reserve service, be placed on the
retired list of the Navy with the pay they were then receiving plus the allow-
ances to which enlisted men of the same rating are entitled on retirement
after thirty years’ naval service. )

Under the provisions of section 10 of the act of June 10, 1922,
enlisted men of the Navy placed on the retired list prior to July
1, 1922, shall from and after that date have their retired pay com-
puted on the basis of the rates of pay prescribed ,in said section
unless such retired pay is less than that to which they were entitled
prior to July 1, 1922, in which case they shall retain the higher
rate. 2 Comp. Gen. 153.

The law governing retirement of enlisted men of the Navy is the
act of March 38, 1899, 30 Stat. 1008, as amended by the act of March
2, 1907, 34 Stat. 1217, which provides:

That when an enlisted man éhall have served thirty years either in the
Army, Navy, or Marine Corps, or in all, he shall upon making application
to the President, be placed upon the retired list, with seventy-five per centum
of the pay and allowances he may then be in receipt of, and that said allow
ances shall be as follows: Nine dollars twenty-ﬁve cents per month in lieu

of quarters, fuel, and light: Provided, That in computing the necessary thirty
years’ time all service in the Army, Navy, and Marine Corps shall be credited.
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Section 8 of the act of May 31, 1924, 43 Stat. 251, amending
section 10 of the act of June 10, 1922, 42 Stat. 630, retroactively to
July 1, 1922, provides:

The retainer pay of all men who were on that day transferred members of the
Fleet Naval Reserve or the Fleet Marine Corps Reserve shall be computed on
the rate of pay authorized for enlisted men of the naval service by the Act
approved June 10, 1922: Provided. That the retainer pay of such reservists
_ shall be not less than that to which they were entitled on June 30, 1922, under
decisions of the Comptroller of the Treasury in force on that date.

The language of this provision includes transferred members of
the Fleet Naval Reserve or Fleet Marine Corps Reserve who prior
to its enactment had been placed on the retired list pursuant to the
act of August 29, 1916, and their pay accounts should be adjusted
accordingly. The act of May 31, 1924, necessitates a modification
of decision of May 21, 1923, 2 Comp. Gen. 762.

From date of retirement to June 30, 1922, claimant received re-
tired pay at $80.90 per month, consisting of revainer pay at date of
retirement, $65.15, and $15.75 allowances. Under the act of June
10, 1922, he is entitled to retired pay made up of retainer pay based
on the ratings prescribed for enlisted men therein, plus $15.75
allowances, as provided in the act of March 2, 1907. The rate of
base pay provided for chief yeomen in the act of June 10, 1922, is
$126, and the permanent additions attaching thereto in case of a man
with claimant’s length of service is 25 per cent thereof, or $31.50.
Accordingly, his retired pay under that act is one-half base pay
(one-half of $126), $63, plus permanent additions, $31.50, plus allow-
ances, $15.75, or $110.25 per month. For the period July 1, 1922,
to September 30, 1923, one year and three months, he is entitled to
difference between pay at $110.25 and pay received at $80.90 per
month, amounting to $440.25.

Upon review the scttlement is modified and $440.25 certified due
claimant,

(A-3751)

MILEAGE—TRAVELING EXPENSES—MEMBERS OF OFFICERS’ RE-
SERVE CORPS ASSIGNED TO DUTY IN MILITIA BUREAU

Members of the Officers’ Reserve Corps assigned to active duty in the Militia
Bureau, in accordance with the provisions of the act of September 22,
1922, 42 Stat. 1034, are entitled to mileage at 8 cents per mile for travel
performed in proceeding from their homes to their place of duty and
travel performed in returning to their homes when relieved of duty in the
Militia Bureau.

Members of the Officers’ Reserve Corps performing travel in connection with
the National Guard, during an assignment to active duty in the Militia
Bureau, are entitled to actual expenses on the same basis and under the
same limitations as officers of the Regular Army traveling on duty in con-
nection with the National Guard.
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Acting Comptroller General Ginn to the Secretary of War, July 16, 1924:

There has been received your letter of June 28, 1924, requesting
decision as to the allowances to which a reserve officer is entitled
for travel performed in proceeding from his home to his station
under an assignment for active duty in the Militia Bureau, for travel
performed in connection with his duties while so assigned, and for
travel performed in returning to his home from the Militia Bureau
when relieved from duty therein.

Section 81 of the national defense act, as amended by section 4 of
the act of September 22, 1922, 42 Stat. 1034, contains a provision that
the President—

* * * may alsoassign for duty in the Militia Bureau three officers who hold
or have held commissions in the National Guard and who at the time of assign-
ment are reserve officers, and any such officer while so assigned shall receive
out of the whole fund appropriated for the support of the National Guard the

pay and allowances provided in the Pay Readjustment Act of June 10, 1922,
for officers of the National Guard when authorized by law to receive Federal

pay.

The “ reserve officers” authorized to be assigned to duty in the
Militia Bureau are officers of the “ Officers’ Reserve Corps,” and such
bureau being a division of the War Department, the assignment to
duty therein is an assignment to active duty and to station in the
‘War Department.

The pay and allowances provided by the pay readjustment act of
June 10, 1922, for officers of the National Guard when authorized by
law to receive Federal pay is the pay of their grade and length of
service as prescribed by section 3, 42 Stat. 627, and the subsistence and
rental allowances as prescribed by sections 5 and 6 of the act, author-
ized by section 14 of such act, at page 631. No allowance on account
of travel performed by National Guard officers is prescribed by such
act and reference must be had to section 37a of the national defense
act, 41 Stat. 776, which places such officers on a parity with officers
of the Regular Army for the payment of travel allowances, the gec-
tion providing that reserve officers—

* * * When on active duty he shall receive the same * * * allowances
as an officer of the Regular Army * * * and mileage from his home to his
first station and from his last station to his home * * *,

Mileage is provided for Army officers by section 12 of the pay
readjustment act, 42 Stat. 631, at 8 cents per mile, the distance to be
computed over the shortest usually traveled route.

You are accordingly advised that reserve officers assigned to active
duty in the Militia Bureau in accordance with the provisions of the
act of September 22, 1922, cited, are entitled to mileage at 8 cents per
mile for travel performed in proceeding from their homes to their
place of diity, and for travel performed in returning to their homes
from the Militia Bureau when relieved from duty therein. See in
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- this connection 3 Comp. Gen. 293, and decision to Theodore Schultz
of November 80, 1923, 27 MS. Comp. Gen. 1307.

You also ask as to the allowance of such officers, * for travel per-
formed in connection with their duties in the Militia Bureau.” It
is assumed that all such travel is “on duty in connection with the
National Guard.” If so, under the terms of sections 37a and 67 of
the national defense act, as amended, 41 Stat. 776 and 42 Stat. 1034,
the officer will be entitled to actual expenses on the same basis and
under the same limitations as an officer of the Regular Army travel-
ing on duty in connection with the National Guard.

(A-561)

QUARTERS AND SUBSISTENCE ALLOWANCES—MARINE CORPS
ENLISTED MEN ON FURLOUGH

An enlisted man of the Marine Corps stationed at the depot of supplies, naval
operating base, Hampton Roads, Va., is not stationed at a * staff office”
within the meaning of the act of March 4, 1917, 39 Stat. 1191, notwith-
standing that place had been designated by the Major General Commandant
as a staff office, and is not entitled to quarters and subsistence allowances
under the act of June 10, 1922, 42 Stat. 630, while on furlough from such
station.

Decision by Acting Comptroller General Ginn, July 17, 1924:

In the matter of the claim of James W. Edwards, quartermaster
sergeant, United States Marine Corps, there is for consideration and
decision the question whether he is entitled to quarters allowance
and commutation of rations while on furlough during the period
from August 1 to 30, 1923, from duty as clerk at the depot of sup-
plies, Naval Operating Base, Hampton Roads, Va.

The act of March 4, 1917, 39 Stat. 1191, provides:

That hereafter no part of the pay and allowances authorized for enlisted
men detailed as clerks and messengers in the office of the Major General Com-
mandant and the several staff offices shal be forfeited when granted furlough
for not exceeding thirty days in each calendar year.

In the appropriation “ Provisions, Marine Corps,” act of July
11, 1919, 41 Stat. 154, there is the following proviso:

That hereafter, except when detached by the President of the United States
for duty with the Army, enlisted men of the Marine Corps shall be entitled
to the same allowance for rations as are enlisted men of the Navy, under such
rules and regulations as may be prescribed by the Secretary of the Navy.

This provision of law broke the assimilation of the Marine Corps
to the Army under section 1612, Revised Statutes, so far as rations are
concerned. 1 Comp. Gen. 39. _

Section 11 of the act of June 10, 1922, 42 Stat. 630, in so far as
is here material, provides:

To each enlisted man not furnished quarters or rations in kind there shall be
granted, under such regulations as the President may prescribe, an allowance
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for quarters and subsistence, the value of which shall depend on the conditions
under which the duty of the man is being performed, and shall not exceed $4
per day. These regulations shall be uniform for all of the services mentioned
in the title of this Act. Subsistence for pilots shall be paid in accordance
with existing regulations, and rations for enlisted men may, be commuted as now
authorized by law.

The subsistence and quarters allowances here provided as fixed by
the President in Executive order of June 19, 1922, are applicable to
enlisted men while on duty and the allowance is not authorized to
such enlisted men while on furlough unless otherwise specifically pro-
vided by law. 3 Comp. Gen. 579, March 3, 1924, case of Goodwin.

The act of March 4, 1917, cited, by the direction that pay and
allowances shall not be forfeited, authorizes the payment while on
furlough of the authorized allowances to enlisted men of the Marine
Corps who are detailed for duty to the office of the Major General
Commandant and the several staff offices. At the time of the enact-
ment, enlisted men so detailed were entitled to commutation of
quarters therein provided when “ employed as clerks and messengers.”
39 Stat. 1190.

The provision in the act of March 4, 1917, is not repealed by
implication by the provision of the act of June 10, 1922, providing
a quarters and subsistence allowance when on duty to enlisted men
generally of the Army, Navy, Marine Corps, and Coast Guard.

The question in this case is therefore whether claimant was
detailed as a clerk or messenger in one of “ the several staff offices”
of the Marine Corps. The papers show he was “ stationed at the
depot of supplies, naval operating base, Hampton Roads, Va.,”
and that the Major General Commandant by order of November,
1920, designated it as a staff office.

The act of March 4, 1917, page 1190, provided under “ Commus-
tation of quarters, Marine Corps,” for—

* * * commutation of quarters for enlisted men employed as clerks and
messengers in the offices of the commandant, adjutant and inspector, pay-
master, and quartermaster, and the offices of the assistant adjutant and
inspectors, assistant paymasters, assistant quartermasters, at $21 each per
month, and for enlisted men employed as messengers in said offices, at $10 each
per month, * * *

Light is thrown on the generality of the phrase “the offices of
the assistant adjutant and inspectors, assistant paymasters, assistant
quartermasters” by the provision in the same act, page 1189, and
in the appropriation act of January 22, 1923, 42 Stat. 1151, for the
fiscal year 1924 under “Pay of civil force” for the offices of the
Major General Commandant, paymaster, adjutant and inspector,
and quartermaster, in Washington, D. C., and the offices of the
assistant quartermasters at San Francisco and Philadelphia. These

“were the classes or types of offices comprehended in the phrase
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“office of the Major General Commandant and the several staff
offices ” in the act of March 4, 1917.

The provision for the continuation of pay and allowances while
on furlough not exceeding 30 days per year, in the act of March 4,
1917, is limited to staff offices as therein contemplated and does
not extend to all stations at which enlisted men are assigned to
staff duties.

It does not appear that claimant was detailed as a clerk or mes-
senger at a staff office within the meaning of the act of March 4,
1917, and his claim for allowance for quarters and subsistence au-
thorized by section 11, act of June 10, 1922, 42 Stat. 630, to enlisted
men on duty as therein prescribed must be disallowed.

(A-1074)

MILITARY LEAVE—NATIONAL GUARD MEMBERS ATTENDING
RIFLE MATCHES

Civil employees of the United States who are also members of the National
Guard are not entitled to leave of absence with pay, in addition to their
regular annual leave, while absent from duty attending rifle matches,
such matches not constituting field or coast-defense training within the
meaning of the act of June 3, 1916, 39 Stat. 203.

Acting Comptroller General Ginn to Capt. S. R. Beard, United States Army,
July 17, 1924:

There has been received your request of January 26, 1924, for
decision whether payment is authorized of a voucher for $107.75,
transmitted therewith, in favor of Thomas A. Lamb for pay as
laborer, Air Service, Rockwell Field, Calif., from September 5,
1923, to October 4, 1923, while absent from his duties for the purpose
of participating in the national matches held at Camp Perry, Ohio,
as a member of the State,rifle team, California National Guard.

The act of June 3, 1916, 39 Stat. 203, provides:

Sec. 80. LEAVES OF ABSENCE For CERTAIN GOVERNMENT EMPLOYEES.—AIl
officers and employees of the United States and of the District of Columbia
who shall be members of the National Guard shall be entitled to leave of
absence from their respective duties, without loss of pay, time, or efliciency
rating, on all days during which they shall be engaged in field or coast-
defense training ordered or authorized under the provisions of this Act.

General Order No. 10, promulgated by order of the Governor of
the State of California, under authority of Militia Bureau Circular
‘Letter No. 54, dated June 14, 1923, detailed Sergt. Thomas A. Lamb,
Four hundred and sixty-third Company, Coast Artillery Corps,
California National Guard, as a member of the State rifle team, Cali-
fornia- National Guard, to participate in the national team match
and other matches to be held at Camp Perry, Ohio. He was directed
to leave San Diego, Calif., August 27, 1923, and return thereto upon
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completion of the regular annual matches, during which time he
was to be under strict military discipline and at all times subject
to the orders of the team captain.

The orders of the governor were based on Militia Bureau Circular
Letter No. 54, of June 14, 1923, which contained the following:

1. It is desired that each State having federally recognized units of the
National Guard be represented by a National Guard team at the national
matches. One such team only is authorized for each State. (Funds this year
will permit the attendance of teams from the Territories of Hawaii and
Porto Rico.)

HEach member of such team may hold any recognized grade, but must be a
member of the federally recognized National Guard in his respective grade
and organization prior to his appointment as a member of such team. The
team captain, however, can not draw higher pay than that provided for major
and other team members higher than that provided for captain. Members
of the National Guard Reserve are not eligible. This conforms to the provi-
sions of paragraph 484, National Guard Regulations, and is not in conflict
with the provisions of paragraphs 486 and 487 (e), which apply to State rifle
competitions held for the purpose of selecting new shooting members, as men-
tioned in paragraph 11 of this circular letter.

* * * * * * *

4. Property and disbursing officers will pay authorized members of duly
detailed National Guard teams at the pay of their grades on properly executed
vouchers certified by the team captain for the following periods:

(a) The period of necessary travel to and from Camp Perry, Ohio.

(b) The period of the national matches (Sept. 19-27).

(¢) For other practice at the range at Camp Perry, not exceeding eight days
prior to the first day of the national matches (Sept. 11-18).

(@) For other practice at the range at Camp Perry for those attending the
school of instruction in marksmanship, not exceeding eighteen days prior to
the first day of the national matches (Sept. 1-18).

Section 92 of the national defense act, 39 Stat. 206, requires the
participation of each company, troop, battery, and detachment of
the National Guard in “ encampments, maneuvers, or other exercises,
including outdoor target practice at least 15 days in training each
year, including target practice” unless excused by the Secretary of
War, and section 94 provides for “encampments, maneuvers, or
other exercises, including outdoor target practice, for field or coast-
defense ‘instruction.” )

The provisions of section 80 of the act for leave of absence with-
out deduction of pay, time, or efficiency rating for members of the
National Guard, who are also employees of the United States Gov-
ernment “on all days during which they shall be engaged in field
or coast defense training,” ordered or authorized under the pro--
visions of the national defense act are based on the requirements
for encampments, including outdoor target practice, of organiza--
tions of the National Guard contemplated by sections 92 and 94.
Section 97 of the act, 39 Stat. 207, provides:

Under such regulations as the President may prescribe the Secretary of War
may provide camps for the instruction of officers and enlisted men of the Na-
tional Guard. Such camps shall be conducted by officers of the Regular Army
detailed by the Secretary of War for that purpose, and may be located either
within or without the State, Territory, or District of Columbia to which the
members of the National Guard designated to attend said camps shall belong.
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Officers and enlisted men attending such camps shall be entitled to pay and
transportation, and enlisted men to subsistence, in addition, at the same rates
as for encampments or maneuvers for field or coast-defense instruction.

Paragraph 483 of the National Guard Regulations, 1922, provides:

Service at rifle competitions will not be reckoned in the assemblies for drill
and instruction nor as part of period of encampment or maneuvers prescribed
in section 92, national defense act. Periods of service at competitions under
Federal pay are periods for which officers and enlisted men are lawfully en-
titled to the same pay as officers and enlisted men of the corresponding grades
‘in the Regular Army, in the meaning of sections 109 and 110, national defense
act, and such periods for which compensation is paid under the provisions of
those sections.

-In competitions individual members, not organizations, of the
National Guard participate, and if entitled to the Federal pay of their
grades during the period of their attendance at such competitions it
must be on the theory that it is an attendance at a camp “for the
instruction of officers and enlisted men of the National Guard.” Dur-
ing periods of attendance at camps of instruction for individuals
under section 97, the individual members are not engaged in field or
coast-defense training within the meaning of section 80, and if em-
ployed by the United States are not entitled to additional leave of
absence or “military leave” while absent from their duty attending
such rifle competitions or other camps of instruction.

You are not authorized to pay the voucher.

(A-2337)
COMMISSIONERS, UNITED STATES—FEES—WARRANTS OF
ARREST

Making a copy of complaint, issuing warrant of arrest, and entering return
on the warrant, after a defendant has submitted to the jurisdiction of the
commissioner by voluntarily appearing before him are unnecessary and do
not entitle the commissioner to fees therefor.

Acting Comptroller General Ginn to the Attorney General, July 17, 1924:

There has been received your letter of December 20, 1923, inclosing
copy of Exhibit B attached to the report of Examiner Marcus, upon
the office of J. A. Craft, United States commissioner, Louisville, Ky., .
for the period April 1, 1922, to March 31, 1923, requesting that the
accounts be reopened and that certain items listed by the examiner
for disallowance, heretofore allowed, in the amount of $222, be re-
charged to the commissioner if the facts warrant such action.

The items recommended for disallowance represent fees charged
for making copy of complaint, issuing warrant of arrest, and enter-
ing return on the warrant, $1.20 in each case.

It is explained by the examiner that it is the practice of the
prohibition officers where searches are made and violations found
and where the offenders are residing on the premises, not to arrest
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them at the time, but to instruct them to appear before the com-
missioner to answer to the charge. In such cases the commissioner
issued a warrant after the defendant had appeared and submitted
to his jurisdiction, and placed the same in the hands of the marshal,
the service of same being made by entering the return of the arrest
in the office of the commissioner. A copy of the list of such cases
as listed by the examiner was submitted to the commissioner for his
approval, and he agreed that the facts as set forth in the statement
were correct but took issue with the examiner as to such charges
being subject to disallowance.

The commissioner, under date of July 7, 1923, addressed a letter
to the examiner which reads in part as follows:

It is hereby admitted that items listed by you in reference to what you
consider items subject to recommendation for disallowance and designated as
Ezhibit B in your report to the Attorney General, * * * is correct as to
the manner in which they were handled by me as commissioner, and the

charges as shown by you are the correct amounts as charged, and no objection
is offered as to the statement of facts.

The commissioner takes issue with the examiner as to the items
listed being subject to disallowance and submits his reasons for such
objections, citing various sections of the Kentucky Code of Criminal
Practice, as follows:

Sectron 10. Offenses within the jurisdiction of the justice of the peace or
of the city or police court, the punishment of which is a fine limited to $100,
may be prosecuted by a summons or warrant of arrest in which shall be
stated in general terms the crime to have been committed.

SectioN 35. An arrest may be made by a peace officer or a private person.

SEcTION 36. A peace officer may make an arrest, first, in obedience to war-
rant of arrest delivered to him; second, without a warrant when public offense
is committed in his presence.

SeEctiON 37. That private persons may make an arrest for a felony alone. -

The commissioner states that in practically all of the cases where
search warrants are issued they are directed to the prohibition
agents, who have no power to make arrests, except where they find
some person in the act of transportlng intoxicating liquors in viola-
tion of law.

Section 26, Title II, of the national prohibition act, October 28,
- 1919, 41 Stat. 315, provides in part as follows:

When the commissioner, his assistants, inspectors, or any officer of the law
shall discover any person in the act of transporting in violation of the law,
intoxicating liquors in any wagon, buggy, automobile, water or air craft, or
other vehicle, it shall be his duty to seize any and all intoxicating liquors
found therein being transported contrary to law. Whenever intoxicating
liquors transported or possessed illegally shall be seized by an officer he shall
take possession of the vehicle and team or automobile, boat, air or water
craft, or any other conveyance, and shall arrest any person in charge thereof.

Such officer shall at once proceed against the person arrested under the provi-
gions of this title in any court having competent jurisdiction * * *,

Under the provisions of this title the commissioner, his assistants,
inspectors, or any other officers of the law are authorized to arrest
any offenders for violations of the national prohibition act, and to at
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once proceed against them by taking them before any court having
competent jurisdiction for a hearing.

An examination of the vouchers shows that the offense charged
was for violations of the national prohibition act. Some of the de-
fendants were placed under arrest at the time the search warrant was
executed ; other violators residing on the premises, it is explained,
were not arrested, but instructed to appear before the commissioner
to answer the charge. Those arrested were taken before the com-
missioner, and after submitting to his jurisdiction the complaint,
copy of same, and warrant of arrest were issued and service of war-
rant made by a deputy marshal. In cases where no arrests were
made the defendants voluntarily appeared before the commissioner;
warrants were issued after the defendants appeared to answer to the
charge. The object of the warrant is to produce the defendant be-
fore the commissioner; therefore, the issuance of the copy of com-
plaint, warrant of arrest, and entering return on warrant after the
defendants had submitted to the jurisdiction of the commissioner
were unnecessary, and the fees charged therefor in the amount of
$222 will be recharged to the commissioner.

(A-3420)

MODIFICATION OF LEAVE WITHOUT PAY TO SICK LEAVE—
INTERIOR DEPARTMENT

An employee of the Interior Department who is absent at the end of the
calendar year without pay and continues absent at the beginning of next
year is not, under the regulations of that department, entitled to annual
or sick leave on the new year’s allowance until return to duty for an
aggregate of 30 days; thereafter the leave without pay previously taken
in that year may be modified to sick or annual leave to the extent that
credit for such sick or annual leave is earned in that year and when so
modified the employee is entitled to pay therefor.

Leave without pay granted a temporary employee of the Interior Department
may, under the regulations of that department, be changed to annual
leave, if his appointment is made permanent in the same calendar year,

. and payment therefor is then authorized.

Aclt;rzlg Comptroller General Ginn to the Secretary of the Interior, July 18,

I have your letter of May 23, 1924, requesting review of settle-
ment 016332, dated April 4, 1924, in which was disallowed the claim
of Fred N. Stone, an examiner in the Patent Office, for $25.18,
being pay for three days’ sick leave.

It appears that the claimant on account of illness had exhausted
all his leave for the year 1922 and was in a nonpay status from
January 1 to February 4, and from February 7 to June 30, 1923.
On July 1, 1923, he returned to duty and was absent on sick leave
from August 13 to 15, 1923, three days, and again absent sick from
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August 20 to 28, 1923, nine days, which latter period was charged
to leave without pay.
- The act of March 15, 1898, 30 Stat. 316, authorizes the heads of
departments under such regulations as they may prescribe to grant
not to exceed 30 days’ leave with pay in any year, known as annual
leave, and also not more than 30 days’ sick leave in any year.

Rule 54 of the regulations of the Interior Department governing
leave of absence provides:

An employee who is absent at the end of the year without pay and con-
tinues absent at the beginning of the next year is not entitled to annual or
sick leave on the new year’s allowance until return to duty for an aggregate

of thirty days; thereafter leave of absence with pay from January 1 is
permissible.

At the end of the calendar year 1923 the nine days’ leave without
pay, taken by claimant from August 20 to 28, was modified to sick
leave and he was paid therefor. That period, together with the
three days’ sick leave granted claimant from August 13 to 15 made
a total of 12 days’ sick leave granted claimant on account of his
services from July 1 to December 31, 1923. During the latter period
claimant earned 15 days’ sick leave and might have been granted
3 days’ sick leave in addition to what was actually granted and
the present claim is for pay for 3 days’ sick leave that might have
been granted under rule 54, supra, in place of 3 days taken without
pay prior to July 1, 1923. In other words, the employee claims the
benefit of rule 54 for the balance of sick leave earned by him in
addition to the nine days previously modified from leave without
pay to sick leave.

This case differs from the cases in which pay is denied for leave
not granted or taken during the year in which it was earned. In
the instant case leave without pay was granted and in accordance
with regulations subsequently was modified to sick leave.

Upon review $25.18 is certified due claimant. See 4 MS. Comp.
Gen. 774; 12 Comp. Dec. 398; 13 id. 347.

In your letter you also request decision whether a clerk who was
absent on leave without pay from January 1 to 5, 1924, returned
to duty on January 7, 1924, and has proved her illness from January
1 to 5, 1924, may have the leave without pay modified to sick leave
and be paid therefor under rule 54, the employee having served
more than 30 days after return to duty. You are advised that I
see no legal objection to such action if given proper administrative
approval.

Under rule 13 of leave regulations of the Interior Department
temporary employees are not allowed leave with pay for the first
two months of service. It has been the practice to allow an em-
ployee who is made permanent within the same calendar year leave
from day of entering the service as temporary employee and reim-
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bursement for leave charged without pay during the temporary
service. You request to be advised whether there is any distinction
to be made between this and the other cases herein decided. The
practice followed represents the department’s construction of the
leave regulations, and such construction has been acquiesced in by
the accounting officers. You are advised that the practice in ques-
tion does not contravene any provision of the leave laws and I see
no good reason for changing it.

(A-4118)

HONORABLE DISCHARGE GRATUITY—FORFEITURE BY COURT-
MARTIAL SENTENCE

The honorable discharge gratuity which accrued under the act of May 11, 1908,
35 Stat. 110, to a soldier upon reenlistment, is an * allowance ” within the
meaning of a court-martial sentence forfeiting all pay and allowances due
or to become due, and if unpaid is forfeited by such sentence.

Decision by Acting Comptroller General Ginn, July 18, 1924:

Harry L. Ingram has requested review of settlement No. W-895135,
dated May 21, 1923, wherein was disallowed his claim for the reenlist-
ment bonus of three months’ pay upon reenlistment in the Army
October 8, 1919.

It appears that the claimant entered the military service on Sep-
tember 30, 1915, as a private, Troop F, Ninth Cavalry, and served
continuously as a private until October 7, 1919, when he was hon-
orably discharged. He reenlisted on October 8, 1919, for three years,
and was honorably discharged for the convenience of the Govern-
ment March 23, 1922. It further appears that claimant was tried
by general court-martial for violation of the ninety-fourth article of
war and sentenced by Order No. 468, headquarters Southern De-
partment, dated June 7, 1920, to serve one year in the United States
Disciplinary Barracks, Fort Leavenworth, Kans., and to forfeit all -
pay and allowances due or to become due while under confinement.
The unexecuted portion of the sentence was remitted and claimant
honorably restored to duty March 23, 1921. The claim for reenlist-
ment bonus was disallowed for the reason that it was forfeited by
the court-martial sentence.

The act of May 11, 1908, 35 Stat. 110, provides:

That hereafter any private soldier, musician or trumpeter honorably dis-
charged at the termination of his first enlistment period who reenlists within
three months of the dabte of said discharge shall, upon such reenlistment, re-
ceive an amount equal to three months’ pay at the rate he was receiving at the
time of his discharge.

The enlistment period of active service was four years under the
act of August 24, 1912, 37 Stat. 590, which was in force at the time

of claimant’s original enlistment. By section 7 of the act of May 18,
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1917, 40 Stat. 81, all enlistments in the Army were continued in force
during the emergency. Claimant passed into his second enlistment
period September 30, 1919, being the next day after he completed his
first enlistment period of four years, and upon reenlistment of Octo-
ber 8, 1919, he was immediately entitled to the reenlistment bonus in
an amount equal to three months’ pay of the grade of private held by
him on September 29, 1919, 26 Comp. Dec. 715; 27 id. 40. The pay-
ment of such bonus was not made to claimant prior to the time that
he was sentenced to forfeit “ all pay and allowances” due or to be-
come due. It is for determination whether the reenlistment bonus
was within the term “ pay and allowances” and forfeited by the
court-martial sentence. A court-martial sentence is penal and must
be strictly construed; only such emoluments as are within the de-
sceriptive term “ pay and allowances ” are forfeited in this case. 16
Comp. Dec. 439 ; 22 7d. 470.

The case of Landers v. United States, 92 U. S. 77, was a claim
for pay and bounty between sentence to forfeit all pay and allow-
ances and a subsequent honorable discharge. The ¢laimant had
recovered judgment in the Court of Claims and the United States
prosecuted the appeal. In the opinion of the Supreme Court it is
said :

The bounty which the petitioner claimed was included in the allowances
forfeited. Under the term “ allowances,” everything was embraced which
could be recovered from the Government by the soldier in consideration of
his enlistment and services, except the stipulated monthly compensation des-
ignated as pay. This is substantially the conclusion reached by the late
Attorney General, Mr. Hoar, after full consideration of the statutes bearing
upon the question (Opinions of Attorneys General, vol. xiii, pp. 198, 199) ;

and such, we are informed, has been the uniform ruling of the War Depart-
ment.

Whether, therefore, the amount payable under the act of May 11,
1908, be termed a bounty for enlisting or a gratuity, it was one of
the items “ which could be recovered from the Government by the
soldier in consideration of his enlistment and service,” and is in-
cluded in the term allowances under the Landers decision, and was
forfeited by the court-martial sentence forfeiting all pay and allow-
ances due at date of promulgation of sentence. 3 Comp. Dec. 676

On review of the matter the settlement is sustained.

(A-1628)

NAVY PAY—LONGEVITY—SERVICE AS INTERNE IN PUBLIC
HEALTH SERVICE HOSPITAL

Service as an interne in a Public Health Service hospital is civilian service and
not such service as the acts of May 18, 1920, 41 Stat. 604, and June 10,
1922, 42 Stat. 627, authorize to be counted for longevity pay purposes by -
officers of the Navy. 27 Comp. Dec. 549 overruled; 1 Comp. Gen. 246
modified.
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Decision by Acting Comptroller General Ginn, July 18, 1924:

There is for consideration the question as to whether E. L. Woods,
lieutenant commander (M. C.), United States Navy, is entitled to
credit for service as interne in the Public Health Service from
October 6, 1904, to August 15, 1905, 10 months and 10 days, in com-
puting his pay under section 11 of the act of May 18, 1920, 41 Stat.
604, and in computing his pay and allowances under the act of June
10, 1922, 42 Stat. 625, 627.

It appears that claimant was appointed an interne in the Public
Health Service for duty at New York, N. Y., October 6, 1904, and
resigned effective August 15, 1905. He was appointed an assistant
surgeon in the Navy from October 14, 1905, accepted the appoint-
ment and executed the required oath of office on October 19, 1905,
and has continuously served in the Navy since that date. He held
the temporary rank of commander from May 18, 1920, to December
31, 1921, when he reverted to his permanent rank of lieutenant com-
mander.

Section 11 of the act of May 18, 1920, 41 Stat. 604, provides:

That hereafter longevity pay for officers in the Army, Navy, Marine Corps,
Coast Guard, Public Health Service, and Coast and Geodetic Survey shall be
based on the total of all service in any or all of said services.

The act of June 10, 1922, 42 Stat. 627, provides:

Tor officers appointed on and after July 1, 1922, no service shall be counted
for purposes of pay except active commissioned service under a Federal ap-
pointment and commissioned service in the National Guard when called out by
order of the President. For oflicers in the service on June 30, 1922, there
shall be included in the computation all service which is now counted in com-
puting longevity pay, and service as a contract surgeon serving full time;
and also 75 per centum of all other periods of time during which they have
held commissions as officers of the Organized Militia between January 21,
1903, and July 1, 1916, or of the National Guard, the Naval Militia, or the
National Naval Volunteers since June 3, 1916, and service as a contract sur-
geon serving full time, shall be included in the computation.

The question presented is whether said service as interne in the
Public Health Service is service in the Public Health Service within
the meaning of section 11 of the act of May 18, 1920. _

At the time of the enactment of the act of May 18, 1920, the Pub-
lic Health Service consisted of commissioned medical officers whose
pay and designations were fixed by law, and civil employees whose
compensation was fixed either by regulation or by the Secretary of
the Treasury. Act of August 14, 1912, 37 Stat. 309; Regulations,
United States Public Health Service, 1913. Internes are not com-
missioned officers, but come in the class of civil employees in regard
to whose compensation paragraph 85 of said regulations provides:

~ The compensation of internes shall be fixed by the Secretary of the Treasury,
and in addition they shall be entitled to quarters (one room), subsistence, and
laundry.

By section 4 of the act of July 1, 1902, 32 Stat. 712, the Presi-
dent was authorized, in his discretion, to utilize the Public Health
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and Marine Hospital Service, now Public Health Service, in times
of threatened or actual war to such extent and in such manner as
shall in his judgment promote the public interest.

Paragraph 5 of the Public Health Service Regulations of 1913
provides that the commissioned officers of that service shall rank
relatively with and after commissioned officers of the Revenue Cut-
. ter Service (Coast Guard), and commissioned officers of the latter
service rank with commissioned officers of the Army and Navy.
Act of April 12, 1902, 32 Stat. 100; act of April 16, 1908, 35 Stat.
61; act of January 28, 1915, 38 Stat. 800. This relative rank was
apparently recognized by Congress in the act of August 14, 1912,
37 Stat. 309, by providing the same rates of base pay and longevity
increase for each five years’ service for commissioned officers of the
Public Health Service as had been provided for commissioned
officers of the Army and Navy of corresponding rank and length
of service. See also act of May 18, 1920, 41 Stat. 601; act of June
10, 1922, 42 Stat. 625.

The pay of the officers and other employees of the Public Health
Service below the commissioned grades has not been placed on a
parity with the noncommissioned officers or enlisted men of the
military services. The act of May 18, 1920, entitled “An act to in-
crease the efficiency of the commissioned and enlisted personnel of the
Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Sur-
vey, and Public Health Service,” increased the pay of the commis-
sioned officers of the Army, Navy, Marine Corps, and Public Health
Service, of the warrant officers of the Navy, and of the enlisted men
of the Army, Marine Corps, and Navy, and assimilated the pay and
allowances of the commissioned officers of the Coast and Geodetic
Survey and the commissioned officers, warrant officers, and enlisted
men of the Coast Guard to those of corresponding grades or ratings
and length of service in the Navy and contained the above provision
relative to counting the total of all service in any or all of said
services for the purpose of computing longevity pay of the officers.
In the statement of the managers on the part of the House in the
conference report (L. Rept. No. 948) on the amendments of the
Senate to the bill H. R. 11927, it was stated, in part, as follows:

" The bill as agreed upon places all of the military or quasi military services
of the Government on a similar basis as regards rates of pay. * * *

Section 1 of the bill as agreed upon provides specific increases in the pay

of commissioned officers. * *

Section 11 * * * contains a proviso placing all the services on an
equality in the matter of computation of longevity or service pay.

It will be noted that so far as the Public Health Service is con-
cerned the said act dealt only with the pay of the commissioned
officers, and this is also true with respect to the act of June 10, 1922.



DECISIONS OF THE COMPTROLLER GENERAL 76

The Public Health Service is not a part of the military forces
of the Nation, but is a part of the civil government. 27 Comp. Dec.
153. The commissioned officers thereof, however, have relative rank
and receive the same pay as the commissioned officers in the military
services and to that extent have a quasi military status.

Prior to the act of May 18, 1920, officers of the Army, Navy, and
Marine Corps were authorized to count in computing longevity pay
all prior military service rendered in the Army, Navy, and Marine
Corps, as distinguished from civilian service. Act May 13, 1908,
35 Stat. 128; act of June 30, 1882, 22 Stat. 118, United States v.
Morton, 112 U. S. 1; United States v. La Tourrette, 151 U. S. 572;
Schreiner v. United States, 43 Ct. Cls. 480.

As the act of May 18, 1920, deals only with the pay of persons
having a military or quasi military status it would seem that the in-
tendment of the longevity provision of section 11 therein was to
authorize the counting of only military or quasi military service as
distinguished from service as a civilian; especially in view of the
prior legislation on the subject.

It is not to be presumed that Congress intended to authorize the
commissioned officers of the military services to count for longevity
pay purposes prior service as a civilian in the Public Health Service
or the Coast and Geodetic Survey while the right to count such ser-
vice in other branches of the Government service is denied.

It is concluded that service as interne in the Public Health
Service is not service in the Public Health Service within the
meaning of said act of May 18, 1920, and therefore can not be
counted in computing the longevity pay of an officer of the Navy
under the act of May 18, 1920, or the pay and allowances of such
officer under the act of June 10, 1922. See in this connection
2 Comp. Gen. 350.

It was held by a former Comptroller of the Treasury that the
word “service” in the provision of the regulations of the Marine
Hospital Service that. additional compensation shall be allowed
commissioned officers above the rank of assistant surgeon “ for each
five years’ service” means not only commissioned but other service
in the Marine Hospital Service, including service as hospital stew-
ards, acting assistant surgeons, and as internes. 6 Comp. Dec. 508;
9 id. 314.

The said decisions related to a period of time before commis-
sioned officers of the Public Health Service were given a quasi
military status. It does not follow, however, that officers in the
other services mentioned in the act of May 18, 1920, are entitled
to count such civilian service under that act. In 27 Comp. Dec.
549, it was held that an Army officer was entitled under said sec-
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tion 11 of the act of May 18, 1920, to count prior service as deck
officer in the Coast and Geodetic Survey, a grade below that of
commissioned officer. Although not stated, the apparent reason for
this holding was that service as deck officer was service in the Coast
and Geodetic Survey, and therefore ‘came within the letter of the
law. While said holding is in accordance with the letter of the
law, it is apparent that it does not come within the spirit and reason
of the law. The said decision will, therefore, not be followed here-
after. The decision 'in 1 Comp. Gen. 246 is modified to conform
with the views herein expressed.

(A-3641)
EMERGENCY MEDICAL TREATMENT—VETERANS’ BUREAU

The regulations of the Veterans’ Bureau prescribing rates allowable to private
physicians for authorized medical treatment to its beneficiaries are not
applicable to claims of beneficiaries for amounts paid for emergency
medical treatment when not in excess of the reasonable value of the
services administratively approved by the director of the bureau. (Modi-
fied by 4 Comp. Gen. 480.)

Acting Comptroller General Ginn to Wm. H. Holmes, disbursing clerk, United
States Veterans’ Bureau, July 19, 1924:

I have your letter of June 24, 1924, requesting decision whether
payment is authorized of a voucher in favor of Albert Stein for
reimbursement of amounts paid by him for medical treatment pro-
cured by him in an emergency.

It appears that Stein is a beneficiary patient of the Veterans’
Bureau, his disability being diagnosed as psychoneurosis, neuras-
thenia, hysterical trend; that he had frequently complained to the
bureau physicians about his stomach, and especially about his vom-
iting ; that as these conditions were attributed by said physicians to
the patient’s neurological condition, they would not give him treat-
ment for the stomach; that he became seriously ill and was taken
by his family to a private hospital and operated on for gastric
ulcer; and that he paid and claimed reimbursement for the charges
for the operation and expenses incidental thereto.

The items here in question are the amounts of the charges for the
the aneesthetic, consultation, and nursing, which were in excess of
the rates fixed by the schedule of fees for such services allowed by
General Order 162a of the Veterans’ Bureau in effect at the time the
expenses under consideration were incurred.

The voucher bears the notation in-connection with administrative
approval thereof that General Orders 162 and 162a “are hereby
specially waived.” General Order 162a is the regulation of the
Veterans’ Bureau fixing the amounts of various fees that will be
approved for the items of expenses named. You state that there is
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a question in your mind whether the orders prescribing maximum
fees may be retroactively waived. The question as to retroactive
waiver need not be considered in this case, for the reason that the
orders or regulations referred to relative to allowances made by the
bureau to private physicians who claim pay for services performed
for beneficiaries of the bureau are not applicable to a claim for
reimbursement of amounts paid by a beneficiary for emergency
treatment.

Since the director of the bureau has approved the voucher for
payment and the charges appear to be reasonable you are advised
that payment of the voucher is authorized if it is correct in all other
respects.

(A-3958)

CLASSIFICATION OF CIVILIAN EMPLOYEES—INCREASES OF COM-
PENSATION WITHIN GRADE

The filling of any vacancy, whether previously filled or not, either by promo-
tion, transfer, reinstatement, or new appointment, is prohibited by the
average compensation provision in the act of April 4, 1924, 43 Stat. 64,
unless it can be done within the proper average; i. e., any new adjust-
ments of salaries after the establishment of initial salaries on July 1, 1924,
under the provisions of the classification act, within the limitations of
available appropriations, must not violate the average provision.

The compensation of an employee may be increased from the minimum to the
maximum rate in the same grade, if the proper average is maintained and
he has attained the required efficiency rating, by one administrative action
constituting in effect a series of promotions simultaneously effective.

Where there is only one employee in a grade no comparative efficiency rating
can be made, and if the employee is determined administratively to have
attained the proper efficiency, his compensation may be fixed at any rate
of pay within his grade.

Acting Comptroller General Ginn to the Secretary of the Treasury, July 19,
1924:

I have your letter of July 11, 1924, requesting decision of two
questions, as follows:

Your opinion is desired on the following questions:

1. Does the appropriation act for the Treasury and Post Office Departments
for the fiscal year ending June 30, 1925, and for other purposes, prohibit the
reinstatement or transfer and appointment of an employee above the minimum
salary in a grade, when such reinstatement or transfer will cause the average
salary of the total number of employees in the grade to exceed the average
of the compensation rates specified for the grade?

2. When there is but one employee allocated to a grade in an appropriation
unit, may the salary of such employee be increased to any rate up to the
maximum of the grade by one promotion, or does section 7 of the classification
act limit an increase to the next rate within the salary range of the grade?

The act referred to in the submission, act of April 4, 1924, 43 Stat.
64, provides as follows:

* * * DProvided, That in expending appropriations or portions of appro-
priations, contained in this Act, for the payment for personal services in the
District of Columbia ih accordance with * The Classification Act of 1923,” the



78 DECISIONS OF THE COMPTROLLER GENERAL

average of the salaries of the total number of persons under any grade or class
thereof in any bureau, office, or other appropriation unit, shall not at any
time exceed the average of the compensation rates specified for the grade by
such Act; Provided, That this restriction shall not apply (1) to grades, 1, 2,
3, and 4 of the clerical-mechanical service, or (2) to require the reduction in
salary of any person whose compensation is fixed, as of July 1, 1924, in accord-
ance with the rules of section 6 of such Act, or (38) to prevent the payment of
a salary under any grade at a rate higher than the maximum rate of the
grade when such higher rate is permitted by ¢ The Classification Act of 1923,”
and is specifically authorized by other law.

Question 1 is stated in general terms and appears to be answered
in decision of June 26, 1924, 3 Comp. Gen. 1001, under question 2,
as follows:

* * * The filling of any vacancy, whether previously filled or not, either
by promotion, transfer, reinstatement, or new appointment, would be pro-
hibited unless it can be dome within the proper average. In other words,
any new adjustments of salaries after the establishment of initial salaries
on July 1, 1924, under the provisions of the classification act, within the limi-
tations of the available appropriations, must not violate the average pro-
vision.

There appears no reason for any amendment of the former de-
cision as stated in such general terms.

Section 7 of the classification act of 1923, 42 Stat. 1490, provides in
part as follows:

Increases in compensation shall be allowed upon the attainment and main-

tenance of the appropriate eﬂic1ency ratings, to the next higher rate within
the salary range of the grade *

Section 9 provides that the Personnel Classification Board shall
establish a system of efficiency ratings on which is to be based
changes in rates of pay within the grade by promotion or demotion,
and the heads of departments are required to rate in accordance
with such system of efficiency each employee under his control or
direction. This general requirement for rating relates equally to
one person in a grade as it does to more than one person in the grade.
It is assumed that a higher rating of efficiency must be attained
for each rate of pay within the grade. In considering an employee
for an increase in compensation within the range authorized for his
grade his efficiency is for comparison with each employee receiv-
ing the same rate of compensation within the grade, and the classifi-
cation act contemplates an increase in compensation to the next
higher rate when the proper efficiency is attained. There exists
no time limit within which the employee may be again considered
for promotion upon comparison of his efficiency rating with those
employees receiving the rate of compensation to which he has al-
ready been promoted, and a series of such promotions from the
minimum to the maximum of the grade may be made simultaneously
if the proper average is maintained and appropriation has been
provided therefor.

Any increase of compensation as a result of such comparative
efficiency rating through more than one rate in a grade, while in
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effect constituting a series of increases “to the next higher rate
within the salary range of the grade,” may be accomplished by one
administrative action, no oath being required.

Where there is only one in a grade no comparative efficiency rating
may be made; and if the employee is determined administratively to
have attained the proper efficiency, his compensation may be fixed
at any rate of pay within his grade.

(A—4015)

CLASSIFICATION OF CIVILIAN EMPLOYEES—TRANSFERS
BETWEEN GRADES

Any new adjustment of salaries by transfer, reinstatements, etc., in a grade
in which the average has already been exceeded due to the exceptions
expressed in the average provision of the appropriation act, must tend
to reduce the average, and to that end all such transfers, reinstatements,
ete., must be made at the minimum salary of the grade.

Acting Comptroller General Ginr to the Secretary of the Treasury, July 19,
1924: -

I have your letter of July 15, 1924, as follows:

The Surgeon General of the U. S. Public Health Bureau has recommended
the transfer of a bookkeeper at $1,680 per annum, CAF 3, in the War Depart-
ment to bookkeeper at $2,000 per annum, CAF-5, in the Public Health Bureau,
in a position which was vacated by the resignation since July 1, 1924, of an
employee who was receiving $2,300 per annum, the average of the salaries
of the total number of persons in said grade in the Public Health Bureau
being in excess of the average of the compensation rates specified for said
grade.

Your opinion is requested as to whether such transfer would be in viola-
tion of the classification act of 1923. Would your answer be the same if the
resignation was from a position at the minimum salary?

Section 10 of the classification act of 1923, 42 Stat. 1491, pro-
vides as follows:

That, subject to such rules and regulations as the President may from
time to time prescribe, and regardless of the department or independent estab-
lishment in which the position is located, an employee may be transferred
from a position in one grade to a vacant position within the same grade at
the same rate of compensation, or promoted to a vacant position in a higher
grade at a higher rate of compensation, in accordance with civil service rules,
any provision of existing statutes to the contrary notwithstanding: Provided,
That nothing herein shall be construed to authorize or permit the transfer of
an employee of the United States to a position under the municipal govern-
ment of the District of Columbia, or an employee of the municipal government
of the District of Columbia to a position under the United States.

The act of April 4, 1924, 43 Stat. 64, in which appropriations for
the Public Health Service are made, provides as follows:

* * * Provided, That in expending appropriations or portions of appro-
priations, contained in this Act, for the payment for personal services in the
District of Columbia in accordance with “ The Classification Act of 1923,” the
average of the salaries of the total number of persons under any grade or class
thereof in any bureau, office, or other appropriation unit, shall not at any time
exceed the average of the compensation rates specified for the grade by such
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Act: Provided, That this restriction shall not apply (1) to grades 1, 2, 3, and
4 of the clerical-mechanical service, or (2) to require the reduction in salary
of any person whose compensation is fixed, as of July 1, 1924, in accordance
with the rules of section 6 of such Act, or (3) to prevent the payment of a
salary under any grade at a rate higher than the maximum rate of the grade
when such higher rate is permitted by “ The Classification Act of 1923,” and is
specifically authorized by other law.

This provision was enacted subsequent to the classification act
and therefore any provision appearing in the classification act in
conflict with this provision with reference to average is rendered
ineffective thereby to the extent that it is in conflict with the said
average provision. Therefore transfers authorized under section
10 of the classification act may be made only when they may be
accomplished without violation of the average provision.

Section 10 of the classification act authorizes transfers “to a
vacant position in a higher grade at a higher rate of compensation.”
But thts may not be accomplished if it is proposed to pay the em-
ployee transferred a rate of compensation which will violate the
average provision. It is assumed that the present excess in the grade
is due to the exceptions made by the average provision itself. It was
held in decision of June 26, 1924, to the Civil Service Commission,
8 Comp. Gen. 1001, that in fixing the initial salaries on July 1, 1924,
these excepted salaries might be eliminated in determining the
average. But it was also held in said decision that any new ad-
justments of salaries after the establishment of the initial salaries
must not violate the average provision. The transfer contemplated
in this case involves a new adjustment after July 1, 1924; therefore
the salary of all persons in the grade, including those who were
excepted in the allocation, must be considered in determining whether
the transfer will violate the average provision.

Clearly it was not the intent of Congress that all appointments in
or transfers to a grade must cease on and after July 1 if the average
of the grade has already been exceeded. Considering the transfer
provision in connection with the average provision, the rule will
be that any new adjustment of salaries by transfer, reinstatements,
etc., in a grade in which the average has already been exceeded due
to the exceptions expressed in the average provision of the appro-
priation act, must tend to reduce the excess average so that eventually
the average will not be exceeded, and this can be accomplished most
expeditiously by requiring the transfers, reinstatements, ete., to be

“at the minimum rate of salary of the grade.

Accordingly, in the case submitted the transfer to the Public Health
Service of the bookkeeper at a salary of $2,000 is not authorized,
but under the rule above stated the transfer may be made only at the
minimum salary of the grade, viz, $1,860.
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If the transfer is to fill a vacancy caused by a resignation from a
position at the minimum salary of the grade and the average of the
grade is exceeded, the transfer would be authorized at the minimum
sal’ary.

(A-8752)
IMMIGRATION VISAS

Immigrants desiring to enter the United States on and after July 1, 1924,

. may not exchange without cost unused and unexpired visaed passports,
issued under the prior laws for the *“immigration visas” required by the
act of May 26, 1924, 43 Stat. 153, but must pay the $9 fee required for
immigration visas by the act.

Acting Comptroller General Ginn to the Secretary of State, July 19, 1924:
I have your letter of June 80, 1924, requesting decision whether
immigration visas under the provisions of the immigration act- of
1924 may be issued gratuitously to bearers of unused and unexpired
visas of passports issued under laws in force prior to July 1, 1924.

The act of June 4, 1920, 41 Stat. 750, in force prior to July 1,
1924, provided as follows:

SeEcTION 2. From and after the 1st day of July, 1920, there shall be collected
and paid into the Treasury of the United States quarterly a fee of $1 for
executing each application of an alien for a visé and $9 for each visé of the
passport of an alien: * .

SEc. 3. The validity of a passport or visé shall be limited to two years,

unless the Secretary of State shall by regulation limit the validity of such
passport or visé to a shorter period.

Section 2 of the immigration act of 1924, dated May 26, 1924,
43 Stat. 153, effective July 1, 1924, provides for issuance of “im-
migration visas” under certain conditions therein expressed. Par-
agraph (c) of that section provides: “ The validity of an immigra-
tion visa shall expire at the end of such period, specified in the
immigration visa, not exceeding four months, as shall be by regula-
tions prescribed.” Paragraph (h) of the same section provides as
follows:

A fee of $9 shall be charged for the issuance of each immigration visa, which
shall be covered into the Treasury as miscellaneous receipts.

You state that visas of passports granted prior to July 1, 1924,
were as a rule valid for one year; that in most of the cases the fees
collected therefor have been covered into the Treasury; and that
under the provisions of the immigration act of 1924 owners of the
visaed passports coming to the United States on and after July 1,
1924, unless they belong to the limited classes specified in section. 3
of that act as not being “immigrants,” will be required to obtain
additional documents known as “ immigration visas,”
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The provision of the act of May 26 requiring the immigration
visas did not take effect until July 1, 1924; that is to say, any im-
migrant who on May 26, 1924, held a visa, which prior to that date
would entitle him to enter the United States could have entered the
United States thereon at any time prior to July 1, 1924, without an
immigration visa such as is required under the said act of May 26,
1924. It is reasonable to assume that if any other concessions to
holders of visas theretofore issued had been intended they would
have been made in the act.

For the issuance of the immigration visas required on and after
July 1, 1924, the statute specifically directs that a charge of $9 be
made. This provision is mandatory and makes no exception, nor
does it authorize crediting the holder of an unused and unexpired
visaed passport issued under laws in force prior to July 1, 1924,
with any portion of the fee charged therefor.

Any relief to holders of unused and unexpired visaed passports,
in so far as any refund or credit to them may be concerned, is a
matter for the attention of Congress.

Your question is answered in the negative.

(A-3925)

ARMY PAY—LONGEVITY—REENLISTMENT GRATUITY—PHILIP-
PINE SCOUT SERVICE

Service as an enlisted man in the Philippine Scouts is service in a military
capacity in the Army, and an enlisted man of the Regular Army is entitled
to count prior service in the Philippine Scouts for longevity increase of pay
under the act of June 10, 1922, 42 Stat. 629.

Service as an enlisted man in the Philippine Scouts, while in a broad sense
service in the Army and counted for longevity increase in subsequent en-
listments in the Regular Army, is not service in the Regular Army, and an
enlistment in the Regular Army following discharge from the Philippine
Scouts is not a reenlistment and does not entitle the soldier to the gratuity
provided by the act of June 10, 1922, for reenlistments.

Acting Comptroller General Ginn to the Secretary of War, July 19, 1924:

There was received July 10, 1924, your request for decision as
to whether Ramon Rojo, private, first class, specialist, third class,
service company, Twenty-seventh Infantry, is entitled to the enlist-
ment allowance provided by the act of June 10, 1922, 42 Stat. 629,
and to count prior service in the Philippine Scouts for increase of
pay- . . .

It is stated that the soldier has had service as follows:

Company I, 1st Philippine Infantry, July 6, 1916, to July 5, 1920; service
company, 45th Infantry (P. S.), August 17, 1920, to August 16, 1923.

Enlisted in the Regular Army August 18, 1923, at Manila, P. I, for three
years; transferred Sept. 24, 1923, to Fort McDowell, Calif., for assignment to

Hawaiian Department; arrived in Hawaiian Department November 26, 1923,
and assigned to service company, 27th Infantry, December 8, 1923,
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The act of June 10, 1922, 42 Stat. 629, provides:

Sec. 9. * * * Commencing July 1, 1922, warrant officers of the Army
* * * jncluding warrant officers of the Army Mine Planter Service and en-
listed men of the Army * * * shall receive, as a permanent addition to
their pay, an increase of 5 per centum of their base pay for each four years of
service in any of the services mentioned in the title of this act not to exceed 25
per centum. On and after July 1, 1922, an enlistment allowance equal to $50,
multiplied by the number of years served in the enlistment period from which
he has last been discharged, shall be paid to every honorably discharged
enlisted man of the first three grades who reenlists within a period of three
months from the date of his discharge, and an enlistment allowance of $25, mul-
tiplied by the number of years served in the enlistment period from which he
has last been discharged, shall be paid to every honorably discharged enlisted
man of the other grades who reenlists within a period of three months from
the date of his discharge.

Section 36 of the act of February 2, 1901, 81 Stat. 757, authorized
the President to enlist natives of the Philippine Islands in organi-
zations to be known as scouts for service in the Army. The Philip-
pine Scouts are a part of the Regular Army, existing by virtue of
and subject to the limitations of special statutes. 3 Comp. Gen. 135.

What service with the Army may be counted for the purpose of
longevity increase of pay has been the subject of numerous decisions,
both of the accounting officers and the courts. It seems to be settled
that under a statute broadly providing for a percentage increase of
pay “for service in the Army” (there being no limiting statutes
otherwise applicable; for example, sec. 6, act of August 24, 1912,
37 Stat. 594) any service in a military capacity is to be included, as
distinguished from service rendered as a civilian accompanying the
Army, whether serving by appointment or under contract. See
United States v. Morton, 112 U. S. 1; Hendee v. United States, 124
U. S. 3809; 27 Comp. Dec. 289; 2 Comp. Gen. 350. Service as an
enlisted man in the Philippine Scouts is service in a military capac-
ity in the Army, and an enlisted man of the Regular Army is
entitled to count prior service in the Philippine Scouts for increase
of pay as provided in the act of June 10, 1922. 27 Comp. Dec. 309.

An enlistment in the Regular Army after service in the Philip-
pine Scouts is not a reenlistment, but an enlistment. While service
in the Philippine Scouts is service in the Army for the purpose of
longevity increase of pay under the existing statute, that service
was not in the Regular Army proper, but in an organization created
by specific and separate provision of law, existing separately and
distinct from the Regular Army and primarily for duty in the
Philippine Islands. From its creation it has had a separate provi-
sion for pay and has operated in a limited field. A reenlistment
bounty for enlistments in the Regular Army proper after honorable
discharge from the Philippine Scouts, when such bounty is not
payable for reenlistments in the Philippine Scouts, would encourage
enlistments in the Regular Army to the injury of recruiting for the
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Philippine Scouts. The provision for an enlistment allowance was
to secure reenlistments in the service from which discharged, not
to build up one service, branch, or component at the expense of
another. 2 Comp. Gen. 162, 163. That provision is not, therefore,
applicable to an enlistment in the Regular Army within three
months after honorable discharge from the Philippine Scouts.

The item of $75 reenlistment allowance is not authorized to be
paid. The item of pay, including longevity increase for Philippine
Scout service, if otherwise correct, may be paid.

(A-3105)

DOUBLE COMPENSATION—LABORER AND SPECIAL-DELIVERY
MESSENGER

The position of laborer in the custodian service, Treasury Department, with
compensation fixed by long-established practice, having the force of a
regulation, although not published as such, is separate and distinct from
that of special-delivery messenger in the Postal Service, the fees payable
for special delivery being also fixed by regulation, the holding of both
positions is not barred by section 1765, Revised Statutes, nor by the act
of May 10, 1916, 39 Stat. 120, fees for special-delivery service not being
salary within the meaning of the latter act.

Acting Comptroller General Ginn to the Secretary of the Treasury, July 19,

1924:

I received on May 29, 1924, your letter of May 23, 1924, stating
that Hiram G. Stebbins, laborer in the custodian service at Keokuk,
Towa, is also employed by the postmaster at Keokuk and paid fees
for the delivery of special-delivery letters and packages, such work
being done outside the regular hours of services as a laborer. You
request decision whether such dual employment is in violation of any
of the statutes relative to double compensatlon, etc.

It is understood that the pay of laborers in the custodian service
is fixed by departmental practice within certain limits, depending
upon the size of the building in which they are employed. While the
rates of pay are not set out in published regulations, yet the long-
continued practice has the force of a regulation, and it may properly
be said that the pay of laborers in the custodian service is fixed by
regulation. The pay of messengers for delivery of special-delivery
mail is fixed by section 868 of the Postal Laws and Regulations at
not to exceed 8 cents for each piece delivered or attempted to be
delivered.

Under the decision in the case of Seunders v. United States, 120
U. S. 126, sections 1764 and 1765, Revised Statutes, do not prohibit
payment of compensation to o.e person for services performed in
two distinct compatible employments the pay of each of which is
fixed by law or regulation. The two employments here under con-
siderution are distinct and the pay of each is fixed by regulation.
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The compensation for the service in delivery of special delivery
mail is in the nature of a fee, being a certain amount for each de-
livery. It has been held that fees are not salary within the meaning
of the act of May 10, 1916, 39 Stat. 120, as amended, which pro-
hibits payment to any person receiving more than one salary where
the combined amount of such salaries exceeds the rate of $2,000
per annum. See 2 Comp. Gen. 37.

You are advised that there appears to be no legal objection to
the stated arrangement under which a laborer in the custodian
service is employed, outside of his regular working hours as such,
to deliver special delivery mail on a fee basis at the rate fixed in
the Postal Laws and Regulations, it being understood that such em-
ployment does not interfere with the performance of the full number
of hours of service required under the position as laborer.

(A-3432)
PART-TIME EXAMINERS AND PHYSICIANS—VETERANS’ BUREAU

Attending specialists, part-time examiners, and part-time physicians, employed
by the Veterans’ Bureau for limited or special professional services to
the beneficiaries of the bureau, are not “ United States medical officers”
within the purview of the act of September 6, 1916, 39 Stat. 743, and are
not required to furnish medical treatment to beneficiaries under the em-
ployees’ compensation act.

Acting Comptroller General Ginn to the Director, United States Veterans’
Bureau, July 19, 1924:

I have your letter of June 11, 1924, requesting decision whether
attending specialists, part-time examiners, and part-time physicians
employed by the bureau are “ United States medical officers ” within
the meaning of section 9 of the employees’ compensation act of
September 7, 1916, 39 Stat. 743744, and are therefore under obliga-
tion to render services free of charge to beneficiaries under that act.

Your description of the employment of persons covered by your
submission is as follows:

The letters of appointment of these medical officers of the bureau, after
giving the appointees the titles above indicated, read precisely the same as
the appointment of other medical officers except that the words “part time”
are inserted in the letters of appointment. However, prior to such appoint-
ment there is a distinet understanding between the bureau and such persons
as to how much of their time they will give or how much time it is supposed
they will have to give to the service of the bureau. These conditions are con-
tained in the letters recommending the appointment of these persons. It is
distinctly understood that such persons retain the right to carry on their
private practice in so far as their practice does not conflict with their public
duties. They are paid a regular salary. They are employed to do special
work on a salary rather than a fee basis for two reasons, first, to avoid the
detail involved in paying for services on a fee basis, and, second, because it is
more economical to employ them on a salary rather than on a fee basis. The
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salary in each case is based upon consideration of the amount of money that
would be probably earned on a fee basis, a deduction being made for the regu-
larity of payments. In this way the services of skilled physicians are secured
which otherwise might not be available to the bureau. Such being the case,
these part-time physicians consider that it is unjust for them to be called
upon to render services so wholly beyond the scope of their agreement.

Section 9 of the act of September 7, 1916, cited, provides as.
follows:

That immediately after an injury sustained by an employee while in the
performance of his duty, whether or not disability has arisen, and for a reason-
able time thereafter, the United States shall furnish to such employee rea-
sonable medical, surgical, and hospital services and supplies unless he refuses
to accept them. Such services and supplies shall be furnished by United States
medical officers and hospitals, but where this is not practicable shall be
furnished by private physicians and hospitals designated or approved by the
commission and paid for from the employees’ compensation fund. If necessary
for the securing of proper medical, surgical, and hospital treatment, the
employee, in the discretion of the commission, may be furnished transportation
at the expense of the employees’ compensation fund.

It is believed that the proper definition of “ United States medical
officer ” as used in this statute is that of those whose professional
services are mainly to the Government under regular appointment
or contract of employment in any branch of the service. Those
employed by the Veterans’ Bureau under “special” contracts or
letters of appointment for limited or special professional services
to the beneficiaries of the bureau need not be classed as “ United
States medical officers ” within the meaning of the term as used in
this statute, and they would not be required to furnish medical
treatment to beneficiaries under the employees’ compensation act
unless there were some obligation in that respect expressed in the
special contract or letter of appointment.

Based on your statement of the character of employment of “ at-
tending specialists,” “ part-time examiners,” and “ part-time physi-
cians,” the question submitted is answered in the negative.

(A-2441)

TRAVELING EXPENSES—USE OF OWN AUTOMOBILE—INTERNAL
REVENUE

Charges for lubrication of a privately owned automobile when used for official
travel by the owner thereof may be reimbursed when identified with and
actually incurred as an incident to the particular travel

Decision by Acting Comptroller General Ginn, July 19, 1924:

Rex B. Goodcell, collector and special disbursing agent, Internal
Revenue Service, Los Angeles, Calif., by letter dated April 11, 1924,
requests review of settlement No. C-7596-Ti, dated March 4, 1924,
in which credit was disallowed for an item of $8 on voucher No.
1694 of the May, 1923, accounts, said item representing a charge
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for lubrication incident to the use of his own automobile in trav-
eling on official business from Los Angeles to San Francisco and
return, May 8 to 13, 1923.

In his reply to the original suspension of this item the collector
stated :

In the operation of my automobile I renew oil and grease regularly for
every thousand miles traveled and have made no claim for replacements nor
for expense of grease and oil currently, but have submitted these items after
having operated my car for at least a thousand miles traveling on Government
business. The expense seems to me to be entirely within the meaning of the
law, and I believe is a just claim for reimbursement of actual expenses
incurred, inasmuch as this expense was incurred while on official business,
and such expense for oil and grease is allowable under par. 12, section 1556,
Internal Revenue Manual.

‘In the request for review it is further stated:

This office believes your interpretation to be in error, and your attention
is invited to the fact that gasoline and oil are allowed as a proper charge
where a machine is used in connection with official business. It certainly can
not be said that lubrication does not come within the oil allowance or that it
is speculative in character and the amount charged is an estimate. Your at-
tention is invited to the fact that the amount claimed on Form 631 was ac-
companied by receipt showing payment.

I do not consider the charge for lubrication any more of a commuted rate
charge than the charge for gasoline, inasmuch as it is necessary to refill the
gasoline tank after traveling a given number of miles, and it might be con-
sidered a commuted rate charge on the same grounds. As the charge for
gasoline is not a commuted rate charge, neither would the charge for lubrica-
tion be, the only difference being that it is only necessary to have the car
lubricated approximately every one thousand miles.

As collector of internal revenue, I drive a Cadillac sedan approximately
one thousand miles each month in connection with my official duties. At
various times during the year I make a complete tour of my district, covering
approximately three thousand miles. It is only during such tours that I ever
ask for reimbursement for lubrication charges. These charges are just as
essential in connection with the operation of an automobile as is the charge
for gasoline. It is a charge in connection with transportation and in no case
represents an amount spent for repairs or upkeep of car.

Paragraph 12, of section 1556, of the Internal Revenue Manual,
provides:

Charges for use of own conveyance can not be allowed as a travel expense
in the accounts of any officer or employee. (20 Comp. Dec. 666, 696; 21 id.
219; 22 id. 325, 378; 74 MS. Comp. Dec. 652.) Charges for such necessary
incidental expenses incurred in connection with the use of own conveyance
as are readily ascertainable, as for gasoline, oil, or horse feed, used on trip,
can be allowed, but only to the extent of the actual cost thereof as evidenced
by vouchers. Charges which are speculative in character, such as repairs, can
not be allowed. A commuted rate charge can not be allowed in any case.
(21 Comp. Dec. 1; 74 MS. Comp. Dec. 653 ; 75 id. 81; 76 id. 98.)

To be an actual expense for use of own car in travel such ex-
pense must be identified with and actually be incurred as an incident
to the particular travel.

The voucher claiming reimbursement of travel expenses, of which
the sum in question is an item, shows that there was travel by own
auto from Los Angeles to San Francisco and return, May 8 to 13,
a distance stated as 926 miles, and the claim for the specified amount



88 DECISIONS OF THE COMPTROLLER GENERAL

is accompanied by receipt showing payment for lubrication. The
subvoucher is dated at San Francisco, May 10, and is an item of a
bill for $15.28, which includes labor and some small repair parts.
There appears nothing to question the reasonableness of the
charge or that it was not connected with the travel in question.
Upon review the item of $8 is allowed as a credit in the account.

(A-3567)

PRORATING LAUNDRY, CLEANING AND PRESSING CHARGES—
INTERNAL REVENUE

Subject to the statutory maximum of $5 per day for expenses of subsistence,
it is within the discretion of the Secretary of the Treasury to provide by
regulation for a maximum weekly allowance, and a proportionate maxi-
mum for fractional weeks, for expenses of laundry, cleaning and pressing
incurred by employees of the Bureau of Internal Revenue performing
official travel on an actual expense basis, and to authorize the division
of such expenses among the days of the week or fractional week accord-
ing as the amount of other expenses of subsistence on the respective days
is less than $5.

Acltsi’leg Comptroller General Ginn to the Secretary of the Treasury, July 19,

There was received your letter of June 8, 1924, requesting to be
advised if the proposed modification, therein set out, of the in-
ternal revenue regulations in regard to charges for laundering and
pressing clothes incurred by employees in a travel status is au-
thorized and also, in view of the circumstances shown, that there
be removed all suspensions and disallowances in disbursing officers’
accounts that have been based upon the construction by this office,
April 4, 1924, of the provision of the existing regulation in regard
to allowances for each day of a fractional week.

First you quote the present regulations, which read:

Charges for laundering, cleaning, and pressing clothes will be allowed in
amounts not to exceed an aggregate of $2.80 per week, provided the employee
submitting the claim was absent from his post of duty, in a traveling status
seven or more consecutive days during the month covered by his expense
voucher. The first seven days of a trip in a given month constitute the first
“laundering, cleaning, and pressin” week, and each subsequent week, or
fraction thereof, on the same trip, shall be considered in the “laundering.
cleaning, and pressing” period for which the employee will be entitled to
reimbursement for actual expenses incurred for laundering, cleaning, and
pressing clothes at the rate of not to exceed $2.80 per week, or 40 cents per
day for each day of fractional week. The expense of laundering, clean-
ing, and pressing clothes being cumulative and not actually incurred in one
day, the charge for a period, although it should be entered in the account
as of the date of payment, will be held to be distributable among the preced-
ing days of the period and allowed to the ‘extent that the expense for sub-
sistence, exclusive of laundering, cleaning, and pressing clothes on such days
is less than $5. Laundry slips, tailor checks, or receipted bills must support
all such charges, and must show the date of payment and the receipt of the
payee.
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After referring to decision of April 4, 1924, in which this office
construed these regulations to provide for allowance at the close of
a fractional week, where the total absence is more than seven days,
an amount for laundering, cleaning, and pressing, to the extent,
not exceeding 40 cents per day for each day of such period, that
expenses incurred for subsistence were less than the maximum of
$5, provided the amount expended for such items for said period
equaled or exceeded the rate of 40 cents per day for the period,
you state:

In this connection it may be stated that at the time of the adoption of the
regulation referred to it was not intended that the charges to be allowed for
laundry, etc., were to be restricted to 40¢ per day for a fractional part

- of a week. It was intended that such charges were to be allowed at the
rate of not to exceed as many sevenths of a weekly allowance of $2.80 as
there are number of days making up a fraction of a week. It was also in-
tended that the charges were to be distributable among the days comprising
the fraction of a week and be applied to any or all of them in which the
totals of other allowable subsistence charges were sufficiently below the $5.00
maximum as to absorb all or any part of a laundry, etc., expense not greater
in the aggregate amount than as many sevenths of $2.80 as there were number
of days involved. Since your decision is merely an interpretation of a phrase
in the regulation, the department is desirous of correcting and clarifying the
matter, and to that end the substitution of the following modified regulation
for the one hereinbefore quoted is contemplated:

“Charges for laundering, cleaning, and pressing clothes will be allowed
in amounts not to exceed an aggregate of $2.80 per week, provided the em-
ployee submitting the claim was absent from his post of duty, in a traveling
status, seven or more consecutive days during the month covered by his expense
voucher. The first seven days of a trip in a given month constitute the first
‘laundering, cleaning, and pressing’ week, and each subsequent week, or frac-
tion thereof, on the same trip, shall be considered in the ‘ laundering, cleaning,
and pressing ’ period for which the employee will be entitled to reimbursement
for actual expenses incurred for laundering, cleaning, and pressing clothes at
the rate of not to exceed $2.80 per week, or for a fraction of a week, at the rate
not to exceed as many sevenths of $2.80 as there are number of days com-
prising such fraction of a week. The expense of laundering, cleaning, and
pressing clothes being cumulative and not actually incurred in one day, the
charge for a period, although it should be entered in the account as of the date
of payment, will be held to be distributable among the preceding days of the
period and allowed to the extent that the expense for subsistence, exclusive of
laundering, cleaning, and pressing clothes on such days is less than $5. Il-
lustration for claiming laundry, pressing, and cleaning charges for seven or
more consecutive days: For 7 days (1 week) subsistence, other than laundry,
cleaning, and pressing, $4.75, $4.25, $5.00, $4.60, $4.10, $4.95, and $3.00.
Laundry, cleaning, and pressing expenses incurred, $3.75. Amounts dis-
tributable back which will be allowed 25¢, 75¢, nothing, 40¢, 90¢, 5¢, and 45¢ ;
total $2.80. For 8 days (8/7 week), subsistence, other than laundry, cleaning,
and pressing, $4.80, $5.00, and $2.10. Laundry, cleaning, and pressing ex-
penses incyrred $1.65. Amounts distributable back 20¢, nothing, $1.00; total
$1.20. Laundry slips, tailor checks, or receipted bills must support all such
charges and must show the date of payment.”

In order that there shall be no further question as to laundering, cleaning,
and pressing clothes allowances and the application thereof, it is respectfully
requested that you advise the department whether the proposed modification
of the regulation allowing laundry, etc., charges is in accord with your decision
of February 3, 1922, wherein you state that under proper travel regulations
the expense of laundering, cleaning,” and pressing clothes may be distributed
and charged against the maximum subsistence allowance for each day of a
preceding period. 1 Comp. Gen. 403.

Since the issuance of your memorandum A-24, dated April 4, 1924, the Gen-
eral Accounting Office, in the certificates of settlement issued against the ac-
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counts of disbursing officers of the Internal Revenue Service, has been setting
up suspensions where laundry, etc., charges have been allowed in amounts in
excess of 40¢ per day in cases of fractional parts of a week. As the regmla-
tions governing the matter were generally misconstrued throughout the Internal
Revenue Service, and the necessary steps have been taken to modify the regula-
tion to allow laundry, etec., charges as was originally intended under the old
regulation, it is respectfully requested that all such excess payments that have
li)een1 dilsallowed be reconsidered and allowed in view of the circumstances
nvolved.

In decision of February 3, 1922, 1 Comp. Gen. 403, it was stated,
with reference to the then existing regulations providing for allow-
ance of charges for laundering and pressing clothes in amounts not
to exceed $3 per week, with a provision that charges should not be
prorated over a number of days but should be charged as an expense
of the date on which delivered, that the proposed change in the "
amount of the aggregate maximum weekly allowance, reducing it
to $2.80, was a matter of administrative discretion and responsibility,
and that there was no legal objection to the regulation providing
for the distribution of the weekly allowance over the several days
of the weekly period. It was also stated in said decision that the
views therein expressed, in so far as approval of regulations was con-
cerned, were to be understood in a general sense, and that the legality
of any particular provision was for determination should it specifi-
cally come in question.

The proposed modification- of the present regulations consists in
omitting the phrase “ or 40 cents per day for each day of a frac-
tional week,” substituting therefor “or for a fraction of a week, at
the rate not to exceed as many sevenths of $2.80 as there are number
of days comprising such fraction of a week.” The modification sets
out also examples illustrating claims for laundering, pressing, and
cleaning, for seven or more consecutive days, with the apportion-
ment of charges allowable, varying according as the amount for
subsistence for each day for the period over which the charges are
distributable is less than the statutory maximum of $5, the maxi-
mum allowance for a period of seven days being limited to $2.80
and for a period of less than seven days to as many sevenths of
$2.80 as there are days comprised therein.

The regulation as modified provides for not to exceed a certain
amount for a full week, for a proportionate part thereof for a frac-
tion of a week, and for a practical procedure for the distribution
of the allowance over the several days of the period to which ap-
plicable. There appears no objection to the regulation as modified
and it is accordingly approved. See 1 Comp. Gen. 403; 2 id. 246.

With reference to your request that, in view of the circumstances
shown, all suspensions and disallowances in disbursing officers’ ac-
counts made on the basis of the decision of April 4, 1924, be re-
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moved, you are advised that the matter is now being reconsidered in
a review requested by the Acting Secretary in letter of June 10, 1924,
of disallowances in settlement No. C-10362, dated May 14, 1924, ac-
counts of John A. Kirk, special disbursing agent, Internal Revenue
Service.

(A-1985)

COMPENSATION—GOVERNMENT EMPLOYEES AS WITNESSES IN
THE DISTRICT OF COLUMBIA

Government employees, who in obedience to a subpceena or direction by proper
authority, appear as witnesses for the Government in court proceedings
in the District of Columbia, prosecuted in the name of the United States,
are entitled, under section 850, Revised Statutes, to their regular compen-
sation while absent from duty and to any actual and necessary expenses,
but are not entitled to any witness fees or mileage. If the proceedings
are conducted in the name of the District of Columbia the provisions of
section 850 are not applicable and employees acting as witnesses in such
cases are not entitled to their regular compensation while absent from
their place of duty unless entitled to and granted annual leave for that
purpose.

Acting Comptroller General Ginn to the Secretary of the Navy, July 19, 1924:
By your direction I have for decision the question, presented by
Commander G. M. Adee, United States Navy, whether employees
of the Navy Yard, Washington, D. C., summoned to appear before
courts in the District of Columbia as witnesses for the Government
are entitled to regular compensation in lieu of witness fees.
Forwarded with the request are three certificates of attendance
upon the police court. The certificates are in different forms and
signed by different officials, and information is requested whether
such certificates are in proper form and signed by the proper officials.
Section 850 of the Revised Statutes provides:

When any clerk or other officer of the United States is sent away from his
place of business as a witness for- the Government, his necessary expenses,
stated in items and sworn to, in going, returning, and attendance on the court,
shall be audited and paid; but no mileage or other compensation in addition
to his salary, shall in any case be allowed.

Government employees who, in obedience to a subpeena or direc-
tion by competent authority, appear as witnesses for the Government
are entitled under section 850 of the Revised Statutes to their neces-
sary expenses in going to, returning from, and while in attendance
on the court, and also to their regular compensation as such em-
ployees while going to, returning from, and while in attendance on
the court, but such employees are not entitled to mileage or other
fees and compensation as such witnesses. The employees so attend-
ing should be treated as in the performance of duty under their em-
ployment and paid accordingly in addition to such expenses. 17
Comp. Dec. 282 and 584. 2 Comp. Gen. 534 and 629: 3 id. 271,

59344°—25——8
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In the District of Columbia prosecutions for violations of police
or municipal ordinances or regulations and for violations of penal
statutes in the nature of police or municipal regulations where the
maximum punishment is a fine only, or imprisonment not exceeding
one year, are conducted in the name of the District of Columbia and
by the corporation counsel or his assistants. All other criminal
prosecutions in the police court of the District of Columbia are
conducted in the name of the United States and by the attorney
of the United States for the District of Columbia or his assistants.
Sections 58, 932, and 933, District of Columbia Code.

It is apparent, therefore, that it is dependent upon who is the
prosecutor and not the branch of the court that determines whether
the Government employee is entitled to compensation or a fee when
in attendance in such court, and that only in cases prosecuted in the
name of the United States do the provisions of section 850, Re-
vised Statutes, apply to an employee attending as a witness for the
Government in such police court.

In the cases presented two of the certificates are signed by deputy
clerks of the police court and one by the assistant corporation
counsel. The law provides for a clerk and deputies or assistants
who are authorized to sign processes, certificates, and other official
acts required by the practice of the court, to administer oaths and
affix the seal of the court. Sections 52 and 174, District of Columbia
Code. It is apparent, therefore, that the clerk or his deputy or
assistant, whose general duties include the keeping of the records
of the court, is the proper official to sign certificates of attendance
of witnesses on the court, though there appears to be no express
provision of law which would invalidate a certificate signed by
other officials of the court. It is evident, however, that a certificate
signed by an assistant corporation counsel does not concern a case
- prosecuted in the name of the United States.

The certificate should show that the employee did in fact attend
as a witness for the Government—the United States—and the
duration of such attendance. Upon such showing, for the time the
employer was in attendance upon the court he is entitled to his
regular compensation, if he would otherwise be entitled thereto. It
is to be understood that where the employee attends court as a
witness under conditions where compensation as an employee con-
tinues in lieu of being paid witness fees, no question arises of the
employee being absent as on leave with pay; but where the em-
ployee attends court as a witness and becomes entitled to witness
fees, etc., then the employee may be placed in a status of leave with
pay if such leave otherwise would be allowable.
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(A-3832)

COMPENSATION—INTERNAL REVENUE—STOREKEEPER-
GAUGERS

The compensation of storekeeper-gaugers of the Internal Revenue Service,
although payable from a lump-sum appropriation for the fiscal year 1925,
is specifically limited to $4 per day by the act of August 15, 1876, 19 Stat.
152, as amended ; such employees may not, therefore, be paid in excess of
that rate during the fiscal year 1925 unless and until other legislation so
providing has been enacted. (See 4 Comp. Gen. 599.)

Acting Comptroller General Ginn to the Secretary of the Treasury, July 19,
1924: ‘

I have your letter of July 1, 1924, as follows:

You are requested to render a decision in regard to the payment of compen-
sation to storekeeper-gaugers in the Internal Revenue Bureau during the next
fiscal year.

Under section 1, act of August 15, 1876 (19 Stat. 152), the compen n of
storekeeper-gaugers is fixed at $4.00 per diem. Up to and including, 30
of this fiscal year this class of employees has received the $240 bo: when
assigned to active duty. However, in letter of the Director of the Bureau of
the Budget dated June 16, 1924, it is indicated that heads of departments will
be permitted to allocate to the first two quarters of the fiscal year 1925 amounts
sufficient to enable them to adjust the compensation as intended by the pro-
visions of bill H. R. 9651 [9561], except those employees whose compensation
18 specifically fized or limited by the appropriation acts for the fiscal year 1925
or other basic laws. In view of that portion of the memorandum of the
Director of the Budget which I have underscored, advice is requested as to
whether storekeeper-gaugers will be limited to $4.00 per diem during the coming
fiscal year or will it be permissible to adjust their compensation so that they
may receive some equivalent to the bonus heretofore granted.

As it is necessary that allowances be issued at an early date in order to
provide for the July salaries of said storekeeper-gaugers, an early decision in
the matter will be greatly appreciated.

H. R. 9561, entitled “A bill making additional appropriations
for the fiscal year ending June 80, 1925, to enable the heads of the
several departments and independent establishments to adjust the
rates of compensation of civilian employees in certain of the field
services,” failed of enactment prior to termination of the last
term of Congress. The provisions thereof are not law nor do they
have any force or effect as such. Accordingly there is no statutory
authority for adjustment of salaries in field forces in accordance
with the classification act of 1923.

The act of August 15, 1876, 19 Stat. 152, provided that “here-
after no storekeeper shall receive a greater compensation than four
dollars per day.” The same act authorized the Secretary of the
Treasury to issue a commission as storekeeper and gauger and pro-
vided “but the compensation for his services as storekeeper and
gauger shall be that of storekeeper only.” Section 63 of the act
of August 27, 1894, 28 Stat. 567, as amended by the act of May 13,
1910, 36 Stat. 369, limited the compensation of storekeepers and
gaugers when traveling from one assignment to anether to the same
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compensation per day during the time necessarily occupied in travel-
ing that they would be entitled to if on duty at a place to which
assigned or transferred or from which relieved, together with actual
traveling expenses. The act of June 28, 1902, 32 Stat. 492, pro-
vided that the combined office of storekeeper and gauger shall be
denominated as “storekeeper-gauger” and limited the compensa-
tion to that of a storekeeper when the employee was assigned to per-
form the duties of storekeeper-gauger or of storekeeper only and
to that of a gauger when assigned to perform the duties of a gauger.
See act of June 19, 1878, 20 Stat. 187.

Notwithstanding that the compensation of storekeeper-gauger
is paid from a lump-sum appropriation (act of April 4, 1924, 43
Stat. 71), the cited statutory limitations may not be exceeded by
the alministrative office in making payments thereunder to store-

kee augers for the fiscal year 1925 unless and until other legis-
latio providing has been enacted.
Your question is answered accordingly.

(A-2274)

GRATUITIES—REENLISTMENT ALLOWANCE—MARINE CORPS
ENLISTED MEN

An enlisted man of the Marine Corps discharged four years from the date of
his enlistment without making up four days while under confinement
awaiting trial by summary court-martial did not serve four years under
such enlistment, and upon his reenlistment on or after July 1, 1922, and
within a period of three months from his discharge is entitled only to the
reenlistment gratuity based on three years’ service.

The act of August 22, 1912, 37 Stat. 331, authorizing the discharge of enlisted
men of the Navy within three months before the expiration of their
enlistment without prejudice to any right, privilege, or benefit, etc., they
would otherwise have if serving the full term of enlistment is not appli-
cable to the Marine Corps. ’

Decision by Comptroller General McCarl, July 19, 1924:

There is before this office for consideration the correctness of
settlement 016665, March 11, 1924, in which was allewed Charles
Fleming $25 enlistment allowance in addition to $75 enlistment
allowance theretofore paid to him by a disbursing officer. His
service history shows he reenlisted in the Marine Corps October 25,
1919, for a term of four years, was honorably discharged October
24, 1923, upon expiration of the term of enlistment as a corporal
and that he lost four days, December 13 to 16, 1921, while in con-
finement awaiting trial and disposition of his case by a summary
court-martial. Reenlisted November 5, 1923, at Philadelphia, Pa.,
for a term of four years. The enlistment allowance is claimed for
this last reenlistment under section 9 of the act of June 10, 1922, 42
Stat. 629, which so far as here material provides:
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* * % On and after July 1, 1922, an enlistment allowance equal to $50,
multiplied by the number of years served in the enlistment period from which
he has last been discharged, shall be paid to every honorably discharged
enlisted man of the first three grades who reenlists within a period of three
months from the date of his discharge, and an enlistment allowance of $25,
multiplied by the number of years served in the enlistment period from which
he has last been discharged, shall be paid to every honorably discharged en-
listed man of the other grades who reenlists within a period of three months
from the date of his discharge.

It has been held that periods during which an enlisted man is
under arrest, awaiting trial, sentence, or serving sentence, he is not
“serving ” and the time so lost is not to be included in the compu- -
tation of his service for the purpose of the enlistment allowance.
2 Comp. Gen. 633. The present claim is filed under decision of
November 23, 1923, 8 Comp. Gen. 330, the case of an enlisted man
of the Navy whose enlistment was, tinder decisions of this office,
automatically extended by absence without leave but who was dis-
charged on the date his enlistment was originally due to expire. It
was there held that the time absent, but less than three months,
during which he was not held to service should be treated as the
equivalent of a discharge within three months before the expira-
tion of enlistment under the act of August 22, 1912, 37 Stat. 331.
That statute provides:

That under such regulations as the Secretary of the Navy may prescribe,
with the approval of the President, any enlisted man may be discharged
at any time within three months before the expiration of his term of en-
listment or extended enlistment without prejudice to any right, privilege, or
benefit that he would have received, except pay and allowances for the unex-
pired period not served, or to which he would thereafter become entitled, had
he served his full term of enlistment or extended enlistment: Provided, That
nothing in this Act shall be held to reduce or increase the pay and allowances
of enlisted men of the Navy now authorized pursuant to law.

The provision appears in the appropriation for the Navy under
“ Pay, miscellaneous.” It is in terms applicable to enlisted men
of the Navy and not to enlisted men of the naval service. The stat-
ute authorizes regulations by the Secretary of the Navy, with the
approval of the President, and any rights enlisted men may have are
under regulations made in pursuance of the law. Article 1686,
Navy Regulations, provides for a dischrage of enlisted men within
three months of the expiration of enlistment in accordance with the

statute and contains the following sentence:

The construction to be placed on this provision is that it will work for the
benefit of the Government and not as a convenience to the enlisted man, and
then only in cases where reasons for such request are fully set forth and the
services of the man can be spared.

Article 582 of the regulations applicable to the discharge of
enlisted men of the Marine Corps contains no provision for the dis-
charge of enlisted men of that corps within three months before

expiration of enlistment pursuant to the act of August 22, 1912,
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Such was also true in the Navy Regulations of 1913 (see art.
3601 as amended by CNR-9), where provision is made for dis-
charge within three months of expiration of enlistment for men of
the Navy; and see article 4154 as amended by CNR~5, respecting
discharge of enlisted men of the Marine Corps, where the various
conditions under which a man may be discharged before expiration
of enlistment are set out in detail, and no provision is made for
discharge within three months of expiration of enlistment.

The uniform and long-continued procedure as to the act of
August 22, 1912, by the department charged with its execution
supports the construction that the law in itself does not provide
for the discharge of enlisted men of the Marine Corps. The right
of the Navy Department to .discharge enlisted men before the ex-
piration of enlistment is not questioned, but before an enlisted man
is entitled to the benefit of the act of August 22, 1912, his case
must be within that law. '

The act of June 4, 1920, 41 Stat. 836, provides:

SEc. 7. That hereafter enlistments in the Navy and in the Marine Corps
may be for terms of two, three, or four years, and all laws now applicable to
four-year enlistments shall apply, under such regulations as may be prescribed
by the Secretary of the Navy, to enlistments for a shorter period with propor-
tionate benefits upon discharge and reenlistment: Provided, That hereafter the
Secretary of the Navy is authorized, in his discretion, to establish such grades
and ratings as may be necessary for the proper administration of the enlisted
personnel of the Navy and Marine Corps.

While this provision has been construed in connection with
other provisions of law to extend to enlisted men of the Marine
Corps the reenlistment allowance for honorable discharge gratuity
theretofore provided for enlisted men of the Navy, 27 Comp. Dec.
31, 37; 1 Comp . Gen. 489, 2 id. 258, it has no application to the
present case. It requires that all laws applicable to four-year en-
listments in the Marine Corps shall be applicable to the two and
three year enlistments therein authorized, but it indicates no pur-
pose that the law applicable, respectively, to enlistments in the
Marine Corps and enlistments in the Navy shall have an' inter-
changeable application.

The act of August 22, 1912, not being applicable to enlisted men of
the Marine Corps it follows the allowance of the claim was im-
proper, the settlement is accordingly reversed and $25 is certified
due the United States which the commandant of the Marine Corps
will be requested to have checked on the pay roll.

(A-3917)

PAPER AND ENVELOPES—PURCHASE BY PUBLIC PRINTER FOR
BUREAU OF ENGRAVING AND PRINTING

Contracts for the purchase of paper on or after July 1, 1924, for use of engrav-
ing and printing in printing liquor permits may be entered into by the
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director of the bureau only upon a certification by the Public Printer that
the particular kind of paper is not in common use by two or more de-
partments, establishments, or services of the Government in the District
of Columbia.

On and after July 1, 1924, all paper and envelopes, not including envelopes
printed in the course of manufacture, in common use by two or more
departments, establishments, or services of the Government in the District
of Columbia, are required by the act of June 7, 1924, 43 Stat. 592, to be
procured from the Public Printer, the authorization given the Public
Printer by said act being considered directory.

Comptroller General McCarl to the Secretary of the Treasury, July 23, 1924:

I have your letter of July 9, 1924, requesting decision of the
question whether the Director of the Bureau of Engraving and
Printing may enter into contracts for the purchase of certain classes
of paper for use in printing permits for purchasing liquor, or
whether the paper must be procured from the Government Print-
ing Office, under a provision in the act of June 7 1924, 43 Stat.
592, as follows:

The Public Printer is hereby authorized to procure, under directi®h of the
Joint Committee on Printing as provided for in the Act approved January
12, 1895, and furnish on requisition paper and envelopes (not including en-
velopes printed in the course of manufacture) in common use by two or more
departments, establishments, or services of the Government in the District of
Columbia, and reimbursement therefor shall be made to the Public Printer
from appropriations or funds available for such purpose; paper and envelopes

so furnished by the Public Printer shall not be procured in any other manner
thereafter.

The Director of the Bureau of Engravmg and Printing states in
part as follows:

This bureau invited bids June 9 for 70,000 sheets salmon, 35,000 sheets
pink, 100,000 sheets canary, 70,000 sheets light blue, and 100,000 sheets light
green bond paper, 22'’ x 34/, substance # 9, of shade, quality, formation, and
finish of samples furnished by bureau, which paper is required for printing per-
mits for purchasing liquor. Bids were opened June 23, and the preferred bid-
der is the Whitaker Paper Company, Baltimore, Maryland, at $0.25375 per
pound f. 0. b. Washington, D. C.

The appropriation from which it is proposed to pay for the paper
is not indicated, but it is assumed to be the appropriation provided
under the general heading “ Bureau of Engraving and Printing,”
act of April 4, 1924, 43 Stat. 73, which includes an item for printing
of not to exceed 2,031,250 deliverel sheets of withdrawal permits.

When a law authorizes a public officer to perform a duty, such
authorization is most generally construed as a direction. In addition,
the statute cited specifically provides that the paper and envelopes so
furnished by the Public Printer shall not be procured in any other
manner. It intends the primary procedure of procurement of all
paper “in common use by two or more departments, establishments,

“or services of the Government in the District of Columbia” to be
through the Public Printer.

If the paper required by the Bureau of Engraving and Printing is
a paper in common use by two or more departments, establishments,
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or services of the Government in the District of Columbia, it may be
procured only through the Public Printer, and such paper is author-
ized to be procured other than through the Public Printer only upon
his certification under direction of the Joint Committee on Print-
ing that the particular kind of paper is not in common use by two
or more departments, establishments, or services of the Government
in the District of Columbia.

(A-4134)
NAVAL PAY—AVIATION DUTY—EN ROUTE TO NEW STATION

Orders detaching a naval officer, lawfully in receipt of aviation-duty pay, from
his present station and from such other duty as may have been assigned
him with direction to report to a new station for duty, do not revoke his

- general detail to flying duty in the absence of other facts indicating such
a revocation, and he continues entitled to the aviation-duty pay while
en route to his new station.

DecisionQJy Comptroller General McCarl, July 23, 1924:

Clarence A. Hawkins, lieutenant (j. g.), United States Navy,
applied December 3, 1923, for review of settlement No. M-14151-N,
dated October 20, 1923, disallowing his claim for the amount
checked against his account on rolls of E. D. Foster, lieutenant
(S. C.), United States Navy, first quarter, 1922, as additional pay
for aviation duty from February 27 to March 23, 1918, while en
route from Pensacola, Fla., to Moutchic, France, under orders of
February 19, 1918.

It appears that claimant was designated as naval aviator Novem-
ber 1, 1917, from October 2, 1917, and detailed to duty involving
actual flying in aircraft by the commanding officer naval air station,
Pensacola, Fla., which designation and detail was approved by the
Secretary of the Navy on November 20, 1917.

While on this duty at the naval air station, Pensacola, Fla., he
received said orders of February 19, 1918, as follows:

1. Your detachment from duty at your present station and from such other
duty as may have been assigned you is effective as indicated below, and you
will proceed to the destination given via New York, N. Y., and Liverpool,
England, for the following duty:

Hereby detached; to Paris, France, and report to the commander U. 8.

Naval Aviation Forces abroad, and by letter to the commander U. 8. Naval
Forces Operating in European Waters, for such duty as may be assigned you.
* . * * * * *

5. This employment on shore duty beyond the seas is required by the public
interests. -
* * * * * * *

7. Your designation as a naval aviator remains in force until specifically
revoked.

The indorsements thereon show that the order was delivered to |
him and that he was detached February 26, 1918; that he proceeded
as directed and reported March 19, 1918, to the commander United
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States Naval Aviation Forces abroad at Paris; France, who further
directed him to proceed and report to the commanding officer
United States naval air station at Moutchic, France, for duty. He
reported as thus directed on March 24, 1918.

The law providing additional pay for officers of the Navy on
aviation duty in effect during the period in question, is the pro-
vision in the act of March 3, 1915, 38 Stat. 939, as follows:

Hereafter officers of the Navy and Marine Corps appointed student naval
aviators, while lawfully detailed for duty involving actual flying in aircraft,
including balloons, dirigibles, and aeroplanes, shall receive the pay and allow-
ances of their rank and service plus thirty-five per centum increase thereof;
and those officers who have heretofore qualified, or may hereafter qualify, as
naval aviators, under such rules and regulations as have been or may be
prescribed by the Secretary of the Navy, shall, while lawfully detailed for
duty involving actual flying in aircraft, receive the pay and allowances of their
rank and service plus fifty per centum increase thereof.

Claimant is entitled under said act to increase of pay and allow-
ances “ while lawfully detailed for duty involving actual flying in
aircraft.” See United States v. Luskey, 262 U. S. 62.

The only question present in this case is whether during the
period of travel from Pensacola, Fla., to Moutchic, France, Febru-
ary 27, to March 23, 1918, claimant was detailed to duty involving
flying; if so, he is entitled to the pay claimed, otherwise not. The
order recites that his designation as a naval aviator remained in
force during the period, but designation and detail are not synony-
mous. His detail to duty of November 1, 1917, is as follows:

1. You are hereby designated as naval aviator (seaplane) from October 2,
1917, and detailed for duty involving actual flying in air craft, including
balloons, dirigibles, and airplanes, in accordance with acts of Congress ap-
proved March 3,-1915, and August 29, 1916; and in accordance with Bureau
of Navigation’s third indorsement N6KN, 5570436, of October 26, 1917.

This detail to duty involving flying was not limited by any terms
of the order to the period of duty at Pensacola, Fla. Upon claim-
ant’s arrival in France he was assigned to flying duty without addi-
tional detail, and if the increased pay paid to him after March
23, 1918, was proper it must have been under the detail of November
1,1917. The only implication in the order of February 19, 1918, of
a revocation of claimant’s detail involving flying is the language,
“Your detachment from duty at your present station, and from
such other duty as may have been assigned you.”

A detail to duty involving flying in effect sets the officer apart as
available for assignment to flying duty when necessity therefor
arises. The officer has a dual status. He is an officer available for
assignment to the usual duties of an officer of his rank and in addi-
tion is available for assignment to flying duty. When detached
from station and from additional duties assigned him, in the ab-
sence of other facts indicating a revocation of the detail it is a de-
tachment only from duties assigned to him pertaining to the station
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from which detached and is not intended to revoke his detail to
flying duty. This seems to have been the understanding of claim-
ant’s superior officer in France, as he was immediately assigned to fly-
ing duty upon arrival there. It was also apparently the purpose
of the Navy Department, as in this case the department was re-
quested October 4, 1923, to inform this office “ the effective dates for
detail as aviator ” of claimant and the department replied October
12, 1923:

Replying to your letter of 4 October, 1923, #M-14151-RAP, Lieutenant
Clarence A. Hawkins, U. 8. N, was designated a naval aviator from 2

October, 1917, while holding an appointment as boatswain. This designation
has been in effect continuously since that date and still remains in effect.

The present case is to be distinguished from the case of Ottaway, 28
MS. Comp. Gen. 763, December 17, 1923, where a reservist who,
when on active duty in 1918, was detailed to flying duty and was re-
lieved from active duty in February, 1919, was ordered to active
duty in July, 1920, and detailed to duty involving actual fiying in
aircraft at the naval air station, Rockaway Beaeh, Long Island,
N. Y., upon the officer’s subsequent detachment from that station,
assignment to duty on a vessel, and upon arrival in Hawaii was
detached from the vessel and directed to report to the commandant
fourteenth naval district * for duty involving actual flying in air-
craft at the naval air station, Pearl Harbor, T. H.,” it was held
that the officer was not detailed to duty involving flying under his
detail of 1918, that detail having lapsed with his relief from ac-
tive duty in 1919, that his detail to flying duty at Rockaway Beach
being limited to duty at that station terminated with his detachment
therefrom, and that he was not entitled to flying pay after detachment
until reporting under his subsequent detail to flying duty at Pearl
Harbor. '

In the present case there was no detail to a particular station and
no revocation of the detail to flying duty, either intended or im-
plied, by the order detaching claimant from the naval air station,
Pensacola, Fla., and assigning him to duty in France, and he is ac-
cordingly entitled to the increased pay authorized for flying duty.
Upon review of the matter the settlement is modified, and there is
certified due claimant $70.12, being twenty-seven thirtieths of
$77.92, amount of his flight pay for one month. :

(A-4023)
SALE OF SURPLUS WAR SUPPLIES—REFUNDS
A disbursing officer is not authorized to make any refund in connection with

the sale of surplus war supplies without first submitting the matter to the
General Accounting Office for decision.
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The s.ale of surplus war supplies “as is” carries no warranty as to the condi-
tion of such supplies and the purchaser is entitled to no refunds when,
upon removing the goods some 30 days after the sale, it is found that a
quantity of the supplies so purchased were worthless.

Decision by Comptroller General McCarl, July 23, 1924:

Capt. E. Berg, agent finance officer and custodian of the retained
records of Lieut. Col. Ward Dabney, has applied for review of
settlement No. W-72923, dated September 22, 1922, wherein credit
was not allowed for a refund of $1,111.47 made in January, 1922,
to the Industrial Safety Corporation, said refund being a part of
the purchase price paid by said corporation for 889,173 tubes of
Sag paste purchased by it from surplus supplies of the Army.

It appears that on July 8, 1921, the Quartermaster Corps adver-
tised for sealed proposals for 889,173 tubes of Sag paste. The pro-
posals were opened on July 25, 1921, and the next day the entire
lot was awarded to the Industripl Safety Corporation.

The advertisement for proposals specifically provided that “All
material will be sold ‘as is,” and under no consideration will a
refund or adjustment be made on account of material not coming
up to the standard of expectation.” It also provided that no altera-
tions or modifications of the terms of purchase should be permitted
and that the material “ must be removed within 30 days from date
of acceptance.” The material was not removed by the contractor
until November 4, 1921, more than 90 days after acceptance, and
within 10 days thereafter claim was made against the Government
for 20 per cent of the sale price of the material on the ground that
the contractor estimated that 20 per cent of the paste was in such
state of deterioration as to make it worthless.

The contractor states that the defective material is chiefly from a
lot manufactured by the J. B. W. Co., and that out of the 7,500 cases
he had a disinterested person examine 50 of the cases marked “J.
B. W. Co., and found 10 cases were bad or hard. It does not ap-
pear that the contractor made any further inspection or that the
Government made any inspection whatever, but relying upon the un-
supported statement of the contractor, the Government officers ap-
parently assumed that if the contractor found 10 cases which were
bad or hard out of a lot of 50 cases, there must have been 750 cases
out of the entire lot in like condition, and on the basis of that as-
sumption the Quartermaster General’s Office recommended, and
Colonel Dabney made, the refund of $1,111.47.

Even if there had been an express warranty as to the condition of
the paste, there was no authority or justification for basing refund
upon the mere unsupported statements of the claimant as to the
amount of damaged material received, and without inspection or in-
vestigation by the Government. Furthermore, there was no authority
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in the Quartermaster General or any other officer of the Army to
adjudicate such a claim as was here involved or to direct a payment
thereon. And it has been held repeatedly and uniformly that in no
case is a disbursing officer authorized to refund any part of the pro-
ceeds of a sale without first submitting the matter to this office for
decision.

It is shown that a sample of the paste was furnished to the con-
tractor, but it does not appear that any representations were made
with reference to the sample. The mere showing of a sample in con-
nection with a sale does not constitute a sale by sample such as would
raise a warranty of the quality of the entire lot. 2 Comp. Gen. 809.
Even if the sale had been a sale by sample with a warranty as to
condition of the entire lot there would have been no justification for
the refund by the disbursing officer unless and until authorized by
this office. Claims for refunds or damages are to be distinguished
from fixed obligations of the Goverrment such as disbursing officers
are authorized to pay in due course.

Upon review the item in question will be disallowed.

(A-4003)
OATHS OF OFFICE

Clerks of the United States courts are authorized to administer oaths to
appointees to public office and to collect a fee therefor which they are
required to remit in their quarterly accounts; the fee so charged the
appointee, however, is a personal expense necessary to qualify him for
the position to which appointed and is not reimbursable.

Comptroller General McCarl to W. M. Lockwood, disbursing officer, Inter-
state Commerce Commission, July 23, 1924:

There has been received your letter of July 14, 1924, transmitting
a voucher in favor of William H. Bonneville, special assistant attor-
ney to the United States district attorney for the western district
of Pennsylvania, for reimbursement in the amount of 45 cents which
he paid to the clerk of the United States district court upon taking
the oath of office as special assistant to the United States attorney,
pursuant to appointment to that position by the Attorney General,
and requesting to be advised if it was proper for the clerk of the
United States district court to charge this fee in adnrinistering the
oath of office, and if so, whether you may reimburse Mr: Bonneville
for the amount of the fee.

Section 19 of the act approved May 28, 1896, 29 Stat. 184, pro-
vides in part as follows:

That United States commissioners and all clerks of United States courts are
hereby authorized to administer oaths.
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Section 9 of the act approved February 26, 1919, 40 Stat. 1183,
an act to fix the salaries of the clerks of the United States district

courts, etc., provides in part as follows:

That the clerk of every district court, except the clerks of the district courts
of Alaska, shall account quarterly for all the fees and emoluments earned
during the quarter last preceding such accounting, * * * and all fees and
emoluments received within the quarter which had been earned prior thereto.

Such accounting shall be in writing and shall be made to the Attorney General
in such form as he may prescribe, *

Therefore it is clear that clerks of the United States courts are
authorized to administer oaths and to collect a fee therefor and to
remit same in their quarterly accounts. But the expense of taking
the oath is not properly chargeable to the Government, since it is
the duty of the person receiving appointment to qualify himself at
his own expense for the office to which he has been appointed.

You are not authorized to pay the voucher.

(A-3949)
PERSONAL FURNISHINGS—WADING TROUSERS
Wading trousers required only occasionally and used indiscriminately by the
engineers of the Geological Survey as necessary protection in gauging the
flow 6f streams, and not for the regular use of employees in the ordinary
and usual occupation for which engaged, or of a character such as an

employee might reasonably be expected to furnish for his personal comfort
or protection, may be purchased from public funds.

Comptroller General McCarl to the Secretary of the Interior, July 23, 1924:

I have your letter dated July 11, 1924, in which, referring to
my decision of January 19, 1924, 3 Comp. Gen. 433, and decisions
of a like tenor, rendered subsequently, you express a desire to have
my decision on the propriety of the purchase of wading trousers
by the Geological Survey from appropriations made for that bu-
reau, and for the purpose of disclosing an obligation resting upon
the Government to supply what are essentially personal furnish-
ings you explain that wading trousers are used by hydraulic en-
gineers in making measurements of the flow of streams in water
varying in depth from a foot or so to 3 or 4 feet, reaching some-
times about to the arm pit, and in currents against which it is
difficult for the engineers to maintain their footing, and sometimes
in floating ice or channels cut through ice which is not strong enough
- to bear up the weight of the engineer.

The further statement is made that the necessity for using wad-
ing trousers may not occur more than once on a trip, and seldom,
if ever, more than twice or three times; that the engineers work
out from field headquarters usually singly, traveling in automo-
biles and dressed in clothing required by the ordinary traveler,
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prepared to meet the public and cooperating State officials in the
usual civilian garb; that the regular equipment of each district
office includes one or two pairs of wading trousers which are is-
sued like other equipment to the engineers when they start on their
trips, and that these wading trousers are not procured or held for
the personal use of any one engineer, but have always been re-
garded as general official equipment for stream gauging.

The appropriation which it is understood is proposed to be
charged with the expenditure for these articles is that provided
by the act of January 24, 1923, 42 Stat. 1208, under the head of
“ General expenses, Geological Survey,” “ For gauging streams and
determining the water supply of the United States, the investiga-
tion of underground currents and artesian wells, and the prepara-
tion of reports upon the best methods of utilizing the water re-
sources, $170,000. * * *7 .

From the statement of the use to be made of these articles it ap-
pears that they are not for the regular use of any particular em-
ployee; that they are not to be used regularly in the ordinary and

usual occupation for which the employees are engaged; and that
they do not constitute equipment of a character such as an employee

might reasonably be required to furnish as a part of the personal
equipment necessary to enable him to perform the regular duties for
which he was employed.

They were viewed rather as unusual articles and such as it is reas-
onable to believe would not be utilized except upon extraordinary oc-
casions in the necessary accomplishment of a public purpose, which it
is represented could not be undertaken without them.

Upon the understanding that they are to become public equipment
at headquarters camps for indiscriminate use, purchase of the articles
under the appropriation cited hereinbefore is authorized as necessary
for a public purpose. 38 Comp. Gen. 433.

(A-3712)

COMPENSATION FOR LEAVE OF ABSENCE—NAVY YARD EM-
PLOYEES—APPROPRIATIONS

Compensation for leave of absence granted navy yard employees is chargeable
to the appropriation current when the leave of absence is taken and payable
at the rate then current, regardless of the rate or appropriation current .
when the leave was earned.

Comptroller General McCarl to the Secretary of the Navy, July 24, 1924:
I have your letter of June 24, 1924, reading :

In the decision of the Comptroller of the Treasury of January 16, 1906,
(XII Comp. Dec. 398), the department was authorized to reimburse employees
for leave of absence originally taken without pay where such employees sub-
sequently surrendered an equal number of days accrued leave. This decision
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also required that the days for which payment was being made be shown on
the pay roll.

In the original enforcement of this-decision the Auditor for the Navy De-
partment required, where the period covered by such retroactive leave of ab-
sence was in a prior fiscal year, that the appropriation of the prior fiscal year,
and to which the employee would have been charged had he been paid at the
time, be shown on the pay roll.

In subsequent decisions of March 6, 1907, (XIII Comp. Dec. 584) Decem-
ber 4, 1911, (XVIII Comp. Dec. 414), August 21, 1916, (XXIII Comp. Dec.
136), September 22, 1916, (XXIII Comp. Dec. 193), November.2, 1916, (XXIII
Comp. Dec. 277), June 12, 1917, (XXIII Comp. Dec. 724) and August 7, 1918,
(XXV Comp. Dec. 128), while the appropriation chargeable was not in ques-
tion and was not specifically mentioned, the inference has been drawn that
the appropriation, the rate of pay, and all other conditions were to remain as
though the employee were being paid on the date on which the absence
originally occurred.

There are two classes of employees affected by this procedure:

(a) Clerks, draftsmen, chemists, messengers, etc., who are appointed from
specific appropriations.

(b) Mechanical or shop employees who are employed without regard to
specific appropriations and who are charged to the appropriation under
which they are directly or indirectly engaged in work.

In the case of employees appointed under specific appropriations, the deter-
mination of the appropriation to which this retroactive leave of absence is
chargeable can be determined without difficulty. In the case of the me-
chanical or shop employees, it is in many instances impossible to specify the ap-
propriation accurately. Many of these employees are charged to maintenance
accounts which are allocated to appropriations in total, the distribution being
in accordance with the act of June 30, 1914. In such cases the designation
of an appropriation is purely arbitrary and without possibility of substantia-
tion.

At the present time some of the navy yards are endeavoring to comply with
the original requirements of the Auditor for the Navy Department, while
other yards, with the approval of the General Accounting Office, are only
designating the appropriation on the pay roll in the case of retroactive leave
granted clerks, draftsmen, chemists, messengers, etc., for a prior fiscal year.

Your decision is requested as to whether the appropriation of the prior
fiscal year to which an employee would have been charged if working, shall
be shown on the pay roll in the case of retroactive leave.

(a) In the case of clerks, draftsmen, chemists, messengers, etc., carried on
the classified roll; and

(b) In the case of mechanics and other employees carried on the shop
roll where the appropriation to which they are chargeable is not definitely
determined.

It was held in 25 Comp. Dec. 128, as to leave with pay of navy
yard employees granted in the second service year and applied
against or substituted for days of leave without pay granted in the
first service year, that the rate of pay authorized for such employees
was the rate current when the leave without pay was actually taken,
the appropriation or appropriations to be charged being those cur-
rent at the time of such leave without pay. Following that decision,
where two fiscal years were involved, it was necessary to state the
appropriations for the current as well as for the prior fiscal year,
because the pay roll is required to be summarized or segregated to
show the charges against the appropriations properly chargeable
with the amount of the pay roll.

From the standpoint of pmtlcal accounting, the charging of
appropriations current when leave is granted appears to be the better
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accounting procedure, and it is not altogether clear but that such
accounting practice is required. A navy yard employee who, in
accordance with the terms of the act of August 29, 1916, 39 Stat.
617, may be granted second service year leave with pay, as well ac
leave with pay for his first service year, may receive such leave with
pay in his second service year; that is, he is authorized to be absent
60 working days in his second service year and to receive therefor
pay at the rate current when the leave is granted and taken, charge-
able under the then current appropriation, and that regardless of the
fact that the leave actually accrued during a prior year though the
granting of such leave may not have been authorized until a sub-
sequent fiscal year. It is difficult to distinguish this situation from
the one where the leave with pay granted in the second service year
is substituted for leave without pay granted in the first service year.
In each instance the grant may be based on leave accruing on account
of service in a prior fiscal year, the authority to grant such leave
with pay not accruing until the expiration of the first service year,
which may be, and usually is, the fiscal year subsequent to the one
in which the leave was being earned.

The rule as to leave with pay is that it is chargeable under the
appropriation or appropriations of the department or establish-
ment, or subdivision thereof, where the grantee is employed at the
time the leave is taken, payment being made for such leave at the
rate then current, regardless of the rate current when the leave
was earned and regardless of the leave being partly earned in a de-
partment or establishment, or subdivision thereof, other than the
one granting the leave. 13 Comp. Dec. 584.

The statutory authority to grant the leave the second year results
in obligating the appropriation for the second year with all the
leave authorized to be taken in the second year. There can be no
retroactive obligation of an appropriation and the prior year ap-
propriation is not chargeable with leave accruing for first-year
service. Such procedure may be followed hereafter.

(A—3967)

CLASSIFICATION OF CIVILIAN EMPLOYEES—EFFECTIVE DATE
OF REVISED ALLOCATIONS

The provision in the classification act that the compensation of any employee
shall not be increased unless Congress has appropriated money from
which the increase may be paid, relates to increases of compensation
within a grade and does not prevent the reallocation of positions. Such
reallocations are effective generally as of and from July 1, 1924, and
payment at the reallocated rates is mandatory notwithstanding the ap-
propriations available were based on lower estimates for the reallocated
positions.
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Comptroller General McCarl to the Librarian, Library of Congress, July

24, 1924:

I have your letter of July 14, 1924, requesting reconsideration of
decision of July 14, 1924, of the three following questions:

1. Are we required to pay the salaries provided for in the revised allocations
of the Personnel Classification Board where the grade has been advanced?

2. Are we authorized to pay them?

3. Are we authorized to approximate them by advancing the pay within the
grade appropriated for?

The former decision answers questions 1 and 2 in the affirmative
and question 3 in the negative.

You base your request for reconsideration on the following state-
ment :

The legislative appropriation act for the fiscal year 1924-25 approved on
June 7, 1924, carried a lump sum for “ personal services in accordance with
‘the classification act of 1923.’” The estimates upon which this lump sum
was based embodied allocations of the various positions as handed down to us
by the Personnel Classification Board in September, 1923. On July 1 we
received from the board a revision of many of the allocations, in certain cases
advancing the grade and therefore the salary. The lump sum appropriated
will not, of course, suffice to include these advances.

We assume, of course, that these new decisions of the board have an equal
validity—* finality ”—with those originally made, and that in due course Con-.
gress will recognize them by a supplementary or deficiency appropriation.
But in view of section 7 of the classification act (* Provided, however, That
in no case shall the compensation of any employee be increased unless Con-
gress has appropriated money from which the increase may lawfully be paid.”)
we are in doubt as to our duty or authority to recognize them in the pay rolls
beginning July 1 and until Congress has acted.

As previously stated, section 4 of the classification act of 1923,
42 Stat. 1489, provides: “ Such allocations shall be reviewed and
may be revised by the [Personnel Classification] board and shall
become final upon their approval by said board.” The last action
of the Personnel Classification Board in allocation of positions is
the proper basis for fixing the rate of compensation, and such rate
is in general effective as of and from July 1, 1924. The fact that
the amount of the appropriation now available will not suffice for
the payment of the rate of compensation based on the revised allo-
cation during the entire fiscal year does not authorize payment of
any other than the rate of compensation based on the revised alloca-
tion. Any resulting deficit in the appropriation must otherwise be
avoided.

The proviso in section 7 of the classification act, 42 Stat. 1490,
“That in no case shall the compensation of any employee be in-
creased unless Congress has appropriated money from which the
increase may lawfully be paid ” relates to increase of compensation
within a grade and not to payment of increase of compensation by
reason of reallocation of positions.

Decision of July 14, 1924, is affirmed.

59344°—25———9
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(A-2432)
“C. I. F.” CONTRACTS

When purchases are made by the United States under a “ec. i. £.” contract, title
to the thing purchased passes to the Government when the articles or
things purchased are placed on board the vessel and the vendor delivers
to the Government a bill of lading therefor, together with insurance
policies covering the value of the shipment, and receipts for freight, and
all further risks, liability, etc.,, are assumed by the United States, in-
cluding any shortage in weight discovered at destination.

Decision by Comptroller General McCarl, July 25, 1924:

The Emmons Coal Mining Co., Philadelphia, Pa., by letter dated
June 9, 1924, requested further consideration of its claim for $7,-
264.10, the value of 427-#25 tons cf coal disallowed by settlement
No. W-781460, dated February 7, 1923, which disallowance was
heretofore sustained by this office on review by decisions of March 13,
1923, 19 MS. Comp. Gen. 617, October 3, 1923, 26 id. 80, and April
23, 1924, 32 4d. 1018. The company urges as a basis for its request
the interpretation that should be placed on the term c.i. f.—mean-
ing cost, insurance, and freight—employed in the order under which
the purchase of the coal was made.

By purchase order No. 2-21-11323 of March 16, 1921, the com-
pany was authorized to make immediate delivery of approximately
8,000 net tons (one cargo) bituminous run-of-mine coal, pool 1, c.
i. f. Manila, P. 1., at $17 per ton, inspection at origin being waived
with the understanding that the shippers guarantee the coal to be
of the kind and quality called for and had received the usual mine
inspection.

The coal was placed aboard the steamship Osteric at Norfolk,
Va., in April, 1921, and according to the evidence the shipment
contained a total of 9,559.8 tons of 2,000 pounds, as shown by rail-
road weights, when loaded on the vessel, but when the vessel com-
pleted its unloading at Manila on June 6, 1921, there were found
to be on board only 9,132347§ net tons, or a shortage of 42742s;
tons, as determined by the basket system of weighing used at that
port. It was for payment for this difference in tonnage that the
claim was originally made and disallowed.

The matter as heretofore presented was on the question of the
variation in weights and was considered on the view that the term
“¢. 1. £.,” while not meaning the same as the term “ f. o. b.,”” as used
in contracts or purchase orders, was synonymous with that term in
so far as delivery was concerned, and according to that view title
to the coal did not pass to the United States until delivery at
Manila, and therefore the vendor was responsible for any shortage
existing in the cargo as found when the vessel was unloaded at
destination.
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-The right of the parties to the transaction being dependent upon
a correct interpretation and application of the stipulation “ec. i. f.,”
as used in the purchase order, some of the cases that have been ad-
judicated by the courts wherein similar transactions were involved
and in which the court found it necessary to define the meaning of
c. 1. f. as used in contracts of purchase will here be referred to.

In the case of Thames & Mersey Marine Insurance Company, Ltd.,
v. United States, 237 U. S. 19, where the question of tax on marine
insurance on exports was decided, Mr. Justice Hughes in delivering
the opinion of the court said:

The requirements of exportation are reflected in the familiar “c. i. £” con-
tract (that is, at a price to cover cost, insurance, and freight), which hasg “ its
recognized legal incidents, one of which is that the shipper fulfils his obliga-
tion when he has put the cargo on board and forwarded to the purchaser a
bill of lading and policy of insurance with a credit note for the freight, as
explained by Lord Blackburn in Ireland v. Livingston” (L. R. 5 H. L. 395,
406). Stroms Bruks Aktie Bolag v. Hutchison (1905) A. C. 515, 528. See
also Mee v. McNider, 109 N. Y. 500.

In Klipstein & Co. v. Dilsizian, 273 Fed. Rep. 473, the court said,
relative to the duties of the seller under contracts of this character,

that—

The c. i. f. contract is an expression which indicates that the price fixed
covers the cost of the goods and insurance and freight on them to the place
of destination. Under such a contract, the seller must ship the goods, arrange
the contract of affreightment to the place of destination, pay its cost and
allow it from the purchase price, and procure insurance for the buyer’s
benefit for the safe arrival of the goods and pay therefor. When the seller
has done this, and forwarded the papers to the buyer, he has fulfilled his
contract, and delivery is complete. There is no obligation by the seller to
deliver the goods at place of destination. But the liability of the parties here
must be controlled by the terms of the contract into which they entered.

Like definitions were given to the meaning of c. i. f. contracts in
Seaver v. Lindsay Light Co., 233 N. Y. 273; 135 N. E. 329, and
in Smith Co. (Ltd.) v. Marano, 267 Pa. 107.

The courts in these decisions have consistently held that when
purchases are made under c. i. f. agreements title to the thing pur-
chased does, in fact, pass to the vendee when the articles or things
purchased are placed on board the vessel and the vendor delivers to
the vendee a bill of lading therefor, together with insurance policies
covering the value of the shipment and receipts for freight, after
which time the vendor no longer has any ownership, liability, or
interest therein, but all further risks, liability, etc., are thereupon
assumed by the vendee.

The legal meaning of the term “c. i. £.” as used in contractual
agreements as determined by the cases cited will be accepted and,
‘applying such meaning to the instant case, any loss claimed through
the weighing in unloading the coal at destination is not chargeable
to the vendor, it being shown that the vendor forwarded to an

rd
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officer of the Quartermaster Corps the necessary documents, includ-
ing bill of lading, insurance certificate, invoice for cargo, etc. The
amount placed on board the vessel at place of loading, as claimed
by the vendor, having been certified to by sworn weighmasters, that
weight will be accepted and payment therefor will accordingly be
made. .

Upon reconsideration there is hereby certified the sum of $7,264.10
as being due the claimant company.

(A-2147)
NAVY PAY—NAVAL ACADEMY BAND
By virtue of section 21 of the act of June 10, 1922, 42 Stat. 633, as amended
by section 5 of the act of May 31, 1924, 43 Stat. 251, members of the Naval
Academy Band continue to be entitled to the pay at the base rates provided
in section 6 of the act of May 18, 1920, 41 Stat. 602, together with the
additions for continuous service provided by the act of August 22, 1912,
37 Stat. 331, and if citizens of the United States also the increase under

General Order 34, irrespective of the longevity increase provided in section
10 of the act of June 10, 1922, 42 Stat. 630.

Decision by Comptroller General McCarl, July 26, 1924:

There is before this office the claim of Emigdio Quinones, musi-
cian, first class, United States Navy, for difference between $79.20
and $56.10 per month for the period July 1, 1922, to January 5, 1923,
and between $82.80 and $58.65 per month for the period January 6
to June 30, 1923. Quinones is a member of the Naval Academy Band.

The service record of claimant as furnished by the Bureau of
Navigation shows that he first enlisted September 22, 1914 ; was hon-
orably discharged September 21, 1918; reenlisted September 24, 1918;
was honorably discharged July 30, 1919; reenlisted November 11,
1919, and extended this enlistment for two years from November 10,
1923 ; and that on July 1, 1922, his rating was changed from musician,
second class, to musician, first class.

Section 21 of the act of June 10, 1922, 42 Stat. 633, provided:

That nothing in this act shall operate to change in any way existing laws,

or regulations made in pursuance of law, governing pay and allowances of the
*# * enlisted men of the * * * Naval Academy Band.

Section 5 of the act of May 31, 1924, 43 Stat. 251, amending the act
of June 10, 1922, provides:

That section 21 of said Act be, and the same is hereby, amended by substitut-
ing a colon for the period and adding the following proviso at the end thereof:

Provided, That the pay and allowances of the members of the Naval Academy
Band shall be not less than that which was authorized for the various ranks

and ratings in said bands on June 30, 1922, under decisions of the Comptroller
of the Treasury in force on that date.

The acts in effect, governing the pay and allowances of the en-
listed men of the Naval Academy Band, when the act of June 10,

N
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1922, was enacted were the act of July 11,1919, 41 Stat. 152, and May
18, 1920, 41 Stat. 602.
The act of July 11, 1919, provided:

Naval Academy Band: The Naval Academy Band shall hereafter consist
of * * * gpd the said leader of the band, second leader of the band, drum
major of the band, and the enlisted musicians of the band shall be entitled
to the same benefits in respect to pay emoluments, and retirement arising from
longevity, reenlistment, and length of service as are or may hereafter become
applicable to other officers or enlisted men of the Navy.

The act of May 18, 1920, provided :

SEc. 6. That, commencing January 1, 1920, the following shall be the rate of
base pay for each enlisted rating: * * * 'That the rate of base pay for each
rating in the Naval Academy Band shall be as follows: Second leader, with
acting appointment, $99 per month, with permanent appointment, $126 per
‘month; drum major, $84 per month; musicians, first class, $72 per month;
musicians, second class, $60 per month: * * * Provided further, That the
rates of base pay herein fixed shall not be further. increased 10 per centum as
authorized by an Aect approved May 13, 1908, nor by the temporary war in-
creases as authorized by section 15 of the Act approved May 22, 1917, as
amended by the Act approved July 11, 1919.

* * * * * * *

SEc. 13. * * * That the rates of pay prescribed in sections * * * ¢
hereof shall be the rates of pay during the current enlistment of all men in
active service on the date of the approval of this Act, and for those who enlist,
reenlist, or extend their enlistments prior to July 1, 1922, for the term of such
enlistment, reenlistment, or extended enlistment * * *,

In decision of the Comptroller of the Treasury of October 22,
1920, 95 MS. Comp. Dec. 272, it was held that under the act of July
11, 1919, enlisted members of the Naval Academy Band were en-
titled to the continuous-service pay and the increase in pay author-
ized by General Order No. 34 of 1906, as provided for enlisted men
of the Navy generally.

Taking into consideration the original provision of section 21 of
the act of June 10, 1922, and the amendment thereto of May 31, 1924,
it is apparent that Congress intended that the base rates of pay pro-
vided in section 6 of the act of May 18, 1920, were to become the
permanent base rates for enlisted members of the Naval Academy
Band and that the provisions of prior law (act of August 22, 1912,
37 Stat. 331) giving what was known as continuous-service pay
should remain applicable, together with the increase under General
Order No. 34, to enlisted members of the Naval Academy Band sub-
sequens to June 30, 1922, irrespective of the following provision of
section 10 of the act of June 10, 1922, 42 Stat. 630, which is, in part,
as follows:

* * * Tp lieu of all permanent additions to pay now authorized for en-
listed men of the Navy and Coast Guard, they shall receive, as a permanent
addition to their pay, an increase of 10 per centum on the base pay of their
rating upon completion of the first four years of enlisted service, and an addi-
tional increase of 5 per centum for each four years’ service thereafter, the
total not to exceed 25 per centum. * * .



112 DECISIONS OF THE COMPTROLLER GENERAL.

The act of May 18, 1920, fixed a base rate of $72 per month for a
musician, first class, of the Naval Academy Band, to which, in the
case of claimant, there would be added, for the period July 1, 1922,
to November 10, 1923, $2.99 per month as continuous-service pay and
$8.80 per month under General Order No. 34. He was paid for the
period July 1, 1922, to January 5, 1923, at $56.10 per month; from
January 6, 1923, to November 10, 1923, at $58.65 per month. The
supply officer of the U. S. S. Reina Mercedes reports to this office that
he has adjusted claimant’s account from November 11, 1923.

Upon review $426.34 is certified due claimant for the period July
1, 1922, to November 10, 1923.

(A-2465)

REFUND OF CIVILIAN RETIREMENT DEDUCTIONS—SET-OFF FOR
THEFTS FROM INSURED PARCEL-POST MAIL

The amount in the retirement fund to the credit of a former employee of the
Post Oflice Department may be used to liquidate a claim against the em-
ployee by reason of his thefts of insured parcel-post packages to the ex-
tent of the indemnity paid thereon by the Government where opportunity
has been afforded the employee to reply to the claim for set-off and his
liability for the thefts in question has been established to the satisfaction
of the General Accounting Office.

Comptroller General McCarl to the Secretary of the Interior, July 26, 1924:

I have your request of July 3, 1924, for further consideration of
the claim of Morris Bialostosky for refund of retirement deduction
made from his salary while an employee of the Postal Service. The
amount to Bialostosky’s credit in the retirement fund is reported as
$101.02, but the Post Office Department is asserting a claim amount-
ing to $120.49 against any funds due Bialostosky, on account of in-
demnity paid to Havens & Co., of New York City, on insured
parcel-post packages lost in the mails and which are alleged to have
been taken by Bialostosky. The individual items forming the basis
of this claim for set-off are as follows:

Insured parcel No. 847, mailed October 17, 1922, at Callaway, Nebraska,
by Joy Chiles, addressed to Havens and Company, 19 Thompson Street, New
York, N. Y. Indemnity in sum of $20.10 paid June 23, 1923, by P. M., Omaha,
Nebraska. * * * Claim No. 7943.

Insured parcel No. 1803, mailed October 25, 1922, at Belleville, N, J., by
Helen B. Collard, addressed to Havens and Company. Indemnity of $5 paid
September 5, 1923, by P. M., Newark, N. J., under Newark claim No. 28149.

Insured parcel No. 417, mailed November 1, 1922, at New Hope, Pa., by
William Pursell, addressed to Havens and Company, New York, N, Y. Claim
paid January 20, 1923, in the sum of $14.18, by P. M., Philadelphia, Pa., under
Philadelphia claim No. 3396.

Insured parcel No. 50402, mailed November 7, 1922, at Decatur, Illinois,
by Frank Curtis, addressed to Havens and Company, New York, N. Y. Claim
paid February 10, 1923, in the sum of $3.21 by P. M., Chicago, Illinois, under
Chicago claim No. 148587.

Insured parcel No. 13540, mailed February 9, 1923, at Tucson, Arizona, by
B. F. Daniels, addressed to Havens and Company, New York, N. Y. Claim
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paid June 1, 1923, in the sum of $78.00 by P. M., Phoenix, Arizona, under
Phoenix claim No. 1644.

In my decision of May 31, 1924, it was stated that the amounts
paid as indemnity had been verified and that the claim of the Post
Office Department had been established as a préima facie claim, but
that no refund to the Post Office Department could be authorized
in the absence of a showing that Bialostosky had been afforded an
opportunity to answer the claim so presented. With your present
submission you forward a copy of the confession alleged to have
been signed by Bialostosky, as follows:

I, Morris Bialostosky, being first duly sworn, and being uninfluenced by
threats or promises, make the following statement, realizing that same may
be used against me: I am a letter carrier assigned to Varick Street station,
New York P. O. I serve route No. 24. While distributing the mail for my
route I stole four parcels, addressed to Havens & Co., 17 Thompson Street,
New York, N. Y. These parcels were stolen by me from route 4.

While serving my route I went into 204 Franklin Street and there opened
the four parcels I stole. I threw the wrappers away in the street and put the
contents, 10 rings and two pins, in my pockets. I admit that two of these
rings were marked for identification and the identification marks were shown
to me after I produced them from my pockets. All four parcels were insured
and the rings and pins contained therein apparently of gold.

I have been stealing parcels since November 1, 1922, and have received (at)
least $100 through selling the contents of these parcels.

(Signed) MORRIS BIOLSTOSKY.
Subscribed and sworn to before me at New York, November 9, 1923.
R. E. BusH,

P. 0. Inspector.

In answer to notice of the claim of the Post Office Department,
Bialostosky in letters, dated April 29 and June 8, 1924, written from
Atlanta, Ga., where he is confined, denies any knowledge of the theft
in question, alleging that at the time he was under the influence of
drugs, being a drug addict; that he did not know what he was doing
either at the time of the alleged theft or when he signed the alleged
confession. He pleads poverty and that he needs the money to con-
tribute toward a sick mother.

Bialostosky’s statements in the two letters set forth no facts which
would overcome his signed confession. The fact that he may not
have had knowledge of what he was doing does not release him from
pecuniary responsibility for the packages taken by him. There has
been no direct evidence submitted which would establish the actual
taking of the parcels in question by Bialostosky, but in view of his
confession that he took four packages addressed to Havens & Co.,
and that he had been taking packages since November 1, 1922, the
presumption is sufficiently strong to warrant holding him responsible
for the theft of all of the packages in question. Accordingly, you
are advised that the proper Post Office Department appropriation
may be reimbursed to the extent of the entire amount ($101.02) to
Bialostosky’s credit in the retirement fund.
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(A-2948)
NAVY PAY—RETIRED COMMISSIONED WARRANT OFFICERS

Commissioned warrant officers entitled to pay of a warrant officer by reason of
the “ saving clause ” in section 1 of the act of June 10, 1922, 42 Stat. 627,
retired on or after July 1, 1922, are entitled to retired pay computed upon

‘the pay of a warrant officer if higher than that to which entitled as com-
missioned warrant officer.

Decision by Comptroller General McCarl, July 26, 1924:

There is before this office the claim of John H. Cole, chief boat-
swain, United States Navy (retired), for difference in retired pay
between that computed upon the pay of a chief warrant officer and
a warrant officer for the period February 14, 1924, to March 31, 1924.

The Bureau of Navigation advises this office that after about
13 years of enlisted service claimant accepted appointment as a
boatswain (temporary) on July 6, 1917; warranted, permanent, on
May 8, 1922, to rank from December 19, 1919; transferred to the
retired list from February 14, 1924, in accordance with the provi-
sion of section 1453 of the Revised Statutes and the act of March 4,
1911, 36 Stat. 1267; and on March 28, 1924, commission issued as a
chief boatswain on the retired list to rank from July 2, 1923.

The act of June 10, 1922, 42 Stat. 625, 632, provides:

That beginning July 1, 1922, for the purpose of computing the annual pay of
the commissioned officers * * * of the Navy below the grade of rear
admiral, * * * pay periods are prescribed, and the base pay for each is
fixed as follows:

The first period, $1,500; * * *,

* * * * * * *

The pay of the first period shall be paid to all other officers whose pay is
provided for in this section.
* * * * * * *

Every officer paid under the provisions of this section shall receive an in-
crease of 5 per centum of the base pav of his period for each three years of
service up to thirty years: * %

* * * Tor officers in the serv1ce on June 30, 1922, there shall be included
in the computation all service which is now counted in computing longevity
pay, * * *_

*# * * (Commissioned warrant oflicers on the active list with creditable
records shall, after six years’ commissioned service, receive the pay of the
second period, and after twelve years’ commissioned service, receive the pay
of the third period: Provided, That a commissioned warrant officer promoted
from the grade of warrant officer shall suffer no reduction of pay by reason of
such promotion. * * *,

* * * * * * *

SeEc. 10. That on and after July 1, 1922, the monthly base pay of warrant
officers of the Navy * * * shall he as follows: * * * gafter twelve
years’ service—at sea, $189; on shore $168. * * *,

* * . * * * * *

SEc. 17. That on and after July 1, 1922, retired officers and warrant officers
shall have their retired pay, or equlvalent pay, computed as now authorized
by law on the basis of pay provided in this Act: * *

Section 1588 of the Revised Statutes provides:

The pay of all officers of the Navy who have been retired * * * on ac-
count of incapacity resulting from long and faithful service, from wounds or
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injuries received in the line of duty, or from sickness or exposure therein.
shall, when not on active duty, be equal to seventy-five per centum of the sea-
pay provided by this chapter for the grade or rank which they held, respec-
tively, at the time of their retirement.

The act of May 13, 1908, 35 Stat. 127, which carried an increase of
pay over that provided in chapter 8 of the Revised Statutes, provided :
* * * The pay of all commissioned, warrant and * * * officers
*# * x of the Navy now on the retired list shall be based on the pay, as

herein provided for, of commissioned, warrant and * * * officers * *
of corresponding rank and service on the active list; * * *

The act of March 4, 1911, 36 Stat. 1267, provided :

Hereafter, if any officer of the United States Navy shall fail in his physical
examination for promotion and be found incapacitated for service by reason of
physical disability contracted in the line of duty, he shall be retired with the
rank to which his seniority entitled him to be promoted.

The pay roll for the period February 14, 1924, to March 31, 1924,
shows that claimant was paid at the rate of $93.75 per month (75
per cent of $1,500 per annum). He claims pay at $141.75 per month
(75 per cent of $189 per month).

The saving clause in section 1 of the act of June 10, 1922, 42 Stat.
627, preserves to commissioned warrant officers the pay as a warrant
officer if the rate therefor be higher than that provided for a com-
missioned warrant officer. 16 MS. Comp. Gen. 869, December 19,
1922; 3 Comp. Gen. 142; 25 MS. Comp. Gen. 439, September 14,1923.

Prior to the act of June 10, 1922, it was provided by the act of
March 38, 1909, 35 Stat. 771:

* * * and no warrant officer, heretofore or hereafter promoted six years
from date of warrant, shall suffer a reduction in pay which, but for such promo-
tion, would have been received by him: * *

This statute was uniformly construed to protect a warrant officer
from reduction in pay on the retired list by reason of promotion to
chief warrant officer, 18 Comp. Dec. 78; 55 MS. Comp. Dec. 1036,
December 6, 1910, case of Chief Gunner Walker; 70 ¢d. 879, August
28, 1914, case of Chief Machinist Fitton. The language of section 1
of the 1922 law is substantially the same as the language quoted
from the 1909 law, and it is evident that the construction given the
1909 law is the construction intended to be given the 1922 law. In
the case of Alm, 25 MS. Comp. Gen. 439, April 14, 1923, it was said:

The saving clause in section 1 of the act of June 10, 1922, was clearly in-
tended to continue to officers promoted to chief warrant officers the benefits
which they enjoyed against reduction in pay by reason of such promotion con-
ferred by the act of March 3, 1909. See 16 MS. Comp. Gen. 869, December
19, 1922,

Claimant is accordingly entitled to retired pay from February
14, 1924, at 75 per cent of $189 per month, the pay he would have been
entitled to receive as a warrant officer had he not been promoted to

chief warrant officer.
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(A-2132)
USE OF OWN VEHICLES BY EMPLOYEES OF THE IMMIGRATION
SERVICE

In the absence of specific authorization by law, it is not permissible for the
Immigration Service to reimburse employees for the hire or use of their
own automobiles or horses in excess of the actual expenses of operation
definitely ascertained and evidenced by proper vouchers and receipts.

Contracting between the Government and its employees, though not expressly
prohibited by statute, is authorized only in exceptional cases, such practice
being contrary to public policy.

Comptroller General McCarl to the Secretary of Labor, July 28, 1924:

There has been received your letter of June 6, 1924, requesting re-
consideration of decision of June 4, 1924, wherein, upon review, set-
tlement No. C-469-L, of July 25, 1923, was sustained as to disallow- .
ances made in 24 vouchers covering payments to employees of the
Immigration Service for personally owned automobiles and horses
used by such employees and others in connection with their official
work in the enforcement of the immigration and Chinese exclusion
laws. In the letter you state:

As the department interprets your decision, the appropriation * Expenses of
regulating immigration ” is available to hire horse or motor vehicles under
such terms and conditions as the Secretary of Labor may prescribe, when
necessary in the enforcement of the immigration and Chinese exclusion laws,
outside of the District of Columbia. The terms and conditions of the rental
or hire of the automobiles and horses are set forth in each authority granted
for the allowance, and when such authority has been approved by the depart-
ment it has the force of a regulation made in conformity with a mandate of
Congress as expressed in the language of the appropriation from which the
expenditure is to be made.

It may be further pointed out that the automobiles and horses owned by
employees and hired to the Government are not used exclusively by them,
but are placed at the disposal of the Government for service night and day
by any other official or employee who finds it necessary to use such in the
enforcement of the immigration and Chinese exclusion laws. The allowances
are not in any sense made to reimburse the employee for expenses of travel,
but are rates agreed upon to cover the cost of maintenance of the machine of
which the employee owner allows the Government the use. That the wear
and tear on machines due to the severe duty they are called upon to perform
is excessive is evidenced by the repair bills for Government-owned machines
used by the Immigration Service that are submitted for payment, and when
it is considered that the employee owner is to bear all expenses of gasoline,
oil, repairs, etc.,, arising from the use of his machine by the Government,
the allowance, which runs between $1 and $2 per day, is very reasonable.

There are 46 machines and 6 horses placed at the disposal of the Govern-
ment under an allowance agreement, 1 machine under an actual expense of
maintenance basis, and 20 machines which are operated in the service of the
Government upon an actual mileage basis, a total of 67 machines and 6
horses. If the authority contained in the appropriations cited must be con-
strued as preventing the renting or hiring of automobiles and horses from
its employees under the conditions as stated, the Immigration Service will
be under the necessity of endeavoring to procure such machines and horses
from other sources, which will result in a large increase of cost to the Govern-
ment, for the reason that no owner will place his machine or horse entirely
at the disposal of the Government for the strenuous day-and-night service
required at the rate per month allowed the employees.

In the cases of allowance for maintenance of automobile on a mileage basis,
there are 20 instances of this character, all limited to the Seattle, Wash,,
district of the Immigration Service. This is done for the reason that condi-
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tions in that district are different from those in other districts, in that the
machines are not in constant use by the Government. To hire a machine
under such circumstances at a monthly allowance would not be economical,
and therefore the mileage basis is adopted for that district. As in the cases
heretofore referred to, the machines are always occupied by two or more
mmmigration employees or officials, as well as aliens who may be arrested in
the patroi, and the rate per mile allowed covers all costs of operating the
machine—gasoiine, oil, repairs, etc.

If such rental or xire can not be authorized by the Secretary of Labor, it will
be necessary for the Immigration Service to hire machines from outside parties
for each individual trip, at a cost which will prove to be far in excess of what
it now costs the Government.

In the case of Alexander S. Fulton, the empicyee died on June 14, 1922. In
all other cases itemization of the mileage performed kas been furnished, and is
now indicated on vouchers when submitted for payment.

Under the conditions as stated the department contends that it is acting en-
tirely within the authority conferred upon the Secretary of Labor by Congress
through the appropriations for the Immigration Service, and therefore requests
your early reconsideration, in view of the fact that effective July 1 a largely in-
creased border patrol will be put into service and it is essential that the de-
partment know what action it must take in regard to the allowances for main-
tenance of automobiles and horses.

In the decision of June 4, 1924, supra, it was said:

The three appropriations involved, “ Expenses of regulating immigration,”
fiscal years 1921, 1922, and 1923, respectively, provides:

“* * x That the purchase, exchange, use, maintenance, and operation of
horse and motor vehicles required in the enforcement of the immigration and
Chinese exclusion laws outside of the District of Columbia may be contracted
for and the cost thereof paid from the appropriation for the enforcement of
those laws, under such terms and conditions as the Secretary of Labor may
prescribe : Provided further, That not more than $12,000 of the sum appropri-
ated herein may be expended in the purchase and maintenance of such motor
vehicles: * * *” See 42 Stat. 487.

If in the enforcement of the immigration and Chinese exclusion laws, outside
of the District of Columbia, it becomes necessary to hire horse or motor ve-
hicles for official purposes, the appropriations referred to are available for such
expenses when incurred under such terms and conditions as the Secetary of
Labor may prescribe * * *,

The terms and conditions to be prescribed by the Secretary of
Labor, whether in authorizations in specific cases or by general
regulations, are such as may be necessary and appropriate to carry
out and give effect to the authority in the appropriation to pur-
chase, exchange, use, maintain, and operate vehicles. Authorizations
approved by the department, like other commitments, contracts,
engagements, etc., are binding on the Government to the extent
only that they are in conformity with law; regulations have the
force of law only when made in pursuance of a statute and to the
extent that they are consistent with law. 26 Comp. Dec. 99.

It has been repeatedly held that the contracting with employees
of the Government, though not expressly prohibited by statute,
is authorized only in exceptional cases, such practice being con-
trary to public policy, provocative of trouble, and having a tend-
ency toward favoritism. The practice is especially objectionable
when the contracting is between the employee and the particular

service in which he is employed, as in the instant cases.



118 DECISIONS OF THE COMPTROLLER GENERAL

It must necessarily be assumed that the hire of an employee’s
privately owned vehicle is primarily for such employee’s own use,
and that the use thereof by other employees is incidental only, it
is not unusual for employees to furnish and use their own vehicles
in connection with their official work, and it has been repeatedly
held in such cases, in the absence of statute providing and authoriz-
ing reimbursement on a different basis, that reimbursement is lim-
ited to such actual expense as can definitely be ascertained and
set forth in the vouchers, accompanied by receipts where receipts
are necessary and practicable. In this connection it was said in
decision of May 23, 1924, that—

In those instances where maintenance, repair, or operation of vehicles are
“ specifically authorized by law,” the actual expenses for gas and oil for the
operation of privately owned vehicles authorized to be and actually used for
official purposes are allowed. 23 Comp. Dec. 540. Such allowances are also
authorized where the use of the vehicle is in connection with the performance
of official travel away from official station. 1 Comp. Gen. 681; 2 id. 233 and
339. But in the absence of specific authority of law, an arrangement providing
a vehicle for the continued use of an official or employee at official station,
whether it be on the basis of a rental by the month or other period, on the
basis of a commutation of actual maintenance and operating expenses, or on the
basis of reimbursement of established costs of maintenance and operation,
contravenes the intent of section 5 of the act of July 16, 1914, supre, and is not
authorized. 21 Comp. Dec. 462; id. 560.

Specific legislative authority having been granted to certain de-
partments, bureaus, etc., to prescribe allowances, etc., for the use by
its employees of their privately owned vehicles (see particularly acts
of June 5, 1924, 43 Stat. 418-419, 459 ; and June 7, 1924, 43 Stat. 557),
it must be assumed that unless such specific authority has been
granted the practice is not authorized.

However, since there appears nothing to indicate that the prac-
tice here in question was not established in good faith, or that the
allowances pursuant thereto, predicated both on the use of the
vehicles by the employee owners as well as others, were unreason-
able, I am constrained to authorize credit in the accounts of the pay-
ing officer or officers of such of the items as are otherwise proper;
but the unauthorized practice should be discontinued, and credit
will not be allowed for any such payments made subsequent to March
4, 1925, unless and until such practice shall be specifically authorized
by law. '

(A-3867)
DESTITUTE AMERICAN SEAMEN—TRANSPORTATION

Payment for transportation of destitute American seamen from foreign ports
to the United States on the vessel on which they last served or on vessels
belonging to the same company is not authorized in the absence of evidence
showing affirmatively that the owners of the vessel on which the seaman
last served have been relieved from all duty, responsibility, and liability
with respect to the seaman so transported.
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Decision by Comptroller General McCarl, July 28, 1924:

Munson Steamship Line, 67 Wall Street, New York, N. Y., re-
quested June 26, 1924, review of settlement No. 017360-S, dated May
23, 1924, wherein was disallowed its claim for ($60-$25) $85, pay-
ment for the transportation of Max Baumgart and Hilario Suman-
got, two destitute American seamen, from Buenos Aires, Argentina,
and Santos, Brazil, to New York, in October, 1923, via S. S. America
(operated by claimant as agent for the Emergency Fleet Corpora-
tion), claims Nos. 676 and 671, respectively.

Request has likewise been made for review of so much of settle-
ment No. 028293, dated May 14, 1924, as disallowed said company’s
claim for $255, transportation of six destitute American seamen; in
March, 1924, via S. S. America, claims 718 and 714, as follows:

John Ryan from Santos to Philadelphia $25
Charles McGuire, Santos to Philadelphia 25
Benj. E. Nelson, Santos to Tacoma. Wash 25
Ralph Bachelder, Buenos Aires to Bayonne, N. J___ 60
Robert Fullerton, Buenos Aires to Tacoma, Wash___ GO
W. H. Wisdom, Buenos Aires to Philadelphia 60

And a further request for review of so much of settlement No.
031486, dated June 6, 1924, as disallowed $60 for the transportation of
Thomas B. Halsey, a destitute American seaman, from Buenos Aires,
Argentina, to Baltimore, Md., in April, 1924, via S. S. Western
World, claim No. 791.

The act of January 3, 1923, 42 Stat. 1072, provides:

For relief and protection of American seamen in foreign countries, and in
the Panama Canal Zone, and shipwrecked American seamen in the Territory of
Alaska, in the Hawaiian Islands, Porto Rico, the Philippine Islands, and the
Virgin Islands, $200,000: Provided, That hereafter the amount agreed upon
between the consular officer and the master of the vessel in each individual
case not in excess of the lowest passenger rate of such vessel and not in excess
of 2 cents per mile, together with such additional compensation for transporting

sick or disabled seamen as is now provided by law, shall in each case constitute
the lawful rate for transportation on steam vessels.

It appears that each of these men last served upon a vessel of the
same company (United States Shipping Board Emergency Fleet
Corporation) that brought them back to the United States. In one
instance the destitute seaman was returned on the same vessel on
which he last served.

The only evidence offered in support of the several claims is a
statement that the claimant understands that similar claims have
been allowed in the past.

In a -esimilar question considered by this office it was held in 3
Comp. Gen. 148, quoting from the syllabus, that:

As soon as the owners of a wrecked vessel take up the burden of subsisting
and transporting the members of the crew they cease to be destitute seamen,
and such owners may not be reimbursed from public funds for any part of
the cost of subsistence and transportation of such seamen to a port of the
United States.
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From the evidence now before this office it does not appear that
the Government is under any obligation to the claimant on account
of the transportation furnished to the seamen discharged from its
vessels in foreign countries. 83 MS. Comp. Gen. 537.

In the absence of evidence showing affirmatively that the owner
of the vessel on which these seamen last served had been relieved of
all duty, responsibility, and liability with respect to said seamen,
payment to said owner, or its agents, for the return passage is
not authorized.

Upon review the settlements are sustained.

(A-3886)

UNITED STATES COMMISSIONERS—RETURNS ON BIéNCH WAR-
RANTS—WARRANTS OF ARREST FOR PERSONS IN CUSTODY

A bench warrant is returnable only to the court by which issted, and -a United
States commissioner is not entitled to a fee for entering a return thereon
nor for drawing a bond for the defendant brought before him on a bench
warrant. :

‘Warrants of arrest are not required by the Texas code for defendants already
in custody, and fees charged by a United States commissioner for copy
of complaint, issuance of warrant, and entering return thereon when the
defendants had previously been arrested by a deputy marshal are not
allowable.

The issuance of a warrant of arrest implies the delivery thereof to some
person authorized by law to serve it, and a United States commissioner
is not entitled to fees for issuing a warrant when delivered to a county
