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Section II. Official Intercourse: ifi. It is agreed that whenever a erime is

committed affecting the person or property of a British subject, whether in the
interior or at the open ports, the British Minister shall be free to send officers to the
spot to be present at the investigation.—It ig farther understood that so long as the
laws of thetwo countries differ from each other, there can be but oneprineiple to guide
judieial proceedings in mixed cases in China. namely, that the cass is Emm by the
official of the defendant’s nationality; the official of the plantiffs’ Bmaoam:eumm merely
attending to watch the proceedings in the interst of justice. If the officer so attendi
ng be dissatisfied with the proceedings, it will be in his power to protest against them

in detail, The law administered will be the law of the nationality of the office
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trying the case. This is the meaning of the word “Hui Ting”, indicating combined
action in judicial proceedings in Axt. XVI of the Treaty of Tientsin, and this is the
course to _ows respectively followed by the officers of either nationality.
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Treaty of 1880. Art IV. When controversies arise in the Chinese Empire
between citizensof the United States and subjects of his Imperial Majesty which need
to be examined and decided by the public officers of the two nations, it is agreed
between the governments of the United States and Chinathatsuch cases shall be tried
by the proper officials of the nationality of the defendant. The properly authorized
official of the plantiff’s nationality shall be freely permitted to attend the trial, and
shall Ye treated with the courtesy due his position, He shall be granted all proper
facilities for watching the proceedings in the interest of justice. If he so desires, he
shall have the right to present, to examine, and to cross examine the witnesses. If
he is dissatified with the proceedings he shall be permitted to protest against them
indetail. The law administered will be the law of the nationality of the officer
trying the case.
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Gt VW\@MM%.I@&@XE% Chinese subjects who may be guilty of any eriminal act toward
British subjects, shall be arrested and punished by the Chinese authoritics, according to
the laws of China, British subjects who may commit any erime in China shall be tried an
punished by the counsel, or other functionary authorized therelo, according the laws of

Great Britain. Justice shall be equitably and impartially administexd on both sides.
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“I hold that the law of China ought to be applied to the facts of this case. The court




sdministers the law of England (1863 Order in Council, Art. 5), but what is the law
of England in regard to immovable property situated within the dominions of the
Emperor of China? Undoubtedly that rights in respect of such property shall be
governed by the lex situs, that is, by the law of China. To apply the law of English
realty to land under the sovereignty of China is to disregard the distinetion between
the real and personal statutes—a fundamental prineiple of private international law
which can be traced back through the legal history of the western world to the time
of the Roman Republic, and which is as necessary to-day as ever. It is true that our
extraterritorial rights in China are not rooted in the history of western law, as are
those in the levant, for they are the creatures of the treaties in China, the earlist of
which was ratified in 1842; but I think there i8 no doubt that the order in couneil
from which the court derives its jurizdiction was framed on the long established
lines of an extraterritorial personal law.——The principle that land and its an.mmsﬂm
are subject to the lex situs is not arbitrary, hut founded upon cogent considerationsof
mil  NSEHERENTAEERE i
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justice and expediency—one of the most obvious is that contiguous plot of land
should be subject to the same law in regard to such incidents as Emmoawzo,ﬁ and
servitudes. The land of British subjects at Tientsin if often coterminous with that
owned by Frenchmen, Germans, and subjects of other treaty provers. If the home
law of such proprietor is to apply to his land at Tientsin there will be different
periods of limitation, presecription for servitudes, ete. according to the nationality
of the owner for the time being------The same reasoning excludes tne law of the
owner’s domicile.--+++-Reported in Hinckley’s American Couneilor Jurisdiction in the
Orient.~—250-258.
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In every full sovereign state foreigners as well as its nationals are equally amen-

able to its laws and to the jurisdietion of its tribunals. This is an essential attribute
of State Soverneignty and a well established principle of International Law, For

more than eighty years China has been bond by the system of extraterritoriality

which has prevented the Chinese Government from exereising its judicial power over



foreigners within its territory. It is unnecessary to state here the defects and dis-
advantages of such a system. As long as extraterritoriality is not abolished, so long
will China be unable to exercide herfull sovereiguty. For the purpose of restoring
her inherent jurisdictional sovereignty it is here-by declared that on and after the
Tirst Day of the First Month of the Nineteenth Year of the Republie, (January
Ist, 1980) all foreign nationals in the territory of China who are now enjoying
extraterritorial privileges shall abide by the laws, ordinances, and regulations duly
promulgated by the central and local government of China. The Executive Yuan
and the Judicial Yuan are hereby ordered to instruct the minsters concerned to
prepare as soon as possible a plan for the execution of the rmrandate and to submib it
to the Legislative Yuan for examination and deliberation with a veiw to its promul-
gation and enforcement”.
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