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LETTER OF JOHN JAY, ESQ., PRESIDENT OF THE UNION
LEAGUE CLUB, TO DR. FRANCIS LIEBER.

Uniok Square, New York,

May Uth, 1867.

Dear Sir : I have the honor to advise you that the Club, at

its monthly meeting on May 9th, after a deliberate discussion,

unanimously adopted the following preamble and resolution :

" In view of the early meeting of the Convention for the for-

mation of a new Constitution of the State, it is deemed advisable

to obtain all the light which study and experience aflbrd upon

this important subject ; and believing that the distinguished

ability of Dr. Francis Lieber, and his erudition in all matters

connected with public law, qualify him especially to speak on the

subject : Therefore, be it

Resolved, That Dr. Francis Lieber be requested to write his

views on the subject as to the principal points to be looked to in

the formation of the new Constitution, and that the Publication

Committee of the Club be instructed to print the same and send

a copy to each member of the Convention, the governor and

judges of the State, and the members of the Legislature ; also,

to circulate it generally."

" An extract from the minutes.

"Attest:

" Charles S. Weyman,

«? " Resident Secretary

^

•^

? In communicating this action of the Club, embodying so high

^ a tribute to your eminence as a publicist, and which, I trust, will

\ secure to the approaching Convention the benefit of your valuable

1^1 suggestions, I beg to add that the Publication Committee will be

's requested immediately to advise with you upon the subject with

\j which they are charged by the resolution.
'^

I am, dear sir,

-J
With great respect,

T Faithfully yours,

\ John Jay,

^ , President, dc.

S To Francis Lieber, LL.D.,

K - New York.



REPLY OF DR. LIEBER.

New Yoek, Wth May, 1867.

Dear Sir : The resolution of our association which you have

communicated to me in terms of great kindness, lays on me the

performance of a work as highly honorable as it is grave, and

which it would be bold in me to undertake, were it not that the

call of so distinguished a society, and for so solemn a purpose,

assumes almost the character of a behest. It would be more

than ungracious were I to decline.

The formation or revision of a constitution is as noble a task

as the erection of those great cathedrals, toward the rearing

of which it was the habit of calling on every one to contribute

his share of work or means, however humble it might be ; and in

obedience to your call I shall cheerfully offer my contribution to

the building up of our constitution ; or at least I shall "write my
views as to the principal points to be looked to in the formation

of a new constitution," to use the words of the resolution which

you have communicated to me, distinctly understanding that the

Club, in publishing my views, makes itself in no way answerable

for them, but gives them as the opinions of a fellow-citizen on

subjects of great public interest. Demosthenes, in one of his

great speeches, mentions the daily and hourly repeated Athenian

question, " And what's the news ?" Let me consider the call of

our Club like the frequent American question, "What do you

think about this matter ?"—put more solemnly, more singling out,

indeed, but still addressed by friends to a friend.

I beg you, dear sir, to convey my sincere thanks to the Club,

and to assure our fellow-members that, however unsuccessful I may
be, or however my convictions may occasionally differ from the

views of some of them, I shall write down what they have

asked for, conscious of the weighty importance attached to the

topic, and that not a line will be written either from the love of

some theory, or in the temper of a partisan, or in the pliable

spirit of a courtier to his sovereign, although the sovereign with

us be called the people.

Accept for yourself the assurance of my highest esteem, and

believe me. Dear sir.

Very truly yours,

Francis Lieber.

To John Jay, Esq

,

President of Union League Club,

New York.
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CONSTITUTION OF NEW YORK.

The New York State Constitution, of the year 1846, is one

of the longest constitutions in existence, and in more than

one case passes over from the character of a Constitution and

Form of Government, as the universally adopted style used to

be, into that of a code of laws. It is difficult even for wise men
to avoid, in a constitution, principles and outhnes so general,

that they lose their practical efficiency, on the one hand, and

to escape, on the other hand, details and individual direc-

tions with which men, in love with some novel theory, or a

theory to them novel, constrain future generations and im-

pede the essential progress of their commimity. A study of

all American State constitutions shows in a striking manner

the last-mentioned evil ; and a careful perusal of the succes-

sive constitutions, as they have followed one another in the

different States, exhibits the increasing evil of individual

sapiency forcing favorite details of special legislation into

the fundamental laws of the States. A written or enacted

constitution ought to be like a chart of dykes, protecting the

land against the inroads of the element ever ready for mis-

chief and destruction ; but it ought not to attempt prescrib-

ing the culture of the protected land within. The Constitu-

tion of the United States has avoided the difficulty of keeping

the mean between useless generalities and emban-assing de-

tails, probably, better than any existing enacted constitution,

certainly better than any other American fundamental law

known to me.

The best military authorities tell us that the orders issued

by Napoleon before great battles, in the period of his bril-
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liant successes, were characterized by this feature, that the

general plan was marked with precision and genius, while,

within these lines, sufficient jEreedom of action was left to

his carefully selected commanders, so as to give free play

to them for the many emergencies of the battle. Something

similar ought to be observed regarding enacted constitutions.

The community gains nothing when the framers of a funda-

mental law go beyond the limits of a constitution and plan

of government, and substitute the character of a code of

laws for it. The more the latter is done, the more frequent

revising conventions become, until they actually change into

what might be called periodical super-parliaments.

The approaching Convention, it is to be hoped, will dkect

its attention to this point of simplification, and to those por-

tions of the existing State constitution which contain em-

barrassing details ; but it seems that the Union League Club,

when it honored me with a call for my views on the revision

of the constitution, did not ask for a detailed review of the

State instrument, but simply for my opinion on some of the

main points connected with this great topic. These I am
now going to give, repeating, however, that they are simply

given as the writer's own, without any responsibihty on the

part of the association, and that, indeed, I would not have

felt induced to give these views on any other condition.

They go forth and will be taken for what they are worth.

Laws ought to be certain, both as to meaning and apphca-

tion ; trials ought to be speedy
;
judges ought to be inde-

pendent ;
punitary laws ought to be mild, but undoubted in

their execution. These are elementary truths now univer-

sally admitted by the publicists and poHtical philosophers of

our race, and of special importance to a people who ac-

knowledge no other master than theh Self-Made Law.

Yet every one of these truths is more or less seriously dis-

regarded and counteracted in our present poHty.



PARDON.

The present Constitution of New York gives to tlie Govern-

or the unrestricted privilege of pardoning persons'"^' who have

been convicted, in the due and laborious coui'se of law, of an

offence against the laws. The Governor can wholly or par-

tially remit the punishment which, by regular sentence, has

been decreed to be inflicted on a convict, ^dthout being re-

sponsible to any person or body of men for so doing. The
jardoniug power is thus an arbitrary power, and, indeed, the

Oily real vetoing power in our modern law-polities, in the

s^nse of the ancient Roman veto of the tribune, although the

ta-m vetoing has been universally but wTongly applied to

another act of the Executive. Veto, in the Roman sense,

m^nt the entire or partial voiding and nuilifjdng of a law,

or ^ special execution of a law, for reasons judged sufficient

by \h.e tribune, and this is precisely what the pardon ga-anted

by iie chief magistrate effects with us. It is an element of

arbirariness and absolutism in the midst of a system which

pretoids to eschew all arbitrariness, and proclaims to be

founoed, as far as it is possible for men to do, on law and

justice alone, because it aims, above all, at Liberty, and

libertj must rest on law and justice.

There is no inherent reason why the pardoning power

should belong to the Executive. It has come to us tradi-

tiouall} from the monarchies in which very naturally the

crown icquii'ed by usage the privilege of pardoning, for the

monarch is acknowledged as the " som'ce of honor and of

mercy,'* even in those kingdoms in which he is not supposed

to unite within himself the judge, the legislator, the com-

mander |)f the forces, and the executor of all laws. Yv'ithout

* The sifcject of pardon, and most of tlie maiu topics touched upou

in these pa^es, have been treated at much greater length, though iicit always

from the sane point of view, in several of my works, especially in my Civil

Liberty andSelf-Government, but it will be understood that I could not con-

tinually refer, in the course of such a writing as the present, to that or, in-

deed, to any 5ther book. Thus, there is in the Appendix to the Civil Liberty a

somewhat eliborate paper on Pardon ; but I ash permission now to refer to

the work, ome for all, and shall not recur to it.



10

tills tradition, no political philosoplier would liave assigned

the pardoning power to tlie Executive, and there are many
and urgent reasons why it should either be taken from the

Executive, or at least should be greatly modified.

Although the prince has the sole right of pardoning (ia

aU but very exceptional cases), yet this power is practicallj

modified in modern times. Applications for pardon gi)

through a minister of the crown, frequently called Minister

of Justice and Grace ; but, with us, the chief magistrates of

the States are so accessible to every applicant that it le-

comes difficult, and for some individuals impossible, to reast

the pressure of influence and importime applications, wholly

unconnected though they generally are with any comparative

innocence in the convict for whom a pardon is sought, ^hat

which is revolting to all administration of justice natnraUy

happens—the convict connected with influential pople

stands a much better chance of getting pardoned, wthout

any resort to bribery, than an obscure and friendless prsoner.

There are now from five to six applications for pardoi daily

presented to our chief magistrate ; indeed, nearly evay con-

vict, now-a-days, tries to obtain a pardon, which is rot sur-

prising considering the frivolous ease with which ou' people

sign petitions of any sort, frequently for no better reason than

to get rid of the importune agent of the petitioner.

It has long been shown by repeated statistics, that a con-

vict sentenced to ten years' imprisonment or more, or for Hfe,

stands a better chance than a criminal who has been sen-

tenced to three years' imprisonment ; because the former is

very hkely to be pardoned after about four year^ while the

latter is allowed to serve out his term, as convictsexpress it.

All persons who have made the science of punishment an
especial subject of their study—all wardens and siperintend-

ents of penitentiaries, as far as my inquiry has] gone, agree

in this, that in those penitentiary systems in which Reform
is made an object together with Punishment, no reform can
be looked for so long as the convict occupies his mind
with hopes of a pardon or with schemes how :o obtain it.

Reform requires first of all a resolute resignition to the
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assigned pimislmient ; it may be followed by au acknowl-

edgment of its justice, after wMcli real and a penetrative

reform may take place. Pardon rarely elicits a feeling of

gratefulness in tlie pardoned person which might temper the

feeling of hostihty toward the non-penal world of which the

criminal population is universally possessed.

The reckless pardoning, as it must be called, has wrought

another most serious injury in many portions of om* countiy

;

it has degraded the woman, by being extended to her almost

as a matter of course, even in cases of the most heinous

crimes, simply on the ground that she is a woman, thus pro-

ceeding for a sexual reason in a case of moral character.

The woman is in this manner treated as too weak to expect

strict moral responsibility from her, and we are consequently

justified in saying that she is degraded. Her moral character

is so far eflaced.

From whatever point of view we may look at the unre-

stricted privilege of pardoning and its operation, it is incon-

sistent with our polity ; it unsettles the law, and even ad-

ministration of justice ; it encourages crime by increasing

impunity, and helps to efface that moral character of the

community, without which no Freedom, which we so highly

prize, can endure. It is illogical and mischievous.

About a year ago, the New York Prison Association

addressed a number of questions, in a Cu'cular Letter to

Former Chief Magistrates of the Different States, on the

subject of Pardoning. It was not considered dehcate to

address governors in power, on a privilege which, at the

time, they were exercising. The following are the questions

then propounded, with the exception of the last one, as

irrelevant here

:

I.
—

" When you were Governor of the State of

and possessed the privilege of pardon, did you consider it a

desirable attribute of the Executive Power, or, on the con-

trary, a burden, and generally a painful moral responsibihty ?

Do you think this unlimited authority of pardoning necessary

in our political system ; or is it, on the contrary, in your

opinion, repugnant to our theory of government, which dis-

countenances irresponsible and arbitrary power ? Has the
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privilege of jDardon, as it now exists, grown out of the polity,

peculiarly our own, or does it exist because we found it wlien

our own governments were estabKshed ?

II.

—

" Is it, in your opinion, possible that, easily accessible

as our Chief Magistrates necessarily are, the privilege of

pardoning can be guarded against frequent abuse and serious

mistakes ? Does, or does not, the privilege of pardoning, as

it now exists, lead, in many cases, to results wholly uncon-

nected with the degree of guUt or the comparative innocence

of the convicts, and does not the obtaining of a pardon very

frequently depend upon the influence which can be brought

to bear on the petition for the pardon, rather than on the

merits of the case itseK ?

III.
—" Is it your conviction that the power of pardoning,

as it now exists, leads more frequently to a defeat of the ends

of justice, than to the furtherance of a wise and even-handed

administration of the same ?

IV.—" Do you, or do you not, think that a recommenda-

tion for pardon by the Jury, who pronounce the culprit

guilty, ought to be excluded as incompatible with that ver-

dict, and that the recommendation to a merciful consideration

should be restricted to the Judge or Judges who tried the case ?

Y.—" Is it your opinion that the ends of justice and the

real interest of the convicts themselves would be better

promoted, if the power of pardoning in the Executive were

modified and circumscribed by a wisely organized Council or

Board of Pardon, as is the case in some States in this country

and in some European governments ; or do you regard the

power of pardoning as an inherent, absolute, and essential

attribute of the Executive, so that it ought to continue in the

same form in which it now exists in nearly all the States ?

VI.—" If you think that there should be a Council, or

Board of Pardon, is it your opinion that, whenever State

Constitutions are changed, authority ought to be conferred

upon the Legislature to establish such Council or Board ?

VII.—" Is there, in yom- opinion, any other mode, besides
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that indicated in Questions V. and VI., whereby the power

of pardon can be properly limited or regulated?"

All the answers received from the different ex-governors,

with one partial exception, if I remember aright, were m that

sphit m which the reader will readily perceive that the ques-

tions were drawn up.

But is the privilege of pardon necessaiy at all ? A most

distiug-uished philosopher has actually maiutained that laws

should be very mild and the pardoning power abolished ;
but

no matter how light soever laws may be, those cases cannot

be avoided by any human code, in which a plaia and strict

ajjpUcatlon of the law—and the law ought to be applied strictly

and plamly—mihtates with essential and intrinsic justice.

The pardoning power ought to exist somewhere, and it

ought to be wisely cu:cumscribed and organized. No better

way of moderating the pardoning power in repubhcs has been

discovered, in America as well as in Eiu^ope (for instance

in the republic of Geneva), than the establishment of a

Board of Pardon, which acts in conjunction mth the execu-

tive power. In our State it would probably be found the best

to estabUsh, by law, a Board of say five members, one or two of

them to be judges, without the wiitten report of which Board

to the governor, no pardon should be permitted, or whose

consent, after friU mvestigation of the case, should be neces-

sary for the validity of the governor's pardon. The members

of the Board of Pardon should be appomted for a distmct

number of years, by the governor with the consent of the

Senate, and not be elected for a short tune, as, for instance,

the prison inspector now is—a mode of appointment which has

proved injuiious to the penitentiary system in our State, and

to the essential interests of the community.

If the convention should fear going into details, it may be

possible that the end we have in view may be obtained by add-

ing in the new Constitution, granting the pardoning

privilege to the Executive, these words : modified and 1.

circumscribed as tJie Legislature may direct hj laiv.

This may possibly suffice, but thus much, at least, is

urgently called for, if we mean to be a commonwealth of law
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and principle, and not to surrender it to arbitrary views

and subjective whim.

HECUPERATION OF THE FULL CIVIL AND POLITICAL
STATUS.

Anottier subject of great injustice connected with the irreg-

ular and unrighteous use of the pardoning power, is the fact

that as the law now stands, a convict sentenced for the most
nefarious crimes, but pardoned, re-enters into the possession

of all his political rights, voting and aU, while his fellow-

convict, sentenced for a less crime to a shorter imprison-

ment, and, because sentenced to a shorter time, remaining

unpardoned to the end of his sentence, loses certain pohtical

rights in consequence of having been punished for an infa-

mous crime. The theory undoubtedly is, that the Executive

pardons because he has found that there was good reason for

arresting the full course of the law, but whatever the theory

may be, the fact is as it is daily shown, a crying injustice, and

the Constitution ought to establish that no pardon induces

2. perfect recuperation of political or civil rights, unless the

pardon mentions this fact according to the law which the

Legislature may establish ; that is to say, the reinstating in the

full pohtical or civil status must be subject to the same
restriction or modification to which the pardon in general

shall be subject.

REHABILITATION.

At all times, our present ones not excepted, it has happened

that persons have been condemned for crimes, of which it was
proved at a later time that they were whoUy innocent. If

the victim is still ahve, there is no other means of restoring

him to the status of which he ought never to have been de-

prived, than pardoning him. The EngHsh and American law

does not know the idea of RehabiHtation. But in a case such

as has been mentioned, it is the community, or its adminis-

tration of justice, which ought to crave the pardon of the

innocent convict—not, indeed, the convict the pardon of the

Executive, or of any person or body of persons. Public ac-

knowledgment of the grievous error, and compensation, as
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far as it is possible (wMcli is never very far), ought then to

take place, either to the living victim, or to the memory and

surviving family if he is no longer living, or has actually died

by execution. It is nothing short of barbarous helplessness

when a political community does not know how to escape a dif-

ficulty but by a process in which there is no reason—not even

verbal logic. "We have done grievous wrong to a fellow-citizen,

therefore we issue a writ of pardon for the offences which we

nevertheless confess he has never committed ! It is neces-

sary, therefore, that the idea of Rehahilitation he introdttced

into our laio ; and it seems that this can he done effectually 3

and heyond cavil, only hy a proper provision in the Con-

stitution, while the Board of Pardon ivould he, p-ohahly, the most

convenient hody to act—not as a court of appeal, hut as a Board

of Revision, with the p)oioer to authorize the Goveriior to issue—
oiot a p)ardon, hut a proclamation of rehahilitation and compensa-

tion, together ivith one of regret on the part of the community.

Every reader to whose mind is present the case of the Eng-

lish lawyer who, in 1844, was sentenced to transportation for

hfe, for forgery, and who, some two or three years ago, was

pjardoned because it was made patent that a most gi-ievous

wrong had been perpetrated against him—every such reader

will agi'ee that this subject of honorable Rehabilitation is nei-

ther subtle nor practically useless, but that it is, on the con-

trary, a subject of plain and palpable political truth, practical

candor, and indispensable justice.

SUSPENSION OF SENTENCE.

A subject not whoUy unconnected with that of Pardon,

and du-ectly opposite to the one just reflected upon, is that of

Suspending Sentence.

In England, as well as here, the usage has crept into the

courts of justice of suspending the sentence ; that is to say,

when in a penal trial, after a laborious and costly process,

the indicted person has at length been found guilty, and the

judge acknowledges the verdict—not setting it aside—he

nevertheless undertakes to suspend sentence, sometimes for

one reason, sometimes for another. At times the judge

couples a certain condition with this suspension, thus crcat-
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ing, in fact, a new sentence. In a noted case, a higUy re-

puted judge, in a neigliboiing State, suspended sentence

provided tlie person found guilty would leave the State!

Once the sentence suspended, it is hardly ever, if indeed,

in this country, ever executed. There are persons in our

community against whom successively several verdicts of

guilty were found, and over whom a corresponding number
of suspended sentences hover, none of which will ever be

executed. How is it morally possible that a person should

be brought back into court and receive sentence, after hav-

ing been roaming about for a year with the placard of

"guilty" pinned to him?

The very first paragraph of the declaration of rights, con-

tained in the Enghsh Bill of Rights, is to the effect " that the

pretended power of suspending laws or the execution of laws

by regal authority, without consent of Parliament, is illegal,"

and we allow a judge " the suspending of laws, or the execu-

tion of laws ;" for, to this the suspension of sentence, and

defeat of the result of a legal trial, obviously amounts.

In the city of New York, this abuse of judicial power,

against all correct idea of a true administration of justice, has

become quite common, and, it is beUeved, far more common
than anywhere in America or England; while in no other

countries judges have been allowed to arrogate this power.

It is not known to me, despite of some research, how early

this assumption of discretionary power in the judge took

place in England, nor have I been able to ascertain when it

became habitual in certain locaHties in the United States

;

but the evil does exist, and a most serious evil it is. It in-

creases the aheady alarming impunity with which crime may
be committed ; it helps to unsettle the administration of jus-

tice and the public sense of justice ; it is an uncalled-for and

imwarranted power in the judge ; it is unnecessary, for we
have the pardoning power ; it introduces an additional ele-

ment of arbitrariness, where no arbitrary power ought to

have a place. The judge, instead of assuming this power,

might declare that he means to ask the Board of Pardon, or

the Executive, for a favorable consideration of the case. The
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jmy, on the contrary, ouglit never to make any recommenda-
tion against its own verdict, as is now very frequently done.
The abuse exists, and it is very doubtful whether a mere

law abohshmg it would be proof against aU subterfuges of
oiu- ca^dlling generation. It is suggested, therefore,
to extinguish this serious inconsistencij hij a provision in 4
theneiv Comtitution, and to oblige evertj court to pronounce
sentence ivithin the term in which the respective case has been
tried.

THB INDSPENDENCS OP THE JUBICTAH?.

The prmciple embodied in the Habeas Coi-pus Act of 1679,
and transplanted mto the Constitution of the United States
as the Privilege of the Writ of Habeas Corpus, on the one
hand, and the Independence of the Judiciary on the other,
are two of the greatest acquisitions, we might almost say, of
the gi^eatest conquests m the progress of civilization, and two
of the greatest guarantees of personal security and ci\41
liberty ever devised by man.
By Independence of the Judiciary is meant the weU sus-

tamed impartial position of the judge between the two
parties (which our trial m com-ts of law assigns to him), and
the fi-eedom of the judge fi'om any mfluence, dii^ect or m-
direct, of the Executive, the power-holder, the Sovereign, be
he one person, or may he consist of many or of all. It' re-
quh-es a variety of means to obtam this important end.

After the EngHsh had sevei-ely suffered from the dependence
of the judges upon the cro^Ti when it was worn by the Stuarts—
those "Stuart judges" whomLord CampbeU, himself Chief-Jus-
tice of England, calls ruffians in ermme—and when the great
BUI of Eights of 1688 had settled many constitutional points
of elementary importance, it was added, by the Act of Set-
tlement of 1700, completmg the BiU of Rights: " That after
the said hmitation shaU take effect as aforesaid, judges' com-
missions be made quamdiu se bene gesserinf, and theh- salaries,
ascertamed and estabHshed; but upon the address of both
Houses of ParHament it may be lawful to remove them." At
a later period, by the first act under George III, it was cstab-

2
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lislied tliat the death of the monarch should not Toid a

judge's commission, as had been the case theretofore, and

thus the independence of the Enghsh judge and the inde-

pendent tenure of the office were firmly established and com-

pleted.

The principle that judges shall hold their office during good

behavior was incorporated in the constitutions which were

adopted by New York, Massachusetts and some other States,

after the Declaration of Independence and before the adoption

of the Constitution of the United States. The Constitution of

New York (adopted in 1777) ordains " that the chancellor, the

judges of the Supreme Court, and the first judge of the

county court in every county, hold their offices during good

behavior, or untU they shall have respectively obtained the

age of sixty years."

The first Constitution of Massachusetts, of 1780, and

chiefly indicted by John Adams, contains as " Part I.," " a

declaration of Rights of the Inhabitants of the Common-
wealth of Massachusetts," consisting of thirty articles, of

which the twenty-ninth reads thus :

"It is essential to the preservation of the rights of every

individual, his life, liberty, property and character, that there

be an impartial interpretation of the laws, and administration

of justice. It is the right of every citizen to be tried by
judges as free, impartial and independent, as the lot of

humanity will admit. It is, therefore, not only the best

policy, but for the security of the rights of the people, and of

every citizen, that the judges of the supreme judicial court

should hold thek offices as long as they behave themselves

well ; and that they should have honorable salaries, ascer-

tained and established by standing laws." *

Sounder and more dnect language cannot be used by

man, and that sterhng patriot and hero of independence.

* All these early constitutions, together ^Nath the Declaration of Indepen-

dence, the Articles of Confederation between the said States, the treaties be-

tween France and the United States of America, were published by a resolu-

tion of December 29, 1780, of the Continental Congress, in "two huudi'ed

correct copies," ' to be bound in boards."
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to wliose warm love of liberty we owe in a great measure oiu"

Keyolution, as much as great events can be owed to individ-

als—that bold man ui the vigorous age of forty and some

years—placed the immovability of the judge and his tenm'e

of office during good behavior in the very Bill of Rights of

his commonwealth. Let us remember this fact. Ci^dl liber-

ty is never promoted by merely increasing the power of the

power-holder, and it is always undermiued by increasing-

absolutism, most especially so by democratic absolutism.

The general mode of appointment of judges used to be by the

governor, with the consent of the senate, and during good

beha-sior. In many States the Legislature elected the judges

by joint ballot. This was the mode adopted in South Caro-

lina, and at one period in our own State. The Governor had

nothing to do with the election. To this election by the

legislatm^e, the State of Georgia added the tenui'e of office

for a short period of years. The judges, it was observed, at

once lost in character. At length our State adopted, in the

present Constitution, the short term of office of Georgia, and

substituted popular election for election by the legislatm'e

as in Georgia. Thenceforward the change swept over the

country until the convention of Massachutts, in 1853, refused

to approve the proposed amendment of judges appointed by

popular election for a limited time. She was the first State

whose convention made a stand against this innovation.

In no case, I believe, did this change proceed fi-om dis-

satisfaction with the merits of the old system, Complamts

were uttered nowhere, except, indeed, the dissatisfaction that

judges who belonged to an opposite party, before they were

appointed, should occupy then* places on the bench forever,

thus withholding a chance of appointing a fellow-partisan

in their stead. But one of the very objects to be obtained

by appointment dm-ing good behavior, is the divesting of the

judge of party or executive influence, and it used to be

invaiiably observed, when the old system obtaiaed, that in

placing a citizen on the bench as judge for Hfe, the grave

responsibility was so distinctly felt by the incumbent, that no

dependence on party or any other power could be looked for.

The greatest judges of America have graced the bench
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under the former order of tilings ; but it is inherent in frail

human natm^e, that he who has power wants more. The

greed of power is in every one of us, no matter whether that

one be called a king, or the many be called the people. The

change of name does not change the character of the individ-

uals. We, as people, are as greedy for power, as he who
wields it alone, and judges independent of the influence of

the sovereign have appeared as disagreeble to the American

sovereign, as they were offensive to a Louis the Fourteenth.

Self-hmitation is wonderfully rare.

There prevailed likewise the error that people sought for the

essence of liberty in universal electiveness, and unchecked ab-

solute electors, so that universal suffrage exist. Liberty, how-

ever, consists in no absolutism or despotism, be it democratic or

monarchical, and election should by no means extend to every

office or occupation. Om' legislators ought to be elected;

our governor ought to be elected ; but who would trust him-

self to a pilot or a physician elected for him by the commu-

nity in which he lives ? or to an elective watchmaker, or who
would vnoh his cook to be elected for him ?

H ^If liberty required judges dependent on the sovereign peo-

ple, then consistent reasoning would lead us to the conclusion

that the highest liberty exists where there are no officers at

all set apart as judges, but where the people themselves, or a

crowd of them assembled in the market, are the judges. A
more deplorable administration of justice, however, than that

of the people of Athens, assembled in the agora, cannot well

be imagined, for a community which aims at liberty. An emi-

nent Frenchman—now banished from France, because too

" liberal"—proclairo^ed in a sort of manifesto issued from his

exile, that Liberty consists in Equality, and Equahty demands

the abohtion of Two Houses and of immovable judges. We
consider the representative system necessary for Liberty in

national poHties, and the one-house system a grievous eiTor

;

while we believe an independent judiciary an indispensable

element of enduring freedom.

The independent position of the judge is more important in

republics—and especially in republics founded on imiversal

suffrage—than in monarchies ; foa.', to resist a monarch im-
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parts dignity to a man ; there is sometliing heroic in oppo-

sition, bnt opposing the influence of the people, however mis-

taken they may be, reqnu'es far greater courage, for he who

does it is easily stamped with contempt, as an enemy to the

people, wliile those who are opposed present no responsibihty.

Who can bring the people to an account ?

It is not because judges are, forsooth, worse than other peo-

ple, but it is simply because they are human beings like eveiy

one of us, that they must necessarily become subject to the

soTereign, who stands high above the executive, when they

desu-e re-election or wish to remain on good terms with the

Prmce, as MachiaveUi calls the sovereign of a State, whether

the sovereign power be in one or in the community. That

Prince has always his courtiers. It has ever been considered

highly despotic when kings have taken the administration of

justice into their own hands, and not allowed their 0"«ti courts

of law to decide between them and the subjects ; and in a

somewhat similar manner is it incumbent upon the popular

sovereign to erect an independent judiciary between them-

selves and single citizens, as well as between citizen and

citizen.

Candor will oblige every reflecting citizen to confess that,

speaking now of om- whole country, the elective appointment

and short dui'ation of office has not improved our judicial

system in any way, nor is it, probably, the people at large who

care much for it—certainly not where they fidly imderstand

it. It is rather Impatience which leads to the support of the

present system—impatience of a portion of the profession at

the httle chance there would be to obtain a seat on the bench

under the old system, and occasional unpatience at judges who

may stand in the way of certaui favorite ideas. "We recollect

very clearly how the Washmgton journal, which was consid-

ered the " official paper" under President Jackson, vehemently

advocated the aboUtion of the " good behavior" prmciple in

the Supreme Court, because this tribunal would not render

opinions agreeing in spirit with the party then dominant.

We are sometimes told that in a certain place the elective

principle has worked well, and then a good judge is pointed

out to us who has been elected three times in succession,
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because his party is in an overwhelming majority in his dis-

trict
; so that, as an evidence of the fair working of the princi-

ple the approach to an appointment for Hfe or for a long
tenure of the office, is pomted out. But all things in a free

coimtry must be calculated for the test of parties nearly
balanced and increasing in ardor as they approach to an
equalitym number and m power. Where this state of things

obtains in our country the elective judiciary has decidedly not
recommended itself.

Every consideration, therefore—many having not been
touched ujoon—seems to bid us return to the iveU-tried

5. buhvark of constitutional life and existence—to the non-

electiveness of the judiciary, and the appointment during
good behavior, to ivhich it would be ivise to add the removal of
judges by tlie corwurrent vote of both houses of the Legislature, two-

thirds of the members pi^esent concurring, and the cause of removal
being entered in the journal of each house; or by a separate iwc-

thirds vote of each house.

In England it has been seen a judge may be removed upon
the address of both houses of parliament, that is to say, it

shall be lawful for the crown to remove a judge if the two
houses have addressed the king to that effect. It is not

obhgatory for the crowni to do so. In our far more popular

governments a two-thirds vote of the legislature ought to be
necessary on the one hand, and a two-thirds vote, once given,

ought to be tantamount to removal, and not make it merely
lawful for the executive to remove the judge, thus having
drawn down upon himseK the adverse opinion of so large a

majority of both houses.

COURTS OP PBAGB AND ARB2THATI0N.

There are, indeed, elective judges, if they can be fairly called

judges, who, according to the testimony of statistics, as well

as of great lawyers, such as Lord Brougham in the House of

Lords, highly recommend themselves, and it wiU not be map-
propriate for the Convention to consider whether the revised

constitution ought not to leave it permissive for the legislatm-e

to introduce them at a future period.
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In Prassia, Denmark and other countries, permanent courts

of arbitration, or rather coui'ts of peace, as they are called

in the native languages, have been introduced. Their char-

acteristic features are the following

:

The whole coimtry is divided into districts of courts of

peace
;

Each district elects periodically several judges of peace, so

that parties may have a choice
;

Each party must plead his own case, no professional lavN-yer

being aUowed

;

Submission to these courts is wholly voluntary ;
but the

contending parties must agi'ee upon the judge whom they

select, and sign a declaration that they will submit to the

decision

;

Ci\il suits, of whatever amoimt, and suits for small personal

offences only, are admitted
;

The administration of these courts in public.

The introduction of the princij^le of conciliation and peace,

for the litigation in law coui-fcs, was attempted in France, in the

first Eevolution,but their justices of peace never acquired much

importance, until, as we understand, within the last decennium

or two. Nor ^\dll it be necessary to say that these judges and

courts of peace and arbitration have anything similar with

the justices of the peace in the English system of law, except

in name.

The amount of property disposed of by the courts of peace,

accordmg to the officially pubhshed statistics, is stupendous;

and the litigation thus prevented is, of course, proportionate.

It occui'S even that in great cases before the regular coiu'ts—

for instance, in will cases of comprehensive magnitude and

legal difficulty, portions of the case, concerning wliich the

parties may agree, are taken out of the court, and decided by

a freely selected court of peace, whose decision is taken back

to the origmal court, thenceforth to form an element of

the case, and of the ultimate decision, not whoUy dissunilar

to the sending of a portion of a case m chancery, before a

a jmy, to have facts decided, and of receiving the decision

into the general case.
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It appears tliat these courts of peace really mark a dis-

tinct progress in our civilization. They are a partial return

to the origin of aU administration of justice, as real progress

is so often a return, not to primitive barbarity, but to an

original principle ; and it is well to be weighed whether the

introduction of the voluntary submission to a permanent

com-t of arbitration, with elective judges, would not be wise

and expedient when every consideration of substantial hberty

and thorough protection calls for the abohtion of an elective

judiciary of the regular law-courts. Perhaps we may go

farther, and say that these courts and messengers of peace,

by the side of, and along with, the law-courts, may be found

pecuharly assimilative with a modem repubhcan system, and

commendable in our polity, ha which a sterling and uncom-

promising administration of the law is made necessary by,

and justly expected to exist parallel with, the highest possi-

ble individual hberty.

Be it then repeated, that a place ought to he left open

6 in the neiv constitution for the possible introduction of the

system of courts of peace.

NUmBER OF COURTS.

Speedy administration of justice is so universally acknowl-

edged as a very element of justice itself, that it would be

superfluous to dwell on the subject, were it not that in our

State the accumulation of judicial baseness causes a very

serious delay of justice. This is not owing to the courts, to

the lawyers, or to the character of om* trials, but to the fact

that the Constitution of '46, estabhshes a number of judges

and courts, inadequate to the increasing popvJation and

wealth, and to the consequently multiplied transactions of

men. Care, therefore, ought to be taken in the revised Con-

stitution that sufficient adaptiveness to cu'cumstances be left,

and that those fettering details be omitted which are pecu-

liarly inexpedient for communities so rapidly changing and

growiag as our own. The Legislatm-e ought to have the

right to adapt the number of courts and of judges to the exi-
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out under which the Legishitnre shall be obhged to increase

the number of courts or to make re-distributions of them.

APPOIKTMEKfT OP STATS OPPICEHS AE«JD THSIR
TEPJUKB OP OPPSCE.

So much for the judges ; as to the appointment of the

State officers, such as the canal commission, inspector of

prisons, it is well to remember that the first of all requisites

for an appointment to office, m a stable, regulated polity of

fi^eemen is Fitness, and this Fitness can be obtained only

when Eesponsibility visibly and pointedly centres m the

appointing power, and when sufficient time is given for the

incumbent to make the experience of one year bear fi'uit in

the next. The idea of possessing an office like an estate is

abhorrent to essential Civil Liberty, but equally abhoiTent

is the idea of Kotation, merely for the sake of rotation. It

leads to disregard of fitness and even of character ; to a

taking the whole government for a prey to be seized upon

by him who can—a state of things worse than the treating

of offices like convenient farms ; to the sway of a few who

without responsibility make out the ticket, all appearances of

a general election to the contrary notwithstanding, and finally

it leads to the withdrawal of the fittest men and those of a

sterling character, from an honorable competition for honor-

able offices, which is one of the greatest e\als that can befaU

a repubUc. The idea of rotation ; the idea that no one and

nothing is entitled to office, not even talent and virtue ; that

the more arbitrarily offices are bestowed, the clearer is shoA\Ti

the unrestricted power of the people, and the more absolute

the power of the people the greater is their liberty—these

ideas were most strictly and logically can-ied out m the Greek

democracies ; for there they appointed by the lot. Aristotle

says in his Pohtics, that the true criterion of the Democ-

racy (the absolute and unmitigated democracy of his time) is

the Lot, and we all know what those democracies ended in,

after a very short-hved existence. The testimony which
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we find in history is corroborated by the unanimous condem-

nation of those contemporaries whose reflections have come

down to us—of the philosophers, the poets, the statesmen,

and the historians. A short hfe and a rapid downward

career, when once the downward course had begun, without

any recuperative power—this was the fate of all of them.

Modem civilization requires longevity of political societies

or nations, and recuperative powers, such as modern nations

have shown them, and such as not oiie ancient State has

exhibited.

The former almost universal mode of appointing by the

Executive with the consent of the Senate, seems to be far

the best ; certainly no better one has yet been discovered.

The last but one constitution of South Carolina, effected all

appointments by election and by joint ballot of the Legis-

lature, without any co-operation of the governor. It

produced a stringent centralism without a sharply felt

responsibihty—a state of things by no means inviting imita-

tion ; indeed, one of the chief advantages of a Uni-Executive,

now imiversally adopted in America, is this, that the Execu-

tive is lifted sufficiently above, or singled out from the rest

of the citizens, both to feel somewhat, at least, disentangled

from party meshes, and to individualize responsibihty.

It would seem, then, advisable that the revised constitution

contain a 'provision which gives cdl State appointments,

7 and those more local offices which the Legislature may
point out by law, to tJie governor with the consent of the

Senate, and which Iqiys down the period of yearsfor ivhicli sv^h

appointments shall hold—say,for instance, six years—unless the

Legislature assigns a shorter or longer term to any specific office

by a tivo-thirds vote.

SUFFRAGS.

"Whether for the benefit of the people or the contrary,

universal suffrage has become the generally adopted principle

on which om* pohtical systems are based ; that is to say, the

right of voting for the members of the legislatures, is freely
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granted to every male citizen of age, with some exceptions

however, and among these the exception based upon color is

the most prominent. The constitution of 1846 gives the

right of voting to every male citizen of age, excepting

the man of color ; but this exception again has its excep-

tions.

The train of reasoning in article II, of the present State

constitution is this :

Ever}' male citizen of age has a right to vote, without refer-

ence to property, education, bhth, or knowledge of the lan-

guage of the land. It is a right which belongs to the inherent

humanity of a man of age.

Nevertheless, this humanity is defeated or invalidated by

color. By whatever process this may be effected, the color

incapacitates.

Yet, again, if a person of color is " seized and possessed of

a freehold estate of the value of two hundi*ed and fifty dol-

lars over and above all debts and encrmibrances charged

thereon, and shall have been actually rated and paid a tax

thereon," in that case he " shall be entitled to vote at such

election ;" so that the possession of an estate of the value of

two himdred and fifty dollars, invalidates, ui tm-n, the effect

of color, which had incapacitated the person of African descent

from voting. Two hundred and fifty dollars restore his full

humanity, or make him white, so to say.

So glaring an inconsistency ought not to continue in our

fundamental law. The psychologic principle of humanity is

first adopted ; it is modified by a physiologic reason ; and

this modification is modified again by an economic reason.

Ai'gmnents taken from wholly different spheres are here

strong together for sound logic, and it would appear advisa-

ble that no property qualification being adojjted in gen-

eral, it ought also to he omitted ivifh reference to persons of 8.

color, who are here, who cannot be extinguished by

law, whatever may be done in the course of time by the pro-

cess of absorjDtion ; whose race was forcibly brought hither by

our race, and who do not in oiu' State constitute the least re-

spectable portion of the population.
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In connection witli the subject of State suffrage, it is

believed that the Convention ought to consider very thor-

oughly whether it would not be wise and expedient to adopt

the principle that no person shall have the right to vote in

State elections, or shall be considered a citizen of the Sc-ite,

as it is generally expressed, who is not a citizen of the United

States. It is a subject of the highest importance, a discus-

sion of which would require an extent which cannot be allot-

ted to it in a paper like the present one. It must be dis-

missed, therefore, with this allusion. Citizenship in America,

however fi'equently it has been the ground of dispute, has not

yet received that breadth of discussion which it deserves and

demands, especially in point of State citizenship and Ameri-

can or United States citizenship, and with reference to the

question whether there really are two citizenships in America,

as many persons seem to suppose. Is it wise—is it even just

to allow foreigners to vote in State elections immediately

after their arrival, as is actually the case in some States ?

And is it right or necessary to allow them a share in the im-

j)ortant affairs of State governments before the United States

confer upon them the complete legal status? Are, then,

our State affairs trifles ? Strange indeed ! According to the

State sovereignty doctrine, the States are the only sovereig-us,

and the United States a mere temporary partnership, yet the

citizenship of the sovereign States was thrown to almost

every man, whilst the citizenship of that loose partnership

was surrounded with dignity.

EXTENSION OF SUFFHAGE TO WOMEN.

The adoption of imiversal suffrage has led many persons to

the belief and broad assertion that the right of voting is a

Natural Right, and if it is a natural right, it ought, as a matter

of course, to be extended to Woman ; while, on the other hand,

many persons seem to profess that no qualification whatever

—neither residence, nor acquaintance with our poHty or lan-

guage, nor untarnished character, nor interest in the com-

monwealth—should be demanded as a requisite for the right

of voting. All these are erroneous conceptions.
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A natural right cannot mean an}i;liing but a right (that is,

a well-founded claim) directly proceeding from the very

attributes of humanity, the natm-e of men. The right of life,

of property, or exclusive possession of what we have pro-

duced or first appropriated when it belonged to no one—as

the fish in the sea ; the right of communion, of locomotion, of

education and self-improvement, or progress and ci\ilization

;

of the Family, as the social institution prior to all states ; the

right of government, that is, of forming pohtical societies to

govern and be governed ; the right of having laws and of asso-

ciation ; the right of exchanging of what is our o^vn ; the right

of roads for intercommimication and locomotion ; the right of

worshipping—all these are natural rights, because they are

acknowledgments of the constituents of humanity, and

claims of each on each, and ought to remain unmolested in

the pm^suit and development of humanity.

The natural rights are always observed, at least in theii- in-

cipiency ; they become always more developed and inteuser

as civilization advances ; they are always recuperated when

brutal force or ramified despotism has obscured them or

beaten them down for a time ; and the denial of them is

always met with direct resentment, even in the lowest savage,

corresponding to the developed consciousness of these pri-

mordial or natural rights.

But how can so special a right as that of voting for a rep-

resentative be a natm'al right, when the representative gov-

ernment itself is something that does not spring dfrectly fr-om

the natm-e of man, however natural it may be in another

sense of the word—that is to say, consistent with the progress

of civiKzation ? It is the latest and the highest of all civilized

governments ; but where was the natm'al right of suffrage

under the patriarchal government—in the Mosaic common-
wealth, founded on a hereditary and priestly nobihty ; where

in the Asiatic depotism—types of government necessary in

then' season—when notlnng and nobody was voted for ?

The National PoHty is the normal type of modern govern-

ment or of the political dispensation of our age ; the great

aim of our civilization is the greater and greater development.
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and firmer establislimenl and wider extension of substantial

civil liberty ; and the only means of obtaining tliis great end,

under the first-mentioned condition, is the representative

system. The representative system is the only means of

protecting individual liberty, and preventing democratic des-

potism. The right of suffrage, therefore, is a noble right, or

ought to be so ; but it is not a natural right. It is a political

right, to which Providence has led man in the progressive

coiu-se of history.

Take from a savage the fruit he has just plucked from the

tree, or his child, or prevent him from talking with his friend,

or incarcerate him, and you will excite his resentment on the

spot ; but prevent him from voting where the right to do so

may have been extended to him by some wholesale theory,

and no resentment wiU be observable. On the contrary, it is

unfortunately a fact that the more you extend suffrage, on a

really large scale, the less people care for it, until we discover

the humiliating fact that at large elections mth universal

suffrage, it is no uncommon occurrence that only 45 out of a

hundred qualified voters actually go to the poll ; 50 and 55

per centum are common; 60 and 65 per centum shows a

deep interest in the question, and 75 a passionate interest.

Eighty voters out of a hundred hardly ever go to the poll,

outside of large cities. Moreover, a question of law, of prin-

ciple, of a constitution, of Secession itself,* never brings out

as many voters as a question of personal interest. ShaU A
or C be inspector of the county jaU ? avlU bring more ballots

to the poll than the question. Shall we adopt a proposed

constitution ?

If, then, the right of voting is a political, and not a natui'al

right, it cannot be claimed for the female sex as a natural

right ; but it is claimed at present on several other grounds;

which, I beheve, may be summed up in the following wa}-

:

* So startling a fact requires authority for its statement ; I feel obliged,

therefore, to deviate from the rule I laid down for myself at the beginning of

my paper, and refer the reader to a paper on election statistics in the Ap-

pendix to Civil Liberty.
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Witliliokliug suffi-age from tlie women is a degradation of

the female sex.

If slie cannot vote she is not represented.

Giving the right of voting to the latter would highly im-

prove and even refine our elections, and not un-woman the

woman.

Lastly : Why not ? Why should they not vote hke our-

selves ? Are they worse than we are ?

Every student of civilization knows that the position which

woman occupies in society is one of the gages by which we

try to ascertain the civilization of that society in general.

We all know that every step onward has assigned to

woman some important element of ci^dlization which, until

then, was withheld fit'om her as imfit or unnecessary for her

—even education itseK; nay, reading and writing not ex-

cluded. Every one knows that women are freely admitted to

occupations now, v/hich but a short time ago would have

been withheld from them. It characterizes the bible very

highly that the woman, in the Old Testament, occupies a far

higher place than, at the time, she did in Asia generally, and

that women appear as prominent personages in the origin

and ^first spread of Christianity, both at the age of Christ

and dm-ing the fii'st centimes, when the Eoman matron, a

noble type even in the pagan times, gave essential aid to the

diffusion of that rehgion for which many vv-omen as well as men
died the martyr's death. We all recollect what American

mothers and sisters and daughters have heroically done in

our last struggle for oiu' country, and no nobler type of

humanity can be conceived than a patriotic mother or wife

who, with the hot tears of affection in the last embrace, still

says : Go ; or who goes to the hospital and gives herself up

to the work of comforting and assuaging, and healmg, v/liile

her husband or her father may be fighting either near or far

away. We have had many, many illustrations of this patriotic

type ; but, happily, patriotism is not necessarily poUtics, and

we say boldly, that those women who truly know their call-

ing, which lies far beyond pohtics, do not desu'e the vote.
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Not accej^ting tlie votes from women is as little degrada-

tion to "Woman, as women are degraded in those monarchies

in which no j)rincess can ascend the throne, or, we may say

indeed, as she is degraded in England, because she can there

ascend the throne only when no brothers of her, even younger

than herself, are left to assume the crown. It is a political law

which regulates the succession, and no degradation ensues.

The Koman church, which canonizes women as weU as men,

does not degrade the female sex by excluding it from the

priesthood.

Division of Labor, as the political economists caU the very

foundation of our whole economy, begins with the division of

the sexes, and expands forth as a physiological and psycho-

logic division and distribution of employment, pursuit, and

social relations. According to this distribution the political

occupation ought not be assumed by woman.
Man and woman are made to complete one another ; to

become " one flesh and bone," to establish the family, whence
the state arises not only in primeval times, but every day
anew; the destiny of the woman is to rely, to be pro-

tected, to harmonize in society with her attractions, both

physical and psychological, the jarring elements brought by
men from the sterner and not unfrequently coarser pursuits

of practical life ; the influence of woman, in her appropriate

province, and which, owing to her living far more in the world

of feeling than in that of reasoning and calculation, is so di-

rect and gxeat, that a transfer to other spheres is dangerous

"

and of evil effect ; she exercises and ought to exercise much of

her beneficial influence by her dehcacy and modesty, and her

legitimate influence in the proper sphere would be lost, were

she to enter the arena of politics. The inter-completing

character of the two sexes, so necessary to us in the plans of

Providence, would be lost ; she would cease to be a true com-

panion
;
politics would undoubtedly un-woman her, and her

essential character and desirable, nay necessary, influence

would be lost. Is she to vote by mere impulse and feeling,

or is she to visit public meetings ? Who wishes this of his

own mother, his wife, his sister, his daughter ? So foreign is

political strife or management to her uatui'e, that wherever
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women Lave seized upon it, it seems tliey have seized upon
the "woi'st elements in politics, from the French fish-women in

the Revolution to a Pompadour. Female monarchs some-

times form exceptions, owing to their peculiar position ; but

how would we like to have a female President, and what

would it lead to ? Wherever the distinction of the sexes is

erased, in whatever condition of life this may be, it excites

that regret which all confusion of primary laws produces.

There are exceptions indeed. He who writes these pages

fought by the side of a woman-sergeant, so brave that she

received successively several orders of distinction, which

gi'aced her breast when, at a later period, she stood before

the altar to be wedded to another sergeant. Ought I, on the

ground of this exceptional case, to propose the extension of

the mihtia law to aU the women of the state ?

Where a high property quahfication exists, or where, for

any other reason, there are but few votes to be collected,

we may imagine single women to vote without produ-

cing a serious disturbance in society, whatever the effect

on themselves may be; but so far fi'om allowing that the

suffrage of women is nothing but a consistent extension of

the universal-suffrage principle, I hold it to be a well founded

truth, that, of aU countries, those in which universal suffrage

exists, are the very ones in which woman herself and society

at large would suffer most from such a change. Woman
would not carry into politics grace, amenity, and the element

of the Beautiful, so important in all civilization ; but she

would be infallibly contaminated by the coarser elements of

politics, suffer far more than men, who can, occasionally,

SAvaUow a dose of coarseness without producing a permeating

ill effect in their whole system. Not that coarseness is indif-

ferent. Far from it, indeed ! But the fact will not be denied,

that indeUcacy has not the general ruinous effect on man
which it infallibly produces in woman. What effects are

those produced in women who enjoy the turf, or speculate at

the bourse in Paris? The answer, that these places have no
good effect on men either, would be no proper reply ; for

these places denaturalize the woman ; the inconsistency in

the case produces a liideous character.

3
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Nor can it be said that slie is not represented if she does

not vote. A representative is not a thing made up of thou-

sands of bits coming from the voters, as the confectioner

makes up his figures of many ingredients. The representa-

tive is a Hving individuality, elected because the majority

think he will make a fair law-maker for them, and will suffi-

ciently take care of their interest, and is in this respect the

interest of the wife, the daughter, the woman in general,

whose destiny and calling are closely intertwined with those

of the other sex, not represented by the vote of the men. If

the positive voting alone procures representation, how, then,

am I represented, when I vote in the minority ? A class, in-

deed, separated for whatever reason it may be from the rest

of the community, is not represented if it cannot make its

interests felt by the vote ; the peasant was plainly not repre-

sented when the three estates of the clergy, nobility, and
citizens constituted the government ; but to say that a hus-

band does not represent his wife or whole family, is abandon-

ing essential truths and attempting to reduce state affairs to

fallacious arithmetical calculations.

Enough has probably been said on a subject which, how-

ever, has by no means been exhausted, and it may be suffi-

cient simply to add, that the Convention, it is to he hoped, ivill

not yield to the entreaties which iviU doubtlessly he made
9 in a spirit which happens to he fashionahle just now in

our restless pey^iod. Female suffrage ought not to he

established.

NUMBSR OF REPRESENTATIVES.

Corruption, even the corruption of representatives, that is,

in plain words, the taking of money for the sacred trust of

the vote, has become an alarming evil Avith us, because

our government is republican, and repubHcs can weather cor-

ruption probably less easily than monarchies ; because this

corruption has broken out immediately after the high-toned

and heroic period of om- recent struggle, when willing sacri-

fice was the prevaihng order of the day ; because no direct

means of cure offers itself for such a malady, and because,
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not only does in republics Responsibility appear to the evil-

disposed to be divided, although moral responsibility, in its

very nature, is indivisible, but also Injmy itself seems to the

willing offender to be divided and lose its mahgnant delmite-

ness. To cheat the pubHc, to defraud the Treasmy, to be

dishonest to a commonwealth, appears vague, and is taken as

a somewhat abstract offence. We mortals are so coarse that

it requires a certain elevation of character not to feel less

repugnance to defr'aud the people than to cheat the same
people through a living individual—by name a king.-'

Corruption in public men has recently been called the

" canker-worm of the Anglo-Saxon," with reference to the

peculation which is perpetrated both in England and here.

There is, however, nothing either English or American, Saxon

or not Saxon, in pubhc corruption, although it may show
itself, for ought we know, at this moment more glaringly in

England and here than anywhere else, because the pursuit of

wealth is carried on here more energetically, the opportunity

of obtaining it is greater, and the struggle for the obtaining

of certain political institutions, and pubhc hberty, is more
finished in the two great EngHsh-spealdng nations than else-

where. What a canker-worm oif the GalHc race has not cor-

ruption been within our own remembrance !

Be this, however, as it may, so much is certain that

the evil cannot be cured by a simple pohtical prescription,

and especially not by an extension of the number of repre-

sentatives, as has been irrationally proposed. A thousand

representatives, it has been said, wiU not be so easily cor-

rupted, as three hundred ; but moral evils are neither cured

* The imagined divisibility of crime (as if of three men kiUing another, each
committed a thkd of a murder only); or the imaginary divisibility of responsi-

bility in a body of men (according to which men have so often voted for -nTong

or shame, when, single they would not have had the daring to do so) ; and the

callousness which is felt in injuring an impersonal victim (as if it were not

criminal to rob when to a certainty the victim will never know the injm-y done
him)—these subjects have never received the attention and treatment which
would be adequate to their psychologic and historical importance. "Single
is each man bom; single he dies, and single he must answer for what he has
done in this life.

"
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by meclianical contrivances nor by aritlimetical means. On
tlae contrary, when Responsibility is spread over a wide sur-

face it becomes proportionally thin and pervious. Bribery

would become cheap ; men of high character would wholly

dechne to be nominated for the legislature, and the public

standard would sink low indeed, nor ought the election

districts be suffered to remain as small as now.

The smaller an election district is made, the smaller will

be the man who is sent to the legislature. Many persons

believe liberty to consist in close representation, and close

representation to consist in the fact of a representative

being taken out of the very midst of the smallest possible

cluster of men, as if a representative were a sample, sent

to the legislature as one bale of cotton is sent to the

custom house representing a hundred fellow-bales on

board a ship which has entered the port. Nor is the

modern representative an attorney sent with instructions,

such as the members of the Third Estate were in the

middle ages, who asked for new instructions when those

they had received proved insufl&cient. A modem repre-

sentative is neither a sample, nor a chemical compound of

particles taken from the different constituents, nor an attorney

or instructed agent with powers limited by the elected. A
representative is a living individuality and un-mysterious

human being, elected for his character, knowledge, and

interest he feels in the community, to be one of the legis-

lators for the whole nation or state, as the case may be,

and one of those who act as trustees of the whole, so as

to help breaking the absolutism which necessarily makes
itself felt wherever the public power acts directly and un-

mitigated by intervening trustees or representatives. The

election of the representative ought to be left perfectly free,

so as to make it honorable to be elected, and to leave to the

people a free choice. It seems to have been thought in

America agi'eeable to a high sense of liberty if the choice

of representatives was restricted by law, and a residence

among the electors was required to be quahfied for

election. Doubtless this was done on the supposition that
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the reiwesentative is sent to the legislatiu-e like a sample ; in

reality, however, no one ought to limit the choice. If electors

prefer a man of then- neighborhood, they may choose him

;

but let freemen enjoy the liberty of electmg whom they

think proper.

Regarding this suhjecf, then, the Convention oiigM to remember

that three hundred—rather less than more—is the number

of representatives ivhich experience has suggested to us as 10.

the mostpractical ;* that election districts ought to have a

sufficient extent for liberal action, and that fiiU freedom ought to

be left to the constituents to elect any citizen of the State, tvherever

lie may reside.

STATS SOVEREIGNTY, DOUBLE ALLEGIANCE.

The constitution of New York applies the word " sovereign"

to the State. Ought it to be left there after we have just

emerged from a terrible conflict caused by this very term

being apphed to the single States ? Is it necessary in any

way to retain it ?

No word has been used in more different significations than

that of sovereign, fi-om the first meaning in its derivation

from the medineval superanus (signifying optimate, or one of

the upper and ruling class in the city-republics) to the mean-

ing of chief, as when we say sovereign remedy ; or as courts

from which there lay no appeal, were called sovereign courts
;

to the proud assumption by Louis XIV. and his puny imita-

tors, the Stuarts ; and finally, to the mysterious meaning-

ascribed to it by the secessionists, according to whom a State

was " absolutely sovereign," and yet was subject to a superior

constitution and was deprived of most attributes generally

recognized as those of sovereignty.

Cardinal Mazarin sent word to the French ambassador at

Munster, to insist above all things on the different German

* The Englisli exception to this rule is more apparent than real. The
English firmly established parliamentary usage rests on conditions totally

different from ours.
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empire was allowed to continue. This was avowedly done to

make Germany weak and break up the power of Austria. Only
now the Germans have commenced to throw off this virus of

petty sovereignty, and now again they are opposed by France.

I have collected some interesting facts and given my
thoughts on this subject on a previous occasion, on a few

pages which I ask leave to reproduce here :

The mischief and ruin produced by the vague adoption of

potent and comprehensive terms in spheres of high and vast

action or thought, have never been illustrated outside of the

ecclesiastical dominion and persecution, so sadly and on so

large a scale as the gradual and unauthorized introduction of

the term sovereignty has done in the history of our country.

Never before has an erroneous theory borne more bitter fruits.

Tlie Constitution of the United States does not contain once

the word sovereignty, studiously omitting it after it had been

used in the Articles of Confederation ; and only a few days

ago* a notable member of Congress spoke, in a solemn attack

on the nationahty of our Government, repeatedly of the " local

sovereignty" in the United States, reminding the student of

history of the oath of fidehtywhich the Stadtholder, in assum-

ing his office, was obhged to take separately to each " sov-

ereign city" of Holland and Friesland, and in other portions

of that country, whose glorious career was early cut short by
the morbid development of the disjunctive and centrifugal

principle, not only of State Eights, but of City Eights, to the

extinction of the national and centripetal principle. The
Netherlands have passed through all the phases of State

Eights doctrine long before us, but it led them to a change

of government, not to a large and protracted civil war,

although it plunged them into manifold disorders and civil

heart-burnings.

The estates of Holland and West Friesland were displeased

with the public prayers for the Prince of Orange, which some
High Calvinistic ministers were gradually introducing, in the

—(,
. _ __

* February, 1864.
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latter half of the seventeenth century, and in 1663, a decree

was issued ordaining to pray first of all " for their noble high

mightinesses, the estates of Holland and West Friesland, as

the time sovereign, and only sovereign power after God, in

this province ; next, for the estates of the otlier provinces,

their allies, and for all the deputies in the Assembly of the

States General, and of the Council of State." Here is our

State Eights doctrine in full bloom long before our theorists

were born, many of whom, indeed, boast of our State Eights

doctrine as of something peculiarly American, new and

beautiful.

No one is sovereign within the polity of the United States,

taking the term in a practical and legal meaning, and no one

ought to be sovereign. The United States are sovereign in an

international sense ; that is, they are equal to any foreign

power or potentate, and have no superior on earth ; while in

a domestic sense, the people, that is the totality of the nation,

have the sovereign power if they please to exercise it, to

estabhsh that government which they deem most appropriate

appropriate for their circumstances, and most corresponding

to their own convictions of rights and fi'eedom ; but wdthin

the established pohty of the United States no one, we repeat,

is sovereign ; has the right to claim sovereignty, or the power

to exercise sovereignty. We shoidd not be fi'ee men if any

one had. Sir Edward Coke declared m the House of Com-
mons, when the Petition of Eights was discussing, that

" ' sovereign power' is no parhamentary word," and well would

it have been for our country if it never had slipped into our

terminology, or, at least, if it had been properly defined.

The old Articles of the Confederation contain indeed this

passage

:

"Each State retains its sovereignty, freedom, and inde-

pendence, and every power, jurisdiction, and* right which is

not by this confederation expressly delegated to the United

States, in Congress assembled."

Sovereignty is either used in this case pleonastically to ex-

press the independence which had been proclaimed by the

Declaration of Independence, or else the framers of the
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Articles fell into tlie error of attempting to establish a pure

confederacy or league, or did not know how to help them-

selves after having severed their allegiance from the Crown
of England, at a time when all confederacies of antiquity and

modern times had shown that they are inherently weak gov-

ernments, inadequate to any one of the large demands of

civilization, freedom and independence, and at a time, too,

when the national pohty, with whatever variety, had become
the normal political type of the existing historic period.

Wlien small commmial polities impede and harass each other,

the foundation of a confederacy is a progressive step in

pohtical civiHzation. Such were the Greek confederacies, in-

adequate as they soon proved themselves notwithstanding.

The Confederacy of the Iroquois in our country showed a

higher pohtical state in its members than that in which the

isolated tibes Kved ; but it is the principle which unites the

confederated members, not the principle which keeps them
apart as so-called sovereign States, that shows the progress.*

When the Articles of Confederation were adopted, many
confederacies had found aheady their grave ; the Nether-

lands were descending ; Switzerland was allowed to exist by
her neighbors (she has now adopted in her General Consti-

tution many important points of union from the American

Constitution) ; and Germany was presenting a deplorable

spectacle of weakness by her confederacy of sovereign princes

into which the Empire had elapsed, and by her doctrine of

" Separatism," the term used in Germany in the last century

for se-junctive State Eights doctrine.

Madison, therefore, wrote to Edmund Randolph, prior to

the convention of 1787, under date of April 8 of that year,t

these memorable words

:

* A very interesting account of the Confederacy of the Iroquois (which Mr.

Calhoun mentioned not without approbation, on account of the veto power of

each single chief, resembling the individual vetoing power in the ancient

PoUsh Diet), was given by Mr. Heni-y E. Schoolcraft, in Senate Documents

No. 24, 1846, separately published as Notes on the Iroquois, itc. New York:

Bartlett & Welford, 1846.

t Elliot's Debates, &g., Vol. V., page 107, Philad. edition of 1859.
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" I liokl it for a fimdamental point, tliat an iiidi^Tidual in-

dependence of the States is utterly irreconcilable witli tlie

idea of an aggregate sovereignty. I tliink, at tlie same time,

that a consolidation of the States into one simple republic is

not less unattainable than it would be inexpedient. Let it be

tried, then, whether any middle ground can be taken, which

will at once support a due supremacy of the national author-

ity, and leave in force the local authorities so far as they can

be subordinately useful."

There is not a word of that mystic local sovereignty, or

sovereignty of States, in this plain and wise passage.

Hamilton, who had expressed himseH in the convention

very strongly on national sovereignty,"' uses on one occasion,

in the Federalist, the term "residuary sovereignty" of the

States, which has been used in favor of the States Eights doc-

trine by several of its advocates. But Hamilton was a

national man, and of too penetrating a mind not to see that

if the retaining of a certain amount of power in the States

were a proof of their real sovereignty, the vast amoimt of

rights which each free citizen retains in the case of every

constitution, and for the protection of which constitutions of

free communities are chiefly estabhshed, would prove an

originally, full, and later residuaiy sovereignty in the indi-

vidual. Sovereignty is inherently an attribute of a society,

or of the representing agent of society (as in the case of gov-

ernment when it represents at home the nation ; abroad, the

independent State) ; sovereignty is not a sum total of many
or a few fractional sovereignties, it is the attribute of an

organized or organizing people.

Hamilton, moreover, on June 18, 1787, when the question

before the convention was :
" That the Articles of Confedera-

tion ought to be revised and amended so as to render the

Government of the United States adequate to the exigencies,

the preseiTation, and the prosperity of the Union," said, in a

speech in which he examines the various confederacies and

* Pages 201 and 212 of the volume cited iu tlie preceding note.
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elective governments in antiquity and modern times :
" Tlie

Swiss Cantons have scarce any union at all, and liave been

more than once at war with one another. How, then, are all

these evils to be avoided? Only by such a complete sove-

reignty in the general government as will turn all the strong

piinciples and passions above mentioned on its side."

Ere seventy-five years had elapsed from the day when
these words were spoken, Switzerland had passed through a

far graver civil war than was known in her history at Hamil-

ton's time—a war caused by an attempted Sonderbund or

separate league, and the United States were passing through

a far graver civil conflict for the integrity of the country than

that from which the Swiss had recently emerged.

More than all this—Washington wrote to John Jay, on
March 10, 1787, these words, which it were well if they never

passed from the memory of the American people :
" My

opinion is, that the Country has yet to feel and see (the

italicizing is by Washington) a little more before it can be

accomplished (viz. : a constitution). A tlurst for power, and

the banthng—I had hke to have said the monster—sove-

reignty, which have taken such fast hold of the States indi-

vidually, will, when joined by the many whose personal

consequence in the line of State pohties wiU in a manner be

annihilated, form a strong phalanx against it.

The colonial charters were, indeed, the only patent and

legal fashionings of our early pohties, and after the Declara-

tion of Independence they constituted the only lines of

demarcation visible to the lawyer's eye, so that a confed-

eracy such as it was attempted to establish under the Ai'ticles

of Confederation, naturally suggested itseK ; but there were

from the earliest times deeper causes at work which steadily

led the portion of the Saxon race and the descendants of

other European nations to form one nation, and throughout

the history of this people the tendency toward the formation

of a nation, imtil the nationality is legally pronoimced in the

formulation which we caU the Constitution, is discernible.

The Constitution did not make the people or nation, but the

framers strove or felt impelled by necessity to enounce it,
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and to establisli sometliing far higher, more serviceable, and

more consonant with modern civilization than " a mere treaty,

a league between States," as Madison called depreciatingly

the Articles of Confederation.

So far the pages of an earlier writing of mine, on State

Sovereignty. A few additional words are necessary on State

Allegiance. It has been " decided " by our highest Com't,

when it consisted of the Senate, that there exists a double

allegiance in this State—one allegiance due to the govern-

ment of the United States, and one to the State of New
York ; but if allegiance implies the highest or supreme

obedience to some one or some power—and what does it

mean if it does not mean that ?—a double allegiance is an

impossibiHty and nemo ad impossibilia oUigatur. I give one

more page of the earlier pamphlet.

Allegiance is that feeling of pride and adliesion, and that

faithful devotion to a person's nation which every generous

man is conscious of owing to his comitry—cast into the

highest obhgation of obedience to the highest agent, pohti-

cally representing the country or the nation. This definition

is given with a perfect recollection of Blackstone's definition

to the contrary, and of the fact that acts of Parliament have

declared that allegiance is due to the person of the King

and not to the crown, which latter theor}' is " damnable."""

Enghsh liistory sufficiently proves that, despite of the law

books, allegiance is essentially due to the crowoi, that is, to

the country, and not " due by nature to the person of the

king." How else could it be apparently transferred by a

convention or revolution from one monarch to another person

wearing the same crown, which means, of com'se, the repre-

sentation of the country ? The relation of a son to a father

* The Act called Exilium Hugonis de Spencer Patris et Filii, and the

repeals and re-repeals of acts concerning allegiance, -with much that interests

the pxiblicist and jurist, can be found in the Tryal of Dr. Henry Sacheverell,

before the House of Peers, etc., &c. London, 1710.

The fact that Allegiance is inherently national, all Acts and definitions to

the contrary not-withstanding, and that histoiy proves this to be so, is treated

of at some length in PoUtical Ethics, Boston, 1838.
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is a natural one, but no act of Parliament can nnfatlier a

father.

Tliat phase of State Eights doctrine, which acknowledged,

at one and the same time, the sovereignty of the States and

the sovereignty of the United States, admitted likewise of

two allegiances—a contradiction in terms. A double allegi-

ance would be a fearful see-saw for a conscientious citizen, and

even worse than the allegiance of the feudal times, which was

a graduated allegiance, but not a double or multiplied one.

"We cannot faithfully serve two masters. We owe, indeed,

obedience to the State Government, but so we owe obedience

to many persons, laws and institutions, without its amounting

to allegiance. The so-called double allegiance savors of the

barbarous, and now extinct petty treason which the wife

could commit in England against her husband, making

him a sub-sovereign, to whom the wife owed sub-allegiance.

Is such a barbarous confusion of ideas to be repeated with

us?

The inherent inconsistency of a double allegiance has

always shown itself as soon as stem and testing cases have

presented themselves—practical cases which call for actions

and not only for apparent symmetry of verbal positions

;

while the other phase of the State Eights doctrine, which

declared the States honajide and exclusive sovereigns, leaving

to the National Government the mere character of an attor-

ney, with certain powers to be taken back at any moment by

the party for whom the attorney acts, has led to the direst

acts of dishonor and dishonesty.

Joseph T. Jackson, who died as general of the so-called

confederacy, with the soldierly name of honor and affection,

StonewaU Jackson, seems to have been a man of singular

directness of mind and purpose. He had aU along beheved

in a double allegiance ; but when the testing hour arrived,

calling for decision, and showing the impossibiHty of two

allegiances, his night-long prayer to be enlightened in his

grievous perplexity showed that we cannot have two sover-

eigns. For one of the two he must decide, and he decided

in favor of State allegiance, doubtless convinced for the rest
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of his life, that an honest acknowledgment of two allegi-

ances is a matter of impossibility for an earnest man. Jack-

son was a Virginian, and there, on the same soil where he

wrestled in prayer, another and a far greater Vu-ginian has

recogTiized the nationalizing element in the Constitution of

the United States, and uttered, long before him, those memo-
rable words : "All America is thrown into one mass—where

are your landmarks, your boundaries of colonies ? They are

all thrown do^\Ti. The distinctions between A^hginians,

Pennsylvanians, New Yorkers, and New Englanders, are no

more ; I am not a Vii'ginian, but an American." Had these

words of Patrick Henry never touched a chord in Jackson's

heart, or at least showed him that two sovereigns being im-

possible, the question must be whether the one of the par-

ties, called the country, or the United States, had not rights

too, and greater ones than Vu'ginia ? and had he never asked

himself what original cause made Virginia so great and so

exclusive a sovereign, and whether it had ever acted as real

sovereign?

On the other hand, men who believed, or pretended to be-

lieve in State Sovereignty alone, when Secession broke out,

went over with men and ships, abandoning the flag to which

they had sworn fidehty ; thus showing that all along they

had served the United States like Swiss hkelings, and not as

citizens, in their mihtary service. They did more ; not only

did they desert the service of the United States, on the

ground that their own individual States, to whom they owed
allegiance, had declared themselves out of the Union, but in

many cases they took with them, or attempted to take with

them, the men who owed no such allegiance, being either

foreigners or natives of other American States. In other

cases they actually called publicly on their former comrades

to be equally faithless, and desert with theii- shij)s or troops.

The S"uass mercenaries used to act more nobly. Once haA^ng

sold their services, and having taken the oath of fidelity,

they used to remain faithful unto death, as they did on
many a battle field, and through long periods of history

down to the revolution which dethroned Charles the Tenth

of France.
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I close the introduction of pages formerly written, only

repeating tliat a " double allegiance" is far worse than the

graduated allegiance of the feudal system and allegiance fol-

lowing sovereignty ; it would seem advisable that tlie

II word sovereign he omitted in the revised Constitution, as

unnecessary, deceptive, indeterminate and mischievous,

capable of a variety of interpretations, and flattering to puny
vanity.

CITY GOVERNIVIENT.

This age has been justly called the Age of Cities, for in no

period previous to the present one have so many populous

cities existed at one and the same time ; and at no former

age have the demands for personal and individual hberty

been so great as at present. The problem how to harmonize

dense and large city populations with the highest demands of

poHtical liberty—with universal suffrage, for instance—has

nowhere been solved, and the least approach to a solution

has probably been made with us, especially so in the city in

which these pages are now writing.

City populations, enjojdng a high degree of hberty, are far

more subject to demagoguism than the rural population, as

all city-democracies of antiquity and the middle ages show,

and as may be very readily accounted for. It is an evil which

is vastly increased in those of our cities into which monthly,

almost daily, numbers of foreigners, not trained in om' political

and school systems, flow, and soon exercise that right of voting

which, in ancient cities, even in the most democratic, such as

Athens, was jealously withheld from every man not born to

the soil and of citizen parents. Our city governments are

mismanaged ; they are corrupt ; maladministration has be-

come the rule ; and proportionately little is obtained by the

citizen for the high taxes imposed on him. Everywhere are

citizens obhged to have recourse to private means for greater

safety and greater public cleanliness.

Here, as elsewhere, it has been proposed to find a remedy in

frequently repeated elections of all ofiicers, by universal suf-
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frage. This would simply multiply the qyH in proportion to

the repetition of the elections, and to the further extension

of suffrage. Imagine what government—if government, in-

deed, it could be called—would come to in a city like New
York, with monthly elections of all officers, and women's
suffrage added to the present general suffrage !

A city government is not and ought not to be like a general,

legislating government. A city government is chiefly a police

government, and has to watch over the safety of the inhab-

itants, over their health and over public morality. These,

with Common Education and Public Charity, are the legit-

imate ends which ought to be before the eyes of city officers.

The distribution of money for these objects is one of the

main objects, and the sums which are levied to obtain these

ends are, in oui" cities, immense, and induce peculation of a

flagrant character, where plain and pointed responsibility is

diminished, by constant change, and by officers backed by
electing majorities, and where the pubKc money is voted

away chiefly by those who do not pay city taxes. What
remedy can be resorted to against an evil gTowing with

appalling rapidity? "Would our people, for instance the

people of New York, allow a division of the city into a

number of municipal corporations containing populations

equal to those of other cities of respectable size, say two
hundred thousand? And would this not lead, in all pro-

bability, to a city confederacy, "udth its full share of danger
and of mischief ? At any rate, experienced mariners will not

launch at once on such unknown seas—imknown, yet with

well-known breakers.

Even if universal suffrage is retained as a general principle

for the general State government, as will be most Likely the

case, there is no reason why a portion of the suffrage for the

city government should not be restricted to the tax-payers,

that is why the authority of spending the large sums should

not, in part, be restricted to those who j)ay the sum to be
spent. It is a most republican principle. We do not want
a representative of pubHc opinion in general, but cashiers as

it were, and we find suffrage restricted in a hundred cases.
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where the election of a representative is not the object. The
comptroller, on the other hand, ought, it seems, to be an
officer distinctly disconnected with the city government, an
officer appointed by the Legislature, or by the governor, with

the consent of the Senate, with a proper inspection over

him ; and lastly, the city government ought to be strictly

prohibited from ap^Dropriating any money, except plainly for

city objects of pubhc necessity—no dinners, no medals, no
receptions. This undoubtedly would occasionally appear at

first stingy, perhaps even mean ; but we have gotten into such

straits that we cannot allow ourselves to be drawn from what
is necessary and indispensable. Perhaps after the trial of a

rigid regime for twenty years, something milder may be in-

troduced by way of Amendment to the Constitution ; for the

present it seems that a provision of the Constitution

12 should estabUsh for cities containing a population

above a certain number :

Tiuo houses, one of which representing the tax-payers exclu-

sively ;

A superintendent of the finances and disbursing office}^ ap)-

pointed by the Legislature or the governor, ivith the consent of the

Senate, forfive years at least ;

And a strict inhibition of all expenditure, except such as may
be requiredfor direct ends ofpublic necessity.

Such a government would be of a tentative character only

;

but no wise and experienced statesman will pretend to move
in novel cases of great importance, in any other way. It is

only the demagogue, or the lover of his o^ti fantastic theories,

who can pretend to an infallible sagacity in combinations

unlmown until now.

EDUCATION AND EDUCATIONAL TEST.

Great efforts are made in the State of New York to pro-

mote public education, but it is observed by all who are well

acquainted with our school system, that, in many portions of

the State, the result is not adequate to the expenditui"e of

money and to the time given up to the important end. One
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of the reasons is the irregularity of the attendance in the

school, and the question has frequently occu})ied our different

school boards, whether attendance could not be made obli-

gatory in our State, as it is in many other communities, where

fine, and even imprisonment, awaits the parent who neglects

to send his children, of a certain age, to school. No one

doubts the right of a government—especiiilly of a govern-

ment founded on universal suffrage, that is, on supposed gen-

eral intelligence—to make school attendance obligatory, when

that government hberally establishes a public school system

throughout the land. The given conditions, however, may
make it difficidt, sometimes impossible, to introduce this

principle. Those who have paid minute attention to the

state of things in the city of New York, agree that it would

be difficult to introduce a plainly compulsory law of school

attendance in this place. Indirect means and legitimate

allurements may be devised, but it is doubtful whether, at

present, simple compidsion could be resorted to by the peo-

ple. Would it, then, not be wise on the one hand to leave it

optional with each county to adopt compulsory school edu-

cation, and on the other hand to establish the educational

test for the right of voting throughout the State ?

The optional principle regarding certain laws has been, of

late, adopted with good effect in several countries ; and no

vahd reason can be given against an educational test of suf-

frage in a polity founded on universal suffrage by ballot, and

not by word of mouth.

The same lack of logic which was pointed out in another

section of these pages, pervades our present suffrage. The

case stands thus

:

We msist on universal suffrage
;

Because we think the jDeople at large sufficiently intelli-

gent, or we take the means to make them sufficiently intelli-

gent to vote understandingly

;

Our ideas of individual independence demand the voting

by ballot and not by open word of mouth
;

Yet we allow every one to vote, whether he can read the

ballot which he drops into the urn or not ; that is to say,

4
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whether he knows for whom or what he is voting or not ; so

that after all we do not care for the individual independence
of the voter or an intelligent vote.

The educational test, which only demands the very mini-

mum of education, is especially requisite where universal suf-

frage exists ; and a man who cannot read his own vote, and
cannot read his journal, or reports on public affairs, is so

separated from pubHc opinion, public discussion and pubhc
progress, in a time when pubhc information is not obtained in

the public market as it was in Athens, that there is no wrong
whatever in withholding from him the vote.

In the Swiss republics, each voter must write his ballot at

the polling j)lace before the election officers.

No injustice would be done if we adopt the reading and
writing test, especially if it were settled that such a test

should go into operation three years from the day of the rat-

ification of the new constitution. A man who cannot learn

to read and write in three years had better stay away from

the polls.

It seems incumbent, therefore, on the Convention to con-

sider the propriety of introducing a clause in the I'evised

13 constitution, which alloivs each county to introduce com-

pulsory school attendance, and ivhich makes the test of

Heading and Writing, to be proved, in cases of challenge cd the

polling place—the latter hy loriting the ballot, or a portion of it—
a requisitefor the exercise of the right of voting, from the begin-

ning of the fourth year after the adoption of the new funda-

mental law of this State.

Two subjects will require the attention of the Convention

—

namely, the impossibility of doing all the legislative busi-

ness of a community of four millions, within one hundred

days, and the impropriety as well as inconvenience of allow-

ing every judge and magistrate, however limited his sphere

may be, to pronounce on the constitutionality of a law accor.d-

'

ing to his fancy ; but these subjects wiU undoubtedly induce

the fi-amers of our fourth constitution to weigh them well, and

to provide remedies where they are found necessary.

THE END.


















