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VOTING SECTION OF CIVIL RIGHTS DIVISION
OF THE U.S. DEPARTMENT OF JUSTICE

TUESDAY, OCTOBER 30, 2007

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
CriviL. RIGHTS, AND CIVIL LIBERTIES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:10 a.m., in
Room 2141, Rayburn House Office Building, the Honorable Jerrold
Nadler (Chairman of the Subcommittee) presiding.

Present: Representatives Conyers, Nadler, Scott, Davis,
Wasserman Schultz, Ellison, Chabot, Pence, King and Franks.

Staff Present: David Lachman, Chief of Staff; LaShawn Warren,
Majority Counsel; Paul Taylor, Minority Counsel.

Mr. NADLER. Good morning. This hearing of the Subcommittee
on the Constitution, Civil Rights, and Civil Liberties will come to
order. Today’s hearing will continue the Subcommittee’s oversight
of the Civil Rights Division of the Department of Justice. Today the
Subcommittee will focus on the work of the voting section. The
Chair recognizes himself for 5 minutes for an opening statement.
The right to vote is the bulwark of our other rights. Without an ef-
fective franchise, all other rights are vulnerable.

For that reason, our Nation’s history has been one of fulfilling
the promise of our Declaration of Independence and our Constitu-
tion by progressively extending the right to vote to all citizens.
That struggle has taken generations. But the struggle to ensure
that the legal right to vote translates into an actual right to cast
the ballot and have it counted remains unfinished. Congress has
responded over the years with the enactment of laws to protect the
right to vote, most recently with the bipartisan reauthorization of
the Voting Rights Act.

The hearings we held on the Voting Rights Act demonstrated the
continuing need for its protection for voters, especially minority
voters and voters with limited English proficiency. I take the Vot-
ing Rights Act very seriously. The two counties I represent, or
parts of which I represent, are in New York City, are both covered
jurisdictions under the preclearance provisions of section 5. We
came by that distinction honestly through past misconduct. And I
think you will find that most New Yorkers support the continued
enforcement of the act.

Today we examine the Voting Section of the Justice Depart-
ment’s Civil Rights Division. The Voting Section provides the teeth
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behind the words of the statute, or at least it is supposed to. If the
laws are to have any real meaning the Voting Section must be a
tireless advocate for the right to vote without fear or favor or with-
out the intrusion of partisan political meddling.

We have received numerous reports over the years that the sec-
tion is not living up to its mandate, that politics has, as is the case
with other parts of the Justice Department, intruded into the deci-
sion-making process, sometimes at the expense of the voting rights
of the very people the law was intended to protect. In cases involv-
ing the Georgia ID statute or the preclearance of redistricting plans
in Texas and other jurisdictions, there have been allegations, and
I have serious concerns, that the work of the section was swayed
by political considerations. We need to get to the bottom of these
allegations. The work of the Voting Section is too important to let
these hang in the air.

I am also concerned about some comments that Mr. Tanner has
made recently about minority voters which demonstrate to me at
best the lack of understanding of the mission with which the sec-
tion is entrusted. These comments call into question his fitness to
head this important section. I look forward to the testimony of our
distinguished witnesses. I yield back the balance of my time. I
would now recognize our distinguished Ranking minority Member,
the gentleman from Arizona, Mr. Franks, for his opening state-
ment.

Mr. FRANKS. Well, thank you, Mr. Chairman, and thank you, Mr.
Tanner, for being here.

Mr. Chairman, the Voting Section of the Civil Rights Division
protects Americans’ voting rights through a Federal monitoring
program.And the proper functioning of this section is essential to
the integrity of our election process. During the course of this hear-
ing, we're going to hear numerous criticisms of the section’s en-
forcement activities and priorities. And certainly that’s part of the
process, Mr. Chairman, to make sure that we get the facts on the
table regarding the section’s enforcement activities.

Among the most important priorities that I want to emphasize
is the difficulty that State and local officials have in confirming the
citizenship of voters and preventing illegal noncitizen voters from
voting and cancelling out legally cast votes. In April, I was glad to
see that a Federal Appeals Court in Gonzalez v. Arizona rejected
an effort to halt carrying out Arizona’s recently enacted law that
was part of Proposition 200 which passed in 2004. The Arizona law
requires residents to prove that they are American citizens when
they register to vote and to present identification when they vote
at the polls.

The ruling by the United States Court of Appeals for the Ninth
Circuit said the law did not appear to unduly burden the right to
vote or violate Federal voting laws or place a disproportionate bur-
den on naturalized citizens or require what would be an unconsti-
tutional poll tax.

Arizona’s sound approach to voting integrity follows a 2005 re-
port by a group of bipartisan leaders and scholars led by former
President Carter and Secretary of State James Baker, III. As the
Carter-Baker report elaborated, “to make sure that a person arriv-
ing at a polling site is the same one who is named on the list, we
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propose a uniformed system of voter identification based on the
real ID card or an equivalent for people without a driver’s license.
They emphasize there is likely to be less discrimination against mi-
norities if there is a single uniform ID than if poll workers can
apply multiple standards.”

Mr. Chairman, a recent Wall Street Journal / NBC news poll con-
firms every other poll on the subject over 81 percent of those sur-
veyed supported a requirement to show a photo ID before voting.
This included two-thirds of majorities from African-American popu-
lations, two-thirds majorities from Democrats and two-thirds ma-
jorities of Hispanics. Requiring photo identification would increase
voter confidence. And one of the reasons identified by some minor-
ity and low-income voters as to why they do not vote is the percep-
tion that they will not be permitted to cast a ballot, or a ballot they
cast will not be counted. Providing photo identification will increase
that voter’s confidence that they will be allowed to cast an effective
vote.

Mr. Chairman, we have many important issues to cover here
today, and I simply look forward to hearing from all of our wit-
nesses.

Mr. NADLER. I thank the gentleman. I now recognize the distin-
guished Chairman of the full Committee, the gentleman from
Michigan.

Mr. CoNYERS. Thank you, Chairman Nadler.

And I want to point out that in the midst of all the work that
we are doing in trying to rehabilitate the Department of Justice—
and nobody knows more than the Members of this Committee what
we've been through these last 10 months since I've been Chair-
man—there is no section more important to us than the voter
rights section. And that’s why this hearing is so important to me.
We had an oversight hearing earlier. But we want it to be made
clear that the work we are doing has to go way beyond just a hear-
ing, way beyond us taking 5 minutes each in a couple of rounds.
This is far, far more critical than that.

And so it is in that spirit that I welcome Mr. John Tanner, the
head of the section. I notice his wife and daughter are here in the
hearing room, which will probably make us be even more polite
than we are going to be as this hearing proceeds. But we are in
a crisis. We are in a crisis, and it is the duty of this Committee
to determine what went wrong in terms of the voting responsibility,
the encouragement of the right to vote, the protecting the right to
vote, the continuing integrity of the ballot.

And so what we are trying to inquire in this archaic way that
the Congress runs is to find out what went wrong. And we want
to also understand what the present situation is. And then of
course the issue is, what are we going to do about it? And I am
concerned about the time from today, October 30, until the first
Tuesday in November. We got a lot of work, and we don’t have
much time to do it.

Now, there have been more irregularities and challenging of the
vote of purges, of misinformation, of failure to act since the election
of 2000, the election of 2002, of 2004, 2006, than in any time in
the service that I've been on this Committee. It has never been
more troubling and disturbing. And so I'm very happy that we have
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the people on the Constitution Committee working with me on this.
We've got to deal with this question. So what I'm saying is that
we’ve got to work beyond and between these public hearings.

The decline in section 2 cases is unprecedented in the history of
the Department of Justice. And we are talking about one case
being prosecuted in 6 years. We are talking about the Citizens’
Commission on Civil Rights that criticize the enforcement efforts
made under the tenure of the chief of the Voting Section, and well
before Mr. Tanner’s arriving at that position. And we are inves-
tigating the fact that a career attorney’s recommendations were
disregarded with reference to the vigorous enforcement of section
5; and that not only were they stripped out, but they were rewrit-
ten by someone else.

We are concerned about the Inspector General’s Office of Profes-
sional Responsibility who have raised multiple complaints against
the section leader of that section and the staff. And it is being in-
vestigated in some depth concerning the defrauding the govern-
ment through the abuse of travel funds. We are concerned about
the fact—and some of it approaches the astounding circumstance
of people selecting litigation sites based on their vacation travel
preferences rather than the merits of the issue. We've got manage-
ment issues raised by the section 5 preclearance. And so all of
this—oh, don’t let me forget, in Ohio, we got a letter from the sec-
tion, probably from Tanner, Mr. Tanner himself, defending their
decision to maldistribute voting machines disproportionately to the
predominantly White precincts at the expense of the minority areas
in Franklin County. It goes on and on.

I'm going to revise and extend my statement. But we have more
grievances, more questions of integrity, more questions about the
efficiency of the most sensitive part of the Department of Justice,
the voting rights section. And so we’ve got a big job in front of us.
I thank the Chairman for allowing me to make some opening com-
ments.

[The prepared statement of Mr. Conyers follows:]

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, CHAIRMAN, COMMITTEE ON THE JUDI-
CIARY, AND MEMBER, SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS, AND
CIvVIL LIBERTIES

Last Congress, the Judiciary Committee was united in its effort to reauthorize the
expiring provisions of the Voting Rights Act. Too many Americans face still barriers
to exercising their right to vote and vigorous enforcement of this right by the De-
partment of Justice is essential. Unfortunately, the Voting Section of the Civil
Rights Division of the Justice Department, which is the primary agency charged
Kith this responsibility, still faces many challenges, three of which I will highlight

ere.

First, we need a clearer understanding of how the Civil Rights Division interprets
its responsibilities regarding photo identification requirements. Earlier this year,
the Citizens’ Commission on Civil Rights issued a report criticizing the Voting Sec-
tion’s enforcement efforts and cited the preclearance of the Georgia photo identifica-
tion requirement as a major example. In particular, the Commission cited Voting
Section Chief Tanner’s failure to fairly and vigorously enforce preclearence require-
ments of Section 5 as a result of partisan political concerns. The Commission con-
cluded that this failure damaged the Section’s procedural integrity and undermined
its credibility.

I am particularly troubled by Mr. Tanner’s recent comments regarding the effects
of photo identification requirements on minority voter participation. He said, for ex-
ample, “Our society is such that minorities don’t become elderly the way white peo-
ple do; they die first.” While Mr. Tanner has already demonstrated questionable
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judgment in overruling the decision of Justice Department lawyers to object to the
Georgia photo ID law, this statement—at least in my opinion—demonstrates a se-
vere lack of appreciation of what the Section’s mission should be—that minority vot-
ers should not be disenfranchised.

Second, serious management issues have also been raised with the Section’s core
responsibility of Section 5 enforcement. Under Mr. Tanner’s tenure, the corps of Sec-
tion 5 analysts has been reduced from 23 to 8 positions. In addition, the Judiciary
Committee is aware of complaints of racial discrimination against the Deputy Chief
for Section 5 as well as other Equal Employment Opportunity complaints.

While I take seriously any allegation of discrimination, it is especially disturbing
when the allegation is against the very institution that is charged with fighting
against discrimination. In the coming year, the Voting Section will face a substan-
tial increase in its work load due to preclearence requirements associated with the
Federal elections. I look forward to hearing how the Mr. Tanner plans to address
the allegations of a hostile racial environment in the Section and how he will re-
build the Section 5 analyst corps.

Third, the Section’s record with respect to Section 2 litigation, claims alleging dis-
crimination in voting, is also problematic. In the first six years of the Bush Adminis-
tration, fewer Section 2 cases were brought by the Voting Section than in any other
administration since 1982. The number of Section 2 cases brought on behalf of Afri-
can Americans has come to a virtual standstill. While Mr. Tanner’s testimony states
that there has been a slight upswing in the last year, critics—particularly in the
Latino community—note that the office’s apparent overemphasis on Section 203 has
left minority voters outside the political process, when they could have had a fair
opportunity to elect candidates of their choice through Section 2 litigation. Bilingual
voting materials are not the whole story for language minority voters.

The Voting Rights Act remains the “Crown Jewel” of our civil rights laws. Never-
theless, as the Citizens’ Commission on Civil Rights has detailed, those responsible
for maintaining this treasure have faltered in their mission. In the next 14 months,
the Voting Section has a substantial amount of work to complete. I hope that this
hearing will highlight those challenges and that the Justice Department witness
will suggest effective solutions. We have clearly reached the point where the status
quo is unacceptable.

I thank the gentleman. In the interest of proceeding to our wit-
nesses, and mindful of the fact that there’s another Subcommittee
hearing scheduled in this room not too long from now, that we have
a lot of witnesses, I would ask other Members to submit their
statements for the record. Without objection, all Members will have
5 legislative days to submit opening statements for inclusion into
the record. Without objection, the Chair will be authorized to de-
clare a recess of the hearing. We will now turn to our witnesses.

[The prepared statement of Mr. Cohen follows:]

PREPARED STATEMENT OF THE HONORABLE STEVE COHEN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TENNESSEE, AND MEMBER, SUBCOMMITTEE ON THE
CONSTITUTION, CIVIL RIGHTS, AND CIVIL LIBERTIES

Reports about the significant drop in and possible politicization of enforcement ac-
tivity by the Civil Rights Division’s Voting Section fit a deeply troubling pattern
within the Justice Department under this Administration. The Voting Section is
charged with protecting the most basic right in a democracy—the right to partici-
pate in choosing our leaders. Yet if the reports are accurate, it appears that, rather
than protecting this right, the Voting Section has acted to suppress minority voters
by approving regressive voting practices and procedures and by failing to file law-
suits when such suits would have been warranted. Moreover, the Voting Section
may be using its enforcement discretion to assist the Republican Party politically,
rather than to fulfill its mission of protecting minority voting rights. Finally, illus-
trating another persistent pattern under this Administration, it appears that the ca-
reer staff of the Voting Section has largely been replaced by a cadre of conservative
ideologues who have little experience with and little concern for civil rights law. I
look forward to the opportunity to air publicly these concerns and to seek answers
from the Administration concerning the enforcement activity of the Voting Section.

Mr. NADLER. As we ask questions of our witnesses, the Chair will
recognize Members in the order of their seniority on the Sub-
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committee, alternating between majority and minority, providing
that the Member is present when his or her turn arrives. Members
who are not present when their turn begins will be recognized after
the other Members have had the opportunity to ask their ques-
tions. The Chair reserves the right to accommodate Members un-
avoidably late or only able to be with us for a short time.

Our first witness is John Tanner, the Chief of the Voting Section
of the Justice Department’s Civil Rights Division. Mr. Tanner
joined the Voting Section in 1976 as a research analyst, attended
law school at night and, upon graduation, was hired under the At-
torney General’s program for law graduates. In 1995, he left to
prosecute criminal civil rights violations, including as a member of
the National Church Arson Task Force. He also worked in the
White House Office of Counsel to the President, the Senate Judici-
ary Committee and the Justice Department’s Office of Legislative
Affairs. In July 2002, he returned to the Voting Section to coordi-
nate enforcement of the minority language provisions of the Voting
Rights Act and was named chief of the Voting Section in June 2,
2005.

Welcome. Your written statement will be made part of the record
in its entirety. I would ask you now summarize your testimony in
5 minutes or less. To help you stay within that time, there is a tim-
ing light at your table. When 1 minute remains, the light will
change from green to yellow and then red when the 5 minutes are
up. Before we begin, it is customary for the Committee to swear in
its witnesses. If you could please stand and raise your right hand
to take the oath.

[Witness sworn.]

Mr. NADLER. Thank you. Let the record reflect that the witness
answered in the affirmative. The witness may proceed.

TESTIMONY OF JOHN K. TANNER, CHIEF, VOTING SECTION,
CIVIL RIGHTS DIVISION, U.S. DEPARTMENT OF JUSTICE

Mr. TANNER. Mr. Chairman, Ranking Member Franks and Mem-
bers of the Subcommittee. Thank you for the opportunity to appear
before you. Let me first note that I have apologized to the National
Latino Congreso for comments I made about the impact of voter
identification laws on elderly and minority voters. My explanation
of the data came across in a hurtful way which I deeply regret. The
reports of my comments do not in any way accurately reflect my
career of devotion to enforcing Federal laws designed to assure fair
and equal access to the ballot.

I began working to secure equal voting rights as a teenager in
Birmingham, Alabama, in the 1960’s. I spent time on weekends at
the SCLC headquarters stuffing envelopes. I took African American
citizens to the Federal examiners to register to vote. And I em-
braced a vision of a just society: African Americans in elected posi-
tions in city halls, county courthouses, the State legislature and in
Congress from Alabama.

In 1976, I joined the Voting Section where I pursued that vision
of a just society through voting rights enforcement actions. In the
high point of my career, I helped obtain fair representation for Afri-
can Americans in the Alabama legislature using section 5 of the
Act, which we are now vigorously defending against a constitu-
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tional challenge. I also helped obtain a Mississippi legislative plan
that added 20 new African American legislators, and I brought
cases in many other States. I'm honored that my work has been
recognized by the Conecuh County Branch NAACP, the Concerned
Citizens of Bessemer, the Alabama Democratic Conference Young
Democrats, the Greenwood, Mississippi, Voters League and the
City Council of the District of Columbia.

I worked outside the Voting Section from 1995 to 2002, serving
at the White House Office of Counsel to the President, the Crimi-
nal Section of the Civil Rights Division and the Department’s Of-
fice of Legislative Affairs, where I worked with Members and staff
of this Committee. I returned to the Voting Section in 2002, as-
signed to lead the section’s efforts in enforcing the minority lan-
guage provisions of the Voting Rights Act.

Since 2002, the section has filed twice as many such cases as in
the entire previous history of the Act. During that time, we have
filed a majority of all cases ever filed under the substantive provi-
sions of the Act on behalf of Latinos, a majority of all cases on be-
half of Asian Americans and over 70 percent of all cases ever filed
under the voter assistance provisions of section 208.

Since I became Chief in June 2005, I have worked to protect and
extend the voting rights of all minorities. We changed the election
system in Euclid, Ohio, this year to open the door to African Amer-
ican representation. We have used section 5 to block discrimination
in Alabama, Georgia, Texas. I reached out to African American
groups to seize new opportunities to protect the rights of African
Americans and to other groups protected by our statutes—Arab
Americans, Native Americans, Latinos, Asian Americans and per-
sons with disabilities.

During my 31-year career, the section has averaged eight new
cases per year. Since I became Chief, our pace has nearly doubled.
In 2006, the section brought 18 new cases, the highest number in
any year in history. These have been important cases. We have
seen segregated polling places, ethnic slurs, race-based challenges,
voters leaving the polls in tears, and ballots actually taken from
voters and marked contrary to their wishes. We go into court to
stop these practices.

The section is so productive because of the energy, the enthu-
siasm, and the commitment of the section staff, a group of talented
self-starters eager to find and combat discrimination. I have to
make hard decisions. Ultimately, all of my decisions are made after
careful scrutiny of the evidence, and they're based solely on the
facts and the law. I am blessed to be in this position which enables
me to continue to work toward realizing the vision of a just society
I embraced over 40 years ago in Birmingham and to help this Na-
tion realize its own vision of equal voting rights for all. Thank you
for your attention. I appreciate the opportunity to respond to any
questions you may have.

[The prepared statement of Mr. Tanner follows:]
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PREPARED STATEMENT OF JOHN K. TANNER

Statement of
John Tanner
Chief, Voting Section
Civil Rights Division
Department of Justice

Before the
Subcommittee on the Constitution, Civil Rights, and Civil Liberties
Committee on the Judiciary
United States House of Representatives

Concerning
“Civil Rights Division Voting Section”

October 30, 2007

Mr. Chairman, Ranking Member Franks, Members of the Subcommittee, it is a pleasure
to appear before you as Chief of the Voting Section. I am pleased to report that the Voting
Section of the Civil Rights Division remains ever vigilant in working to preserve and protect the
fundamental right to vote.

I want to apologize for the comments I made at the recent meeting of the National Latino
Congreso about the impact of voter identification laws on elderly and minority voters. 1
understand that my explanation of the data came across in a hurtful way, which 1 deeply regret.
The reports of my comments do not in any way accurately reflect my career of devotion to
enforcing federal laws designed to assure fair and equal access to the ballot. 1 am honored to
have the opportunity to do this work, and I am honored to serve with the dedicated employees of
the Voting Section who, day in and day out, work hard to protect the rights of all Americans
under the Voting Rights Act.

Ijoined the Voting Section many years ago, in February 1976, but my participation in
securing the voting rights of all Americans began much earlier. I spent much of my youth in the
mid to late 1960s working on civil rights issues. I worked outside the Voting Section from 1995
to 2002, serving in the White House Oftice of Counsel to the President from February to
September 1995; the Criminal Section of the Civil Rights Division, where I prosecuted cases of
police brutality, hate crimes, and church arson from November 1995 to June 2002, when I was
not detailed to other offices; the Senate Judiciary Committee from April to October 1998; and
the Department’s Office of Legislative Affairs, where I worked with the Members of the
Judiciary Committee and their staff, for portions of 2000 and 2001. Upon my return to the
Voting Section in 2002, 1 became responsible for enforcement of the minority language
provisions of the Voting Rights Act, and T became Chief of the Section in 2005.

The right to vote is the foundation of our democratic system of government. The Civil
Rights Division is responsible for enforcing specific statutes that protect voting rights, and T will

o1 -



discuss my work as Voting Section Chief under each of those laws. These laws include, among
others, the Voting Rights Act of 1965 and subsequent amendments thereto, the Uniformed and
Overseas Citizen Absentee Voting Act of 1986 (UOCAVA), the National Voter Registration Act
of 1993 (Motor Voter or NVRA), and the Help America Vote Act of 2002 (HAVA). Through
the Voting Section, the Civil Rights Division enforces the civil provisions of these laws. The
criminal matters involving possible Federal election offenses are assigned to and supervised by
the Criminal Division or the Criminal Section of the Civil Rights Division and are prosecuted by
them and by the United States Attorneys’ Offices.

During my tenure as Chief of the Voting Section, we have brought lawsuits that were
authorized by the Assistant Attorney General under each of the statutes referenced in the
previous paragraph, as well as the Civil Rights Act of 1960. In fact, the 18 new lawsuits we filed
in Calendar Year 2006 is double the average number of lawsuits filed annually in the preceding
30 years. Additionally, because 2006 was a Federal election year, the Section worked overtime
to meet its responsibilities to protect the voting rights of our citizens,

In 2006, the Voting Rights Act Reauthorization and Amendments Act of 2006 became
law, renewing for another 25 years certain provisions of the Act that had been set to expire. At
the direction of the Assistant Attorney General, the Voting Section played a significant role in
supporting the reauthorization. In advance of the hearings on the bill, the Voting Section
compiled thousands of pages of documents that were provided to committee staff on compact
discs, including lists of cases in which the Voting Section has participated, charts and graphs of
statistics regarding the administrative review of voting changes under Section 5, lists of
objections under Section 5 and letters interposing such objections, listings of declaratory
judgment actions under Section 5, copies of complaints and orders, samples of correspondence
sent to jurisdictions covered by the language minority provisions, maps showing election
monitoring locations by year, statistics for election monitoring, and copies of federal observer
reports. In addition, the Voting Section assisted the Office of the Assistant Attorney General in
preparing testimony for hearings held by this Subcommittee and by the Senate Judiciary
Committee, at which Civil Rights Division officials testified. Finally, the Voting Section also
compiled information in response to requests and questions from members of these congressional
committees. As authorized by the Assistant Attorney General, the Voting Section also is
committed to defending the Act and is currently doing so against a constitutional challenge in
Federal court here in the District of Columbia.

During my tenure as Section Chief, the Voting Section has filed 23 lawsuits, which were
authorized by the Assistant Attorney General, to enforce various provisions of the Voting Rights
Act. These cases include a lawsuit that we filed and resolved under Section 2 against Long
County, Georgia, for improper challenges to Hispanic-American voters — including at least three
United States citizens on active duty with the United States Army — based entirely on their
perceived race and ethnicity. We also filed a Section 2 lawsuit in Ohio in 2006 that challenged
the City of Euclid’s mixed at-large/ward method of electing its city council on the basis that it
unlawfully diluted the voting strength of African-American voters. In August 2007, the court
ruled that the city’s method of electing its city council violated the Voting Rights Act and stayed
Euclid’s council elections until a new method of election is approved by the court. Also among

2.



10

the Section’s successes under Section 2 during my tenure as Section Chief is our lawsuit against
Osceola County, Florida, where we brought a challenge to the county’s at-large election system.
In October 2006, we prevailed at trial. In 2007, the Section obtained a preliminary injunction in
our challenge to Port Chester, New York’s at-large election system.

We also obtained additional relief in 2007 in an earlier Section 2 suit filed on behalf of
Native American voters in Cibola County, New Mexico, which involves claims not only under
the Voting Rights Act but also under HAVA and the NVRA. In Cibola County, which initially
involved claims under Sections 2 and 203, we brought additional claims after the county failed to
process voter registration applications of Laguna Pueblo and other Native American voters,
removed Native American voters from the rolls without the notice required by the NVRA, and
failed to provide provisional ballots to Native American voters in violation of HAVA. We also
brought cases under HAVA in 2007 against the City of Philadelphia, where the accessible voting
machines were not operational and available to voters, and Galveston County, Texas, for its
failure to offer voters provisional ballots and to post voter information as required by HAVA.

The Section recently litigated a case in Mississippi under Sections 2 and 11(b) of the
Voting Rights Act. On June 29, 2007, U.S. Senior District Judge Tom S. Lee found the
defendants in United States v. Ike Brown et al. (S.D. Miss.) liable for violating the Voting Rights
Act by discriminating against white voters and white candidates. The court found that the
defendants acted with a racially discriminatory intent and engineered “a concerted effort to
illegally assist’ black voters.”

The Division’s commitment to enforcing the language minority requirements of the
Voting Rights Act remains strong, with 17 lawsuits authorized by the Assistant Attorney General
and filed under the language minority provisions during my tenure as Chief. In September 2007,
we settled the first lawsuit filed under Section 203 on behalf of Korean Americans in the City of
Walnut, California. Our cases on behalf of language minority voters have made a remarkable
difference in the accessibility of the election process to those voters. For instance, as a result of a
lawsuit brought by the Section, Boston now employs five times more bilingual poll workers than
before.

During my tenure as Chief, the Section also has broken records with regard to
enforcement of Section 208 of the Voting Rights Act. As the Committee knows, Section 208
assures all voters who need assistance in marking their ballots the right to choose a person they
trust to provide that assistance. Voters may choose any person other than an agent of their
employer or union to assist them in the voting booth. During my tenure as Chief, the Assistant
Attorney General has authorized and the Voting Section has brought five out of the eleven
lawsuits filed under Section 208 since it was enacted twenty-five years ago.

In 2006, the Voting Section processed the largest number of Section 5 submissions in its
history. Career staff members are involved in the review and decision-making process of every
Section 5 submission, and the Assistant Attorney General has final decision-making authority in
these matters, see 28 CFR § 51.3. We interposed two objections to submissions pursuant to
Section 5 in 2006, in Georgia and Texas, and filed the Section’s first Section 5 enforcement

_3-
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action since 1998. The Department also interposed an objection pursuant to Section S in
Alabama in January 2007 and recently filed an amicus brief in a Mississippi Section 5 case.
Again, we are vigorously defending the constitutionality of Section 5 before the District of
Columbia court. We consented to several actions in Fiscal Year 2006 in jurisdictions that
satisfied the statutory requirements for obtaining a release, or “bailout,” from Section 5 coverage.
The Section also has made a major technological advance in Section 5 with our new e-
Submission program. Now, state and local officials can make Section 5 submissions on-line.
This will make it easier for jurisdictions to comply, encourage complete submissions, ease our
processing of submissions, and allow the Voting Section staff more time to study the changes
and identify those that may be discriminatory. The Section also has significantly expanded its
contacts to minority citizens during the Section 5 process, both in terms of the number and
frequency of contacts, and we have broadened the scope of interviews of minority community
members beyond the narrow scope of Section 5 to include other provisions of federal law. The
result has been five affirmative Voting Rights Act lawsuits in 2007 that were prompted by
Section 5 review.

During my tenure as Chief, the Section has continued to work diligently to protect the
voting rights of our nation’s military and overseas citizens. The Section has enforcement
responsibility for UOCAVA, which ensures that overseas citizens and members of the military,
and their household dependents, are able to request, receive, and cast a ballot for Federal offices
in a timely manner for Federal elections. As authorized by the Assistant Attorney General, in
Fiscal Year 2006, the Voting Section filed the largest number of cases under UOCAVA in any
year since 1992, In Calendar Year 2006, we filed successtul UOCAVA suits in Alabama,
Connecticut, and North Carolina and reached a voluntary legislative solution without the need
for litigation in South Carolina. In Alabama and North Carolina, we obtained relief for military
and overseas voters in the form of State legislation. In 2007, we have initiated a similar
approach to structural issues in special elections and worked with the Secretary of State of
Mississippi to obtain curative legislation for that state. Also in 2007, we have worked with states
conducting special congressional elections to overcome UOCAVA issues. For example, Ohio
extended the deadline for receipt of UOCAV A ballots, and Massachusetts sent out ballots by
express mail.

In 2006, the Voting Section also filed the largest number of suits under the National
Voter Registration Act at the direction of the Assistant Attorney General since shortly after the
Act became effective in 1995. We filed lawsuits in Indiana, Maine, and New Jersey. The
Voting Section’s suits against New Jersey and Maine also alleged violations of HAVA. We
resolved these two suits with settlement agreements that set up timetables for implementation of
a statewide computer database. Finally, we received a favorable decision in our lawsuit against
New York for its failure to designate disability services offices that serve disabled students as
mandatory voter registration offices. The court largely denied the defendants’ motion to dismiss,
and the case is currently in litigation.

With January 1, 2006, came the first year of full, nationwide implementation of the
database and accessible voting machine requirements of HAVA. HAVA requires that each State
and territory have a statewide computerized voter registration database in place for Federal
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elections, and that, among other requirements, there be accessible voting equipment for voters
with disabilities throughout the nation. Many States, however, did not achieve full compliance.

At the direction of the Assistant Attorney General, the Section worked hard to help States
prepare for the effective date of January 1, 2006, through speeches and mailings to election
officials, responses to requests for our views on various issues, and maintaining a detailed
website on HAVA issues. We have been, and remain, in close contact with many States in an
effort to help them achieve full compliance at the earliest possible date. Where cooperative
efforts prove unsuccessful, the Section enforces HAVA through litigation when authorized to do
so by the Assistant Attorney General.

A major component of the Section’s work to protect voting rights is its election
monitoring program, which is among the most effective means of ensuring that Federal voting
rights are respected on election day. Each year, the Justice Department deploys hundreds of
personnel to monitor elections across the country. Last year, we deployed a record number of
monitors and observers to jurisdictions across the country for a mid-term election. In total, over
800 Federal personnel monitored the polls in 69 political subdivisions in 22 States during the
general election on November 7, 2006 — a record level of coverage for a mid-term election. In
Calendar Year 2006, we sent over 1,500 Federal personnel to monitor elections, doubling the
number sent in 2000, a presidential election year.

The improvements to our monitoring program have increasingly resulted in enforcement
actions. Lawsuits that benefited from evidence obtained in monitoring include, but are by no
means limited to, those against the following jurisdictions: San Diego County, California;
Osceola County, Florida, City of Boston, Massachusetts; City of Rosemead, California; Brazos
County, Texas; Philadelphia, Pennsylvania; City of Walnut, California; and Cibola County, New
Mexico. Our monitoring work has paid off, and we are laying the groundwork for 2008 even
today.

The Voting Section remains committed to the continued enforcement of Nation’s voting
rights laws.

I look forward to answering any questions the Members of the Subcommittee may have.
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Mr. NADLER. Thank you, Mr. Tanner.

I will begin the questions by recognizing myself for 5 minutes.

Mr. Tanner, in April 2005, while you were serving as the Voting
Section chief, Georgia passed a law requiring photo identification
in order to vote. Georgia submitted its law for section 5
preclearance. We now know that four out of five of the Justice De-
partment’s civil service employees objected to the law and for-
warded a 51-page memo to you that included a factual investiga-
tion into the legal review of the Georgia plan. Most significantly,
the memo included a detailed analysis and a recommendation that
the Department object to the voting change because it was likely
to discriminate against Black voters, but they were overruled the
next day by higher ranking officials at Justice. Only 1 day after re-
ceiving a staff analysis recommending an objection, the Depart-
ment approved the Georgia plan.

Brad Schlozman and Hans von Spakowsky, both former senior
level Department of Justice officials who served in the CRT, testi-
fied before the Senate that you played a key role in the Depart-
ment’s decision to approve the Georgia photo identification law.
Now, you received a 51-page memo that analyzed thousands of
pages worth of information on August 25. The Department received
additional information from the State of Georgia on August 26. So
is it your position that you had sufficient time between August 25
and August 26, 1 day, to conduct a thorough review of the staff
memorandum and the new information the Department received
from Georgia?

Mr. TANNER. Thank you for your question, Mr. Chairman. You've
raised an important issue, and I'm happy to have an opportunity
to address it.

Consideration of the Georgia ID statute began, I believe, even be-
fore it was passed and certainly before it was received by the De-
partment. I recall meeting in Georgia with Mr. McDonald, who is
on the next panel, and discussing it before we received it. I entered
that process. I approached the review of the decision, frankly, with
the presumption that we would interpose an objection to it, that we
would determine that it was racially discriminatory.

My presumptions ran into the facts, however. It turned out that
the statistical data, the facts before us, the best facts available,
which is what I have to make my decisions on, demonstrated that
it did not warrant an objection under the very narrow standards
and the very narrow inquiry under section 5 of the Voting Rights
Act. T would be happy to discuss the precise scope of our review
under section 5. But the——

Mr. NADLER. Before you get into that, we’ll get into that in a mo-
ment, the staff recommendation said that it did—the four to five
staff members who reviewed it said that you ought to recommend
an interposing objection. You overruled that; is that correct?

Mr. TANNER. I made the decision to

Mr. NADLER. That they were incorrect and that you should
change the recommendation?

Mr. TANNER. I made the decision, Mr. Chairman. I would like to
make that clear. I would, of course——
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Mr. NADLER. But in making that decision, you differed from the
four attorneys or whoever, four of the five people, staff people, per-
manent staff, who recommended a contrary decision; correct?

Mr. TANNER. I'm in an awkward position in that we are not al-
lowed and it is inappropriate for Department personnel to discuss
internal deliberations and the confidences of our clients. I'm happy
to give you information and explain the basis for my——

Mr. NADLER. Mr. Tanner, I believe that that is public informa-
tion; that that has been testified to before, I think, the Senate. Is
that not correct, that this is public? That these five individuals who
reviewed this, who did all the staff work for them, recommended
disapproving and one differed from that? That’s all public informa-
tion at this point.

Mr. TANNER. I'm not aware of the testimony on that. I'm not
going to deny it. I will say that I made the decision. And my deci-
sion was based on a careful analysis that had been ongoing for a
considerable period of time. There were, as is typical in such situa-
tions, numerous discussions, detailed discussion of the data.

Mr. NADLER. Before you did that, did you forward that to the
front office, or did you get approval from the front office?

Mr. TANNER. The internal memorandum was forwarded to the
front office. The matter had been—had involved a large number of
discussions over an extended period and very careful analysis and
review by me

Mr. NADLER. Now, but is it not true that it was a long-standing
section practice for a section chief who disagreed with a staff rec-
ommendation to submit a separate recommendation and leave the
final decision concerning the split recommendation between staff
and section chief to the assistant attorney general?

Mr. TANNER. I think that the Assistant Attorney General was
fully aware

Mr. NADLER. That wasn’t my question. Was it or was it not a
long-standing practice that when the section chief disagreed with
the staff recommendation to submit a separate recommendation so
that the Assistant Attorney General could see the separate rec-
ommendations by the staff and by the section chief and he could
make a decision, or she?

Mr. TANNER. That has not been the uniform practice.

Mr. NADLER. Was it the general practice?

Mr. TANNER. I will say——

Mr. NADLER. I know it wasn’t uniform because you didn’t do it.
Was it the general practice up to that point?

Mr. TANNER. Prior to that time, it had not been uniformly done.
As I mentioned, I was outside the section from 1995 through 2002,
and I was not involved in section 5 review of voting changes until
I became Chief to any significant extent. So I can’t speak authori-
tatively about the practices during that time. I have made changes
in the section 5 process, and I would be happy to discuss those

Mr. NADLER. In a section 5 submission, who has the burden of
proof, the submitting jurisdiction to prove that it doesn’t violate
the—that it doesn’t negatively impact minority voting rights or the
objecting parties?

Mr. TANNER. The statute is clear that the burden is on the sub-
mitting authority to establish-
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Mr. NADLER. And what were the facts that met the burden of
proof in this case?

Mr. TANNER. There were three key facts to me in the case. The
first was data showing, much to my surprise, frankly, and contrary
to my expectations, that statistically the number of people in Geor-
gia who had the requisite identification, the requisite photo identi-
fication, from the Department of Driver Services alone actually
slightly exceeded census estimates of the population eligible to pos-
sess that ID. That was the first fact.

The second fact that was very significant to me was the very
large number, over 700,000, I believe, persons in Georgia who had
nondriver’s license IDs which met significant issues in the case.

And finally, each of four data sets showed uniformly that the pro-
portion of persons—that minorities were slightly more likely than
White persons to possess the requisite Department of Driver Serv-
ices identification.

Those facts met the State’s burden of showing that it would not
discriminate where essentially or statistically all persons had the
I}]l), and minorities were not—were more, not less, likely to have
the ID.

Mr. NADLER. And I’'m not going to go into the fact that some of
those figures were quite erroneous and that Georgia had to correct
them. Yet despite everything you just said, the Federal Court re-
versed the decision and said that this was quite incorrect.

Mr. TANNER. You've made an important point, Mr. Chairman,
that I think it is good to address. The Federal Court in Georgia re-
jected the claim that the Georgia ID law was racially discrimina-
tory. There was a claim under section 2 of the Voting Rights Act,
which is the closest parallel among the claims to the section 5 in-
quiry. The court did reject the plan on the other bases, on constitu-
tional bases, which are outside the scope of our review under sec-
tion:

MI:) NADLER. The poll tax is outside the scope of section 5 re-
view?

Mr. TANNER. The only thing we can look at under section 5 is
a narrow question of whether a voting change would be retrogres-
sive. That is, it would make things worse for minority voters rel-
ative to White voters, or at that time, if it had the purpose to retro-
gress. We cannot interpose an objection based on a constitutional
violation or statutory violation that does not meet that narrow
standard.

Mr. NADLER. Thank you very much. My time has expired.

I now recognize the gentleman from Arizona, the Ranking Mem-
ber, Mr. Franks.

Mr. FRANKS. Thank you, Mr. Chairman.

Thank you, Mr. Tanner, for being here. Mr. Tanner, I'm sure it
is a little bit redundant, and I'm going to ask you to repeat yourself
a little bit, but would you give us your understanding of the Fed-
f)ral? District Court ruling on the challenge to the Georgia voter ID
aw?

Mr. TANNER. The initial Federal court ruling, which was in the
preliminary injunction stage of the case, addressed a number of
claims, including constitutional claims of the poll tax and the equal
protection claim, as I recall, that were, as I said, completely outside
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the scope of section 5 review, which is, as I described it, does the
voting change make things worse for minority voters relative to
White voters? There was a similar claim under section 2 of the Vot-
ing Rights Act which is a general claim of discrimination. And the
court, while issuing preliminary injunctions on the constitutional
claims, declined to issue such an injunction and rejected the Sec-
tion 2 claim at the preliminary injunction stage as it did other stat-
utory claims under the Civil Rights Act. I don’t recall the exact de-
tails of those.

Mr. FRANKS. Mr. Tanner, as far as the 2008 elections, what steps
have you taken to make those elections come off in a way that is
the most just for voters in general? Give us an insight into what
some of your priorities are there?

Mr. TANNER. The first thing we are doing is conducting active
litigation on Election Day type issues. Since I became Chief, we
have brought 23 cases under the Voting Rights Act itself, the Vot-
ing Rights Act alone. We've also brought cases under our other
statutes that protect overseas voters and other voters here in the
United States. We also have been conducting very active Election
Day monitoring. And during the 2004 election, we had 1,199, or
during the course of 2004, we had nearly 2,000 people out moni-
toring the polls.

Every year we set a new record of placing people in the polls in
key areas to make sure that we can address such problems that
arise on Election Day and also to get evidence to go forward and
address problems in the future. I also have been reaching out to
minority groups, as I said in my opening statements, of all types
of minority groups to work with us, to first help us to identify prob-
lem areas, areas where issues within our statutes are likely to
occur, to help us obtain information and to help us gather that in-
formation in a way that it later can be used as evidence in Federal
court.

Mr. FRANKS. Mr. Tanner let me ask you, what do you think are
your greatest accomplishments during your tenure as Chief? What
are things that you think you’ve accomplished? What do you intend
to do in the future?

Mr. TANNER. I think my greatest accomplishment, which actually
began before I was chief, was to develop a system to address the
specific minority language statutes that I was responsible for en-
forcing so that we have a regular flow of such cases so we are doing
a record setting job every year of addressing those issues and
bringing lawsuits. My challenge now is to develop similar systems
under each of our other statutes, and I'm making significant
progress in that. We are reaching out to African American organi-
zations, Arab American organizations and others whom we had not
reached out to before to make sure that we get as much informa-
tion and do as much for everyone as we possibly can.

Mr. FRANKS. Thank you.

Mr. Tanner, the Carter-Baker report on election reform, I'm sure
you're probably more familiar with it than anyone on this panel.
But they reported that a substantial amount of Americans are reg-
istered to vote in two different States. And according to those news
reports, Florida has more than 140,000 voters who are apparently
registered in four other States; in Georgia, Ohio, New York and



17

North Carolina. This includes almost 64,000 voters from New York
City alone who are also registered to vote in Florida as well. Voting
records of the 2000 election suggested that more than 2,000 people
voted in more than one of those States. Duplicate registrations are
seen elsewhere. As many as 60,000 voters are reportedly registered
in both North Carolina and South Carolina. How do we address
that? What has been your approach to that issue.

Mr. TANNER. The issue of people voting in two different States
or voting twice would fall within the jurisdiction of the Criminal
Division of the Department of Justice. Our office enforces the civil
laws that are designed to and do a great job of providing voter ac-
cess. But we do not do criminal enforcement in our shop.

Mr. FRANKS. Thank you, Mr. Tanner.

My time is up. Thank you, Mr. Chairman.

Mr. NADLER. Thank you. I now recognize the distinguished Mem-
ber of the full Committee, Mr. Conyers.

Mr. CoNYERS. Thank you, Chairman Nadler. This is the kind of
a hearing in which we get two diametrically opposed reports of
what’s going on. We called this hearing because we are gravely dis-
turbed about the ineffectiveness and the activities that have gone
on within the voter section. And the voter section chief comes to
us this morning to tell us he’s never been more proud of the voter
rights section and its accomplishments and, further, that he’s got
the greatest group of people, energetic, committed to voter rights,
activity and its promotion. And as a matter of fact, it has never
been better.

And I think what we are seeing here with the Georgia voter ID
case just starts off this discussion which we've been on. I didn’t
know we were going to be on it for so long. But the bottom line
of all of this is, is that there wouldn’t have been any Georgia voter
ID law if your Department had followed the recommendations of
your career lawyers. And it was because you overturned their work
and decided to do something differently we now have not only
Georgia voter ID, but we have other places which are screaming
about voter fraud. The last time I looked, we had 82 individual
cases of voter fraud that were prosecuted over the last period of 6
years. And so it seems to me that this is a hearing that we are
going to go over sentence by sentence.

Now, having said that, and I notice that the gentleman from
Georgia, John Lewis, was over here for a while and still is. I want
to turn very quickly to Ohio. You see, the Chairman of this Com-
mittee and I were in Ohio in Columbus. We he had a forum. We
had Members of Congress, Stephanie Tubbs Jones, Sherrod Brown
and other Members, the now Governor of Ohio and others were
there. And I want to tell you, Mr. Section Chief, I never met so
many hundreds of people furious about the process that character-
ized the elections in Ohio in November 2004. Never in my life. And
I've been south and north in this situation. And yet you explain
that—and there were African Americans and White people, Demo-
crats and Republicans, people that worked in the electoral process,
all furious about the misstatements, the deceptive practices, the
purges that went on. And your letter that says allowing for prob-
lems of incidents in individual precincts, it appears that the tend-
ency in Franklin County for White voters to cast ballots in the
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morning, i.e., before work, and for Black workers to cast ballots in
the afternoon, i.e., after work, we have established this tendency
through local contacts and through both political parties.

Now, that was the only thing that nobody complained of, as I re-
call, at that hearing. That was the one thing that was not the prob-
lem. The problem is that there were people purged. There were in-
credible misstatements by the secretary of State at that time. The
weight and the quality of the paper that one must apply for a bal-
lot was all on there. And so I would refer you to the book “What
Went Wrong in Ohio” that documents the incredible activities that
took place there. And for you to have sent this letter does anything
but demonstrate, the one you sent to Franklin County from the De-
partment of Justice, anything, it demonstrates anything but your
concern about voter rights, enforcement and encouraging the vote.

Now, I just want to conclude. We have a lack of prosecution in
the voting rights section. We need to do a lot, lot more in your sec-
tion. And I'm hoping that you will take what will be directed to you
as constructive. Because the one thing I'm concerned about is that
we stop having happen what’s happened since the 2000 elections,
and then you come here to stagger our imagination by telling us
that it has never been better. It has never been worse.

Mr. NADLER. The time of the gentleman has expired.

I recognize the gentleman from Indiana for 5 minutes.

Mr. TANNER. I would welcome an opportunity to comment on
Chairman Conyers’ observations on that.

Mr. NADLER. The gentleman’s time has expired. We’ll make it
later.

Mr. TANNER. Certainly. Thank you.

Mr. PENCE. Thank you, Mr. Chairman.

I would be pleased, Mr. Tanner, if you would like to respond to
Chairman Conyers’ question during my time. You may proceed.

Mr. TANNER. Thank you very much, Mr. Pence.

I would like to thank Chairman Conyers for the work that he did
do in Ohio where there were a lot of issues raised for all parts of
the election process; issues that properly come before our office or
the Criminal Division of the Criminal Section of the Civil Rights
Division, many issues that fall within the jurisdiction of State offi-
cials, and many issues for this Congress to consider and address.
And I appreciate your leadership in that and your report, which ac-
tually was the thing that spurred the investigation.

From the report by Chairman Conyers, I determined that there
was a good likelihood of a potential for a lawsuit in Franklin Coun-
ty. We went there. We gathered facts that fit into our statute. And
many of the problems mentioned by the Chairman are things that
happened outside of the county, that happened at the State level
and that had already been addressed. I don’t apologize for those
things or defend those things, but I do note the context.

The statistics in Franklin County showed that in terms of the ac-
tual voters who showed up on Election Day, there were more voters
per voting machine in the predominantly White precincts than
there were in the predominantly African American precincts, which
was not the same as the voter registration data. We looked into it.
We talked, as we mentioned, to both parties and other knowledge-
able individuals. And ultimately, as I always must do, I based a de-
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cision after careful scrutiny on the facts and on the applicable law
and made the complex, lengthy decision whether or not we can
prove a violation of a specific statute in Federal court.

Mr. PENCE. Thank you for that.

Reclaiming my time, I'm happy to extend that courtesy to you.
I want to appreciate very much your apology today in the clarifica-
tion of the comments that you made at the recent meeting of the
National Latino Congresso. I want to acknowledge your three dec-
ades of commitment to civil liberties and to protecting against dis-
crimination, particularly in the ballot box. I voted in favor of the
Voting Rights Act reauthorization last year. I disagreed with some
Members of this panel on my side of the aisle in defending bilin-
gual ballots. It may just come up in a minute or two. But let me
also offer—I would like to, Mr. Chairman, if we can submit in the
record the strong letter of recommendation directed to you from the
American Arab Anti-Discrimination Committee, a record that de-
scribes our witness as an individual who has, quote, gone above
and beyond the normal call of a public servant to listen, work and
incorporate the input of a diversity of communities, and extols his
dedication of 30 years of his life to fighting discrimination.

[The information referred to follows:]
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American-Arab Anti-Discrimination Committee

October 26, 2007

The Honorable Jerrold Nadler, Chairman

Subcommittee on the Constitution, Civil Rights, and Civil Liberties
House Committee on the Judiciary

2334 Rayburn House Office Building

‘Washington, DC 20515

VIA FAX: (202) 225-6923
Dear Chairman Nadler:

On October 30, as the House Subcommittee on the Constitution, Civil Rights,
and Civil Liberties convenes an oversight hearing on the Voting Section of the
Civil Rights Division of the US Department of Justice (DOY), the American-
Arab Anti-Discrimination Comunittee (ADC), the nation’s premier
organization dedicated to ensuring the civil rights of Arab Americans, would
like to express our support for Voting Rights Section Chief John Tanner.

M. Tanner has shown nothing but the most professional leadership and
courtesy in his proactive outreach efforts on behalf of the Voting Section to
the Areb-American community. He has gone above and beyond the normal
call of a public servant to listen, work with and incorporate the input of a
diversity of communities from across this nation. As one of ADC’s many
offorts to work with our government officials, we are proud to have a solid
working relationship with Mr. Tanner and his team. He is someone in
government who takes seriously the concerns of Arab Americans. He has
worked with our team in Washington DC as well as ADC members in New
Jersey, Texas and Michigan on proactively and constructively addressing
challenges that our community may face in the voting process.

John Tanrier is a career public servant who has dedicated 30 years of his life
to fighting discrimination in voting and protecting civil rights. He is a man
who served both in a political position in the White House during the Clinton
administration and was elevated to a civil service leadership position during
the current Bush administration, and, our work with him has proven to us that
e does what he does because he cares deeply about voting rights.

Thank you for your consideration of this matter. Should you or your staff have
any questions concerning ADC’s work with Mr. Tanner, please do not
hesitate to contact me at kshora@adc.org or (202) 244-2990.

Kareem Shora, JD, LL.M.
National Executive Director




21

Mr. NADLER. Without objection.

Mr. PENCE. I would just ask in my remaining time, Mr. Tanner,
there was so much controversy in the last Presidential Election
over accusations of the rights of minority voters being infringed
upon. Could you speak about any steps your division has taken,
you’ve personally taken to prepare for the 2008 elections? Can you
give us assurances that the Voting Section will respond to problems
of the kind experienced or alleged to be experienced in 2000 and
2004?

Mr. TANNER. I would be happy to, and I appreciate the very im-
portant question. We have begun reaching out, and began some
time ago to reach out to the groups that monitor elections, as I did
before the 2004 election, to minority groups across the spectrum.
I much appreciate the letter from the Arab American Anti-Defama-
tion Committee because they may well be the group that in many
ways is most vulnerable because of all the circumstances of this
country. And I felt that we have a particular obligation to protect
them. But also to many organizations—the NAACP, the Lawyers
Committee, the NAACP Legal Defense Fund, the National Con-
gress of American Indians, LULAC, MALDEF, MALEO, and groups
across the spectrum so that we can work together so we can do the
best possible job anticipating problems, getting information early
enough to make the difficult decisions, not only about where there
might be a problem on Election Day but where we should have
someone stand, in which building they should be. It is very com-
plex. It is very important. We’ve been doing more of it than ever.
In 2008, and the time as Mr. Conyers mentioned, between now and
2008, is such an important time, there’s not a lot of time, and there
is an awful lot to do.

Mr. NADLER. Thank you. And before proceeding to our next ques-
tion, I simply want to recognize and welcome the presence of one
of the giants of the civil rights movement in the struggle for voting
rights, our colleague, the gentleman from Georgia, Mr. Lewis, and
to welcome him here today. And I now recognize the gentleman
from Alabama for 5 minutes.

Mr. Davis. Thank you, Mr. Chairman.

Mr. Tanner, good morning to you.

Mr. TANNER. Good morning.

Mr. DAvis. I echo the concerns that Mr. Nadler and Mr. Conyers
raise. I did note a number of letters that you submitted. Mr. Pence
just alluded to some of them, people with whom you’ve worked in
the civil rights community. I think you submitted some letters from
some people I know in Alabama. There’s only one problem with let-
ters. Someone somewhere once said that only people with bad cred-
it need co-signers.

But let me turn to a more important observation than that. You
apologized at the beginning of your comments today for the state-
ments that you made. I'm not 100 percent sure what you’re apolo-
gizing for. 'm not sure if you’re apologizing for how people read the
statements or if you're apologizing for making them. So I want to
give you some chance to be more specific about that. I want to read
you a quote, and first of all tell me if you said it. Quote, our society
is such that minorities don’t become elderly the way White people
do; they die first. Did you say that?
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Mr. TANNER. That was part of my statement, Mr. Davis, and I
welcome——

Mr. DAvis. I just want to ask you if you said that, and you’ve
said that you did. Is that an accurate statement?

Mr. TANNER. It is a sad fact.

Mr. DAvis. Is it an accurate statement?

Mr. TANNER. I believe that the census data shows that life ex-
pectancy, in Georgia anyway, which is what I was addressing, is
lower for African Americans.

Mr. Davis. Well, you don’t say that. You say that minorities don’t
become elderly the way White people do. Is that accurate?

Mr. TANNER. It was a very clumsy statement.

Mr. DAvis. Is it an accurate statement?

Mr. TANNER. I believe that I've said—Mr. Davis, I may not com-
pletely understand the question.

Mr. Davis. The question is, is it accurate that minorities don’t
become elderly the way White people do?

Mr. TANNER. The statistical data indicate that life expectancy is
lower for minorities.

Mr. DAvis. Then you say, they die first. Who is the they?

Mr. TANNER. I was addressing the sad fact that the inequities in
this country are such, and I'm not an expert on all of those inequi-
ties——

Mr. Davis. Let me slow you down because we only have 5 min-
utes, and you’ll have an opportunity to respond to our comments,
so my time is precious. Let me ask you this. In my State of Ala-
bama, 2004 Presidential Election, what percentage of minorities do
you think voted in that election for President, Mr. Tanner, in my
State of Alabama?

Mr. TANNER. I would be—I do not know the figure, and I would
like to make sure before I give any information.

Mr. Davis. Do you have a ballpark estimate?

Mr. TANNER. I don’t have an estimate. I would have to

Mr. DAvis. The number was 73 percent. Do you happen to know
what percentage of Whites voted in my State of the Presidential in
2004?

Mr. TANNER. I also do not know that.

Mr. Davis. The number was 74 percent. Do you know what per-
centage of those minority voters were elderly in my State?

Mr. TANNER. It is my belief, but I would have to check the data,
that elderly voters in Alabama, many of whom I've worked with,
have good turnout.

Mr. Davis. Yes, elderly voters have good turnout. And in fact,
minority elderly voters have a very good turnout; don’t they, Mr.
Tanner? Just to frame this in terms of statistics, in my State of
Alabama in 2004, of that 73 percent Black voter turnout, 40 per-
cent of them were over 60. That is actually a higher percentage
than in the White community. So if you look at the statistics rather
than your stereotypes, elderly Blacks are more likely to vote than
elderly Whites. And I think this is—did you also make the com-
ment, by the way, that Blacks were more likely to go to check cash-
ing businesses at some point in Georgia? Did you make that obser-
vation?

Mr. TANNER. In addressing the
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Mr. Davis. Don’t give me a long answer. I don’t have the time.
Did you make the comment, or did you not?

Mr. TANNER. I made a comment about that.

Mr. Davis. Now, this is the point, Mr. Tanner, I think we want
to drive home. Do you have any statistics about how many Blacks
gis?it check cashing businesses versus the number of Whites who

07

Mr. TANNER. I do not have any with me, but I believe such sta-
tistics about the number of unbanked persons here in the United
States by race would be available through the Office of Comptroller
of the Currency.

Mr. Davis. Do you know those numbers?

Mr. TANNER. I do not know those numbers.

Mr. DAvis. Well, this is the problem. Once again, you engaged in
an analysis without knowing the numbers. And the point, Mr. Tan-
ner, if I can just finish my observation, Mr. Chairman, you’re a pol-
icy maker, sir. You are charged with enforcing the voting rights
laws in the country. And if you are not fully informed about things
that you're talking about and pontificating about, if you’re basing
your conclusions on stereotypes and generalizations, that raises a
question in the minds of some of us whether or not you are the per-
son in the best position to make these choices. You said that mi-
norities don’t become elderly the way White people do; they die
first. Then you say, well, that was a horrible generalization on my
part. You say you don’t know how many elderly minorities vote
versus the number of Whites who vote who are elderly. You make
observations about people going to check cashing places. And you
suggest that, well, because Blacks go to check cashing places they
surely must have photo ID. And then I ask you if there’s a statis-
tical basis for that. You say you don’t know it. If you are basing
your conclusions on stereotypes rather than facts, then it suggests
to some of us that someone else can do this job better than you can.

Mr. TANNER. I would welcome an opportunity to address that. 1
did not make my decisions based on assumptions. We looked at the
numbers. I had been surprised by those numbers. And I was trying
to

Mr. Davis. Did you look at numbers regarding elderly minority
voter participation, because those are the relevant numbers?

Mr. TANNER. The relevant numbers, I believe, that I looked at
were whether or not there were people who did not—first, did not
have photo ID in Georgia.

Mr. DAvis. Did you look at numbers regarding elderly minority
voter participation, and can you cite those numbers to the Com-
mittee?

Mr. TANNER. The data showed that everyone in Georgia, that
there were more people who had the ID of all ages, all voting age
people who had the ID, than there were voting age people who
were eligible to have the ID.

Mr. Davis. Did you look at the percentage of elderly minority
voters in Georgia?

Mr. TANNER. In making the decision, I looked at the facts that
were relevant to the

Mr. Davis. Did you look at the percentage of elderly minority
voters in Georgia?
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Mr. TANNER. No.

Mr. Davis. Thank you.

Mr. NADLER. The gentleman’s time has expired.

The gentleman from Iowa.

Mr. KING. Thank you, Mr. Chairman.

Mr. Tanner, I appreciate you coming before this Committee.
First, I would ask you, you have testified that your statement that
brought about this hearing was clumsy. And I want to give you an
opportunity with clarity to state before this Committee, do you be-
i‘ievg that your statement remains supported by empirical data and

act?

Mr. TANNER. I, again, apologize for the statement. I do believe
that the statement with respect to life expectancy, that it is a sad
and sorrowful fact that in this country, or in Georgia at least,
which is the place I've looked at the data, and each State should
be considered separately, that life expectancy is lower among mem-
bers of minority groups. I believe, as to the other observations,
speculations, that there are data supporting those observations.
And I very much appreciate any time when someone disagrees with
a proposition I've made, to receive evidence or information that cor-
rects my understanding; I realize that I do not know everything.
I welcome new information.

Mr. KING. Thank you, Mr. Tanner.

And I'll just boil that down to if the facts support your statement,
then why do you think that you’re here before this Committee?

Mr. TANNER. Well, I welcome the opportunity to explain what I
do before the Committee. I certainly made the statement and ob-
servation in a very clumsy way.

Mr. KING. I've asked you an inappropriate question, because in
the end, you have to speculate on the motives of some of the ques-
tions that are being asked of you. And I wanted to point out that
there’s a difference between being factually correct.

Mr. NADLER. Would the gentleman yield for a moment?

Mr. KING. I would yield.

Mr. NADLER. Thank you. As Chair, I simply want to point out
that this Committee is not having this hearing simply because of
a statement made by Mr. Tanner. It is one in a series of hearings
on the voter rights section and on the Civil Rights Division and
would have occurred regardless of any statements he made. It had
been prepared, it had been scheduled long before these recent
statements, so the hearing would have occurred in any event.

Mr. KiNG. Reclaiming my time, I thank the Chairman for that
clarification. And as I said, I really intend to withdraw the ques-
tion because it put the witness in a bad position.

So I would continue on. And that would be—I think it’s impor-
tant to know that if a statement is made publicly and is supported
by the facts, then the subject comes down to then was it insensitive
or wasn’t it? You’ve already spoken to that. I'm ready to accept that
as a definition of what happened and move on.

I think it’s important here that we often are debating things be-
yond the facts, and sometimes a person is criticized for a factual
statement but there is not opposing documentation of another
group of data that would rebut that. And that seems to be what
I am missing here.
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I wanted to ask you, you've testified that you brought 23 dif-
ferent cases under your jurisdiction. How many investigations have
you launched? Do you know the answer to that?

Mr. TANNER. I do not know the exact number of investigations.
We have had a number of investigations that are ongoing, some of
which are very near to fruition.

Mr. KING. Would it be in multiples of the 23 cases?

Mr. TANNER. It would be far more than 23.

Mr. KING. Are we talking hundreds or thousands?

Mr. TANNER. It would be in the range of hundreds.

Mr. KiNG. Okay. That gives me some concept of that. And should
the law be color-blind, Mr. Tanner?

Mr. TANNER. I think that the Constitution protects all citizens of
this country from discrimination on the basis of their race.

Mr. KING. I am watching my clock tick down. And the question
goes then to the Voting Rights Act, because the Voting Rights Act
in fact is not color-blind, is it not?

Mr. TANNER. The Voting Rights Act is a very important remedial
statute directed to address a long and, frankly, appalling history of
segregation in this country.

Mr. KING. But is it color-blind?

Mr. TANNER. The Act protects all citizens without regard to their
race.

Mr. KiING. I will state this and then ask you to disagree. I will
state it again. The Voting Rights Act is not color-blind. Do you
agree or disagree?

Mr. TANNER. I think that the Voting Rights Act recognizes the
speciiﬂ—the discrimination that has occurred against members of
racial—

Mr. KING. I understand. I recognize that. So you don’t disagree
with my statement, but you would like to expand a little more. I
just don’t have time for that.

Again, I will ask you, has it been brought to your attention that
there have been local jurisdictions that have passed what one
would view as anti-illegal immigrant ordinances within their, say,
ccf)?unty jurisdictions, voting jurisdictions, that you might be aware
of?

Mr. TANNER. There is a great deal of tension about the immigra-
tion issue in this country. Certainly that is something that we are
aware of and especially as it interacts with the voting process.

Mr. KiNG. Have some of these organizations that advocate in
favor of illegal immigrants met with you? Have you had conversa-
tions with them? And I would say in particular maybe La Raza,
MALDEF, and LULAC?

Mr. TANNER. I have met a number of times with representatives
of La Raza, MALDEF and LULAC.

Mr. KING. And have they ever asked to you bring an investiga-
tion into a jurisdiction that has passed local ordinances that would
be supportive of laws to enforce our illegal immigration?

Mr. TANNER. Those organizations have brought issues to our at-
tention as they affect the Voting Rights Act.

Mr. KiNG. Have they asked you to intervene any of these juris-
dictions; in particular, Prince William County, just across the
river?
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Mr. TANNER. Well, we have received inquiries about the voting
situation in Prince William County, as we do from other groups all
across the United States.

Mr. KiNG. Have they asked you to investigate in those jurisdic-
tions?

Mr. TANNER. I don’t know that we have discussed those jurisdic-
tions. We have discussed Prince William County. I have discussed
Prince William County.

Mr. KING. I thank the witness. I am watching the clock here. I
have some other questions to submit in writing. I appreciate the
opportunity, and I would yield back the balance of my time.

Mr. NADLER. The witness may answer the question.

Mr. TANNER. Answering questions about legal issues can some-
times be difficult to do in very short language, and I apologize for
that. I was not trying to be evasive. I was trying to tell you what
we had in fact done. Thank you for the time, Mr. Chairman.

Mr. NADLER. Thank you. I will now recognize the gentlelady from
Florida.

Ms. WASSERMAN SCHULTZ. Thank you, Mr. Chairman. Mr. Chair-
man, first I would like to ask unanimous consent to submit this ar-
ticle for the record, from The New York Times of April 12, 2007.
The headline is, “In 5-Year Effort, Scant Evidence of Voting
Fraud.”

Mr. NADLER. Without objection.

[The information referred to follows:]
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The New ggrk fal!

April 12, 2007
In 5-Year Effort, Scant Evidence of Voter Fraud

By ERIC LIPTON and IAN URBINA

Correction Appended

WASHINGTON, April 11 — Five years after the Bush administration began a crackdown on voter fraud, the Justice
Department has turned up virtually no evidence of any organized effort to skew federal elections, according to court
records and interviews.

Although Republican activists have repeatedly said fraud is so widespread that it has corrupted the political process
and, possibly, cost the party election victories, about 120 people have been charged and 86 convicted as of last year.

Most of those charged have been Democrats, voting records show. Many of those charged by the Justice Department

appear to have mistakenly filled out registration forms or misunderstood eligi
and interviews with prosecutors and defense lawyers show.

ity rules, a review of court records

In Miami, an assistant United States attorney said many cases there involved what were apparently mistakes by
immigrants, not fraud.

In Wisconsin, where prosecutors have lost almost twice as many cases as they won, charges were brought against
voters who filled out more than one registration form and felons seemingly unaware that they were barred from
voting.

One ex-convict was so unfamiliar with the rules that he provided his prison-issued identification card, stamped

“Offender,” when he registered just before voting.

A handful of convictions involved people who voted twice. More than 30 were linked to small vote-buying schemes
in which candidates generally in sheriff’s or judge’s races paid voters for their support.

A federal panel, the Election Assistance Commission, reported last year that the pervasiveness of fraud was
debatable. That conclusion played down findings of the consultants who said there was little evidence of it across the
country, according to a review of the original report by The New York Times that was reported on Wednesday.

Mistakes and lapses in enforcing voting and registration rules routinely occur in elections, allowing thousands of
ineligible voters to go to the polls. But the federal cases provide little evidence of widespread, organized fraud,
prosecutors and election law experts said.

“There was nothing that we uncovered that suggested some sort of concerted effort to tilt the election,” Richard G.
Frohling, an assistant United States attorney in Milwaukee, said.

Richard L. Hasen, an expert in election law at the Loyola Law School, agreed, saying: “If they found a single case of a
conspiracy to affect the outcome of a Congressional election or a statewide election, that would be significant. But
what we see is isolated, small-scale activities that often have not shown any kind of criminal intent.”

For some convicted people, the consequences have been significant. Kimberly Prude, 43, has been jailed in

Tof 5 8/24/2008 3:15 PM
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Milwaukee for more than a year after being convicted of voting while on probation, an offense that she attributes to
confusion over eligibility.

In Pakistan, Usman Ali is trying to rebuild his life after being deported from Florida, his legal home of more than a
decade, for improperly filling out a voter-registration card while renewing his driver’s license.

In Alaska, Rogelio Mejorada-Lopez, a Mexican who legally lives in the United States, may soon face a similar fate,
because he voted even though he was not eligible.

Republican politicians or party officials had criticized for failing to pursue cases.

The campaign has roiled the Justice Department in other ways, as career lawyers clashed with a political appointee
over protecting voters’ rights, and several specialists in election law were installed as top prosecutors.

Department officials defend their record. “The Department of Justice is not attempting to make a statement about
the scale of the problem,” a spokesman, Bryan Sierra, said. “But we are obligated to investigate allegations when they
come to our attention and prosecute when appropriate,”

Officials at the department say that the volume of complaints has not increased since 2002, but that it is pursuing
them more aggressively.

Previously, charges were generally brought just against conspiracies to corrupt the election process, not against
individual offenders, Craig Donsanto, head of the elections crimes branch, told a panel investigating voter fraud last

criminal charges against individuals.
Some of those cases have baffled federal judges.

“I find this whole prosecution mysterious,” Judge Diane P. Wood of the United States Court of Appeals for the
Seventh Circuit, in Chicago, said at a hearing in Ms. Prude’s case. “I don’t know whether the Eastern District of
Wisconsin goes after every felon who accidentally votes. 1t is not like she voted five times. She cast one vote.”

The Justice Department stand is backed by Republican Party and White House officials, including Karl Rove, the
president’s chief political adviser. The White House has acknowledged that he relayed Republican complaints to
President Bush and the Justice Department that some prosecutors were not attacking voter fraud vigorously. In
speeches, Mr. Rove often mentions fraud accusations and warns of tainted elections.

Voter fraud is a highly polarized issue, with Republicans asserting frequent abuses and Democrats contending that
the problem has been greatly exaggerated to promote voter identification laws that could inhibit the turnout by poor
voters.

The New Priority

The fraud rallying cry became a clamor in the Florida recount after the 2000 presidential election. Conservative
watchdog groups, already concerned that the so-called Motor Voter Law in 1993 had so eased voter registration that
it threatened the integrity of the election system, said thousands of fraudulent votes had been cast.

Similar accusations of compromised elections were voiced by Republican lawmakers elsewhere.

The call to arms reverberated in the Justice Department, where John Ashcroft, a former Missouri senator, was just

20f5 8/24/2008 3:15 PM
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starting as attorney general.

Combating voter fraud, Mr. Ashcroft announced, would be high on his agenda. But in taking up the fight, he
promised that he would also be vigilant in attacking discriminatory practices that made it harder for minorities to
vote.

“American voters should neither be disenfranchised nor defrauded,” he said at a news conference in March 2001.

Enlisted to help lead the effort was Hans A. von Spakovsky, a lawyer and Republican volunteer in the Florida
recount. As a Republican election official in Atlanta, Mr. Spakovsky had pushed for stricter voter identification laws.
Democrats say those laws disproportionately affect the poor because they often mandate government-issued photo
IDs or driver’s licenses that require fees.

At the Justice Department, Mr. Spakovsky helped oversee the voting rights unit. In 2003, when the Texas
the Justice Department for approval, the career staff members unanimously said it discriminated against
African-American and Latino voters.

Mr. Spakovsky overruled the staff, said Joseph Rich, a former lawyer in the office. Mr. Spakovsky did the same thing
when they recommended the rejection of a voter identification law in Georgia considered harmful to black voters.
Mr. Rich said. Federal courts later struck down the Georgia law and ruled that the boundaries of one district in the
Texas plan violated the Voting Rights Act.

Former lawyers in the office said Mr. Spakovsky’s decisions seemed to have a partisan flavor unlike those in previous
Republican and Democratic administrations. Mr. Spakovsky declined to comment.

“I understand you can never sweep politics completely away,” said Mark A. Posner, who had worked in the civil and
voting rights unit from 1980 until 2003, “But it was much more explicit, pronounced and consciously done in this
administration.”

At the same time, the department encouraged United States attorneys to bring charges in voter fraud cases, not a
priority in prior administrations. The prosecutors attended training seminars, were required to meet regularly with
state or local officials to identify possible cases and were expected to follow up accusations aggressively.

crackdown. In what would become a pattern, Republican officials and lawmakers in a number of states, including
Florida, New Mexico, Pennsylvania and Washington, made accusations of widespread abuse, often involving
thousands of votes.

In swing states, including Ohio and Wisconsin, party leaders conducted inquiries to find people who may have voted
improperly and prodded officials to act on their findings.

But the party officials and lawmakers were often disappointed. The accusations led to relatively few cases, and a
significant number resulted in acquittals.

The Path to Jail
One of those officials was Rick Graber, former chairman of the Wisconsin Republican Party.
“Itis a system that invites fraud,” Mr. Graber told reporters in August 2005 outside the house of a Milwaukeean he

said had voted twice. “It’s a system that needs to be fixed.”

3of 5 8/24/2008 3:15 PM
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Along with an effort to identify so-called double voters, the party had also performed a computer crosscheck of
voting records from 2004 with a list of felons, turning up several hundred possible violators. The assertions of fraud
were turned over to the United States attorney’s office for investigation.

Ms. Prude’s path to jail began after she attended a Democratic rally in Milwaukee featuring the Rev. Al Sharpton in
late 2004. Along with hundreds of others, she marched to City Hall and registered to vote. Soon after, she sent in an
absentee ballot.

Four years earlier, though, Ms. Prude had been convicted of trying to cash a counterfeit county government check
worth S1,254. She was placed on six years’ probation.

Ms. Prude said she believed that she was permitted to vote because she was not in jail or on parole, she testified in
court. Told by her probation officer that she could not vote, she said she immediately called City Hall to rescind her
vote, a step she was told was not necessary.

“I made a big mistake, like I said, and I truly apologize for it,” Ms. Prude said during her trial in 2005. That vote,
though, resulted in a felony conviction and sent her to jail for violating probation.

Of the hundreds of people initially suspected of violations in Milwaukee, 14 — most black, poor, Democratic and
first-time voters — ever faced federal charges. United States Attorney Steven M. Biskupic would say only that there
was insufficient evidence to bring other cases,

No residents of the house where Mr. Graber made his assertion were charged. Even the 14 proved frustrating for the
Justice Department. It won five cases in court.

The evidence that some felons knew they that could not vote consisted simply of a form outlining 20 or more rules
that they were given when put on probation and signs at local government offices, testimony shows.

The Wisconsin prosecutors lost every case on double voting. Cynthia C. Alicea, 25, was accused of multiple voting in
2004 because officials found two registration cards in her name. She and others were acquitted after explaining that
they had filed a second card and voted just once after a clerk said they had filled out the first card incorrectly.

In other states, some of those charged blamed confusion for their actions. Registration forms almost always require
a statement affirming citizenship.

Mr. Ali, 68, who had owned a jewelry store in Tallahassee, got into trouble after a clerk at the motor vehicles office
had him complete a registration form that he quickly filled out in line, unaware that it was reserved just for United
States citizens.

Even though he never voted, he was deported after living legally in this country for more than 10 years because of his
misdemeanor federal criminal conviction.

“We're foreigners here,” Mr. Ali said in a telephone interview from Lahore, Pakistan, where he lives with his
daughter and wife, both United States citizens.

In Alaska, Rogelio Mejorada-Lopez, who manages a gasoline station, had received a voter registration form in the
mail. Because he had applied for citizenship, he thought it was permissible to vote, his lawyer said. Now, he may be
deported to Mexico after 16 years in the United States. “What 1 want is for them to leave me alone,” he said in an
interview.

Federal prosecutors in Kansas and Missouri successfully prosecuted four people for multiple voting. Several claimed
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residency in each state and voted twice.

United States attorney’s offices in four other states did turn up instances of fraudulent voting in mostly rural areas.
They were in the hard-to-extinguish tradition of vote buying, where local politicians offered $5 to S100 for
individuals’ support.

Unease Over New Guidelines

Aside from those cases, nearly all the remaining 26 convictions from 2002 to and 2005 — the Justice Department
will not release details about 2006 cases except to say they had 30 more convictions— were won against individuals
acting independently, voter records and court documents show.

Previous guidelines had barred federal prosecutions of “isolated acts of individual wrongdoing” that were not part of
schemes to corrupt elections. In most cases, prosecutors also had to prove an intent to commit fraud, not just an
improper action.

That standard made some federal prosecutors uneasy about proceeding with charges, including David C. Iglesias,
who was the United States attorney in New Mexico, and John McKay, the United States attorney in Seattle,

Although both found instances of improper registration or voting, they declined to bring charges, drawing criti
from prominent Republicans in their states. In Mr. Iglesias’s case, the complaints went to Mr. Bush. Both
prosecutors were among those removed in December.

In the last year, the Justice Department has installed top prosecutors who may not be so reticent. In four states, the
department has named interim or permanent prosecutors who have worked on election cases at Justice Department
headquarters or for the Republican Party.

Bradley J. Schlozman has finished a year as interim United States attorney in Missouri, where he filed charges
against four people accused of creating fake registration forms for nonexistent people. The forms could likely never
be used in voting. The four worked for a left-leaning group, Acorn, and reportedly faked registration cards to justify
their wages. The cases were similar to one that Mr. Iglesias had declined to prosecute, saying he saw no intent to
influence the outcome of an election.

“The decision to file those indictments was reviewed by Washington,” a spokesman for Mr. Schlozman, Don
Ledford, said. “They gave us the go-ahead.”

Sabrina Pacifici and Barclay Walsh contributed research.
Correction: April 14, 2007

A front-page article on Thursday about the scant evidence of voter fraud that has been found since the Bush
administration began a crackdown five years ago misstated a court ruling on a 2003 Texas Congressional
redistricting law. While the Supreme Court ruled that the Texas Legislature violated the Voting Rights Act in
redrawing a southwestern Texas district, the court upheld the other parts of the plan. It did not strike down the law.

Copyright 2007 The New York Times Company.
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Ms. WASSERMAN SCHULTZ. Thank you.

Mr. Tanner, it is a privilege to be able to spend some time talk-
ing to you about this very important issue. You mentioned in your
opening remarks that the purpose of the voter purging effort from
your division was the result of a pursuit of voter fraud. And my col-
league, Mr. Franks, referenced the State of Florida and numbers,
something like 2,000 people who were listed as voting in both Flor-
ida and in another State. When the former Attorney General Gon-
zalez was here and we had an opportunity to question him about
voter fraud, pursuing voter fraud being a priority of the Depart-
ment of Justice and what a grave concern that was, he was unable
to produce any significant evidence of widespread voter fraud, par-
ticularly deliberate voter fraud.

And I will reference the Federal Election Assistance Commission
analysis that specifically said that despite the Department of Jus-
tice’s pursuit of voter fraud—and despite your testimony just now
that it is in the hundreds as far as convictions—only about 120
people have been charged and 86 convicted as of 2006 with voter
fraud. And most of those, number one, were Democrats; and, num-
ber two, were found to only have mistakenly filled out voter reg-
istration forms or misunderstood eligibility rules.

So my question is this: I would think and wholeheartedly support
that the pursuit of voter fraud, particularly deliberate voter fraud
designed to impact the elections, would be a worthy goal. But it
doesn’t appear that the Department’s pursuit of voter fraud has
turned up any evidence of that. Very little, in fact.

And my specific question is that at any time during your tenure
as chief, have you drawn up a list of voters that were thought to
be ineligible to vote or ought to be removed from the rolls as part
of your section 8 enforcement activity? And if so, in what States or
cases? And what methodology was used to created that list or lists?

The reason that I am asking you is that in 2000—and I am from
the State of Florida—our former Secretary of State and former col-
league here in the House, Katherine Harris, purged 100,000 voters
from our rolls in Florida who were eligible to vote. And so a wide-
spread effort on your part, on the part of your division to do that,
especially in light of the fact that there has been scant evidence of
both voter fraud and less than 100 convictions from your Depart-
ment, seems that this is an overzealous activity—that rather than
continue to focus on that, you should be pursuing the low-income
registration that you have completely abdicated your responsibility
to do, and that is part of your mandate under the law.

Mr. TANNER. I welcome the opportunity to address your question.
First, our section has nothing to do with voter fraud. The Criminal
Division of the Department of Justice prosecutes cases of voter
fraud. Our statutes are voter access cases.

Ms. WASSERMAN SCHULTZ. But what is the purpose—then if your
section has nothing to do with voter fraud, what is your Depart-
ment’s purpose in pursuing purging of voters from the rolls? What
is the reason for doing that?

Mr. TANNER. Under the National Voter Registration Act, passed
by the Congress and signed by the President, there are list mainte-
nance requirements that first of all——

Ms. WASSERMAN SCHULTZ. Right. I understand that.
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Mr. TANNER. Require notice before anyone is purged, and that
also require that persons who have died are no longer

Ms. WASSERMAN SCHULTZ. Let me just interrupt you a second,
because I want to make sure that rather than expounding, you are
answering my question specifically.

For example, I understand the purpose—the general purpose of
purging. But the priority that your division has made it is what
deeply concerns me, especially given the track record from my
home State.

In 2007 a lawsuit was dismissed from the Justice Department
that was filed against the Missouri Secretary of State, alleging that
her office failed to make a reasonable effort to remove ineligible
people from local voter registration rolls. It was dismissed because
the judge ruled that the government had provided no evidence of
fraud.

I don’t understand why it appears to be such an important pri-
ority since voter purging really seems to mostly just be an adminis-
trative function, and, in my lifetime, has always been treated as an
administrative function, but your division has elevated it to a mas-
sive priority. And you just testified that your division has no re-
sponsibility for pursuing voter fraud. So, why?

Mr. TANNER. Counties in Missouri were removing voters from the
active voter list without the notice required by the NVRA: they
were removing voters. Other counties were not removing voters,
and there was a county that had more voters on the rolls than they
had people.

Ms. WASSERMAN SCHULTZ. They purged 50,000 in 2002, and in
spite of that, you pressured them in 2005 to remove more, even
though they were likely being cautious about removing voters from
the rolls so that they could avoid the problems that they had had
3 years before.

Mr. TANNER. I think it is accurate to say that voters were being
removed in Missouri without notice to——

Ms. WASSERMAN SCHULTZ. And you were encouraging them in
2005 to remove more.

Mr. TANNER. We sued them to stop them from removing voters
without notice. That was a count in our lawsuit.

Ms. WASSERMAN ScHULTZ. Well, it was—the primary purpose of
your lawsuit was that Missouri was failing to make a reasonable
effort to remove ineligible people from local voter registration rolls,
and that was dismissed in April of 2007; isn’t that correct?

Mr. TANNER. The case was dismissed because the court deter-
mined that we had to sue each of the individual counties that was
removing voters without——

Ms. WASSERMAN SCHULTZ. But a component of your lawsuit was
that the office in Missouri had failed to make a reasonable effort
to remove ineligible people from local voter registration rolls, not
what you are representing here today as the primary purpose.

Mr. TANNER. There were two purposes——

Ms. WASSERMAN SCHULTZ. And you are conveniently choosing
only to talk about the one that was not related to pushing them,
pressuring them to remove ineligible voters from the rolls, even
though 3 years before they had made a mistake in removing 50,000
voters from the rolls. Isn’t that right?
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Mr. TANNER. I believe that the complaint which addresses both
issues speaks for itself. We would be happy to provide additional
documents to the Committee, but we are

Ms. WASSERMAN SCHULTZ. Thank you, Mr. Chairman. My time
has expired.

Mr. NADLER. Thank you. The gentleman from Minnesota is rec-
ognized for 5 minutes.

Mr. ELLiSON. Exactly what are you apologizing for?

Mr. TANNER. I hurt people.

Mr. ELLISON. How did you hurt them?

Mr. TANNER. The reactions of people to my statements, which
were very contrary to what I was tying to communicate.

Mr. ELLISON. So are you apologizing because of the reaction peo-
ple had to your statements?

Mr. TANNER. I caused that reaction—certainly not intentionally.
I made a clumsy statement.

Mr. ELLISON. So what was clumsy about what you said?

Mr. TANNER. I'm sorry?

Mr. ELLISON. What was clumsy about what you said?

Mr. TANNER. I believe—well, what I was thinking

Mr. ELLISON. No. What was clumsy about what you said?

Mr. TANNER. I was addressing a narrow issue of the statistics
needed to show a violation of Federal law in a very clumsy tone,
the tenor of my remarks.

Mr. ELLISON. So you are apologizing for your tone?

Mr. TANNER. I am apologizing that my tone caused this. I believe
that I am responsible

Mr. ELLISON. So the problem is the tone?

Mr. TANNER. I certainly had a bad tone and clumsiness to the
statement.

Mr. ELLISON. Is it true that minorities died so that the voter ID
laws just don’t affect older people of color the same way that they
do young people?

Mr. TANNER. I never ever meant to suggest——

Mr. ELLISON. I don’t know what you are apologizing for. You say
that you were right, but your tone was wrong. I don’t know what
you are saying you are sorry for. Could you please help me under-
stand; if you are claiming that you are statistically correct, why are
you apologizing? Are you trying to just carry favor?

Mr. TANNER. I am—I am not. I feel that if I make remarks that
people misinterpret——

Mr. ELLISON. So people misinterpreted what you said?

Mr. TANNER. I apologize for that.

Mr. ELLISON. Wait a minute. You said—I'm sorry. Did people
misinterpret what you said?

Mr. TANNER. I believe I said it in a way that did not commu-
nicate effectively.

Mr. ELLISON. “minorities don’t become elderly the way White
people do.” Is that true?

Mr. TANNER. I think that is clumsily stated.

Mr. ELLISON. Is it true?

Mr. TANNER. People age in the same way.

Mr. ELLiSON. Right. My dad is almost 80.

Mr. TANNER. Absolutely.




35

Mr. ELLISON. He is Black.

Mr. TANNER. I don’t mean to suggest there are not elderly people.

Mr. ELLISON. What does it matter—what difference does it make
whether the statistics—what does that matter to the individual
voter?

Mr. TANNER. It matters not at all to the individual voter.

Mr. ELLISON. So your statement was also irrelevant; is that true?

Mr. TANNER. The statement was addressing a specific assertion
related to law enforcement.

Mr. ELLISON. Basically your statement that minorities don’t be-
come elderly the way White people do has no relevance to whether
an individual voter ID bill should apply to minorities or seniors;
isn’t that right? It just doesn’t matter. So if it doesn’t matter, why
are you making the point?

Mr. TANNER. I was trying to address how I ran—the presump-
tions that I made.

Mr. ELLISON. Right. Presumptions.

Mr. TANNER. Presumptions that I made.

Mr. ELLISON. Presumptions, which is similar to the word “as-
sumptions,” which is similar to the concept of stereotype, right?

Mr. TANNER. I had assumed——

Mr. ELLISON. Let me ask you this. What is a poll tax?

Mr. TANNER. A poll tax is a requirement that someone purchase
or pay a tax solely for the purpose of voting.

Mr. ELLISON. Does the 24th amendment speak to poll taxes?

Mr. TANNER. It does.

Mr. ELLISON. What does it say about it?

Mr. TANNER. I do not have the text of the amendment in front
of me.

Mr. ELLISON. I didn’t ask you for the text. What does it say about
it?

Mr. TANNER. It bans poll taxes.

Mr. ELLISON. So a poll tax is a fee that is required for a voter
to pay before they can vote, right? Yes or no.

Mr. TANNER. Yes. That would—a poll tax would be such a fee.

Mr. ELLISON. What is the cost of getting an ID for a person who
doesn’t have one in, say, Georgia?

Mr. TANNER. The IDs are available without cost in Georgia.

Mr. ELLISON. Okay. So there is no cost to it. What about the in-
formation you need to get an ID?

Mr. TANNER. At the present time, there is no cost as I under-
stand it.

Mr. ELLISON. So Georgia IDs are free to all people; is that right?

Mr. TANNER. Georgia now has a free ID available in every county
to voters.

Mr. ELLISON. So you don’t have—so I can go into Georgia and
say I want an ID, and nobody is going to ask me to pay anything?

Mr. TANNER. I forget the precise things. But right, there is no
fee. And the case——

Mr. ELLISON. And this is in regard to—this is in regard to in-
come or anything? It is just free?

Mr. TANNER. At the present time, yes. Previously there had been
an indigency oath requirement.
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Mr. ELLISON. So the Secretary of State makes—the State of
Georgia just foots the bill on that?

Mr. TANNER. I don’t know about that.

Mr. ELLISON. What about in Indiana? Is it free there?

Mr. TANNER. I am not familiar with Indiana.

Mr. ELLISON. Last question. Arizona?

Mr. TANNER. I am not familiar with Arizona.

Mr. ELLISON. Maybe we will have a chance to come back.

Mr. NADLER. The time of the gentleman has expired. We have
votes coming up. I would like to recognize the gentleman from Vir-
ginia, Mr. Scott, for 5 minutes.

Mr. Scort. Thank you.

Mr. Tanner, I just have a couple of quick questions, beginning
with, under the Voting Rights Act that we passed last year, if you
have a majority/minority district, you cannot dismantle that to cre-
ate two districts in which the minority community cannot elect a
candidate of its choice. If they had been electing a candidate of
their choice in a majority/minority district, you can’t dismantle that
and create two districts where that is not the case; is that right?

Mr. TANNER. I believe that would be objectionable.

Mr. ScortT. If the district is not technically, arithmetically, a ma-
jority, but the minority county has routinely elected candidates of
its choice reliably and predictably, can you dismantle that district?
Is that district protected under the Voting Rights Act?

Mr. TANNER. I think that the 50 percent question currently is an
open question under the law.

Mr. ScorT. Would you preclear a district, 49 percent that had
been—where the African American community elected a candidate
of its choice, and the submission has two districts where the com-
munity cannot elect candidates of its choice; would you preclear
that?

Mr. TANNER. I do not believe that I would.

Mr. Scort. Okay. Now——

Mr. TANNER. I should stress that each of the submissions is de-
cided on its own facts and the law at that time.

Mr. ScorT. Well I'm asking you if it was submitted this after-
noon, would you preclear it?

Mr. TANNER. No.

Mr. Scott. If the minority community can’t elect a candidate of
its choice on its own, but is reliably a part of a coalition that does
elect the candidates and the coalition cannot elect candidates with-
out overwhelming support from the minority community, and that
submission dismantled that district, would you—it is called an in-
fluence or coalition district—would you preclear that?

Mr. TANNER. I think as we get into different issues about the
facts of a specific case and the reliability of coalitions is going to
affect the decision making. But the law clearly bans a retrogression
in minority voting districts.

Mr. ScoTT. And you would count a coalition district going to a
district where there is no influence as retrogression?

Mr. TANNER. I think a plan that reduces minority voting strength
is going to be objectionable.
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Mr. Scotrt. Okay. Now, do I understand that the voting rights
section of the Civil Rights Division is subject to an employment dis-
crimination—a pending employment discrimination complaint?

Mr. TANNER. I would be very happy to discuss personnel matters
with the Committee in an appropriate forum. Obviously there are
important privacy interests involved.

Mr. Scortrt. Is that a “yes™?

Mr. TANNER. It means that I would be very happy to discuss
such issues in an appropriate forum.

Mr. ScotT. Well, can you state whether or not partisan politics
was illegally involved in employment decisions that are subject to
those—that are the subject of those complaints—whether or not
partisan political considerations were illegally involved in employ-
ment decisions in your division?

Mr. TANNER. In the Voting Section, they have not been a factor
at all in my watch.

Mr. ScorT. Now, you have apologized for those bizarre remarks.
Following up from the comments from Mr. Ellison, after all is said
and done, is it your position that the voter ID laws do or do not
have disparate impact on African Americans?

Mr. TANNER. I think that each State and each law must be
looked at—and I have to keep an open mind on. In Georgia, the
facts showed the absence of discrimination, the Federal court found
an absence of racial discrimination, and the case has been dis-
missed.

Mr. ScOTT. The case was dismissed after they changed the law
after the first submission; is that right?

Mr. TANNER. The case was dismissed after that. But prior to
that, they found the absence of-

Mr. ScorT. Can you fail to preclear something without signoffs
from higher-ups?

Mr. TANNER. Yes. I have the authority to preclear voting changes
without signoff from anyone else.

Mr. ScoTT. Now as I understand it, the Georgia case, four of the
five members from the team recommended disapproval. Is that
right?

Mr. TANNER. I believe—I understand that there have been public
comments to that effect.

Mr. ScoTrT. Public comments say that Mr. Berman, Ms. Zabrisky,
Ms. Moss, Mr. Moore, all recommended “no.” And Mr. Rogers rec-
ommended “yes.” Is that right?

Mr. TANNER. I can only speak to the public comments.

Mr. ScotT. The public comments also say that Mr. Berman had
been working in the division for 28 years; Ms. Zabrisky, 5 to 6
years; Mr. Moore, 5 years; Ms. Moss, 3 years. Is that about right?

Mr. TANNER. I don’t know.

Mr. Scort. And—well, if you don’t deny it, then it—and Mr. Rog-
ers, how long had he been working for the division?

Mr. TANNER. A short period.

Mr. Scott. Three months?

Mr. TANNER. I don’t know the precise time.

Mr. ScoTT. I just have one further question, Mr. Chairman. And
that is, did you have an awards ceremony where everybody in your
division but two received an award?
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Mr. TANNER. No.

Mr. ScorT. Have virtually all—did Mr. Rogers receive an award,
an on-the-spot award?

Mr. TANNER. I have heard that.

Mr. ScoTT. And were the other people who disagreed with the
Georgia decision reprimanded?

Mr. TANNER. No.

Mr. Scort. Thank you, Mr. Chairman.

Mr. NADLER. Thank you. We have to go vote now. I want to
thank Mr. Tanner for his testimony. We have three votes. We will
come back probably in about 15 minutes. Since we have another
Committee following this, I urge everyone on the Subcommittee to
return. As soon as we get to the last vote on the floor, we’ll hear
the second panel. Thank you.

The Committee stands in recess.

[Recess.]

Mr. NADLER. I thank the Members for returning, those who have.
The hearing of the Subcommittee will resume. And we will begin
by my introducing the Members of the second panel.

First is Laughlin McDonald. Since 1972, Laughlin McDonald has
directed the Voting Rights Project with the American Civil Lib-
erties Union in Atlanta, Georgia. Before that he taught at the Uni-
versity of North Carolina Law School and practiced law, special-
izing in voting rights and discrimination cases. He has argued
cases before the U.S. Supreme Court, testified frequently before
Congress, including this Subcommittee, and written for scholarly
and popular publications on civil liberties issues. His most recent
book is A Voting Rights Odyssey: Black Enfranchisement in Geor-
gia.

Toby Moore, Dr. Moore, served as a political geographer and re-
districting expert for the Voting Section of the Civil Rights Division
of the Department of Justice from 2000 to 2006. In that position
Dr. Moore analyzed local and State voting systems under the Vot-
ing Rights Act and other legislation and supported the Department
litigation efforts. He also monitored the conduct of elections and ne-
gotiated redistricting agreements, winning three Department of
Justice merit awards for his work. Following his government serv-
ice, Dr. Moore served as project manager at the Center for Democ-
racy and Election Management, developing a reform agenda for the
Commission on Federal Election Reform, chaired by President
Carter and former Secretary of State James Baker. He is the au-
thor of numerous scholarly papers and presentations on voting and
elections issues.

Bob Driscoll is a partner of the Washington, D.C. office of Alston
and Bird, with a diverse practice, focusing on, among other things,
civil rights matters, including assisting with a preclearance of a
State redistricting plan under section 5 of the Voting Rights Act.
From 2001 to 2003, Mr. Driscoll served as Deputy Assistant Attor-
ney General and Chief of Staff for the Civil Rights Division of the
United States Department of Justice. In addition, Mr. Driscoll
served as Commissioner of the Brown v. Board of Education 50th
Anniversary Commission, a commission created by statute to com-
memorate that landmark decision.
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Julie Fernandes is a senior policy analyst and senior counsel at
the Leadership Conference of Civil Rights, the Nation’s oldest, larg-
est, and most diverse civil and human rights coalition. As Members
of this Committee will no doubt recall that in 2006, Ms. Fernandes
was active in the civil rights community’s successful effort in sup-
port of the reauthorization of the Voting Rights Act of 1965.

Before joining the leadership conference Ms. Fernandes served as
a trial attorney general in the Civil Rights Division of the Depart-
ment of Justice and was counsel to Assistant Attorney General For
Civil Rights, Bill Lann Lee.

Mr. NADLER. As a reminder, your written statements will be
made part of the record in its entirety. I would ask that you now
summarize your testimony in 5 minutes or less. To help you stay
within that time, there is a timing light at your table. When the
1-minute light remains, the light will switch from green to yellow,
and then red when the 5 minutes are up.

Before we begin, it’s customary for the Committee to swear in its
witnesses. If you could please stand and raise your right hand to
take the oath.

[Witnesses sworn.]

Mr. NADLER. Thank you. Let the record reflect that each of the
witnesses answered in the affirmative. You may be seated.

Mr. McDonald with—I don’t know why it’s in this order. It’s not
the order you see it in. But, Mr. McDonald, you may begin.

TESTIMONY OF LAUGHLIN McDONALD, DIRECTOR, VOTING
RIGHTS PROJECT, SOUTHERN REGIONAL OFFICE, AMER-
ICAN CIVIL LIBERTIES UNION (ACLU)

Mr. McDONALD. Mr. Chairman, Members of the Committee.

Mr. NADLER. Can you use your mike, please?

Mr. McDONALD. Is it on?

Mr. NADLER. Now it is.

Mr. McDoNALD. As we know, the Voting Section of the Depart-
ment of Justice has a major role in protecting and enforcing voting
rights. One of its most important duties is conducting administra-
tive review of voting changes in jurisdictions governed by section
5 of the Voting Rights Act. But, unfortunately, recent revelations
of partisan bias in its decision making seriously undermine the sec-
tion’s enforcement of section 5. Partisan bias breeds a lack of con-
fidence and trust in the section. Indeed, it creates a lack of con-
fidence in section 5 itself. It’s a signal that partisanship may trump
racial fairness and thus increase the likelihood that minorities will
be manipulated to advance partisan goals. And it also shifts the
burden of proof and enforcing voting rights to those who have been
the victims of discrimination in contravention of the intent of Con-
gress in passing the original Voting Rights Act of 1965.

And one recent example of partisan bias affecting Voting Section
decision making is the preclearance of Georgia’s photo ID law. In
2005 the legislature, in a vote that was sharply divided on both ra-
cial and partisan lines, passed a bill that required a person voting
at the polls to present one of six specified forms of government-
issued photo ID. Those who didn’t have one would have to purchase
one at the cost of $10. That was later raised to $20. The stated pur-
pose of the bill was to prevent, quote, voter fraud, end quote. But
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not only was there no evidence whatever of fraudulent in-person
voting, but there were already sufficient criminal statutes on the
books that could deal with the problem, which was not in fact a
problem.

The photo ID requirement would also have an adverse impact
upon minorities, the elderly, the disabled and the poor. Cathy Cox,
the former Secretary of State, has found that nearly 700,000 Geor-
gians who were registered to vote lacked a driver’s license, which
is the most commonly available form of photo ID. She also has
found that voters who lacked photo ID were disproportionately el-
derly and minority.

Today in 2007, the State’s own figures show that 50 percent of
those on the voter registration list who do not have a driver’s li-
cense or Department of Drivers Services photo identification are
African Americans. There are 22 counties that held special elec-
tions in 2007, and 58 percent of those on the voter registration list
who did not have a driver’s license or identification were Black.
Aside from its impact, there’s also evidence that the photo ID law
had been enacted with a discriminatory purpose.

Representative Sue Burmeister from Augusta, a chief sponsor of
the bill, told staff members in the Voting Section that if Black peo-
ple in her district, quote, are not paid to vote, they don’t go to the
polls, end quote. And if fewer Blacks voted as a result of the photo
ID requirement, it, quote, will only be because there is less oppor-
tunity for fraud.

The Department of Justice approved Georgia’s photo ID bill de-
spite the near unanimous recommendation of the career staff to ob-
ject. And according to newspaper accounts, one of those who played
a central role in overriding the recommendation of the career staff
was Hans von Spakovsky, a Bush appointee and counsel to the As-
sistant Attorney General for Civil Rights. The staff recommenda-
tion was not only overridden, but the leadership of the Voting Sec-
tion instituted a new rule prohibiting the career staff from making
recommendations in the future whether or not to object to proposed
voting changes. This was a reversal of long standing section policy
and has the effect of marginalizing the career staff with their expe-
rience and expertise in administering section 5. And also, unfortu-
nately, it would be easier now to make partisan-driven decisions by
not having to override the recommendations of the staff.

Not just the newspaper articles have made such reports but Jo-
seph Rich, who served as chief of the Voting Section from 1999 to
2005, described the failure to object to the Georgia photo ID bill as
quote, the brazen insertion of partisan politics into the decision
making under section 5, end quote. And Rich’s comments were
echoed by Bob Kingle, a lawyer who spent 20 years in the Civil
Rights Division and served as Deputy Chief of the Voting Section.

Notably in 1994, Deval Patrick, the then-Assistant Attorney Gen-
eral in the Civil Rights Division, objected to a similar photo ID re-
quirement from Louisiana. He concluded the State failed to carry
its burden of proof, that the change would not have a retrogressive
impact upon minority voters.

And let me just conclude by saying that the Department of Jus-
tice’s preclearance of Georgia’s photo ID law and its continuing
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support of that decision undermine seriously the effective enforce-
ment of the Voting Rights Act.

Mr. NADLER. Are you finished?

Mr. McDONALD. I’'m finished Mr. Chair.

Mr. NADLER. I thank the gentleman.

[The prepared statement of Mr. McDonald follows:]

PREPARED STATEMENT OF LAUGHLIN MCDONALD

Mr. Chairman and members of the committee, thank you for inviting me to testify
about the Voting Section of the Civil Rights Division of the Department of Justice.
I would like to focus my remarks primarily on the role of the Voting Section in en-
forcing the special preclearance provisions of Section 5 of the Voting Rights Act.

To put my remarks in context, I have been the director of the ACLU’s Voting
Rights Project since 1972. As part of our work, we have brought litigation to enforce
equal voting rights on behalf of racial and language minorities. During the recent
hearings on extension and amendment of the Voting Rights Act, we submitted a re-
port to Congress of the more than 290 voting cases we had been involved in since
the last extension of Section 5 in 1982.1 That report, along with substantial other
evidence before Congress, documented that discrimination in voting is not a thing
of the past but a continuing problem.

The Voting Rights Project has had direct contact with the Voting Section over the
years involving Section 5 submissions. We have also participated with the Voting
Section in vote dilution litigation brought under Section 2 of the Voting Rights Act,
most recently in Charleston, South Carolina, on behalf of African Americans, and
Blaine County, Montana, on behalf of American Indians.2 I have gotten to know
many of the staff members of the Voting Section and have great respect for them
and the work they have done. But unfortunately, recent revelations of partisan bias
in the decision making of the Voting Section seriously undermine voting rights en-
forcement in this country.

The Voting Section has a unique and major role in protecting voting rights. Aside
from conducting administrative review of voting changes in jurisdictions covered by
Section 5, it enforces the requirement that certain jurisdictions provide bilingual
material and other assistance in voting to language minorities. It certifies jurisdic-
tions for the assignment of federal observers to monitor elections. It undertakes in-
vestigations and litigation throughout the United States. It has the largest staff and
resources of any entity in the country committed to protecting voting rights. It en-
forces the National Voter Registration Act, the Help American Vote Act, and the
Uniformed and Overseas Citizens Absentee Voting Act. And, it defends against chal-
lenges to the constitutionality of the various voting rights laws enacted by Congress.

The revelations of partisan bias in the Voting Section’s decision making, however,
breed a lack of confidence and trust in the section. Partisan bias undermines the
section’s effectiveness. It calls into question the section’s decisions about what to in-
vestigate and what kind of cases to bring. It calls into question the section’s deci-
sions about where and why to assign federal observers. It creates a lack of con-
fidence in Section 5 itself and the other special provisions of the Voting Rights Act.
It is a clear signal that partisanship can trump racial fairness, and thus increases
the likelihood that minorities will be manipulated to advance partisan goals. It also
shifts the burden of enforcing voting rights upon those who have been the victims
of discrimination and who have the least resources to remedy it.

Congressional oversight is critical to restoring public trust and confidence in the
Voting Section of the Department of Justice, and insuring that the nations’s voting
laws are fairly and adequately enforced.

One recent example of partisan bias infecting Voting Section decision making is
the preclearance of Georgia’s photo ID law. In 2005, the Georgia legislature, in a
vote sharply divided on racial and partisan lines, passed a new voter identification
bill which had the dubious distinction of being one of the most restrictive in the
United States. To vote in person—but not by absentee ballot—a voter would have
to present one of six specified forms of government issued photo ID.3 Those without

1The Case for Extending and Amending the Voting Rights Act: Voting Rights Litigation,
1982-2006 (ACLU; March 2006).

2United States v. Charleston County and Moultrie v. Charleston County Council, 365 F.3d
341 (4th Cir. 2004); United States v. Blaine County, Montana, 363 F.3d 897 (9th Cir. 2004).

31.e., a Georgia driver’s license, a Georgia ID card, a U.S. passport, a government employee
ID card, a military ID, or a tribal ID. O.C.G.A. §21-2-417.
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such an ID would have to purchase one at a cost of $10 (later raised to $20). The
stated purpose of the bill was to prevent “voter fraud,”# but not only were there
laws already on the books that made voter fraud a crime, there was no evidence
of fraudulent in-person voting to justify the stringent photo ID requirement.

The new requirement would also have an undeniable adverse impact upon minori-
ties, the elderly, the disabled, and the poor.

The League of Women Voters and the American Association of Retired Persons
estimated that 152,664 people over the age of 60 who voted in the 2004 presidential
election did not have a Georgia driver’s license and were unlikely to have other
photo ID.5 Governor Sonny Perdue himself estimated that approximately 300,000
voting age Georgians did not have a driver’s license or state issued ID card.® It was
subsequently shown that 300,000 registered voters lacked a driver’s license or state
issued photo ID.7 Getting a photo ID would not only burden those individuals, but
would place a special burden on those living in retirement communities, assisted liv-
ing facilities, and in rural areas. The problem was exacerbated further by the fact
that while the state has 159 counties, there were only 56 Department of Motor Vehi-
cle offices that issued drivers licenses or photo IDs, none of which were located in
the City of Atlanta.8

According to the 2000 census, blacks in Georgia were nearly five times more likely
not to have access to a motor vehicle than whites, and would thus be less likely to
have a driver’s license or access to transportation to purchase a photo ID. The dis-
proportionate impact of the photo ID bill on African American voters was clear, but
that was apparently the reason some white legislators supported the measure. Rep-
resentative Sue Burmeister (R-Augusta), a sponsor of the photo ID bill, advised offi-
cials in the Voting Section of the Department of Justice that “if there are fewer
black voters because of this bill, it will only be because there is less opportunity for
fraud. She said that when black voters in her black precincts are not paid to vote,
they do not go to the polls.”® Burmeister was later quoted to the same effect in a
local newspaper, that if black people in her district “are not paid to vote, they don’t
go to the polls,” and if fewer blacks voted as a result of the photo ID bill it would
only be because it ended voter fraud.1©

Black members of the legislature were strongly opposed to the photo ID bill. Dur-
ing the legislative debate Senator Emmanuel Jones (D-Decatur) wore shackles to
the well of the Senate, and Representative Alisha Thomas Morgan (D-Austell)
brought shackles to the well of the House in protest over the bill’s potential to sup-
press the black vote.11

Secretary of State Cathy Cox wrote to Governor Perdue on April 8, 2005, and
urged him not to sign the photo ID bill into law. “I cannot recall one documented
case of voter fraud during my tenure as Secretary of State or Assistant Secretary
of State that specifically related to the impersonation of a registered voter at voting
polls,” she said. In her judgment the bill “creates a very significant obstacle to vot-
ing on the part of hundreds of thousands of Georgians, including the poor, the in-
firm and the elderly who do not have drivers licenses because they are either too
poor to own a car, are unable to drive [a] car, or have no need to drive a car.” She
described the justification for the bill as a measure to combat voter fraud as “a pre-
text.” 12 Despite his acknowledgment that hundreds of thousands of Georgians did
not have a drivers license or ID card, Perdue signed the photo ID bill into law.

A recent study by Prof. Lorraine C. Minnite of Department of Justice records
shows that between 2002 and 2005, only 24 people nationwide were convicted or
pleaded guilty to federal charges of illegal voting. This number includes 19 people
who were ineligible to vote, five who were under supervision for felony convictions,
14 who were not U.S. citizens, and five who voted twice in the same election. The
report further found that the available state-level evidence of voter fraud, while not
definitive, “is also negligible.” Prof. Minnite concluded that “[t]he claim that voter
fraud threatens the integrity of American elections is itself a fraud.” 13

4Common Cause v. Billups, 406 F.Supp.2d 1326, 1361 (N.D. Ga. 2005).

51d. at 1334.

6 Department of Justice, Voting Section, Section 5 Recommendation: August 25, 2005, p. 20.

7“Lawyers: State misinforms voters,” Athens Banner-Herald, October 17, 2006.

8S(flection 5 Recommendation: August 25, 2005, p. 10.

°1d., p. 6.

10“Georgia voter ID memo stirs tension,” The Oxford Press, November 18, 2005.

114D Bill Could Make Georgia Unique in Turn Away Voters,” The Macon Telegraph, March
19, 2005; “Firebrand ‘Standing Up”: Legislator Makes no Apologies for her Convictions,” The At-
lanta Journal-Constitution, March 24, 2005.

12 Common Cause, 406 F.Supp.2d at 1333-34.

13 Lorraine C. Minnite, The Politics of Voter Fraud (Washington, D.C.; Project Vote, 2007), 5,
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The New York Times similarly reported that five years after the current adminis-
tration launched a Ballot Access and Voting Integrity Initiative in 2002, it had
turned up virtually no evidence of any organized effort to skew or corrupt federal
elections.!4* While there were a few instances of individual wrongdoing, most were
the result of confusion about eligibility to vote. And most of those charged were
Democrats.

The United States Elections Assistance Commission (EAC) issued a report in De-
cember 2006, in which it also concluded that many of the allegations of voter fraud
made in reports and books it analyzed “were not substantiated,” even though they
were often cited as evidence of fraud. Overall, the report found “impersonation of
voters is probably the least frequent type of fraud because it is the most likely type
of fraud to be discovered, there are stiff penalties associated with this type of fraud,
and it is an inefficient method of influencing an election.” 15

Georgia submitted its new photo ID bill for preclearance under Section 5 of the
Voting Rights Act,6 and the Department of Justice approved it on August 26, 2005,
despite the near unanimous recommendation by the career staff (4 out of 5) to ob-
ject. The recommendation concluded that “the state has failed to meet its burden
of proof to demonstrate that [the photo ID bill] does not have the effect of
retrogressing minority voting strength.” 17

One of those who played a central role in overriding the recommendation of the
career staff was Hans von Spakovsky, a Bush appointee and counsel to the Assist-
ant Attorney General for Civil Rights.18 According to The Washington Post, “[clareer
Justice Department lawyers involved in a Georgia case said von Spakovsky pushed
strongly for approval of a state program requiring voters to have photo identifica-
tion,” and that the recommendation of staff lawyers to object to the state’s submis-
sion “was overruled by von Spakovsky and other senior officials in the Civil Rights
Division.” 19

While employed in the Voting Section, Von Spakovsky had previously written an
article for the Texas Review of Law & Politics, using the pseudonym “Publius,” in
which he strongly endorsed photo ID requirements. He scoffed at the critics of photo
IDs and dismissed the evidence of discriminatory impact against minority groups,
such as African-Americans, as “merely anecdotal” and “unsubstantiated.” One of his
recommendations was to “require all voters to present photo identification at their
precinct polling locations.”2° There does not appear to be a benign explanation for
von Spakovsky’s anonymity. Instead, it seems designed to prevent the public and
those with business before the Voting Section from knowing the views of one of the
senior officials involved in the preclearance process

Not only was there evidence that the Georgia photo ID bill had been enacted with
a discriminatory purpose, i.e., to suppress the minority vote, but its effect would
clearly be retrogressive within the settled meaning of Section 5.21 In any event, the
career staff’s entirely defensible conclusion that the state had failed to carry its bur-
den of showing the absence of a discriminatory effect was overridden.

The staff recommendation was not only overridden, but the leadership of the Vot-
ing Section instituted a new rule prohibiting the career staff from making rec-
ommendations in the future whether or not to object to proposed voting changes.22
This was a reversal of long standing section policy and marginalized the career staff
with its experience and expertise in administering Section 5. But it would obviously
be easier to make partisan driven decisions by not having to override the rec-
ommendations of the career staff.

Notably, in 1994 Deval L. Patrick, the then Assistant Attorney General in the
Civil Rights Division, objected to a photo ID requirement from Louisiana essentially
identical to the one from Georgia. Based upon evidence that “black persons are four
to five times less likely than white persons in the state to possess a driver’s license

14“In 5-Year Effort, Scant Evidence of Voter Fraud,” The New York Times, April 12, 2007.

15United States Elections Assistance Commission, Election Crimes: An initial Review and
Recommendations for Future Study (Washington, D.C.; December 2006), 9, 16.

1642 U.S.C. §1973c.

17 Section 5 Recommendation: August 25, 2005, p. 20.

18“Official’s Article on Voting Law Spurs Outcry,” The Washington Post, April 13, 2005.

19 “Bush Plcks Controversial Nominees for FEC,” The Washington Post December 17, 2005.

20 Publius, “Securing the Integrity of American Elections: The Need for Change 9 Texas Re-
view of Law & Politics 278, 289-300 (2005).

21 A voting change has a discriminatory effect under Section 5 if it makes minorities worse
off than under the preexisting rule or practice. Beer v. United States, 425 U.S. 130, 141 (1976).

22“Staff Opinions Banned in Voting Rights Cases,” The Washington Post, December 10, 2005.
See also Joseph D. Rich, Mark Posner and Robert Kengle, “The Voting Section,” in The Erosion
of Rights: Declining Civil Rights Enforcement under the Bush Administration, ed. William L.
Taylor, et al. (Wash., D.C.; Citizens’ Commission on Civil Rights, 2007), 38.
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or other picture identification card,” Patrick concluded the state failed to carry its
burden2 3f)f proof that the change would not have retrogressive impact upon minority
voters.

Shortly before DOJ precleared the Georgia photo ID bill, the legislature passed
a new law increasing the fee for a five year photo ID card to $20, and a ten years
card to $35.24 On September 2, 2005, the ACLU wrote a letter to John Tanner, the
Chief of the Voting Section, noting that the fee increase imposed yet an additional
and disparate burden upon racial and language minorities, and warranted a recon-
sideration of the preclerance decision. The ACLU also pointed out that the changes
were being implemented absent compliance with Section 5 and their further use
should be enjoined.25 Tanner declined to take any action and, despite the obvious
impact the new law would have on minority voting rights, said in response that the
amount a state charged for a drivers license was not “a change affecting voting
within the meaning of [Section 5].”26 Such logic was explicitly rejected by the Su-
preme Court in its 1966 decision invalidating Virginia’s poll tax for state elections.
The Court acknowledged a state could charge a fee for drivers and other kinds of
licenses, but rejected the argument that payment of any fee for voting was constitu-
tional.2? The increase in the fee for a document required by the state to vote was
in fact a change affecting voting.

Joseph Rich, who served as Chief of the Voting Section from 1999-2005, in testi-
mony before a congressional committee described the failure to object to the Georgia
photo ID bill as “the brazen insertion of partisan politics into the decision-making
under Section 5.”28 Rich’s comments were echoed by Bob Kengle, a lawyer who
spent twenty years in the Civil Rights Division and served as Deputy Chief of the
Voting Section. He left the section in 2005, he said, after reaching a “personal
breaking point” precipitated by “institutional sabotage . . . from political ap-
pointees,” “partisan favoritism,” and the Administration’s “notorious” Georgia Sec-
tion 5 decision and its pursuit of “chimerical suspicions of vote fraud.”2°

The Voting Section has failed to object to other discriminatory voting changes, in-
cluding 2001 legislative redistricting in South Dakota. The boundaries of District 27
that included Shannon and Todd Counties, which are covered by Section 5, were
only slightly altered, but the demographic composition of the district was substan-
tially changed. American Indians were 87% of the population of District 27 under
the 1991 plan, and the district was one of the most underpopulated in the state.
Under the 2001 plan, Indians were 90% of the population, while the district was
one of the most overpopulated in the state. The new plan was more than arguably
retrogressive within the meaning of Section 5 because it “packed,” or over-con-
centrated, Indians compared to the pre-existing plan. Packing is one of the recog-
nized methods of diluting minority voting strength.30 The Department of Justice,
however, precleared the new plan under Section 5. Tribal members subsequently
challenged the plan under Section 2 and the court, making detailed and lengthy
findings of past and continuing discrimination against Indians, invalidated it as di-
luting Indian voting strength.31

A challenge to the Georgia photo ID law was filed by a coalition of groups, the
response to which underscored how sharply polarizing the new law was. Former
President Jimmy Carter called the law a “disgrace to democracy,” and said “it is
highly discriminatory and, in my personal experience, directly designed to deprive
older people, African-Americans and poor people of a right to vote.” House Speaker
Glenn Richardson (R-Hiram), however, called the lawsuit “ludicrous” and an exam-
ple of “liberal special interests using unconscionable scare tactics to frighten Georgia
voters.” 32

On October 18, 2005, the federal court preliminarily enjoined use of the photo ID
law on the grounds that it was in the nature of a poll tax, as well as a likely viola-
tion of the equal protection clause of the Fourteenth Amendment. The court ex-

23 Deval L. Patrick, Assistant Attorney General, to Sheri Marcus Morris, Assistant Attorney
General, November 21, 1994.

240.C.G.A. §40-5-103(a).

25 Laughlin McDonald, ACLU Southern Regional Office, to John Tanner, Chief, Voting Sec-
tion, September 2, 2005.

26 John Tanner, Chief, Voting Section, to Laughlin McDonald, ACLU Southern regional Office,
October 11, 2005.

27Harper v. Virginia State Bd. Of Elections, 383 U.S. 663, 668 (1966).

28 Testimony of Joseph D. Rich, Oversight Hearing of the Civil Rights Division, House Judici-
ary Subcommittee on the Constitution, Civil Rights and Civil Liberties, March 22, 2007.

29 Bob Kengle, “Why I Left the Civil Rights Division.”

30Voinovich v. Quilter, 507 U.S. 146, 153-54 (1993).

31 Bone Shirt v. Hazeltine, 336 F.Supp.2d 976, 987-1017 (D. S.D. 2004).

32“Suit slams voter ID law,” The Atlanta Journal-Constitution, September 20, 2005.
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pressly found the law “is most likely to prevent Georgia’s elderly, poor, and African-
American voters from voting.” 33

The court also noted that the Virginia poll tax invalidated by the Supreme Court
was $1.50, while the fee for a photo ID for voting in Georgia was $20. The fee could
be waived if a voter signed an affidavit that he or she was indigent and could not
pay the $20, but the court concluded the waiver “does not reduce the burden that
the Photo ID requirement imposes on the right to vote.” 34

A recent survey sponsored by the Brennan Center for Justice at the NYU School
of Law concluded that 25% of African-American citizens of voting age have no cur-
rent government issued photo ID, compared to 8% of white citizens of voting age.35
Based on the 2000 census, this amounts to more than 5.5 million African American
adult citizens without photo ID. The effect of photo ID laws in suppressing black—
and thus Democratic—political participation is apparent. The survey also shows
that the elderly and the poor are similarly adversely affected by photo ID require-
ments.

Cathy Cox released a report in June 2006, based on a comparison of the state’s
files of registered voters and persons issued valid driver’s licenses. The study found
nearly 700,000 Georgians who were registered to vote lacked a drivers license, the
most commonly available form of photo ID for in-person voting. The study, Cox said,
“provides powerful new evidence that supports the objections I've raised against the
photo ID requirement from the outset—that huge numbers of Georgians are in jeop-
ardy of being shut out of the voting process and having their voices silenced.”3¢ Cox
issued another press release on June 23, 2006, that the voters who lacked a photo
ID were disproportionately elderly and minority.37

Despite its grant of a preliminary injunction, the district court ultimately dis-
missed the complaint in the Georgia case concluding none of the plaintiffs had
standing, the state was not required to document “in-person voter fraud exist[s] in
Georgia,” the burden the law imposed on voters was not “significant,” and the photo
ID requirement was “rationally related” to a legitimate state interest.3® The plain-
tiffs have filed a notice of appeal.

John Tanner, in recent remarks before the National Latino Congreso in Los Ange-
les, defended the preclearance of Georgia’s photo ID law by claiming in “Georgia,
the fact was and the court found that it was not racially discriminatory. That was
the finding of the initial court.”3° The court, however, made no such finding. It did
not reach the merits of plaintiffs’ claim that the law violated the racial fairness pro-
visions of Section 2 of the Voting Rights Act, but instead said it “reserves a final
ruling on the merits of that claim for a later date.”40 Even in its final opinion on
tllle merits, the court did not rule on the plaintiffs’ Section 2 race discrimination
claim.

Tanner also claimed “the minorities in Georgia statistically, slightly, were more
likely to have ID” than whites.4! Again, he was wrong. He was apparently relying
on figures compiled by the Georgia Department of Driver Services (DDS), which
were recited in an October 7, 2005, letter from William E. Moschella, Assistant At-
torney General, to Sen. Christopher S. Bond, responding to questions about the de-
partment’s preclearance of the Georgia photo ID law. According to Moschella, “DDS
has racial data on nearly 60 percent of its license and identification holders. Of
those individuals, 28 percent are African-American, a percentage slightly higher
than the African-American percentage of the voting age population in the Georgia.”
Those numbers, however, say nothing about those who did not possess a DDS li-
cense or identification, nor the 40% of those on the DDS list who were not racially
identified.

But more to the point, Tanner failed to note that the Georgia Secretary of State
compared the state voter registration list with the DDS list and concluded that
49.75% of those on the voter registration list who did not have a DDS license or
identification were black. In the 22 counties holding special elections in 2007,
57.92% of those on the voter registration list who did not have a DDS license or

33 Common Cause, 406 F.Supp.2d at 1365.

34 Common Cause, 406 F.Supp.2d at 1364.

35 Citizens without Proof: A Survey of Americans’ Possession of Documentary Proof of Citizen-
ship and Photo Identification, Brennan Center for Justice at NYU School of Law, November
2006.

36 News Release from Cathy Cox, June 19, 2006.

37 Common Cause/Georgia v. Billups, 504 F.Supp.2d 1333, 1361 (N.D. Ga. 2007).

381d. at 1377, 1381.

39 TPMmuckraker.com, “DoJ Vote Chief Argues Voter ID Laws Discriminate against Whites,”
October 9, 2007.

40 Common Cause, 406 F.Supp.2d at 1375.

41“Dod Vote Chief Argues Voter ID Laws Discriminate against Whites.”
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identification were black.42 The state’s own figures thus show black voters are dis-
proportionately affected by the photo ID requirement.

Other states have also adopted photo ID requirements for in person voting. Indi-
ana adopted such a law in 2005, which requires persons voting in person to present
a valid photo ID issued by the United States or the State of Indiana. The law was
challenged in federal court but was upheld by the district court. In a divided opin-
ion, the Court of Appeals for the Seventh Circuit affirmed.43 Judge Evans, however,
in a dissenting opinion, said “the Indiana voter photo ID law is a not-too-thinly-
veiled attempt to discourage election-day turnout by certain folks believed to skew
Democratic.” 44 The majority opinion also acknowledged there is “[n]Jo doubt most
people who do not have photo ID are low on the economic ladder and thus, if they
do vote, are more likely to vote for Democratic than Republican candidates,” and
that “the new law injures the Democratic Party.” 45

As Judge Evans further pointed out, the Indiana “law will make it significantly
more difficult for some eligible voters . . . to vote—and this group is mostly com-
prised of people who are poor, elderly, minorities, disabled, or some combination
thereof.” 46 The majority opinion also conceded “the Indiana law will deter some peo-
ple from voting.” 47 Thus, the challenged law has the effect, and according to Judge
Evans “a not-too-thinly-veiled” purpose, of discouraging voting by those believed to
vote Democratic, and it will make it significantly more difficult for some voters, in-
cluding racial minorities, to vote on election day.

The stated rationale for the Indiana law, as was the case in Georgia, was “to re-
duce voting fraud.”4® But it was conceded by the state, and found by the lower
court, that no one in the history of Indiana had ever been charged, much less con-
victed, of the crime of fraudulent in-person voting.49

The plaintiffs filed a petition for a writ of certiorari in the Indiana case, which
was granted. Oral arguments will likely be heard next year. In the meantime, the
parties in the Georgia photo ID case have requested the Eleventh Circuit to stay
the appeal pending a final decision by the Supreme Court.

Unfortunately, the history of voting in the United States is replete with other ex-
amples, similar to the photo ID laws in Georgia and Indiana, of efforts to
disfranchise voters for partisan and racial reasons. And many of them have also
masqueraded as attempts to prevent voter fraud, insure the integrity of the electoral
process, or advance a reasonable state interest.

Edward McCrady, a legislator and historian from Charleston, South Carolina, was
the author of a number of stringent restrictions on voting adopted by the state legis-
lature in 1882, including the infamous Eight Box Law which imposed the functional
equivalent of a literacy test for voting.50 Eight separate ballot boxes, appropriately
labeled, were provided for local, state, and national offices. In order to cast a valid
ballot, each voter had to read the labels and put the ballot in the proper box. Al-
though the McCrady laws were understood to be a legally acceptable way to dilute
the black and Republican vote, McCrady touted them as good government election
reform. He published a pamphlet the year before in which he urged a return to the
limited franchise concept of the eighteenth century. “Raise the standard of citizen-
ship,” he wrote, “raise the qualifications of voters. But, raise them equally. If we
are the superior race we claim to be, we, surely, need not fear the test.” 5! Governor
John Gary Evans later urged the members of the South Carolina Constitutional
Convention of 1895 to enact a literacy test for voting, “for only the intelligent are
capable of governing.”52 Other southern politicians of the post-Reconstruction era,
including a future governor of Alabama, similarly touted restrictions on the fran-
chise as a way to “make permanent and secure honest and efficient government.” 53

42Common Cause/Georgia, Def. Ex. 35.

43 Crawford v. Marion County Election Board, 472 F.3d 949 (7th Cir. 2007).
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51Edward McCrady, “The Necessity for Raising the Standard of Citizenship and the Right of
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1952), 67.

52Kvans, S.C. Con. Con. Journal (1895), 12, quoted in J. Morgan Kousser, Shaping of South-
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53 Mr. O’'Neal, in Ala. Con. Con. Proceedings (1901), vol. 3, p. 2780, quoted in Kousser (1975),
263.
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Restrictions on the franchise continued to gain support after the turn of the nine-
teenth century. Two historians did a survey of voting attitudes in 1918, and con-
cluded “the theory that every man has a natural right to vote no longer commands
the support of students of political science.” They believed “if the state gives the
vote t5(31 the ignorant, they will fall into anarchy to-day and into despotism tomor-
row.”

The Supreme Court initially upheld poll taxes and literacy tests as good govern-
ment measures.?> There is no dispute, however, that both were adopted by the ex-
Confederate states as “expedients to obstruct the exercise of the franchise by the
negro race.”56 In recognition of that fact, the Supreme Court later reversed itself
and invalidated poll taxes, while Congress, by passage of the Voting Rights Act of
1965, banned literacy and other test for voting because they had been adopted and
administered with the discriminatory purpose of disfranchising minority voters.57

More than a century ago the Supreme Court described the right to vote as “pre-
servative of all rights.”58 The white South understood that well enough, and in the
years following Reconstruction disfranchised black voters as a way of depriving
them of rights and maintaining white supremacy. Some of today’s political office
holders apparently believe that to maintain their dominance they too must suppress
the minority vote. In doing so, they are repeating one of the most disgraceful chap-
ters in our nation’s history of voting rights. Unfortunately, the Department of Jus-
tice’s preclearance of Georgia’s photo ID law, and its continuing support of that deci-
sion, lend support to these modern disfranchising efforts.

CONCLUSION

The revelation of partisan bias in the Voting Section’s decision making has seri-
ously undermined voting rights enforcement in the country. It has created a lack
of confidence and trust in the section, and has undermined its effectiveness. It has
called into question the section’s decisions about what to investigate, what kind of
cases to bring, and where to assign federal observers. As important, it has created
a lack of confidence in Section 5 and the other special provisions of the Voting
Rights Act, and increased the likelihood that minorities will be manipulated to ad-
vance partisan goals. It has also shifted the burden of enforcing voting rights to mi-
norities in contravention of congressional purpose in enacting the Voting Rights Act.

Congressional oversight is critical to restoring public trust and confidence in the
Voting Section of the Department of Justice, and insuring that the nations’s voting
laws are fairly and adequately enforced.

Mr. NADLER. The Chair will now recognize Mr. Moore for 5 min-
utes.

TESTIMONY OF TOBY MOORE, FORMER POLITICAL GEOG-
RAPHER AND REDISTRICT EXPERT, VOTIING SECTION, CIVIL
RIGHTS DIVISION, U.S. DEPARTMENT OF JUSTICE

Mr. MOORE. Mr. Chairman and Members of the Committee,
thank you for the opportunity to speak about my experiences as the
geographer of the Voting Section of the Civil Rights Division from

54Charles Seymour and Donald Paige Frary, How the World Votes: The Story of Democratic
Development in Elections, 2 volumes (Springfield, Mass.; C.A. Nichols Co., 1918), 1:12-13, 2:
320-21.

55 See Breedlove v. Suttles, 302 U.S. 277, 283-84 (1937) (upholding Georgia’s poll tax, enacted
by Democrats in the aftermath of Reconstruction, as “a familiar and reasonable regulation long
enforced in many states”), and Lassiter v. Northhampton County Bd. of Elections, 360 U.S. 45,
54 (1959) (upholding North Carolina’s literacy test for voting, first enacted by a Democratic con-
trolled legislature in 1900, as “designed to promote intelligent use of the ballot,” and advancing
“the desire of North Carolina to raise the standards for people of all races who cast the ballot”).

56 Ratliff v. Beale, 74 Miss. 247, 20 So. 865, 868—69 (1896).

57See Harper v. V1rg1n1a State Board of Electlons, 383 U.S. 663, 666 n.3 (1966) (invalidating
Virginia’s poll tax for state elections and noting “[t]he Virginia poll tax was born of a desire
to disenfranchise the Negro”) (quoting Harman v. Forssenius, 380 U.S. 528, 543 (1965)); South
Carolina v. Katzenbach, 383 U.S. 301, 333—-34 (1966) (the suspension of llteracy tests in _]uI‘lSdlC—
tions covered by Section 5 of the Votmg Rights Act was appropriate because “in most of the
States covered by the Act . . . various tests and devices have been instituted with the purpose
of disenfranchising Negroes, have been framed in such a way as to facilitate this aim, and have
been administered in a discriminatory fashion for many years”). See also V. O. Key, Jr., South-
ern Politics in State and Nation (Knoxville: U. of Tenn. Press, 1984), 555 (the poll tax and lit-
eracy tests were “legal means of accomplishing illegal discrimination” against black voters).

58Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886).
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2000 to 2006. My service in the section was the highlight of my
professional career. For a White southerner, born a year after the
passage of the Voting Rights Act, and having devoted my career to
studying both the South’s sad racial history and its remarkable
progress enforcing a Federal law born on the Edmund Pettus
Bridge in Selma, Alabama was a high honor indeed.

I'm also somewhat uncomfortable testifying. I had a very friendly
relationship with John Tanner for most of the time I worked with
and for him. And speaking publicly about internal DOJ delibera-
tions is not something I do lightly. Nonetheless, I hope that my ex-
perience at the ground level of Voting Section enforcement may be
of some value to you in your oversight duties.

Mr. Tanner’s public comments earlier this month in Georgia and
California could be overlooked if they were merely off-the-cuff re-
marks. Unfortunately, for minority voters and, unfortunately, the
Department of Justice, the comments are actually a fair example
of Tanner’s approach to facts, the truth and the law. Broad gen-
eralizations, deliberate misuse of statistics and casual supposition,
in my experience, were preferred over the analytical rigor, impar-
tiality and scrupulous attention to detail that had marked the work
of the section prior to Tanner taking control in 2005.

This decline and the myriad of other problems that have devel-
oped in the section over the past several years are a direct result
of the actions of political appointees, such as Hans von Spakovsky
and Bradley Schlozman. It has left behind a demoralized section,
a growing list of lost court cases and a severely diminished public
trust in Federal voting rights enforcement.

While my written testimony discusses problems with other mat-
ters, including enforcement of section 203 and the Ohio investiga-
tion of 2004, in the interest of time I will focus here on the Georgia
ID investigation.

While it’s not my intent to debate the merits of the voter ID
laws, I would like to point out that even by the standards of subse-
quent voter ID laws, the Georgia law in 2005 was a nasty piece of
legislation. No State endeavoring to pass a photo ID law now is
considering the kind of draconian restrictions that DOJ endorsed in
Georgia in August of 2005, the restrictions that President Carter
and Secretary Baker explicitly labeled as discriminatory when I
worked for the Carter-Baker Commission at American University.

Personally, I think that the issue is overblown on both sides, but
clearly history as well as the Federal and State courts will record
that the 2005 Georgia ID law, precleared by the Department of
Justice, was a discriminatory one.

All of us assigned to the investigation realized that the Depart-
ment was almost certain to preclear it. Given the oft-stated views
of von Spakovsky and Tanner’s eagerness to please him, none of us
thought the Department would lodge an objection. We simply want-
ed to do our jobs. That we were not allowed to do so demonstrates
how the mission of the section has shifted from a search for evi-
dence to support decision making to a search for evidence to sup-
port decisions already made.

I only have time to mention a few of the statistical errors, proce-
dural violations, and misrepresentations that I discuss more fully
in my written testimony.
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First, it is not true that racial data from the Georgia Department
of Drivers Services indicated that Blacks were more likely than
Whites to have ID. It was not true in any of the data submissions
from the State. The only way you reach that conclusion is if you
include hundreds of thousands of noncitizens who are not Black in
your comparison.

Mr. Tanner compares the number from the DDS to the VAP, and
not the citizen VAP, which is the more appropriate comparison if
you are to use that data at all. And there are reasons in my writ-
ten system why I don’t think the data is trustworthy at all.

It is not true that minority voters die before growing old. What
this misses is the fact that Black voters in Georgia who are elderly
are more likely to be impoverished, and therefore I think more like-
ly not to have ID. This data that Laughlin referred to from Georgia
in July of 2007, in fact, shows that African Americans make up 40
percent of those elderly voters who lack ID.

Behind all great lies is a kernel of truth. It is not true that Tan-
ner’s pioneering actuarial theory was ever part of the 2005 analysis
but is instead a post hoc justification for an unjustifiable decision.
It is not true that we were not reprimanded. We were each called
into the office, one by one, and told that our performance during
the Georgia ID was not up to the standards of the section. It did
not result, in my case, in any letter of reprimand but we were cer-
tainly reprimanded. And Mr. Tanner needs to correct that state-
ment.

It is not true that a group of prominent law professors made rac-
ist statements about the impact of the ID law, which Mr. Tanner
dismissed as bizarre and offensive. And it’s not true that we did
not consider the poll tax. Mr. Ellison’s questions, the IDs were not
free under the 2005 law. It was only under the subsequent 2006
law that the IDs were made free.

To wrap up, John Tanner is both the cause and effect of the po-
liticizing of the Civil Rights Division and should not be allowed to
hide behind a career status watch which he has abjured by his ac-
tions. Until someone in the Department, in this Administration or
the next, admits to the mistakes of the past several years and re-
stores credible leadership, the Voting Section of the Civil Rights Di-
vision will remain a wounded institution. How long will the De-
partment of Justice tolerate chronic mismanagement simply to
save face?

Thank you for your attention to this matter and for the oppor-
tunity to testify. I would, of course, be happy to answer any ques-
tions.

Mr. NADLER. I thank the gentleman.

[The prepared statement of Mr. Moore follows:]
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PREPARED STATEMENT OF TOBY MOORE

Testimony of Dr. Toby Moore
Political geographer, Voting Section, U. S. Department of Justice
2000 — 2006

Oversight Hearing on the Voting Section of the Civil Rights Division
of the U.S. Department of Justice
Before the Subcommittee on the Constitution, Civil Rights and Civil Liberties
Committee on the Judiciary

U.S. House of Representatives

Qctober 30, 2007

Mr. Chairman and members of the Committee,

Thank you for the opportunity to speak to you today about my experiences as the
geographer of the Voting Section of the Civil Rights Division from 2000 to 2006. I was
hired as a redistricting expert in the fall of 2000. As my job developed, I served as a sort
of jack-of-all-trades for demographic, geographic and statistical analyses on a wide
variety of cases. I left the Division in April of 2006 to manage the Carter-Baker election
reform commission at American University, and T now work in elections and voting
research at a nonpartisan, nonprofit research firm in Washington.

My service in the Civil Rights Division was the highlight of my professional
career. For a white Southerner born a year after the passage of the Voting Rights Act, and
having devoted my career to studying both the South’s sad racial history and its
remarkable progress, enforcing a federal law born on the Edmund Pettus bridge in Selma,
Alabama, was a high honor indeed. The Division has done and continues to do
invaluable work across its many areas of responsibility, and I am proud to have served it.

T hope that my experience at the ground level of Voting Section enforcement may
be of some value to you in your oversight duties.

The public comments earlier this month by my former boss, John Tanner, in
Georgia and California could perhaps be overlooked if they were merely spontaneous,
off-the-cuff remarks. Unfortunately for minority voters, and unfortunately for the
Department of Justice, Tanner’s comments are actually a fair example of his approach to
truth, facts and the law. Broad generalizations, deliberate misuse of statistics, and casual
supposition, in my experience, were preferred over the analytical rigor, impartiality and
scrupulous attention to detail that had marked the work of the Section prior to Tanner
taking control in 2005,

For me, this change was driven home by the Section’s mishandling of the analysis
of a new Georgia voter ID law in the summer of 2005. The problems that plagued our
work on this law, and indeed Tanner’s troubled tenure since, are symptomatic of the
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larger problems caused by the politicization of the Section and its career staff. The
ultimate responsibility for Tanner’s mismanagement of the Voting Section rests with the
political appointees who promoted him, and those who now protect him.

Analysis and the enforcement of voting laws

Voting rights work is by its very nature technical and rather esoteric, and voting
rights litigation notoriously complicated. Rarely are smoking guns uncovered, and the
evidence is often incomplete and contradictory. Voting rights cases require a knowledge
of statistics, skill with geographic information technology, and fairly advanced
demographic research.

When I arrived in the Voting Section in late 2000, fresh from my doctoral
program, 1 was impressed by the sophistication of the analyses the Section was
performing. There were a number of very experienced analysts and attorneys who
combined expertise in the particular methods of the Section with vast local knowledge of
the communities where the Section was active. Section staff were thus in a position to
cross-train new employees and to help the bright young attorneys who came into the
Section from law school learn how to litigate voting rights cases. Deputy chiefs in the
Section, particularly my supervisor, Bob Kengle, and Section 5 head Bob Berman,
combined legal acumen with a skill and interest in the technical and statistical aspects of
the Section’s work. The Section Chief, Joe Rich, was a model of restraint and
professionalism, mediating between the career staff and the political appointees. Our test
was always: will this stand up in court? This test was applied even in instances, such as
Section 5 reviews, in which we knew our work would never go before a judge.

The veteran and experienced Section leadership insulated those of us at the line
level from partisan political pressures. However, the politicization of the Section through
hiring, promotion and the shifting of managerial responsibilities gradually undermined
the analytical process. Dozens of experienced analysts and lawyers departed in
frustration, particularly in Section 5 enforcement. Joe Rich retired, and was replaced by a
chief who T believe was willing to sacrifice balance, truthfulness and accuracy in order to
please the political appointees who had promoted him to his position and who then
granted him a large salary increase, cash bonuses and awards. In turn, the Division used
his career status and long service in the Department as a shield against charges of
politicization. The hiring of attorneys with little civil rights experience but solid
ideological and partisan credentials blurred the lines of authority in the Division, and
blurred as well the very distinction between career positions and political appointments.

The politicization of the Section really only took hold after the departure in 2003
of the first assistant attorney general for civil rights, Ralph Boyd, who in my experience
acted as a check on the more aggressive political appointees. I should also note that most
of the Republican lawyers who came to the Section under the politicized hiring process
run by Bradley Schlozman put aside their personal beliefs and did their jobs without
partisan flavor, although some unfortunately did not.



52

I developed deep misgivings about the way analysis was being conducted,
ironically, during two Section projects whose ultimate conclusions I supported. One was
the push to more aggressively enforce the language minority provisions under Section
203, and the other was the Section’s investigation into election problems in Ohio during
the 2004 presidential election.

The Ohio investigation, while | think reaching the correct conclusion, was cursory
at best, and extraordinary in that Tanner did it basically by himself, even as he took on
managerial responsibility for the Section. One only has to read Tanner’s remarkable June
28, 2005, letter exonerating local officials of wrongdoing to sense his eagerness to please.
The unctuous tone of the letter, and its use of generalizations and assertions unsupported
by any factual evidence, portends his recent defense of voter ID laws. The statistical
record in Franklin County is a complicated one, and I respectfully disagree with those
who see evidence of a conspiracy to deny African-Americans an equal share of the
county’s voting machines, but had there been a violation of law, I am confident in
Tanner’s ability to overlook it. Much remains unknown about what happened.
Particularly troubling to me was the evidence of long lines in African-American polling
places at closing time, a situation for which we never received a satisfactory explanation.
Veteran attorneys in the Section were dumbstruck that Tanner disregarded the
longstanding policy of never giving reasons for closing an investigation, just as they were
shortly afterwards when the Department launched a misleading public relations campaign
on behalf of its misbegotten preclearance of the Georgia ID law.

In Section 203 enforcement, in which the Section analyzes how well jurisdictions
are meeting the needs of language minority voters, the Section repeatedly used
inappropriate methods aimed at inflating the numbers of voters who needed assistance.
Time and again I pointed out what I saw as flaws in the methodologies being pushed by
the Section, which were often simple errors in math or logic. 1 was either ignored,
reprimanded or told not to work on such issues. The vast majority of these cases have
been settled rather than adjudicated before a judge, which is no accident. On one of the
rare instances in which the Section was required to present their statistical evidence in
court, in Philadelphia in 2006, a three-judge panel soundly rejected it for precisely the
same reasons [ (and others) had cited for years. Some of the 203 cases brought in recent
years certainly had merit, but many others were brought largely to pump up the
Division’s statistics, and had marginal impact. Their real purpose, to me, was to provide
cover for the Division’s deliberate failure to take on the more substantive voting rights
work it had traditionally pursued.

The eagerness to conform analysis to decisions already made that characterized
the Section’s efforts in Ohio in 2004 and in 203 enforcement generally led to a Georgia
voter ID investigation in the summer of 2005 in which a determined effort was made to
suppress evidence of retrogression, manufacture evidence in support of voter ID laws
generally, and to punish those of us who disagreed. To me, it represents the nadir of
Voting Section enforcement, worse even than the Section’s action in the Mississippi
redistricting case.
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The 2005 Georgia Voter 1D law

I want to make clear that the focus of this part of my testimony is not on the
decision on August 26, 2005, to preclear the Georgia law under Section 5 of the Voting
Rights Act. Instead it is on the process by which the Section analyzed (or failed to
analyze) the impact of that law on minority voters. All of us assigned to the investigation
realized that the Department was certain to preclear the law. Given the oft-stated views
of von Spakovsky, a Georgian who was the political appointee responsible for the Voting
Section at the time, and Tanner’s eagerness to please him, none of us thought that the
Department would block it. We simply wanted to do our jobs.

At the same time, I would point out that even by the standards of subsequent voter
ID laws, the 2005 Georgia law was a nasty piece of legislation. No state endeavoring to
pass a photo 1D law now is considering the kind of draconian restrictions the DO)J
endorsed in Georgia in August of 2005. Voter ID laws tend to get lumped together in the
public discussion, but they in fact vary widely, in the array of 1Ds allowed, the
availability of fail-safes such as affidavits, and in efforts to make the 1Ds available to all
voters. As the federal judge in Georgia rightly pointed out in enjoining the law, Georgia
did not make free IDs available to all voters, lacked facilities for distributing the IDs, and
had done little to make the voting public aware of the requirements. The decision to
loosen the rules on absentee ballots — almost universally seen as more susceptible to fraud
than voter impersonation — and inflammatory statements by the bill’s sponsor regarding
black voting called into question the motives behind the requirements.

Personally, I think that the impact of the laws, both on alleged voter
impersonation and on disenfranchisement, is frequently overstated. However, the
preclearance in 2005 was not a judgment on voter ID laws in general, but a judgment on a
specific piece of 1D legislation, and history records that that law was a bad one.

Those of us who were assigned to the case and who came to the conclusion that
the state had not met its burden of proof were harassed, during and after the investigation.
Tanner ignored or dismissed evidence that supported an objection, while he embraced
without reservation evidence supporting preclearance. The paper trail inside the Section
was manipulated in an effort to suppress both our evidence and our recommendation.
There was no procedure; long-established Section practices were abandoned when
convenient, and new rules made up literally overnight. Career staff were prevented the
opportunity to analyze potentially critical data. Within a year, the four staffers who had
recommended an objection were gone from the Section, including the highly admired
chief of Section 5 enforcement.

Perhaps the best way to illustrate the bad faith of the Georgia 1D investigation
would be to give some examples of the shoddy analytical work that the Department used
(and still uses) to support its decision, and some of the actions of Section leadership.

1. When a group of prominent law professors submitted a letter with analysis supporting
what we had found — that rates of ID ownership and race appeared to be weakly and
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negatively correlated, among other things — Tanner fabricated a new version of what they
had said and took the unprecedented step of inserting, directly in the staff memo to him,
language dismissing the analysis as “bizarre and offensive.” It was neither.

2. The governor of Georgia himself had estimated that 300,000 Georgians lacked
requisite IDs. Tanner inserted into the staff memo language that suggested, without
evidence, that the governor was alluding to the state’s illegal immigrant population. (In
2007, two professors at the University of Georgia independently estimated that 305,074
registered voters likely did not possess a valid driver’s license or state identification card,
and a separate comparison by the state of Georgia of license data and voter registration
records this year has put the number at close to 200,000.

3. Census figures showing a racial disparity in access to vehicles, a key piece of evidence
in past Section analyses of 1D laws, were dismissed by Tanner, even though in 1994
Tanner himself had cited that exact piece of evidence in denying preclearance to an 1D
law in Louisiana. This time, he rejected the 2000 Census data as out-of-date, despite the
relative stability of the data across time and the availability of more recent numbers.

4. Tanner continues to deliberately misuse the racial data from the records of the
Georgia Department of Driver Services by saying that blacks in Georgia are more likely
than whites to have IDs. Flatly, this is not true. Tdon’t think the data is of much use in
this regard, since we have racial data for less than 60% of the records, and there is ample
reason to doubt that the racial data we do have is representative of the entire database. If
one is going to cite the data, however, the proper comparison is not to voting age
population, but to citizen voting age population, since the bulk of racial IDs comes from
voter registration records. Unfortunately for Tanner’s argument, as he knows, using the
proper CVAP figure shows that blacks are actually less likely than whites to have ID. (My
recollection is that we found the black percent in the database to be 28.0%, while the
CVAP was projected for 2005 at 28.7% and the VAP at 27.4%). 1 would like to know
Tanner’s numbers, and where he got them.

5. Much of the DOJ’s defense of the Georgia ID law rests on figures showing increased
turnout in other states which have passed ID restrictions, a favorite trope of current FEC
Commissioner Hans von Spakovsky, who was responsible for the inclusion of this utterly
irrelevant data in the staff memo. To please von Spakovsky, Tanner edited out our
analysis showing why this information was of little use in assessing the potential damage
to minority voters in Georgia, which proposed a much tougher ID law than any other
state had enacted. As elected officials you know that turnout can vary widely for a range
of reasons. After all, if turnout goes up after an ID law is enacted, what does that say
about the usefulness of 1D laws in the first place? Either there is not as much voter
impersonation fraud as proponents claim, or 1D laws are of little use in stopping it.

6. Tanner’s comment in California — that ID laws help minority voters because they
discriminate against the elderly, since minorities die before reaching old age —is not only
bizarre but flies in the face of his claim during the Georgia review that practically all
Georgians had ID. He certainly never raised this novel hypothesis during our review of
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the law. As a matter of fact, Tanner may be surprised to learn that many African-
Americans do actually become elderly — more than 200,000 Georgians aged 65 and over
are black, one-fifth of the total elderly population. And, of course, Tanner left out the fact
that elderly African-Americans in Georgia make up two-fifths of the impoverished
elderly, the population probably most likely to lack 1Ds. Critical new data from the state
of Georgia confirms this, as their analysis shows that African-Americans make up 40% of
those voters 65 and over without ID. As Tanner would say, “just the math is such as
that.”

7. Career staff found a study from the University of Milwaukee-Wisconsin to be one of
the few attempts to estimate the number of people who lacked licenses, and valuable for
its suggestion that minorities were more likely to lack ID. Tanner edited the staff memo
to dismiss the study as “not helpful,” because Wisconsin’s black population was “almost
entirely urban,” which suggests that perhaps Tanner considered Atlanta to be rural.

Many of these examples may seem technical and arcane, but the nature of voting
cases is often technical and arcane. Beyond the question of their evidentiary value,
however, my broader point is that the choices made by Tanner and von Spakovsky, as
evidenced in the nearly totally disingenuous Moschella letter released in October of 2005,
suggest that the those who decided to preclear the Georgia ID law were more interested in
rhetoric than analysis.

For all the problems we encountered during the investigation, which everyone
agreed was a difticult one, it was Tanner’s actions on Aug. 25 and 26 that I found truly
objectionable. Had our recommendation simply been overruled, I would probably not be
testifying today.

On the night of August 25, with our memo complete, we met with John to make
clear that we wanted our recommendation be preserved in our recommendation
memorandum, as had always been the case in the Section previously. It was important to
us as career federal employees that the record reflect our recommendation, even if Tanner
and the political appointees were free to disregard it. He promised us our
recommendation would stay on the memo.

The next morning, as staff prepared the preclearance letter, Georgia officials
informed us that critical data it had submitted earlier regarding ownership of photo IDs
was invalid. In fact, the state had overstated the number of people who had licenses or
1D cards by some 600,000, This came as no surprise, as we had informed John earlier in
the week that the state’s data appeared to be flawed. Despite our pleas to be given a few
days to analyze this data — which would have required no extension of our deadline, and
which we had previously taken an extension to obtain — we were denied the opportunity.
I have never understood why, after extending our deadline and working daily with state
officials to pull this data from the state databases, we were not allowed a few days to
analyze it.
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I have come to wonder whether a special election slated for the following Tuesday
in Gwinnett County played a factor in the rush to preclear. Having the ID law enforced in
an election made it the benchmark for analyzing future ID laws. That is precisely what
happened with the revised Georgia voter 1D bill: it was compared for retrogressive etfect
to the enjoined 2005 law. Von Spakovsky, as we know, was a local election official in
Georgia before coming to Washington. It is also possible that Tanner and von Spakovsky
wanted to block any further analysis of the new data. I do not know and certainly have no
proof of their motives.

Tanner’s offhand explanation to staff on August 26 — that he had analyzed the
numbers himself — says much about the way he mishandled the investigation, as does the
fact that his memo to the political appointees cited the 7.1 million IDs figure explicitly
disavowed by the state that same day.

In addition, when Tanner distributed his edited version of our memo, our
recommendation had been stripped out, and language inserted that reversed some of our
critical findings. (Tellingly, it was still entitled “recommendation memo,” despite having
no recommendation). It is important to remember that Tanner was editing a memo /o
himself. Tanner then wrote a cover email, stating his reasons for preclearing the law, and
forwarded both to the front office. That allowed Tanner to suppress the dissent of career
employees, and subsequently to declare that the recommendation memo was
“preliminary” and “a draft.” In truth, it was the final staff memo, ’m proud to have been
part of it, and its quality and intellectual honesty far exceeds anything Tanner and von
Spakovsky have produced in rebuttal.

In the aftermath of the August 26 preclearance, each of us who recommended
objection was reprimanded. The lone member who supported preclearance, who came to
the Section through Brad Schlozman’s politicized hiring process, was given an immediate
cash bonus. Offended by Tanner’s conduct, 1 felt it was my duty as a Justice employee to
file a complaint with the Office of Professional Responsibility, detailing what I thought
were the failures of the Section Chief to supervise an impartial and professional
investigation. (Eighteen months after filing my complaint, T was told the investigation
was still open. T do not know its current status). At some point, von Spakovsky and
Schlozman read through my emails and apparently filed a complaint against me that I had
inappropriately disclosed sensitive information in the Ohio investigation and other
matters (I was exonerated). I feared my upcoming performance evaluation would be used
against me, as had happened to a number of my colleagues. I was tired of the treatment,
tired of the stress it placed on my family, and tired of watching the sloppy and dishonest
approach the Section was taking on important matters of minority voting rights. Ileftin
April of 2006.

Conclusion
The failure of the Justice Department to fulfill its obligations in its review of the

2005 Georgia voter ID law and in other important cases was a direct result of the
politicization of the Voting Section. This has been tolerated by political appointees who
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value acquiescence and political expediency more than competence. The myriad
problems in the Section under Tanner’s leadership — some of which have been made
public and some of which have not, but which have rendered the office largely
dysfunctional — are a direct result of the desire of political appointees such as Bradley
Schlozman and Hans von Spakovsky to bring the Section into the service of their
ideological and partisan goals.

John Tanner is both a cause and effect of that politicization.

The current political appointees are by all accounts an improvement over their
predecessors. Increased media attention and Congressional oversight has spurred a flurry
of Section 2 cases, for example, and hiring practices have generally improved. Good
people remain in the Section. However, the managerial problems at the section chief and
acting deputy chief levels created during the years of highly politicized supervision have,
if anything, grown worse. Morale has plummeted, and federal judges have begun to
point out the kind of sloppy analysis I've tried to explicate here. These problems have
been most severe in the demoralized Section 5 unit, but have touched other parts of the
Section as well. Until someone in the Department, in this administration or the next,
admits to the mistakes of the past several years and restores credible leadership, the
Voting Section of Civil Rights Division will remain a wounded institution. That
ultimately harms not only employees of the Voting Section and minority voters, but all
Americans.

Thank you for your attention to this matter and for the opportunity to testify.
would be happy to answer any questions.
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Mr. NADLER. Mr. Driscoll is now recognized for 5 minutes.

TESTIMONY OF ROBERT N. DRISCOLL, PARTNER,
ALSTON AND BIRD

Mr. DriscoLL. Thank you, Chairman Nadler, Members of the
Subcommittee, for the opportunity to discuss the important work of
the Civil Rights Division and particularly the Voting Section. I just
want to touch upon a few areas and I will deviate from my written
remarks a little bit to respond a little bit to what’s been said. I
think this is a constructive dialogue, and this panel in particular
can be very helpful to Members of the Committee and to the public
in terms of how voting rights enforcement works.

We've got a Subcommittee here, Members are also of the full
Committee, that has great influence on the laws of this country
and what they are. And at the end of the day it’s the Members of
Congress that set what those laws are. And I think that’s some-
thing that we all have to keep in mind when we’re complaining
about voter purges or things like that, that might be required
under, for example, the NVRA. If there are provisions like that
that are a problem, everyone needs to know that.

We've got former career employees, such as Dr. Moore, testifying
today. And career employees are the backbone of the division. They
work for a long time. People like Mr. Tanner worked for 30 years
in the division enforcement laws passed by Congress. And everyone
needs to understand the valuable work they do. I think Dr. Moore
here as well, I think, provides a service to some of us, at least by
making clear that the notion of career and nonpartisan are not
equivalent and that career employees can have just as many par-
tisan leanings as any political appointee to ever come down the
pike.

We have adversary groups, such as Mr. McDonald and Ms.
Fernandes represent, the ACLU leadership conference, and they
have a valuable role to play. They come to the Department, come
to Congress, encourage the Department to enforce the laws and
point out where the Department’s not doing a good job.

However, I think people need to keep in mind not doing what an
adversary group wants is not tantamount to failing to enforce the
civil rights laws. I think Mr. McDonald and Ms. Fernandes would
admit, if Members would question them, they’re opposed to voter
ID laws, period. As a matter of policy. It’s a perfectly valid policy
position to take. But their groups do not need one piece of data or
evidence to reach the conclusion that the Georgia ID law was objec-
tionable. So what then needs to happen under Georgia section 5
preclearance is that in light of that entire constellation of statutes
passed by Congress, regulations enforced by the Department, data
submitted by the State, data submitted by adversary groups, and
analyses prepared by career staff, it comes down to the Assistant
Attorney General, who is confirmed by the Senate, congression-
ally—presidentially appointed, congressionally approved member of
the Department who has to eventually make the call.

And that leads to the final point I would like to make, which I
think just to—from an institutional perspective.. I say this not as
a former Republican appointee, but I say it as someone with a
great affection for the Department. I think it is extremely risky in-
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stitutionally to call people like Mr. Tanner before this Committee
and to question them as he was questioned in the first panel this
morning. He’s a career employee. He’s dedicated his life to trying
to enforce the laws as best he can. And at the end of the day, the
responsibility for what the Department does lies with the Attorney
General, lies with the Assistant Attorney General for Civil Rights.

And I have no problem at all if this Committee or any Committee
wants to call a political appointee before them and read them the
riot act. But I think when the parties are reversed or there’s a dif-
ferent Administration in power, people could regret the precedent
that was set today of taking someone who’s a career employee, who
is not ultimately the one who has to make the final call on some-
thing like Georgia ID before a Committee like this.

So again, I thank—these are the main points I would like to
make. I look forward to engaging in dialogue with Members of the
Subcommittee. And I think this can be an incredibly productive
hearing. Thank you very much.

Mr. NADLER. I thank the gentleman.

[The prepared statement of Mr. Driscoll follows:]

PREPARED STATEMENT OF ROBERT N. DRISOCLL

Thank you, Chairman Nadler and members of the Subcommittee for the oppor-
tunity to discuss the important work of the Department of Justice’s Civil Rights Di-
vision.

My name is Bob Driscoll and I am currently a partner at Alston & Bird LLP, here
in Washington. From 2001 to 2003, I had the honor of serving as Deputy Assistant
Attorney General in the Civil Rights Division of the Department of Justice. During
that time I worked on a variety of issues, including racial profiling guidance to fed-
eral law enforcement, desegregation, and police misconduct.

My testimony today will touch on a few areas. First, I'll discuss the work that
the Civil Rights Division does in the voting area, and the need to balance voters’
access to the polls with ensuring ballot integrity. Second, I would also like to discuss
the issue of advocacy before the Civil Rights Division. And lastly, I'll talk about the
role of career employees in the Civil Rights Division.

THE NEED TO BALANCE VOTER ACCESS TO THE POLLS WITH
ENSURING BALLOT INTEGRITY.

In my view, it is critical that the Civil Rights Division strike a balance between
ensuring that voters have access to the polls and protecting the integrity of ballots
cast. The failure to adequately address either of these area results in effectively
disenfranchising rightful voters.

Honest voter registration lists are a requirement to ensure that honest votes are
being cast. If an outdated or inaccurate voter registration list is used, this could re-
sult in allowing someone to vote who should be not voting. This effectively results
in the disenfranchisement of honest votes.

One of the most important rights in this country is to have one’s vote counted.
If an improper or unlawful vote is cast, a legitimate voter’s choice is cancelled by
someone who ought not to be voting. In addition, it is likely to increase voter turn-
out if voters know their vote will count and will not be diluted by improper or un-
lawful votes.

As an example of this principle, Congress has required that states ensure that ap-
plicants are citizens of the United States before registering to vote. This is not an
issue of whether one favors or disfavors more or less immigration. As a descendant
of Irish immigrants who has married into a family of Cuban immigrants, I am cer-
tainly not anti-immigration in any way. It is the simple matter of making sure that
only people entitled to vote do so. To do otherwise does not honor and respect those
immigrants who have entered the country legally and properly earned the precious
right to vote that so many have fought to achieve and maintain.

Although to the uninitiated, these principles might sound non-controversial, in
fact there has been substantial disagreement about whether the Department of Jus-
tice has gone too far in enforcing these provisions. I find it remarkable that the De-
partment has come under criticism for enforcing the law that Congress has passed
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and the President has signed. While I think the law represents good public policy,
it seems to me that those who disagree on that point should seek to amend the stat-
utes1 in question, rather than criticize the Department of Justice for enforcing exist-
ing law.

The NVRA specifically requires that the following two “yes/no” questions be an-
swered on a voter registration form: “Are you a citizen of the United States of Amer-
ica?” and “Will you be 18 years of age on or before election day?” Under the NVRA,
if the citizenship question is not answered, the voter registrar “shall notify the ap-
plicant of the failure and provide the applicant with an opportunity to complete the
form in a timely manner to allow for the completion of the registration form prior
to the next election for Federal office (subject to State law).”

Despite the clear language in this provision that requires individuals to answer
the citizenship question before their voter registration can be accepted by election
officials, many states have ignored the law, and have continued to register appli-
cants who do not answer the citizenship question.

I believe that the Subcommittee must recognize that illegally cast ballots dilute
the vote of legally cast ballots, just as much as if those voters had been denied ac-
cess to the polls. I could not disagree more strongly with those critics who seem to
suggest that non-enforcement of any laws having to do with voter integrity is con-
sistent with the advancement of civil rights. To the contrary, permitting or ignoring
unauthorized or illegal voting is just as egregious as permitting a jurisdiction to
deny a legal voter the right to vote.

ADVOCACY BEFORE THE CIVIL RIGHTS DIVISION.

I'd like to discuss now the issue of advocacy before the Civil Rights Division.
There are interest groups that advocate for particular results from the Civil Rights
Division, and then publicly complain when they don’t get their desired results. I
think much of this criticism is unfounded.

The simple fact that the Civil Rights Division doesn’t agree with everything advo-
cated for by these groups does not mean that the Division isn’t doing its job. While
the Division may listen to the views of different interest groups, it is the Division’s
job to apply the laws passed by Congress to the facts and circumstances of each
case.

The Division would not be doing its job if it simply parroted the views of different
advocacy groups. Indeed, in Miller v. Johnson, 515 U.S. 900 (1995), the Supreme
Court held that when the Justice Department tried to impose an ACLU redistricting
plan on Georgia rather than applying the laws to the redistricting plans proposed
by Georgia, that the Department had “expanded its authority under the statute be-
yond what Congress intended.” The Supreme Court also recognized the District
Court’s “sharp criticism” of the Justice Department for its close cooperation with the
ACLU on the redistricting at issue in the litigation. The District Court’s decision
detailed the ACLU’s intense advocacy of the Civil Rights Division on the Georgia
redistricting at issue, observing that “Succinctly put, the considerable influence of
ACLU advocacy on the voting rights decisions of the United States Attorney General
is an embarrassment.” Johnson v. Miller, 864 F.Supp. 1354, 1368 (S.D.Ga.1994).

The fact that the Division does not take every action requested by advocacy
groups indicates that the Division is taking its role seriously, and that it reviews
issues independently.

THE ROLE OF CAREER EMPLOYEES.

I have noted some criticism of career employees of the Division. I find this criti-
cism unfortunate. It is my experience that the Division’s career employees do their
best to enforce the laws that Congress has passed to the best of their abilities. Ca-
reer staff historically have not been subject to Congressional oversight hearings.

As in every Division of the Department, in the Civil Rights Division, the career
staff carries out the day-to-day operations of the Division, litigates existing cases,
and makes recommendations to open new cases. There is no question that the ca-
reer staff is where the institutional knowledge of the Division generally resides and
is a resource that any appointee should draw upon frequently. However, it is the
Assistant Attorney General for Civil Rights and the leadership of the Department
who are ultimately responsible for the actions of the Division. This is a tremendous
responsibility for the AAG and his or her immediate staff—as it is the AAG who
will sit before this Committee and explain the Division’s position on controversial
issues.

Because of this responsibility, the AAG and his or her staff must independently
review, and therefore will sometimes disagree with, the recommendations of career
staff. There is nothing inherently wrong with this—indeed, I think the Committee
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would not react well to an Assistant Attorney General who testified that he reached
no conclusions that differed in any way from the recommendations presented to him.
Such a “rubber-stamp” approach would be, and should be, justly criticized.

Similarly, when the Division makes a mistake—as it did in Torrance, California
when it was sanctioned nearly 1.8 million dollars for overreaching in an employ-
ment case—it would be no excuse for the AAG to say: “I was merely following the
recommendations of the career staff.” Therefore, it is the responsibility to “get it
right” that obligates the AAG and his or her staff to closely scrutinize the rec-
ommendations that come before them.

The important question for the Committee is whether a particular decision to pro-
ceed (or not) with a case was correct. The Committee should focus on the quality
of the Division’s decisions and hold the political appointees accountable when issues
arise. It seems to me that it is harmful to the Department from an institutional per-
spective to bring career employees such as Mr. Tanner up to be questioned by the
Subcommittee about their reasoning in matters that may be controversial. Although
some may sense a political opportunity to criticize him today, the questioning of a
dedicated civil servant rather than political appointees does not serve the long-term
interests of the Department.

Thank you for the opportunity to appear before the Subcommittee and I look for-
ward to answering whatever questions the Subcommittee may have.

Mr. NADLER. Ms. Fernandes is recognized for 5 minutes.

TESTIMONY OF JULIE FERNANDES, SENIOR POLICY ANALYST
& SPECIAL COUNSEL, LEADERSHIP CONFERENCE FOR CIVIL
RIGHTS (LCCR)

Ms. FERNANDES. Good afternoon, Chairman Nadler, Ranking
Member Franks and Members of the Subcommittee. Thank you for
the opportunity to appear before you today to discuss the Voting
Section of the Civil Rights Division. Every week it seems there’s
another article in the news that calls into question the integrity of
the managers and political staff who run the Voting Section at the
Civil Rights Division and the priorities they choose to enforcement.

We read of political hiring, unethical conduct, partisan interests
trumping law enforcement. We also learn that while there has been
an increase in some areas of enforcement, much of the core work
of the section has been significantly diminished. In many ways, the
Voting Section has become the truest example of civil rights gone
wrong at the Department of Justice.

The voting rights movement was born of a need to repair decades
of State-sanctioned denial of political equality to millions of Amer-
ican citizens. In years past, addressing this unfinished agenda
guided the Voting Section’s work. However, in recent years, the
Voting Section has turned away from its historic mandate. Since
2001, the Civil Rights Division has brought two cases alleging vot-
ing discrimination against African Americans. One in Crockett
County, Tennessee, was authorized under the previous Administra-
tion, with the complaint finally filed in April 2001. The other was
in 2006 in Euclid, Ohio. No cases involving voting discrimination
against African Americans have been brought in the deep south
throughout the entire Administration. None. The only case brought
alleging racial discrimination in the deep south was a case to pro-
tect White voters in Mississippi. Of course, White voters are pro-
tected by the Voting Rights Act. But it strains the imagination to
believe that the only example of racial discrimination in voting in
the deep south for the past 6 years was a case involving White vot-
ers.
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While all of us understand that different Administrations have
different enforcement priorities, it simply can’t be a priority for the
Civil Rights Division not to bring cases on behalf of African Ameri-
cans. In recent years, instead of promoting access to the polls, the
Voting Section has used its enforcement authority to deny access
and promote barriers to block legitimate voters from participating
in the political process. This effort was driven in large part by par-
tisan political operatives like Hans von Spakovsky and Bradley
Schlozman, though in some instances, with the complicit acts of ca-
reer staff.

For example, the division’s failure to block the implementation of
Georgia’s draconian voter ID law in 2005, an outcome driven by
von Spakovsky, and later held unconstitutional and characterized
as a modern-day poll tax by a Federal judge, opened the door for
States across the country to pass similar onerous laws.

In recent years, the Voting Section has sent a strong message to
States that the Federal Government will not challenge voter ID
laws no matter how restrictive and no matter what the impact on
minority voters. The section’s abdication of their role to challenge
discriminatory voter ID laws gives the impression that the section
is being used as a tool to press a partisan interest in promoting
voter ID.

Furthermore, the division has rejected numerous requests from
voting rights advocacy groups to enforce that part of the NVRA
that requires social service agencies to provide voter registration
opportunities despite substantial evidence that registration at
those agencies has plummeted.

At the same time, the section has shifted its priorities to enforce-
ment of voter purge provisions of the law, which in many cases, as
Congressman Wasserman Schultz pointed out as in Florida 2000,
resulted in thousands of legitimate voters being taken off the rolls
and denied their right to vote.

And the Department of Justice’s Voter Integrity Initiative estab-
lished in 2001 by former Attorney General John Ashcroft has cre-
ated unnecessary comingling between criminal prosecutors in the
U.S. Attorney’s offices and civil rights division attorneys.

These efforts can, if done improperly, result in a chilling effect
on the participation of minority voters, particularly in jurisdictions
where there is a history of disfranchisement efforts targeting racial
and ethnic minorities.

Rather than promoting schemes to deny equal opportunity for
citizens to vote, the Civil Rights Division should be focused on: one,
combatting voter ID laws that have a disproportionate negative im-
pact on racial, ethnic or language minorities, like those passed by
the Georgia legislature; two, ensuring that States are complying
with the NVRA’s access requirements and ensuring that those reg-
istrations are processed appropriately; and, three, reinforcing the
firewall that exists between the Civil Rights Division and the
Criminal Division’s work to combat voter fraud.

Members of the Committee, the work of the Civil Rights Division
over the past 50 years has helped to transform our Nation into a
place where equal opportunity can be more than a dream. Today
we must not allow those who seek to undermine civil rights destroy
the power and credibility of one of our most important institutions
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in the fight for equal justice. We must expect the Civil Rights Divi-
sion to enforce the Nation’s voting rights laws without fear or
favor, and we must demand accountability when they don’t. Thank
you very much.

[The prepared statement of Ms. Fernandes follows:]

PREPARED STATEMENT OF JULIE FERNANDES
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FOREWORD

The American people have traditionally shown high national regard for civil
rights.. But the need for leadership is pressing. That leadership is available in the
national government and it should be used.
President Truman's Committee on Civil Rights, To Secure These
Rights, 1947"

Momentum for the civil rights struggle has historically emerged from within the
people and communities of this nation, but the federal government continually
plays a central role in determining the outcome of this struggle. When Congress
authorized the creation of the Civil Rights Division at the Department of Justice in
1957, the federal government made a formal and ongoing promise to defend the
civil rights of its people. It has honored this commitment over the last 50 years by
enforcing anti-discrimination laws and by removing discriminatory provisions from
its own policies and programs. In so doing, the Division has strived to reflect
some of America’s highest democratic ideals and aspirations: equal treatment
and equal justice under the law.

We feel honored to have worked with the lawyers and professional staff of the
Division during the time that we served as Assistant Attorneys General. We have
experienced a strong bipartisan national consensus over the years regarding the
need for federal civil rights protections and take great pride in the Division’s
response. It is through the Division’s institutional knowledge and dedication to the
promise of civil rights that we have been able to affect substantial and continued
change. What began as a mission to strengthen the Department’s resolve to end
racial segregation and Black disenfranchisement in the South has expanded over
the years to include protections from discrimination on the basis of ethnicity, sex,
religion, disability, and naticonal origin.

It remains clear that the work of the Civil Rights Division has the bipartisan
support of both Houses of Congress and the American people. This bipartisan
approach must continue, and the Civil Rights Division must not falter in pursuing
strong enforcement efforts and relief. It was only through the resources of the
federal government, and the credibility of the Department of Justice, that many of
the more difficult and complicated cases were won.

Though questions regarding the Division’s credibility and its precise civil rights
agenda may arise throughout different administrations, the Division’s
fundamental commitment to equal justice and opportunity must remain steadfast.
As President Truman’s Committee for Civil Rights heralded 60 years ago, it must
be the imperative of the federal government to enforce the law and to ensure fair
and impartial administration of justice for all Americans. Today, which marks 50
years in the life of the Civil Rights Division, we commend its achievements and

" President Truman's Committee on Civil Rights. To Secure These Rights: The Report of the
President’s Committee on Civil Rights. 1947, 100.
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assess its limitations. We ask that Congress and the American people join us
today in renewing our commitment to civil rights enforcement.

Drew Days John Dunne

Assistant Attorney General Assistant Attorney General
Civil Rights Division Civil Rights Division
1977-1980 1990-1993

Deval Patrick Bill Lann Lee

Assistant Attorney General Assistant Attorney General
Civil Rights Division Civil Rights Division
1994-1997 1997-2001
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INTRODUCTION

My friends, to those who say that we are rushing this issue of civil rights, | say to
them we are 172 years late.
Vice President Hubert H. Humphrey, 19482

Until the late nineteenth century, African Americans in the United States,
particularly in the American South, were regarded both politically and socially as
second-class citizens. Though the 13", 14" and 15" Amendments to the
Constitution had been ratified, they were not being implemented with the full
force of the law. Moreover, the courts and the federal government had nullified
much of the Reconstruction-era Civil Rights Acts.®

In 1939, the Justice Department established a Civil Rights Section within its
Criminal Division for criminal prosecutions of peonage and involuntary servitude
cases, as well as for prosecutions under the remaining Civil Rights Acts.* The
Section was given limited authority and a small staff. Fighting a World War
against Nazism, however, made it increasingly difficult for the United States to
defend racial discrimination within its own borders, especially while African-
American troops were committed to the struggle for anti-discrimination abroad.
The return of Black veterans to the home front provided local leadership and a
political framework for civil rights protest that the federal government could no
longer ignore.

President Truman established a Committee on Civil Rights in 1946. Its 1947
report, To Secure These Rights, recommended comprehensive civil rights
legislation as well as the creation of a Civil Rights Division within the Justice
Department.® Although President Eisenhower did not embrace civil rights as a
political priority within the Administration, Attorney General Herbert Brownell
advocated additional governmental efforts. Brownell collaborated with civil rights
organizations, including the Leadership Conference on Civil Rights, to propose a
civil rights bill that would require both civil remedies and criminal penalties for
civil rights violations.

2 Humphrey, Hubert H. “1948 Democratic National Convention Address” (1948). Available at:
The Justice Department was limited to criminal prosecutions under these statutes. From the
Civil War to 1940, the Justice Department brought only two prosecutions for racial violence, one
in 1882 and one in 1911.
* In addition to civil rights cases, the Civil Rights Section was also responsible for administering
the criminal provisions of the Fair Labor Standards Act, the Safety Appliance Act, the Hatch Act,
and certain other statutes. It also processed most of the mail received by the federal government
relating to civil rights issues.
® The Truman Committee believed that increasing the level of federal civil rights enforcement
from a Section within the Criminal Division to its own separate Division “would give the federal
civil rights enforcement program prestige, power, and efficiency that it now lacks.” President
Truman's Committee on Civil Rights, To Secure These Rights, 152.
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On September 9, 1957, President Dwight Eisenhower signed the Civil Rights Act
of 1957, the first civil rights legislation since Reconstruction. While the Act could
not implement everything necessary to protect the political, social, and economic
rights of African Americans, it did authorize three important features: a position
for an Assistant Attorney General for Civil Rights within the Department of
Justice; the creation of the United States Commission on Civil Rights; and the
use of civil suits against voting discrimination.

On December 9, 1957, Attorney General William P. Rogers signed AG Order No.
155-57, formally establishing the Civil Rights Division of the Department of
Justice. In the 50 years since its creation, the Division has been instrumental in
promoting equal justice for all Americans.

The following report discusses the efforts of the Civil Rights Division over the
past 50 years to eliminate discrimination in the areas of education, employment,
housing, voting, criminal justice, and public accommodations. We provide the
historical context for the Division’s involvement in each area, outline the
Division’s landmark achievements, and assess the challenges it currently faces
in securing equal and impartial administration of justice under the law. Finally, we
provide recommendations for the Division to consider as it sets out to achieve its
mission of effective civil rights enforcement over the next 50 years. We invite the
Division, Congress, and the public to examine and reflect on this report as a
piece of an ongoing dialogue regarding how best to secure and protect the civil
rights of the American people.
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I. VOTING RIGHTS

We cannot, we must not, refuse to protect the right of every American to vote. ..
But even if we pass this bill, the battle will not be over. What happened in Selma
is part of a far larger movement which reaches into every section and State of
America...lt is all of us, who must overcome the crippling legacy of bigotry and
injustice. And we shall overcome.

President Lyndon Baines Johnson, 1965°

In 2004 and 2005, Forbes magazine ranked Secretary of State Condoleezza
Rice the most powerful woman in the world. A Phi Beta Kappa at age 19, with a
doctorate degree in the politics of the former Soviet Union, she was the first
female, first minority, and youngest Provost at Stanford University before serving
in President George H.W. Bush’s administration as Soviet and East European
advisor. She served the current President Bush first as National Security Advisor
and then Secretary of State. As the first African-American woman and the
second woman ever to head the United States Department of State, Secretary
Rice’s race and gender are always noted but rarely invoke surprise. But 50
years ago, an African-American Secretary of State, from Birmingham, Alabama,
would have been impossible.

In mid-twentieth century America, African Americans were regarded both socially
and politically as second-class citizens. Prior to the Civil War, Blacks were
disenfranchised throughout the states — Blacks in the South were still enslaved
and their Northern counterparts were, for the most part, denied the rights of
citizenship. Latino voters faced similar barriers to voting in Texas and other parts
of the Southwest, as did Native American and Asian-American voters in the
West. Fifty years ago, the vast majority of Blacks living in the South, like
Secretary Rice’s parents in Birmingham, Alabama, were barred from voting.

Americans born after the civil rights era of the 1960s may find it difficult to
imagine that there was ever a period in which advocating the right to vote for
African Americans and other racial minorities provoked controversy. Yet, in
Alabama and throughout the South, it generated widespread hostility and even
violence. In 1963, Birmingham Police Commissioner Eugene "Bull* Connor
ordered police to open fire hoses on hundreds of young, nonviolent Blacks — both
children and adults — who were protesting for their civil rights. Later that year,
members of the Ku Klux Klan planted a dynamite bomb in the basement of
Birmingham'’s 16th Street Baptist Church, a center for those resisting segregation
and demanding the vote. The explosion killed four young girls, including one of
Secretary Rice's classmates — 11-year old Denise McNair.

® President Lyndon B. Johnson. Speech Before Congress on Voting Rights. 15 March 1965.
Available at:
httpHmillercentervitginia edw/scripps/digitalarchive/speeches/spe_1985_0315_jshnson?print
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Far from intimidating the Black community and its many supporters, the deaths of
innocent children shocked the nation and the world. Then, in March 1965, on a
bridge outside Selma, Alabama, civil rights activists, led by Dr. Martin Luther
King, Jr., and others, took to the streets in a peaceful protest for voting rights.
They were met with clubs and violence. Many were beaten and severely injured,
including a young activist named John Lewis — now Congressman Lewis. But
the activists did not march in vain. Television brought this conflict of angry
violence against peaceful, moral, protest into living rooms across America. Five
days later, President Johnson announced to a joint session of Congress that he
would bring them an effective voting rights bill. Echoing the spiritual anthem of
the civil rights movement, he said simply, “We shall overcome.” Shortly
thereafter, Congress passed the Voting Rights Act.

This landmark legislation, called the most effective civil rights law ever enacted,
would not have passed without the stirring words of Martin Luther King, Jr., the
daily local struggles of civil rights activists, and the congressional arm-twisting of
President Johnson. But it was the early cases under the 1957 and 1960 Civil
Rights Acts, brought both by the Civil Rights Division and a core of private civil
right75 lawyers, that ultimately shaped the contents of the 1965 Voting Rights
Act.

From 1960 to 1964, Division attorneys traveled throughout the South to
investigate voting discrimination and compiled overwhelming evidence of
inequity. In a county-by-county and state-by-state campaign in Alabama,
Georgia, Louisiana, and Mississippi, the Division challenged voting discrimination
in federal courts. The Division faced hostile judges, defiant state and local
officials, and widespread tactics of violence and intimidation toward Blacks
attempting to register to vote.

In statewide cases against Louisiana and Mississippi in 1961 and 1962,
respectively, the Civil Rights Division argued that some state laws were designed
with discriminatory intent while others had the effect of preventing Blacks from
voting. In Mississippi, for example, state provisions required Blacks applying to
vote to copy and interpret provisions of the state constitution to the satisfaction of
the White registrars, which allowed them to summarily deny qualified Black
residents the opportunity to register. In Louisiana, District Judge John Minor
Wisdom ruled that parishes could no longer give Blacks any tests more onerous
than those that had previously been given to Whites — which generally meant no
tests at all.® The Supreme Court upheld the decision, ruling that a court not only
has “the power but the duty to render a decree which will, so far as possible,
eliminate the discriminatory effects of the past as well as bar like discrimination in
the future.”®

" see Landsberg, Brian K. Free af Last to Vote: The Alabama Origins of the 1965 Voting Rights
Act. Lawrence: University Press of Kansas, 2007.

® United States. v. Louisiana, 225 F. Supp. 353 (E.D. La. 1963), affd 380 U.S. 145 (1965).

® United States. v. Louisiana, 380 U.S. 145 (1965).
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Even when the Division obtained favorable rulings from some federal judges,
striking down discriminatory voting practices, new barriers were quickly put into
place. Those struggling for voting equality could not keep up with those fighting
against it. The limits of the 1957 and 1960 Civil Rights Acts and the inability of
the Division’s case-by-case litigation to secure and enforce the necessary
changes to local practices, pushed Congress to consider more rigorous, ground-
breaking provisions in the final voting rights bill, including Section 5 of the Act,
which required states and counties with the most egregious histories of
entrenched discrimination against minority voters to have their voting changes
pre-approved by the federal government before they could be implemented. The
Act also prohibited discrimination against racial minorities in voting and
authorized the Department of Justice to appoint federal examiners to register
voters where local officials refused and to monitor whether elections were being
conducted fairly. Civil Rights Division lawyers, particularly Harold Greene — who
later became a federal judge in D.C. — drafted the initial proposal and language
to be included in the final version of the Voting Rights Act.

On August 8, 1965, the day President Johnson signed the Voting Rights Act into
law, he directed the Attorney General to file suit against the Mississippi poll tax. '°
The Attorney General immediately sent letters to every county registrar in every
state covered by the Voting Rights Act to note the Act’s suspension of
discriminatory devices previously used to bar Blacks from voting. The following
week, the Civil Rights Division brought poll tax suits against Texas, Alabama,
and Virginia, and federal examiners were dispatched to 14 counties to register
Black voters. During that first week alone, federal examiners registered over
15,000 Blacks, and another 27,000 by the end of the first month."" As of June 30,
1966, over 117,000 African Americans were registered by federal examiners in
Alabama, Mississippi, Louisiana, and South Carolina. Within 10 years of passing
the Voting Rights Act, Black registration in the Deep South had increased by over
1 million people.

The priorities of the Civil Rights Division’s Voting Section have shifted
periodically since passage of the Voting Rights Act, concurrent with Supreme
Court interpretations of its meaning. The Supreme Court ruled in 1969, for
instance, that all voting changes in covered jurisdictions — including redistricting
and reapportionment — were subject to Section 5 preclearance; is also ruled in
1973 that the 14™ Amendment prohibited “vote dilution.”"? In light of these
decisions, the range of objections the Voting Section could raise — which
subsequently included all voting changes with a discriminatory purpose or effect
— became a powerful lever in prodding many jurisdictions to abandon at-large
election systems, discriminatory annexations, and racial gerrymandering.

" Twice earlier, in 1937 and in 1951, the Supreme Court had upheld the poll tax as constitutional.
It overruled these cases in 1965 in Harper v. Virginia, 383 U.S. 663 (1965).

" In the first year after the Act went into effect, the Attorney General dispatched examiners 1o 43
counties and observers to another 23.

"2 White v. Register, 412 U.S. 775 (1973).



73

In 1980, however, the Supreme Court dealt voting rights enforcement a
significant setback. In City of Mobile v. Boiden,™ the Court held that in order to
prove voting discrimination under Section 2 of the VRA, the plaintiff had to show
that the policy or procedure in question was motivated by a discriminatory
purpose. This temporarily limited the range of election practices to which the
Voting Section could legally object. Thankfully, when it renewed the Voting
Rights Act in 1982, Congress overturned the Bolden ruling, making clear that it is
unnecessary to prove that certain registration and voting practices have been
established with discriminatory intent. Instead, a Section 2 violation occurs if a
court concludes that a voting practice has the effect of discriminating against
minority voters, whether or not it was motivated by bias. The re-establishment of
the discriminatory ‘results” test as the standard for bringing a Section 2 challenge
again allowed the Civil Rights Division to intervene more effectively to combat
discriminatory election policies.

From the late 1970s through the 1980s, the Section 5 preclearance requirement
and the Voting Section’s litigation under Section 2 of the Voting Rights Act
curbed efforts to dilute minority voting strength. Following both the 1980 Census
and the 1990 Census, Division efforts yielded remarkable gains in the ability of
minority voters to participate in the political process. After the 1990 Census and
the resulting round of redistricting, the number of Black and Latino
representatives in Congress and in state houses across the country increased
dramatically. Intervening when redistricting had a discriminatory purpose or effect
has made voters increasingly able to elect candidates of their choice at every
level of government.

While some voting enforcement has continued in recent years, most notably to
ensure that the minority language provisions of the Act — Sections 203 and 4(f)(4)
— are vigorously prosecuted, much of the core work of the Voting Section has
been significantly diminished. In the last several years, the Section has brought
only a handful of Section 2 cases on behalf of African Americans, Hispanics,
Asian Americans, and Native Americans. Though Congress added the National
Voter Registration Act (NVRA) — also known as the "Motor-Voter" bill'® — to the
Civil Rights Division’s enforcement arsenal in 1993, the Section has been
pressing states to purge the voter rolls rather than ensure that states allow
registration at social service agencies. Moreover, in pursuing the newest voting
legislation, the Help America Vote Act (HAVA), a political appointee in the
Division urged Arizona to apply the most cramped interpretation. This restrictive
view of the new law would have limited voters’ opportunities to use provisional

5446 U S. 55 (1980).

" See Busbee v. Smith, 549 F. Supp. 494 (1982), regarding Georgia’s legislative redistricting in
1981. See Garza v. County of Los Angeles, 756 F. Supp. 1298 (C.D. Cal. 1990), regarding
Section 2 litigation in L.A. County that resulted in the creation of a Hispanic majority district and
the first Hispanic County Commissioner in 1992.

'> The NVRA requires states to provide voter registration materials to departments of motor
vehicles and offices that provide public assistance and/or disability benefits.
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ballots, thus defying the position of the Election Assistance Commission, which
has the principle role in implementing HAVA.

Ensuring the voting rights of all Americans in the twenty-first century demands
more innovative tactics and approaches than were required during the period of
overt segregation and racial discrimination. The Civil Rights Division, in changing
its approach, must not stray from its original mission to ensure political equality.
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Il. EDUCATION

The plurality’s postulate [in the recent Supreme Court decision regarding school

desegregation efforts in Seattle and Louisville] that ‘the way to stop

discrimination on the basis of race is fo stop discriminating on the basis of

race, .. .is not sufficient...To the extent the plurality opinion suggests the

Constitution mandates that state and local school authorities must accept the

status quo of racial isolation in schools, it is, in my view, profoundly mistaken.
Justice Kennedy, Parents v. Seattle School Dist. No. 1'°

The school bell rings at T.C. Williams High School in Alexandria, Virginia. A
group of students from Mr. Harrison’s Advanced Placement Government class
pours out into the hall, discussing last week’s basketball game against West
Potomac. The cafeteria boasts a racially, ethnically, and sociceconomically
diverse scene. Of the two thousand students enrolled at T.C. Williams, a quarter
is Hispanic, a quarter is White, and forty-three percent are Black. Dozens of flags
exemplifying the student body’s diversity of nationality hang in the school lobby;
meanwhile, the city's payment for its students’ AP exams and T.C. Williams’
initiative to provide every student with a laptop confirm its commitment to leveling
the playing field for its students of diverse socioeconomic backgrounds.'”

The diversity of Mr. Harrison’s class, while perhaps not typical, was unimaginable
50 years ago in Virginia. Efforts to racially integrate public schools in Virginia
have been met with periods of widespread resistance since the Civil War. While
many school districts employed tactics to stall integration and to avoid questions
as to the racial equality of their facilities, perhaps nowhere was massive
resistance more successfully employed than in 1950s Prince Edward County,
Virginia. Recounting the story of Prince Edward County sheds light on the
progress that has been made regarding issues of educational equality over the
past 50 years and, more importantly, the civil rights work in public education that
remains our business to resolve.

Prince Edward County is located in a Southside area of Virginia in the region
known 50 years ago as the “Black Belt.”'® Stretching from the shores of the
Chesapeake Bay down south through the Carolinas and Georgia and west
toward East Texas, the counties in that region were predominantly rural and at
least one-third Black. Each one embraced stringent laws and social norms
enforcing the separation of the races. In 1939, Robert Russa Moton High School
was constructed for Blacks in Prince Edward County in an attempt to avoid legal
challenge from the NAACP regarding inadequate educational facilities. The new

'8 parents Involved in Community Schools v. Seattle Schoof Dist. No. 1, 127 S. Ct. 2738 (2007);
Kennedy, J., concurring.

T C. Williams High School Profile.” Alexandria City Public Schools (2007); Available at:
www. 8Cps.K12 va us/prolilesftow. pho: www . en.wikinedia. ora/wikiT. C. Williams High Schoot
™ Prince Edward County: The Story Without An End—A Report Prepared for the U.S.
Commission on Civil Rights. July 1963; Available at

www iibrary. vou edudibcispecceifpec3a himil.
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school, however, was overcrowded and underfunded — it lacked a gymnasium,
cafeteria, desks, lockers, restrooms, and an auditorium with seats. When the
school's repeated requests for additional funds were denied by the all-white
school board, students at R.R. Moton took matters into their own hands.

In 1951, some 450 students walked out of the school in protest against the
educational conditions in Black Prince Edward schools. Supported by the
Richmond NAACP, the students’ case, Davis v. County School Board of Prince
Edward County, became one of the five cases combined under the name Brown
v. Board of Education in the 1952-1953 Supreme Court term. This decision,
which overturned Plessy v. Ferguson (1896) and declared racial segregation to
be unconstitutional, was met with massive resistance in Prince Edward County.
Since the Supreme Court specified no time frame for desegregation in Brown /
(1954), local White leadership delayed its implementation and organized plans to
underwrite White teacher salaries to insure that quality White education would
continue untouched. Following the 1957 decision in Brown // that schools must
desegregate “with all deliberate speed,” the Prince Edward County school board
epitomized Virginia's recalcitrant policy of massive resistance in its 1959 decision
to close its doors to all public education.

Though the county government refused to appropriate funds for the public school
system, various organizations raised money for White families to send their
children to private or parochial schools. In 1961, the State of Virginia allocated
funds for tuition grants and tax concessions for White children to go to private
segregated schools, while Black children were either denied public education or
forced to relocate to other counties. It wasn't until 1964 in the Supreme Court
case Griffin v. County School Board that Prince Edward County’s and the State
of Virginia’'s actions were declared unconstitutional. County schools were
subsequently ordered to reopen and to integrate.

In 1964, only 1.2 percent of Black students in the entire South attended schools
with Whites. In reaction to the dismal state of racial integration throughout the
South, Congress passed the Civil Rights Act of 1964. A comprehensive measure
mandating nondiscrimination in public education, facilities, accommodations,
employment, and federally assisted programs, the Act authorized the Justice
Department to intervene in race-based equal protection cases.'® Though the Civil
Rights Division was not a plaintiff in the Brown v. Board or the Griffin litigation,
Title IV of the 1964 Act authorized the Department thenceforth to bring suit
against racial segregation. Additionally, Title VI dictated that federal agencies,
including the Department of Health, Education, and Welfare, be responsible for
ensuring nondiscrimination in federally funded programs — including public
schools. The Act also provided for rescinding federal funds for noncompliance.

'® Congress also included national origin, sex, and religion in the categories of people to whom
equal protection under the Civil Rights Act of 1964 would extend.
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In 1966 alone, the Civil Rights Division brought 56 school desegregation cases
under Title IV, Title VI, and Title 1X.%° The Department challenged the legitimacy
of dual school systems throughout the South and endeavored to equalize
facilities while integrating teaching staff, school activities, and athletics. The
decisions resulting from cases brought by the Civil Rights Division required that
the school systems not only allow Black children to attend previously all-white
schools, but that they “undo the harm” created by the segregated system.?'

Leading up to the 1968 school year, many school boards sought to rely on
“freedom of choice” plans as a response to the desegregation mandate. Under
these plans, while all students were given a choice of which school to attend,
Whites typically levied intense pressure and intimidation to steer Black families
away from previously all-white schools, and practically no White families chose to
attend previously all-black schools. Thus, the practical effect of such plans was to
continue to perpetuate segregation. In 1968, in a challenge to the use of such
plans, the Supreme Court held that the plan in question was insufficient to
address the problem of segregation and that school boards must accept “the
affirmative duty to take whatever steps might be necessary” to convert to a
unitary system and to eliminate racial discrimination “root and branch.”?

Nevertheless, intense resistance to desegregation continued. In 19689, ina
consolidated case involving over 30 Mississippi school boards, Civil Rights
Division attorneys pressed to eliminate and replace “freedom of choice”
proposals with affirmative desegregation plans. In August of that year, the Fifth
Circuit ruled that the new desegregation plans must be implemented by
September. One week later, however, the Division’s Assistant Attorney General
sought to delay the new integration plans until the 1970 school year. Inresponse
to this change of position, career attorneys in the Division publicly protested.?®
Later that year, the Supreme Court issued a unanimous decision that the school
districts must integrate without delay in the middle of the school year.?* At that
point, the Division resumed its efforts to actively pursue desegregation, and at
the end of 1970 had undertaken a total of 214 active school cases.

? Title IX of the Civil Rights Act of 1964 allowed the Justice Department o intervene in private
suits.

2" United States v. Jefferson County Board of Education, 372 F.2d 836 (5" Cir. 1966), adopted en
banc, 380 F.2d 385 (5" Cir. 1966)—immediate desegregation for all states of the 5" Cir., 417 F.
2d 834 (5m Cir. 1969); see also United States v. Montgomery County Board of Education, 395
U.S. 225 (1969)—desegregation of faculty and staff required.

2 5ee Green v. New Kent County School Board, 391 U.S. 430, 438 (1968).

 The United States Commission on Civil Rights also called this reversal a “major retreat in the
struggle to achieve meaningful school desegregation.” Cited in Appellee’s Brief, 1969 WL
120225,

2 Alexander v. Holmes County Board of Education, 396 U.S. 19 (1968).
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In addition to challenging “freedom of choice” policies in the South, the Division
attempted to desegregate Northem and Midwestem public schools® and
challenged dual systems in higher education.?® The Division’s education work
over the past 50 years, however, is not limited to securing public school
desegregation. The Education Section has committed itself over the years to
equal education for students with limited-English proficiency (LEP), to equal
access for disabled students through enforcement of the Americans with
Disabilities Act, and to equal opportunity for female students to participate in
sports programs.

Since the closing of Prince Edward County schools in 1959, the region has made
great strides towards integration and racial reconciliation. In 2003, the Virginia
General Assembly passed a resolution apologizing for massive resistance, and in
June 2003, Prince Edward County granted honorary diplomas to the students
who would have graduated from R.R. Moton High School. Currently the largest
public high school in the area, Prince Edward County High, is fully integrated with
a population that is 56 percent Black and 43 percent White. T.C. Williams High
School in Alexandria, while not constructed until after the Civil Rights Act of
1964, has also overcome significant resistance to integration. Though the city’'s
public schools were desegregated in 1959, the three area high schools were
consolidated and subsequently integrated in 1971 to remedy pervasive racial
imbalances in the 1960s. While these school districts have made significant local
progress, further protections by the Civil Rights Division are necessary
nationwide, for schools are increasingly becoming resegregated.?”

While the Justice Department committed to aggressive desegregation efforts in
the late 1960s, those efforts have been consistently scaled back in subsequent
decades. The courts have undermined progress in achieving racial equality and
diversity by limiting possible remedies for segregation. In Milliken v. Bradiey
(1974), for instance, the Supreme Court blocked a desegregation plan in Detroit
that relied on inter-district busing, ruling that dismantling a dual school system did
not require any particular racial balance in each school. In rejecting inter-district
busing and emphasizing the importance of local control over the operation of
public schools, the decision exempted suburban districts from assisting in the
desegregation of inner-city school systems. Limitations such as this sanction de
facto segregation as a replacement for the de jure system outlawed by Brown.

Recent decisions such as that from the Seattle and Louisvilfe cases, though
continuing to endorse diversity as a compelling state interest, may undermine
local school districts’ voluntary strategies to combat segregation. The work of the

% Reed v. Rhodes, 607 F.2d 714 (6" Cir. 1979) (Cleveland, OHY); Liddefl v. Bd. of Ed., 667 F.2d
643 (8™ Cir. 1981)(St. Louis, MO); United States v. Yonkers, 837 F.2d 1181 (2™ Cir.
1989)(Yonkers, NY).

28 Ayer and United States v. Fordice, 505 U.S. 717 (1992).

z Orfield, G., Eaton, S., and the Harvard Project on School Desegregation. Dismantling
Desegregation: The Quief Reversal of Brown v. Board of Education. New York: New Press, 1998.
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Education Section of the Civil Rights Division, which contributed greatly in the
early years to fuel the fire of integration, has stalled in recent years. It is the
responsibility of the Civil Rights Division to contest efforts to scale back the
federal government’s promise to ensure equal protection and educational
opportunity for all its students.
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Ill. EMPLOYMENT DISCRIMINATION

We...are not interested in Negroes getting more work, Negroes have too much
work already. What we want Negroes to get is less work and more wages.
A. Philip Randolph, “Our Reason for Being.” March 1919

Born in Karachi, Pakistan, but living in the United States since he was one year
old, New Yorker Mohammad Salman Hamdani was equally proud of his Muslim
heritage and American citizenship. On September 11, 2001, it was believed that
the 23-year-old part-time ambulance driver and police cadet heard about the
terrorist attack on his way to work and rushed over to help. Unfortunately, his
whereabouts that day remained unconfirmed until 2002 when his remains were
positively identified at the World Trade Center site. “A compassionate, warm-
hearted young man,” says Salman Hamdani's mother, his “greatest desire in life
was to help others.”®

The terrorist attack on September 11, 2001, was a singular act of horror not seen
on U.S. soil since Pearl Harbor. The quick response of New York City firefighters,
law enforcement officers, and medical workers like Mohammad Salman Hamdani
to the tragedy made them heroes. These officers — men and women of all races
and ethnicities — are the best that New York has to offer. They risked their lives
for others and did so with honor.

Fifty years ago, many of these local heroes would not have had the opportunity
to serve their city and their country as first responders. The doors to professions
such as law enforcement and firefighting were all but locked in 1957 to people of
color. Fire stations were notoriously segregated in the days preceding the civil
rights movement. In San Francisco, for instance, there were no black firefighters
at all before 1955 and women were not allowed to apply before 1576, *°

Too often, in the 1950s and 1960s, Blacks were relegated to lower paying and
less desirable jobs, and were excluded by many traditionally “white” industries
and professions — particularly in the South. In many manufacturing industries, for
example, Blacks held the jobs that were more physically strenuous, and often
hotter or dirtier, while only Whites could compete for better paying supervisory
positions. To make matters worse, unions at the time boasted many restrictions
and employment hierarchies. Women were also relegated to low-paying jobs,
thus earning about half that of men in 1960.

= Randolph, A. Philip. “Our Reason for Being.” First editorial of The Messenger, March 1919,
Available at: hitp://historymatters.gmu.edu/d/5125/

 U.S. Department of State's Office of International Information Programs. September 11: Victims
and Heroes. Available at: plip.Yusinio.state govialbums/81 1/homepage.hitm.

0 Yi, M. “Minorities Named to Key Posts at SFFD.” Examiner. 26 July 2000, A1; Available at:
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Much of the change that we have seen in employment with respect to racial and
gender discrimination can be directly attributed to the Civil Rights Division’s
enforcement of Title VII of the Civil Rights Act of 1964, which prohibits
discrimination in employment based on race, sex, religion and national origin.'

Initially, few cases were brought following under Title VII. At that time, the Equal
Employment Opportunity Commission (EEQC), created by the 1964 Civil Rights
Act, had no enforcement authority. It could only investigate, conciliate, or refer
cases to the Justice Department to litigate. A few years later, the Civil Rights
Division put employment litigation on its priority list, filing six discrimination suits
in the summer of 1967 and another 26 in 1968. At issue in the early employment
cases was whether Title VIl prohibited only purposeful discrimination or whether
it also prohibited practices that appeared to be neutral but had a discriminatory
effect.

The Justice Department first raised this issue in suits challenging union hiring
practices. In one suit, an all-white asbestos workers union restricted membership
to sons (or nephews raised as sons) of union members. Without union
membership, individuals could not get hired in the insulation and asbestos trade.
A second suit challenged a seniority system that perpetuated the effects of past
discrimination. Both practices — restricted union membership and the seniority
system — were ruled unlawful under Title VIl by lower federal courts.® The
Supreme Court addressed the issue of discriminatory hiring practices in 1971,
after a divided Fourth Circuit ruled that Duke Power could require new hires for
previously all-white jobs to have a high school degree and pass a written “ability”
test. The Justice Department supported the plaintiffs in the case, noting that
Duke Power's new hiring criteria were neither expected of previously hired White
employees nor necessary to fill the job description.®® The plaintiffs prevailed
unanimously in the Supreme Court, which held that facially neutral “practices,
procedures or tests that are discriminatory in effect cannot be used to preserve
the ‘status quo’ of employment discrimination.”>*

In 1969, the Division sought back pay for the first time in an employment
discrimination lawsuit. The Justice Department also determined that the
affirmative action practice of requiring numerical goals and timetables for hiring

3t Also, Executive Order 11,246, issued by President in Johnson in September 1985, gave the
Labor Department the responsibility of enforcing nondiscrimination for federal contractors and
subcontractors.

* Vogler v. Ashestos Workers 53, (E.D. La. 1967); United States v. Local 189
United Papermakers, 282 F. Supp. 39 (E.D. La. 1968).

% See Griggs v. Duke Power, 401 U.S. 424 (1971).

4 Vogler, supra note 32, at 430. “The Act proscribes not only overt discrimination but also
practices that are fair in form, but discriminatory in operation. The touchstone is business
necessity. If an employment practice which operates to exclude Negroes cannot be shown to be
related 1o job performance, the practice is prohibited. ... [G]ood intent or absence of
discriminatory intent does not redeem employment procedures or testing mechanisms that
operate as ‘built in headwinds' for minority groups and are unrelated to measuring job capability.”
1bid, 431.
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could be required for federal contractors as part of Executive Order 11246, which
prohibited discrimination based on race, national origin, or religion by employers
with federal contracts. The Division included goals and timetables in the relief
and in settlements it sought in Title VI litigation. Following suits against
Bethlehem Steel and United States Steel, the Division brought a nationwide suit
against the entire basic steel industry in 1974, covering more than 700,000
employees at that time. A nationwide suit against over 250 trucking companies
was brought that same year, resulting in a consent decree with the employers.
These suits combined “brought over two million employees under the coverage
of consent decrees with goals, timetables, and back pay.”®® In the same vein, a
case was brought against the Alabama Department of Public Safety in 1972, in
which the district court found that there had never been a Black trooper in the 37
years of the state patrol. The court required a one-for-one hiring of Black and
White troopers until the Department met a goal of 25 percent Black troopers.*

In 1974, the federal government reorganized Title VII enforcement and the
litigation authority against private employers was transferred to the EEOC. The
Division’s Employment Litigation Section was tasked with aggressively enforcing
the provisions of Title VIl against state and local government employers. From
1975 to 1982, the Civil Rights Division brought cases covering recruiting, hiring
and promotional practices of local and state governments, predominately against
police and fire departments, which opened up their ranks to minorities and
women.* Similar cases were brought against states and counties to include
minorities and women in jobs in correctional institutions.

In 1978, the Civil Rights Division also worked with the EEOC and other agencies
to issue the Uniform Guidelines on Employee Selection Procedures. These
guidelines provided employers, labor organizations, and the courts with uniform
federal guidance on what employers could and should do to create and
implement hiring practices and standards that are non-discriminatory. These
guidelines applied to federal government hiring as well.

The policies and practices of the Employment Section of the Division shifted
dramatically under the Reagan Administration. In 1983, the Department filed an
amicus brief in a private suit against the New Orleans Police Department,
arguing that no affirmative action remedies — including race conscious measures

* Rose, D. “Twenty-Five Years Later: Where Do We Stand on Equal Employment Opportunity
Law Enforcement.” Vanderbilt Law Review, Vol. 42, May 1989: 1122, 1145.

** NAACP and United States v. Allen, 340 F. Supp. 703 (M.D. Ala. 1972). Later, the District Court
ordered a similar race-conscious requirement for promotions to higher ranks, and the Supreme
Court upheld the relief in 1987 despite the United States’ reversal of position and opposition to
the remedy. See United Stafes v. Paradise, 480 U.S. 149 (1987).

% See United States v. City of Alexandria, 614 F.2d 1358 (5" Cir. 1980) (covering 45 municipal
police and fire departments in Louisiana), and Vulcan Pioneers, Inc. v. New Jersey, 832 F.2d 811
(3" Cir. 1987) (covering 12 fire departments in New Jersey). Cases were brought during this ime
against state police agencies in Florida, Maryland, Michigan, New Hampshire, New Jersey, North
Carolina, Vermont and Virginia.
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— are lawful to correct past discrimination under Title VIl except those that assist
individual and specific victims of discrimination. The Fifth Circuit rejected that
position.*® However, in 1984 the Division began systematically revising its
consent decrees with over 50 public employers that had required affirmative
action remedies, to eliminate numerical goals. As one commentator put it, “[t] he
cumulative effect of the Justice Department’s positions was that the lawyers for
the executive branch, who had been in the forefront of advocating the civil rights
of blacks, other minorities, and women since the days of President Truman,
became the advocates for a restrictive interpretation of the civil rights laws.”®

One area in which the Division did continue equal employment enforcement
during the 1980s was in residency requirements. In 1983, the Division brought
suit against the city of Cicero, lllinois, for requiring applicants for employment to
live in the city. Because the city was over 99 percent White, the city work force
was all White. Twelve similar suits followed in other white suburbs of Chicago.
The court ruled that the residency requirements violated the disparate impact
standard of Griggs v. Duke Power, and settlements or summary judgments were
entered in all 13 suits. Lawsuits against 18 suburbs of Detroit were also
successful.

In the 1990s, the Civil Rights Division renewed its efforts to enforce Title VII
against public employers through “pattern or practice” cases and individual cases
referred by the EEQOC. The Employment Section also took on a critical role in
defending the federal government'’s affirmative action programs. In July 1995,
President Clinton confirmed that the federal government would “mend, not end”
affirmative action and ensure that federal programs were consistent with the
Supreme Court’s new, more ri%orous, standard for evaluating whether such
programs were constitutional.™ The Justice Department subsequently undertook
a meticulous review of all federal programs to ensure their fairness, flexibility,
and constitutionality.

In recent years, prosecution of employment cases by the Division has been
drastically reduced. A review of the Division’s enforcement activity in recent
years reveals a considerable decline in the number of Title VIl lawsuits being
undertaken, particularly as related to the issue of “disparate impact.” The Division
must consider these cases a higher priority, as they seek systemic reform of
employment selection and promotion practices that adversely affect the
employment opportunities of women and minorities. Strong evidence suggests
that the problem of systemic employment discrimination persists, and because
these cases are complex and difficult, the Justice Department is oftentimes the
only entity that can successfully intervene.

* Williams v. New Orleans, 729 F. 2d 1554 (5™ Cir. 1984).
* Rose, supra note 35, at 1155, 1157.
0 See Adarand Constructors v. Pena, 515 U.S. 200 (1995).
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IV. FAIR HOUSING

MAMA: ’Course | don’t want to make it sound fancier than it is.. It’s just a plain
little ofd house — but it's made good and solid — and it will be ours...
RUTH: Where is it?
MAMA: Well — well — it’s out there in Clybourne Park — ...
RUTH: ...Mama, there ain’t no colored people living in Clybourne Park...
MAMA:.. ] just tried to find the nicest place for the least amount of money for my
family... Them houses they put up for colored in them areas way out all
seem fo cost twice as much as other houses. [ did the best | could.
Lorraine Hansberry, A Raisin in the Sun!

Even though the housing boom has cooled and the downturn in the subprime
market is rippling through the credit markets, home ownership continues to sit at
the heart of the American dream. For many prospective homeowners today, the
chief concern is whether they can afford their neighborhood of choice or whether
they should take out a fixed or variable rate loan.

Fifty years ago, however, many families across the country faced much graver
challenges to homeownership than we consider today — whether their houses
would be bombed upon moving in. This happened to Percy Julian — the famed
African-American chemist — when he and his family moved into Oak Park, lllinois,
in 1950. The Julian home was fire-bombed on Thanksgiving Day just before they
moved in. The attacks galvanized the community, which supported the Julians;
but for years afterward, father and son often felt compelled to watch over their
property by sitting in a tree with a shotgun.

In 1968, Congress responded to mounting evidence of intractable housing
discrimination by enacting the Fair Housing Act. The Act prohibits both public and
private discrimination on the basis of race, color, religion, and national origin in
the sale and rental of housing. For the first time, it also allowed money damages
to be collected in Justice Department suits.

The Civil Rights Division quickly applied this new authority, and a number of its
first cases resulted in negotiated consent decrees. Developers of residential
housing and owners and managers of urban rental apartments agreed to use
objective, nonracial sales and rental criteria, as well as to engage in affirmative
marketing efforts to seek minority customers. One of the first litigated cases
resulted in similar affirmative relief. * Other early cases involved racial steering,
in which real estate agents only showed minority applicants apartments or
houses in areas that were already predominantly occupied by people of color.
High profile cases were brought against Chicago real estate agents, Fred and
Donald Trump in New York City, and the owners of the LaFrak housing complex
—alsoin New York City

4 Hansberry, L. A Raisin in the Sun. New York: Random House Inc., 1995, 76-77.
“2 United States v. West Peachtree Tenth Corp., 437 U.S. 221 (5" Cir. 1971).
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Another case of note involved the City of Black Jack, Missouri, just outside St.
Louis. In 1969, a community organization in St. Louis began planning to
construct multifamily apartments for low and moderate income residents in a
predominantly Black area of the city. It found a location outside the city, in an
unincorporated part of St. Louis County called Black Jack, which was already
designated for multi-family units. When they learned of this plan, Whites in the
area (Black residents made up less than 2 percent), successfully petitioned the
county to incorporate as the City of Black Jack. They then enacted a zoning
ordinance prohibiting the construction of any new multifamily dwellings. The Civil
Rights Division challenged the zoning ordinance and the court ruled that the
racial effect of the zoning ordinance was sufficient to violate the Fair Housing Act,
and that the Division did not need to prove racial intent: “Effect and not
motivation is the touchstone, in part because clever men may easily conceal their
motivation.”*® Allowing the Division to focus on discriminatory effect rather than
only intent empowered it to take on significantly more cases in recent years.

In 1980, the Civil Rights Division and the Yonkers branch of the NAACP filed suit
against the City of Yonkers and the Yonkers School Board, charging that the city
had engaged in systematic housing and school segregation for 30 years. This
was the first case in which both school and housing segregation were challenged
in the same lawsuit. After a three-month trial, the court found that the city had
restricted housing projects to southwest Yonkers, a predominantly minority area,
for the purpose of enhancing racially segregated housing and intentionaILy to limit
minority children to schools with predominantly minority student bodies. *

In 1988, Congress enacted a Fair Housing Amendments Act that provided stiffer
penalties, expanded the Act’s coverage to include disabled persons and families
with children, and established an administrative enforcement mechanism through
the Department of Housing and Urban Development (HUD). The Act also
required the design and construction of new multifamily dwellings to meet certain
adaptability and accessibility requirements. With these amendments, the
Division’s Housing Section tripled; and in 1991, it established a fair housing
testing program, wherein individuals pose as prospective buyers or renters to
assess whether the housing providers discriminate. The Division generally uses
both Black and White non-volunteers from other parts of the Justice Department
as individual testers. From 1992 to 2005, the Division filed 79 pattern or practice
cases using evidence from the fair housing testing program.

In the 1990s, the Division began its Fair Lending program. Discrimination in
lending generally involves one of three types of issues; (1) marketing practices in

3 United States v. City of Black Jack, 508 F2nd 1179, 1186 (8" Cir. 1975).

* United States v. Yonkers Board of Education, 624 F.Supp. 1276 (S.D.N.Y. 1985), affd, 837
F.2d 1181 (2"d Cir. 1987). As a remedy, the court ordered the City to provide for 200 units of
public housing in white areas of the city, as well as to allocate its federal housing grants for
several years in ways that would advance racial integration. It also ordered the school board to
create magnet schools and implement a school assignment program furthering desegregation.
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which the availability of loans depends on the racial or ethnic composition of
neighborhoods (also known as redlining); (2) underwriting policies and practices
in which lenders use different standards to assess the credit worthiness of
applicants, and offer different levels of assistance to applicants based on race;
and (3) pricing practices in which minorities and other protected groups are
charged more for credit than other similarly situated borrowers.

The Department’s first case related to underwriting practices, which was brought
in 1992, stemmed from an Atlanta Journal series on the Decatur Federal Savings
and Loan. Black and Hispanic applicants were rejected for mortgage loans in
significantly higher proportions than White applicants. Bank employees also
assisted White applicants with the loan process, but not Black applicants. A
consent decree was entered that required fair lending training for loan officers,
advertising and marketing to minority neighborhoods, and the creation of new
branches in minority neighborhoods. In 1993, the Division settled with Blackpipe
State Bank in South Dakota for redlining; the bank had refused to make secured
loans to Native Americans living on Reservation lands. Loans to purchase cars,
mobile homes, and farm equipment were simply unavailable to Native American
borrowers. The bank that purchased Blackpipe agreed to set up a fund to
compensate victims, to establish a marketing program and conduct financial
seminars on Native American reservations, and to recruit qualified Native
American applicants for job openings at the bank.

In 1994, the Division entered into a consent decree with Chevy Chase Bank,
after it alleged that the bank was not marketing loans in predominantly African
American neighborhoods of Washington, D.C. and Prince Georges County.
Chevy Chase Bank agreed to pay $11 million to the neglected areas through a
special loan program and through service efforts geared toward those
neighborhoods. Other fair lending cases involved allegations of racially
discriminatory practices relating to the sale of homeowners insurance
(Milwaukee), discriminatory pricing (Brooklyn, Long Beach, CA), and predatory
lending (New York City, Washington, D.C.).

The results of these efforts were remarkable in such a short period of time. Due
in part to the Division’s work and its general impact on the banking profession,
the availability of loans to minorities expanded dramatically. At the same time,
however, the Division has done little over the past 10 years to require
conventional lenders to penetrate the African-American and Latino
homeownership markets nationwide. It has failed to challenge the discriminatory
predatory practices — such as steering Blacks and Latinos to subprime loans and
lenders when they could qualify for conventional loans — that affect the lending
market so dramatically today. Although indications of redlining in the
homeowners insurance industry continue to surface, the Division has not been
aggressive enough in recent years in confronting this discrimination directly or in
correcting underlying practices.
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Additionally, despite its promising start in addressing residential segregation
based on race, the Division has not in recent years used its authority to address
real estate sales discrimination and discriminatory zoning practices that exclude
or limit housing opportunities for African Americans and Latinos. The loss of the
Division’s momentum in this area has left a significant vacuum in the efforts of
the federal government to end residential segregation. This failure is particularly
disheartening in the face of the Supreme Court’s recent school desegregation
rulings, which leave fair housing enforcement as one of the few remaining
options to promote school desegregation.

The general criticisms of politicization, anemic enforcement, and a disregard of
mission further affect housing discrimination enforcement, as they do with
regards to other civil rights issues. The Fair Housing Act clearly states that the
Division “shall” file cases investigated and charged by the Department of Housing
and Urban Development. With increasing frequency, however, the Division has
rejected responsibility for filing these cases — declining to conduct additional
investigations or declining the cases altogether, thereby prolonging and
duplicating the legal process. In one Chicago case, for example, the Division
refused to file a federal suit after a referral from HUD. The Division stalled on the
case for so long that Representative Jesse Jackson, Jr. requested that the
Division investigate the case. The case was eventually settled, but the Division’s
delays undercut the promise of full enforcement of the Fair Housing Act, and thus
the relief provided to the complainant in the case.

The number of enforcement cases brought by the Division — both “pattern or
practice” and HUD election cases — has dropped significantly in recent years;
and that decrease is most evident in cases alleging racial discrimination. The
Division’s fair housing testing program has been reduced, and the Division has
not advanced a strong fair lending or homeowners insurance enforcement
portfolio for years. Given both the problems evident in the subprime market and
the persisting patterns of residential segregation, predatory lending and sales
and zoning practices that discriminate based on race and national origin should
be at the top of the Division’s agenda. It is evident that the Division has not
wielded its voice to the fullest extent in combating these injustices.

Unfortunately, as with many other sections of the Civil Rights Division in recent
years, many qualified attorneys have left and/or been pushed out by the
administration. A diminishing staff promises a loss of both institutional memory
and familiarity with the Fair Housing Act, thus reducing the ability of the Section
to get back on its feet. As homeownership continues to sit at the heart of the
American dream, the Division must recommit itself to redressing these ongoing
setbacks; for while minority home ownership has undoubtedly advanced over the
last 50 years, it still remains out of reach for too many Americans.
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V. PUBLIC ACCOMMODATIONS

All of Africa will be free before we can get a lousy cup of coffee.
James Baldwin*

Richard and Angela Edmond of Greenville, Mississippi are planning a summer
vacation to Daytona Beach with their high-school-aged kids, Kevin and Marcus.
Heading out on a Friday, they plan to spend a night in Selma, Alabama, to break
up the drive and to have dinner with Mrs. Edmond’s parents, the Hurstons.
Having resided in Selma their whole lives, Mr. and Mrs. Hurston are well-known
within their tight-knit neighborhood, particularly for their ongoing involvement in
local civil rights issues. Over dinner, the family discusses the Hurstons’
participation in the famous 1965 voting rights march from Selma to Montgomery
and the voter registration drives they organized after moving back home from
college. It doesn't take much to convince the grandkids to accompany them in
the morning to see the AM.E. Church where Dr. King spoke on voting rights in
the 1960s.

On their way to the local Comfort Inn after dinner, the Edmonds are reminded of
how differently they navigate public life in Alabama from their parents. Fifty years
ago, they would not have been welcomed at most hotel chains in their area, nor

would they have been served dinner in a racially integrated environment.

While pockets of injustice in customer service still exist throughout the nation, the
law no longer supports them. Fifty years ago, segregation in public
accommodations — particularly in the South — was the norm. Whether it was in
restaurants, bars, movie theaters, buses, hotels, or drinking fountains, African
Americans were routinely denied service and relegated in the social realm to
second-class citizens. Through local efforts in the early 1960s, such as the sit-in
movement in Greensboro, North Carolina, students and civil rights organizations
alike forced the issue of segregation into the public arena. Over the course of a
year and a half, the sit-in movement had attracted over 70,000 participants and
generated over 3,000 arrests in the name of equal protection under the law.*® As
a result of these and other civil rights efforts, the Civil Rights Act, passed by
Congress in 1964, included provisions outlawing discrimination in public
accommodations.

Title Il of the Act requires that restaurants, hotels, theaters, sales or rental
services, health care providers, transportation hubs, and other service venues
afford to all persons “full and equal enjoyment of the goods, services, [and]
facilities” without discrimination or segregation. Consequently, federal law
prohibits privately owned facilities from discriminating on the basis of race, color,

S Quoted in Kasher, S. The Civil Rights Movement: A Photographic History, 1954-1968. New
York: Abbeville Press, 1996, 35.

A Carson, C., Garrow, D., Gill, G., Harding, V., and Clark Hine, D., eds. The Eyes on the Prize
Civil Rights Reader. New York: Penguin Books, 1997.
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religion, or national origin, and the Americans with Disabilities Act extends this
provision to include disability. In 1964, including a directive to address
segregation in public accommodations was particularly controversial because the
1883 civil rights cases held that equal protection under the law did not extend to
privately owned and operated establishments and facilities. In order to pass Title
I, Congress used its constitutional authority over interstate commerce to
authorize its actions. The provision succeeded, therefore, due to Congress’
ability to intercede in the buying, selling, and trading of services. The year the Act
was passed, the Supreme Court upheld Title Il as a constitutional application of
the commerce clause in Heart of Atlanta Motel v. United States.”” The Supreme
Court also upheld the Act in a companion case regarding Ollie’s Barbeque — a
family owned restaurant in Birmingham, Alabama, that served barbeque and
home-made pies.*

In the Heart of Atlanta and the Katzenbach (Ollie’s Barbeque) cases, both the
hotel and the restaurant, respectively, had brought declaratory judgment cases
against the United States in an attempt to force the courts to declare Title Il
unconstitutional. The Department prevailed in these cases, after which it
continued a vigorous enforcement program throughout the late 1960s.
Subsequently, thousands of hotels, restaurants, bars, pools, movie theaters and
transportation facilities were forced to integrate. Though these efforts were
extensive, few cases went to trial and resulted in reported decisions, as the
majority of defendants settled and agreed to change their patterns and practices
of discrimination. Additionally, most of the public accommodations cases in which
the Department intervenes originate as private suits.

While drastic changes in the administration of public services have occurred over
the past 50 years, discrimination in public accommodations has weakened but
not disappeared. In recent years, the Civil Rights Division has been involved in
multiple cases alleging overt racial and ethnic discrimination. In 1994, the Justice
Department sued Denny’s restaurants for discriminatory service. In U.S. v.
Flagstar Corporation and Denny’s, the Division filed and resolved a Title Il action
in California alleging that the chain consistently required Black customers to
prepay for their meals, ordered them to show identification, discouraged their
patronage, and removed them from selected restaurants entirely. On the same
day the Department filed a consent decree in the California case, six Black
uniformed Secret Service officers assigned to protect President Clinton set out to
have breakfast with 15 other officers and were discriminated against at a Denny’s
in Maryland. A private class-action suit was filed and won. In the California case,
the Civil Rights Division entered into a settlement that provided approximately

47379 U.S. 241 (1964).

* See Kaizenbach v. McClung, 379 U E. 294 (1964). The Supreme Court also applied the 1964
Act to Piggy Park drive-in barbeque restaurants in South Carolina. See Newman v. Piggy Park
Enfterprises, 390 U.S. 400 (1968). This secured the law's application in drive-in (rather than only
in sit-down) facilities.
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$54 million to 300,000 customers and required Denny’s to implement a
nationwide program to prevent future discrimination.

In 1999, the Division investigated the Adam’s Mark Hotel chain for discrimination
against African-American hotel guests in Daytona, Florida, during the city’s Black
College Reunion. The Division’s settlement included compensation to the reunion
attendees as well as a substantial contribution to Florida's historically black
colleges to develop scholarsh'fs and cooperative education programs in hotel
and hospitality management.® It was not until the Civil Rights Division filed a
complaint against Satyam, L.L.C., which owns and operates the Selma Comfort
Inn, that the management and employees officially promised to stop
discriminating against African-American guests at their hotel. According to the
complaint, employees charged Black guests higher prices than Whites, denied
them equal access to hotel services and facilities, and consistently steered them
toward the back of the hotel until the Department of Justice intervened in 2001.5°

Cases such as this remind us that while the landscape of public life today is a far
cry from life in 1957, substantial work remains to eliminate the pattern and
practice of discrimination in public accommodations. The Division must continue
to commit itself to aggressive civil rights enforcement in the area of
accommodations so that all Americans are protected equally from the systematic
denial of public services.

* See U.S. v. HBE Corporation d/b/a Adam’s Mark Hotels (2000).
% See U.S. v. Satyam, L.L.C. d/b/a Selma Comiort inn, et aj. (2001).

27



91

VI. POLICING THE POLICE and PROSECUTING THE KLAN

You may have heard a radio news report which aired briefly during the days after
the jury’s acquittal of the policemen in the Rodney King beating case. The report
stated that public officials of the judicial system of Los Angeles routinely used the
acronym N.H.1. to refer to any case involving a breach of the rights of young
Black males...N.H.l. means ‘no humans involved.” By classifying this category as
N.H.I. these public officials would have given the police of Los Angeles the green
light to deal with its members in any way they pleased.
Sylvia Wynter®'

The beating of Rodney King by officers of the Los Angeles Police Department on
March 3, 1991, captured on videotape and broadcast around the world, shocked
America. The tape all but confirmed the officers’ use of excessive force and
exposed to the public longstanding racial tensions in Los Angeles, with which its
residents were all too familiar. The state prosecution of the four officers involved
resulted in a complete acquittal. Within hours, riots broke out across Los Angeles
that left 55 people dead and over 2000 wounded. In light of what appeared to
many to be a wholesale miscarriage of justice, the Civil Rights Division opened a
new investigation and initiated a federal prosecution. On August 4, 1992, the
same four officers were indicted on two counts of intentionally violating Mr. King's
constitutional rights by the use of excessive force.

In the federal trial, there was a racially mixed jury, expert medical testimony
regarding King's injuries, and a dismissal of the defense’s use-of-force “expert.”
By prosecuting this case, the Civil Rights Division expressed a commitment to
racial justice not shown in the state system. The two-month federal trial of the
four Los Angeles police officers ultimately ended with the conviction in April 1993
of two of the four officers, Sgt. Stacey Koon, the supervising officer at the scene,
and Officer Laurence Powell, the officer who had delivered the most number of
blows to Mr. King. Both defendants were sentenced to 30 months in prison.

Fifty years ago, many people living under Jim Crow could not envision a legal
system in which equal protection under the law would extend to all Americans.
From the Civil War until the 1950s, lynching was accepted as a method of
imposing law and order in the South and maintaining a social caste system. An
anti-lynching campaign was gradually legitimized and supported by the NAACP
through legal challenges, but the law continued to criminalize Black behavior. %

The Jim Crow system of de jure segregation in the South not only relegated

Blacks to second-class citizens for whom voting, education, and housing rights
were restricted; it also denied Blacks adequate government protection from the
racial violence employed to maintain this caste system as the status quo. Black

°" Wynter, S. *No Humans Involved: An Open Letter to My Colleagues.” Forum N.H.1.: Knowledge
for the 21 Century, Vol. 1, No. 1, Fall 1994: 42.
2 Davis, A. Y. Are Prisons Obsolete?, New York: Seven Stories Press, 2003, 23.
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codes, racist statutes, and government unwillingness to protect Blacks from
impending racial violence allowed members of the Ku Klux Klan (KKK) to carry
out a racist regime of public violence with impunity. Since local officials were not
interested in prosecuting white-on-black viclence, police officers could also avoid
culpability for abusing the civil rights of Black residents.

The brutal murder of Emmett Till in the summer of 1955 exemplifies the extent to
which southern extremists were able to preserve Jim Crow under the guise of law
and order. During the initial period following the Brown v. Board decision in 1954,
the South witnessed tactics of massive resistance that resulted in pockets of
highly publicized racial violence. In 1955, fourteen-year-old Emmett Till, who
traveled from Chicago to visit relatives in Mississippi, was viciously murdered and
disposed of in the Tallahatchie River for whistling at a White woman. Although
the crime was prosecuted by state authorities, the defendants were acquitted by
an all-white jury after deliberating for just over one hour. Immediately following
the acquittal, the defendants publicly and shamelessly admitted their guilt. >
These and other murders persisted unabated.

In the early years of the Civil Rights Division, criminal cases were limited in
number and had limited effect. While the Division had the statutory authority to
prosecute police brutality, the legal systems in the South were not prepared to
cooperate. From January 1958 to July 1960, the Division brought 52
prosecutions, but only obtained convictions in four cases and nolo contendere
pleas in two others. As former Assistant Attorney General for Civil Rights Burke
Marshall recalled, “the problem of police misconduct was totally beyond reach”
because of little resources, no local cooperation, and total exclusion of minorities
from grand juries and trial juries.®* Consequently, the Division brought few
prosecutions for police violence against civil rights volunteers during voter
registration drives, sit-ins, and protests.*

Widespread publicity of the Freedom Summer bus rides in 1964, however,
garnered national attention for the issue of racial violence in the South. On June
21, 1964, the brutal KKK murder of three civil rights workers in Neshoba County,
Mississippi — James Chaney, Andrew Goodman, and Michael Schwerner —
placed the issue of Klan violence, in particular, on the public radar. National
outrage over these murders prompted President Johnson to order the FBI to find
the perpetrators, and sparked a federal government commitment to respond to
Klan violence.

% Lawson, S.F., and Payne, C. Debating the Civil Rights Movement, 1945-1968. Lanham, MD:
Rowman & Littlefield Publishers, Inc., 1998, 12.
 Vera Institute of Justice, “Prosecuting Police Misconduct: Reflections on the Role of the U.S.
Civil Rights Division.” Vera Institute of Justice, 1998. Available at:
gg{} Fervew vera.om/publication prificisconduct.odf

See, Stewart, J. “NAACP v. The Attorney General: Black Community Struggle Against Police
Violence.” The Social Justice Law Review , Vol. 29, 2006.
%L awson and Payne, suprs note 54, at 30-31.
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In December 1965, the Division obtained its first successful prosecution of a
Klansman. It was the case of Viola Gregg Liuzzo, a White civil rights volunteer
and mother of five, who was murdered by four KKK members after the 1965
march from Selma to Mentgomery, Alabama. One of the Klansmen in the car
with the shooters was an FBI informant, so the killers were arrested the next day.
Because the KKK wielded considerable power, the state’s prosecution of this
case resulted first in a mistrial and then in an acquittal in the second state trial.
The Civil Rights Division interceded to bring the case to federal court in
Montgomery, Alabama, where it achieved its first ever conviction in a civil rights
death case.

In 1967, the Civil Rights Division was able to prosecute and convict some of the
Neshoba and Lauderdale County deputy sheriffs who were responsible for the
murders of Chaney, Goodman and Schwerner. In 1968, Assistant Attorney
General Stephen Pollak instructed Division attorneys to intervene more forcefully
in police brutality allegations. Also In 1968, Congress broadened the scope of
protection afforded by civil rights statutes by making it a crime to interfere by
force or threat of force with certain federal rights (such as employment, housing,
use of public facilities, etc.) because of someone's race, religion, color or national
origin. This is commonly known as the federal hate crimes statute.’” The impetus
for the passage of the federal hate crime law was the assassination of Martin
Luther King, Jr. on April 4, 1968.

Today, the Civil Rights Division’s criminal prosecutions of police brutality cases
remain an important tool to redress wrongful criminal conduct of law enforcement
officers. After the Simi Valley, California, jury acquitted the officers who beat
Rodney King in a 1992 state trial, the Division confirmed the importance of
policing the police by prosecuting and convicting the officers in federal court
under the federal statute. The Division’s work to prosecute hate crimes has
expanded over the years to include an increased number of successful
prosecutions of Klansmen in the South and White supremacists across the nation
who have engaged in racially motivated violence.

Nevertheless, while criminal prosecutions address individual police misconduct,
they fail to hold police departments accountable for perpetrating rather than
protecting against widespread civil rights violations. Efforts to create federal
accountability for patterns or practices of violations of civil rights within state and
local police departments were met with resistance for decades. In the late 1970s,
a court determined that the Division did not have the authority to bring a civil
lawsuit against the Philadelphia Police Department alleging systematic abuse
despite widespread evidence of routine brutality, illegal actions, and racist
behavior.®® In 1994, however, in response to the Rodney King incident and
subsequent L.A. riots, Congress authorized the Attorney General to bring civil

718U.8.C. 245.
% United States v. Citv of Philadelphia, 482 F. Supp. 1248 (E.D. Pa. 1979).
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actions against state and local law enforcement agencies for a “pattern or
practice” of police misconduct.*®

In January 1997, the Division brought its first enforcement action under its civil
pattern or practice authority against the Pittsburgh, Pennsylvania, police
department. The Division’s investigation found a pattern or practice of officers
using excessive force, falsely arresting, and improperly stopping, searching and
seizing individuals and evidence of racially discriminatory action. As a result, the
Division entered into a consent decree with the police department that spelled
out a series of reforms to address its systemic problems. Similar cases were
brought against police departments in Los Angeles, Washington, D.C., Detroit,
Prince Georges County, Maryland, and Cincinnati, Ohio, as well as against the
New Jersey State Police. However, the Division has not entered into a single
consent decree or settlement for alleged viclations of the civil police misconduct
statute since January 2004.

The Division’s anemic enforcement of police pattern or practice cases in recent
years has weakened the Department’s overall effort to protect civil rights and to
help police departments identify practices that undermine their law enforcement
work. Without the Justice Department opening new investigations, there is little
impetus for police departments to police themselves.

 Passed as part of the 1994 Crime Act, the provision is 42 U.S.C. 14141. The types of conduct
investigated include excessive force, discriminatory harassment, false arrests, coercive sexual
conduct, and unlawful stops, searches or arrests.
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RECOMMENDATIONS

The best way to solve any problem is to remove its cause.
Martin Luther King, Jr., Stride Toward Freedom®

Fifty years ago, the attempt to integrate Little Rock High School demonstrated
the need for the federal government to finally say “enough” — enough of allowing
the states to defy the U.S. Constitution and the courts, and enough of Congress
and the Executive Branch sitting idly by while millions of Americans were denied
their basic rights of citizenship. The 1957 Civil Rights Act and the creation of the
Civil Rights Division were first steps in responding to a growing need.

For years, we in the civil rights community have looked to the Department of
Justice as a leader in the fight for civil rights. As this report outlines, in the 1960s
and 1970s, it was the Civil Rights Division that played a significant role in
desegregating schools in the old South. In the 1970s and 1980s, it was the Civil
Rights Division that required police and fire departments across the country to
open their ranks to racial and ethnic minorities and women. It was the Civil Rights
Division that forced counties to give up election systems that locked out minority
voters; and it was the Civil Rights Division that prosecuted hate crimes when no
local authority had the will.

In recent years, however, many civil rights advocates have been concerned
about the direction of the Division’s enforcement. Over the last six years, politics
too often appears to have trumped substance and altered the prosecution of our
nation’s civil rights laws in many parts of the Division. We have seen career Civil
Rights Division employees — section chiefs, deputy chiefs, and line lawyers —
forced out of their jobs in order to drive political agendas.®’ We have seen whole
categories of cases not being brought, and the bar made unreachably high for
bringing suit in other cases. We have seen some outright overruling of career
prosecutors for political reasons,®? and also many cases that have been “slow
walked” to death.

In order for the Division to once again play a significant role in the struggle to
achieve equal opportunity for all Americans, it must rid itself of the missteps of
the recent past, but also work to forge a new path. It must respond to
contemporary problems of race and inequality with contemporary solutions. It
must continue to use the old tools that work, but must also develop new tools
when they don't. It must be creative and nimble in the face of an ever-moving
target. The following are recommendations for a way forward.

o King, Jr., M.L. Stride foward Freedom: The Montgomery Story. New York: Harper, 1958.
Savage, C. “Civil Rights Hiring Shifted in Bush Era: Conservative Leanings Stressed.” The

Boston Globe, 23 July 2008.

®2 Eggen, D. "Criticism of Voting Law Was Overruled: Justice Dept. Backed Georgia Measure

Despite Fears of Discrimination.” The Washingfon Post. 17 November 2005: A01; Eggen, D.

"Justice Staff Saw Texas Districting As lllegal: Voting Rights Finding On Map Pushed by DelLay

Was Overruled." The Washington Post. 2 December 2005: A01.
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A. De-Politicize the Civil Rights Division

Perhaps the most troubling aspect of the change in the Division in recent years is
the extent to which politics has driven its decisionmaking. Changes in
Administration have often brought changes in priorities within the Division; but
these changes have never before challenged so directly the core functions of the
Division, nor has there ever been such a concerted effort to structurally alter the
Division through personnel changes at every level.

The Division’s record on every score has undermined effective enforcement of
our nation’s civil rights laws. It is the personnel changes to career staff, however,
that are in many ways most disturbing — for it is the staff that builds trust with
communities, develops the cases, and negotiates effective remedies. Career
staff has always been the soul of the Division, and it is under attack.

The blueprint for this attack appeared in a National Review article in 2002. The
article, “Fort Liberalism: Can Justice’s civil rights division be Bushified,” 63 argues
that previous Republican administrations did not succeed in stopping the Civil
Rights Division from engaging in aggressive civil rights enforcement because of
the “entrenched” career staff. The article proposed that “the administration should
permanently replace those [section chiefs] it believes it can't trust,” and further,
that “Republican political appointees should seize control of the hiring process”
rather than leave it to career civil servants — a radical change in policy. It appears
that those running the Division got the message.

To date, four career section chiefs and two deputy chiefs have been forced out of
their jobs, including the long-serving veteran who was responsible for overseeing
enforcement of Section 5 of the Voting Rights Act. The criteria for hiring career
attorneys have become their political backgrounds instead of their experience in
civil rights. Longtime career attorneys have left the Division in large numbers.
The amount of expertise in civil rights enforcement that has been driven out of
the Division will be difficult to recapture.

The Civil Rights Division must restore its reputation as the place for the very best
and brightest lawyers who are committed to equal opportunity and equal justice.
It is not a question of finding lawyers of a particular ideology. Rather, it is a
recommitment to hiring staff who share the Division’s commitment to the
enforcement of federal civil rights laws. That is not politics; it is civil rights
enforcement.

53 Miller, J. “Fort Liberalism: Can Justice’s civil rights division be Bushified?" National Review, Vol.
6, May 2002.
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B. Promote Access to Voting

The mission of the Voting Section at the Civil Rights Division is to protect the
voting rights of racial, ethnic, and language minorities, thus making it easier for
them to access the political process. The voting rights movement was born of a
need to promote access as a cure for decades of it being denied to racial, ethnic,
and language minority citizens.

In their work to protect the rights of language minority voters through the
enforcement of Section 203 of the Voting Rights Act, the Division has pursued a
vigorous enforcement program. However, in recent years, the Division has more
often used its enforcement authority to deny access and to promote barriers that
prevent legitimate voters from participating in the political process. For example,
the Division’s failure to block the implementation of Georgia’s draconian voter ID
law — later deemed unconstitutional and characterized as a “‘modern day poll tax”
by a federal judge — opened the door for states across the country to pass similar
onerous laws. Strong evidence exists that requiring a photo ID as a prerequisite
to voting disproportionately disenfranchises people of color, the elderly,
individuals with disabilities, rural and Native American voters, and homeless and
low-income people, who are far less likely to carry a photo ID. Up to 10 percent
of the voting-age population does not have state-issued photo identification.®

Nevertheless, the Civil Rights Division has sent a strong message to states in
recent years that the federal government will not challenge voter ID laws, no
matter how restrictive and no matter what the impact on minority voters.

The Division has also recently rejected numerous requests from voting rights
advocacy groups to enforce that part of the National Voter Registration Act
(NVRA) which requires social service agencies to provide voter registration
opportunities, despite substantial evidence that registration at social service
agencies has plummeted.® At the same time, the Division has shifted its
enforcement priorities to enforcement of voter purge provisions of the law, which
in many cases — as in Florida in 2000 — denied the right to vote to thousands of
legitimate voters who were taken off the rolls.

Moreover, the Division has pushed states to implement the Help America Vote
Act (HAVA) in an exceedingly restrictive way. For instance, it advocates keeping
eligible citizens off the voter rolls for typos and other mistakes in registration
forms made by election officials.

o4 Weiser, W., Levitt, J., Weiss, C., and Overton, S. “Response to the Report of the 2005
Commission on Federal Election Reform,” Brennan Center for Justice at NYU School of Law,
2005. Available at: http:/iwww bren er.ora/dynamic/sabpanesidownioad fle 47803 ndf

% An Election Assistance Commission report from July 2007 concluded that many states continue
to ignore the requirements of the NVRA that public assistance agencies offer voter registration to
clients, and noted that enforcement of the law by the Division has been virtually non-existent.
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Finally, the Department of Justice’s voter integrity initiative, established in 2001
by former Attorney General John Ashcroft, has created unnecessary
commingling between criminal prosecutors in the U.S. Attorneys’ offices and Civil
Rights Division attorneys. These efforts can, if done improperly, result in a
chilling effect on the participation of minority voters in the political process,
particularly in jurisdictions with a history of disfranchising racial and ethnic
minorities.

Rather than promote schemes that deny equal opportunity for citizens to vote,
the Civil Rights Division should vigorously pursue enforcement of the Voting
Rights Act and other existing statutes, as well as (1) combat voter ID laws that
have a disproportionate negative impact on racial, ethnic, or language minorities
—like those passed by both the Georgia and Arizona legislatures; (2) ensure that
states comply with the NVRA’s access requirements, such as those that compel
social service agencies to afford their clients opportunities to register and to vote,
and confirming that those registrations are processed appropriately; and (3)
reinforce the firewall that exists between the Criminal Division’s work to combat
voter fraud and the Civil Rights Division’s efforts to promote voter access.

C. Enforce Fair Housing Laws

The United States Department of Justice’s Housing and Civil Enforcement
Section has the powerful authority to bring cases involving a pattern or practice
of discrimination that viclates the Fair Housing Act to federal court. In recent
years that authority has been used infrequently to address significant patterns of
discrimination based on race and national origin, and almost never to challenge
deeply entrenched residential segregation.

Fresh attention is being paid to racial and ethnic segregation in housing because
of the recent Supreme Court decision that refused to permit race conscious
school assignment policies in Louisville and Seattle. Although the Court has, over
the years, pointed to ending housing segregation as a key way to avoid racially
and ethnically segregated schools, the Justice Department has been turning a
blind eye. The federal government’s chief fair housing litigation agency has
repeatedly failed to challenge discriminatory housing practices that potentially or
actually segregate neighborhoods, as well as other types of discriminatory
practices that affect many people of color. Discrimination in real estate sales and
racial steering, discrimination in lending that destroys neighborhoods, and
discrimination in zoning and land use practices that exclude people of color or
limit their housing opportunities all continue virtually unchecked by today’s
Justice Department.

The Division should develop, on its own or in conjunction with advocates and
enforcers, cases that focus directly on the key causes and perpetuators of
residential segregation: real estate sales discrimination, lending discrimination
including discriminatory steering and predatory practices by lenders,
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homeowners and renters’ insurance discrimination, and zoning and land use
practices. Its testing program should expand to examine discrimination in sales
and lending. Its pattern and practice authority should be used broadly to address
segregative practices that cut across communities in the same way that its early
cases, like its case against Black Jack, did.

The Civil Rights Division’s Housing and Civil Enforcement Section has also
suffered from the loss of many career employees over the past six years and has
experienced internal turmoil similar to that which has made headlines in the
Division’s Voting Rights Section. Hiring choices should focus on the fair housing
expertise of applicants and the need to build capacity to take on the more
challenging and important task of addressing systemic discrimination in our
communities and providing meaningful enforcement of all of protections that the
Fair Housing Act offers.

D. Ensure Compliance with the Americans with Disability Act (ADA)

In 1990, Congress enacted the Americans with Disability Act (ADA), and the
Disability Rights Section is now one of the largest sections within the Civil Rights
Division. Since 1990, the Section has brought suits to remove architectural and
other barriers and ensure access to public accommaodations (including all hotels,
retail stores, restaurants, and places of recreation) and public transportation for
person with disabilities, litigated against state and local governments, certified
state and local building codes to ensure compliance with the ADA standards for
accessible design, and instituted an extensive mediation program to promote
voluntary compliance with the ADA.

The disability rights activities of the Division have historically enjoyed bipartisan
support under Attorneys General Richard Thomburgh and Janet Reno. In recent
years, the Civil Rights Division launched a successful “ADA Business
Connection” series of forums designed to bring together business leaders and
disability advocates to build a stronger business case for accessibility and
disability as a diversity issue.

Moving forward, the Department will need to show leadership in making the
judicial and the executive branches of the federal government true models of how
to conduct the business of justice and government in a manner that is accessible
and welcoming for all people. The federal government can and should do more to
measure its compliance with accessibility requirements and to address
deficiencies on a systematic basis. Enforcement of civil rights requirements is
especially needed in the areas of access to higher education and access to
voting, as widespread noncompliance with accessibility requirements exists in
both of these important areas. There is also a need for stronger leadership on the
issue of access to long-term services in non-segregated settings for people with
significant disabilities.
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In recent years, the Supreme Court has questioned the history of unconstitutional
discrimination against people with disabilities by the States and has whittled
away at the scope of the protected class in the ADA. In the years to come,
disability advocates look forward to strong leadership from the Department of
Justice to help stem the tide of Supreme Court federalism that has restricted
disability rights.

E. Combat Employment Discrimination

The importance of the Department of Justice to the effective enforcement of Title
VIl of the Civil Rights Act of 1964 cannot be overstated. It is the organization with
the prestige, expertise, and financial and personnel resources to challenge
discriminatory employment practices of state and local government employers.
As a general rule, private attorneys and public interest organizations lack the
financial and personnel resources to act as private “Attorneys General” in the
Title VIl enforcement scheme.

Combating discrimination against African Americans has remained a central
priority of the Division through both Republican and Democratic administrations.
Unfortunately in recent years, enforcement of Title VII's protections for racial and
ethnic minorities has dramatically decreased. In fact, over the past several years,
the Employment Section has chosen to devote precious resources to a number
of controversial “reverse discrimination” cases on behalf of Whites. As long as
race discrimination against minorities remains a sad, harsh reality in this country,
battling the persistent scourge of workplace discrimination against minorities
must remain a central priority of the Employment Section.

Similarly, throughout most of its history, the Employment Section has recognized
and fought for appropriate use of race- and gender-conscious relief. In many
cases, the Justice Department entered into consent decrees with race-conscious
relief provisions aimed at eliminating the last vestiges of this country’s shameful
legacy of race discrimination. The Employment Section must support the
continued use of constitutional affirmative action programs to remedy past
discrimination and promote equal employment opportunity. The Supreme Court
has given its stamp of approval to many forms of race-conscious measures,
including remedial affirmative action programs. Yet, in recent years, the
Employment Section has sought to abandon existing consent decrees that
included race-conscious relief and has targeted other employers who attempt to
achieve a diverse workforce. Such a change in position threatens to set back the
progress that has been made since the passage of the 1964 Civil Rights Act.

As the face of discrimination has changed over the years, so too must the
methods by which we attack discrimination. Though egregious forms of individual
employment discrimination persist, we find much of today’s discrimination buried
in a gauntlet of more covert screening and hiring processes. These include but
are not limited to psychological profiling, written cognitive ability tests, personality
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inventory assessments, polygraph examinations, background screens, criminal
background histories, credit score evaluations, and physical ability tests. Even
well-intentioned employers and supervisors must grapple with the very real issue
of hidden bias. The Employment Section must be dedicated to rooting out
discrimination even where unlawful bias takes a more subtle form. Title VII
prohibits not only the type of discrimination that is evident through “smoking gun”
proof of malicious intent; it also outlaws less overt types of discrimination that
play out through facially neutral policies or practices that disfavor a particular
group.

The Section must continue to use all of the enforcement tools in its arsenal to
address these more subtle forms of discrimination. The most powerful of these
tools is the authority to bring pattern or practice cases with the support of
statistical evidence. As employers engage in questionable practices like
conducting credit checks on applicants and abusing information contained in
background checks, the Employment Section should be at the forefront of the
effort to ensure that employers utilize valid selection procedures. At a time when
discrimination based on sexual orientation in various states is on the rise, it is
important for Congress to give the Civil Rights Division the authority necessary to
enforce the Employment Non-Discrimination Act (ENDA).

The Employment Section is uniquely positioned to tackle widespread
discrimination that affects large numbers of public employees. The Section must
use its statutory authority effectively to combat the persistent problems of
discrimination in the workplace. If the Section returns to vigorous enforcement of
the law, it can regain its reputation as a true defender of civil rights.

F. Promote and Maintain Integrated, High Quality Schools

The Supreme Court's opinion in the Seattle and Louisville cases, which limits the
discretion of local school boards to take the race of students into account in
seeking to voluntarily achieve racially and ethnically diverse learning
environments for students, makes the work of the Civil Rights Division's
Educational Opportunities (EO) Section more crucial than ever before. At the
same time, those decisions mean the EO Section must reorder its priorities in a
few fundamental ways.

First, the United States remains a party in many desegregation cases where
there continue to be outstanding orders requiring school districts to eliminate the
vestiges of prior discrimination. Currently the Section appears to be seeking to
have as many of those districts as possible be declared unitary. Now that it is
clear that once declared unitary, as was the Louisville school district, a school
district may be forced to dismantle student assignment zones and other policies
used to foster integration, the Department needs to stop districts from being
declared unitary until it is clear that even post-unitary status, the district will
remain integrated. The presence of an ongoing desegregation decree gives a
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school district more tools at its disposal to eliminate the effects of segregation.
The Department needs to evaluate how to use the decrees it has obtained to
maintain integrated school systems.

Second, the Department now must devote significant resources to determining
how to use its enforcement powers under Title VI of the Civil Rights Act to
prohibit discrimination by entities receiving federal funds. Most Local Education
Authorities (LEAs) receive some form of federal funding. While Title VI
complaints go to the Department of Education for investigation in the first
instance, the EO Section has a significant role to play in advising the Department
of Education Office of Civil Rights on how to interpret and enforce Title VI, and
the Department of Justice is the entity that should be litigating those Title VI
cases where the Department of Education finds that a recipient of federal
financial assistance has been operating in a manner that has a disparate impact
on minority students. There are numerous policies by school boards that are ripe
for investigation under the disparate impact regulations of Title VI, such as zero
tolerance disciplinary policies, practices resulting in the overrepresentation and
mistaken categorization of minority students as having learning disabilities, and
under-representation in academically gifted programs. The EO Section can
contribute significantly to ensuring that the government vigorously enforces Title
VI of the Civil Rights Act of 1964.

Finally, the Educational Opportunities Section has, in the past, initiated a number
of creative programs to foster integrated schools at the K-12 level — such as
those investigating how desegregated housing patterns contribute to integrated
educational opportunities — by working carefully with all stakeholders, LEAs,
parents, teachers and local governments, The Section must continue to
undertake these and other creative initiatives in order to assist those school
districts that are willing to create diverse learning environments but are daunted
by the Supreme Court's limits on their discretion. The Section is, in many ways,
the last hope for parents and children who want to see fulfilment of our nation's
commitment to equal educational opportunities for all. The Section must re-order
its priorities to achieve this mission.

G. Prosecute Police Misconduct and Hate Crimes

In 1994, Congress passed 42 U.S.C. 14141, the police misconduct provision of
the Violent Crime Control and Law Enforcement Act of 1994. The provision
authorizes the Attorney General to file lawsuits to reform police departments
engaging in a pattern or practice of violating citizens' federal rights. The Division
also enforces the Omnibus Crime Control and Safe Streets Act of 1968 and Title
VI of the Civil Rights Act of 1964, which together prohibit discrimination on the
basis of race, color, sex, or national origin by police departments receiving
federal funds.
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Starting in the late 1990s, the Special Litigation Section began to conduct
investigations and implement consent decrees and settlement agreements where
evidence demonstrated a violation of the police misconduct statutes. The
investigations addressed such systemic problems as excessive force, false
arrest, retaliation against persons alleging misconduct, and discriminatory
harassment, stops, searches, and arrests. The decrees require the police
departments to implement widespread reforms, including training, supervising,
and disciplining officers, as well as implementing systems to receive, investigate,
and respond to civilian complaints of misconduct. The decrees have had a
widespread impact and are being used as models by other police departments.
The Section has also used its authority under the Civil Rights of Institutionalized
Persons Act (CRIPA) to reform restraint practices in adult prisons and jails and to
obtain systemic relief in juvenile correctional facilities.

In recent years, however, the Section has retreated in its enforcement of these
important statutes. This rollback has resulted in less accountability on the part of
police agencies and a retreat in efforts to ensure that law enforcement and
integrity go hand in hand. Given the lack of enforcement of these statutes by the
Department of Justice, it is more important than ever to amend 42 U.S.C. 14141
to allow for a private right of action to enforce the statute. In addition, the
Department needs to support an expansion of its authority, as outlined in the End
Racial Profiling Act (ERPA). ERPA builds on the guidance issued by the
Department of Justice in June 2003, which bans federal law enforcement officials
from engaging in racial profiling. It would apply this prohibition to state and local
law enforcement, close the loopholes to its application, include a mechanism to
enforce the new policy, require data collection to monitor government progress
toward eliminating profiling, and provide best practice incentive grants to state
and local law enforcement agencies to enable them to use federal funds to bring
their departments into compliance with the bill. The Justice Department guidance
was a good first step, but ERPA is necessary to “end racial profiling in America,”
as President Bush pledged to do.

Moreover, while the Civil Rights Division has committed to vigorously enforcing
the federal hate crimes statute, the statute itself is flawed. To strengthen its
effectiveness, unnecessary obstacles to federal prosecution must be removed
and authority must be provided for federal involvement in a wider category of
bias motivated crimes. For instance, we have seen a rise in recent years in the
number of hate crimes perpetrated due to discrimination based on sexual
orientation. To enhance the federal response to this growing crisis, the Civil
Rights Division must have the authority to prosecute a// violent crimes based on
race, color, religion, national origin, gender, sexual orientation, and disability.
Expanding the authority needed to prosecute such cases is critical to protecting
members of these groups from this most egregious form of discrimination.
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CONCLUSION

If Congress lacks the authority to remedy discrimination, if states cannot be sued
in federal court when they discriminate, and if federal agencies do not vigorously
enforce the landmark laws of the 1960s, then civil rights profections lack the
federal guarantee promised in the 14" and 15" Amendments.

Leadership Conference on Civil Rights Education Fund, 2003%

The 50" anniversary of the creation of the Civil Rights Division is a time to reflect
on where we have been, where we are, and where we need to go in the struggle
for civil rights and equal justice in America. We have undoubtedly come a long
way — a very long way from racial violence, segregated lunch counters, poll
taxes, and “Whites only” job advertisements. But we are not finished. Today, we
face, among other things, predatory lending practices directed at racial minorities
and older Americans, voter ID requirements that often have a discriminatory
impact on minerity voters, and English-only policies in the workplace; and so our
work continues.

As this report confirms, one of the critical tools to our collective progress in civil
rights has been the Civil Rights Division of the Department of Justice. And the
heart and soul of the Division is and has always been its career staff. For 50
years, they have worked to help make our country what it ought to be: a place
where talent trumps color and opportunity knocks on all doors; where you cannot
predict the quality of the local school system by the racial or ethnic composition
of the school’s population; where access is a right, not a privilege; and where
difference is both tolerated and valued.

We have concerns with the direction of the Civil Rights Division in recent years.
Our hope is that the Division can meet those concerns with positive action for our
future. This report begins to map out the way forward. We look forward to the
continuing conversation.

% Leadership Conference on Civil Rights Education Fund. “The Bush Administration Takes Aim:
Civil Rights Under Attack.” LCCREF, April 2003, 9.
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Mr. NADLER. Thank you very much.

The Chair will now recognize himself to begin the questioning
with 5 minutes of questioning.

Mr. McDonald, you said a recent study by Professor Minnite
shows that, between 2002 and 2005, only 24 people nationwide
were convicted or pleaded guilty to Federal charges of illegal vot-
ing.

We heard a previous witness—or, actually, I don’t think it was
a previous witness; I think it was the Ranking Member—talk about
how 400,000—or maybe it was both—anyway, 400,000 people alleg-
edly were enrolled in Florida and some other States—140,000—lots
of people—and 2,000 people actually voted in two States.

Can you comment on this? I recall seeing reports that this was
not true, but do you have information on this, especially given the
studies you cite?

Mr. McDoNALD. We are involved in litigation, both in Georgia,
against the constitutionality of the photo ID law, and also in Indi-
ana. And there is absolutely no evidence of any kind that there has
ever been any fraudulent in-person voting. And that’s the only kind
of election fraud that the photo ID bills are allegedly designed

Mr. NADLER. So there’s no evidence that 2,000 people voted in
New York and Florida at the same election, the same 2,000 people?

Mr. McDONALD. Well, I’'m not familiar with those facts. But what
I do know is that the justification for the photo ID law as a way
of combatting in-person voter fraud—and, in fact, there is no evi-
dence whatsoever that there has ever been any in-person voter
fraud. So it is a bill that addresses a problem that does not exist.

And about the double voting, I would just remind Members of the
Committee that the courts have held that it is not unlawful to vote
in two different jurisdictions. There are some States that will allow
you, if you're a nonresident, to vote in that jurisdiction’s elections
if you're a property owner.

Mr. NADLER. But you can’t vote in a presidential election in two
different States in the same day?

Mr. McDoONALD. No, that would not be appropriate. That would
not be appropriate. But the mere fact that you’re voting in two dif-
ferent jurisdiction doesn’t necessarily mean that that’s unlawful
under the State law.

Mr. NADLER. Okay.

Now, Mr. Moore, you heard Mr. Tanner testify that he made the
decision on the Georgia case. Did I hear you say that Mr.
Spakovsky made the decision?

Mr. MOORE. No. I think that the two of them handled it pretty
well. I mean, I think John knew what Hans wanted it to be; Hans
had made it pretty clear. So technically who made the decision is
almost immaterial.

Mr. NADLER. Now, I understand that Georgia sent information
on the 26th of August. On the 25th, the section people said don’t
preclear. On the 26th, Georgia sent information about 600,000—in-
correct data about 600,000 people. And on the 26th, it was
precleared.

Did they have time to analyze the correction of the data about
the 600,000 people? Did they bother? Was it analyzed?

Mr. MOORE. No, sir, I don’t think they ever analyzed it at all.
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Mr. NADLER. So even though they knew it was mistaken, because
Georgia told them, “We are correcting our data that we gave you™?

Mr. MOORE. I don’t think that it was ever analyzed.

Mr. NADLER. And, now, it is your testimony that—Mr. Tanner re-
fused to answer the question whether he overruled four of the five
analysts, but he did overrule four of the five analysts?

Mr. MOORE. Absolutely.

Mr. NADLER. And the only analyst who thought that the law
should be upheld, should be precleared, was a fellow who had been
hired politically in the what we now know as politicized hiring of
the Justice Department only a few months previously?

Mr. MoOORE. That’s what—yes.

Mr. NADLER. Okay. Let me ask you. It is my understanding that
of the 26 analysts that were present—prior to 2001, there were 26
civil rights analysts and six attorneys who reviewed submissions,
gathered facts and made recommendations on over 4,000 section 5
submissions each year. It has been reported there are significantly
fewer staff members prosecuting the same section 5 submissions,
many of whom are recently hired employees with no prior experi-
ence with section 5.

So my understanding is that, of the 26 analysts, only eight are
left. Is that correct?

Mr. MOORE. I have not worked in the section since 2006, so I
don’t know how many analysts work there.

Mr. NADLER. How would you characterize the—does anybody
know about those figures on the panel?

Okay.

Mr. Moore, do you know about the capability of the voting rights
section, of the section 5 section, to do its work today, in terms of
its staffing?

Mr. MOORE. From conversations with my former colleagues, I
have some picture of what it is like to work in the section 5 en-
forcement. My opinion is that there are a small number of analysts
who are very overworked and who work for an acting deputy chief
who has created somewhat of a hostile work environment. It is a
very bad situation.

Mr. NADLER. What do you mean by “hostile work environment™?

Mr. MOORE. I'm sorry. This is kind of secondhand. But my con-
versations have been that it is a very unhappy place to work.

Mr. NADLER. And why do you think so many staff have left the
voting division, the Voting Section?

Mr. MOORE. I think, like me, they didn’t really feel that there
was any sense in doing their work if it didn’t make any difference
on the decisions that were being made.

Mr. NADLER. And you think that the work of the analyst does not
make a difference to the decisions?

Mr. MOORE. Well, there are a number of section 5 submissions
that are not controversial, and their work is enormously valuable.
But on anything of significance and of controversy, no. The deci-
sions are being made for political expedience, in my experience.

Mr. NADLER. Political decisions on important section 5 matters
are being made for political expediency and not on the merits?

Mr. MOORE. That was my experience in Georgia.

Mr. NADLER. Thank you.
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I thank the gentleman.

I now recognize for 5 minutes the Ranking minority Member.

Mr. CoNYERS. Thank you, Chairman Nadler.

Oh, excuse me.

Mr. FRANKS. Thank you, Mr. Chairman.

And thank you, Mr. Chairman.

Mr. Chairman—and I hate to start off my questions here with a
little bit of a downer, but I was disappointed in some of Mr.
Moore’s characterizations of the former witness, Mr. Tanner, in
that

Mr. NADLER. I think they were very generous.

Mr. FRANKS. Well, they were pretty generous. But, unfortunately,
to suggest that Mr. Moore was saying that Black people and White
people age differently—I think, you know, if you read the context,
the man made a very clumsy and awkward statement, for which
he apologized for the awkwardness of it and the misunderstanding
of it, and simply tried to explain that his purpose in making the
statement was to point out that, due to some of the circumstances
in society, that sometimes minorities in our country, tragically and
sadly, live to a lesser average age than some of the majority mem-
bers of society. And that is a tragedy, but, unfortunately, Mr. Tan-
ner’s remarks seem to be pretty twisted here.

And I didn’t come to defend the guy. But Mr. Moore also says
he thinks someone did that or he didn’t think someone did that or
that—I don’t know if he’s relying on his experience or he’s just,
kind of, trying to add, kind of, a partisan element to the situation.
And I just had to point that out.

The Carter-Baker report concluded that voters in nearly 100 de-
mocracies use a photo identification card without fear of infringe-
ment on their rights. These include many countries that are much
less wealthy than the United States, including India and Pakistan.
They don’t agree on too many things, but they do agree on the need
for photo IDs for voters.

Mr. Driscoll, would you comment on that?

In other words, you know, let me put it like this. Oftentimes the
reason people don’t vote is because they don’t have confidence in
the system. They don’t know that their vote is going to be counted.
They don’t know that somehow that other distortions in the system
are going to diminish their vote.

And one of the things that I believe increases that confidence is
having a consistent voter ID to where people know that the people
voting are the ones of that district and that they are citizens and
that they have the right under the Constitution to vote.

And so, Mr. Driscoll, would you just comment on the confidence
factor and what do you think that means in the bigger picture?

Mr. DriscoLL. Thank you for the question. I would like to an-
swer that in two parts.

The first is that I think both the Carter-Baker Commission and,
more recently, I think, the Supreme Court in Purcell have recog-
nized the point you’re making, that voter integrity provisions can
increase confidence, that the system works, and therefore can drive
turnout up, which is something everyone wants. And I think that
it is a policy matter that I happen to personally agree with.
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The 1 second only caveat that I want to put on that—and this
is a very legitimate caveat—is we can’t forget that we are in a
country with a huge history of discrimination and that the Voting
Rights Act was passed for a reason and section 5 exists for a rea-
son. And so, in that context, the Civil Rights Division needs to ana-
lyze any particular ID requirement to determine whether or not it,
in fact, has a retrogressive effect. Because if it did have a retro-
gressive effect, it should not be precleared and it should not go into
effect if it is in a covered jurisdiction.

And so, I think that there is a legitimate policy debate. I happen
to think voter ID on the whole is a good thing and the benefits out-
weigh the costs by far. But I think that is a separate question from
whether or not any particular law in a covered jurisdiction should
be precleared, and I think that question will come out differently
on a case-by-case basis. I think that Georgia was precleared; I
think there are other laws that might not be. And, unfortunately,
you need to be a professional statistician, I think, to make those
calls on a case-by-case basis.

But I think that’s how I would answer the question, that I think
you're absolutely right that people have pointed out the need for
confidence in the system, and ID helps to enhance that in some re-
spects. But, certainly, the section 5 analysis needs to be done inde-
pendent of that policy judgment.

Mr. FRANKS. Thank you, Mr. Driscoll.

Mr. Chairman, I guess I just want to point out here, without ask-
ing additional questions, that I truly believe that it is one of the
critical things in our country to make sure that people of all races,
all factions have every opportunity to exercise their constitutional
and God-given right to vote in this country. And I want to see that
happen in every case.

But I'll just quote a little something that came from the discus-
sion between Mark Hearne and one of the Democratic members of
the Carter-Baker Commission. And it echoes the feelings of the
former mayor of Atlanta, Andrew Young. He said, “For our base,
who may not believe their vote will count, a photo ID will give
them greater confidence that they will be allowed to cast a ballot
when they go to the poll. And a greater confidence will increase
participation.” We can say, Go to the polls, show the election offi-
cials your card with your picture on it, and they will guarantee you
can vote, and your vote will count. And I truly believe that if we
make sure people have confidence in the system, we will help mi-
norities more than we will any other way.

Thank you, Mr. Chairman.

Mr. NADLER. I thank the gentleman.

We have another Committee waiting to use the room, so we are
going to be a little more strict in enforcing the 5-minute rule.

Who is next? The gentleman from—the distinguished Chairman
of the Committee, Mr. Conyers.

Mr. CONYERS. Thank you very much, Chairman Nadler.

First of all, I want to thank Trent Franks for being here during
and throughout and contributing to this Subcommittee hearing, be-
cause, to me, this is extremely important.

And I want to commend Bob Driscoll, as the minority witness,
who brings a committed attitude to this subject. When you say that
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we all want to increase voter registration and turnout, that’s the
key to what we are all doing, and then have the votes count. That
sums it all up.

And I thank you both very much.

We are in such a time constraint, Chairman Nadler, that I want
to recommend that we consider holding an additional hearing, be-
cause there is so much to go through here.

I'm going to be going through this testimony very carefully, be-
cause, look, there’s two views of this. One is that this voter rights
section is red-hot, it is going great, things have never been so good,
we are getting more votes, we are getting more cases prosecuted,
everything is hunkydory. And then we have the other view, in
which a number of people are calling for the section chief’s resigna-
tion as we speak. The Inspector General’s Office has multiple in-
vestigations going on, not only about the activities publicly and pri-
vately of the section chief but of career members as well.

So, look—and this isn’t the first time I've ever heard this kind
of a disparity in a Committee hearing.

But there’s only one thing that I'm here for right now: Where do
we go from here, lady and gentlemen? What is it that we need, as
the Committee of jurisdiction, both the Subcommittee and full
Committee—what are we to do?

And the three ideas that have been presented here is to review
the effectiveness of senior management of the Voting Section and
determine whether we need to make replacements or additions;
then, number two, a plan to rebuild the core in section 5 analysts.
The attrition of 28 to eight is far too drastic when we are racing
against the clock to the first Tuesday in next November.

The third, we must examine whether voter protection laws are
being used to restrict voter rights. My bill, the second bill President
Clinton signed in 1993, was the Motor Voter Act. And now it is
being used to purge voters, and it is being underutilized to register
voters.

I heard Ms. Fernandes make a couple of recommendations, and
I would like her to tell me about hers now. And then we want to
};)ok at them together for any additional comments that you may

ave.

Ms. FERNANDES. Thank you, Chairman Conyers.

I think you’ve touched on a few of them already. I think that be-
cause we have the inspector general’s investigation ongoing within
the Department, my understanding is that we should be antici-
pating a report coming out of that office fairly soon. And I think
the Committee may want to inquire with that office how quickly
you can get access to that report, and then review the rec-
ommendations and see if there are things that have gone on that
could be changed, whether it’s in management or the politicization
question.

Mr. CONYERS. You're asking me to trust a report, and that’s a
good way to start.

Ms. FERNANDES. I'm asking you to start with the report, not nec-
essarily to trust it, but to at least start there, because I do think
that there is likely to be a fairly thorough discussion around the
politicization issue, though I have no inside knowledge of that at
all.
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And I also think that the Committee’s work is so helpful in focus-
ing attention on the NVRA and the way the NVRA has been used
to do these broad purges that wipe out so many eligible voters for
no gain.

And even this question about people voting in—just to tie this to-
gether with the voter ID issue—people voting in Florida and New
York, well, if theyre registered in both Florida and New York, no
voter ID is going to stop them from voting twice. So voter ID is not
a cure for whatever kind of problem—which I don’t know that
much about it—is presented.

But I think that this Committee putting pressure to build up
that firewall between Criminal and Civil Rights

Mr. CONYERS. Is my time up already?

Well, could I ask the gentlemen here to please submit to me your
recommendations. I would be deeply grateful for them.

Thank you, Mr. Chairman.

Mr. NADLER. The gentleman from Minnesota is recognized for 5
minutes.

Mr. ELLISON. Thank you, Mr. Chair.

Ms. Fernandes, let’s say that there have been, over the last 3,
4 years, perhaps as many as 24 people who have been convicted for
voting in a name that was not their own.

How many people are we going to lose with these voter ID bills?

Ms. FERNANDES. Tens of thousands, perhaps hundreds of thou-
sands, depending on which bill it is. Some bills are much more on-
erous than others.

Mr. ELLISON. Yeah.

I mean, now, you do this kind of work; and, Mr. McDonald, you
do this kind of work; and, Mr. Moore, you do this kind of work, too;
I'm sure Mr. Driscoll, as well.

Is the main complaint of Black voters, Latino voters, is their
main problem, their barrier to voting the fact that some States
don’t have a voter ID requirement?

Ms. FERNANDES. No. And, in fact, what this really is, I think, Mr.
Ellison, I think this is people who are interested in having fewer
people vote have kind of whipped up this whole notion of voter
fraud in person. We are talking about polling place impersonation,
right? So intentionally impersonating someone else in the polls to
vote, which is a high-risk proposition, carries criminal penalties.
You would have to create 500 to 1,000 coconspirators to do it. It
is an inefficient way to steal an election if you even want to do
that, right? So we are talking about whipping up a fear of that
practice, which is apparently nonexistent, to justify voter ID law.

Mr. ELLISON. Now, Ms. Fernandes, if you’re an immigrant person
and you don’t have a legal right to vote and you vote, isn’t that like
a felony?

Ms. FERNANDES. You could be deported.

Mr. ELLISON. And so, you're going to risk your life in America,
that you’re trying to have, to cast a vote?

Ms. FERNANDES. Yeah, for what.

Mr. ELLISON. You know, in my experience, I have trouble getting
people to vote once in their own name, as opposed to trying to
round up a bunch of people to steal an election.
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Mr. McDonald, I want to ask you this question: Do you think
that voters of color who want confidence in an election and want
to believe that their vote really matters, is their biggest advocacy
to have a voter ID bill passed in the various States? Is that what
they think the answer is?

Mr. McDoNALD. Well, I think that a photo ID bill that was
passed, at least in part, to discriminate, that plainly has a discrimi-
natory impact, does nothing at all to create confidence in the fair-
ness of the electoral system.

Mr. ELLISON. Mr. McDonald, let me ask this question: Would
having people in Black police-uniform-looking outfits standing
around polls, questioning people and telling them that they better
have their child support paid or theyre going to be arrested if they
vote, do you think that might intimidate voters from voting?

Mr. McDoNALD. Well, of course it would. And we know that
those sort of voter intimidation tactics have been used in the past,
and they ought to be addressed.

Mr. ELLISON. What about recent elections where they have these
fake little memos and letters around saying that if you don’t have
your child support paid or your parking tickets paid that you can’t
vote? There are letters like this; I'm sure you're aware of them.
And this isn’t 10, 20 years ago. This is the last election.

Mr. McDoNALD. Well, we have done monitoring of elections since
the 2000 election. And we found many examples of things that are
unconscionable, efforts to target minority precincts, to deprive peo-
ple of the opportunity to have access to assistance in voting and
also strong-arm tactics.

Mr. ELLISON. Forgive my interruption, but these are the things
that people are concerned about; isn’t that right?

And I'm just going to state for the record my own opinion—and
forgive me for my interruption. I believe that voter ID bills are in-
tentional voter suppression of minority voters and have the effect
and intent of suppressing people’s rights.

Mr. McDONALD. There’s one thing that I would definitely like to
respond to, which has not been responded to, and that’s Mr. Tan-
ner’s statement that the District Court in Georgia found that the
photo ID law did not violate the racial fairness provisions of section
2. That is incorrect. The court granted a preliminary injunction,
found that the photo ID law would have a negative impact on ra-
cial minorities, but it did not reach the section 2 issue. It reserved
a ruling on that. Then, when it issued its opinion on the merits,
in which it reversed itself, it expressly did not reach the section 2
vote that we should claim.

And, more importantly, last week we got a letter from the Court
of Appeals questioning whether or not it had jurisdiction over the
appeal we had taken of the case, because the court had not reached
some of the claims that were raised, including section 2.

So the court did not resolve the section 2 claim.

Mr. ELLISON. Mr. Chair, may I just say for the record that I
think Mr. Moore is highly commendable, and he has done what I
would expect a person born in the mid-1960’s to do: carry on the
legacy of the civil rights movement, make sure America is free and
fair for everybody.
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I think you’re a hero, Mr. Moore, and I'm so grateful for your ad-
vocacy and your honesty.

Mr. MOORE. Thank you.

Mr. NADLER. Thank you.

The gentleman’s time is expired. The gentleman from Virginia is
recognized for 5 minutes.

Mr. ScorT. Thank you. Thank you, Mr. Chairman.

Mr. McDonald, I asked in the earlier panel some questions that
need to be resolved before we go into another round of redistricting,
specifically whether or not coalition districts are protected under
the Voting Rights Act.

Are there any questions like that that we need to make sure are
resolved before we get into the next round of redistricting?

Mr. McDONALD. Well, I think that if there is a coalition com-
posed of racial minorities and others that has the ability to elect
candidates of its choice, that that’s protected against retrogression
by section 5.

Mr. ScoTT. Are there other questions that we need to look at to
make sure that they are resolved ahead of time, so that, as States
start doing their redistricting and localities start doing their redis-
tricting, are there questions that we need to look at?

Mr. McDoONALD. Well, there’s a question about whether majority-
minority districts can be reduced on the assumption that there is
sufficient White crossover voting to maintain the ability to elect
candidates of choice. And I've discussed this issue with people in
the State legislature whose opinions I deeply respect—African
American members Tyrone Brooks, Robert Holmes. They have as-
sured me that not a single member of the Black legislative caucus
would support reducing majority-Black districts below 50 percent.

And the reason is that, once a district becomes majority-White,
it behaves in a different way. You no longer have the level of White
crossover voting that you might have had when it was a majority-
minority district. You no longer have the confidence that minority
voters have in it. And you no long have as many minority can-
didates who are willing to run. So those districts will perform dif-
ferently. And I take my cue from Tyrone and Bob Holmes.

Mr. Scort. Well, if you have districts that have, in fact, per-
formed—you have Members of the Congressional Black Caucus
who are in districts less than 50 percent Black. Are those protected
as minority districts where there minority community can elect a
candidate of its choice?

Mr. McDoONALD. I think so. That’s me speaking now, not Mr.
Tanner or the Department of Justice.

Mr. Scortt. Okay.

Are there other issues we need to make sure we look at, Ms.
Fernandes?

Ms. FERNANDES. No, I think that’s the central issue, and I agree
with Laughlin.

Mr. ScoTT. Mr. Moore, is there any question that the voter ID
bill had a disparate impact on the minority community?

Mr. MoORE. We believe the State had not met its burden to
prove that it did not. It was a complicated statistical record with
no smoking guns.

Mr. ScorT. Were there memos to that effect that were written?
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Mr. MOORE. I believe The Washington Post published the memo
that we wrote, yes.

Mr. Scort. Did The Washington Post suggest that memos had
been changed?

Mr. MOORE. The memo that The Washington Post published,
which was the final staff memo, was, in my view, doctored to re-
move the recommendation and to reverse many of our key findings.

Mr. ScoTT. In the previous panel, I asked whether or not anyone
had been reprimanded who did not agree with the final decision on
the Georgia case. And he said no one had been reprimanded. Was
that accurate?

Mr. MOORE. No, not if “reprimand” is an oral reprimand. If it
was a written reprimand, perhaps.

Mr. ScoTT. The four that disagreed were orally reprimanded?

Mr. MOORE. I don’t know about Mr. Berman. The other three of
us were reprimanded.

Mr. Scort. Was partisan politics involved in any employment de-
cisions in the voting rights section?

Mr. MOORE. I was not involved with hiring. From the series of
attorneys who joined the section, in the last couple of years while
I was there, either it was politicized or they got very lucky.

Mr. ScoTT. In investigating the Ohio irregularities, Mr. Tanner,
a political appointee did the investigation himself, is that right?

Mr. MOORE. Mr. Tanner is a career employee, yes.

Mr. ScoTT. He’s a career or political?

Mr. MoOORE. That’s a good question. He’s technically a career—
he’s a career employee.

Mr. DriscoLL. That’s a good question for you, too.

Mr. ScorT. I'm sorry?

Was there a reduction in staff while you were there.

Mr. MOORE. Yes, there was. But how much of that was a result
of people leaving out of unhappiness and how much of it was the
natural cycle as the census of 2000 became further ago.

Mr. ScotT. I have no further questions, Mr. Chairman. I'll yield
to the gentleman from Wisconsin.

Mr. NADLER. I thank the gentleman.

On behalf of the Subcommittee, I want to thank our witnesses
for appearing here today and for your testimony on this very im-
portant question.

As you heard the Chair suggest, we may have an additional
hearing at some point.

Without objection, all Members will have 5 legislative days to
submit to the Chair additional written questions for the witnesses,
which we will forward and ask the witnesses to respond as prompt-
ly as you can, so that their answers may be made part of the
record.

Without objection, all Members will have 5 legislative days to
provide and extend their remarks and to submit any additional ma-
terials for inclusion in the record.

And, with that and the thanks of the Chair, this hearing is ad-
journed.

[Whereupon, at 1:08 p.m., the Subcommittee was adjourned.]
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This testimony supplements my written testimony and oral testimony presented at the
Subcommittee’s Oversight tHearing on October 30, 2007. This supplemental statement: {1)
corrects a statement made by John ‘T'anner during his testimony with respect to the court
decisions involving the Georgia voter photo identification law; (2) provides additional examples
of political partisanship in Section 3 decision-making; (3) provides additional data on the
percentage of the U.S. clectorate lacking government issued photo identification; and (4) sels
forth specific recommendations for strengthening Congressional oversight of the Voting Section

of the Civil Rights Division of the Department of Justice.

1. Inaccuracics in John Tanner's Testimony

John Tanner, in recent remarks before the National Latino Congreso in Los Angeles,
defended the preclearance of Georgia's photo 1D law by claiming in “Georgia, the fact was and
the court found that it was net racially discriminatory. That was the finding of the initial court.™'

Tanner repeated those comments before this Subcommittee. The court in the Georgia case,

L pMmuckraker.com. “Dol Vote Chiel Argues Voter 11 Lusws Discriminate against Bhires,” October 9, 2007,
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however, made no such finding. In its initial opinion granting a preliminary injunction against
enforcement of the photo ID law, the court found the law “is most likely to prevent Georgia’s
elderly, poor, and African-American voters from voting.” It did not, however, reach the merits
of plaintiffs” claim that the law violated the racial fairness provisions of Section 2 of the Voting
Rights Act, but instead said it “reserves a final ruling on the merits of that claim for a later
date.”” Even in its final opinion on the merits dismissing the complaint, the court did not rule on
the plaintiffs’ Section 2 race discrimination claim.* The case is currently on appeal.

1. Additional Examples of Partisanship in Section 5 Decision Making

In both my written testimony and oral testimony at the Oversight Hearing on October 30,
2007, I described examples of improper political partisanship driving Section 5 decision making.
I would like to elaborate on several other instances.

In Mississippi, the state legislature failed to adopt a congressional redistricting plan
following the 2000 census. A state court then ordered into effect a plan, favored by Democrats,
which was submitted to the Department of Justice for preclearance. However, another law suit
was filed in federal court by the Republican Party. The federal court adopted a plan drawn by
the Republican Party, which it ruled would go into effect if the state court plan was not
precleared by February 27, 2002, The career staft' unanimously recommended that the state
court plan be precleared because it did not have a discriminatory purpose or effect. Department

of Justice political appointees, however, delayed acting on the Section 5 submission so that the

“Common Cause v. Billups, 406 F.Supp.2d 1326, 1365, 1375 (N.D. Ga. 2005).
"Common Cavse/Georgia v, Billups, 504 F.Supp.2d 1333, 1342 (N.D. Ga. 2007).
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plan drawn by the Republican Party could be adoptcd4 According to former Voting Section
Chief Joe Rich, Deputy Scction Chief Bob Kengle, and carcer section attorney Mark Posner, it
was “perhaps unprecedented for the Division’s political staff to override a unanimous staff
recontmendation to preclear a submitted change.”

Another example of partisan bias driving Section 5 decision making took place in Texas
in 2003. Atthe urging of Rep. Tom Delay, then Republican House Majority Leader, the state
legislature adopted a mid-decade congressional redistricting plan solely to increase the number
of Republican controlled districts. In doing so it diluted minority voting strength in several arcas
of the state. The carcer staff in a lengthy and detailed memo concluded the plan was
retrogressive and violated Scction 5. The political stafl, nonetheless, preclearcd the plan.® The
Supreme Court later invalidated the plan as difuting minority voting strength in violation of
Section 2 of the Voting Rights Act.”

1L Further Studies on the Lack of Government [ssued Photo Identification

The National Commission on Election Reform released its final report to Congress and
the White House in 2001. The Commission, co-chaired by [ormer Presidents Ford and Carter,
was formed in the wake of the 2000 election crisis to offer a bipartisan analysis to the Congress,

the administration, and the American people. The Task Force Reports, which accompanied the

"The somewhat complex facts of the redistricting process are set out in Smith v. Clark, 189 F.Supp.2d 503 (S.D.
Miss. 2002}, and Smith v. Clark, 189 F.Supp.2d 348 (S.D. Miss. 2002).
The Frosion of Rights (2007), 37.
6
Id

LELAC Y. Perry. 126 8.Ct. 2594 (2000).
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2001 report of the Commission, estimated that some “6 to 10 percent ot thc American electorate
does not have official state identification.” A report released in November 2006 by the Brennan
Center for Justice at NYU School of Law found that as many as 11% of United States Citizens,
more than 21 million people, do not have government issued identification.” Thus, litcrally tens
of milfions of United States citizens lack government issued photo identification.

The Court of Appeals for the Seventh Circuit rejected a recent challenge to Indiana’s
photo 1D requircment for in-person voting, but acknowledged “the Indiana law will deter some
people from voting.” In a dissenting opinion Judge Evans pointed out that the “law will make it
significantly more difticuit for some eligible voters . . . to vote - and this group is mostly
comprised of people who are poor, elderly, minorities, disabled, or some combination thereol™°
The Supreme Court has agreed to review the decision of the Seventh Circuit.

v. Specific Recommendations for Strengthening Oversight of the Voting Section

The Voting Section must return to its historic mission of protecting voters and
eliminating barriers to registration and voting. ‘The goals of restoring public trust and

confidence in the Voting Section of the Department of Justice, and ensuring that the nation’s

g\'ational Commission on Election Retorm Task Farce Reports, Ch. 6, Verification of Tdentity (July 2001), 4.
Brennan Center for Jus NYU School of Law. s Without Proott A Survey of Americans™ Possession of

Documentary Prool’of Citivenship and Photo Tdentification (November 2006
PCrawford v. Marion County Election Board, 472 F.3d 949, 951, 935 (7" Cir. 2007).
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voting laws arc fairly and adequately enforced, could be advanced by the Voting Section
adopting the following policies:

1. ‘There is no room for partisanship in Scction 3 preclearance. Voting changes are
to be precleared or not based upon whether they have a discriminatory purpose
or cffect.

2. Career staff should be required 10 make recommendations whether a proposed
change should be precleared, and the basis for the recommendation should be
explained and documented.

3. No decision should be made to grant or deny preclearance without full review of
the recommendations of the carcer staff, In the event the recommendation
of the career staff is overruled by political appointees, the reasons for
overruling should be stated and documented.

4. More information letters (MFIs) should be sent to submitting jurisdictions if there
is doubt whether or not submitted changes should be precleared.

5. The comments of atfected racial and language minorities submitted in connection
with preclearance requests should be read and considered before a
preclearance decision is made.

6. Partisanship can play no rofe in enforcing the requirement that certain
Jjurisdictions provide bilingual material and other assistance in voting to
language minorities. in the certification and assignment of federal
observers to monitor election, in investigations conducted by the Voting

Section, or in decisions whether or where to bring litigation.
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7. Section 2 litigation on behalf of tanguage minorities, including American Indians
and Alaskan Natives, should be a priority of the Voting Section.
Thank you for this opportunity to supplement my testimony of last week. [
applaud the Subcommittee’s commitment and continuing oversight of the Voting Section
of the Civil Rights Division in order to ensure protection of the franchise for all

Americans.
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Chronology of Major Articles Regarding the Department of Justice
Civil Rights Division (2002 - 2007)

Mar. 2, 2002 - [Mississippi Redistricting Plan] - The U.S. Supreme Court turned down an
emergency appeal of a Mississippi congressional redistricting plan, which involves the creation
of a new congressional district that would pit two incumbents against each other by cutting the
Mississippi delegation from five to four House members. Senator Leahy has begun an inquiry
into the role GOP political appointees at the Civil Rights Division, while other Democrats are
challenging the ethics of federal judges who ruled on the case. Specifically, critics argue that
Justice Scalia should have recused himself because of his close relationship with Rep. Charles
Pickering, one of the incumbent House member who would be affected by the plan. Thomas
Edsall, Supreme Court Rejects Redistricting Appeal, Washington Post.

Mar. 17, 2002 - [Internal Gag Orders] - The Civil Rights Division has issued a warning that
career lawyers who talk to “outside entities” about “internal legal deliberations” would face
discipline, including possible disbarment. The memo comes after a Washington Post story citing
concerns among career lawyers who said that political appointees are compromising the
enforcement of civil rights laws. Ellen Nakashima, Justice Lawyers Get New Warning;
Discussing ‘Internal Deliberations’ With Outsiders Discouraged, Washington Post.

May 31, 2002 - [Mississippi and Florida Redistricting] - Democrats are criticizing the Justice
Department of misusing its authority to ensure redistricting plans favor Republicans. In 2001, the
Justice Department took months to decide whether a Mississippi redistricting plan supported by
blacks and Democrats met the requirements of Voting Rights Act. Now, the Justice Department
is promising to rule quickly in a Florida redistricting map that was drawn by Republicans. David
Rosenbaum, Justice Dept. Accused of Politics in Redistricting, NY Times.

Dec. 11, 2003 - [Prosecution] - Lawyers in and out of the Justice’s Department say the Civil
Rights Division has been less aggressive in bringing discrimination cases. Particularly, the
department has eased up on several traditional areas of civil rights enforcement, such as housing,
employment and disability discrimination. As evidence, the article cites to the decreasing
prosecution numbers, the demotion of the division’s aggressive housing section chief, Joan
Magagna, and the failure to carry on pending cases. Shannon McCaffrey, U.S. Backs off
Discrimination Cases, Detroit Free Press.

Mar. 7, 2005 - [Religious-Rights Unit] - “The Justice Department’s religious-rights unit,
established three years ago, has launched a quiet but ambitious effort aimed at rectitying what
the Bush administration views as years of illegal discrimination against religious groups and
their followers.” Richard Schmitt, Justice Unit Puts Its Focus on Faith; A Little-Known Civil
Rights Office has been Busily Defending Religious Groups, LA Times.

Sept./Oct. 2005 - [Civil Rights Division] - A Justice Department attorney who served as an
attorney in the Division for 23 years writes a article extensively discussing his experiences at the
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Division, emphasizing political influences, efforts to silence conversation between career
attorneys and political appointees, and other controversial issues regarding the Division. William
Yeomans, An Uncivil Division, Legal Affairs.

Nov. 13, 2005 - [Prosecution] - The Civil Rights Division is “in the midst of an upheaval that has
driven away dozens of veteran lawyers and has damaged morale for many of those who remain.”
“Nearly 20 percent of the division’s lawyers left in fiscal 2005, in part of a buyout program that
some lawyers believe was aimed at pushing out those who did not share the administration’s
conservative views on civil rights laws. Longtime litigators complain that political appointees
have cut them out of hiring and major policy decisions, including approvals of controversial
GOP redistricting plans in Mississippi and Texas.” Dan Eggen, Civil/ Rights Focus Shift Roils
Staff at Justice; Veterans I'xit Division as Traditional Cases Decline, Washington Post.

Nov. 17,2005 - [Georgia’s Voter-ID Law] - According to a Aug. 25 staff memo, a team of
attorneys and analysts of the Civil Rights Division who reviewed a Georgia voter-identification
law recommended the law’s rejection, because they determined that the law was likely to
discriminate against black voters. However, high-ranking officials overruled the team’s
recommendation. Dan Eggen, Criticism of Voting Law was Overruled, Washington Post.

Dec. 2, 2005 - [Texas Redistricting] - “Justice Department lawyers concluded that the landmark
Texas congressional redistricting plan spearheaded by Rep. Tom DeLay violated the Voting
Rights Act,” according to a previously undisclosed memo. Senior officials overruled the lawyers
and approved the plan. Dan Eggen, Justice Staff Saw lexas Districting As lllegal Voting Rights
Finding On Map Pushed by DelLay Was Overruled, Washington Post.

Dec. 5, 2005 - [Texas Redistricting] - The Justice Department has been "suppressing for nearly
two years a 73-page memo in which six lawyers and two analysts in the voting rights section,
including the group's chief lawyer, unanimously concluded that the Texas redistricting plan of
2003 illegally diluted the votes of blacks and Hispanics in order to ensure a Republican majority
in the state's Congressional delegation." The Editorial notes that Tom Delay, who pushed the
redistricting, now faces criminal charges over how he raised money to support the redistricting.
Editorial, Fixing the Game, NT Times.

Dec. 8, 2005 - [Redistricting] - Critics argue that “justice higher-ups have moved to rein in
career Voting Rights Section stafters by ending their ability to make recommendations in [high-
stakes redistricting cases].” The article discusses extensively the “pre-clearance” procedure for
states submitting controversial redistricting plans. Michelle Mittelstadt, Foting-Rights [ricgion
Building Inside Justice, Dalls News

Dec. 10, 2005 - [Internal Gag Orders] - “The Justice Department has barred staff attorneys from
offering recommendations in major Voting Rights Act cases, marking a significant change in the
procedures meant to insulate such decisions from politics.” Dan Eggen, Staff Opinions Banned
In Voting Rights Cases, Washington Post.



124

July 2, 2005 [John Tanner] Dr. Robert Fitrakis lawyer and political science professor writes a
letter to John Tanner, Chief, Voting Section, U.S. Department of Justice addressing his partisan
leadership and its impact on minority voters. Bob Fitrakis An Open Letter to John Tanner,
Chief, Voting Section, U.S. Deparitment of Justice The Press Press

January 23, 2006 - [Civil Rights Division] - (1) “Many current and former lawyers in the
section charge that senior officials have exerted undue political influence in many of the
sensitive voting-rights cases the unit handles.” (2) “Most of the department's major
voting-related actions over the past five years have been beneficial to the GOP.” (3) “The section
also has lost about a third of its three dozen lawyers over the past nine months. Those who
remain have been barred from offering recommendations in major voting-rights cases and have
little input in the section's decisions on hiring and policy.” Dan Eggen, Politics Alleged in Voting
Cases; Justice Officials are Accused of Influence. Washington Post.

April 13, 2006 - [Hans von Spakovsky] - An division of ACLU is challenging the integrity of
the Civil Rights Division, particularly that of a former senior lawyer, Hans von Spakovsky, who
apparently used a pseudonym to publish a law review article endorsing photo identification,
before a Georgia law using photo identification was even submitted to Justice for review. He
played a central role in approving the controversial voter identification program over the
objections of staff lawyers. Dan Eggen, Official s Article on Voting Law Spurs Outcry,
Washington Post.

July 23, 2006 - [Civil Rights Division] - Relying on job applications material obtained by the
Paper, the article argues that the Bush administration is quietly remaking the Civil Rights
Division, filling the permanent ranks with lawyers who have strong conservative credentials but
little experience in civil rights. Charlie Savage, Civil Rights Hiring Shifted in Bush Era:
Conservative Leanings Stressed, Boston Globe.

June 26, 2006 - [Civil Rights Division] - The Editorial criticizes the administration for loosening
the qualification for hiring attorneys in the Civil Rights Division and by politicizing the process,
thereby disregarding its responsibility to ensure fairness for all Americans. Editorial, A Weaker
Rights I'nforcer, Boston Globe.

July 29, 2006 - [Civil Rights Division] - The Editorial makes the argument that this
administration is a “civil rights mausoleum.” Editorial, Division of Uncivil Rights, Boston Globe.

January 23, 2006 - [Voting Rights Section] - Examines politicization of the Voting Section at
DOJ, focusing on cases in Georgia, Mississippi, and Texas. Dan Eggen, Pofitics Alleged In
Voting Cases; Justice Officials Are Accused of Influence, The Washington Post.

March 30, 2007 - [Civil Rights Division] - This article offers a comprehensive overview of the
Bush administration’s quiet dismantling of the DOJ’s Civil Rights Division, from ideological
hiring to recess appointments, to an emphasis on religious issues. Alia Malek, Bush's Long
History of Politicizing Justice, Salon.com.
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April 8, 2007 - [Religion at DOJ] - Examines how the DOJ under the Bush Administration has
emphasized the religious credentials of potential hires. Focuses on Monica Goodling, Regent
University graduates, and how these individuals may have conflated God’s work with Bush’s.
Dahlia Lithwick, Justice's Holy Hires, The Washington Post

April 8,2007 - [Religion at DOJ] - In depth look at Regent University and its role in new hires
at the DOJ. Charlie Savage, Scandal puts spotlight on Christian law school Grads influential in
Justice Dept., The Boston Globe

April 17,2007 [Employee Discrimination- CR Division] An in-depth account into why veteran
redistricting expert Toby Moore left the CR Division in April 2006. Moore feared for his
professional career if he remained in the hostile environment which entailed; being reprimanded
for his opposing views, discriminatory gossip, intimidation and monitoring of his email account.
Paul Kiel /nside the Bush DOJ’s Purge of the Civil Rights Division TPM Muckraker

April 18, 2007 - [Voter suppression] - Outlines efforts by DOJ and the Bush Administration to
crack down on illusory voter fraud as a strategy to restrict voter turnout in key battleground
states in ways that favor Republicans. Greg Gordon, Administration Pursued Aggressive Legal
FEffort to Restrict Voter Turnout, McClathy Newspapers.

April 28, 2007 [Partisan Hiring at DOJ] “The Justice Department is removing appointees from
the hiring process for rookie lawyers and summer interns, amid allegations that the Bush
Administration had rigged the programs in favor of candidates with connections to conservative
or Republican groups.” Now the selection process will be returned to career lawyers after four
years during which political appointees were in charge of the process.

May 6, 2007 - [Schlozman] Examines Bradley Schlozman’s involvement in Missouri voter fraud
litigation as well as his tenure as chief of the Voting Section, during which time he emphasized
conservative ideology over academic credentials in making new hires. Charlie Savage, Missouri
Attorney a I'ocus in Iirings: Senate bypassed in appointment of Schlozman, May 6, 2007.

May 6, 2007 [Partisan Hiring at DOJ] “Congressional investigators are beginning to focus on
accusations that a top civil rights official at the Justice Department illegally hired lawyers based
on their political affiliations, especially for sensitive voting rights jobs” Bradley Schlozman,
senior civil rights official, is charged with telling applicants to take references off their resumes
in an attempt to make them look more apolitical. Greg Gordon and Margaret Talev Congress
Considers Broadening Justice Department Inquiry McClatchy Newspapers

May 14, 2007 [Civil Rights Division-Employee Discrimination] Employees have reported racial
discrimination in the Civil Rights Division of the DOJ, the Voting Rights section in particular.
This division has seen a dramatic decrease in African American staff over the last
administration. Complaints include “minority employees continually being passed over for jobs
that are given to white employees” and enduring explicit racial comments from attorneys.
Leaving that division one employee stated “1 am gladly escaping the ‘Plantation’ it has become.

4
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For my colleagues still under the ‘whip’ hold on. Paul Kiel /n Civil Righis Division, Employees
Claim Discrimination TPM Muckraker

May 20, 2007 [Hans von Spakovsky] Justice Department Civil Rights Lawyer Hans von
Spakovsky claims his efforts were used to stop voter fraud. Ironically however, von Spakovsky
strongly advocated that every voter should produce a photo-identification card, despite the fact
studies suggest such requirements would heavily burden minority voters. Other department
lawyers say von Sparkovsky “steered the agency toward voting right policies never seen before,
pushing to curb minor instances of election fraud by imposing sweeping restrictions that would
make it harder, not easier, for Democratic-leaning poor and minority voters to cast ballots.” Greg
Gordon Iifforts to Stop “voter fraud’ May Have Curbed Legitimate Voting McClatchy
Newspapers

May 31, 2007 - [Civil Rights Division] Reports that the Justice Department has launched an
internal investigation concerning political hiring at the Civil Rights Division.

Charlie Savage, Justice Dept. probes its hirings Investigating for bias toward conservatives, The
Boston Globe.

June 2, 2007 - [Partisan Hiring at DOJ] - Examines how Mark (Thor) Hearne, a Republican
operative who served as election counsel for the 2004 Bush-Cheney campaign, pushed Bush
Administration officials to use the Justice Department for partisan purposes in Arkansas and
Missouri.

June 6, 2007 - [Partisan Hiring at DOJ] - Covers Senate Judiciary Committee oversight hearing
with Brad Scholzman. Scholzman admits to ideological/political hiring. Also discusses
Missouri election fraud case. Charlie Savage, Bush aide admits hiring boasts Says he broke no
riles giving jobs to conservatives, The Boston Globe

June 6, 2007 - [NVRA] - The article takes a look at how, under the Bush Administration,
enforcement of the NVRA has shifted away from facilitating registration through public service
agencies under Section 7 towards purging voters from registration lists under Section 8. After
helping 2.6 million people to vote in 1995-1996, public assistance agencies only registered 1
million people under Section 8 in 2003-4. Greg Gordon, Complainis Abound Over Enforcement
of Voter Registration Law, McClatchy Newspapers.

June 14, 2007 - [Civil Rights Division] - The article examines how the Civil Rights Division has
placed a greater emphasis on religious discrimination and human trafficking over complex
litigation related to racial discrimination. Also briefly touches on preferential hiring for career
positions for those with conservative or religious bona fides. Neil A. Lewis, Justice Dept.
Reshapes Its Civil Rights, New York Times.

June 22, 2007 - [Civil Rights Division] - Covers the recent Senate Judiciary Committee hearing
on the Civil Rights Division. Emphasis on how Schlozman removed women attorneys to make
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room for more conservative male attorneys. Amy Goldstein and Dan Eggen, Senators Deride
Justice Reassignments; Prosecutor Firings and Staff Decisions Draw Hill Criticism, The
Washington Post

October 19, 2007 [Obama Criticizes John Tanner] Appearing before the National Latino
Congreso in LA Chief of the Voting Rights Section John K. Tanner said. “Minorities don’t
become elderly the way white people do. They die first” His assertion was that minority deaths
come earlier in life and therefore they would not be impacted by the voter-1D laws. “Tanner has
been under fire for his career decision to overrule department lawyers who considered the voter
ID requirements in Georgia to be discriminatory against blacks.” Paul Kane Obama: DOJ
Official Must be Fired WashingtonPost.com

October 20, 2007 [Obama Wants Official Fired for Comments] Addressing the National Latino
Congreso about the effects of Voter ID requirements on minorities, Chief of the Voting Rights
Section, John K. Tanner said. “Minorities don’t become elderly the way white people do. They
die first” Senator Obama expressed his concern in a letter to Acting Attorney General Peter D.
Keisler “Such comments are patently erroneous, offensive and dangerous and they are especially
troubling coming from the federal official charged with protecting voting rights in this country”
Nedra Pickler Obama Wanis Officials Fired for Comments AP- WashingtonPost.com
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Criticism of Voting Law Was Overruled
Justice Dept. Backed Georgia Measure Despite Fears of Discrimination

By Dan Eggen
Washington Post Staff Writer
Thursday, November 17, 2005; A01

A team of Justice Department lawyers and analysts who reviewed a Georgia voter-identification law
recommended rejecting it because it was likely to discriminate against black voters, but they were overruled
the next day by higher-ranking officials at Justice, according to department documents.

The Justice Department has characterized the "pre-clearance” of the controversial Georgia voter-identification
program as a joint decision by career and political appointees in the Civil Rights Division. Republican
proponents in Georgia have cited federal approval of the program as evidence that it would not discriminate
against African Americans and other minorities.

But an Aug. 25 staff memo obtained by The Washington Post recommended blocking the program because
Georgia failed to show that the measure would not dilute the votes of minority residents, as required under the
Voting Rights Act.

The memo, endorsed by four of the team's five members, also said the state had provided flawed and
incomplete data. The team found significant evidence that the plan would be "retrogressive," meaning that it
would reduce blacks' access to the polls.

A day later, on Aug. 26, the chief of the department's voting rights section, John Tanner, told Georgia officials
that the program could go forward. "The Attorney General does not interpose any objection to the specified
changes," he said in a letter to them.

Eric Holland, a Justice Department spokesman, said in a statement this week that "disagreements are healthy
in a debate" and that voting rights decisions are made “after reviewing both the pros and cons very carefully."

" At the end of the day, the section chief is responsible for tendering a recommendation” to the assistant
attorney general for civil rights, he said.

The Georgia voter 1D program has been the subject of fierce partisan debate since it was approved by the
state's Republican-controlled legislature in March. The plan was blocked on constitutional grounds in October
by a U.S. District Court judge, who compared the measure to a Jim Crow-era poll tax. A three-judge appellate
panel, made up of one Democratic and two Republican appointees, upheld the lower court's injunction.

The program requires voters to obtain one of six forms of photo identification before going to the polls, as
opposed to 17 types of identification currently allowed. Those without a driver's license or other photo
identification are required to obtain a special digital identification card, which would cost $20 for five years
and could be obtained from motor vehicle offices in only 59 of the state's 159 counties.

Proponents said the measure was needed to combat voter fraud, but opponents charged that Republicans were
trying to keep black voters, who tend to vote Democratic, away from the polls.

Section 5 of the Voting Rights Act of 1965 requires Georgia and eight other states, mostly in the South, to

submit any voting rule changes that might affect minority groups to the Justice Department for review. The
department can either halt the proposed changes with an objection or issue a "pre-clearance” letter allowing

8/22/2008 11:59 AM
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them to proceed. Portions of the act, including Section 3, are up for renewal in Congress, and Attorney
General Alberto R. Gonzales has said that he supports reauthorizing the law.

The Justice Department's decision to approve the Georgia measure was the latest in a series of disputes within
the Civil Rights Division, which lost nearly 20 percent of its lawyers in 2005 and has assigned dozens of
those who remain to handle immigration cases instead of civil rights litigation. In the voting rights section,
which handles election-related issues such as the Georgia plan, political appointees also overruled career
lawyers in approving GOP-backed redistricting maps in Mississippi and Texas in recent years, current and
former employees have said.

The Voting Rights Act puts the legal burden on Georgia to show that proposed election-related changes
would not be retrogressive. According to the Aug. 25 memo from the Justice review team, Georgia lawmakers
and state officials made little effort to research the possible racial impact of the proposed program.

The 51-page memo recommended several steps that Georgia could take to make the TD program fairer to
minority voters, such as continuing to allow the use of non-photo identification, such as birth certificates and
Social Security cards, that have not been shown to pose security problems.

Those in favor of issuing an objection were Robert Berman, deputy chiet of the voting rights section; Amy
Zubrensky, a trial lawyer; Heather Moss, a civil rights analyst, and Toby Moore, a geographer, according to
the memo. A fifth member of the team, trial lawyer Joshua Rogers, recommended approval, but the memo
does not include his reasoning.

Berman did not return a call made to his office.

A key area of disagreement between the staff and their supervisors appears to be the reliability of data
provided by the Georgia Department of Driver Services and other state agencies.

The staff memo noted that the records were riddled with errors, including the unexpired licenses of dead
people, and were "of a quality far below what we are accustomed to using in the Voting Section." And other
sources, including the U.S. Census Bureau, showed that Georgia blacks were much less likely than whites to
own vehicles and also less likely to have photo IDs, the memo said.

"While no single piece of data confirms that blacks will [be] disparately impacted compared to whites, the
totality of the evidence points to that conclusion," the memo said. Tt added later: "The state has failed to meet
its burden of demonstrating that the change is not retrogressive."

But Assistant Attorney General William E. Moschella cited the state's data in an Oct. 7 letter to a senator that
argues the number of eligible voters without a photo TD is "extremely small."

"All individual data indicates that the state's African-American citizens are, i’ anything, slightly more likely
than white citizens to possess one of the necessary forms of identification," Moschella wrote to Sen.
Christopher S. Bond (R-Mo.) in defense of the department's decision.

State Sen. Bill Stephens, a Republican who helped win passage of the legislation, said the Justice
Department's approval was vital because of the restrictions faced by Georgia under the Voting Rights Act.

"That is the most crucial part of any elections legislation we pass,” said Stephens, who is a candidate for
secretary of state. "We know we have to await the Justice Department's pre-clearance of virtually anything we
do."

State Rep. Tyrone L. Brooks Sr., a Democrat and president of the Georgia Association of Black Elected
Officials, said he was not surprised by the Justice Department's position in the case.

8/22/2008 11:59 AM
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"Some of my colleagues told me early on that, because of politics in the Bush administration, no matter what
the staff recommendation was, this would be approved by the attorney general,” Brooks said. "It's
disappointing that the staff recommendation was not accepted, because that has been the norm since 1965."

© 2006 The Washington Post Company
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SECTION 5 RECOMMENDATION MEMORANDUM: August 25, 2005

Re:  ActNo. 53 (H.B. 244)(2005), which amends and provides: definitions of election
termns, snmmaries of proposed constitutional amendments, duties of municipal
governing authorities, training requirements for election officials, candidate
qualification schedules and procedures, nonpartisan election schedules and
procedures, ballot procedures and format, voter registration procedures, polling
places and election equipment, voting method and machines for municipalities,
absentee voting procedures, poll watchers, electioneering prohibitions, provisional
voting requirements and procedures, voter information at polling places, majority
vote requirement, special election procedures, penaities for violation of election
code, Uniformed and Overseas Citizens Absentee Voting Act changes, and voter

identification requirements.
TIME LIMIT
Submission Received: June 13, 2005
Suppiemental Information Received: July 25, 2005
July 28, 2005
August 1, 2005
. August 22, 2005
Interim Letter Sent: August 2, 2005
Due Out Date: September 30, 2005

_FACTUAL INVESTIGATION AND LEGAL REVIEW

By:  Robert Berinan, Deputy Chief -
Amy Zubrensky, Trial Attorney
Heather Moss, Civil Rights Analvsr
Joshua Rogers, Trial Attorney
Toby Moore, Geographer/Social Science Analyst

RECOMMENDATION: Objection to Section 59 (supported by Berman, Zubrensky, Moss,
and Moore); no objection to remaining changes;¥ no objection to all changes including
Section 59 (supported by Rogers). -

¥ A complete description and analysis of all changes other than Section 59, which ds the state’s voter
identification requirements, ate contained in 2 scp dum, and the proposed lerter informs state officials
that no ebjection will be intetposed to these changes. '
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1. BACKGROUND

A. Demographics and statistics

According to-the 2000 Census, the State of Georgia has 2 total population of 8,186,453,
of whom 2,348,626 (28.7%) are black and 5,128,661 (62.6%) are white. The state has a total
voting age population of 6,017,219, of whom 1,595,631 (26.5%) are black and 3,925,585
(65.2%) are white. On August 11, 2005, the Census Bureau released its 2004 estimates of a total
population For the state of 8,829,383, of whom 2,658,068 (30.1%) were black and 5,936,829

were white.

B. ° Benchmark standard, practice, or procedure

Voters in Georgia may present any one of the following 17 forms of voter identification
to establish their eligibility to cast a ballot:

(1)
@

()
@

®
0]

)]

®)

®

(10
1y
12
(13)
a4
15)
(16
an

Valid Georgia driver's license;

Valid identification card issued by a branch, department, agency, or eatity of the
State of Georgia, any other state, or the United States authorized by law to issue
personal identification;

Valid United States passport;

Valid employee identification card containing a photograph of the elector and
issued by any branch, department, agency, or entity of the United States
government, the State of Georgia, or any county, municipality, board, authority or
other entity of Georgia; '

Valid employee identification card conlaining a photograph of the elector issued
by any cmployer of the clector in the ordinary course of busincss;

Valid student identification containing a photograph of the elector from any public
or private college, university, or postgraduate technical or professional school
located within the State of Georgia;

Valid Georgia license to carry a pistol or xevolver;

Valid pilot’s license;

Military ID;

Birth certificate;

Social sceutity card;

Naturalization documentation; S

Copy of court records showing adoption, name, or sex change;

Utility bill;

Bank statement showing name and address of the elector;

Government check or payment with name and address of the elector; or

Other government document showing namc and address of the elector.

Ga. Code. Ann, § 21-2-417



133

Am elector who is unable to produce an acceptable form of identification may signa
statement under oath swearing and affirming that he is the person identified on the elector’s voter
certificate under penalty of law and may vote a regular ballot,? unless he is a first time registrant
by mail in which case he may vote a provisional ballot.

To vote absentee, an elector must qualify accord:ng to the followmg list of enumerated
acceptable reasons:

* ] am required to be absent from my precinct all day on pn.mmy or election day (7:00
a.m. to 7:00 p.m.).

« T am unable to vole in person becanse of a physical disability.

] am unable to vote in person because T am required to give constant care to someone
who is physically disabled.

« T am an election official who will perform official acts or duties in connection with the
primary or election.

+ I wiil be unable to be present at the polls because the date of the primary or election falls
on a religious holiday which I observe.

« T will be unable to be present at the polls because L am required to be on duty in my
place of employment for the protection of the health, life, or safety of the public during -
the entire time the polls are open and my place of employment is within my precinct.

» Lam 75 years of age or older.

+ I am a citizen of the United States perraanently residing outside the United States, was
last domiciled in Georgia, and am not domiciled or voting in any other state.

« T am a member of the Armed Forces or Merchant Marines of the United States, or a
spouse or dependent of the member, residing outside the County.

These are the benchmark standards, practices, and procedures for our analysis.
C. Proi)osed standard, practice, or procedure

Act No, 53 (H.B. 244)(2005) amends portions of state’s election code. The Act contains
numerous changes that are nol controversial and do not raise retrogression concerns.
Ceontroversy centered on Section 59, which amends Ge. Code Ann. § 21-2-417 regarding the

_state’s voter identification requirement.

The proposed practice eliminates twelve forms of identification accepted under the
benchmark practice and adds onc new form, resulting in the six following forms of acceptabie
identification:

¥ Under the benchmark practice, falsely swearing or affirmiug such a statement under oath is punishable as
a felany This penalty is distinctly sct form on the face of the statement. Additional penalties may apply (e.g., Tepeat
voting in the same ¢lection, a violation of Ga. Code Ann. § 21-2-572, is punishable as a felony).

-3.
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) Georgia driver’s license, which was properly issued by the appropriate state
agency,

(2)  Photographic jdentification card issued a branch, department, agency, or entity of
the State of Georgia, any other state, or the United States authorized by law to
issue personal identification;

(3)  United States passport;

(4) A valid employce identification card containing a photo graph of the elector and
issued by any branch, department, agency, or entity of the United States
government, Georgia, or any county, municipality, board, authority or other entity
of Georgia;

(5)  United States military photographic identification card; or

(6)  Tribal photographic identification card.

The identification need not contain the elector’s address. The affidavit of identity for
electors who cannot produce acceptable photo identification is eliminated. As proposed, a voter
who cannot produce an acceptable photo identification 1oay vote a provisional ballot, but must
thereafter produce a valid photographic identification to the rogistrar within 48 howrs of the
election in order for his vote to be counted.

Section 66 of the bill permits indigent persons who do not otherwise have approved photo
identification and cannot afford to pay the fees to obtain such identification to receive one free of
charge from the Georgia Department of Public Safety. Section 50 broadens the ability of electors
to vote absentee without providing a reason. Absentec voters are not subject to the identification
requirement, though “advance” voters who vote in person at clerks® offices must present photo
ID pursuant to these requiternents.

Finally, there is 2 new provision applicablc to first time voters who regisiered by mail and
who have not otherwise verified their identification through government issued photographic
identification. Such voters shall present to the poll workers one of the six forms of acceptable
photographic identification listed above, or may present a copy of a current utility bill, bank
statement, government check, paycheck, or other goverument document that shows the name and
address of the elector. If the elector does not have any of the acceptable forms of identification,
he may vote a provisional ballot upon swearing or affirming that the elector is the person
identified in the elector's voter certificate. Such provisional ballot shall only be counted if the
voter is able to produce current and valid identification to the registrar for verification with 48~
hours as provided Ga. Code Amm. § 21-2-419.

Il FACTS

A. Information obtained from the submitting authority

The state’s initial submission, received on June 13, 20035, consisted of a ninc~page cover
Ietter, copies of Act No. 53 including a “redlined” copy of the Act, charts identifying changcs to

4.
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and the Section 5 history of each affected provision, a list of minority community contacts,
newspaper articles regarding the legistative process, and editorials regarding the Act. The cover
letter references the legisiature’s website for the legislative history, including previous versions
of the bill, proposed amendments, and roll call votes.

In its initial submission, the state indicated that the Act contains a number of provisions
designed to clarify provisions of the Georgia Election Code in order to increasc the efficiency of
the electoral process, especially as it relates to municipal elections in many instances. The state
also indicated that the state enacted the voter identification provisions to address legislative
concerns regarding voter fraud.

During a June 25, 2005, telephone conversation with Deputy Attorney General Dennis
Durm (W), we requested information regarding the legislative history of the bill, including expert
testimony, witness statements, and transcripts or tapes of heatings. The state provided this -
information on July 25, 2005, Upon our informal request, the state also provided a spreadsheet
containing data from the Georgia Department of Driver’s Services (“DDS”) regarding persons
holding valid driver’s icenses and state identification cards. Weo received these data on July 28,
August 1, and August 22, 2005. The data are set forth in part 0.C.2.

Additionally, Deputy Attorney General Dumn clarified that with regard to implementation
of Subpart (c) of Section 59, first-time voters who had provided identification upon registering
would be required to show photo identification at the polls, while thosc first-time voters who bad
not previously provided identification upon registration would be permilted to show any of the
non-photo IDs listed in Subpart (c) (e.g. current utility bill, bank statement, government check,
paycheck, or other government document) or a photo ID.

According to the Georgia General Assembly's website, Representative Sue Burmeister
(W) of Augusta sponsored HB 244. Numerous amendments were proposed during the bill's
consideration; a majority of the amendments were proposed by members of the Black Caucus
who sought to retain some forros of voter identification that were eliminated by the bill, Senator
Kasim Reed (B) also proposed an amendment making the identification requirement effective
after the state appropriated finds to educate voters ahout the proposed identi fication and
registration requirements. All of these proposed amendments failed.

The legislation passed the House on March 11, and the Scnate on March 29, 2005. The
vote on final passage in the House was 91 yea, 7 nay (with 9 abstaining and 5 excused), and in
the Senate was 31 yea, 20 nay (with 2 abstaining and 3 excused). All black legislators with the
exception of Representative Willie Talton voted against, abstained or were excused from voting
on the bill, Of the three Hispanic legislatots in the General Assembly, two, Senator Sam
Zamarripa and Representative Pedro Martin, joined with the Black Caucus in opposing the bill,
The third Hispanic legislator, Representative David Casas, supported the bill.
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B. Information obtained from other sources

1. Proponenis and Arguments in Favor of Preclearance

We received numerous letters from clested officials, both in the state legislature and in
other offices, and private individuals expressing their views that the proposed legislation was not
retrogressive either in purpose or effect. Many of the letiers presented similar points in support
of their position; all are set forth at Tab 6A to this memorandum. We have summarized those of
state officials above, as well as a representative sample of letters from other supporters.

Representative Burmeister, the sponsor of the legislation, informed Voting Section staff
that September 11 caused her to reflect on the casc with which the terrerists obtained IDs. She
stated that voter fraud is serious but hard to prove because fraud, by its nature, is subversive. She
is aware of vote buying in certain precincts, and specifically related an incident in which the
former mayor of Augusta, Mayor Ed McEntyre, approached her and offered to put her name on a
palm card, pick up voters in a van, and pay them to vote for the candidates on the card, in
exchange for $2,000. Rep. Bummeister also read “Stealing Elections” by John Fund and was
concemed about how clections could be stolen by such means. Rep. Burmeister said that if there
are fewer black voters becanse of this bill, it will only be because there is less opportunity for
fraud. She said that when black voters in her black precincts are not paid to vole, they do not go
to the polls. She added the 48-hour provisional ballot allowance so that people who legitimately
have identification can vote in response to concerns about voters whose identification is stolen.

Rep. Burmeister also explained the exemption of absentee ballots from the identification
requirement. She does not support this but accepted this into the final version because the
absentee voting process creates a paper trail which will prevent vote fraud, and will ensure that
rural voters can vote even if they cannot make it to a DDS office.? Semator Cecil Staton (W),
who authored the parallel Senate bill, supports preclearance and provided a letter mirroring the
arguments made by Rep. Burmeister,

Susan Lacceiti Meyers, Chief Policy Advisor to the Georgia House of Represenfatives,
who worked with Rep. Burmeister in developing the legislation, told us that the Legislature did
not conduct any statistical analysis of the effect of the photo ID requirement on minority voters.
Instead, they relied on the statistic that more citizens had driver's licenses than were registered to

¥ Rep, Burmoeister stated that the Goveanor had passed legislatlon ta mandate a DDS office in cvery county,
and that individuals can obtain state IDs in Kroger grocery stores. Neither statement is correct. The Governor's
Office has confirmed that the Georgia General Assembly has passed 1o legistation mandating a DDS office in every
county. The latter rcferstoa that was di inued in 2003 whereby the state had operated
satellite diver's liconsc renewal centers In some Kroger storcs. :

-6~
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vote, the John Fund book, and other anecdotal information. Members of the leadcrship noted
that citizens need identification for everything these days, so concluded that the requirement did
not seem ardious. In addition, Rep. Talton (B) told her that minotities were more vulnerable to
baving mail, such as bills and checks, stolen from their mailboxes. She said that private-sector
employee and student ID cards were eliminated because members felt insecure about private
sector controls, and believed that procedures used by government entities would be more reliable.
She said that legislators heard testimony from several couaty election board members about the
potential for vote fraud; and also considered the experience of states such as Florida, Wisconsin,
and Indiana with voter ID laws, along with the National Conference of State Legislatures list of
state voter ID requirements. Ms. Meyers said that opponents simply denied that there was any
fraud of which they were aware, but did not present evidence or witnesses to contradict the
evidence that proponents brought forth,

Representative Talton (B), who is Chief Deputy Sheriff in the Houston County Sheriff’s
Department, supports preciearance. He stated that identity fraud is common, and that officers in
Houston County arrest individuals every day with fraudulent driver’s licences and IDs. e
concludes that the law is color blind, and does not unduly burden any race, class, or cthnic group.

We received several comment letters from members and directors of county boards of
registrars, including Gary J. Smith, Director of Registrations and Elections of Forsyth County,
and Frank Strickland and Hamry MacDougald, members of the Fulton County Board of
Registrations and Elections. The registrars emphasized that requiring photo ID would diminish
the potential for fraud. Each provided the following additional information.

Mr. Smith reviewed the affidavits of identity that had been used by voters who lacked
identification at the November 2004 election. In Forsyth County, 37 voters had signed affidavits
of identity in lieu of presenting identification. This constituted 0.08 percent of those voting at
precincts (i.e., excluding absentee and early voters) in Forsyth County.

Mr. Strickland stated that 2,456 fraudulent voter registration forms were submitted to the
Fulton County elections board prior to November 2004, These have been referred to the FBL
Mr. Strickland also stated that he relicd on data from the Secretary of State that showed )
6,675,100 drivet’s licenses and state identification cards issued to Georgians aged 18 or older,
and 4,414,663 Georgians registered to vote, as of February 2005. He concluded that these
numbers demonstrate that an overwhelming majority of registered voters alrcady have a state-
issued ID.

Mr. MacDougald stated that prior to Noveniber 2004, Fulton County received 8,112
applications containing “missing ot irregular” information. The board sent letters to all 8,112
applicants and reccived only 55 respouses. Mr. MacDougald concluded that all of the remaining
applications were “bogus.” He also stated that 15,237 of 105,553 precinct cards mailed to
registered voters in the county were returned as undeliverable. In addition, 3,071 precinct cards

-7-
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mailed to 45,907 new registrants were returned as undeliverable. Of these 3,071 retumned cards,
921 persons voted. He concludes that 11,128 total registration applications were either “bogus ot
problematic in a scrious way” and that this crisis will be addressed by requiring photo
identification for voter registration.

2, Proponents and Arguments in Favor of Ohjection

As with those who support the legislation, we received many letters from clected
officials, organizations and individuals urging the Attorney General to interpose an objection to
the proposed changes. Many of the letters prescnted similar points which are summarized below;
the complete sct of lelters are set forth at Tab 6B. Opponents of the changes argue that the
proposed changes are retrogressive in both purpose and effect based on the following factors: (1)
the discrepancy between black and white ownership of photo identification; (2) the discrepancy
between black and white access to motor vehicles as a proxy for driver’s license ownership; (3)
the poverty gap betwcen blacks and whites, which both causes blacks to have less ownership of
acceptable photo ID, and creates higher barriers for blacks without ID to obtain it; and (4) the
ineffectiveness of the mitigating factors (i.e., no-fault absentee voting and free ID for indigent
persons) to counteract the potential retrogtessive effects on minority voters.

Representative Stan Watson (B), Chairmian of the Georgia Legislative Black Caucus,
stated that proponents provided no evidence to support the elimination of each form of
identification. They spoke only generally about voter fraud and mail being stolen. He responded
that mail is stolen for financial gain (credit card frand, benefit checks, etc.) and that persons are
unlikely to risk being caught by using stolen mail to impersonate a voter. Rep. Watson believes
that proponents knew they had a majority and thus made little effort to gain support during the
legislative process, and that this bill is an attempt to test Section 5.

Senator Ed Harbison (B) can testify that many of his constituents do not drive or have a
non-driver’s identification card, though they have types of ID that are eliminated. Senator
Harbison stated that the majority would not hear the concems of the Black Caucus during
consideration of the bill, so they staged a walk out of the proceedings, which was reported
nationally.?

¥ Media roflect that bers of the Georgia Legistative Black Caucus cxpressed outrage at the
enactment of the revisions to the photographic identification provisions. African-American and some white
D ic 1 kets staged walk in the House and Senate on March 11, 2005, to protest the photo

idcatification requirements that they likened to pol! taxes. Nancy Badertscher, Carlos Campos, “ID Debate Gets
Heated," Adlanta Jowrnal-Consnitution, March, 13, 2005, Senator Emmannel Jones (B) wore shackles to the well of
the Senate, and Ropresentative Alisha Thomas Morgan (B) brought shackles to the well of the House to symbolize
the bill’s potential to repress the black vote, Mike Phillips, “ID Bill Could Make Georgia Unigue in Tum Away
Voters,” Macon Telegraph, Maxch 19, 2005; Carlos Campos, “Firebrand *Standing Up™: Legislator Makes No
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Senator Emanuel Jones (B), a member of the Senate State and Local Government
Committee, attended all meetings regarding the bill, and proposed numerous amendments to
rétain specific forms of identification beeause there were no justifiable reasons for their
climination. Senator Yones stated that these amendments were voted down without any debate.
Senator Jones stated that the Black Caucus requested postponement of implementation of the ID
portions until DDS locations are established in every county. Senator Jones stated that this
request was disniissed and that he knows of no plan by the Govemor to make such expansions.

Senator Robert Brown (B) stated that proponents never specifically addressed the
reasoning behind the elimination of each form of ID or the discrepancies between whites and
blacks ownership of driver’s licenses and ID cards. Senator Brown can testify that black voters
prefer to vote in person rather than absentee. He noted that he has advoeated absentee voting
within the black community, particularly to the elderly who have atways been authorized to vote
absentee, but has found that they still prefer to vote in person on clection day. Senator Brown
asserted that for these reasons, the extended absentec voting pariod and the addition of “no
excuse” absentee voting will not mitigate the retrogression cansed by the proposed ID
restrictions.

Secretary of State Cathy Cox (W) opposed HB 244 in an April 8, 2005 letter to Governor
Perdue, urging him to veto the law, and submitted a letter opposing preclearnce. She provided a
list of registered voters who lack birth certificates for whom obtaining a photo ID would be
particularly difficult. She can also testify to the absence of any complaints of voter fraud via
impersonation during her tepure. Secretary Cox stressed that there are DDS offices in only onc-
third of the counties, none within the City of Atlanta, and that DDS headquarters is not served by
any form of public transportation.

The Mayor of Atlanta, Shirley Franklin (B), opposes preclearance, and can testify to the
experience of her mother, who recently moved to Atlanta from Philadclphia, in attempting to
obtain a Georgia identification card. Her mother went to several DDS offices before finding one
that was open. Her expired Pennsylvania identification was rejected as sufficient documentation
to obtain a Georgia ID card, and she was told to produce her original birth certificate. Mayor
Franklin’s mother has never had a birth certificate, but is currently attempting to obtain an
analogous document from North Carolina, where she was born. Mayor Franklin noted that this
process would be much more arduous for someone without resources or supportive family in the
area. Mayor Franklin believes that even if the intent of the legislation is not to disenfranchise
minority voters, it will “inarguably have that result.”

Apologies for Her Convictions,” Atlanta Journal-Constitution, March 24, 2005, Representative Morgan then
refuscd to leave the well of the House after her time to speak expired, instead singing the civil rights aathem, “Ain’L
Conna L&t Nobody Turn Me Around,” Id.
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A coalition of voting rights organizations¥ provided a letter urging an objection. The
coalition states that the photo identification requirements carry a retrogressive racial impact
because blacks in Georgia are six times more likely than whites to live below the poverty level,
and five times less likely than whites to have access to a motor vehicle than whites. As 103
countics lack a DDS location, these two factors result in disparately less access by blacks than
whites to DDS tocations. Tn addition, the limited transportation alternatives for those who Jack
access to motor vehicles, particularly in rural Georgia, add to the economic burdens related to
obtaining an identification card, and remain unchanged even if an indigent citizen qualifies for
the free ID. The coalition states that the legislature failed to investigate the racial impact of Act
53, and took no action to mitigate the potential racial impact of the legislation by, for example,
providing funds for voter education about the new requirements, Finally, the letter asserts that
the stated purpose of the photo identification requirement is pretextual because the purported
justification of preventing frand is undermined by the exeraption of absentee ballots from the
photo identification requirement.

The NAACP Legal Defense and Educational Fund opposes preclearance of HB 244. In
addition to arguments similar to those above, Director-Counsel Theodore Shaw analogizes the
identification requirements to “rercgistration” and “rcidentification” measures that the
Department has objected to in the past,

C. Public Source Data

1. Process & Fees to Obtain Driver’s Licenses and Tdentification Cards

The initial submission provided no information regarding DDS locations, bhours, fecs, or
requirements to obtain 2 photo ID. Our research shows that the Georgia General Assembly
created the Department of Driver Services in House Bill 501 (2005) as a successor to the
Department of Motor Vehicles, Bffective July 1, 2005, Georgia residents can apply for driver’s
licences and a state-issued photo identification cards at one of the state’s 56 DDS locations, 53 of
which are full service centers and 3 part-time sites. The City of Atlanta has not had 2 DDS
location for the past year, although the Govemor's August 6, 2005, press release states that
negotiations are underway to lease a new site. DDS customet service centers are open to the
public Tuesday throngh Saturday, from 9:00 am to 5:00 pm. Monday hours have been added for
select locations for appointment-only road tests. According to the Governor’s August 6, 2005,
press release, DDS will aiso begin to issue photo identification cards at certain designated
locations on Mondays, According to DDS Commissioner Greg Dozier, the designated sites are
all located in the Atlanta arca and are as follows: Shannon Mall, North Cobb, Lawtenceville, and
Conyers.

¥ Thc groups include the Voting Rights Project of the Lawyers’ Committce for Civil Rights Under Law,
National Voting Rights Institute, National Voting Rights Project of the ACLU, MALDEF, Geprgia Association of
Black Elected Officials, Georgia Association of Latino Elected Offices, AARP Georgia, and athers.
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According to Commissioner Dozier, five DDS locations are acoessible via public
transportation: the South DeKalb, Shannon Mall, and Sandy Springs sites in the Atlanta area are
accessible via the Metropolitan Atlanta Rapid Transit Authority (MARTA,); the Matietta location
is accessible by Cobb Community Transit; and the Norcross location is accessible via Gwinnett
County Transit® The reroaining 51 sites arc accessible only by personal transportation or taxi
service, :

The Govemor recently announced the creation of the Georgia Licensing on Wheels
(“GLOW™) program. Aanounced on August 6, 2005, the GLOW program will use a mobile
licensing bus to travel the state with the capacity to issue up to 200 photo identification cards per
day. The state estimates that if the mobile unit is operational four days per week, the program
has the capacity to serve 38,400 persons a year.  According to Commissioner Dozier, the bus
will be staffed by four DDS employees licensed to operate the ID-issuing equipment.
Commissioner Dozier has stated that the GLOW tours will initially run weekly from Tuesday
through Saturday, and may eventually also run on Mondays. DDS is currently mapping out
routes and schedules, dividing the state into corridors which the GLOW program will visit based
on the following factors: (1) the geographical need based on lack of DDS locations, (2) the
population’s need regardless of the presence of a DDS location; (3) requests from citizen groups;
(4) geographic accessibility for groups and citizens; and (5) convenient times for groups and
citizens. Dozier reported that community groups have already begun contacting DDS to make
GLOW tour requests.

No information about the GLOW program is currently posted on the DDS website,
though Dozier anticipates posting tour information when the routes are determined. Dozier has
identified the first 36 counties to be visited by the GLOW program, starting on August 30, 2005
in Fulton County., The initial schedule and map of ¢counties anticipated to be served by the
program is aftached at Tab E DDS will also conduct a public sexvice campaign, focusing on
radio announcements and informational pamphlets issued to organizations by request. Dozier
states that DDS plans to continue the program indefinitely.

Individuals may also register to vote through the GLOW program while obtaining an ID
card. If an individual wants to register to vote, the DDS employee will click “yes” on the
coruputer, and the registration applications will be batched and transmitted to the SOS every
night or when the computers are returned to DDS headquarters. Voter registration applications
will be transmitted electronically with no additional forms for applicants to complete.

¢ Public transportation costs are as follows: Marta round-trip fare is $3.50. Out-of-District Routes, which
are routes that travel to Cobb, Clayton, or Gwinnett Couaties are at additional $1.50, Seniors citizens, disabled
riders and Medicare recipients pay $1.70 round-trip within the district and $2.50 out-of-district. Gwinnett County
Transit is $3.50 round-tip ($6 cxpress bus round-trip), $1,70 round-trip for Senior/Youth/Disabled, $7 for
paratransit rovad-trip. “[ransfers to MARTA trains and buses are frea. Cobb Coranmmity Transit is $2.50 round-trip
for an adult, $1.60 youth round-trip, $1.20 for senior citizens and disabled, and $5 for paratransit Tound-trip.
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According to Commissioner Dozier, 31 DDS customer service centers will offer
appointments for those who need an ID for voting purposes beginning in September 2005.
Appointments will be reserved for.groups, such as senior centers, church groups, and others. It
will be the department’s intention to schedule individuals and small groups together to ensure
that the allocated appointment times are maximized. Therc will be 2 minimum of 3,960 slots per
month dvailable for appointments, which would provide the opportunity for 47,520 appointments
on an annual basis.

According to the DDS website, first-time applicants for a Georgia driver’s license,
learner’s permit, or state identification card must show an acceptable form of identification that
indicates the applicant’s full name and date of birth. Acceptable items include: original or
certified copy of birth certificats issued by an office of vital records; certified copy of birth
registration; certified copy of court records (adoption, name change, or sex change); certified
naturalization records; immigration ID card; and valid United States passport. Anyone applying
for a Georgia driver's licence or identification card must provide a Social Security nurmber at the
time of issuance. It is not required for an applicant to have his original Social Security card.
United States citizens must provide proof of citizenship, in the form of a birth certificate, United
States passport, or certificate of citizenship. Non-United States citizens must present proper INS
documentation in English or translated into English by an approved translaor.

To obtain a certified copy of onc’s birth certificate in Georgia, a citizen must provide the
following information: full name as shown on birth certificate, date of birth, place of bitth,
current age, sex, full name of mother (including maiden name), and full name of father to the
State Vital Records Office. The requester must also provide a photocopy of a valid photo
identification card, such as a driver’s license, state issued photo ID card, or employer issued
photo identification. If a person is requesting a birth certificate in order to obtain a photo ID
card, and does not already possess the ID required for the request, he or she may present a signed
Social Security card as ID based upon the comparison of the signatures from the card and the
application.? If the requestor has no ID at all, the State Vital Records Office will mail out the
certified copy of the birth certificate under the assumption that it will not be delivered by the post
office to 2 location where a person of that name does not live.

Accotding to the Georgia Division of Public Health’s Vital Records website, applicants
should allow 10 to 12 weeks to process routine requests for certified copies received by regular
mail that do not involve any changes or directions and do not require filing of a néw certificate.
Requests made by overnight delivery are usually processed within three to five business days of
receipt.

Georgia law requires non-refundable pre-payment before a record such as a birth

¥ Some connty offices (¢.g Fulton County) will only accept 2 photo TD and will refer people who lack ID to
the State Office in Atlanta. Duan told us that vital records offices are independently run in each county so we have
‘bcen unable to ascertain what the practices ar¢ in every county within the state.
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certificate can be provided. A $10 search fee is required in order to receive one certified copy.
Additional certifications of the samc record ordered at the same time may be acquired for a 35
fee. A multi-year search requires an additional $10 fee. Records are sent by overnight for an
additional fee of $16.81. An additional fee of $9.95 is also charged for credit card payments
made through VitalChek.¥ There is no additional charge for payment by certified check or
money order. All credit card payments must be made through VitalChek.

Some state residents were born outside of hospitals and were never issued birth
certificates, According to the United States Department of Health and Human Services, Centers
for Disease Control and Prevention, and the National Centér for Health Statistics, over 40 percent
of live births in the United States occurred outside of a hospital as late as 1940. Midwifery was
_ not certified in Georgia until the late 1940s. The Lay Midwifery Act of 1955 empowered the

Georgia Department of Human Resources (DHR) to set educational requirements and certify lay
widwives. As a result, some Georgia citizens were delivered at home before this time and were
never issucd birth certificates becanse they not were delivered by a certified medical professional.

‘We have been unable to obtain an estimate of the number of persons without birth certificates.
According to the 2000 Census, there were 616,935 whites aged 65 and over, and 273,486 whites
aged 75 and over; and 154,469 blacks aged 65 and over, and 67,051 aged 75 and over.

Individuals may use expired and suspended driver’s licenses as acceptable photo ID for
voting. Licenses can be suspended for criminal misconduct such as failure to pay child support.
Suspension of a driver's license cannot occur for non-payment of parking tickets. The court is
responsible for the collection of 2 driver's license upon conviction of a crime for which
suspension is a punishment, If the court fails to do so, DDS sends the person a letter to collect it.
Deputy Attorney General Dunn stated that if the voter has not yet surrendered his licenss, he
could use it as photo ID for voting, even if it is suspended.

Any person old enough to sign his name or make a mark indicating his legal signature can
apply for a Georgia photo identification card. A suspended or revoked licence does not prohibit
a resident from applying for an identification card. A Georgia ID cardholder is not required to
surrender his ID card when a driver’s licence is secured or reinstated. In order to secure a
Georgia ID card an applicant must furnish proof of residency in the State of Georgia. The
following items showing a valid Georgia address arc accepted: utility bill; bank statement; rental
contracts and/or receipts; employer verification; or Georgia license issued to parent, guardian, or
spouse. The applicant must swrender all previous driver’s licences, identification cards, and
permits. A certified Motor Vehicle Report or status letter from a previous state can be used if an
applicant had & previous license or ID card, but docs not have in his possession a license or
identification to surrender.

The cost for an license or identification card is $20 for 5 years or $35 for 10 ycars. For
those eligible, licences can be renewed via the internet, mail, or telephone. According to the

¥The VitalChek Network is a privatc cutity that is not affiliated with the State of Georgia.
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Governor’s July 1, 2005, press falease, almost 1.4 million citizens have renewed a license by one
of these means.

2, Driver’s License/DDS Card Ownership

Prior to signing HB 244 into law, Governor Perdue estimated that 300,000 Georgians do
not have a driver's license or other acceptable photo identification that could be used at the polls,
but that 50,000 are incarcerated persons. See Jim Tharpe, Nancy Badertscher, “Voter ID Bill
Likely to be Law,” Atlanta Journal-Constitution, April 2, 2005. The United States Department
of Transportation released data that in 2003, the latest available date, Georgia had 5,757,953
licensed drivers and a driving-age population of 6,632,373, This would constitute 86.8% of the
voting age population who had driver’s licenses.

The Georgia Department of Driver Services has provided data in response to our request.
The DDS data contains counts of persons 18 and over with driver's licences and state ID cards.?
According to the DDS databass, Georgie cutrently reports that 6,108,560 voting age persons
have unexpired driver’s licenses, which include commercial licenses, DUI permits,* suspended
and revaked licenses. Georgia also reports that 690,538 voting age persons have unexpired ID
cards, and 288,883 voting age persons have both a driver’s license and ID card. This totals
7,087,981 persons of voting age with a photo ID from DDS. Of this group, 1,260,780 are black
(17.7%), 2,687,706 (37.9%) are white, and 2,870,984 (40%) are of “unknown” race. The
remaining 268,511 are coruprised of Asian/Pacific Islander, Hispanic/Latino, Indian, multi-racial,
other, and “refused to state.”

Of the 4,216,997 voting age persons in the database who are of known racial background
or refused to state, 29.8% are black and 65.1 % are white, Discussion of the reliability of this
data is contained in Part II. D, infra.

3. Access to Vehicles

Data regarding access to vehicles is often used as a reasonable proxy for driver’s license
owmnership, as persons who do not have a vehicle are less likely to have a driver’s license.
According to the Census Bureau data tabulations (SF-3), a total of 390,414 Georgia voting-age
individuals lack access to a vehicle. When examined at the household level, this constitutes
242,929 households without access to a vehicle, The racial breakdown of these households
reflects that therc are 142,171 black non-Hispanic houscholds without access to a vehicle, and
89,232 white non-Hispanic households without access to a vehicle. This constitutes 17.7 percent

¥ Individuals may have both a Georgia driver's licence and a Georgia ID card, or one or the other. For
convenience, we sometimes refet to a person who holds cither type as having a "DDS caxd” because for voting
purposes, it is access to the card, rather than the type of card, that is significant.

% DUI permits are driving permits issued to persons whose regular license are revoked for DUI convictions
so they can drive to and from work.
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of black households and 4.4 percent of white households.

Ms. Meyers provided a 2004 report conducted by Georgians for Better Transportation
containing vehicle access data that arc consistent with the census numbers. The report,
“Blueprint 2030: Affordable Mobility and Access for All of Atlanta and Georgia,” notes that
250,000 households in Georgia lack access to a vehicle, and that 140,000 of those are headed by
an African-American householder. Id. at 22. Jtalso finds that nine counties contain half of the
vehicle-less households in the state: Fulton, DeKalb, Chatham, Richmond, Cobb, Muskogee,
Gwinnett, Bibb, and Dongherty, and that each of these nine counties have more than 5,000
households with no vehicle. Id. at 23. The report also finds that six of these nine counties would
be on the list of counties with more than 5,000 African-American households without vehicles.

d.

Table 1. No vehicle households in counties with more than 5,000 total population

Percentage of
households with no
All households Houscholds with no vehicle vehicle headed by
with no vehicle headed by African-Americans African-American
Fulton 48,859 36,221 74.1%
DeKalb 22,763 14,458 63.5%
Chatham 10,678 7,309 68.4%
Richmond 18,969 6,207 69.2%
Cobb 18675 N/A N/A
Muscogee 8,154 5,715 70%
Gwinnett 6,294 N/A | N/A
Bibb 7,423 5,541 T4.6%
Dougherty 4,597 N/A N/A

The report further notes that Georgia does not have large disparities in shares of
houscholds without vehicles between urban and rural areas. Id. at 24. It siates that across
Georgia, levels of Aftrican-American houscholds without vehicles are higher in the smaller
urbanized areas of the state in than Atlanta, ofien al levels of 20 percent, yielding on overall
statewide rate of 18 percent in no vehicles available for African-American households.
Ibid. Tn contrast, the statewide rate for white households with no vehicles available is 4.41
percent.
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We also compared access to vehicles by race in counties with DDS offices versus
counties withowt DDS offices. Census data show that five times more black houscholds in
counties without DDS offices lack access to a motor vehicle compared to white households. This
data can be expressed as follows:

Table 2: Households in counties with no DDS offices with no vehicle, by race

Households in counties without { Households with no
Race of household | DDS offices vehicle Percent
White non-Hispanic | 554,971 25,843 4.7%
Black non-Hispanic { 140,148 28,085 20.0%
Hispanic households | 11,882 1,329 11.2%

4, Other cunrently acceptable forms of voter identification

United States passport: According to the Uniled States Department of State website,
there are approximately 210 passport acceptance facilities in the State of Georgia. The basic fee
for obtaining a passport is $97. To obtain a passport, proof of United States citizenship must be
presented with any of the following: previous United States passport, certified birth certificate,
consular report of birth abroad, naturalization certificate, or certificate of citizenship. If an
applicant does not have a previous United States passport or a certified birth certificate, he must
provide a letter of no record issued by the State Vital Statistics office, and as many of the
following as possible: baptismal certificate, hospital birth certificate, census record, carly school
record, family bible record, and dector's record of post-natal care. Routine passport service takes
approximately six weeks.

Fewer than 20 percent of all United States citizens hold a valid passport. We were unable
to obtain the total number of Georgia citizens with passports. The United States Passport
application, Form DS-11, does not contain a field for self-identification of a racial category, and
we were unable to obtain information regarding access to United States passports by race.

Government checks/paychecks/documents: With 620,620 black persons in poverty
cowpared to 564,970 white persons, black persons in Georgia arc more likely to fall below the
poverty line than are white persons. These census statistics indicate 26 percent of the black
population and 11 percent of the whitc population fall below the poverty line. Median household
income in 1999 was $30,998 for blacks and $48,002 for whites. Per capita income in 1999 was
$12,576 for blacks and 525,133 for whites.

Among individuals who lack access to a vehicle in the state, a greater number of blacks
are below the poverty line and receive public assistance as compared to whites. The Public Use
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Microdata Sample [PUMS]Y of the 2000 Census reflects that among individuals who lack access
to a vehicle in the state, 101,522 (46.3%) blacks were beneath the poverty line, compared to
35,605 (28.3%) whites. In addilion, approximately 74,912 voting-age blacks without access to a
vehicle in the state receive either Social Security, Supplemental Security Income or public
assistance, compared to 56,750 whites.

According to the Georgia Department of Human Resources, the total pumber of persons
receiving Temporary Aid to Needy Families (“TANF”) subsidies as of February 2000 was
129,822 (99,817 children, 30,005 adults). The racial/ethnic breakdown of TANF recipients was
80.9 percent black, 17 percent white, 1.3 percent Hispanic, and 0.3 percent Asian.

Firearms permit/hunting or fishing license/pilot's license: We were unable to obtain any
data regarding the number of persons, by race, who hold permits or licenses for hunting, fishing,
pilating aircraft, or carrying firearms.

College and university issued identification: We were unable to obtain data regarding the
number of persons, by race, who attend private colleges and universities, and who would
therefore hold photo identification from such institutions. According to the Regents of the
University of Georgia, there were 56,831 black students entolled in all state colleges and
universities in Georgia, and 154,924 white students, in Spring 2005, This constitutes 3.16
percent of black voting age population and 3.76 percent of white voting age population based on
estimated 2005 voting age population. According to the National Center for Education Statistics
there were 13,476 students enrolled in degree-granting historically black private colleges and
universities in Georgia in 2000.

Employer-issued identification: According to the Bureau of Labor Statistics survey of
employment, in 2004, the average unemployment rate for blacks in Georgia was 7.7 percent, for
whites 3.5 percent, and for Hispanics 4.6 percent. The most recent workforce numbers are based
on the 2000 Census, which indicates that 36.6 percent of blacks, aged 16 and over, were not in
the labor force, compared to 33.1 percent of non-Hispanics whites in the same age group.

According to the 2000 Census, 14.3 percent of white and 19.4 percent of black Georgians
work for local, state, or federal government, whilc 78.6 percent of white aud 76.9 percent of
black Georgtans work for private employers. These figures do not include those who are self~
employed in unincorporated businesses ot are unpaid family workers.

The submitting authority did not provide, and we were unable to obtain, information’
about the prevalence of photo identification issued by private or public employers. Deputy

L The Public Use Microdata Samples are a sample (usually 5%) of the individual household or individual
records used in the cansus data. These files contain records for 2 sample of housing units with i jon on the
characteristics of cach unit and each person in it. ‘While preserving confidentiality (by removing identifiers), these
microdata tiles permit users with special data needs to prepare virtually any tabulation,
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General Counsel of the Association of County Commissioners Ken Kimbro stated that most
counties probably issued photo identification to their employees, but that some of the smaller and
more rural counties might not. He provided a list of county managers and administrators,. We
contacted 30 of the individuals listed in a range of counties of varying size and location. We
found that six of the seven largest counties we contacted (pop. 59,000 and over) provide photo
identification to their employees, none of the nine smallest counties contacted (pop. 15,000 and
under) provide photo identification to their employees, and ten out of sixteen of the mid-size
counties (pop. 15,500 to 49,000) provide photo identification to some employees, based on the
employee’s position (e.g., building inspestor) or location of employment (&.g., courthouse).

We were also unable to obtain information about the issuance of photo identification by
private employcrs. We know anecdotally that some Georgia employers such as Delta Airlines
and Home Depot issue photo identification, but there is no central source for this type of data.

Certified naturalization documents: According to the 2000 Census, there were 169,232
naturalized citizens residing in the State of Georgia; of whom 29,490 - (17.4%) were non-
Hispanic black persons and 45,760 (27%) were non-Hispanic white persons. All naturalized
citizens are issued an official certificate by Citizenship and Immigration Services at the time of
naturalization. Those applying for naturalization arc required to provide two photographs that
adhere to passport photo standards. Since 1929, all naturalization certificates issued include a
photograph of the new citizen. Copies of certified naturalizalion decuments can be obtained
from the Burean of Citizenship and Immigration Services and requires payment of a fee of §210.

. Although naturalization certificates were specifically repealed by Section 59 of HHB 244
as acceptable voter ID, the statute allows a voter to show any valid identification card issued by a
branch, department, agency or entity of the United States provided that the card contains the
elector’s picture. Deputy Attorney General Dunn was unsure whether naturalization certificates
contained a photograph of the clector, but stated that if they did, they would be considered
acceptable photo ID for voting.'Z

Tribal Identification: The 2000 Census reports that 21,737 persons in Georgia who
identified themselves as American Indian or Alaska Native. Of these, 16,104 persons, or 0.3
percent of the tota) population, were voting age. Of the 8,036 households headed by an
American Indian/Alaska Native, 671 (8.3%) had no vehicle avajlable.

There are no federally recognized Native American tribes in Georgia. The state code
does recognize the following tribes as legitimate American Indian tribes pursuant to Ga. Code
Ann. § 44-12-300: Georgia Tribe of Eastern Cherokoe, the Lower Muscogee Creek Tribe, and the

2B ific refe lizati ifi as valid voter ID is removed under the proposed
statute and as such documents ate val.\d indefinitely, we anticipate that, in certain circumstances, such as a citizen
who d as a child, election officials may require additional confirmation of the voter's identity with a current

photo.
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Cherokee of Georgia Tribal Council. Only the Lower Muscogee Creek Tribe has a reservation in
the state. The census reports that this reservation, the Tama Reservation, had a population of 57
persons (45 persons of voting age) in 2000. The Lower Muscogee Creek Tribe does not issue
tribal photo identification to its members according to Principal Chief Vonnie McCormick.
Additionally, the Bureau of Indian Affairs does not issue identification to non-federally
recognized tribes.

To the best of our knowledge, each tribe has its own practice with respect to issuance of
identification, including whether ID is issued and whether it contains a photograph of the
member. Anecdotal evidence suggests that most tribal IDs do not contain photographs.

Affidavit alternative: Under the benchmark statute, voters who are unable to produce any
of the 17 forms of identification may sign a statement swearing ot affirming to their identity.
For the purpose of determining the number of people who lack appropriate identification, an
analysis of the number of affidavits used in recent elections by county would be informative. In
addition, because voter registration records are kept by race, the proportion of black and white
persons who lack identification could have been tabulated and analyzed. The submitting
authority did not provide any analysis of these records, which remain iu the custody of county
officials after an election.

D. Factual analysis

Georgia’s voter ID law was enacted in 1997 with the following forms of acceptable
identification for voting: valid driver’s license or state ID card, U.S. Passport; U.S. military ID;
photo identification from any employer; student photo identification from any private or public
coltege, university, or technical school; valid pilot's license; Social Security card; certified
naturalization documents; certified copy of birth certificate; certified copy of specified court
records; valid hunting or fishing license; or valid permit to carry a pistol or revolver. Any voter
who was unable to produce one of these forms was allowed to sign a statement under oath,
swearing or affirming that he is the person identified on the voter’s certificate under penalty of
law. The voter was then permitted to vote a regular ballot without delay.

We precleared the benchmark procedure based on two main factors: (1) the fail-safe
procedure ensured that voters were not tumned away for lack of authotized identification, and (2)
minority contacts did not urge an objection, primarily because no voters would be tumed away if
they did not have proper identification. :

The current voter identification requirement was modified in 2003 when the legislature
added the acceptable forms of identification specified in the Help America Vote Act. Added
foums of identification included: utility bills, bank statements, government checks or paychecks,
and govermnent documents that show the rame and address of the elector. We precleared this
change because it added, rather than subtracted, acceptable forms of ID for voting.
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The appropriate analysis of the restriction of the voter ID requirement first identifies
whether there are individuals who are permitted to vote under the benchmark procedure who will
now be precluded from casting a ballat at the polls under the current procedure, and if so,
ascertains whether minorities are disproportionately sepresented in that group.

The submitting authority provided almost ne information regarding the availability of the
seventeen forms of identification that are acceptable under the benchmark, the method to obtain
them, or any diserepancies in ownership of these forms of identification by race. As it is the
jurisdiction’s burden to demonstrate that the proposed voting change is not retrogressive, it has
failed to do so. However, we have mads significant efforts to obtain as much information as
possible about each form of identification to conduct a thorough analysis. We were somewhat
hampered by the lack of data on the availability and distribution of many forms, of identification,
but draw the best conclusions we can given the data limitations,

Driver’s Licenses & DDS Cards: Governor Perdue estimated that approximatcly
300,000 voting age Georgians do not have a driver’s license or ID card. Legislators did not
acknowledge whether this fact was correct, nor seek any data regarding the racial composition of
the group of individuals without ID during debates over HIB 244. Proponents stated that more
persons had a valid driver’s license or ID card than there were registered voters. Ms. Meyers
stated that the legislature’s intention was “color-blind,” but acknowledged that they did not
investigate or consider any data regarding racial disparities among persons who held driver’s
Yicenses or DDS cards. She stated that in terms of statistical analysis, the legislature relicd on the
numbers showiing that more Georgia residents overall had DDS cards than were registered to
vote.

(i) Statewide Totals

We requested data from the Georgia Department of Driver Services regarding persons
who hold valid driver’s licenses and/or ID cards to attempt to cstimate any potential shortfall and
the racial makeup of such a group. In examining the data provided by DDS, we have determined
that it is not reliable for purposes of estimating the numboer of people with and without DDS-
issued identification.’ This is due to an apparently unknowable number of records that are no
longer valid due to death, persons moving out of the state, and other reasons, The data received
from the state shawed a total of 7,087,981 people of voting age with eithcr 2 DDS drivers
license, a photo D issued by DDS, or both, on August 16, 2005. This total is broken down in the
following table. Note that each category is mutually exclusive.

Table 1. Numbers of DDS-issued cards in Georgia, Aug. 16, 2005

12 The statistical analysis containcd in this section was conducted internally by Dr. Toby Moore,
Geographer/Social Science Analyst.
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Total License only 1D Caxd only Both license and ID
card
7,087,981 6,108,560 690,538 288,883

The voting-age population of Georgia in 2005 is available only as an estimate or as &
projection. In April 2005, the Census Burean projected the VAP of Georgia to be 6,565,095 on
July 1, 2005. However, the latest estimate for county-level totals, necessary for the analysis
below and released in January 2005, had Georgia with a VAP of 6,496,816 in 2004. Extending
that estimate to July 1, 2005 based on each county’s 2003-2004 growth rate yielded a 2005 VAP
estimate of 6,621,137,

The data from the state, then, suggests 466,844 more persons with a DDS card than the
higher of the two estimates of current VAP, or 7 percent. The state has been unable to quentify
this discrepancy. When pressed to explain the difference, DDS Data Manager Loraine Piro
stated to Voting Section staff that unexpired licenses remain in the database until they expire, so
they could belong to persons who have died, moved out of the state without cancelling their
licenses, or had their licenses suspended or revoked (including persons who are incarcerated). As
licenses issued prior to July 1, 2005 have a four-year expiration, we can assume that these
records containt no more than four years® worth of individuals who died, moved, or had licenses
revoked or suspended within that time frame.

There is no way to reliably estimate this number, The death ratc in Georgia is
approximately 66,016 per year, which could result in an extra 264,064 records in the database
over four years. The Census Bureau's 2003 American Community Survey estimated that 243,100
Georgia residents had moved into the state in the past year ¥ Given a net migration of around
40,000, on average, it would appear that another 200,000 or so people are leaving the state each
year. In a four year period, persons who move into Georgia may obtain a DDS card, and persons
who move out of Georgia may leave an unexpired DDS card behind, thus creating additional bad
records. The American Community Survey also found that another 335,734 people had moved
from a different county within the state; these in-state migrants also coraplicate the DDS
database if they change county of residence without submitting a change of address with the
DDS. Prison population numbers would be unhelpful without information regarding length of
sentences being served by such population to determine whether their licenses might still be
unexpired in the database. .

This unavoidable “churn’” is associated with a live data base that was not designed to be
used for statistical analysis or predictive purposes. Deaths, people moving from county to
county, in and out of the state, and in and out of Heense status all create disruptions in the data,
particularly in quickly growing counties, of which Cleorgia has a significant number. As a result
of these factors, the “overage” in the DDS database is of no use in cstimating the total number of

14 This refers only Io persons who moved inlo the state from another state, not international migration.
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persons with a DDS card, or whether a shortfall exists of state residents who lack DDS cards.

A second cause for concem regarding the reliability of the data for predictive purposes is
that it appears to show many more “bad recards™ than in two previous sets of data provided by
the state. This third set of spreadsheets, which was supposed to eliminate 16 and 17 year olds
who were included in the prior query, resulted in an increase in the number of DDS card holders
by approximately 393,000, eliminating what had previously appeared to be a shortfall statewide
and creating the impossible statistic of an “overages.” The state has provided no explanation of
why the numbers diverged so significantly from the first two submissions, although Ms. Piro
suggested that commercial licenses and DUI permits may have been added and could explain
some of the increase, however, she was not certain that these categories of licenses were not
present in the first data sets. Given the differcnce between this data and data submitted earlier by
the state, as detailed at Tab 3, there is reason to doubt its accuracy. Combined with unavoidable
error in estimating current VAP, it appears that the quality of the DDS dataset is not sufficient to
estimate the size or even the existence of the voting-age population of Georgia that lacks a DDS
card.

(i1) County-Level Totals

To the extent that one wanted to compare the data provided by the state at the counaty
level with estimated VAP, projections for 2005 VAP were produced by repeating the 2003-2004
growth rate. Clearly this estimate is inexact and the source of additional unavoidable error.
Nevertheless, these lwo variables, people of voling age with a DDS-issued card and people of
voting-age, represent the key variables for further analysis. These two variables wet¢ compared
in a ratio to determine the number of licenses per 100 residents of voting age. The full results
are given in the table attached to this memo at Tab 3..

The county-level ratios of licenses to 100 population ranged from 41.7 in Chattahoochee
County to 117.7 in Bartow County*¥ The Chattaboochee County ratio was a clear outlicr caused
by the large military base in the county. The next lowest county was ‘Wheeler County, with 76.2
cards per 100 population. In all, 47 counties had fewer people with cards than voting-age
population, while the remaining 112 counties had more people with cards than voting-age
population.

Ten of the 47 counties with few cards had 2 DDS office, or 21.3 percent. Forty-three of
the other 112 counties had DDS offices, or 38.4 percent. Howcver, the average size of counties
with more cards was about 52,000, compared to only 16,000 in those counties with few cards. It

1 Note that these figures do not take group quarters populations or other that raight skew the
population figures into It is lso important to note that the reliability at the county level is low; that is, our
ability to use individual counties as illustrations or evidence is far less reliable than aggrcgate moasures. It appears
that much of the overage a1 the county level stems from the “chum" generated by population growth in dynamic
counties.
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is assumed tbat DDS locations are located in or near population centers.
(iif) Correlations between Race and [D Card Ownership

For a number of reasons, not the least of which is the apparently poor quality of the DDS
data, it is a difficult enterprise to examine the data for correlations between race and card
ownership. The data on both population and licensing is of poor quality for these purposes and
thus prevent a conclusive finding of a clear correlation between race and identification
ownership. :

Nevertheless, some evidence supports the Census data suggesting that blacks have fewer
drivers licenses than whites, For example, the 10 counties (not including Chattahoochee) with
the lowest rates of card ownership had a black 20-and-over population of 29.4 percent, while the
10 counties with the highest rates had a black population of 18.3 percent. On the other hand, the
number of licenses per 100 people in the 10 blackest and 10 whitest counties were ncarly
identical. .

Correlations across the 158 counties were incouclusive. The following table shows the
results of Pearson’s correlation between percent non-white and the ratio of card ownership. The
correlation coefficient is the measure of the strength of the relationship between two variables.
Correlation scores vary between 1 and -1, with 0 meaning no correlation. Unlike regression, it
does not provide a means of predicting one variable from the other, but only gives an indication
of how closely the two variables are associated, In the current instance, a negative cormelation
would mean that as countics increase in minotity population, they decrease in card ownership.

Table 2. Correlations between race and card ownership

correlation between race and: correlation across 158 counties
ID:VAP ] -0.15

ID:VAP minus correctional population 0.03

ID:VAP minus all group quartcrsApopulaxion 0.13

The correlations in each case were weak, but notice that the trend reversed when the
group quarters population is subtracted. The group quarters population is a difficult issue for two
reasons, and appears to be key to gleaning what evidence is in the data:

1. It includes people who may or may not have cards, and whose cards may or may
not be issued from the county in which they reside. College students, prisoners
and military personnel all pollute the database at the county level, One solution
would be to subtract all or part of the group quarters population, but doing so
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would remove people whom we know have cards from the population figures
without removing them from the license figures.

2. A. greater problem is that concentrations of group quarters populations are
themselves correlated with race. That is, counties with higher black populations
tend to have a higher percentage of their population in group quarters, particularly
prisons. Subtracting group quarters populations, while intuitively defensible,
skews the resulting data by taking population out of non-white countics and
eliminating evidence of any shortfall of licenses.

T fact, a curions corrslation between race and the degree of license ownership emerges
when counties with large group quarters populations begin to be removed from the data set. The
following table summarizes a set of correlations performed on successive subsets of Georgia
counties, as counties with large (and skewing) populations of students, prisoners and military
personnel are removed from the correlation.

Table 3. Correlations between race and card ownership as group guarters is controlled

numb.cr of | population correlation
counties

counties with less than 10% GQ VAP 138 6,266,518 -0.02

all coumties with less than 5% GQ VAP 108 4,658,445 -0.08

all counties with less than 2% GQ VAP | 62 2,873,075 -0,19

all counties with less than 1% GQ VAP |23 ° 592,531 -0.35

Dr. Moore stated that while there might be other explanations for the emergence of this
correlation, his professional opinion at this point is that group quarters populations, along with
“noise” in the data, obscures the modest correlation between race and card ownership that
surfaces when counties with significant group quartets populations are removed from the study.
Removing those counties from the sample appears to uncover a relationship that is otherwise
hidden. On the other hand, the final correlation, while statistically significant, is based on less
than 10 percent of the state’s VAP and 14 percent of its counties. It is possible that further work
in refining the query of the DDS data would result in a more convincing set of correlations.

The bottom line is that the DDS data provided by the state is not sufficient to answer the
question of whether race correlates with lack of DDS card ownership in Georgia. The poor
quality of the DDS data; the unavoidable error in the estimation of VAP for 2005 (particularly at
the county level); the inter-correlations between race and poverty, educational attainment, county
growth, group quarters population, and so on; and the other hypothesized correlations with card
ownership (e.g., age), make it extremely difficalt to derive meaningfu! patterns from the DDS
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(iv) Racial Identifications in the DDS Database

The DDS data base contains racial identifications for approximately 4.2 million
Georgians who have a DDS card, or approximately 59 percent of the people for in the data set.
The database contains records for approximately 2.88 million people without racial IDs, or 41
percent of the records. Roughly balf of the records with racial ID these come from voter
registrations submitted at DDS offices since April 1, 2001. The other half are left over from
previous Georgia policies of collecting racial information during the license (or ID card)
application process. That practice ended at some point in the past, but exactly when is unclear,
as is how that information was originally collected. Individuals who tenewed their licenses or
cards had their racial identifications preserved in their records. “Motor voter” registrants
constitute approximately 29 percent of the records in the database, and “old records™ constitute
approximately 28 percent of the records in the database, Racial ideatity information regarding
persons who register to vote at motor vehicles agericies compared to other locations is not
available in the EAC Report to Congress, the Georgia 2005 Voter Registration Report to the
EAC,*¥ nor other available sources. Therefore, we cannot draw conclusions about the
representativeness of the records that have race identification other than to say they are a non-
random sample of the total pumber of records.

Accordingly, Dr. Moore stated his strong belief that these racial identifications are not
useful for determining the race of people in Georgia who do not have DDS cards. This based on
two reasons: :

1) No reputable statistician would infer characteristics of a population by analyzing the
characteristics of a non-random sample. The people for whom we have racial
identifications are undeniably a non-random sample of the entire data set. The state has
provided no evidence of the old practice of obtaining racial identifications, so we have no
way of knowing how representative that is, or of knowing witether blacks or whites fail to
renew these old licenses at the same rate. Similarly with the “motor voter™ registrations:
it reflects not people who come into DDS locations for cards, but those people who a)
come in for cards; b) have not registered to vote; c) choose to register to vote; and d) give
their racial identity. Each step in that process makes the end group less and less
Tepresentative of the total poal of ID card holders.

2) Even if the motor voter registrations were teliable indicators of who has obtained a
DDS card since 2001, that rate in comparison to black voting-age population does not lell

i Approximately 57.5 % of all new votet registration applications in Georgia b the close of
gl ion for the 2002 general clection and the November 2004 general election were received from
Georgia motor vehicle offices, according to Georgia's response to the EAC Voter Registation Survey. Available at:
bup//www,eplc.org/foia_docw/enc/georgia.pdf. Mowever, this teport does not discuss the racial identity of prsons -
who register fo vote at DDS.
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whether blacks are ahead or behind whites in card ownership. Were blacks behind on
April 1, and registercd at the same rate, or even at a higher rate, they might well still be
behind in comparison to whites. Ifblacks were five times more likely to lack a DDS card
on April 1, and obtained cards at a higher rate than whites, they might well be only four
times more likely to lack a card by 2003.

(v) Other Data Limitations

The DDS data, and the population data, are of a quality far below what we are
accustomed to using in the Voting Section. The number of people we are trying to identify, those
without a license, is a fraction of the total VAP. There is also reason to believe that lack of card
ownership varies with many attributes beyond race, including age, poverty, and perhaps utban or
rural location. Even with good data on both sides of the equation (population and licenses), it
would be a considerable task to derive conclusive relationships on an ecological basis. Survey
work, Census data on vehicle accessibility, or qualitative data may provide better evidence.

Removing scgments of the population at the county level eliminated one source of'error
and bias only to replace it with another, given the correlation between group quarters population
and race at the county level, and the uncertainty surrounding ID ownership by military persommel,
students and prisoners. Nonetheless, dealing with the issue appears to be key to deriving any

usable estimates. ‘ )

We also do not have a perfect grip on the current VAP in Georgia, particularly at the
comnty level, although the error here is more unavoidable and probably less significant across
counties. But our grasp of the base population, particularly in fast-growing counties, is shaky.
This is a source of error but one that can only be minimized, not chiminated.

In sum, Dr. Moore concluded that use of the Georgia DDS data to infer the number or
race of people who lack DDS cards is unsupportable.

Analogous Wisconsin Study

A similar analysis of race and driver's licensc ownership was recently conducted in
Wisconsin based on data from that state’s Department of Transportation, which appears to
contain more complete records, particularly with respect to racial identification, than Georgia.
The study compared Wisconsin licensed drivers contained in the database of driver records on
January 31, 2002, along with age, race, gender, and geography, and compared this information to
Census population estimates. Sec John Pawasarat, "The Driver License Status of the Voling Age
Population in Wisconsin,” Employment and Training Institute, University of Wisconsin-
Milwaukee (June 2005), available at http://www.uwm.edu/Dept/ET/barriers/DriversLicense.pdf.
The study found that minority and poor populations "ate the most likely to have drivers licensc
problems." Among voting age Wisconsin residents statewide, 80 percent of white males and 81
percent of white females have driver's licenses, compared to 45 percent of black males and 51
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percent of black females. In Milwaukee County, 80 percent of white males and 75 percent of
white females have driver's licenses, compared to 61 percent of black males and 56 percent of
black females,

Moreover, the study finds that 24 percent of the African-American voting age population
in Wisconsin live in a household with no veliicle, compared to cight percent of white VAP. See
id. at 16. This is nearly the same ratio as the disparity among black and white vehicle access in
Georgia households, four times more black houscholds lack access to vehicles compared to white
households. This data suggests that complete records, o at least a more representative sample,
from Georgia would be expected to yield a stronger correlation between driver's license
ownership and race. As this study shows strong patterns of racial disparity among driver's
license ownership in Wisconsin, it forther underscores our concems about the reliability of the
Georgia DDS data, and suggests that predictions of driver's license ownership may be better
analogized from vehicle access data,

Vehicle Access Data

Vehicle access has been used as 2 proxy for drivers license ownership on the assumption
that people who lack access to a vehicle have less reason to get a license, as well as a more
difficult time reaching a licensing office. Vchicle access data from the Census and Blueprint
2030 shows that 20 percent of black households and 4.4 percent of white households in Georgia
lack access 1o a vehicle, Further, the Blueprint 2030 data show that among the nine counties with
the largest lack of vehicle ownership, among households that lack access to a vehicle, 65 to 75
percent ate headed by an African-American householder. This strongly supports an inference
that African American residents in Georgia are less likely to have driver’s licences compared to
whites.

If the relationship between driver’s license ownership and vehicle access is similar in
Georgia and Wisconsin, this would indicate potential gaps in driver's license ownership of 20-
35% between blacks and whites. Approximately 9.7 percent of records in the Georgia DDS
database are persons who hold only state ID cards, which would close this gap somewhat. As it
is logical to infer that the relationship between owning a car and having a driver’s license are
similar in the two states, and the ratic of black to white households without vehicles are similar
in Georgia and Wisconsin, an infercnce that a racial gap exists in driver’s license ownership is
appropriate.

United States passports: Rates of passport ownership by Georgia citizens were not
addressed in the Senate and House debates, nor is it discussed by the submitting authority or any
of the proponents in support of preclearance. As less than 20 percent of all United States citizens
hold passports, it is reasonable to assume that no more than 20 percent of all Georgia citizens
hold passports. Among this group, a much smaller proportion are likely to be black, given that
blacks’ per capita income is less than half that of whites, their representation in poverty more
than twice that of whites, and the fact that passports are held in greater numbers by wealthier
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individuals for the purpose of international travel. Moreover, the pool of individuals who lack a
driver's license or 1 card is very unlikely to include persons who hold passpurts since the latter
document is more expensive and difficult to obtain,

Employer-Issued ID:  Our analysis of employer-issued identification points to no
demonstrable conclusions. Approximately 77 percent of employed black Geotgxans work for
private sector employers, and 19 percent work for public sector employers. Those in the public
sector would not be affected by the change to the voter ID law if they have been issued photo
identification by their employer. Qur research showed employees of the state’s largest counties
were the most likely to have county-issned photo identification, while employecs of small
counties were generally not issued such identification. Most employees of mid-size counties
were also not routinely jssued photo identification unless they were in certain professions er
locations such as courthouses. As a result, the option to use one’s government issued photo
identification will apply primarily to residents of large counties in urban centers.

For those individuals working for the private sector, any such persons with an employer-
issued photo identification would now be unable to use that ID for voting, This will affect
employees of the state’s largest employers, including Delta Airlines, Wal-Mart, Home Depot,
Brown & Williamson Tobacco, and others. However, outside of limited anecdota) information,
we have no information regarding the issuance of photo identification by private employers, it is
difficult to draw conclusions about whether any voters who previously had acceptable employer
identification will now be excluded.

Among all persons employed in either the public or private scctor, all are more likely to
have access to other photo identification compared to those who are unemployed. The
Department of Labor statistics reveals that the unemployment rate for blacks in Georgia is double
the ratc of unemployment for whites. Unemployed individuals have no access to any employer-
issued identification, and are likely to fall below the poverty line.

Cotlege and university ID: Analysis of college and university-issued identification also
points to no demonstrable conclusions. Without data regarding the number of white and black
students who atiend private colleges, universities, community colleges and technical schools in
Georgia, we cannot compare the rates of acceptable student ID ownership between public and
private schools among whites and blacks.

As a general matter, students are less likely than other segments of the adult population to
have acceptable photo identification aside from their college identification. Since students move
frequently during their school years, they often retain their parents” address on driver's licenses
or bank accounts, Contemporary student photo identification cards usually have 2 maguetic
stripe and bar code containing students’ personal information, which they use to gain access to
libraries, gyms, and dining halls, cash checks, access health care, purchase tickets to university
cvents, and even use as a debit or credit card on campus and at nearby businesses. Opponents of
the legislation point to students at historically black colleges and universities as particularly
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burdened by the elimination of private school identifications, However, because we do not have
data regarding private school ID ownership among students, or financial status by Tace by type of
institution, we cannot draw meaningful conclusions about the potential retrogressive effect of
retaining public school identification while eliminating ptivate school identification.

Non-Photo ID/Government documents:: 'The higher rates of poverty and participation in
government benefit programs among African-Americans suggest that the elimination of
government documents as acceptable ID for voting will disproportionately affect African-
American voters. Black citizens in Georgia receive government benefits such as TANF, food
stamps, and unemployment insurance, in higher proportions than whites due to their over
representation in poverty and umemployment statns. Neither the submitting authority nor any of
the proponents addressed the potential for retrogression that is likely from repealing the use of
govemnment documents as identification for voting.

Ms. Meyers noted that mail can be stolen, suggesting that a utility bill would be
unreliable as proof of identity because it could be presented by an individual who had stolen it
However, as Rep. Watson responded, persons who steal mail, such as benefits checks, do so for
economic gain and would be unlikely to risk getting caught by presenting such documents to
commit voter fraud. Additionally, as noted carlier, there have been no reported instances of voter
fraud involving stolen non-photo identification.

For certain low-income populations, individual citizens may have one form of ID but not
another, such as a TANF check but not a bank statement if they receive government benefits but
do not have sufficient asscts to open 2 bank account. Another citizen may have a Social Security
card, but not a driver’s license if they do not own a car. The ability to present any of the
seventeen forms of photo or non-photo identification gives low income individuals a wider range
of acceptable options and may be the only key to such persons’ ability to vote.

Tribal ID: The addition of tribal identification containing a photo as a form of acceptable
identification could potentially offset the retropressive effect of the photo ID requirement for
those tribal members who lack other forms of ID. This would be the case if the tribal ID
contained the voter’s photograph, which is currently unknown, but anecdotal evidence suggests
that for Native Americans in Georgia it is doubtful, We conclude that the addition of this form
of identification is not retrogressive because it adds, rather than removes, an option for voters.

Firearms permit/hunting or fishing license/pilot’s license: In the absence of any data in
this area, we can draw no conclusions about the potential retrogressive effect of the climination
of firearm permits, hunting and fishing licenses, or pilot’s licenses, as acceptable voter
identification.

Affidavits: As the data above show that blacks have disproportionaily fewer driver’s

licenses and DDS cards compared to whites, and lack access to a motor vebicles at higher rates
than whites, it is reasonable to assume that blacks and low income persons might have a higher
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use of affidavits in lien of identification particularly under the proposed voter ID restrictions.
The information concerning the use of this “fail-safe” procedure during the November 2004
clection is maintained by the individual counties within the state. The state did not collect and
present an analysis of thesc data by race, nor did it submit the raw data to the Department for our
analysis. The ouly data we have was provided by Forsyth County finding that .08 percent of
residents used an affidavit in lien of identification. However, Forsyth County is in the bottom
tenth of Georgia counties ranked by black population, with a BVAP of 9.7 percent, so it is not
particularly representative of how elimination of the affidavit will affect black citizens.
Additionally, this figure reflects those voters utilizing affidavits under the current procedure,
which provides for 17 forms of acceptable voter identification, and cannot be used to predict the
usage rate under the proposed restrictions.

Even those individuals who are indigent!” and, therefore, eligible for the waiver of the ID
card fee would be required to pay various other fees to purchase the documents necessary to
obtain a photo ID if they did not already possess such documents. These fees would be incurred
for purchasing certified copics of a birth certificate or naturalization document, which are not
waived by the indigence clause. These costs can range from $10 for the basic birth certificate, to
$46 if additional services such as rush delivery are necessary, to $210 if a naturalization
document is needed, For someone eaming the median income for Affican-American individuals,
$12,576, or someone who is below the poverty line of $9,570, these fees are significant. This
supports the argument made by opponents of preclearance that the fees constitute a poll tax.

Tu addition, transportation costs to the DDS to obtain a free photo 1D for voting can be
relatively burdensome. There are DDS locations in less than one-third of all Georgia counties.
Three of the four locations within metropolitan Atlanta are accessibie by public transportation.
There are no offices, however, within the city limits. As a result, most Georgians must travel
significant distances to reach a DDS office. Oply five DDS locations are accessible by any form
of public transportation. Therefore, most are only accessible via personal transportation, taxi
service, or a combination of public transportation and taxi service resulting in potentially
prohibitive transportation costs for those who lack access to a vehicle. Such cost for round-trip
travel can be significant for a person with a median income or poverty level subsistence. The

' persons who sign an affidavit of indigence can obtain a statc ID card for veting purposes at no cost.
The statute contains no definition of indigence, nor docs the law contain income tables or formulas whereby
indigcnce is determined. Rather, it app to be a scif-certifying d i made under oath or affidavit. The
Affidavit of Eligibility for the voting identification card ins the following lang

1. I am indigent and cannot pay the fee for an identification card;

2. 1 desire an identification card in order to vote in a primary or election in Georgia;

3. I do not have any other form of ideatification that is acoeptable under O.C.G.A. § 21-2-417 for

idetification at the polls in otder to vote;

4. 1am registered in Georgia or I am spplying to register to vote as part of my application for an

identification card;

5. T do not have a valid driver’s license issued by the State of Georgia.
Affidavit of Eligibility, Georgia Identification Card for Voting Purposes available ot
http:/fwerw.dds. ga.gov/drivers/didata.aspx?con= 1749371 755&ty —di.
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lower level of vehicle access among African-Americaps, combined with the lack of public
transportation accessibility of DDS offices, will contribute to the dlspropomonate effect of the
proposed voter YD restrictions on African-American voters.

To the extent that the GLOW program goes iito effect and becomes a mobile photo ID
distribution center that reaches underserved areas, this may mitigate the barriers to obtaining ID
_for some voters, Of the connties on the state’s initial schedule through November, 12 have black

populations of 50 percent of higher (2004 estimate of persons age 20 and over), 11 have black
populations between 35 percent and 49.9 percent, and 12 have black populations between 23.8
percent and 34.9 percent. This demonstrates that the program is planning to visit counties with
higher than average BVAP, and may serve fo assist minority voters in those counties, assuming
that the program is adcquately advertised and fully operational.

‘While no single piece of data confirms that blacks will disparately impacted compared to
whites, the totality of the evidence points to that conclusion. Governor Perdue estimated that
300,000 Georgia residents were without an acceptable DDS-issued identification card. Census
data reflects that blacks lack access to vehicles at roughly four to five times the rate of whites.
'Other publicly available data reflects that blacks are less likely to have passposts, employer ID,
and other forms of acceptable photo identification compared to whites, and greater access to
some of the forms of non-photo identification that are repcaled. Blacks’ over-representation in
the lowest socioeconomic classes hampers the ability of many individuals to obtain photo IDs.
Finally, it appears that neither the legislature nor the submitting authority conducted any analysis
or presented any data regarding these racial disparities in access to various forms of photo
identification. This leads us to conclude that the state has failed to meet its burden of
demonstrating that the change is not retrogressive.

OE LEGAL ANALYSIS

Under Section 5 of the Voting Rights Act, the submitting authotity has the burden of
showing that 2 submitted change has ncither a discriminatory purpose nor a discriminatory effect.
Georgia v. United States, 411 U.S. 526 (1973); Procedures for the Administration of Section 5 of

the Voting Rights Act, 28 C.F.R. 51.52.

A voting change may not be implemented unless and until the submitting authority
establishes that, when compared to that jurisdiction's benchmark standard, practice, and
procedure, the proposed change does not diminish the ability of minority voters to participate in
the political process and that it was not adopted with such an intent. Begr v. United States, 425
U.S. 130, 141 (1976). Georgia v. Asheroft, 539 U.S. 461 (2003). The Court has emphasized that
“§ 5+ * * ¥ig designed to combat only those effects that are retrogressive,” i.e., those that will
“worsen the position of minority voters” The voting change at issue must be measm‘cd against
the benchmark practice to determinc whether the opportunitics of minority voters will be
*“augmented, diminished, or not affected by the change affecting voting,” Beer, 425 U.8S. at 141,
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A, Retrogressive effect

Under the benchmark procedure, Georgia voters may meet the state’s voter identification
requirement either by presenting one of 17 enmmerated forms of identification before voting, or
by signing an affidavit of identity under penalty of perjury. Thus, the retrogression analysis
focuses not on whether Georgia may require voters to present identification, but whetber the
reduction in the number of acceptable forms of acceptable identification, combined with the
elimination of the fail-safe procedure, is retrogressive for minority voters. In our standard
Section 5 analysis, we consider whether the state could have achieved its stated purposc while
avoiding retrogression. 'We would consider retrogression to be “unavoidable” in certain contexts
such as redistricting or annexation when, for example, it results from either a numerical or
constitutional impossibility, such as population growth. However, retrogression is not
considered unavoidable when it results from the mere failure or an unwillingness to enact a
method that is not retrogressive.

Moreover, in the redistricting context, if a jurisdiction submits a plan that is retrogressive,
it will ordinarily occasion an objection if the jurisdiction could have drawn a reasonable
alternative that could ameliorate or prevent that retrogression, See Procedures for the
Administration of Section 5 of the Voting Rights Act, 28 CF.R. 51.52. Accordingly, if we'
determine that Georgia could have fulfilled its stated purpose of preventing election fraud, while
preventing or ameliorating the retrogression, an objection is appropriate.

Proponents of preclearance identify two cases in which federal district cousts upheld voter
identification requirements. See Colorado Commion Canse v. Davidson, 2004 WL 2360485 (D.
Col. Oct. 18, 2004); and Bay Co. Democratic Party v. Land, 347 F. Supp. 2d 404 (D. Mich.
2004), Tn both cases, plaintiffs challenged the constitutionality of voter identification
requirements that were enacted after HAVA to conform state law to the federal law requirements,
but such challenges were rejected by the courts. Both holdings are inapposite to the instant
retrogressjon analysis, howcver, because neither state is subject to Section 5 review, so
retrogression was not an issue. Moreover, both voter ID laws allowed numerous types of photo
and non-photo ID, and both states retained fail-safe options for voters who lacked ID, so any
discriminatory effect would have been lesser than the impact on black voters stemming from the
restriction on acceptable ID under the Georgia law,

Here, we have not uncovered, nor has the state presented, any information or evidence to
overcome the inferences drawn from the data discussed at length above that blacks are more
likely than whites to lack acceptable photo identification. The most that can be concluded from
the legislative history and discussions with proponents is that legislators failed to consider
statistical evidence of whether blacks were more likely than whites to lack acceptable ID.
Moreover, Section 59 of Act 53 also fails the retrogression analysis set forth in Georgia v.
Asheroft of whether minority representatives believe that the proposed change will decrease
minority voters’ effective exercise of the electoral franchise. See Georgia, 539 U.S. at 484. In
this instance, ali black members of the Georgia legislature save one opposed the photo ID
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provisions of Act 53. Senator Jones emphasized that the Senate received no evidence addressing
the racial effect of the photo identification provizions on Georgia citizens, and that the only data

" presented were general numbers regarding valid driver’s license and ID card ownership, which
were never broken down by race. Senator Brown stated that proponents never tried to prove that
minorities have proportionate numbers of the proposed forms of ID nor did they substantially
address allegations of retrogression. Rep. Watson concurred that there was no response to
allegations of the potentially retrogressive effect of the photo identification provisions offered in
the House. .

Senator Harbison believes that a narrowing of the acceptable types of identification will
harm black voters because many of his constituents have voter identification currently accepted
by the state, but do not drive or have 2 non-drivet’s identification card, and as a result, will not
have an acceptable photo ID for voting purposes if the change is implemented. Senator Reed,
who has served two terms in the Georgia House and was recently re-clected to the Senate, stated
that “this is the most aggressive bill and attack on the rights of minorities and Afiican-Americans
that I have secn in my tenure in the House and Senate.” Sonji Jacobs, Carlos Campos, “Voter ID
Bill Stirs Furor,” Atlanta Journal-Constitution, March 30, 2005,

The sole black representative who supported these provisions, Willie Talton, understood
that his opinion would be scrutinized more closely than that of other proponents because he was
aminority, Rep. Talton stated that he “kept an eye on this legislation to make sure it did not
disenfranchise voters of any race or class.” He based his conclusion that the law was “color
blind” on the fact that more Georgiaus of voting age had a driver’s license or ID card than were
registered to votc. However, even Rep. Talton did not seek an analysis of potential disparities
among black and white ownership of acceptable ID,

Tn light of the overwhelming objections voiced by black legislators, including the 47
memberts of the Georgia Legislative Black Caucus as well as U.S. House of Representatives John
Lewis who do not support the bill, compared to the one black representative who supports the
bill, the weight of the minority legislators clearly falls on the side opposing the proposed voter ID
restrictions.

Non-Retre ive All

The jurisdiction has failed to demonstrate that it could not satisfy its stated goal of
combating voter fraud while avoiding retrogression. As we determined with the state's original
adoption of a voter identification requirement, states have the anthority to adopt measures to
eusure the security of clections and such measures are not inherently retrogressive. However, in
light of the apparent retrogressive effect of the proposed restriction on acceptable IDs, the
availability of non-retrogressive alternatives raises substantial concerns regarding the roanner in
which the state amended its current voter identification requirements.

The state could have avoided retrogression by retaining various forms of currently
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accepted voter ID for which no substantiated security concerns were mised. Supporters of the ID
restriction suggested that the risk of mail being stolen compromiscd the security of bank
statements and government checks as accepluble ID. Even though no evidence was raised to
support these claims, if true, the state could have addressed this issue by removing these specific
forms of ID but retained other forms of non-photo ID such as birth certificates, Social Security
cards, and other government documents, which were not described as likely to be stolen from
voters’ mailboxes. Retention of these items as acceptable TD wonld have had a greater likelihood
of accommodating the low income black population that is least likely to have a photo ID.

Moreover, there was no evidence presented to demonstrate that any of the existing forms
of non-photo I were unreliable or that their retention would not have reasonably allowed the
state to prevent voter fraud. First-time voters who register to vote by mail without providing ID
are still permitted to show any of the non-photo IDs set forth in HAVA, including government
checks and bank staterents, so the reliability of this type of ID for all other voters should not be
in question.

Ms. Meyers and other proponents also expressed doubts about the controls over private
sector ID, but presented no evidence to support these doubts. Photo identification issued by
private colleges and universities are accepted for financial transactions by busivesses not
affiliated with the universities. Private sector employee IDs allow individuals access to highly
restricted areas such as airports, factory floors, office buildings containing confidential
information, and other restricted spaces, which suggests that bnsinesses have an incentive to use
reliable, non-duplicable ID cards. It is likely that the retention of these forms of identification
would have, at minimum, lessened the impact of the restrictions for minority voters.

Although individuals may counterfeit non-photo identification, they usually do so for
financial gain or to obtain permanent resident status. As the holder is desirous of not being
caught, it is lcss plausible that the individual will attempt to use the counterfeit docnment for
voting purposes. If anything, requiring a driver’s license for voting does not preclude the
possibility thal a voter may present a counterfeit ID with his current photo. Rep. Talton, stated
that in his capacity as Deputy Sheriff, he encounters numerous counterfeit driver’s licenses
weekly. Bven the 9/11 hijackers obtained official driver’s licenses at state DMV offices by
bribing motor vehicle employees.

Another non retrogressive altecative would have been to retain the affidavit alternative so
that no voters would be barred from voting at the polls if they lacked photo ID. Proponents of
the bill presented na evidence that the penalty of law is an insufficient deterrent to falsely signing
an affidavit of identity, and the affidavit document itself reflects that falsifying or making a
fraudulent statement or representation in connection with signing is a felony. If legislators were
concerned that an affidavit is not verified before the vote is cast electronically, they could have
amended the curent affidavit procedures to allow an affidavit voter to cast a provisional ballot,
to be counted after the affidavit is verified by the registrar, similar to the current procedure for
first-time registrants by mail who use an affidavit of identity. Under such a change, qualified
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voters who lacked the requisite identification would still be allowed to vote and that vote would
still be counted without requiring further action by the voter, thus obviating any retrogression
concerns.

Other altemnatives that the state could have explored would have been the addition of
additional forms of photo identification allowed by other states with voter ID laws. These forms
of ID could include store club cards, credit and debit cards, association cards, or any other
identification card with the voter’s name and photo, which would have broadened the available
forms of acceptable ID. This is a practice allowed by many other states, as discussed below in
Part IV.A.

The failure of the state to adopt any of these non- or less-retrogressive alternatives to
satisfy its goal of preventing voter fraud weighs strongly in faver of interposing an objcction.

No-Excuse Absentee Voting

Proponents of preciearance have suggested that the proposed changes are not
retrogressive because the restriction of voter ID and the elimination of the affidavit procedure are
balanced by the expansion of absentee voting to anyone who requests an absentee ballot. Under
this analysis, anyone who is barred from voting at the polls is not disenfranchised because they
may vote an absentee ballot.

Although the expansion to no-excuse absentee voting is a positive step, it does not
obviate the tetrogressive effect on black voters who lack the necessary identification, as data
shows that blacks are only half as likely as whites to vote by abscntee ballot. According to the
2000 U.S. Census, one in nine white voters nationally voted by absentee ballot, compared to only
one in 21 black voters. This data is a national composite, so does not distinguish between states
where absentee voting is restricted and those where it is available to all.

The Task Force Report, “Ta Assure Pride and Confidence in the Electoral Process,”
(Aug. 2001), part of the Carter-Baker National Commission on Election Reform, concurs with
the Census data on absentee voting data, finding that blacks are half as likely as whites to vote
absentee. See Chp. 5, p.3. The report accounts for this by noting that abscntee ballots are used
more by people with better educations, higher incomes, and more prestigious jobs; to wit, voters
“who have the resources to know to arrange to vote in advance.” Id, The highest rates of
absentec voting are among holders of graduate and professional degrees and people in managerial
and professional occupations, Id. Again, it appears that the Jowest income voters, who are the
least likely to have acceptable photo ID, are also the least likely to participate in absentee voting.

Even states that change their absentee voting rules to adopt no-excuse absentee voting
generally do not experience an increase in voter tumout. According to a 50-state study by the
Committec for the Study of the American Electorate (CSAE), those states that adopted carly
voting or no-fanit absentee voting “performed worse in terms of either greater average turnout

-35-



166

declines” it years when tumout went down such as 1996 and 1998, and experienced “lesser
average turnout increases” in years when turnout increascd such as 1992 and 1994, compared to
states that did not adopt either of these voting procedures, Sec Report released Feb. 8, 1999, by
the Committee for the Study of the American Electorate. In a recent update anatyzing the
November 2004 election, CSAE found that in the 24 states with no-excuse absentee voting,
turnout was at virtually the same levels as in states without that provision. See Report released
Jan. 14, 2005, by the Committes for the Study of the American Electorate. The Carter-Baker
Task Force report concurs that absentee voting rules appear to have very little effect on voter
mumout. Seg id, at 6.

This disparity in absentee ballot useage between white and black voters is confirmed by
those with experience in the voting patterns of minority citizens in Georgia. Senator Brown told
us that many older black voters prefer to vote in person on election day to celebrate their civil
rights victory. The significance of publically voting is heightened for these voters because of
their personat struggle to obtain the electoral franchise. Jmportantly, the change to no-excuse
absentee voting was not proposed nor supported by Black Caucus members as a mitigating factor
to potential retrogression, according to Senator Jones.

The material presented by the Lawyers Committee for Civil Rights includes testimony
from an African-American voter that others in his communily fear that their votes may be
excluded if submitted by absentee ballot, a concern that is alleviated by casting one’s vote at the
polls. When they vote in person, no one handles the ballot but the voter, who places it personally
into the ballot box. As voters over age 75 have always been permitted to vote absentee under
Georgia law, there is little reason to believe that they would change their behavior under the
state’s liberalized no-excuse absentee voting rules.

Finally, absentee voting requixes the voter to obtain an application for an absentee ballot,
receive the application through the mail, fill out and mail the request, reccive the ballot through
the mail, and finally mail the baliot back to the registrar before the close of polls. This requires
four instances of mailing docuracnts back and forth. Allowing two to three days per mailing, this
can add up to twelve extra days, not including weekends, to the vating process. As a result,
voters must begin the process at least two weeks before every election, and make their decision
long before the campaigning ends. Complying with these requirements also requires knowledge
of the deadlines and the application process, which may be harder for illiterate and less well-
educated voters, who are disproportionately black ¥ In addition, many individuals are reluctant
to rely on the mail to deliver ballots to and from absentee voters on time and without error. See.
e.2., Associated Press, “Florida Republicans, Democrats Trade Accusations,” Oct. 29, 2004
(reporting 58,000 missing absentee ballots in Broward County, FL in 2004 general election).

2 According to the 2000 Census, there were 109,729 illitsrate people age 25 and over, defined as persons
with 00 schooling or who had completed the 4th grsde or less. Of those, 37,204 wese whitc non-tispanics and
42,274 were black non-Hispanics. .
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From both the statistical and anecdotal evidence we have obtained, it appears that the
expanded availability of absentee voting, although a positive measure, is unlikely to change
voters' behavior and will niot ameliorate the retrogressive effect caused by the reduced number of
acceptable forms of identification and the elimination of the affidavit of identity. The state has
not provided any evidence to show that voters will behave any differently under the proposed
"no-excuse” absentee ballot rules, and therefore has not met its burden of showing that the
concomitant change to no-excuse absentee voting will remedy any potential retrogression caused
by the restricted ID requirements. '

3 Pro;

One positive effect of onr numerous coptacts with state officials appears 1o have been the
development of the GLOW program. If this program goes into effect as described, it may well
have beneficial effecis in providing DDS cards in underserved areas to the most impoverished
and isolated residents, However, the program has not yet gone into effect, and has designated
only 36 countics on its tentative schedule to be visited through the end of November 2005. Most
of these counties have black populations that are at least comparable to the statewide average or
higher, which reflects targeting that may help to serve African-American voters. We cannot
evaluate the effectiveness of the program’s publicity measures, however, its responsiveness to
citizen groups who call for its service to be directed to their countics and/or organizations, or
quantify its actual output of photo ID cards compared to its projected maximum capacity of TD
card distrbution. Moreover, the GLOW program will not help those voters who do not have
birth certificates or other docurnents necessary to obtain an ID card, nor the means to obtain
them.

As aresult, we conclude that the GLOW program may enhance the ability of some voters
to access photo ID cards. Finally, even if we conid measure the enbanced access that this
program will provide, we cannot rely upon such measures to remedy the potential retrogression,
as the program may be subject lo Section 5 review, and without preclearance, may be subject to
change or elimination at any time.

B. Retrogressive purpose

A voting change adopted with the intent to retrogress black voting strength, whether in
the present or in the fiture, does not mect the standards of Section 5. Reno v. Bossier Parish
School Boazd, 528 U.S. 320, 321 (2000). The Supreme Court has emphasized that the “purpose-
must be retrogressive” because “§ 5 prevents nothing but backsliding.” Id. at 333, 340. The
purpose inquiry under Section 5 should be guided by the Ardington Heights standard. See Reno
v. Bossicr Parish School Board, 520 U.S. 471, 488 (1997), quoting Village of Arlington Heights

etropolitan Housing Development Corp., 429 U.S. 252, 266 (1977) (“assessing a
jurisdiction's motivation in enacting voling changes is a complex task requiring a "scnsitive
inquiry into such circumstantial and direct evidence as may be available"). The relevant factors
in such a "purpose" inquiry are: the impact of the change on black voters; the historical
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background of the decision; the specific sequence of events that led up to the challenged
decision; procedural and substantive departures from normal considerations; and the legislative
or administrative history -- especially where there are coniemporary statements by members of
the decision making body, minutes of its meetings ot reports. Arlington Heights, 429 U.S. at
266.

Opponents of Act 53 have alleged that the state acted with retrogressive intent. The
Lawyers’ Committee letter in particular asserts that justification for the state's action is not found
in the legislative history, points to the exclusion of absentee ballots from the revised .
identification requirements as evidence that fraud prevention is a pretextnal justification, and
notes that less retrogressive alternatives to the fraud problem were not debated. Opponents also
note that there was no discussion in the legislative history regarding the reliability of IDs issued
by private colleges and universities, or private employers. Proponents such as Representative
Talion, who identified his specific motivation for tightening voter IDs to those with photographs,
did not directly address the potential use of fake 1Ds themselves for voting purposes.

On the one hand, legislative proponents have been unable to provide examples of fraud in
voting, with Representative Burmeister stated that this information is unavailable because fraud
is, by its nature, subversive. Secretary Cox stated that she is unaware of any cases of voter
impersonation during her tenure as Secretary of State. The state’s recitation of United States v.
McCranie, 169 F.3d 723 (11th Cir. 1999), which upheld convictions for voter fraud in Dodge
County, Georgia, does not support the stated purpose of Act 53 in that the fraud in McCranic was
vote buying and selling, not impersonation or voting under a false identity. In fact, the vote
buying and selling activities were performed openly, by county officials, and with the knowledge
of the county clerk. Voters® identities were well known to county officials. As such, the case
does not support the heed for reducing the types of acceptable IDs or the ¢limination of the
affidavit procedure as a means of reducing criminal activity.

However, there is no direct evidence that proponents intended to restrict the types of
acceptable voter ID and eliminate the affidavit procedure for the specific purpose of retrogressing
minority voting strength. It appears that proponents did not analyze the potential gaps in access
to acceptable identification amongst blacks and whites, or seek out data regarding the racial
distribution of persons who lack such identification. Several Georgia legislators stated that their
intent was to combat voter fraud, and that their approach was considered and color-blind, relying
ou several sources for the approach it eventually adopted. Save for Rep. Burmeister's
inflammatory statement that blacks in her district vote only because they are paid, we have found
no evidence to suggest that proponents had data pointing to the retrogressive effect of the
fegislation and nevertheless intentionally adopted the voter identification restrictions for the
purpose of disenfranchising black voters.

V. OT POLICY CON: S

A. Voter Identification L.aws of Other States
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According to Electionline.org, 22 states currently require all voters to present some form
of identification before voting? See Tab 8. In 16 of these states, the identification need not be
photo identification. In five of the six states that request photo ID, other procedure allow voters
to cast a valid ballot without possessing photo identification, thereby providing a “fail-safe”
mechanism, which allows individuals who are, in fact, validly registered voters an opportunity to
vote at the polls.

1. Non-Photo Identification Provisions

In addition to Georgia’s benchmark practice, the following 15 states allow various forms
of non-photo identification: Alabama, Alaska, Arizona,® Arkansas, Colorado, Connecticut,
Delaware, Kentucky, Missouri, New Mcxico, Montana, Noxth Dakota, Tennessee, Virginia, and
Washington 2 Examples of non-photo identification accepted by these states are:

- Voter registration card;

- Social Security card;

- Bank statement;

- Utility bill;

- Government check;

- Paycheck;

- Gun permit;

- Hunting/fishing license;

- Pilot’s license;

- Birth certificate;

- Medicare/Medicaid card;

- Credit card;

- Entertainment/ buyer’s club card;

- Change of address verification letter from U.S. Postal Service;
- Any government document that shows the voter’s name and address.

2. ail-safe Provisic

I Blectionline.org, “Voter ID req " (viewed August. 9, 2005), available at
WMM see also Natwna] Co °f State Legisl , “State
Requirements for Voter Idcntification,” available at elect/taskfc/voteridreq |
(updated May 10, 2005). These two documcnts along thh an compan,son clm’ this d
The time constraints imposed on our analysis of the sut pendent 50-state survey of voter
identification laws.

# Not yet implemented.

& South Carolina is classificd by the NCSL Teport as “requesting photo identification” but seems nis-

categorized b a voter rcgistration card is p identification,
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Many states also permit fail-safe mechanisms for voters who lack any of the above forms
of identification. Examples of these fail-safc mechanisms are a swomn affidavit of identity (e.g.,
Comnecticut, Delaware, Florida, 2 Kentucky, Louisiana, Tennessee, and Virginia) or persenal
recognition by poll workers (¢.g., Alabama, Alaska, Missouti, and North Dakota). For example,
North Dakota law permits an elector to vote a regular (i.e. non-challenged, non-provisional
ballot) if he or she completes an affidavit of identity, or if a poll worker knows the voter and is
willing to vouch for the voter and his or her cligibility to vote in the precinct. Alabama law
permits an elector to vot a regular ballot if two poll workers identify him or her as an eligible
voter in the poll book and sign by the voter's name. Ala. Code § 17-11A-1.

Although Arkansas law requires presentation of identification, it does not bar electors
who are unable to present identification from voting. Arkansas law states that if a voter is unablc
to provide identification, the election official shall indicate on the precinct list that the voter did
not provids identification, and the elector is then permitted to vote a regular ballot. Ark. Code
Ann. § 7-5-305(a)(8).

Arizona’s newly adopted statute allows voters to present either a photo identification
card, or two forms of non-photo identification. Az. Rev. Stat. § 16-579. Additional details
regarding implementation of this requirement are pending.

3. hoto Jdentification Provisions

The following six states request photo identification from all voters: Florida, Hawaii,
Indiana, Louisiana, South Caroling, and South Dakota. Although not yet implemented, Indiana is
the only state that prohibits voters from casting a valid ballot without possessing photo
identification.®

Tn Florida, all voters must show a current valid photo identification with the voter's
signature. Approved forms of photo identification include a driver’s licence, U.S. passport, any
student ID, any cmployee badge, buyer’s club card, credit card, retirement center ID,
neighborhood association ID, eatertainment ID, or public assistance ID. If the identification does
not contain the voter's signature, be or she will be asked for an additional form of ID containing
the voter’s signature, A voter who lacks an approved photo identification may sign an affidavit
of his or her identity, unless he or she is a first-time by-mail registrant. The voter may then vote
a regular ballot. Fl. Stat. Ann, § 97.0535(3)(a); § 101.043, The Florida legislature has recently

Z Chapters 2005-277 and 2005-278, Laws of Florids, approved by tte Governor on Juae 20, 2005,
irni an enter i card as an ptable form of voter ID and discontinues the use of an affidavit for
affirmation of a voter's identity. This law is not yet logally enforceable and is currently under Sectian 5 review in
Submission No. 2005-2390.

2 The law was enacted in April 27, 2005, and bas an effective date of January 1, 2006. 1t is currently being
challenged in a lawsuit by the Indiana Civil Liberties Union, Tndianapalis NAACP, United Scaior Action of Indiana
and other organizations, as well as in a scparate lawsait filed by the Indiana Detnocratic Party.

~40-



171

amended the law to eliminate the affidavit provision and require voters without acceptable
identification to vote a provisional ballot. See Florida HB 1589; SB 2176. This change is
currently pending before us on Section 5 review.

Tn Hawaii, & voter has to provide picture identification with the voter’s signature on it.
Acceptable forms of identification are not specified by law. If the voter has no identification, the
voter will be asked to recite his or her date of birth and residence address to corroborate the
information provided in the poll book. Haw. Rev. Stat. § 11-136. The voter can then vote a
regular ballot.

In Louisiana, voters must show a picture identification card to vote at the polling place.
This can include a Louisiana driver's license, a Lounisiana Special ID card, or other “gencraily
recognized” picture ideatification card. Voters who lack a photo identification may sign an
affidavit of their identity and (hen can vote a regular ballot. La. Rev. Stat. Ann. § 18:562. The
law requires the voter to sign an affidavit and provide cither a current voter registration
certificate or other information stated in the precinct register rcquested by the commissioners. Jd.

In South Carolina, a voter is rcquired to present identification before voting a regular

“ballot. The voter may present a driver’s licence or state ID card, but may also use his or her
voter registration card as identification. A voter who has lost his or her voter registration card
may obtain a duplicate copy at no cost, including on election day. A voter who cannot present
either photo identification or a voter registration card may cast a provisional ballot. The
provisional ballot will be counted if the Board of Voter Registration is able to certify that the
voter is a qualified elector of the precinet in which he voted his provisional ballot. 8.C. Code
Ann. § 7-13-830. The voter is not required to bring his or her identification or voter registration
card to the registrar for his or her baliot to be counted. ‘

In South Dakota, all voters are to provide photo identification ‘before voting or obtaining
an absentee ballot. The personal identification that may be presented shall either be:
(1) a South Dakota driver’s license or nondriver identification card; (2) a passport or an
identification card, including a picture, issued by an agency of the United States government; (3)
a tribal identification card, including a picture; or (4) an identification card, including a picture,
issued by a high school or an accredited institution of higher education, including a university,
college, or technical school, located within the State of South Dakota. Ifa voter is not able to
present personal identification, the voter may complete an affidavit in lien of the personal
identification. 8.D. Codified Laws § 12-18-6.1, 12-18-6.2.

In Indiana, a voter who desires to vote an official ballot at an election shall provide proof
ofidentification. Ind. Stat. § 3-5-2-40.5. Identification must be issued by the State of Indiana or
the United States and must show tbe name and photo of the individual. Ind. Stat. § 3-10-1-7.2,
Specific forms of identification are not fisted. Voters who are unable or decline to produce proof
of identification may vote a provisional ballot. The ballot is counted only if (1) the voter returmns
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to the election board by noon on the Monday after the clection and: (A) produces proof of -
identification; or (B) executes an affidavit stating that the voter cannot obtain proof of
identification, because the voter: (i) is indigent; or (ii) bas a religious objection to being
photographed; and (2) the voter hes not been challenged or required to vote a provisional ballot
for any other reason. Ind. Stat. § 3-11-8-25.

Compared to the voter ID laws of other states, Georgia is the only state (aside from
Indiana) in which voters must prescnt photo identification as a prerequisite for voting with no
" fail-safe alternative. Al other states allow voters to present a voter registration card or other
non-photo identification as proof of identity, sign an affidavit of identity, be recognized by poll
workers, or verify their personal information as proof of identity before voting. Only one other
state (aside from Tndiana) requires an elector who votes a provisional ballot to return to the
Tegistrar’s office with ID before such bailot will be counted, thus placing the burden on the voter
to bring ID, rather than on the registrar to confirm the elector’s registration. Voters may not have
a method of transportation to return to the clerk’s office, as they do on election day when rides to
the polls are widely provided, or may not have time off from work to do so. These features make
Georgia’s voter ID law, along with Indiana’s, the most restrictive in the nation.

B. Past Section 5 Determinations on Voter Identification Laws
1. South Carolina

South Carolina's voter identification requirement predates Section 5 coverage. Under the
original statute, a voter was required to produce his registration certificate in order to vote. Act
No. R623 (1984) was the first post-coverage amendment to this provision. (Submission No.
1984-4081). The Act added a driver’s license and a Highway Department identification card as
acceptable forms of voter identification. The Act provided that any person who registered “prior
to the effective date of this act who does not possess a driver's license or other form of
identification containing a photograph {to] vote upon production of a valid registration
certificate.” We sent a written request for additional information on September 11, 1984,
indicating that requiring a voter to pay for identification may constitute a poll tax and asking the
state to clarify the provision regarding the acceptability of a registration certificate as voter ID.

South Carolina's response stated that voter registration certificates would continue to be
accepted as identification for all voters and that at the time of registration, a voter would be
advised thal he could show any of the three forms of acceptable identification to vote.
Additionally, the state assured us that those who lose their notification may obtain a duplicate.
Our preclearance letter noted these assurances, quoting the state’s letter which maintained that
“[t]he purpose of [the] act was to allow voters to have an additional means to provide
identification in order to vote."

South Carolina further amended its voter ideatification requirement in 1988.
(Submission No. 1988-4769). Act No. R571 (1988) reinstated a statutory provision requiring
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registration boards to issue certificates of registration to all voters as well duplicates to those who
had lost their original notification. According to the state, although the practice had been
maintained, the State Election Commission felt that reinstating the statutory provision was
preferable. The Act also amended the state's voter identification requixernent to clarify that any
voters who lacked photo identification could present a voter registration card in lien of a photo
ID. As we determined that the changes largely reflected procedures already in place for the state,
we again interposed no objection. :

2. Alabama

In 2002, Alabama enacted a requirement that all voters present identification before
voting. (Submission No. 2003-2245). The law applies to both in-person as well as absentee
voters. The law authorizes numerous forms of identification to be shown in order to vote, as
follows:

- Alabama driver’s license or state YD card; )

- Valid identification card from another state or U.S. government entity;
- Employee card (public or private employer);

~ Student identification (public or private school);
- Utility bill;

- Bank statement;

- Social Security card;

- Social Security check;

- Veterans check;

- Paycheck;

- Medicare/Medicaid card;

- Hunting/fishing license;

- Gun permit;

- FAA pilot’s license;

- Blectronic Benefits Transfer (EBT) card;

- U.S. Passport;

- Military ID;

- Birth certificate;

- Naturalization document;

- Adoption record;

- Name change record;

- Other government document showing the voter's name and address.

The law also provided two interim fail-safe methods for voting in the election scheduled
for the month following the state's submission of the requirement: the elector could vote a
challenged ballot or vote a regular ballot if identified by two clection officials. The legislature
has also enacted a separate law that provides a permanent fail-safe method for future elections,
which utilizes a provisional ballot fail-safe procedure similar to that required by HAVA. The
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provisional ballot is counted if the voter provides the registrar with an acceptable form of
identification by 5 pm on the Monday following the election. The voter identification
requirement was supported by eight out of 27 black caucus membcrs, and opposed by 17, with
two voting present or excused.

As in other Section 5 apalyses of voter identification provisions, our conclusion that the
Alabama voter identification requirement was not retrogressive in purpose or effect focused on
two factors, the inclusion of a fail-safe procedure and the numercus forms of identification
accepted. The inclusion of a fail-safe procedure allowing voters who do not possess the required
identification, or who neglect to bring it to the polls, to fill ont an affidavit attesting to their
identity assures that no voters are batrcd from voting for not possessing an approved
identification. The nurerous forms of identification. accepted by the state also ensured that most
voters would possess at least one acceptable form. Primarily becanse of these factors, we
determined that any potential retrogressive effect would be ameliorated.

3. Louisiana

In 1994, the Attorney General interposed an objection to a voter identification
requirement proposed by the State of Louisiana. (Submission No. 1994-2922). The state would
have required first-time voters who had registered by mail to show a driver’s license or other
photo identification at the polls. The submitting authority represented that the statute did not
limit the type of photo identification that would have been acceptable, and listed employer
identification issued by public and private employers, as well as college and university
identification from public and private institutions, as acceptable. The use of non-photo
identification, such as a current voter registration card, Social Security card, or utility bill, would
not have been acceptable for first-time voters, and there was no fail-safe procedure for voters
who did not possess such identification. Additionally, there was no provision for a identification
card fee waiver for indigent voters.

Our objection was based upon the conclusion that the photo identification provision
would have a retrogressive effect. The objection memorandum noted that “minority persons are
far less likely to possess the most common forms of picture identification specified by the statute
— driver’s license, employee identification cards and college and high school identification
cards.” See Tab 7. The memorandum noted that 97.6 percent of voting age whites had a valid
driver’s license, compared to 70.6 percent of voting age blacks. The memorandum also noted
that & greater propottion of voting age whites werc in the labor force, and therefore more likely to
have employee identification, compared to blacks. It also noted that whites comprised 68 percent
of the total university population, and were disproportionately more likely to have a student
identification compared to blacks. The memorandurn finally noted that 12.7 percent of voting
age whites and 39 percent of voting age hlacks eamned a salary below the poverty line, which
made it reasonable to assume that more blacks would have trouble affording the $15 fee fora
photo identification card.
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The memorandum concluded that because blacks were more likely to live below the
poverty line, and were less likely to possess an acceptable form of photo ID, the law was mors
burdensome than existing law and thus retrogressive. This finding was made cven though the
form of photo identification card was not restricted by law, and allowed college and employer
identification from any public or private entity. The analyst's memorandum and reviewers’
memoranda are attached. Sec Tab 7.

As an objection was interposed, the law did not take effect. See Tab 7 (Letter from Deval
L. Patrick to Sheri Marcus Morris, Nov. 21, 2004; and Letter from Loretta King to Sheri Marcus
Monis, Feb. 22, 1995). Our letter noted that the state had not met its burden of proof to
demonstrate that the change was not retragressive in purpose or effect. It stated that socio-
economic data showed that black persons were “four to five times less likely than white persons
in the state to possess a driver’s license or other picture identification card . . .” and therefore the
provision would have a disproportionately adverse impact on black voters in the state, thereby
lessening their opportunities for political participation. See Tab 7. The state requested
reconsideration, but the objcction was continued ag no new faciual information or legal atgument
wag presented to support our withdrawal of the objection. See Tab 7.

In 1997, the state submitted a modified version of the requirement which avercame the
concerns that led to our earlier objection. (Submission No. 1997-2338). The 1997 law permitted
voters to sign an affidavit and provide a current voter registration certificatc or information in the
precinct register in liew of a photo ID. It also included a waiver of the fee for obtaining a special
identification card from the State. See Tab 7. The 1997 law did not enjoy minority support, and
was opposed by black legislators, including New Orleans Mayor Marc Morial, as well as several
voting rights organizations and the Louisiana ACLU.

However, our analysis of the revised procedure found that it contained several safeguards
that would diminish any potential adverse impact on minority voters. The most impartant was
the affidavit provision, which removed the bar to voting for electors who did not possess photo
identification. The second key factor was that the list of acceptable identifications included
“other generally recognized picture identification cards” in addition to a driver’s license. These
other identification cards are not defined by statute, and presumably could include a credit card,
school or employer identification issued by any public or private entity, buyess club card, or other
photo identification. Based upon these two factors, as in Alabama, we concluded that the law
was not retrogressive and informed the state that the Attorney General interposed no objection,

4. Arizona

Earlier this year, the State of Arizona submitted for Section 5 review, Sections 3, 4 and 5
of the Arizona Taxpayer and Citizen Protection Act (Proposition 200). Thc Act appeared asa
statewide ballot initiative on November 2, 2004, at which time it was passed by a majority of
Arizona voters. The proposition requircs that voter registration applicants submit evidence of
U.S. citizenship and that county recorders shall reject the application if no evidence of
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citizenship is attached. Satisfactory ewdence of citizenship includes the following forms of
identification:

(1) AZ Department of Transportation-issued license or ID card, or eqmvalent out of state
agency-issued license or ID;

(2) birth certificate or legible photocopy to the satisfaction of county recorder;

(3) U.S. passport or legible photocopy;

(4) U.S. naturalization documents or number of certificate (if only the number is
provided, completed registration is contingent upon INS verification of number);

(5) other proof pursuant to the Immigration Reform and Control Act of 1986;

(6) U.S. Burean of Indian Affaits (BIA) card number tribal treaty number or tribal
enxolbment number.

The proposition also amended the procedure by which an elector obtains a ballot to
require photo identification or twe forms of non-photo identification bearing the elector's name
and address to be produced at the polls,

Native American and Hispanic state legislators as well as numerous organizations
submitted comments opposing the changes. Many commenters were concetned that voter
registration rates among Hispanics and Native Americans would decrease, that the law would
retrogress minority voting strength, and would constitute an illegal poll tax. Cornmenters
contended that Native Americans were disproportionally less likely to have satisfactory evidence

of citizenship. MALDEF also raised concems regarding the potential “chilling” sffect on
Hispanic voter registration drives, which often register voters on the spot and typically lack fixed
offices with photocopiers and fax machines. Concems were also raised that the voter registration
requirements did not include clear procedural guidelines for implementation and that the voter
identification requirements would be applied in a racially discriminatory manmer.

Our analysis found that while younger Native Americans tended to possess birth
certificates, many Native Americans over the age of 55 did not have a birth certificate. However,
the Arizona Indian Health Service reported that most Native Americans relied on documents
issued by tribal governments and the BIA to receive health benefits, which were acceptable for
voter registration purposes. Moreover, any Native American citizen could registet by stating
their tribal ID pumber without presenting the document. As such, most Native Americans would
have sufficient tribal identification to satisfy proof of citizenship for registration, thus obviating
retrogression concerns.

Our analysis ncvertheless raised concerns regarding the state's plan for implementation,
and Voting Section staff recommended requesting more information. The proposed letter also
requested the racial composition of the approximately seven percent of Arizonans without an
driver's license or state-issued ID, in part because the submission lacked sufficient information to
determine the potential impact of these changes on Hispanics. The state asserted implementation
procedures would be submitted at a later date. On January 24, 2005, no objection was
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interposed.

The preclearance of Arizona Propesition 200 is not analogous to the review of the instant
restrictions on Georgia's voter ID requirement and does not weigh in favor of preclearance here.
The Arizona statute permits any identification with the elector’s name and address, thus allowing
for numerous forms of photo identification and non-photo identification (e.g. utility bill, bank
statcment, government check, or government document) to be accepted.

Moreover, little comparison can also be drawn between Arizona’s voter registration
requirements and Georgia’s proposed restricfion of its voter identification requirements. The
forms of acceptable identification to prove citizenship in Arizona are distinctly different from the
proposed photo identification required in Georgia, and were specifically designed to provide a
method of verification of citizenship that avoided retrogression among Native Americans and
Hispanics, who were thought to be lcast likely to have driver's licenses or birth certificates.
Finally, our preclearance reflects only 2 determination that Arizona’s voter registration
requirements did not retrogress Hispanic and Native American voting strength in that state,
where such populations possess different demogtaphic characteristics than African-Americans in
Georgia,

The closest analogy in past Section 5 determinations of voter ID laws is to Louisiana's
1994 enactment, due to the similarity of population characteristics and the effect on minority
voters of a restrictive voter identification requirement without a fail-safe alternative. Such
comparisons weigh in favor of an objection here.

C. Identification Laws & Effect on Voter Turnout
We have calculated voter turnout in Georgia, Louisiana, Florida, South Carolina, and
Alabama to consider the effect of these states’ voter identification laws. This information is set

forth below. .

1. Georgia (1D requirement enacted in 1997, expanded in 2003)

Pet. total VAP Tct, Dlack VAP | Pet. whils VAP | Pol, total VAP | Pet. black Pet. whitc VAP
Year i d gi d Tegistered tumout VAP tumout | mrnout
2004 62.3% 64.2% .| 68.0% 52.6% 54.4% 574%
2002 61.5% 61.1% 65.3% 40.0% 386% 43.0%
2000 61.1% 67.0% 61.0% 49.0% 49.6% 52.2%
1998 62.1% 60.9% 67.9% 41.9% 40.0% 46.5%
1996 G6.1% 64.6% 67.8% 49.6% 45.6% 523%
1994 55.2% 57.6% | 55.4% 35.7% 30.9% 383%
1992 62.0% 53.9% 673% 54.1% 47.1% 58.7%
1990 57.4% 57.0% 58.1% 42.3% 42.3% 42.6%
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B | s68% [ e9% { 49.6% [ 2.4% [ s3.2% I

Georgia’s voter identification requirement was first effective for the presidential election
in 2000. There was little change in Georgia’s overall voter tumout rates between the presidential
elections of 1996 and 2000, although black turnout showed a four percent increase. The adoption
of the 1997 voter identification requirement does not appear to have depressed black turnout in
the state. Tmportantly, however, the voter ID law allowed persons without aceeptable
identification to sign an affidavit of identity, so we would not expect to see reduced turnout
because no one would have been tutned away for lack of ID. The expansion of the acceptable
forms of voter ID in 2003 also appears to have no impact on black turncut, as both the overall
turnout rate and the black tarnout rate increased between the 2000 and 2004 presidential
elections.

2. Louisiana (sfate statistics) (ID requirement enacted in 1997)

vegistered ‘| black black reg. | whitzreg § total black blek. white wht.
108, as pet. of voted voted voted as voted voted as
toral pe of pet. of
reg. reg
2004 | 2,923,395 | 870,20 29.8% { 1,936,724 | 1,956,673 531,744 61.1% | 1,363.39 704%
3 §
2002 | 2,806,202 | 820,62 3% | 1,383, 1,267,225 328,443 40.0% | 913,259 43.4%
8
7000 | %.796,551 | 809,20 28.9% | 1,894,957 | 1,776,133 472211 58.4% | 1.261,%0 66.6%
3 ) 5
1998 | 2,686,560 | 773,93 28.8% | 1,836,840 90,239 296,509 38.3% | 680,093 37.0%
3

Louisiana’s post-election reports prior to 1998 have been removed from the state's
website. The only data we have from prior to 1998 is the total statewide turnout as a percent of
voting age population. This information is as follows:

Year LA Turgout Natjonat Turnout
1996 54.2% 49.08%
1992 56.98% 55.09%
1988 51.28% 50.11%
1984 54.55% 53.11%

Because we have no data regarding the percentage of black registration and turnout, we
cannot draw significant conclusions about the effect of the voter identification law enacted in
1997. However, we would not expect to see any significant effect on twnout cavsed by
imposition of the identification requirement because Louisiana permits voters who lack
identification to sign an affidavit of their identity. Therefore,.any voter who does not have a
photo identification is not barred from voting at the polls. The resulting effect on turnout should
be negligible. The table shows that black turnout was highest in 2004 and 2000, which is
consistent with high national turnout due to the presidential elections.
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3. South Carolina (state statistics) (1962) (ID requircment last modified 1988)

tot. reg non- pet. white | total non- non-white ‘white white

white reg. | voted ‘white turnout as. voted | tumoutas

g voted pet. of pet of reg.

2004 | 2.315,18 | 659,366 | 28.5% | L,635,81 | 1,631,14 | 433,732 ss.w 1,197,416 72.3% |
3002 2,0475; 357342 | 27.2% 1,490,02 1,116,9%'7.:74?4r ST.0% | 832,582 | 55.9% |
'z'm"’fz‘ds,t_g"?z'z,m 275% 1,‘543.;5i 1.433,53 350,749 564% | L08Z.784 | 65.9% |
WW@%W 273% T,Rb,?%‘“l‘,’@%ﬁ%’m 51.0% | 817195 : 356%
T R B O 7 s e R o R Bl R Ty
W“x,‘@g??g 376,981 | 551% 1,122.6(7) 953,123 203,243 53.9% | 149,877 E%
1992 1,537.13 387,634 | 23.2% 1,149,5,ii 137,46 | 286,911 T40% | 950,356 | 82.7% |
1950 1;54,43 358,465 | 26.5% 995.933 793,GIZ 184,743 51.5% | 608,871 611%
1988 1,435,92T 388,355 | 21.0% | 1,047,72 | 1,041,84 | 245,304 63.2% | 796,542 % |
1986 1§§TTZ‘WW 928,763 770,552 197,746 33.6% | 572,810 1%
1984 1,394,62 392,845 2% Tmso—ﬁ,—oﬁ,'?m% 673% | 754,155 75.3%

The South Carolina requirement that electors show their voter registration certificate
before voting was present in the 1962 code, prior to the coverage date of the Voting Rights Act.
The law was modified in 1984 to add driver's licenses and photo ID cards as acceptable proof of
identity before voting. The law was further amended in 1988 to clarify that any voters who
lacked photo identification could present a voter registration card in lieu of a photo ID and to
require county election registration boards to issue duplicate voter registration certificates upon
request to any voter who lost his or her original certificate.

As the state’s requirement that voters show their certificates of registration as proof of
idenlity predated the 1984 amendment, which added photo IDs rather than requiring thal only
photo IDs be used as proof of identity, voters had additional forms of acceptable identification
beginning in 1984. Additionally, becanse all voters were issued certificates of registration and
any voter could obtain a copy of his or her registration certificate on election day, no significant
change in turnout in South Carolina in 1984 is expected as a result of changes in the voter
identification law.

4, Florida (Census self-reported) (ID requirement enacted 1998)

total reg, blavk reg, pet. white, { total black blk. tnmaul | whire white
reg. | vored voted as pot, of voted turnout as
. seg. pet. of reg.
2004 | £,219,000 994,000 121% | 6,251,00 | 7,372.00 | 841,00 %4.6% | 5,656,00 90.5%
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3002 | 7,290, 848, o] 5 ] o]

,250, 000 116% | 5.488,00 [ 535400 | 563,00 |  68.9% | 407,00 12%
3000 | 7,043,000 | 775,000 | 11.0% ‘STEE% X og 529,03 W_a,—ﬁ?ﬁﬁ% $6.4%
[ 1998 | 6,653,000 | 14,00 10.7% S;I@Tﬁ?' ,os,og 473,03 66.2% ‘fﬁéﬁg‘_‘-ss‘.ﬁ%f
1996 | 6,727,000 | 734,000 | 112% 5.927,08 —5.51_6,0%-_?7?.30(3_—76‘.:!'7'—4,7971% 2.7%
oo | e T S | TR e | S
992 WWWW%‘{F&L%— 632,0§ 5% 5,052,0§ 0.7%

Florida’s photo ID requirement was enacted in 1998, Because Florida allows a wide
range of identification to be used, including all photo ID cards including store cards, credit cards,
public assistance identification, and retirement center ID cards, it is more likely that all voters
would have one acceptable form of identification. More importantly, like Louisiana, Florida
permits votets who are unable to present identification at the polls to execute an affirmation of
his or her identity. Fla. Stat. § 101.49, As aresult, we would expect to see a negligible effect on
turmout because no voter is barred from voting on the ground that he or she lacks acceptable
identification. The main trend evident in the Florida data is the high turnout rates in 2004, 1992,
and 2000, which is consistent with national tumout.

5. Alabama (Ceusus self-reported) (ID requirement enacted 2002)

total reg. black reg. pet. of tot. white rag, | lotal black bik white whits
vored voted turnout | voted turnout
25 pet. #s pot. of
ofreg. e
2004 | 2,418,000 | 590,000 344% | 1,822,000 | 2,060,000 | 517,000 | 87.6% § 1,537.00 | 84.4%
0
2002 | 2,347,000 524,000 32.3% 1,798,000 | 1,585,000 § 336, 64.1% | 1,242,00 69.1%
0
2000 | 2,411,000 619,000 25.7% 1,776,000 | 1,953,000 | 491,000 | 79.3% T,448,00 B1.5%
[
1998 | 2,398,000 621,000 25.9% 1,755,000 | 1665,000 { 431,000 69.4% | 1,223,00 .1%
0
1996 | 2,318,000 532,000 23.0% 1,783,000 | 1,744,000 | 417,000 78.4% | 1,324,00 74.3%
o

1954 | 2,212,000 557,000 T35 | T 5A000 | 430000 | 328000 | 58.0% | L10G00 | B69% |
0
1952 | 2,317,000 T75,000 334% | 1,753,000 | 1,913,000 | 450,000

53.1% | 1,456,00 83.1%
0

The Alabama identification requirement was passed in 2002, and took effect in that year.
Turnout in Alabama among African-Americans was high in 2000, lower in 2002, and rose again
in 2004. One could argue that the decrease in 2002 was attributable to the imposition of the
identification requirement, but it is far more likely attributable to the fact that 2002 was not 2
presidential election year. The subsequent spike in 2004 occurred due to the high interest in the
national election, In addition, because Alabama’s identification law allows a wide range of
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photo and non-photo identification to be used, including Medicaid/Medicare cards, utility bills,
bank statements, government checks, sporting permits, or any goverument document with a
voter’s name aud address, the expected effect on voter turnout would be minimal since most
voters would likely have at least one acceptable form.

In conclusion, it is difficult to estimate the effect that these voter ideutification laws have
had on turout or to use the experience of other states in an attempt to predict the cffect in
Georgia of the proposed restrictions to the acceptable forms of voter identification. With the
exception of Indiana, each of the laws discussed above is materially different than the
requirement proposed in Georgia. Overall such laws permit a wider range of acceptable forms of
identification and provide crucial fail-safe options for voters. Additionally, differences in tumout
in the four states discussed are attributable to many other social factors, particularly spiking in
presidential years when the national tumout was also highest, in 2004, 2000, and 1992. Persons
who fail to vote or are turned away because they lack identification are also not counted in the
same way as persons who sign in at the polls. As a result, their impact on the tumout percentage
camnot be calculated. :

V. CONCLUSION

For all the teasons set forth above, we recommend that an objection be interposed to
Section 59 of Act No. 53 (2005) on the ground that the state has failed to mect its burden of
proof to demonstrate that it docs not have the effect of retrogressing minority voting strength.
The attached letter also informs state officials of the determination not to interposc an objection
to the remaining changes contained in the legislation.
AGREE:
DISAGREE:
CO) NTS:

APPROVE:

DISAPPROVE:
COMMENTS:
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August 18, 2005

Mr. John Tanner

Chief, Voting Section

Civil Rights Division

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

Re: Georgia’s Elimination of Affidavit Identification Option under Section 5 (#2005-2029)
Dear Mr. Tanner:

We are law professors who specialize in voting rights. In the absence of additional
information, we write to urge you to object to Georgia House Bill 244 pursuant to Section 5 of
the Voting Rights Act.

Georgia law currently permits registered voters to cast a ballot after presenting various
forms of identification, including a birth certificate, social security card, certified naturalization
documentation, a current utility bill, bank statement, government check, or any government
document bearing the name and address of the voter. Voters who do not bring one of seventeen
forms of identification to the polls may, under current law, confirm their identity by executing a
sworn affidavit stating that they are qualified to vote.

House Bill 244 would alter Georgia’s voting procedures by reducing the permissible
forms of identification from seventeen to six (all government issued photo identification) and
eliminating the atfidavit identification option (the “affidavit ID option™). The bill was signed
into law by Governor Perdue on April 22, 2005 and has been submitted to you for preclearance.

Under Section 5 of the Voting Rights Act, 42 U.S.C. Section 1973c, a covered
jurisdiction may not implement a change in its election laws or practices unless the jurisdiction
carries the burden of demonstrating that the change will be free of any racially discriminatory
purpose or effect. Georgia v. United States, 411 U.S. 526, 538 (1973). The objective of Section
5 “has always been to insure that no voting-procedure changes would be made that would lead to
a retrogression in the position of racial minorities with respect to their effective exercise of the
electoral franchise.” Georgia has not carried its burden to show that H.B. 244 does not have
a retrogressive impact.

! Beer v. United States, 425 U.S. 130, 141 (1973) (emphasis added); see also Reno v. Bossier Parish Sch. Bd., 520
U.S. 471, 478 (1997) (“Retrogression, by definition, requires a comparison of a jurisdiction’s new voting plan with
its existing plan. . . . It also necessarily implies that the jurisdiction’s existing plan is the benchmark against which
the ‘effect’ of voting changes is measured.”); Holder v. Hall, 512 U.S. 874, 8§83_(1994) (plurality opinion) (under
Section 5, "the proposed voting practice is measured against the existing voting practice”); State of Texas v. United
States, 866 F. Supp. 20, 27 (D.D.C. 1994) (non-retrogression requirement “mandates that preclearance be denied
under the "effects" prong of Section 5 if a new system places minority voters in a weaker position than the existing
system™).

4 Letter dated July 7, 2005, from Seth A. Cohen, Esq., to John Tanner, Chief, Voting Section, at 3.
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I Eliminating the affidavit [D option and disenfranchisement of
minority voters in Georgia.

Existing law allows voters without photo identification to sign a sworn affidavit of
identity as an alternative to presenting identification. Georgia has not shown that House Bill
244’s elimination of this aftidavit “safety net” is not retrogressive.

Georgia has failed to produce critical information relevant to the retrogressive impact of
the new law. Each county in Georgia retains affidavits submitted by voters for two years. The
affidavits executed by voters to establish their identity can be matched with Georgia’s statewide
computerized voter registration list, which includes racial identification for at least 97.3% of
voters. An alternative approach would require that Georgia provide the number of affidavits
submitted by precinct and county, and would cross reference this data against U.S. Census
county and precinct-level demographic data on race. Examination of this data would provide
important insights about the extent to which racial minorities previously made use of the sworn
statement provision because they failed to bring a photo identification or other documentary
identification with them on Election Day. Such data is essential to determining the retrogressive
impact of eliminating the affidavit ID option.

In other states, data shows that an elimination of an affidavit ID option would have a
retrogressive impact. South Dakota, for example, allows voters who do not to bring photo
identification to the polls to sign an affidavit to establish their identity. According to a July 15,
2004 Aberdeen News article written by Chet Brokaw, during a June 2004 statewide election
voters in South Dakota counties with large concentrations of American Indians were 2 to § times
more likely to sign affidavits than voters in other parts of the state. The article indicates:

Voter turnout was up in both reservation and non-reservation areas, and the use of
affidavits was particularly high in reservation counties, [Republican Secretary of
State Chris] Nelson said. While affidavits were signed by about 2 percent of the
voters statewide, affidavits were used by 16 percent of the voters in Shannon
County, 9 percent in Todd County, about 7 percent in Corson and Dewey
counties, and 5.3 percent in Ziebach County.

American Indians make up only 8.3% of South Dakota’s population, but a much higher
percentage of the population in Shannon County (94.2% American Indian), Todd County
(85.6%), Corson County (60.8%), Dewey County (74.2%), and Ziebach County (72.3%).

While Georgia could easily compile similar information that shows the racial identity of
those who use affidavits in the state, it has failed to do so. Granted, affidavit data might be less
than perfect due to under-trained or overworked poll workers in particular precincts who either
barred voters lacking documentary ID from voting without telling them about the affidavit ID
option, or let such voters cast ballots without providing affidavits to avoid the hassle of extra
paperwork. Nevertheless, the affidavits provide essential information and should be examined
by the Department of Justice. Georgia’s failure to provide available data on the actual use by
minority citizens of affidavits prevents it from meeting its burden of establishing a lack of
retrogressive effect under Section 5.



184

1. Eliminating the affidavit LD option is especially problematic
in light of the state’s reduction of permissible forms of identification
from seventeen down to six.

By reducing the permissible forms of identification from seventeen down to six, Georgia
has enhanced the likelihood that eliminating the affidavit ID option will be retrogressive. Under
prior law, a voter could show a variety of documents to establish identity, including a birth
certificate, social security card, certified naturalization documentation, a current utility bill, bank
statement, government check, or any government document bearing the name and address of the
voter. Existing evidence suggests that in the absence of these acceptable forms of identification,
an elimination of the affidavit 1D option would be retrogressive, and Georgia has failed to
provide adequate evidence to the contrary.

For example, existing data suggests that minorities have less access to the government
agencies that can provide one of the six forms of identification required under H.B. 244, Tn
Georgia’s 159 counties there are only 56 Department of Driver Services (*DDS”) locations
where driver’s licenses or other government-issued photo identification are available to the
general public (on July 1, 2005, the Department of Motor Vehicle Safety became the Department
of Driver Services). The state recently eliminated the two locations that previously served
Atlanta, the state’s largest population center where, according to the 2000 Census, over 65% of
the population, or more than a quarter-million people, are African-American or Hispanic.*

Moreover, in ten Georgia counties with the highest percentage of African-American
residents, only one (Dougherty) has a DDS office.

County Percent Black | DDS

Population Office
Hancock 77.8 0
Talbot 61.6 0
Stewart 61.5 0
Terrell 60.7 0
Calhoun 60.6 0
Clay 60.5 0
Dougherty 60.1 1
Randolph 59.5 0
Warren 59.5 0
Macon 59.5 0

Moreover, to obtain a photo identification card, voters must obtain documentation such as
a birth certificate or passport, requiring payment of fees ranging from $10.00 to $85.00.” The
poverty rate is 26% for African Americans in Georgia and 30% for Hispanics, compared to only
11% for whites.® Georgia has provided no evidence that establishes that these fees—which one

5

Id. at 4.

® Kaiser Family Foundation, Georgia: Poverty Rate by Race/Ethnicity, 2002-2003 (available at
hitnrrwww.statehealthfacts kff ore/cgi-hind
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could construe as de facto poll taxes in the absence of an affidavit [D option—will not fall most

heavily on persons of color.

Further, census data demonstrate that in the United States African Americans and Latinos
are more than three times more likely than whites to register to vote at a public assistance
agency. Whites are more likely than either African Americans or Latinos to have registered to
vote when seeking a driver’s license.” In Georgia, 77.3% of citizens who are served by the
Tcmpouuy Assistance for Needy Families program are black, compared to 20.1% who are
white.® Public assistance offices in Gecn;;la unlike DDS offices, do not provide photo IDs to
clients as a regular part of their services to the public. Accordingly, a form of voter registration
far more likely to be used by minorities than by whites will no longer provide the voter with full
eligibility to vote in Georgia. Unlike voters who register at DDS, voters who register at public
assistance offices must visit another government office to become fully eligible, with no option
of proving their identity by affidavit if they do not make the additional visit. Georgia has failed
to meet its burden under Section 5 by demonstrating that the disproportionate use of public
assistance voter registration by minorities as reflected in national data is not the case in Georgia.q

The findings of independent studies of photo identification requirements elsewhere also
suggest that H.B. 244’s elimination of the affidavit TD option would substantially burden
minority voters. The Report of the National Commission on Federal Election Reform, chaired
by former Presidents Gerald Ford and Jimmy Carter, identified two problems with voter
identification provisions: the burden the requirements place on voters; and the risk of selective
and discriminatory enforcement. The report found that rural poor and urban voters are
disproportionately represented among the 6 to 10 percent of registered voters who do not possess
official state identification. Additionally, the Task Force report found that identification
requirements create the opportunity for selective enforcement that can take either innocuous or
invidi]c())us forms when poll workers request photo identification only from voters unknown to
them.

Studies conducted in other states confirm the evidence and conclusions above. The
University of Wisconsin-Milwaukee Employment and Training Institute published a report in
June 2005 highlighting the dlsPalate rates of driver’s license possession between white and
minority citizens in that state. The study found that the rate of driver’s license possession

healthfacts.cgi?action=profile&area=Georgia&category=Demographics+and+the+Economy&subcategory=People+i
nt+Poverty&topic=Poverty+Rate+by+Race%2Fethnicity).
7 U.S. Census Bureau, Voting and Registration in the Election of November 2000, Detailed Tables for Current
Population Report, P20-542, Table 14, “Method of Registration Among Those Who Registered After January 1,
1995, By Selected Characteristics: November 2000 (available at
hﬁp www.census. gov/population/www/socdemo/voting/p20-542.html).

¥ Georgia Department of Human Resources, Fact Sheet, “TANF in Georgia,” November 2003 (available at
hittpr//dfes.dhr.georgis gov/DHR-DFCS/DHR-DFCS, CommonFiles/4922055TANF in Georgia.pdf).
¥ Georgia’s new structure also runs counter to the purpose of the National Voter Registration Act, which was
designed to remove bureaucratic hurdles to voter participation.
"% JOMN MARK HANSEN, TASK FORCE ON THE FEDERAL ELECTION SYSTEM: VERIFICATION OF IDENTITY (Jul. 2001)
(available at http://millercenter.virginia.edu/programs/natl_comimissions/commission_final report/
task_force_report/hansen_chap6_verification.pdf).
L JOHN PAWASARAT, THE DRIVER LICENSE STATUS OF THR VOTING AGR POPUTATION IN WISCONSIN (Tune 2003)
(available at http://www.nwm.edw/Dept/ET I/barriers/DriversLicense.pdf).
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among African-Americans was half that for whites. This disparity increased among younger
drivers, where white adults 18-24 were three times as likely as their black peers to possess a
driver’s license. Only 22% of black males in that age group had a driver’s license.

The Department of Justice is familiar with these facts and has denied pre-clearance to
similar photo identification schemes. In 1994, Louisiana passed legislation that would require
only first-time voters, who registered by mail, to produce photo identification before they could
vote.”> The Department objected, pointing out that African-Americans are “four to five times
less likely than white person in the state to possess a driver’s license . . . .”° The Attorney
General concluded that such a disparity “will eliminate certain of the gains to minority voters . . .
and ‘would lead to a retrogression in the position of racial minorities with respect to their
effective exercise of the electoral franchise.””™ Louisiana now allows voters to establish their
identity through signed affidavit.

Georgia’s African-American population is five times less likely than whites to have
access to a motor vehicle. However, Georgia’s H.B. 244—unlike the Louisiana statute that
applied only to first-time voters who registered by mail—requires a driver’s license or other
photo identification to be presented every time any voter attempts to cast a ballot."

In August 2005, the state of Georgia provided the Justice Department with data regarding
racial identity of those with government-issued identification cards such as driver’s licenses,
organized by county. Of the Georgians with state-sponsored ID whose racial identity is known,
the racial breakdown is as follows: 67% white, 27.5% black, 2% Hispanic, 1.3% Asian
American. At first glance, this appears to roughly track the demographics of the state’s broader
population. The racial categorization data is inconclusive, however, because Georgia does not
know the race of 42% of those to whom a driver’s license or identification card was issued.

Indeed, closer examination of the county data suggests that African Americans in
Georgia may be less likely to possess a driver’s license or other form of government
identification. The data provided by Georgia allows a comparison of the total number of driver’s
licenses and identification cards per county. United States Census data identifies the 10 Georgia
counties with the highest percentage of African-Americans as those listed above on page 3 of
this letter, and the 10 counties with the highest percentage of whites as Towns, Fannin, Union,
Dade, Dawson, Catoosa, Pickens, Walker, Brantley, and White. The African-American counties

21994 La. ALS 10 § 115(F).

¥ Letter from Deval L, Patrick, United States Assistant Attorney General, to Sheri Morris, Louisiana Assistant
Attorney General (Nov. 21, 2004).

" Id. (quoting Beer v. United States, 425 U.S. 130, 141 (1976)).

' Georgia has also failed to produce adequate data that grapples with the practical consequences of its law. Without
the affidavit ID option, for example, a Georgia voter whose wallet or purse is stolen on or just before election day
may also suffer the theft of her right to vote. National data show that blacks are almost three times more likely than
whites to be victims of purse snatching and pocket picking. See U.S. Department of Justice, Office of Justice
Programs, Bureau of Justice Statistics, Criminal Victimization in the United States, 2003, Table 5 “Personal Crimes
2003: Number of victimizations and victimization rates for persons age 12 and over, by type of crime and race of
victims” (available at http://swww.ofp.usdol. gov/bis/pub/pdficvus030 Lpdf).
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have onl% 87.7% of the IDs per 1000 voting-age residents as the overwhelmingly white
counties.

Jurisdiction Racial Population # of IDs per
1000 Voting-
Age Residents
10 Georgia counties where 59.5%-77.8% black 913

greatest percentage of
population is black

State of Georgia 28.7% black 986
65.1% white
10 Georgia counties where 93.4%-97.1% white 1041

greatest percentage of
population is white

This data does not indicate that 91.3% of voting-age African Americans have state-issued
identification. While the predominantly white counties are only 2.9% to 6.6% minority, the
predominantly black counties range from 21.5% to 39.2% white. It is possible that by omitting
the whites in these predominantly black counties the disparities would be even starker.

This county analysis, however, is valuable in that it demonstrates the need for Georgia to
provide better data about whether H.B. 244 is retrogressive. Indeed, the ultimate question is not
whether state records show that minorities are just as likely as whites to have applied for a
driver’s license or other government-issued 1D. The most important question is what minovities
bring to the polls on Election Day to establish their identity. On that score, Georgia has failed
to satisfy its burden by providing the most relevant information—racial data on those who have
utilized the affidavit [D option. Under the earlier law, voters used affidavits not simply because
they were never issued a valid photo identification, but also because they may have misplaced or
forgotten that information when coming to their polling place. Thus, the affidavit data provides
critical insight into whether or not H.B. 244 will have a retrogressive impact.

III.  Eliminating the affidavit ID option is particularly severe in light of
loosened restrictions to cast an absentee ballot.

Georgia has failed to show that its elimination of the affidavit 1D option will not be
retrogressive, especially in light of its liberalization of absentee ballot use. Georgia law currently
limits absentee voting to persons who are required to be absent from their precinct of residence
throughout election day, are 75 years of age or older, disabled, or meet other narrow
l'equirements.'g House Bill 244 would allow any voter to cast an absentee ballot by mail without

' U.S. Census, County Population Estimates by Age, Sex, Race, and Hispanic origin, July I, 2004 (available at
http://www.census.goy/popest/datases.html).
¥ Ga. Code 21-2-380.
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an excuse within a 45-day period. Absentee voters are exempt from any photo identification
requirement.

The Georgia Legislature loosened absentee voting requirements even though it had far
more evidence of past fraud arising from absentee ballots than from casting ballots at the polls.
In 2001, Georgia’s Secretary of State established an Election Fraud Task Force to investigate
problems with Georgia’s election administration. The Task Force was “especially concerned
about absentee ballot abuse . . . ™ In terms of voting at the polls, however, Georgia’s Secretary
of State has written that she is not aware of a single instance of such fraud occurring during her
tenure as both Assistant Secretary of State, and Secretary of State. The Secretary also points out
that such fraud would be discovered when the actual voter voted either before or after the
impersonator. The record of the first vote would prevent a second vote, a fact likely to be
protested by the legitimate voter.

According to Hans A. von Spakovsky, the former vice chairman of Fulton County’s
elections board and current Counsel to the Assistant Attorney General of the Civil Rights
Division, “absentee ballots represent the casiest way to steal an election.”™”

Proponents of H.B. 244 most frequently cited a case of absentee hallot fraud in Dodge
County in 1996 as justification for restricting permissible identification for voters at the polls.
But H.B. 244 expands the pool of absentee voters while exempting them from identification
requirements imposed on those who vote at the polls.

A national study has found that whites are about twice as likely as blacks to vote by
absentee ballot”! House Bill 244 makes voting by absentee ballot easier, and makes voting at
the polls more difficult. To the extent that Georgia fails to show that its absentee voters are not
disproportionately white and that significant numbers of minority voters have not used atfidavits
at the polls, the state fails to meet its burden of showing that H.B. 244 is not retrogressive. One
can create colorful hypotheticals in which most minority voters who fail to bring government-
issued 1D to the polls suddenly muster the foresight to apply for a no-excuse absentee ballot and
submit the absentee ballot weeks before the election. But speculation and conjecture do not
substitute for evidence establishing lack of retrogressive impact that Section 5 requires Georgia
provide to meet its legal burden.

" Editorial, Focusing on Fraud; Numbers and anecdotes show the need for a rask force targeting flaws in Georgia’s
election process, Atlanta Journal-Constitution, Aug. 17, 2001, at 20A.

% Memorandum from Hans A. von Spakovsky, Attorney and Government Affairs Consultant, on No Fault Absentee
Balloting, p. 1 (Mar. 29, 2001) (available at http://www.hss.caltech.edu/~voting/von_spakovsky-1.pdf).

2L JouN MARK HANSEN, TASK FORCE ON T1LE FEDLRAL ELLCTION SYSTEM: EARLY VOTING, UNRLSTRICTED
ABSENTEE VOTING, AND VOTING By MaIL (Jul. 2001) (available at
hitp://millercenter.virginia.edwprograms/natl_commissions/commission final report/ task_force report
hansen_chap5_early.pdf).
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IV. A Note on Partisan Application of Section 5

Recently, various commentators have called into question the stellar nonpartisan
credentials of the Justice Department. We continue to have faith that the Department of Justice
can administer Section 5 in a nonpartisan way.

Given that Georgia’s racial minorities vote predominantly Democratic, this bill
obviously raises partisan concerns. But questions of whether H.B. 244 advantages one political
party or an individual’s personal policy preference for or against the affidavit ID option are
irrelevant to a Section 5 analysis. The burden is on the state of Georgia to show that the
elimination of the affidavit ID option does not worsen the political position of minorities. The
state of Georgia has not provided the most important information needed to determine this
objective fact—the racial identity of those who have used affidavits in past elections.

This matter is therefore an excellent opportunity for the Voting Section to reaffirm its
commitment to protecting minority voters while demonstrating its ability to administer Section 5
in a nonpartisan fashion.

V. Questions for Letter for Additional Information

Georgia cannot carry its burden without providing additional data culled from affidavits.
Specifically, the Department of Justice should ask the following questions regarding Georgia’s
2004 Primary and General Elections, as well as the March 2004 Presidential Preference Primary:

a) How many affidavits affirming identity were submitted by minority voters?

b) How many affidavits affirming identity were submitted in each county in
Georgia? How many were submitted in each precinct?

c) How many affidavits affirming identity were submitted by voters in
predominantly minority precincts? What was average percentage of voters who
submitted affidavits in predominantly minority precincts? What percentage of all
voters statewide submitted affidavits?

d) How many absentee ballots were cast? How many were cast by minority voters?
How many absentee ballots were cast in each county in Georgia, and how many
from voters who live in each precinct?
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Conclusion

Section 5 requires a particularly searching examination of Georgia’s elimination of the
affidavit ID option because it affects access to the franchise itself. The preclearance
requirements of Section 5 were designed in direct response to the history of exclusionary tactics
that denied black citizens the opportunity to register and cast a ballot. South Carolina v.
Katzenbach, 383 U.S. 301, 308-317 (1966). Accordingly, new hurdles that prevent qualified and
eligible voters from casting a ballot on Election Day require the most stringent scrutiny under
Section 5.

Based on the evidence submitted, Georgia has failed to carry its burden pursuant to
Section 5. Without additional information regarding those who have used affidavits in past
elections, H.B. 244 should be denied preclearance under Section 5 of the Voting Rights Act.

Very truly yours,

Professor Adam Cox
University of Chicago Law School

Professor Heather Gerken
Harvard Law School

Professor Michael Kang
Emory Law School

Professor Spencer Overton
George Washington University Law School

Professor Daniel Tokaji
Moritz College of Law
Ohio State University
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Justice Staff Saw Texas

Districting As Illegal
Voting Rights Finding On Map Pushed by DeLay
Was Overruled

By Dan Eggen
‘Washington Post Staff Writer
Friday, December 2, 2005; A01

Justice Department lawyers concluded that the
landmark Texas congressional redistricting plan
spearheaded by Rep. Tom DeLay (R) violated the
Voting Rights Act, according to a previously
undisclosed memo obtained by The Washington
Post. But senior officials overruled them and
approved the plan.

The memo, unanimously endorsed by six lawyers and two analysts in the department's voting section,
said the redistricting plan illegally diluted black and Hispanic voting power in two congressional
districts. It also said the plan eliminated several other districts in which minorities had a substantial,
though not necessarily decisive, influence in elections.

"The State of Texas has not met its burden in showing that the proposed congressional redistricting
plan does not have a discriminatory effect," the memo concluded.

The memo also found that Republican lawmakers and state officials who helped craft the proposal
were aware it posed a high risk of being ruled discriminatory compared with other options.

But the Texas legislature proceeded with the new map anyway because it would maximize the number
of Republican federal lawmakers in the state, the memo said. The redistricting was approved in 2003,
and Texas Republicans gained five seats in the U.S. House in the 2004 elections, solidifying GOP
control of Congress.

J. Gerald "Gerry" Hebert, one of the lawyers representing Texas Democrats who are challenging the
redistricting in court, said of the Justice Department's action: "We always felt that the process.. . .
wouldn't be corrupt, but it was. . . . The staff didn't see this as a close call or a mixed bag or anything
like that. This should have been a very clear-cut case."

But Justice Department spokesman Eric W. Holland said the decision to approve the Texas plan was
vindicated by a three-judge panel that rejected the Democratic challenge. The case is on appeal to the
U.S. Supreme Court.

"The court ruled that, in fact, the new congressional plan created a sufficient number of safe minority
districts given the demographics of the state and the requirements of the law," Holland said. He added
that Texas now has three African Americans serving in Congress, up from two before the redistricting.

Texas Republicans also have maintained that the plan did not dilute minority votes and that the
number of congressional districts with a majority of racial minorities remained unchanged at 11. The

8/6/2008 10:41 AM
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total mimber of congressional districts, however, grew from 30 to 32.

The 73-page memo, dated Dec. 12, 2003, has been kept under tight wraps for two years. Lawyers who
worked on the case were subjected to an unusual gag rule. The memo was provided to The Post by a
person connected to the case who is critical of the adopted redistricting map. Such recommendation
memos, while not binding, historically carry great weight within the Justice Department.

Under the Voting Rights Act of 1965, Texas and other states with a history of discriminatory elections
are required to submit changes in their voting systems or election maps for approval by the Justice
Department's Civil Rights Division.

The Texas case provides another example of conflict between political appointees and many of the
division's career employees. In a separate case, The Post reported last month that a team was
overruled when it recommended rejecting a controversial Georgia voter-identification program that
was later struck down as unconstitutional by a court.

Mark Posner, a longtime Justice Department lawyer who now teaches law at American Univetsity,
said it was "highly unusual" for political appointees to overrule a unanimous finding such as the one in
the Texas case.

"In this kind of situation, where everybody agrees at least on the stafflevel . . . that is a very, very
strong case," Posner said. "The fact that everybody agreed that there were reductions in minority
voting strength, and that they were significant, raises a lot of questions as to why it was" approved, he
said.

The Texas memo also provides new insight into the highly politicized environment surrounding that
state's redistricting fight, which prompted Democratic state lawmakers to flee the state in hopes of
derailing the plan. DeLay and his allies participated intensively as they pushed to redraw Texas's
congressional boundaries and strengthen GOP control of the U.S. House.

DeLay, the former House majority leader, is fighting state felony counts of money laundering and
conspiracy -- crimes he is charged with committing by unlawfully injecting corporate money into state
elections. His campaign efforts were made in preparation for the new congressional map that was the
focus of the Justice Department memo.

One of two DeLay aides also under indictment in the case, James W. Ellis, is cited in the Justice
Department memo as pushing for the plan despite the risk that it would not receive "pre-clearance," or
approval, from the department. Ellis and other DeLay aides successfully forced the adoption of their
plan over two other versions passed by Texas legislators that would not have raised as many concerns
about voting rights discrimination, the memo said.

"We need our map, which has been researched and vetted for months," Ellis wrote in an October 2003
document, according to the Justice Department memo. "The pre-clearance and political risks are the
delegation's and we are willing to assume those risks, but only with our map."

Hebert said the Justice Department's approval of the redistricting plan, signed by Sheldon T.
Bradshaw, principal deputy assistant attorney general, was valuable to Texas officials when they
defended it in court. He called the internal Justice Department memo, which did not come out during
the court case, "yet another indictment of Tom DeLay, because this memo shows conclusively that the
map he produced violated the law."

8/6/2008 10:41 AM
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Delay spokesman Kevin Madden called Hebert's characterization "nonsensical political babble" and
echoed the Justice Department in pointing to court rulings that have found no discriminatory impact on
minority voters.

“"Fair and reasonable arguments can be made in favor of the map's merits that also refute any notion
that the plan is unfair or doesn't meet legal standards,” Madden said. "Ultimately the court will decide
whether the criticisms have any weight or validity."

Testimony in the civil lawsuit demonstrated that DeLay and Ellis insisted on last-minute changes
during the Texas legislature's final deliberations. Ellis said DeLay traveled to Texas to attend many of
the meetings that produced the final map, and Ellis himself worked through the state's lieutenant
governor and a state senator to shape the outcome.

In their analysis, the Justice Department lawyers emphasized that the last-minute changes -- made in a
legislative conference commiittee, out of public view -- fundamentally altered legally acceptable
redistricting proposals approved separately by the Texas House and Senate.

"It was not necessary" for these plans to be altered, except to advance partisan political goals, the
department lawyers concluded.

Jerry Strickland, a spokesman for Texas Attorney General Greg Abbott, said he did not have any
immediate comment.

The Justice Department memo recommending rejection of the Texas plan was written by two analysts
and five lawyers. In addition, the head of the voting section at the time, Joseph Rich, wrote a
concurring opinion. Rich has since left the department and declined to comment on the memo
yesterday.

The complexity of the arguments surrounding the Voting Rights Act is evident in the Justice
Department memo, which focused particular attention on seats held in 2003 by a white Democrat,
Martin Frost, and a Hispanic Republican, Henry Bonilla.

Voting data showed that Frost commanded great support from minority constituents, while Bonilla had
relatively little support from Hispanics. The question to be considered by Justice Department lawyers
was whether the new map was "retrogressive," because it diluted the power of minority voters to elect
their candidate of choice. Under the adopted Texas plan, Frost's congressional district was dismantled,
while the proportion of Hispanics in Bonilla's district dropped significantly. Those losses to black and
Hispanic voters were not offset by other gains, the memo said.

"This result quite plainly indicates a reduction in minority voting strength," Rich wrote in his
concurring opinion. "The state's argument that it has ncreased minority voting strength . . . simply
does not stand up under careful analysis."

Staff writer R. Jeffrey Smith and researcher Julie Tate contributed to this report.
© 2006 The Washington Post Company
Ads by Google
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SECTION 5 RECOMMENDATION MEMCRANDUM: December 12, 2003

Re: House Bill 3 (Congressional redistricting plaa
eracted by the Texas Legislature) (2003-3885) and House
B:ill 1 (Extension of congressional candidates filing
period, moving primary election dace, procedures for
canvassing, late counting of ballots) (2003-33917)

TIME LIMIT
Submission Received: Octeober 21, 2003
Supplemental Information Received: October 23 through
December 11, 2003
Due Out Date: December 22, 2003

FACTUAL INVESTIGATION AND LEGAL REVIEW

By:
Tim Mellett - Stephanie M. Celandine
Brian Hefiernan Civil Rights Analyst
Luz Lopez-Ortiz
Timothy Lambert Dr. Betty Smith
Atcorneys ' Statistician

Robert S§. Berman
Deputy Chief, Voting Section

RECOMMENDATION: Objection
I. BACKGROUND

A. Demographics_and statistics

According to the 2000 Census, the State of Texas has a total
population of 20,851,820, of whom 2,399,083 {11.5%) are African
american and 6,669,666 (31.9%) are Hispanic. Of the state’s
14,963,061 residents of voting age, 1,639,173 (10.9%) are African
American and 4,282,901 (28.6%) are Hispanic. During the past
decade, the state's population increased by over ten percent.
Overall, the white population percentage decreased, the black
population percentage remained constant, and the Hispanic
population has increased.

B. The benchmark plan

Under the apportionment resulting £rom the 2000 Census, the

stare has 32 congressional districts, an increase of two from the
previous apportionment.
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During its first regular session following the release of
he census data, the state legislature adjourned without enacting
districting legislation for either legislative or congressicnal
stricts. Under such circumstances, the state comstitution
eates the five-member Legislative Redistricting Boazd [LRB] to
redistrict the legislature. The LRB, however, does not have the
azuthority to reapportion congressional districts. As a result,
the congressional redistricting plan enacted in 1996 after the
Bush v. Vera, 517 U.S. 952 (1996), decisicn remained in effect.

oot

3

30 0

From 2000 to 2001, several lawsuits were filed in both state
and federal courts to redraw the congressional districts. As
required by Growe v. Emison, 507 U.S. 25 (1993}, the three-judge
federal panel hearing the case issued a deadline for the state to
redraw its congressional plan. When that deadline passed, the
court federal panel redrew Texas' congressional districts and
issued its opinion con November 14, 2001. BRalderas v. Texas,
Civil No. 6:01-CvV-158, slip op. (E.D. Tex. Nov. 14, 2001) (per
curiam), aff’d wem., 122 S. Ct. 2583 (2002). A copy of the
court's opinion is appended at Tab 7. This plan preserved the
basic configuration of the 1991 plan enacted by the legislature
and protected all incumbents while adding the required two seats.

In 11 of the districts, minority persons constitute a
majority of the total population with Hispanics making up a
majority in seven, while African Americans do not constitute a
majority of the total population in any district. 1In the
remaining four districts, a combined minority pepulation
constitutes a majority of the population. The benchmark plan
alsc has 11 districts in which minority persons constitute a
majority of the voting age populatiocn [VAP] . With regard to
those districts, Hispanics are a majority of the VAP in seven,
while again African Americans are a majority in none. The
remaining four districts have a combined minority majority VAP.
Under the benchmark plan, nine districts have a majority mincrity
citizenship voting age pepulation [CVAP]. 1In six of these,
Hispanics are a majority of the CVAP, while none have a majority
African American CVAP. The three remaining districts have a
combined majority minority CVAP. The complete demographics for
the benchmark plan are set forth at Tab 2.

This is the benchmark for our analysis.
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C. The proposed plan

p
On October 22, 2003, the state submitted its congressional

redistricting plan. The plan changed the compesition of 31 of

the 32 districts.

The submitted plan results in 11 districts in which
minorities comprise a majority of the total and voting age
populations: Hispanics are a majority in eight of these, and in
three, the combined minority population exceeds fifty percent; in
none of the districts are African Americans a majority of either
population. With regard to citizen VAP, black persons are a
majority in one and Hispanics are a majority in six. The
complete demographics for the proposed plan are set forth at Tab
2.

II. FACTUAL ANALYSTS
A. Information from the state
1. The redistricting process

After the 2002 elections gave Republicans control over both
houses of the legislature and the governorship, the new house
speaker, Rep. Tom Craddick (A), appointed a Committee on
Redistricting [House committee]. Supporters of mid-term
redistricting argued that the current distribution of
congressional seats, 17 occupied by Democrats and 15 by
Republicans, did not accurately reflect the majority-Republican
voting behavior of the current electorate. In response to a
request by the chairman of the new Redistricting Committee, Joe

rabb (A), the Texas Attorney General provided an advisory
opinion stating that the legislature could adopt a new
redistricting plan based on 2000 Census data even though the
Balderas court had issued a plan which would suffice for the rest
of the decade. Tex. Atty. Gen. Op. GA-0063 (Apr. 23, 2003).

The House committee held hearings on redistricting May 2-4,
2003, in Austin. On May 6, 2003, it adopted a plan nawmed 1180cY
and sent it to the House floor. Under house rules, a two-thirds
quorum (100 of 150) was needed for debate. To deny the house of
its guorum, 53 of 62 Democratic members traveled to Ardmore,

i fThe state adopred.a sequential numbering system for identifying all
redistricting plans considered in the process. For example, the 1996 plan was
1000C with the *C" denoting a congressional plan, and the benchmark plan
adopted by the Salderas court s 1131C.

“3-
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Oklzhoma and remained there through May 15, 2003, the house's
deadline for introducing new legislation for that session.
Conseguently, the session ended without passage of a
rediszricting bill. On June 26 and 28, 2003, the House committee
held interim regional hearings on Plan 1180C in San Anctonio,
Lubbock, Brownsville, Houston, Dallas, and Nacogdoches.

On June 30, 2003, Governor Rick Perry called a special
legislative session to address redistricting. The house, now
with a quorum, approved Plan 1268C on July 7, 2003. The Senate
Committee on Jurisprudence held hearings in Laredo, San Angelo,
McAllen, Houston, Corpus Christi, Dallas, Waco, and Austin from
June 28 through July 14, 2003. On July 23, the Senate Committee
approved Plan 1327C and sent it to the senate floor. The bill
did not advance because, under the senate’s rules, it could not
be debated without the consent of two-thirds, or 21 of the 31
members, a total which could not be reached.

The first special session ended on July 28, 2003, without
senate action on redistricting. Later that same day, Govermor
Perry called a second session. Lieutenant Governor David
Dewhurst, the senate's presiding officer, announced that he would
not introduce a “blocker bill” in the second session.
previously, the senate often began its legislative sessions by
introducing and immediately reporting out of committee a pro
forme bill for the sole purpose of keeping that bill, not
intended for passage, at the top of its legislative calendar.
Once there, this bill prevented the senate from considering any
other bills without suspending the legislative order of business
by a two-thirds vote.¥

In response, 11 Democratic senators refused to attend the
second special session and traveled to Albuguerque, New Mexico to
deny the senate the two-thirds quorum needed to convene the body.
The house again passed Plan 1268C, but the second special session
ended on August 26, 2003, without action by the senate. On
September 2, 2003, one of the 11 senators, Sen. John Whitmire
(), returned to Texas, declaring that he would provide the
needed presence for a guorum. The state has characterized these
efforts to deny a quorum in each chamber as partisan moves
intended solely to keep incumbent Anglo Democratic Members of
Congress in power.

¥ gn August 1S, 2003, Texas submitted this action for review under

Seczion § as a voting change. We responded that the practice was an intermal
legislative parliamentary rule or practice outside of the purview of Section
5.
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Governor Perry czlled the third special session on September
003. The house approved Plan 1268C again. The senate
ed Plan 1353C, which had been approved by the Senate

ctee, made two amendments to it, and approved it as 1362C.
Tc resolve differences between the two versions, & conference
comrittee was appointed which produced a new piaz, 1374C. This
plan was approved by the house on October 10, by the senate on
October 12, and signed by the Governor on October 13, 2003, as
H.B. No. 3.

The state informs us that more hearings were held and
testimony received during-this redistricting process than during
the 1991 or 2001 redistricting debates or in consideration of any
ocher legislative proposal in memory. Beyond the typical
notification and publicity accompanying legislative hearings, the
house sent interested parties Spanish and English announcements
and faxed notices in Spanish and Vietnamese to media serving the
minority community. At each hearing, a Spanish-language
translator was available, and at the Houston hearing, a
Vietnamese-language translator was also provided. At the house
field hearings, large maps were on display of the benchmark plan
and proposed Plan 1180C. Similar publicity was conducted before
che senate field hearings, the locations of which were decided
after consulting with Democratic and Republican committese
members. The state added hearings in Corpus Christi and Waco to
accommodate requests by individual lawmakers.

In our discussions with legislators concerning the process,
some Republican members of the House committee complained that
Democrats and their supporters intentionally tried to disrupt the
house field hearings, busing in supporters, providing them with
meals, and allowing them to shout down people who wanted to speak
in favor of redistricting. The legislators noted that even with
these disruptions, the committee generally continued to hear
testimony until every person who wanted to speak was allowed the
opportunity, sometimes requiring that hearings continue late into
cthe night.

2. The state'’'s submission
In addition to the census data, the state also provided

voter registration information in suppor:t of its plan, including
the data on Spanish-surname registered voters [SSRV].Y .This is

¥ We have used this analytical tool extensively, both in our

litigation and in the preclearance process. Courts have held it to be a valid
measure of Hispanic voring strength. See, e.a., Garza_ v. Countv of Los
{continued...)
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a comparison of the names of the people registered to vote
compared with a list of Spanish surnames, compiled by the Census
Bureau. Because the SSRV reflects a measure of the presence of
non-citizens in the Hispanic population, the state presented
these data as a better proxy for measuring eligible voters than
VAP. Using the S3RV data, the proposed plan contains six
majority Hispanic districts.

Finally, for each statewide race between 1996 and 2002
involving a minority candidate and an Anglo candidate, the state
provided election returns by precinct or voting tabulation
district [VID]. This creates the ability to reaggregate the vote
totals for the statewide races into the configuration of the
proposed districts. Thus, through an election simulation
approach, one can estimate how the proposed districts would have
voted in statewide races. At our regquest, it also provided the

results of its regression analysis of elections in the benchmark
districts.

In support of its submission, the state notes it may
maintain minority voting strength by either protecting “safe”
minority districts or increasing the number of winority districts
that are less tharn “safe” in order to satisfy the requirements of
Section 5.¥ While the submission does not explicitly identify
the state's choice in this regard, the legal analysis it provided
with the submission notes that the proposed plan “has increased
the number of opportunities for the minority communities to elect
candidates of choice.” Submission, Exh. D at 15. According to
the state, the proposed plan exceeds the requirements set forth
in Georgia v. Ashcroft, 123 S. Ct. 2498 (2003), because it adds
three districts where minority voters can elect their candidates
of choice, resulting in 11 such districts in the proposed plan.

¥{...continued)
Angeles, 756 F.Supp. 1298 (C.D. Cal.} aff'd, 918 F. 2d 763 (9% Cir. 1990);

Redistricting of the Texas House of Representatives (UDDOJ file no. 2001-
2431) (Nov, 18, 2001).

¥ As discussed belew, the Supreme Court has identified three types of

districts that merit consideration as part of the Section 5 analysis. Gegrgia
v. Ashcroft, 123 S§.Ct. 2498 (2003). They are: safe districts where it is
highly likely that minority voters will be able to elect the candidate of
their choice;” coalitional districts where it is “likely - although perhaps
not quite as likely as under the benchmark plan - that minority veters will be
able to elect candidates of their choice;” and influence districts “where
minoriTy voters may not be able to elect a candidate of choice, but can play a
substantial, if not decisive, role in the electoral proecess.” Id. ar 2511-12.
The state does not discuss influence districts other than to note that they

are not as important here in Texas as they were in Georgia. Submission, Exh. D
at 14.
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Cerzral to the state's conclusion that the proposed plan
mests Section 5 standards is its judgment Benchmark 24, 25, and
29 do not provide minority voters with the ability to elecc
candidazes of chcice. Through its attorney, the state argues
that these districts do not perform for African American or
Hisparic voters because they are unable to elect a candidate of
their same race in those districts. Benchmark 24 is located in
the Dallas-Forth Worth area and Benchmark 25 and 29 are in Harris
County.¥

Benchmark 24/Proposed 24: This district is comprised of
portions of Tarrant and Dallas Counties. The district has a 25.7
percent black CVAP, and a 20.8 percent Hispanic CVAP. The SSRV
rate is 16.0 percent. Martin Frost, an Anglo Democrat, has
represented the district since 1978. The state asserted that
under the benchmark configuration minority voters could not elect
a minority candidate in the district.

Under the proposed plan, the district has been completely
reconfigured and split into six different districts; the greatest
part, approximately a quarter of the benchmark district, is
located in Proposed 26. Proposed 24 occupies only a small
portion of Benchmark 24 and now is comprised of relatively equal
portions of Denton, Dallas, and Tarrant Counties. In the state's
view neither Benchmark 24 or Proposed 24 provide minority voters
with the ability to elect candidates of choice. If so, under
Ssction 5, there is no change in the status quo. The redrawn
district has no resident incumbent.¥

Benchmark 25/Proposed 9: Benchmark 25 is comprised of
portions of Fort Bend and Harris Counties.. Under the benchmark
plan, the district has a 26.1 percent black CVAP and an 18.6
percent Hispanic CVAP for a total minority citizen VAP of 44.3
percent. The SSRV rate is 13.6 percent. Since 2002, Chris Bell,
an Anglo Democrat, has represented the district.

Under the proposed plan, the district continues to be
comprised of portions of Fort Bend and Harris Counties, but has

¢ The district numbers in the benchmark and proposed plans do not

always correlate because the state did not maintain a geographic consistency
in numbering some of the districts. As a result, when referring to a
district, this memorandum will identify it by plan, whether benchmark or
proposed, and then by its number.

¥ Rep. Frost has been placed in Proposed §, along with two othexr
incumbents, Rep. Jim Turner {Benchmari 2) (A), and Rep. Joe Barton {Benchmark
6) {A). This proposed district is made up of 6€.4% of Benchmark 6, 21.6% of
Benchmark 24, and 4.4% of Benchmark 2.
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umbered as Proposed 9. It has a black CVAP of 46.9

and a Eispanic CVAP of 16.6 percent, for & total minoricy
VAP of 63.0 pexce The SSRV rate is decreased to 13.7
2. By reconfiguring Benchmark 25 intc Proposed 9, the
counts this as a new “ability to elect” s& for black

ers, thereby increasing the total number of districts

m two to three. Rep. Bell was drawn out Sroposed 9, making
~ an open seat.

Hond 0G 0'gow

Benchmark 29/Proposed 29: Berchmark 29 is located wholly
within Harris County. Under the benchmark plan, the district has
a 2¢C percent black CVAP, and a 42.8 percent H:spanic CVAP. The
SSRV rate is 39.8 percent. Since 1992, Gene Green, an Anglo
Democyat has represented the district.

IS

Under the proposed plan, the district remsins in Haxrris
Councy. Proposed 29 has a black CVAP of 13.8 percent, and a
Eispanic CVAP of 46.7 percent. The SSRV rate is increased to
.9 percent. Rep. Green was drawn out of the dZ ‘strict. The
ate argues that it has enhanced mincrity voting strength in
4 29 even though it still does not have & majority
c SSRV. Further, because it is an open seat, the state
© as one where Hispanic voters can elect a candidate of

The explanation with -hgard to each of Benchmark 24, 25, and
s the same; namely, that “as a result of the polarized vohlng
zrns between African AmerLcans and Hispanics in the

co.ponent in the district, can take advantage of this

ation to defeat a minority candidate of either minority
community in the Democratic primary.” Submission, Exh. D at 3.
Because these incumbents have not recently faced a credible
minerity candidate in the Democratic primary, 1/ the state does
not believe that support for these candidates from the minority
community indicates the incumbent is a candidate of choice.
According to the state, these three districts were drawn in 1291
as one-third Anglo, one-third Hispanic and one-thixrd African
American, to allow Anglo incumbents to control each district.

In sum, the state argues the elimination of Benchmark 24
does not alter the Section 5 balance because mincrities there did

¥ According to the state, a credible minority candidate has only run
once in any of the three districts. Im 1992, Rep. Green faced a Hispanic
c;nc-da\_a who received a majority of the Hispanic vote and was clearly the
ariz community's candidace of choice. Despize this suppor:, Green
zted him because of the polarized voting im the Democratic primary.
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Benchmark 25 a
and Proposed 2
not have in

w N

Benchmark 23/Proposed 23: Benchmark 22 is comprised of 22
whole counties and portions of two other counties in the
southwest portion of Texas with most of the population coming
from Bexar and Webb counties. The district has an Hispanic VAP
of 63.0 percent, an Hispanic citizen VAP of 57.4 percent and an
SSRV of 55.3 percent. Since 1992, Henry Bonilla, a Hispanic
Republican, has represented the districc.

The proposed plan splits Webb County, removing an Hispanic
population of 95,835 persons, and adds Anglc population from
Kendall, Kerr, and Banderas Counties. Undexr the proposed plan,
the Hispanic VAP decreases to 50.9 percent, Hispanic citizen VAP
decreases to 45.8 percent, and SSRV decreases to 44 percent.
Rep. Bonilla remains in the district.

The state identifies Benchmark 23 as a majority Hispanic
district where Hispanic voters can elect their candidate of
choics, who is Rep. Bonilla. According to the state, he receives
significant Hispanic support and greater Hispanic support than
most Republican candidates in Texas. The state cites to Justice
White's concurrence in Thornburg v. Gingles for the proposition
zhat a minority candidate who receives significant, although not
majority minority support, should be considered a candidate of
choice. Exh. D at 9.

The state also argues, alternmatively, that Hispanics do not
vote cohesively in Benchmark 23.. Claiming that Rep. Bonilla has
received "up to“ 40 percent of the Hispanic vote, the state
concludes that Hispanics are not able to elsct their choice of
candidates because they split their vote. =xh. D at 10-11.

Although the submission never ident 25 Proposed 23 as an
"ability zo elect” district for Hispanics, several of the state's
statemencs indicate this is the state's position. First, the
state notes “Plan 1374c will provide 11 districts in which the
minority community can and should elect candidates of choice. In

addition to the eight district described above. . . .” Exh. D ac
9. District 23 is one of those eight districts “described
above.” The submission further notes that Proposed 23 will

continue to perform in the same manner which the district has
pericrmed under the benchmark. Id. at 14, n.31.
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Benchmark 15 contains eight
encomgassing an area of approximetely 180 miles,
running north from Hidalgo County, in the lower Rio Grande
valley, to Geliad County. Benchmark 15 is anchored in Hidalgo
County, with the district containing approximately 84 percent of
the county.

Under the beuchmark plan, the district has a total Hispanic
population of 78.3 percent; an Hispanic VAP of 74.3 percent; a
Hispanic citizen VAP of 69.3 percent; and an SSR of 68.2. Since
1996, Ruben Hinojosa (H) has represented the district. Rep.
Hinojosa has not faced opposition in the general election since
1998. In its submission, the state identifies Benchmark 15 as

one of the eight districts where minority voters can elect a
candidate of choice.

The proposed plan increases the geographic size of the
distr:ct, expanding it to 13 counties and extending it over 320
miles from Hidalgo and Cameron Counties, in the lower Rio Grande
Valley, to Bastrop County, which is adjacent to Travis County and
the City of Austin. Approximately 26 percent of Cameron County,
including the City of Harlingen and the town of Indio, is added
to Proposed 15 while 57 percent of Hidalgo County remains in
pProposed 15. The proposed district splits the City of MecAllen,
assigning 78,412 of its residents to Proposed 25 and leaving
28,002 residents in Proposed 15. Rep. Hinojosa remains in the
proposed district. In its submission, the State contends that
Proposed 15 remains an ability to elect district.

Proposed 25: The state presents Proposed 25 as one of the
“new” minority districts it ¢reated. The district has majority
Higpanic CVAP and SSRV of 55.0 percent and 55.6 percent
respectively. From 2000 to 2002, the SSRV in the proposed
district increased by 2.2 percentage points from 53.4 percent to
55.6 percent. The state notes that Proposed 25 is “safely
Democratic,” with a weighted Democratic Index of 62.2 percent,
and a weighted Republican Index of 37.8 percent.

The district includes Hidalgo and Starr Counties near the
Mexican border and moves in a northerly direction to the
southeastern part of Travis County, encompassing a distance of
approximacely 300 miles. Although a total of nine counties
comprise Proposed 25, the counties that provide over 500,000 of
the district’'s total population of 651,619 are Hidalgo and
Travis. Proposed 25 draws approximately 25 percent of its
population f£rom Benchmark 15, approximately 25 percent from
Benchmark 28, and approximately 40 percent from Benchmark 10.
The southeastern part of the City of Austin, in Travis County,
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and mest of the City of Mczllen, in Hidalgo County, are placed in
Proposed 25. The state notes that in “[n}o other congressional
district in Texas [that has had] a Spanish-surname registration

as high,” have minorities fziled to elect their candidate of
cheice. Exh. D at 13.

B. Information from other sources

We have received a significant number of comments regarding
this submission. Tab 6 contains a compilation of these comments.

Of the 55 African American and Hispanic legislators in the
legislature, 53 voted against the redistricting plan. We have
either met with or spoken to 22 state house representatives and
13 state senators, of whom 14 are Hispanic, 11 are African
American, and nine are Anglo. Of the minority legislators to
whom we talked, all but two opposed the redistricting plan. We
have either met with, or spoken to, 13 county or city officials
from Texas, of whom seven are Hispanic, five are African
American, and one is Anglo. Of the local minority elected
officials to whom we spoke, all but one opposed the redistricting
plan.

The Section has met with fifteen members of the United
States House of Representatives, of whom two are African
Amerzcan, four are Hispanic, and nine are Anglo. They all oppose
the proposed plan. They also submitted a comment letter, which
can be found at Tab 6. :

We have met with attorneys and advisors for the League of
Urzted Latin American Citizens [LULAC], the Mexican American
Legal Defense and Education Fund [MALDEF], the Texas branches of
the National Association for the Advancement of Colored People
[NAACP}, and its Dallas County, Travis County, Webb County, and
Hxdalgo County branches. LULAC, MALDEF, and the NAACP also
provided multiple comment lecters, which are contained at Tab 6.

We also have received comment letters from six other state
legislavors who did not attend any meetings or speak on the
telephone with any staff. OFf these legislators, four are
Hispanic and two are Anglo. Thirty-six (36) locally-elected
officials from around the state sent comment letters. In total,

the Section received 335 comments against the propesed plan, none
in favor of it.
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1.

Comments regarding the redistricting process

The redistricting process was harshly criticized by some
opponents of the plan as unreceptive to the views of minorities,
We also met with two of the chief legislative architects of the
plan who explained how criticism of the process was unwarranted,
and opponents unfairly attempted to disrupt the process.

a. Comments from opponents

When the house first took up the issue of redistricting in
2003, the House committee had not planned to hold field hearings
and, when asked about conducting hearings in Laredo or other
heavily Hispanic areas of the state, Chairman Crabb allegedly
denied the request, telling Rep. Richard Raymond (H) (D) that
“there are only two people that I know of on the Committee who
speak Spanish. The rest of us would have a very difficult time
if we were out in an area other than Austin or other English-
speaking areas to be able to have Committee hearings to be able
to converse with the people that did not speak English.” This
comment prompted Rep. Raymond to file a complaint with this
Department, which was later withdrawn when he filed suit in
federal district court. Subsequently, the House committee agreed
to conduct statewide field hearings.

The Redistricting Committee was separated into subcommittees
to hold hearings, meaning that the entire committee would not
hear all testimony. No Spanish translations of the hearing
transcripts were available. None of the hearings were chaired by
any of the six minority members of the Committee, including vice-
chair Rep. Mike Villareal, an Hispanic.¥

Democratic members of the house and senate and their
supporters did not deny claims that some people had attempted to
inflate opposition to redistricting by busing in persons to
testify at the hearings. They claimed, however, that Republicans
actcempted, but failed, to produce an equal number of supporters
at the hearings. 1In addition, we received information alleging
that the Harris County Republican Party distributed a flier with
a photo of Rep. Sheila Jackson-Lee (B), the local congressional
representative, accompanied only by the caption “She will be

& There was also one allegation of a more serious nature. Lauren

Kasprzak, a staff member on the House Redistricting Committee, upon leaving
the committee expressed in a letter that “"seemingly xacist remarks” had been
made, and Crabb laughed and nodded at remarks made about how the League of
Women Voters is the “plague of Women Voters.” A copy of the letter is
contained at Tab 6.
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to express her views . . . will you be there to express

We alsc recsived comments concerning the senate's decisicn
not to reguire consent of two-thirds of the senate before
debating redistricting. The comments criticized this action as
enabling the senzte to ignore minority views of redistricting.
The rationale of the blocker bill and/or the reguirement for a
vote to suspend the rules was to require the senate to enact
legislation only when there was general consensus =0 that the
majority would net ride rough-shod over the process. According
to minority legislators, this device was a traditional practice
for almost all legislative sessions and particularly with regard
to redistricting. According to the information provided for the
litigation challenging this decision, this tradition was broken
fer the first time to pass the proposed redistricting plan.

Opponencs cf the plan alsc called attention to the reversal
by the Republican majority of alleged minority gains made in
carlier drafts of the redistricting plan. After criticisms by
the minority community of any decrease in their voting strength,
and concerns for retrogression apparencly voiced by at least one
person advising the house, both bodies repaired what minorities
felt were the most egregious flaws in their plans by restoring
benchmark vezing strength to several areas of the state. Both
rlans passed by the house and senate before the final plan had
maintained majority minority or influence districts in the
Dallas/Fort Worth, San Antonic, and Austin areas.

The f£inal plan drawn by the conference committee, however,
rexnstated the most criticized changes to the plans. In the eyes
of these commentators, this is clear evidence that the state had
one map it intended to pass from the beginning, and the process
was a sham. Opponents also suggest that the legislators who
passed the final plan understood its adverse effects and
understood it would disadvantage minorities, even after the house
and senate had agreed to more ameliorative plans. Commonly heard
among opponents of the plan was criticism of the role played by
Rep. Tom DeLay (A) and the director of his political action
committee, Jim Ellis. Included in these comments were
allegations that the house plan, which provoked the greatest
concern for minorities, was brought into a committes hearing room
by Jim Ell:s and cthat Rep. Delay prodded conference committee
members to return to these more drastic changes after their
respective chambers had eliminated many of them.

The only Hispanic on the conference committes, Sen. Juan
Hinejesa (H) (D), reported to us that he had “zerc” participation
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in the work of the committee znd was not even asked to sign off
on the conference report. In addition, he said that none of the
minority members of the House committee were named to the
conference committee. Opponents of the plan also noted that
proposed maps were sometimes not disclosed until after any
opportunity for comment had passed or that maps were provided
with insufficient time before hearings to discover what changes
wexe proposed. The letter from Ms. Kasprzak, a staff member on
the House committee, stated that “[tlhe public was excluded in
any real decision calculus of the committee . . . . we held
public hearings . . . on a plan that we never intended to go to
the floor. And then we introduced a new plan . . . while someone
was writing the other map that we actually intended to be voted
out of committee in a back room. . . . With no idea what is to
come of their districts, there is no way for the citizens of
Texas to truly be heard.”

b. Comments from supporters

Rep. Phil King (A), a member of both the redistricting
committee and the conference committee, defended the
redistricting process as open and fair. The house followed the
format of public hearings it had used when considering past
redistricting bills. One significant cbstacle ta receiving
public comment was the behavior of opponents of the plan who
attempted to disrupt the public comment process and, in the case
of the hearing in Brownsville, succeeded in shutting down a
public hearing. Complaints that the conference committee had not
solicited public comments were based on a misunderstanding of the
legislative process. The conference committee is not open to the
public, and a spécial rule would have been needed in order to
allow testimony on the conference committee's plan. It is rare
that a bill leaving conference committee locoks the same as the
legislative proposals coming from the two houses of the
legislature. It was the conference committee, and not cutsiders,
which drew the final map, according to Rep. King.

Sen. Todd Staples (A), a member of both the Senate committee
and the conference committee, noted that the legislature provided
a greater opportunity for public participation in the
redistricting process than it does for other legislation. Sen.
Staples took exception to allegations of racial animus or racist
comments on the part of any legislator. Members of the Senate
committee sought and encouraged the input of Spanish-speakers and
listened carefully to all comments before drafting any maps.

Once the first maps were drawn, additional hearings received more
comments and later maps addressed concerns raised. Almost every
change made by the conference committee reflected a feature of
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et lcr map that the commirtes wished to
bt o The abandonment of the 2/3 rule i
keeping with the process used to pass pri
according to Sen. Staples.

Rep. Kenny Marchant (A), a member of the House committee,
commented that he had never seen a more rigorous process of
public hearings for any piece of legislation. The process
employed was more comprehensive than that followed in the 1991
and 2001 redistricting cycles. Minority voters had equal access
to the process, which was well publicized in minority
communities. Opponents of redistricting did not tolerate anyone
testifying in favor of redistricting, booing them and not letting
them speak at the hearings. Democrats bused suppor:ters to the
public hearings for the purpose of disrupting them. The views of
more people could have been heard if the hearings had not been
disrupted, according to Rep. Marchant. Rep. Ken Grusendorf (a),
another member of the House committee, added that the process
they followed was more open than that used by the Democrats in
passing the 1991 redistricting plan.

2. Comments regarding specific districts

Benchmaxk 24/Proposed 24: Minority legislators have told
us that Benchmark 24 provides African American voters with the
ability to elect their candidate of cheice and that Martin Frost
15 the candidate of choice in Benchmark 24, even though he is an
Anglo, because he is very responsive to the minority community.
If Benchmark 24 were an open seat, minority legislators believe
that it is highly l:kely that a black candidate would prevail.

On October 28, 2003, we met with several Democratic members
of the Texas congressional delegation to discuss the proposed
redistricting plan. Rep. Frost told us that African American
voters controlled elactions in Benchmark 24 because they control
the vote in the primary. Frost believes that, if he were to
retire tomorrow, the district would elect an African Amer:ican
candidate as his successor. Black voters continue to vote for
him because he has been responsive to their issues and needs in
the communities, according to Frost.

Some Anglo Republican legislators also appear to view
Benchmark 24 as a district where African American voters have an
ability to elect. State Rep. Phil King (A). a member of both the
House Redistricting Committee and the conference committee,
expressed concern for decreasing minority electoral strength in
Benchmark 24. 1In his recent deposition, he characterized the
district as a “mincrizy district” which legal counsel had advised
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nim to approach “with caution” due to concerns
Bct compliance. King Dep.at 7%, 112-17. 1In & st
redistricring commitces, he commented on why he bad withdrawn
nzl plan: “[Iln the hopes of trying to respond to the
concerns that [Rep. Raymond (H)] and others veiced and in the
hope of trying to expedite the DOJ preclearance process, I moved
[District] 24 back inco its original district.”? In addition,
in the press a few days before the final plar came out of
conference committee, King said that attorneys were concerned
that there would be a violation of the Voting Rights Act because
the Proposed 9 would not “offset the loss of Martin Frost’s
district.” Republican Sen. William Ratliff (&) also stated, "I
do recall conversation about creating the long skinny districts
in order to - to o(ver]come the loss of the district in the
Dallas/Fort Worth area.” Ratliff Dep. at 16.%/

s
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The NAACP and other groups have told us that Rep. Frost is
the candidate of choice of minority voters in Benchmark 24.
According to the “scorecards” of minority groups, he has been
exceptionally responsive to the needs of the minority community.

Minority and Anglo legislators agree that the proposed plan
creates no new distriet in the Dallas-Forth Worth area offering
minorities the ability to elect. According to the persons to
whom we have talked and comment letters we have received, the
minority population there has been fragmenced. Rep. Frost has
teen drawn out of Proposed 24, which has become an open seat
where Anglo Republican voters will dominate. State Rep. Kenny
Marchant (A) has announced he will run for the open seat.
Comments from minority contacts indicate that Rep. Marchant is
not considered a minority candidate of -choice, having voted
against a hate crimes bill strongly favored by the minority
community, and having a score of “F” on the most recent NAACP
scorecard for Texas state legislators.

Benchmark 25/Proposed $: Most of the people who have
commented believe that Benchmark 25 is a district that provides

¥ Redistricting Committee Hearing, July 3, 2003. Contemporanecus news
accouncts reported similar comments by Rep. King.

1 puring our mesting with Rep. King, he admitted making such comments
T staying up all night and not reviewing a press release before it went

T He sought to assure us that he did not bel:ievs, contrary to anything he
may have said earlier, that Proposed 9 was retrogressive. In correcting the

R.G. Ratcliffe, New map targets Analo Democrats, Houston Chronicle,
October &, 2003 at 1
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bilack voters with the ability to elect their candidates of
choice. Everycne agrees that the black communicy is ge
cohesive, and that in primaries, black voters ars a major:ty
the voters in the election. The one exception is the 2002
Democratic congressional primary. In that election, black voters
were not cohesive and split their votes between Carroll Robinson
{(B) and Chris Bell (A).

0~

H

Rep. Bell, the Democratic incumbent in Benchmark 25, told us
that there really is no substantial difference in electoral
behavior between Benchmark 25 and Proposed 9. He argued that
while black voters have been added to Proposed 9, Benchmark 25
already provides black voters with the ability to elect a
candidate of choice. He further stated that African Americans
usually vote cohesively, but that his race with Robinson was an
anomaly. Both he and Robingon served in at-large positions on
the Houston City Council, and faced each other in the 2002
Democratic primary. Had black voters followed their usual
pattern of cohesive voting, Robinson would have won.

The Texas NAACP, minority legislators, and local elected
officials from the Houston area believe that the minority vote
was not cohesive because Carroll Robinson was not a strong enough
candidate. The consensus is Robinson failed to achieve the usual
level of black voter cohesion because of conflicts he had with
Houston’'s Mayor Lee Brown (B). As a result, the mayor and other
high-ranking black elected officials joined in a public
endersement of Bell, leading to the unusual splintering of the
black vore.

As an open seat, most commentators said Proposed 9 is not
substantially more likely to elect a black-preferred candidate
than Benchmark 25. The core three areas of Benchmark 25, Sunny
Side, Missouri City, and Hiram Clark, have been retained, and
that is where the strength of black voters in the district lies.
These areas have very high turnout rates and are politically
aczive. New black voters drawn into the proposed district live
in -apartment complexes and have very low turnout.

Commentators note that Rep. Bell is very responsive to the
black community as has received high scores on the NAACP report
card. Further, Kent Bentsen (A), who previously represented
Benchmark 25, was also mentioned repeatedly as a candidate of
choice for black voters. '

We have spoken with two black elected officials who disagree

with the statements described above. They are State Rep. Ron
Wilson, the only black legislator to vote in favor of the
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asree that Hispanic voters would nec longer decide whe
b

in the district. Minority lesci so cite the

clitcing ol Webb County as evidence of retrog Webb
Zou & greater percentage of Hispanic re than any
oth ty, and it is the fastest growing co Texas.

MRIDEF, LULAC, NAACP, and officials from Webr and Hidalge
Countlies agree that Hispanic voters have lost the ability to
elect & candidate of choice in Proposed 23. Their comment
letters and presentations at our meetings explain that Anglo
Republicans were added to the district to ensure that Rep.
Sornilla would be able to get re-elected in the future. The
proposed plan does this by fracturing Hispanic communities of
Interest, particularly in Webb County, and placing them in othexr
districts. . They note that maps have been drawrn which would have
preserved the district at the same Hispanic CVAE.

=1
n

2
4

Although we extended an invitation to Rep. Bonilla to speak
with us, he declined to respond.

Benchmark 15/Proposed 15: Elected officials and community
crganizations unanimously characterize Benchmark 15 as a safe
strict where Hispanic voters are able to elect their candidate

choice. Most, but not all, commentators believe that the
drstrict moves from a safe seat to a toss-up seat, where it is
wnclear whether Hispanic voters will continue to elect their
didate cf choice.

According to the district’s incumbent, Rep. Hinojosa,
posed 15 does not provide Hispanic voters with the ability te
<t candidates of choice to office. Hincjosa notes that the
croposed redistricting plan takes traditional arsas of high
turnout Hispanic voting strength, such as the Cities of McAllen,
Pharr, and Mission, out of the district and places them in

Proposed 25, thus splitting Hidalge County in two. He points ou:

that a high turnout Anglo population, which is overwhelmingly
Republican, is added to Proposed 15. This would cause future
elections to be a “toss-up.” As Rep. Hinojosa argues, in ordexr
fox a Democrat to win in this part of Texas, the statewide
slection index must be at least 56 to 57 percent Democratic. The
rating in Proposed 15 has been dropped to S5 percent in 2002 and
50.2 percent in 2000. Rep. Hinojosa notes that Vice-Presidenc
Gere easily won Benchmark 15 with 68 percent of the vote but
wculd have lost with 48 percent of the vote in Proposed 15.

Vari
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A majority of the comments,

uding those
icials, advocacy groups, inclu L

DEF and

where Hispanic voters have an ability to elec: a
oI choice. At the same time, ther
Proposed 25 would be “highly likely to elect” a minority-

bl erred candidate.

These concerns focus mainly on the geographic configuration
of Propesed 25. Given the sheer size of the district, some
contand that the district pits two very different Hispanic
communities against each other: one in South Texas and one in
Rustin with a resulting decrease in the potential for Hispanic
electoral ability. One elected official moted the proposed
configuration was like "putting Washington and New York City into
one Congressional District."

Rep. Lloyd Doggett (A), the Democratic representative from
achmark 10 in Austin, describes Proposed 25 as “a dumbbell
strict” where half of the population is located in Travis
ounty and the other half is located “down in the Valley” in
dalgo County. Rep. Doggett and State Senator Gonzalo
Barrientos (H), who also represents the Austin area, fear that
the proposed district will create significant gecgraphic tension
betwesn Hispanic voters in the Valley and Hispanic and other
vetars in Austin.

e

15 Y (2, 4

jas

Hispanic commentators have noted that the concerns of the
sidents of the Valley are very different from those of
sidents of central Texas. There are significant differences
tween the socio-economic levels of Hispanic voters in the twe
cas. State Rep. Eddie Rodriguez (H) stated that he finds
roposed 25 “offensive” because two Hispanic communities like
those are palred, simply to create a new majoricy Hispanic

disctrict, without regard for the interests of those who live
there.

These individuals and groups have also raised concerns with
respect to how the proposed district's tremendous size will
ect the ability of Hispanic-preferred candidactes to wage a
competitive campaign against any well-funded Anglo opponent.

/(.. .continued)
impediments that affect the turnout and voter registration races of Hispanic
voters in Souch Texas. In addition, congressional and state representat:ives
Zrom south Texas, as well as Hispanic advocacy groups, inciuding LULAC and
%IDEF, have emphasized the role that turnout and voter registratzom play with
respsct to the viability of Hispanic opportunity districts there.
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anic CVAP is 8.1 percent. The comtined mincrity CVAF
The SSRV for the district is 6.7 percent.
cn has remzined in the district, has beexn
ow Anglo Democrat, Rep Gene Green, the incumbent
It is assumed that Rep. Gresn 21 move back
cz, and Rep. Lampson will face a Republican

Rep. Lampson expressed his objection to the proposed
redistricting plan. He said that he is elected to office in
large part because of the support of black voters. He stated
that the new map deprives minority voters of responsive
representation, and over 100,000 minorities in JeZferson County
have been placed into Proposed 2, where they will have no

influence due to that district’s heavily Anglo Republican
character.

Minority and Anglo legislators and local officials have
noted that black voters in the Cities of Beaumont, Galveston, and
Port Arthur are placed in districts where their nesds and
concerns will not be met. Under the proposed plan, black voters
from Galveston County have been removed, and in their place axre
black voters from Liberty County. According to residents of
Senchmark 9, African Americans in Jefferson and Galveston
Counties have formed a long-standing community of interest. They
share similar needs, industries, and lifestyles while black
residents of the largely rural Liberty County have nothing more
common with the black residents of Jefferson County than skin
tor. They told us that black voters are now placed into
tricts where their voices will go unheard, and their influence
i1l be lost. Many black voters have been placed into Proposed
and 22, which are represented by Anglo Republican Reps. Ron
Paul and Tom Delay, both of whom repeatedly receive an F on the
NAACP score card, while Rep. Lampson routinely receives a B.

Benchmark 10: Benchmark 10 is comprised of Travis County.
The district has a 11.7 percent black CVAP, and a 21.9 percent
Hispanic CVAP. The SSRV rate is 17.9 percent. LIoyd Doggett, an
anglo Democrat, has represented Benchmark 10 since 1994. Under
the proposed plan, District 10 is split into several adjacent
districts, dividing up Travis County for the first time and in
zssence eliminating the district as it has existed.

Rep. Doggett has stated to us that the electorate in
Benchmark 10 is a coalition of black, Hispanic, and liberal 2nglo
voters, who unite to elect their candidate of checice. This
coalition has supported him in each elecrion. In the 1994
general election, he had opposition from an African American

-23-
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“rcters come .oge her on “issues,” as opposed to race. There is
unofficial slating process whereby Anglo, black and Hispanic
aders coalesce their support behind a particular candidate.
s explains in part the long history of electoral successes
black and Eispanic candidates have enjoyed. Senate District
wnich includes Benchmark 10, is presentcly electing an
c, and black officials are alsc slscted countywide.
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1,2, 4, 11, and 17: The consistent theme found
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We have received written comments with regard to some or
of these alleged influence districts from, among others, the
Texas State NAACE, MALDEF, Reps. Turner and Bdwards, and several
minority state legislators. We have also heard these. comments in
meetings with several Democratic representatives, including Reps.
Sandlin, Turner, Edwards, and Stenholm, representazives of the
state NAACP and several minority state legislators. In addition,
we have received reports of Drs. Allan Lichtman and Richard
Engstrom, prepared for pending litigation involving the proposed
plan, alleging that some or all of these benchmark districts are
minority influence districts./

C. PFactual analysis

1. BAnalytical standard

Section 5 inquires into the effect of proposed voting
changes on the “ability of minority groups to participate in the
political process and to elect their choices teo office.” Beer v.

Unated States, 425 U.S. 130, 141 (1976) (internal quotation marks
omirtred) .

In the past, the United States District Court for the
Cistrict of Columbia and the Attorney General both understood
that when reviewing redistricting plans, the level of minority
voting strength protected under Section 5 consisted only of those

4/ This informat:on has been relayed to us in written comments as well
as in meetings. Both the NAACP and Hispanic organications have given to us
their “report cards’ for Texas congressional represencatives, which grade
Members of Congress based on their votes on issues of importance to the
respective minority communities. Reps. Sandlin {(Dist. 1), Turner (Disc. I)
and Edwards (Dist. 11} all receive very high grades. Rep. Stenholm (Dist
receives moderate, but passing grades. Congressman Hall (Dist. 4), however
consistently receives very low grades from both the NAACP and Hispanic
organizations that are only slightly better than the lowest-scored Texas
Republican representative. Thus, claims as to minority influence in this
district would appear to be weaker than those for the other four districts.

L pr. Lichtman’s report points to Benchmark 1, 2. 4, 11, and 17 as

minority influence districts, while Dr. Epgstrom’'s report appears to make chis
claim only for Benchmark 11 and 17 and only as to Hispanic voters. MALDEF's
position on influence districts ig consistent with and relies on Engstrom's
report. Both of these reports, as well as other information we have gatherec,
lend credence to the claims thar minority support for the Amglo incumbents in
cthese districts is overwhelming and important to their reelection in 2002.

However, none of the expercts has done a similar analysis for elections prior
To 2002.

-25.
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The first, and more Qifficult, question is whether minority
voters in a p cular distriet usually unite behind & single
candidate. W e the candidate's race is irrelevant te the

vestion of whether the individuzl is the minority communities’
czndidate of choice, most experts examine contests featuring
candidates of different races or ethnicities because it is in
those elections that the behavier of voters is most easily
ascertained. If minorities normally splinter their vote among
different candidates, they usually will not be able to control
the outcome of an election. A unified minority vote is often
referred to as “cohesive.” Courts have not found it necessary
to establish a threshold level for legally significant cohesicn.

Because of the secrecy of the ballot, whether minority
voters are cohesive and at what level cannot be determined by
election results alone and must be estimated statistically.

There are several accepted methodologies. The appropriateness of
each depends in large part upon the data that are available and
the jurisdiction's demographics. The most preferable and wost
widely-used is ecological regression, either bi-variate or multi-
variate, again depending upon the particular circumstances
presented.® By plotting the relationship between the actual
vote for a particular candidate in a precinct and the precincts's
demographics, the regression estimates the level of support, by
race or ethnicity, that the identified candidate received within
the district. Regression analysis cannot predict the behavior of
the non-voting population because results are based exclusively
upon the bghavior of actual voters. When selecting the relevant

(... continued)
assessment of the actual effect of a redistricting plan”).

B/ pespite differences between Sections 2 and 5 of the Voting Rights

Lcr, minority cohesion under Section $ is similar to that required by the
first precondition for Section 2 claims that minorities are “politically
cohesive.” Thornburg v. Gingles, 478 U.S. 30, 50-51 (1986). See also Georaia
123 §. Ct. at 2514 (*{IJt is of course true that evidence of racial .
polarization is one of many factors relevant to assessing whether a mincrity
group is able to elect a candidate of choice or to exert a significant
influence in a particular district.”).

¥ 15 most areas of social science, regression analysis deals with data

based on individuals. In the ecological regression of electiom results
analysis is based upon the data of aggregate behavior, namely election
results, The methodological assumption underlying both is the same. The
Supreme Court has ncted that regression analysis is one of the standard
methodologies identified in the literature to assess the cochesiveness of the
wminority vote. Thornbura, 478 U.S. at $2-3, n.20. Other statiscical methods
of analyzing group behavior that have been used in voting cases include
homogenous precinct or extreme case analysis, probit or logit analysis, or
ecological inference. .
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The sscond question is whether minority-prelferrsd candidates
usually prevail in the district in questicn. For endogenous
elections - in this case congressional elections - this is easy:
success 15 measured by whether the minority-prelerzed candidate
won. For exogenous elections - in this case elections other than
congressional races’ - “winners” are candidates who capture the

the vote within the voting precincts corrained in a
congressional district. For example, by totaling the
catewide contests for those precincts tha

that constitute a
congressional district, we can estimate, based upen
mance, how the electorate in that district has
urn to the proposed plan, reaggregating the
the new configuration to determine whecher the
rred candidates identified by regression analysis

1n the proposed districts. ZCongress:onal election
nfined to the vocting precinccs tha:t remein from the
Whers there has been a sign:fi1cant change in the
of a district in the proposed plan, the past
elect:ons would not be useful for pred:.cting future
the exogenous. elections, results are available for
1, or in the case of local elections, a s:gnii:cant portion of,
he voting precincts included in the new districts. As with
nchmark d-stricts, future electoral success is predicted on the
: behavicr of voters in past el tons. The focus is

Y

liable

Registration by race is the most accurate base. The next most
are estimates of racially identifiable registration figures, such as
s, Spanish-surnamed registration, followed by voting age population,

4 zhen votal population. But, the further one gets away from the actual

position of the electorate on election day, the less confidence there will
.n the estimates.

xogenous elections can include contests Zor United States Senator,
.. for wh: vorers in avery voting Precinct across the state

a.lots and resuits car be isolated Zor any = or proposed

ons also include local contests for city, county,

he jurisdiction (e.g. Houston) encompasses all or

& majcrity of the current and/or proposed congressional distrigss
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whether the past electoral performance of an incumbent indicates
probable re-electicn.

With all of this data in place, a picture emexges of how
changes in redistricting will affect the ability oI minority
voters to elect their candidates of choice by comparing past
performance of mincrity-preferred candidates in the benchmark
district with the anticipated behavior of minority veters in the
proposed district. These assessments are tempered by an
understanding of the unique circumstances that may accompany some
elections and can skew some results. The opinion of the minority
community can alsc play a significant role in judging whether a
candidate is preferred by the minority community, particularly’
when election results are ambiguous.

b. The expanded analvsis reguired by Georaiz

‘The totality of circumstances inquiry established by the
Court in Georgia has comsiderably broadened the traditional
Section S inguiry. Pirst, in prong one, the Court adds a new
category of districts that are somewhat different from “safe” or
“ability to elect” districts discussed above. The Court
describes this kind of district as “a district in which it is
likely - although perhaps not quite as likely as under the
benchmark plan - that minority voters will be able to elect
candidates of their choice.” Id. at 2511. This definition
includes districts where the ability to elect candidates of
choice is maintained, and thus is similar, if not exactly the
same, as districts that we have considered as “safe” or ability
to elect” districts in that minority voters will be able to elect
candidates of choice, albeit with more risk. By this definition,
many of the districts we have examined in our traditional
analysis fit this descriptien. )

The Court also includes in this category districts in which
minorities coalesce around certain candidates but with uneven
results, winning but also losing.?’ By this defin:tion, such

2 These districts are described as having the promise of increasing

“substantive representation” because they will create “coalitions of voters
who together will help to achieve the electoral aspirations of the minority
group.” The Court went on to note that in such districts there is a “risk
that the minority group's preferred candidate may lese,” but thar despite zhis
risk, such districts may be advantageous:

[Tlhere axre communities in which minerity citizens are able to

form coalitions with voters from other racial and ethnic groups,

having no need to be a majority within a single district in order
(contznued.. .}
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different from wi we have considered as

< o nazc

s sct districts. Nonetheless, we believe they
st a manner similaxr to the way we analyze

as ighly likely to elect mi ty voters’

c , although they ars not enzitled to the same

w istricts.

Prong 2 reguires examination of yet another category of
districts in which *minority voters may not be able to elect a
candidate of choice but can play a substantial, if not decisive,
role in the electoral process.” Georgia, 123 §. Ct. at 2512.
Although such minority “influence” districts are not furcher
explained by the Court, the addition of an unspecified number of
these districts can provide an offset for the loss of a safe
seat. Id. at 2513. Therefore, we address whether Texas has
added any districts in this category which could offset any loss
ir the “safe,” ability to elect, or ccalition districts.

The ingquiry required under prong 2 also reguires
ideration of two other factors: changes in legislative

D ons of power held by minority voters’ representatives of
choice and whether representatives elected from districts
protected by Section 5 support the proposed plan. We also
address these considerations.

rinally, prong 3 reguires examinat:ion of the “feasibility of
ing a ncn-retrogressive plan.” We have considered this
factor as part of our retrogression analysis ir =he past,.®* By
spec=fically noting this as a separate prong in the totality of
circumstances analysis, we believe the Georgia decision increases
che imporrtance of this factor. Thus, we alsc specifically
congrder this factor.

2. Bnalysis

...continued) .

zo elect candidates of their choice. Those candidaces may not
represent perfection to every minority voter, but mincrity voters
are not immune f£rom the obligation to pull, haul, and trade to
find common political ground, the virtue of whach is not to be

slightad in applying a statute meant to hasten the waning racism
in American politics.

S. Ct. at 2512 ({guoting Johnson V. De Grandy, 512 U.S. 997 1020 (1294).

Z' gee Guidance, 56 Fed. Reg. 5413. (“If a retrogressive redistricting

lar 18 submitred, che jurasdiction seeking preclearance of such a plan bears

e burden of demcnstrating that a less-retrogressive plan camnot be
easonaply drawn.”
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Our examination of the proposed plan indicates that it will
lead to an impermissible retrogression in the position of
minorities with respect to their effective exercise of the
electoral franchise. The primary focus of our analysis has been
on the safe and coalitional districts to be considered under
prong one of the Georgia decision. In the proposed plan, the
number of districts in which minority voters are a majority of
the VAP remains the same, and there is an increase of one
district where minority voters are a majority of the citizen VAP.
However, with regard to minority voters’ ability to elect the
candidate of their choice - the so-called “safe” seats -- there
is a net reduction of two seats. There is an increase in one
coalitional district, but we do not consider this increase as
effectively offsetting the loss of one safe seat and certainly
not two safe seats, as here.

With regard to majority Hispanic districts, there is an
increase of one majority VAP district, but no change in the
number of majority citizen VAP districts. However, as compared
to the benchmark plan, the net result of the proposed plan
reduces by one the number of districts in which the Hispanic
minority community can “safely” elect candidates of their choice
to office. In the benchmark plan, Hispanic voters have the
ability to elect the candidates of their choice in the following
districts: 15, 16, 20, 23, 27, 28, and 29. In the proposed plan,
Hispanic voters can no longer elect their candidate of choice in
Proposed 23, and it is no longer “highly likely” that they will
be able to elect their candidate of choice in Proposed 15. The
state offsets the loss of one district in the proposed plan by
creating a new majority Hispanic district in Proposed 25, which
appears to allow Hispanic voters the ability to elect their
candidate of choice. Moreover, while Proposed 15 is no longer a
"safe” district, it is not a total loss; it moves from the “safe”
category to the “coalitional” category. The state, however, has
not created any additional coalitional seats besides Proposed 15
to offset the net loss of one safe district.

With regard to majority black districts, there are no
majority VAP districts in either the benchmark or proposed, but
there is one majority black citizen VAP district in the proposed.
However, as compared to the benchmark plan, the net result of the
proposed plan reduces by one the number of districts in which the
black minority community can “safely” elect candidates of their
choice to office. In the benchmark plan, black voters have the
ability to elect the candidates of their choice in 18, 24, 25,
and 30, In the proposed plan, black voters can no longer elect
their candidate of choice in Proposed 24. The loss of Benchmark
24 has not been offset. There has been an enhancement of the
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tlack population in Proposed 3 when compared to Bsnchmark 25,
which mzkes it “safer;” but this enhancement has nct changed the
fundamenzzal ability of black voters to elect their candidate of
choice in benchmark 25.2/

Selow in part (a), we examine in detail the &I cts
pervinent to the first prong of the Ggo s deciglon. These
include both the Benchmark and Proposed 15, 23, 24, and 29;
Benchmark 25/Proposed 9, which are in the same area of Houston;
and the new majority Hispanic district, Proposed 25.%/

We have also carefully considered the second and third
prongs of the Georcia decision. In part (b) below, we address the
actors making up the second prong of the Georgia totality of
circumsctances analysis. We first consider the proposed plan’s
impact on influence districts. Our review shows that there has
been a net reduction of twe influence districts in the proposed
plan. We view Benchmark 9 and 10 as influence dis=ricts, which

have been eliminated in the proposed plan, and no new influence
districts are created. We next congider the view of minority
lawmakers, and then the gain or loss of seniority and power in
Congress of legislators who are representatives of choice for

We note here - and as is evident in our detailed discussion of the
al districts below -- that the districts chat were most difficult to
analyze and categorize were Benchmark 25 and Proposed 15. As discussed, our
final conclusion, after very careful analysis of all pertinent factors, is
that Benchmark 25 is a safe district and Proposed 15 is a coalitional
district. When categorized in this way, we find the retrogression described
apove. However, there is a similarity in one aspect of the election results
analyzed in Benchmark 25 and Proposed 15 - in both districts the minority
vorers’ candidate of choice in statewide elections is rveceiving a similar
margin of victory. This factor would argue that both districts should be
categorized the same - either as safe districts or as ceoalitional.

1ngdl

Viewed in this manner, the proposed plan nonetheless would still be
recrogressive under prong one of the Georaia decision. If both Benchmark 25
and Proposed 15 are viewed as safe districts, there would be a reduction of
safe black districts from four (18, 30, 24, and 25) to three {18, 30 and 9).
The number of Hispanic safe districts would remain the same (creation of
proposed 25 would offset the loss of Benchmark 23)}. There would be no loss or
gain of coalitional districts for either group. If both districts are viewed
as coalitional, there would be a net logss of a safe Hispanic seat (loss of
Senchmark 23 and 15, offset only by Proposed 25) and the addition of only one
coalitional district ( Proposed 15). For blacks there would be no net loss of
safe black seats (1B, 30 and 2¢ under the benchmark as opposed to 18, 30 and 9
under the proposed plani; but there would be a loss of a coalitional seat
{Benchmark 25 would not be replaced).

2/ our review of the evidence presented by the state with respect to
other “safe” districts leads us to believe that distxicts 16, 18, 20, 27, 28
and 30 elect candidates of choice in both the bencamark and propesed plans.
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minority voters. Im sum, it appears each of the prong 2 factors
weighs against the proposed plan and supports the conclusion thaz
the proposed plan is retrogressive.

Finally in part (c), we examine prong 3 of the totality of
circumstances analysis -- the feasibility of non-retrogressive
alternative plans. This factor alsc supports a conclusion that
the plan is retrogressive.

a. The First Prona: Safe and coalitional districts

Benchmark 24/Proposed 24: Benchmark 24 in the Dallas-Fort
Worth metropolitan area is a “safe” minority ability district.
The combined black and Hispanic VAP is 54.6 percent; combined
black and Hispanic citizen VAP is 46.3 percent. Proposed 24 is
fractured into six districts, none of which provide minority
voters with the ability to elect their candidate of choice.
Proposed 26 has the highest minority population of these six
districts, with black and Hispanic VAP of 27.4 percent and black
and Hispanic citizen VAP of 23.5 percent.

We begin with the Balderas litigation, which created the
benchmark plan. In examining Rep. Frost's district, as it
existed in 2000, the court determined it was not one of the eight
required to be protected under the Voting Rights Act. However,
the court did determine that Rep. Frost was the dean of the Texas
delegation and, given the powerful positions he held in
Washington, believed it was important to provide him with a
district in which he could reasonably get re-elected. Therefore,
the court altered the 1996 plan, increased both the black and
Hispanic voting populations in the district, and tock out Anglo
population that tended to vote Republican.

The state claims that no minority group is large enough to
control the Democratic primary in Benchmark 24. Exh. D at 8.
However, the state concedes in its submission that “a district
with a Black plurality and a Democratic Party majority will
typically be winnable for a serious Black candidate.” Ibid.
(citing Dr. John Alford). The status of Benchmark 24 rests,
then, on whether blacks constitute at least a plurality of the
electorate in the Democratic primary.

Evidence from all sources indicates that blacks currently
constitute a majority of the electorate in the Democratic primary
in Benchmark 24. Black voters generally vote cochesively and
therefore, can elect the candidate of their choice in the
primary. Angleo crossover voting allows black candidates of
choice to win consistently in the general election. All experts,
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cleaxly in control of election outcomes., Black voters are
cohesive in each election.

We also analyzed primary elections from earlier years such
as the 1996 Democratic primary and runoff for Texas House of
Representatives District 90, and the 1998 Democratic primary for
Texas Attorney General. Where black voters are cchesive, they
control the primary.?” In general, we find that black voters are
cohesive in the primary, and they can control the election
results. In endogenous general elections between 1992 and 2002,
our regression analysis showed that virtually all minorities who
cast ballots in those elections voted for Rep. Frost. Likewise,
in exogenous general elections, the estimate of minority support
for minority-preferred candidates within Benchmark 24 is 100
percent.

In addition to the election data, all other available
evidence indicates that Rep. Frost is the minority communities'
candidate of choice in Benchmark 24. Minority leaders state that
he is their preferred candidate and that, if some day he were to
fall into disfavor, blacks have the power to elect someone else.
The “scorecards” of minority groups give him exceptionally high
marks, providing scme indication of his responsiveness to
minority concerns. Two influential Republican legislators, Rep.
Phil King (A), a member of both the House redistricting committee
and the conference committee, and Sem. Bill Ratliff (A), recall
concerns expressed during the redistricting process for the
preservation of the ability that Benchmark 24 provided to
minority voters to elect a candidate of choice.

Both the final house and senate-passed plans were non-
retrogressive alternatives.2/

2/ The 1998 Democratic primary for attorney general was between Kelly
(A}, Mattox {A}, and Overstreet (B). The black candidate did not enjoy the
overwhelming support of the black community, failing te win a majority of the
black vote in neighboring majority-minority District 30. The 1996 Democratic
primary in District 20 was between Brocks (B), Burmam {(A), Deleon (H},
Hernandez (H), Hernandez (H), Ramirez (H), and Zapata (H).

2/ The plans passed by the house and senate and sent to the conference
committee restored black voting age population to benchmark levels; the final
plan lowered black population to the level criticized in earliexr plans:

Benchmark (24 (1151C) 21.4%
Plan 1268C (House passed plan): 21.9%
Plan 1362C {Senate passed plan): 21.7%
Plan 1180C (early House Comm. plan): 10.4%
Proposed 24 {(1374C): 5.3%
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factors of no single minority community being capable of
dominating the Democratic primary and the lack of cohesiveness of
black and Hispanic voters in the primary continue to exist in
Benchmark 25. As a result, black and Hispanic candidates of
choice cannot win.

The state's evidence does not support this claim. To the
contrary, its regressions show that during the 2002 Democratic
primary, black voters accounted for 58 percent of those who voted
and 67 percent of the runoff electorate.? Thus, black voters in
Benchmark 25 are already able to control the primary, largely
because the Anglo and Asian voters are overwhelmingly Republican.
During that 2002 Democratic primary election, Anglos accounted
for 42 percent of the voters, From 1996-2002, black voters
comprised a majority of the Democratic primary with a mean of 55
percent. Dr. Gaddie found that in the 2002 Democratic primary
for the congressional seat, black voters accounted for a majority
of voters. Hispanic voters, morsover, constitute no more than
five percent of the Democratic primary or runoff, rendering any
alleged split between black and Hispanic voters irrelevant.

Moreover, in most instances, the black majority electorate
exhibits a high level of cohesiveness. Dr. Gaddie states that
black voters are gensrally cohesive. Gaddie dep. at 35. The
state’s regressions also demonstrate that black voters are
cohesive in their voting patterns. It appears that black voters
often vote together at a rate that is nearly 100 percent. The
anecdotal information that we received from both black and Anglo
contacts supports the claim that black voters are highly cohesive
in their voting patterns in Benchmark 25.

We analyzed nine statewide primary and general election
contests in 2002 in which we reviewed the results for precincts
in Benchmark 25/Proposed 9. Our analysis determined that black
voters are “often very cohesive” in Benchmark 25 and can elect
most candidates of choice. Minority veoters are able to impact
election outcomes despite racial polarization.

While agreeing that black voters are cohesive, the state
appropriately notes that black voters did not elect their
candidate of choice in the 2002 Democratic Primary. Thus, the
state questions whether black voters can elect their candidate of
choice in Benchmark 25.

2 The state's regressions show that in the 2002 Democratic Primary race
between Bell and Robinson, Anglos accounted for 42% of the voters and black
voters were 58% of the electorate.
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vote Republican and not in the Democratic primary.i¥ While this
could make a difference of a few percentage points, it would not
change the result. The outcome is roughly the same.

There was a run-off in 2002 between Bell and Robinson.
Inexplicably, the state does not run this regression. Black
voters provided Bell with 31 percent of the vote and Robinson
with 69 percent of the vote.¥/

The anecdotal information that we obtained as part our
investigation provides some context. The most significant
backdrop to the election was a feud between Robinson, who like
Bell was an at-large member of the Houston City Council, and
Houston Mayor Lee Brown (B). A consequence of this dispute was
that Mayor Brown and several other black elected officials
supported and campaigned for Bell over Robinson. This resulted
in what most persons familiar with politics in the Houston area
called an uncharacteristic split in the black community. Bell
obtained the support of the mayor, a black state senator, a black
state representative, and a black county commissioner. He used
this support to win enough of the black vote to carry the
election. State Senator John Lindsay (W) said that it has been
his electoral experience that black voters in the Houston area
are at least 95 percent cohesive. State Senators Tommy Williams
(W) and Kyle Janek (W), also of the general Houston area and both
of whom support the redistricting in the legislature, confirmed
that black voters are typically very cchesive.

Also noteworthy in Proposed 25's electoral history is Rep.
Kent Bentsen (W), who represented the benchmark district prior to
Rep. Bell. He received overwhelming black support when he ran as
shown in the results of the 1998 congressional race. This same
evidence of black support is evident in the 2002 senatorial
Democratic primary, where Bentsen had higher black suppert than
Ron Kirk (B), the popular former Dallas Mayor. Bentsen'’s support

EEY

According to the Chair of the Vietnamese Advisory Committee of
Harris County, Michael Nguyen, while Asian voters do not tend to have strong
political party preferences, most vote Republican. They overwhelmingly
support white candidates over Hispanic or African American candidates. Thus,
it seems appropriate to discount the Other/Asian populations from regressions
done on Democratic primaries, as Dr. Lichtman did.

2/ More than likely our estimate of more than 75 percent support Zor
Robinson is inflated because if Robinson did receive that level of supperz, he
should have received a bigger share of the actual votes. It is likely that
the black voters were more split than the regression data suggests and black
support for him may be less than indicated.
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With the black CVAP increasing 20.8 percent in Proposed 9,
it would appear that it is a more effective distric:z. According
to the state’s expert report, Proposed 9 will be controlled by
African American voters, and will elect their candidate of
choice. Expert Report of Ronald Keith Gaddie (Nov. 21, 2003) at
13. His figures show that when the Democratic primary in 2002
was rerun using the demographics for Proposed 9, black voters
made up 97 percent of the turnout. Dr. Gaddie admits that the
state’s reaggresgated results show the same black-preferred
candidates win in Benchmark 25 and Proposed 9, with one exception
from 1998. He cites the increase in black voter turnout as the
reason that Proposed 9 will be a “certain” performer for black
voters’ candidates of choice. When asked what would happen if we
disregarded voter turnout, Dr. Gaddie told the Department that
the turnout factor cannot be disregarded. He explained his
results are predicated on turnout.

Our analysis also concluded that proposed 9 is a stronger
district. Whereas Benchmark 25 is a Democratic district with
minority cohesion and sufficient white support to elect minority-
preferred candidates, Proposed 9 would be a very safe, majority
minority district where minority-preferred candidates of choice
are likely to win by very wide margins. In the configuration of
precincts comprising Proposed 9, the minority-preferred Democrats
all win, and, usually, by a very wide margin, up tc 15 points.
There is no doubt that the proposed district is a very safe
majority minority district.

We also determined that Proposed 9 is comprised of a black
population that appears to turn out at higher rates than the
black population in Benchmark 25. In Proposed 9, there are no
homogeneous white precincts, and the white voters appear to
turnout at a lower rate than do white voters in Benchmark 25 and
at a lower rate than black voters in Proposed 9. The consequence
of this is that black voters clearly are in control.

In sum, Benchmark 25 is a district where minority voters
have an ability tc elect; it is simply weaker than the very safe
pProposed 9. The difference is one of degree of ability to elect
rather than of kind or character. In fact, it appears that
Proposed 9 is much stronger than it needs to be to provide
minority voters with the ability to elect.

Benchmark 23/Propeosed 23: Hispanic voters in Benchmark 23,
located in 25 counties mostly located aleng the border from El
Paso to Webb County and including a portiom of San Antonio, will
lose ‘the ability to elect their candidates of choice in the
proposed plan. The Hispanic citizen VAP decreases from 57.4
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We found that in almost every election in 2002, black voters
are cohesive with Hispanic voters, and Anglo vorters provided
enough crossover voting to elect the Hispanic candidate of choice
in the general election; the exception being the congressional
contest. Similarly, the state analyzed 15 statewide races for
2002 in their regressions under both the benchmark and proposed
districts. Under Benchmark 23, candidates who are Hispanic
voters’ candidates of choice win 13 of 15 races. Gaddie Dep. at
128-129. The state’s expert admits that Hispanic voters can
elect their candidate of choice in Benchmark 23. Gaddie dep. at
129-131. Likewise, our analysis along with that of Dr. Lichtman
and Dr. Engstrom all conclude that Benchmark 23 provides Hispanic
voters the ability to elect their candidates of choice.

We discussed Benchmark 23 with Dr. Gaddie, who repeated his
previous statements that Hispanic voters can elect a candidate of
choice in the district. He says that, with the exception of the
congressional race, the results in 2002 show the district really
does perform for Hispanic voters. He believes, however, that
Benchmark 23 is a weaker performer than the Proposed 25.

Dr. Lichtman asserts that only Rep, Bonilla's incumbency is
allowing him to win in Benchmark 23 and even that will not be
able to keep him in the seat in 2004. He points to the trend
showing that an increasing number of Hispanics are registering to
vote and more Hispanic registrants are going to the polls and
voting. On average there Has been an increase in Spanish-surname
registrants of one percent per year in the district, which, in
his vi?w, means that Rep. Bonilla will be even more vulnerable in
2004 .28

The state has provided updated Spanish-surname registration
informaticn for this year. This confirms that as of the end of
Septembexr 2003, Spanish-surname registration increased from 55.3
percent to 56.2 percent in the district.X’

/(.. .continued)

3% Qur review of election behavior in Benchmark 23 alsc shows a

continuing rise im Hispanic voter turnout. In the 1998 general election,
Hispanic voter turnout ranged between 33.7 and 36.3% in the races we reviewed.

2/ There alsc is an increase in Spanish-surname registered voters in
the precincts comprised by Proposed 23 from 44.0 to 44.6%. The increase is
not as high as in Benchmark 23 because a large portion of Webb County has been
split out of it.
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otherwise elect their candidates of choice in the proposed
district. Dr. Gaddie finds that under Proposed 23, candidates
who are Hispanic voters’ candidates of choice win zero of 15
races. Dr. Gaddie conceded at deposition that Hispanic voters
will not be able to elect their candidate of chcice in Proposed
23. Gaddie dep. at 129-131.

Rep. King has stated that because he believes Rep. Bonilla
to be the Hispanic voters’ choice, then Hispanics will be able to
elect their candidate of choice in Proposed 23. In May, 2003,
Dr. John Alford, in a memorandum and testimony before the Texas
House, indicated that what the House was doing with a plan then
under consideration and which did scomething similar to what the
proposed plan does to south Texas, was "moving a Hispanic
incumbent, who can presumably win in a non-Hispanic district, to
allow a new Hispanic representative to be elected . . . . The
focus in other words, is on the ethnicity of the Representative,
not the ethnicity of the voters and their ability to elect
candidates of choice - the test under the Voting Rights Act.”
Memorandum from John Alford to Senator Barrientos, (May 8, 2003)
at 6-7.

LULAC notes that even if Rep. Bonilla could be considered
the candidate of choice, he is likely to lose the Republican
primary. Few Hispanic voters vote in the Republican primary and
without the perception that the candidate in Proposed 23 needs to
be Hispanic, Anglo candidates will feel comforteble in opposing
Rep. Bomilla. LULAC alsc pointed to a popular Hispanic incumbent
on the Texas Supreme Court, Xavier Rodriguez, who would have lost
to an Anglo in the precincts comprising Proposed 23 despite the
support of all of the elected Republican officials in the state.
LULAC and Anglo leaders agree that once Rep. Bonilla retires or
leaves, the Republican candidate will be an Angle.

Our regressions show very few Hispanic voters casting
ballots in the Republican primary. While it is possible that the
power of incumbency may allow Bonilla to win, it seems relatively
certain :that polarized voting would prevent another Hispanic
Republican from winning in the Republican primary in Proposed 23.

We have also considered whether Benchmark 23 should be
classified as a coalitional district based on some close general
election results in minority versus Anglo races in 2002.
Election results for the precincts located in Benchmark 23 show
that Kirk (B) (D) won with 53.2 percent of the vote, Sanchez
(H) (D) won with 54.3 percent, Yanez (H) (D) won with 55.5 percent,
and Mirabal (H) (D) weon with 56.8 percent. These numbers are
similar to the numbers in Proposed 15, thus leading to a
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z district under the benchmark plan, where Hispanic voters
“highly likely” to elect their cand:date of choice, to a
i-zd . seat where Hispanic voters are “likely, although
naps not guite as likely,” to elect their candidate of choice.
district runs over 300 miles to central Texas. In
the Hispanic citizen VAP drops from 59.3 percent to
under the proposed plan and the SSRV level drops
cent to 56.7 percent. When combined with the high
ially pelarized voring occurrang in the district,
i ‘n Hisg voters being less
ice even though the district
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The Balderas court identified the 1996 district as one in
which Hispanic voters had the ability to elect candidates of
choice and drew what is now Benchmark 15 to preserve that
ability. The state agrees with this assessment. Likewise, every
expert who has reviewed Benchmark 15 agrees that Hispanic voters
are electing their candidates of cheice.

Proposed 15 is a dramatic change in the district's
character. Forty percent of its former population is moved out
of the district, and the district no longer appears centered in
the valley. The population moved into Proposed 15 is from five
predominantly Anglo counties to the north in central Texas -
Bastrop, Lavaca, Fayette, Colorado, and De Witt. These counties
consist largely of Anglos who turn out to vote at higher rates
than the rest of the population of the proposed district. The
state’s analysis shows that turnout in these counties ranges from
50.5 percent to 56 percent for the 2002 election. Moreover, high
turnout Hispanic portions of Benchmark 15 have been selectively
gerrymandered out of the district by splitting the City of
McAllen and taking portions of Hidalgo County, with odd
configurations that pick up higher turnout Hispanic areas. These
precincts are placed in Proposed 25.

Some lower turnout Hispanic areas also appear to be
deliberately gerrymandered into Proposed 15. For example, the
plan uses an elongated finger to add the Town of Indio to
Proposed 15. Indio is an unincorporated town with a substantial
Hispanic population, which according to elected officials from
the Valley, is extremely poor and has very low voter turnout.
proposed 15 includes the City of Harlingen, which has a much
lower Hispanic population. Several sources describe Harlingen as
“the Anchor of Anglo wealth and power” in Cameron County and in
the Valley. - Alternative plans are available where the decreases
in Hispanic citizen VAP and SSR in proposed 15 are unnecessary.
For example, neither the final house or senate plans caused this
type of a decrease.

These changes will exacerbate the difference in turnout
rates between Hispanic and Anglo voters in the new district in
the general election., Accerding to the state’s regressions in
the 2002 general election, Hispanic voters comprised between 52.5
percent to 56.8 percent of the actual voters in Benchmark 15 for
the statewide elections (Hincjosa had no opposition in the
election). Hispanic voters composition of the electorate drops
to between 37.5 percent to 39.1 percent for these same elections
in the Proposed 15.
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The experts’ regressions also show sign
voting in the statewide elections in Anglo versus Hispanic races.

Ir. Proposed 15, the state’s regressions AS’;ma that between 75
percent and 79 percent of Angio votexrs support che Anglo
candidate. oOur analysis showed similar levels cf polarization.

~here is just
idates of
able to elect
ions between

the state’s expert concludes that
crossover vote to elect Hisparnic ¢
Gaddie notes that Hispanic voters
cheice in five of six general el
Anglo candidates in Proposed 15.='

o

During his deposition, Dr. Gaddie acknowlsdged that Proposed
"~uld be characrerized as a district that has “changed” from
which Hispanics have unilateral contrsl in the general
(sic) tc one in which they have to count on cecalitions
in order to have their candidate of chcice elected.”
dep. at 47 Dr. Gaddie also acknow.edged that the
entage of the Higpanic electorate in D*cmcs ed 15 drops by
than ten percentage poincs; conseguently, he asserts,
anic voters now constituce less than 50 percent of the
sons actually voting in Proposed 15

After analyzing 15 races, including scatewide races, in
nchmark 15 as well as Proposed 15, we have concluded that
S:spanic candidates of choice probably would have been elected in
mcst races for both districts. However, givern the drop in
spanic voters, margins are much lower and electing Hispanic
andidates of choice is less likely in Propesed The levels

rac‘al polarization, coupled with the differences in
-.cipation rates between Hispanic and Anglc voters in the
opesed district, shift the balance .more than the simple
uction in Hispanic registration would indicate. As a result
the changes, Hispanic voters will no longer have the advantage
bsing the majority of the actual voter turnout, and are likely
o be only 40 percent or less ¢ the turn out. As additonal

I the changed eleccoral dvnamics of the diostricert,
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£ Gaddie rep. at 8.
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Hidalgo County Republican Chairman Hollis Rutledge has stated
that the GOP has a “fighting chance” of winning Proposed 15.

This concern regarding the change in the character of
Proposed 15 is noted both by Dr. Lichtman and Dr. Polinard,
LULAC’'s expert. Dr. Polinard concludes that Proposed 15 does not
operate as a secure district for Hispanic voters. Deposition of
Dr. Polinard at 119-20.

The state has highlighted the position of MALDEF and its
expert, Dr. Engstrom, who maintain that Proposed 15 remains a
safe seat. In her meeting with us, Nina Perales stated that
MALDEF believes that the district provides an opportunity for
Hispanic voters to elect the candidate of their choice. MALDEF's
expert also finds that Proposed 15 elects Hispanic candidates of
choice in seven out of the seven races he reviews, and at his
deposition, he says the district allows Hispanic voters an
ability to elect candidates of cheice. In a subsequent telephone
call, Perales said that she stood by everything she told us, but
she said she wanted to make sure that we knew that MALDEF was not
weighing in on whether Proposed 15 was a safe district, only that
it appeared to be a district where Hispanic voters had an egual
ocpportunity to elect candidates of cheice.

. The shift in the composition of the electorate in Proposed
15 also has an effect on the district’s political index. The
state’s submission shows that Proposed 15 has a Republican Index
of 44.2 in 2002 and 49.8 in 2000. By comparison, Benchmark 15°'s
Republican Index is 38.3 in 2002 and 46.0 in 2000.

The loss of significant numbers of Hispanic registered
voters in what have been relatively high Hispanic turnout areas
in Benchmark 15 raises issues similar to those that led to our
decision to interpose an objection to District 38 in the proposed
redistricting plan for the Texas House in 2001. There, we found
that a decrease in the SSRV. from 70.8 to 60.7 percent, where much
of the reduction was in areas of high Hispanic turnout, violated
Section 5 standards. Past election history in this area had
shown that the same configuration had been used in the previous
decade and Anglo candidates continuously defeated Hispanic
candidates because of the low Hispanic turnout. District 38
represented by Jim Solis, is part of Proposed 15. What happens
to District 15 here is similar to what led to our objection tc
House District 38. High performing Hispanic areas are removed
from the benchmark district, and even though the proposed
district remains significantly above 50% Hispanic CVAP, the
ability of Hispanic voters to elect their candidate of choice is
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puc in cu lon
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in lower numbers.

zurnout an party pref erances be*weeq Eispanic and

Anglo vote :ic voters are less likely to contxol the

general elect;on in Proposed 15. The discrict decreases from
safe to coalicional.

¥

As discussed above with respect to District 23, we have
considered the view that Propcsed 15 should be considered a safe
district because the exogencus statewide slections show a margin
cf victory that is the same or slightly higher than those in
Senchmark 23.% Our concerns about the changes in the district's
composition, polarized voting, and turnout differentials have
caused us to reject this view.

Proposed 15 has geographic tension where the voters from the
nerth wi be pitted against chose in the Valley. While Anglo
voters in the north may be willing to cross over to vote for
Hispanic candidates in statewide elections, we have our concerns
that this will happen in the context of this district. The
vorLers ax n a different recion with different irterests.
vorers w: want a congressman from their area, not from an area
300 miles away. Of course, the small number of Anglo voters in
:dalgo also may feel the same way and be more likely to
crossover to elect a candidate from their area.

¥

There is a large turnout d:rfferential between those voters
1 the norch and chose in the Vailey. Sixty percent of benchmark
remains in Proposed 15, andé these Hispanic voters turned out
a rate of only 34.5 percent in 2002. Newly added Hispanic and
g"o voters in Cameron County appear to have a lirctle higher
urnout at 38 percent. The predominantly Anglo counties turn out

RN
1o

4 ag we have indicated in previous memoranda on this subject, we

believe that the level of part1c1pat1on within an e‘ectcrabe is a mandatory
component of any analysis of that electorate's voting behavior. In additien,
in the pending litigation involving this plan, there is evidence concerning
c~he causes of the depressed turnout the Valley. Experts have testified and
supmitted reports regarding the sig cant econcmic and educational

nces between Anglos and Hisp s, and a two-hundred vear histoxy of
d:scrimination against Hispanics in as and its negative impact on the
2biliry of Hispanics to participare ctively in the electoral process.

i/ We have also considered whether onpcsed 15 should be considered a
safe district because the margin of victory in the 2002 general election

in District 25 are similar cz in Proposed 15. As noted above, we
consider District 28 co be a safe dis
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at a rate of about 52 percent. Overall, Hispanic voters' turnout
rate ranged from 37 to 39 percent of the electorate in the
Proposed 15. While it is possible that turnout rates in Hidalgo
could dramatically increase, nothing in past election behavior
would suggest a dramatic jump up.

The Hispanic voters in this district must depend on Anglo
crossover voting with the low Hispanic turnout. Our analysis of
Proposed 15 has revealed that the rate of general election Anglo
crossover voting would be higher in the northern counties than in
the Valley. A number of these predominantly Anglo counties do
not appear to have any Hispanic elected officials even though
Hispanic population in the counties ranges from 19 to 27
percent®’, Similarly, Anglo voters may be less likely to vote
for a Hispanic congressman in an open seat where geographic
proximity of the candidate matters. Traditional Anglo Democratic
voters in the north also could be more likely to vote for the
“northern candidate”, and this is critical where the Republican
and Democratic indices have split 50/50 in presidential election
years. Even so, the number of actual voters (Hispanic and Anglo}
ig greater in the Valley than in these northern areas, which is
why we believe the Hispanic candidate from the Valley will be
more likely to be elected. Therefore, in Proposed 15 it appears
“likely”, although not “highly likely,” that the Hispanic voters’
candidate of checice will be elected in Proposed 15.

Proposed 25: Proposed 25, a newly created, 320 mile long,
district that goes from Austin to the Mexican border, is probably
a safe district in which it is “highly likely” that Hispanics
will be able to elect a candidate of their choice. Proposed 2S5
has a Hispanic citizen VAP of 64.6 percent, and 8SR of 55.6
percent. There are two population centers in the district - the
Austin area and Hidalgo County in the Valley. Proposed 25's
political performance index is highly Democratic, meaning that
the Democratic primary will control who is elected in the
district.

In its submission, the state notes that in no other
¢ngressional district in Texas that has had a Spanish-surname
registration rate as high, have minorities failed to elect their
candidate of choice. As further support, the state includes
regressions that show that in the 2002 statewide Democratic
primaries and statewide general election, Hispanic candidates of
choice prevailed in five of six primaries, and all fifteen

#/ p review of county officials in Bastrop, Fayette, De Witt, and
Colorade counties showed no Hispanic elected officials. In Lavaca County,
there is one Higpanic constable and one Hispanic official in a JP district.
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sneral elections.i’ Moreover, the state's regressions show thac
ezween 70 and 75 percent of the voters in the primary elections
»e Hispanic.

jo e}

m

Whether the statistical evidence means anything is unclear.
anecdotal informstion suggests that traditional statistical
mechods will have difficulty taking into account the geographic
tension that will arise when Austin is pitted against the Valley.
The overriding influence in the election may be that voters want
& representative from their area and not one based 300 miles
away. The geographic tension could sublimate racial
preferences. .

There is a scenario in which an Hispanic candidate of choice
will not win in the Democratic primary. The proposed district's
geographic configuration may be such that either 1) Hispanic
voters from the Valley and Austin areas end up pitted against
each other, splitting their votes for multiple Hispanic
candidates in the Democratic Primary and allowing Anglo voters to
decide the primary winner; or 2) a well-financed Anglo candidate
will overwhelm a severely underfunded Hispanic candidate to win
the Democratic primary.

The reality of the situation hers may be the second

cenario. Lloyd Doggett, the incumbent in Benchmark 10 from
rustin, has announced he is running in Proposed 25. Kino Flores,
a representative from the Valley, had also announced he was geing
to run in this district. On December 3, Flores announced that he
decided not to run in Proposed 25 because he could not raise
sufficient funds to compete in the five media markets that cover
cthe district.

(el

Even though Proposed 25 is an open seat, it is difficult to
conceive of a scenario where Rep. Doggett ({with $2.5 million
allegedly in his reelection account) would not defeat an
iispanic-preferred candidate in the valley. Rep. Doggett
currently attracts a sizeable Hispanic vote from the Austin area
as well as virtually all of the non-Higpanic vote in the Austin
portion of the proposesd district.

11

i/ The
was for the o
almost evenly sp

ly primary race in which the Eispanic candidate of choice lost
ce of Railroad Commissioner, in which the Hispanic vote was
it among two candidates {race unknown), 53% to 46% .

#/ pr. Li
is a good possib
ability to elect

ntman and Dr. Polindrd make this argument and believe there
v that in Proposed 25, Hlspanic voters will not have the
eir candidate of choice.

ch
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It is alsc possible that a well-known Hispanic incumbent can
and will run in that area and gain the support of the majority
Hispanic voting population in the Democratic primary. For
example, State Senator Barrientos, also from Austin, has not said
whether he will run in the new congressional district.

Ultimately, our goal is to determine whether the seat itself
presents an ability for Hispanic voters to elect their candidate
of choice. Rep. Doggett is an incumbent, even though he is the
current representative for only 38 percent of the district.%® If
Doggett were to choose not to run tomorrow for whatever reason,
this race likely would be considered wide open, and a Hispanic
candidate like Senator Barrientos would be favored to win.

Even though the most likely scenario is that Rep. Doggett,
the Anglo candidate, will win, we think that presents a unique
circumstance. We do not have sufficient evidence to show that
Hispanic candidates do not have adequate funds to run for
proposed 25. Recent electoral history shows that there are
Hispanic candidates that can raise significant sums of money .4/

The initial scenario raised above, that voters in the
northern parts {(the Austin area) of Proposed 25 will have higher
turnout than the Hispanic voters in the Valley, seems unlikely.
We conducted regression analyses to determine whether in
Democratic primaries the voters in the urban area of Travis
County included in Propcsed 25 would submerge the voting
preferences of voters in Hidalgo County, which is about 75

45/ Of course, the possibility exists that Lloyd Doggett could be the
Hispanic candidate of choice in the Proposed 25 primary election if he runs.
State Senator Hinojosa has admitted as much. Moreover, as set forth in our
discussion of Benchmark 10, both MALDEF and LULAC view Rep. Doggett as the
Hispanic candidate of choice in that district. LULAC states in its comment
letter that Rep. Doggett has been “extremely responsive to the interests and
concerns of minority voters.” Indeed, Hispanic organization and NAACP “report
cards” give him high marks for his votes on issues important to their
constituencies. On the other hand, we have heard anecdotal testimony that
while Doggett is the candidate of choice in Austin, he likely would not be the
candidate of choice 300 miles away in Hidalgo County.

i/ For example, in the 2000 election for Congressional District 5
Hispanic Democrat Regina Montoya Coggins was able to raise enough money to
almost equal the amount spent by incumbent Pete Sessions (Montoya - $1.64
million; Sessions - $1.83 million). Similarly, incumbent Henpry Bonilla in
2000 and 2002 was able to raise millions in outspending his opponents by an
almost 3 to 1 margim. In his race against Henry Cuellar in 2002, Rep. Bonilla
spent over $2.4 million to defeat Cuellar, who spent the not so paltry amount
of $875,000. Even running unopposed in 2002, incumbent Hispanic Congressmen
Reyes in District 16 and Gonzalez from District 20 were able to raise enough
money to spend, respectively, $413,000 and §633,000.
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Senchmark 23 not only is not a certain performer, but it
currently does not elect the Hispanic candidate of choice.
Gaddie dep. at 113-14. But, it appears Proposed 25 1s no more
safe than Benchmark 23, because it is likely Doggett, the Anglo
incumbent, will win Proposed 25. As the anecdotal evidence has
pointed out, Doggett is the Hispanic candidate of choice in
BRustin, but there is a gcod chance he would not be in the Valley.
If both seats were open, they both appear to be highly likely to
elect the Hispanic voters’ candidate of choice. Proposed 25 is
an offset for Benchmark 23, but there is no corresponding offset
for the loss of the safe seat in Benchmark 15.

Benchmark 29/Proposed 29: Benchmark 29, in the City of
Houston, is a safe Hispanic district and will remain so under the
proposed plan. The Hispanic citizen VAP increases under the
proposed plan from 42.8 percent to 46.7 percent while the SSR
increases from 39.8 percent to 45.9 percent. The black and
Hispanic citizen VAP decreases from 63 percent to 60.3 percent. -
Under the benchmark plan, Hispanic voters control the electoral
outcomes of the district's races, and elect their candidates of

choice. The proposed plan does not enhance this already existing
ability.

The state’s claim that Benchmark 29 does not perform for
Hispanic voters as it is currently configured is in direct
cpposition to its own regression figures, statements of a plan
sponsor, and expert reports. According to Dr. John Alford,
another one of the state’s experts, Benchmark 29 is already one
of the seven Hispanic districts under the benchmark plan.

State’s submission, Exhibit 7, Report of Dr. John Alford at 3.
State Rep. Phil King (&), who sponsored the redistricting bill in
the Texas House and led the House team in conference committee,
said during his deposition that Benchmark 29 is already a
majority minority district. King dep. at 16, 97. Dr. Gaddie said
that Benchmark 29 performs for Hispanic voters and is thereby
protected under the Voting Rights Act. Gaddie dep. at 17.

With regard to Benchmark 29, the state claims that 1) no one
minority community would be capable of dominating the Democratic
primary; and 2) Anglo candidates take advantage of polarized
voting patterns to defeat a minority candidate of choice in the

Democratic primary. These claims are refuted by the election
data.

In Benchmark 29, Hispanic voters comprised 76 percent of the
voters in the 2002 Democratic primary for the United States
Senate race, and 88 percent of the voters for the governor's
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is a Hispanic-controlled district, and will remain so under the
new plan. The new plan will maintain, but not enkance, this safe
Hispanic district.

b. The Second Prong: Equal opportunity to participate

i.. Influence districts

Benchmark 10: The state’s submission does not acknowledge
Benchmark 10 as a district - either a safe, coalitional or
influence district - which should play any role in the
determination of minority voting stremgth. Dr. Gaddie indicates
that the state does not view this district as falling within any
of the categories set forth by the Supreme Court in Georgiz as
deserving of Section 5 protection.

According to Dr. Gaddie, Benchmark 10 is a Democratic
district in which the overwhelming Anglo voting participation in
both the Democratic primary and the general election dominates
any substantial effect minority voting power might have on
elections. The statistical analyses submitted by the state seems
to bear this out, indicating that Anglo participation in the
Democratic primary is around 70 percent since 1996 and that Anglo
participation in the general elections since 1996 has been
between 85 and 92 percent.

Our analysis of Benchmark 10 indicates that the state’s
submission presented an accurate picture of the voting patterns
in the district. It is clear that the winners in the general
election contests in the district are Democratic and that the
majority of the support for these candidates is from white
voters. Because minority voters in Benchmark 10 are
predominantly Democrats and vote Democratic in general elections,

minority-preferred candidates are being elected in general
elections.

To get a better picture of minority voting strength in
Benchmark 10, we analyzed several Democratic primary elections
between 1996 and 2002. Comparing primarily Hispanic voter
registration numbers against all other voters, we found that,
while Hispanic voters provide overwhelming support to Hispanic
candidates, they cannot control the primary. Hispanics in
general did not vote for black candidates and a combined minority
population in the district could not elect a candidate of choice
against an Anglo candidate. In sum, Hispanic-preferred
candidates won only when they were the preferred candidates of
non-Hispanics, most of whom were white. Thus, although Benchmark
10 is a strong Democratic district, minority voters appeared to
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performance numbers for Benchmark 10 are and have been very high.
This is one of the factors viewed as important by the Ashcrofc
Court in determining the influence of minority groups in a
district.

In sum, although the minority populaticon in Benchmark 10
does not appear able to alone elect candidates of choice or to
control the primary elections, their substantial population
numbers, coupled with the ability to form coalitions with other
groups in the district, render them an influence in the district.
Under the Georgia rubric, we would label this district as an
influence district, albeit a weak one. As indicated above, the
proposed plan effectively dismantles Benchmark 10 from a minority
population and Democratic performance point of view, thus
removing any minority influence Benchmark 10 possessed.

Benchmark 9: Benchmark District 9 appears to be a weak
influence district. While it has been the contention of both the
expert for the Congressional Democratic Interveners and numerous
elected officials from federal to local levels that Benchmark 9
is a district in which African American voters exert a
considerable amount of influence, the electoral analyses show
only minimal support for this conclusion.

Although the state’'s submission is largely silent on
Benchmark 9, it conducted electoral analyses on many
congressional districts for 2002. The state’s reports provide
that black voters exert some varying form of electoral influence
in Benchmark 9.8/

In our electoral analyses, we determined that black voters
have minimal influence on elections in the district. They tend
to turn out at rates higher than Angles in Democratic primaries,
and almost as high in general elections. However, many of the
general elections were won by Republican candidates whe clearly
were not the preference of black voters. The state’'s estimate
that black voters make up about 40 percent of the total voters in

3/ The state’s regressions show that during the 2002 Democratic primary,
Rep. Lampson received 100 percent of the black vote. He was elected with 59.3
percent of the vote. Black voters accounted for 41.0 percent of the votes
during that congressional primary election, and 32.6 percent of the votes
during that general election. Further regressions conducted by the stave show
that black voters accounted for 38.2 percent of the vote in the 2002
Democratic primary for United States Senate, and 38.3 percent of the vores
cast for that election’s gubermatorial races. Black voters cast 20.4 percent
of the vores in that senate race, and 52.5 percvent of that gubernarorial race.
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voters, has consistently received their electoral support, and
has received high marks from minority organizations. In fact,
Rep. Lampson gets 100 percent black voter sSuppore. Under the
proposed plan, it is highly likely that a Republican will be
elected, and Republicans have not generally scored well in terms
of being responsive to minority issues or CONCEYNS.

Benchmark 1, 2, 4, 11, and 17: These districts, located in
rural east Texas and along the border with Louisiana, Arkansas,
and Oklahoma, are represented by, respectively, Anglo Democrats
Max Sandlin, Jim Turner, and Ralph Hall. Benchmark 11 is located
in central to north central Texas and is represented by Chet
Edwards, also an Anglo Democrat. Finally, Benchmark 17 is
located in west to northwest Texas and is represented by white
Democrat Charles Stenholm. The demographics indicate that in
none of the benchmark districts are minority voters a significant
presence. Under the proposed plan, each undergoes substantial
changes both in its geography and in its voting population.

Analysis of election data dating back to 1992 indicates that
the individual and combined minority group populations in these
districts do not control the Democratic primary election. The
election statistics over the past decade indicate a consistent
theme - each of the districts has changed from majority or
heavily Democratie¢ to majority and inecreasingly heavily
Republican. Weighted averages for statewide elections show this
dramatic change away from a Democratic electorate. During that
same time, the number and proportion of general election contests
for statewide offices in each district won by Democrats has
decreased significantly.

Analyses of these districts in light of Georgia and the
above claims of minority voting influence all lead to the same
result - each district is not a minority influence district. The
information available to us does indicate that minority support
for each of the white Democratic incumbents is overwhelming.
However, while minorities may play a substantial role in electing
these particular Democrats, it does not appear that the minority
vote plays or can play a substantial role in electing any other
candidate besides these popular incumbents. In other words,
minorities have little influence on the overall electoral process
in the districts, and incumbency, not the minority vote, is the
decisive factor which puts minority preferred candidates “over
the top.” 1In fact, given the unmistakable trend in voting
behavior change in each of these Districts over the past decade
or so from Democratic to Republican, it is very possible that
several of the incumbents, in particular Edwards and Stenhelm,
would not be reelected in their benchmark districts in 2004.
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anecdotal evidence shows that constituents in these
districts believe there would be a significant loss because these
members of Congress likely would lose their seats. Moreover,
minority commentators have said that these members of Congress

use their positions to support issues that are important to the
minority community.

iii. Whether minority legislators from majority
minority districts support the plan

In Georgia v. Ashcroft, the Court said it was significant
but not dispogitive whether the representatives elected from the
districts protected by the Voting Rights Act support the new
redistricting plan. “The representatives of districts created to
ensure continued minority participation in the pelitical process
have some knowledge about how voters will probably act and,
whether the proposed change will decrease minority vorers
effective exercise of the electoral franchise.” Id.

Given that this is a congressional redistricting, the exact
circumstances that existed in Georaia do not exist hers. Members
of Congress do not vote on their own redistricting. However, of
the Members of Congress that we talked to who currently represent
a minority district, all ten opposed the proposed redistricting

plan. We were unable to speak with Rep. Bonilla about Proposed
23,

The minority legislators that voted on this plan and reside
in these same protected Congressional districts overwhelmingly
opposed the redistricting plan. Of the 55 minority legislators
in the state legislature, 53 voted against the plan. We talked
to, met with or received comments from 30 of the 55 legislators,
and 28 of 30 opposed the plan.

c. Prong 3: Non-retrogressive alternative plans

The third prong in the “totality of circumstances”
retrogression test established in Georgia is the feasibility of
creating a nonretrogressive plan. During the course of the
redistricting process in 2003, there were several plans
considered by both the house and senate that did not appear to
retrogress from the level of winority voting strength in the
benchmark plan. Indeed, the final plans passed by each body that
went into conference committee - 1268C (House plan) and 1362C
(Senate plan) - both maintained, in our view, the benchmark level
of minority voting power, .or were at the least considerably less
retrogressive. The chart below demonstrates that the
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whole and keeps the same Hispanic citizen VAP as in Benchmark 23
while preserving Proposed 25.

It does not appear possible to add an extra majority
Hispanic district and to also maintain the Hispanic citizen VAP
in Proposed 15. The most that can be done is to maintain
Proposed 25, while restoring Hispanic CVAP to the benchmark level
in Proposed 23. It is not also possible to raise the Hispanic
CVAP in Proposed 15 to its benchmark level.

Likewise, alternative plans that addressed all of the
state's other criteria demonstrate that it was not necessary to
eliminate the electoral ability in Benchmark 24. Both the final
house and senate-passed plans maintained that district. In
addition, our illustrative plan, a least-change plan based on the
proposed plan which makes changes to a minimum number of
districts, restores the district to a “safe” level of minority
voting opportunity and results in a level of minority voting
strength under the proposed approximately equal to the benchmark.
See-Tab 8.

III. DISCUSSION

Section 5 requires the Attorney General to determine that
the submitted change affecting voting does not have the purpose
or effect of denying or abridging the right to vote on account of
race. 42 U.S.C. 1973¢c. A voting change has a discriminatory
effect under Section 5 if it will lead to “a retrogression in the
position of racial minorities with respect to their effective
exercise of the electoral franchise.” Beer v. United States, 425
U.5. 130, 141 {1976} .

A. Retrogressive effect

An assessment of retrogressive effect must consider the
*totality of the circumstances.” Georgia v. Ashcroft, 123 §. Ct.
2498, 2511 (2003). These include “the ability of minority voters
to elect their candidate of choice, the extent of the minority
group’'s opportunity teo participate in the political process, and
the feasibility of creating a nonretrogressive plan.” Ibid. The
analysis progresses sequentially. First, it calculates whether
there has been any change in the number of districts in which
minority voters can elect candidates of their choice. Id. at
2511-2512. Two types of districts count toward the total: (1)
“‘safe’ districts, in which it is highly likely that minority
voters will be able to elect the candidate of their cheoice,” and

(2) “districts in which it is likely -- although perhaps not
quite as likely as under the benchmark plan -- that minoricy
voters will be able to elect candidates of their choice.” Id. at
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mincrity preference.®/ That case is inapposite to the situation
here, The evidence for Benchmark 24 and 25 show black voters
control the primary and in Benchmark 29, there is Hispanic voter
contrel of the primary. In all three districts, the minority
candidates of choice prevail in the general election. Under
these facts, an unopposed incumbent would more likely be evidence
of minority support rather than minority helplessness.

The state has failed to meet its burden of demonstrating
that it will maintain the level of voting strength for black
voters and continue to provide them with the same ability to
elect the candidates of their choice as they enjoyed under the
benchmark plan. There are either four safe or ability to elect
districts in the benchmark or three safe seats and one

coalitional seat. In the proposed there are only three safe
seats.

In Benchmark 24, black voters currently have the ability to
elect their candidate of choice, and both anecdotal and
statistical evidence suggest that Rep. Frost is the black
candidate of choice. The state admits that the minority
community in Benchmark 24 is splintered and submerged into
majority Anglo districts in the Dallas-Fort Worth area in the

proposed plan. This is a loss of a “safe” or ability to elect
seat.

The state has failed to make up for this loss elsewhere in
the proposed plan. While Proposed 9 increases.the level of black
population when compared to Benchmark 25, this only has made a
safe seat for black voters safer. Even if one f£inds that
Benchmark 25 was only “likely” to elect black candidates of
choice and the enhancement in Proposed 9 makes it "highly likely”
that black voters will elect a candidate of cheoice, the state
still has not met its burden because if Proposed 9 acts as an
offset to the loss of Benchmark 24 as the replacement of a
highly likely district, then it has failed to offset the loss of

84/

. The court noted that

[tlhe mere election of a candidate who appears to have received
votes from more than f£ifty percent of minority ballots does not
count as a minority electoral success, when each ballot may
contain votes for more than one candidate. In such a situacion,
if there were other candidates, preferred by a significantly
higher percentage of the minority community, who were defeated in
the same election, then it cannot fairly be said that the minority
compunity bas successfully elected representatives of its cheice.

Id. at 937.
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that there has been a greater participation for Hispanic voters
in recent elections.

We also find a loss of a Hispanic safe seat in Proposed 15.
While it is still “likely” that Hispanic voters can elect their
candidate of choice, it does not appear “highly likely.”

The proposed plan offsets one of the losses with the
addition of a safe district in Proposed 25. The geographic
tension in this district between Austin and the Valley likely
will split Hispanic voters where they will have a candidate of
choice in Austin and a different one in the Valley. Even so, it
appears that a Hispanic-preferred candidate would prevail in an
open seat. The reality of this seat is that it likely will elect
the current Angle incumbent in Benchmark 10, who likely would be
the Hispanic candidate of choice in the Rustin area but not in
the Valley.

In sum, the proposed plan reduces the level of minority
voting strength because it eliminates the ability that minority
voters have in Benchmark 15, 23, and 24 to elect candidates of
choice. 1In each of these districts, the state failed to follow
its traditional redistricting principles preserving communities
of interest and forbidding fragmentation or packing of minority
voters. The proposed plan offsets only one of these losses with
a creation of a new safe seat in Proposed 25 and adds an
enhanced, but not & Qifferent, ability in Proposed 2 than was
available in Benchmark 25. As a result, the level of minority
strength has been retrogressed. Even if one assumes that
proposed 9 results in a change in kind or character rather than
only of degree, the proposed plan still drops minority voting
strength by two districts.

Finally, alternative plans passed by the senate and House
maintained the current levels of minority voting strength and did
not pack any majority minority district or split it into multiple
Anglo majority districts. United Jewish Qrganizations of
Williamsburg v. Carev, 430 U.S. 144, 158-59 (1977). These non-
retrogressive alternatives comply with the state’s redistricting
principles . As such, the plan does not pass scrutiny under
Section 5 because it has a retrogressive effect. Beer v. United
States, supra.

B. Intent

The principle evidence of retrogressive intent alleged by
oppenents of the plan is (1) the awareness of legislators,
particularly in the conference committee, that the proposed plan
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The greater obstacle to proving retrogressive intent,
nowever, is that both proponents and opponents of the plan appear
o acgree that the main objective in redistricting was to increase
substantially the number of Texas congressional seats held by
Repul cans. Even minority leaders opposed to the redistricting
plan recognize that partisan gain drove the redistricting process
and its result, at times consciously overriding othexr
considerations.

c
d

Accordingly, the most opponents could prove by their intent
ridence was that the state sacrificed compliance with Section 5
Ts attempt to advance partisan goals. Though many
native plans were available, which would have benefitted.
minorities more than the proposed plan, we have found no
zlternative plan which would have secured the exact same partisan
advantage as the proposed plan while giving more benefit to
mznorizies. Under these circumstances, we do not believe there
1s sufficient evidence to preclude the state from meeting its
burden that its intent was not retrogressive.

IV. RELATED FILE

House Bill 1 provides for changes in candidate qualifying
Zor congressional races, changes to the primary dates, procedures
for canvassing the ballot, and the late counting of certain
ballots. We will issue a no determination to the two changes
that depend on the redistricting - 1) temporary changes to
candidats qualifying for congressional seats; and 2) temporary
change to the primary election date. The remainder of the
changes have been analyzed in File No. 2003-3917, and those
changes will be precleared.

V. RECOMMENDATION
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For the reasons set forth above, we recommend that you
interpose an objection to H.B. 3, which provides for the
redistricting of the congressional districts in Texas and make a
no determination on House Bill 1 for those matters that depend on
the redistricting.

AGREE:
DISAGREE:
COMMENTS :
I concur in the recommendation te object.

This is the Division’s first review which has required
careful consideration of the nmew Section 5 gtandard set by
Georgia v. Ashgroft and application of the standard to a
statewide redistricting plan. The decision now requires us to
apply a three-prong “totality of circumstances” test, & test that
raises several issues of first impression, Our review indicates
that the factors identified as relevant to each prong of the
totality of circumstances test demonstrates that the plan is
retrogressive.

As discussed in the memo, the first prong of the test to a
large extent incorporates the traditional principles of
retrogression that we have applied for many years and are set
forth in Department regulations and a guidance memorandum, i.e.
whether on a statewide basis the plan maintains or decreases
districts in which minority voters have the ability to elect
their candidates of choice. This inguiry into comparative
ability to elect candidates of choice is no longer “digpositive
or exclusive,” but remains very important to the inguiry. The
Georgia decision's discussion of the first prong adds a new
element to this aspect of the amalysis by creating two types of
districts to be considered - “safe” districts which are “highly
likely” to elect minority voters’ candidates of choice and what
we have termed as “coalitional” districts where “it is likely -
although perhaps not guite as likely as under the benchmark plan
- that minority voters will be able to elect candidates of their
choice.” The Court speaks of giving states a choice between
these two approaches, but in the end a comparison of both
categories of districts in the benchmark and proposed plans is
required under the first prong of the totality test, and a
determination then must be made as to whether the net result of
this comparison is a maintenance (or increase) in minority voting
strength, or in a reduction of such strength.
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Our analysis has focused on this prong and has been intense
and careful. Some districts raised especially difficult
categorization issues - particularly benchmark 25 and proposed
15. But, in the end we concluded there was a net reduction of
one “safe” Hispanic seat and one “safe” black seat, offset only
by & net increase in one “coalitional” Hispanic seat. This
result guite plainly indicates a reduction in minority voting
strength. Even if we consider the difficult districts as falling
into different categories, we still see a net reduction in
minority voting strength, albeit not as great as in our final
analytical conclusion. The state’'s argument that it has
increased minority voting strength by three simply does not stand
up under careful analysis and is based on an analytical approach
different than what the Georgia decision identifies as the
pertinent inquiry - identifying and comparing districts under the
respective plans according to whether minority voters maintain
their ability to elect their candidates of choice. Indeed, the
state expert’s discussion of the plan appears to be inconsistent
with the state’s analytical approach in the submission. In sum,
the first prong of the new standard indicates the plan is
retrogressive.

The second prong of the totality of circumstances test
requires a review of three factors: (1) “whether a new plan adds

or subtracts ‘influence districts’ - where minority voters may
not bhe able to elect a candidate of choice, but can play a
substantial, if not decisive, role in the electoral process;” (2)

“the comparative position of legiglative lesadership, influence,
and power for representatives of the benchmark majority-minority
districts;” and (3) whether the representatives elected from the
districts protected by the Voting Rights Act support the new
redistricting plan. All three factors indicate the plan is
retrogressive. First, although we disagree with arguments of
opponents of the plan that it reduces the number of influence
districts by seven, we do conclude that there is a loss of twe
influence districts. The fracturing and elimination of District
10 - the district we conclude is most akin to the Georgia
decision’s definition of an influence district - is particularly
noteworthy. The state made no arguments whatsoever concerning
the existence, or lack of influence districts. . Thus, it
essentially ignored this factor. Second, the loss of several
safe, coalitional, or influence minority districts will reduce
the legislative influence for representatives of the benchmark
majority-minority districts. This is especially evident in the
fracturing and elimination of District 24, thus ensuring that the
senior member of the Texas congressional delegation and ranking
member of the House Rules Committee, and a candidate of choice of
minority voters, will not be re-elected. Third, the overwhelming
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opposition of the minority legislators who voted on the plan - 53
of 55 of such members - is especially stark. This opposition is
almost the Flipside of the situation the court examined in
Georais, where the overwhelming support of minority legislators
for the plan should be considered an important factor weighing
against a determination of retrogression. As with influence
districts, the state made no contentions with respect to either
of these factors. ’

Finally, the third prong of the totality of circumstances
test presents compelling evidence that the plan is retrogressive.
Not only are non-retrogressive alternatives to the proposed plan
feasible, but two of these alternatives were the very plans that
were passed by the House and Senate. These plans were essentially
scrapped in the conference committee that produced the plan
eventually adopted. The plan adopted in committee made
substantial changes to the House and Senate plans, changes that
resulted in a significant part of the retrogression that we have
found. For instance, the House and Senate plans left Districts
24 and 10 essentially unchanged when compared to the benchmark
plan; but the committee plan completely fractures and eliminates
each of them. Similarly, Districts 23 and 15 remain essentially
the same under the House and Senate plans as under the benchmark
plan. Offsetting this is only new District 25 which was not
included in either the House or Senate plans. The evidence shows
an awareness of the possibility and risk of creating a
retrogressive plan in abandoning the House and Senate plans and
adopting the committee plan. One of the important participants
in the conference committee negotiations which led to the final
plan, as well as the state’s expert, have testified that the
final plan ran a far higher risk of being retrogressive than
either the House or Senate plan. Yet, even in face of these
concerns it was adopted.

APPROVE :

DISAPPROVE:

COMMENTS :

-73-



267

hame about podoasiy timeiines danale stors gommunity

{features | op-ed/columnists | candidate interviews | book reviews | submission guidelines

Dismantling Voting Rights Enforcement

A collaborative effort by ePluribus Staff Writers: Publius Revolts, Cho, Standingup, Aaron Barlow & Roxy
11 May 2007

As ePluribus Media recently reported,
since the replacement of long-time
Voting Rights Section Chief Joseph D.
Rich by John K. Tanner (promoted by
former Assistant Attorney General for
Civil Rights R, Alexander Acosta) there
has been an exodus of unprecedented
proportions of experienced voting rights
personnet from DoJ's Civil Rights
Division. TPM Muckraker's Paul Kiel
has referred to this exodus as a purge,
and it has stretched from the top to the
bottom of the Voting Section's ranks.
Acosta has been implicated in the
plummeting number of voting rights
cases filed to protect the rights of
African-Americans. Since then, he has
received three interim appointments
from Attorney General Alberto Gonzales
as U.S. Attorney for the Southern
District of Florida prior to being
confirmed by the Senate. Tanner,
however, remains Voting Section chief.

Former Section Chief Rich noted, in
testimony before a House Judiciary
subcommittee in March of this year, that:

[...] of the five persons in section teadership at the beginning of 2005
{the chief and four deputy chiefs), only one deputy chief remains in
the section today.

The most striking feature of the exodus has been the hue of the professional staff
members who have left and the hue and political affiliations of the individuals who have
replaced them. Since mid-2004, when political appointees began the purge by forcing
career staff to downgrade the performance appraisals of employees who did not toe
the Bush line, knowledgeable sources tell ePluribus Media, nine of 13 African-American
professional staff members (attarneys and analysts) have left — eight of them on Tanner's
watch — while only one African-American professional staff member has been hired. The
Section, which has already come under fire for filing only two lawsuits on behalf of
African-American voters during the Bush years (one of which was prepared under the
Clinton administration) and filing the first reverse discrimination suit against
African-Americans ever filed by the Federal Government under the Voting Rights Act,
which had been passed specifically to protect African-American voting rights, does
not seem to be any more attuned to the needs of its own African-American staff members
than it is to the rights of African-American voters.

Sources have reported that two Equal Employment Opportunity claims are currently
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pending in the Voting Section alleging racially discriminatory treatment and/or hiring
practices against African-Americans by Tanner and Acting Section 5 Deputy Chief Yvette
Rivera. Rivera was Tanner's choice to succeed 28-year veteran voting rights lawyer Robert
Berman as deputy chief of the Voting Section's Section 5 unit after Berman was
involuntarily transferred from the Voting Section to what Senator Ted Kennedy (D-MA}
has called a "dead-end job" in a training section after Berman's recommendation to stop
implementation of a Georgla photo ID law under Section 5 of the Voting Rights Act was
overruled by Tanner. Indeed, four highly experienced African-American Section 5 analysts,
including the Section 5 supervisor, representing approximately 100 years of Section 5
enforcement experience, have left since Rivera became acting deputy chief, one accusing
the Section of having become a "plantation” in an email sent to the entire Voting
Section upon her departure, former employees report. These same sources report that the
Section 5 supervisor departed rather than comply with Rivera's directive to downgrade the
performance appraisals of other African-American analysts as well as the lone analyst who
opposed preclearance of the Georgia photo ID law (this analyst, as well as Berman,
ancther attorney, and Geographer Toby Moore, who also opposed preclearance of the
Georgia law, were subsequently forced from the Section). Not one of the four analysts
hired since Rivera's arrival has been African-American, Black staff report receiving
disparate treatment on routine issues, and a former non-black minority staffer stated that
Rivera has "problems with color."

Perhaps the problem of lack of diversity is not unique to the Voting Section. As Roberta
Baskin of Washington's WILA-TV reported last week, it extends throughout the Civil
Rights Division:

The Justice Department is missing a key component in its mission to
pratect civil rights — diversity. [...} The criminal section within the Cwil
Rights Division has not hired a single black attorney to replace those
who have left. Not one. [...] Out of fifty attorneys in the Criminal
Section - only two are black, the same number the criminat section
had in 1978, even though the size of the staff has more than
doubled.

Richard Ugelow, formerly of the Division's Employment Litigation Section and now a law
professor at American University, told Baskin that when he was with the Justice
Department, "we would sue employers for having numbers like that." House Judiciary
Committee Chairman John Conyers (D-MI) has promised an investigation into the lack of
diversity in the Civil Rights Division.

The lack of diversity may be startling, but it is only one aspect of the problem. The
Section 5 unit, responsible for reviewing changes in states with the worst histories of
racial discrimination in voting, has been completely gutted. Former Voting Section Chief
Joseph D. Rich, who was forced out of the Section in 2005, when Tanner assumed the
position, noted in testimony before a subcommittee of the House Judiciary Committee in
March that:

[... 1by 2001 — the year that the new round of redistricting
submissions began — approximately 40% of Section staff was
assigned to this work, including a Deputy Section Chief, Robert
Berman, who oversaw the Section 5 work; 26 civil rights analysts
{including 8 supervisary or senior analysts) responsible for
reviewing, gathering facts, and making recommendations on over
4,000 Section 5 submissions received every year; and over six
attorneys who spent their full-time reviewing the work of the analysts.
Since then, and especially since the transfer of Deputy Chief Berman
from the Section in late 2005 [after Tanner's arrival], this staff
dropped by almost two-thirds. There are now only ten civil rights
analysts (none of whom hold supsrvisory jobs and only three of
whom are senior) and two full-ime attorney reviewers.

These analyst pasitions, formerly held by staffers with over 30 years of experience
enforcing Section 5, are now routinely filled through a federal career internship program
by twenty-somethings straight out of college who have no civil rights experience — when
they are filled at all, former employees report. As Rich noted in his testimony, "It is
difficult to understand how this Administration expects to fuffill its Section 5
responsibilities — especially the coming redistricting cycle — with such a reduced staff."
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Toby Moore told ePluribus Media, "The quality of the work being done has really suffered
because of the poor managers that the Bush Administration put in place and then
tolerated because they tell the political appointees what they want to hear.”

The attorney staff has been similarly dismantled. At least 17 attorneys, nearly half the
staff, have departed just since Tanner's elevation to the section chief position in April of
2005, representing over 150 years of civil rights experience, employees who left the
Section report, Many of their replacements have been members of the Republican
National Lawyers Association or the ultra-conservative Federalist Society. This
turnaround in the composition of the Section's staff has coincided with a shift, noted by
McClatchy, from traditional voting rights enforcement to litigation aimed at suppressing
the minority vote.

Recent news coverage of the Justice Department has focused on the firing of nine U.S.
Attorneys, some apparently. for refusing to push doubtful aliegations of "voter
fraud.” Those who have witnessed the administration's efforts to utilize the Justice
Department to favor Republican candidates firsthand feel that the bigger picture of
politicization and internal management problems deserves equal attention. As Toby Moore
told us when asked about the purge of career Vating Section staff:

The politicization of the civil rights division and especially the Voting
Section has really damaged day-to-day management. Even if you
remove the paliticization of the decision making you still have internal
problems that need to be addressed by {Assistant Attomey Generat
for Civil Rights] Wan Kim and others in the Justice Department.
Someone needs to take responsibility, hopefully it witl be Wan Kim,
and investigate the problems and make the management
accountable for the mistakes they have made. The people are still
suffering and a lot of analysts are working under difficult
circumstances.

About the Authors: ePluribus Media staff writers Publius Revolts, Cho, Aaron Barlow,
Standingup, and roxy contributed to this story
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Staff Opinions Banned In Voting
Rights Cases

Criticism of Justice Dept.'s Rights Division Grows

By Dan Eggen
Washington Post Staff Writer
Saturday, December 10, 2005; AG3

The Justice Department has barred staff attorncys from
offering recommendations in major Voting Rights Act
cases, marking a significant change in the procedures meang
to insulate such decisions from politics, congressional aides
and current and former employees familiar with the issue
said.

Disclosurc of the change comes amid growing public criticism of Justice Department decisions to approve
Republican-engineered plans in Texas and Georgia that were found to hurt minority voters by carcer staff
attorneys who analyzed the plans. Political appointces overruled staff findings in both cases.

The policy was implemented in the Georgia case, said a Justice employee who, like others interviewed, spoke
on condition of anonymity because of fears of retaliation. A staff memo urged rejecting the state's plan to
require photo identification at the polls because it would harm black voters.

But under the new policy, the recommendation was stripped out of that document and was not lorwarded to
higher officials in the Civil Rights Division, several sources familiar with the incident said.

The policy helps explain why the Justice Department has portrayed an Aug, 25 staf{ memo obtained by The
Washington Post as an "early. draft," even though it was dated one day before the department gave
"preclearance,” or approval, to the Georgia plan, The stale's ptan has since been halled on constitutional
grounds by a federal judge who likened it 1o a Jim Crow-era poll tax.

The policy shift's outlines were first reported by the Dallas Morning News. Sources familiar with the change
said it was implemented by John K. Tanner, the voting section chief, who is a career employee.

In response to a request to comment yesterday, Justice Department spokesman Eric Holland wrote in an
e-mail: "The opinions and expertise of the career lawyers are valued and respected and continue to be an
integral part of the internal defiberation process uponh which the department heavily relics when making
litigation decisions.” He declined to elaborate.

Tensions within the voting section have been rising dramatically, culminating in an emotionally charged
meeting last week in which Tanner criticized the quality of work donc by staff members analyzing voting
rights cases, numerous sources inside and outside the section said. Many employees were so angered that they
boycotted the staft holiday pdrty later in the week, the sources said.

Under Section 3 of the Voting Rights Act of 1965, Georgia, Texas and other states with a history of
discriminatory election practices are required to receive approval from the Justice Department or a federal
court for any changes to their voting systems. Section 5 prohibits changes that would be "retrogressive,” or
bring harm to, minority voters.

10/29/2007 9:05 AM.
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For decades, staff attorneys have made rccommendations in Section 5 cases that have carried great weight
within the department and thal have been passed along to senior officials who make a final determination,
former and current employees say.

Preventing staff members from making such recommendations is a significant departure and runs the risk of
making the process appear more political, experts said.

"It's an attempt by the political hierarchy to insulate themselves from any accountability by essentially leaving
it up to a chicf, who's there at their whim," said Jon Greenbaum, who worked in the voting section from 1997
to 2003, and who is now director of the Voting Rights Project at the Lawyers’ Committee for Civil Rights
Under Law. "To me, it shows a fear of dealing with the legal issues in these cases.”

Many congressional Democrats have sharply criticized the Civil Rights Division's performance, and Scnate
Judiciary Committee Chairman Arlen Specter (R-Pa.) said this weck that he is considering holding hearings
on the Texas redistricting case. Sen. Edward M. Kennedy (D-Mass.) said in a statement yesterday: "Amerjica
deserves better than a Civil Rights Division that puts the political agenda ol those in power over the interests
of the people its serves.”

Attorney General Alberto R. Gonzales and other Justice officials have disputed such criticism, saying that
politics play no role in civil rights decisions. In a letter to Specter this week, Assistant Auorney General
William E. Moschella criticized The Post's coverage and said the department is aggressively enforcing a
range of civil rights laws.

"From fair housing opportunities, equal access to the ballot box and criminal civil rights prosecutions to
descgregation in America's schools and protection of the rights of the disabled, the division continues its
noble mission with vigor,” Moschella wrote.

© 2006 The Washington Post Company
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Politics Alleged In Voting Cases

Justice Officials Are Accused of Influence

By Dan Eggen
Washington Post Staff Writer
Monday, Tanuary 23, 2006; AC1

The Justice Department's voting section, a small and
usuaily obscure unit that enforces the Voting Rights
Act and other fedcral election laws, has been thrust
into the centcr ol a growing debate over recent
departures and controversial decisions in the Civil
Rights Division as a wholc.

Many current and former lawyers in the section charge

that senior officials have exerted undue political

influence in many of the sengitive voting-rights cases

the unit handles. Most of the department's major voting-related actions over the past five years have been
beneficial to the GOP, they say, including two in Georgia, one in Mississippi and a Texas redistricting plan
orchestraled by Rep. Tom DeLay (R) in 2003.

The section also has lost about a third of its three dozen lawyers over the past nine months. Those who remain
have been barred from offering recommendations in major voting-rights cases and have little input in the
section’s decisions on hiring and policy.

"If the Department ol Justice and the Civil Rights Division is viewed as political, there is no doubt that
credibility is lost,” former voiing-section chief Joe Rich said at a recent panel discussion in Washington. He
added: "The voting section is always subject to political pressure and tension. But I never thought it would
come to this.”

Attorney Genceral Alberto R. Gonzales and his aides dispute such criticism and defend the department's
actions in voting cases. "We'rc nol going to politicize decisions within the department,” he told reporters last
month after The Washington Post had disclosed staff memoranda recommending objections to a Georgia
voter-identification plan and to the Texas redistricting.

The 2005 Georgia case has been particularly controversial within the section. Staff members complain that
higber-ranking Justice officials ignored serious problems with data supplied by the state in approving the
plan, which would have required voters to carry photo identification.

Georgia provided Justice with information on Aug. 26 suggesting that tens of thousands of voters may not
have driver's licenses or other identification required to vote, accerding to officials and records. That added to
the concerns of & team of voting-section employees who had concluded that the Georgia plan would hurt
black voters.

But higher-ranking officials disagreed, and approved the plan later that day. They said that as many as
200,000 of those without ID cards were felons and illegal immigrants and that they would not be eligible o

vote anyway.

One of the officials involved in the decision was Hans von Spakovsky, a former head of the Futton County

lof3 10/16/2007 3:49 PM
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GOP in Atlanta, who had long advocated a voter-identification law for the state and oversaw many voting
issues at Justice. Justice spokesman Eric W. Holland said von Spakovsky's previous activities did not require
a‘tecusal and had no impact on his actions in the Georgia case.

Holland denied a request to interview von Spakovsky, saying that department policy "does not authorize the
media to conduct interviews with staff attorncys.” Von Spakovsky has since been named to the Federal
Election Commission in a recess appointment by President Bush.

In written answers to questions from The Post, Holland called allegations of partisanship in the voting section
"categorically untrue.” He said the Bush administration has approved the vast majotity of the approximately
3,000 redistricting plans it has reviewed, including many drawn up by Democrats.

Holland and other Justice officials also emphasize the Bush administration's aggressive enforcement of laws
requiring foreign-language ballot informalion in districts where minorities make up a significant portion of
the population. Since 2001, the division has filed 14 Jawsuits to provide comprehensive language programs
for minorities, including the first aimed at Filipino and Vietnamesc volers, he said.

"We have undertaken the most vigorous enforcement of the language minority provisions of the Voting
Rights Act in its history,” Holland said. :

Some lawyers who have recently left the Civil Rights Division, such as Rich at the Lawyers' Committee for
Civil Rights Under Law and William Yeomans at the Ainerican Constitution Socicty, have taken the unusual
step of publicly criticizing the way voting matters have been handled. Other former and current employces
have discussed the controversy on the condition of afionymity for fear of retribution.

These critics say that the total number of redistricting cases approved under Bush means little because the
section has always cleared the vast majority of the hundreds of plans it reviews cvery year.

The Bush administration has also initiated relatively few cases under Section 2, the main anti-discrimination
provision of the Voting Rights Act, filing seven lawsuits over ihe past five years - including the department's
first reverse-discrimination complaint on behalf of white voters, The only case involving black voters was
begun under the previous administration and formally filed by transitional leadership in carly 2001.

By comparison, department records show, 14 Section 2 lawsuits were filed during the last two years of Bill
Clinton's presidency alone.

Conflicts in the voting-rights arena at Justice are not new, particularly during Republican administrations,
when liberal-leaning carcer lawyers often clash with more conscrvative political appointecs, ¢xperts say. The
conflicts hdve been further exacerbated by recent court rulings that have made it more difficult for Justice lo
challenge redistricting plans.

William Bradford Reynolds, the civil rights chief during the Reagan administration, opposed
affirmative-action remedies and court-ordercd busing -- and regularly battled with career lawyers in the
division as a result. During the administration of George H.-W, Bush, the division aggressivcly pushed for the
creation of districts that were more than 60 percent black in a strategy designed to produce more solidly white
and Republican districts in the South.

These districts were widely credited with boosting the GOP in the region during the 1994 clections.

Rich, who worked in the Civil Rights Division for 37 years, said the conflicts in the current administration arc
more severe than in earlier years. "T was there in the Reagan years, and this is worse," he said.

10/16/2007 3:49 PM
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But Michael A. Carvin, a civil rights deputy under Reagan, said such allegations amount to "revisionist
history.” He contended that the voting section has long tilled to the teft politically.

Carvin and other conservatives also say the opinions of career lawyers in the scction frequently have been at
odds with the courts, including a special panel in Texas that rejected challenges to the Republican-sponsored
redistricting plan there. The Supreme Court has since agreed to hear the case,

"The notion that they are somehow neutral or somehow idcologically impartial is simply not supported by the
evidence," Carvin said. "It hasn't been the politicos that were departing from the law or normal practice, but
the voting-rights section,”

In Mississippi in 2002, Justice political appointees rcjected a recommendation from career lawyers to approve
aredistricting plan favorable to Democrats. While Justice delayed issuing a final decision, a panel of three
GOP federal judges approved a plan favorable to a Republican congressman.

The division has also issued unusually detailed legal opinions favoring Republicans in at least two states,
contrary to what former staff members describe as a dictum to avoid unnecessary involvement in partisan
disputes. The practice ended up embarrassing the department in Arizona in 2005, when Justice officials had
to rescind a letter that wrongly endorsed the legality of a GOP bill limiting provisional ballots.

In Georgia, a federal judge cventually ruled against the voter identification plan on constitutional grounds,
likening it to a poll tax from the Jim Crow era. The meastire would have required voters Lo pay $20 for a
special card if they did not have photo identification; Georgia Republicans arc pushing ahead this year with a
bill that does not charge a fee for the eard.

Holtand called the data in the case "very straightforward," and said it showed statistically that 100 percent of
Georgians had identilication and that no racial disparities were evident.

But an Aug. 25 staff memo that recommended opposing the plan disparaged the quality of the state's
information and said that only limited conclusions could be drawn from it.

"They took all that data and willfully misread it," one source familiar with the case said. "They were only
looking for statistics that would back up their view.”

Mark Posner, a former longtime Civil Rights Division lawyer who teaches clection law at American
University, noted that Justice could have taken as many as 60 more days -- rather than seven hours -- to issue
ain opinion because of the new data.

Staff writer Thomas B. Edsall and researcher Julie Tate contributed to this repori.

© 2007 The Washington Post Company
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During hes signing of the lardmark Cal Rights Act of 1964, President Lyndon B.
Johngon shook hands with the Rev. Marin Luther King Jr, (United Press Intemational/
File 1964)

Civil rights hiring shifted in Bush era The Boston Globe
Conservative leanings stressed

By Charlie Savage, Globe Staff | July 23, 2006

WASHINGTON -- The Bush int ion is guietly Ing the Justice Department’s Civil Rights Division, filling the
permanent ranks with lawyers who have strong i ials but little experi in civil rights, according to
job application materials oblained by the Globe.

The documents show that only 42 percent of the lawyers hired since 2003, after the administration changed the rules 1o
give political appointees more influence in the hiring process, have civil rights experience. In the two years before the
change, 77 percent of those who were hired had civil rights backgrounds.

Inan of the 5 special need to be politically neutral, hiring for career jobs in the Civil Rights.
Division under all recent 3 and Repub , had been handied by civil servants - not political
appointees.

But In the fall of 2002, then-attorney general John Asheroft changed the procedures. The Civil Rights Division
disbanded the hiring committees made up of veteran career lawyers.

For decades, such commitiees had screened thousands of interviewed and made
recommendations that were only rarely rejected.

Mow, hiring is closaly by Bush ini ion political i 1o Justica, i turning of
career jobs into politically appointed positions,

The peofile of the lawyers being hired has since changed dramatically, accord-ng te the resumes of successiul
applicants to the voting rights, employment litigation, and appeliate sections. Under the Freedom of Information Act, the
Globe ob d the among of pages of hiring data from 2001 to 2006.

Hires with traditional civil rights backgrounds - either civil rights litigators or members of civil rights groups - have
plunged. Only 19 of the 45 lawyers hired since 2003 in those three sections were expenencnd in civil rights law, and of
those, nine gained their expari gither by ploy ‘against di lawsuits or by fighting against
race-conscious policles.

Meanwhile, conservative credentials have risen sharply. Since 2003 the three sections have hired 11 lawyers who said

lofd TIZT2007 1:45 PM
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they were of the conservative F Society. Seven hires in the three sections are listed as members of
the Republican National Lawyers A fation, including two who for Bush-Cheney campalgns.
Several new hires worked for prominent conservatives, b Starr, former
ammyganoral Edwin Meese, Mississippi Senalot Trant Loft, and Judgn Charles Pldmmg And six listed Christian
el ions that p socially views.

The changes in those three sections are echoed to varying degrees throughout the Civil Rights Diviskon, according to
current and former staffers.

At the same time, the kinds of cases the Civil Rights Division is bringlng have undsngono a shift. The division is
bringing fewer voting rights and cases against Africar and
more alleging reverse discrimination against whites and religi i ion against Chris

“'There has been a sea change in the types of cases brought by the division, and that is not likely 1o change in a new
administration because they are hiring people who don't have an expressed interest in traditional civil rights
enforcement,” said Richard Ugelow, a 29-year career veteran who left the division in 2002.

Mo “litmus test’ claimed

The Bush adminisiration is not the first 1o seek greater control over the Civil Righis Division. Presidents Richard Nixon
and Ronald Reagan tried 1o limit the division's efforts to enforce scnool-desegragallun buamg and affirmative action.
But naither Nixon nor Reagan pushed political loyalisis deep in the p Y phoy say.

The Bush administration denies that its ch to the hiring d have political overtones. Cynthia Magnuson ,
aJustice Department spokeswoman, sakl the division had no “"litmus test” for hiring. She insisted that the department
hired only “qualified attorneys.”

M also to g civil rights experience by p in devoted to

traditional civil rip‘hls causes. She noted mat many of the division's Iawyets had been clerks for federal Judges, whara
they ““worked on litigation g law, which is ly refevant to a certain degree.”

Orther of the Bush ion say there ks nothing improper about the winner of a presidential election

statfing government positions with like-minded officials. And, they say, the old career stalf at the division was partisan
in its own way -- an entrenched bureaucracy of liberals who did not support the president's view of civil rights policy.

Robert Driscoll, a deputy assistant attorney general over the division from 2001 to 2003, said many of the lengtime
career civil ights attorneys wanted to btlng big cases on behall of racial groups based on statistical disparities in hiring,
aven without ofi Conservatives, he sald, prefer to focus on cases that protect
individuals from government abuses of power.

Hiring only lawyers from civil rights groups would " set the table for a permanent left-wing career class,” Driscell said.

But Jim Turner , who worked for the division from 1965 to 1924 and was the top-ranked professional in the division for
the last 25 years of his career, said that hiring people who are interested in enforcing civil rights laws is not the same
thing as trying to achieve a political result through hiring.

Meost people Interested in working 1o enforce civil rights laws happen to be liberals, Turner sald, but Congress put the
laws on the books so that they would be enforced. " To say that the Civil Rights Division had a special penchant for
hiring liberal lawyers s twisting things,” he said.

Jon Greenbaum , who was a career altorney in the voting rights section from 1987 fo 2003, said that since the hiring
change, candidates with conservative ties have had an advantage.

““The clear emphasis has been to hire individuals with " he said. "I hing, a civil rights
background is considered a liability.”

But Roger Clegg , who was a deputy assistant attomey general for civil rights during the Reagan administration, said
that the change in career hiring Is appropriate to bring some “"balance” to what he described as an overly liberal
agency.

I don't think there is anything sinister about any of this. . . . You are not morally required to support raclal preferences
Just because you are working for the Civil Rights Division,” Clegg sald.

Many lawyers in the division, who spoke on condition of anonymity, describe a clear shift in agenda accompanying the
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new hires. As The Washington Post reporied last year, division supervisors d the dations of | i
career voting-rights attorneys in several high-profile cases, including whether to approve a Texas redistricting plan and
whether to approve a Georgia law requiring voters to show photographic identification.

In addition, many experienced civil rights lawyers have been assigned to spend much of their time defending
deportation orders rather than pursuing discrimination claims. Justice officials defend that practice, saying that
) the are sharing the burden of a deporation case backlog,

As a tesull staffers say, morale has plunged and experienced lawyers are leaving the division. Last year, the
ion offered ime civil rights a buyout. D figures show that 63 division attorneys left in
2005 -- nearly twice the average annual number of departures since the late 1980s.

At a recent NAACP hearing on the state of the Civil Rights Division, David Becker , who was a voling-rights section
attorney for seven years before accepting the buyout offer, wamed that the personnel changes threatened to
permanently damage the nation's most important civil rights watchdog.

*Even during other ini that were p as being hostile to civil rights enrorcemanl career staff did not
leave in numbers approaching this level,” Becker said. *In the place of these ti and

this administration has, all too often, hired inexperienced ideclogues, virtually none of which rlave any civil rights or
woling rights experiences.”

Dates from '57 law
Established in 1957 as part of the first civil rights bill since Reconstruction, the Civil Rights Division enforces the
nation’s antidiscrimination laws.

The 1957 law and subseguent civil rights acts directed the division to file lawsuits against state and local governments,
submit "' friend-of-the-coun” briefs in other discrimination cases, and review changes to election laws and redistricting
to make sure they will not keep minorities fram voting.

The division is bya -~ the attorney general for civil rights and his deputies -
who are replaced when a new presldem takes office.

Beneath the poim:al appointees, most of the work is carried out by a permanent staff of about 350 lawyers. They take
p propose lawsuits, litigate cases, and negotiate settlements.

Until recently, career attormeys also played an important role in deciding whom 1o hire when vacancies opened up in
their ranks.

“‘We were looking for a strong record, for ips, and for of an interest in civil rights
enforcement,” said William Yeomans , who worked for the division for 24 years, leaving in 2005.

Civil Rights Division supervisors of both parties almost always the career * hiring di
longtime staffers say. Charles Cooper , a former deputy assistant attomey gnnerai for civil rights in the Reagan
administration, said the system of hiring through i of career worked well.

“There was obviously oversight from the front office, but | don't remember a time when an individual went through that

process and was not accepted,” Cooper said. *'1 just don't think there was any guarrel with the quality of individuals

who were being hired, And we r:enamly weren"l placing any kind of political ltmus test on . . . the individuals who were
ined to be best

But during the fall 2002 hiring cycle. the Bush administration changed the rules. Lcnmima career ammeys say there
was never an official The hiring simply was not and
learned that it had been disbanded.

Driscoll, the former Bush administration appointee, said then-Atorney General John Ashcroft changed hiring rules for
the entire Justice Department, not just the Civil Rights Division. But career officials say that the change had a
particularly strong impact in the Civil Rights Division, where the potential for polifical interference is greater than in
divisions that enforce less controversial laws.

Joe Rich , wha joined the division in 1968 and who was chief of the voting rights section until he left last year, said that
the change reduced career ys' input on hiring decish to virtually nothing. Once the political appointees
screened resumes and decided on a finalist for a job in his section, Rich said, they would invite him to sit in on the
applicant’s final interview but they wouldn't tell him who else had applied, nor did they ask his opinion about whether to
hire the attorney.
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The changes extended to the hiring of summaer interns.

Danielle Leonard , who was one of the last lawyers to be hired into the voting rights section under the okd system, said
she volunteered to lock through internship applications in 2002,

Leonard said she went through the resumes, putting Post-It Notes on them with comments, until her supervisor told her
that career staff woulkd no longer be allowed to review the intern resumes. Leonard removed her Post-lis from the
resumes and a political aide took them away.

Leonard sald she quita faw rrmmhs later, having stayecl in what shs had thought would be her ""dream job” for less.
than a year, b she w and by the di ion the division was taking.

The academic credentials of the lawyers hired into the division also underwant a shift at this time, the documents show.
Attorneys hired by the career hiring committees largely came from Eastern law schoals with elite reputations, while a
greater proportion of the political appointees' hires instead and N law schools with
conservative reputations.

The average US News & World Report ranking for the law school

by hired in 2001 and
2002 was 34, while the average law school rank dropped 1o 44 for those hired after 2003,

Driscoll, the farmer division chief-of-staff, insisted that everyone he personally had hired was well qualiied. And, he
said, the old hiring commitiees' prejudice in faver of highly ranked law schools had unfairly blocked many qualified
applicants.

“"They would have tossed someone who was first in their class at the University of Law School, as we'd
say, hey, he's number one in his class, let's interview him,” Driscoll said.

Learning from others
The Bush administration's effort to asser greater control over the Civil Rights Division is the latest chapter in a
long-running drama between the agency and conservative presidents,

Nixon tried fully 1o delay of school plans. Reagan reversed the divisions
position on the tax-exempt status of raclally dlscrlmhalnry private schools and set a jpalicy of opposing school busing
and racial quotas.

Still, neither Nixon nor Reagan changed the division's procedures for hiring career staff, meaning that career attorneys

who were i to ] i civil rights i 1o fill the ranks.

‘Yeomans said he believes the current administration learned a lesson from Nixon's and Reagan's experiences: To
make Litis y 1o reshape the civil rights bureaucracy.

“"Reagan had tried to bring about big in civil rights enf and 1o pursue a much more conservative

approach, but it didn't stick,” Yeomans said. * That was the goal here -- 1o leave behind a bureaucracy that approached
civil rights the same way the political appointees did.” =

© Cogyright 2007 The New York Times Company
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befiore, is prohably the worst case af politicization ot the department. Kengle's is an
imvabuabile acsownt of how political appommtess liks Schlarman scized control
and the damage that setrure hss done 10 the department's intcgrity and credibil

The full text is bebow, but we've alo posted Kengle's statement i our document
wollection if you prefir 1o resd # thers.

iy Lt the Covil Rights Division
Bob Kengle

During cur interview | told yos that 1lell my position as s Dsputy Chicl im the
Voting Secticn of the Civil Rights Division in April 2003 aficr | reached my
“pervonal breaking point™. No doubt many of your resders cavissoned s

fodernl offics worker !\nlun( amok in ImM somidor, but I'm affaid the

reality s far bess eclorfisl, th pent cner twenty year

the Civil Rights Division because it is 8 unigee -nllmm- with which | ldmlll'ed
nod beausg it wan perfect, but becauss it sought 10 advasce a pesuing public good
sbove the politicsl fray, | reached my “breaking point™ when | conchaded that | no
Kmger could mk that happen. | have not previously claborstcd on my reasons for
Reaving the Civil Rights Division, but it seems mow 1o be the right tise to do s

In sheet, [lost faith in the institation as it had become. This was not the reslt of
st ong individual, such 3s Hrsd Schleman, although he certainly did his share
and then seene. Rather, it was the result of an institutional sabotage sfler which |
concluded that as  supervisor | no Jonger could protect lise ttomeys from
politieal appointses, ksep the Hitigation | supervised focssed on the law and the
fcts, cawure that atiomeys place civil rights enfoecemcnt shesd of pantisanship, or
s cases hassd salsly on mcrit

1)1 0 banger could lmsilate the lie attorneys | supervised from the palitical
e

From 2001 on th ions cm which | di 3 afer the fict
i i oy coinciod
nmv.l was .upm wing uni.mn fimt -lmm; mc or the section chiel. Before
this Administration such contacts wers extromely rane mnd gonerally only cocurred
under exigent circamstances, This was 8 scricis problem for scveral reasons, Find,
the front office perscamel lscked ke specinlized [igation experience needed 1o
successfully liligate voting rights cascs at the highest level. Even if such dircet
contacts were well-intenticned, the political appinices’ adgment often was pocrly

that the sppointees wers aware of the relevant k‘-L factusl, policy and tactieal

icns hofors sy directions line ath What may
appear o be a oo argument in a particalar case may b inconsistenl with
bemgulanding positions that in faimes should be sdhered 1o absent & convincing
reascm o chamge. States, political sebdivisions and public officials (whe are the
partics ngainst wheom the Voting Section penerally litigates) have cvery right 1o
expect the Department 10 be consistest. Ad hoo srgumcnts are de rigeur for private
iligants but the Diepartment meust be judped by a higher standard. Dircet contacts
with the linc attormeys undermine these polsey

Lol 13

TPMCate
A Adense Cowowe  RES
SEND COMMENTS AND NEWS TIPS

SEARCH B

R222008 12:45 PM



TPMmuckraker | Talking Points Memo | Former Dol Official: | Left Due...

2ol 13

280

Waorse, such contasts could be less thim well-intentioned. afien secming to ocsur
altes th Tice had altained scee piece of rovcived
_ubm or “Belpfl suggestion” from Republisan officias or atiorneys. This was &
particular problem & Stat of Georgin
that we itegated from 2001-2003, 1 fel that it fook every bit of my abiliiss to
prvent the Votimg Scotion from being hijacked in that cass by pressurs from the
Gicorgia Republican Paety. While | belicve that with the unwavering support of my
saction chaef Jou Rich | was sucoessful in doing s, by fate 2004 | became
wonvincod that we no banger wossld b sbls 10 inoroeds in the same way.

Tl wis very dtha i ica b Ii d
peitical appointoes woald result in retalistion against ling mttomays whe did not
1o ths Hine. The Civil Rights Division historically had bees structured so thal part
of my role as 4 superviaor was 1o be & bufler againat such conflict betwees
pelitical appointoes and ling sttornays, whe could then be evabasted by the quality
of their work rather than the exent 1o which they wers eam playen” with the.

ion. If there was a pr g the front office, it was.
mmlnp-y mw:-mmlumud.lnb;pnm nswamahdmd
deputy ch im my view

safeguards protecting the Seclion's carver staF.

2)1 bost confience that any litigation | supervised would be resobved based
mpon the merits rather than partian fctors.

Vappil. many maltes involving the Voting Section do-1ot implicate patsam

1all have and win several very good
aaes in the past fwo yeses that sppear 1o have been usaffectod by partianship. My
ok, however, eaded 1 mclunds bigh-profilc cascs in which such partisan
preossurcs P and my p Tt 2004 wins
that ey judgment i
partisan mfwences al bay in my cases.

The Voting Secti d with in podities.
Hosvever, | oo say with no hesitation that | never in more than 20 years in the.
\m.smo-mm.mmmbmwusu,mm

iona st the door,
Fumﬂf_mIktnu;umionhﬂlmmlhm!k\'mg&mu‘
aligned in par the lawyers in the
Stade of Georgia, ngai f Georgia and plan

passcd by its Demesirats, The Velimg Section argucd thal the scnats plan
wummhluhm‘-h v 1o elect esndidates in three districts,
ion i ot i tho

m'ﬁ differcase i those positions

dezinion adopting the
wnmmmﬂmhmwaﬂmm-w-wmm
Iater avertarmed by Comgress when it renewod portioms of the Voting Rights Act in
m:mmuh..mmﬂmwmwmpmm
Detnocrats sed st et one Republican, and whils the case was positively
swimming in p our

o the | th it the paith ndlmwh-dh-w:nad

colleagues of his stated that the Voting v.eeumpm fon had bocn the coseect an,
0 far as black volen” inferests L
he previously made that had bees wied 1o ssppon the St pesilion).

bt by late 2004, | did not helicve that | could ensure that following the law and
Facts would remain o higher priority than partisan Favoritism. This was hased
Pﬂll) o my «Mumlﬁdﬂwe\dﬁlm-wm. |I'wbol'ﬁc=.wd
int against by
‘ s "m!clumm Topat it
blasily, Hmwwhnhp\ﬂﬂdklk\'uml
Section's woak was evident, but it was tempered by & recognition thal there were
Fimits 1o doing s, That such tame i the
wellknows nd ham-fisted hasdling of decisions involviag Texas' congressional
ménmgph-hsmlﬂﬂm‘m‘mmhmmmi My concerms
enagmificd by (b ical sppointecs to
nﬂ.lmlnldethhﬂmwﬂhlnwmdd’uhmldhl
ailling "temm player”,

31 kst confdence that the hiring pracess wosld bing i attorneys who
placed chril

The akeover of iring by poliizal appoinies has been dosumented shenher, o
1don't fee that i duris
Adbiritracion undarhe camuro of Wiliam Beadford Reymalds - a controversial

003120 ph
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vod for reasons of idoology — | am relustant 1o sonslude that new hires shoukd
b juckged simply by the peopks whe bired theen (sn s asade, mor than a few old
hands in the Civil Rights Division mow look back on the battles of the Reynolds
e s hard-fought but highly professional by comparison 1o this adminisisalaomn, 2
real through-the-locking-glass experience).

Recent news, however, suggesis tha the cultare of the Civil Rights Division has
changed bo ong in which partsan sdvocasy wan openly tolerled, if ot
um-ged.uu,m Iires, at least until it was exposed. I\.u my seacerms

realinad. Tt is eredibila
of the O |mk‘hunm-mmh.almwllmunnuﬂ!hqudpmu'm
madk bing a Division lawyer difforent), and especially the Voting Section, if its
e attormiys somme ko be viswed by fedral courts, b st e fosal g imemcste
and by ih just a bunch of Punkscs. 1t is an cven
greater danger if that is true. | am Bopeful thet with responsible beadenbip al the
Dwvasion Jevel the Section's stafl will ane day regain ifs repratation for impatiality.
And ] mn pained by the thought that the reputation of fomser colleagues who still
remain i the Voting Scetion mey suller in the meantime.

4) Policy P » in types of canes,

In n chapter that | co-suthored with Joe Rich and former colleague Mark Posner i
The Ersaien of Rights, relcassd sarlicr this vear and svailsblo from the Conter for
Americas Progress, we discuss in detall the (public) voling rights enforement
patterns of this Administration. As we discuss, in addition to the notonious Teus
and Cvargia Section § desisions, thers arc alsc grest comserns about the lack of
e involving deerimination apsit African- American and Amesican Endian
voters, the wsa of the NVRA {Motor Voter Act} o pursus chimerical suspicions of
vl frmud ansd the e of the Dep
cheerleader for Republican litigants. | wor't discuss necommendations that never
mads the public record but | will say that these also hesvily influcnced my
dechion 10 leave D0

Furthemsore, | was outrged by the Adminbtration's very deliberate decivion 1o do
nothing bo prepars for ths remsthorization of Section 5 of the Voting Rights AL a
eritical federal proteetion for manorty volen in states with a history of volisg
hmnlmnm\allg&ﬂmf.ndnwlﬂ-brjﬂl}unsmmi

Lk itien | v
able 10 play amlenlh:mmul'bmmm but had 1 resnained in the
Voting Section [ doveloping
Congress make its decinionn. By mm:pdmdlppmleunhnhdbeme
Section $ analysts and
Sestion 3 atoeney atal in the Voting 3¢ s«m n campuign that appean ta bo

In fimsens | have the impression thet the goneral climate in the Civil Rights
Mwwdwr\uhlm! Mnmuy(wﬂ \huk‘m and othes new Fromt offies:
personnel has Hu with th having
been lowered so near the ground 1 casnot say if tht is meaningful.

penising iht, snd
I-lmiﬂraknumhhuhﬂnpdmmepmﬂemlnhl»\l
Rights Division ni the Depastment gencrally in recent weeks by you snd ather
joammalists Juxa-mh-h-puwm»h-wmw

o such Division & & hard thing to do, |
mmmrmdmr-dm;nummummmmmw.
Feturm 1 a Juatiee impartial

FERMALINK | TOPICS: Chl Rights Division AR

Comments (81)

i MeCall wrote on April 30, 2007 113 FM:

i guy 1) should b ke with pplag 0 ech Ry mon-dosial desia
Justice

Diepatmeat does mot, nor has it ever, solicited sy information
lmm npplicants . . . sbout their palitical affiliation or orienation ™

They [HD soficat such i son FROX it om the
Weh.
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Inside The Bush DoJ's
Purge of The Civil Rights
Division

By Paul Kisl - Aprd 17, 2007, X41PM

Over the past i years, the Bush
administration hm sggressively redhaped
the Justice Department’s Civil Rights.
Divinion. Many carcer analats s

at kv cither boen

driven out; i replacements l-'w o=
S o iy

Here's s insid nceoust of what it §ike inside from Tohy Mooee, a sedistricting
gt il v vl o sl et 1008 it e of
colleaguca, he lefl due the section, o ther:
s 0 padtom of selective it Eeands ot all

Accanting 1o Moore, his supervisor and the political sppointecs in the section
consistenily eriticized his work bocause it didn't jshe with their pro-drawn
conclusioas, That was bad enough, he said, but the real trouble came aficr e and
thres selleagees recommended oppaving a Usorgia voler LD, Lo pashed by
Republicans. Afler the recommendation, which cladhed with the views of Mooee's
supsrioes, they reprinandsd him for nol adequataly mnalyring the evidencs and
aceused him of matreating his Repubbiean colleague, with whom he'd had frequent
isagrocments, Bul i got woese. Moore said that his Republican superioes even
momitored his sl cventually fling a complant against him with he Jatice
Office of ilty for allegedly dicloning
peivil o in on cmil (he wan <k Fedup, and
[l 10 bin profesicasl futurs in thers, he lefl

Moore said that his expericnce wis similar 1o others in the section who'd diagreed
wih somuervalive attomcys working ol the Justia Dparimant. Ove the following
vear, all thres of Meoore's colleag d himn in img the law cither
lefl or were transferred wlm’beu-.l.oe I‘n: senior member of the lesm, Robert
Eerman. the deputy chicl of the section and a 2%-vear veteran of the Civil Rights
Divinion, was transfered to the Office of Profossional Developasest - what Sen,
Ted Kemnedy (I-MA) has called “a doad-end job.

The Justics Dep Office of d and
conductod an ivestigation into the vection's handling of the Cicorgia L13, law, Joc
Rich, the former chief of the voting section, told me that he was inlerviewed by
imeatigators im 2006, 1P not shear, hawsver, what the cstoom af the

“Mr. Moore's allegations sbout political interference in the Civil Rights Division
susrounding ths Ceorgia memo, are very mech in s with whal we arc lesming
duilly sbet this Justice Depantment,” Rep. Jerrold Nadler (IRNY) told
TPMmuskraker. Nadler is the chairman of a Housa Judiciary subsommitios that
held u hesrimg on the voting section lsst month, "A elear picture & developing of s
department cullmre that seems 10 encoursge politically-motivated, Enproper and
Banlens activity.”

The veting section is tasked undzr the Voting Rights Act with reviewing new
Segilation in certain regions in order to provent regulations that might lead 1
dncrimsination agaimet minority voter. When Moors and kis colleagues camined
the Gicorgia voler-identification Law, they fousd a lot 8o worry sbost, Their bosses.
weren'l intcrested.

ey et el b in motiing Corgiss submision.”Mocws,

hohas & PR, in gecgraphy and had 2000, told e
"They were i i mcmbhng i ppert pre=c}
Any aftstpil b brng ug T — ot wes

igmared or oritiqued. We wens tald it was our v bi

Any evidence in support
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was embraced uncritically ”

Th problems with Gorgia's mew law wers Jgion, m outlined i the
" that Mooes snd his coll compiled.

To start with, jurisdictions covered by the Voting Rights Act (mestly in southern
statin) ars resquired 10 show that law chamges will not have a discriminatory mpact
on minerity volors, In the case of Goorgia, the law chasge woakd have revised an
warfier voter-L 0. low that allosed a vaniety of forms of identification (such m &
usility Wil the new law restracted acceptable forms %o photo L12. Hut the law's
dvooates could provide no evidence that African Americans would mot be
dnproporticnately affccied by the Bill In fact, the law had becm pushed largely on
the hasis of sssertions contained in Stcaling Flections, ol beol!h comservative
Jomalist John Fand and what was called “snccdotal evidencs.®

Otk vidnes poitad v morsrongly o e motiven bekind e
Segilation. According to the
Sox Burmsister, the sponsor of the bill, Lol section staff that “if there are fower
lack volers bocause of this Bll, # will only be becass thers s loas opportusily
for fraudd.” anel that “when Black voters in her black procinces ane not paid fo voec,
thay da mol g 8o e polls.”

For that sl a host o cther ressam Meoe il thres of his colkeagues
d ngainsl the b on their review team, &
yowg Republican lawyer, .uppuwmm Vet Moors's leam twas
nevertheless overnbed and the bill was clesred. In o telling scquel 1o these events
at the Jastice Dpartment, a foderal appeals court judge kater harrod
implementation of the law, cossparing it 108 Jim Crow-cra podl tax,

Things wesnt dounbsill from there.

Afew weeks later, Moose said, he and sll three of his colleagues were called in
ons by om 1o speak with voting section shicf Aok Tasner. Al four wers criticized
for their performance o the Goorgia LI, memo,

I.l!Ihepmll:mrﬂug.\laﬂ:md“1m«lbwdh‘m[mhhpdoﬂnmm
= for ot adecaatly analy; idence - and for 5 1
of misireating th becamse | erit af the
IlmglthMﬂM'\MMIdmgaﬂngihﬂMMbﬂnlﬂq‘m

s bctiweem the lawyer, kwhua Rogers, and the others om the temm, “He
i jusd out of b schoal snd had only been in the soction a few months. He was
saying things s writing things in his memes that we belisved wers incorreet...
We had some very sharp disagrecments with bim.”

Moo said that instead of meetisg with Tanner like the others, Rogers was “eslled
over 1o maim Justice and commended for his work on the cme.* Rogers, a member
o the Repushlican National Lawyers Associstion, is sl with the section
B it it o there. Moore ssid that there was persistent gossip in the section

> G e . L pesimstoid i

stadl's emarh,

This suspicion was confirmed, he said, when Bradiey J.
Schlozmum, the Principsl Deputy Assistant Attomey
(

1o the Patrict Ast) and Hans vom Spakonsy, Comeel to
the Assistant Atloeney General for Cinil Rights (now &
commisssonos v\i!nhe Federsl Election Commission),
fiked n complasst agsanst ham with the Offics of
Prodessional k.upmbdu! {OFR).

ey ik

The charge, Moore said. was that he bad violated
department rules by discussimg on of the section's cases in am ceaail 1o a friend
wh nead b work in the Civil Rights Division. He was interviewed by
imvestignion. Accarding 1o an Apeil, 2006 leter from OPR raviewed by
TiMmuchraker, Moors was cleared of mny wiongdoing.

Bt Mesors had had enough, Worried shout the
Hkelihood of receiving  poor performance review
From his superion, he lefl in Apeil of lat year. 71 [l
wery much retalisted agsinst,” be ssid. “1t happened o
a lot af ws who disagroed. ™

Moars currenily works as the project manager for the
Commission on Federal Flection Reform st American

University. "
ian Vom sy
—

comfarchiv 2989, phy
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In respanse 1o this peeee, Justios Department ey
apolexwemman Cyathia Magnuscs said that the Privacy et prevented the

department from discussing persoamel issues. Tut she did say that the desision 1o
clear the Goorgia voter identafication law “Tolknwed o carcful anslysi that lasted

Moore took isswe with that. “Did we [examine sll of the relevant factors|* Yes.
Dl they sommider them? Mo,™

In TPMmuschraker, Sea. Ted Kennody vaid tha the admisistrat
poliicizntion af the Cinil Rights Division goes handvin-hand with its esphasis on
woter fraud SO

“The D of Justice s protection of the fiend i right
10 vote should be above politics. Unfortunataly, that bosm
the cass in this Administration. th L of
United Ststes sttomevs who had refissed to bring meritlews voter
firmud charges is just the latest exmmphe of a problom that has far
deeper roots, The facts suggest that for years, the Huah

fadcontom b e ot ighs i

Sool™

GET YOURS

Comments (102)

Amanymess wrots om Apeil 17, 2007 £ PAL:

Sathe political appoistecs monitar the e-mail of the carcer sall.

And Karl B d oty i ik fo excape

Are the political sppainices over at the NSA sifting throagh all those c-maily?

Kitigatormeom wrols on Apnl 17, 2007 4:05 M-

Sa, is Loshua Rogers, the young Repahlican lawyer whose views about the
Goorgin voliag iled, 5 graduste of Regent University Law School?

Mike Conmnell wrote on Agnl 17, 2007 4:10 PAE

Let's not forget the DOF senior staff over rods findings by staff lswyers that Tom

Dalay » districting in Toxms vis Vating

Rights Act

Washingson Post anticle with links 1o DOJ menson and documents.

e veww washingtospost com wp-dyn content sticle 2005 1201 AR 20051 20101927 ham]

Not Surprised wrote on April 17, 2007 4:12 P

Abov e Lavw has fong besn covering be cratiness al the Special Litigation.

Jof 28 R222008 12:47 PM
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Voter Purging: A Legal Way for Republicans to

Swing Elections?

By Steven Rosenfeld, Altertet. Posted September 11, 2007,

Now the Department of Justice, like the Republican Party, wants

fewer registered voters in 2008.

The Department of Justice's Voting Sectian is pressuring 10 states to

purge voter rolls before the 2008 election based on statistics that
former Voting Section attorneys and other experts say are flawed
and do not confirm that those states have more vater registrations
than eligible voters, as the department alleges.

Voting Section Chief John Tanner called for the purges in letters sent

this spring under an arcane provision in the National Voter
Registration Act, better known as the Motor Voter law, whose
purposa s to expand voter registration. Tha identical letters notify
states that 10 parcant or more of their election jurisdictions have
problamatic vatar rolls. It tells states to repart “the subsequent
remaval from rolls of persans ne lenger eligible to vote.”

“That data does not say what they purport it says,” said David
Becker, Pecple for the American Way Foundation's senior voting
rights counsel and a former Voting Section senior trial attorney,
after reviewing the letters and statistics used to call for the purges.
“They are saying the data shows the 10 worst voter rolls. They have
a lat of explaining to do.”

“You are basically seeing them grasping at whatever straws are
possible to make their point,” sald Kim Brace, a consultant who
helped the U.5. Election Assistance Commission prepare its 2004
National Vater Registration Act report, which contains the data
tables cited by the Vating Section letter to identify tha errant states,

The Justice Department weuld not comment for this report, despite
repeated requests.

The 10 states receiving Voting Section purge letters are Towa,
Massachusetts, Mississippl, Nebraska, North Carolina, Rhode Istand,
Seuth Dakota, Texas, Utah and Verment. Since 2005, the Section
has also sued six other states or cities -~ Indlana, Maine, Naw
Jersey, Phitadelphia and Pulaskl County, Arkansas -- whare purging
woter rolls was part of the resulting settlemant. Only Missouri fought
a Vating Section suit, winning In faderal court, although that
decision has been appealed.

Democratic Party officials In Washington and state capitals were nat
fully aware of the latest \ioting Section eMart to winnow voter rolis,
but Democratic National Committes officials said it would be studied
in & SD-state review of election practices befare 2008.

The voter roll purges are part of an unprecedented effort at the
Justice Department to eliminate “voter fraud,” which, as defined by
Republican activists, Is an assumption that Demacratic pobtical

ar political have filed fake
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voter or to vote than once
to win elections. These claims have been investigated by the U.5.
Election = (EAC) and and found to

be withaut merit. However, the Bush administration’s Justice
Departmant, starting under former Attornay Ganeral John Ashcroft,
has devoted considerable resources to prosecuting “voter fraud.”
The effort to pressure states to additionally purge vater rells is a
trickle-down affect of these policies,

Voter roll purges, if incorrectly done, can be a factor
In determining election outcarmes - particularly in
tight races. Unlike maost of the “voter fraud” cases
cited by GOP activists, where a handful of
registrations -- usually in the single digits - from
big voter registration drives are found to be
efroneous, purges can affect thousands of vaters. In
Florida and Missauri in 2000, a total of 100,000
legal voters were incorrectly removed, according to
academics and local election officials. In Cleveland
in 2004, voter purges were a factor behind long
lines and pecple leaving withaut voting as poll
workers dealt with people who did nat know they
had been remeved from voter lists, various madia
repartad.

AlterNet obtained and analyzed the EAC data used by the Vating
Section to identify states with allegediy swallen vater rolls that nesd
purging, Using the methodology cited in Tanner's letters, i found 18
atates where more than 10 percent of the Jurisdictions -- & total of
2,000 counties, cities and townships -- allegedly had more registered
voters than eligible voting-age citizens. It shared those findings with
several dozen experts - from consultants like Brace, who compiled
the numbers, to former Voting Section lawyers, to state election
officials, to political operatives - to assess if those states’ voter rolls
needed purging and whether the Voting Sections actians were
partisan.

Altarfet found many of the states targeted by the Voting Section
have outdated voter rolis, especially in rural counties, where tha
registrations of people who have moved, died or bean canvicted of
felonies need to be removed. That is the standard practice of local
alection officials and required under federal election laws. Howavar,
AlterNet found that some states facing Justice Department pressure
to purge voters have long been targeted by GOP "vote fraud™
activists, especially where concentrations of minority voters have
historically elected Democrats -~ such as St. Louis, Philadelphia and
South Dakota's Indian reservations. One of those Republican activists
who is now a Federal Election Commission member, Hans Von
Spakovsky, started the department’s purge effort in January 2005
when he was a political appeintee overseeing the Voting Section's
legal agenda, according to former Voting Section attorneys who
worked with him then.

1 2 3 4 Nextpages
View as a single page

AlterNat Your turm

iy DiggThis Story

Support Alteret

Do you walue the information See more storkes tagged with: voles Traud, disenlranchisement, voting
you're getting from AlterNet? section, natienal veter registrati, veting section hans von s, 2008, voter
Please show your support with a purge, doj

tax-deductible donation.
Steven Rosenfeld is a senior fellow at Alternet.org and co-author of

——— What Happened in Ohia: A Decumentary Record of Theft and Fraud in
Tiall us how we're deing, the 2004 Elaction, with Bob Fitrakis and Harvey Wasserman (The New
Press, 2008).
Search: Liked this stary? Gel top stories in your inbox anch wesk From Raghts and

e . Libertiea! Sign up mow =

2of% R2272008 12:51 PM




287

NC {DEPT OF JUSTICE

U.5. Department of Justice
Civil Rights Division

Voring Section - NWB
950 Pennsylvania Avenue, NW
Washingron, DC 20330

April 18, 2007

The Honorable Gary Bartlett
Executive Director

State Board of Elections

P.O. Box 27255

Raleigh, North Carolina  27611-7255

Dear Director Bartlett:

We write to you as the chief State elections official for the State of North Carolina to
reqiiest information concerning the State’s compliance with certain requirements of the federal
National Voter Registration Act of 1993, 42 U.S.C. §1973gg et seq. (“NVRA™) and the Help
America Vote Act of 2002, 42 U.S.C./§ 15301 ef seq. (“HAVA”).

Section & of the NVRA sets forth requirements with respect to the administration of voter
registration. As part of a nationwide gffort to assess compliance with the Section 8 of the
NVRA, we copducted an agalysis of each state’s total voter registration numbers as a percentage
of citizen voting age population based on reports following the 2004 general election submitted
to the Election Assistance Commission. According to that report, voter registration actually
exceeded the total citizen voting age population in 10 percent or more of the jurisdictions within
your State. Itis contemplated that th effective implementation of a statewide voter registration
database pursuant to HAVA would he}p address that issue and provide an opportunity for State
action.

We write to you to request a c&py of your State’s current voter registration list in
electronic format. Please include, at alminimum, voters” full names, dates of birth, addresses,
dates of registration, voter history, and social security number (if available), on a compact disc in

a comma-delimited file format or as a Microsoft Access database file. We are requesting this .
information under the statutory authority found in 42 U.S.C. §1974b. As you are aware, we
made a similar request to you iz Augut 2006, and we thank you for complying with that request.
We write now to assess the changes in, your voter registration list since that time, and in
particular since the adoption of a statewide voter registration database and since the intervening
federa) election and the subsequent retnoval from the rolls of persons no longer eligible to vote.

Please provide the information requested above no Jater than two weeks from the date of
this letter. We will be happy to provide you with our Federal Express account number. The
. APR 9 37007
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materials may be sent to Robert Popger of the Civil Rights Division Voting Section to the
following address: Voting Section, Civil Rights Division, 1800 G Street N.W.,
Washington, D.C. 20006. If you have any questions regarding our request, please contact
Mr. Popper at 202-305-0046. We vety much appreciate your cooperation in our efforts to
monitor the progxess nationwide of and HAVA compliance.

Sincerely,

John X. Tanner
Chief, Voting Section
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National Voter Registration Implementation Project

October 1, 2004

Hans A. von Spakovsky, Counsel to the Assistant Attorney General
Joseph D. Rich, Chief, Voting Section

Chris Herren, Trial Attorney, Voting Section

Civil Rights Division

U.S. Department of Justice

950 Pennsylvania Avenue, NW

Washington, DC 20530

Dear Messrs. von Spakovsky, Rich, and Herren:

Thank you again for meeting with representatives of the National Voter Registration Act Implementation
Project on September 10, 2004 regarding implementation of the National Voter Registration Act (NVRA)
in public assistance offices. We hope that the conversation that day can be part of an ongoing
collaborative effort to ensure that the Act’s public assistance provisions are effectively implemented in all
states where they apply.

In this spirit, we would like to express our disappointment that the Department of Justice has decided not
to take a particular step discussed during the meeting. By choosing not to write to governors, election
officials, and public assistance commissioners to emphasize the importance of immediately bringing their
states into compliance with NVRA Section 7, the Department is missing a critical opportunity to prompt
all states to correct serious ongoing violations of the rights of public assistance recipients to participate in
the electoral process on the same terms as other citizens.

We understand that the Department’s reluctance to communicate with states about the need to improve
compliance with Section 7 is based in part on the fact that the Department already sent a letter on August
31st to election officials regarding compliance with federal voting laws. However, while the August 31st
letter was constructive as far as it went—reminding election officials in a general way of their obligations
to comply with the Voting Rights Act of 1965, the NVRA, the Help America Vote Act of 2002, and other
laws—it was inadequate in at least two respects. First, by broadly focusing on nondscriminatory
administration of a large body of federal voting laws, it failed to emphasize the systematic failure of most
states to register voters through public assistance agencies as required by Section 7. Second, the fact that
the August 31st letter was addressed only to election officials means that it did not reach the key officials
who are required to implement NVRA Section 7, the governors and public assistance commissioners with
management responsibility over public assistance agencies.

We appreciate the Department’s offer to look into specific violations in individual states, and we will
follow up with you shortly with examples of such violations. However, as is manifest from the dramatic
decline in voter registrations through public assistance agencies in nearly every state and from even a
cursory look at the activities of public assistance agencies across the country, what we are seeing is a
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U.S. Department of Justice -2- October 1, 2004
Civil Rights Division

wholesale failure of states to comply with Section 7, a singular failure that affects the rights of millions,
perhaps tens of millions, of citizens. While an investigatory approach focusing on the deficiencies of
individual states will likely be necessary in states that refuse to respond to firm reminders of their
obligations under the law, we feel that given the nationwide scope of the problem, the Department must
find ways to spur improved compliance throughout the country, rather than responding only in instances
where specific violations are brought to the Department’s attention.

Should you have any questions, please contact Lucy Mayo at Deémos at 212-419-8772 or Doug Hess at
Project Vote at 202-955-5869. Thank you again for your atiention to this important matter.

Sincerely,

% . < AU
‘ﬁjﬁgw o . 4 W::;,. LA .

Miles Rapoport Mazxine Nelson

President, Démos President, Project Vote




291

The National Voter Registration Act’s Public
Assistance Requirements: A Promise Unfulfilled

A Report to the U.S. Department of Justice

Demos: A Network for Ideas & Action
Project Vote
January 2005
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Introduction

The following report reflects the findings of a joint project by Demos and Project Vote, two
nonpartisan, nonprofit organizations that aim to incrcasc votcer registration and strengthen
participatory democracy.

During the late spring, summer and fall of 2004, Demos and Project Vote worked with states
across the nation to improve compliancc with the National Voter Registration Act of 1993
(NVRA_ P.L. 103-31). Spccifically, thc goal was to strengthen compliance with Scetion 7 of the
law, which mandates that states ofter voter registration services at public assistance offices.

In rescarching state compliance with the NVRA and doing work in the ficld, Demos and Project
Vote found that, to a disturbing degree, states are disregarding their obligations under the law.
This report describes these findings and offers potential policy remedics available to the
Department of Justice, the only federal agency with the both the power and the mandate to
compel compliance. Specifically, this report:

= Provides a brief history of the NVRA, focusing on the Act’s public assistance
requircments;

= Offers an analysis of FEC data showing the decline in voter registration at public
assistance agencics in ncarly all states;

= Summarizes observations from the field of defocts in state implementation responsible for
this dramatic drop in registrations;

= Describes systems in place in states that have been more successful than other states in
implementing the NVRA requirements for voter registration at public assistance
agencies; and

= Offers policy recommendations on steps that the Department of Justice and allied agencics
can take to improve compliance with Section 7 of the NVRA.

Poor statc implementation of the public assistance provisions of the NVRA is ncither incvitable
nor irreversible. Tn working with states carlicr this ycar, Demos and Project Votc found important
exceptions to the negative trends—a handful of states that have been able implement key
provisions of Section 7 with ease. These states demonstrate that, with good faith efforts, states
can improvc and cnhance their compliance with the public assistance requircments of the NVRA.

A Brief History of the NVRA

When Congress passed the National Voter Registration Act of 1993 (NVRA, P.L. 103-31), its
goals woere to “increasc the number of cligible citizens who register to vote in clections for
Federal office™ and “protect the integrity of the electoral process.™

The NVRA created a varicty of mechanisms to make it casicr for American citizens to obtain and
complete votor rogistration applications. These included requirements for states to cstablish and
disseminate mail-in voter registration forms; offer voter registration services at motor vehicle
departments; and offer voter registration services at public assistance offices.

"National Voter Registration Act of 1993, Public Law 103-31, May 20, 1993, 1031d Congress, Section 2
(b,
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Citizens and public officials tend to be most familiar with the mail-in registration forms and the
“motor voter™ section of the law, which created simple mechanisms for voter registration at motor
vehicle departments.

Scction 7 of the Act, less widely known, requires states to designate all offices that provide public
assistance—such as Food Stamps, Medicaid, Temporary Assistance for Needy Familics (TANF),
and Women, Infants and Children (WIC) benefits—as voter registration agencies. With each
application for assistancc, application for recertification or change of address notification, states
must provide a form that includes the question, “If you arc not registered to vote where you live
now, would you like to apply to register to vote here today?” States are required to provide to
cach applicant who decides to register “the same degree of assistance with regard to the
complction of the registration application form as is provided by the officc with rcgard to
completion of its own forms.™

Congress included these requirements because low-income individuals are less likcly to have
driver’s licenses, and would thercfore be underrepresented in a systom that focused exclusively
on motor vehicle departments. Minority, female, urban, and low-income citizens are among those
least likely to own cars and most likely to frequently change addresses. Indeed, Census Burcau
data from 2000 shows that African Amcricans were 14 pereent less likely to have registered at a
department of motor vehicles than whites; Latinos were 25 percent less likely, and Asian and
Pacific Islander Americans 37 percent less likely.”

Lawmakers belisved that establishing voter registration at public assistance agencies would
rectify this imbalance.

A number of states initially resisted implementing a varicty of the NVRA mandatcs, challenging
the federal government’s authority to impose such registration requirements. The courts struck
down these state challenges, citing the constitutional authority of Congress to regulate clections
and voter registration.*

With the courts rejecting statc challenges, many states appear to have made some initial, good
faith efforts to implement the agency registration provisions. But such efforts soon dropped off.
The NVRA required the Federal Election Commission (FEC) to report biennially to Congress on
the impact of the act, and thesc reports show a striking trend.” As the next section will document,

? Ihid., Scction 7 (a).

3 *Voting and Registration in the Election of November 2000,” U.S. Census Bureau Current Population
Report P20-542, This report and other detailed data on Americans’ voting behavior are available online at:
http:/fwww.census. gov/] ation/www/socdemo/voting html

"In Acorn v. Miller, 129 F.3d 833 (6“‘ Cir. 1997) (Michigan), Voting Righis Coalition v. Wilson. 60 F.3d
1411 (9Lh Cir. 1995) (California), and Acom v. Edgar. 56 F.3d 791 (7“‘ Cir. 1995) (Illinois). appellalc courls
interpreted Congressional authorily over voler registration as paramount, citing the Constitution’s Elections
Clause—Article I, Scction 4, Clause 1—as {he source of such authority. For a clear, concise explication of
these and relaled decisions. see “Elections: The Scope ol Congressional Authorily in Election
Administration.” GAO Report to the Congress (March 2001).

° Under the Help America Vote Act (HAVA), this reporting responsibility shifted to the Election
Assistance Commission.
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FEC data show that rcgistrations at public assistance agencics dropped 6/.8% between 1995-96
and 2001-02.°

Analysis of Federal Election Commission Data

The NVRA required the Federal Elcction Commission (and now the Election Assistance
Commission) to report bicnnially to Congress on the impact of the NVRA. The first such report,
issued in 1997, presented results of the states™ initial efforts to implement the NVRA from 1995-
1996. Given that some states experienced difficulties implementing the new requirements and
others did so only after unsuccessful court challenges, there is no reason to believe that states’
results for 1995-1996 reflect the NVRA's full potential to facilitatc voter registration.
Nevertheless, data from 1993-1996 offer a baseline against which states” results in subsequent
vears can be measured. The data show that 1995-1996 represented a high-water mark for voter
registration at public assistance offices, cven with state missteps in the initial implementation of
NVRA Section 7.

While the state-reported data presented by the FEC is flawed in some significant respects,” they
are sufficiently complete to demonstrate serious problems with state implementation of the
NVRA at public assistancc offices over the past decade.

Overall compliance with the NVRA has been far more successful than adherence to the public
assistance provisions in Section 7. As Table 1 (on the following page) indicates, total applications
reported by the states from all sources were down 9.6% in 20012002, as comparcd with 1995-
1996. Howcvcr, this modest decling reflects the fact that there was no presidential clection in
2001-2002. Changes in the number of applications from each source are better understood by
comparison between the presidential clection years (1999-2000 versus 1995-1996) on the onc
hand and the non-presidential clection years (2001-2002 versus 1997-1998) on the other,

Such comparisons show an upward trend in total applications from all sources. Total applications
were up 10.1% in 1999-2000, as compared with 1995-1996, and up 3.5% in 2001-2002, as
compared with 1997-1998. Moreover, similar comparisons show increases or only modest
deelines in applications from individual sources other than public assistance offices. For example,
applications from motor vehicle offices were up 26.8% in 1999-2000, as compared with 1995-

“ Impact of the National Voter Registration Act of 1993 on (he Administration of Elcctions for Federal
Office. 1995-1996, 1997-1998. 1999-2000, 2001-2002 (Federal Election Commission Reports to the 105",
106™. 107" and 108™ Congresscs).

" The flaws in state-reported data presented by the FEC are noted in this report’s Appendix A and also
detailed in appendices (o the FEC reports themsclves. [n addition, our review of the data presented in the
FEC reports revealed scveral arithmetic crrors, which scem to have caused the FEC to report substantialty
inaccurate national totals of voter registration applications from public assistance offices in some years as
well as several other erroncous figures. The numbers in this report have been corrected. For additional
details, see the notes to Appendix A. Notwithstanding the problems with the state-reported data, there are
several reasons 1o believe (hat (he national (rends discussed in this section are valid. First, our analysis
indicates that aggregate trends in states that indicated that their data were complete are not substantially
different from trends in states that indicated problems with their data. Sccond. in some cascs, the problems
with data reporied by a given stale arc the same from onc report Lo the next. For example, some states
reporl perennial problems oblaining data [rom certain jurisdictions: in (hese inslances, slatewide lotals
should be comparable [rom onc reporting period to the next. Finally. information obtained by Demos and
Project Vot in our conversations with state stall around the country bear out the trends discussed in (his
scction,
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1996, and up 5.6% in 2001-2002, as comparcd with 1997-1998. Applications by mail were up
14.8% in 1999-2000, as compared with 1995-1996, and up 17.8% in 2001-2002, as compared
with 1997-1998.

Figures from public assistance offices offer a sharp contrast to these upward trends. Applications
from public assistance offices fell 56.8% in 1999-2000, as compared with 1993-1996, and fcll
23.1% in 2001-2002, as compared with 1997-1998. Tn fact, public assistance offices are the only
source of applications that declined in each biennial period. Tn the 1999-2000 presidential election
period, applications from public assistance officcs were down even compared to the proceding
non-presidential clection year. Such applications fell 13.4% in 1999-2000, as comparcd with
1997-1998. while applications from other sources rose 30.8% during the same period of time. The
net result of this steady decline is that applications from public assistance offices had fallen
61.8% by 2001-2002 as compared with 1993-1996  far more than the 6.1% decline in
applications from all other sources. In short, statcs’ poor results at public assistance offices do
not reflect a broader decline. Rather, the drop in voter registration applications at public
assistance offices excceds the overall deercase in registration by a more than ten-to-onc ratio.”

- - - 0
Table 1. Voter Registration Applications By Source 1995-2002
Tour-Year Six-Year,
Changes Change
Change Change Change
1995-96 1997-98 199900 1995-96 | 1997-98 | 1995-96
VRApps | lo | VRApps| o [ VRApps| to | VRApps| w o ©
Source 1995-1996 | 1997-98 | 1997-1998 | 1999-00 [ 19992000 200102 2001-02 | 199900 ] 200102 [ 200102
gg{gs\’c}““k 13722233 10.6% [15.175.653] 14.6% [17.393.814] 7.9% |16.026407| 26.8% | 5.6% | 16.8%
By Mail 12.330015] -28.7% | 8.792.200 | 61.0% [14.150.732| -26.8% [10.357.284| 14.8% | 17.8% | -16.0%
Public
Assistance 2,602,748 | -30.1% | 1,298,907 | -13.4% [ 1,124,491 | -11.2% | 999,042 | -56.8% | -23.1% | 61.6%
Oftices
B::}’:‘:\“ 178015 | 26.3% | 225156 | 48.5% | 115971 | -204% | 92317 |-34.9% | -59.0% | 48.1%

¥ Though our focus is on applications at public assistance officcs, it's worth noting (hat drops in
applications from disability scrvices were only slightly less severe: down 34.9% in 1999-2000 as compared
with 1995-1996 (presidential ycars) and 59.0% in 2001-2002 compared with 1997-1998 (non-presidential
years).

® While cascloads in some public assistance programs have declined overall since (he NVRA wenl into
cffect. these declines arc not sufficient to explain the declines in voler registration applications through
public assistance agencics. For example, in {he Food Stamp Program, onc of the largest and most inclusive
public assistance programs, average monthly participation was about 7.8 million houscholds in 2001-2002
compared with 10.7 million in 1995-1996, for a decline of about 27.0%. (Sowrce: USDA-National
Agricultural Statistics Service, Agricultural Statistics 2004, Table 13.7.) As we have seen, the decline in
voter registration applications from public assi: offices during the same period was 61.6%. Moreover,
there is evidence that declines in public assistance caseloads do not mean that [ewer people are applying lor
benefits. Sce, for cxample, FIP Cascload Trends Overstalc Good News for Michigan's Poor Familics.
Michigan League of Human Scrvices, Sepl. 2001, available at www.milhs.org/Media/EDocs/FipTrends. pdl
(application Ievels of Michigan's main public assislance program continued at the Ievels recorded in the
early and mid-1990s. even (hough caseloads were down); M R ding Public Assi
Cascloads vs. Applications, Center for Public Policy Prioritics, Mar. 29, 1999, available at
www.cppp.org/prod ‘policyanalysi loads html.

1% See footnote 7.
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Ammed Vorees
Offices

76,008 [ -703% [ 22608 |2275% | 74038 |-27.0% | 34024 -2.6% | 139.0% | -28.9%

State

Designated 1,732,475 | -36.9% | 1,092,526 | 72.3% | 1,881,984 | -44.8% | 1,038269 | 86% | -5.0% | 40.1%

Sites

Other Sources | 10,810,934] -18.9% | 8,765,163 | 24.9% [10,943,962| -18.6% | 8,906,351 | 12% | 1.6% |-17.6%

TOTAL 41,452,428 -14.7% |35,372,213( 29.3% (45,684,992 -17.9% |37473,694| W.1% | 5.9% | -9.6%
Total Less

bublic

Public 38,849 680] -12.3% |34.073,306( 30.8% (44,560,501 -18.1% |36 474.652| 14.6% | 7.1% -6.1
Assistance

Ofllices

The previous analysis reflects aggregate national data. The results of individual statcs vary
significantly, with many showing declines considerably worse than the national average. A
handful of states bucked the national trend and showed an increase rather than a drop in
applications from public assistance offices.

The chart in Appendix A presents state data for voter registration applications from public
assistance offices as well as state totals from all sources. The chart is sorted according to the net
declines between 1995-1996 and 2001-2002. Most states posted declines steeper than the
national figure: 25 of 43 states reported decreases exceecing 61.6%. Only 6 statcs reported
increases in applications from public assistance offices, while 15 reported increases in total
applications from all sources in the same period.

Comparing presidential election periods, 24 states reported declines in applications from public
assistance offices from 1995-1996 to 1999-2000 that were steeper than the national figurc of
58.6%: only 4 states reported increases in applications from public assistance offices while 25
reported increascs in total applications from all sources. Figurcs from the non-presidential
clection periods show similar results. There were 34 states that showed declines in 2001-2002
compared with 1997-1998 that were worse than the national figure of 13.4%; only 10 states
showced increascs, while 23 showed increascs in applications from all sourccs.

Field Observations

The disturbing drop in registration applications from public assistance offices reflects specific
defects in state implementation of the NVRA. Observations from the field show that there are a
number of causcs for declining registration at public assistance agencics.

During the summer and fall of 2004, Demos and Project Vote conducted meetings in a number of
statcs regarding implementation of the NVRA in their public assistance offices. These mectings
often included discussions with top officials, site visits to welfare offices, conversations with
caseworkers and office managers, and analyses of voter registration procedures.

TIn the states where Demos and Project Vote worked most intensively, we witnessed widespread
violations of the NVRA in public assistance offices. Violations ranged from certain offices
effectively offering no voter registration services whatsoever to voter registration not being
offered to an array of clients who contact agencics by various means (¢.g. phonc or mail)."!

i . . .

It should be noted that, in cases where states worked with Demos or Project Vote. most problems were
remedicd fairly quickly and casily. For example. initial plans for a new “change center” in Philadelphia,
Peonsylvania—where clients can phone in any changes to {heir status (c.g. address or cmployment) in licu
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It has also come to our attention that many voters were disenfranchised in the recent presidential
clection by apparcently widesprcad violations of the NVRA. A hotline cstablished in 2004 by the
Elcction Protection Coalition, a national, nonpartisan collaborative of over onc hundred
organizations, received numerous calls from would-be voters who claimed to have completed
timely voter registration applications at a PAQ, only to find themsclves omitted from the voter
rolls on Elcction Day. These reports arc recorded in the web-based Election Incidence Reporting
System (EIRS), available for viewing at www verifiedvoting.com. See Appendix B for logs of
some of these calls. Duc to a phenomenal call volume cxpericnced on the hotline (tens of
thousands of calls were made on November 2™), many callers were not able to get through to an
Election Protection volunteer. Thus, the PAO registration problems recorded in the EIRS almost
certainly under-report the actual number of citizens who were unable to vote on November 2,
2004 because of poor NVRA implementation,

It is worth noting that voters who registered at motor vehicle departments also taced problems on
Elcction Day. Whilc a scarch of the EIRS will certainly reveal some of these problems, nows
reports from multiple states indicatc that voters who registered to vote and motor vehicle
departments found themselves unlisted on voter rolls when they went to the polls.> (See
Appendix C for full reports.)

Below are details on the Section 7 violations we witnessed in various states. These violations
were witnessed between June and October 2004, A violation that was remedicd as a result of our
work is indicated parenthetically; otherwise, violations are presumed to remain unresolved.

Arizona

= The Department of Employment and Rehabilitation Services (DERS), which administers
programs scrving individuals recciving TANF and Food Stamps, did not offer any voter
registration services. (This problem has been addressed; as a result of our work in the
state, DERS has now adopted a voter registration system.)

= Lack of procedures for registering individuals who change their addresses at Department
of Economic Security (DES) offices.

= DES offices without bilingual votcr registration applications as required by foderal law.

= Voter registration not offered to those who receive services from DES offices via phone
or mail. No procedures are in place to offer voter registration during phone transactions,
and packets subscquently mailed out with application materials lack the required
declination and voter registration forms.

California (Los Angeles County
= The Los Angeles County Department of Public Social Scrvices’ declination form
language did not comply with the NVRA. The form read: “Would you like to register to

of face-to-face contact at a public assistance office—made no provision for voter registration. Voter
registration was added Lo a checklist of options [or clients reporiing a change of address aflter Demos and
Project Volc brought this NVRA violation (o the aticntion of agency administrators.

12 %§ome Motor-Voter Registration Problems Noted,” Mike Haslen, The Advertiser, Nov. 4, 2004, Baton
Rouge. Louisiana; “Volers Registered Al BMV Not On Registration Rolls™ by David Slone, Times-Union.
Nov. 4, 2004 Warsaw Indiana; “Minor Problems Reported at Some Polls.” Stall reports, The Patriot-News,
Nov. 3, 2004, Pennsylvania: “Broken Vole Counting Machines, MoveOn Draw Complaints in Iowa.” Lynn
Campbell, The Register, Nov. 3, 2004, Des Moines, lowa.
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vote here today?™™ (As a result of our work with the County, they arc now fixing this

error.)
Voter registration training is not offered to staff on any level. (The County is now sctting
up training for staff.)

Connecticut

Florida
.

In July of 2004, thc Department of Social Scrvices (DSS) acknowledged that entirc
offices administering TANF, Food Stamps and Medicaid were not complying with the
NVRA. (Through our work with the statc, DSS has taken steps to roctify this situation.)
Lack of procedurcs for registering individuals who change their addresses.

Voter registration not offered to those who receive services from offices via phone or
mail. No procedures in place to offer voter registration during phone transactions, and
packets subscquently mailed out with application matcrials lack the required declination
and votor registration forms. (DSS is now addressing this issuc.)

Agency and office staff not trained in NVRA procedures. We have encountered regional
dircetors who were entircly unaware of their dutics under the NVRA. (DSS is now
incrcasing trainings on NVRA compliance.)

The voter registration question that is integrated into public assistance applications docs
not comply with the NVRA. The question on the Application Packet for Food Stamps,
Temporary Cash Assistance and Medicaid reads: “Check YES if vou would like to apply
to register to vote or update your voter registration information.
Lack of procedures for registering individuals who change their addresses.

Towa
= Scveral problems in NVRA implementation were noted during mectings with statc staff,
including the use of incorrect forms and inconsistent implementation. (These problems
were remedicd; lowa has become a model state in implementation of Scetion 7.)
Massachusetts
= Lack of procedurcs for registering individuals who change their addresses.
= No opportunity to register if application or recertification is sought by phone or mail
(with the exception of Food Stamp program).
= Offices without bilingual voter registration applications, as required by federal law.
= Wrong voter registration question used in some offices: “Ts there anyone in your
houschold not registered to vote?” If a person answers “no” to this question, they arc
never presented with the declination form or a voter registration application — even
though that individual may nced to re-register duc to change of address.
= Agency and office staff not trained in NVRA procedures. We encountered office
supervisors entirely unaware of certain basic NVRA requirements.
" The NVRA mandates that the question read preciscly as follows: “If you are not registered to vote

where ye
resulls i
register

ou Ive now, would vou like 1o apply 1o register 1o vole here foday?” Slates’ incorrect wording
in failure o inform clients that, il they have changed address since last registering, (hey must re-
to be cligiblc to vote.
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Michigan
= In meetings with state officials, budget cuts were blamed for significant problems with
implementation of the NVRA in public assistance offices. Implementation problems
included no tracking of registrations or monitoring of performance.
® Public assistance offices were providing clients with outdated voter registration
applications. (As a result of our work, this has been remedicd.)

Missouri
= Not offcring voter registration to thosc who inform the office of a change of address,
whether in person or by phone.

Montana
= (Clients are not offered voter registration when they contact the office via phone or mail to
changgc their address or apply for benefits. (Sce Appendix D for lettor from Montana
Department of Health and Human Services acknowledging this.)
= Somc public assistance officcs have registered no voters whatsocver during long periods
of time — a clear indicator of compliance problems.

New Jersey
= In Camden County, no voter registration opportunity is offered to clients who inform the
office of a change of address by phone.

Pennsylvania (Allegheny. Delaware and Philadelphia Counties

= The voter registration question intsgrated into public assistance applications does not
comply with the NVRA. On the combined application the question reads: “Are you or
any other adult(s) in your houschold interested in registering to vote?” On the Food
Stamps application the question reads: “Are vou or any adults in your household
interested in registering to vote?” As with California and Florida, Pennsylvania’s
incorrect wording fails to inform clients that, if they have changed address since last
registering, they must re-register to be eligible to vote.

= No declination question or voter registration form included in statewide online assistance
application system |the “Compass system”™].

= Lack of procedures for voter registration when individuals change their addresses.

= Votcr roegistration not offered to thosc who receive services from offices via phone or
mail. Packets subscquently mailed out with application matcrials lack the required
declination and voter registration forms.

Tennessee
= Office failing to send completed voter registration applications to clections officials. This
tailure has been documented by the press (see Appendix E).

Successful States — Best Practices

Though many states have clearly failed to properly implement the NVRA in public assistance
agencies, a few seem to have been more successful following the law. In fact, the experience of
the states that have paid greater attention to the NVRA federal mandates indicates that, with
straightforward steps, every state could easily comply with voter registration requirements for
public assistance agencics.
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Nevada and South Dakota illustrate this point well. Discussions with officials from these two
states responsible for NVRA compliance in public assistance agencies indicate that, though they
differ in size and demography, they have pursucd similar strategics in achicving thesc successes.

Nevada’s Successful Stratepies

= NVRA voter registration requircments arc part of the corc mission of welfarc offices. As
the Field Operations Manager of the Nevada Welfare Division puts it, compliance is
“automatic—part of what we do every day”—like all other federal requircments.

= There are strong training systems for supervisors and for cascworkers. Instruction in
NVRA voter registration is an integral part of the four-month training curriculum that
Nevada State Welfare staff undergoes at the state’s two training academies.

= Ncvada utilizes intcgrated forms—which fold the NVRA declination question and voter
registration applications into standard statc forms—that make it casicr to maintain
compliance with the law. Applications for public assistance include the exact language
prescribed by the NVRA in the scetions posing the declination question and offering
applicants an opportunity to register to vote.

= Nevada ensures that all public assistance offices post a sign in the reception area that
rcads, “Voter Registration is Available Here.” This posting is visible to all who pass
through the officc.

= The state ensures timely transmission of registration forms to elections officials.
Designated personnel in cach officc arc responsible for cnsuring transmittal of
registration forms within five days of their submission — with an even shorter timeframe
as Election Day approaches.

South Dakota’s Successful Stratcgics

= Key requirements of the NVRA - such as sending voter registration forms to every
person who changes address or sccks recertification of benefits — arc part of the welfare
department’s core mission, and are carried out automatically.

= The state maintains strong training systems for supervisors and for caseworkers. The
Department of Social Scrvices (DSS) has designated the Manager of the Food Stamp
Program as the lead manager for NVRA voter registration requirements. She oversees the
training of all District Offices and District Supervisors with respect to NVRA voter
registration requircments. District Supervisors train all subordinate supcrvisors, who
ensure that the opportunity to register is a mandatory component of each application for
public assistancc.

= Monitoring of voter registration results is also critically important to South Dakota’s
success. Districts submit periodic updates on voter registration activitics to the Food
Stamp Program Manager. In addition, review of voter registration activities is included in
random monthly audits of applicant files, and in the overall management evaluations of
offices conducted every two to throe years,

M While Tulfilling the requirements of the law scews scll-cvidently necessary, it appears not (o be the norm
in state welfare offices. Ca burdened with large Is often assume that voter registration is
noi included in {heir core responsibilitics, which helps explain why the NVRA requircments have not fared
well in so many states.

"5 In this regard, too, the surprise is how many states have failed to use the language specifically required
under federal law, In many instances. the wording used by states is not only different from the required
text, but fails (o ascertain whether (he individual may have changed address since last registering.

10
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= The statc cmploys applications for public assistance that include the declination question
with the exact language prescribed by the NVRA.
= The statc cnsurcs timely transmission of registration forms to clections officials.

A number of other states have shown that, having previously allowed voter registration results at
public assistance agencics to drop off, it is possible to improve results quickly and significantly,
Scveral states chosc to work with Demos and Projeet Votc to improve their systems for
implementation of the NVRA at public assistance agencies. Arizona, Connecticut, Towa and
Pennsylvania, four of the states that worked with us, illustratc the rapid improvements that arc
possible.

Arizona
The Department of Economic Sceurity (DES) implemented new voter rogistration proccdurcs in
the summer of 2004. The new proccdurcs included:
= A reminder to staff to offer registration to clients during application, recertification and
change of address procedurcs;
= Cascworkers encouraging clients to complete voter registration applications while in the
office;
= Provision of a declination form to all clicnts at the front desk in waiting rooms upon
submission of an application or change of addrcss report;
= Designation of voter registration coordinators for each office;
= Votcr registration applications being sent in cvery day;
= More frequent and detailed tracking of voter registration data, to be reported to a single
person in DES;
= Commencement of required registration processes in the Employment and Rehabilitation
Services Program and the Child Support Enforcement program;
= Posting of signs promoting voter registration in cvery DES waiting room.

Connecticut
The Commissioner of Social Services issued a memo in early September to every Department of
Social Scrvices (DSS) employce underscoring that voter registration is a “corc feature in our
notion of self-sufficiency for the people we serve.” To improve agency voter registration, the
Connecticut DSS implemented the following policies:
= Assigning waiting-room votcr registration responsibilitics to a caseworker or receptionist
in every DSS office;
= Including cnhanced voter registration training in the curriculum for every agency training
program for new and current cmplovecs;
= Distributing posters, videos and buttons encouraging voter registration to every agency
office;
= Ensuring that voter registration materials are included with all mailings DSS sends to
thosc who reapply for benefits or change their addresses.

Iowa
The Director of the Department of Human Scrvices (DHS) initiated NVRA improvement ctforts
with an action memo sent this summer to office mangers in the department underscoring the
priority of improving voter registration processes. Pursuant to this memo, DHS offices undertook
the following steps:

= Designation of a voter registration supervisor in every local office;

= Votcr registration in waiting rooms and office reception arcas;

= Inclusion of registration forms in materials sent to every client changing his or her

address;
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Reporting on voter registration activity more frequently (weckly):

Use of an automated web-based reporting system to improve tracking of all agency voter
registration activitics;

Posters, videos and buttons uscd in officos to promote votor registration scrviccs.

Pennsylvania
Allegheny, Declawarc, and Philadelphia Countics all undertook cofforts to improve voter
registration efforts in public assistance offices. Steps taken by these three counties include:

Voter registration coordinators were designated for cach officc—a supervisor or manager
who oversces all voter registration cfforts;

Receptionists provide all clients with declination and voter registration forms in office
waiting rooms in Philadelphia and Delaware Counties;

Allegheny County provides a votcr-rogistration script to staff, to make voter registration
cagicr and morc standardized;

Staff encourage clients to complete registration forms before leaving the office;
Cascworkers ask clients about voter registration at the very outsct of client intcrvicws;
previously, the question was buricd in the middle of the interview;

Voter registration opportunity offered to those who change addresses;

Offices in Philadelphia and Dcelaware Countics report on registration results cvery two
weeks;

Promotional posters and videos are on display in office waiting rooms; staff wear buttons
cncouraging voter registration.

Tt’s clear that, while there may be local variations, the strategies pursued in these successful states
share key elements that make them effective:

Inclusion of voter registration in core mission of the public assistance agency;
Strong leadership by top policy makers;

Clear designation of responsibilities;

Training of all relevant personnel;

Inclusion of voter registration question and materials—using federally mandated
language—in integrated forms;

Commitment to ensuring that every client receives voter registration materials;
Tracking and reporting that is frequent and detailed;

Energetic outreach to applicants beginning in agency waiting rooms, and including
clearly displayed promotional materials;

Timely transmission of completed voter registration applications.

As noted previously, a fow statcs have cmbraced these clements over sinee the NVRA was first
enacted, while others have come to emphasize them more recently. In both cases, however, these
priorities have produced clear results. It seems clear, then, that states like Arizona, Connecticut,
Nevada and South Dakota offer paths toward greater compliance that other states can and should

follow.

Policy Recommendations

Given the findings above, several policy responses appear to be both necessary and appropriate.

Investigation
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Demos and Project Votc worked with a sampling of statcs in 2004, but not the majority. The
sample that Demos and Project Vote worked with was fairly representative (encompassing all
regions of the country, and statcs of different sizes and demographics), and suggests that there arc
widcespread problems with statc implomentation of the NVRA public assistance provisions,

To date, no federal agency has investigated the degree to which cach state is, in fact, complying
with the National Voter Registration Act. Given widespread evidence of noncompliance
uncovered by Demos and Project Vote, we suggest that the DOJ commence an investigation to
ascertain whether:

= State public assistance offices are actually presenting clients with required
declination and voter registration forms;

= Officcs arc providing these forms to thosc who change address or reapply for
benefits, as also required under the NVRA;

= Offices are offering voter registration services at all points of contact with clients,
including mail, phonc and internct interactions;

= All relevant programs arc offering voter registration services to clients;

= Caseworkers are receiving the training needed to properly carry out federal voter
registration mandates;

®  Therc has been any discrimination by statc agencies regarding who is or is not
offered the opportunity to register;

= Statc cmploycees arc complying with the NVRA requirement to assist clients with
voter registration forms;

= Forms are being completed correctly, so that those who believe they have registered
have actually done so;

= Public assistancc agencics arc properly transmitting registration forms to clection
authoritics;

= States are collecting and transmitting complete and accurate data to the Election
Assistance Commission (formerly to the Federal Elcction Commission).

Demos and Project Vote recommend use of randomized surveys and site visits to public
assistance offices in order to answer these questions.

Reminder to States of NVRA Requirements

‘Whatever the explanatory variables, the FEC’s biennial reports show that states™ efforts to comply
with the NVRAs public assistance requircments have been declining.

Demos and Project Vote therefore recommend that the Department of Justice send written
reminders to the Chief Election Officers of each state and to those responsible for administering
public assistance offices. These letters should emphasize the important, non-optional aspects of
Scction 7 of the NVRA, including;:

= Provision of declination forms, registration forms, and a clear opportunity to register
to every person who applics for public assistance, changes address or reapplics;

= Compliance with federal mandates for translating declination forms;

= Assistance to clicnts who request help in completing declination and/or registration
forms;

= Propcr complction and transmission of forms;

= Proper tracking of registration results and maintenance of registration records for two
vears as required under the law.
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Dissemination of Best Practices

As indicated carlicr, Demos and Project Votc promotc a scrics of best practices that make
compliance with NVRA requirements both automatic and effective. Given the demonstrated
cfficacy of this approach in improving statc compliance, Demos and Project Vote advocate that
the Justicc Department disscminate information on best practices to all low-performing states. We
also recommend providing states with comparative data showing recipients how their results
comparc to thosc of states that follow such best practices.

Improved Reporting

The NVRA requires bicnnial reports to Congress from the Elections Assistance Commission
(EAC)." Congress intended these reports to assess the impact of the NVRA on administration of
elections for the preceding two years, and to include “recommendations for improvements in
foderal and statc procedurcs, forms or other matters affocted by this subchapter.””

To date, these reports to Congress have lacked the data necessary for a full assessment of the
impact of the various scctions of the NVRA. The lack of accurate and complete information
reflects shortcomings on the part of the state governments providing the data as well as the
federal agency responsible for reporting to Congress.

Demos and Project Vote are hoping to work with the EAC to help that agency improve its
reporting on the impact of the NVRA.

We must note. however. that the Department of Justice is uniguely positioned to help FAC
improve the completeness and accuracy of fiture reports on the impact of the NVRA. DOJT has the
authority to audit data provided by states, to investigate states that appear to be failing to comply
with federal law, and to compel changes necessary to achicve full compliance. It is our hope that
DOJ will use these powers to improve state reporting, and, ultimately, state compliance.

Previous reports presented by the FEC to Congress have noted major defects in state data; only 22
states provided all required data in the most recent report, covering 2001-2002. We suggest that
the DOTJ collaborate with the EAC in pressing states to provide complete data for the upcoming
2003 report to Congress. We also suggest that the Department of Justice audit the state-reported
data for accuracy, given that accurate daia is critical (o assessing siate compliance with federal
voter registration requirements.

Demos and Project Vote further recommend that the Department of Justice, along with the EAC,
seek to expand the range of data that states submit. Data categories are currently too limited to
permit full analysis of states” performance. By amending the rules currently included in the Code
of Federal Regulations, the federal government might require states to report such items as how
many voting-¢ligible citizens receive public assistance, how many people had contact with public
assistance offices, how many declined to register, ete. It would also be worthwhile to ask states to
provide subtotals for periods shorter than the current two-vear reporting period and to cxplain
how the data are gathered.

"% The law originally required reports to be made by the Federal Election Commission; the Help America
Vote Act transferred responsibility to the EAC,
' National Voter Registration Act, Title 42, Scc. 1973g¢-7 (a) (3).

14
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The DOJ could assist the EAC in asscssing what the data indicatc about states™ performance over
time in implementing the NVRA. Previous reports to Congress have placed scant emphasis on
comparisons between current and previous reporting periods, instcad presenting only the current
data and somc ancedotes about state-reported improvements, with little analysis. Oklahoma, for
example, is among the four states praised for improvement in the public assistance section of the
2001-2002 report—cven though voter registration at Oklahoma’s public assistance agencics
decreased by $4% in six years, among the steepest drops in the country.'®

Finally, DOJ and EAC could greatly improve compliance with the NVRA by informing low-
performing states how they can improve their procedures and their results — and by pressing for
necessary  changes. The NVRA  specifies that the biennial reports should include
“recommendations for improvements in Federal and State procedures, forms, and other matters
affceted by™ the NVRA, but the 2001-2002 report presented only two recommendations, both of
which were overly broad and unrelated to states” poor implementation of Scetion 7. Given the
widespread failure of states to implement portions of the NVRA — as reflected in the FEC data
and confirmed in our work — the DOJ and EAC should make multiple recommendations for
improvements, Tailoring such recommendations to the needs of specific states is both feasible
and necessary for the intent of Congress to be carried out.

Abscnt action by the DOJ, states will almost certainly continuc to fall short of fulfilling the public
assistance requirements of the NVRA.

On the contrary, there is every reason to believe that NVRA compliance would greatly improve if
the DOJ were to increase auditing of state performance. Given the importance of the goals that
underlie the NVRA - to “increase the number of eligible citizens who register to vote in elections
for Federal office™ and “protect the integrity of the clectoral process™ — Demos and Project Votc
strongly urge the Department of Justice to undertake a proactive rolc.

Conclusion

Demos and Project Vote greatly appreciate the interest that the Department of Justice has shown
in our work and findings. We believe that there are great possibilities for a continuing
partnership, and will be glad to provide turther information or assistance to the Department.

To datc, our cfforts to improve state implementation of the NVRA at public assistance agencics
have demonstrated some simple truths:

= Tn most instances, statc noncompliance reflects a basic lack of information regarding
federal requirements;

= Clear communication with statcs regarding mandates is often sufficient to rectify a
problem;

= For more complex problems, there are simple steps states can take to achieve
remedics;

18 While one might expect a modest decrease in 2001-2002 because there was not a presidential clection in
this period. nearly all of Oklahoma’s decrease occurred between 1995-1996 and 1999-2000, years when (he
data should be comparable.

" The recommendations were for the Postal Service to provide cheaper rates for official election materials
and for the states to provide better training for personnel at motor vehicle offices and other voter
registration agencics.
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= When provided with templates for such stops, statcs can  quickly improve
implementation.

As FEC data and ficld reports domonstrate, widespread noncompliance with the NVRA at public
assistance offices remains a serious problem today. At present, it appears that a majority of states
are not complying with the basic mandate to provide the opportunity to register to votc to citizens
who apply for public assistance, or reapply or change address.

While this is a troubling situation, it also represents an exccllent opportunity. As we have shown,
it is not difficult for a statc to move from noncompliance to full compliance. With simple steps,
states can achieve this change quickly. We hope that the Department of Justice will join us in
efforts to ensure that noncompliant states take such steps. Given that the voting rights of millions
of low-income citizens arc at stake, we belicve that this is a critically important cffort, and arc
optimistic that the Department of Justice can work with the EAC and Demos and Project Vote to
help solve the problems we have identified.
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Appendix B
(Source: Electronic Incidence Reporting System- www verifiedvoting com. Boxes
contain notes taken by call operators of voter complaints.)

Dawess Counly KY

Owensboro, Daviess Registered atlanta cne year ago - then moved to Kentucky - reregistered at the State
MKMW Building Welfare Office (Owensbore). Never received card - went to vole - they called
courthouse - said she wasn't able to vote - tumed away.

Wayne Counl}'. M1
,1’ o

ing
have not received cards and don't hmu\hwlom on
Mi state verification site, she is still showing her old palling
place and son shows new place.

043986 11/02/04,  Regiswation- Registerad w/ Weifare Dept in September. They told her
2:28 PM PST related problem cm New today that people registered in Sept. with the Welfare Dept
have not been processed yet, so she is still unable to vota.

Salem County, NJ

Firehouse atc. Registered in Salem country in July 2004
Eroadway, Salem, at social services bulding used new
‘Salem County County, adcim“hvttnvm was not on the list
New Jersey Mmlmwm
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055297 11/10/04,  Registation- 815 Frankiin St, Reading, registerad 8 months ago via Welfare Office -
1:38 PM PST related problem Berks County, never received verification (registered at
Pennsylvania Welfare Office at 5:00)

Luzeme County, PA

, to vote at local welfare office (on Gth
12:20 PM mmdprobm Phllneldilacm andPoplarwem).Imhuno(ww

PST that she is Referred to
County election official.
016714 10/26/04, gl ia County, registered at DMV and at weifare office two
11:48 AM  related problem Pennsylvania years ago —never got card- is she registered
PST
‘\r’cn'kCaunl)‘r PA

038585 11002104, Registration-  York, York Water changed his name aver B years ago, he registered
11:08 AM  related County, pnnrh!lumdlmqululthaanﬂurunlud.ﬁunmm
PST problem Pennsylvania  ago the welfare office told him that they were updating his.
voter registration to his new name. The paliing place still has
his old name, and telis him he cannot vote without ID that
shows his old name - he doesn't have any,

043040 11/02/04, Registration- Bedford, Caller registered at o vote at county assistance office; filed
210PM  related Bedford County, cut a form when signing up for food stamps. She went to the
PST problem Pennsylvania  county registrar today to find out her palling location and they

gistering i angaing
Caller is vating for first time in PA moved from Ohio.
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York County, PA

017677 10/30/04, Regstration-  Glenrock. York  moved from MD to PA. filled out registration form at York

10.06 AM  related problem County, County, PA Social Services office; called York County

PST Pennsylvania Board of Elections and told no record of her registration;
MD has closed out registration because was informed
she maved

Oneuda County, NY

025384 11/01/04, Registration-  Utica, March 2004 he atternpted to register to vote. Filled out food
334 PM  related problem Oneida stamps certification and there's a portion that allows one to
PST County,  register to vote, The certification for food stamps went
Mew York  through and the voter registration did not go through. They
believed they registered on the same form,

0287351102104, Registration-  Utica, March, 2004 aﬂurrmdto register, Filed cut food stamps
410AM  related problem Oneida  certfication. Food stamps went through, vater registration cid
PST County,  not Believe registration is on same form
Mew York

017065 10/28/04,  Registraion-  Conway, Horry She registered when she got food stamps at DSS, but there
T:31PM  related problem County, South s no record of her registration when | looked at the SC an-
PST Caralina line database. Tried to gat details of timelpiace of
registration in a retum call, but she didn't answer phone.

exas& county=Denton

0513911.1?03!0& 11:50 Registration-related problem;  Fort Worth, Tarrant  Registered year ago when
Paliing place inquiry County, Texas signing up for medicaid

Harrls County TX
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03657611/02/04,  Regstration-  Haris Didn't recieve registration card. Moved but did submit change
9:53 AM PST related problem Counhr. of address form. Registered on Medicaid, She was registered
on her D.L address, didn't have registration card.

Orange County. TX
0/

Orange, Registered to vate about 2 months ago at Social Service
Crange agency. Went to vote today and told she couldn’t vate
County, Texas because she wasn't registered- no information about her in

the system.

n|?1m1mmn Registrabon-related  Dallas, Dalles Co.  Registered at Department of Human
problem County, Texas Services and did not go through,

017648 10/28/04, 7:33  Reqistrafion-related tamant County, voter applied for registration via dept of human
PM PST jprablem Texas services, but received card

hasn't n

Broward County, FL
https://voteprotect org/index php?displav=EIRMapCountv&tab=ALL&cat=ALl &start_ti
me=&start_date=&end_time=&end_date=& search=welfare& go=Apply-+filter&state=F|

rida& county=Broward

Coral Springs, Caller reports that wornan registered 1o vote at a Welfare Office and checked with Election
Broward County, People and was told she was not registered. Caller asks whether the woman should try to
Florida vole provisionally.

Miami-Dade, FL

ms?aﬂurm Registration-  Miami-Dade Moved from another state in July, has re-registered twice,
52 PM PST related problem cwnly, orice on the sireet, once in a social services office. Has ot
received anything yet, and wanted to make sure he was
registered.
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Prince Georges County, MD

034161 11/02/04, 826 Absentes-ballat Prince d in early 2004 received
AM PST related problem  Georges County, voters registration. Registered Social
M d Services.

053754 11/07/04,  Registraion-  Gastonia, Gaston Gaston County Social Services told caller they had
11:33AM  related problem County, North  registered her, but she does not appear on the State
PST Carclina BOE fist of regrstered voters. Vater told to vole a
provisional ballat

Shelby County, TN

https://voteprotect org/index php?displav=EIRMapCountv&tab=ALL&cat=ALL&start_ti
me=&start_date=&end_time=&end_date=&search=social+servicefgo=Apply+filter&sta
te=Tennessee& county=Shelby

046197 11/02/04, 344 Registration-related  Shelby County, Registered via social service agency but
PM PST problem Tennesses didn't receive card.
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Appendix C

THE ADVERTISER

Some Motor-Voter Registration Problems Noted
Mike Hasten

November 4, 2004

BATON ROUGE — You’ve just gotten your driver’s license and the clerk at the Office
of Motor Vehicles asks you if you'd like to register to vote.

You say, “yes,” and you're handed a form that you sign and then walk out, thinking
you’re now a registered voter — but you’re not.

Unless the extensive form requiring personal information — like your mother’s maiden
name — is completely filled out, your registrar’s office cannot process it and register you
as a certified voter.

That’s the primary cause of election day problems for a few voters who registered at
driver’s license offices across the state, registrars said, but the main responsibility of
employees at those offices is dealing with licenses, not registering voters.

“We’re looking now at complaint sheets and there were some problems,” said Frances
Simms, head of Secretary of State Fox McKeithen’s elections division. “We’ve got
many, many call sheets about many, many problems. 1 can’t tell if it was a common
problem statewide or only in some motor vehicle offices.”

Quachita Parish registrar Christa Medaries said her offices receives the same complaints
every election. She said that since registrars keep every application, complete or not, she
sometimes can show angry customers that they did not complete the forms.

“I stress to people that if they haven’t received a voter registration card in a few weeks,
they need to check on whether they’re registered.”

She said she had almost
50 complaints from people who thought they had registered at the motor vehicle office.

Joanelle Wilson, registrar in Rapides Parish, said there are “problems like that all the
time,” but she said her office has “a very good relationship with the OMV.”

She said failure to complete all the information on the forms is the most common
problem and “when people don’t fill it out, it’s not sent to us.”

Since 1995 when the Motor Voter Law was enacted, “we’ve had problems and they’ve
never been solved,” said Ernie Roberson, Caddo Parish registrar of voters. He said he's

25



317

had hundreds of such complaints and “it’s not that hard to solve the problem, but there’s
resistance.”

Roberson said the problem is that registration through motor vehicle offices is done on
paper, not electronically, and the forms are then mailed to registrars. The offices that
serve the largest population areas have the most problems.

“We get swamped,” he said, and it takes time to type all the information into computers —
“just like the 1950s,” he said. “We need to do it smarter,” like having registration done
electronically or having OMV offices scan the applications into their computers and
transmit them to registrars.

Roberson said another problem is that the Caddo Parish OMYV offices sometimes don’t
send the registration forms in promptly.

“Why would we hold them?” asks Michelle Rayburn of the state OMV. “We send them
through the mail on a daily basis,” and she said she’s never been told of any problems.

Charlene Meaux, chief deputy registrar in Lafayette Parish, said the office never has had
a problem, but that it does collect voter registration applications from the parish OMV
bureaus.

©The Lafayette Daily Advertiser
November 4, 2004

Broken Vote-Counting Machines, MoveOn Draw Complaints in Towa

The left-leaning group denies assertions that its members were 'electioneering’ in Towa
and other states.

REGISTER STAFF WRITER

November 3, 2004

Malfunctioning ballot-counting machines and uncounted provisional and absentee
ballots left lowa's election results in doubt early this morning.

The Towa secretary of state's oftice reported at 1:30 a.m. that four counties - Lee,
Montgomery, Greene and Harrison - had not yet finished counting votes. Two of those
counties, Lee and Montgomery, were still in the process of counting thousands of
absentee ballots.

Adding to the confusion were 4,200 supplemental ballots issued by Lee County in late

September because of misprinted ballots that accidentally omitted a judge's name. Many
of those won't be tallied until Monday .
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"Attorneys from the Republican Party are going to come through our doors," said Lee
County Auditor Anne Pedersen. "From what I'm told, Bush and Kerry's so close in Towa.
Apparently, this is where they think they've got room to challenge."

The other two counties, Greene and Harrison, reported maltunctions in their ballot-
counting machines that delayed counting. Harrison County got its machine fixed shortly
after midnight and resumed counting.

Earlier in the day, an automatic absentee ballot-counting machine in Scott County made
by Election Systems & Software of Omaha also broke down. Election officials there
resorted to backup machines, which required workers to manually feed in about 23,000
ballots one by one.

Yet another unknown factor is the provisional or "challenged" ballots cast across the state
by voters whose qualifications were challenged. Those votes will be counted Thursday by
special precinct boards.

"That's the wild card of this election,” said Spencer Overton, who teaches election law at
George Washington University. "The big question here is, how many provisional ballots
will count?"

Problems reported Tuesday included:

Electioneering? Republicans in lowa joined those in Minnesota, New Hampshire,
Colorade and Michigan in complaining Tuesday that a left-leaning group, MoveOn, was
illegally campaigning too close to polling sites.

"This is part of the Democrats' national plan to disrupt the election," said Gentry Collins,
deputy chairman of the Republican Party of lowa.

But Eli Pariser, executive director of MoveOn PAC, the grass-roots group backing
Democrat John Kerry for president, said there was no evidence of his group's 70,000
volunteers doing anything wrong. "This is a smear campaign,” he said. "These charges
are simply fraudulent. We play by the rules."

In lowa, campaigning within 300 feet of the entrance of a polling place is illegal. Those
caught "electioneering" can be charged with a serious misdemeanor, punishable by up to
ayear in jail and a fine of up to $1,500.

Complaints came from Polk, Story, Linn, Johnson and Pottawattamie counties. Ames
police and the Polk County attorney's office were among those called to help move
people away from polling sites. No arrests were reported.

Absentee ballots: Johnson County Republicans challenged the legality of several hundred

absentee ballots, forcing them into a pile of challenged votes that will be sorted out later.
Challenges included different spellings of a person's name.
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"There's no one particular group that is being targeted that we can tell, other than the fact
that they're all Democrats," said Sarah Swisher, the county's Democratic Party
chairwoman.

Some people were forced to vote by provisional ballot after they threw their absentee
ballots away. "A lot of people requested ballots back in July, then they didn't realize what
they were and threw them away," said Jasper County Auditor Ken Slothauber.

1dentity theft? Deanna Trevillyan , 40, of West Des Moines went to vote at Stilwell
Junior High School, only to find she was not on the list of registered voters. She said
she's lived and voted in the same precinct for at least 14 years. Election officials told her
that her Social Security number and birthday were listed as someone else's in Ankeny.
Trevillyan cast a provisional ballot.

Motor voter: Election officials could not confirm that Tina Buffington of Des Moines had
registered to vote when renewing her driver's license in May. Such problems, which
began when Iowa started motor voter in 1996, did not appear to be widespread this year,
said Phyllis Peters, spokeswoman for the secretary of state's office. She said in most
cases, problems can be sorted out when election officials audit individual drivers'
computer records.

Wrong precinct: Derek Schoppa, 27, said he didn't get his voter registration card in the
mail, so he drove to three polling places in Urbandale before finding the right one, St.
Pius X Parish Center.

Overvoting: Some Polk County residents voted for too many candidates, causing
machines to reject their ballots. "They're just making mistakes," said Michael Mauro, the
county auditor.

Address changes: A Republican poll watcher in Linn County challenged voters who
reported new addresses when they cast their ballots, despite state law allowing the change
if voters can prove residence in the precinct.

lowa's voting problems paled in comparison with reports across the country. In Arkansas,
some poll workers reportedly were asking only black voters for identification; tires were
slashed on 20 Republican get-out-the-vote vans in Milwaukee; and New Mexico voters
were allegedly misled to think they were at the wrong polling place.

"The corruption that you find in some states doesn't seem to be finding its way to Iowa,"
said Ben Stone, executive director of the JTowa Civil Liberties Union.

lowa was one of 25 states visited Tuesday by teams from the U.S. Department of Justice's

civil rights division. "T told them they looked like the Maytag repairmen,” said Assistant
U.S. Attorney Robert Dopf. "They were waiting for the call that never came.”
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Register staff writers Jeff Eckhoff, Bert Dalmer, Laurie Mansfield, J. Janeczko Jacobs
and Clark Kauffman contributed to this report.

H >
The Patriot-News
Minor Problems Reported at Some Polls
Wednesday, November 03, 2004
From staff reports

There were no allegations of hanging chads, but as one of the most vigorously contested
presidential races came down to its final hours, some problems emerged at midstate polls.

Although most voters cast their ballots without incident, some complained they were
turned away for lack of photo identification or were limited to three minutes in the voting
booth because of long lines.

1n Dauphin County Court, lawyers for the Bush-Cheney campaign threatened to file a
lawsuit alleging Democratic poll watchers were not properly registered.

Attorneys and county elections officials reached an agreement to have any illegal poll
watchers removed from Harrisburg polls.

Northern York County officials said provisional ballots were handed to a number of
people who said they had registered through the "motor voter" process but found their
names had not been added to registration lists.

Provisional ballots allow a citizen not listed on the voter rolls to cast a ballot, provided
they can provide proper identification. The votes are set aside and only come into play if
a very close race is contested.

One of the most common complaints of the day centered around long lines and a long
wait.

Across Perry County, scores of voters stood out in the rain as polls closed at 8 p.m.
Elections Director Bonnie Delancey said anyone standing in line at 8 p.m. was assigned a
number and guaranteed an opportunity to vote.

Cumberland County Assistant Solicitor Jason Kutulakis estimated that the county
handled between 7,000 and 10,000 calls, mostly from people asking where they were
supposed to vote or if they were registered.

Kutulakis said county judges granted about six petitions on behalf of voters who could

not get to polls. At least one was filed on behalf of a woman having a baby; others were
filed on behalf of accident victims.
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"T think today went very smooth, considering the amount of people voting," said
Cumberland County Voter Registration and Elections Coordinator Toni Goril.

In Lebanon County, Elaine Ludwig, director of voter registration, said some people did
not realize they had to register to vote even if they were using provisional ballots.

Ludwig had calls from two attorneys, one in Annville Twp. and one in Lebanon, who
complained that the judges there were asking everybody for identification, not just first-
time voters. She called and told them to stop that.

Secretary of State Pedro Cortes, during a media briefing last night at the state Capitol,
reported a few problems affecting voting in a handful of counties.

Tn Huntingdon County, Ralph Nader's name appeared on ballots, despite a court ruling
that Nader failed to meet the requirements to have his name appear. Votes for Nader will

be counted as write-in votes, Cortes said.

Machine glitches and a shortage of provisional ballots prompted officials in Allegheny,
Lackawanna and Luzerne counties to extended voting hours in some precincts.

Overall, Cortes said, "we are very pleased” with how the election went.

11-04-2004

Voters Registered At BMV Not On Registration Rolls
BY DAVID SLONE, Times-Union Staff Writer
httpsaow timeswrsw com/INLL104042 HIIM

The Kosciusko County clerk’s office estimates they had 75-100 phone calls from people
on Election Day who registered at the Bureau of Motor Vehicles and who were not
shown on the registration rolls.

Sharon Christner, county clerk, today said, “There’s nothing we can do now. There’s no
way the BMV can verify who registered and who didn’t.”

‘When a person registers at the BMV, the BMV sends their registration card to the county
clerk’s office. The BMV does not keep track of who registers to vote there.

The people who did not appear on the rolls could still have voted by provisional ballot,
Christner said, but she could not say if they did or not. “We don’t know how many (of
them) voted.”

1f a person is concerned about their registration status, she said, she would encourage
them to re-register.
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Appendix D

DEPARTMENT OF
PUBLIC HEALTH AND HUMAN SERVICES

JUDY MARTZ GAILGEAY, £4.D
GOYIERNOR DIRECTOR

g —— SIATE OF MONTANA
W rwdphhistate mt i J—
a0 s

September 14, 2004

Senator Mike Cooney
713 Pyrite Court
Helana, MT 59801

Dear Senatar Cooney,

In response to your letter of August 30 asking abaut voler reglstration procedures
in our Offices of Public Assistance, | am pleased to inform you that we are in
compiliance with the National Voter Registration Act (NVRA).

We include voter registration forms In the packets we give to all applicants for
public assistance, The forms are available i in most of our waiting areas as well,
Our staff discuss voter ragis with and offer 1 with filling
out the forms,

We ask each of cur Offices of Public Assistance to keep records of the
Individuals who choose to register there. | have attached a compilation of those
reports for the past eight months.

While the number of people registering to vole at our offices i relatively small,

keep in mind that many pecple are already registered before they visit our

offices. Others are focused exclusively on trylng to meet Ihalrmost basic needs

and are not interested in registering at the time. R T R

You asked if our workers update voter regisirations when recipients change thair
address. Most of our recipients contect our offices by mail or phone to make
address changes for purposes of recaiving benefts. As a result, we do not gat an
opportunity to update their voter records as well. We do not have adequate staff
to call or write people back.

We would welcome a review by the Senate State Administration Commitiee. We

are confident that the NVRA and voter registration assistence has been fully
implemented in cur county Offices of Public Assistance, | will ask Hank Hudsen’
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Senator Mike Cootiey
Page 2 of 2 ;
September 14, 2004

to e, his courily. Sfficel te rhidke sure posters encouraging votar ragistration
arein piain view in our waiting areas.

Thank you for reéminding Ue. of the impoitance of helping people 1c ragister to
vote:

Sir}ere!y,
s
~
Gaill Gray.
Director

o6 Baly Brown, Sacratary of State
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Appendix E

13 of 39 DOCUMENTS

Copyright 2004 Chattanooga Publishing Company
Chattanooga Times Free Press (Tennessee)

Tuly 28, 2004 Wednesday

SECTION: LOCAL NEWS: Pg. Bl

LENGTH: 336 words

HEADLINE: No fraud in voter forms found in trash, TBI investigators declare
BYLINE: By Brian Lazenby; Staff Writer

BODY:

Officials with the Tennessee Burcau of Investigation incd (hat three voler registration forms
found in the trash Jast month were (hrown away by mistake, officials said.

Hamilton County District Attorney Bill Cox had asked the TBI to investigate whether the three forms,
which were found June 7 in trash along Webb Road. were part of a voter fraud scheme.

"It looks like it was just a mistake," Mr. Cox said. "There was nothing criminal about it."
Election commission atlorney Jerry Sumumers said he is satisfied with the investigation.

"They [elt there was nothing Lo constitulc voter fraud.” he said. "T'll report it to the clection
commission, and that's all there is (o it."

Mr. Cox said an employce with the Department of Human Services, where the forms were obtained,
had taken some work home and thrown the forms away by mistake. TBI officials contacted two of the three
people whosc forms were found, and they acknowledged that they had filled out the forms. The third
person has not been located, Mr. Cox said.

Fran Dzik, election commission administrator, said the commission does not control forms distributed
through other state facilities. Those facilities get forms directly from state officials and turn them in to the
election commission to be processed, she said.

Mr. Summers said he will make recommendations to the election commmission in hopes of avoiding
similar situations.

"1 will recommend to the clection commission o request to the different agencics Lo re-cvaluate their
procedures (o (ry {o make sure nong of these lorms arc inadvertently misplaced,” he said.

Brook Thompson, staic clection coordinator, said there should be strict rules regarding the handling of
voler registration forms.

"I don't think there is any reason they should go anywhere but from the Department of Human Services
to the clection commission.” he said. "1 fel very confident that is the policy of the Department of Human
Services."

E-mail Brian Lazenby at blazenbyi@timesfreepress.com

LOAD-DATE: July 28, 2004
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Posted on Th, Oct. 04, 2007

Voting chief defends approval of
Georgia's voter ID law

BY SHANNON MCCAFFREY

COLLEGE PARK, Ga.

The head of the Justice Department’s voting rights division told members of the NAACP that when
he cleared Georgia's voter ID law he didn't look at whether it violated the Constitution.

"All we can look at is racial discrimination, we can't look at anything else,” John Tanner told the
annual meeting of Georgia's NAACP.

Sunday, Oct 28, 2007

"You can't look at whether it's a poll tax, you can't look at whether it violates the Equal Protection
Clause (of the Constitution).”

Tanner said that Justice Department lawyers are very fimited in what they can consider when they
"pre-clear” state laws under the Voting Rights Act. The voting chief faced criticism after a memo
revealed that he signed off on the Georgia law in 2005 over the objections of four of the five career
employees who concluded it ran afoul of the voting rights taw. .

Tanner said Thursday that Georgia statistics examined by Justice Department lawyers showed that
minorities are "slightly more likely than non-minorities to have a photo ID.

He suggested that was due to the vestiges of racism that are still at work in the United States.
"You think you get asked for 1D more than I do?" Tanner, who is white, asked the black audience
mem

"I've never heard anyone talk about driving while white.”

And Tanner said it is wrong to assume that the poor lack photo IDs,

“When someone goes to  check cashing business God help them if they don't have a photo I,
he continued.

"People who are paor are poor. They're not stupid. They're not helpless.”

Georgia's law, which requires all voters to show a government-issued photo ID at the ballot box,
was upheld by a federal judge last month. The same judge had struck dawn an earfier version of
the law, saying it amounted to an unconstitutional poll tax. The state Leglslature passed an
amended law that made the IDs free to anyone who needs them

Photo 1Ds were required in special efections in 22 counties on Sept, 18, State elections officials
said the elections went off without a hitch. Eight provision ballots were cast by voters who lacked
the necessary photo identification.

Opponents claim the photo ID law will disenfranchise minarities, the poor and the elderly who don't
have driver's licenses or other valid gavernment-issued photo IDs. Supporters say it Is needed to
prevent voter fraud.

The U.S. Supreme Court has agreed to consider Indiana's photo ID law this term. Indiana's law is
similar to Georgia's.

Tanner told The Associated Press on Thursday that he does not know whether the Justice
Department will weigh in with a brief supporting or oppasing the Indiana law.

© 2007 Ledger-Enquirer and wire service sources. All Rights Reserved.

http://wiw,ledgerenquirer.com

http://www.ledger-enquirer.com/25 1/v-print/story/ 146338 html
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DoJ Vote Chief Argues Voter
ID Laws Discriminate
against Whites

By Paul Kial - October 9, 2007, 13 48P0

When Justics Department lwyars s

analysts fomnd i 2005 that a Georgla law

requiring veders 1o have photo 1D woald
et proporticmately diveriminssc against

Africat-Americs, they were overmued by
Jobn Tanmer, the chicf of the Civil Rights Divisions’ voting rights section. The law
s subseguently halied by a federal appeads judge, who compared it 10 a Jim
Crow-era pell tax.

Joh Tancer, DO Votieq Rishes Saction.

This past wockend, Tanner |ha|u.nol his own analytical skills, Iulllnp n wedicnce
that voler ually

‘Inms e:‘lud dm "anll LIMy pemoen” arc the ones affected by such
the way do: Thay die
r.m - 1.!\"! g tht " proporiceately impacts the clderly, ks the apposite
impact on mimorities.” e added. “Just the math is such s that.” Video of Taamer's
remrks were posted yeslerday by The Brad Blog. We've supplicd = transeript
elow.

Acconting to former Depariment esployees, Tanner's commests wen not only
wwrong, bt way aff, and typical of the typ of desision making i the sestion.
trying to defend his decision in the Ceoegia came, he's saying thisss that are
frankly luddicrous,” Jos Rich, n forty-year veteran of the Department and Tanner's
prodecessor in the voling rights section, 1okl me.

“This i the kind of snalysh hat the voling ection has bosa dolng: s of the

instend of hard sumbers and salysis,” said
Tuh\ Movrs, a redi o worked vt For the section unil
the spring of 2006 “Ifs e Taoner' scoachusions, be -ued. were “shvays in
support of what his Republican appointce bouses wansed im tosay, which is wh
hi ot to wwhers he i

Tanner mude the remarks this past Friday during & pancl on voter
Eenlrmnchrisement hald by the National Latisa Congreso in Los Angsles.

P rovnil s sk commls ion mbdcmin th Grorpia HAACE sbont
the 2008 Goongia lavw last week. There, Tanner tobd the group that cx were
astually "slightly mars likely " than non-misorities to have o pheto 0. l:wdm!
tothe AP.

“As the perscm who anslyzed the mambers for John,” Moore told e, *1 can tell
you that he's cherry-packing tha dat that he wants to use.”

To baaf¥or that statcment. Tannsr seemed 10 rely on a smilar brand of ancedotal

evidence in the Goongia speech, scconding 10 the A/

e sigpestod that was duc to the vestiges of racism that are will st
work in the United Stales.

*¥ou think you get ssked for 113 moes than | a7 Tanncr, wha s
white, ssked the black ssdicsse member.

“T've never heard anyome talk shout driving while white.™

And Tmser said il s wrong 16 assime that the poor lack phota
s

“Wh g0es 10 check codhing busisess God help them

Lof9
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if they don't have a photo I he contiseed.
“People wha ars poor ars poor, They'rs not stupéd. They'rs mot
Ielpless.”

The House Judicisry Commitice is curresily secking to have Tanner sppear st a
Congressional hearing, but b o Far been rebalTed by the Jestice Department.

A ranscript of Tanncr's romark last Fraday:

Tanner: s probably tnse that smong those who don't [have phato
D], it's prismanily eldcrly persons, And thats a shams. Yoa know,
creating problcms for clderly pervons just i not good under sy
cirsumstanos. Of comrse. lknh.mlolhﬂml'l-rmﬂ.
L wociety is such thal mnoritses dont b

The way white people da. They dic first.

Tbmmmiunmmlmmnmmnm,erm
i 1hi " inpects
the ebderty, nmwmm-mm s the math i
wuch as that, And then Cx

Muw-mwwlls'd-mmm mh-lhﬁmh;ofuw
initin] comrt. And that was the clear infomation from our analysis
im the offics, my smalysis, that was not affelod by any olber
person. Amd | think that the memorandums which was lealed,
which was a beaach of legal ethics, was incomplete, was not tha
complete slall vershom s lizmately yoi come up againt a hand
fiact, the miinoritics in Georgia siatistically, slightly, were more
Tikely to have 15X, arc today, and Georgia - an far s 13 and voler
ngmmltmpﬂﬂewﬂmpuét:b”

wﬂemlwmmlmw“ﬂmmm&

in many cases, 10 defvers mmmmmamgmn
1D and apparently cither said they didn't want 1o register Lo vole,
which s o very high pember, of were nol mked m the federal law
voquires, And us sy we are trying 10 work with the NAACE
thers 1o document a violation of federal lnw, Federal low docs not.
do everything you wanl- Yes, sir?

OAF screen woman: We have s question.

Quastion: The pancl

hat i e probléas, why do we mwlm r\thwnll)\mm
MHuster o the GOP debate say one thing, you know, asd we
ahways bear. oh all thess peopls ars illogally voting. but the
gevernment did its onm siudy and they've never found -« there's,
you know, minissule cases of peaple voter frumd so why is i that
we need this voler i resuircssents i the first place?

And sl on thet, you mean all these cases thal you broaght, arc all
those canes about voler fmud, imdividuad voter fraud, ke people
valing when they're mol cligble because they'r: Felons or whalnot?
Because | don't know anything sbout these cases that yes're
bwinging. this multitudk of cascs.

Tanner: Well 1 {camera shakes | mdfled)... do palicy, We do mol,
we camnol, use our pedicy judgment under scction 3 of the Veting
Rights Act 10 do what | think is right. If wa did that the law would
e vinack down by ibe Suprcmse Court in a New York minule, and
thaf's not gonms happen oo my wadch. We follow the law, we
Sollow the facts, we've ahvays done that and you keow, thrs's not
msuch else we cam do withoul going iste count and getting besten
 badlly,

The, om the 113, thers have besn a number of 11 canes, there have
een a mumber of efforts o prove disparities n it in court - all
Bave failed. And they . actually i

-n.ln Indiana, the cffon mpm.d-pnu: unplcleﬂig]hm

bun criticized, trying bo match names cn fwo lists, and a1 the
eourt in Endiana says, garhage in. parbage oul.

com/archives/ 04414 phy

8/22/2008 1:15 PM
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Conyers Has More Questions
For DOJ's Tanner
By Darvid Mtz - October 12, 2007, S84PM

casne Jadiclary Commisice Chatrman John
Conyers has issued o statenent in in respomse
10 Paul il reportimg carlicr foday on the
ted writtcn public mssurance that
DX voting rights chif John Tannar gave o
clection o in Cohics that the Justice
Department had found s evidance of
imtentional Affican-Amserican voler
diseafranchisement in the 2004 chection.

As Pl reported, Tanner wrota a Jsne 2005 better to ehoction officials in
Colurbas, Ohia, olfering o lengihy explanstion for why the Depsstaent hasd not
5 4 sufficient evidence of dcrimi the effect of which was 10
“paisom the well” for fature ltigation or ivestigation of the alleged ehection
Emproprictics.

I his statement, Conyers says

1 am concermed sbout the extreme lengths Mr. Tanser wont to in
wrder 1o gustify the reasons African- Americams wers not ireated
equally in the 2004 Ohio electicn. The commitice needs 1o
sonsider this matier. | am avwars of no procedant for the
Depanment acting in this capacity in the past

Tannes has been aked 10 testify before Conyens’ commitice, though no date for his
testimony has boen set

The Full text of Conyens’ stalement appesss below the fald

Today, House Juliciary Commitice Chairman Joba Conyers, .
(D-A1) rebeascd a statomont in respomse bo naws repats that
Depantment of Aestice {1300) Veting Scetion Chicl Jokn Tanne's
investigation of the 204 ebeation in Ohso conchaded that long
Tines and lals voting precinsts wors dus fo the fact that white
woders tend 10 cast ballots is the moming (i, before work) and
black votan cast ballots in the aftemoon (is.. afler work ) The
sews report appesred onbioe st the populsr blog.

TPMfmmckraker com.

“I am comeemed showt the extrome lemgths Mr. Tanser went 1o in
omder 1o gustily the reasons African- Americam were not sreated
equally in the 2004 Chio election. The commitice neds to consider
this madier. | am anans of no procedent for the Departmen asting
0 this capacity in the past

“The Diepartment of Justice - since the Voting Rights Act of 1965

L P ility b thoroughly investigate allogations of voter

ke those m: in O in 2004, 1

Jook forward to hearing more from Mr. Tanser in our conmisice
Iater this month s he testifies sbout his wark as chief of the veting
seation. The 2004 clection cxposed seriows defbciencies in this
section’s faibare 1o adequately investigate and prosccate voter
suppression cfforts naticewide and | hope be i prepared 1o
ackdrss this issue head on”

Conyers issued repart on voting di ios in
Do in 2004, titled, What Went Wreey in Cio, s found huge
ial disp. in how vating h distributed in whate

lol6 8/22/2008 1:17 PM
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and Black procincts, among other fisdings. Tanner, i contrast, in o
2008 letter detailing his findings. ssys he found no dcrepancics
in the number of voting machines and attributed the long lnes o
the temdemey of Affican- Americam volers 1o vete afler work, s
opposcd 1o in the moming hours.

Thhe full story is available at:
Bl o, ipmmisckraker. com archives 0438 php
PERMALINK | TOPICS: Civi Rights Division PNl
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A seboct eolloction From an echectic workd
et e [EEE

Comments (17)
D Pol Sl wrote on October 12, 2007 6:14 PAL

Tan't wail to ses Tanner defind his remark that "minorities dont become cldarly
Fiie white: people dos, they dic first” in frost of the TE-year-old Africss- American
Conyen.

Elben wrote on October 12, 2007 7.06 PAL

Right oo, First Harper's, mow Comyen. Kudos!

Remty Auntin wrolc on October 12, 2007 7:38 M.

What han happenced st 130 is beyond all scnse of desency s inlegrity, Iy turned
inclf into » Kangaroa court, with tragic icas have been
brought with the goal af i the fisll pewer af the Federal g 16 bear
againsl innooent Democrats. N doubt Scigelman o the tip of the icchery, and the
s against ACORN was so blatantly partisam it's beyond me baw they got sway
with it and continug 10 do s, Unless Conyers is prepared to puris criminal
chares againat th up 1o snd including the presidest, he might s well

nct ven bother 3 aru all thismbing their noses al him now.

The Obmax wrote on October 12, 2007 10:00 PAL

1 Mr. Comyers and his staff don't already read TPAL they certainly need to. You
s el koep them busy for the mex 3 yoan

At wime ot back in s, TPA wen from just & good blog 10 a great Hille sews.
crganization. 1 couldyt pai my fimger on when it happened exactly, but ifs
unmistakable today. Ves all descrvs many kudos for the groat work you do. Kesp
i,

Kent Mueller wrote on October | 2. 2007 10:38 PAL

Mighty White af Bim b sy s0, bt where were the bong lises of White vters in
the maming, being made late for woek, presumably, by the same lack of voting
machines?

comvarchi 1452 phy
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Bush's Legacy on Voting
Rights: A Story from Ohio
By Paul Kiel - Cetober 12, 2007, 10:324M

In Jusse of 2008, John Tanner, the chiel of
the voting rights section, wrote Cobumbus,
Chic's clection olficiab 1o publicly msure
thees that the Jestice Depariment had found
na evidenes of intentional

st Tue DG e s Sacthon et g can- Amicrican voler

dinenfranchiscment m the 2004 clection.

ot omly was that Tomer lawyers sy, but the
Retaer s another, and partbcularly galling, cxampls of Tanner using the fosce of the
Department to further Republican ai in this cane, to hmmper future lwsuits or
imveatigations concerning the problems in Columbes

"It really boaked like the Civil Rights Division was used 10 rin inlerference for
Repuhlican ebection officisk in Chin,” former voting rights scotion deputy chief
Bob Kengle t0bd me.

f\nm.q waa lhs ceperieoce ol thousands af voten in h-l\l:!m Comnly, Chao, in

WVeoters in mostly A incts were foroed o
nlllh‘w\ in lomg limes fo-vote. An imestigation by P.qu John Comyen (D-MT)
found that voters often waited as many s four 1o five hours, some as many as
seven, doep inio the might. The W iarungton Post reportcd that “bipartisan cstimates
say that 5,000 1o 1% d voters temed sway with ballots,
The culpeit, of cousse, was & scarcity of voting machises in these districts, one that
ssemed 10 follow a suspscions trond: "27 of the 30 wands with the most machines
per regimtered voter abowed magorities for Hanh™ and "six of the seven wards with
the fewest mochines delivered large margins for Keny.*

Eut Tanner, whe's due to appear in a Congressional bearing, lusched an
imvestigation (mors om that below } and Found that “Franklin County assigned
voting machines in s mon-discriminatory manncr,” m he wrote in s detailed 4-page
betr 16 a bocal official. ot if the dtribution of be machines was

o dicriminateey, why then were poling places in pesdominsily

For hours after the normal 7:30 PM
clowing time in order t0 m...-..l.:ul-; Toug Mines?

Tanner explsincd that African- Americans simply vote laler in the day

_the principal casss of the difference appears Lo be th kondemey
in Franklin County for whits viters bo cast hallots in the morming
{iLe.. before work ). and for black voters 10 cast ballots im the
aflemoon (i.c., after work). We have edtablished this tendency
through lecal contacts and theosgh both political partics, -u! i
scconds with our considerable experience in other parts of

Unated States. Moming volers may wail i ling un’w;lk!w‘ -
Hsppened i white prociscts, withot keeging the polls open afier
7:30 am: this is not the case, however, al sites whers votan amive
alficr 550 puen,

The Iawumm.nllhlcfo(n number of reasons, not Jeast of which Tasner's

g style. This is th who explained that
woter I1) laws don't dncriminale apatt minoeitics, bocause minoritics dos't grew
obd, and that African- Americans fend 10 get photo [0 more than whites because of
el prafiling by police.

Neodicw 10 sy, \:I:r-u of the wmg nghh section say that they're not familiar
with a tendency for A ote later in the day. 1

that before.” Joc Rich. a former chicl of the section snd 40-year vetenn of the
Civill Rights Divisio told me. Toby Moore, formerly a redistricting expert with

Lol 13
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the section who worked on the Chic investigation with Tamner, called that a
“eomvenient” cxplanation seired on by Tanser. | never sy any indication that he
was really investigating that,” Moore said.

Saspacicanly, Tanner, tha chief of the vection, secms 1o harvs bocs the only ssction
allomey the matter, Mesee, led with Tanser (o O, wid
that ma other lmwyer cam kg on the trip and that he dealt with no one lse on
the imvestigation sweept for Tanner: “This was nol handied ths way other
imvestigations were handled * Bob Kengle, who spent more than 20 years in the
Civil Rights Divivicn. said that b couldt think of anotber typs of mvestigation
where no line atiomey was signed

Bt that wawe't the coly fir for the fsvestigation. Kemgle and Rich both auid ih
the very itiom ol such a detailed leticr ws .
bﬁi_-LL he 1 hadd sent lestcrs i - sals that the voting rights

hxt g bt s resiils of
for that was cleas: eﬂnp)-,uu explanation for why the Depsriment had nol

iom would “poisan the well* Kengle
el me, for outride groups -mpm; Titigation on the i, or cvem for the
Aatice Depariment to return lster to investigaic.

But such lettors wers very

Bt Tanner secmed caper to poiscn the well, "Il reads like n defiense brief” Kengle
1okl me.

“Tanner bent over backwands 1o rube that black voters did not have a right (o the
sams number of machings as white regmtored voters. and then went oul of his way
1o ke tht raling publec,” skl Dinvid Becker, a former somey with the seetion,
curvently with People for the American Way, “Its one of the maost remarkably
dincomcerting things o come out of the voling scetion in 8 bng time.”

Faor his pant, .\Ir«cmdll-hcdawmhhhhdlkemlmw-hom II-II-MI-
County o olers
offiginls ane -hnon abways more likely 1o be mcompetont than venal, Inlrl me.
"0 the other hasd, wan it all because of differemt voting patierms? Or did black
procimets gt neglected? | know we dids't try very haed bo find cut*

PRRMALINK | TOPICS: Civel Rights Divisian

dack Markefl for Governar
Dolarvastes i home 1o 60% of Fortune 500
Jack knows Business.

e Masked g

UsA Presidential Election

John McCain Upclose & Personal-Buy,
Read About The No-Nonsense Guy New!
e ey SomLione e Book

Comments (50)
Citizen®2 wrots on Ustober 12, 2007 1108 AM:
Ohi?

Doa't overlook coin swindlers Tom mnd Bernadette Noe in this scenario.

Whi itical Director Ken with Tom Noe im 2003 in s
Mlmhtd:l!m

(hitp: S0TIT SREARECTIN:
N ek wiesting Wis Coddy Johemson, » Mchtusies depaity Who lator Vot o b
run natsonal voler tumout efforts for Bush-Chency 04, Coddy's job was to knaw
the b — pead this sk 1o ve< o docy h'd o

ihitp: man com wd H4I0H69 vide ¥ Coddy i also the som ol
M\\‘nkmmug

When push came to shave, would you have any dosbts that Mchlman or Coddy
would have hesitatod 10 call on Bemadstis Nog, then the Chair of the Lucas
County (Teledo) Bosed of Elections - mnd maybe sk hes to move some machines

04438 phy
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‘Obama: Fire Voting Rights
Chief

By P Hiel - Dctobar 19, 2007, 1048AM

I & letter baday, Sen, Barack Obama (D-11)
mrged the acting sttomey gonersl (o fire voting
rights wection chicf Aobn Tamner, Citing
Tanmcr's semarks carticr this moeth that
“minorities dont besoms clderly the way white
people do: They die fint" Cbama wrose that
“Through his inxgusable somments, Mr.
Tanmsr has clearly demonstrated that he
fmscrsca meither the character nor the judgment to be heading the Votimg Rights
Section. " 1z concluded: "For that ruason, | respectfully request that you remove
i Fromn him position.”

. B uren B3

Tanncr masde the comments as justification for his decision to ovemule Justice
Diepartment staff attomeys s approve a Goorgia voter [T Low that wes
subscegasnily halted by a foderal appeals court, Tanncr mad the novel srgument
that such Liws sctually discrinsinatc sgainst whites.

Things are cnly getting wone for
Tanncr. In a couphe weeks, hell sppear
befiore the House Judiciary i

chairmn that minorities don' “become
clderly,” HeTl alvw have ti explain why
he tock the unprocedestod step of

palilicly assiaring offiials in Calumbus,

Juhn Tarsues DL Woting Nights Section Chiel

dincrimination agaiss African- Americans in the allocation of volmg machines for
the 2004 clextzon. The fact that Adrican-Amsersans had 1o wait in kg lnes desp.
imto the night, he said, was due to “the tendency” for “white volers 1o cast balbats
im the momi and “for black volers to cast ballots in the afterncon ™

This is second time thes month that Oama has come out hard againat a
controversial figure from the Civil Rights Division. Earlser, he joined with Sea.
Russ Fengold (D-W1) im hlocking the nomination of Hans von Spakoviky 10 the
Federal Election Commission,

Obama’s letier is below,

October 19, 2007

‘The Homarable Peter [ Keisker
Acting Altomey General
Department of dastice

950 Pennsylvamin Avesue, NW
Washingion, [ 20

Dar Mr. Keasler:

O October 8, 2007, ot the Naticasl Latino Congreso in Los.
Angeles, John Tanncr, the chicf of the voting rights section of the

il Rights Division, spoks om & panal rogarding mimority voéers.
Dusing the course of tht discussion, which focused on recent siate
larws. requiring photo identification for voting. Mr. Tanmer said that
wuch pholo 13 requiressents disdvantage the chlerly “[ajnd that's a
shame* He explained: *You know, creating problems for elderty
prersons jist is not good under any cirsemitance.”

comvarchivest04507 phg
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However, secording to Mr. Tanner, sch requirements do not
disgnfranchiss minoritics, and in fact, they sctually homsfit
mmincritics. He ssid: "Our socicty is such that minorities dos't
bcome clderly the way whits peopls da they dés first. Thero ar
neguitics in health care. There are a variety of insquitics in this
country. And so anything that disproportionaicly impacts the
shderly Bas the opposits impact on mincritics; just the math is wch
s that*

Such commsents are patently erroneous, offessive, snd damperous,
and they are cxpesially troubling coming from the federal official
charged with protecling voliag rights in this country, Mr, Tanser
has abready demonstraled questionsbls judgment in cverruling the
decimion of Justice Department lawyers that the Georgia photo [
i iscrimit ngainst African
gt in an elfort to defend

Justace Departmscnd has Fallen. This m a disgrncs and yet another
Femon why the mext Atiomney Gemern] must demoestrate n stroag
commitmant to <ivil rights,

But, sl the next Aborsey Ceneral is eonfirmes, you ars in
charge of the Department, and yos sec in charge of ensuring that
coar L arc enfored and that the civil rights of all Americans are
puotcsted. Through his meveunable comments, M, Tanner has
chearly demonstrated that he possesses naither the chamcler nor the
udgment 10 be heading the Voting Rights Section. For that remson,
1 respectfilly requent that you remave him from his positics.

Sincerely,

Barack Chamn
United Ststes Senator

PERMALINK | TOPICS: Civil Rights Division
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A sebect colloction from an eclectic world
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Comments (34)
Amany s wrots on October 19, 2007 151 AM:

In otber word, blacks are Lary? These gays are unbelicvable!

Tebus wrote on October 19, 2007 10:51 AM:

In otber word. blacks are laxy? Thess guys ar unbelicvable!

T et on October 19, 2007 11:09 AM:

How about the halls cn these guys. Not just tht he saya these things, but that he

dogs w0 at a Latmo Voters Conferance and an NAACP comvention.

comarchi 1507 phy:
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That's Latin for ‘Daily,’ Not 'Occasionally’

By Al Kamen
Wednesday, October 24, 2007; Page A17

Hard 10 keep up with the voting rights section of the Justice Departnients civil rights
division. Division chief Jalur Tanner recently made some news with o fascinating analysis
of how photo 1Ds for voters act help minoritics,

Mow there's word that the scting deputy director of the section, Swsaa Lorenzo-Gignere,
has been secused of collecting a $64 per diem, including on weekends and the Fourthof
July, while spending half of June and most of July and Awgust with her husband and kids at
their beach house en Cape Cod.

The all made to the d inspector
general apparently by someone linked 1o the Bedon
regionel office, was that Lorenzo-Giguere made
“multiple” govemnment-paid trips 1o the Cape and that
she improperly said that “her presence on Cape Cod was
necessary pending litigation in Boston,” which was in
the courts over the summer.

Asked for o comment from Lorenzo-Criguere or the
department, spokesanun Peter Carr sl in wn e«
“The Pty <

" ¢ of Pr i =
1 Lo ‘Mﬂ,fr’“.‘”' o Nasian of Fomer FEMA chief Michael Brown
Isinvestigating hc upos MO s ready to advise. (Manuel Balce
the gation the D will take b Pross)
action.”

TOOLBOX

The complaint also alleged that Lorenzo-Gignere "spent
litthe time in Boston" this summer snd did litthe work on
the cuse, Also, what supervision and oversight she
provided was done by phone to Boston while she

OXiResize o
Text Save/Share +
& Print This 1 E-mail This

“remained on the beach,” and she would have been able
to da this from her office in Washington COMMENT @
Mayhe, but we've always believed that it's casier 1o x:: m’w ;:'W"‘ Md"‘l
think more clearly on the beach, breathing the saltair, ol
looking at the waves . . . View AII‘C nis s
bspiis ki Comments are closed for this
item.
Timing is indeed everything, And when vou're writing ) Discussion Policy
for Foreign AfTairs - the house organ of the foreign
WHO'S BLOGGING?

policy establishment, which has a lead time of about a
mionth from ion o scation — thi
clange.

s Links to this article

Just ask R, Nicholas Burns, the undersecretary of state for political alfuirs, who wrote an
upheat article in the November-December issuc hailing *America's Strotegic Opportuniy
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With India.” In a section labeled "Nuclear Spring,” Bums wrote that India's unmonitored Ads by Google
nuclear program had been for years "the clephant i the room.” blocking improved rehtions.

Latin Dating Sites
But then came the breakthrough Connect Only With Local Singles Compare Latin
118 <India nuclear deal in 2003, Delmq Sites
Although it hasit been officinlly dating -sarvica com

approved in treaty form, Bums wrote Tie Divine Office and the

glowingly. "it has already become the Truth About What Happened to the Cathalic
symbolic centerpicee of the new Church afler Vatican Il

U8 Il friendship and is wildly wwane mostholylamilymonasbery com

popular among millions of Indions whe “introduction to Latin®

sec it a3 8 mark of U.S. respect for 520,00 Save $8.55 - 33% off In stock for fast,
Indin.” Free Shiping.

wares Textboaks com
O the other hand, even Brussels

sprouts or George Steinbrenner coukd
e “wildly popular among millions® in o
country with mare than | billien people

“Despite the objections voiced by the Commumist Party of Indin m August of this ver,” he
wrote, “the Indian government has stood [ and is mecting its commitments under the
agrecment.” Three months age, he called it "perhaps the singe most important initidive”
that the two countries “have agroed 0.

Aliss, the deal 100k a bad tum lust week becanse of opposition by India’s lefiist parties. Not
dead, but on life support. The Indian government may be standing, but not all that finmly,
aned outside experts put the odds of the agreement being revived at one in three. Maybe
Tower,

The online version of the article now includes an intro saying: “The nuclear deal between
Washington and New Delhi may have run into trouble, but the Tuture of bilateral relations
between the two countries should still be bright ® Millions woulkd agree

When It Rains, It Pours

Administration transportation officials have ballvhooed a new $15 billion satellitebased air
traffic control system as a major step in alleviating those homific Might delays, They
recently anpoumeed a $1.8 billion contract 1o [TT 10 get things going.

But the Creorgia congressonal delegation seems 1o be focusing these days on local concemns
- namely mold. ashestos and o leaking rool o the air traffic control center in Atlanta, the
world's busiest,

In 1 recent letter to Trmsportation Secretury Mary Pesers, the group, an unlikely coalition

including Sen. Saxby Chambitss (R) and Rep. John Linder (R) and Democratic Reps. Sodin
Lewis and Sanford Bishap, said meetings with administration officials about this problem

have vielded precious little progress.

The lowmakers said they are troubled by photes of "air traffic controllers working traffic
whill [holding] umbrellas to keep their dry, hing which b dal
least three times in the last vear.®

We're sure everyone is working hard 1o resolve this, [n l|’|L meantane, the folks at the
Federal Avintson Ad in the usunl end-ol- ear spending season, managed
1o buy o new $3,500 poker table for the Atlanta center, ammlmp 1o o tally compilal by the
National Air Traffic Controllers Association. Now they can put the aquipment under the
tahle 5o they don't have to use umbrellas.

Speaking of the FAA, President Hush vestenday nominated former pilot Robers A, Smrgell,
who's now acting sdministrator, 1o o five-vear lerm os head of the agency.

Disaster, Indeed

Thas just in froan New York PR type Rita Larchar, who notes that 10,000 of the hundreds of

lhuusunds Ul'pmpk uprosoted by lomin's wildlires “have aken shelter ot the local NEL
stadium ing “vaguely ofci I Hurricane Katring evacuses
o )u.urs ago”

Zof4 8/22/2008 1:25 PM



336

Al Kamen - That's Latin for ‘Daily,’ Not 'Occasionally’ - washinglonpost.com  hitp:/fwww washingtony fop-dt icle/ 2007/ 1V23/AR....

S0 who better to advise us than former FEMA director and Katrina veteran Michael "Heck
af a Job, Brownic™ Brown? "The agency has leamed some hard lessons regarding the
handling of mass evacuations,” Larchar's e-mail quotes him as saying, "especially inregard
to the bureancrstic red tpe . involved ®

Brown, Larchar savs, "can offer advice to residents and busmesses on proper reliel and
recovery efforts and advice for future disaster preparedness

A great country, o truly greal country
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Obama: DOJ Official Must Be Fired

Rl Brain Remonnage  Sen. Barack Obama (D111} today ealled on the Justice Department
Confusian Ovar Tuts 1o fire & top olficial over controversial comments the official made
JOnS Cond LR abatil mineritics

Rup. Tubbs Joses In
Gri:al Condion hiel of the voting nghts section in the Justice
:n&m‘” rights division. recently told a Lating growp in Los
g 01 Dot v Angeles that “minoritics don’t become elderly the way white people
Fiip-Flopping Udall do. They die first.”

SorabyOsy Tanner's ame during a discussion of voler-id
Full Story Archive

s, which minority fghts groups have objected 1o as an obstruction

R3S Feod 1o their voting rights. | The video portion of Tanner's stafement was
Capitol Briefing on first reported on and posted in Brad Blog. | Appearing before the
Facabook Mational Latino Congreso, Taner said clderly people are the most
likely voters to not have driver's hieenses and other forms of photo
identification. This led to his assertion that minarity desths come
carlier in life and, therefore, they would not be impacted by voter-113
Taws,

“Amything that dispropertionately impacts the elderly has the opposite
impact on minorities — just the math is such that.” Tanner told the

LL group

BLOGS/COLUMNS  Ohama today wiote 1o scting Atiomey General Peter D, Keisler
The Sieuth saving Tanner “possesses neither the character nor the judgment” to
The Fix hold his job.
T Trail
. “Such comments are patently erroneous, offensive, and dangerous,
Dana Mimank . A
Washington Sketch and they are especanlly troubling coming from the federal official
A1 Kaman: ia The Laop charged with protecting voting rights in this country,” Obama wrofe

Jeflrey Bimbaun: Ca K v i g
Streat Tanner already eame under fire for his decision 1o overrule carcer

9n The Justice [ lawyers wh sdered a similar [T
i Cieorgia to be discriminatory toward black volers

FROM THE POST

Politics Section “For Mr. Tanner 1o now suggest, in an cffort to defend his erroneous

Duity Pelitics Wab Caat decision. that photo identification are ot necessany for minority

s The Loop Fage volers because 'they die first’ shows just bow far the Justice

miins Department has fallen. This is o disgrace,” Obama wrote 1o Keisler.
RESOURCES The Justice Department dismissed Obama's request in o full-threated

— defiense of Tanner and the entire civil rights division, but noted the

Semate gov effects of voling ights lnws on the elderly are nat something that can

Congreasions Votes e considered under the Voting Rights Act

THOMAS: Library of 2 :
Cengrows Here s the rest of Justice's defense of Tanner from Brian

Rochrkasse, spokesman for the department:

Pof 7 8/22/2008 1:29 PM
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BLOGROLL “lohn Tanner . 15 o dedicated carcer civil servant who has worked for  Ads by Google
Marg Ambinder decades fo proteet the voting rights of all Amencans. Under Mr.
oo Comar Tanner's leadership, the Voling Rights Section has doubled its Eres Obama Button
i . Mo charge. Going fast, Even the shipping's free.
Daity Kos production in lawsuits, from an average of 8 new cases a year 10 16 pol. '“:“w': x m:“
Election Law new eases. It has brought over twice as many lawsuits under the
Maustisn m'";m! !a."gmf,f ?rn\lamh?f:-wl\f:m ]:@“_’ ‘m;" five yearsas ) down 8 Ibs of stomach fat every 11 days by
e in the previous 32 years combined. It has in five years m;hia_ obeying this 1 rule,
Pollstarcom lll.ljoﬂl)'ﬂt all mes\micl Ihc.nlbsumlujc pmqmou.wuflhe Voting Fallossdidios com
Powsr Ling Rights Act on behalf of Hispanic and Asian volers in the 42-vear
ReaClearPulitics. history of the Act, including the fest cases in history on behall of
Fhod Stata ipines, Vietnamese and Korean voters, Recently the Section won o
Romanberg Petneal Inwsuit under Section 2 of the Veding Rights Act on behalf of African
Talking Pints Mema Americans. Mr. Tanner has been honored by more Affican American
Tewshall.com citizen groups than any other attomey in the history of the Civil
TPMMucraksr Rights Diviston, including awards from local vaters' leagues and an
‘Washingtan Wirs.

20f7

seanc: [Try Do New Seaich

MAACE group. Under the Voting Rights Act, the age of a voter or
group of volers is imelevant 1o the Depaniment's review of a proposed
change 1o voting practices or procedisres, As the Yoting Rights Act
requires, the Department’s consideration is limited 1o possible
diserimination on the bases of e, color, of membership ina
Inngusge minority group. Under these erileria, the Department was
compelled 1o preclesr the Georgia voter identification law. This was
because the data showed that, in Georgia, the number of people who
already possessed a valid photo identification greatly exceeded the
totxl number of registered voters, and that there was no racial disparnity
in aceess 1o the identification cards.”

By Paul Fane | Octoter 19, 2007, 1:3 PM ET Bnch v, Beanch . Sanse
Pravicers: Mahaeay, Loaty Hivs Magl Locher Hoacing | West: Sceahat Bububes

Comments Piease pimiil us B report offensive commets.

chama, the man made an obs aml you b Kespp vour |

check. should § any statemsent you b de. should we label
vou 8 tritor For siding with the encmy, op serewing with peoples lives for the
sak of your swm polities.

Posted by: Dwight | October 19, 2007 4:13 FM

1 agree with Obama, If not fired, Tanner should suffer some consequences af
R ittt Th i ol G ot i

O, and by the way, voting sgainet mtiscking asother comniry does not mean
that Chamn sided with the enemy. n fact his opinion is currently supporicd by
the majority, s s hiand §0 say whe is the encmy at this point.
Posted by: Alex | October 15, 2007 5:26 PM

Lst me got this steaight; Tanner thisks blacks dont get old and they alaays vote
ke becamse of that hidden reasce bigoes use all the time: lariness,

“This better become a huge story.

A | ean't wait tl when Tanser testifies in 2 weeks to the House Jadiciary
Comm., whose chainman is # 74 year ald Africn American, John Conyers.
The M54 doss levs squirming: mybs they Tl cover this.

Posted by: SPENCER | Dcsober 18, 2007 533 PM

Right O, Obama?

Johin Tanncr may have held his civil service job st the Aestice Department for 5
fiww days ton long. 1iad there been any real leadershi in the Justice

M, Id mever b nerity 10 make yisch

remarks im the first place.

Perbam the tablon and deny white i
a-mm r‘mm.-b.i','o(:sle' | Seance Actawy

8/22/2008 1:29 PM
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Kennedy Asks Mukasey for
Review of Voting Rights
Chief

By Paul Kol - October 26, 2007, 11.57AM

Last weck Sen. Barck Ohassn (1-11) salled.
For the Justice Depantment's voting rights
ahief John Tanner 10 be fired. And in wrisien
qusations 1o miomey general nomines
Aichsel Mukssey this week, Sen. Fdward
Kennady (D-MA) asked Mukascy 1o review
Tanner's recond and consider whether he
ought o be canned.

In the question, Kennedy noted Tanner's
reanoming that voter D) lws sctually
discriminale agsinst whiles bocause
“minorities don't besonse shdsrly the way
white people do. The “remstks display &
shamcful lack of understanding and

{9 d with enf the natios's

ity that i bl i th
ninst voting discrimination,” he wrote.

Tanner will appear bsfors s Houss jadiciary subcommitiee on Tucsday, whors he's
e 1o b questioned shout those remarks, others where he said that
African-Americass tend (o camy picture 1D because of racial profiling, andhis role
= whitewamhing 3 Justics Department review of Columbus, Ohio voting probles
i the 2004 election and forving throagh approval of s coatroversisd voler [ Lsw
im Csorgia — smong other things. IFs net going %0 be & fim hearing for Tanner, The
chairman of that subcommifics. Rep. Jerold Nadler (D-NV ) called on Tanner to
Pesign yestenday,

“The Viting Scction of the Civil Rights
Divinicn b failed siscrabl
responaibility b enforee e Voting
Rights Act during this Administration,”
Sem Kennedy sand in a statement. “The
latest shumeful revelations from the
Sestion drive homs the urgent need for
the next Aomey Gesersl 10 imstall
stremg Ieaddership 1o allow the Veting
Seetion 1o return 1o its Istosic role in
censuring scoess o the balld.”

Kennody’s question o Miukascy is below.

Tusing vour heansg, Senmor Cardin asked vou show the Civil
Rights Divisica's approval of n 2008 Georgia photo [ Lnw over
strong ohijections by carcer professionals that the law would have a
dincrimimatory impact on minority voler, That 2004 law was
enjained by n federal court ss having the effect of a Jim-Crow em
poll e, and the mjunctaon was upheld by the Eleventh Cincust

The Georgin legialatune sbandoned the 2008 aw, sad passed 5
[ ing year. The Wi Pont

that Mr. Tanner dismissed concerns over the racially
discrimimatory impact of photo I lws in recent public remarks to
the Mational Latine Congroso, sspgedting that such laws affeet the
ehderly, bat not minorities because “minoeitios don't become
shlerly the way whils people do. They dis first.™ Thoss remarks
display a shameful bk of understnnding sed vemsitivity that s
mmacocptable in the person changed with enforcing the mation's

1 A voting dscrimination. Th caly

Lol 5 8/22/2008 1:34 PM
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Voling Section’s Mr
Tanner. I you ase confirmed, will you review Mr. Tanncr's record
and consider whether he should be replaced as hend of the Voting
Sestion?
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Comments (13)

Praise the Duy wrote on Oclober 26, 2007 1211 PM:

My anly criticim of this pises i that | really don't think that the tems “reascing”
com sccumicly be use to relate 1o anything prodeced by the cme and oaly koo
Tanner.

Teedunilee wrote on October 26, 2007 12:56 PM:

Tanner lhed i hirir ion of Yvetto Rivera.
Rivern is the scling depuly section ehicl of the Section § Unit in the Veting
Section, She i Susana | ovenzo-Giguere's counterpart,

There ane curresdly nine individusls perfomuing the deties of Section § snalysts,
doun from 23, Since Rivera took over from 28-year veteran Foh Berman, whom
Tanner forcibly dead-cad training job, over 100 yean of Section §
analyst experiones has boon farsod out. Almost all of thess amalysts wers hlack.
g, on her dopartr:, o has P by NPR. referred o the Secti
plantation. O the nine remaining indniduals, iwo are black,

Yesterday was the Civil Rights Division mwards coremany. Rivera docides which
analysts ges mwards, Seven of the mine got awsedh of o form of anothes.

Ciuess who didit et n svard? The two black anslysts. They abo happcs fo be
the twa most expericnoed analysts.

The Voting Section, g Sestion § of the Voti i Act
stopped Jims Crow, Under Tanser and Rivers, the Voting Scction has BECOME
Jim Crow.

Alguien wrote on Cictober 26, 2007 1259 PAL:

Fallowing the same “resoning®, cne coubd arguc that minoeity voters will soon
b ingt, vistims af icm since, according to Tasner, they tend

b die find...

Would this be & case im which we can blame Darwinian selection for favoring the
Fepsblicsn sgenda by cxtending the lifcspan of whitss?

All ereationists cet there: Anyhody can: o explain?

Teeduntlce wrose on Ocsober 26, 2007 1:18 PM:

Almmost forgot. For her outstanding racem m forcing out over 100 yean of
experiencod black amalysis, in not givisg her cwn Black analysts awards, and for
perverting the enforcement of Section 5, Yvects Rivera bersclf received an sward.

comvarchivesM04570 phg

8/22/2008 1:34 PM
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In Voting Section, Charges
of Discrimination Persist
By Paul Kisl - Octobar 29, 2007, 11:504M

When Joha Tanner, the chiel of the Justice
Departmont's viting rights seotion, goes
bfore Congroes lomarmow, be'll have a lot
o answer for.

Jaha Tanean, DO Voo sl Saction el (e of the most uncomfoetable topics, 1o
be sure, will b he scction that is uepposcsd
1o b the foat of civil rights m[«\.u«:nlu eharges that point squarcly at Tanner
himsclf. Things bocame so bad that 3 3-vear vetcran analyst sent oul an cmail 4o
colleagues on her lawt day Last December: 1 lesve with fond ssemsorics of the
Voting Section | ance knew, nd | sm gladly escuping the 'Plantatica’ it hss
become. For my colleagucs still under the “whap’. hold o - The Times They are A
Changing.~

In mn interview with NPR, that analyst. Teresa Lynn, made clesr who was holding
the whip in 4 the section.” she.

said, “both the section chicf [Tanner) and the depety chief of section five [Vvelie
Rivera].” Lymn told NPR that she got “high fives” from her fomer colleaguos for
her pasting shet

<« charges that
ployment r»ppm-.n comglains from

May, Bt the same | "
C ll(nﬂdﬂmﬂ wu.uugdlm.lmnf AFSUME's Comnail 26, Mdmm that

. v stall in the Justice Civil Rights Division, told

The employees fecl that [Tanner] has decimated the voting rights
program... and they're glad that be is being calld to task by
Coagress.

We're hopeful that lswmalkers will msk him bout the problems the
smployees face: sboul the mamy smployees who fell they had o
Teave due 1o s poce headenbip, the stmasphere of fear that be has
<rvaled, and the severs damags he's dong Lo the cause of voling
sights

In addition against the N3 —
will harve 10 answer foe the denin of Africans American attomeys in the section. Ax
of May, only two of the approsimatcly thirty-five aitomeys in the voting rights
section were Africas. American.

PERMALINK | TOPICS: Civil Rights Division

Lol 4 8/22/2008 1:35 PM
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American-Arab Anti-Discrimination Committee

October 26, 2007

The Honorable Jerrold Nadier, Chairman

Subcommittee on the Constitution, Civil Rights, and Civil Liberties
House Committee on the Judiciary

2334 Rayburn House Office Building

“Washington, DC 20515

VIA FAX: (202) 225-6923
Dear Chairman Nadler:

On October 30, as the House Subcommittee on the Constitution, Civil Rights,
and Civil Liberties convenes an oversight hearing on the Voting Section of the
Civil Rights Division of the US Department of Justice (DOYJ), the American-
Arab Anti-Discrimination Committee (ADC), the nation’s predier
organization dedicated fo ensuring the civil rights of Arab Americans, would
Tike to express our support for Voting Rights Section Chief John Tanner.

M. Tanner has shown nothing but the most professional leadership and
courtesy in his proactive outreach efforts on behalf of the Voting Section to
the Arab-American community. He has gone above and beyond the norral
call of a public servant to listen, work with and incorporate the input of a
diversity of communities from across this nation. As one of ADC’s many
efforts to work with our government officials, we are proud to have a solid
working relationship with Mr. Tanner and his team. He is someone in
government who takes seriously the concerns of Arab Americans. He has
worked with our team in Washington DC as well as ADC members in New
Jersey, Texas and Michigan on proactively and constructively addressing
challenges that our community may face in the voting process.

John Tanxier is a career public servant who has dedicated 30 years of his life
to fighting discrimination in voting and protecting civil rights; He is a man
who served both in a political pesition in the White House during the Clinton
administration and was elevated to a civil service leadership position during
the current Bush administration, and, our work with him has proven to us that
e does what he does because he cares deeply about voting rights.

Thank you for your consideration of this matter. Should you or your staff have
any questions conceming ADC’s work with Mr. Tanner, please do not
hesitate to contact me at kshora@adc.org or (202) 244-2990,

Kareem Shora, JD, LL.M.
National Executive Dizector
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Bill would cut Justice aid to suspect groups

By Audrey Hudson
October 11, 2007

Mary F. Calvert/The Washington Times Sen. Tom Coburn is sponsoring legislation to
block Justice Department support for groups designated as unindicted co-conspirators in
court cases.

Legislation is moving through Congress to block the Justice Department from providing
financial support to participate in conventions held by groups designated by the
govemnment as unindicted co-conspirators in federal court cases.

The measure sponsored by Sen. Tom Coburn, Oklahoma Republican, is in response to the
department's recent participation in a convention held by the Islamic Society of North
America (ISNA).

The Justice Department named ISNA as an unindicted co-conspirator in the Holy Land
Foundation, which the government is prosecuting for raising $12 million for Hamas. As
the trial proceeded last month, Justice officials sponsored a booth at ISNA's annual
convention, angering some Republicans.

"Prohibiting the Justice Department from supporting conferences held by organizations
linked to terrorism and capping the overall amount the department can spend on
conferences will assist the department to better prioritize both its spending and mission,"
Mr. Coburn said.
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Erik Ablin, Justice Department spokesman, said officials are concerned about the
amendment and plan to share those concerns with Congress.

"The department's goal in these efforts was to educate the public about how the
department works to protect religious freedom, voting rights, economic opportunity and
many other rights," he said. "A variety of other federal agencies participated as well,
including the United States military, the FBI, the Department of Homeland Security, the
Department of State, the Department of Defense and USAID."

The legislation caps overall conference spending by the Justice Department to $15
million for the next year, an estimated $31 million in savings.

The Justice Department spent $312 million on conferences between 2000 and 2006,
according to an inspector general investigation — nearly twice the amount of the State
Department, which convenes meetings worldwide for diplomatic purposes.

Justice officials have declined to say how much money was spent to sponsor a booth and
send several lawyers from Washington to Chicago for the Labor Day event.

"Clearly, in the post-September 11 world, the tens of millions of dollars spent every year
by the Justice Department on conferences would be much better spent investigating and
prosecuting terrorists," Mr. Coburn said.

In a letter to then-Attomey General Alberto R. Gonzales, Reps. Peter Hoekstra, Michigan
Republican and ranking member of the House Permanent Select Committee on
Intelligence, and Sue Myrick, North Carolina Republican, called the Justice Department's
involvement a "grave mistake."

"In light of the threat that our nation ... is currently facing from radical jihadists, and
because of the president's commitment to fighting the war on terror on all fronts, we
believe it is a grave mistake to provide legitimacy to an organization with extremist
origins, leadership and a radical agenda," the lawmakers said.

The amendment, which was approved by a voice vote to a spending measure, states that
"no funds appropriated under this act may be used to support a conference sponsored by
any organization named as an unindicted co-conspirator by the government in any
criminal prosecution."
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Connecting the dots

Frank J. Gaffney Jr.
August 28, 2007

‘What do the following recent news items have in common? ¢ Sen. John Warner returns
from a weeklong excursion to Iraq in the company of inveterate defeatist and Armed
Services Committee Chairman Carl Levin to announce the United States must begin
withdrawing 5,000 troops from Iraq by Christmas. The Virginia Republican says he
wants to use this symbolic step — which he might or might not try to impose legislatively
in coming weeks — to pressure the Iraqi government to make more progress on various
fronts.

¢ Director of National Intelligence Michael McConnell revealed to the El Paso Times that
the United States had caught Iraqi terrorists trying to get into the country across its still-
unfenced southern border. According to a report subsequently published in
WorldNetDaily, Adm. McConnell's office revealed that, "During fiscal 2006, there were
14 Iragi nationals caught trying to enter the U.S. illegally, while so far in 2007, that
number is 16." The online publication quoted the DNI as saying, "The goal is for
terrorists to gain admittance to the United States, and then produce 'mass casualties.' "

¢ Outgoing Attorney General Alberto Gonzales' Justice Department is paying the Islamic
Society of North America for the privilege of having government lawyers man a booth at
ISNA's upcoming annual convention in Chicago. The Washington Times' indefatigable
Audrey Hudson broke the story, noting that federal employees at Justice are concerned
this "outreach" to the Muslim-American community will jeopardize an important
terrorism trial now under way in Dallas. After all, ISNA is one of a large number of
Islamist front organizations identified as an unindicted co-conspirator by federal
prosecutors in the Holy Land Foundation terror-financing case.

These three developments actually have several things in common:

(1) They each shed light on the magnitude of the threats we face in what truly is a War
for the Free World. Mr. Warner's trial balloon is a reminder of the greatest danger we
face in waging that war — the prospect of being defeated politically on the home front.
Adm. McConnell's revelations make it clear that our enemies overseas are not waiting for
such a defeat, and the humiliating withdrawal from Iraq it will precipitate, to try to attack
us here at home. And the hash-up by the Justice Department calls attention to the fact
that, even if no more foreign-based terrorists get into our country, we already have in our
midst organizations that are sympathetic with, if not actually serving the interests of, our
Islamofascist foes.

(2) Each of these news items tends, if anything, to understate the problem. Mr. Warner's
is not only the latest of congressional demands to begin the surrender of Iraq to those who
wish us ill there. It is also perhaps the most modest. The more irresponsible seek the
immediate removal of all U.S. forces — a logistical impossibility and strategic disaster.
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Others envision changing the mission at once, quickly removing some of our troops and
putting the rest on remote bases, effectively ceding much of Iraq to the terrorists and their
enablers.

For his part, Adm. McConnell's admission raises the obvious question: If we caught more
than a dozen Iraqi terrorists slipping into the U.S. during each of the last two years, how
many were not intercepted? Typically, the ratio is something like for every one nabbed,
10 get through.

Indeed, WorldNetDaily reports that "the U.S. Customs and Border Protection intercepted
60 Iraqis crossing the nation's southwestern border in 2006 who were seeking asylum in
the U.S., while that number so far in 2007 is 178." What is interesting is that the El Paso
Times was told by a U.S. intelligence analyst, "There's been evidence that human
smugglers, or coyotes, are telling Iraqis to ask for amnesty if they are caught." How many
desiring to do us harm are among those seeking amnesty (caught and uncaught) — and
whose wish might be realized if extraordinarily ill-advised legislation like H.R. 2265
recently introduced in Congress is adopted? (For a troubling analysis of this bill, see
http://www vigilantfreedom.org/910blog/2007/08/06/faq-on-hr-2265/).

The problem with the Islamic Society of North America is but the tip of the iceberg.
There are dozens of such groups in this country. Most were established by, funded from
or otherwise lashed up with Saudi Arabia. They typically are vehicles for promoting the
intolerant Wahhabi strain of Islam, inculcating a sense of separateness and grievance
among American Muslims and advancing the insidious, even seditious, agenda of the
Muslim Brotherhood.

The three headlines also, regrettably, indicate a certain cluelessness in the U.S.
government. Congressional figures, intelligence officials and bureaucrats in various
governmental departments are neither fulfilling their sworn obligations to defend the
Constitution of the United States nor serving the American people well by their failures
to recognize — let alone deal effectively with — the great and growing dangers we face,
abroad and at home.

Tt is past time for an honest rendering of the facts suggested by "connecting these dots":
America will not be made more secure by surrendering in Iraq. Our porous borders pose
an open invitation to terrorists. Our continuing failure to secure them will, in due course,
make possible not just "mass casualties" but possibly national calamity. And Islamist
organizations may declare themselves the self-appointed leaders of the Muslim-American
community, but no good can come from our government associating with or otherwise
legitimating them.

I'rank J. Gaffiey Jr. is president of the Center for Security Policy and a columnist for
The Washington Times.
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U.S. sponsors Islamic convention

By Audrey Hudson
August 27, 2007

The Justice Department is co-sponsoring a convention held by the Islamic Society of
North America (ISNA) — an unindicted co-conspirator in an ongoing federal terrorist
funding case — a move that is raising concerns among the Justice's rank and file.

Justice lawyers have objected to the affiliation with ISNA, fearing it will undermine the
case against the Holy Land Foundation for Relief and Development in Dallas.

"There is outrage among lawyers that the Department of Justice is funding a group named
as a co-conspirator in a terrorist financing case," said a Justice lawyer who spoke to The
Washington Times on the condition of anonymity.

According to an e-mail from Susana Lorenzo-Giguere, acting deputy chief of the Voting
Rights Division, the sponsorship will involve sending government lawyers to man a
booth for the Labor Day weekend event in Illinois.

"This is an important outreach opportunity, and a chance to reach a community that is at
once very much discriminated against, and very wary of the national government and its
willingness to protect them," Mrs. Lorenzo-Giguere said in an e-mail obtained by The
Washington Times.

"It would be a great step forward to break through those barriers. And Chicago is lovely
this time of year," Mrs. Lorenzo-Giguere said.

ISNA is one of more than 300 unindicted co-conspirators in a case against the Holy Land
Foundation, whose top officers are accused of raising money for Hamas.

Justice spokesman Erik Ablin said the agency participates in the annual convention to
educate Muslims about their civil rights.

"The Civil Rights Division will have a table at the ISNA convention over Labor Day
weekend to hand out literature and answer questions about the division's work. The ISNA
convention attracts more than 30,000 American Muslims every year, and the division has
had tables at the convention in previous years," Mr. Ablin said.

The Justice Department declined to say how much the sponsorship will cost.

"This is just staggering, it's outrageous," the lawyer said. "Lawyers from the Civil Rights
Division traveling to Chicago on the federal dime. This will cost thousands of dollars."
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A second lawyer responded to Mrs. Lorenzo-Giguere's e-mail questioning the
participation and said it "seems like an odd time for one part of DOJ to lend credence and
visible support to ISNA at the same time DOJ prosecutors will be called on to defend
their decision to name ISNA as a conspirator."

"Presumably the prosecutors have determined that they might need that testimony
admitted; 1 hope we don't undermine their position," the second lawyer said. "Needless to
say, [the Holy Land Foundation trial] is a very significant case."

Mohamed Elsanousi, director of communications and community outreach for ISNA,
says the annual convention is open to anyone who provides services or information of
value to convention participants.

"For many years, we have welcomed representatives from U.S. government agencies who
wish to share information about their services and have the opportunity to reach out to the
Muslim American community,” Mr. Elsanousi said.

The convention features book signings, musical entertainment and seminars on family,
community service and political activism.

But the first lawyer also pointed to a morning session on "the threat and reality of U.S.-
sponsored torture" as contrary to the department's mission. The Justice Department was
responsible for signing off on the legality and constitutionality of interrogation
techniques.

"The extensive news coverage by the U.S. and international media sources makes it all
too clear that the grim abuses in Abu Ghraib, Guantanamo Bay, and the sending of
detainees to secret prisons around the world that are known to torture during
interrogations, are not isolated incidents, but rather constitute policy of the U.S.
government,” the schedule of events said.

"This session will describe the nature of U.S.-sponsored torture, the effects of torture on
its victims, the efforts of the U.S. religious community, and what you can do to help end
U.S.-sponsored torture," the schedule said.
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Republicans slam Islamic Society convention

By Audrey Hudson
August 31, 2007

Republican lawmakers are urging the Justice Department not to participate in a
convention held by the Islamic Society of North America — a group named as an
unindicted co-conspirator in an ongoing terrorism-financing case.

In a letter to Attorney General Alberto R. Gonzales, Reps. Peter Hoekstra of Michigan,
ranking member of the House Permanent Select Committee on Intelligence, and Sue
Mpyrick of North Carolina called the Justice Department's involvement a "grave mistake."

"In light of the threat that our nation ... is currently facing from radical jihadists, and
because of the president's commitment to fighting the war on terror on all fronts, we
believe it is a grave mistake to provide legitimacy to an organization with extremist
origins, leadership and a radical agenda," the lawmakers said.

Rep. Peter T. King, New York Republican and ranking member of the House Homeland
Security Committee, said he agrees that Justice officials should not attend the conference.

"It is absolute insanity for the federal government, especially the Department of Justice,
to be giving any credibility at all to a group like the ISNA, which has such strong links to
Islamic extremism," Mr. King said.

Justice Department spokesman Erik Ablin said in an e-mail that the department has
"received the letter, and we will respond to Reps. Hoekstra and Myrick." He went on to
note that the Civil Rights Division and other government agencies — including military
recruiters — frequently attend the convention "as part of its outreach and education
efforts."

Rank-and file lawyers within the Justice Department object to participating at the [ISNA
convention, fearing it will undermine the case against the Holy Land Foundation for
Relief and Development.

According to an e-mail from Susana Lorenzo-Giguere, acting deputy chief of the Voting
Rights Division, the plan to "co-sponsor an exhibit booth” will involve sending
government lawyers to man it for the Labor Day weekend event in lllinois.

This is an important outreach opportunity, and a chance to reach a community that is at
once very much discriminated against, and very wary of the national government and its
willingness to protect them," Mrs. Lorenzo-Giguere said in an e-mail obtained by The
Washington Times.
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Citing The Times, which broke the story on Monday, the lawmakers' letter said:
"Establishing a partnership with ISNA is exactly the wrong approach at this critical
juncture in history, setting a precedent that radical jihadists should be the conduit
between the U.S. government and the American Muslim population, and we urge you to
reconsider your decision to establish an official relationship with ISNA."

An ISNA spokesman is attending the conference and was not available yesterday for
comment. Previously, he said the group welcomes any government agency that can
provide information beneficial to the Muslim community.

According to the ISNA Web site, there are three levels of convention sponsorships that
allow organizations to operate a booth in the convention hall: diamond, ruby and pearl.
The Justice Department has declined to reveal how much money will be spent to obtain a
booth.

Sen. Tom Coburn, Oklahoma Republican and a member of the Senate Homeland Security
Committee, said his staff is investigating government spending on conference-related
activities.

"There are few internal fiscal or policy checks on conference spending to ensure tax
dollars are not being wasted or being spent to promote agendas that run contrary to our
national interests, such as the Justice Department sponsored event by an unindicted co-
conspirator in an ongoing federal terrorist case," Mr. Coburn said.
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POST-HEARING QUESTIONS SUBMITTED TO JOHN K. TANNER, CHIEF, VOTING SECTION,
CiviL RIGHTS DIVISION, U.S. DEPARTMENT OF JUSTICE

Tongress of the Bnited States
Yrouse of Trpresentatioe

COMWMITTRE ON THE JUDICIARY

2539 BaedSfnr M by

HE 55

January 18, 2008

Grace Chung Becker

Acting Assistant Attorney General
Civil Rights Division

U.S. Department of Justice

950 Pennsylvania Avenue, NW
Washington, DC 20530

Re: Civil Rights Division Oversight Hearing
Dear Ms. Becker:

John Tanner, Chief of the Voting Section appeared before the Constitution, Civil Rights,
and Civil Liberties Subcommittee for an oversight hearing on October 31, 2007, to testify about
the work of the Civil Rights Division’s Voting Section. During this hearing members had a
number of follow-up questions for the record. Although Mr. Tanner is no longer Chief of the
Voting Section, it is our understanding that he remains an employee of the Department of Justice
in the Office of Special Counsel for Immigration-Related Unfair Employment Practices;
therefore, we are requesting that you work in consultation with him to answer follow-up
questions from the Voting Section oversight hearing.

Attzzhed are questions from members of the Committee, All written respenses should b
submitted to David Lachmann, Chief of Staff for the Subcommittee on the Constitution, Civil
Rights, and Civil Liberties, B353 Rayburn House Office Building. Thank you for your
cooperation.

Sincerely,

N

“Jerrold Nadler
Chairman, Subcommittee on the
Constitution, Civil Rights and Civil

Liberties

gie anvers, ﬁ ‘

\t¥irman, Committee on the Judiciary

cc: Hon. Lamar Smith
Hon. Trent Franks

Note: At the time this hearing was submitted for printing, January 27, 2009, the
Subcommittee had not received responses to the questions submitted to Mr. Tanner.
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VOTING SECTION OVERSIGHT HEARING
Tuesday, October 30, 2007
Follow-up Questions from Chairman Conyers and Chairman Nadler
to former Voting Section Chief John Tanner

DOJ PRE-CLEARANCE OF THE GEORGIA PHOTO ID LAW

In April 2005, while you were serving as the Voting Section Chief, Georgia passed a law
requiring photo identification in order to vote. Georgia submitted this law for §5 pre-clearance.
We now know that four out of five of the Department of Justice civil service employees objected
to the law and forwarded a 51 page memorandum to you that included a factual investigation and
a legal review of the Georgia plan. Most significantly, the memo included a detailed analysis and
a recommendation that the Department object to the voting change because it was likely to
discriminate against African American voters, but they were overruled the next day by
higher-ranking officials at Justice. Only one day after receiving the staff analysis recommending
an objection, the Department approved the Georgia plan.

Q1. Did you receive a copy of the Georgia review team’s staff recommendation memo
published in the Washington Post on Thursday, November 17, 20057 When did you
receive it and from whom?

Q2. What was the staff’s recommendation in the Georgia photo identification case? Was
there a dissenting view? If so, who dissented?

Q3. Did you agree with the staff reccommendation? Why or why not?

Q4.  Please identify all the officials involved in overruling the staff’s recommendation. Why
was the staff recommendation overruted?

Brad Schlozman and Hans Von Spakovsky, both former senior level Department of Justice
officials who served in the Civil Rights Division (CRT), testified before the Senate and stated
that vou played a key role in the Department’s decision to approve the Geargia Phote
Identification law.!

Q5. Did you have the authority as the Voting Section Chief to pre-clear a voting submission
without sign-off from front office officials in the Justice Department? Did Mr.
Schlozman and Mr. Von Spakovsky approve your recommendation to pre-clear the
Georgia photo ID plan?

Problems With Information Submitted by Georgia

! Transcript Senate Judiciary Committee Hearing on the U.S. Attorney Firings - June 5, 2007 - Testimony of Bradley
el Avsoviae Counsel, Direuttr of tid Exccuvs Otfios for U Audrteys. Tramsvoipt Setue Tailes
C ittee Hearing on Nominations to the Federal Election Commission - June 13, 2007.
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According to Toby Moore, the Geographer/Social Science Analyst assigned to the Georgia photo
identification submission review team, on August 26" Georgia officials informed the Department
that the data it submitted earlier regarding the number of Georgia residents with photo
identification was erroneous. The state overstated the number of people who had licenses or ID
cards by some 600,000. In light of this, Georgia submitted additional information for review. At
the time Georgia officials contacted the Departrent the plan had not been pre-cleared.

Q6.

Q7.

Q8.

Q9.

Q10.

Q11

Q12.

Q13.

How many pages of additional information did the State submit? Briefly describe the
content of the information.

Was this new information reviewed before the Georgia plan was precleared? -By whom?
Did anyone on the Georgia review team (Robert Berman, Amy Zubrensky, Heather Moss,
Joshua Rogers, or Toby Moore) have an opportunity to review the additional information
submitted by the State of Georgia before the photo identification law was precleared? If
so who? If not, why not?

Is it true that the Georgia plan was pre-cleared on the same day the Department received
additional information?

Was the new information included in the analysis of the recommendation memo that was
forwarded to the front office. If not, why not?

Did you alter the Georgia review team’s recommendation memorandum on the Georgia
photo identification submission (the memo published in the Washington Post - November
17, 2005) before sending it to the front office? If so, what changes did you make and
why?

Was the Georgia review team’s recommendation to object to the Georgia Photo ID plan
forwarded to the front office? If so, when? If not, why not? Was the staff memorandum
as published in the Washington Post forwarded to the front office during the time the
Department was considering whether to preclear the Georgia photo identification law?

Is it true that the Department has a longstanding Voting Section practice for a Section
Chief who disagreed with a staff recommendation to submit a separate recommendation
and leave the final decision concerning the split recommendation between staff and
Section Chief to the Assistant Attorney General? Did you deviate from this practice? If
50, please explain why?

Subsequent to the 2005 Georgia photo ID submission, the Washington Post reported that
anew policy had been instituted which prohibited staff recommendations in Section 5
reviews. Is this true? If so, please explain the reasons for the change in policy. What is
the current policy?



354

Q14. s it true that neither the Texas nor the Georgia review team’s memoranda published in
the Washington Post have ever been entered into the Submission Tracking and Processing
System?

QI15. In the remarks before the National Latino Congreso in Los Angeles, you defended the
Department’s preclearance of the Georgia’s photo ID law by claiming in “Georgia, the
fact was and the court found that it was not racially discriminatory. That was the finding
of the initial court.” You repeated those comments when you testified before the
Constitution Subcommittee on October 30, 2007. Please cite specifically where the court
made that finding in its initial opinion.

Q16. Isn’tit true that in issuing its initial opinion granting a preliminary injunction against
enforcement of the photo ID law, the court found the law “is likely to prevent Georgia’s
elderly, poor, and African-American voters from voting”?® Did the court address the
merits of the plaintiffs claim that the law violated the racial faimess provisions of Section
2 of the Voting Rights Act?

Similar Voting Section Submissions

In 1994, the Department of Justice reviewed a Voter Identification Submission from Louisiana.
Provisions in the Louisiana statute required first time voters who had registered by mail to
present a current driver’s license or other picture identification card in order to vote.

Q17. Were you the staff attorney for the Louisiana identification case? The Department
interposed an objection in that case because minorities were less likely to own a driver’s
license or picture ID card, and were therefore more likely to be denied the opportunity to
vote as a result of the new requirement. Was the Department’s decision based on your
recommendation? How was the Louisiana photo identification law different from
Georgia?

Q18. Pluase provide all the “weekly reports” produced by the CRT and the Voting Section from
2000 - 2008.

Section 5 Unit

In your written testimony you emphasize the Department’s commitment to section 5
enforcement, yet in the last few years there has been a significant decline in personnel in the

2 TPMmuckeraker.com, “DOJ Vote Chief Argues Voter ID Laws Discriminate Against Whites,”
October 9, 2007.

3 Common Cause v. Billups, 406 F.Supp.2d 1326, 1365, 1375 (N.D. Ga 2005).

3
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Voting Section during your tenure. Prior to 2001, there were 26 civil rights analysts and six
attorneys who reviewed submissions, gathered facts, and made recommendations on over 4,000
Section 5 submissions each year. The Judiciary Committee has received information indicating
that there has been significantly fewer staff members processing Section 5 submissions and many
of the staff now conducting the review were recently hired employees with no prior experience
with Section 5.

TPM Muckraker has reported that Senior Trial Attorney Tim Mellett has replaced Yvette Rivera
as Acting Deputy Chief of the Section 5 unit.

Q19. When was Ms. Rivera appointed as Acting Deputy Section 5 Chief? Please provide Ms.
Rivera’s current job title and describe her duties.

Q20. Was the Section 5 Unit restructured during Ms. Rivera’s tenure? If so, how and why?

Q21. The Committee has received reports that the number of Section 5 analysts has decreased
from 26 analysts to 8 in the past 6 years. Of the 8, only 2 of the remaining analysts are
African-Americans. Is this correct?

Q22. How many full time analysts are currently employed in the Section 5 Unit?

Q23. Please provide the number of analysts who left the Section 5 Unit during Ms. Rivera’s
tenure as Acting Deputy Chief of the Section 5 Unit. Please indicate the years of
experience, gender, ethnicity/race of each of the analysts who left the Section 5 Unit
during Ms. Rivera’s tenure as the Acting Deputy Chief.

Q24. Please also provide the number of new analysts for the Section 5 Unit hired during Ms.
Rivera’s tenure and indicate the gender, ethnicity/race. Were the newly filled positions
competitively advertised? If so, where was it advertised?

Q25. How many full time equivalent (FTE) positions were allocated for attorney reviewers in
thic Szwtion 5 Unit in January 1998 and in January 20087 How many FTE paositions were
allocated for analysts in the Section 5 Unit in January 1998, and each January of
subsequent years through January 2008? How many vacant FTE attomey reviewer
positions current exist in the Section 5 Unit? How many vacant FTE analyst positions
current exist in the Section 5 Unit?

Q26. Under the Voting Rights Act, the Attorney General has 60 days to interpose an objection
to a voting change. Has the Section 5 Unit missed any submission deadlines during Ms.
Rivera’s tenure. If so, how many and in what jurisdictions?

Q27. TheJudiciary Committee has received reports that the caseload for each analyst has increased
from 30 cases to 90 cases. It seems impossible for staff to conduct a thorough review of
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Section 5 submissions when they are processes 90 cases. Does the Department plan to hire
more analysts and when? What preparations has the Section 5 Unit made to handle the
workload for the 2010 redistricting cycle?

Q28. Atleast two African-American employees have filed equal employment opportunity (EEO)
complaints against you and Y vette Rivera, claiming that they have routinely been passed over
for promotions given to white staff? s this correct? What is the status of those complaints?

Q29. During the 2005-2006 rating cycle, did Acting Deputy Section 5 Chief Y vette Rivera instruct
then Section 5 Supervisor Natalie Govan to downgrade the performance appraisals of any
Section 5 staff? If so, would such action be consistent with DOJ policy?

On her last day, an African-American 33-year veteran of the Justice Department sent a message to
the Voting Section that compared the deteriorating working environment of the section to a
plantation.

Q30. The Judiciary Committee has received several complaints that the voting section has
become a hostile work environment, particularly for women and racial minorities. What
efforts have been taken to address these concemns?

DOJ held an awards ceremony a week prior to our October 30" oversight hearing. All of the civil
rights analysts in the Section 5 Unit received some kind of award - cash or otherwise — at the
Division’s awards ceremony, even analysts who had worked in the Voting Section for less than 5
months with the exception of two analysts, both of whom are African American.

Q31. What were the criteria for the awards?

Purging

Q32. Has the Voting Section, at any time during your tenure as chief, drawn up a list of voters that
it thought were ineligible to vote or ought to be removed from the rolls as part ofits NVRA
enforcement activity? If so, in what states? What methodology was used fo create the list
or lists? What is the statutory authority?

The Department sent letters to 10 different states (lowa, Massachusetts, Mississippi, Nebraska, North
Carolina, Rhode Island, South Dakota, Texas, Utah and Vermont) pressuring them to purge their
voter rolls before the 2008 election. Please provide copies of these letters.

Q33. Is this correct? What specifically is the statutory authority for demanding the voting lists of
states? How much staff time has been devoted to voter purge actions? Were you directed to
do work on Section 8 enforcement of the NVRA by Brad Schlozman, Hans Von Spakovsky
or any other person?
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In 2005 the Justice Department filed lawsuit against the Missouri Secretary of State alleging that her
office failed to make a “reasonable effort” to remove ineligible people from local voter-registration
rolls. A federal judge dismissed the suit in April 2007 ruling that the government had provided no
evidence of fraud.

Q34. Is this correct?

Q35. Is it true that the Department initiated this suit despite a 2002 court settlement in which St.
Louis, Missouri election officials acknowledged that they improperly purged some 50,000
names from voter lists before the 2000 elections and had failed as required by federal law to
notify those people properly that they had been placed on inactive status?

The National Voter Registration Act (NVRA), which Congress passed specifically to increase the
number of eligible Americans registered for federal election, requires states to offer voter registration
to client and applicants of public assistance programs. Registrations from these agencies have
plummeted from 2.6 million in 1995-1996 to about 1 million in 2001-2002, and 1 million again in
2003-2004. They fell by almost 50 percent in 2005-2006 to 550,000.

Q36. Can you explain why, given the Voting Section’s vigorous enforcement beginning in 2005
of the NVRA’s voter list maintenance provisions, it took the Voting Section until August 30,
2007 to begin to inquire into states’ compliance with provisions of the NVRA that would
increase registration? The three states that did not appear to get letters were FL, TXand VA,
Why didn't these states receive letters? Is the Voting Section considering further action with
these states? If so, what actions are being consideration?

In September 0f 2005, in a letter to then Attorney General Gonzales, the Judiciary Committee shared
with the Department of Justice specific NVRA violations that included: (1) states failing to offer any
voter registration services in public assistance offices; (2) states failing to offer voter registration
services when clients change addresses; and (3) states failing to train staff on NVRA requirements
as required by Section 7 of the NVRA.

Q37. What specific actions has the Department taken to address the concerns the Judiciary
Committee raised about section 7 enforcement? How many Section 7 cases have you filed?
Is Section 7 enforcement a priority for Voting Section? How much staff time is devoted to
Section 7 enforcement?

Q38. In October 2006, the Voting Section sued Philadelphia under the minority language
provisions of Section 203. In April 2007, the Section amended that suit as part of a
settlement to include a voter purge requirement under Section 8 of the NVRA. Why did the
Voting Section expand the suit to include the voter purge? Did the Voting Section ever
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receive or use a list of 10,000 names to be purged created by the Republican Party (either at
the state or national level) or by any other outside entity in consideration of amending its
complaint?

Ohio 2004

In 2005, you wrote to Ohio officials defending their decision to distribute voting machines
disproportionately to predominantly white precincts because of“the tendency in Franklin County for
white voters to cast ballots in the morning, (i.e., before work), and for black voters to cast ballots in
the afternoon (i.e., after work).”

Q39. On what evidence did you base this conclusion? Was there an investigation? If so, please
list Voting Section staff who conducted the Franklin County investigation?

Q40. Is there any precedent for sending such a detailed letter in any other case similar to Franklin
county voting machine controversy? If so, in what other cases has the Department sent
similar letters?

In 2005, Chairman Conyers issued a report entitled Preserving Democracy: What Went Wrong in
Ohio. The report identified several massive and unprecedented election irregularities in the Ohio
presidential election, including the mis-allocation of voting machines, widespread instances of
intimidation, and improper purging of voter rolls.

The Third Circuit Court of Appeals found that the Ohio Republican Party’s caging tactics in Ohio
during the 2004 election, which selectively targeted 35,000 predominantly minority voters, were
illegal and in direct violation of a consent degree.' Vote caging is an illegal voter suppression
technique used to keep minorities (mostly blacks) from voting. “Vote caging” is when a political
organization, typically a politival party, compiles  “eaging lisi” of voters whese mail came back
undeliverable or who did not return the receipt, and uses that list to challenge those voters as not
being validly registered. The challenges can occur prior to Election Day or at the polls.

Q41. What actions did the Voting Section take to address complaints of caging, intimidation, and
other campaign tactics intended to suppress the minority vote during the Ohio 2004 election?

Q42. Given Ohio Secretary of State Kenneth Blackwell’s failure to investigate a single onc of the

4 DNC v. RNC, No. 04-4186 (3d. Cir. 2004).
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numerous complaints of intimidation durir;g Ohio 2004, did the Voting Section intervene?
If no, why not?

Travel
Please provide Susana Lorenzo-Giguere current job title and describe her duties.
Q43. Are you aware of a complaint that was filed with the Office of Inspector General on or about

September 20, 2007 concerning the travel to Cape Cod during the summers of 2006 and 2007
by Ms. Lorenzo-Giguere? Did you approve that travel? What is the status of that complaint?

Q44. Have you imposed any restraints on travel by staff members because of budgetary or any
other concerns? How often and how many persons were denied travel requests because of
budgetary concerns during your tenure?
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Cungressoan Steve Kin

Liberties, October 30, 2007

Based on a review of your section’s work, one might conclude that there is a
plan to target any jurisdiction that enacts an ordinance pertaining to illegal
immigration by bringing unrelated voting rights actions. Is this correct? If
not, why not?

How do anti-illegal immigration ordinances have anything to do with voting?
llegal aliens are not allowed to vote are they?

What gives you the authority under the Voting Rights Act to target
jurisdictions based solely on their decision to pass ordinances relating to
illegal aliens that are designed to guard the integrity of American elections by
insuring that only Americans are voting in American elections?

Have any such above mentioned ordinances in place to counter illegal
immigration or the voting of illegal immigrants been found unconstitutional in
a court of law?

Your Division has taken action against Farmers Branch, TX, Pima County
AZ, Carpentersville, IL, Kane County, IL, Dallas County, TX, and Prince
William County, VA, Please explain the action you have taken against each of
these jurisdictions (whether the action was the filing of a suit, the deployment
of election monitors, or any other action taken pursuant to the mission of the
Civil Rights Division or the Voting Rights Section, specifically).

Please provide the basis of your decision to investigate these jurisdictions, and
include documentation.

Provide the dates that the actions were taken.

Did each of these jurisdictions have an ordinance pertaining to illegal aliens,
specifically illegal aliens participating in elections? If so, when were those
ordinances engutd?

Did you officially acknowledge that these ordinances existed in your
documentation? Did you maintain a list of jurisdictions with such ordinances?
If so, please provide the list.

Provide the nature and source of complaints received by the Voting Rights
Section that led to the investigation of these jurisdictions. Please provide
documentation to prove the existence of these complaints, the dates of the
receipt of these documents by your office, and whether each document was
possessed by your office prior to your questioning before the House Judiciary
Committee on October 30, 2007. Please indicate whether your office
requested the documentation or whether the documentation was brought to
you at the behest of an individual, a government, or an organization. Specify
fhi sotiree Of the daciipentation
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In these areas that have passed the above mentioned anti-illegal alien voting
ordinances, did you have any evidence or complaints from legal, registered
voters relating to voting to substantiate that action was warranted by the
Voting Rights Section? If yes, please provide documentation to show the
substance of these complaints.

Do you initiate suits or take action against jurisdictions based solely on
requests to do so by organizations, such as MALDEF!" and LULAC)?

Have you or others in your Section ever discussed specific ordinances
pertaining to illegal aliens with MALDEF or LULAC ? If yes, who were the
parties to these conversations and when did they take place? Which
jurisdictions were discussed specifically?

Following any conversation you or others in the Section had with MALDEF
or LULAC regarding ordinances to combat illegal voting or illegal
immigration, did your Section issue letters to the enacting jurisdictions
pertaining to Section 203 compliance? If yes, with which jurisdictions? Did
you take other action against these jurisdictions, whether sending election
monitors, initiating investigations, etc.? If yes, with which jurisdictions?
How long after your conversations with the organizations did your section
take issue letters, launch an investigation, contact the jurisdiction, or take any
other action against the jurisdiction?

Has there ever been a single instance in which you have learned of a law to
prevent illegal aliens from voting where you did NOT then take some form or
action within the jurisdiction under 203, whether suing, sending monitors,
etc., even though 203 — a law requiring that certain covered jurisdictions
provide language assistance to those of limited English proficiency - is
unrelated to the voting of illegal aliens, a wholly UN Constitutional practice?
If so, name the jurisdiction, the ordinance, and the date of the enactment of the
ordinance.

Was there or can you point to or name a single U.S. citizen or legally
registered voter in Carpentersville, IL or Kane County, IL who contacted your
office about voting issues or concerns before you launched an investigation in
Kane County or Carpentersville, Illinois? Did you rely solely on complaints
from special interest groups? If yes, which groups? Who were the individuals
within those groups that sought you out to communicate the groups’
concerns? Or did your office seek them out to learn of violations? What
individual(s) in your Section made contact with the outside group(s) and on
what date(s)?
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Can you point to a single voter who contacted your office from Farmers
Branch, Texas about voting issues before you launched an investigation or
deployed with election monitors? Did you rely solely on complaints from
interest groups? If yes, which groups? Did you discuss Farmers Branch
voting issues with LULAC? Other organizations? Who were the individuals
within those groups that sought you out to communicate the groups’
concemns? Did you seek out the individuals within the groups that supplied
information to you, or did they seek out your office? Please provide
documentation to substantiate your responses and indicate the date of this
documentation and whether you obtained the documentation before or after
October 30, 2007.

What activities of the Minutemen patrolling the border in Pima County
Arizona do you believe justified opening an investigation of Section 203 or
sending election monitors? How could the activities of the Minutemen
possibly be relevant to Section 203, the translation of the English language on
a ballot?

Can you point to a single legally registered voter who contacted your office
about voting issues in Prince William County, Virginia? Did you rely solely
on complaints from interest groups? If yes, which groups? Did you discuss
the issues raised in Prince William County with with LULAC or other
organizations? Who were the individuals within those groups that sought you
out to communicate the groups’ concerns? Did you seek out the individuals
within the groups that supplied information to you, or did they seek out your
office? Please provide documentation to substantiate your responses and
indicate the date of this documentation and whether you obtained the
documentation before or after October 30, 2007.

Did you inform your superiors in the Civil Rights Division that you were
personally attending a convention of the Council of Mexican Federations of
North America (COFEM),"! and that you allowed large numbers of your staff
to ke June 11 off and aitend ‘e tally and convention of COFEM’s, an
organization is dedicated to thwarting US immigration laws?

Have you sent letters demanding information pertaining to Section 203 from
the jurisdictions that passed ordinances dealing with illegal aliens? Can you
name a jurisdiction with such an ordinance to which you have not sent a letter
demanding information pertaining to Section 203?

Is the VRA colorblind? Does the VRA favor the litigant based on the color of
their skin?
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